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A. 


prefixed to words in Engliſb, ſignifies as muc 

as un in French, as a man, un 
9. AB, From the word abbot, and in the 

beginning of any place, ſignifieth that the 
; to ſome abbey. 

ABACOT, A cap of ſtate, wrought up in the form 
of two crowns worn by our ancient Britiſb kings. Chron. 
Spelman's Gloſſ. 
_ ABACTORS, (aba#ores, derived ab abigendo) Steal- 
ers and drivers away of cattle by herds, or in great num- 
bers. They are thus diſtinguiſhed from fures : nam qui 
ovem unam ſurripuerit, ut fur coercetur, qui gregem ut abac- 
tor, . | | 
ACUS, arithmetick, From the abacus, or table 
ſtrewed with duſt, on which the ancients. made their cha- 
racers and figures. Omnium liberalium artium peritus, 
abacum præcipue, lunarem campotum & curſum rimatus. 
Knighton's Chron. lib. i. c. 3. 1 

ABANDUM, (abandonum) Any thing ſequeſtred, pro- 
ſcribed, or abandoned. Abandon, i. e. In bannum res 
miſſa. A thing bann d or denounced as forfeited and loſt ; 


from whence is to abandon, deſert, or forſake as loſt and 


ne. 
S ABARNARE, From the Sax. Abarian, to diſcover 
and giſcloſe to a magiſtrate any ſecret crime Si homo fur- 
tivum aliquid in domo ſua occultaverit, & ita fuerit abar- 
natus, rectum eſt ut inde habeat quod quæſivit. Canuti 
Reg. cap. 104. | 
ATE, As derived from the French Abbatre, ſigni- 
fies to proſtrate, break down or deſtroy ; and in law, to 
abate a caſtle or fort, is interpreted to beat it down. Old 
Nat. Brev. 45. Weſtm. 1. c. 17. Mater Maiſon, is to 
ruin or caſt down a houſe, and level it with the ground. 
Thus, to abate a writ is to defeat or overthrow it, b 
ſome error or exception. Brit. c. 48. In the ſtatute 
com unctim feoffatis, the writ ſhall be abated, that is, ſhall 
be diſabled and overthrown. 34 Ed. 1. ftat. 2. The 
appeal ſhall abate, and be defeated by reaſon of covin or 
deceit. Staundf. Pl. Cr. 148. And the juſtices ſhall 
cauſe the ſaid writ to be abated and quaſhed. Anno 
11 H. 6. c. 2. The word abate likewiſe is ſometimes 
uſed in contradiſtinction to diſſeiſe, and as he, that puts 
a perſon out of ion of his houſe, land, Sc. is ſaid 
to diſſeiſe; fo he, that in between the former poſ- 
is ſaid to abate. Kitch. 173. Old 
Nat * Br . II LY | g : 


The firſt letter of the 2 which bein 12 death of tenant for life; is uſed in that ſenſe for the 


4 | 


ABATEMENT, (from the French) in Latin intrufiv, 
or rather interpofitio, to diſtinguiſh it from intruſion after 


act of the abator, as the abatement and entry of the heir 
into the land before he hath agreed with the lord. Ol 
Nat. Br. 91. DI 5 
Abatement, when it relates to writs or plaints, is the 
quaſhing or deſtroying of the plaintiffs writ or plaint; 
and under this ſignification, which is moſt general, it is 
uſed to denote a plea, put in by the defendant, in which 
he ſhews cauſe to the court, why he ſhould not be im- 
leaded or ſued, or if impleaded, not in the manner and 
orm he then is; therefore praying that the writ or plaint 
may abate, that is, that the ſuit of the plaintiff may for 
that time ceaſe. Co. Lit. 134. 6. 227. a. F. N. B. 1155 
Cowel. Gilb. H. C. P. 186. Terms de Ley 1. 0” 
_ "Herein it is material to conſider, : 
iſt, What may be pleaded in abatement. 
2dly, The * manner of pleading in abate- 
ment. : 
3dly, The judgment in abatement. 
As to what may be pleaded in abatement, the defend - 
ant may plead, | 


I. To the juriſdiction of the court. 
II. To the perſon of the plaintiff, as 

1. Outlawry. 

2. Excommunication. 

3. Alienage. 

4. Præmunite. 

5, Popiſh recuſancy. 7 8 1 
III. To the perſon of the defendant. e 2 


IV. To the writ. © . 
V. To the count or declaration. 
VI. Abatement by demiſe of the king, n 
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ABA 
original creation, to cauſes ariſing within the limits of 
fuch new-erected juriſdiction ; and therefore if a debtor, 
that has- contrated-+ debt out of fochr limitect jurif- 
diction, comes within it, yet they cannot ſue there for 
ſuch debt, becauſe the cauſe of ation did not ariſe within 
ſuch juriſdiction; and therefore it is not within the 
limits of their commiſſion to try and determine; for 
which reaſon the conſideration of the 1 which is 
the cauſe of action, muſt be alledged to be within the 
juriſdiction of the court; and not only ſo, but it muſt be 


proved upon the trial; and if the plaintiff prove a co 


deration out of the juriſdickion, thas cannot be given in 
evidenee; and if it be; the defendant's counſet may ten- 
der a bill of exceptions. 


There are no pleas to the juriſdiction of the courts at 


Weſtminſter in tranſitory actions, unleſs the plaintiff by 
his declarations ſhews the cauſe of action accrues within 
the county palatine, or if it be between the ſcholars of 
Oxford and Cambridge. 4 Iuſt. 21 55 1 Sid. 103. There 
is a difference between a franchiſe to demand conu- 
ſance, and a franchiſe, ubi breve domini regis non currit. 
For in the firſt caſe the tenant or defendant ſhall not 
plead it, but the lord of the franchiſe muſt demand conu- 
ſance; but in the other caſe, the defendant muſt plead 
it to the writ. 4 Inſt. 224. See titles FRANCHISE, 
CONUSANCE, COUNTY PALATINE. 


Where a franchiſe, either by terrers parent or preſcrip- 


tion, hath a privilege of holding pleas within their ju- 
riſdiction, if the courts at Weſtminſter intrench on their 
privileges, they muſt demand conuſance, that is, deſire 
that the cauſe may be determined before them ; for the 
defendant cannot plead to the juriſdiction: and the rea- 
ſon is, becauſe a defendant is arreſted by the king's writ. 
But within a franchiſe, where the king's writ doth not 
run, he is not legally convened, and therefore he may 
plead it to the juriſdiction. 

Ihe pleas to the juriſdiction of the courts at Weſt- 

minſter, according to chief baron Gilbert, are, 


Antient demeſne. Herne's Pl. 351, See title AN. 
TIENT DEMESNE. NT | 

Held of the king's manor. Hanſ. 103. 

Counties palatine. Raft. 419. Herne 7. See title 
COUNTY PALATINE. 

Cinque ports. See title CINQUE PORTS. 

The plea of privilege is likewiſe a plea to the 21 
diction of the court, though it doth not ariſe from 
matter in variance, not being within the juriſdiction of 

the court; but it ſubmits to the court, whether it ought 
to take conuſance of the action, or proceed againſt the 
defendant in that court, by reaſon of his being a perſon 

rivileged by another court, where he ought properly to 
bh ſued. Byt the law on this head will properly fall 


under the diviſipn concerning pleas in abatement, reſpect- 


Ing the perſon of the defendant. 


IT. As to pleas in abatement to the perſon of the 
Plaintiff, 1. Outlawry may be pleaded in abatement ; be- 
cauſe the plaintiff, having refuſed to appear to the proceſs 
of the law, thereby loſes its protection: but this is only 
a diſability till the outlawry is reverſed, or *till he has 
obtained a charter of pardon. 1 I». 128. Lit. ſe. 197. 
Dy. 28, 222. Aſs. 49. Br. Nonability 25. 

But this diſability is only pleadable when the plaintiff 
ſues in his own right; for if he ſues in autre droit, as 
executor or adminiſtrator, or as mayor with his .com- 
monalty, outlawry ſhall not diſable him; becauſe the 
perſon whom he repreſents has the privilege of the law. 
Co. Lit. 128. Nor, when the plaintiff brings a writ of 
error to reverſe an outlawry, ſhall outlawry in that ſuit, 
nor at any ſtranger's ſuit, diſable him; for if he were 
outlawed at ſeveral mens ſuits, and one ſhould be a bar 
to-another, he could never reverſe any of them. The 
outlawry itſelf is no objection ; for that would be exceptio 
ejuſdem rei, cujus petitur diſſolutio: nor is another outlawry 
pleadable in bar to ſuch writ of error; for then two er- 
roneous outlawries would be irreverſible. 1 Inſt. 128. 
Doct. Plac. 396. ö : 

But when outlatry is 8 in abatement, the plain- 
fff ſhall not reply, that the outlawry is erroneous, for it 


is good till rey ed. 1 Lutw. 36, 


As outlawry is a dilatory plea, when it is pleaded in an 
other court than where the outlawry iflued, the defendant. 


- craft bring in the Record immediately; for this being in 


k 


delay, if the court ſhould give time, and it ſhould not be 
brought in, then the delay of juſtice would be from the 
court; and ſince there is a way of having it immediately, 
by producing it under the great ſeal, no time ſhall be 
given to bring it /ub pede figili, but otherwiſe when it 
1s in the ſame court; for then the recon is already in 
court. 'Do#. Placit. 393. Stamf. 103. Fitz. Coron. 233. 

Outlawry in a county palatine cannot be pleaded in 
any of the courts.of Mminſter; for ho is only ouſted of 
his law within that juriſdiction, and it ſhall not extend 
to diſable a man in another county, where they have no 
power for the county palatine being a royal juriſdiction 
within bounds, the loſing the privileges of — within 
that juriſdiction, can be no diſadvantage to him in another 
county; and, if he does not live within the palatine juriſ- 
diction, he is not obliged to attend there But it ſeems 


that outlawry in the county palatine of Lancaſter may be 
pleaded in the cones We 


was erected by act of parliament in the time of Ed. 3. 


eſtminſter ; becauſe that county 


bat Dzrham and Chefter are by ee Fitz. Coron. 
233. 12 Ed. 4. 16. Doci. Placit. 396. Yet query, as 
to this doctrine? for the ſame reaſon militates againſt 
it. | 

Outlawry may be always pleaded in abatement, but not 
in bar, unleſs the cauſe of action be forfeited, 1 Iuſt. 
128. 6, Does. Pl. 395. 


In perſonal actions, where the damages are uncertaing? 


into damages, there outlawry may be pleaded in bar, for 
it was veſted in the king, by the forfeiture, as a debt 
certain, and due to the outlaw : and the turning it into 
damages, whereby it becomes uncertain, ſhall not diveſt 
the king of what he was once lawfully poſſeſſed gaffe 
2 Lutw. 1604. 3 Lev. 29. 2Vent. 282. 3 Leon. 
203. Cro. Ehz. 204. Owen 22. I 

2. Excommunication is a plea even to an execute 
or adminiſtrator, though they ſue in autre droit; for an 
excommunicate perſon is excluded from the body of the 
church, and 1s incapable to lay out the 12 the de- 
ceaſed to pious uſes. 1 Inſt. 134. 43 E. 3. 13. Theol. 


11. 

But in an action 1 bailiffs and commonalty, 
the defendant ſhall not plead excommunication in the 
bailiffs; becauſe they ſue as a corporation, and a corpo- 
ration cannot be excluded from the communion of the 
viſible church. Theol. 11. 3o. E. 3.4. Co. Lit. 134. 

Likewiſe excommunication is no plea in a qui tam, be- 
cauſe it is for example; and the ſtatute having given the 

informer an ability to ſue, and not excepted excommu- 
nicated perſons from the liberty of informing, he is en- 

abled to ſue by the ſtatute, . notwithſtanding the cenſures 
of the church. 12 Co. 61. 

When excommunication is pleaded in the plaintiff, he 
ſhall not reply, that he has appealed from the ſentence 
for the ſentence is in force untill it is repealed, and whilſt 
it is in force he cannot appear in any of the courts of 
juſtice; but he may reply that he is abſolved, for then 
his diſability is taken away. Bro. Excom. 3. 3 Bulſ. 72. 
20 H. 6. 25. Roll. 226. 

When prohibition is brought againſt the biſhop, and 
he pleads excommunication againſt the plaintiff, and in 
the excommunication there is no cauſe of ſuch excommu- 
nication ſhewn, this is no good plea ; for in ſuch caſe it 
will be intended, that the excommunication was for en- 
deavouring to hinder the biſhop's proceeding by applica- 
tion to the temporal court; and if ſuch excommunication 
were allowed, it would deſtroy all prohibitions, and the 
plea of excommunication in this caſe is exceptio ejuſdem rei, 
_ - 4k diſſolutio. Theol. 10, 11, 28 2 3. 27. 


The court will not receive the certificate of excom- 
munication of one biſhop from another; becauſe th 
muſt have the certificate Sw the biſhop, whoſe ſubj 
he was; and he might have been aſſoiled, that is, diſ- 
charged from the excommunication by his own ordinary, 


after the firſt certificate to the biſhop. Yide Bro. Excom. 
| | | Fitz. 


outlawry cannot be pleaded in bar; but in a#ions on the, A. 
caſe, where the deb}, to avoid the law wager, is turned 
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Fitz. Excom. 8 Co. 68. Co. Lit. 134. Nor will they 
receive a certificate; becauſe he may ſtand aſſoiled by 
the preſent ordinary that now is, 
the biſhop who has certified ; and the court will not re- 
ceive any certificate, but from ſuch perſon to whom they 
can write to aſſoil. Bro. Excom. 21. Fitz. Excom. 26. 
1 Roll. 883. 

3. Akenage.--Analien born may be pleadedin abatement: 
but Jets may proſecute actions and recover; a plea in 
abatement againſt them being but a diſability, ſo long as 
the king ſhall prohibit them to trade. 1 Lill. | 

An alien enemy, or one, whoſe king is in enmity with 
ours, cannot bring any action, either real, perſonal, or 
mixed, Let ſee Lord Raym. 282. Wells v. Williams. 

Theſe pleas are at preſent ſeldom pleaded, and as little 
regarded. Wars are not now fo implacable as formerly. 

An alien in league ſhall maintain 22 actions; 
otherwiſe he would not be able to merchandiſe and trade 
amongſt us. But he ſhall not maintain real or mixed 
actions; becauſe there is no neceſſity that he ſhould ſettle 
amongſt us. Co. Lit. 129. 3. Telu. 198. 1 Bulſtr. 134. 
If alienage be pleaded to an alien in league, that muſt be 
in diſability of the plaintiff; but if it be to an alien 
enemy, it may be pleaded to the action; becauſe it is 
forfeited to the king, as a reprizal for the damages 
committed by the dominion in enmity with him. Bro. 
Denizen 10. Co. Lit. 129. 6. 

Where the defendant pleads that the plaintiff is an 
alien, in abatement of the writ, it is triable where the writ 
is brought, and the replication muſt conclude to the 
country ; but otherwiſe it is ſaid where it is pleaded in 


"bar, that the plaintiff is an alien, the replication 


muſt conclude with an averment. Salk. 2. Weſt. 5. 
Comb. 394. Texell. 5. Hooper contra. Where the de- 
fendant pleaded, that the plaintiff was an alien, born at 
Roan, in the kingdom of France, within the liegeance of 
the king of France, nad} nan replies, that he is an 

orough, within the liegeance of 
emperor, and traverſerh that he was born at Roan. 
Hor inclined it was an ill traverſe, and offered an ill 
iſſue. Comb. 212. See title ALIENS. 

4. Premunire. . Perſons attainted of præmunire are 
incapable of bringing any action; for they are out of the 
protection of the law. Lit. ſe. 199. Co. Lit. 129. 
See title 1 hin, 

5. Popiſhrecuſancy. This diſability, of popiſh recuſa 
Gst. 2 by — 3 Fac. 1. c. 5. hich, « iſables . 
intents, as excommunication, except where he ſues for 
lands, tenements, leaſes, annuities, rents, and heredita- 
ments, or for the iſſues and profits thereof, which are 


not to be ſeized into the hands of the king, his heirs 
or ſucceſſors. 


Of pleading recuſanq in diſability, vide the caſe of 


Colvin v. Fletcher, Modern Caſes in Law and Equity, 
1 Part. 43. 


III. Pleas in abatement to the perſon of the defendant. Of 


theſe pleas, the plea of privilege is one of the moſt ma- 


terial. The officers of each court enjoy the privilege of 


being ſued only in thoſe courts to which they ref] 
belong; the reaſon whereof is, becauſe of the du 
are under of attendi 


ively 
ty they 
thoſe courts, and left their clients 


cauſes ſhould ſuffer if they were drawn to anſwer to 


actions in other courts, 2 Mod. 297. Vaugb. 155. 
2 H. 7. 2. 2 Roll. Ar. 272. 1 Lutw. 44. 639. 
this is to be underſtood, when the plaintiff can have the 
ſame remedy againſt the officer in his own court, as 'in 
that where he ſues him ; for if money be attached in an 
attorney's hands by foreign attachment in the ſheriff's 
court in London, he ſhall not have his privilege ; becauſe 
in this caſe the plaintiff would be remedileſs. 1 Sand. 67, 
68, Turvill's caſe. 

So if a writ of entry, or other real action, be brought 
againſt an attorney of the King's Bench, he cannot plead 
his privilege ; becauſe, if this ſhould be allowed, the 
plaiatiff would have a right without a remedy ; for the 
King's Bench hath not cognizance of real actions. 
1 Saund. 67. 

So if an attorney of the Common Pleas be ſued in an 
appeal, he ſhall not have his privil 
court hath not cognizance of this action. For this vide 


ter the deceaſe of 


Butr* 


and the count ſhew that defendant, by 


ege ; for his own | 


» 


2 


| 38 H. 6. 29. 5. 9. E. 4. 35. Cre. Car. 585. 1 Leon. 


189. 2 Leon. 156. | ” 

But the privilege, which the court indulges their offi- 
cers with, is reſtrained to the ſuits only, which they 
bring in their own right; for if they ſue or are ſued as 
executors or adminiſtrators, they then repreſent common 
perſons, and are to have no privilege. Hob. 177. 

So if an officer of one-court ſues an officer of another 
court, the defendant ſhall not plead his privilege; for 
the attendance of the plaintiff is as neceffary in his court 
as that of the defendant is in his; and therefore the 
cauſe is legally attached in the court where the plaintiff 
is an officer. 2 Mod. Rep. 298. Hamelton verſ. Juſtice 
Seroggs. 2 Lev. 129. 2 Roll. Abr. 275. pl. 4. Moor 
Id: | 
So if a privile n brings a joint action, or if an 
action be . gt 5 him — others, he ſhall not 
have his privilege, but this is to be underſtood where the 
action is joint, and cannot be ſevered ; for if the action 
can be ſevered, without doing any injury, the officer 
ſhall have his privilege. Dyer 277. Godb. 10. 2 Roll. 
Ar. 275. 2 Lev. 129. 1Vent. 298, g. 

An officer ſhall not have his privi the 
king; for, as the executive power is lodged in the king, 
it would be unreaſonable that his court, which gives re- 
lief to private perſons, ſhould protect any ſubject from 
being brought to juſtice, for offending againſt the laws, 
which concern the whole commonwealth. Hob. 9. Bro. 
Superſed. 1. 2 Roll. Abr. 274. (a). But in any action 
qui tam, at the ſuit of an informer, he ſhall have his pri- 
"op Lil. Reg. 7. 3 Lev. 398. Lutw. 193. 

If an action be brought in the King's Bench againft an 
attorney of the Common Pleas, it is not enough for him to 
ſay, that he is an attorney; for his being an attorney does 
not abate the plaintiff's bill, when once the action is at- 


tached in the King's Bench; but he muſt ſhew that he 


was an attorney at the time of the plaintiff*s exhibiting the 
bill ; for then it will appear to the court, that the plain- 
tiff might have ſued the defendant there, as a privileged 
perſon. 1 Salk. 1. Peaſe v. Parſons. 

It is ſaid by Holt, in the caſe of Duncombe v. Church, 
Comb. 390. that if a perſon, who hath the privilege of 
being ſued in another court, be in actual cuſtody of the 
Marſhal, he cannot plead his privilege but otherwiſe 
where he is bailed, and fo only ſuppoſed in cuſtodia ma- 
reſcalli. 1 Salk. 1. Jones v. Bodinner, the ſame point. 

The court of King's Bench will take notice of the pri- 
vilege of their own officers ; as where a FiLazer of the 
King's Bench was arreſted by a writ, he was diſcharged on 
common bail. Brown's caſe. Salk. 544. 

But where an ATTorNEy of the Common Pleas was 
ſued by a bill in the King's Bench; upon a motion for his 
being diſcharged, the court, abſente 2 denied it, 
and put him to plead his privilege. 1 Ent. 26. 

Here ſnould be obſerved the difference. The former 
was an actual officer, whoſe attendance was abſolutely ne- 
ceſſary, and no one to ſupply his place; the latter an 
attorney, and the number of attornies is very great. 

After a general imparlance, an officer cannot plead his 
3 ; becauſe by imparling he affirms the juriſdic- 
tion of the court : but by the better opinion it ſeems, 
that after a ſpecial imparlance he may plead his privilege. 
Bro. Priv. 25. 22 H. 6. 6, 22, y1. 1 Roll. Rep. 294. 
1 Sid. 29. 2 Roll. Abr. 273, 279. Hard. 365. I Lutw. 
46. 1 Salk. 1. And now the common practice is to uſe 
a ſpecial imparlance. | 

Miſnomer likewiſe may be pleaded in abatement. But 
though a defendant may, by pleading in abatement, take 
advantage cf a miſnomer, when there is a miſtake in the 
writ or declaration, as to the name of baptiſm or ſur- 
name; yet in ſuch a plea he mult ſet forth his right name, 
ſo as to give the plaintiff a better writ. Finch 363. 

Hen. 5. 1. 
: And where a defendant comes in gratis, or pleads by 
the name alledged by the plaintiff, he is eſtopped to 
alledge any thing againſt it. Style 440, Where one is 
miſnamed in a bond, the writ may be in the right name, 
ſuch a name, 


made the bond. To the plea of miſnomer, the plaintiff may 
reply, the defendant was known by the name in the _ 


I Salk. 6, | 
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If A. gives a bond by the natne of B. and he is ac- 
A ſued by that name of B. he may plead miſnomer, 


and the other may reply, that he made the bond by rhe 
name of B. and eſtop him by demanding judgment, if 
againſt his own deed he ſhall be admitted to ſay his 
name is A. and then he may rejoin and ſay, that he 
made no ſuch deed, and this he muſt do without oyer ; 
for if he prays oyer, he admits his name to be B. Salk. 7. 
Linch v. Hooke. ; 

One defendant cannot plead miſnomer of his compa- 
nion; for the other defendant may adiit himſelf to be 
the perſon in the writ. 1 Lutw. 36. The defendant, 
though his name be miſtaken, is not obliged to take ad- 
vantage of it; and therefore if he be impleaded by a 
wrong name, and afterwards impleaded by his right 
name, he may plead in bar the former judgment, and 
aver that he is una et eadem perſona, Gilb. H. C. P. 218. 

Where an indictment for a capital crime is abated for 
miſnomer of the defendant, the court will not diſmiſs him, 
but cauſe him to be indicted de novo by his true name. 
2 Hawk. 367. Pleas in abatement, found againſt a de- 
fendant in capital caſes,” are not peremptory, as they are 
in other caſes ; but he may afterwards plead over to the 
- felony. 1b. 191. 4 
A writ alſo may be abated for want of addition of the 
* place, trade, dignity, Sc. of the defendant; as where 
one pleads there is no ſuch place, or that he is a baronet 
and not a knight, Sc. 1 Vent. 154. If the addition of 
the defendant's quemy and dwelling be omitted in any 
original writ, in a perſonal action, appeal, or indictment, 
where exigent may be awarded, the writ ſhall abate ; but 
it ſhall not abate for ſurpluſage in the addition. 1 H. 5. 
cap. 5. | | 

Tf; name of earl, if omitted, abates the writ. Davis 
Rep. 60. a. But if a perſon is created an earl pending 
the action, bill, or ſuit, it ſhall not abate. 1 Ed. 6. 
cap. 2. ſe. 3. But there muſt be an entry on the roll, 
with a poſt ultimam continuationem, ſcilb, that ſuch a day 
and year, the king by his letters patent, &c. ſetting it 
forth with a profert in cur. &c. quod predict. defendens non 
dedicit. 1 Mod. Ent. 31, 32. 

The defendant's being under the protection of the law, 
as by being an infant, feme covert, &c. may likewiſe be 
pleaded in abatement. A feme covert, after an arrreſt, 
giving bail-bond by a wrong name, may plead the mie 
nomer, and ſhe is not eſtopped by the bail-bond. 1 Salk. 
7. Linchv. Hooke. See titles FEME COVERT, INFANT. 

On the whole, it is proper to obſerve, as to m1ſnomers, 
the courts at Weſtminſter will not abate a writfor a trifling 
miſtake, as the omiſſion or inſertion of a /etter, that does 
not make a material variation in the ſound, &c. 

As to infancy, it may either be pleaded in bar, or given 
in evidence, on the general iſſue, unleſs in the caſe of 
neceſſaries, when the law binds an infant to his promiſe. 

As to coverture, it may be pleaded in bar, or abatement. 
But vide poſt Div. vi. 


IV. As to pleas in abatement to the writ; the writ be- 
ing the foundation of the ſubſequent proceedings, great 
certainty and exactneſs is requiſite, to the end that no 
perſon be arreſted or attached by his goods, unleſs 
there appear ſufficient grounds to warrant ſuch pro- 
ceedings: ſo that if the writ vary materially from that in 
the Regiſter, or be defective in ſubſtance, the party may 
take advantage of it. See 5 Co. 12. 9 H. 7. 16. 
10 Ed. 3. 1. 2 Inſt. 662. Hob. 1, 51, 52, 80. Carth. 
172. But where the writ ſhall not abate for variance 
from the Regiſter, ſo that it be equivalent. See Hob. 1, 
51, 52. What variance between a bond and the decla- 
ration abates the writ, ſee Hob. 116, Walter v. Pigot. 
Mo. 645. 2 Roll. 147. 1 Cro. 896. Hob. 18, 19, 20. 


In declaring on bonds, tis moſt adviſeable to omit the 


alias dict. for tis unneceſſary. 

Where a demand is of two things, and it appears the 
plaintiff hath an action only for one, the writ may not 
be abated in the whole, but ſhall ſtand for that which is 
ou : bur if it appear, that although he cannot have 
this writ which he hath brought for part, he may have 
another, the writ ſhall abate in the whole. 11 Rep. 45. 
1 Saund. 285. A writof ejeftment ſhall be abated, on its 
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appearing to the court to be ſued out before the cauſe of 
action. Cro. Car. 272. Now the practice is, to ſerve a 
copy of the declaration in the firſt inſtance. —If judgment 
goes by default, there is not any one to bring error. If 
the tenant appears, there are ſeveral inſtances, where the 
iſſue may be made right, and the variance ſhall not hurt. 

In caſe adminiſtration be granted after the action 
brought, and this appears, the plaintiff's writ abates. 
Hob. 245. 


V. As to pleas in abatement to the count or declaration, 
it is obſervable,. that after the party ſuing has declared, 
the party impleaded may demand oyer of the writ ; and 
then, if there be any fault or inſufficiency in the count 
for a cauſe apparent in itſelf, or if there be a variance 
between the count and the writ, or between the writ and 
a record, ſpecialty, Sc. mentioned in the count, the 
party impleaded ought to ſhew it, by his pleading. 
Theol. lib. 10. c. I. ſeft. 5. Fitz. Count, 27. ; 

One may plead in abatement of a declaration, where *tis 
by i but if the action be by bill, you muſt plead 
in abatement of the bill only. 5 Med. 144. A little 
variance, between the declaration and the bond pleaded, 
will not make naught the declaration ; but uncertainty 
will abate it. Plowd. 84. The variance of the de- 
claration from the obligation, or other deed on which it 
is grounded, will ſometimes abate the action; and if a 
declaration aſſign waſte in a town not mentioned in the 
original writ, the writ of waſte ſhall abate. Hob. 18, 38. 

Likewiſe where the declaration is otherwiſe defective, 


in nat purſuing the writ, or not ſetting forth the cauſe 


of action with that certainty which the law requires, or 
laying the offence in a different county from that in 
which the writ was brought. 1 New Abr. 6. 

It is a good plea in abatement that another action is 
depending for the ſame thing; for whenever it appears on 
record, that the plaintiff has ſued out two writs againſt 
the ſame defendant, for the ſame thing, the ſecond writ 
ſhall abate ; and it is not neceſſary that both ſhould be 
pending at the time of the defendant's pleading in abate- 
ment; for if there was a writ in being at the time of 
ſuing out the ſecond, it is plain the ſecond was vexatious 
and ill ab initio. 9 H. 6. 12. Mo. 418, 539. 5 Co. 61. 
Do#. Pl. 10, 67. But it muſt appear plainly to be for 
the ſame thing; for an aſſize of lands in one county ſhall 
not abate an aſſize in another county; for theſe cannot be 
the ſame lands. 4 H. 6. 24. Do#. Pl. 10. 

In general writs, as treſpaſs, aſſiſe, covenant, where the 
ſpecial matter is not alledged, and the plaintiff is non- 
ſuited before he counts ; and the ſecond writ is ſued 
pending the other, yet the former ſhall not be pleaded in 
abatement ; becauſe it does not appear to the court that it 
was for the ſame thing; for the firſt writ being general, 
the plaintiff might have declared for a diſtinct thing, from 
what he demanded by the ſecond writ : but when the firſt 
is a ſpecial writ, and ſets forth the particular demand, as 
in a precipe quod reddat, &c. there the court can readily 
ſee that it is for the ſame thing; and therefore though the 
plaintiff be nonſuited before he counts, yet the firſt 
ſhall abate the ſecond writ, it being apparently brought 
for the ſame thing. 5 Co. 61. De#. Pl. 11, 12. If an 
action of debt, Se. depending in an inferior court, 
a bill for the ſame debt may be brought in any 
court in Weſtminiſter. 5 Co. 62. In an action of 
debt, c. another action depending in the courts of 
Weſtminſter for the ſame matter, is a plea in abate- 
ment; but a plea of an action in an inferior court is not 
good, unleſs judgment be given. 5 Co. 68. 

If a ſecond writ be brought, teſted the ſame day, the 
former is abated, it ſhall be deemed to be ſued out after 
the abatement of the firſt. Allen 34. | 

If an action, pending in the ſame court, be pleaded to 
a ſecond action brought for the ſame thing, the plaintiff 
may pray, that the record may be inſpected by the court, 
or demand oyer of it, which if not given him in con- 
venient time, he may ſign his 2. 4 40 Dy. 227. 
Carth. 453, 417. | 


VI. With reſpect to abatement by the demiſe of the 
king, or by the marriage, or death of the parties, it is to 
be 
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be obſerved, that 1. As to the demiſe of the king at com. 
mon law, all patents of juſtices, commiſſions civil and 
military, were thereby determined; alſo all ſuits de- 
pending in the king's courts were diſcontinued by the 
death of the king; ſo that the plaintiffs were obliged 
to commence new actions, or to have re- ſummons or 
attachment on the former proceſſes, to bring the de- 
fendant in; but to prevent the inconvenience, expence 


and delay which this occaſioned, the ſtatutes of 1 Ed. 6. 
c. 7. 7 & 8 Will. 3. c. 27: and 7 Ann. c. 8. were 


made, which ſee under title PREROGATIVE. 

But proceedings on an information, in nature of a 
quo warrants, are not abated by the demiſe of the crown. 
2 Sira, 728. Where the king brings a writ of error in 
quare impedit, it abates by his death. 2 Stra. 243. 

2. With reſpe& to the marriage of the parties, cover- 
ture is a good in abatement, which may be either 
before the writ ſued, or pending the writ. By the firſt 
the writ is abated de faclo, but the ſecond only proves the 
writ abateable; both are to be pleaded, with this dif- 
ference, that coverture, pending the writ, muſt be 

leaded poſt ultimam continuationem; whereas coverture 

ore the. writ brought, may be pleaded at any time, 
becauſe the writ is de fade abated ; but if a feme ſole 
takes out a writ, aad after marries, the defendant was 
legally attached on ſuch ſuit, and therefore may plead in 
chief to it any defence he has; hut ſuch plea muſt be 
puis darrein continuance. Doft, Pl, 3. 1 Sid. 140, 
1 Leon. 168, 169. | | | 

If a writ be brought by 4. and B, as baron and feme, 
whereas they were not married until the ſuit depended, 
the defendant may plead this in abatement ; for though 
they cannot have a writ in any other form, yet the writ 
ſhall abate, becauſe it was falſe when ſued out. Fitz. 
ne 476. If a writ be brought againſt a feme covert 
as ſole, the may plead her coverture; but if ſhe neglects 
to do it, and there is a recovery againſt her as a feme 
ſole, the huſband may avoid it by writ of error, and ma 
come in at any time and plead it. Latch 24. St 
254, 280. 2 Roll. Rep. 53. If an action be brought in 
an inferior court againſt a feme ſole, and pending the 
ſuit ſhe intermarries ; and afterwards removes the cauſe 
by habeas corpus, and the gona declares againſt her as 
a feme ſole, ſhe may plead coverture at the time of ſuing 
the habeas corpus; becauſe the proceedings here are de novo; 
and the court takes no notice of what was precedent to 
the habeas corpus; but upon motion on the return of the 
habeas corpus, the court will grant a procedendo, For 
though this be a writ of right, yet where it is to abate 
a rightful ſuit, the court may refuſe it; and the plaintiff 
had bail below to this ſuit, which by the contrivance he 
is outſted of, and poſſibly by the ſame means of the debt. 
1 Salk. 8. 

In ejectment againſt baron and feme, after verdict for 
the plaintiff, baron dies between the day of NM. prius and 
the day in Bank; adjudged that the writ ſhould ſtand 
good againſt the feme, becauſe it is in nature of a treſ- 
paſs, and the feme is charged for her own a&; and 
the: efore the action ſurvives againſt her. So if the wife 
had died, the baron ſhould have judgment entered againſt 
him. Cro. Fac. 356. Cro. Car. 50g. 1 Roll. Rep. 14. 


Moor 469. | 

If a — ſole plaintiff, after verdict, and before the 
day in Bank, takes huſband, ſhe ſhall have judgment, 
and the defendant cannot plead this coverture, for he has 
no day to plead it at. Cro. Car. 232. 1 Bulſt. 5. 

If an original be filed againſt a feme ſole, and before 
the return ſhe marries, you may declare againſt her with- 
out taking notice of her huſband, for her intermarri 
is no abatement of the writ in fact, but only makes it 

abateable. Comb. 449. 1 Roll. Rep. 63. 

'Tis now in general held, that if afeme ſole commences 
an action, and pending the ſame marries, the ſuit is 
abated, but that it is otherwiſe with reſpe& to a feme 

+ ſole defendant, as ſhe ſhall not take advantage of her 
own act. 

3- As to pleas in abatement by the death of parties, the 

neral rule is, that whenever the death of any party 
— pending the writ, and yet the plea is in the 

i if ſuch party were living, there ſuch 


ſame condition as 


writ before judgment, till the ſtat. 8 & 


45 


executor does not proceed for a moiety, but for a whole, 
as repreſentative of the teſtator. Cro. Elz. 652. Co. 


death makes no alteration or abatement of the writs 
MEM ia EN 

The death of the plaintiff did in all caſes abate the 

\ © 9W. z. c. 11. 

which neither the death of plaintiff or Gefendant ſhall 
it, if the action might be originally proſecuted by 
and againſt the executors or admitiiſtrators of the parties: 
and if there are two or more plaintiffs or defendants, and 
one or more die, the writ or action ſhall not abate, if 
the cauſe of action ſurvives to the ſurviving plaintiff 
againſt the ſurviving defendant, &c. Stat. ibid. 

Before this ſtatute it was held, that if there were two 
executors, and they brought an action of debt, and one 
of them died, that the writ ſhould not abate ; for in this 
caſe ſummons and ſeverance lies, after which the one 


Lit. 129. 1 Leon. 44. 80 in a quare impedit, by two 
Jointenants, and one is ſummoned and ſevered, and the 
ſevered perſon dies, the writ ſhall not abate, becauſe the 
advowſon is an intire thing, and he proceeded for the 
whole, after the ſeverance ; and ſo he may after the death 
of the ſevered jointenant. Dyer 279. 

If there were ſeveral defendants in the original action, 
and onedied, the writ did not abate ; becauſe there being 
a joint demand, it ſurvives againſt the reſidue; but in this 
caſe there muſt be a ſuggeſtion on the roll, becauſe it 
would be error to give 409% againſt a deceaſed perſon, 
Hard, 151, 164. Stile 299. 3 Mod. 249. Cro. Car. 
426. 1 Jones 36). 1 Rol. Abr. 756, 1 Show. Rep. 
186. But in a writ of error, if there be ſeveral plain- 
tiffs, and one dies, the writ ſhall abate, becauſe the writ 
of error is to ſet perſons in ſtat quo, before the erroneous 
judgment giyen below; and they that are plaintiffs in 
error were diſtin& ſufferers in the judgment, ſince there 
might be different executions iſſued thereupon, and if. 
ferent repreſentatives were by ſuch judgment affected; 
and by conſequence the ſurvivor cannot proſecute the 
writ of error for the whole, leſt by a colluſive perſuaſion, 
or by negligence or deſign he ſhould hurt the repreſenta- 
tive of the deceaſed. -Bridg, 78. Yelv. 208, 10 Co, 
I 35: 1 Vent. 34. 1 Sid. 419. cont. But if any of the 
detendants in error die, yet all things ſhall proceed, 
becauſe the benefit of ſuch judgment goes ro the | ac 
and he only is to defend it. Sid. 419. Yelv. 208. 
1 L. Raym, 439. In an audita querela, by two, the 
death of one ſhall not abate the writ ; for the ſuryivor 
is not to be reſtored to any thing he has loſt, but to diſ- 
charge himſelf of the execution; and thereupon, not- 
withſtanding the death of the other, he may proceed for 
a diſcharge in toto for himſelf. 1 Vent. 34. 3 Hen. 7. 1. 
3 Mod. 249. If there be ſeveral perſons named as 
plaintiffs in the writ, and one of them was dead at the 
time of purchaſing the writ, this may be pleaded in 
abatement ; becauſe it falſifies the writ; and becauſe the 
right was in the ſurviyors, at the time of ſuing the writ, 
and the writ not accommodated, as the caſe was, 29 
Hen. 6. 30. 18 E. 4.1. 2 H. 7. 16. 1 Brownl. 3, 4. 
Clift Ent. 6. Raſt. Ent. 126, 

By ſtar. 17 Car. 2. c. 8. (made perpetual by 1 Fac. 2. 
c. 17.) it is enacted, that the death of either of the par- 
ties between verdict and judgment, ſhall not be alledged 
for error, ſo as judgment be entered within two terms 
after ſuch verdicl. 

Secondly, of the time and manner of pleading in abate- 
ment. 

A plea in abatement muſt be put in within four days 
after the return of the writ, becauſe the perſon coming in 
by the proceſs of the court ought not to have time to 
delay the plaintiff. Lutw. 1181, Hob. 19. 2 Stra. 
1192. | 

ut if a declaration be delivered againſt one in cuſtody, 
he has the whole term to plead in abatement. Salk, 


15. i 
5 If the declaration be delivered in the vacation, or ſo 
late in term, that defendant is not bound to plead to it 
that term, he may plead in abatement, within the firſt 
four days of next term. 
in abatement enter not into the merits of the 
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| cauſe, but ar dilatory, the law has Jaid the following re- 


ſtrictions 
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ſtrictions on them. Firſt, by the ſtatute of 4 & 5 Ann. 
cap. 16. for amendment of the law, no My plea is to 
be received unleſs on oath, and probable cauſe ſhewn to 
the court. Secondly, No plea in abatement ſhall be re- 
ceived after reſpondeas ouſter, for then they would be 
pleaded in infinitum. 2 Saund. 41. Thirdly, That they 
are to be pleaded before imparlance. See 2. elv. 112. 
1 Luiw. 46, 178. 2 Lutw, 1117. Dolf. Pla, 224. 
Except where antient demeſne 1s pleaded ; for this ma 
be done after imparlance, becauſe the lord might reverſe 
the judgment by writ of diſceit, and it goes in bar of the 
action itſelf. For this ſee Dyer in marg. 210. Stile 30. 
Latch 83. 5 Co. 105. 9 Co. 31. Ham. Ent. 103. 
Fourthly, That when iſſue is joined on them, if it be 
found againſt him who pleads ſuch dilatory plea, it ſhall 
be peremptory. 2 Show. Rep. 42. 6 Mod. 236. 
| With reſpect to pleas to the juriſdiction of the court, 
it is to be obſerved that the defendant muſt plead in pro- 
pria perſona ; for he cannot plead by attorney without 
leave of the court firſt had, which leave acknowledges 
the juriſdiction; for. the attorney is an officer of the 
court; and if he put in a . by an officer of the court, 
that plea muſt be ſuppoſed to be put in by leave of the 


court. 1 New Abr. 2. 


The defendant muſt make but half defence, for if he 
makes the full defence quando & ubi curia conſideraverit, 
&c. he ſubmits to the juriſdiction of the court. Lutw. 9. 
1 Show. Rep. 386. | . 8 

I a plea is pleaded to the juriſdiction of the court, it 
ought to conclude with a prayer of judgment in this 
manner, viz. The ſaid defendant prays judgment, whether 
the court will take any farther cognizance of the ſaid plea. 
1 Mod. Ent. 34. i | | 
As to pleas in diſability of the plaintiff, they may not 
be pleaded after a general imparlance. 1 Zutw. 19. It 
may be added, that in pleading autlawry in diſability in 
another court, the antient way was to have the record of 
the outlawry itſelf ſub pede ſigilli by certiorari and mit- 
timus ; but this being very expenſive, it is now ſufficient 
to plead the capias utlagatum under the ſeal of the court 
from whence it iſſues ; for the iſſuing of execution could 


not be without the judgment; and therefore ſuch execu- 
tion is a proof to the court that there is ſuch a judgment, 


which is a proof that the defendant's plea of matter 
of record is proved by a matter of record; and conſe- 
quently appears to the court not to be merely dilatory; 
and therefore on ſhewing ſuch execution, if the plaintiff 
would plead nul tiel record, the court will give the de- 
fendant a day to bring it in. Co. Lit. 128. Doct. Placit. 
tit. Outlawry. But where excommunication is pleaded, it 
is not ſufficient to ſhew the writ de excommunicato capiendo 
under the ſeal of the court ; for the writ is no evidence 
of the continuance of the excommunication, ſince he 
may be aſſoiled by the biſhop, and that will not appear 
in the king's court, becauſe ſuch affoilment is not re- 
non into the king's court from whence the fignificavit 
is lent. ? 

If a plea in abatement be pleaded to the per/on of the 
Plaintiff, there it muſt conclude, if he ought to be compelled 
to anſwer. 1 Mod. Ent. 34. It it be pleaded to the 
writ, then the plea concludes with, the prayer of j nt 
of the wwrit, and that the writ may be quaſbed. When it 
is to the action of the writ, there he ſhould ſhew that the 
party ought not to have that writ, but by the matter 
of his plea ſhould intimate to him how he ſhould have 
a better. Latch 178. Reſpondere non debet is a proper 
beginning to a plea to the juriſdiFion of the court, but 
a plea of ne unques executor, ought to begin with petit 
Juai de bill. 5 Mod. 132, 133, 146. 1 Saund. 283. 
2 Saund. g7, 189, 190, 339. Lutw. 44. Show. 4. 
In a replication to a plea in abatement where mat- 
ter of tact is pleaded, the plaintiff muſt pray his da- 
mages. Vide 1 L. Raym. 339, 554. 2 L. Roym. 
1022. If upon iſſue verdict be found for him he 
ſhall have fnal judgment; but where matter of law 
is pleaded, the plaintiff muſt only maintain his writ. 
3 Anne in B. R. If one pleads matter e g and 
concludes in bar, Et petit judicium fi actionem habere debet, 
though he begins in abatement, and the matter be alſo in 
abatement, yet the concluſion bein g in bar, makes it a bar; | 


' cloſe matter of bar, he ſha 


A B B 
and the reaſon is, becauſe you admit the writ by con- 
cluding ſpecially againſt the a#ion. 18 H. 6. 27. 32 
H. 6. 17. 36 H. 6. 18. 22 H. 6. 536. 1 Show. 4. 
2 L. Raym. 1018. If a man pleads matter in bar, and 
concludes in abatemeiit, it ſhall be taken for a pies in bar, 
from the nature and feaſon of the thing; for the plaintiff 
can have no writ if he has not a cauſe of action, and 
therefore the court will take the plea to be in bar. 37 
N 6. 24. 36 H. 6. 24. 2 Mod. 6. 1 

As to the concluſion of a plea in abatement, vide 1. L. 
A . in Zar, though pleaded in abate- 
ment, and the defendant hath his election to plead, either 
in bar or abatement. the nature of a. plea in abatement 
is to entitle the plaintiff to a better writ ; and it hath 
been expreſsly reſolved, that where the plea is in abate- 
ment, and it is of neceſſity that the defendant muſt diſ- 
f have his election to 'take it 
either by way of bar or abatement. 2 Roll. Rep. 64. 
Salkill v. Shilton. In ſhort, whatever deſtroys the plain- 
tiff's action, and diſables him for ever from recovering, 
may be pleaded in bar. But the defendant is not T 
ways obliged to plead in bar, but may plead in abate- 
ment, as in replevin for goods, the defendant may plead 
property in himſelf, or in a ſtranger, either in bar or in 
abatement, for if the plaintiff cannot prove property in 
himſelf, he fails of his action for ever; and it is of no avail 
to him who has the property if be has it not. 1 Vent. 

249. 2 Lev. 92. 1 Salk. 5, 92. ,Carth. 243. © 
Where matter of bar may be pleaded in abatement, 

vide 2 L. Raym. 1207, 1208. Hackett v. Tily, © 
Thirdly, Of the judgment in abatement. If iſſue be 
taken upon a plea to the writ, . N ainſt the de- 
fendant is peremptory; but if there be a demurrer, it is 
then only that the plaintiff anſwer over. Latch 374. 
Yelv. 12. Allen 66. Upon a judgment in waſte for the 
damages recovered the defendant dennirs partly in abate- 
ment, and partly in bar, the court ſhall give judgment in 
chief. Show. 255. If the defendant imparls to a day in 
a perſonal action, and does not 3 at that day, judg- 
ment final ſhall be given againſt him; for the default is 
3 as to him; and there is no proceſs to bring 
im into court again. 38 H. 6. 33. So in debt, if the 
defendant pleads in abatement to the writ, to which the 
plaintiff imparls, and at the day given, the defendant 
makes default, judgment nal is upon the default, though 
the plea was only in abatement. 10 E. 4. 7. Mad. 
Caſes 3. Where matter of abatement is pleaded in bar, 
there ſhall be judgment in chief. 1 Lev. 291. The 
judgment for "an an on a plea in abatement, is 
quod breve, or narratio caſſetur; if iſſue be joined on a 


ſhall be peremptory againſt the defendant, and the judg- 
ment ſhall be quod recuperet, becauſe the defendant chu- 
ſing to put the whole weight of his cauſe upon this iſſue, 
when he might have had a plea in chief, is an admit- 
tance that he had no other defence. Yelv. 112. 2 
Show. 42. Str. 532. | 

In abatement, if iſſue is joined on a matter of fac, and 
found for the plaintiff, the jury who try that iſſue ſhall aſſeſs 
the damages. If there is a demurrer to the plea, and ad- 
judged for plaintiff, then a reſpondeas ouſter is awarded. 

ABATAMENTUM, Is a word of art, and ſignifies 
an entry by interpoſition. Co. Lit.'277. Vide Plea, 
Writs, &c. 1 

ABATOR, Is a perſon that abateth or entereth into a 
houſe or land, void by the death of him that laſt poſſeſſed 
the ſame, before the heir takes poſſeſſion, and by that 
means keeps out the heir. Old Nat. Br. 115. | 

ABATUDE, Is any thing diminiſhed. Moneta aba- 
tuda, is money clipped or diminiſhed in value: , tem- 
pore ſolutionis hæc moneta fuerit abatuda five deteriorata. 
Charta Simonis Comitis Leiceſtriæ, anno 1290. 

ABBA CI, (abbatia) Is the ſame as to the government 


an abbot, as a biſhoprick is to a biſnop. This word is 

uſed in ſome of our antient grants, particularly anno 34 

& 35 H. 8. in a grant to the counteſs of Pembroke. 
ABBA T, or abbot, (abbas in Latin, in French abbe, 


and in Saxon abbud) Is a ſpiritual lord or governor, having 


— $A 


plea in abatement, and it be found for the plaintiff, it 


of a religious houſe, and the revenues thereof, ſubject to * 
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the rule of a religious houſe. The word is alſo by ſome 
derived from the Syriac abba pater. Of theſe abbots 
here in England ſome were elective, ſome preſentative z 
and ſorne:were:mitred,;” and ſome were not q ſuch as were 
mitred had. epiſcopal authority within their limits, being 
exempted” frei the juriſdiction of the dioceſan; ; but 
the other ſort of abbots were ſubject to the dioceſan in al 
ſpiritual government. The mitred abbats:wete lords 
parliament, and called b ſoverign, and abbots general, 
to diſtinguiſn them from the other af. And as there 
were abbots,n:fo there were alſo lords priars, who had 
exempt juriſdiction, and were likewiſe lotus of parlia+ 
ment. Some reckon twenty-ſix of theſe lords abbots and 
priors that ſat in parliament? Sir Zdw; Cute ſays, there 
were twenty-ſeven parliamentary abbots and two. priors. 
Co. Lit. y. In the parliament 20 R. 2. there were but 
twenty- five; but anno 4 Ed. 3. in the ſummons to the par- 
liament at Mimon more are named. And in Monaſticon 

licunum there is allo mention of more, the names of 
which were. as follow:  abbots of St; Auſtin s Canterbury, 
Ramſey, Peterborough, 'Croyland, Eveſham, St. Bennet de 
Hulma, Thornby, Colcheſter,” Leiceſter, Winchcomb, Weſt- 
minſter, Cirenceſter, St. Albans, St. Mary's York, Shrew- 
bury, Selby, St. Peter's: Gloucefter, Maimſbury, Waltham, 
Thorney, St. Edmond's, Beaulieu, Abingdon, Hide, Reading, 
Glaſtonbury, and Oſney.++Amd priors of Spalding, St. 
Fobn's of Feruſalem, and Lewes. — To which were after- 
wards added the abbots of St. Auſtin's, Briſtol, and of 


| 


Bardem, and the priory de Semplingham. Theſe abbeys | 


and priories were founded by our antient kings and great 
men, from the year 602 to 1133. . An. abbot with the 
monks of the ſame houſe were called the convent, and 
made a corporation; but the abbot was not chargeable by 
the act of his 2 unleſs it were under the com- 
mon ſeal, or for ſuch things as came to the uſe of the 
houſe or convent. Terms de Ley 4. By ſtat. 27 Hen. 8. 
cap. 28. all abbeys,. monaſteries, priories, Sc. not above 
the value of 200 /. per ann. were given to the king, who 
ſold the lands at low rates to the gentry. Anno 29 H. 8. 
the reſt of the abbots, Fc. made voluntary ſurrenders of 
their houſes, to obtain favour of the king: and ano 31 
H. 8. a bill was brought into the houſe to confirm thoſe 
ſurrenders; which paſſing, compleated the diſſolution, 
except the hoſpitals and colleges, which were not diſ- 
ſolved, the firſt till the 33d, and the laſt till the 37th of 
H. 8. when commiſſioners were appointed to enter and 
ſeize the ſaid lands, Sc. | 
ABBATIS, An avener or ſteward of the ſtables ; the 
word was ſometimes uſed for a common hoſtler, pro- 
nounced ſhort in the middle ſyllable.— Abbatis ad cænam 
dat equis abbatis avenam. Spelm. 
ABBROCHMENT, ( ante The buying 
up of wares before they are expoſed to ſale in a fair or 
market, and ſelling the ſame by retail; which is a fore- 
ſtalling of a market or fair. MS. de placit' coram rege 
Ed. 3. penes J. Trevor, MP. | | 
ABBUTTALS, (from the French aboutir, to limit 
or bound) Are the buttings and boundings of lands, eaſt, | 
welt, north, or fouth, ſhewing how the ſame lie with re- 
ſpe to others; as by what — highways, or other 
places, they are limited and bounded. Camden tells us, 
that limits were diſtinguiſhed by hillocks raiſed in the 
lands called Botentines, whence we have the word butting. 
The ſides on the breadth of lands are properly adjacentes, | 
lying or bordering ; and the ends in length abuttantes, 
abutting or bounding. And in old ſurveys, theſe laſt 
are called bead-lands, from capitare, to head. The 
boundaries and buttals of corporation and church lands, 
and of pariſhes, are preſerved by an- annual proceſſion. 
And abuttals or boundaries are of ſeveral ſorts; ſuch as 
incloſures of hedges, ditches and ſtones in common fields, 
prooks, rivers, and highways, Fc. of manors and lord- 


ſhips. ; 
 ABDICATE, (abdicare) to renounce or refuſe any 
thing. Terms de Ley 5 


ABDICATION, (abdicatio) In general, is where a 
magiltrate, or perſon in office, renounces and gives up 
the ſame, before the term of ſervice is expired. And this 
word is frequently confounded with reſignation ; but 
differs from it, in that abdication is done purely and 


| lands is in abeyance till the entry of the occupant. 


* 
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. imply ; whereas re/gnation_ is in favour of ſome other 
perſon. Chamb. Dif. . Tis ſaid to be a renunciation, 
quitting and relinquiſhing, ſo as to have nothing further 

do with a thing; or the doing of ſuch actions as are 
inconſiſtent with the holding of it. On king Fames's 
leaving the kingdom, and abdicating the government; 
the lords would —. had the word deſertion made uſe of; 
but the commons thought it was not comprehenſive 
enough, for that the king might then have 3 of re- 
turning. Abdication Debates, The Scots ca led it a for- 
feiture of the crown, from the verb forisfacio— This word 
is fully canvaſſed in the Parliamentary Debates; on the 


abdication of James II. | 5 
„ABDITORNUM, An abditory or hiding-place, 0 
hide and. preſerve goods, plate, or money; and is uſed 
for a cheſt in which reliques are kept, as mentioned in the 
inyentory of the church of Jork, Mon. Ang. p. 173.— 
Item unum coffeur, & una pixis de Ebore ornata cum ar- 
gento deaurato, item tria abditoria, c 8c. 
ABECHEb, from the French abecher, to feed, is an 
old word, which ſignifies to be ſatisfied. e 
ABEREMURDER, (aberemurdrum). Plain or down- 
right murder; as diſtinguiſhed from tlie leſs heinous crimes 
+, manſlaughter and chancemedley. It is derived from 
the Saxon æbere, apparent, notorious, and mord, murder; 
and was declared a capital offence, without fine or com- 
mutation, by the laws of Canute, cap. 93. and of Hen. 1. 
cap. 13. Spelm. ; = s 
ABET, (abettare) From the Saxon a, and beday or be- 
teren, to ſtir up or incite; or from the French bouter, im- 
pellere or excitare. In our law it ſignifies as much as to 
encourage or ſet on; the ſubſtantive abetment is uſed for 
an encouraging or inſtigation. Staundf. Pl. Cr. 105; 
And abettor (abettator) is an inſtigator or ſetter on ; one 
that promotes or procures a crime. Old Nat. Br. 21. 
 Abettors of murder are ſuch as command, procure, or 
counſel others to perpetrate the murder; and in ſome 
caſes theſe abettors ſhall be taken as principals, in others 
but as acceſſaries; their preſence or abſence, at the time 
of committing the fact, making the difference. Co. Lit. 
475. Vide Acceſſaries. Hawk. P. C. part 2. tit. Ac- 
ceſſary, under letter B. and tit. Appeal, under letters R. S. 
ABEYANCE, or abbayance, (from the Fr. Sayer) To 
expect. It is what is in expectation, remembrance, and 
intendment of law. By a principle of law, in every land 
there is a fee-ſimple in ſome body, or it is in abeyance ; 


| that is, though for the preſent it be in no man, yet it is 


in expectancy belonging to him that is next to enjoy the 
land. Co. Lit, 342. Lit. c. Diſcontin. If a man be a 
patron of a church, and preſents one to the ſame, now 
the fee of the lands and tenements. pertaining to the rec- 
tory is in the parſon; but if the parſon die, and the 
church become void, then is the fee in abeyance, until 
there be a new parſon preſented, admitted, and inducted ; 
for the patron hath not the fee, bur only the right to pre- 
ſent, the fee being in the incumbent that 1s eg 
Terms de Ley 6. The frank- tenement of the glebe of a 
parſonage, during the time the parſonage is void, is in 
no man; but in abeyance- or expectation, belonging to 
him who is next to enjoy it. If a man makes a leaſe for 
life, the remainder to the right heirs of J. S. the fee- 
ſimple is in abeyance until J. S. dies. Co. Lit. 342. In 
this caſe the remainder paſſeth from the grantor preſently, 
though it veſts not preſently in the grantee, but is ſaid 
to be in abeyance until J. S. dies, after whoſe death the 
heir has a good remainder, and it ceaſes to be in abeyance. 
Terms de Ley. If lands be leaſed to A. B. for life, the 
remainder to another perſon for years, the remainder for 
ears is in abeyance until the death of the lellee, and then 
it ſhall veſt in him in remainder as a purchaſer, and as 
a chattel ſhall go to his executors. 3 Lean. 23. Where 
tenant for term of another's life dieth, the freehold 5 the 
ce 
ſimple in abeyance cannot be charged until it comes in eſſe, 
ſo as to be certainly charged or . though by poſ- 
ſibility it may fall every hour. Co. Lit. 378. The word 
abeyance hath been compared to what the civilians call 
bæreditatem jacentem; for as the civilians ſay lands and 
goods do jacere, ſo the common lawyers ſay, that thin 
in like eh are in ab ance, as the logicians term it in 


poſſe; 


king, or 


AB B 
o ſe, or in uoderſtanding; and as we ſay in nubibus, that 
roſe conſideration 25, (Ig See Plowd. Rep. Walſing- 
ty, 10. FOO hay 5 5h b 
BGA TORIA, alzetorium, The alphabet, 4, B, C. 


Se. Ly. ſeems to 8 ol. word. 2 PIG: — 
ports of St. Patrick—Abgetoria guoque 345 & 00 « 
2 27t, Higgs epiſcopus , — The Irifo Mill cal as 
alphabet akebittin, E 
| ABI BUS, For abigens, ſignifies a thief who hath 
ſtole many cattle, viz. Si quis ſuem ſurripuit fur erit, & 
I quis Terem abi us erit. Br act. £ 3. Cap. 6. 1 858 
ABTI: TY, The king's iffue are of abilig to inherit in 
gland whereſoever born; and children of ſubjects born 
xyond ſea; may inherit if their birth were within the al- 
legiance of the ng. Stat. 25 Ed. 3. Stat. 2. 42 Ed. 3. 
c. 10. or born out of allegiance, if children of natural born 
ſubſects. 7 . c. 5. declared to be natural born, 
£0. 2. c. 21. Sg LS 
5 Natural ſubjects may inherit, and make their title by 
anceſtors born beyond ſea. 11 & 12 V. 3. c. 6. 25 
Geo. 2. c. 30. Vide Naturalization. 5 9; 2m 
ABiskik RING, Is underſtood to be quit of amerce- 
ments. It originally ſignified a forfeiture or amercement ; 


and is more proper miſbering or miſtering, according to the 


learned Spelman. Since, it hath been termed a liberty or 
freedom, becauſe wherever this word is uſed in a grant 
or charter, the perſons to whom made have the forfeitures 
and amercements of all others, and are themſelves free 
from the controul of any within their fee. Raſtals Abr. 
Terms de Ley. | 
. ABJURATION, (abjuratio) A forſwearing or re- 
nouncing by oath, ſignifies a ſworn baniſhment, or an oath 


taken to forſake the realm for ever. Stawndf. Pl. C. l. 2. | 


c. 40. It hath alſo now another ſignification, extending to 
the perſon as well as place; as to abjure the Pretender by 
oath, whereby a man binds himſelf not to own any regal 
authority in the perſon called the Pretender, nor ever to 
pay him any obedience, &c. Formerly, in king Edward 
the Confeſſor's time, and other reigns down to the 


22 H. 8. (in imitation of the clemency of the Roman | 


emperors towards ſuch as fled to the church) if a man 
had committed felony here, and he could fly to a church 
or church-yard before his apprehenſion, he might not be 
taken from thence to be tried for his crime; but on 
confeſſion thereof before the juſtice, or before the coroner, 
he was admitted to his oath to atjure or forſake the 
realm ; which privilege he was to have forty days, during 
which time any perſons might give him meat and drink 


for his ſuſtenance, but not after, on pain of been guilty 


of felony : the form of the oath you may read in an an- 
tient tract, de Officio Coronatorum, and in Horn's Mirror, 
5b. 1. But at laſt, this puniſhment being but a per- 
petual confinement of the offender to ſome ſanctuary, 
wherein (upon abjuration of his liberty and free habita- 
tion) he would chuſe to ſpend his life, as appears by the 
ſtat. anno 22 H. 8. c. 14. It is enacted 21 Fac. 1. cap. 28. 
That thence after no ſanctuary or privilege of ſanc- 
tuary ſhould be allowed ; whereupon this abjuration 
ceaſed. 2 Inft. 629. An abjuration or deportation for 
ever into a foreign country, is a civil death, and called 
(by the Lord Goh, ) a divorce between huſband and wife; 
and the wife of ſuch a perſon may bring actions, or be 
impleaded during the natural life of the huſband, which 
ſhe may not do in any other caſe : alſo ſhe ſhall have her 
dower or jointure, Sc. Co. Lit. 133. This is where a 
perſon ſuffers baniſhment for any crime. By ſtat. 35 
Eliz. Popiſh recuſants not making the ſubmiſſion of con- 
formity, &c. are to abjure the realm. And by 1 V. 
& M. 13W. 3. 1 Geo. 1. &c, All perſons are to ab- 
Jure the pretended prince of Wales; and refuling the 
oath, are liable to divers penalties and forfeitures, &c. 
This abjuration oath was invented for the ſecurity of the 
crown, and the proteſtant religion. See OATHS. 
ABOLITION, A deſtroying or effacing, or putting 
out of memory: it alſo ſignifies the leave given by the 
udges, to a criminal accuſer to deſiſt from fur- 


ther proſecution. Stat. 25 H. 8. c. 21. 

ABRIDGE, (abbreviare) Is derived from the French 
word abbreger, to make ſhorter in words ſo as to retain 
the ſenſe and ſubſtance. And in the common law it ſig- 


& ©. 2G 


niſies particularly the making a. declaration or count 
ſhorter, by ſevering ſome. of the ſubſtance from it: a 
man is ſaid to abridge his plaint in aſſiſe; and a woman 
her demand in action of dower, where any land is put 
into the plaint or demand which is not in the tenure of 
the defendant; for if the defendant pleads non · tenure, 
joint-tenancy, &c. in abatement of the writ, as to part 
of che lands, the plaintiff may leave out thoſe lands, and 
pray that the tenant may anſwer to the reſt, The reaſon 
of this abridgment of the plaint is, becauſe the certainty 
is not ſer down in ſuch writs, but they run in general ; 
and though the demandant hath abridged his plaint in 
part, yet the writ will be good for the remainder. Brook, 
tit. Abridement, vide 21 H. 8. 6:73. N 
ABROGGATE, (abrogarr) To diſannuſ or take away 
any thing: as to ebrogate a law, is to lay aſide or repeal it. 


Stat. 5 & 6 Ed. 6. c. 3. 


ABSENT EES, or des ab ſentees, was a parliament fo 
called, held at Dubin xo May 8 Hen. 8. And mention- 
ed in letters 8 dat. 29 Hen. 8. 4 Co. Ius. 354. 

ABSOLVE, (abſalvert To abſalve one excommuni- 
—_— or pardon, or ſet free from excommunication. Vid 
Aſſoile. WILD: Nr 
AB SOLUTIONS from Rome, high treaſon, e. 
Stat. 23 Eliz. c. i. See Bull. 6 
AzBSONIARE, Was a word uſed by the Exgliſb Sax- 
ons in the oath of fealty, and ſignified to ſhun or avoid. — 
As in the form of the oath among the Saxons recorded 
Mr. Somner: In illo Deo, pro quo ſandtum hoc ſanktiſicatum 
eſt, valo eſſe nunc domino meo N. fidelis & credibilis, & amare 
quod amat, & abſoniare quod abſoniat, per Dei rectum, & 
ſeculi competentiam. e F301 
ABSQUE HOC, (without this, that, &c.) Are words 
of exception made uſe of in a traverſe; as the defendant 
pleads that ſuch a thing was done at B. &c. abſque hoc, 
that it was done at, &c. Mod. Ca. 133. | 

ACCAPITUM, and accapitare, The ſame with relief 
due to lords of manors.Capitali domino accapitare, i. e. 
to pay a relief to the chief lord. Fleta, 7. 2. c. 50. a 

CED AS AD CURIAM, is a writ that hes where 
a man hath received falſe judgment in a hundred court, 
or court- baron. It is directed to the ſheriff; and iſſued 
out of the , but returnable into B. R. or C. B. 
And is in the nature of the writ de falſe judicio, which lies 
for him that had received falſe judgment in the county- 
court, In the Regifter of Writs, it is ſaid to be a writ that 
lies as well for juſtice delayed, as for falſe judgment; and 
that it is a ſpecies of the writ recordare, the ſheriff being 
to make record of the ſuit in the inferior court, and cer- 
tity it into the king's court. Reg. Orig. 9. 56. F. N. B. 
18. Dyer 169. : 

ACCEDAS AD VICECOMITEM, Where a ſheriff 
hath a writ called pore delivered to him, but ſuppreſſeth ir; 
this writ is directed to the coroner, commanding him to de- 
liver a writ to the ſheriffs. Reg. Orig. 83. 

ACCEPTANCE, (acceptatio) Is the taking and ac- 
cepting of any thing in good part, and as it were a tacit 
agreement to a preceding act, which might have been de- 
feated and avoided, were it not for ſuch acceptance had. 
To ſtate the law under this head, it will be proper to con- 
ſider the title, 


I. With regard to the acceptance of rent. 


nn fo Grange one eftate ſhall 


III. How far the acceptance of one thing ſhall be a 
good bar to the demand of another. po 


IV. Where the acceptance of money ſhall diſcharge a 
bend; and what other ſatisfation fhall be g 3 | 


I. With regard to the acceptance of rent, it is neceſſary 
to ſhew, 1. Where ſuch acceptance ſhall confirm a leaſe. 
1 Nel. Abr. 7. 

If a biſhop before the ſtatute 1 Elzz. leaſed part of his 
biſhoprick tor term of years, reſerving rent, and then 
died ; and after another was made biſhop, who accepted 
and received the rent when due, by this acceptance, the 
leaſe was made good, which otherwiſe the new biſhop 


might have avoided. It is the ſame if baron and feme 
ſeiſed of lands in right of the feme, join and make a leaſe 
y or 


8 


2 


er feoffment, reſerving rent; and the baron dies, after 
whoſe death the feme receives or accepts the rent; by this 
the leaſe or feoffment is confirmed, and ſhall bar her 
from bringing a cui in vita. Co. Lit. 211. Tenant 
in tail — a leaſe for years, rendring 20 8. rent, and 
afterwards releaſed 198. and died; the iſſue in tail ac- 
cepted the 12 d. rent: the better opinion was, that by 
the acceptance of the ſnilling for rent he had affirmed 
the — and could not Jiftrain for the 19 8. rent. 

304. Tenant for life, remainder in tail; a ſtranger 
levies a fine to him in remainder, who leaſed the lands to 
the conuſor, rendring rent, the tenant for life died, and 
the iſſue in tail accepted the rent: adjudged, that by 
the fine and acceptance of the rent, the leaſe was affirm- 
ed. Dyer 299. See Smith againſt Stapleton, Plotud. 418, 
434. Lord and tenant ; the rent is behind many years, 
the tenant made a feoffment in fee, and the lord accepted 
the rent of the feoffee which became due in his time ; 
adjudged, that by ſuch acceptance he-ſhall loſe all the 
arrearages, and cannot avow for the fame. 3 Rep. 65. 
Penant's. caſe. Leaſe for years, rendring rent, with a 
clauſe of re- entry; the leſſee paid the rent, which the 
leſſor accepted, and put into a bag, but afterwards find- 
ing braſs money amongſt it, he refuſed to carry it away, 
= entered for the condition broken; but adjudged 
unlawful ; becauſe after he had accepted the rent he is 
barred. 5 Rep. 113. Wade's caſe. 

Acceptance of the next rent due, at a day afterwards, 
will bar one to enter for a condition broken before by 
reaſon of non-payment of the rent; becauſe the leſſor 
thereby affirmeth the leaſe to have continuance. Co. Lit. 
211. And taking a diſtreſs affirmeth the continuance of 
the rent ; but if rent was due, at a day before, and there- 
by the condition was broken, one may receive that rent, 
and yet re- enter: and if he accept of part of the rent, he 
may enter for a condition broken, and retain the lands 
until he has the whole rent. 3 Rep. 64. 1 Iſt. 203. 

If an infant accepts of rent at his full age, it makes 
the leaſe good, and ſhall bind him. Plowd. 418. 

2, Where the acceptance of rent ſhall not make the 
leaſe good. 

If a parſon, &c. makes a leafe for years not warranted 
by the ſtat. 32 H. 8. but is void by his death; acceptance 

of rent by.a new parſon or ſucceſſor will not make it 
good. 1 Saund. 241. And if a tenant for life make 
a leaſe for years, there no acceptance will make the leaſe 
good, becauſe the leaſe is void by his death. Dyer 46, 
239. 
TT in tail made a leaſe for years, rendring rent to 
him and his heirs, and died ; his fon and heir accepted 
the rent, and was afterwards executed for treaſon, leaving 
iſſue a ſon; the king accepted the rent, but that did not 

make the leaſe good, the . being in his hands by the 
attainder, and not in the reverter. Dyer 115. Leaſe 
for years, with condition that the leſſee fhall not alien 
or aſſign, without the aſſent of the leſſor, and if he did, 
that then the leſſor ſhould re- enter: he aſſigned. part of 
the. land without aſſent, &c. and then the leſſor before 
notice of the aſſignment, accepts the rent, and afterwards 
entered for the condition broken, and adjudged lawful ; 


for the condition being collateral, he might aſſign the | 


land fo ſecretly, that it may be impoſlible for the leſſor 
to know it. 3 Rep. 65. FPenant's caſe. Cro. Eliz. 
433. S. C. Leaſe for twenty-one years, rendring rent, 
on condition, that if the leſſee did let any part of it 
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If a leſſor accepts of rent from an knowing of 
the hg it bars him from action of debt againſt 
the leſſee; for the privity of contract is A: bs, a 
but after ſuch acceptance, the leflor or his aſſigns. may 
maintain an action againſt the firſt leſſee upon his covenant 

payment of the rent. 1 Saund. 241. 3 Rep. 24. 
Acceptance of rent from the aſſignee has been adjudged a 
ſufficient notice of the aſſignment, ſo that the lefſor could 
not reſort to the firſt leſſee. 2 Buſſt. 151. 

Leſſee for years aſſigned his term, and died inteſtate, 
the leſſor brought debt againſt his adminiſtrator, who 
pleaded the aſſignment, and that the plaintiff had notice, 
and had accepted the rent of the aſſignee: adjudged, that 
by the death of the leſſee, the privity of contract was 
determined, and the action would not lie againſt the 
adminiſtrator, Cro. El. 715. and cited in Walker's caſe, 


3 Rep. 24. 


a How far the acceptance of one eftate ſball deſtray an- 
other. 
If a leſſee, for term of twenty years, accepts of a leaſe 
of the ſame land for ten years, by the leſſet's acceptance 
of the new leaſe, the term of twenty years is determined 
in law. 2 Roll. Abr. 469. 

Leaſe for years to R. . rendring rent; the next year 
a leaſe was made of the ſame lands to the lady P. for 
ninety-nine years ; the next year the fame lands were de- 
miſed to the ſaid R. B. for forty-one years, who accepted 
the leaſe, but that did not extinguiſh his firſt leaſe ; be- 
cauſe the leſſor by — the intermediate leaſe to the 
lady P. had only a reverſion, and could not afterwards 
give any intereſt to R. B. but if it had not been for this 
intermediate leaſe, then the acceptance of the ſecond leaſe 
for forty- one years had been a ſurrender of the firſt, 
Hutt. 104. 

If a man hath a leaſe for years, which is good in law, 


and afterwards accepts a new leaſe of the ſame lands, 


which is void in law, this is no ſurrender in law of the 
leaſe. Hutt. 101. Baker v. Willoughby. Wells v. 
Witchwoed, ibid. S. P. 

A man, in conſideration of a marriage to be had with 
M. R, made an eſtate to her for life of certain lands in 
full ſatisfaction of her dower; afterwards they married, 
and the huſband died, and the widow brought a writ 
of dower againſt the heir, who pleaded in bar the acce 
tance of the eſtate for life: adjudgd no good plea ; for 
ſuch acceptance did not bar her of her dower at the com- 
mon law, becauſe ſhe had no title of dawer when the 
acceptance was made; and beſides no callateral accep- 
tance can bar any right of inheritance or freehold. See 
4 Rep. Veruon's caſe. | 

A man made a leaſe of a manor for thirty years, ex- 
cepting the wood, Sc. and afterwards made a leaſe of 
the woods to the ſame leſſee for ſixty years, and a third 
leaſe to him of the manor for thirty years, without any 


exception ; reſolved, that by the acceptance of this future 
leaſe, the leaſe for ſixty years was ſurrendered; becauſe 


by ſuch acceptance the leſſee had affirmed, that the leſſor 
hag authority ta make a new leaſe. 5 Rep. 11. Ives's 
caſe. 

In a ſpecial verdict in treſpaſs, the caſe was, a leaſe 
was made to huſband and wite for their lives, and after- 
wards they accepted a new leaſe for themſelves and their 
ſon, habendym to all three of them, a dig datus inden- 
ture, for the term of their lives with a letter of attorney 


above three years, then the leaſe to be void, and that 
the leſſor might enter; he let it out for three E and 

ſo from three years to three years, during the term of 
twenty-one years, if he ſo long lived; the leſſor ac- 
cepted the rent of the aſſignee, and afterwards entered; 
this was a breach of the condition, and the acceptance of 

it afterwards did not diſpenſe with it, becauſe the ori- 
inal leaſe was void and determined. Cro. Car. 368. 


to make livery :. adjudged, that the acceptance of a ſe- 
cond leaſe, 1 die datus, K ſurrender of 
the firſt, and this by the expreſs agreement in writing of 
the leſſees themſelves; for otherwiſe the leſſor 9 no 
power to make a new leaſe. Moor 636. 


III. Haw far the ma Es of one thing ſhall be a goad 
bar to the demand of another. | 

a f tenant in tail make a leaſe for years, to commence after | Where the condition of a bond is to pay money, ac- 

» | his death, rendring rent, in ſuch cafe acceptance af rent |: ceptance of another thing is good. But if the condition 

— 4 by the iſſue will not make the leaſe good to bar him, be- is not far money, but a collateral thing, it is otherwiſe. 

cauſe the leaſe did not take effect in the life of his an- Dyer 56, 9 Rep. 79. And the acceptance of uncertain 

ceſtor.  Plowd. 418. things, as cuſtoms, &c, made over, may not be pleaded 

3. How far the acceptance of rent after aſſignment of | in ſatisfaction of a certain ſum due on hond. Cro. Car. 


the term deſtroys the privity of contract between the leſſor 192. If 3 woman hath title to an eſtate of inheritance, 
and the firſt leſſee. D | | | — 
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& dower; &c# ſhe ſHall not be barred by any collateral 
ſatisfaction or recompence: and no collateral acceptance 
can bar any right of inheritance or freehold, without 
© ſome releaſe, &c. 4 Rep. 1. When a man is entitled 
to a thing in groſs, he is not bound to accept it by parcels ; 
and if à ſeſſor diſtrains for rent, he is not obliged to ac- 
cept: part of it; nor in action of detinue, part of the 

goods, &c. 3 Salk. 2. | 
If a man be bound in 200 quarters of corn, with con- 
' dition to pay 20/. the obligor mays by agreement, give 
the obligee any other thing in ſatisfaction of the money; 
but if the condition had been to pay 100 quarters of corn, 
there the acceptance of money, or any other thing, had 


not been " becauſe the contract was not made for 


money, but for a collateral thing. Peyto's caſe, 9 Rep. 


7 ebr upon bond, conditioned for the obligor to make 
an aſſurance of fuch lands to ſuch uſes as in the conditi- 
on mentioned ; the defendant pleaded, that he had made 
a feoffinent of the ſame lands to other uſes than in the con- 
dition expreſſed, which the obligee had accepted; and 
upon demurrer it was adjudged an ill plea; for the obli- 


gor ought not to vary from the uſes ſet forth in the con- 


dition. 1 Brownl. 60. 
Acceptance of a Jeſs ſum may be in ſatisfaction of a 
eater ſum, if it be before the day on which the money 

23 due. 3 Buiſt. 301. Thus in debt on bond; 

the defendant pleaded payment of the money according 

to the condition, &c. upon which they were at iſſue, 
and the evidence was, that the defendant had paid the 
money before the day appointed by the condition, and 
that the plaintiff had accepted it: adjudged, this was a 

good diſcharge of the bond, if it had been ſpecially 
pleaded; but as the defendant had pleaded, it muſt be 
found againſt him, and ſo it was. Godb. 10. | 
Now, by the ſtat. 12 Hun. c. 16. payment after the 
day, ſpecified in the condition, may be pleaded —And 
tis much to be doubted, whether the caſe in Godb. is 
law, for if the money was paid before the day, it muſt 
have been paid at the day; and therefore paid according 
to the condition. | 


Tube wife, whilſt ſole, in conſideration the plaintiff had | 


expended 1 500 J. about her ſuits, promiſed to pay, &c. 
and in an action on the caſe againſt huſband and wife, 
| ns pleaded that the plaintiff did not expend 10 J. 
and t 


hat the heir made a leaſe for years to the plaintiff to 
the uſe of the wife; to commence after her death, in re- 


_ ce of her dower, and that they the plain- 
ti 


of his ex 


but executory. Dyer 356. Onely v. Earl Rivers. 


IV. Where the acceptance of money ſhall diſcharge a Bond; 
and what other Saaten 1 be good. 4 
Where a leſſer ſum is paid before it is due, and the 
payment is accepted, it ſhall be good in ſatisfaction of a 
8 ſum; but after the money is due, then a leſſer 
um, though accepted, ſhall not be a ſatisfaction for a 

greater ſum. Thus in debt ne bond, conditioned to 
pay 8 J. &c. defendant pleaded payment of 5 L before 
the day mentioned in the condition, which the obligee 
accepted in ſatisfaction of the bond; and upon demurrer 
this was adjudged a good plea. Moor 677. | 
But payment after the A of a leſs ſum is not good, 
as the bond is forfeited, at common law; and there is not 


any ſtatute to relieve. 


bt upon bond of 167. conditioned to pay 8 J. 10 s. |. 
on a certain day; the defendant pleaded, that before 


that day, he, at the requeſt of the plaintiff, paid to him gl. 
which he accepted in ſatisfaction of the debt, and upon 
demurrer the plaintiff. had judgment, becauſe the defen- 
dant had pleaded the payment of the 5 /. generally, with- 
out alledging, . was in ſatisfaction of the debt. It 
is true, he ſets that it was accepted in fatisfaction 
of the debt, but it ought likewiſe * paid in ſatisfac- 
tion. 5 Rep. 517. Debt upon bond, conditioned, that 


in conſideration the plaintiff had paid 12 1 to the defen- 


dant, he became bound to pay the plaintiff 12 J. if he 


ould retain the leaſe to his own ak in fatisfattion | 
ces, which he accepted; and upon demurrer | - 
to this plea it was held ill, becauſe the agreement to ac- | 
cept the leaſe, being at a time to come, was not executed, | ft 


— 


— 
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lived one mont after the date of that bond! arid if not 


aid at that time, them to pay to him 14 L. if he lived fix 
3 after the date of 2 Lond ; the defendant lead- 
ed, that after the ſix months, he paid the plaintiff 8 U. 
and then gave him another bond im the penalty of 20 ,. 
conditioned to pay him 10 J. on a certain day, in full 
ſatisfaction of he 8 and that the . did 
accordi accept the ſai z upon a demurrer to 
this . was held ill; for admitting that one bond 
might be given in ſatisfaction of another, yet it cannot 
be after the other is forfeited, as it was in this cafe ; be- 
cauſe after the forfeiture the penalty is. veſted-in the obli- 


| gee, and a leſs ſum cannot be a ſatisfaction for a greater. 


1 Lit. 464. | | | 
It has been adjudged, that the acc e of one bond 
cannot be pleaded in ſatisfaction of another bond. Co. 
Car. 85. Moore 872. 'Cro. Eliz. 716, 727. 2 Cre. 
579. Thus in debt on a bond of 100 J. conditioned for 
the payment of 32 L 10. on a certain day; the defendant 
pleaded, that at the day, &c. he and his fon of ot a new 
bond of 1001. conditioned for the payment of 527. 10 5. 
at another day then to come, which the plaintiff accepted 
in ſatisfaction of the old bond; and upon demurrer it was 
adjudged for the plaintiff, becauſe the acceptance of a 
new bond to pay money at another day, could not be a 
preſent ſatisfaction for the money due on the day when it 
was to be paid on the old bond. Hob. 68. But it is 
otherwiſe where the ſecond bond is not given by the ob- 
ligor, as in debt upon bond againſt the defendant as heir, 
&c, he pleaded, that his anceſtor, the obligor, died in- 
teſtate, and that V. R. adminiſtered, who gave the plain- 
tiff another bond in ſatisfaction of the former: there was 


| a verdict for the defendant: and it being moved in ar- 


reſt of judgment, this diſtinction was made, that if the 
obligor, who gave the firſt bond, had likewiſe given the 
ſecond, it would not have diſcharged the firſt; but in 
this caſe the ſecond bond was not given by him who 
gave the firſt, but by his adminiſtrator, which had 
mended the fecurity, becauſe he may be chargeable de 
bonis propriis ; and for that reaſon the ſecond bond was 
held to be a diſcharge of the firſt, 1 Mod. 225. 
ACCESSARY, acceſſorius vel acceſſorium, (particeps 
criminis) Is where a man is guilty of a felonious offence, 
not principally, but by participation, as by command, 
advice, or concealment, &c. a 
The law relating to this title may be reduced under 


the following diviſions: 


I. Of acceſſaries before the fat. 
II. Of acceſſaries after the fa. | 
III. Of acceſſaries to felomes, by common law and by 
atute, g 


IV. Of the proceedings againſt acceſſaries. 


I. An acceſſary before the fact is he, that being abſent 
at the time of the felony committed, doth yet procure, 
counſel, command, or abet another to commit a felony, 
and it is an offence greater than the acceffary after; 
and therefore in many caſes clergy is taken away from 
acceſſaries before, which yet is not taken away from ac- 
ceſſaries after, as in petit treaſon, murder, , and 
wilful burning; by 4 & 5 P. & M. c. 4. 1 Hale Hif- 
tory of the Pleas of the Crown 615.— f the commander or 
counſellor be preſent, he is a principal. H. H. P. C. 
616. Words which ſound in bare permiſſion, make not 
an acceſſary, as if A. fays he will kill 7 S. and B. ſays, 
you may do gour pleaſure for me, this makes not B. 
acceſſary. 1 H. H. P. C. 616. 21 Hen. 7. 
. 41. 6. If A. hire B. to mingle or lay poiſon for 
C. and B. doth it accordingly, and C. is poiſoned; B. 
though abſent, is principal, and A. is acceffary ; but if 
A. were preſent at the mingling or laying of the poiſon, 
though both were abſent at the taking of it, yet both 
are principal, for they are both Joe's; acting in the 


36, 37. 


5 But if A. buys the materials of the poiſon, 
knowing and conſenting to the deſign, and deliver tbem 
to B. to mingle and apply it, or lay it in the abſence of 
A. here it ſeems A. is only acceſſary before. H. H. P. C. 


FER See 3 Inſt. p. 50. State Tr. vol. 1, p. 329, 
+ There 


” 
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There cannot be an acceſſary before the fact in man- 
laughter, becauſe it is committed of a ſudden, and un- 
premeditated. H. P. C. He who counſels or com- 
mands any evil, ſhall be adjudged acceſſary to all that 


follows upon it, but not to any thing elſe. If a perſon 
comm h another to beat ſuch a 


e. and he beats 
him ſo that he dies of his wounds, the perſon command- 
ing will be acceſſary to the murder: But if the command 
had been to beat another perſon, or to burn ſuch a houſe, 
and he burns another, he that commandeth will not be acce/- 
| ſary. 3 Tuft. 51. If I command a perſon to do an unlawful 
act, as to rob A. B. at one place, and he doth it at another; 
or to rob him on ſuch a day, and he doth it not himſelf, 
but procures another to do it; or to kill by poiſon, and 
he doth it by violence; in all theſe caſes I ſhall be ac- 
ceſſary : but where the command is to kill A. B. and 
he killeth 4. D. this difference in ſubſtance will not 
make the commander acceſſary. Plowd. 475. If a man 


counſels a woman to murder the child in her womb, 


and the woman murder her child aftet it is born, he is 
acceſſary to the murder. Dyer 185. 


IL An acceſſary after the fa. | 


An acceſſary after the fact is he that receives, aſſiſts or 
comforts any man-that hath committed murder or felony, 
which hath come to his knowledge; but this doth not 
extend to a woman who receives or aſſiſts her huſband, 
though a huſband receiving his wife will be acceſſary - 
and a ſervant may be acceſſary in relieving his.maſter, or 
aſſiſting him in his eſcape, Ic. 3 Inf. 18. 

If the wife alone, the huſband being ignorant of it, do 
knowingly receive a felon, the wife is acceſſary and not 
the huſband. 1 H. H. P. C. 621. 

But if felons come to the houſe of D. and M. his wife, 
and M know them to be felons, though D. doth not, 
and both D. and M. receive and entertain them, but M. 
conſents not to the felony: adjudged, that this makes not, 
M. acceſſary. 3 Inft. 108. cap. 47. cites Mich. 37 E. 3. 
Dey's caſe. 9 1 2 | | 
But if the huſband and wife both receive a felon know- 
ingly, it ſhall be judged only the act of the huſband, and 
the wife ſhall be acquitted. 1 H. H. P. C. 621. 

If a felon comes to the houſe of another, and he permits 
him to eſcape without arreſt, knowing him to have com. 
mitted felony, this doth not make a man accęſſary; but 
if he take money of the felon to ſuffer ſuch eſcape, it 
makes him an acceſſary : and fo it is if he ſhut the fore 
door of his houſe, whereby the purſuers are deceived, for 
here is not a bare omiſſion, but an act done. 1 Habs 
Hift. P. C. 619. | 

By ſtatute, 3 @ 4 . & M. c. 19. Receivers of 
ſtolen goods, knowing them to be ſtolen, are to be deemed 
acceſſaries after the fact, and ſuffer as ſuch.” But becauſe 
theſe receivers often concealed the principal felons, and 
thereby eſcaped being puniſhed as acceſſaries; therefore 
by 1 ** c. 9. it is enacted, that . whoſoever ſhall buy 
or receive ſtolen goods, knowing them to be ſtolen, may 
be proſecuted for a miſdemeanor, and puniſhed by fine 
and impriſonment, tho the principal felon be not con- 
victed” ; and this ſhall exempt them from being puniſhed 
as acceſſaries, if the principal ſhall afterwards be con- 
victed. But by 5 An. c. 31. it is enacted, that © if any 
perſon ſhall receive or buy knowingly. any ſtolen goods, 
or knowingly harbour or conceal any felon, he ſhall be 
taken as acceſſary to the felon, and ſhall ſuffer as a felon.” 
This ſtatute does not take away the benefit of cergy's 
but by ſtat. 4 Geo. 1. ſuch perſon may be tranſported for 
fourteen years. And by this laſt-mentioned ſtatute it is 
alſo enacted, that © whoſoever ſhall take a reward under 
the pretence of helping any one to ſtolen goods, ſhall 
ſuffer as a felon, as ib he himſelf had ſtolen them, unleſs 
he cauſe ſuch felon to be apprehended and brought to 
trial, and give evidence againſt him.” Upon this clauſe 
the famous Jonathan Wild was convicted and executed. 
10 Geo. 1. Vide 10 Geo. 3. a new act againſt receiving. 

Likewiſe if any perſon, knowing another to have com- 
mitted piracy, ſhall on the land or ſea receive, entertain, 
or conceal him, or receive or take into. their cuſtody any 
ſhip, veſſel, or goods, which have been piratically taken, 


| 
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ſhall e acceſſary to the piracy. 11 6& 12 ,. 3: 
cap. 7. J. 9. j 33 
Abet es after the fact can only be in felonies, and 
in thoſe felonies, where by the law, judgment of death 
arly ought to enſue ; and therefore there is no ac- 
ceſſary in petit larceny, homicide per infortunium, or 
homicide ſe defendendo. 1 H. H. P. C. 618; 5 


III. Of acceſſaries t6 felonies by common law and by fta. 


As to felonies at common law it is ſaid that acceſſaries 
both before and after are included; and as to felonies b 
act of parliament z regularly if an act of parliament 1 
an offence to be felony, though it mention nothing of ac- 
ceſſaries before or after, yet virtually and conſequentially 
thoſe, who counſel or command the offence, are acceſ- 
ſaries before, and thoſe that knowingly receive the of- 
fender, are acceſſaries aſter; as in the caſe of rape 
made felony by the ſtatute of Weſtminſter 2. c. 34. 
1 H. H. P. C. 613. 2 Inſt. 434. Staundf. P. C. lib. 1. 
c. 47. But if the act of parliament, that makes the felony, 
in expreſs terms comprehend acceſſaries before, and 
makes no mention of acceſſaries after, namely, receivers 
or comforters, there it ſeems there can be no acceſſaries 
after; for the expreſſion of procurers, counſellors, abet- 
ters (all which import acceſſaries before) makes it 
evident, that the law-makers did not intend to include 
acceſſaries after, which is an offence of a lower degree than 
acceſſaries before; as the ſtatute of 8 Hen. 6. c. 12. for 
ſtealing of records, the ſtatute of 33 Hen. 8. c. 8. for 
witchcraft, Sc. 1 H. H. P. C. 614. | | 

In the higheſt capital offence, namely, high treaſon, 
there are no acceſſaries, neither before nor after; for all 
conſenters, aiders, abetters, and knowing receivers and 
2 of traitors are all principals. 1 H. H. P. C. 

13. | 
n caſes that are criminal but not capital, as in treſpaſs, 


maybem, or præmunire, there are no acceſſaries, for all 
the acceſſaries before are in the ſame d as prin- 
cipals; and acceſſaries after by receiving the offenders 


cannot be in law under any penalties as acceſſar ies, un- 
leſs the acts of parliament that induce thoſe penalties, do 
ex * extend to receivers or comforters, as ſome do. 
1 H. H. P. C. 613. And though generally an act of 
parliament, creating. a felony, renders (conſequentially) 
acceſſaries befote and after within the ſame penalty, yet 
the ſpecial penning of the act of parliament in ſuch caſes 
ſometimes varies the caſe. Thus the ſtatute of 3 Hen. 7. 
c. 2. for taking away maidens, &c. makes the offender, 
and the procuring and abetting, yea and wittingly re- 
ceivin 4 to be all equally principal felonies, and 
excluded of clergy. 1 H. H. P. C. 614. 

In what caſes acceſſaries are excluded from clergy, ſee 
the quarts edition of The Statutes at Large, title Acceſſaries, 
under the head of Felonies without Clergy. 


IV. Of the proceedings againſt acceſſaries. 

By the —— 2 C3 El. C. c. 24. os acceſſary is in- 
dictable in that county where he was acceſſary, and ſhall 
be tried there, as if the felony had been committed in 
the ſame county; and the juſtices, before whom the 
acceſſary is, ſhall write to the juſtices, &c before whom 
the principal is attainted, for the record of the attainder. 
i Hak's Hiſt, P. C. 623. This writing is to be by writ 
in the king's name, under the teſte of the juſtice fo ſend- 
ing it. Dyer 253. b. The acceſſary may be indicted in 
the ſame indictment with the principal, and that is the 
beſt and moſt uſual way; but be may be indicted in an- 
other inditment, but then ſuch indictment muſt con- 
tain the certainty and kind of the principal felony. 
1H. H. P. C. 623. Formerly it was held, that the ac- 
ceſſary might be tried and puniſhed as if the principal 
had been attainted; and this although the principal 
was admitted to his clergy, pardoned, or otherwiſe deli- 
vered before attainder. By ſtat. 29 Geo. 2. c. 30. the 
buyer or receiver of ſtolen lead, iron, copper, braſs, bell- 
metal, or ſolder, may be convicted, although the principal 
hath not been convicted, and ſhall be tranſported for 
fourteen years, If the principal be erroneouſly attainted, 


yet the acceſſary ſhall be put to anſwer, and ſhall — 
N a R t 
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rake advantage of the error in that attaindet; but the 
principal reverſing the attainder, reverſeth the attainder 


of the acceſſary. 1 H. H. P. C. 625. 


Where the principal is not attainted, but diſcharged 
by being darts dhe hand only, the acceffary after the 
fact ought to be diſcharged without burning in the hand, 
on being put to . Cro. Car. 566. pl. 3. Hill. 
16 Car. B. R. Stevens's caſe. 8 . 
| The accefary ſhall not be conſtrained to anfwer to his 
indictment, till the principal be tried; but if he will 
waive that benefit, and put himſelf upon his trial before 
the principal be tried, he may; and his acquittal or con- 
viction upon ſuch trial is good. But it ſeems neceſfary in 
ſuch caſe to reſpite judgment till the principal be con- 
victed and attainted; for if the principal be after ac- 
quitted, that conviction of the acceſſary 1s annulled, and 

no judgment ought to be given againſt him; but if he 
be acquitted of the acceſſary, that acquittal is good, and 
he ſhall be diſcharged. 1 H. H. P. C. 623, 624. 

It ſeems to be ſettled at — fs oo if the 3 
and acceſſary appear together, an principal plea 
the general 13 as, ſhall he put to plead alſo; 
and that if he likewiſe plead the general iſſue, both may 
be tried by one inqueſt ; but that the principal muſt be 
firſt convicted; and that the jury ſhall be charged, that 
if they find the principal Not guilty, they ſhall find the ac- 
ceſſary Not guilty. But it feems agreed, that if the prin- 
cipal plead a plea in bar, or abatement, or a former ac- 

vittal, the acceſſary ſhall not be forced to anſwer, Ul 
tor plea be determined ; for if it be found for the prin- 
cipal the acceſſary is diſcharged ; if againſt the =. 
yet he ſhall after plead over to the felony, and may be 
acquitted. 1 H. H. P. C. 624. 2 Hawk. 323. Where 
there are two principals, the attainder of one of them 


gives ſufficient foundation to arraign the accęſſary. ent. 


Cent. 76. Vide Hawk. P. C. tit. Acceſſary. See MUR- 
DER PRINCIPAL, Sc. 

AC COLA, An huſbandman who came from ſome other 
parts or country to till the lands, eo quod advemens terram 
colat.— And is thus diſtinguiſhed from Incola, viz. Ac- 
cola non propriam, propriam colit Incola terram. Du 
Freſne. 

ACCOLADE, (from the French accoller, collum am- 
ph) A ceremony uſed in knighthood by the king's put- 
ting his hand about the knight's neck. 

ACCOMPT, (computus) Is a writ or action which lies 
againſt a bailiff or receiver to a lord or others, who by 
reaſon of their offices and buſineſſes are to render accompt, 
but refuſe to do it. F. N. B. 116. EEE | 

This action is now ſeldom uſed, but it lies in the 
following caſes : 

If a perſon receives money due to me upon an obli 
tion, Sc. I may either have an action of accompt againſt 
him as my receiver; or action of debt, or on the caſe, as 
owing me ſo much money as he hath received. 1 Lill 
33- If I pay money in my own wrong to another, I 
may bring an action againſt him for ſo much money re- 
| ceived to my uſe ; but then he may diſcharge himſelf by 
alledging it was for ſome debt, or to be paid over by my 
order to ſome other perſon, which he hath done, Sc. 
1 Lill. 30. But if a man have a ſervant, whom he or- 
ders to receive money, the maſter ſhall have accompt 
againſt him, if he were his receiver. 1 Inf. 172. If 
money be received by a man's wife to his uſe, action of 
accompt lies againſt the huſband, and he may be charged 
in the declaration as his own receipt. Co. Lit. 295. 

Account does not lie againſt an infant ; but it lies againſt 
a man or woman, that is guardian, bailff, or receiver, 
being of age and diſcovert : and though an apprentice is 
not chargeable in this action, for what he uſually receives 
in his maſter's trade; yet upon collateral receipts he ſhall 
be charged as well as another. 1 If. 172. Roll, Abr. 
117. 3 Leon. 92. As to other actions of accompt, they 
will not lie of a thing certain; if a man delivers 101. to 
merchandize with, he ſhall not have account of the 10 1 
but of the profits, which are uncertain : and this is one 
reaſon why this ation will not lie for the arrears of rent. 
1 Danv. Abr. 215. Action of account may be brought 
againſt a factor that ſells goods and merchandizes upon 
credit, without a particular commiſſion ſo to do, though 
the goods are bona peritura. 2 Mod. 100. If there are 


and diſcharged in the acc 
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two demands in a declaration, to which the defendant 
leads an accomp# ſtated, the plaintiff can never after re- 
ort to the original contract, which is thereby merged 


: If A. ſells his horſe to B. 
for x61. and there being divers other dealings between 
them, they come to an accomp? upon the whole, and 
B. is found in arrear 51. 4 muft bring his infimul 
computaſſet for it; but if there be only one debt be- 
twirt the parties, — an accompt for that 
would not determine the contract. 1 Mod. Rep. 
206. 2 Mod. 44. It has been held, that mutual 
demands on an accompt are not extinguiſhed by ſet- 
tling it, and promiſe to pay the balance; wherefore 


aſſunpfit lies for the original debt. Fitzgib. 44. A 


man having received of another 1007. to be employed in 
merchandize abroad, covenants at his return to accompt 
to him; this doth not alter the caſe, but notwithſtandi 
the covenant, action of accompt may be brought. 2 Bull 
256. And if I deliver to another perſon goods or 
money beyond fea, to be delivered to me again in Eng- 
land at a certain place, and he dehvers it not, I may be 
relieved by this ation 3 : — W 

It may be brought againſt t wing ns: 

If a a 2 — — his baikff of a manor, &c. he 
ſhall have a writ of accompt againſt him as a bathff 
where a makes one receiver, to receive his rents 
or debts, Sc. he fhall have accompt againſt him as re- 
ceiver, and if a man makes one his bazkff and alſo his re- 
ceiver, then he ſhall have accompt againft him in both 
ways. Alſo a perſon may have a writ of accompt againſt 
a man as bailiff or receiver, where he was not his bailiff or 
receiver ; as if a man receive money for my uſe, I ſhall 
have an accompt againſt him as receiver; or if a perſon 
deliver money unto another to deliver over unto me, I 
ſhall likewiſe have accompt againft him as my receiver: 
ſo if a man enter into my lands to my uſe, and receives 
the profits thereof, I ſhall have accompt againſt him as 
bailiff. 9 H. 6. 36H. 6. 10 R. 2. Fitz. Accompt. 6. 

A judgment in accompt, as receiver, is no bar to action 
of accompt as bailiff ; but *tis ſaid a bailiff cannot be 
cha as receiver, nor a receiver as bailiff; becauſe 
then he might be twice charged. 2 Lev. ons 1 Dauv. 
Ar. 220, 221. The heir may have writ of accompt be- 
fore or after his full age, againft a guardian in ſocage; 
and if he ſue the guardian for profits of his lands taken 
before he is fourteen years old, he muſt charge him as 
guardian; but if it be for taking the profits after that 
age, there he muſt ſue him as bailif Lit. 124. F.N.B. 
118, Where an heir ſues a ſtranger that doth intermed- 
dle with his land, he ſhall charge him in accompt as 

uardian. F. N. B. 18. A man deviſes land to be 
old by his executors, and the money thence ariſing to be 
diſtributed amongſt his daughters; action of accompt lies 
in this caſe, for the daughters againſt the executors. 
Jenk. Cent. 215. 2 Roll. Ar. 285. an action of ac- 
_ lies againſt a bailiff, not only for what profits he 
hath made and raifed, but alſo for what he might have 
made and raifed by his care and induſtry, his reaſonable 
charges and expences deducted. Co. Lit. 172. One 
merchant may have accompt againſt another, where they 
Decupy their trade together; and if one charges me as 
bailiff of his goods ad mercandinandum, I muſt anſwer for 
the increaſe, and be puniſhed for my negligence ; but if 
he charges me as receiver ad computandum, I muſt be an- 
ſwerable only for the bare money or thing delivered. 
F. N. B. 117. Co. Lit. 272. 2 Leon. Ca. 245. 

If a bailiff or receiver make a deputy, action of accompt 
will not lie againſt the deputy, but againſt him. 1 Leon. 
32. But ſeveral ſtatutes have extended the benefit of 
this writ or action. 

The ſtatute of 13 E. 3. c. 23. gives an action of ac- 
count to the executors of a merchant; the ſtatute 25. EA. 3. 
c. 5. to executors of executors; the ſtatute 31 Ed. 3. 
c. 11. to adminiſtrators : and by the ſtatute 3 & 4 Ann. 
c. 16. actions of account may be brought againſt the exe- 
cutors and adminiſtrators — every guardian, bailiff and 
receiver, and by one jointenant, tenant in common, his 
executors and adminiſtrators againſt the other as bailiff, 
for receiving more than his ſhare, and againſt their exe- 
cutors and adminiſtrators. ve x S f 
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vm be proper 18 eh forerhing-coacernitgrthaijles 
— .. in account; and though the order may 


den ſowewhar irregular is will be neceſſary firſt to er- 
ain the nature of the judgment, which being rightly 
underſtood, the diſtinctions as to the method of pleading 
be ad judgn ES which the de 

N ent 18 computet, on Whic Ede 
ä ly te y capias ade m but there are 


two r in this writ, for if the defendant cannot 
avoid the. mit by plea, judgment is firſt given, That he do 
accompt , and having dane this before the auditors, there 
is anothe E entered, that the plaintiff ſhall: re- 
cover of endant ſa much as is found in arrears. 
11 Rep. 40. The firſt judgment is but an award of the 
caurt, like ta a writ to enquire of damages; and theſe 
twa judgments. depend one upon anather; for if judg- 
ment be to accompt, and the party die before he hath «c- 
counted, the executor cannot proceed in the action, but 
it muſt be begun again; and no writ of error will lie 
upon the firſt till after the ſecond judgment. bid. Thus 
it appears, that after the firſt. judgment to account, au- 
ditars are aſſigned; and 

, my 7 ta the plea, the following diſtinitions are to 

noticed 

What may be pleaded in bar to the action, ſhall not be 
allowed to be pleaded before the auditors. Cro. Car. 82, 
161. Some pleas are in bar of the accompt, and others in 
diſcharge before auditors; and ſome pleas will be allowed 
before auditors, that will not be in bar to the accompt. 
Dyer 21. 14. Rep. 8. In accempt the plaintiff declared 
of the receipt of money by the hands of a ſtranger ; the 
defendant pleaded a gift of the money afterwards by the 
plaintiff; this was a good plea as well in bar of the ac- 
tion, as before auditors. Winch 9. 

The gleas in this action are, quod nunquam fuit receptor, 
quod plene computavit, &c. It is no plea by an accamptant 
that he was robbed; but alledging it was without his 
default and negligence, will be a good plea. Co. Lit. 
89. That the defendant never was bhailiſf, is the general 
bar; and it is a good plea in bar, by claiming a property 
in the things to be accauntad for. 21 Ed. 3. 29 E. 3. 47. 
A defendant, as receiver, cannot wage his law, where he 
receives the money by another's hands: *tis otherwiſe 
where he received it of the plaintiff himſelf. 1 Cro. 919. 
Suppoling there was not any evidence of the delivery, 

t may be proper to add, that the proceſs in accompt is 
ſummons, ＋ and diſtreſs, and upon a xibil returned, 
the plaintiff may proceed to outlawry. The ſtatute of 
Limitations, 21 Jac. 1. doth not bar a man who is a 


merchant from bringing action of accompt for merchandize | 
at any time; but all other actions of accompt are within | 
the ſtatute. In Chancery upon an accompt of fifteen or] 
able in bar, and executory not. 1 Mod. 69. Alfo in 
pleading it, it is the ſafeſt by way of /atisfaZien, and not 
of accord alone. For if it be pleaded by way of accord, 


twenty years ſtanding, the defendant may be allowed to 
prove, on his own oath, what he cannot otherwiſe make 
proof of; but here the. particulars muſt be named, as to 
whom the money was pad, for what, and when, &c. 
1 Chan. Rep. 146. And a defendant ſhall be diſcharged 
upon his oath of ſums under 40s. though it is held a 
Cl ſhall not fo charge another, or be allowed any 
thing in equity on his oath. 2 Chan. Caſe. 249. 1 Vern. 


283. See Oath. Vide Comyn's Digeſt, tit. Accompt. 


ACCOMPTANT GENERAL, A new officer in the 
court of Chancery, appointed by act of parliament, to receive 
all money lodged in court, in the placeof the maſters, &c. 
He is to convey the money to the Bank, and take the 
ſame out by order; and ſhall only keep the account with 
the bank, for the Bank is to be anſwerable for all money 
received. by them, and not the Accomptant General, &c. 
Stat. 12 Geo. 1. c. 32. No fees ſhall be taken by this 
officer or his clerks, on pain of being puniſhed for extor- 
tion; but they are to be paid ſalaries. The Accomptant | 
General 650 J. per annum, out of intereſt made of part of 
the ſuitors money. 12 Geo. 2. cap. 24. Vide 4 Geo. 3. 
c. 32. 120 J. per aun. to his third clerk, 

Counterfeiting the hand of the Accomptant General is 
felony without clergy. 12 Geo. 1. c. 32. ſec. 9. 

ACCORD, (French) Is an agreement between two or 
more petſons, where any one is injured by a treſpaſs, or 
offence done, or on a contract, to ſatisfy him with ſome 


recompence; which if executed and performed, ſhall be 


. 
2 good bar in law, if the ather party after the accord per- 
formed bring 2 the key de go 
— » 6 this: bends, 24-18 39 by 
hewn, | 


I. In what caſes accord may, be pleas 
I. In what manner it may be pleaded. 


there money may be paid by accord in ſatisfaction ; but 
if one is bound in an obligation to deliver goods, or 
to do any collateral thing, the obligee cannot by accord 

ive money in ſatisfaction thereof: though when one is 

bund ta pay money, he may give goods or any other 
valuable thing in ſatisfaction. 9 Rep. 78. 1 [nft. 212. 
Where damages are uncertain, 2 leſſer thing may be done 
in ſatisfa@ion, and in ſuch caſe an accord and ſatisfaction 
is a good plea; but in action of debt on a bond, there a 
leſſer ſum cannot be paid in ſatisfaction of a greater. 4 
Med. 88. Accord with ſatisfaction is a good plea in per- 
ſonal actions, where damages only are to be recovered ; 
and in all actions which ſuppoſe a wrong vi & armis,. 
where a capias and exigent lie at the common law, in treſ- 
paſs and cjectment, detinue, &c. accord is à good plea : 
So in an appeal of maihem. But in real actions it is not 


** # 


a good plea. 4 Rep. 1, 9, 70. 9 Rep. 77. Of late it 


hath been held that upon mutual promiſes an action lies, 
and conſequently there being equ on both ſides, 


an accord may be pleaded without execution, as well as 


an arbitrament. Raym. 450. 2 Jones 158. ACS 
tance of the thing agreed on in theſe accords: ig the only 
material thing to make them binding: Hob. 178. 
Mad. 86. 5 . | 


II. 41 to the manner in which it my be pleaded, = 
It is to be obſerved, that accord executed only is plead- 


* 


a preciſe execution thereof in eve t muſt be pleaded: 
by by way of ſatisfaction, 9 need only 
alledge, that he paid the plaintiff ſuch a ſum, &. in 
full ſatisfaction of the accord, which the paintiff re- 
ceived. 9 Rep. 80. The defendant muſt plead, that 
the plaintiff accepted the thing agreed upon in full - fariſ- 
faction, &c. And if it be on a bond, it muſt be in fa- 
tisfaction of the money mentioned in the condition, and 
not of the bond; which cannot be diſcharged but: by 
writing under hand and ſeal. Cro. Fac. 254, 650. 

For further information reſpecting the doctrine of ac- 
cord, ſee title ACCEPTANCE, which includes a great 
deal of the law relative to this hard. 

ACCOUNT. See ACCOMPT. | 

ACCROCHE, (from the Fr. accracher) To hook or 
grapple unto. It ſignifies as much as to encroach, and is 
mentioned in the ſtatute 25 Ed. 3. c. 8. to that purpoſe, 
The French uſe it for delay; as, accrocher un proceſs, to 
ſtay the proceedings in a ſuit. 

ACCUSATION, (accuſatio) To charge any perſon 
with a crime. By Magna Charta, no man ſhall be impri- 
ſoned or condemned on any accuſation, without trial by his 
peers, or the law. 9 H. 3. None ſhall be vexed upon 
any accuſation, but according to the law of the land : and 
no man may be moleſted by petition to the king, &c. 
E unleſs 


A C 
- Ynleſs it be by indictment, or preſentment of lawful men, 


or by proceſs at common law. 25 Ed. 3. 28 Ed. 3. 
"i x 4 Noge ſhall be compelled to anſwer an accuſation to 


the king, without preſentment, or ſome matter of record. 
Stat. 42 Ed. 3. Promoters of ſuggeſtions are to find 
ſurety to purſue them, and not making them „ ſhall 
ſatisfy damages to the party accuſed, and pay a fine to 
the King. 38 Ed. 3. c. 9. In treaſon there muſt be 
two lawful accuſers. Stats & 6 Ed. 6. A perſon 1s 
not obliged to anſwer on oath to a matter by which he 
may.- accuſe himſelf of any crime,” &c. 2 Med. Rep. 


8. 5 ; . 
"TACEPHALI, The levellers in the reign of king Hen. 1. 


who acknowledged no head or ſuperior. Lepes H. 1. 


They were reckoned ſo poor that they had not a tenement 
by which they might acknowledge a ſuperior lord. Du 
Cange. | 2 ; 
' AC ETIAM BILL, Words or a clauſe of a writ, 
where the action requires good bail. The ſtat. 13 Car. 2. 
c. 2, which enjoins the cauſe of action to be particularly 
refſed in the writ or proceſs which holds a r 
bail, hath ordained the inſerting of this clauſe in writs ; 
but it ought not to be made out againſt a peer of the 
realm, or upon a penal ſtatute, or againſt an executor or 
adminiſtrator, or for any debt under 101. Nor in any 
action of account, action of covenant, &c. unleſs the 
damages are 107. or more: nor in. action of treſpaſs, 
or for battery, wounding or impriſonment ; oe there 
be an order of court for it, or a warrant under the hand 
of one of the judges of the court out of which the writ 
iſſues: 1 Lill. Abr. 13. See an hiſtorical account of 
ac etiams in North's Lite of Lord Keeper Guildford, fol. 
„loo. 

"ACHAT, (Fr. achet) Signifies a contract or my am 
Purveyors by ſtat. 36 Ed. 3. were called achators, from 
their frequent making of bargains. 
ACHERSET, A meaſure of corn, conjectured to be 
the ſame with our quarter or eight buſhels. The monks 
of Peterborough had an allowance weekly of twelve acher- 
ſetos de frumento, and eight acherſetos de braſio, and ſix 
de Grad. and eleven acherſetos de fabis, &c. 

- ACHOLITE, (acbolitus) An inferior church ſervant, 
who, next under the ſubdeacon, followed or waited on 
the prieſts and deacons, .and performed the meaner offices 
of lighting the candles, carrying the bread and wine, and 
paying other ſervile attendance. 

ACKNOWLEDGMENT MONEY, Is a ſum paid 
in ſome parts of England by tenants on the death of their 
landlords, as an —— — of their newgords ; in 
like manner as money is uſually paid on the attornment 
of tenants.—Solvet XIId. ad recognitionem cujuſiibet novi 
domini de Hope, &c. Ex libro Cart. Prior. Leominſtriæ. 
IIt is in Latin called, Laudativum vel Laudemium, a lau- 
dando Domino. 

ACQUIETANTIA DE SHIRIS & HUNDRE- 
DIS, To be free from ſuits and ſervices in ſhires and 
hundreds. | 

"ACQUIETANDIS PLEGIIS, A writ of juſticies ly- 
ing for the ſurety againſt a creditor, who refuſes to acquit 
him after the debt 1s ſatisfied. Reg. of Writs 158. 

ACQUIETARE, Is a law word, ſignifying quietum 
reddere. Dr. Wilk. Glaſ. And it alſo ſometimes ſignifi- 
eth to pay. Mon. Angl. tom 1. fol. 199. 

ACQUITTAL, (trom the French word acquitter, and 
the Latin compound acguietare) To free or diſcharge. 
It ſignifies in one ſenſe to be free from entries and mo- 
leſtations of a ſuperior lord for ſervices iſſuing out of 
lands; and in another ſignification (the moſt general) it 
is taken for a deliverance and ſetting free of a perſon from 
the ſuſpicion of guilt ; as he that on trial is diſchar 


of a felony, it is ſaid to be acguietatus de felonia ; and if 


he be drawn in queſtion again tor the ſame crime, he may 
plead auter foits acquit z as his life ſhall not be twice put 
in danger for the ſame offence. 2 Inſt. 385. When two 
are indicted, the one as principal, and the other as ac- 
ceſſary, the principal being diſcharged, the acceſſary of 
conſequence will be acquitted by law. Acquittal in fad. 
is when a perſon is found Not guilty of xv offence by 
a jury, on verdict, &c. But in murder, if a man is ac- 
guitted, appeal may be brought againſt him. 3 Vnſt. 273. 


rſon to 


a writing under his hand witneſſing that 


If one be acquitted on an indictment of murder, ſup- 

ſed to be done at ſuch atime ; and after indicted again 
1n the ſarhe county; for the murder committed at another 
time; here, notwithſtanding that variance, the party may 

lead auter foits acquit, by averring it to be the ſame 
elony : ſo where a perſon is indicted a ſecond time, for 
robbery upon the ſame perſon, but at another will, &c. 
2 Hawk. 3750. Where a man is diſcharged on ſpecial 
matter found by the grand jury, yet he may be indifted 
de novo ſeven years afterw and cannot plead” this 
acquittal ; as he may upon the ſpecial matter found by the 
petit jury, and judgment given thereon. Mid. 246. If 

a perſon is lawfully acguitted on a ee ee 
he may bring his action, &c. for e . frer he hath 
obtained a copy of the indiftment and the judge's cer- 
tificate z but it is uſual for the judges of goal delivery to 
deny a copy of an acquittal to him who intends to bring 
an action thereon, 4 an there was probable cauſe for a 
criminal proſecution: Carth. Rep. 421. 

- ACQUITTANCE, (acguietantia) Signifieth a diſ- 
charge in writing, of a ſum of money, or debt due; as, 
where a man is bound to pay rent, reſerved upon a leaſe, 
&c. and the party towhom due, on _— thereof gives 

e is paid: this 
will be ſuch a diſcharge in law, that he cannot demand 
and recover the ſum or duty again, if the acguittance be 
produced. Terms de Lyy 15. Dyer 6, 25, 51. An 
acguittance is a diſcharge and bar in the law to actions, 
&c. And if one acknowledges himſelf to be ſatisfied by 
deed, it may be a good plea in bar, without any thing 
received; but an acquittance, without ſeal, is only evi- 
dence of ſatisfaction, and not pleadable. 

Tis obſerved, that a general receipt or acquittance in 
full of all demands, will diſcharge all debts, except ſuch 
as are on ſpecialty, viz. bonds, bills, and other inſtru- 
ments ſealed and e coo j = 1 00 on can 
only be deſtroyed by ſome other ſpecialty of equal force, 
ſuch as a — — &c. There being this dif- 
ference between that and the general acquittance. See 
2 Cro. 650. | | 

But in ſome caſes a court of equity will order accounts 
to be opened, even after an acquittance in full of all 
demands. 85 

And now, in the ſuperior courts of law, the producing 
an acquittance will not bar the action, if the plaintiff can 
by any means ſhew a miſtake, and that he has not been 
paid, or paid fo much as the acquittance is for. 

In ſome caſes payment may be refuſed, unleſs an ac- 
quittance 1s given. Thus the obligor is not bound to 
pay money upon a ſingle bond, except an acquittance be 
given him by the obligee ; nor is he obliged to pay the 
money before he hath the acguittance. But in — of an 
obligation with a condition, it is otherwiſe; for there 
one may aver payment. And by 3 & 4 Ann. c. 16. If 
an action of debt is brought upon a ſingle bill, and the de- 
fendant hath paid the money, ſuch payment may be 
pleaded in bar of the action. 

A ſervant may give an acquittance for the uſe of his 
maſter, where ſuch ſervant uſually receives his maſter's 
rents, &c. and the maſter ſhall be bound by it. 1 Inf. 
112. The manner of tender and payment of money ſhall 
be generally directed by him who pays it, and not by 
him who receives it; and the acguittance ought to be 
given accordingly. ; 

ACRE, (from the German word acker, i. e. ager) A 
quantity of land, containing in length 40 perches, and in 
breadth four perches ; or in proportion to it, be the 
length or breadth more or leſs. by the cuſtoms of various 
countries, the perch differs in quantity, and conſequent] 
the acres of land. It is commonly but 16 feet and a half, 
but in Staffordſhire it is 24 feet. According to the ſtatute 
34 Hen. 8. concerning the ſowing of flax, it is declared 
that 160 perches make an acre, which is 40 multiplied 
by four; and the ordinance of meaſuring land, 35 Ed. 1. 
agrees with this account. The word acre formerly meant 
any open ground or field; as caſtle-acre, weſt-acre, &c. 
and not a determined quantity of land. Alſo acre or 
acre-fight, is an old fort of ded fought by ſingle comba- 
tants, Enghſh and Scotch between the frontiers of their 
kingdoms, with ſword and lance ; and this duelling was 

: called 


fregit, &c. are to be laid in the ſame county where the 


4 © 1 


called tamp-Fight, and che combatants champions, from | 


the geld chat was the place of trial. * 
2 


bras in bonis, in babaerit omnia cremorum actilia, per- 
dat omnia bond. a en eee 4-3 
ACTION; is che form of a ſuit given by law 


for recovery of which ig one's due: or it is a legal de- 
mand of a man's right. 283. The learned Brac- 


ton thus defines, it, Actio bil ud ft quam jus proſequendi 
in Judicio quod alicui debetun. And ations are either cri- 


minal or civil; criminal, t> have judgment of death, as 
appeals of death, rob &ci or wy to have judgment 
for damage to the party, fine to the king and impriſon- 
ment, às appeals of maihem, &c. 1 {n/t. 284. . 40. 
Civil a#ions are ſuch as tend only to the recovery of that 
which by reaſon of any contract, &c. is due to us; as 
action of debt, upon the caſe, &c 2 Inſt. 61. 
Under criminal actions may be claſſed ations penal; 
which lie for ſome penalty or puniſhment in the party 
ſued, be it corporal or arr Brat, - 
A#tions upon ſtatute, brought upon the breach of any 
ſtatute, whereby an action is given that lay not before; 
as where one commits perjury to the prejudice of an- 
other, the party that is injureg.ſhall have a writ upon the 
ſtature. = | 
Aclions popular, given on the breach of ſome penal 
ſtatute, which every man hath a right to ſue for himſelf 
and the king, by information, action, &c. And becauſe this 
action is not given to one eſpecially, but generally to any 


that will proſecute,” it is called action popular, or qui tam 


— 


action. See title QUI TAM. 

Actions civil are divided into real, perſonal, and mixed. 
Action real is that action whereby a man claims title to 
lands, tenements, or hereditaments, in fee, or for life: 
and theſe actions are poſſeſſory, or aunceſtrel; poſſeſſory, 
of a man's own poſſeſſion and ſeiſin; or aunceſtrel of 
the poſſeſſion or ſeiſin of his anceſtor. Aion perſonal is 
ſuch as one man brings againſt another, on any contract 
for money or , or on account of any offence or 
treſpaſs; and it claims a debt, goods, chattels, &c. or 
damages for the ſame. Action mixed is an action that lieth 
as well for the thing demanded, as againſt the perſon 
that hath it; in which the thing is recovered, and like- 
wiſe damages for the wrong ſuſtained : it lecks both the 
thing whereof a man is deprived, and a penalty for the 
unjuſt detention. But detinue is no action mixed, not- 
withſtanding the thing demanded and damages for with- 
holding it be recovered; for it is an adlion merely perſo- 
nal, brought only for goods and chattels. In a real action, 
ſetting forth the title in the writ, ſeveral lands held by 
ſeveral titles may not be demanded in the ſame writ: in 
perſonal actions, ſeveral wrongs may be comprehended in 

one writ. 8 Rep. 87. A bar is perpetual in perſonal ac- 
tions, and the plaintiff is without remedy, unleſs it be by 
writ of error or attaint: but in real ations, if the de- 
fendant be barred, he may commence an action of a 
higher nature, and try the ſame again. 5 Rep. 33. 
Suppoſing he did not at firſt ſue by a writ of right, which 
is the higheſt in the law. Action of waſte ſued againſt 
tenant for life, is in the realty and perſonalty ; in realty, 
the place waſted being to be recovered, and in the perſo- 
nalty, as treble damages are to be recovered. 1 nf. 
28 | 
"a perſonal actions die with the perſon. Thus if a 
leſſee for years commit waſte, and dies, afion of waſte 
may not be had againſt his executor or adminiſtrator, tor 


waſte done by the deceaſed. And where a keeper of a 


 "_ 
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cum adtiliis e Sanwe/is, c. & quicunque habet decem li- 
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Zac. 1) 1 Tnft. 282. Actions tr be laid in - 
any county, although the ſtatute 72 poo Pay That 
writs of debt; account, &c. ſhould be commenced in the 
county where the contracts were made; for that ſtatute 
was never put in uſe; and yet generally a#ions have been 
laid in the county where the cauſe of them was ariſing. 
If the cauſe of action ariſe in two counties, an atHon ma 
be brought in either county: but if a nuſance be erected 
in one county, to the damage of a man in another, the 
aſſiſe muſt be brought in confinio comitatuum. Mich. 
8 Ann. B. . . 

The defendant cannot by his plea oblige the plaintiff 
to lay his action in a different county from that in which he 
brought ĩt, unleſs the matter pleaded be local; for in tran- 
ſitory actions he muſt move the court on affidavit, that 
if the plaintiff hath any cauſe of action, ſuch cauſe ac- 
crued in the county of, &c. and not where the plaintiff 
hath laid it, &c. and ſuch motion muſt be made before 
iſſue joined; for by joining iſſue, he agrees with the plain 
tiff, as to the manner of bringing the action, and though 
the court ſeldom refuſes on ſuch an affidavit to chan 
the venue, yet if before or after the motion made, the 
plaintiff will enter into a rule, to offer material evidence, 
in the county where he laid his action, the cauſe will be 
tried there. 1 Sid. 44. 2 Salk. 669, 670. | 

But though the court, on application, ſeldom refuſes to 
change the venue, yet there are caſes in which the ju 
have refuſed ; as where a peer of the realm brings an ac- 
tion of ſcandalum magnatum, the court will not change 
the venue; becauſe a ſcandal raiſed on a peer reflects on 
on Fay "cu the whole kingdom. 2 Med 2 15. 1 Lev. 
50. J. F. 

Alſo a ſerjeant at law, barriſter, attorney, or any 
other privileged perſon, whoſe attendance is neceſſary at 
Weſtminſter-hall, may lay his action in Middleſex, though 
the cauſe of action accrued in another county; and the 
court, on the uſual affidavit; will not change the venue. 
2 Salk. 668, 670. 2 Show. Rep. 176, 177, 242. S. P. 

But if a privileged perſon be ſued, and the action 
brought againſt him in the right county, his prili 
will not intitle him to have it tried in Meddleſex. C 
126. 2 Salk. 668. TY 

So if an attorney lays his action in London, the court 
will change the venue on the uſual affidavit; for by not 
laying it in Middleſex, he ſeems regardleſs of his privilege. 
2 Vent. 47. 

If the action be grounded on a ſpecialty, the court will 
not change the venue; for not being dated at any particular 
place, it may be preſumed to be omitted, that it may 
charge the defendant at any place. 2 Mod. 228. 

It is not the courſe of the court to change the venue 
in an action of eſcape ; per Holt Ch. Juſt: 2 Mod. 228. 
The court will not change the venue in an action of cove- 
nant. 1 Lev. 307. 

Actions likewiſe are ſaid to be perpetual and temporary: 
Perpetual, thoſe which cannot be determined by time; 
and all actions may be called perpetual that are not li- & 
mited to time for their proſecution : Temporary actions are 
thoſe that are expreſly limited: as for example; the ſta- 
tute 7 H. 8. c. 3. gives action within four years after the 
offence committed: the 1 Ed. 6. c. 1. within three years: 
the 31 Eliz. c. 5. within one year, &c. Since the ſta- 
tute of limitations, all aZions ſeem to be temporary; or 
not ſo perpetual, but that they may in time be preſcribed 
againſt: a real action may be preſcribed againſt within 
five years, on a fine levied, or recovery ſuffered. By 
ſtat. Zen. 8. A writ of right for recovery of lands is to be 
brought within /ixty years: by 21 Fac. 1. Writs of 


priſon permits one in execution to eſcape, and af- | formedon for any title to lands in eſſe, are to be ſued with- 


terwards dieth, no action will lie againſt his execu- 
tors. Allo if a battery be committed on a man, and he 
that is the aggreſſor, or the party on- whom committed, 
die, the action is gone. 1 Inſt. 53. But in real actions 
it is otherwiſe, for they ſurvive. 

Again, actions are either local or tranſitory. Action, 
real and mixed, ejectment, waſte, treſpaſſes, quare clauſum 


land lieth : perſonal and tranſitory actions, as debt, detinue, 
aſſault and battery, &c. may be brought in any county, 


in twenty years: actions of debt, on the caſe, of account, 
detinue, trover and treſpaſs, are to be brought within fix 
years; of aſſault and battery within four years; and 
ſlander within wo years: but the right of aclion in theſe 
caſes is ſaved to infants, feme coverts,. perſons beyond 
ſea, &c. And on a freſh promiſe the time limited may 
be cola alſo the taking out and filing of a writ, 
is a g * of an action to avoid the ſtatute of li- 
mitations. l. 19. 

Actions alſo are joint or ſeveral; joint, where ſeveral 


(except it be againſt officers of places, &c. by ſtatute 21 


% 


perſons are equally concerned, and the one cannot bring 
| the 
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the fon or cannot be ſuec without the other; tern, | occalion/him any particular damage. This action there- 
aſs treſpaſs, cc. done where perſons are to be ſe- fore will lie for charging anather with any capital, ar 
_ verdliy charged, and every treſpaſs' committed by many | other crime; To ſay. of another ha is a: traitar, a/7ton 


n. Bow 3. © | | | | lies: 1 Ba. 143. But if ane caller. a ſeditious 
Having Haid thus much concerning the generaf diviſions | traiterous knave,. no action Heth & the: words: im- 
of ation it reiviains to confider, © I ply an intention only, and a ‚ e 4 Ke. - 

gy OE Ont xy 19. Nor to ſay of a mani fer de Rang d: nor 


I. By bon arid aglinſt b Hunt may bx brogbt. to call another a rogue generally; fay he will prove 
. ral NA adapts farrRter him to be a rogue; thou it e e man is a 
I rogue of record. 4 Rep. Dau. 92. Words which 
NP : ; * wh, | charge a perſon: with bei a Mmanderer,, highwaywan, or 
I. In all ab there muſt be a perſon able to ſue ; the | thief, in expreſs terms, ave: haldiatonable. 1 Rall Abr. 
party ſued mũſt be one ſueable for the thing laid; and | . Tho? for faying ſuch & one would have taken his 
che plaintiff is to bring his right and proper action which purſe qn the highway, robbed him, an aatiam lies 
the law. gives him for relief. 1 Shep. Abr. 20. There | not; nothing is to be done in order thereta. 
ate three forts of damages or wrongs, either of which is a | Cro. E 2. 250. Likewiſe: to ſay a man was in gaol for 
{ficient foundation for an ion. 1. Where a man | ſtealing any thing is nat actianabie, for the words do not 
fuffers damage in his fame and credit. 2. Where one | affirm the theft. Daxv. 140. But toſay, Itbink. 4 R. 
Has _—_— fo His perſon, as by impriſonment, battery, committed ſuch a felony; or, I dreamt he ſole a horſe, 
Sc. which reſpects his berry. 3. Where a perſon ſuf- | &c. theſe wards are attionable. Dal. 144, 1 Davv. 
fers ary damage in bis property. Carth. Rep. 416. | 105. If a felony be done, and common fame is, that 
A man attainted of 2 n or felony, convict of recu- | fuch a perſon did it, although. ane may charge or arreſt 
fancy, an outlaw, excommunicated perſon, convict of pr- | him on ſuſpicion of that felony ; yet a man may not af- 
mnnire, an alien enemy, &c. cannot bring an action, till | firm that he did the ſame, for he may be innocent all the 
pardon, reverſal, abſolution, &c. But executors or ad- | while, and therefore affirming ic hath been held afionable. 
miniſtrators, being outlawed, may ſue in the right of the | Hob. 138, 203, 381. 4 | 
teſtator or inteſtate, though not in their own right. | It was heretofore held, that no action would lie for 
A feme covert muſt ſue with her huſband : and infants | words 1 orting a charge of murder, without an aver- 
are to ſue by guardian, &c. 1 Inf. 128. Afions may | ment that the perſon ſaid to be killed was dead; but. the 
be brought againf all perſons, whether attainted of trea- | latter and better opinion is, that the party ſball be in- 
fon or felony, a convict recuſant, outlawed and excom- | tended to be dead, unleſs the contrary appears in the 
municate, &c. and a feme covert muſt be ſued with her | pleadings. 1 Vent. 117. Gro. Fac. 489. Sid. 53. 
huſband. A ſcire facias, or any writ to which the de- Cre. Elz. 560, 823. If one fay of another, Thou art a 
fendant may plead, or by which a plaintiff may recover, DUBgering rogue, and I could hang thee, aclion lies. 1 
is an ation. 6 Rep. 3. Salt. 5. v Sid. 373. And if a man ſay, — myſelf, and 
| a . know you, I never bugger'd a mare, &c. it is actionabit. 
H. What particular ations are adapted to particular | When ſuch words are ſpoken of another maliciouſly, 
* eaſes. + ot oe for which criminally, if true, ſuch other might be pu- 
© There are various kinds of actions ſuited to different | niſhed, aclion lies; as to fay of a perſon, he hath per- 
eaſes, as actions of Coyzxant, Dr, DzTmve, Txes- | jured himſelf; or that he would prove him perjured ; or 
rns, TrOVER, &c. which ſee under titles COVENANT, | that he was forſworn in the court of Chancery, Common 
DEBT, DETINUE, TRESPASS, TROVER, &c. | Pleas, &c. are actionable: but not to call a perſon for- 
But where the law has made no proviſion, or rather, | ſworn man, unleſs it be ſaid in a court of record. 3 Inſt. 
where no general action could well be framed before | 163. Danv. 87, 89. To fay a man hath forged an ob- 
hand, the ways of injuring, and methods of deceiving | ligation, &c. and ha will prove it; this is actionable. 
being ſo various, every perſon is allowed to bring a ſpe- | Danv. 130. 
Gal action on his own caſe. 1 New Abr. 44. G. it, | Some writers make a difference, where the ſubſequent 
56. 4. 6 Mod. 53, 54. | words are introduced by the word and; as, you are a 
This action is in practice become the moſt univerſal of | thief, and have ſtolen, &c. which are additional, and 
any, as moſt of the other actions may, under particular | ſhall not correct; and the word for; as you are a thief, 
circumſtances, be reſolved into this, which it will be ne- | for you have, &c. Hob. 386. Style 115. Gods. 89. 
ceſſary, therefore, to conſider ſomewhat largely. | The words, He is a maintainer of thieves, and keeps 
Action upon the caſe is a general action given for redreſs | none but thieves in his houſe, will not ſupport an action, 
of wrongs and injuries, done without force, and by law, not | unleſs it be averred that he knew them to be thieves, 1 
e 8 2 in e to have ſatisfaction | O. 746. , " a 
l s: and in ations upon the caſe, the like proceſs | To fay an alehouſe-keeper keeps a bawdy-ho Zion 
to be had as in a#iors of treſpaſs or debt. 19 if 7. | hes. Evo. Eliz. 582. 2 ſay — — 
e. 95 Terms de Ley 17. It is called aclion on the caſe, be- that he harbours rogues, &c. is not aFionable; for his 
cauſe the whole cauſe or caſe, fo much as in the declaration | inn is common to all gueſts. 2 Rol. Rep. 136. To ſay 
or, er and place) is ſet down in the writ ; and there | of another he hath the French pox, action will lie. Cro. 
8 1 A action given in the caſe, ſave only where the | Fac. 430. But tis ſaid, if one ſay that he had the pox, after 
N _ — ow oice to bring this or another a#ion. | cured, no action lies; becauſe none will then avoid his 
1 — 0D — ſued in the court of | company, &c. Ney 151. To call a man a whore-maſter, 
— A eee re the foundation of the ſuit is, a | or a woman whore, no action lies; for theſe are merely 
n an nal, whereon the capias is grounded, | ſpiritual. Danv. But calling a woman whore, in Lon- 
3 plain kin 1 ů 5 mt" al) contains the nature don, is adtionable by the cuſtom of the city. | 
Tie the f s complaint at large. Words likewiſe are actionable which tend to the diſ- 
n oy 7 ao ſuits are commenced in B. R. by = or EY of a perſon in office, or of a man in 
| — | the exerciſe of his profeſſion or trade. | 
Spe ” _ where a man has a temporal loſs, or da- | Calling an ED government, &c. jacobite, 
mage = ih 8 of another, he may have an action] hath been held ajonable; aliter of a private perſon. 
2 : Cale to be repaired in damages. But the parti- | Farreſl. Rep. 107. To ſay a juſtice of peace doth not 
cu TA muſt be ſpecially alledged. _ adminiſter Juſtice, is aHionable. Cro. Ehkz. 358. And 
Er i: * as hath been intimated, lies in a great | fo for other diſgrace in his office. ſho 
8 oy ot inſtances, which are particularly enumerated But it is to be obſerved, that as to words for which an 
= 1 5 s Abridgment. Of theſe the chief are, 1. | a8ion lies relating to a man's office, they muſt have 
- _ of the caſe for words which is brought for words plain and direct meani to charge hi — h{ —— 
boken or written which affect a perſon's life reputation, | that 1 imable at be Ons e 
office, or trade, or tend to his Joſs of deff n, | that is puniſhable; and be ſpoken of his office, or other- 
n ot preferment, 1n | wiſe they are not adtionable. 6 Mod. 200, Thus the 
2 or to his iſinheritance, or which | plaintiff, being a juſtice of peace, the defendant ſaid, Mr. 
Stukely 


- YT 


* 


6 SY! Lodo 

; — * 

. "I * 1 
* & 


n 


Stukely covereth and hideth felonies, and is not worthy te be 


4 juſtice of peuce ; actionable, for though his office is not 


named, the words neceſſarily refer to it. 4 Rep. 16. 

The plaintiff being a juſtice of peace, and high ſheriff, 
the defendant ſaid, Tis well known 1 am a true ſubject; 
but thou (immendo the plaintiffs ſervant) ſerveſt no true 
ſubjefl, and thine own 2 may accuſe thee thereof ; 
actionable. 1 Leon. 335/ Tg 

| Caſe, &c. for theſe words ſpoken of a juſtice of peace, 
He is a forſworn juſtice, and not fit to be @ juſtice of peace; 
after a verdict for the plaintiff it was inſiſted, that the 
words were not actionable, becauſe for/worn doth no in- 
tend judicial perjury, and there was no diſcourſe of his 
office ; but adjudged actionable, becauſe the words for- 
feworn juſtice ſhew that the defendant intended perjury re- 
lating to his office, for ſermo refert ad conditionem perſone, 
1 Vent. 50. | ; 

Shade, &c. brought by a doctor of the civil law, who 
was alſo a juſtice of peace and chancellor of the biſhoprick of 
Norwich, for theſe words, He is not fit to be a chancellor 
or a juſtice of peace, be is a knave, a raſcal, and a villain, 
he is not fit to practiſe, he ought to have his gown pulled 
over his ears ; actionable, the plaintiff had a verdict, and 

l. 3 . 2 Lutw. 1288. 

* The defendant ſpoke of an officer, (viz.) You have co- 
zened the ſtate of 200001. and I will prove it, for you have 
received 25000 J. of the office, and not compounded for it, 
and have foifted in words in the order of your commiſſion , 
actionable. Style 436. 

In offices of profit, for ſuch words as impute the want 
either of underſtanding, ability, or integrity to execute 
them, this action lies. 

But in offices of honour, words that impute want only 
of ability, are not actionable; as to ſay of a juſtice of 

ace, He à juſtice of peace | be is an aſs, and a beetle. 
beaded juſtice : the reaſon is, becauſe a man cannot help 
his want of ability, as he may his want of honeſty ; 
otherwiſe where words impute diſhoneſty or corruption. 
2 Salk. 695. But if ſpecial damage can be proved, it 
may be actionable; and indeed in every caſe, where ſpe- 
cal damage can be proved, an action will lie. 

As to Fords tending to the diſgrace or detriment of a 
man in his profeſſion or trade, it is to be premiſed, that 
where the words are diſgracing a man's profeſſion, they 
alſo muſt appear to be ſpoken preciſely of it; for to ſay a 
perſon has cozened one in the ſale of certain goods, is 


not aionable , unleſs you ſhew that the party lived by 


ſuch ſelling. 1 Roll. Abr. 62. r 

To ſay of a doctor in divinity, Doctor S. is robbing the 
church ; and at another time, Doctor S. hath robbed the 
church ; actionable. Cro. Car. 301, 417. 

In caſe, &c. in which the plaintiff declared, that he was 
inſtituted and inducted into a parſonage in, Sc. and that 
he executed the office of paſtor in that church for the 
ſpace of four years, and a= the defendant ſaid of him, 
You are a drunkard, a whore-maſter, a common ſwearer, 
and a common her, and you have preached falſe dofirine, and 
deſerve to be degraded ; after a verdict for the plaintiff, it 
was objected, that the words are not actionable, becauſe 
they import no civil or temporal damage to the plaintiff, 
but adjudged actionable, for, if true, he may be degraded, 
and ſo loſe his freehold. Allen 63. 

Theſe words ſpoken of a preaching parſon, Parrat is 
an adulterer, and had two children by B. G.'s wife, and I 
will cauſe him to be deprived for it; not actionable; for 
tis a 4 ritual defamation, and puniſhable in that court. 
Cro. Eliz. 502. ; 

To ſay of a counſellor, that he is no lawyer; that they 
are fools who come to him for law, and that he will ger 
nothing by the law, aclion lies. Danv. 113. And it is 
the ſame to ſay he hath diſcloſed ſecrets in a cauſe. 

To call a doctor of phyſick fool, aſs, empirick, and 
mountebank, or ſay he is no ſcholar, are-aFionable. Cro. 
Car. 270. So to ſay of a ſchool-maſter, put not your ſon 
to him, for he will come away as very a dunct as he went. 
Hetl. 71. Where one ſays of a midwife, that many have 
periſh'd for her want of ſkill, an a#ion will lie. Cro. 
Car. 211. If one calls a merchant bankrupt, ator lies. 
1 Leon. 336. And to call a trading A bankrupt 
knave, is afionable. 1 Danv. go. Allo if one ſay of a 
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merchant, that he is a beggarly fellow, and not able ts 
pay his debts ; or ſay of a perſon that he is a. runaway; 
and dares not ſhew his face, by reaſon whereof he is diſ- 
graced and injured in his calling, theſe are afionable: 
Raym. 184. 1 Os ti 

Words likewiſe as hath been ſaid tending to the loſs of 
preferment in marriage, Sc. are actionable. Thus to 
ſay that a woman hath a baſtard, or is with child; or 
that a certain perſon hath had the-uſe of her body, where- 
by ſhe loſes her marriage, action lies; though not with- 
out ſpecial damage, on action at common law. 2 Salk. 
696. If a man is in treaty with a woman to m 
another tells him, ſhe is under a pre- contract; this doth 
not imply a ſcandal, but yet, if falſe, an a&ion will lie. 
Mich. 5 Ann. To ſay of a man that he lay with a certain 
woman, Sc. by which he loſes his marriage, is aftionable; 
5 in theſe caſes there is a temporal damage. 1 Danv. 

I. 

As to words tending to a perſon's diſinheritance, if 
one ſays of another that has ſand by deſcent, that he 
is a baſtard ; action upon the caſe lies, as it tends to his diſ- 
inheritance. Co. Ent. 28. But to ſay of a ſon and heir 
aps, that he is a baſtard, action lies not until he is 
diſinherited, or is prejudiced thereby. 1 Danv. 83. To 
ſlander the title of another perſon to his lands is aion- 
able; but the words muſt be falſe, and be ſpoken by one 
that neither hath, nor pretenderh title to the land 


himſelf; and who is not of counſel to him that I 


right. 4 Rep. 17. If & man ſhall pretend title to the 


land another hath in poſſeſſion, and hath no colour of 


title to it; and ſhall ſay he hath ſuch a deed or convey- 
ance of it, where in truth he hath none, or if he hath 
any it is a counterfeit and forged deed, and he knows it 
to be ſo: in this caſe the words may bear an action; but 
if there be any colour for what is ſaid, they will not be 
atlionable. 2 Cro. 339. Yeh. 80, 88. And the party 
of whom the words are ſpoken muſt have, or be likely to 
have ſome ſpecial damage by the ſpeaking of them ; as 
that he is hindered in the ſale of his lands, or in his pre- 
ferment in marriage, &c. without which it is ſaid a&ion 
doth not lie. 1 Cro. 99. 2 Cre. 213, 397. Poph. 187. 
2 Bulſt. de. The 8 that another hath title to the 
land, where aclionable, ſee 4 Rep. 175. 

If A. ſays, that B. ſaid that C. did a certain ſcandalous 
thing, C. ſhall have a#ion againſt A. with averment that 
B. never ſaid ſo, whereby A is the author of the ſeandal. 
Cro. Jac. 406. See 1 Roll. Ar. 64. 

It is to be obſerved in general, that though ſcandalous 
words are ſpoken before a man's face, or behind his 
back, by way of affirmation, or report, when drunk, or 
ſober; and although they are ſpoken in any language, if 
they are underſtood by the hearers, they are aclionable: 


alſo words may be a#ionable in one county, which are not 


ſo in another, by the different conſtruction, &c. 4 Rep. 
14. Hob. 16:, 236. Bur if the defendant can make 
proof of the words, he may plead ſpecial juſtification. Co. 
Ent. 26. Yet where the plaintiff has a pardon, after an 
offence committed, the words are ſtill a#ionable. Moor 
863. If words may receive a double interpretation, the 
one way that they ſhall be a#ionable, and the other way 
not, they ſhall be taken in mitiori ſenſi, ſo far as not to- 
be aftionable. Cro. Fac. 438. Therefore to ſay that a 
man hath the pox, when it may be the ordinary diſeaſe ; 
or that he is a coiner of money, when it may be his trade, 
and he may do it by authority, &c. no action will lie: 
and yet in this caſe, if the common and violent ſenſe of 
the words in the import thereof be the worſt ſenſe, they 
may be taken accordingly, and are liable to aclion. 4 
Rep. 20. Hob. 126. 3 Co. 352. 1 he words to main- 
tain this aion muſt be direct and certain, that there 
may be no intendment againſt them : but as ſome words 
ſeparate, without others joined with them, are not ac- 


tionable ; fo ſome words that are actionuble may be quali- 


fied by the precedent or ſubſequent words, and all the 
words are to be taken together. 4 Rep. 17. 1 Cro. 127. 
Moor Ca. 174, 331. Where words ſpoken are ſomewhat 
uncertain, by the precedent conference or ſome circum- 
ſtance ; with an averment, they may be many times made 
certain and actionable. 2 Bulſt. 227. So by the pleadings 
of 4 parties, and verdict of a jury for the plaintiff. 2 Cro. 


107. 


arry, and 
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107. The thing ſaid by the words muſt be that which 
is poſſible to have been done; for if it be of a. thing al- 
together and apparently impoſſible, no action lies. 4 
Rep. 16. For words ſpoken in purſuit of a proſecution 
in an ordinary courſe of juſtice; and where a lawyer in 

leading his client's cauſe, ſhall utter words 828 to 
his inſtructions; and to ſay of one he is a baſtard, when 
this is to defend the party's own title, where he himſelf 
doth claim to be heir of the land that is in queſtion; 
theſe words will not bear an action. 2 Cro. 90. 4 Rep. 


13. 14 N 
| "In this aFion the nature of the words muſt be ſet forth, 
Vith the manner of ſpeaking them, the time and place, 
when and where ſpoken, and before whom, and the da- 
mage thereby to the plaintiff; that his credit was, and 


bow, impaired, with the aggravating circumſtances : but 


it matters not whether the plaintiff doth in his declara- 
tion ſer forth all the circumſtantial words as, they are 
ſpoken; fo as to ſhew the very words that are actionable, 

and the ſubſtance of them, c. 
2. Action on the caſe likewiſe lies upon an aſſumpſit or 
undertaking ; and ſuch actions are founded on a contract 
either expreſs, -or implied: by law, and gives the party 
dama 
violation of the contract. 4 Co. 92. 
the law on this head ſee title ASSUMPSIT. | 

It has been premiſed, that a ſpecial action on the 

cal lies in all inftances wherein no general action could 
be framed; it will be „ Mherefore to point out 
ſome of thoſe particular cafes to which it is moſt peculi- 
arly applicable. | 
It was formerly held, that if my fire, by misfortune, 
burn the goods of another man ; for this wrong he ſhall 
have a##ion on the caſe againft me: and if my ſervant puts 
a candle or other fire in any place in my houſe, and this 
burns all my houſe and the houſe of my neighbour, ac- 
tion of the caſe lies for him againſt me. 1 Danv. 10, 

But by ſtat. 6 Ann. c. 31. it is enacted, that an action 
ſhall nor be brought againſt any,. in whoſe houſe or 
chamber any fire ſhall 1 happen: but by the 
ſame ſtatute it is enacted, that if any ſervant through 
negligence ſhall cauſe an houſe or outhouſe to be fired, 
ſuch ſervant being thereof convicted upon oath before two 
juſtices, ſhall . 1007. unto the church-wardens of 
the pariſh of, &c. to be diſtributed amongſt the ſufferers, 
as to the church-wardens ſhall ſeem juſt, and upon non- 
payment, ſhall be committed to ſome workhouſe by a 
warrant of one 
at hard labour, 

This action likewiſe lies 2gainſt carriers and others 
upon the cuſtom of England. che 

But fee the ſtatutes 6 Aun. and 10 Ann. c. 14. If a 
perſon delivereth goods to a common carrier, to carry 
them to a certain place, and he loſeth them, a#ion upon 
the caſe lies againſt him; for by the common cuſtom of 
the realm he ought to carry them ſafely : it is the ſame 
of a common hoyman or lighterman, who is a water- 
carrier of s; but goods in this caſe may be thrown 
overboard in a tempeſt, to preſerve the paſſengers lives in 
the lighter, Sc. and no aclion lies. 2 Bulft. 280. If a 
common carrier is robbed of goods, he is chargeable for 
them, becauſe he had his hire, and took upon himſelf the 
ſafe delivery of the goods therefore: and though a per- 
fon doth not acquaint the carrier with all the particulars 
in a box, as that there is ſuch a ſum of money, Sc. the 
carrier ſhall anſwer for the money, if robbed : though a 
ſpecial acceptance may excuſe him. 1 Danv. 13. | 
Ik a carrier aſks whether money or plate is contained 
in a parcel, and is anſwered in the negative, and upon a 
robbery, and action brought, 'tis proved there was mo- 
ney or plate, we conceive the law does not make the car- 
rier liable, he being deceived. 

Caſe, Sc. upon the cuſtom of England againſt a maſter 
of a ſbip, for negligently keeping the plaintiffs goods; 
adjudged he is rather an officer than a ſervant, for Be may 
pawn the ſhip if he ſee occaſion: he may ſell bona peritura, 
Sc. and tho he receives his wages from the owners, yet 
in effect he is paid by the merchant; for 'tis he who 
paysthe owners, and there is no difference between this caſe 
and that of a hoyman or a common carrier. 1 Vent. 190, 


in proportion to the loſs he has ſuſtained by the 
Moor 667. For 


juſtice, there to be kept eighteen months 


In an action on the caſe upon the cuſtam of the realm 
ainſt the defendant, who was maſter of a tage- coach, the 
aig ſets forth, that he took a place in the coach for 
fuch a town, and that in the journey the defendant, by 
negligence, loſt the plaintiffs trunk; upon Not guilty 
pleaded, the evidence was, that the plaintiff gave the 
trunk to the man who drove the coach, who promifed ro 
take care of it, but loſt it; and the queſtion was, whe- 
ther the maſter was Oy and adjudged that he was 
not, unleſs the maſter takes a price for the carriage of the 
gods as well as for the carriage of the perfon, and then he 
15 within the cuſtom as a cartier is: that a maſter is not 
chargeable for the acts of his ſervant, but when they are 
done in execution of the authority given by the maſter, 
and then the act of the ſervant is the act of the maſter. 
1 Salk. 282. _ | ; 
If a mail is robbed, and bills are loſt ; by Holt, Chief 
Juſtice, ation lies againſt the poſt. maſter, as agamft a 
common carrier, Sc. he being paid a ſalary for doing his 
duty; bur *rwas over-ruled by the other juſtices. 1 Salk. 
17. And we do not know of any other caſe upon this 
point ſince determined. ä 
A common inn. keeper is chargeable for goods ſtolen 
in his houſe; and if the inn-keeper be not of ſound me- 
mory, it is ſaid action lies againſt him: but if the inn- 
keeper be an infant, no a#on will lie againſt ſuch infant. 
The perſon robbed muſt be a traveller, and gueſt in the 
inn; if the goods are committed to the hoſt on another 
account, and are ſtolen, no afion will lie, So if a man 
comes to an inn, and leaving goods there, goes away for 
two or three days, if in that time they are ſtolen, no aFien 
lies againſt the inn Keeper; for at the time of the ſtealing 
he was not his gueſt : but where a man comes on horſe- 
back to an inn, and leaves his horſe with the hoſt, if he 
oes away from the inn for ſeveral days, and in his ab- 
ence the bor is ſtolen, the inn-keeper ſhall be charged 
for it; becauſe he had benefit by the continuance of the 
horſe with him, he being paid for it, and fo the owner 
was a gueſt. Moor 877. If a man upon a ſpecial agree- 
ment boards in an inn for any time and is robbed, the inn- 
keeper ſhall not anſwer for it. Latch 127, for he is not 
a gueſt but a boarder. An inn-keeper is liable, though the 
eſt doth not acquaint him what goods or money he hath, 
Rep. 33. If an inn-keeper refuſe to entertain his gueſt, 
this action may be brought againſt him. Dyer 158. | 
This action lies for deceits in contracts, bargains, and 
ſales, if a vintner ſells wine, knowing it to be corrupt, 
as good and not corrupt, though without warranty, ator 
lies. Danv. 173. So if a man ſells a horſe, and war- 
rants him to be ſound of his limbs, if he be not, action 
on the caſe lies. 11 Hen. 6. A perſon warrants a horſe 
wind and limb, that hath ſome ſecret diſeaſe known to 
the ſeller, but not to the buyer, this aclion may be brought: 
though if one fell a horſe and warrant him ſound, and 
he hath ar the time viſible infirmities, which the buyer 
may ſee: action on the caſe will not lie. Yeo. 114. 2 
Cro. 675. Where one ſells me any wares or commo- 
dities, and is to deliver that which is good, but delivers 
what is naught; or ſells any thing by falſe or deceitful 
weights and meaſures, with or without warranty, a&ton 
on the caſe lies; and ſo where a man doth fell corrupt 
victuals, as bread, beer, or other thing for food, and 
knows it to be unwholeſome. Dyer 75. 4 Rep. 18. 
2 Cro. 270. Let if the buyer or his ſervant ſhall ſee and 
taſte the victuals, Sc. and like and accept the ſame, no 
action can be had. 7 H. 4. 16. Nor will cafe lie upon 
a warranty of what is out of a man's power, or of a future 
thing; as that a horſe ſhall carry a man thirty miles a 
day, or the like. Finch 188. If a man ſells certain packs 
of wool, and warrants that they are good and merchanta- 
ble, if they are damaged, ation of the caſe lies againſt 
him. 1 Danv. 187. The bare affirmation by the ſeller 
of a particular ſort of diamond, without warranting it to 
be ſuch, will not maintain an action. 2 Cro. 4. 196. 
But where a man hath the poſſeſſion of a perſonal thing, 
the affirming it to be his own is a warranty that it is ſo; 
though it is otherwiſe in caſe of lands, where the buyer 
at his peril is to fee that he hath title. 1 Salk. 210. If 


a perlon ſells to another cattle or goods, that are not his 
own, action of the caſe lies: ſo if he warrants cloth to ” 
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of ſuch a length, that is deficient of it. If a taylor un- | 


dertakes to make a ſuit of clothes, and ſpoils them, acłion 
lies: and if a carpenter promiſes to repair my houſe before 
a certain day, and doth not do it, by which my houſe falls: 
or if he * Boreas to build a houſe for me, and doth it ill, 
aZion on the caſe lies. 1 Danv. 32, If a furgeon neglects 
his patient, or applies unwholſome medicines, 3 
the patient is injured, this ion lieth. And if a counſe!, 
retained to appear on ſuch a day in court, doth no@qme, 
by which the cauſe miſcarries, ation lies againſt him: 
ſo if after retainer, he become of counſel to the adverſary 
againft the plaintiff. 11 H. 6. 18. For ſtopping 9 a 
water coats or way; breaking down a party wall; 
ſtopping of antient lights, and for any private nuſance toa 
man's water, light, or air, whereby a perſon is dampified, 
this action lieth. 1 Cro, 427. Yelv. 159. Where a ſmith 
promiſes to ſhoe my horſe well, if he pricks him, action of 
tbe Laſe lies; and ſo when he refuſes ro ſhoe him, on 
which I travel without, and my horſe is damaged. If a 
horſe that is hired hath been ob 
lies: fo where goods pawned are not delivered, on offer- 
ing the money. | | | 8 
Where any ane perſonates another, for cheating at 
aming, where a ſurety is not faved harmleſs, &c. 2 
77% 198. If I lend another my horſe to ride ſo far, and 
he rides further, or forward and backward, or doth not 
give him meat, this adiion lieth, 1 Cro. 14. And where 
one lends me a horſe for a time, if he takes him from me 
within that time, or diſturb me before I have done what 
I hired him for; action of the caſe lies: And though I ride 
the horſe out of the way in my journey, he may not take 
him from me. 8 Rep. 146. This aclion lies for keeping 
a dog accuſtomed to bite ſheep ; but not for a man's dog 
running at my ſheep, though he kills them, if it be without 
his conſent. 1 Danv. Abr. 19. Hetl. 171. Aclion of 
the caſe will lie againſt a gaoler for putting irons on his 
riſoner ; or putting him in the ſtocks, or not giving 
ufficient ſuſtenance to him, being committed for debr. 
F. N. B. 83. The maſter may in many caſes have this 
action againſt his ſervant, ſteward, or bailiff, for 1 
cial abuſe done to him, and for negligence, &c. it 
lies for taking or enticing away my ſervant, and retaining 
him; or threatening a ſervant, whereby I Joſe his ſervice. 
Laue 68. 1 Cro. 777. 1 Shep. Ar. 52, 59. A ſeryvant 
is truſted with and merchandize canſigned to him 
by a merchant, to pay the cuſtoms for theſh, and diſpoſe 
of them to profit; if he to deceive the merchant, and 
have allowance for it on his account, and to defraud the 
king, lands ſome of the goods without paying the cuf- 
roms, by which they are forfeited, action of the caſe fieth. 
Lane 65. 2 Cro, 266. If I truſt one to buy a leaſe or 
other thing for me, and he buyeth it for himſelf, or doth 
not buy it, this action lies againſt him; but if he doth his 
endeavour it ſufficeth. Bro. 117. And where a man is 
diſturbed in the uſe of a feat in the church, which he hath 
had time out of mind; a ſteward is hindered in the 


keeping of his courts ; a keeper of a forelt diſturbed in 


taking the profits of his office; a bailiff in diſtraining for 
an amerciament, c. action on the caſe will lie. Bendl. 
89. Lib. Intr. 35. More 987. An action of the caſe lies 
for him in reverſion, againſt a ſtranger, for damage to his 
inheritance, though there be a term in efſe. 3 Lev. 360. 


Alſo if a leffor comes to the houſe he has demiſed, to ſee 


if it be out of repair, or any waſte be done, and meets 
with any diſturbance therein ; or if one diſturbs a parſon 
in taking his tithes, this action lies. 2 Cro. 478. 2 Inft. 
650. And for ſetting up a new mill on a river, to the 
prejudice of another who hath an antient mill, an action 
vil lie. Lib. Intr. q. | 

Action on the caſe likewife lies for and againſt com- 
moners, c. for injuries done in commons. 

Caſe againſt R. B. for ſurcharging the common; it 
was objected in arreſt of Judgment, that caſe would not 
lie, but an aſſiſe; adjudged, that the plaintiff might have 
either action. Style. 164. ; 

Caſe, &c. by @ commoner for digging pits and ſpreading 
the gravel, &c. by which he loſt his common; the de- 
fendant pleaded, that he is lord of the ſoil, and that he 
did dig for coals, doing as little damage to the paſture as 
he could, and * that he had left common ſuffi 


cient; and upon a demurrer to this plea, it was adjudged, 


uſed by the rider, 44 


Judicanda. Bract. lib. 3. c. 4. num. 6. 


AV FN 
that it amounted to no more than the general I ue, and 
that the lord could not dig pits in the 'common, for the 
ſtatute of 42 Elz. intends only an improvement by en- 


cloſing; 106. 2 Cr0.' 165. | 
Action on the caſe may hkewiſe be brought for mali- 
cious proſecutions where à ſuit is without ground, and 
one is arreſted, action on the caſe lies for unjuſt vexation : 
ſo for falſe impriſonment, And for falkiy and mali - 
9 arrefting a ye for more than is due to the 
plaintiff, whereby the defendant is impriſoned, for want 
of bail; or if it be on . to hold him to bail, action 
on the cafe will lie, after the original action is determined. 


1 Lev. 275: 1 Salk. 35, And actian like wiſe lies againſt 
ſheriffs, for default in executing writs; permitting 
eſcapes, &c. 2 We | 


Actions on the caſe likewiſe lie for conſpir 6 and 
reſcous, nuſances, &c. which ſee under titles CONSPIRA- 
CY, ESCAPE, RESCOUS AND NUSANCES, &c. 
Vide Com. Dig. V. 1. tit. Action, Action upon the Caſe, &c. &&c. 

ACTION PREJUDICIAL, (otherwiſe called prena- 
ratory, or principal), Is an action which ariſes from ſome 
doubt in the principal ; as in cafe a man ſues his younger 
brother for lands deſcended from his father, and it is 
jetted againft him that he is a baſtard : now this point of 
baſtardy js to be tried, before the cauſe can any further pro- 
ceed : and therefore it is termed projudicialts quia prius 
Coroell. F DS?) 

ACTION OF A WRIT, Is a phraſe of ſpeech uſe, 
when one pleads fome matter, by which he ſhews the plain- 
tiff had no cauſe to have the writ he brought, yet it may be 
that he may have another writ or action The the ſame mat- 
ter. Such a plea is called @ plea to the action of the writ ; 
whereas, if by the plea, it ſhould appear that t plaintiff 
hath no cauſe to have an action for the thing demanded, 
then it is called 4 plea to the action. Cowell. Termes de la ley, 

AC TIONARE, i. e. In jus vocare, or to proſecute one 
in a ſuit at law. Thorn's Chrom. 9 

ACTON BURN EL, A ſtatute ſo called, made 13 Ed. 

1. ann. 1285, ordaining the fatute merchant : it was fo 
termed from a place named Acton Burnel, where it was 
made; being a caſtle ſometime belonging to the _ 
of Burnet, and afterwards of Lovel, in J ire. Cowell. 

ACTOR, the proctor or advocate in civil courts or 
cauſes. Actor dominicus, was often uſed for the lord's bai- 
liff or attorney. Actor ecclefls was ſymetime the forin- 
ſick term for the adyocate or pleading patron of a church. 
Actor Ville was the ſteward or head Palit of a town or 
village. Cowell. : * | 

ACTS DONE, are diſtinguiſhed into acts of God, the 
acts of the law and acts of men. The act of God ſhalt pre- 
judice no man: as where the law preſcribeth means to 
perfect or ſettle any right or eſtate; if by the act of God 
the means in ſome circumſtances become impoſſible, no 
party ſhall receive any damage thereby. Co. Lit. 123. . 

1 Rep. 97: Sq in an action of cafe againſt a bargeman, 
who juttified, for that there were ſeveral paſſengers in his 
barge, and a ſudden tempeſt ariſing, all the goods in the 
oy were thrown overboard to fave the Eves of the 

aſſengers, amongſt which the E of the plaintiff 
were thrown over, and that he had not any notice that 
there was money in the pack ; adjudged, that the action 
would not lie, becaufe what the owner of the barge did 
in this cafe was occafioned by rhe 'act of God, and 1n de- 
fence of their lives. 1 Roll. Rep. 79. | 

The acts of the law are din beyond the acts of 
man: and when to the perfection of a thing, divers acts are 
required, the law hath moſt regard to the original 
act. 8 Rep. 78. The law will conſtrue things to be 
ar, Tears ; when it ſtandeth indifferent whether they 
ſhould be lawful or not; but whatſoever is contrary to our 
law is accounted not done. 1 Inft. 42. 3 Rep. 74. 
Our law doth favour ſubſtantial more than circumſtantial 
acts ; and regards deeds and acts more than words : and 
the law doth not require unneceſſary things. Plowd. 10. 
As to acts of men; that which a man doth by another, 
ſhall be ſaid to be done by himſelf ; but perſonal things 
cannot be done by another. Co. Lit. 158. A mancan- 


not do an act to himfelf, unleſs it be where he hath a 
double capacity ; no perſon ſhall be ſuffered to do any 
thing againſt his own act; and every man's acts ſhall be 
ed more ſtrongly againſt himſelf. Plowd. 140. 

But 


con 


* 


3 * CFR 7. 

But if many join in an act, and ſome may notlawfully do | Where there are ſeyeral defendants of different names, 
it; it ſhall be adjudged the act of him who might law. and the ſame addition, it is ſafeſt to repeat the addition 
fully do the ſame. Dyer 192. Acts that men are forced | of each of their names, applying it particulas ly to every 


by neceſſity and compulſion to do, are not regarded: and | one of them. 2 Hawk. 87. ao 
an act done between perſons ſhall not injures a ſtranger And where a father hath the ſame name and the ſame 


not party or privy thereto. Plow. 19. 6 Rep. 16. addition with a defendant being his ſon, the action is 
Where mutual acts are to be done, who is to do the firſt | abateable, unleſs it add the addition of the younger to the : 
act, fee title CONDITION. | other additions; but where the father is the detendanr, it 3 


ACTS OF PARLIAMENT, are poſitive laws, con- is ſaig that there is no need of addition of the elder. 4 

ſiſting of two parts, (viz. the words of the acts, and the | 2 Hawk. 187. | AE tr | 
ſenſe and meaning of them, which being Joiner make the | ADñELING, (from the Saxon ædelan) Signifying ex- 
law. The words of acts of parliament ſhall be taken in a | cellent, was a title of honour amongſt the Angles ; pro- 
lawful ſenſe : caſes of the ſame nature are within the re- perly belonging to the king's children; it being uſual for 
medy, though out of the letter of the act; and ſome acts | the Saxons to join the word ling to the Chriſtian name, 


extend by equity to other things than are mentioned there | which ſignified a ſon, or the younger. King Edward the + 


in, Sc. 1 Inſt. 24, 381. Vide Statue. Confeſſor having no iſſue, and intending to make Edgar, 
_ ACTUARY, (actuarius) A clerk that regiſters the acts his nephew, the heir of the kingdom, gave him the ſtile 
and conſtitutions of the convocation. and title of Adeling. Spelm. Gloſſ. | 


ADCREDULITARE, To purge one's ſelf of an of | ADEMPTION, or taking away of a Ls kia 
fence by oath. * in collegio fuerit ubi aliquis occiſus eſt, | ariſes from a ſuppoſed alteration of a teſtator's intent, by 
adcredulitet ſe quod eum non percuſſit. Leges Inæ, c. 36. calling in money due to him on bond, &c. that he had 
ADDITION, (addirio) Signifieth a title given to a man | exprelsly deviſed by will to another perſon. Talbot's Chan 
beſides his Chriſtian and ſurname, ſetting forth his eſtate, | Ca. See Legacy. 2 F 
degree, trade, &c. As for example ; additions of eſtate AD INQUIRENDUM, Is a judicial writ, command- 
are yeoman, gentleman, eſquire, &c. Additions of de- ing enquiry to be made of any thing relating to a cauſe 
gree, are knight, earl, marquiſs, and duke: Additions of | depending in the king's courts. It is granted upon many 
trade, are merchant, clothier, carpenter, &c. There are | occaſions for the better execution of juſtice. Reg. Fudic 
likewiſe additions of place of reſidence, as London, York, ADJOURNMENT, ( adjournamentum) The lame with 
Briſtol, &c. And theſe additions were ordained that one | the French word adjournement, and ſignifies a putting off 
man might not be grieved or moleſted for another: and | until another day, or to another place. As adjournment in 
that every perſon might be certainly known, and bear his | eyre, by ſtat. 25. Ed. 3. is an appointment of a day, when 
own burden. If one be of the degree of a duke and ear], | the juſtices in eyre will fit again, A court, the arlia- 
&c. he ſhall have the addition of ” moſt worthy dignity. | ment, and writs, &c. may be adjourn'd; and the anden 
2 Inſt. 669. But the titles of duke, marquiſs, = earl, | of the adjournment of courts is to give licence to all par- 
&c. are not properly additions, but names of dignity. | ties that have any thing to do in court to forbear 445 at- 
Terms de Ley 20. And the title of knight or baronet, is | tendance till ſuch a time. Every laſt day of the term 
art of the party's name, and ought to be rightly uſed; | and every eve of a day in term, which is not dies ſuridi. 
ut the titles of eſquire, gentleman, yeoman, &c. being | cus, or a law day, the court is adjourned; and it is 4A 
no part of the name, but additions as people pleaſe to call done two ſeveral times, ſitting the court. 2 Inſt Z 
them, may be uſed or not uſed, or if varied is not mate- | The terms may be adjourned ro ſome otlier lace. wt 
rial. 1 Lill. 34. An earl of Ireland is not an addiison of | there the King's Bench and other courts at 22 172 
honour here in England, but ſuch a perſon mult be writ- held: and if the king puts out a proclamation f. 1 h 
ten by his Chriſtian and ſurname, with the addition of | adjournment of the. term, this is a malen warrant 1 755 
eſquire only: and ſons of Engliſb noblemen, although | keeper of the Great Seal to make out writs accordi " K : 
they have given them titles of nobility in reſpect to their | and proclamation is to be made, appointin all — 
families; if you ſue them, they muſt be named by their | ro keep theireday, at the time 2 10 bh 2 
Chriſtian and ſurnames, with the addition of eſquire, as 1 And. 279. 1 Lev. 176. Thou n by Ma 0 * 
ſuch a one eſquire, commonly called Lord A. &c. 2 Inſt. | the court of Common Pleas is to be held at Nabe. 
596, 666. % | But neceſſity will ſometimes ſuperſede the law, as i = 
By the common law, a man that had no name of dig- | caſe of a plague, a civil war, &c. In the Grit 575 x 
nity, was named by his Chriſtian and ſurname in all | king Car. 1. a writ of adjournment was delj 9 1 
writs ; which was ſufficient. If he had an inferior name || the juſtices, to adjourn two returas of Trini EIT Is = 
of dignity, as knight, &c. he ought to be named by his | in the ſame year Michaelmas-term wa my term ; and 
Chriſtian and ſurname with the name of dignity : but a | craſtino animarum to Reading; and the kin ee 
Es We i _ N. * 2 only, 8 ſignified his pleaſure, chat his courts ſhould be - ta 
ity, which ſtands for his ſurname. 2 | held. . Car. 2 
Inft. 665, 666. B) ſtat. 1. Hen. 5. cap. 5. It is enacted, of B. K es Crs 
that in ſuits or actions where proceſs of outlawry lies, ad- | and from thence to Windſor ; d 185 ae 
dag 296; P be mae to the name of the defendant, to | minſter again. 1 Lev. 176 17 * e 
ew his eſtate, myſtery, and place of dwelling; and that On j . 
ons _ ering ſuch erg ou — if the de- | be > Ex mee nm pn 5 EE ah _ 
ant takes exception thereto, but not by the court-ex4 adjournment, the tenant may plead 
officio. By pleading to iſſue, the party paſſes by the ad- | to the firſt : bur if he pl = en ape Lei e 
: . ES | : batement a pl iabl 
vantage of exception for want of addition; for by the | by the aſliſe, o nich it” * ee 
common law it is good without addition, and the ſtatute 1 5 afterw; ds & e be IN 
gives remedy only by exception. Cro. Fac. 610. 1 Roll. | of aſſiſe h 3 5 55 140 <9: The jullices 
780. No addition is neceſſary, where : : ave power to adjourn the parties to Weſtminſter, 
doth not lie. 1 Salk. 5. If; — 9 3 2 _ wo place; and by the expreſs words of 
wherein are ſeveral pariſhes, additio : : arta, cap. 12. they may adjourn, &c. into 
is ſufficient : But addition of a 8 as of London | C. B. before the judges there. Dyer 132. 
mention the county, or it wil D. ama c mu If the judges of the court of King's Bench, &c. are 
ounty, not be good. 1 Danv. | divided in opinion, two againſt 
237. An addition after the alias dictus is ill; and ac- | ſpecial verdict (not 0 en, L e e in 
carding to Holt Chief Juſtice, if a man of Wilts commit | journed into the Exch an motipn) the cauſe mult be ad- 
felony at Feſtminſter, he ſhall be indicted by his name, ore The A A F . Chamber, to be determined by 
OE MS) eee After eos or => ati g wm gn 55. 08 3 5 
A gentleman by reputation, that is neither ſo by | adjournment for abo P fi gation of parlament, and after 
birth, nor by office, nor by creation, but commonly call fe att en ee, eee eee 
5 4 een dn by Oey al 3 2 9975 to privilege, &c. Stat. 
addition ; but if he be named y : ; 8 n | 
the indictment. 2 Inſt. 668. yeomen, he cannot quaſh 7 ö a price or value ſet upon things ſtolen or 
: > as a recompence to the owner.—-Poterit enim rem ſuam 


petere 


Jon ut adiratam per igſtimonium  proborum hominum. 
ract. I. 3. tract. 2. 4 32 „ 


atio dotis) 
eth from the 
heir more land, c. as dower, than of right belongs to 
her: and the other is admeaſurement of paſture ( admenſu- 
ratio paſture) which lies between thoſe that have com- 
mon of paſture appendant to their freehold eſtates, or 
common by vicinage, where any one or more of them 
ſurcharge the common. Reg. Orig. 156, 171. In the 
firſt caſe, the heir ſhall have this writ againſt the widow, 


ons is termed admeaſurement of dower wor 
e ho 


whereby ſhe ſhall be admeaſured, and the heir reſtored to | 


the overplus; and in the laſt caſe, it may be brought 
inſt all the other commoners, and him that ſurcharged; 
2 all the commoners ſnall be admeaſured. Terms de Ley 
23. The heir ſhall have a writ of admeaſurement. of 
dower, for dower aſſigned in the time of his anceſtor : and 
if an heir within age aſſign unto the wife more in dower 
than ſhe ought to have, c. the ian in right may 
have a writ of admeaſurement. But if the guardian aſſigns 
dower more than ſhe ought to have, the heir during his 
no ſhall not have a writ of admeaſurement of dower. 
7 Hen. 2. 4. Vide 13 E. 1. c. 7. & Fitz. N. B. 148. 
f the wife after aſſignment of dower do improve the 
land, and make it better than it was at the time of the 
aſſignment; an admeaſurement doth not lie of that im- 
provement. Nat. Brevium 332. | 8 
A perſon who hath common appurtenant certain, or 
common by certain grant, ſhall be admeaſured, and a te- 


nant ſhall have admeaſurement againſt him: but he who 


hath a common appurtenant without number, or common 
in groſs. without number, ſhall not be ſtinted, nor ſhall 
a writ of admeaſurement of paſture lie againſt him. If the 
lord ſurcharge the common, his tenant muſt not have a 
writ of admeaſurement; but an aſſiſe of common againſt 
the lord. And ſo if the lord do make approvement of 
the common. And it is ſaid, that if the tenant ſurcharge 
the common, the lord ſhall not have a writ of adniea- 
ſurement againſt him; but he may diſtrain the ſurpluſage 
cattle. On a ſecond ſurcharge of a common, after ad- 
meaſurement made, the plaintiff ſnall recover his dam 
againſt him that was defendant in the firſt writ; and 
alſo. he ſhall forfeit to the king the cattle which he put 
in over and above the due number after the admeaſure- 
ment made. Stat. 13 Ed. 1. cap. 7. Vide c. 8. & Fitz. 
N. B. 125. The writs of admeaſurement of dower and 
Paſture are vicontiel, and ſhall be directed unto the ſheriff, 
and ſhall not be returnable z and they run thus: 


A writ of admeaſurement of dower. 

George the Third. &c. to the ſheriff of, &c. A. the 
ſon [or couſin] and heir of B. hath complained unto us, that 
C. who was the wife of the 2 hath for dower 
more - fog eebold which was of the aforeſaid B. ſome- 
time bu in N. than ſhe ought to have, and than 

s to ber to have; and therefore we command you that 
Ju and without delay you cauſe that dower to be admea- 
ſured, ſo that the aforeſaid C. may not have more for dower 
of the inheritance of the aforeſaid A. than ſhe ought to have 
and than belongs to ber to have, according to her reaſonable 
dower ; and let the aforeſaid A. have of that dower that 
which. be ought to. have and belongs to bim to have, that we 


may hear no more clamour thereof far want of right, &c. 


' nary herein, was the fat. N. 2. 


1 4 0 
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George the Third, &c. to the ſheriff of, &c. greeting, 
A: B. bath med to us, that C. D. and E. F. have 


unjuſtly ſurcharged their common of paſture in, &c. ſo that 
they bave in it more beaſts and cattle, than they ought to 
have, and to them betongeth to have; and therefore we com- 


mand you, that juſtly and without delay, you cauſe to be ad- 


| meaſured that paſture, ſo that the ſaid C. D. and E. F. 


may not have therein more beaſts and cattle than they ought, 
and to them it belongs to have; according to their freehold 
which they have in the ſame town, and that the ſaid A. B. 
may have in that paſture ſo many beaſts and cattle as be 
ought to have, and belongs to him to have; that we may 
hear no more clamour thereaf, &c. 7 


| ADMINICLE, (adminiculem) Signifies aid; heip; of | 


rt; being uſed to this purpoſe, tat: 1 Ed. 4. cap. 1. 
ADMINISTRATOR, i Latin) Is one that hath the 
goods of a man dying inteſtate committed #4 his charge by 
the ordinary, for which he is accountable when thereun- 
For the better underſtanding this head it is to be con- 
ſidered, | | 


L. By whe and ts whim edniniflration is, to be 


ante | 
II. Of the- intereſt, power, and duty of an admini- 
ſtrator. | 
III. Of ſuits by and againſt adminiſtrators: 
IV. How adminiſtration may be revoked. 


I. The biſhop of the dioceſe where the party dies is re- 
gularly to grant adminiſtration : but when the perſon dy- 
ing hath goods in ſeveral dioceſes, which are boya notu- 
biks, adminiſtration muſt be granted by the archbiſhop in 
the prerogative court, or it will be void. 1 PlSud. 281: 
See BONA NOTABILIA. 

At common law, and before the ſtatute. 2. 
cap. 19. the ordinary had the abſolute diſpoſal of in- 
3 eſtates. And therefore if a man died inteſtate; 
neither his wife, child, nor next of kin, had any right 
to a ſhare of his eſtate, but the ordinary was to diſtribute 
it according to his conſcience to pious uſes z and ſome- 
times the wife and children might be amongſt the number 
of thoſe, whom he appointed to receive it; but however 
the law truſted him with the ſole diſpoſition. - 

The firſt ſtatute that 7 1 the pgwer of the ordi- 


Weſtm. 2. 


13 Ed. 1. c. 19. A. D. 
1285, Whereas after the death of a perſon dying in- 
teſtate, which is bounden to ſome other for debt, the 
7 come to the ordinary to be diſpoſed z the ordinary 
rom henceforth ſhall be bound to anſwer the debts as far 
forth as the goods of the dead will extend, in ſuch ſort 


as the executors of the ſame party would have been 


bounden, if he had made a teſtament; | | 
Before this ſtatute the ordinary had the abſolute diſſ 
ſal of inteſtates* eſtates : and as that ſtatute bolt ſubjected 
them to an action at the ſuit of creditors; ſo from thence 
they found, as my Lord North obſerves, that what was 
— 9 very beneficial to them began to be very trouble- 
ſome, which obliged them to put the adminiſtration into 
other hands, taking ſecurity to ſave them harmleſs from 
ſuits. Raym. 497. | 


But this method did not intifely free them from the - 


trouble they had before; for ſuch perſons, being looked 
upon as ſervants or attornies to the ordinaries, could not 
ſue for, nor gather in the inteſtate's eſtate. 2 by. 397. 
Co. Lit. 133. 1 Roll. Abr. gob. This however was re- 
medied by the ſtat. 31 Ed cap. 11. (A. D. 1357.) 
Where a man dieth inteſtate, 2 ordinaries ſhall depute 
the next and moſt lawful friends to adminiſter his goods, 
which deputies ſhall have action to demand and recover 
as executorsthe debts due to the inteſtate, and ſhall anſwer 
alſo to others to whom the ſaid dead perſon was holden 


and bound; in the ſame manner as executors, and ſhall 


be accountable to the ordinaries as executors: And it is 
enacted by the fat. 21 Hen. 8 cap. 5. ſe#. 13. In cafe 
any perſon die inteſtate, ot the executors refule to prove 
the teſtament, then the ordinary ſhall. grant adminiſtra- 
8 to the widow, or next akin, or to both, by dif: 


cCretion 


EL 


cretion of che ordinary,” taking ſurety for true admi- 
niſtration. * . * 
Seck. 4. Where divers perſons be in equality of kin. 
dred, the ordinary is to be at liberty to accept one or 
more, taking nothing for the ſame, as in probate of teſta 
ments, unleſs the goods of the deceaſed amount to above 
the value of an hundred ſhillings. 006 
As the law is now ſettled adminiſtration muſt be grant- 
ed, iſt, To the hufband, of the wife's goods and chattels. 
2. To the wife, of the huſband's goods and chattels. 3. 
If there be no hufband or wife, to the children, ſons or 
daughters. 4. If there be no children alive, to the fa- 
ther or mother. 5. Then to a brother or ſiſter of the 
whole blood, or of the half blood. 6. And if there are 


none ſuch, to the next of kin, as uncle, aunt, or couſin. 


7. Then to a creditor of the deceaſed. 8. And for want 
of all theſe, to any other perſon, at the diſcretjon of the 
ordinary : of the ordinary may grant to a ſtranger letters 
ad colkgendum bona —_ to gather up the goods of the 
deceaſed ; or may take them into his own hands, to pa 

the deceaſed's debts, in ſuch order as an executor or ad» 
miniſtrater ought to pay them: but tis ſaid, he or the 
ſtranger who hath letters ad colligendum, cannot ſell them, 
without making themſelves executors of their own wrong, 


and action lies only againſt the ordinary, Sc. Wood's 
Inſt. 333. | 


Adminiſtration likewiſe may be granted durante minori 15 


State of an infant executor or adminiſtrator. 


If one makes an infant his executor, or dies inteſtate, ' 


and the right of adminiſtration devolves upon an infant, 
in theſe caſes the ordinary is to grant adminiſtration 
during the minority of the infant, 7. e. in the fi caſe 
till he arrives at the age of ſeventeen, and in the latter till 
he arrives at the of twenty-one, becauſe an infant 
cannot, before his full age, give bond to adminiſter faith- 
fully. Godolpb. 102: 5 Co. 29. Hob. 250. Lelv. 
128. 3 

And as ſuch an adminiſtrator is but in nature of a cu- 
rator for the infant, and has no intereſt or benefit in the 
teſtator or inteſtate's eſtate, but in right of the infant; it 
has been always held diſcretionary in the ordinary to 
whom to grant it, and therefore it hath been frequently 
—_— that he is not obliged within the ſtatute 21 

6. to grant it to the next of kin either of the deceaſed, 
or the infant. Hob. 250. 1 Vent. 219. 
3 Mod. 24. 1 New Abr. 38 1. | 

If an infant, and one of full age, are made executors, 
he who is of full age may take out adminiſtration durante 
minori ætate of the infant, and may declare as executor or 
adminiftratordurante minori #tate, and there is no abſurdity 
in this caſe, that there ſhould be an executor and admi- 
niſtrator to the ſame party. 1 New Abr. 381. 

Adminiſtration alſo may be granted de bonis non, where 
the firſt adminiſtrator dies, or the executor dies inteſtate, 
or without probate of the will. * 

If a pa dies inteſtate, and adminiſtration is granted 

to J. S. who dies without having adminiſtered all the 
inteſtate's „ in this caſe the ordinary muſt grant 
adminiſtration of the goods unadminiſtred to another; for 
the firſt adminiſtrator cannot continue the truſt repoſed 
In him to his executor or adminiſtrator, becauſe he has 
no intereſt but what he derives from the act of the or- 
dinary. 1 New Abr. 385. 

So if an executor dies inteſtate, adminiſtration de Bonis 
non cum teſtamento annexo of the teſtator muſt be granted 
by the ordinary, for they are not devolved on the admi- 
niſtrator of the inteſtate, becauſe he had them in auter 
droit in order to diſcharge the truſt repoſed in him, but 

if the executor makes his executor, then the truſt is de- 
+ volved on him, and after payment of the debts and lega- 

cies of the firſt teſtator he has an abſolute property in 
goods. 1 New Abr. 386. 

If the executor dies before probate, though he admi- 
niſtered in part by diſpoſing of the teſtator's goods, &c. 
- his executor cannot be executor to the firſt teſtator, 

ut in this caſe there is not an adminiſtration de Bonis 
von granted, but an immediate adminiſtration, be- 
cauſe the executor died ante | onus executionis teſtamenti 
ſuper ſe ſuſceptum, which is the foundation the ſpiritual 
courts proceed upon. 1 New Abr. 386. RET: 


1 Keb. 549. 


* 


to the value, 


We ſhall have fo much of the ſurpluſage 
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So if an executor refuſes adminiſtration with the will 
annexed, it is to be granted to another. 1 New Abr. 


Slider all choſe adniaytncaieys, ahere is edninjtnetio 


durante abſentia extra 
abroad ; and adminiſtration pendente lite, which may be 
granted by the ordinary as well as durante minori etate. 
In theſe caſes. adminiſtration is to be granted to the 
next of kin to the firſt _ or 2 but if the 
teſtator ints a reſiduary legatee, ratee is inti- 
tled to. . 1 New Abr. 385. | 


II. Withreſpeft to the intereſt of an adminiſtrator. 
An adminittrator, by virtue of his adminiſtration, hath 
intereſt in all the chattels, real and perſonal of the in- 
teſtate, and in all the L_ and chattels, either in poſ- 
ſeſſion or action, in manner as an executor in the 
goods of the teſtator deceaſed. And all theſe goods and 
chattels which belonged to the inteſtate at the time of his 
death, and which come to the hands of the adminiſtrator, 


regnum, where a perſon is abſent 


* 


mall be aſſers, or ſufficient goods and chatrels, to make 


him ch to the creditors, as executors are to cre- 
ditors and legatees. Before they come to his hands he is 
not chargeable. Wood's Inf. new edition, 339. 


N. B. If the references to Wood's Inſtitutes, or any other | 


author, ſbould not agree with the reader's edition, yet 
the parts may eafily be faund by referring to the index 
of the book referred to. 
An adminiftrator can't take advantage by his admini- 
ration, (unleſs by paying his own debt firſt, if it is 
equal in degree with others, or taking the goods and 
chattels as they are appraiſed) e the ſurpluſage 


muſt be diſtributed amongft the next of kin, if there are 
any kin, according to the ſtatute of the 22 & 23 Car. 2. 


c. 10. hereafter to be mentioned. If a debtor takes ad- 
miniſtration of the goods and chattels of his creditor, 
this ſnall not diſcharge the debtor ; but his debt ſhall be 
aſſets ; becauſe the inteſtate did no act to free him from 
the debt. Whereas by making a debtor executor, the 
teſtator doth thereby releaſe the debt. (But the duty re- 
mains, and is afſets. 1 Inſt. 264. 5.) When an admi- 
niſtrator, (as well as an executor) hath paid funeral 
charges, debts, &c. with his own money, he may retain 
ſo much of pres 6 or of the inteſtate in kind according 
ſhall have property in them. For by 
ſuch payment the property is altered from the inteſtate to 
the adminiſtrator. Mood s Ii. new edition, 339. 
As to the power of an adminiſtrator, he can do nothi 


till an adminiſtration. is granted to him; but after the 


adminiſtration is granted, his notuer is almoſt equal with 
that of an executor. Vet if there are many adminiſtrators, 


one of them cannot fell goods, releaſe debts, Fc. wich- 


out the other, but e eee all join, becauſe they have 
but one authority. 30 Car. 2. c. 7. 4 6 V. 
SM. c. 24. And ſee title EXECUTOR. 

With regard to the office and duty of an adminiſtrator, 
it is the ſame with that of an executor, as to the burial of 
the deceaſed and payment of funeral charges, the maki 
of an inventory of his goods and chattels, the payment 
debts, and the paſſing of an account. But ſomething 
more is to be done by an adminiſtrator with to 
diſtributing the effects of inteſtates, which is regulated by 


the ſtatute, commonly called the Statute of Diſtribution, * 


that is, the 22 & 23 Car. 2. c. 10. by which it is 
enacted, that all ordinaries and eccleſiaſtical judges (up- 
on granting adminiſtration) muſt take bond of the ad- 
miniſtrator with two or more ſureties, with condition that 
the adminiſtrator ſhall make a true and perfect inventory 
of all the goods and chattels of the deceaſed, and exhibit 


it into the regiſtry of the ordinary's court by ſuch a day; 


and to adminiſter according to law, and to make a true 
and juſt account thereof, and to make diſtribution of the 
ſurpluſage as followeth : vz. one third to the wife of the 
inteſtate, the reſidue among his children, and ſuch as legall 
ſent them, if any of them be dead, other dad Tack 
children (not heirs at law) who ſhall have any eſtate by 
ſettlement of the inteſtate in his life-time, equal to the 
other ſhares. Children, other than heirs at law, ad- 
vanced by ſertlements or portions not equal to other 
as ſhall 
make 


4 


collaterals after brother's and ſiſter's children. 
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make the eſtate of all to be equal. But the heir at law | 
ſhall have an equal part in the diftribution with the ather | 
children, without any conſideration of the value of the 
land which he hath by deſcent or otherwiſe from the in- 
teſtate. | | 

Sect. 5. If there be no children, I N 
tives of them, one moiety ſhall be allotted to t wife, 
the reſidue equally to the next of kindred to the inteſtate, 
in equal degree, and thoſe who repreſent them. 

Sect. 6. No repreſentation ſha}l be | ——_ 
there be no wife, all ſhall be diſtributed among the chul- 
dren ; and if no child, to the next of kin to the in- 
reſtate in equal degree, and their LOO 

$ct. . No ſuch diſtribution ſhall be made till one year 
after the inteſtate's death; and every one, to whom any 
ſhares ſhall be allotted, ſhall give bond with ſureties in 
the ſaid courts, that if debts afterwards appear, he ſhall 
refund his rateable part thereof, andof the adminiſtrator's. 

Sect. 8. In all cafes where the ordinary hath uſed to 
grant adminjſration cum teſtamento aunexo, he ſhall con- 


tinue4o"to do. Made perpetual, 1 Fac. 2. cap. 17. But] conſeq 


5 1 Fac. 2. cap. 17. .. 6. No adminiſtrator ſhall 
be cited into court to render an account of the perſonal 
eſtate of his inteſtate, otherwiſe than by an inventory 
thereaf, unleſs at the inſtance of ſome on in behalf 
of a minor, or having a demand out of ſuch eſtate as a 
creditor,” or next of kin ; nor ſhall be compellable to ac- 
count before any ordinary or Judge empowered by the 
act of 22 & 23 Car. 2. cap. 10. otherwile than as afore- 

Sect. 7. If after the death of a father, any of his chil- 
dren ſhall die inteſtate, without wife or children, in the 
life-time of the mother, every brother and ſiſter, and 
their repreſentatives, ſhall have equal fhare with her. 

Upon this clauſe of the ſtatute this caſe has been de- 
termined. . After the death of the father the ſon died in- 
teſtate, without iſſye, but leaving a wife, a mother, {three 
brothers, a ſifter, and two nieces, the children of a de- 
ceaſed brother : this is within the ſtatute : the inteſtate's 
wife ſhall have but one moiety, and as to the other 
moiety, the inteſtate's brothers and ſiſters, &c. ſhall 
come in for an equal ſhare thereof with the mother. 2 
P. Williams. 344. 

But if a child dies inteſtate and unmarried, the father 
ſurviving has the child's whole eſtate at this day. 1 
P. Williams 48. And this without taking adminiftration 
to him. Pr. Cb. 260. 

Sect. 8. The clauſe in the ſaid act of 22 & 23 Car. 2. 
c. 10. by which 1s ided, that that act ſhall not pre- 
judice the cuſtoms of the city of London and province of 
York, ſhall not extend te ſuch part of any inteſtate's 
eſtate, as an adminiſtrator, by virtue of his being ſo, by 

retence of any cuſtom may claim, to — cs ſame 
rom diſtribution. , , 

It has been held, that a deſcent of lands in the nature 
of Borough Enghifþ to the youngeſt ſon, will not prevent 
his having a full diſtributive ſhare of his father's perſonal 
eſtate: the right to which veſts immediately on the in- 
teſtate*s death: but not fo as to exclude a poſthumous 
child. Wood's Inſt. new edit. 341. h 

It has been reſolved likewiſe, that the ha blood ſhall 


have a ſhare upon a diſtribution equally with the whole 


blood. Id. 

It ſeems to have been always holden, that the huſband 
was intitled to adminiſtration as beſt friend to his wife, 
within the words of the ſtatute 31 E. 3. but there being 
ſome doubt, whether ſince the ſtatute of 22 & 23 Car. 2. 
he was not obliged to diſtribution amongſt the reſt 
of her kindred, it was thought proper to ſettle this mat 
ter by a ſubſequent law, viz. | | 

Star. 29 Car. 2. cap. 3. ſe. 25. The act of 22 & 23 
Car. 2. cap. 10. ſhall not extend to the eſtates of feme co- | 
verts that die inteftate, hut that their huſbands may have | 
adminiſtration of their perſonal eſtates, and recover and 


enjoy the ſame as they might have done before the mak- 


ing of the ſaid act. perpetual, 1 Fac. 2. c. 17. 
- Alſo ſince the ſtatute 22 Car. 2. the ordinary may 
grant adminiſtration to the wife or next a-kin, at his 
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N —— ſhe muſt er us — ſhare ; 

˖ may grant adminiſtration to 
the wife, and as to — part, to the — of kin 3 
in which caſe neither can complain, ſince the ordinary 
need not have granted any part-of the adminiſtration to 
the party complaining. _ 1 Sid. 179. Raym. 93. 1 
Show. 341. 1 Salk. 36. 

If there be 2 father and ſon, and the father 
dies inteſtate, the ſon ſhall have the adminiſtration, and 
not the grandfather, tho' they be both in equal degree as 
to nearneſs of kindred. 2 Vern. 125. ſaid arguendo. 

Since the making this ſtatute 22 & 23 Car. 2. a man 
died inteſtate having one fon, who like wiſe died inteſtate, 
and adminiſtration of goods was granted to the next of kin 
of the father, becauſe there being but one child, there can 
be no diftribution; and ſo this is a caſe out of the ſtatute, 
and therefore the fon is to have the whole at Common 
law ; but it hath been otherwiſe adjudged fince that time, 
(viz.) that by this ſtatute of diſtribution of inteſtates 
eſtates, a right is veſted in one child, where there is one 
and no more (viz.) a right to ſue for the eſtate ; and by 
uence, if he die, before the eſtate is recovered and 
actually in his poſſeſſion, it muſt go to his adminiſtrator, 
and not to the adminiſtrator of the father. Bunbill v. 
Newton, 35 Car. 2. Palmer v. Allcock. 3 Mod. 58. 

So wherea perſon died inteſtate, leaving two, who were 
next a-kin, in equal degree to him, one of them died in- 
teſtare within the year, and before diſtribution ; adjudged, 
that an intereſt was veſted in him, and his next of kin 
ſhall have adminiſtration, like the caſe of a re/iduary le- 
gatee dying before probate of the will, (viz.) his next 
of kin ſhall have the adminiſtration, and the next of the 
teſtator. Show. 25. 

Adminiſtration was granted to the grandmother ; and 


the aunt moved for a mandamus, but it was denied; for 


ſhe is as near of kin as the aunt, or rather nearer, becauſe 
ſhe is in the right line aſcending. 1 Salt. 38, 39. 


III. Of ſuits by and againft adminiſtrators. 
Againſt an adminiſtrator and for him, action will lie, 
as for and inſt an executor, and he {hall be char; 
to the value of the and no further ; unleſs it be by 
his own falſe plea, or by waſting the of the in- 
teſtate. An executor or adminiſtrator ſhall never be 
charged de honis propriis, but where he doth ſome wrong; 
as by ſelling the teſtator's goods, and converting the mo- 
ney to his own uſe, concealing or waſting them, or by 
pleading what is falſe. Dyer 210. 2 Roll. Rep. 295. 
But this plea muſt be of a fact, within his own know- 
ledge. If an adminiſtrator plead plene adminiftravit, and 
tis found againft him, the judgment ſhall be de bonis pro- 
priis, becauſe *tis a falſe plea, and that n his own 
knowledge. 2 Cro. 191. Contra where he pleads ſuch 
a plea, and that he hath no more than to ſatisfy ſuch a 
judgment, &c. the recovery ſhall be de bonis teftatoris, 
&c. 2 Roll. Rep. 400. Upon plene adminiſtravit pleaded 
by an adminiſtrator, the Maino muſt prove his debt, 
or he ſhall recover but a penny damages, though there 
be aſſets; becaule the plea — 2 the debt, but not 
the quantum. 1 Salk. 296. Special bail is not required of 
adminiſtrators in any E brought againſt — for the 
debt of the inteſtate; except where they have waſted the 
of the deceaſed : nor ſhall coſts be had againſt admi- 
niſtrators. Vide New Abr. tit. Coſts. Where an adminiſtra- 
tor is plaintiff, he muſt ſhew by whom adminiſtration was 
granted; for that only intitles him to the action: but if an 
adminiſtrator is defendant, the plaintiff need not ſet forth 
whom adminiſtration was granted, for it may not be 
within his. knowledge. Sid. 228. 1 Lutw. 301. If a ſtran- 
ger that is not admini/trator, takethe goods and adminiſter 
in his own wrong, he ſhall be charged and ſued as an execu- 
tor. Terms de Ley 24. And generally an adminiſtrator ſhall 
be charged by others, for any debt or duty due from the 
as he himſelf might have been charged in his life- 
time; ſo far as he hath any of the inteſtate's eſtate, to diſ- 
charge the ſame. Co. Lit. 219. Dyer, 14. An admini- 
ſtrator s power is given by the adminiſtration, therefore he 
can do nothing until that be granted; and yet as to 
taken away before, the adminiſtration ſhall relate ſoas 
to give the adminiſtrator an action for them. Fitzbers. _ 
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a man have judgment for land in a real or mix d ac- | upon the ſea. For the conſtruction of this ſtatute, ſee 
3 and for EE and then dies; his executor or ad- 2 Bulſtr. 323. 3 Bulſtr. 205. 13 CG. 52. Fes 
miniſtrator, not the heir, ſhall have — * = ; 5 rich 15 mn - 3 _ ——— 3 
. | . 2 in. 53. 9. | tratts, a x 
mages; but not for the land. Fitz 1 age bodies of counties by land or _ w_ 0 m_— — — 
IV. How adminiſtration be revoked, | | miral ſball have no conuzance, they e tried, &c. 
The ordinary ——— —— letters of adminiſtra- | by the law of the land; but of the death of a man, and of 
tion which he hath duly granted; but if they are granted | aybem done in great ſhips, being in the main ſtream of 
to ſuch perſons who ought not by law to have them, | great rivers beneath the points near the ſea, and in ns other 
he may revoke them. 1 Lill. 38. For juſt cauſe they | place of the ſame river, the admiral Hall have conuzance ; 
may be revoked, and where a perfon 1s a lunatic, &c. | and alſo to arreſt ſhips in great flotes, for the great voyages 
Andif granted where not grantable, they may be repealed | of the king and the realm, ſaving to the king bis forfeitures ; 1 
by the delegates. 1 Lev. 157, 186. If an adminiſtra- | and ſhall have 9696 2 in ſuch fleets during ſuch voyages, A 
tion is granted, and afterwards a will is produced and | only ſaving to lords, &c. their liberties. | | 1B 
proved, the adminiſtration ſhall be revoked ; and all acts] By the ſtatute 2 Hen. 4. c. 11. reciting the 13 R. 2. 
done by the adminiſtrator are void. 2 Roll. Abr. goy. If | c. 5. it is enacted, that be that finds himſelf — 9 
a citation is granted againſt a ſtranger adminiſtrator, and | againſt the form of the ſtatute, | ſhall have his action ty writ *Y 
his adminiſtration is revoked by ſentence, yet all acts done grounded upon the caſe againſt him that fo ſues in the AM 
by him bona fide as adminiſtrator are good till the revoca- admiralty, and recover double damages again bim, and be 
tion; the adminiſtration being only voidable. 6 Rep. 18. | Hall incur the pain of 10 1. if be be attaintea. | 
8 Rep. 135. But if there is any fraud, a creditor may | By the ſtatute 28 Hex. 8. cap. 15, it isenaCted, that 
44 have relict upon the ftat. 13 Eliz. cap. 5. And when the | © all felonies and robberies, &c. upon the fea, or in any 
= firſt adminiſtration is merely void, as granted by a wrong | haven, river, creek or place, where the admiral or admi- 


4 rſon, &c. it is otherwiſe : ſo when there is an appeal | rals have, or pretend to have power, authority or juriſ- 1 
rom the grant of the adminiſtration, to ſuſpend the former | diction, ſhall be inquired, tried, heard, determined and 23 

decree. 5 Rep. 30. Adminiſtration was granted to J. S.] adjudged in ſuch ſhires and places in the realm, as ſhall 3 

and he releaſed all actions, and after the adminiſtration | be limited by the king's commiſſion or commiſſions to be Y 

was revoked, and declared void; this releaſe was held | directed for the ſame, in like form and condition as if any 3 

. 1 Brownl. 51. If an adminiſtrator give "—_ ſuch offence or offences had been committed or done in 1 

away, and then adminiſtration is revoked or repealed, *tis | or upon the land; and ſuch commiſſions ſhall be had under 'Y 

- faid the gift is good; except it be by covin, when it ſhall | the king's great ſea], directed to the admiral or admirals or 1 


be void only againſt a creditor by ſtatute : and where the | to his or their lieutenant, deputy or deputies, and to three 
adminiſtrator after many goods adminiſtered, had his ad- | or four ſuch other ſubſtantial perſons as ſhall be named or ; 
miniſtration revoked, bel it was committed to B. who | appointed. by the lord chancellor of England for the time 4 

| ſued the firſt adminiſtrator for goods unduly adminiſtered ;_ | being, from time to time, and as oft as need ſhall require, 

it was held, that there was no remedy but in Chancery. | to hear and determine ſuch offences after the common 

| 6 Rep. 19. Clayt. 44. 4 Shep. Abr. 89. See Hob. 266. | courſe of the laws of this land, uſed for felonies and 
= But we conceive, in ſuch a caſe as this, the ſecond ad- | robberies, &c. done and committed upon the land within 
miniſtrator might maintain an action at law againſt the | this realm“: And it is further enatted, © that if any per- 

firſt, for money had and received, &c. or trover for any | ſon or perſons happen to be indicted for any ſuch offence 

goods remaining in his poſſeſſion. done, or hereafter to be done upon the ſeas, or in any 

In 2 Leon. 155. tis ſaid, where the firſt adminiſtration | other place above limited, that then ſuch order, proceſs, 

is void, the adminiſtrator, who, under that adminiſtra- | judgment and execution, ſhall be uſed, had and done, 

tion, takes the goods, is a treſpaſſer. And this we ap- | and made to and againſt every ſuch perſon and perſons 

prehend to be law, becauſe at the time of taking he had | ſo being indicted, as againſt felons, &c. for any felony, 

not any authority. Letters of adminiſtration obtained by | &c. upon the land, by the laws of the land is accuſtomed; 

fraud are void. 3 Rep 78. 6 Rep. 18, 19. 8 Rep. 143. | and ſuch as ſhall be convict of any ſuch offence, by ver- 

Vide Com. Dig. 1 V. tit. Adminiſtration and admini- | dict, confeſſion or proceſs, by authority of any ſuch com- 

ſtrator, and the table to Coke's Reports, ſame title. miſſion, ſhall have and ſuffer ſuch pains of death, loſſes 
ADMINISTRATRINX, (Lat.) She that hath goods | of lands, goods and chattels, as if they had been attainted 

and chattels of an inteſtate committed to her charge, as | and convicted of ſuch offence done upon the land ; and 


an adminiſtrator. | alſo, that they ſhall be excluded from the benefit of the 3 
ADMIRAL, (admiralius, admirallus, admiralis, capita- | clergy.” * | 4 
neus or cuſtos maris) is derived of the French amerel, and | It was held (Telv. 134.) that by force of this ſtatute, 1 
ſignifies an high officer or magiſtrate, that hath the go- | acceſſaries to this offence could not be tried; but this is 9 
vernment of the king's navy, and the determining of all | remedied by 11 & 12 V. 3. cap. 7. by which their aiders 4 
cauſes belonging to the ſea. This word is alſo ſaid to have | and comforters, and the receivers of their goods are made y 
its derivation from the Saxon aen mereal, over all the ſea: | acceſſaries, and to be tried as pirates by 28 Hen. 8. cap. 3 
and in antient time the office of the admralty was called | 15. alſo the ſaid ſtatute 11 & 12 V. 3. directs how « 


cuſtodia maritime Anglie. Co. Lit. 260. It appears that | pirates may be tried beyond ſea, according to the Civil 
antiently the admirals of England had juriſdiction of all | law, by commiſſion under the great ſeal of England. 
cauſes of merchants and mariners, happening not only By the ſtatute 5 Eliz. cap. 5. ſeveral offences in the 
upon the main ſea, but in all foreign parts within the | a& mentioned, if done on the main ſea, or coaſts of the 
king's dominions, and without them, and were to judge | ſea, being no part of the body of any county, and with- 
them ina ſummary way, according to the laws of Oferon | out the —_, juriſdiction and liberties of the cinque- 
and other fea laws. 4 Inſt. 75. In the time of king | ports, and out of any haven and pier, ſhall be tried be- 
Ed. 1. and king Jobn, all cauſes of merchants and ma- | fore the admiral or his deputy, and other juſtices of oyer 
riners, and things arifing upon the main ſea, were tried | and terminer, according to the ſtatute of 28 H. 8. 
before the lord admiral : but the firſt title of admiral of By the ſtatute 1 Ann. cap. g. captains and mariners 
England, expreſsly conferred upon a ſubject, was given by belonging to ſhips, and deſtroying the ſame at ſea, ſhall 
patent of king Rich. 2. to the earl of Arundel and Surry. | be tried in ſuch places as ſhall be limited by the king's 
Of late times this high office has been generally executed | commiſſion, and according to 28 H. 8.” | F 
by commiſſioners ; who by ſtatute are empowered to uſe The ſtatute 10 Ann. cap. 10. directs how the trial o 
_ _— 2 oo 3 as — _—_ LW & | officers and ſoldiers, that either upon land out of Great 
cap. 2. reign of £4. 3. the court i tai 1 
og 8 and _ a. lieaized its juriſdiction. 55 — ff an: iu 
y the ſtatute 13 Rich. 2. ſt. 1. c. 5. it is enacted, that, | And by the ſtatute 4 Geo. 1. cap. 11. all perſons who 
pon 5-80 of encroachments made by the admirals and ſhall commit any offence for which they ought to be ad- 
4 = 3 e admirals and their uties ſhall meddle judged pirates, felons, or robbers by 11 & 12 W. 3. may 
with nothing done within the realm, but only with things done tried and judged for every ſuch offence according to 
| : the 
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the form of 28 H. 8. and ſhall be excluded from the be- 
nefit of a 

The juriſdiction of the lord admiral therefore is con- 
fined to the main ſea, or coafts of the ſea, not being 
within any county. Thus, the admiralty hath cogni- 
1 3 i i beneath the brid 

in rivers, t ges t : 
— 7 : — the common law, if a man be killed 
upon any arm of the ſea, where the land is ſeen on both 
ſides, the coroner is to inquire of it, and not the admi- 
ral; for the county may take cognizance of it; and 
where a county may inquire, the lord admiral has no ju- 
riſdiction. 3 Rep. 1079. All * and havens are infra 
corpus comitatus, and the admiral hath . — of any 
thing done in them: between high and low water - mark, 
the common law and admiral have juriſdiction by turns; 
one upon the water, and the other upon the land. 3 Ip. 
113. Every commander, officer, and ſoldier of ſhips of 
war, ſhall obſerve the commands of the admiral, &c. on 
pain of death, or other puniſhment. 13 Car. 2. cap. g. 
The lord admiral hath to grant commiſſions to in- 
ferior vice-admirals, c. to all courts martial, for the 
trial of offences againſt the articles of war; and theſe 
courts determine by plurality of voices, &c. Stat. Bid. 
Admiralty proceſs is made out in the name of the admiral, 
who has under him a judge of the admiraity : and tho 
the proceedings are according to the Civil law, and 
maritime laws of Rhodes and Oleron, the ſea being without 
the common law ; yet by the ſeveral ſtatutes abovemen- 
tioned certain offences at ſea may be tried by ſpecial com- 
1 to the lord admiral, &c. according to the laws of 
nd. hy 

The admiralty is ſaid not to be a court of record, by rea- 
ſon it by the Civil law. 4 Inft. 135. But the 
admiralty has juriſdiction where the common law can give 
I e e 
0 | t ic . . 
The þ-o rh hath juriſdiction in caſes of freig — 
ner's wages, breach of charter- parties, thou 
in the realm ; if the penalty be not dem 
wiſe in caſe of building, mending, faving, and victualling 
ſhips, &c. ſo as the ſuit be — ſhi 
againſt the parties — 2 Cro. 216. "raſan: Parrot 
contracted on the credit of the ſhip, and they may all join 
in ſuits in the admiraliy ; whereas at common law they 
muſt all ſever : the maſter of a ſhip contracts on the cre- 
dit of the owners, and not of the ſhip; therefore he 
cannot proſecute in the admiralty for his wages. ; 
33. It is allowed by the common lawyers and civilians, 
that the lord ednyra/ bath iſance of ſeamens wages, 
and contracts, and debts for making ſhips ; alſo of things 
done in navigable rivers, . damage done to 
perſons, ſhips, goods, annoyances of free paſſage, &c. 
And of contracts, and other things done beyond ſea, re- 
lating to navigation and trade by ſea. Wood's Inſt. 218. 
But af a contract be made beyond ſea, for doing of an act 
or payment of money within this kingdom ; or the con- 
tract is upon the ſea, and not for a marine cauſe, it ſhall 
be tried by a jury ; for where part belongs to the com- 
mon law, and part to the admire}, the common law ſhall 
be preferred. And contracts made beyond fea may be 
tried in B. R. and a fact be laid to be done in any place 
in England, and ſo tried here. 2 Bulſtr. 322. | 

Where a contract is made in England, and there is a 
converſion beyond ſea, the party may fue in the admiralty, 
or at common law. 4 Leon. 257. So where a bond is 
made and delivered in France: but we apprehend, if tis 
under ſeal, it can't be ſued in the admiraity. An obliga- 
tion made at ſea, it has been held cannot be ſued in the 
admiraPs court; becauſe it takes its courſe, and binds 
according to the common law. Hob. 12. The court of 
admirally cannot hold plea of a matter ariſing from a 
contract made upon land, tho* the contract was 


concerning things belonging to the ſhip : but the admi- 
% es, &c. becauſe 


ralty may hold plea for the feamens 


—. become due for labour done on the ſea; and the con- 
tr 


made upon land, is only to aſcertain them. 3 Lev. 


60. Though where there is a nt in 
writing, by which ſeamen are to receive their wages, in 
any other manner than uſual ; or if the agreement at land 


death or maim of a man, committed in any 


it condemned as a prize 
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be under ſeal, ſo as to be more than a parol contract, it 
is otherwiſe. 1 Salt. 31. See Hob. pg. If the maſter 
pawns the ſhip on the high ſea out of neceſſity for tackling 
or proviſion, without the conſent of the owners, it ſhall 
bind them; but tis otherwiſe where the ſhip is pawned 
for the maſter's debt: the maſter can have no credit 
abroad, but upon the ſecurity of the veſſel ; and the ad- 
miralty gives remedy in theſe caſes. 1 Salk. 35. The 
maſter hath a right to hypothecate the ſhip, for any debr, 
incurred on her account. Vide 1 Inft. 134, 140. Tho? 
the agreement is made, and the money kat at land. 1 
Lord Ray. 152. Benzen v. Jeffries. Sale of goods (taken 
by piracy) in open markets, is not binding by the admiral 
law, ſo that the owner may retake them; but at common 
law the ſale is binding, of which the admiralty mult take 
notice. 1 Roll. Abr. Vide 1 Vent. 308. | 

If a ſhip is taken by pirates upon the ſea, and the ma- 
ſter, to redeem the ſhip, contracts with the pirates to pay 
them gol. and pawns his perſon for it, and the pirates 
carry him to the iſle of S. and there he pays it with mo- 
ney borrowed, and gives bond for the money, he may 
ſue in the admiralty for the 501. becauſe the original 
cauſe aroſe upon the ſea, and what followeth was but ac- 
ceſſory and conſequential. Hard. 183. 

If goods delivered on ſhipboard are imbezzled, all the 
mariners ought to contribute to the ſatisfaction of the 
— that loſt his goods, by the maritime law, and the 
cauſe is to be tried in the admiralty. 1 Lill. 368. By 
the cuſtom of the admiralty, goods may be attached in the 
hands of a third perſon, in cauſa maratima & civili, and 
they ſhall be delivered to the plaintiff after defaults, on 
caution to reſtore them, if the debt, &c. be diſproved in 
a year and a day; and if the party refuſe to deliver them, 
he may be impriſoned quouſque, Sc. March Rep. 204. 
The court of admiralty may cauſe a party to enter into 
bond in nature of caution or ſtipulation, like bail at 
common law; and if he render his body, the ſureties are 
1 ; and execution ſhall be of the or of 
the body, &c. not of the lands. Godh. 260. 1 Shep. 
Abr. 129. See 1 Salk. 33. T. Ray. 78. 2 Lord Ray. 
1286. Fitzg. 197. A perſon in execution, on judgment 
in the admiral i court, upon a contract made on the land 
in New England was diſcharged, being out of the adm:- 
ralty juriſdiction. 3 Cro. 603. 1 Cro. 685. And 
where ſailor's cloaths were bought in St. Katherine's pa- 
_ near 3 ich 3 delivered in the 

ip; on a ſuit in ir or the money, prohibi- 
— ted ; for this was within the 2 ſo of 
a ſhip lying at Blackwall, Sc. Owen 122. Hughes's 
Abr. 113. But the admiralty may proceed againſt a ſhip, 
and the fails and tackle, when they are on ſhore, altho* 
alledged to be detained at land : yet upon ing offer 
of a plea, claiming property therein, and refuſal of the 
_ on this — a prohibition ſhall be had. 1 
Show. 179. 

If there be a war with the Dutch, and an Engliſhman 
having letters of mark, takes an Oſtender for a Dutch ſhip, 
and brings it into a haven, and libels againſt it to have 
wy — but _—_— be given that it 
is no prize; t 7 may libel in the admiral 

T "the in, for the the ſhip — 
while it lay in the port ; for the original taking being at 
ſea, the bringing it into the port, jn order to have it con- 
33 is but a conſequence thereof. 1 Lev. 243. 1 

. 367. 

If an Zxghjb ſhip takes a French thip richly laden, the 
French being in enmity with us, —— ſhip is libelled 

ainſt, after due notice on the exchange, &c. de- 
— a lawful prize, the king's proctor may exhibit a 
libel in the admiralty court, to compel the taker (who 
ſent the ſhip to Barbados, and converted the leading to his 
own uſe) to anſwer the value of che prize to the king; 
although it was objected, that by the firſt ſentence the 
perty was veſted in the king, and that this ſecond libel 
was in nature of an action of trover, of which the court 
of admiralty cannot hold plea. Carth. 399. 

If the owner of a ſhi vitucts ic end finda ie 40 
ſea, with letters of reprilal, and the maſter and mariners 
when they are at ſea commit piracy upon a friend of the 
ä notice or aſſent of the owner, 3 
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this the owner ſhall loſe his ſhip by the admiral law, and 
our law ought to take notice thereof. 1 Roll. Abr. 530. 

But ſee 1 Noll. 283. 1 Sit ; 
By the ar and cuſtom of merchants, if the ſhip 
be caſt away, N n 
they loſe their wages; ſo if taken by pirates, or if they 
run away; for if ĩt were not for this policy, they would 
forſake the ſhip in a ſtorm, and yield her up to enemies 

in any danger. 1 Sid. 179. 1 Mod. 93. 1 Vent. 146. 
The admiralty court may award execution 8 land; 
tho? not hold plea of any thing ariſing on land. 4 inſt. 
141. And upon letters miſſive or requeſt, the admiralty 
here may award 1 a judgment ee 
where an Engliſbman flies or comes over hither, by 

4 as 5 party, who ſhall not be delivered by 
the common law. 1 Roll. Abr. 530. When ſentence is 
given in a foreign admiraliy, the party may libel for exe- 
cution of that ſentence here ; becauſe all courts of admi- 
ralty in Europe are governed by the civil law. Sid. 418. 
Sentences of any admiralty in another kingdomare to be 
credited, that ours may be credited there, and ſhall not 
be examined at law here: but the king may be peti- 
tioned, who may cauſe the complaint to be examined 
and if he he finds juſt cauſe, may ſend to his embaſſador 
where the ſentence was given, to demand redreſs, and 
upon failure thereof, will grant letters of marque and re- 
priſal. Raym. 473. | 
lf one be ſued in the admiralty, contrary to the ſtatutes 
-13 & 15 R. 2. he may have a ſuperſedeas, to cauſe the 
judge to ſtay the proceedings, and alſo have action againſt 
the party ſuing. 10 Rep. 75. A ſhip being privately 
arreſted by admiralty proceſs only, and no ſuit, it was ad- 


judged a proſecution within the meaning of the ſtatutes; 


and double damages, &c. ſhall be recovered. ' 1 Salk. 
31, 32. And if an erroneous judgment is given in the 
- admiralty, appeal may be had to delegates appointed by 
commiſſion out of Chancery, whoſe ſentence ſhall be final. 
Stat. 8 Eliz. cap. 5. : 15 ' 
Appeals may be brought from the: inferior admiralty 
courts to the lord high admiral: but the lord warden 
of the cinque ports hath juriſdiction of admiralty exempt 
from the admiralty of England. A writ of error does not 
lie upon a ſentence in the admiralty, but an appeal. 4 
Inft. 135. And vide id. 339. By the flat. 22 Geo. 2. c. 
3. His majeſty's commiſſion to all the privy counſellors 
then and for the time being, and to the lord chief baron 
of the court of Exchequer, the juſtices of the King's 
Bench and Common Pleas, and barons of the ſaid court of 
Exchequer, then and for the time being, for hearing and 
determining appeals from ſentences in cauſes of prizes pro- 
nounced in the courts of admiralty, in any of his majeſty's 
dominions, declared valid, although ſuch chief baron, juſ- 
tices and barons: are not of the privy - counſel. | But no 
ſentence ſhall be valid, unleſs the major part of the com- 
miſſioners preſent be of the privy counſel. See tat. 29. 
Geo. 2. f 34. and Com. Dig. 1 V. tit. Admiralty. 
.-» ADMISSION, (admiſſio) Is when a patron of a church 
having preſented to it, the biſnop upon examination ad- 
mits the clerk, by ſaying admixto te babilem. Co. Lit. 344.9. 
It is properly the ordinary's declaration that he approves 
of the preſentee, to ſerve the cure of the church to which 
he is preſented. Co. L. 344. 4. All perſons are to have 
epiſcopal ordination before they are admitted to any par- 
ſonage or benifice; and if any ſhall preſume to be ad- 
mitted, not having ſuch ordination, &c. he ſhall forfeit 
100 J. Stat. 14 Car. 2. No perſon is to be admitted 
into a benefice with cure of 30 l. per ann. in the king's 
books, unleſs he is a batchelor of divinity at leaſt, or a 
preacher lawfully allowed by ſome biſhop, &c. Action 
of the caſe will not lie againſt the-biſhop, if he refuſe to 
admit aclerk to be qualified according to the canons, (as 
for any crime or impediment, illiterature, &c.) but the 
remedy is by writ quare non admifit, or admittendum cleri- 
aum brought in that county where the refuſal was. +7 


m_ * 


The ordinary may refuſe a clerk preſented to him, if 
he be minus idoneus, as outlawed, — — with- 
i age. 2. Int. 632. Or niere laicus. 2 Inſt. 632. 5 
. 58, 4. | 

&c. 2 Iaſt. 632. Dal. 51. Or a manſlayer, felon, &c. 


or periſh through the mariners defaults, 


Or criminoſus, as a heretick or ſchiſmatick, 
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5 Co. 58. Or guilty of any offence for which he ought 
to be deprived. 5 Co. 38. 4. Or if he be illiterate. 
2 Inſt. 632. Caſes in Parliament 91. And to ſay quod 
fuit minus ſufficiens in literaturi & ed ratione inbabilis, is 
ſufficient; tor it is in the negative, and does not conſiſt 
of a ſingle inſtance, but general ignorance. Vide 4 
Med. 135. Ca. Parl. 92. 3 Lev. 114. Salk. 539. 
If the patron: brings a quare impeuit againſt the biſhop 
upon refuſal of his clerk, the cauſe of refuſal is traverſable. 
If it be a ſpiritual matter, and the clerk is living, it ſhall 
be tried by the metropolitan. 2 Ii. 632. 5 Co. 58. 4. 
If it be a temporal matter, or a ſpiritual matter, when the 
party is — it ſnall be tried by the country. 5 Co. 58. 
a. 2 Inſt. 632. en ee ee een ee 
ail TEN DO CLERICO, a vrit where a man has 
recovered his right of preſentation againſt the biſhop. Reg. 
Orig. 33. If a man do recover his preſentation in the 
Common Pleas againſt the biſhop, then he may have a writ 
to the ſame biſhop' to admit his clerk, or unto the metro- 
politan: a perſon recovers an advowſon, and fix months 
paſs; yet if the church be void, the pr may have a 
writ to the biſhop ;- and if the church is void when the 
writ comes to the biſhop, the biſhop. is bound to admit 
his clerk. 7 H. 8. 14 H. 4. Where a man recovers 
againſt another than the biſhop, this writ ſhall go to the 
biſhop ;- and the party may have an alias and a pluries, if 
the biſhop do not execute the writ, and an attachment 
againſt the biſhop, if need be. New. Nat. Br. 84. Ina 
quare;impedit betwixt two ſtrangers, if there appears to 
the court a title for the king, they ſhall award a writ 
unto the biſhop, for the king. js | 
ARMITTENDO IN SOCIUM, a writ for aſſociating 
certain perſons to juſtices of aſſize. Ræ. Orig. 206. 
Knights and other gentlemen of the county are uſually 
aſſociated with judges in holding their afizeson the circuits. 
ADNICHILED, From the Latin nibil, written of old 
Nichil, and ſignifies annulled, cancelled, or made void. 
Stat. 21 Hen. 8. nnn i: 110555 HU PISA | | 
AD OD DAMNUM, Is a writ which ought to be 
iſſued before the king grants certain liberties, as a fair, 
market, &c. Which may be prejudicial to others: it is 
directed to the ſheriff to inquire what damage it may do, 
for the king to grant. a market, fair, &c. Terms de Ley 25. 
Stat. 27 Ed. 1 ftat.' 2. ſe. 1. ordains, that ſuch as 
would purchaſe netu paris ſhall have writs out of Chancery 
to-inquire concerning the ſame. 00 009 no en 
Sec. 4. In like manner they ſhall do that will purchaſe 
any fair, market, warren, or otherliberty; 4: 0 
This writ is likewiſe uſed to inquite of lands given in 
mortmain to any houſe of religion, &. And it ĩs a da- 
E to the country, that a freeholder who hath ſufficient 
lands to paſs _ aſſiſes and jury, ſhould alien his lands 
in mortmain, by which. alienation his heir ſhould not 
have ſufficient eſtate after the death of the father to be 
ſworn in aſſizes and juries. F. N. B. 114m. 
The writ ad quod damnum is alſo had for the turning 
and changing of antient highways:3which may not be 
done without the king's licence obtained by this writ, on 
inquiſition found that ſuch a change will not be detri- 
mental to the public. Vaugb. 341. Ways turned 
without this authority, are not eſteemed highways ſo as 
to oblige the inhabitants of the hundted to make amends 
for robberies, nor have the ſubjects an intereſt therein to 
juſtify going there. 3:Cro. 267. If any one change an 
highway without this authority, he may ſtop the way at 
his pleaſure; But ſee the ſtatute 8 & V. 3. c. 16. for 
enlarging of highways by order of juſtices of peace, &c. 
Where any common highway ſhall be incloſed after a 
vrit of ad quod damnum executed, any perſon aggrieved 


by ſuch incloſure may complain to the juſtices at the next 
quarter- ſeſſions; but if no ſuch complaint or 4 be 
y the 


made, then the inquiſition and return, recorded 
— the — ſhall be for — 8 & 9 
p 3. 8 1 ' 12 : 5 ö 
The river Thames is an highway, and cannot be diverted 
without an ad quod damnum, and to do ſuch a thing ought 
to be by patent of the king. Nay 103. IT 
If there be an ancient trench or - ditch coming from the 
ſea, by which boats and veſſels uſed to-paſs to 5 town, 
if che ſame be ſtapped in any part by outragiouſneſs of 


the 
ſea 
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ſea, and a man will ſue to the king to make a new trench, 
and to flop the antient trench, &c. they ought firſt to ſue a 
| writ of ad quod dammum, to enquire what damage it will 
be to the king or others. F. N. B. 225. E. | 
And if the king will grant to any city the afſiſe of 
bread and beer, and the keeping of _ and meaſures, 
an ad quod damnum hall be firſt awarded, and when the 
ſame is certified, &c. then to make the grant. F. N. B. 
225. E. | 7 0 
I: appears by the writs in the Regiſter, that in antient 
times, upon every grant, confirmation, Sc. or licence 
made by the king, firſt a writ ad quod damnum was to be 
awarded, to inquire of the truth thereof, and what da- 
mage the king might have by the ſame: but now the 


practice is contrary ; and in the 2 of common grants 


of licence, are put in the end theſe words Et hoc abſque 
aliquo brevi de ad quod damnum, ſeu aliguibus aliis bre- 
vidus frve inquiſitionibus- aut tis ſuperinde habend. 
fiend. aut proſequend, &c. Vide Com. Dig. 1 V. 302, 


4 

ADRECTARE, addreſſare, i. e. ad retium ire, recto 
fare, To do right, ſatisfy, or make amends. Gerv. Do- 
robern. anno 1170. | . 

AD TERMINUM QUI PRETERIIT, Awrit of en- 
try, that lies for the leſſor and his heirs, where a leaſe has 
been made of lands or tenements for term of life, or years; 
and after the term is expired, the lands are witheld from 
the leſſor by the tenant, or other perſon that 33 
the ſame: and it likewiſe lies for the heir of the leſſor. 
F. N. B. 201. 

Now by flat. 4 Geo. 2. c. 28. Tenant wilfully hold- 
Ing over, -after demand and notice in writing for de- 
livering poſſeſſion, ſhall pay double the yearly value. 

ADVENT, (adventus) A time containing about a 
month preceding the feaſt of the nativity of our Saviour 
Chriſt. It begins from the Sunday that falls either upon St. 

ew's day, being the 3oth of November, or next to it, 
and continues to the feaſt of Chris nativity, commonly 
called Chriſtmas. Our anceſtors ſhewed great reverence 
and devotion to this time, in regard to the approach of 
the ſolemn feſtival : for in adventu domini nulla afſiſa debet 
capi. Int. — de temp. regis Johan. Ebor. 126. 
But the the ſtatute Yep. 1. cap. 48. ordained that notwith- 
ſtanding the uſual ſolemnity and times of reſt, it ſnould 
be lawful (in reſpect of juſtice and charity, which ought 
at all times to be regarded) to take aſſiſes of novel diſſeiſin, 
mort d anceſtor, c. in the time of Advent, Septuageſima, 
and Lent. This is alſo one of the ſeaſons, from 2 be- 
ginning of which to the end of the octaves of the Epi- 
phany, the ſolemnizing of marriages is forbidden, with- 
out idecial licence, as we may find from theſe old verſes, 


Conjugium adventus probibet, Hilari que relaxat ; 
Septuagena vetat, ſed Paſchæ octava reducit ; 
Rogatio vetitat, concedit trina poteſtas. 


AD VENTREM INSPICIENDUM, A writ menti- 
oned in the ſtature 12 Ed. 2. See Ventre Inſpiciendo, by 
which a woman is to be ſearched, whether ſhe be with child 
ws former huſband, on her withholding lands from the 
heir. | | | 
ADVENTURE, A thing ſent to ſea, the adventure 
whereof the perſon ſending it, ſtands to out and home. 
Lex Mercat. Vide Adventure. e 

ADULTERY, (adulterium, quaſi ad alterius thorum ) 
Anno 1 Hen. 7. cap. 7. and in divers old authors termed ad- 
vowtry, is the fin of incontinence between two married 
| Perſons; and if but one of the perſons be married, it is 
nevertheleſs adultery : but in this laſt caſe it is called 
ſingle adultery, to diſtinguiſh it from the other, which is 
double. This crime is ſeverely puniſhed by the laws of 
God, and the antient laws of the land: the Julian 
law, among the old Romans, made it death; but in 
moſt countries at this time the puniſhment is by 
fine, and ſometimes baniſnment: in England, it is pu- 
niſhed by fine, penance, Sc. King Edmund, a Saxon, 
Leg. ſuar. cap. 4. Adulterium affict juſſit inſtar bomicidii. 
And Canutus the Dane. Hominem adulterum in exilium rele- 
gari juſſit, feminam naſum & aures pr.ecidi. Leg. par, 2. 
c. 6. & c. 50. Leg. Hen. 1. cap. 12.—Rex, Cc. Vic. 


410 XN 


South'ton, Præcipimus tibi quod diligenter inguiri facias per 


legales homines de viſnu. Candeur. /i Robertus Pincerna 
habens ſuſpeftum Will. Wake gui cum uxore ſua adulterium 
committeret, probibuit ei ingreſſum domus ſuæ, & ft idem 


adulterium prædidtum commiſit, i efatus R 
mentula eum privavit, & fi inquiſitio dederit, quod ita fit, 
tunc eidem Roberto & ſuis qui cum eo erant ad hoc faciend. 
terr. & catalla ſua occaſione illa in manum noſtram ſeiſita, 
in pace eſſe facias, donec aliud inde tibi præcipimus, &c. 
Clauſ. 14. Joh. m. 2. Perhaps this might be in ſome 
meaſure agreeable to a law made by William the Con- 
queror, that whoever forced a woman ſhould loſe his ge- 
nitals, the offending parts. ; | 
Before the ſtatute 22 Car. 2. which makes malicious 
maiming felony, it was a queſtion, whether cutting off 


Will. poſt probibitionem illam domum  ipfus Roberti ingreſs 
Obertus 


the privy members of a man, taken in adultery with an- 


other man's wife, was felony or not? For according to 
Bracton, /equitur pæna aliguando capitalis : but anno 13 
H. 3. one Jobn, a monk, being taken by Henry Hull in 
the act with his wife, he cut off the privy members of the 
monk, and was only indicted for a maihem. 3 nf. 118. 
If a wife elope from her huſband, and live with the adx/- 


terer, (without being reconciled to the huſband) ſhe ſhall 


forfeit her dower. 1 Inft. 36. 2 Inſt, 435. And there 
is a notable cauſe concernin aret, the wife of Fobn. 
de Camois, who with her huſband's conſent lived in adul- 
tery with Sir William Pannel, yet loſt her dower. 2 Inf. 


Adultery being a thing temporal, as well as ſpiritual, -is 


againſt the peace, &c. tate, ; 
ADVOCATE, ls the patron of a cauſe aſliſting his 

client with advice, and who pleads for him : it is the ſame 

by the Civil and Eccleſiaſtical laws, as a counſellor by the- 


common law. The eccleſiaſtical, or church advocate, 


was originally of two forts; either an advocate of the 
cauſes and intereſt of the church, retained as a counſellor. 
and pleader of its rights; or an advocate, or patron of 
the preſentation and advowſon. Both theſe offices at firſt- 


belonged to the founders of churches and convents, and. 
their heirs, who were bound to protect and defend their 
churches, as well as to nominate or preſent to them.— 
As Aikwin, founder of Ramſey abbey, proruit in medium, 
' ſe Rameſienfis ecclgſiæ ad vocatum, ſe poſſeſſionum ejus tutorem 
 allegans. Lib. Rameſ. ſect. 49. But when. the patrons 


rew negligent in their duty, or were not of ability or 
— the courts of juſtice, then the religious | 
to retain law advocates, to ſolicit and proſecute their 


cauſes. Vide Spelman. 


ADVOCATI, Were thoſe which-we now call patrons 
of churches, and reſerved to them, and their heirs, a liber- 
ty to preſent a perſon on any avoidance. Blount. 

AULVOCATIONE DECIMARUM, A writ that lies 
for tithes, demanding the fourth part, or upwards, that 
belong to any church. Reg. Orig. 29. 0 ä 

ADVOW, (advocare) To juſtify or maintain an act for- 
merly done. For example: one takes a diſtreſs for rent, 
and he that is —— ſues the replevin: now the di- 
ſtrainer, juſtifying or maintaining the act, is ſaid to advow 
or avow : and hence comes aduowant and advowry. Old 
Nat. Br. 43. Now called avowant and avowry, the d 
being dropped in ſpelling, as well as in pronunciation. The 
ſignification of this word is alſo to bring forth any thing: 
antiently when ſtolen were bought by one, and fold 
to another, it was lawful for the right owner to take them 
wherever they were found; and he in-whoſe poſſeſſion 
they were found, was bound advocare, i. e. to produce 
the ſeller to juſtify the ſale ; aud ſo on till they found the 
thief. Afterwards the word was taken for any thing 
which a man acknowledged to be his own, or done by 
him, and in this ſenſe it is mentioned in Fleta, lib. 1. 
cap. f. par. 4. Si vir ipſum in domo ſua ſuſceperit, nutri- 


| erit & advocaverit filium ſuum. See AVOWRY. 


ADVOWEE, or avowee, (advocatus) Is uſed for him 


that hath right to preſent to a benefice: and by 25 Ed. 3. 
we find oo 


: owee paramount is taken for the king, 
the higheſt n ad quem pertinet jus 
advocationis alicujus ecclgſiæ, ut ad ec 


non alieno, poſfit præſentare. Fleta, lib. 5. c. 14. 
ADVOWSON, (advocatio) Signifies the right of pre- 
ſentation to a church or benfice: and he who hath this right 
to 


clefiam, nomine proprio 


1 
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to preſent is ed 4 becauſe —— Gr 
tained the right o entation to any churc 
tainers of, — — to the ſame church. When the 
Chriſtian religion was firſt eſtabliſhed in England, kings 
to build cathedral churches, and to make biſhops ; 
afterwards, in imitation of them, ſeveral lords of 
manors founded particular churches on ſome part of their 
| own lands, and endowed them with glebe, reſerving to 
themſelves and their heirs a right to rm fir perſon 
to the biſhop, when the ſame ſhould void: and 
this is an advomſon, and he that hath this right of 
ſentation is termed the patron, it being preſumed that 
who founded the church will av and take it into 
his protection, and be a patron to defend it in its juſt 
ights. 1 Nelſ. 1 See EN to the origin 

-patronages, Wi ep. part 2. 183. 

Under — it may be proper 


I. To confider the ſeveral kinds of A 
II. How advowſons may lapſe. 
III. How they may be gained by uſurpation. 


I: Advowſons are of two kinds; appendant, and in groſs : 
t, is a right of preſentation dependant upon a 
manor, lands, Sc. and paſſes in a grant of the manor as 
incident to the ſame; and when manors were firſt created 
and lands ſet apart to build a church on ſome part thereof, 
the advowſox or right to preſent to that church became 
endant to the manor. Advowſen in groſs is a right 
CbGſtin by itſelf, belonging to a perſon, and not to a ma- 
nor, s, Sc. So that when an advowſon appendant is 
ſevered by deed or grant from the corporeal inheritance 
to which it was appendant, then it becomes an advotſon 
8 1 Infl. 121, 122. 
f he that is ſeiſed of manor, to which an advowſon is 
m—_— grants one or two acres of the manor, toge- 

with the advowſon ; the advowſon EIS 
fuch acre; eſpecially after the grantee preſented, 
Watſon's Gerl Incumbent, c. 7. 

But this feoffmenr of the acre with the advowſon ought 
to be by deed, to make the advowſon appendant; and the 
acre of land and the advowſon ought to be granted by 
the fame clauſe in the deed; for if one having a manor 
with an advowſon —_ grant an acre parcel of 
the ſaid manor, and by another clauſe in the ſame deed 
grants the advowſon ; the advowſon in ſuch caſe ſhall not 
paſs as appendant to the acre : butif the grant had been 
of the intire manor, the advowſon would paſs as appen- 
dant. So if a huſband, ſeiſed in right of his wife of a 
manor to which an advowſon is appendant, doth alien the 
manor by acres to divers perſons, ſaving one acre; the 
advowſon ſhall be appendant to that acre. Or if a leſſee 
for life of a manor to which an advowſon belongs, alien 
one acre, with the advowſon appendant, the advowſon 
is thereby appendant to that acre. Vat. c. 7. 

The right of advowſon, tho? t to a manor, 
caſtle, or the like, may be ſevered from it ; and being 
ſevered, becomes an advowſon in groſs; and this may be 
effected divers ways: as, 1. If a manor or other thing to 
which it is ndant is granted, and the advowſon ex- 
cepted. 2. If the advowſon is granted alone, without 
the thing to which it was appendant. 3. If an advowſon 
appendant 88 to by the patron, as an advowſon 
in groſs. 757. 
| diſappendancy may alſo be temporary; that is, the 

appendancy, tho? turned into groſs, may return: as, 1. If 
the advowſon is excepted in a leaſe of a manor for life ; 
during the leaſe, it is in groſs, but when the leaſe expires 
it is appendant again. 2. If the advowſon is granted for 
life, and another enfeoffed of the manor with the appur- 
tenances; in ſuch caſe the reverſion of the advowſon 
paſſeth, and at the expiration of the grant it ſhall be 
appendant, and fo in other caſes. 

Bur in caſe of the king, by the ſtatute of prærogativa 
regis, 17 Ed. 2. c. 15. the king giveth or granteth 
3 urtenances ; without be make ex- 
preſs mention in bi or writing, of advowſon of churches 
when they fall, belonging to dos — or — 
the king reſerveth to himſelf fuch advowſons, albeit that 
among other perſons it hath been obſerved otherwiſe. 
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But when he reſtorerb, as in caſe of the reſtitution of a 


biſhop's temporalties ; then advowſons paſs without ex- 
preſs mention, or any words equivalent thereto. 10 Co. 


64. 
The law, in the caſe of a common perſon, is thus ſet 


down by Rolle, out of the antient books: If a man ſeiſed 


of a manor to which an advowſon is appendant, aliens 
that manor, without ſaying with the appurtenauces (and 
much more without naming the advowſon) yet the ad- 
ee for tis parcel of the manor. 2 Roll. 

An advowſon being an inheritance incarporeal, and ly- 
ing in manual occupation, cannot pals by Avery; but may 
be red by deed, or by will, either for the inheritance, 
or for the right of one or more turns, or for as many 
as ſhall happen within a time limited. 

But this general rule, with regard to advowſons in 
groſs, next avoidances, and the like, is to be underſtood 
with two limitations. | 

Firſt, That it extends not to eccleſiaſtical perſons of 
any kind or degree, who are ſeiſed of advowſons in the 
right of their churches ; nor to maſters and fellows of col- 
leges, nor to guardians of hoſpitals, who are ſeized in 
right of their houſes ; all theſe being reſtrained (the 
biſhops 3 Eliz. cap. 19. and the reſt by the 13 Eliz. 
cap. 10.) making any grants but of things corporeal, 
of which a rent or annual profit may be reſerved ; and 
advowſons and next advoidances, which are incorporeai 
and lie in grant, cannot be of that ſort; and therefore 
ſuch grants, however confirmed, are void againſt the ſuc- 
ceſſor; tho? they have been adjudged to be good againſt 
the grantors (as biſhop, dean, „or guardian) dur- 
ing their own times. | 

Coporeal hereditaments are ſaid to lie in livery (as 
actual poſſeſſion may be given of them). Incorporeal are 
ſaid to lie in (for the reverſe of the preceding rea- 
ſon.) And they paſs merely by the delivery of the deed. 
ye Bratton, l. 2. c. 18. Blackftone's Commentaries, 
2 V. 317. 

; — Where the right of ing is abſolute and 
indiſputable ; yet a cannot by a common 
perſon, whilſt the church is void, ſo as to be intitled 


thereby to ſuch void turn; for however the avoidance 


that ſhall happen next after, or the inheritance of the ad- 
: n, m wy * 2 vyns the 
turn (being a mere ſpiritual thing and annexed 

to the perſon of the patron) is not grantable : it is then 
(as the law books ſpeak) a thing in power and authority, 
a thing in action and effect; the execution of the ad vow- 
ſon, and not the advotſon. This is the doctrine and 
language of all the books; which alſo ſay, that if two 
have a grant of the next avoidance, and one releaſeth all 
right and title to the other while the church is void: ſuch 
releaſe for the ſame reaſon is void. But all this is to be 
underſtood of common perſons only, and not of the king, 


whoſe grant of a void turn hath been adjudged to be | 


good. Gibſ. 758. Walf. c. 10. 

And with reſpe& to clergymen, it is to be obſerved, 
that by 12 Ams fat. 2. c. 12. they are prohibited from 
purchaſing the next avoidances of livings. 

But this act being only reſtrictive upon clergymen, 
all other nw continue to purchaſe next avoidances 
as they did before, and preſent thereunto as they think 


proper. | 

8 there cannot be any deſcent 
thereof from the brother to the ſiſter of the intire blood, 
where there is a brother of the half blood; but the ſame 
ſhall deſcend to the brother of the half blood, unleſs the 
firſt had preſented to it in his life time, and then it ſhall 
deſcend to the ſiſter, ſhe being the next heir of the intire 
blood. Watiſ. c. 8. We take it for ted, that in this 
caſe the brother of the half blood mult take as heir of the 
anceftor, who laſt preſented, he being, by the exerciſe of 
that right, c. the perſon laſt actually ſeiſed. 

So if one be ſeized of an advowſon in fee, and the 
church doth become void, the void turn is a chattel; and 
if the patron dieth before he doth preſent, the avoidance 


doth not go to his heir, but to his executor. War/. 
But 


c. 9. 
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But if the incumbent of a church be alſo ſeiſed in fee 
of the advowſon of the ſame church, and die; his heir, 
and not his executors, ſhall preſent; for altho' the ad- 
vowſon doth not deſcend to the heir at the death of the 
anceſtor, and by his death the church become void, ſo 
that the avoidance may be ſaid in this caſe to be ſevered 

from the advowſon before it deſcend to the heir, and 
veſted in the executor; yet both the avoidance and de- 
ſcent to the heir happening at the ſame inſtant, the title 
of the heir ſhall be preferred as the more antient and 
worthy. Wat. c. 9. LY 

By laſt will and teſtament, the right of preſenting to 
the next avoidance, or the inheritance of an adyowſon, 
may be deviſed to any perſon; and if ſuch deviſe be made 
by the incumbent of the church, the inheritance of the 


vowſon being in him, it is good, tho? he die incum- | 


bent; for altho' the teſtament hath no effect but by the 
death of the teſtator, yet it hath an inception in his life 
time. And ſo it is, tho” he appoint by his will who 
ſhall be preſented by the executors, or that one executor 
ſhall preſent the other, or doth deviſe that his executors 
ſhall grant the advowſon to ſuch a man. Wat. c. 10. 

Alſo advotſons are either preſentative, collative, or do- 
native. 

An advowſon preſentative is, where the patron does pre- 
ſent or offer his clerk to the biſhop of the dioceſe, to be 
inſtitured in his church. 

This may be done either by word or writing. The 
king may preſent by word, or in writing under any ſeal 
who otherwiſe cannot do any legal act, but by matter of 
record. But where an aggregate corporation doth preſent, 
it muſt be under ſeal. he preſentation to a vicarage 
doth of common right belong to the parſon. If a feme 
covert hath title to preſent, the preſentation muſt be by 
huſband and wife, and in both their names, except in 
caſe of the queen conſort. Mood's Inft. 155, &c. 

And if a feme covert is ſeiſed of an advowſon, and the 
church becometh void, and the wife dieth, the huſband 
ſhall preſent to the advowſon. A guardian by ſocage or 
by nurture cannot be preſent to a vacant living in right of 
the heir, or in his name, becauſe he can make no benefit 
of it, or account for it, though it is ſometimes practiſed, 
and made good by time. Therefore the infant ſhall pre- 
ſent of whatſoever age. Vide Co. Lit. 17. b. If a com- 
mon patron preſents firſt one clerk, and then another, 
the biſhop may inſtitute which he pleaſes ; unleſs he re- 
vokes the preſentation of one of them before he is ad- 
mitted by the biſhop. If there is a right of nomination 
in one, and a _ of 8 in another, to the 
ſame benifice; that has the _ of nomination is 
the true patron, and the other is obliged to preſent the 
clerk which is nominated. Id. 156. | 

An advowſon collative is that advowſon which is lodged 
in the due for collation is the giving of a benefice by 
a biſhop, when he is the original patron thereof, or he 
gains a right by lapſe. 

Inftitution is given by the biſhop upon a preſentation of 
a patron : but collation is an immediate inſtitution, be- 
cauſe the biſhop is both patron and ordinary. Inflitution 
and collation are in effect (for the moſt part) the ſame, and 
are terms made uſe of to diſtinguiſh the per/ons, who have 
the power to beſtow the benefice. 
ſee of Lapſe and Uſurpation poſtea). Id. 157, &c. 

An advowſon donative is, when the king or other pa- 
tron (in whom the advowſon of the church is lodged) 
does, by a unde donation in writing, put the clerk into 

ſſeſſion, without preſentation, inſtitution, or induction. 

natives are either of churches parochial, chapels, pre- 
bends, &c. and may be exempt from all ordinary juriſ- 
dictions, ſo that the ordinary cannot viſit them, and 
conſequently cannot demand procurations. If the true 
patron of a church or chapel donative doth once preſent 
to the ordinary, and his clerk is admitted and inſtituted, 
it becomes a church preſentative, and ſhall never have 
1 of a donative afterwards. Yet if a ſtranger 
preſents to ſuch a donative, and inſtitution is given, all 


is void. 14. - | 5 | 
The right of donation deſcends to the heir (the anceſtor 
dying ſeiſed, where the church became void in his life 


time) and not to the executor, which it would had it 


(But where they differ, | 


* 
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been a preſentative benefice. Wilſon Rep. part 2. 
150. 1. 

There's not any caſe in the books to exclude the heir 
of a donative from his turn in this caſe. And à patron 
of a donative can never be put out of poſſeſſion by an 
uſurpation. Id ibid. | 

Advowſons were formerly moſt of them appendant to 
manors, and the patrons parochical barons ; the lordſhip 
of the manor, and patronage of the church were ſeldoni 
in different hands till advoſons were given to religious 
houſes ; but of Jate times the lordſhip of the manor and 
the advowſon of the church have been divided; and now 
not = lords of manors, but mean perſons have, by 
purchaſe, the dignity of patrons of churches, to the t 
prejudice thereof, By the common law the right of pa- 
pa is a real right fixed in the patrons or founders; 
and their heirs, wherein they have as abſolute a property 
as any other man hath in his lands and tenements : for 
advowſons are a temporal inheritance, and lay fee ; they 
may be granted by deed or will, and are affets in the 
hands of heirs or executors. 1 Inſt. 119. A recovery 
may be ſuffered of an advowſon; a wife may be endowed 
of it ; a huſband tenant by the curteſy ; and it may be 
forfeited by treaſon or felony. 1 Rep. 56. 10 Rep. 55. 
If an advotſon deſcends to coparceners, and the{church, 
after the death of their anceſtors, becomes void, the eldeſt 
ſiſter ſhall firſt preſent. 13 F. 1. c. 5. ſ. 5. And when co- 
parceners, jointenants, &c. are ſeiſed of an advomſon, and 
partition is made to preſent by turns, each ſhall be ſeiſed 
of their ſeparate eſtate. 7 Ann. c. 18. 

Perſons ſeiſed of advowſons, being papiſts, are diſabled 
to make preſentations, and the chancellors of tie univer- 


ſities ſhall preſent. 1 V. & M. cap. 26. And preſenta- 
tions to pd voy" &c, for money or other reward, ſhall 


be void, &c. Stat. 31 Eliz. c. 6. 
Beſides the ſtatutes above taken notice of, there are ſe- 
veral other ſtatutes reſpecting this title, which will more 
roperly be treated of under the particular heads of 
ARREIN PRESENTMENT, LAPSE, PRESEN- 
TATION, . QUARE IMPEDIT, SIMONY, USUR- 
PATION, &. | 
II. How advowſons may lapſe. | 
A lapſe is a title given to the ordinary, to collate to a 
church, by the negle& of the patron to preſent to it 
within fix months after a voidance: Or a lapſe is a de- 
volution of a right of preſenting from the patron to the 
biſhop ; from the biſhop to the archbiſhop ; from the 
archbiſhop to the king. The term in which the title by 
lapſe commences from one to the other ſucceſſively 
is i months, or half a year according to the calendar, 
not accounting twenty-eight days to the month, as in 
other caſes, becauſe this computation is by the Eccleſiaſ- 
tical law, and becauſe tempus or ai in the ſtat. of 
Weſt. 2. chap. 5. is intended cf half a year, the whole 
year containing 365 days, which being divided, the half 


year for the patron to preſent is 182 days. The day 


in which the church becomes void is not to be reckoned 
as part of the fix months. Wood's Inſt. 160. But for 
the law on this head, ſee title Lapſe. 


III. How they may be gained by uſurpation. 
An uſurpation muſt commence upon a preſentation, not 
a collation, and is ſettled by inſtitution ſix months before 
a quare impedit brought. But as to this head ſee title 
Uſerpation and Quare impedit. Vide Com. Dig. 1 V. tit. 


| advowſon. 


 ADVOWSON OF THE MOIETY OF THE 
CHURCH, (advocatio medietatis ecclefie) Is where there 
are two ſeveral patrons and two ſeveral incumbents in one 
and the ſame church, the one of the one moiety, the other 
of the other moiety thereof. Co. Lit. 17. B. Medietas advo- 
cationis, a moiety of the advowſon, is where two mult join in 
the preſentation, and there is but one incumbent; as where 
there are two parceners : and though they agree to preſent 
by turns, yet each of them hath but the moiety of the 
church. 1 Inft. 17. 3. But vide 7 Am. c. 18. : 
2 OF „ HOLES ln 
any perſons founded any houſe of religion, they there 
he advowſonor —— ua like unto thoſe who builc | 


| and — pariſh churches. And aan" | 
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had the ſole nomination of, the abbot, or prior, &c. 
either by inveſtiture or delivery of a paſtoral ſtaff: or by 
direct preſentation to the dioceſan ; or if a free election 
were left to the religious, a conge d'eſlire, or licence for 
election, was firſt to be obtained of the patron, and the 
elect confirmed by him. Kennet's Paroch. Antiq. 147, 


163. 
AERIE, (aerie _ trum, airy of goſhawks, is the pro- 
term Ee abi or that which of other birds we call 


a neſt. Stat. 9 H. 3. c. 12. And it is generally ſaid to 
come from the 2 wm 2 neſt. To li- 
berty of keeping theſe aeries of hawks was a priwilege, 
granted to cas 3 and the preſerving the aeries in 
the king's Preſts was one ſort of tenure of lands by ſer- 
vice. Anno 20 Ed. 1. Simon de Raghton & aPtenent ter- 
ras in Raghton, &c. per ſerjantiam cuſtodiendi aerias auſtur- 
corum domini regis. 
ESTIMATIO CAPITIS, (pretium - hominis) King 
Aubelſtane ordained that fines ſhould be paid for offences 
committed againſt ſeveral perſons according to their de- 
grees ard quality, by eſtimation of their beads. O. Ch. 
Hiſt. 834. Leg. Hen. 1. . 
- Z£TATE PROBANDA, A writ that lay to inquire, 
whether the king's tenant holding in chief by chivalry, was 
of full age to receive his lands into his own hands. It 
was directed to the eſcheator of the county ; but is now 
diſuſed, fince wards and liveries are taken away by the 
ſtatute. Reg. Orig. 294. 
 AFFEERERS, (afferatores) From the Fr. affier, to 
affirm. They are thoſe that in courts-leet upon oath ſet- 
tle and moderate the fines and amercements impoſed on 
ſuch perſons as have committed faults arbitrarily puniſha- 
ble, viz. that have noexpreſs penalty appointed by ſtatute: 
and they are alſo appointed for moderating amercements 
in courts baron. The perſons nominated to this office af- 
firm upon their oaths «nel yang. they think in con- 
ſcience -ought to be inflicted on the offenders. This 
word is uſed Stat. 25 Ed, 3.c. 7. Where mention is 
made, that the juſtices before their riſing in every ſeſſions 
ſhall cauſe the amerciaments to be affeered. And this 
ſeems to be agreeable to Magna Charta, by which it is 
ordained, that perſons are to be amerced after the man- 
ner of the fault; and the amerciaments ſhall be aſſeſſed by 
the oath of honeſt and lawful men of the vicinage. 
Hen. ö cap. 14. Vide Com. Dig. 4 J. 139. tit. Leet, (O. 2.) 
AFFIANCE, The plighting of troth between a man 
and a woman, upon agreement of marriage: it is derived 
from the Latin word affidare, and ente as much as 
fidem ad alium dare. Lit ſect. 39. 
AFFIDARE, to plight one's faith, or give, or ſwear 
fealty, i. e. fidelity. MS. Dom. de Farendon 22. 
AFFIDATIO DOMINORUM, An oath taken by 
the lords in parliament, anno 3 Hen. 6. Rot. Parl. 
AFFIDAT Us, Signifies a tenant by fealty, alſo a 
retainer. ; 
—Afﬀidatio accipitur pro mutua fidelitatis connexione, tam 
in ny ty quam inter dominum & vaſſalum—proles de 
affidata & non maritata, non eft heres. MS. Arth. 
Trevor Ar. Vide Spelm. | 
— AFFIDARI, /eu affidari ad arma, to be muſtered and 
inrolled for ſoldiers upon an oath of fidelity. Dom. de 
Farendon MS. $5. | 
AFFIDAVIT, Signifies in law an oath in writing; and 
to make affidavit of a thing, is to teſtify it upon oath. An 
affidavit, generally ſpeaking, is an oath in writing, ſworn 
before ſome perſon who hath authority to adminiſter ſuch 
oath : and the true place of habitation, and true addition 
of every perſon who ſhall make an affidavit, is to be in- 
ſerted in his affidavit. 1 Lill. Abr. 44, 46. Aﬀidavits 
ought to ſet forth the matter of fact only, which the party 
intends to prove by his affidavit ; and not to declare the 
merits of the cauſe, of which the court is to judge 21 
Car. I. B. R. The plaintiff or defendant may take 
affidavit in a cauſe de ning yet it will not be admit- 
ted in evidence at the trial, but only upon motions. 
1 Lill. 44. When an affidavit hath been read in court, it 
ought to be filed, that the other may ſee it, and take a 
12 Paſch. 1655. An affidavit taken before a maſter 
in Chancery will not be of any force in the courtof King's 
Bench, or other courts, nor ought to be read there for it 
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ought to be made before one of the judges of the court 


wherein the cauſe is depending. Scyle s Rep: 455. But by 
Stat. 29 Car. 2. c. 5. The judges, &c. of the courts at 
Weſtminſter by commiſſion may impower perſons in the 
ſeveral counties of England to take affidavits concerning 
matters depending in their ſeveral courts, as maſters in 
Chancery extraordinary uſed to do. Where affidavits are 
taken by commiſſioners in the county, according to the 
ſtatute 29 Car. 2. and *tis expreſs d to be in a cauſe de- 
pending between two certain perſons, and there is no ſuch 
depending, thoſe affidavits cannot be read, becauſe 
the commiſſioners have no authority to take them ; (and 
for that reaſon the party cannot be convicted of perjury 
upon them); but if there is ſuch a cauſe in court, and 
affidavits taken concerning ſome collateral matter, they 
may be read. Salt. 461. | | 

Afidavits are uſually for certifying the ſervice of pro- 
2 or other matters touching the proceedings in a 
cauſe. 

If a perſon exhibits a bill for the diſcovery of a deed, 
and prays relief thereupon, he muſt annex an affidavit to 
his bill, that he has not ſuch deed in his poſſeſſion, or that 
it is not in his power to come at it; for otherwiſe he 
takes away the juriſdiction of the common law courts, 
without ſhewing any probable cauſe why he ſhould ſue 
in equity. 1 Chan. Ca. 11, 231. 1 Vern. 59, 180, 


247. | 5 
But if he ſeeks diſcovery of the deed only, or that it 
may be produced at a trial at law, he 
ſuch affidavit to his bill; for it is not to be preſumed that 
in either of theſe caſes he would do fo abſurd a thing, 
as exhibit a bill, if he had the deed in his poſſeſſion, 
1 Fern. 180, 247. 

In bills of interpleader, the party who prefers it muſt 
make affidavit that he does not collude with either of the 
other parties. 1 New Abr. 66. 

An affidavit muſt ſet forth the matter poſitively, and 
all material circumſtances attending it, that the court 
may judge whether the deponent's concluſion be juſt or 
not. 1 New Abr. 66. | 

And therefore, on motion to put off a trial for want 
of a material witneſs, it muſt appear that fufficient en- 
deavours were made uſe of to have him at the time ap- 

inted, and that he cannot poſſibly be preſent, though 

may on further time given. Farreſl. 121. Comb. 
421, 422, 

Upon a rule to ſhew cauſe, the plaintiff offered ſeveral 
new affidavits, and this diverſity was taken, viz. where 
they contain new matter, and where they intend only to 
confirm what was alledged and ſworn when the rule was 
made; in the latter caſe they may be read, not in the 
former. 1 Salk. 461. | 
There being one affidavit againſt another relating to a 
judgment, the matter was referred to a trial at law upon 
a feigned iſſue, to ſatisfy the conſcience of the court as to 
the fact alledged. Comberb. 399. See Stat. 17. Geo. 2. 
c. 7. for taking and ſwearing its to be made uſe of 
in any of the courts of the county palatine of Lancaſter. 
Vide as to modern determinations in ſeveral caſes relative 
to affidavits, Wilſon's Rep. part 1. 231, 279, 335, part 2. 
"In what caſes athderits are mad 

n what caſes affidavits are e neceſſary b | 
ſee _ i BAIL. ar Crone 
A (Fr. affinage) Refining of metal, pur- 
gatio metalli ; inde, fine — he | | Fer 

AFFIRM, (affirmare) Signifies to ratify or confirm a 
former law or judgment: ſo is the ſubſtantive affirmance uſed 
anno 8 Hen. 6. c. 12. And the verb itſelf by es m- 
Bol. part 2. tit. Fines, ſe. 152. 19 H. . cap. 20. 

AFFIRMATION, An — by law to 
the people called quaters, who in caſes where an oath is 
required from others, may make a ſolemn mation that 
what they ſay is true; and if they make a le efimatin 
they are ſubject to the penalties of perjury : but this re- 
lates only to oaths to the government, and on public oc- 
caſions ; for quakers may not give teſtimony in any cri- 
minal cauſe, &c. Stat. 7 & 8 I. 3. c. 34. and Stat: 22 
G. 2. c. 46. See Quakers.” But if a quaker will ſubmit 
to take the uſual oath, he may give evidence in a crimi- 


nal cauſe. 100 | 
AFFORARE, 


d not annex 


_ regis; 
= 8 ESE . 


affray is a 


that there may be 


it ſeemeth, t 
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AFFORARE, To ſet a value or price on a thing. E 
amerciament. prædictor. tenentium afforentur & taxentur 


per ſacramentum parium. Cbarta anno 1316. apud Thorn. 


Du Cange. | 

AFFORATUS, Appraiſed or valued, as things vendi- 
ble in a fair or market. Retinuit rex poteſtatem pardonandi 
ti omnimoda amerciamenta tam afforata, quam non afforata, 


tam de ſe quam de omnibus bominibus. Cartular. Glaſton. 


MS. f. 58. | 

5 Fi ORCIAMENT, (afferciamentum) A fortreſs, 
ſtrong hold, or other fortification.—Pro reparatione mu- 
rorum & aliorum afforciamentorum difte civitatis, &c. 
Pryn Animad. on Coke, fol. 184. | 

AFFORCIARE, To add, increaſe, or makeſtronger.--- 
Cum juratores in veritate dicenda ſunt fibi contrarit, ae con- 
filia curiæ afforcietur affiſa, ita quod apponantur alii juxta 


numerum majoris partis _ diſſenſerit. Bract. lib. 4. c. 19. 
I 


viz. Let the witneſſes be increaſed. 

AFFOREST, (afforeftare) To turn ground into aforeſt. 
Chart. de Foreſt. c. 1. When foreſt ground is turned from 
foreſt to other uſes, it is called di/afforefted. Vide Foreſt. 

AFFRAY, Is derived from the Fr. word effrayer, to 
fright, and it formerly meant no more; as where per- 

ons appeared with armour or weapons not uſually worn, 
to the terror of others. Stat. 2 Ed. 3. c. 3. But now 
it ſignifies a ſkirmiſh or fighting between two or more, 
and there muſt be a ſtroke given, or offered, or a weapon 
drawn, otherwiſe it is not an affray. 3 Inf. 158. An 
lic offence to the terror of the king's ſubjetts, 
_ Ly called, becauſe it affrighteth and maketh men afraid. 
3 Inſt. 158. , 

From this laſt definition it ſeemeth clearly to follow, 
aſſault, which will not amount to 
an affray; as where it happens in a private place, out of 
the hearing or ſeeing of any, except the parties concerned, 
in which caſe it cannot be ſaid to be to the terror of the 
people. 1 Hawk. 134. 

Alſo it is ſaid, that no quarrelſome or threatening 
words whatſoever ſhall amount to an affray ; and that no 
one can juſtify laying his hands on thoſe who ſhall barely 
quarrel with angry words without coming to blows ; yet 

hat the conſtable may, at the requeſt of the 
party threatened, carry the perſon who threatens to beat 
him before a juſtice in order to find ſureties. 1 Hewk. 
13 


"A 

Alſo, it is certain, that it is a very high offence to 
challenge another, either by word or letter, to fight a 
duel, or to be the meſſenger of ſuch a challenge ; or even 
barely to endeavour to provoke another to Toa a chal- 
lenge, or to fight; as by diſperſing letters to that pur- 
poſe, full of reflections, and inſinuating a deſire to fight. 
1 Hawk. 135. 

But admitting that bare words do not, in the judg- 
ment of law, carry in them ſo much terror as to amount 
to an affray, yet it ſeems certain, that in ſome caſes there 
may be an aftray, where there is no actual violence; as 
where a man arms himſelf with dangerous and unuſual 
weapons, in ſuch a manner as will naturally cauſe a ter- 
ror to the people; which is ſaid to have been always an 
offence at the common law, and is ſtrictly prohibited by 
ſtature 2 K 3. c 34. 

A conſtable may require affrayers to depart, and if they 


_ reliſt, 8 is aſſiſtance; who, if they 
refuſe to 
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rivate on, or by, may put a top to an 
= red the offenders, LA — aMembled uy a 
tumultuous manner to break the peace. 3 [nft. 158. 
H. P. C. 135. In caſe a perſon be dangerouſly wound- 
ed, any man may apprehend the offender, and carry him 
a juſtice, in the ſame manner as a conſtable. 
Dalt. 35. In a very dangerous affray, a conſtable can 
juſtify commitment, till the offenders find ſureties for 
the peace. Lamb. 139. He may likewiſe put the affray- 
ers in the ſtocks till he can procure proper aſſiſtance to 
convey them to gaol. Dake. 38, | 
If an affray be in an houſe, the conſtable may break 
open the doors to preſerve the HS PAY 
to an houſe, and 3 freſh ſuit, he may 
open the doors to take them. 1 Hawk, 137. 


But in caſes of affrays, the conſtable muſt apprehend 
the perſons offending before the affray is over, or elſe he 


may not do it without a warrant from a juſtice, except it 
be in an extraordinary caſe; as where a perſon is wounded 


dangerouſly. Dalt. 36. In caſe of a ſudden affray, 


through paſſion or exceſs of drinking, the conſtable may 
put the perſons in priſon, if there be one in the vill, until 
the heat of their paſſion and intemperance is over, though 
he deliver them afterwards ; or till he can bring them 
before a juſtice of peace, and that to avoid the preſent 
danger. 2 Hale's Bl. P. C. 90, 95. If a conſtable is 
hurt in an affray, he may have his remedy by action of 
treſpaſs, and have good damages; but the affrayers, if 
they are hurt, ſhall have no remedy. Lamb. 141. And 
where any other perſons receive harm from the affrayers, 
they may have remedy by action againſt them. Dalt. 35. 

A juſtice of peace may commit affrayers, until they find 
ſureties of the peace. And there is no doubt but that a 
Juſtice of peace may and mult do all ſuch things to that 
purpoſe, which a private man or conſtable are either 
enabled or required by the law to do: but it is ſaid, that 
he cannot without a warrant authorize the arreſt of any 
perſon for an affray out of his own view; yet it ſeems 
clear, that in ſuch caſe he may make his warrant to brin 
the offender before him, in order to compel him to find 
ſureties for the peace. 1 Hawk. 137. 

It is inquirable in the court leet; and puniſhable by 
Juſtices of peace in their ſeſſions, by fine and impriſon- 
ment. And it differs from aſſault, in that it is a wrong 
to the public; whereas aſſault is of a private nature. 
Lamb. lib. 2. | 

AFFREIGHTMENT, (affretamentum) The freight 
of a ſhip, from the French fret, which ſignifies the tons. 
Pat. 11 Hen. 4. See Charter-Party. 

AFFRl, vel afra, Bullocks, or horſes or beaſts of the 
plough.—Yicecomes liberet ei omnia catalla debitoris, ex- 
ceptis bobus & affris caruce. Weſtm. 2. c. 18. Et com- 
muniam paſture ad decem boves & duos affros in prædiclis 
Pafturis. Mon. Angl. par. 2. f. 291. And in the county 

Northumberland, the people to this day call a dull or 
ſlow horſe, a falſe aver or afer. Spelm. Gloſſ. 

AFRICAN COMPANY, The royal African c 
merchants eſtabliſhed by king Charles II. for trading to Af 
rice. And all perſons may trade thither, as well as the com- 
pany, paying 10 per cent. on exportation of goods, for 
maintaining the forts, Sc. And the like duty upon im- 
portation; on payment of which duties they ſhall be pro- 
tected in their trade. Stat. 9 & 10 V. 3. Vide Mer- 
chant. See Stat. 23 Geo. 2. c. 31. for extending and im- 
proving the trade to Africa, and Stat. 24 Ges. 2. c. 49. 
and allo Stat. 25 Geo. 2. c. 40. for application of a ſum 
of money therein mentioned, granted to his Majeſty, for 
a compenſation to the African company, for their charter, 
lands, forts, caſtles, ſlaves, military ſtores, and other 
effects; and to veſt the lands, forts, caſtles, ſlaves, mili- 
tary ſtores, and other effects, in the company of merchants 
trading to N &c. 

AGALMA, The impreſſion or image of any thing on a 
ſeal: — ego Dunſtanus banc libertatem crucis — 
conſignavi 1 Edg. Reg. pro Weſtmonaſt. Eccleſ. 
anno 998. | 

AGE, (tas. Fr. age) In common acceptation ſignifies 
a man's life from his birth to any certain time, or the day 
of his death: it alſo hath relation to that part of time 
wherein men live. But in the law it is particularly uſed 
for thoſe ſpecial times which enable perſons of both ſexes 
to do certain acts, which before through want of years 
and judgment they are prohibited to do. As for ex- 
ample; a man at twelve years of age ought to take the 
oath of allegiance to the king: at fourteen, which is his 
age of diſcretion, he may conſent to marriage, and chuſe 
his guardian; and at twenty-one he may alien his lands, 
gen and chattels: a woman at nine years of age is 

wable; at twelve ſne may conſent to marriage; at 
fourteen ſhe is at years of diſcretion, and may chuſe a 

aurdian; and at twenty-one ſhe may alienate her lands, 

c. 1 Ii. 78. * | . 

If at the time of the marriage the huſband be above 
fourteen. and the wife under twelve, when the attains the 
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age of twelve years, the huſband may diſagree as well as 
E 


wife, and ſo vice __ Co. re 9. i h 885 
A diſagreement to the marriage, before the age ot con- 
ſent, is of no force; for, if the huſband diſagree before 
fourteen, and marry another, the iſſue of the ſecond mar- 
riage is a baſtard. 1 Roll. 341. Contra Dyer 13. d. tt 
marg. If after the age of conſent, the huſband or wife 
diſagree by parol, yet cohabit as huſband and wife, this 
amounts to an agreement. 1 Roll. 341. Vide Com. D. 
V. 1, tit. Baron and Feme. f ; 
There are ſeveral other ages mentzoned in our antient 
books, relating to aid of the lord, 'wardſhip, &c. now 
of no uſe. Co. Lit. The age of twenty-one is the full 
age of man or woman; which enables them to contract 
and manage for themſelves, in reſpect to their eſtates, 
until 1 time they cannot act with fecurity to thoſe 
who deal with them; for their acts are in moſt caſes 
either void or voidable. Perk. But a perſon under 
twenty-one may contract for neceſſaries ſuitable to his 
quality, and it ſhall bind him; alſo one under age may 
be executor of a will. 1 ft. 171. And at fourteen 
years of age a perſon may diſpoſe of s and perſonal 
eſtate by will ; though not of lands till the age of twenty- 
one. It hath been 3 that if one be born on t 
firſt of February at eleven o clock at night, and the laſt of 
January in the one and twentieth year at one o'clock in 
the morning, he makes his will of lands, &c. and dies; 
yer ſuch will is good, for he then was of age. Mod. Caf. 
260. A perſon under the age of twenty-one may make a 
purchaſe; but at his full age he may agree or diſagree to 


it. 1 Inſt. 2. b. So where perſons marry, the man under 


the age of fourteen, or the woman within twelve, they 
may diſagree to the marriage at thoſe ages : and the law 
is the ſame in other caſes. Perſons under the age of 
fourteen are not generally puniſhable for crimes ; but if 
they do any treſpaſs, they muſt anſwer for the damage. 
r Inſt. 247. 2 Roll. Abr. 547. As to their not being 
generally puniſhable for crimes before the age of fourteen, 
the rule is general, yet hath its exceptions founded on the 
nature of the caſe, and the judgment of the infant. At 
Bury ſummer aſſiſes, in 1748, a boy of ten years of age 
was convicted of murder, and that with great) er and pro- 
priety, he having done a variety of acts, with that delibera- 
tion, which ſnewed his judgment ſufficiently ripe to ren- 
der him accountable for bis actions. Vide the caſe of 
William York. Forſter's Rep. 70, Fc. Fourteen is the 
age by law to be a witneſs ; and in ſome caſes a perſon of 
nine years of 17 hath been allowed to give evidence. 2 
Hawk. 434. None may be a member of parliament un- 
der the age of twenty-one years; and no man can be 
ordained prieſt till twenty-four; nor be a biſhop till 
thirty years of 7 | | 
AGE-PRIER, (ætatem precari, or ætatis precatio) Is 
when an action being brought againſt a perſon under age 
for lands which he hath by deſcent, he by petition or 
motion ſhews the matter to the court, and prays that the 
action may ſtill till his full age, which the court gene- 
rally agrees to. Terms de Ley 30. This is called parol 
demurrer, i. e. a ſtaying or delaying of the plea or ſuit. 
Parcl ſignifies the plea or ſuit. —Demurrer, to ſtay or abide. 
But as a purchaſer, a minor ſhall not have age. prier: nor 
in a writ of aſſiſe, becauſe it is of his own wrong, and 
this writ ſhall not be delayed; or in a writ of - Dn 
or of partition. Stat. 3 Ed. 1. 38 Ed. 3. Hob. 342. 
In a writ of debt againſt an heir, be ſhall have his age, 
for at full age he may plead riens per deſcent, or a releaſe 


to his anceſtor, and be diſcharged. 5 8 5 
See Parol Demurrer. 25 55 . 


AGENFRIDA, The true lord orowner of any thing. 
Si porcus non fuerit ibi ſæpius quam ſemel det ida 
unum ſolidum. Leg. Inæ, c. 50: apud Brompt. c. 45. 

AGENHINE, 3 when 
accounted one of the family. See Hogenhine. 

AGENT AND PATIENT, Is when a perſon is the doer 
of a thing, and the party to whom done: as where a woman 
endows herſelf of the beſt part of her huſband's poſſeſſions, 
this being the ſole act of herſelf to herſelf, makes her 

agent ana patient. Alſo if a man be indebted unto an- 
other, and afterwards he makes the creditor his executor, 
and dies, the executor may retain ſo much of the goods 
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of the deceaſed as will ſatisfy his debt ; and by this re- 
tainer he is agent and patient, that is, the party to whom 
the debt is due, and the perſon that pays the ſame. But 
a man ſhall not be judge in his own cauſe, quia iniquum 
eft aliquem ſue rei oh judicem. 8 Rep. 138. ; 

AGID, Signifies to be free from penalties, not ſubject 
to the cuſtomary fine or impoſition. Sax. @ gild, ſine 
mula, Leges Aluredi, cap. 6. Si utlagata efficiat ut 
occidatur, pro eo quod contra Dei rectum & regis imperium 
ftet—jaceat agild. In Leg. Hen. 1. c. 88. Agilde was a 
perſon ſo vile, that whoever kill'd him was to pay no 
mulct for his death. | 
a AGILER, From the Sax. 4 gile, an obſerver or in- 

ormer. 

AGILLARIUS, An hey-ward, herd-ward, or keeper 
of cattle in a common field. Towns and villages had their 
hey-wards, to ſuperviſe and gud the greater cattle, or 
common herd of kine and oxen, and keep them within 
due bounds ; and if theſe were ſervile tenants, they were 
privileged from all cuftomary ſervices to the lord, be- 
cauſe they were preſumed to be always attending their 
duty, as a ſhepherd on his flock. And lords of manors 
had likewiſe their heywards, to take care of the tillage, 
harveſt work, Sc. and fee that there were no incroach- 
ments made on their lordfhips : but this is now the buſi- 
neſs of bailiffs. Kennet's Paroch. Antiq. 534, 576. 

AGIST, (from the Fr. gife, a bed or reſting-place) Sig- 
nifies to take in and feed the cattle of ſtrangers in 
king's foreſt, and to gather up the money due for the 
ſame.” Chart. de Foreſts, 9 H. 5 c. 9. The officers ap- 
pointed for this purpoſe are called agifers, or gift- takers, 
and are made by the king's letters patent : there are four 
of them in every foreſt wherein the king hath any pawn- 

ge. Manw. For. Laws 80. They are alſo called 
agiſtators, to take account of the cattle agiſted. 

AGISTMENT, (agiſtamentum) Is where other men's 
cattle are taken into any ground, at a certain rate per week: 
it is fo called, becauſe the cattle are ſuffered agiſer, that 
is, to be levant and couchant there; and many great farms 
are employed to this purpoſe. 2 I. 643. Our graziers 
call cattle which they thus take in to k pints Z 
and to giſe or juice the d, ts when the occupier 
_ oo it not with his own ſtock, but takes in the 
cattle of others to agiſt or paſture it. ment is like- 
wiſe the profit of — feeding in a 5 or field: and 
extends to the depaſturing of barren cattle of the owner, 
for which tithes ſnall be paid to the parſon. There is 
agiſtment of ſea-banks, where lands are charged with a 
tribute to keep out the fea. Terre agiſtatæ are lands 
whoſe owners are bound to keep up the ſea-banks. 
Spelm. in Romney-Marſh. 

AGITATIO ANIMALIUM IN FORESTA, The 
drift of beaſts in the foreſt. . Foreſt. 

AGIUS, (Gr. 1. e. holy. )—Ego triumphalem tropbæum 
agiæ crucis impreſi. Mon. Angl. p. 15, 17. 

AGNUS DEI, A piece of white wax in a flat oval 
form, likeaſmall cake, ſtamp'd with the figure of the lamb, 
and conſecrated by the 4: 8x Agnus Dei, croſſes; Ic. are 
not permitted to be y_ t into this kingdom, on pain of 
a premunire. Stat. 13 Eliz. c. 2. 

AGRARIA LEX, A law made by the Romans for diſ- 
tribution of lands among the common people. 

: AGREEMENT, agreamentum (agpregatio mentium ) 
Signifies a joining together of two or more minds in any 
thing done, or to be done. Plowd. 17. | 


But I. It is to be obſerved, that the perſons, whoſe minds 
are ſo joined together, ſhould be ſuch — bind- 
ing themſelves by their agreements. For 

A perſon non compos is not capable of entering into 

ment, as an agreement is an act of the — 


: = nd- 
ing which they are incapable of; and therefore they are 


to be under the care of their curators or guardians, by a 

commiſſion from the publick. 1 New. Abr. 67. 

m - orb . ATICKS. 
o an infant, for the ſame reaſon, is incapa- 

ble of contracting, except for neceſſaries, e SINE ANT. 


A wife during the intermarriage is incapable of entri 
into an nent in pais, bein — power of hes 
huſband. See title BARON AND FEME. 
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The anceſtor ſeiſed in fee 'may by-his agreement bind 
his heir; therefore if A. agrees < fel lands, and receives 
of the-purchaſe-money, but dies before a conveyance 
is executed, and a bill is brought againſt the heir, he will 
be decreed to convey, and the money ſhall go to the exe- 
cutor, eſpecially if there are more debts due than the teſ- 
tator's perſonal eſtate is ſufficient to pay. 2 Vern. 215; 
Abr. Eq. 265. But _— | 
If tenant in tail to convey, or bargains and ſells 
the lands for valuable conſideration, without fine or re- 
covery, and dies before the fine or recovery be levied or 
ſuffered, the iſſue is not bound either in law or equity 
for equity cannot ſet aſide the ſtatute de donis; which 
ſays, That voluntas donatoris obſervetur ; nor can the court 
ſet up a new manner of conveyancing, and thereby ſuper- 
ſede fines and recoveries ; for thereby the king would 
loſe the perquiſites by fines, or the writs of entry and 
fines for alienation. Hob. 203. 1 Chan. Ca. 111. 1 
Lev. 239. 2 Vent. 350. Yet | 
If there be tenant in tail in equity as of a truſt, or un- 
der an equitable agreement, and he for valuable conſide- 
ration | ins and ſells the land without fine or reco- 
N this ors his 2 —_—_— ſtatute de _ 
not extend to it, an intail in equi a 
creature of the court. 1 Chan, Ca. 234. 1 Chan, Ca. 
64. 1 Vern. 13, 440. 2 Vern: 133, 583, 702. 


II. The agreement ſo entered into may be of different kinds, 
as, 5 
iſt, An agreement executed already at the beginning; 
as where money is paid for the thing agreed, or other ſa- 
tisfaftion made. 2dly, An agreement after an act done by 
another; as where one dock ſuch a thing, and another 
perſon agrees to it afterwards, which is executed alſo: 
and 3dly, An agreement executory, or to be performed in 
futuro. This laſt fort of agreement may be divided into 
two parts; one certain at the beginning, and the other 
when the certainty not appearing at firſt, the parties agree 
that the thing ſhall be performed upon the certainty 
known. Terms de Ley 31. See titles CONDITION, 
„ CONST, (Ee | A | . | 
Agreement iſe may be either in w or . 
The common — required no other — 1 
fing lands or tenements, but that of livery and ſeiſin, 
which being a tranſlation of the feud coram paribus curtis, 
and teſtified by them, was held an act of ſufficient noto- 
_ to direct the lord of whom to demand his ſervices, 
ſtrangers againſt whom to commence their actions; 
but now by the ſtat. 29 Car. 2. c. 3. ſea. 1: it is enat- 
ed, that © all leaſes, eſtates, intereſts of freehold, or 
terms of years, or any uncertain intereſts of, in or out of 
any meſſuages, manors, lands, tenements or heredita - 
ments made or created by livery and ſeiſin only, or by 
pom and not put in writing, and ſigned by the parties 
making or creating the ſame, or their thereunto 
lawfully authoriſed by writing, ſhall have the force and 
effect of leaſes or eſtates at will only, and ſhall not either 
in law or equity be deemed or taken to have any other or 
2 force or effect; any conſideration for making any 
h parol leaſes or eſtates, or any former ufage to the 
contrary . 

Se. 2. Except leaſes not exceeding the term of three 
years from the . thereof, whereupon the rent re- 
ſerved to the landlord, during ſuch term, ſhall amount 
unto two third parts, at the leaſt, of the full improved 
value of the thing demiſed.“ | 

Sep. 3. — it is enatted, that © no leaſes, eſtates or 
intereſts, -either of freehold or terms of years, or any un- 
certain intereſt, not being copyhold or cuſtomary intereſt 
of, in, to or out of any meſſuages, manors, lands, tene- 
ments or hereditaments ſhall be aſſigned, granted or fur- 
8 — it be by deed or note in A twp _ 

y aſſigning, granting or ſurrenderi e 
ſame, Lark A agents — lawfully — by 
writing or by act or operation of law.“ 

Selb. 4. And it is further enacted, that * no action 
ſhall be brought whereby to charge any executor or ad- 
miniſtrator, upon any ſpecial promiſe to anſwer m— 
out of his own eſtate, or whereby to charge the - 
dant upon any ſpecial promiſe to anſwer for the debt, de- 


thi 


Sas _ 


Aid U Ws chars i 
em e upon conſideration 2 

any contract or fate of lands; tenements 
or herediraments, or any intereſt in or concerning them, 
or er arly agreement that is not to be performed within 
the ſpace of one year from the making thereof, unleſs the 
agreement upon which ſuch actiom ſhall be brought, or 
ſorne Memorandum or note thereof ſhall be in writing, 
ſigned by the party to be charged therewith, or ſome other 
perſon by him thereunto lawfully authoriſed.” 

See. 17. It is enafted, that * no contract for the ſale 
of any , wares and merchandiſes for the price of 10/. 
fterling, or upwards, ſhall be allowed to be good, except 
the buyer ſhall accept part of the goods ſo fold, and ac- 
tually receive the ſame, or give ſomething in earneſt to 
bind the bargain; or in part of payment; or that ſome 
note or memorandum, in writing, of the ſaid bargain be 
made and ſigned by the parties to be charged, or their 
agents thereunto lawfully authorized.“ 

In the conſtruction of this ſtature, the following points 
"Thar if there be a þ | agreement for the atchaſ of 
at if there be a pa ment for the purcha 
lands, and a bill es oy a ſpecifick Bra, e thereof, 
and the ſubſtance of the agreement ſer forth in the bill, 
and confeſſed by the defendant's anſwer, that in ſuch caſe 
the court will decree a ſpecifick execution; becauſe there 
is no danger of perjury, which was the principal thing 

the ſtatute intended to prevent. Abr. Eg. 19. fed q. 

- Alfo a parol agreement which is intended to be re- 
duced into writing, but prevented by fraud, may be 
decreed in equity; as if upon a marriage-treaty, inſtruc- 
tions ate given by the huſband to draw a ſettlement, and 
by him privately countermanded; and afterwards he draws 
in the woman, by perſuaſions and affurances of ſuch ſet- 
tlement to marry him. Abr. Eg. 19. IN 

| . a parol agreement — COON the lend- 
ing of money on a mortgage, and the conveyance pro- 
— wie abſolute Jed Rom the ore boy fr a 
deed, of defeaſance from the mortgagee, and after the 
moi had got the deed of conveyatice, he refuſed to 
xecute the defeafance z yet it was decreed againſt him on 


the point of fraud. Br. i Fe | 4 
very agre 3 perfect, full and compleat, 
being the mutual conſent of the parties; and ſhould be 
executed with a recompence, or be ſo certain as to give 
an action or other remedy thereon. Plowd. 3. Any 
ng under hand and ſeal, which imports an agreement 
will amount to a covenant: and a proviſo, by way of 
agreement, amounts likewiſe to a covenant; and action 
may be brought upon them. 1 Lev. 155. An agree- 
nent being put in writing only for remembrance, doth not 
change its nature; but if it be put in writing fealed and 
delivered, it is of greater force. Hob. 79. Where an 
cement for the purchaſe of lands, being in writing, and 
ſigned by both the parties, but not ſealed ; it was held 
good in Chancery, and decreed to be executed. Though 
where a perfon gives a guinea, &c. earneſt, without 
om in writing it is otherwiſe. Preced. Canc. 16, 


560. 

A note of an agreement, ſign'd by one only, will 
bind both in whe. : ſoit 5 ag: — 1 8 execu- 
ted, by delivering poſſeſſion of the lands, though neither 
party ſign them. Abr. Caf. Eq. 2r. But if any eſtate 
in poſſeſſion or reverſion be made to me, I muſt agree to 
it, before it will be ſettled; for 1 may refuſe, and fo 
avoic it: a releaſe, deed, or bond, is made and delivered 
to another to my uſe, this will veſt in me without any 

cement of mine; bur if I diſagree to it, I make the 

ced void. Dyer 167. And regularly where à man 
hath once di ſagreeũ to the party himſelf, he can never after 


Sins E ns oa being made to my uſe, and tendkred 
wo me, if 1 retoſe it, ad after re ag un and will at- 


cept it; now this agrermem afterwards will not make the 
obligation good, that was void By che refuſal. Co. Lit. 
79. 1 n 
An axreement may be as well in the party's abſence, as 
in his preſence; but a difapyeement mult be to he perſon 
himſelf to whom made. 2 Rep. 6g: When an eſtate is 
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ranted to the wife where. ſhe hath an eſtate before, as by 
the taking of a new leaſe, and making a ſurrender in law, 
Vill not veſt till the huſband agree to it. Hob. 204. A 
forced agreement of the party is accounted no agreement, 
and therefore he that did agree to the thing ſhall not be 
compelled to perform it. 1 Lill. 48. 1 Sis 
I an agreement be in the nature of a penalty, the courts 
of equity will not relieve againſt it; for the terms ſhall 
be judged the meaſure of ſatisfaction to the parties. 
Preced. Can. 102. 7 1 real 


III. A. to @ remedy, for a breach, & GS. 

In many caſes the party injured by breach of an agree- 
ment, may have a remedy either by action at Common 
law, or have recourſe to a court of equity; but here a 

neral rule muſt be obſerved, that wherever the matter 
of the bill is merely in damages, there the D is at 
law, becauſe the damages cannot be aſcertained by the 
conſcience of the chancellor, and therefore muſt be ſettled 
by a jury. See Abr. Eg. 16. WES 
But if there be matter of fraud mixt with the dam 
as if A. ſues B. on a covenant at law for damages, and B. 
files a bill for an injunction upon this equitable ſuggeſtion, 
that the covenant was obtained by fraud, if A. files his 
croſs bill for relief upon that covenant, the court will re- 
tain it, becauſe the validity of the covenant is diſputed in 
that court, and on a head properly cognizable there: if 
the validity of the deed be eſtabliſned, the court will di- 
rect an iſſue for the quantum of the damages. Abr. Eg. 
17. 1 Chan. Rep. 158. | : 

So where the agreement 1s 


to do ſomething, in ſpecie, as 

to convey lands, execute a deed, Sc. there it will be 
proper to apply 
ecution to which the party is intitled, if the agreement be 
good and ſufficiently proved, when otherwiſe he could 
only recover damages at law. 1 Chan. Ca. 42. 

But here it muſt be obſerved, that agreements, out-of 
which an equity can be raiſed for a decree in ſpecie, ought 
to be obtained with all imaginable fairneſs, and without 
any mixture tending to ſutprize or circumvention ; and 


that they be not unreaſonable in themſelves. Abr. Eg. 


17. 52 | 

As where by a-marriage agreement the ſon's intended 
wife was to — more than would have been left for the 
father (though indebted, ) his wife and two daughters un- 
preferred; the court would not decree it, principally, by 
reaſon of the extremity of it, but left the party to his re- 
medy at law. 2 Chan. Ca. 17. 

Alſo in equity voluntary conveyances are good againſt 
the parties, and cannot be revoked, nor will the court in- 
terpoſe in behalf of one volunteer againſt another; but if 


they affect creditors, purchaſers or younger children, the 
court will ſet them aſide. 1 Chan. Rep. 173. 1 Vern. 
100, 464. 


4 
If there be a defective conveyance, without an equita- 
ble conſideration, a court of equity will not oblige the 
party to make it good, tho? there be a covenant for fur- 
ther aſſurances; as if a man makes a feoffment to a ſtran- 
ger without livery, the feoffor or heir ſhall not be obliged 
to make good that feoffment, but it ſhall be conſtrued in 
to be an eſtate at will, as it is in law. 


uity 
2 Vern. 40. 2 Vern. 475. 
AGRI, in our law, denotes arable land in the 
fields. Forteſcuue. | 6 
AID, (auxilium) Is all one with the French aide, and is 
generally underſtood to be a ſubſidy granted to the crown. 
y the antient law of the land, the king and any lord of 
the realm, might lay an aid upon their tenants, for knight- 
ing an eldeſt fon, or marriage of a daughter ; but this was 
en away by the ſtatute 12 Car. 2. c. 24. This impo- 
ſition, which was often levied in former times, ſeems to 
have deſcended to us from Normandy, or rather from the 
feudal law. Grand Cuſtom. c. 35. It is ſaid to differ 
from tax in ſignification; for taxes were antiently levied 
at the will of the lord, upon any occaſion whatſoever, but 
aid could not be levied but where it was lawful and 
cyſtomary ſo to do: as to make the eldeſt ſon a knight, 
marry the eldeſt e or to redeem the lord — 
riſon. By ſtat. 34 Ed. 1. c. 1. It is ordained that the 

ng ſhall levy no aid or tax without his parliament. 


2 Vent. 


common 


to a court of equity for a ſpecifick ex- 


8 


AID-PRAYER, (auxilium petert) A word made uſe of 
in pleading, for a petition in court to call in help from ano- 


ther perſon that hath an intereſt in the thing conteſted: this 
wes ſtrength to the party praying in aid, and to the other 
— by giying him an opportunity of avoiding a pre- 
judice growing towards his own right. As tenant for 
life, by the curteſy, for term of years, &c. being im- 
pleaded, may pray in aid of him in reverſion; that is, 
deſire the court that he may be called by writ to alledge 
what he thinks proper for the maintenance of the right of 
the perſon calling him, and of his own. F. N. B. 50. 
Aid ſhall- be granted to the defendant in ejeftione firms, 
when the title of the land is in queſtion : leſſee for years 
ſhall have aid in treſpaſs ; and tenants at will: but tenant in 
tail ſhall not have aid of him in remainder in fee; for he 
himſelf hath the inheritance. Danv. Abr: 292. In a 
writ of replevin, the avowry being for a real ſervice, aid 
is granted before iſſue; and in action of treſpaſs after 
iſſue join'd, if there be cauſe; it ſhall be had for the de- 
fendant, tho* never for the plaintiff. Fenk. Cent. 64. 
Fitz. Ar. 7. There ought to be privity between a per- 
ſon that joins in aid and the other to whom he is joined; 
otherwiſe joinder in aid ſhall not be ſuffered. Danv. 318. 
There is a prayer in aid of patrons, by parſons, vicars, Cc. 
And between coparceners, where one coparcener ſhall have 
aid of the other to recover pro rata. Co. Lit. And alſo 
ſervants, having done any thing lawfully in right of their 
maſters, ſhall have aid of them. Terms de Ley 34. 
AID OF THE KING, (auxilium regis) Is where the 
king's tenant prays aid of the king, on account of rent de- 
manded of him by others. A city or borough, that hold a 
fee-farm of the king, if any thing be demanded againſt 
them which belongs thereto, they may pray in aid of the 
king: and the king's bailiffs, collectors, or accountants 


ſhall have aid of zhe king. In theſe caſes, the proceedings 


are ſtopped till the king's counſel are heard to ſay what 
they think fit, for avoiding. the king's prejudice: and 
this aid ſhall not in any caſe be granted after iſſue ; be- 
cauſe the king ought not to rely upon the defence made 
by another. Fenk. Cent. 64. Terms de ley 35. Stat. 4 
Ed. 1. and 14 Ed. 3. | 

AILE, (of the French 


aieul, i. e. avus) Signifies a writ 
which lies where a man's — . 


grandfather or great grandfather 
Car 22 being ſeiſed of lands and tenements in fee- 
imple, the day that he died, and a ſtranger abateth or 
entereth the ſame day, and diſpoſſeſſes the heir of his in- 
heritance. F. N. B. 222. The aunt and the niece ſhall 
Join in a writ of aile of the ſeiſin of their grandfather. 
And the writ run thus: Rex vic. &c. Prec. A. B. quod 
Juſte, &c. redd. B. & D. unum meſſuagium, &c. de quo D. 
avus pred. B. & proavus pred. D. cujus hered. ipf ſunt, 
fuit ſeiſitus, &c. | 

AISIAMENTA, Includes any liberty of paſſage, 
open way, water-courſe, &c. for the eaſe and accommo- 
dation of tenants. Kitch. 

AL, (ald) Words which begin with al or ald in the 
names of places, ſignify antiquity z as Alborough, Ald- 
worth, &c. TRE Te 

ALANERARIUS, A manager and keeper of dogs, for 
the ſport of hawking, from alanus, a dog, knowp to the 
ancients. Du Freſne. But Mr. Blount renders it a faulconer. 
24 che de * vice - com. Linc. kiberavit lui 5. 
viii d. Johanni de ovento, pro putura ſeptem ario- 
rum & trium falconum & — & — — unius 
Bracenarii. 16 E. 1. '7 ; 

ALBA, (the alb) A ſurplice or white facerdotal veſt, 
anciently uſed by officiating prieſts. x 

ALBA FIRMA, This word is uſed by my Lord Coke, 
and ſeems to ſignify a tenure.—Duplex eft tenura in com. 
Weſtmorland, /cilicet, una per albam firmam, & alia per 
c ium, &c. 2 Inſt. 10. | | 

BERGELLUM, The ſame with halſberga: omnis 
bomo, &c. habet albergellum & capellum ferreum, lanceam 
& gladium. It here ſignifies a defence for the neck. 
Hoveden 611. a 
ALBUM. Is a word made uſe of for white rent, paid 
in ſilver. Rot. Parl. 6. H. g. | 

ALDER, Signifies the firſt; as alder beſt, is the beſt 
of all; alder 5 » the moſt dear. 

ALDERMAN, 
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ALDERMAN, (Sax. ealderman, Lat. aldermannus) Hath 
the ſame. ſignification in general as ſenator, or ſenior : but 
at this day, and long ſince, thoſe are called aldermen who 
are aſſociates to the civil magiſtrate of a city or town cor- 

rate,” Stat. 24 H. 8. on. 13. An alderman ought to 
- an | inhabitant of the place, and reſident. where he is 
choſen; and if he removes, he is incapable of doing his 
duty in the government of the city or place, for-which 
he may be disfranchiz d. Mod. Rep. 36. Alderman 
Langbam was a freeman of the city of u, and ehoſen 
alderman of ſuch a ward, and being ſummoned to the 
court of aldermen he appeared, and the oath. to ſerve the 
office was tendered to him, but he refuſed to take it, in 
contempt of the court, &c. whereupon he was committed 
to Neugate; and it was held good. March Rep. 179. 
The of London, &c. are exempted from ſerving 
inferior offices; nor ſhall they be put upon aſſiſes, or ſerve 
on juries, ſo long as they continue to be aldermen. 2 
Cro. 58 5. In Spelman's Gloſſary we find that we had an- 
tiently a title of Aldermannus totius Angliæ ; witneſs this 
inſcription on a tomb in Ramſey abbey—Hic requieſcit D. 
Ailwinus inclyti regis Eadgari cognatus, totius Angliæ al- 
dermannus, & hujus ſacri cænobii miraculoſus fundator. 
And this officer was in nature of Lord Chief Juſtice of 
England, Spelm. Alderman was one of the degrees of 
nobility among the Saxons, and ſignified an earl; ſome- 
times applied to a place, it was taken for a general, with 
a civil juriſdiction as well as military power; which title 
afterwards was uſed for a judge, but it literally imports 
no more than elder. - iris a1 Oo, 
There was likewiſe aldermannus hundredi : which dig- 
nity was firſt introduced in the reign of Hen. 1. Among 
his laws, cap. 8. we read, prefit autem fingulis hominum 
novenis decimus, et toti fimul hundredo unus de melioribus, 
et vocatur aldemannus, qui dei leges et hominum jura vigi- 
lanti ſtudeat obſervantia promovere. Du Freſne. Cowell. 
ALX ECCLESLEA, the wings or ſide-ailes of the 
church, from the French Les ailes de P Egliſe. — Ad baſes 
pilariorum murus erat tabulis marmareis compoſitus, qui cho- 
rum cingens & preſbyterium, corpus ecclefie lateribus, que 
alz vocantur, dividebat. Gervaſ. Dorobern'. in deſcript. 
ec]. Cantuar.Z 105 | 
. . ALECENARIUM, A fort of hawk called a lanner 
See Putura, _ | ee by 
ALFET, (Sax. alfeth) A cauldron or furnace, where- 


in boiling water was put for a criminal to dip his arm in 


up to his elbow, and there hold it for ſome time. Du 
Cange. 
| ALEHOUSES, Are to be licenſed by juſtices of peace, 
who take recognizances of alehouſe-keepers not to ſuffer 
diſorders in their houſes, and they have power to put 
down alebouſes, &c. But the act is not to reſtrain ſelling 
of ale in fairs. 5 & 6 Ed. 6. c. 25. Alehouſe-keepers are 
liable to a penaly of 20s. for keeping alebouſes without 
licence; not exceeding 40s. nor under 105. for ſelling 
ale in ſhort meaſure; and 105. for permitting tippling, 
&c. and perſons retailing ale or beer, alehouſe-keepers &c. 
ſhall ſell. their ale by a ful ale quart or pint, according 
to the ſtandard in the Exchequer, marked from the ſaid 
ſtandard; and ſub-commiſſioners, or collectors of exciſe, 
are to provide ſubſtantial ale quarts and pints in every 
town in their diviſions; and mayors and chief officers to 
mark meaſures, or forfeit 5/. by ſtatute 1 Fac. 1. c. g. 
Car. 1. c. 3. 11 & 12 z. c. 13. See Inns, 
rewers. 1 
By the 17 Geo. 2. c: 17. ſef. 18. A procley is inflicted, 
on alebouſe-keepers having licence to retail ſpirituous li- 
quors, exerciſing particular trades, during the continu- 
ance of ſuch licence. And by the 30 Geo. 2. c. 24. ſed. 
14. A penalty likewiſe is inflicted on publicans permit- 
ting journeymen, &c. to game in their houſes. 1 
y the 2 Geo. 2. c. 28. ſeF. 11. Licences ate to be 
granted at public meetings of the juſtices only. 5 
By the ſtat. 26 Geo. 2. c. 31. Juſtices on granting li- 
cenſes are to take recogniſances in 10l. with ſureties in the 
like ſum for the maintaining good order. Licences to be 
8 to none, not licenſed the preceding year, unleſs 
ey produce certificates of their good character. Licence 
only to extend to that place for which it was granted. 
Licences to be granted on the firſt of September, or within 
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days after, yearly, and to be for one your only ; 
of, ſelling ale, &c. without a licence; offence 
—— offence 4. third offence 6 l. | | 

By the 6 Geo, 1. c. 2 1. ſe..56. Ale-licences are to be 
duly ſtamped, before recognizances taken. 

By 26 Ges. 2. c. 13. ſecl. 12. Juſtices being brewers; 
* diſtillers, or victuallers, are reſtrained from 
granting licences. e : d ue U, 

This ſtamp duty by ſtat. 9 Aun. c. 2. is one ſhilling; 
and by ſtat. 29 Geo. 2. ſe. 1. every licence is charged 
with a further duty or ſtamp of 205. And by the laſt- men- 
tioned act, ſects. 20. If any perſon ſhall write any licence 
without ſuch ſtamp, he ſhall forfeit 10 l. with coſts, to 
be recovered as ſtamp. penalties z and the licence ſhall not 
- available till the duty ſhall be paid, and alſo a penalty 
0 84 7 . 4 a , N 1 22 21 i 
By the ſtatutes 16 Ges. 2. c. 8. /ef2. 8. and 24 Geo. 2. 
c. 40. ſe?, 9. No perſon ſhall retail any diſtilled ſpiri- 
tuous liquors without a licence from the officer of exciſe, 
taken out ten days before, for which he ſhall, pay 40s. 
yearly. And by ſtatutes 16 Geo. 2. c. 8. ſecl. 11. and 
29 Geo. 2. c. 12. ſe, 22. Such perſons ſhall be firſt li- 
cenſed to ſell ale or ſpirituous liquors by two or more 
Juſtices of the peace. And by ſtatutes 9 Geo. 2. c. 2. 
ſe. 14. and 24 Geo. 2. c. 40. ſect. 28, 29. The ju- 
ſtice's clerk ſhall have 25. 6d. and no more for ſuch li- 
ſence. | | | 

ALER SAN JOUR, (Fr.) To go without day, viz. 
to be finally diſmiſſed the court, becauſe there is no further 
day aſſigned for appearance. Kitcb 146. 

ALE-SILVER, A rent or tribute annually paid to the 
lord- mayor of London, by thoſe that fell ale within the li- 
berty of the city. Antiq. Purvey. 183. 

ALESTAKE, A may-pole called aleſtate, becauſe the 
country people drew much ale there: but it is not the 
common may- pole, but rather a long ſtake drove into the 

und, with a ſign on it, that ale was to be ſold. 

ALE-TASTER, Is an officer appointed in every court 
leet, ſworn to look to the aſſiiſe and goodneſs of ale and 
beer, &c; within the precinct of the lardſhip. Kiteb. 46. 
In London there are ale-ponners, who are officers appointed 
to taſte ale and beer, &c. in the limits of the city. Pi 

ALIAS, A ſecond or further writ, iſſued from the courts 
at Weſtminſter after a capias, &c, ſued out without effect. 

ALIAS Dic T Us, Is the manner of deſcription of a 
defendant, when ſued on any ſpecialty, as a bond, &c. 
where after his name, and common addition, then comes 
the alias dict. and deſcribes him again by the very name and 
addition, whereby he is bound in the writing. Dyer 50. 
Fenk. Cent. 119. Tis unneceſſary to ſer forth the alas 
diff. therefore better to omit it, as a variance may be 
fatal. See Miſnomer. ; 

ALIEN, (alienus, alienigena,)) One born in a ſtrange 
country, out of the allegiance of the king: but a man born 
out of the land, ſo as it be within the limits of the king's 
obedience beyond ſea; or born of Engliſh parents out of 
the obedience of the king, if the parents at the time of 
the birth were of ſuch obedience, is no alien. 

If an Engliſb merchant goes beyond ſea, and takes an 
alien wife, the iſſue ſhall inherit him; ſo it is if an Eng- 
hſh»woman goes beyond fea and takes an alien huſband, 
the children there born ſhall inherit her; for though the 
ſtatute 25 Ed. 3. c. 2. be in the conjunctive, yet it hath 
been conſtrued in the dis} unctive to hinder this diſability; 
and the word and. being taken inſtead of or, as ſometimes 
it is, jt being not reaſonable that the child ſhould not 
inherit the parent that is of ability, for the defect of the 
other that is not. Cro. Car. 601, 602. Litt. Rep. 22, 
24. S. C. 1 Sid. 198, S. C. cited, See Litt. Rep. 27. 
and Bro. tit. Denizen 6. 1 8 

There are two incidents regularly that are neceſſary to 
make a ſubject born; firſt, that his parents, at the time 
of his birth, he under the actual obedience of the king; 
Secondly, that the place of his birth he within the king's 
dominions. 7 Rep. 18. And it is the place of the birth 
that makes the diſability of an alien to have lands, &c, 
The blood is not the diſability, but the place where born. 
Cro. Jac. 539. And if one born out of the king's obe- 
dience come and reſide in England, his children, begotten 


twerity 
penalt 
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and born here, are not aliens but demzens. 7 _—_ 
ren 


* — — = — — — 2 - 


To 


ALI 


Children of an ambaſſador in a foreign country, by a 
wife being an Engliſh woman, by the Common law, are 
natural- born 9 — not — Rep. 11. on 
if an Eugliſßh merchant liv a marries a wit 
there, 51 path a child — and dies, this child is 
born a denizen, and ſhall be heir to him, notwithſtand- 
ing the wife be an alien. Cro. Car. 605. March — 
Thoſe who are born in the Engi/ plantations, are ſub- 


| jets born. Danv. Abr 


„. 

An alien cannot hold fand by deſcent or purchaſe, or 
be tenant by the curteſy, or in dower. 5 Rep. 502. 
But all perſons, being the king's natural · born ſubject 
may inherit, as heirs to their anceſtors, though their an- 
ceſtors were aliens, by ſtatute 11 & 12. 3. c. 6. In 
caſe an alien purchaſe land, the king upon office found, 
ſhall have it. 1 I». 2. So if an alien purchaſe any 
eſtate of freehold in houſes, lands, tenements, or heredi- 
taments, the king upon office found ſhall have them. If 
an alien be made 


and not the king. But as to a leaſe for years, there is a 
difference between a leaſe for years of a houſe for the ha- 
bitation of a merchant ſtranger being an alien, whoſe 
king is in league with ours, and a leaſe for years of lands, 
meadows, paſtures, woods, and the like. For if he take 
a leaſe for years of lands, meadows, &c. upon office 
found the king ſhall have it. But of a houſe tor habita- 
tion, he may take a leaſe for years as incident to com- 


merce, for without an habitation he cannot merchandize 


or trade. But if he depart or relinquiſh the realm, the 
king ſhall have the leaſe. So it is if he die poſſeſſed 


- thereof, neither his executors or adminiſtrators ſhall have 


it, but the king : for he had it only for habitation, as 
neceſſary to his trade or traffick, and not for the benefit of 
his executor or adminiſtrator. But if the alien be no 
merchant, then the king ſhall have the leaſe for years, 
tho' it were for his habitation, and ſo it is if he be an 
_— enemy. 1 Iiſt. 2. b. This doctrine is rather ob- 

ete. ; 

As an alien cannot inherit himſelf, ſo he cannot 


be inherited ; the | mage born in England, the fon 


an alien, the grandſon born in England, the grandſon 
ſhall not inherit the grandfather, becauſe he muſt then 
repreſent the father, who cannot be repreſented ; but if 
the father be an alien, and two brothers born in England, 
they-may inherit each other, becauſe the deſcent 1s im- 
mediate, and they don't take by repreſentation of the fa- 
ther. 1 Sid. 193, 198. 1 Vent. 413 to 429. Hard. 
224. Co. Lit. 8. Cont. 

If theeldeſt ſon be an alien, the younger brother born 
in England ſhall inherit the father ; otherwiſe it were if 
the eldeſt ſon were attainted, becauſe the eldeſt ſon and all 
his deſcendants are before the younger brother, and the 
younger cannot inherit before that line is extinct; and it 
is a foreign preſumption, to ſuppoſe that any of that line 
ſhould come over and have children in England; but the 

rſon attainted is ſuppoſed to have all his children re- 

iding in the kingdom under the king's allegiance ; there- 
fore there is a line continuing before that of the younger 
brother. 1 Yent. 417. 1 Inft. 8. a. 1 Sid. 195. 

For the ſame reaſon, if an alien hath four ſons, the two 
eldeſt aliens, and the two younger naturalized, and one 
of the- younger ſons purchaſe lands and dies, the eldeſt 
brother having iſſue born within the realm, the younger 
brother, and not the iſſue of the eldeſt, ſhall inherit. 
Hard. 224. A 

If analien hath a ſon an alien, and afterwards is 
a denizen, and hath a ſecond ſon, the ſecond ſon ſhall 
inherit though the eldeſt ſon be alive. Cyo. Fac. 539. 
Vide 1 Inft. 8. a. &c. very full on this ſubject. 

If an alien enemy comes here ſub ſaluo condufu, he 
may maintain an action. So if an alien army come hither 
in time of peace per licentiam domini regis, as the French 
proteſtants did, and lives here ſub protectione, and a war 
afterwards happens between the two nations, he may 


maintain an action, for ſuing is but a conſequential right 
of protection; and therefore an alien ee that *. 


in peace under protection, may ſue a bond; aliter of one 


commorant in his own country. 1 Salk. 46. 


nizen and purchaſe land, and die 
without iſſue, the lord of the fee ſhall have the eſcheat, 
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Aliens may obtain goods and perſonal eſtate, by trade, 
&c. And may maintain actions for the ſame; they may 
alſo have actions of aſſault and battery, and for ſupport 
of their credit. 2 Bulf. 134. But they cannot bring 
any real action, unleſs it be for an houſe for neceſſary ha- 
bitation, being for the benefit of trade. 7 Rep. And an 
alien enemy cannot maintain any action, whatſoever, nor 
get any thing lawfully within this realm. Terms de Ley 36. 

An alien friend may be an adminiſtrator, and ſhall have 
adminiſtration of leaſes, as well as perſonal things, be- 
cauſe he hath them in another's right, and not to his own 
uſe. Cro. Car. 8. 1 Vent. 417. S. C. cited. 

Bur it has been long doubted, whether an alien enemy 
ſhould maintain an action as executor; for on the one 
hand it is ſaid, that by the policy of the law, alien ene- 
mies ſhall not be admitted to actions to recover effects 
which may be carried out of the kingdom, to weaken 
ourſelves and enrich the enemy; and therefore publick 
utility muſt be preferred to private convenience; but on 
the other hand it is ſaid, that theſe effects of the teſtator 
are not forfeited to the king by way of repriſal, becauſe 
they belong not to the alien enemy, for he is to recover 
them for others; and if the law allows ſuch alien enemies 
to poſſeſs the effects as well as an alien friend, it muſt 
allow them power to recover, ſince in that there is no dif- 
ference, and by conſequence he muſt not be diſabled to 
ſue for them; if it were otherwiſe it would be a prejudice 
to the . ſubjects, who could not recover their debts 
from the alien executor, by his not being able to get in 
the aſſets of the teſtator. Cro. Eliz. 683, Molloy 870. 
Carter 49, 191. Skin: 370. | 

An alien enemy coming into this kingdom, and taken 
in war, ſhall ſuffer death by the martial law; and not be 
indicted at the Common law, for the indictment muſt 
conclude contra ligeantiam ſuam, c. And ſuch was ne- 
ver in the protection of the king. Molloy de jur. Marit. 
417. Aliens, living under the protection of the king, 
may have the benefit of a general pardon. Hob. 271. 
No alien ſhall be returned on any jury, nor be ſworn for 
trial of iſſues between ſubject and ſubject, &c. but where 
an alien is party in a cauſe depending, the inqueſt of ju- 
rors are to be half denizens, and half alien: but in caſes 
of high treaſon, this is not allowed. 2 Int. 17: An 
alien ſhall not have any vote in choice of knights of the 
ſhire, or burgeſſes to parliament. Hob. 270. And per- 
ſons that are aliens, or born out of the realm, are inca- 
pable to be members of parliament, enjoy offices, &c. 
Stat. 12 W. 3. cap. 2. Ales are to take an oath to be 
true to the king, and obedient to his laws. Vide 14. H. 8. 
21 H. 8. cap. 16. 32 H. 8. c. 16. No alien ſhall be a 
factor abroad, in the Exgliſb plantations, under penalties. 
Stat. 12 Car. 2. cap. 18. See Artificers, See Stat. 11 
& 12. g. c. 6. for enabling ſubjects to inherit, not- 
withſtanding their father and mother were aliens. And 
Stat. 25 Geo. 2. c. 39. for obviating ſome doubts there- 
— "og farther titles DENIZ EN, NATURALIZ A- 

The moſt uſual and beſt pleading in actions brought by 
an alien, is both excluſive and incluſive, viz. extra lige- 
antiam domini regis, &c. et infra ligeantiam alterius regis. 
7 _ 16. 5. cites 9 E. 4. 7. et Lib. Intrat. fo. 244. But 
for the pleadings under this title ſee title ABATEMENT 
And Com. Dig. 1 V. ſame title. F 

ALIENATION, (from alienare to alien) A transferring 
the property of a thing to another: it chiefly relates to 
lands and tenements; as to alien land in fee, is to ſell the 

fee · ſimple thereof, &c. And to alien in mortmain, is to 
make over lands or tenements to a religious houſe or bod 
politick ; for which the __ licence is to be An 
Stat. 15 R. 2. c. 5. Fines for alienations are taken away 
by ſtatute; except fines 8 cuſtoms of ma- 
nors. 12 Car. 2. Danv. Abr. 327. All perſons who 
have a right to lands ma generally alien them to others: 
but ſome alienations are forbidden: as an alienation by a 
particular tenant, ſuch as tenant for life, &c. which 
incurs a forfeiture of the eſtate. 1 Int. 118. For if 
leſſee for life, by livery alieneth. in fee, or makes a leaſe 
for the life of another, or gift in tail, it is a forfeiture of 
his eſtate : ſo if tenant in dower, tenant for another's life, 
tenant 


I. 

tenant for years, &c. do alien for à gteater eſtate than 
they hufolly may make. 1 It. 233, 251. Conditions 
in feoffments, &c. that the feoffee ſhall not alien, are 
void. 1 Inſt. 206. Hob. 261. And it is the ſame 
where a man poſſeſſed of a leaſe for years, or other thing,. 
gives and ſells his whole property therein, upon ſuch con- 
dition : but one may grant an eſtate in fee, on condition 
that the grantee ſhall not alien to a particular perfon, &c. 
And where a reverfion is in the donor of an eſtate, he 
may reſtrain an alienation by condition. Litt. 361. Wood's 
Inſt. 141. - Eſtates in tail, for life, or years, where the 
whole intereſt is not parted with, may be made with con- 
dition not to alien to others, for the preſervation of the 
lands granted in the hands of the firſt grantee. = 

ALIMONY, (alimonis) Signifies nouriſhment or main- 
tenance : and in a legal ſenſe, it is taken for that allow- 
ance which a married woman ſues for and is entitled to, 
upon any occaſional ſeparation from her huſband. Terms 
de Ley 38. Where a woman is divorced à men/a & toro, 
| the may ſue her huſband in her own name for _— or 
maintenance out of the huſband's eſtate, during the 5 #6 
ration, either in the Chancery or Spiritual court; and it 
will be allowed, except it be in caſes of elopement and 
adultery. 1 Inſt. 235. a. Byrthe Spiritual court is the 
proper court to ſue in for alimony : and the not allowing 
a wife maintenance is not an offence within the ſtatute 
1 Eliz. but a neglect of the huſband's duty, and a breach 
of his vow. 12 Rep. 30. A man may be ſued in the 
Spiritual court for beating his wife, and he may be or- 
— to pay her ſo much per week alimony : but a prohi- 
bition hath been granted by, B. R. in ſuch a caſe; and 
the wife may have ſureties of the peace for unreaſonable 
beating her. Trin. 11 Fac. 1. Moor 874. Alimony was 
antiently expreſſed by rationabile eſtoverium, reaſonable 
maintenance. Rex. vic. Bucks ſalutem. Præcipimus tibi 
quod de maritagio Emmæ de Pinkney uxoris Laurentii Pe- 
nire, qui excommunicatus eſt, eo quod prædictam Emmam affec- 
tione maritali non tractat, eidem Emmæ rationabile eſtove- 
rium ſuum invenias, donec idem Laurentius vir ſuus eam 
tangquam uxorem ſuam trat laverit, ne iteratus clamor ad nos 
inde perveniat.— Rot. 7 Hen 3. 

ALLAUNDS, ab alanis, Scythiz gente, Hare-hounds. 

ALLAY, (Fr. in Lat. allaya) A word uſed for the 
tempering and mixture of other metals with ſilver or gold. 
Stat.g H. 5. This allay is to augment the weight of the 
filver or gold, fo as it may defray the charge of . coinage, 
and to make it the more fuſile. A pound weight of ſtan- 
dard gold, by the preſent ſtandard in the mint, is twenty- 
two carats fine, and two carats allay: and a pound weight 
of right ſtandard ſilver conſiſts of eleven ounces two-penny 
mal of fine ſilver, and eighteen penny weight ol allay 
Lownd's Eſſay upon Coins, Page. 19. One penny weight of 
angel gold is worth four ſhillings and two-pence; of 
crown gold, three ſhillings and ten-pence : and one ounce 
of pure ſilver is worth five ſhillings and four-pence; and 
wich allay, five ſhillings. Mod. Fuſt. tit. Coin, pag. 120. 

ALLEGIANCE, allegiantia, (formerly called hgeance, 
from the Latin alligare & ligare, i. e. ligamen fidei) Is the 
ſworn allegiance, or taith and obedience, which every ſubject 
owes to his prince, It is either perpetual, where one is a 
ſubje& born; or where one hath the right of a ſubject by 
naturalization, &c. or it is temporary, by reaſon of reſi- 
dence in the king's dominions. To ſubjects born, it is 
an incident inſeparable; and as ſoon as born they owe by 


i : and 1t cannot 


birth-right obedience to their ſoverei 
be e e to any kingdom, but follows the * 8; 
e 


whereſoever he goers The ſubjects are hence called 


eople, and are bound by this allegiance to go with the 
Log in his wars, as well within as without the kingdom. 
1 Inſt. 2, 329. 2 Inſt. 741. All perſons above the age. 


of twelve years are to be required to take the oath of al- 


legiance in courts-leet. And there are ſeveral ſtatutes re- | 


quiring the oath of allegiance and ſupremacy, &c to be 
taken under penalties: juſtices of peace may ſummon 
perſons above the age of eighteen years to take theſe 
oaths. 1 Eliz. 1 V. & M. &c. Abſolving any per- 
ſons from their allegiance is high treaſon, by 1 & 21 Eliz. 
For the other ſtatutes reſpecting allegiance ſee 3 Eliz. c. 1. 
ſe. 5,—11 El. c. 1.—·3 Jac. 1. c. 4.—7 Jac, 1. c. 6. 
25 Car. 2. c. 2.—7 & 8 FV. 3. c. 24. & 27.—13 & 
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14 V. 3. c. 6.— 1 Ann. c. 22.—6 Ann. c. 14.—8 Anti. 
c. 18.—1 Geo. 1. c. 13.—2 Geo. 2. c. 31. And fee title 
OATHS. | | 1 1 

ALLEGIARE, To defend or juſtify by due courſe of 
law.—S: quis le velit allegiare ſecundum regis Weregildum hoc 
faciat. Leges Alured, cap. 4. Spelm: | | 

ALLER GOOD, The word aller is uſed to make what. 
= added to ſignify ſuperlatively ; as aller good is the great- 
e a 

ALLEVIARE, Signifies to levy or pay an accuſtomed 
fine. Some of our antient hiſtorians mention ſach fines 
paid by perſons to their lords for redemption of their 
daughters, or for a licence to marry them. Brady's Pref. 
to Eng. Hiſt. 64. 

* ALLOCATION, (allocatio) In a legal ſenſe is an al- 
lowance made upon account in the Exchequer ; or more 
properly a placing or adding to a thing. 

ALLOCATIONE FACIENDA, A writ for allowing 
to an accountant ſuch ſums of money as he hath law- 
fully expended in his office; directed to the lord trea- 
ſurer, and barons of the Exchequer, upon application 
made. Reg. Orig. 206. 

ALLOCATO COMITATU, Is a new writ of exigent 
allowed, before any other county court holden, on the 
former not being fully ſerved, or complied with, &c. 
Fitz. Exig. 14. 

ALLODIAL, This is where an inheritance is held 
without any acknowledgement to any lord or ſuperibr; 
and therefore is of another nature trom that which is 
feodal. Allodial lands are free lands, which a man enjoys 
without paying any fine, rent, or ſervice to any other. 
See Alodium. 

ALLUMNIOR, (from the Fr. allumer, to lighten) Is 
uſed for one who coloureth or painteth upon paper or 
parchment ; and the reaſon is, becauſe he gives light and 
ornament by his colours to the letters or other figures. 
The word is uſed ſtat. 1 R. 3. c. 9. 

ALMANACK, Is part of the law of England, of 
which the courts muſt rake notice, in the returns of writs; 
&c. but the almanack to go by is that annex'd to the Book 
of Common Prayer. Mod. Caſ. 41, 81. See Year and 
Stat. 24 G. 2. c. 23. and 25 Geo. 2. c. 30. for correcting 
the calendar and regulating the commencementof the year; 
The diverſity of fixed and moveable feaſts was con- 
demned per tot. cur. for we know neither the one nor the 
other but by the almanacks, and we are to take notice of 
the courſe of the moon. 6 Mod. 150, 160. Paſch. 3 Ann. 
B. R. in the caſe of Harvey v. Broad. —ibid. 196. S. C. 
and Holt Ch. J. ſaid, that at the council of Nice they 
made a calculation moveable for Eaſter for ever, and that 
is received here in England, and become part of the law; 
and ſo in the calendar eſtabliſned by act of parliament.— 
2 Salk. 626. pl. 8. S. C. accordingly ; per cur. 

Whether ſuch a day of the month was on a Sunday or 
not, and ſo not a dies juridicus, is triable by the country 
or the almanack. Dyer 182. pl. 55. 

It was faid that the court might judicially take notice of 
almanacks, and be informed by them; and cited Ro- 
berts's caſe in the time of Lord Catline; and Coke ſaid, 
that ſo was the caſe of Galery v. Banbury, and judgment 
accordingly. 1 Leo. 242. pl. 328. Paſch. 29. Elz. B. R. 
Page v. Fawcett ——Cro. Eliz. 227. pl. 12. S. C. and 
held that examination by almanacks was ſufficient, and 
a trial per pais not neceſſary, tho* the error aſſigned, 
viz. that the 16 Feb. on which day judgment was ſaid to 
be given, was on a Sunday, was an error in fact; and the 
judgment was reverſed. 381 | 

ALMARIA, for armaria: The archieves of a church 
a library. Omnia etiam eccigſiæ almaria confregit, char- 
8 privilegia quædam igne cremavit. Gervaſ. Dorob. 
in R. 2. 1 44 

ALMNER, or ALMONER, (eleemoſynarius) An of- 
ficer of the king's houſe, whoſe buſineſs it is todiſtribute the 
king's alms every day. He ought to admoniſh the king to 
beſtow his alms, eſpecially upon ſaints days and holidays ; 
and he is likewiſe to viſit the ſick, widows that are poor, 
priſoners and other neceſſitous people, and to relieve chem 
under theif wants; for which purpoſe he hath the for- 
feitures of deodands, and the goods of felo's de ſe, allowed 
him by the king. Fleta, lib. 2. cap. 22, The lord 

L 125 almoner 
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almoner has the diſpoſition of the king's diſh of meat, af- * 


ter it comes from the table, which he may give to whom 
he pleaſes; and he diſtributes four- pence in money, a 
two · penny loaf of bread, and a gallon of beer; or inſtead 
thereof three · pence · daily at the court gate to twenty-four 
poor perſons of the king's pariſh, to each of them that 
allowance. This officer is uſually ſome biſhop. 
ALMSFEOH, or almesfesb, Saxon for alms money : It 
has been taken for what we call Peter Pence, firſt given by 
Ina king of the Weſt Saxons, and antiently paid in Eng- 
land on the firſt of Auguſt. It was likewiſe called romefeob, 
romeſcot, and heorthpening. Selden's Hiſt. Tithes 217. 
ALMUTIAM, A nt which covered the head 


and ſhoulders of prieſts. Quæſvit 2 ge in quali habi- 


tu effet ? Reſponſum eſt, quod in tunica de Burneto & almu- 
tio fine cuculla. W. Thorn. 1330. ; 
ALNAGE, (Fr. auluage) Signifies a meaſure, parti- 
cularly the meaſuring with an ell. Sat. 1 7 Ed. 4. cap. 5. 
ALNAGER, or aulnager, (Fr. alner, Lat. ulniger) Is 
properly a meaſure by the ell, and the word aulne in French 
lignifieth an ell. An aulnager with us is a public ſworn 
officer of the king's, whoſe place it is to examine into the 


aſſiſe of all cloths, made throughout the land, and to fix 


ſeals upon them; and another branch of his office is to 
collect a ſubſidy or aulnage duty granted to the king. He 
hath his power by Stat. 25 Ed. 3. and ſeveral other antient 
ſtatutes ; which appoint his fees and inflict a puniſhment 
for putting his ſeal to deceitful cloth, &c. viz. a forfeiture 
of his office, and the value. 27 Ed. 3. 3 R. 2. But 
there are now three officers belonging to the regulation of 
clothing, who bear the diſtin names of ſearcher, mea- 
ſurer, and aulnager; all which were formerly com romiſed 
in one perſon. 4 Inſt. 31. And becauſe the ſubjects of 
this kingdom ſhould not be abuſed, an office of ſearching 
is eſtabliſhed by act of parliament. 

By 11 & 12 3. c. 20. Alnage duties are taken 
away. 
ALNETUM, A place where alders grow; or a grove 
of alder trees. Alnetum eft ubi alni arbores creſcunt.— 


Domeſday-Book. 


ALODIUM, In Domeſday ſignifies a free manor : and 
alodarii lords of manors, or lords paramount. Quando mo- 
ritur alodarius, rex inde habet relevationem terre, &c. 
Domeſday, tit. Kent. 1 Inſt. 1, 5. See FEE, and Dal» 
rymple's Feudal Tenures. 8 

ALOVERIUM, A purſe. This word is mentioned 
in Fleta, lib. 2. c. 82. par. 2. 

ALTA RAGE, (altaragium) The offerings made upon 
the altar, and alſo the profit that ariſes to the prieſt by 
reaſon of the altar, obventio altaris. Mich. 21 Eliz. It 
was declared that by altarage is meant tithes of wool, lambs, 
colts, calves, pigs, chickens, butter, cheeſe, fruits, herbs, 
and other ſmall tithes with the offerings due: the caſe of 
the vicar of Weſt-Haddon in Northamptonſhire. But the 
word altarage at firſt is thought to ſignify no more than 
the caſual profits arifing to % prieſt, from the peoples? 
voluntary oblations at the altar; out of which a portion 
was aſſigned by the parſon to the vicar : ſince that, our 


parſons have generally contented themſelves with the 


greater profits of glebe ; and tenths of corn and hay; and 
have left the ſmall tithes to the officiating prieſts: and 
hence it is that the vicarages are endowed with them. Terms 
G IS: 2 = 516. | 
It ſeems to be certain, that the religious, when th 

allotted the altarage in part or in Fine. to the vicar 2 
chaplain, did mean only the cuſtomary and voluntary of. 
ferings at the altar, for ſome divine office or ſervice of 
the prieſt, and not any ſhare of the ſtanding tithes, whe- 
ther predial or mixt. Kenn. Paroch: Antiq. Gloſ]. 


In the caſe of Franklyn and the maſter and brethren of 


8. Cr ofs, T. 1721, it was decreed, that where altara- 
gium is mentioned in old endowments, and ſupported by 


uſage, it will extend to ſmall tithes, but not otherwiſe. 
unb. 


9. | 
ALTERATION, (alteratio) Is the changing of a 
thing : and when witneſſes are examined upon exhibits, 
&c, they ought to remain in the office, and not to be ta- 


ken back into private h by wh L = 
_— 24 25 hands, by whom they may be al 
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ALTO & BASSO. By this is meant the abſolute 
ſubmiſſion of all differences. Pateat univerſis = preſen- 


tes quod Willielmus T. de Y. & Thomas G. de A. poſue- 
”_= ſe in alto & baſſo in arbitrio quatuor hominum, vix.— 


guadam querela pendente, &c. Et predifti quatuor hos 


mines judicaverunt, &c. Dat. anno. 2 Hen. 5. 
AMABYR, vel AMVABYR, A cuſtom in the honour 


| of Clun, belonging to the earls of Arundel: Pretium virgi- 


nitatis domino ſolvendum. LL. eccl. Gul: Howeli Dha, regis 
Wallie. Puella dicitur eſſe deſertium Regis et ob hoc Regis 
e de ea amvabyr habere. This cuſtom Henry earl of 
Arundel releaſed to his tenants. Anno 3 & 4 P. & M. 
AMBACTUS, A ſervant or client. Cowell. 
AMBASSADOR, (legatus) Is a ſervant of the ſtate, 
repreſenting the king in a foreign country, to take care of 
the public affairs. And ambaſſadors-are either ordinary, or 


extraordinary ; the ordinary ambaſſadors are thoſe who re- 


fide in the place whither ſent ; and the time of their return 
being indefinite, ſo is their buſineſs uncertain, ariſing 
from emergent occaſions ; and commonly the protection 
and affairs of the merchants is their greateſt care : the 
extraordinary ambaſſadors are made = tempore, and em- 
ployed upon ſome particular great affairs, ascondolements, 
congratulations, or for overtures of marriage, &c. Their 
equipage is generally very magnificent; and they may 
return without requeſting of leave, unleſs there be a re- 
ſtraining clauſe in their commiſſion. Molloy 144. 

An agent repreſents the affairs only of his maſter ; but 
an ambaſſador ought to repreſent the greatneſs of his 
maſter, and his affairs. Bid. By the laws of nations, 
none under the quality of a. ſovereign prince can ſend any 
ambaſſador : a king that is deprived of his kingdom and 
royalty, hath toft his right of legation. No ſubject, 
though ever ſo great, can ſend or receive an ambaſſador ; 
and if a vice-roy does it, he will be guilty of high trea- 
ſon : the electors and princes of Germany have the privi- 
lege of ſending and reception of ambaſſadors; but it is li- 
mited only to matters touching their own territories, and 
not of the ſtate of the empire. It is faid there can be no 
ambaſſadgr without letters of credence from his ſovereign, 
to another that hath ſovereign authority: and if a perſon 
be ſent from a king or abſolute potentate, though in his 
letters of credence he is termed an agent, -yet he is an 
ambaſſador, he being for the public. 4 Inſt. 153. 

Ambaſſadors may, by a precaution, be warned not to 
come to the place where ſent ; and if they then do it, 


they ſhall be taken for enemies: but being once admitted, 


even with enemies in arms, they ſhall have the protection 
of the laws of nations, and be preſerved as princes. 
Moll. 146. If a baniſhed man be ſent as an ambaſſador to 
the place from whence he is baniſhed, he may not be de- 
tained or moleſted there. 4 Iyft. 153. The killing of 
an ambaſſador has been adjudged high treaſon. 3 Bid. 8. 
Some ambaſſadors are allowed, by conceſſion, to have ju- 
riſdiction over their own families; and their houſes per- 
mitted to be ſanctuaries : but where perſons who have 
reatly offended fly to their houſes, - after demand and re- 
ſal to deliver them up, they may be taken from thence. 
Ambaſſadors cannot be defended when they commit any 
thing againſt the ſtate, or the perſon of the king wi 


whom they reſide. 4 Inf. 152. An ambaſſador, guilty 


of treaſon againſt the king's life, may be condemned and 
executed : but for other treaſons, he ſhall be ſent home, 
with demand to puniſh him, or to ſend him back to be 
puniſhed. 4 Inft.-152. 1 Roll. Rep. 185. 

If a foreign ambaſſador commits any crime here, which 
is contra jus gentium, as treaſon, 'felony, &c. or any other 
crime againſt the law of nations, he loſeth the privi 

of an embaſſador, and is ſubject to puniſhment as a pri- 
vate alien: and he need not be remanded to his ſovereign, 
but of curtely. Danv. Abr. 327. But if a thing be only 
malum probibitum by an act of parliament, private law, or 
cuſtom of the realm, and it is not contra jus gentium, an 
ambaſſador ſhall not be bound by them. 4 Uu. 153. And 
it is ſaid ambaſſadors may be excuſed of practices againſt 
the ſtare where they reſide, (except it be in point of eonſpi- 
racy, which is againſt the law of nations) becauſe it doth 
not appear whether they have it in mandatis ; and then they 


are excuſed by neceſſity of obedience. -* Bac. Max. 26. 


A M E 
the civil law, the perſon of an ambaſſador may not 
3 and the — goods of ambaſſadors, 


which are accounted an acceſſion to their perſons, cannot 


be ſeized on, as a pledge, nor for payment of debts, tho 
by leave of the king or ſtate where they are reſident; but 
on refuſal of payment, letters of requeſt are to go to his 
maſter, &c. Molloy 157. Damv. 328. 3 

By our ſtatute law, an ambaſſador, or public miniſter, 
or his domeſtic ſervants, regiſtred in the ſecretary's office, 
and thence tranſmitted to the ſheriff's office of London and 
Middleſex, are not to be arreſted; if they are, the proceſs 
ſhall be void, and the perſons ſuing out and executing it 
ſhall ſuffer ſuch penalties and corporal puniſhment as the 
lord chancellor or either of = chief juſtices ſhall think 
fit. Stat. 7 Ann. cap. 12. Alſo the goods of an ambaſ- 
ſader, or of his ſervants, ſhall not be diſtrained. Stat. 
ibid. 

4 Geo. 2. Widmore v. Alvarez: In the caſe of the 
French ambaſſador, it was ruled, that the perſon need 
not lie in the houſe, but he muſt do ſome aFual ſervice 
there. ET 

Upon a motion to ſuperſede a proceſs againſt the defen- 
dant, upon the ſtatute 7 Ann. as being in the ſervice of a 
foreign ambaſſador ; the court held, that to be a privi- 
leged ſervant within the act, it is not required that the 
party actually live in the ambaſſador's houſe ; yet it is 
not enough that the party be regiſtered in the ſecretary's 
office as a ſervant ; but when he comes for the benefit of 
the act, he muſt ſhew the nature of bis ſervice, that the 
court may judge, whether he be a domeſtic ſervant 
within the meaning of the act of parliament. In this 
caſe, it was objected againſt the defendant, that he was a 
trader, and fo expreſ ly excluded from privilege by the 
ſtatute: to which My. Solicitor General, who was coun- 
ſel for the defendant, anſwered, that by traders within 
this act, muſt be underſtood ſuch as may have the benefit 
of the ſtatutes concerning bankrupts, which infants are 
not intitled to, as it was determined in one Whitlock's 
caſe z- and that the defendant could prove he had exerciſed 
no trade ſince his full age. Fitzgib. Rep. 200. 

A chaplain to' an ambaſſador, who does not do any 
duty in the ambaſſador's houſe, ſhall not be e 
Seacomb v. Bowlney. Wilſ. Rep. part 1: 20. | 

The court of B. R. refuſed to allow Carolino protec- 
tion, as interpreter to the ambaſſador from the Bey of 
Tripoly, it not appearing that he was a domeſtic ſervant. 
Wilſ. Rep. part 1. 78, 9. 24 

o what laws ay, baſſador, &c. is ſubject, vide 
Blackſtone's Com. 1 V. 253, 4, &c. 5 | 

AMBIDEX TER, (Lat.) One that can uſe his left hand 
as well as his right; or that plays on both ſides. But in a 
legal ſenſe, it 1s taken for a juror or embraceor, who 
— money of both parties for giving his verdict; and 
ſuch a one ſhall be impriſoned, never more be of a jury, 
and further puniſhed at the king's pleaſure. 5 Ed. 3. 

c. 10. Crompt. Juſt. 156. See Decies tantum. Mn 
. AMBRA, (Sax. amber, Lat. amphora) A veſſel among 
the Saxons: it contained a meaſure of ſalt, butter, meal, 

beer, &c. . Ine Weſt Sax. | 1 

AMBRY, The place where the arms, on veſſels, 
and every thing which belong'd to houſekeeping were 
kept; and probably the ambry at Weſtminſter is ſo called, 
becauſe formerly ſet apart for that uſe : or rather the au- 
monery, from the Latin eleemoſynaria, an houſe adjoining to 
an abbey, in which the charities were laid up for the poor. 

AMENABLE, (Fr. amener) To bring or lead unto: or 
amainable from the Fr. Main, a hand) ſignifies tractable, 
that may be led or governed : and in our books it is com- 
monly applied to a woman, that is governable by her huſ- 
band. Cow. Interp. It alſo, in the modern ſenſe, ſigni- 
= wt be reſponſible, or ſubje& to anſwer, &c. in a court 
of juſtice. . | | 

AMENDMENT, (emendatio) The correction of an er- 
ror committed in any proceſs, which may be amended after 
judgment; and if there be any error in giving the judg- | 
ment, the party is driven to his writ of error — 
where the fault appears to be in the clerk who writ the 
record, it may be amended. Terms de Ley 390. 

At common law there was little room for amend- ' 
ments, which appears by the ſeveral ſtatutes: of amend- 


| 


| Wales. 


* courts, the ſtatute; 8 Hen. 6. c. 12. 
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ments and eee, {nd likewiſ: by the conſtitution of the 

courts ; for, ſays Britten, the judges are to record the pa- 
rols [or pleas] deduced before them in judgment; alſo; 
ſays he, Ed. 1. granted to his juſtices to record the pleas 
pleaded before them, bur they are not to eraſe their re- 
cords, nor amend them, nor record againſt their inrol- 
ment, nor any way ſuffer their records to be a watrant to 
Juſtify their own miſdoings, nor eraſe. their words, nor 
amend them, nor record againſt their inrolment. This 
ordinance of Ed. 1. was 10 rigidly obſerved, that when 
Juſtice Ingham, in his reign, moved with compaſſion for 
the circumſtances of a poor man who was fined 13 5. 4d: 
erazed the record, and made it 65. 8 d. he was fined 800 
marks, with which, tis ſaid, a clock-houſe at Weſtminſter 
was built, and furniſhed with a clock; bur as to the 
clock, it has been denied by authors of credit. Notwith- 
ſtanding what is mentioned above, there were ſome caſes 
that were amendable at Common law. 

Original writs are not amendable at Common law, for 
if the writ be not good, the party may have another : ju- 
dicial writs may and have been often amended. 8 Rep. 157. 
Whatever at Common law might be amended in civil 
caſes, was at Common law amendable in criminal caſes, 
and ſo it is at this day; reſolved by Holt Ch. J. Powell 
and Powis J. 1 Salk. 51. pl. 14. F | 

Tho' miſawarding of proceſs on the roll might be amend- 
ed at Common law the ſame term, becauſe it was the act of 
the court; yet if any clerk at Common law iſſued out an 
erroneous ab on a right award of the court, that was 
never amended in any cale at the Common law. 1 Salk. 
51. pl. 14. 

Statutes of amendment extend only to pleadings of re- 
cord, therefore pleadings while in paper, are amendable 
by the Common law.. Antiently all pleas were ore tenus 
at the bar; and then, if any error was ſpied in them it 
was preſently amended. Since that cuſtom is chan 
the motion to amend becauſe all in paper, ſucceeded in 
— room of it; and it is i, berge that _ . cannot 
refuſe : but they may reſuſe it if the party deſiring it refuſe 
to pay coſts, or the amendment deſired ſhould amoung — 
new plea. 10 Mod. 88. | 

But the law reſpecting amendments has been much ex- 
tended by the following ſtatutes : By 2 2:26) 

Stat. 14 Ed. 3. c. 6. It is aſſented, that by the miſ- 
priſion of a clerk in any place whereſoe ver it be, no pro- 
ceſs ſhall be annulled or diſcontinued, by miſtaking in 
writing one ſyllable, or one letter too much or 100 little; 
but as ſoon as the thing is perceived, by challenge of the 
party, or in other manner, it ſhall be haſtily amended in 
due form, without giving advantage to the party that 
challengeth the ſame, becaule of ſuch miſpriſian. 

By this ſtatute the juſtices had liberty, oo challenge of 
the party, to amend the proceſs where the clerk had miſ- 
taken one ſyllable or letter, and the judges afterwards 
conſtrued the ſtatute ſo fayourably, that they extended it to 
a word; but they were not ſo. well agreed, whether they 
could make theſe amendments, as well after as before judg- 


ment; for they thought their authority was determined by 
| the judgment; and therefore to put an end to the diver- 


ſity of opinions by the following ſtatute, viz. 9 H. 5. c. 4. 
It is declared that the judges ſhall have the fame power, 
as well after as before judgment, as long as the record-in 
proceſs is before them. . Gilb. H. C. B. 1100 

T his ſtatute is confirmed by ſtatute 4 Hen. G. c. 3. with 
an exception, that it ſhall not extend to proceſs on out- 
lawry, or to records or proceſſes in Nales. But accord- 
ing to 2 Sand. 40. this Jaſt exception, and the like ex- 
ception in 8 Hen. 6. c. 15, ſeem to be annulled by the 
ſtatute 27 Hen. 8. c. 28. by which it is enacted, that the 
laws of England ſhall be uſed, praftiſed and executed in 


Though the foregoing ſtatutes gave the judges a greater 
power — they had —— yet — was — * they 
were too much cramped, having authority to amend no- 
thing but prace/s, which they did not conſtrue in a large 
ſignification, ſo as to comprehend the whole proceedings 
in real and perſonal actions, and criminal and common 
pleas, but confined jt to the meſue proceſs and jury proceſs. 
8 Co. 157. 4. And therefore to enlarge the authority of 
gives power to 

amend 
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amend what they ſhall think in their diſcretion to be the 
miſpriſion of their clerks in any record, proceſs, and plea, 
warrant of attorney, writ, panel, or return. 


HAB. 120-7 : 
There are only two ſtatutes of amendments, viz. the 


14 £4. 3. and 8 H. 6. the reſt are reckoned to be ſta- 
tutes of jeofailes, and not of amendments z per Powell J. 
1 Salk. 51. pl. 14. Mich. 3 Am. B. R. in caſe of The 
Queen v. Tutchin —— And ibid. he held that the 
8 H. 6. was only to inlarge the ſubject- matter of 14 
Ed. 3. and that 14 E. 3. extends only to proceſs out 
of the roll, viz. writs that iſſue out of the record, and 
not to proceedings in the roll itſelf ; but that the 14 E. 3. 
extends not to the king, becauſe of theſe words (challenge 
of the party) and that the ſtatute 8 H. 6. has always been 
conſtrued in imitation of the act of Ed. 3. and the ex- 
ception in the ſtatute of H. 6. was only ex abundanti cau- 
| tela; and all judges and ſages of the law in all ages have 
taken it not to extend to the crown; and the caſes on 
the other ſide are not to be relied uon 
Farther by Stat. 8 Hen. 6. c. 15. © The King's juſtices, 
before whom any miſpriſon ſhall be found, be it in any 
records and proceſſes depending before them, as well by 
way of error as otherwiſe, or in the returns of the ſame, 
by ſheriffs, coroners, bailiffs of franchiſes, or any other, 
by miſpriſon of the clerks of any of the faid courts, or of 
the ſheriffs, coroners, their clerks, or other officers clerks, 
or other miniſters whatſoever, in writing one letter or one 
ſyllable too much or too little, ſhall have power to amend 
the ſame. 7 
As theſe ſtatutes only extended to what the juſtices 


ſhould interpret the miſpriſion of their clerks, and other 


officers, it was found by experience, that many juſt cauſes 
were overthrown for want of form, and other failings, 
not aided by this ſtatute, though they were good in ſub- 
ſtance; and therefore the ſtatutes of jeofaile were made. 
Gilb. H. C. B. 111. See JEOFAILE. 

By the foregoing ſtatutes the faults and miſtakes of 
clerks are in many caſes amendable: the miſpriſion of a 
clerk in matter of fact is amendable; though not in matter 
of law. Palm. 258. If there be a miſtake in the legal 
form of the writ, it is not amendable : there is a diverſity 
between the negligence and ignorance of the clerk that 
makes out writs; for his negligence (as if he have the 
copy of a bond, and do not purſue it) this ſhall be 
amended ;, but his ignorance in the legal courſe of original 
writs is not amendable. 8 Rep. 159. A party's name 
was miftaken in an original writ; and it appearing to the 
court that the curſitor's inſtructions were right, the writ 
was amended in court ; and they amended all the proceed- 
ings after. 2 Vent. 152. Cro. Car. 74. If a thing 
which the plaintiff ought to have entered himſelf, being 
a matter of ſubſtance, be totally omitted, this ſhall not 
be amended ; but otherwiſe it is if omitted only in part 
and miſentered. Danv. Abr. 346. By the Common 
law a writ of error, returned and filed, could not be 

amended ;, becauſe it would alter the record: but now by 
Stat. 5 Geo. 1. cap. 13. Writs of error, wherein there 
ſhall be any variance from the original record, or other 
defe&, may be. amended by the court where returnable. 
When the award of a writ of inquiry on the roll is good, 
the writ ſhall be amended by the roll. Carth. 70. The 
_ cannot e to make a new writ; or to alter a 
good writ, and adapt it to another purpoſe, Sc. onl 
when the writ is bad and vicious on = — of it. Med 
Caſ. 263, 310. | 

With reſpect to declarations, a declaration grounded 
on an original writ may not be amended, if the writ be 
erroneous: though if it be on a bill of Middleſex or a 
latitat, it is amendable. 1 Lill. Abr. 67. Declarations 
upon any penal ſtatutes, qui tam, Ic. may not be amended 
r iſſue joined. 2 Mod. 144. And indictments of 
treaſon, and felony, writs of appeal, c. are excepted out 

of the ſtatutes of amendments; though ſome things in 
them are amendable at Common law. Mod. Caſ. 269. 
A plaintiff may amend his declaration in matter of form 
after a general iſſue pleaded, before entry thereof, with- 
out payment of coſts : if he amend in ſubſtance, he is to 
pay colts, or give yr and if he amend after a 
ſpecial plea,” though he would give imparlance, he muſt 
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pay coſts. 1 Lill. 58. A declaration in ejectment, laid 
the demiſe before the time: this was not amendable, for it 
would alter the iſſue, and make a new title in the plaintiff. 
1 Salk. 48. The plaintiff declared on the ſtatute of Vin- 
ton for a robbery done to himſelf, when it ſhould have 
been of his ſervants; he had leave to amend. 3 Lev. 
347. If a defendant Jn a plea to the right, or in 
abatement, the plaintiff may amend his declaration; but 
not where he demurs, for this fault may be the cauſe of 
the demurrer. 1 Salt. 50. A plea, when only on pa- 
r, upon notice and payment of coſts, may be amended ; 
ut if the plea be entered on parchment, it is not amend- 
able, being a plea of record: after demurrer, and after 
iſſue joined, a plea may not be amended. A demurrer 
may be amended, after the parties have joined in demurrer, 
if it be only in paper. She 48. Where a plea ſhall be 
amended, when in Papers or on record, c. ſee the ſta- 
tute 4 Geo. 2. c. 26. | . 
As to the amendments of records, Sc. an iſſue entered 
upon record, with leave of the court may be amended ; 
but not in a material thing, or in that which will deface 
the record. 1 Lill. Abr. 6x. A record may be amended 
by the court in a ſmall matter, after iſſue joined, fo as the 
plea be not altered. Danv. Ar. 338. If on a writ of 
error a record is amended in another court in affirmance of 
the judgment, it muſt be amended in the court where 
judgment was given. Hardr. 505, Where the record 


of niſi prius does not agree with the original record, it 


may be amended after verdict, provided it do not chan 
the iſſue ; but a record ſhall not be amended to attaint the 
jury, or prejudice the authority of the judge. Mich. 
8 W. A general or ſpecial verdict may be amended by 
the notes of the clerk of aſſiſe in civil cauſes ; but not in 
criminal actions. 1 Salk. 47. The iſſue roll ſhall be 
amended by the imparlance roll, which is precedent : but 
4 roll may _—_ 1 _ _ when —.— is no- 
ing to amend it by; tho' ſurpluſage may be rejected, 
and fo make it good Cro. Car $4. I 
A miſtake of the clerk in entering a * ry ; 
where it was that the defendant recovered, inſtead of the 
laintiff, &c. was ordered to be amended. Cro. Fac. 631. 
utt. 41. A judgment may be amended by the paper 
book ſigned by the maſter. 1 Salk. 50. At Common 
law, the judges may amend their judgments of the ſame 


term; and by ſtatute of another term. 8 Rep. 156. 
14 E. 3. If judgments are not well entered, on payment 
of coſts they will be ordered to be ſo: when judgments 


are entered, tis ſaid the defects therein being the act of 
the court, and not the miſpriſion of the clerk, are not 
amendable. Golſb. 104, Miſtakes in returns of writs, fines 
and recoveries, made by mutual aſſent of parties may be 
amended. 5 Rep. 45. Judgment ſhall not be ſtaid after 
verdict, for that an original wants form, or varies from 


| the record in point of form, which are amendable. 5 


Rep. 45. After verdict given in any court of record, 
there ſhall be no ſtay of judgment for want of form in 

any writ, or inſufficient returns of ſheriffs, variance in 
form between the original writ and declaration, Sc. 


Stat. 32 H. 8. 18 Eliz. Vide 5 Geo. 1. c. 13. Where 
judgment ſhall not be reverſed for defects in form or ſub- 
ſtance. And ſee title JEOFAILE. 


* In the caſe of Newcomb y. Green, B. R. the poſtea was 
amended by the judges notes. Wilſ. Rep. part 1. 33. 
2 Stra. 1197. S. C. em 8 
As to amendment, and the ſtatutes relative thereto, 
vide Blackft. Com. 3 V. 406, Sc. And ſee Bathurſt's 
Nu Prius, 296, &c. g 
Amendments are uſually made in affirmance of 
ments; and ſeldom or never to deſtroy them: and where 
amendments were at Common law, the party was to pay a 
fine for leave to amend. 3 Salk. 29. Vide Com. D. 1 J. 
tit. Amendment. 1 : | 
AMERCIAMENT, amerciamentum, (from the Fr. mer- 
ei) ſignifies the pecuniary puniſhment of an offender againſt 
the King or other lord in his court, that is found to be in 
miſericordia, 1. ©: to have offended, and to ſtand at the 
mercy of the king or lord. The author of Terms de Ley 
ſaith, that amerciament is properly a penalty aſſeſſed by 
the peers or equals of the party amerced, for the offence 
done; for which he putterh himſelf at the mercy of the 


lord. 
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lord. Terms de Ley 40. And by the ſtatute of Magna 
Charta, a freeman is not to be amerced for a ſmall fault, 
but proportionable to the offence, and that by his peers. 
9 H. 3. c. 4 Amerciaments are a more merciful penalt 
than a fine: for which, if they are too grieyous, a releaſe 
may be ſued by an antient writ called moderata mſericor- 
dia. The difference between amerciaments and 
this; fines are ſaid to be puniſhments certain, and grow 
expreſsly from ſome ſtatute ; but amerciaments are ſuch as 
are arbitrarily impaſed. Kitch. 78. Alſo fines ave im- 
poſed and aſſeſſed by the court: amerciaments by the 
country : and no court can impoſe a fine, but a court of 
record: other courts can only amerce. 8 Rep. 39, 41. 

A court-leet can amerce for po nuſances only. 1 
Saund. 135: For a tine and all amerciaments in a court- 
leer, : died is incident of common right: but for amer- 
ciament in a court baron, diſtreſs may not be taken but by 


preſcription. 11 Rep. 45: 


for it, and impound the diſtreſs, or ſell it at his pleaſure : 
but he cannot impriſon for it. 8 Rep. 41, 45. Vide the 


caſe of the Duke of Bedford v. Alcock, B. R. Wilſ. Rep. 
248. In courts baron the amerciaments ought to 
be affeered; but *cis otherwiſe of fines impoſed by a court 
of record. 2 Inſt. 27. An amerciament of a freeholder 
muſt be affeered by freeholders of the manor, or debt wall 
Baldwin. v. Tudge, Wilſ. Rep. 2— 20. In 
the court baron, tenants not doing ſuit of court, perſons 
making any incroachments, not performing what is or- 
dered, or for other miſdemeanors there puniſhable, are to 


part 1. 


not lie for it. 


be amerced : theſe amerciaments are made upon preſent- 


ment of the jury; and if they are grounded upon a void 


preſentment, the amerciaments are allo void. 
72. 

There is alſo amerciament in pleas in the courts of re- 
cord, when a detendant delays.to tender the thing de- 
manded by the king's writs, on the firſt day. 1 Inſt. 
116. And in all perſonal actions without farce, as in 
debt, detinue, &c. if the plaintiff be nonſuited, barred, 
or his writ abate for matter of form, he ſhall be amerced: 
but if on judicial proceſs, founded on ajudgment and re- 
cord, the plaintiff be nonſuited, barred, &c. he ſnall not 
be amerced. 1 Nell. Abr. 206. And an infant, if 
nonſuited, is not to be amerced: tis otherwiſe when at 
age. Fenk. Cent. 258. | 

Sheriffs are to be amerced for the faults of their officers ;' 
and clerks of the peace are amerceable in B. R. for groſs 
faults in indictments removed thither. Hill. 21 Car. 
The amercement of the ſheriff, or other officer of the king, 
is called amercement royal. Terms de Ley. A town ſhall 
be amerced for the eſcape of a muderer, in the day - time: 
and if the town be ves tis ſaid, it ſhall be ſubject to 
amercement, whether by day or night. 3 Inft. 53. Amer- 
ciaments ate hkewiſe in ſeveral other caſes. See Blackf. 
Com. 3 V. 159. | | 

AMESSE. (from the Lat. amifus) Is taken for a 
prieſtly garment, | 

AMICIA, (the ſame with almutium) A cap made with 
goats cr lambs ſkins : -that part whereof which covered 
the head-was ſquare, and one part of it hung behind, and 
covered the neck. Monaſticon, 3 tom. p. 36. | 

 AMICTUS, Was the W of the ſix garments 
worn by prieſts, tied round the neck, and it covered the 
breaſt and heart.—Ne inde ad linguam tranſeat mendacium, u 
vanitates cogitet.—Amictus, alba, cingulum, ſtola, manipu 
lus, & planeta.—Theſe were the ſix garments of prieſts. 

AMICUS CURLA, If a judge is doubtful or miſtake 
in matter of law, a ſtander-by amay inform the court, a 
amicus curiæ. 2 Co. Iiſt. 178. In ſome caſes, a thing 1 
to be made appear by ſuggeſtion on the roll by motion 
ſometimes by pleading, and ſometimes. as amicus curiæ 
2 Keb. 548. Any one as amicus curiæ may move to qua 
a vicious indictment;: for if there were a trial and verdict 
judgment muſt be arreſted. Comberb. 13. A counſe 
urg d, that he might, as amicus curiæ, inform the cour 
of an error in proceedings, to prevent giving falſe judg 
ment; but it Was denied, unleſs the party was preſent 
2 Show. Rep. 297. 

ADMITTERE LEGEM TERRE, to loſe and be de 
privedof the liberty of ſwearing in any court: as to become 


1 Lill. Ar. 


nes, is 


When an amerciament is 
agreed on, the lord may have an action of debt, or diſtrain 
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infamous, renders a perſon incapable of being an evidence; 
Vide Glanvil, lib 2. And ſee the ſtatute 5 Elz. cap. . 
againſt perjury. So a man that is outlawed, &c. is ſaid 
to loſe his law, i. e. is put out of the protection of the 
law, at leaſt ſo far as relates to the ſuing in any of his 
majeſty's courts of juſtice; tho he may be ſued. 

AMMOBRAGIUM, A ſervice. —Terre in com. Flint. 
tenentur de domino rege per certa ſervitia, & per ammo- 
2 ** ad quinque ſolidos extenditur cum acciderit. 

at. 7. Ed, 2. 

AMNESTY, (amneſtia, oblivio) An act of pardon or 
oblivion, ſuch was granted at the reſtoration by king 
Charles II. | | 

AMNITUM INSULZE, Iſles upon the weſt coaſt of 
Britain. Blount. 

AMORTIZATION, (amortizatio, Fr. amortiſſement ) 
Is an alienation of lands or tenements in mortmain, vi. 
to any corporation or fraternity, and their ſucceſſ os, &c. 
And the right of amortization is a privilege or licence of 
taking in mortmain. Jus amortizationis eff privilegium ſeu 
licentia capiendi in manum mortuam. In the ſtatute de li- 
bertatibus perquirendis anno 27 Ed. 1. the word amortiſe- 
ment is uſcd. | 

AMORTIZE, (Fr. amortir) Is to alien lands in mort- 
main. See Mortmain, and the Stat. 7 Ed. 1. of amar- 
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tizing lands. 

AMPLIATION, (ampliatio) An enlargement, but in 
ſenſe of law it is a referring of judgment, till the cauſe is 
further examined. | | 

AMY, (amicus) In law prochein amy is the next friend 
to be truſted for an infant. And infants are to ſue by 
prochein amy (i. e. next friend) or guardian, and defend by 
guardian. Alien amy is a foreigner here ſubject to ſome 
prince in friendſhip with us. 

AN, JOUR & WASTE, (Fr.) Year, day and waſte ; 
a forfeiture of lands to the king by tenants committing 
felony, and afterwards the land falls to the lord. 

ANCESTOR, (anteceſſor) Signifies as much as prede- 
ceſſor, or one that has 1 before in a family: but the 
law . a 4 pen has = ; 8 call 
an anceſtor and a Predecenor ; the one being apphed to 
natural perſon and his anceſtors Fa the other 19 a body 
politic and their predeceflors. Co. Lil. A prepoſſeſor 
of an eſtate h en called anceſtar. 21 . 

ANCESTREL, What relates to or hath been done by 
one's anceſtors; as homage, anceſtrel, cc. 

ANCHOR, Is a meaſure of brandy, &c. containing 
ten gallons. Lex Mercar.. | | 

ANCHORAGE, (ancoragium) A duty taken of ſhips 
for the uſe of the haven where they caſt anchor. MS. Arth. 
Trevor, Ar. The ground in ports and havens belonging 
to the king, no perſon can let any anchor fall thereon, 
without paying therefore to the king's officers. | 

ANCIENTS, Gentlemen of the ins of court. In Gray's 
inn the ſociety conſiſts of benchers, ancients, barriſters, and 
ſtudents under the bar; and here the ancients are of the 
oldeſt barriſters. In the Middle Temple, ſuch as have gone 
through, or are paſt their readings, .are termed ancients ; 
the inns of Chancery conſiſt of ancients and ſtudents or 
clerks ; and from the ancients one is yearly choſen the 
principal or treaſurer. bs 

CIENT DEMESNE, or demain(vetus patrimonium 
domini) Is a tenure whereby all the manors belonging to the 
crown in the days of St. Edward, and William, called the 
Conqueror, were held. The number and names of all ma- 
nors, after a ſurvey made of them, were written in the 
book of Domeſday ; and thoſe which by that book appear 
to have at that time belonged to the crown, and are con- 
tained under the title terra regis, are called ancient de- 
meſne. Kitch. 98. The lands which were in the poſſeſ- 
ſion, of , Edward the Confeſſor, and were given away by 
him, are not at this day antient demeſne, nor any others, 
except thoſe writ down in the book of Domeſday; and 
therefore, whether ſuch lands art antient demeſne or not, 
is to be tried only by that book. 1 Salt. 57. 4 Inf. 269. 
Hob. 188. 1 Brownl. 43. | 

But if the queſtion is, whether lands be parcel of a ma- 
nor which is antient demeſne, this ſhall be tried by a 
jury. Salk. 56, 774. Vide Com. Dig. 1 V. tit. Mate- 
__ | | 


Ancient 


Ne 
Ancient demeſne is pleaded as to ſuch a manor, and 
iſſue is taken whether 'tis ſo or not, this ſhall be tried by 
the book of Domeſday ; but if iſſue be taken, that certain 
acres are parcel of the manor of H. which is ancient de- 
meſne, that ſhall be tried by a jury; for parcel or not 


parcel is matter of fact, which cannot be tried by that 
book. 9 Rep. caſe of the abbot of Strata Marcella. 


Fitzberbert tells us, that tenants in ancient demeſne had 


their tenures from ploughing the king's lands, and other 
works towards the maintenance of the king's freehold, on 
which account they had liberties, granted them. F. N. B. 
x4, 228. And there were two forts of theſe tenures and 
tenants ; one that held their lands freely by charter; the 
other by copy of court-roll, according to the cuſtom of the 
manor. Brit. c. 66. The tenants holding by charter 
cannot be impleaded out of their manor; for if they are, 
they may abate the writ by pleading their tenure : they are 
free from toll, for all things bought and fold concerning 
their ſubſtance and huſbandry. And they may not be 
impanelled upon any inqueſt. F. N. B. 14. If tenants 
in ancient demeſne are returned on juries they may have a 
writ de non ponendis in affiſis, &c. and attachment againſt 
the ſheriff. 1 Rep. 105. And if they are diſturbed by 
taking duties of toll, &c. they may have writs of mon- 
ſtraverunt, to be diſchar Theſe tenants are free as 
to their perſons ; and their privileges are ſuppoſed to 
commence by act of parliament; for they cannot be cre- 
ated by grant at this day. 1 Salk. 37. 

Lands in ancient demeſue are extendible upon a ſtatute 
merchant, ſtaple, or elegit. 4 ft. 270. No lands 
4 to be accounted ancient demeſne but ſuch as are held 
in ſocage; and whether it be ancient demeſue or not, ſhall 


be tried by the book of Domeſday. A leſſee for years can- 


not plead in ancient demeſne : nor can a lord in action 
againſt him plead ancient demeſne, for the land is frank- 
fee in his hands. Danv. Abr. 660. In real actions, 
ejectment, replevin, &c. ancient demeſne is a good plea ; 
but not in Bows merely perſonal, Danv. 658 If in 
ancient demeſne a writ of right cloſe be brought, and pro- 
ſecuted in nature of a formedon; a fine, levied there by 
the cuſtom, is a bar: and if this judgment be reverſed in 
C. B. that court ſhall only judge, that the plaintiff be re- 
ſtored to his action in the court of ancient demeſne; unleſs 
there is ſome other cauſe, which takes away its juriſdic- 
tion. Jenk. Cent. 87. Dyer 373. A fine in the king's 
cours will change ancient demeſne to frank- fee at Common 
law; ſo if the lord enfeoffs another of the tenancy; or if 
= land comes to the king, &c. 4 Inft. 270. See 
ine. 

But if the lord be not a party, he may have a writ of 
diſceit, and avoid the fine or recovery ; for lands in an- 
cient demeſne were not originally within the juriſdiction 
of the courts of Weſtminſter ; but the tenants thereof enjoy 
this amongſt other privileges, not to be called from the 
buſineſs of the plough by any foreign litigation. 7 Hen. 

4. 44. 1 Roll. Abr. 927. 
Bur if the lord be party, then the lands become frank- 
fee, and are within the juriſdiction of the courts of Weft- 
minſter, tor the privilege of ancient demeſne being eſta- 
bliſhed for the benefit of lord and tenant, they may de- 
ſtroy it at pleaſure. 2 Roll. Abr. 324. 1 Salk. 57. 

With reſpect to pleading, it is to be obſerved, that in 
all actions wherein if the demandant recovers, the lands 
would be frank-free, ancient demeſne is a good plea. 
8 Hen. 35. 1 Roll. Abr. 922. © 

© Theretore, in all actions real, or where the realty may 
come in queſtion, ancient demeſne is a good plea ; as 
affiſe, writ of ward of land, writ of account againſt a 
bailiff of a manor, writ of account againſt a guardian, &c. 
See 4 Inft. 270. 1 Roll. Abr. 322, 323. | 
| reg, —_— _ is a good plea, becauſe by 
intendment the old will come in ion. 
64. 1 Buſſt. 108. N N 
In an ejectione firme ancient demeſne is a lea ; 
for by common intendment the right and dee che land 
will come in queſtion; and if in this action it ſhould 
not be a good plea, the ancient privileges of thoſe tenants 
would be loft, inaſmuch as moſt titles at this day are tried 


by 42 Hob. 47. 1 Bulſt. 108. 177. Cre. 
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But in all actions merely perſonal, as debt upon a leaſe; 
treſpaſs _ clauſum fregit, &c. ancient demeſne is no 


plea, Hob. 47. 5 Co. 105. Vide Com. D. 1 V. tit. 


Abatement. | 

ANCIENTY, (Fr. anciennete, Lat: antiquitas) Elder- 
ſhip or ſeniority. This word is uſed in the ſtat, of Ire. 
land. 14 Hen. 3. 

ANDENA, A ſwath in mowing * It likewiſe ſignifies 
as much ground as a man can ſtride over at once. 

ANELACIUS, A ſhort knife or dagger.—Loricd erat 
indutus, geſtans anelacium ad lumbare. Mat. Paris 277. 

ANFELDTYHDE, or anfealtible, A ſimple accuſa- 
tion; for the Saxons had two ſorts of accuſation, viz. fim- 
plex and triplex : that was called ſingle, when the oath 
of the criminal and two more was ſufficient to diſcharge 
him ; but his own oath, and the oaths of five more were 
required to free him @ tripliciti accuſatione. Somner. In the 
laws of Adelſtan we read—Et fi anfeldtyhde fit, immerga- 
tur manus poſt lapidem, vel examen uſque ad Wrifle. Leg. 
Adelſtani, cap. 19. apud Brompton. 

ANG-\RIA, (from the Fr. angarie, 1. e. perſonal ſer- 
vice) Is a troubleſome vexatious duty or ſervice which te- 
nants were obliged to pay their lords; and they performed 
it in their own perſons. Terram liberam ab omnibus anga- 
rus & "ra/Bon bus, &c. M. S. Eliam Aſhmole, arm.—- 
Preſtationes angariarum & perangariarum, plauſtrorum & 
navium. — of ſhips. Blount. 

ANGELICA VESTIS, A monkiſh garment which 
laymen put on a little before their deaths, that they might 
have the benefit of the prayers of the monks. It was 
from them called angelicus, becauſe they were called ange- 
li, who by their prayers axime ſaluti ſuccurrebant. And the 
word ſuccurrendum, in our old books, is underſtood of one 
who had put on the habit, and was near death: , quis 
ad ſuccurrendum metu mortis ſe loco prænominato dederit, 
illic recipietur. Monaſticon, 1 tom. p. 632. 

ANGEL, Signifies, in the computation of money, ten 
ſhillings of Engliſp coin. 

ANGILD, (angildum) The bare ſingle valuation or 
compenſation of a criminal; from the Sax. an one, and 
gild, payment, mulct, or fine. Una ſolutio, fi villanus fu- 
ratus fuerit, &c. Et habeas plegium, admoneas eum de an- 
gildo. Twigild was the double mulct or fine; and trigild 
the treble, according to the rated ability of the perſon. 
Law of Ina, c. 20. elm. 

ANHLOTE, A ſingle tribute or tax. The words 
anblote and anſcot are mentioned in the laws of William 
the Conqueror : and their ſenſe is, that every one ſhould 
pay according to the cuſtom of the country, his part and 
ſhare, as ſcot and lot, &c. Leg. V. 1. c. 64. 

ANIENS, (Fr.) Void, being of no force. F. 


NM. B. 


214. : | 
ANNALES, Yearlings, or young cattle of the firſt year. 
'—Vituli primo anno poſtquam nati ſunt, vituli vocantur; ſe- 
| cundo compoto annales vocantur; tertio boviculi ; quarto 
bovetti.—Regulz compoti domus de Farendon, M. S. 
ANNA TS, (annates) This word has the ſame meaning 
with firſt-fruits, anno 25 H. 8. c. 20. The reaſon of tlic 
name is, becauſe the rate of the firſt- fruits paid for ſpi- 
ritual livings, is after the value of one year's profit. 
Annates more ſuo appellant primos fructus unius anni ſacer- 
dotti vacantis, aut dimidiam eorum partem. Pol. Virgil de 
Invent. rer. lib. 8. c. 2. | 
'» ANNEALING OF TILE, (anno 17 Ed. 4.) From the 
1 or accendere, ſignifies the burning or hardening 
of tile. 6 6 
ANNIENTED, (from the Fr. anneantir) Abrogated, 
fruſtrated, or brought to nothing. Litt. 3. c. ſe. 741. 
ANNIVERSARY DAYS, ( dies anni verſarii) Solemn 
days appointed to be celebrated yearly in commemoration 
of the deaths or martyrdom of ſaints; or the days where- 
on, at the return of every year, men were wont to pray for 
the ſouls of their deceaſed friends, according to the cuſtom 
of the Roman Catholics, mentioned in the ſtatute of 1 Ed. 
6. cap. 14. and 12 Car. 2. cap. 13. This was in uſe 
among our ancient Saxons, as you may fee in Lib. Rame/. 
ſet. 134.—Anniverſaria dies ideo repetitur defunttis, guo- 
niam neſcimus qualiter eorum cauſa habeatur in alia vita. 
Alcuinus's Divine Offices. The anniverſary, or yearly 


return 


- Litt. fe. 219. 2 Bulſt. 148. 
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return of the day of the death of any perſon, which the 
religious regiſter'd in their obitual or martyrology, and an 
nually obſerved in gratitude to their founders and bene- 
factors, was by our forefathers called a year- day and a 
mind day, i. e. a memorial day: and tho' this proceeded 
from one of the trading arts of the prieſts, who got many 
a legacy for thus continuing the memorial of their friends; 
yet abating the ſuperſtition of it, we muſt confeſs this 
practice o theirs has been a great advantage to the hiſ- 
tory of men and times, by fixing the obits of great and 
good men. a 

ANNI NUBILES, (Lat.) When a woman is under 12 
years of age, her age to marry, ſhe is ſaid to be infra annos 
nubiles, and unmarriageable ; ſo that it ſignifies the mar- 
riageable age of a woman. 2 Co. Inft. 434. 

ANNO DOMINI, The computation of time from the 
incarnation of our Saviour; which is generally inſerted in 

the dates of all public writings, with an addition of the 

year of the king's reign, &c. The Romans began their 
.cra of time from the building of Rome: the Grecians 
computed by olympiads ; and the Chriſtians reckon from 
the birth of Jeſus Chriſt. 

ANNOISANCE, ANNOYANCE, or #0iſance, is a 
word uſed for any hurt done to a public place; as a high- 
way, bridge, river, &c: or to any private place, by laying 
anything therein that may breed infeCtion;byincroachments, 
or ſuch like means; and it is alſo taken forthe writ brought 
upon ſuch a tranſgreſſion. This word is mentioned anno 
22 H. 8. c. 5. Vide Nuſance and Highways. 

ANNUA PENSIONE, An antient writ for providing 
the king's chaplain unpreferred with a penſion. It was 


brought where the king had due to him an annual penſion 


from an abbot or prior, for any of his chaplains whom he 
ſhould nominate, (being unprovided of livings) to demand 
the ſame of ſuch abbot or prior. Reg. Orig. 165, 307. 

ANNUALE, A word ſignifying the yearly rent or in- 
come of a prebendary. ? 

ANNUALIA, A yearly we aſſigned to a prieſt for 
celebrating an anniverſary, or for ſaying continued maſſes 
one year, for the ſoul of a deceaſed perſon — Inbibemus quo- 
que diſtrictius ne aliquis rector ecclefie faciat hujuſmodi pactum 
cum ſuo ſacerdote, videlicet quod ihſe ſacerdos preter cetera 
ſtipendia poterit recipere annualia & zriennalia. Conſt. 


Rob. Groſteſt Epiſcopi Lincoln. in Append. ad Faſcic. 
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l ANNUIT V, (annuus redditus) Is a yearly rent, payable 
for term of years, life, or in fee; and it is uſed for a writ that 
lies againſt a perſon for recovery of ſuch rent. Reg. Orig. 
158. Annuity hath alſo been defined to be a whos, > pay- 
ment of a certain ſum of money, granted to another 2 
life, &c. to be received of the grantor or his heirs, ſo 
that no freehold be charged therewith; whereof a man 
ſhall never have aſſize or other action, but a writ of an- 
nuity. Terms de Ley 44. Com. D. 1 J. tit. Action, &c. 
Io make a good grant of, an annuity, no patticular 
technical mode of expreſſion is neceſſary, For if a man 
grants an annuity to anotber, to be received out of his coffers, 
or to be received out of a bag of money, or to be received of 
a ſtranger, yet this is ſufficient to charge his perſon, and 
the ſubſequent words ſhall be rejected. 1 Roll: Abr. 227. 
So, if a man grant a rent out of bis manor, when he 
has not any manor; this is a good annuity. 1 Roll; Ar. 
227. 12 ND e e cc f 

Or, if he grant à rent of 201. per annum, to. be re. 


ceived of his tenants in D. when he has not any tenant 


there. 1 Roll Alt 227. 1 bo alan; 
I a man grant a rent out of land, in which he has 


nothing, proviſo that be be not charged for this iu a urit of 
annuity, it ſhall be a good annuity ; for the proviſo, being 
repugnant, is void. C. Lit. 146. 4. 2 Buſſt. 149. 


If a man grant @ rent. charge out f his land, the gran- 


L * 


tee has an election to take it as a rent, or as an annuity. 


* 


ſhews ſeveral differences between a rent and an annuity, 
vix. that every rent is iſſuing out of land; but an annuity 
chargeth the perſon only, as the grantor and his heirs, 


The treatiſe called Do&or and Student, dial. 1. cdp. 3. 


who have aſſets by defcent : for the recovery of an annuity, 


no action lies, but only the writ of annuity; but of a rent 
the ſame remedy lies as for lands; and an annuity is ne- 
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ver taken for aſſets; becauſe it is no freehold in law ; nor 
ſhall it be put in execution upon a ſtatute merchant, ſtaple; 
or elegit, as a rent iſſuing out of land may. Dyer 345. 
2 Rep. 144. If no lands are bound for the payment of 
an annuity, a diſtreſs may not be taken for it. Dyer 65. 
And hence it is, that if a rent be granted out of lands, 


with a proviſo that the perſon of the grantor ſhall not be 


charged, that this proviſo is void, becauſe the grantee, 
having no diſtreſs given by the deed for the recovery of 
the rent, would be without any manner of remedy, if the 
proviſo took place. 6 Co. 58. b. 5 
But if an annuity iſſue out of land, (which of late it 
often doth) the grantee may bring a writ of annuity, and 
make it ws or an aſſiſe, or diſtrain; &c. fo as to 


make it real. 1 Inſt. 144. And if the grantee take a 


diſtreſs; yer he may afterwards have writ of annuity, and 
diſcharge the land, if he do not avow the taking, which 
is in nature of an action. 1 Inſt. 145. But if the gran- 
tee of a rent bring an aſſiſe for it, he ſhall never after have 
writ of annuity; he having elected this to be a rent: ſo 
if the grantee of an annuity avow the taking of a diſtreſs, 
in a court of record. Danv. Abr. 486. And if the 
rantee purchaſe part of the land out of which an annuity 1s 
ifluing, he ſhall never after have a writ of annuity. Co. Lit. 
148. Where a rent-charge, iſſuing out of lands, granted 
by tenant for life, &c. determines by the act of God; as 
an intereſt was veſted in the grantee, it is in his election 
to make it a rent-charge, and fo charge the lands there- 
with, or a perſonal thing to charge the perſon of the 
grantor in annuity. 2 Rep. 36. A. ſeiſed of lands in fee, 
he and B. grant an annuity or rent-charge to another; 
this prima facie is the grant of A. and confirmation of B. 
But the grantee may have a writ of annuity againſt both. 
If two men grant an annuity of 201. per ann. although 
the perſons be ſeveral; if the deed of grant be not for them 
ſeverally, yet the grantee ſhall have but one annuity 
againſt them. 1 171. 144. | 
When a man recovers in a writ of annuity, he ſhall not 
have a new writ of annuity for the arrears due after the 
recovery, but a ſcire facias upon the judgment, the judg- 
ment being always executory. 2 Rep. 37. No writ of 
annuity lieth for arrearages only when an annuity is deter- 
mined, but for the annuity and arrearages. 1 Inft. 285. 
Though if a rent-charge be granted out of a leaſe for 
years, it hath been adjudged that the grantee may bring 
annuity when the leaſe 1s ended. Moor, cap. 450. Where 
an annuity is granted to one for life, during the term he 
ſhall have a writ of annuity : and when that is detetmined, 
his executors may have action of debt; for the realty is 
then reſolved into the perfonalty. 4 Rep. 49. New 
Nat. Br. 278. Upon a rent created by way of reſerva- 
tion, no writ of annuity lies. Danv. 483. If a man 
grants a rent out of his manor, or lands, or to be received 
of his tenants, and he hath no manor, lands, or tenants, 
yet it _— a good annuity, though void as to a rent. 
Danv. Abr. 485. A perſon grants to me 10/. every 
year, that 1 ſhall be reſident in ſuch a pariſh ; an annuity 
lies for this, it being annual at my will; and it is the 
ſame if a rent be granted payable at the end of a certain 
number of years, though it be not annual. bid. 452. 
A grant is made by a perſon of an annuity to another and 
his heirs, without the grantor's ſaying for him and his 
| heirs, this is determinable by the death of the grantor. 
Danv. Abr. 482. Writ of annuity may not be had 
againſt the grantor's heir, unleſs the grant be for him and 
his heirs; and there muſt be aſſets to bind the heir, by 
grant of an annuity by his anceſtor, when he is named. 
1 Iuſt. 144. 1 Nall. Abr. 226. But it is otherwiſe in 
caſe of the grant of a tent out of land, or a grant of 


a rent whereof the; grantor is ſeiſed, for this charges the 


land, but an annuity» charges the perſon only. Br. 


Cbarge, pl. 84. 


An annuity granted by a biſhop with confirmation of 
dean and chapter, ſhall bind the ſucceſſor of the biſhop. 


New Nat. Br. 340. If the king grant an annuity, it muſt 
be expreſſed by whoſe hands the grantee ſhall receive it, as 
the king's bailiff, Sc. or the grant will be void; for the 
king may not be ſued, and no perſon is bound to pay it 


if not expreſſed in the patent. 6 H. 9. New Nat. Br. 
341. If where, an anmity is granted pro decimis, the 


grantor 
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rantor is diſturbed of his tithes, the annuity ceaſeth; and 
D it is where any annuity is granted to a perſon pro con- 
filio, and the grantee refuſeth to give counſel : for where 
the cauſe — conſideration of the grant amounts to a 
condition, and the one ceaſes, the other ſhall determine. 
1 Inſt. 204. Rog 

There are now very few, if any, grants of annuities, 
without a covenant for payment, expreſſed or implied; | 
and therefore, where a diſtreſs can't be made, or is not 
approved of, the grantee may bring an action of covenant, 
and recover the arrears in damages, with coſts of ſuit, 
And that action is now _ rer real actions and 
writs of annuity being much out of ule. 

See more 8 this head under title GRANT. 

ANS EL, or anſul. See aunſel weight — De pede, pollice, 
cubito, & palma, de anſul, balancibus & menſuris. Thorn. 
Chron. . | 

ANTEJURAMENTUM, and præjuramentum. By 
our anceſtors called juramentum calumniæ; in which both 
the accuſer and the accuſed were to make this oath before 
any trial or purgation, viz. the accuſer was to ſwear that 
he would proſecute the criminal; and the accuſed was to 
make oath on the very day that he was to undergo the or- 
deal, thathe wasinnocentof thecrimeof which he was charg- 
ed. Leg. Athelfan. apud Lambard 23. If the accuſer failed 
to take this oath, the criminal was diſcharged ; and if the 
accuſed did not take his, he was intended to be guilty, and 
not admitted to purge himſelf. . Hen. 1. c. 66. 

ANTISTITIUM, A word uſed for monaſtery in our 
old hiſtories. Blount. 

ANTITHETARIUS, Signifies where a man endea- 
vours to diſcharge himſelf of the fact of which he is accu- 
ſed, by recriminating and charging the accuſer with the 
ſame fact. This word is mentioned in the title of a chap- 
ter in'the laws of Canutus, capite 47. 

APATISATIO, An agreement or compact made with 
another. Upton, lib. 2. c. 12. De officto militari, viz. 
concedinus per pra ſentes bonum & ſalvum conductum, ac ſal- 
vam guardium ſve ſecuritatem apatiſationis. 

APORI ARE, to be brought to poverty. Permiſit 
ſuos ſpoliare patriam, aporiare vulgus. Walfingham in R. 2. 
It hath been uſed ſometimes to ſignify, ſnun or avoid. 

APOSTARE, To violate: apeſtare e and gpoſtata- 
tare leges, wilfully to break or tranſgreſs the laws. — Qui 
leges apoſtabit terre ſue, 'reus fit apud regem. Leg. Edw. 
Confeſſoris, c. 35. 

APOS TATA CAPIENDO, A writ that formerly lay 
againſt one who having entered and profeſſed ſome orderof 
religion, broke out again, and wandered up and down the 
country, contrary to the rules of his order: it was di- 
rected to the ſheriff for the apprehenſion of the offender, 
and delivery of him again to his abbot or prior. Reg. 
Orig. 71, 267. 

APOTHECARIES, Are exempted from ſerving offi- 
ces, &c. Their medicines are to be ſearched and examined 
by the phyſicians choſen by the college of phyſicians, and 

if faulty ſhall be burnt, &c. 32 Hen. 8. c. 40. 1 M. Stat. 
2. c. 9. And apotbecaries to the army are to make u 
their cheſts of medicines at Apothecaries Hall, there to be 
openly viewed, Sc. under the penalty of 401. Stat. 10. 
Ann. cap. 14. Vide 6 & 7 W. 3. c. 4. See Phyſicians. 
APPARATOR, or APPARITOR, A meſſenger that 
ſerves the proceſs of the ſpiritual court. His duty is to cite 
the offenders to appear; to arreſt them; and to execute 
the ſentence or decree of the j „Sc. Anno 21 Hen. 8. 
cap. 5. In the year 1316 Walter archbiſhop of Canterbury 
granted the following commiſſion to an 


- — 


Anglia primas, dilecto filio Willielmo de Graftone in ap- 
paritoris officio," in curia noftra Cantuat*. videlicet, in con- 
fſtoria ac decanatu noſtro ecclgſiæ beats Mariæ de arcubus 

London, miniſtranti ſalutem, gratiam & benedictionem. Per- 
ſonam tuam, eo quod de fidelitate in dicto icio per laudabilt 
toſtimonium apud nos multipliciter commendaris, volentes pro- 


ſequi cum favore, dittum apparatoris officium in curia, con- 
 fiſtorio & detanatu prædictis perpetuo poſſidendum tibi con- 
ferimus per præſentes: ita tamen quod te fideliter geras in 
cio preditto memorato. Volentes & tibi ſpecialiter conce- | 
dentes, ut cum in mixiſterio dicti officii per teipſum per ſonaliter 
 vacare non poteris, vel abſens furris a curia, conſiſtorio G 


-out of uſe, and have been turned 


granted 6 r of his 
conſiſtory court. Walterus Dei gratia Cant. ancbiep. totius | 


1 
decanati prædittis, nibilominus per aliam idoneam perſonam, 
ad hoc alignandum omnia & fingula que dio incum- 
5 valeas, & jugiter exercere. Dat. apud 


| Lambith, 8 Id. Mart. 1316. 


If a monition be awarded to an apparitor, to ſummon 
a man, and he upon the return of the monition avers that 
he had ſummoned him, when in truth he had not, and 
the defendant be thereupon excommunicated; an ac- 
tion on the caſe at Common law will lie againſt the ap- 

aritor for the falſhood committed by him in his office, 

ſides the puniſhment inflicted on him by the eccleſiaſ- 
tical court for ſuch breach of truſt. Al. | Song 70. 2 
Bulſt. 264. 

APPARATOR COMITATUS, An officer formerly 
called by this name; for which the ſheriffs of Buckingham - 
ſhire had a conſiderable yearly allowance; and in the reign 
of queen Elizabeth, there was an order of court for mak- 
ing that allowance : but the cuſtom and reaſon of it are 
now altered. Hale's Sher. Acco. 104. 

APPARLEMENT, (from the Fr. pareillement, i. e. in 
like manner) Signifies a reſemblance or likelihood ; as ap- 

arlement of war. 2 R. 2. Stat. 1. c. 6. 

APPARURA, Furniture and implements; appertinen. 
dominus clamat habere omnes carrectas — non ligatas, & 
omnes carrucas cum tota apparura. Placit. in Itin. apud 
Ceſtriam 14 Hen. 7. Carrucarum apparura is plough- 
tackle, or all the e belonging to a plough. 

APPEAL, appellum, (from the Fr. appel or appeller to 
accuſe) Is a word uſed in our law for the removal of a 
cauſe from an inferior court or judge to a ſuperior; but 
more commonly for the accuſation of a murderer, by a 
party who had intereſt in the perſon killed; or of a felon 

y one of his accomplices. 1 It. 287. It ſignifies as 
much as accuſatio with the Civilians ; for as in the Civil 
law, cognizance 'of criminal cauſes is taken either upon 
inquiſition, denunciation or accuſation; fo in the Com- 
mon law, it is upon indictment, or appeal, indictments 
comprehending both inquiſition and denunciation. And 
accuſation or appeal is a lawful declaration of another 
man's crime, (being felony at leaſt) before a competent 
Judge, by one that ſets his name to the declaration, and 
undertakes to prove it, upon the penalty that may enſue 
of the contrary, | Bra#?, lib. 3. it. c. 22, 25. 
Staundf. lib. 2. cap. 6. 

There were anciently ſeveral kinds of appeals, which 
ſeem obſolete at this day; as appeals of treaſon, which 
might be ſued before the parliament and other courts of 

law, as well as before the conftable and marſhal, and 
were determinable by battle. 2 inf. 132. Bra#. 118. 
2 Hawk. P. C. 161. 

But appeals before the parliament are taken away by 

1 H. 4. cap. 14. and thoſe before other law-courts are 
become obſolete. 

But as to the juriſdiction of the conſtable and marſhal, 
in relation to treaſons committed out of the realm, it 
ſeems to continue ſtill in force; for in the 7th year of 
Charles the firſt, an appeal of treaſon, ſuppoſed to be com- 


p | mitted beyond fea, was actually commenced before the 


conſtable and marſhal ; who, for want of ſufficient proof 
to clear the truth, awarded that a duel ſhould be fought 
between the parties, for the final determination of the 
matter. See.Ruſhworth's Colle. yur 2. vol. 1. p. 112. 
Appeals de pace, de plagis, and de impriſonamento are 
ed to actions of treſpaſs for 
many hundred years paſt; alſo the whole learning of 
re of jy ſeems obſolete at this day. 1 Toft. 
288. a. 22 
The kinds of appeals, therefore, that ſeem to require 
any conſideration at this day, are thoſe of death, — 
and rape, which are capital appeals, and that of may 
which is conſidered as a treſpais. 1 New Abr. 122. 
An appeal of death, which is now chiefly in uſe, is a 
vindictive action which the law gives a wife againſt her 
huſband's murderer, and to the heir at law againſt one 


who kills his anceſtor, ' which being the ſuit of the ſu ject, 


the king cannot pardon. '1 New Abr. 122. And fee 
9 Hen. 3. c. 34. and 3 Hen. 7. c. 1. 

An appeal of murder is for retribution, or ſatis faction, 
as far as the law can give it; 7. e. life for life. 


By 
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By Magna Charta, c. 34. a woman can't ſue an appeal 
for the murder of any one, but her huſband. 

At the Common law, before the ſtatute g Hen. 3. a 
woman as well as a man might have had an appeal of 
death of any of her anceſtors, and therefore the ſn of a 
woman ſhall at this day have an appeal, if he be heir at 
the death of the anceſtor, for the ſon is not diſabled, but 
the mother only, for the ſtatute ſays, propter appellum fe- 
pune. 2 Inſt. 68. | : 

The judges are ſo far bound to take notice of this ftatute, 
that if a woman brings an appeal of death of her father, 
or of any other beſides her huſband, they ought ex officio 
to abate it, tho? the defendant takes no exception to it. 
2 Hawk. Pl. C. 166. cap. 23. J. 42. 

A feme ſhall have appeal where ſhe ſhall have no dower, 
as where ſhe elopes from her baron. Br. Appeal, pl. 17. 
cites 50 E. 3. 15. per Ingleby. 5 

The wife is to be a wife de fa#o to be intitled to ap- 

al, and if ſhe marries again, before the appeal is brought, 
or whilſt the ſame is depending, her appeal will be gone. 
2 Inſt. 68, 317. Where a woman has judgment in appeal, 
of the death of her huſband, ſhe cannot have execution 
if ſhe do not perſonally pray it : a judge went to a wo- 
man great with child, to know if ſhe would have execu- 
tion? She ſaid, Yes, and the appelice was hanged. 
Jent. Cent. 137. But if ſhe marry after the judgment, 
the cannot pray execution. 2 Hawk. P. C. 164. 

For the death of an anceſtor who leaves no wife, the 
heir only can bring an appeal, and ſuch heir muſt himſelf 
be innocent of the fact, he mult be heir general according 
to the courle of the Common law, and alſo heir male, 
and in his count mult ſet forth how he is heir to the de- 
ceaſed. 2 Hawk. P. C. 165. 

The huſband ſhall not have an appeal for the death of 
his wife; but the heir only. Danv. Abr. 488. An heir 
ſhall not have appeal for the death of a man married, ex- 
cept the wife kill the huſband ; in which caſe the heir 
may proſecute the appeal. I Leon. 326. I Inft. 33. 

if a wife dies within the year, the heir ſhall have no 
appeal. Keil. 120. And if after the death of the an- 
ceſtor the heir male dies, *tis ſaid another heir ſhall not 
have appeal. H. P. C. 182. For a perſon that proſe- 
cutes an appeal muſt be immediate heir to the anceſtor 
killed, or his ſuit ſhall not be received. Staundf. 59. 
But where an appeal lies againſt an heir, the next heir 
ſhall bring it. H. P. C. 182. An infant may proſecute 
an appeal: and it is to be brought where the felony is 
done, and the party wounded ſhall die. Sraundf. 63. 

But an ideot, or perſon born deaf and dumb, or one 
attainted of treaſon or felony, or outlawed in a perſonal 
action, ſo long as ſuch attainder or outlawry continues in 
force, cannot bring any appeal whatſocver. 2 Hawk. 
168. H. P. C. 183. 2 Hawk. P. C. 162. 

The appellant is to commence his appeal in perſon ; but 
he may proceed by attorney, having a ſpecial warrant of 
attorney filed. 1 Salk. 60. The appeal mult be brought 
in a year and a day after the death of the perſon mur- 
dered : and the count muſt ſet forth the fact, and the 
length and depth of the wound, the year, day, hour, 
place where done, and with what weapon, &c. And 
that the party died in a year and a day. 2 Inſt. 665. & 
6 Ed. 1. c. 9. Principal and acceſſaries before and after 
are to be joined in appeal. Danv. Abr. 493. And this 
is to be obſerved, though the acceſſary is guilty in an- 
other county. 3 H. 7. c. 1. ; 

An appeal is proſecuted two ways; either by writ, or 
bill : appeal by writ is when a writ is purchaſed out of 
Chancery by one for another, to the intent he appeal a 
third perſon of ſome felony committed by him, finding 
pledges that he ſhall do it: appeal by bill is where a man 
of himſelf gives up his accuſation in writing, offering to 
undergo the burden of appealing the perſon therein named. 
Bratton. 

This appeal may be brought by bill before the juſtices 
in the King's Bench; before juſtices of gaol delivery, and 
commiſſioners of cyer and terminer, &c. or before the 
ſheriff and coroner, in the county court: but the ſheriff 
and coroner have only power to take and enter the appeal 
and count; for jt muſt be removed by Certicrari into 
B. R. 


A 

In appeal by original, principals and acceſſaries arc 
generally charged alike without diſtinction, till the plain- 
tiff counts; but 'tis otherwiſe in appeals by bill. Danv. 
494 - | 

There is to be but one appeal againſt the principal and 
acceſſary: if the principal is acquitted, it ſhall acquir 
the acceſſary; and both ſhall have damages againſt the 
appellant on a falſe appeal, or the acceſſary may bring a 
writ of conſpiracy, 33 Hen. 6. cap. 2. 2 Inſt. 383. 
Though where a perſon is acquitted on a juſt appeal, he 
may be arraigned upon indictment at the king's ſuit : 
and if a murderer be acquitted upon indictment, or found 
guilty and pardoned by the king, the wife or heir may 
bring appeal. Mood 629. 

When a perſon is indicted for murder, and acquitted 
thereupon, he is to be bailed till the year and day is paſt, 
allowed for bringing the appeal, if an appeal be intended. 
3 Hen. 7. ” I. 

If the detendant in appeal is attaint, or acquit : or the 
plainriff nonſuit after appearance, which is peremptory, 
no other appeal lies. H. P. C. 188. But if the appeal 
1s good and well taken, and afterwards fails, the deten- 
dant ſhall be arraigned at the ſuit of the king; tis other- 
wiſe if the appeal was never good or well taken; as if it 
abates tor miſnomer, &c. Staundf. 147, 148. If there 
be an indictment and appeal depending at the ſame time 
againſt the ſame perſon, the appeal ſhall be tried firſt, if 
the appellant be ready. Kel. 107. Otherwiſe the king 
would deſtroy the ſuit of the party; for this reaſon the 
king by his pardon cannot ber an appeal. Jenk. 160. 

l 


The caſe of other appeals than of murder, as of rob- 
bery, rape, &c. are not within the ſtatute. 3 H. 7. c. 1. 
And therefore auterfoits acquit, upon an indictment with- 
in the year, ſtands as at Common law a good bar to an 
appeal of robbery, or any offence other than murder or 
manſlaughter ; and yet the judges at this day never for- 
bear to proceed upon an indictment of robbery, rape, or 
other als though within the year, becauſe appeals of 
robbery eſpecially are very rare, and of little uſe, fince 
the ſtatute of 21 H. 8. cap. 11. gives reſtitution to the 
proſecutor as effectually as upon an appeal. 2 Hale's 
Hiſt. P. C. 250. 

Where the appellant doth not proſecute his appeal; or 
in caſe he releaſe to the defendant; the appellee may be 
arraigned at the king's ſuit. If the defendant on an in- 
dictment is convicted of manſlaughter, and allowed his 
clergy, it will bar an appeal: though ſome of our books 
tell us the heir may lodge an appeal immediately be- 
fore clergy had: and others ſay/ clergy ought to be 
granted, and that it is unreaſonable an appeal ſhould in- 
terpoſe preſently to prevent judgment. 3 Inf. 131. 
If a perſon, immediately after the verdict of manſlaughter, 
put in an appeal of murder, and before the appeal is ar- 
raigned, the defendant demands his benefit of clergy ; 
this is a good bar to appeal, and praying of clergy, is hav- 
ing of clergy, though the court delay calling the paity 
to judgment, &c. 1 Salt. 60, 62. Kel. 93. But for- 
merly it was held, that the court might delay the calling 
a convict to judgment, and thereby hinder him from his 
clergy, and make him liable to an appeal, eſpecially if the 
appeal were depending : and where the record of a cor - 
viction of manſlaughter is erroneous, or inſufficient, &c. 
the offender cannot plead the conviction and clergy had 
therein, in bar of an appeal or ſecond indictment, &c. 
2 Hawk. P. C. 378, 379. A charter of pardon is no 
bar of an appeal: and if the party be outlawed, &c. in 
appeal, and the king pardon him, a ſcire facias ſhall 
iſſue againſt the * 2.45 who may pray execution, not- 
withſtanding ſuch pardon; but if returned ſci. fec. and 
he appears not, then the appellee ſhall upon the pardon be 
diſcharged. ' H. P. C. 251. A peer in appeal of murder 
ſhall not be tried by his peers, but by a common jury; 
though he ſhall upon an indictment for murder. Vide 
Stat. 3 H. 7. c. 1. directing appeals before the ſheriff 
and coroners, or at King's Bench, or gaol delivery. No 
appeals to be purſued in parliament. 1 H. 4. c. 14. 

No eſſoin is allowed the appellant, in appeal of death. 
Stat. 13 Ed. 1. In appeal the court can grant no impar- 
lance, but it may be adjourned. 1 Sid. 325, And, 

N where 


a 
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- where appeal of death is brought, the defendant cannot 
juſtify /e defendendo;, but muſt plead Not guilty, and the 
Jury are to find the ſpecial matter. Bro. 427 122: 3 
Salt. 37. Appeal is the niceſt ſujt in law, for any ſmall 
matter will abate it; the s muſt bear date the ſame 
day with the return of the writ if it be aday afterwards, 
it is a diſcontinuance; and it varies from all other pro- 
ceedings, for there can be no amendment of the writ, nor 
is the diſcontinuance of it helped by any ſtatute. Nef/. 
Abr. 21 5. 5 2 
The court ex officio will quaſh the writ for apparent 
faults appearing on the face of the writ ; as where the 
ſenſe is Eoin for want of a material word, or where 
it wants thoſe words of art which the law has 1 
for the deſcription of the offence. 2 Hawk. P. C. 184. 

Alfo the court will abate the writ when the declaration 
varies from the writ in ſome material point, either as to 
the reign of the king, or as to the county wherein the 
fact is laid, &c. 2 Hat. P. C. 184. 

The declaration muſt ſet forth the offence with the 
* certainty, and likewiſe _— it by _ _ 

art as the law has appropriated to the purpoſe ; - 
fore if the word far in any appeal, murdravit in an 
appeal of murder, rapuit in an appeal of rape, cept in an 
appeal of larceny, maybemiavit in an appeal of mayhem, 
be omitted, they cannot be ſupplied by any circumlocu- 
tion. 

A releaſe of all manner of actions, or of all actions cri- 
minal, or of all actions concerning pleas of the crown, or 
of all appeals, or of all demands, is 2 good bar of any 
appeal; bur a releaſe of all al actions does not bar 


an appeal of felony, being an action of an higher nature. 


Ov. Fac. 283. Telv. 204. 2 Hawk. P. C. 196. 
leads a ſpecial plea, 


If the lee which does not 


dy. 
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Carth. 5. 
of murder brought 
uſband, 
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deed, that 
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the gael of the lord the king, in the county of 
id county at, &c. in the county 7 


W. 


— ; 


A-P P 


| reign, &c. with oe and arms, &c. at the pariſb of, &c. 
in the county of W. aforeſaid, that is to ſay, in a certain place 
called, &c. in the king's highway there, upon the ſaid I. B. 
in the peace of God and of cur ſaid lord the king then and there 
being, felonioufly, toilfully, and of bis malice forethought, made 
an aſſault, the ſaid R. D. à certain piſtol of the value 
of ten ſbillings, then and there charged with gunpowder and a 

aden bullet, which piſtol the ſaid R. D. in his right hand 
then and there bad, feloniouſly, wilfully, and of his forethought 
malice, directed againſt the ſaid T. B. be ſhot off and diſ- 
charged, and — 4 the ſaid leaden bullet, by force of the ſaid 
gunpowder out of the piſtol aforeſaid, fo as aforeſaid diretied, 
ſhot and diſcharged, the ſaid T. B. in and upon the right fide 
of the breaſt = him the ſaid T. B. near bis right f 
thenand there feloniouſly, wilfully, and of his malice forethought, 
ftruck, pierced and wounded, and then and there the ſaid R. D. 


with the ſaid bullet, ſo ſhot and diſcharged from the ſaid piſtol 
as aforeſaid, in —— the 4 right 2 7 
him the ſaid T. B. near bis ſaid right „ ſelomouſty, 


wilfully, and of malice forethought, gave to the ſame I. B. 
th, &c. of which ſaid 


one mortal wound, of the length and 
mortal «wound the ſaid I. B. then and there inflantly died. 


comforting and main 


- 


If a woman be raviſi'd by ber ne of kin, and con- 


abled humfclf by the rape, becomes 2 frlon. 
2 If. 424 — Hr, Hit. P.C. 632. S. P. cnes 28 


Wits 
county of W. 
WC. of: the 
Jed T. B. bis | —_ 
having God by the 
znſligatiun the 


H. 6. Corone 459.—2 Haut. P. C. 173. c. 23. J. 64. S. P. 
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If there be no huſband, nor father, then the 1 ** 
166, 


given to the heir, whether male or female. Hales P. 
In appeal of rape of his feme, the defendant pleaded, Ne 
s accouple in lawful matrimony, becauſe one was affianced 
to the feme, and after another married her, and after ſpe 
came to him who affianced her, and he married her, and ſhe is 
afterwards 'raviſhed. The firſt who married her ſhall 
have the appeal of rape, for the firſt —_— are good till 
they are divorced for the precontract, and the opinion 
here is that, Ne ungues accouple, &c, in this caſe is not a 
plea; for the ſtatute gives it to the barons, / viros 
int; fo that baron in poſſeſſion ſhall have it, where 
1 are not void. Br. Appeal, pl. 32. cites 11 

4 


1 : 

Thi ature, as to the huſband, ſhall be conſtrued 
ſtrictly, and be intended of a huſband in OS tho? 
there be good cauſe of divorce ; for he is her huſband till 
a divorce be had, Contra where the marriage is void ; 
for there he is not vir ejus, and therefore, in that caſe, 
Ne ungues accouple, &c. is no plea by the beſt opinion, 
tho' contra in appeal of the death of the h „or in 
demand of dower, becauſe they are by the Common law. 
Br. Parliament, pl. 89. cites 11 H. 4. 14—2 Hawk, 
PI. C. 173. cap. 23. f. 62. ſays, that Ne ungues accouple, 
&c. is a good plea, and ſhall be tried by the biſhop's cer. 


tificate, who, if the marriage were unlawful by reaſon of 
2 pre-contratt, f to certify againſt the * N 
The ſtatute of m. 1. c 13. enacts chat appeal of 


rape ſhall be brought within forty days: but by Stat, 
2 2. c. 34. relating to this offence, no time is li- 


mited for the proſecution ; fo that it may be brought in 


any r-aſonable time. FH, P. C. 186, Appeal of rape is 
to be commenced in the county where committed ; and 


1A f AP 


Daw. Abr. 494, In appeal of robbery, the plaintiff muſt 
declare of alt” the re. \ Bier he is 22 or they 
ſhall be forfeited to the king; for the appellant can have 7 
reſtitution for no more than is mentioned in his app.. 
3 Inſt, 227. By the Vear- book 21 Ed. 1 16, Reſtitu- 
tion of goods was granted upon an outlawry, in appeal of 
robbery ; but a perſon having preferred an indictment 
againit a robber, and after wards an appeal, on which he 
was outlawed, the plaintiff moved to have reſtitution of 
his goods, and it was denied, 2 Leon, 108, If the count 
or declaration in appeal of burglary be ſufficient, and the 
defendant is convicted at the ſuit of the party _ the ap- 
peal; he ſhall not be again impeached for the ſame offence 
at the Sag ſuit, 4 Rep, 39, By Stat 21 H, 8. cap. 11. 
the like reſtitution of ſtolen goods may be had on 1ndi#- 
ments after attainder, as on appeals i and appeals of rape 
and robbery are now much our of uſe ; dots uppeal of 
murder ſtill continues, and it ſometimes ght, Vide 
as to appeal Black, Com, 4 V. 308, Kc. and Hawk, 
Pleas 7 the Crown, tit. Appeal, where the ſubje& is fully 
t and in a very malterly manner, 
APPEAL TO ROME, This was ever eſteemed fo 
eat an interruption to national juſtice, that even at the 
tune the Roman Catholic religion was the religion of this 
kin it was prohibited. By the Stat, 24 Hen, 8, ap- 
pealing to Rome incurs the pepalty of a premunire and it 
is made trealon by 13 Eliz, cap. 2. 

Where an appeal in an eccleſiaſtical cauſe is made before 
the biſhop, or his commiſſary, it may be removed to the 
archbiſhop ; and if before an archdeacon, to the Court of 
Arches, and from the Arches to the archhbiſhop; and when 
the cauſe concerns the king, appeal may be brought in 
fifteen days from any of the ſaid courts to the prelates in 


if a woman be aſſaulted in one county, and raviſhed in | convocation. 24 Ji. B. c, 12. And the Stat, 25 H. 8. 
another, the appeal 2 7 — lies in that county where ſhe | cap. 19, gives appeals from the archbiſhop's courts to the 
was raviſhed. H. P. C. 186, It is held, that though | king in ery, who | |: 

formerly the defendant mi 


12 commiſſioners 
might have his clergy, 'tis taken | finally to determine the cauſe; and this is called the Court 
away by the giat. 18 Eliz. cap. 17. Dyer 201, of Delegates ; there js alſo a court of commiſſioners of re- 


' Form of an Appeal of Rape. 


Delegates 

B. of, Acc. in his pr on earneſtly appeals | the pope in this kingdom, this power was in the 
C. D. late of, Acc. in the priſon, — crown, as originally ging to it, 4 If. 349, The 
to the form of the fatute made in the parliament of the lord | dean of Wells was deprived of his deanery, by the com- 
Richard e ting England, n miſſary of the biſhopof Baub and Melli from which ſentence 
reign held, c. for that, that is to ſoy, that the ſaid C. D. the dean 4 to the archbiſhop, who affirmed it; and 
the day and year, &c. at, &c. inthe county aforeſaid, M. B. thereupon he exhibiced an appeal to err Chancery, 
wiſe of the ſaid A. B. ſelonioufly raviſhed, and her carnally | but found no relief, oth ode anted 
knew, agamft the form of the ſtauute aforeſaid, &c. And as | one Turner, But amo 1 Mar. — 
ſoon as, bee, And this (the felony and rape aforeſaid) the | another commiſſion to the Delegates, and by their ſentence 
Jaid A. B. is real to prove again bim the Jaid c D. as | was reſtored to bi ; and after the death of queen 

court, ; y 

APPEAL OF ROBBERY, A remedy given by the 
Common law, where 2 is robbed of his goods, &c, 
to have reſtitution of the goods ſtolen : as they could not 
be reſtored on indiftment at the king's ſuit, this 


was j | neceflary. 3 Inft. 242. It a man robbed make 
froh pus ſuit after, and apprehend and proſecute the felon, 
he bring appeal of robbery at any time afterwards, 


An i#fant ſhall have an appeal of robbery. St. P. C. 
60. b. cap. g. a 
baron 

80 an infant; and ö 
may commit &. PLC, 62; . 11- 

A woman at this day 


222 — — we ſpecial bai is a any 
djudged, that an appeal of 7, be brought rocels out of the courts at I mine: and there can be 
the party robbed E — anct in the court of FR bor by | 

2nd that be ſhall nor be bound t0 bring it within 2 year 


have an appeal of robbery, 
£ 2 Inff. 68. | 


and a day, as be muſt do in ah of murder. 4 Leon: 16. 
But the counts of law would now ſcarce permit a profe- 
cution after ſuch a length of time, waleſs good cauſe could 


be ſneum why it had not been ſooner commenced, as | 
that the offender had fled the kingdom, and was but juſt 
returned, &c. I one manrobs ſcnerul perſons, every one of | 
them may have : likewiſe ff the robber be artainted 
at the fur of one, he ſhall be xried at the fuir of the reſt, * 
ſo as their appeals were commenced before the attainder. 


plaintiff or defendant, in all manner of actions whete 
there may be an attorney, to appear by attorney, and put 
in his warrant without any writ from. the king for that 


purpoſe. And therefore, generally, in all actions real, | 


onal, and mixt, the demandant or plaintiff, tenant 
or defendant, may appear by attorney. F. N. B. 26. 
But in every caſe, where the party ſtands in contempt, 
the court will not admit him to appear by attorney, but 
oblige him to appear in perſon. As if he comes in by a 
cepi corpus upon an aw F. N. B. Or, if he be out- 
lawed. 2 Cro. 462, 616. : | 
But by Stat. 4 & 5 M. & M. c. 18. Perſons outlawed 
in any caſe, except 2 treaſon or felony, may appear by 
attorney to reverle the ſame without bail ; except where 


; ſpecial bail ſhall be ordered by the court. 


In all caſes where proceſs iſſues forth to take the per. 


- ſon's body, if a common appearance only, and not ſpecial 


bail is required, there every ſuch perſon may appear in 
court in his proper perſon, and file common bail. 1 
Lill. Abr. 85. Hill. 22 Car. B. R. 

In a capital caſe the' party muſt always appear in per- 


ſon, and cannot plead by attorney: allo in criminal of- 
fences, where an act of parliament requires that the party 


ſhould appear in perſon ; and likewiſe in appeal, or on 


attachment. 2 Hawk. P. C. 141, 373. 


On an indictment, information or action, for any 
crime whatſoever under the degree of capital, the defen- 
dant may, by the favour of the court, appear by attor- 
ney; and this he may do as well before plea pleaded, as 
in the proceeding after, till conviction. 1 Lev. 146. 
Keky. 165, Dyer 346. Cro. Jac. 462. 

If huſband and wife are ſued, the huſband is to make 
attorney for her. 2 Saund. 2 13. 

If an ideot doth ſue or defend, he cannot appear by 
guardian, prochein amie, or attorney, but muſt appear in 
proper perſon; but otherwiſe of him who becomes non 
compos mentis ; for he ſhall-appear by guardian if within 


gage, or by attorney if of full age. Co, Lit. 135. 6. 2 
' Inſt. 3290. 4 Co. 124. HER 


A corporation aggregate of many perſons cannot appear 
in re by attorney, and — — is — 
10 Rep. 32. in the caſe of Sutton's Hoſpital, 

If a man is bound to appear in court on the firſt day of 
the term, it ſhall be intended the firſt day in common un- 
derſtanding, viz. the firſt day in full term. 1 Lill. 83. 
2 Leon. 4. In caſe the defendant's attorney doth receive 
a declaratiorr againſt his client from the plaintiff's attor- 
ney; this obliges the attorney to appear to it: and if an 
attorney has a warrant. from the defendant to be his at- 
torney in a ſuit depending in B. R. and he files common 
bail accordingly; it has been held, that he muſt appear 
by that warrant in all ſuits againſt the defendant in the 
ſame term; provided declarations are filed in the office, 


and copies delivered to the defendant, or his attorney, 
who filed the bail, before the end of the term his bail is 


filed. For the defendant, being after appearance and bail 
put in, ſuppoſed to be in caſtody ＋ the marſpal, the attor- 
ney that appears for him is bound to receive any declara- 
” that 1s brought againſt him during that term. Comp. 

Attorn. 

- Attornies ſubſcribing warrants to appear, are liable to 
a penalty of 5/7. and attachment upon non-appearance. 
And where an attorney promiſes to appear for his client, 
the court will compel him to- appear and put in common 
bail, in ſuch time as is uſual by the courſe of the court; 


and that although the attorney ſay he hath no warrant for 


appearance : nor ſhall repealing a warrant of attorney, to 
= proceedings, BARE te don forhis nor AR 
who may be compelled by the court. 1 Lill. 83, 84. The 
defendant's attorney is to file his warrant the ſame term he 
appears, and the 2 the term he declares, under pe- 
n On by Stat 4 & 5 Ann, cap. 16. | 

n attorney is not compellable to appear for any one 
unleſs he takes his fee, or — the —— after Ibich 
the court will compel him to appear. 1 Salk. 87. 

If an attorney appears, and judgment is entered againſt 
his client, the court will not ſet aſide the judgment, tho 
the attorney had no warrant, if the attorney be able and 
reſponſible; for the judgment is regular, and the plaintiff 
is not to ſuffer when in no default; but if the attorney 


-| ſaid an action on the ca 
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=. * * 
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be not reſponſible or ſuſpieious, thejudgment will be ſer 


aſide; for otherwiſe the defendant has no remedy, and 
any one may be undone by that means. 1 Salk.'$6. 
Attachment denied by agg againſt an 2 
who appeared for the plaintiff without a warrant; but 
PR Xp lies. Comb. * 244 - 
In actions by original, appearances mult be ent wit 
the Filazer 2 8 and if by bill, they ſhall be 
entered with the Prothonotary: and appearances and com- 
mon bail are to be entered and filed by the defendant 
within eight days after the return of the proceſs, on 
which he was arreſted; &c. on pain of forfeiting 51. 
to the plaintiff, for which the court ſhall fortwith award 
judgment and execution. 5 & 6 N. & M. c. 21. If the 
defendant does not appear and find bail, the plaintiffꝰ's at- 
torney is to call upon the ſheriff for the return of the 
writ, whether the defendant be arreſted, or not; and pro- 
ceed accordingly. | SER, 90" „ 
On two nibils returned upon a _ & alias ſcire facias, 
they amount to a ſcire feci, and the plaintiff giving rule, 
the defendant is to appear, or judgment ſhall 'be had 
againſt him by default : and where a defendant doth nor 
had after appearance, judgment may be had againſt him. 
Style 208. Upon a party's appearing, errors in writs are 
in many caſes ſalved, and the party may be obliged to 
anſwer. as if there had been no ſuch error. 2 Hawk. 302. 
Where the firſt proceſs in an inferibr court is a capias 
which ought not to be, it is ſalved and made good by ap- 
pearance ; for the defendant hath by earing admit- 
ted the writ to be legal. Lutw. 954. For, in inferior 


| courts, regularly a p/aint ſhould be levied, and ſummons ' 
iſſued, and returned before ſuing forth the capias. On 


appearance, a writ hath had its end, and the plaintiff ſhall 
declare: alſo an appearance takes away all diſcontinu- 
ance, and bad proceſs before it. Fenk. Cent. 57. 

By late ſtatutes, where a defendant is ſerved with a 
copy of proceſs, in actions of debt, &c. under 10. a com- 
mon appearance ſhall be entered, or common bail filed by 
the plaintiff, if the defendant doth not ar within 
eight days after the return of the writ; on affidavit made 
of the ſervice of the proceſs. Stat. 12 Geo. 1. c. 26. 
And a notice ſhall be indorſed on the copy of the proceſs, 
of the intent and meaning of the ſervice, for the defend- 
ant to ar, &c. by 5 Geo. 2. COPE een 

A wife may appear without her huſband. -Fil{. Rep. 
part 1. 264. A man may appear before the return of a 
capias ad reſpondendum. Id. 39. For the appearance is 
ro the ſuit, | 895/914 | 

Appearance in perſon and by attorney are very dif- 
ferent, Vide 1 Sid. 93, 322, 392. 4 Rep. 71. 1 
Lev. 80. Ray 59. ent 

Appearance by guardian and next friend. Vide In- 
fants, Re. | Rada WF 

APPENDANT, (appendens) Is a thing of inheritance, 
belonging to another inheritance that is more worthy. As 
an advowſon, common, court, &c. may be appendant to a 
manor : common of fiſhing, appendant to a freehold : 
land appendant to an office: a ſeat in a church to a houſe, 
&c, But land is not appendant to land, both being cor- 
poreal, and one thing corporeal may not be appendant to 
another that is corporeal; but an incorporeal thing may 
be appendant to it. 1 Inſt. 121. 4 Rep. 86. Danv. 
Abr. 500. A foreſt may be appendant to an honour ; 
and waifs and eſtrays to a leet. 1 Co. Inſt. 367. And 
on ou thin 4 ways, courts, commons, 
and the like, are perl parcel of and appendant to cor- 
poreal things; as houſes, lands, manors, &c. Plotod. 
170. 4 Rep. 38. If tenant in tail of a manor where- 
unto an advowſon is appendant is diſſeiſed, and the dif. 
ſeiſor ſuffers an uſurpation; by the diſſeiſſeeꝰs entering in- 
to the maner, he is reſtored to the advowſon. 1 It. 49. 


But if one diſſeiſe me of common appendant belonging to 


my manor, and during the diſſeiſin I ſell the manor; by 
this the cotamon is extinct fur ever. 4 E. 3. 21. 11 
Rep. 47. Common of eſtovers cannot be to 
land; but to a houſe t be ſpent there. 1 Is. 120. 
ie — xg meſſuage, the orchard and garden will 
ls as MAS SF YO I Yrs» odour acer net 

| Appendants are ever by pteſcription, and this makes a 

diſtinction between appendants and appurtenances, for 
| appur- 


APP 


appurtenances may be created in ſome caſcs at this day N part of the land to which it is appendant of app 
this day grant to a man and his heirs,” 


as if a man at 
common in ſuch a moor for his beaſts, levant or couchant 
upon his manor; or if he grant to another common of 
* or turbary in fee · ſimple, to be burnt or ſpent 
within his manor: by theſe grants, theſe commons are 
appurtenant to the manor, and ſhall paſs by the grant 
thereof; in the Civil law it is called adiundum. Co. Lit. 
181. £354 2 * Auge e ee 
- What things may be appendant, vide Plo. Com. 103. ö. 


104. 6. | 
APPENDITIA, The appendages or pertinences of an eſ- 
tate,—Simon earl of Northampton: gave to the knights tem- 
plars his manor of Merton in com. Oxon. cum omnibus appen- 
ditiis ſuis. Kennet's Paroch. Antiq. 110. Hence our pen- 
tices, or pent · houſes, are called appenditia domus; &c. 
APPENNAGE, or apennage, (Fr.) Is derived from ap- 
dendendo; or the German word apanage, ſignifying a portion. 
It is uſed for a child's part or portion; and is properly the 
ttion of the king's younger children in France, where, 
by a fundamental law, called the law of apennages, the 


pe " 


granted to them and their heirs, &c. the reverſion bein 
reſerved to the crown, and all matters of regality as to 
coinage, and levying taxes in ſuch territories. Spelm. 
Glo . 14 þ #4 4 I; 0103.71 | 

LerkxsbkA. The payment of money at the ſcale or 


rum puriſimi auri juxta magnum Normannorum. 
Hiſt. Elien. edit. Gale, 1.-2.:c. 19. | 42 
APPLES, A duty is granted on all apples imported in- 


to Great Britain, to be paid before landing thereof, by 
Stat. to Geo. 2. c. 27. TC v.56 

By what meaſure apples are to be ſold, ſee 1 Ann. St. 
1. c, $65, as | 


APPODIARE, Is a word-uſed in old hiſtorians, and | 


ſignifies to lean on, or prop up any thing, &c. Wal. 
ing bam ann. 1271. Mat: Pariſ. Chron. Aulæ Regie ann. 
1321. n 074 127 pact 1 | 
_  APPONERE, to pledge 
Gulieimo ſummd non mogzcd 
Neubrigenfis, lib. 1. c. 2. noi | 
_ _ APPORTIONMENT, ( ionamentum) is a divid- 
ing of a rent, &c. into parts, according as the land out of 
which it iſſues is divided among two or more. If a ſtranger 
recovers part of the land, a leſſce ſhall pay, having regard 
to that 'recovered, and what remains in his hands. 
Where the leſſor recovers part of the land: or enters for 
a forfeiture into part thereof; the rent ſhall be apportioned. 


ormanniam illi appoſuit. 


* 


1 Inſt. 148. If a man leaſes three acres, rendering rent, 


and afterwards grants away one acre, the rent ſhall be 
apportioned. 1 Inſt. 144. Leſſre for years leaſes for 
years, rendering rent, and after deviſes this rent to 
three perſons, this rent may be apportioned. Dan Abr. 
505. If a leſſee for life or years under rent, ſurrenders 
part of the land, the rent ſhall be apportioned: but where 
the grantee of a rent · charge purchaſes part of the land, 

there all is extint. Moor, 231. A rent-charge, iſſu- 
ing out of land, may not be apportioned : nor ſhall things 
entire, as if one holds lands by ſervice to pay yearly to 
the lord, at ſuch a feaſt, a horſe, &c. 1 Iuſt. 149. But 
if part of the land, out of which a rent-charge iſſues, de- 
ſcends to the grantee of the rent, this ſhall be apportioned. 
Damnv. 507. 


A grantee of A rent releaſes part of the rent to the | ſev 


grantor, this doth not extinguiſh the reſiflue; but ir ſhall 
be appertioned: for here the grantee dealeth not with the 
land, only the rent. Co. Lit. 148. On partition of 
lands out of which a rent is iſſuing, the rent ſhall be ap- 
portioned. Danv. Abr. 507. And where lands held by 
leaſe rendring rent are extended upon elegit, one moiety 
of the rent ſhall be apportioned to the leſſor. Bid. 509: 
If part of lands leaſed is ſurrounded by freſh water, there 
ſhall be no apportionment of rent: but if it be ſurrounded 
with the ſea, there ſhall be an apportionment of the rent. 
Dyer 56. A man purchaſes part of the land where he hath 
common appendant, the common ſhall '|be:apportioned : of 
common appurtenant it is otherwiſe, and if by the act of the 
party, the common is extinct. 8 Rep. 79. Common ap- 


Pendant and appurtenant may be apportionca on alienation of 


Stat. 22 & 23 Car: 2. 

| APPRAIS 

king's younger ſons have dutchies, counties, or baronies 

g-| obliged to take them at the 

Ed. 1 Stat. Alon Burnel. | | 

 . APPRENDRE; (Fr.) A fee or profit appr 

or profit to be taken or received. 

cap. 8. 

by weight. Delit regi prefato appenſuram novem libra- 
N — are to learn) Signifies a yo 


and they live for the moſt 


or pawn.—decepe a fratre| 


 - ſerved an apprenticeſbip. 


APP 


Mod's Inft: 199. If where a perſon has common ef paſture 
ſans 22 — of the land Bettends to him, . : 
fon and uncertain cannot berappertioned : but if it h 
n common certain, it ſnould have been 22 1 

Inft. 149. Condition generally are intire, and vannot be 
apportioned by the act of the party. 1 N. 227. 
A contract may not be divided or apportioned, fo as to ſu 
ect - — to 1 | . fee 65. . Se Tir 
 APPORTUM; (trom the Fr. apport) Signi roper- / 
ly the revenue or SS which a; thing brings * the 
owner: and it was commonly uſed for a corody or penſion. 
It hath alſo been applied to an augmentation given to an 
abbot out of the profits of a manor for his better ſupport. 
Ata quod praſicua manerii prætdicti nomine apporti, quoli- 


I bet anno r A. in ſubventionem ſuſtentationis ſue ſolve- 
c. $ Nenn F: 


rentur, Anno. 22 Ed. 3. 5 | 
' APPOSAL OF ann 
money received upon their accounts in t chequer. 


ERS of goods are to be ſworn to make true - 
appraiſement; and: valuing the goods too high, ſhall be 
price appraiſed. Statute 11 


7, is fee 
Amo 2 & 3 Ed. 6. 
APPRENTICE, apprenticius, Fr.apprenti, fromappren- 
perſon bound by indentures 
to a tradeſman or artificer, who upon certain covenants is 
to teach him his myſtery or trade: theſe apprentices are a 


kind ot bond- men, differing only in that they are ſervants 


by covenant, and for a certain term, uſually ſeven years, 
part more reputably. Smith's 


I. Who may be bound appri _ 
ner; and who are compe to receive tbe. 5 
„ H. How they are e be provided for and governed du- 
ring tbeir iceſbips, and in what manner tbey are 
to be aſigned, &c. Fong” | 20 nene 
III. What trades may not be exerciſed without having 
IV. How apprentices may acquire ſettlements. TS 
V. For what offences they are puniſhable, and bow. 
I. It ſeems clearly agreed, that by the Common law in- 


3. cap. 8. 


Rep. Angl. lib. 
ay Fj be-proper under 


It w 


#4 43] 


ices, and in what man- © 


fants, or perſons under the age of twenty-one years, can- 


not bind themſelves apprentices, in ſuch a manner as to 


intitle their maſters to an action of cavenant, or other ac- 


tion againſt them for departing from their ſervice, or other 
breaches of their indentures; which makes it nec 3 
according to the uſual practice, to get ſome of their friends 
to be bound for the faithful diſcharge of their offices, 
according to the terms agreed on. 11 Co. 89. 5. 2 Inf. 
379, 580. 3 Leon. 63. Fare. 15. And notwithſtand- 
ing the fifth of Eliz. c. 4. enacts, that although per- 
ſons bound apprentices ſhall be within age at the time of 
making their indentures, they ſhall be bound to ſerve for 
the years in their indentures contained, as if they were at 
full age at the time of making of them; it hath been 
held, that although an Infant may voluntarily bind him- 
ſelf an apprentice, and if he continue an apprentice for 

en years, he may have the benefit to uſe — yet 
neither at the Common law, nor by any words of the 
abovementioned ſtatute, can a covenant or obligation of 
an infant, for his apprenticeſnip, bind him; but if he 
miſbehave himſelf, fe maſter may correct him in his ſer- 
vice, or complain to a juſtice of peace, to have him pu- 
niſhed according to the ſtatute: but no remedy lieth 
againſt an infant upon ſuch covenant. Cro. Car. 179. 
Cro. Fac. 194. S. P. 1 1 

But if any one entices an apprentice from his maſter's 
ſervice, or _ 9 9 _ 23 may 
maintain a ſpecial action on the caſe, again perſon 
ſo doing. Vide 1 Salk. 380. 725 

By the cuſtom of London, an infant unmatried, and 
above the age of fourteen, may bind himſelf apprentice 


to 5 freeman of London, by indenture with proper cove- 


nants; 


A P P 


n 
de as binding | 
2 Bulft, 192. 4 Roll. Rep: 305. Paln. 361.1 
271. 2 Nel. 687. But à waterman's apprentice is not, 
within the cuſtom of London to bind himſelf being under 
twenty ono. Arg. and agreed by all. 6 Mod. 69. Mich. 
2 An. N in\ che caſe of Buber v. Dennis. | 
A freeman's-widow: may take a maid! apprentice for ſe- 
ven years, and inroll her as'a youth; if ſhe be above four- 
teen years od: and if an exch woman, that hath a 
* free of. London, take ſuch apprentice; ſhe ſhall be 
baund to the huſband; and may be made free, at the end 
of the apprentice/oip, if ſhe be then unmarried; Lex. Ton- 


By Star. 5 Eliz. c. 4. felt. 35: The: juſtices may com- 
pel certain perſons. under age to be bound as apprentioes, 
and on refuſal may commit them, &c. Aud by Satute 42 
Blix. c. 2. Church- wardens and overſeers of the poor may 
bind out poor apprentices; by aſſem of two juſtices of 
peace. And perſons receiving money with poor appren- 
tices,, where money is given for placing ſuch out, are to 
give ſecurity for repayment in ſeven years, for the bind- 
ing out others, &c. ) Fac. 1. c. 3. And if any perſon 
refuſe to accept a poor apprentice, he ſhall forfeit 101. 
Stat. 8 & 9g W.-3. Alſo juſtices of peace and church- 
wardens; "os may put out poor boys apprenticeto the ſea- 
ſervice. 2 Ann. c. 6. | <= 

As to the manner of their being bound | 
By the Statute: 5 EL c. 4. ſer?. 25. An apprentice muſt 
be bound by deed indented. | 15 

And as an apprentice can only be bound by deed, ſo it 
is neoeſſary, according to the cuſtom of ſome places, that 
ſuch deed or ĩndenture be inrolled; as in London, if the 


1 


— 


| 


indentures. be not inrolled before the chamberlain within | 
tition to the mayor and aldermen, Sc. 


a year, upon a the 
a ſcire fac. ſhall iſſue to the , to ſhew-cauſe why 
not inrolled ; and if it was through the maſter's default, 
the. apprentice may. fue out his indentures, and be diſ- 
charged; otherwiſe if through the fault of the appren- 
tio? as if he would not come to preſent himſeif la fore 
the chamberlain, &c. pn eee ee B er unleſs the 
apprentice be in court and acknowledge it. 2 Roll. Rep. 
205; Pale, 361. 1 Mod. 271. EE 
Indentures are likewiſe to be ſtamped; and are charge- 
able with feveral duties by act of parliament. | 
A duty of 64. in the pound under 50 J. and 12 4. in the 
pound for ſums exceeding it, given with apprentices (ex- 
cept poor apprentices) is granted by ſtatute; to be paid 
in a month, within the weekly bills of mortality, and in 
any other part of Great Britain, within two months after 


indentures executed, &c. And it the full ſum agreed be | 
not inſerted, or the duty not paid, indentures ſhall be | 


void, and apprentices not capable of following trades ; 
alſo the maſters are liable to penalties. 8 Ann. c. 9. 9 
Ann c 21. 2 65 
By the Stat. 9 Ars. c. 21. If the maſter ſhall neglect 
to pay the duties within the time limited, he ſhall forfeit 
504, half to the king, and half, with full coſts, to him 
who ſhall ſue. | | 
If 


And by the Stat. 18 Geo. 2. cap. 22. feft. 23, 24. 
he ſhall neglect. to pay the ſame as aforeſaid, he ſhall, 
beſides all other 44 forfeit double duty. 

1. . are 3 ſtatutes allowing further time to 
pay the duties, and ftamp indentures, thro' neglect omit- 
ted, G. Stat. 687 den 1. c. 2. 3 Geo. 22 And 
acts of indemnity of this nature are uſually paſſed every 
— or m_ _ 

By the 20G. 2. cap. 45. ſe. 5. If any maſter, havin 
forfeited the 4 ples all pay the — and nk 
the indenture to be ſtamped, within two years after the 
determination of the apprenticeſhip, and before ſuit hath 
been commenced for the penalties, the indenture ſhall be 
valid, and the penalties diſcharged. 

Seck. 67 7. And if after the maſter ſhall have forfeited 
the double duty, the apprentice ſhall, in the preſence of, 
or by writing under his hand ſigned in the preſence of one 

witneſs, require his maſter to pay the fame, and the 
maſter ſhall not do it in three months; and ſuch apprentice 
mall at any time within two years after the determination 
of his apprenticeſhip pay the double duty, he may in three 


- — 


as if he were of full age. Moor 134. 


ants; which covenants, by che cuſtom of London; ſhall | 
1 Mau. puid in three months after, 


medy by indictment. 6 Mod. 16g. 


4 H 


fuch t. demand of his maſter do- 
Hehe ſum e ee the indenture; and if not 


| hs after 


may recover the ſame: by'ac- | 
law, with full coſts. And the apptentice imme- 
diately after payment of rhe faid double duties, (if his = 
prenticeſhip hall not he then expired) and ſignifying by 
writing unden his hand, that he deſires to be diſcharged 
from his apprenticeſhip, ſhall be diſcharged accordingly, 
nd ſhall have the ſame benefit of the time he hath ferved- 
as be would have had in caſe he had been aſſigned, or 
turned over to a new maſter. . 
Set. 8. And where any proſecution ſhall be com- 
menced againſt the maſter fot the penalties, if the appren - 
'tice ſhall pay the double duty at any time in two years. 
after the end oſ his apprenticeſhip, he may thereupon ex- 
erciſe his trade, and the indenture ſhall be valid, and may 
be given in evidence. ET eee 
II. With regard to their being provide for, &c.— 
As by the — W Hibs nj ce haue a 
power of impoſing an apprentice on a maſter,” in conſa - 
quence thereof an indictment lies for diſobedience to their 
orders, either in not receiving, or receiving and after 
turning off, or not providing tor ſuch ntice; for 
tho? an act of parliament preſeribes an eaſier way of pro- 
ceeding by complaint; yet that does not exclude the re- 
1 Fall. 381. 
The juſtices of peace may diſcharge an apprentice not 
only on the default of the maſter, but alſo on his own 
default; for in ſuch caſe it is bur reaſonable that the 
contracts, which were made by their authority, ſhould be 
diſſolved by the ſame power. Skin. 108. 5 Mod. 139. 
2 Salt. 471. 8 201 n, 


con at 


a EF 
— 
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gag. 


Juſtices may not only diſcharge apprentices, but mayoblige 
tbe maſter to refund part of the money. x.. 

It hath been held, that an order on the maſter to return 
money is good, tho it. is not averred that he had any with 
the _ for the order bong ho 3 7 5 „is 
as neceſſary a p the receipt of it, as if ic h n 
— nr ena and in this caſe the court ſeemed to 
be of opinion, that the juſtices had juriſdiction as to 
diſcharging and obliging the maſter to refund,” as well in 
other trades-as thoſe mentioned in the ſtatute 3 and that 
the juſtices are not obliged in their orders to ſet forth all 

the ſteps they take in their proceeding, there being no- 
thing in the a& which makes it — and that there 
was a known and eſtabliſned diſtinction between orders 
and convictions. rin. 7 Geo. 2. in B. R. The king v. 


Juſtices have likewiſe a power. to ſettle differences between 
| maſters and apprentices. 

By the Scat. 20. Geo: 2. c. 19. Any two juſtices, upon 
complaint of any apprentices put out by the pariſh, or with 
whom no more than 5 l. was paid, of any miſuſage, re- 
fuſal of neceffary proviſion, cruelty, or other ill treat- 
ment by his maſter, may ſummon the maſter to appear 
before chem, and upon proof of the complaint on oarh 
to their ſatisfaction, (whether the maſter be preſent or 
not, if ſervice of the ſummons be proved) to diſcha 
ſuch apprentice by warrant or certificate, for which — 
ſhall be paid: and on complaint of the maſter againſt any 
ſuch apprentice, touching any miſdemeanour, miſcarri 
or ill behaviour, the — Gen may puniſh the offender by 
commitment to the houſe of correction, there to be cor- 
rected and kept to hard labour, not exceeding a calendar 
month ; or otherwiſe by diſcharging ſuch offender. Either 
party may appeal to the ſeſſions, and* the determination 
there is to be final. By 31 G. 2. c. 11. This act is ex- 
tended to ſervãnts in huſbandry, though hired for leſs 


than a year. Eon 
With regard to the .afigning of apprentices, it hath 
entice is not aflignable. He can- 


been held, that an 
not be bound nor diſcharged without deed. 1 Salt. 68 
ſuch af. a 


p 7. Mich. 13 W. 3. B. R. 
But though an apprentice is not aſſignable, yet 
the two maſters, 
1 Salk. 68. pl. 7. 


lignment amounts ts a contrat} between 
that the child ſhould ſetve the latter. 
pariſh, 
Likewiſe 


Mich. 13 WM. 3. B. R. Caſtor v. Eccles 


+ Lied, dy the cuſtom of the cio Landon, an- 
prentict may be turned over from one" maſter to another: 
andi if the maſten tetuſei td malte tlie prentice frovum: che 
end f the term, the obamberlaim mag male him frert 
in other corporations there maſt be nn to che 
mayor, &. to make him tree 1 in ſuchcaſv. Dany: Abr. 
r oo 99 

But it bach been held, hat cho; juſtices of peace have | the 
a juriſgiBoriof W apprentiocs, and may bind 
them to other maſters, that they cannot turn — 


aad therefore an order thar an apprentica; w hoſe maſter 
was dend, flould ferve the tomainder of his timo with. his 


er'sidow's fecond 8 was quaſhed; —— 
juſtices have —.— do a — 


prentice and that tho ha applied — — 
not give Thum a3 ion. Cam. 34. A het 1 
0 wi ſcoms rr fd — man be bound to inſtrujct an 
, and the maſter dies, 
that Ns e is —— with, being a thing per- 
ſonal; but if he be bound Forthes hat in the mean time 
be will dba him in meat drink, and cleathing and other 
neceſſaries, here the death of the maſter doth not diſpenſe 
with che condition; but this cxcautors: ſhall-be-bound to 
rform it as far as} they have aſſets. 1 Sid. 216. 1 
*. 761, 820. 1 Lev. 177. vnn Rut Ty 
But if a perion. is bound apprentice by a juſticoos — 
and. the maſter happens 10 die before the term expired, 
the juſtices have no power to oblige his executor: by their 
order, to receive ſuch apprentice and maintain him; for 
this method the executor is depri ved of the liberty of 
eading * ene adminiſtrauit, which he may do, in caſe 
covenant brought againſt him, and muſt maintain the 
ice, b he hath aſſets on not. Cm g 1. 
1 Gelk. 66. 1 Show 405. It is. ſaid. however, thatizhe 
executor. or adtoiniftrator may bind him — — * . 
ter for the remaining part of his time. 2 
But it is ſaid; chat in this caſe of tho — 
the cuſtom of Landen, the enneutor muſt put ho appren- 
Lice to e e of che — — 5 'Þ _—_ 66. ou 


Halt Ch. J. 1 
- Whatever: a bee gain ad ceifar thaw of his 
; and whether be was legally bound or no, is not 


l if he was an apprentice de fumto. Salt. 68. For 
inticing an ap to unbezzle goods, indictment, will 
lie. 1 Salt. 380. A maſter: may be indicted for not 
providing for, or torning away an apprentice. If a 
maſter gives an apprentice licenee to leave him, it cannot 
afterwards be-recalied. - Mod: Caſ. 20. An apprentice 


marries, without the maſter's privity, that will not juſtify | 
his turning him away, but he muſt ſue his covenant; - 2 
Vern. 492. By the cuſtom of the city of London a freeman 
may turn away his apprentice for gaming. \{bid.. 241. 
Though if a maſter turns an apprentice away on account 
of negligence, &c. equity — ree him to refund part 
of-the money given with him. 1 Fern. Rep. 460. As 
no apprentice can be made without writing o none | 
may 1 diſcharged by his maſter, but by writing under 
his hand, and with the eee a. * Juice of pans! 
by ſtarvie. Dall. 121. 1 21 e 
Ul. ee c of ed, 7 

By the Common las no man may be prohilieed: to 
work i in any lawful trade, or in more trades than. one, at 
his pleaſure. 11 Co. 53. 

So that without an act of parliament no man may be 
reſtrained, either from worł ing in any law ful trade, or 
uling divers myſtenes or trades : therefore an act of par- 
liament made to reſtrain any perſon herein, mult be ta- 
ken ſtrictiy and not favourably as acts made. 1 in affirm- 
ance of the Common law. Barn. 39. 

| It is enacted) by the 5. Elz. cap. 4. ell. 31. That 
it ſnall· not be lauful 40 any perſon or perſons, other than 
fuch as now do lauſully uſe ar exerciſe any art, myſtety, 
or manual occupation, to ſet up, Occupy, uſe or exerciſr 
any craft, myſtery or occupation, mom uſed or occupied 
within the realm | of England or Malus, except he ſhall 
have been brought up therein ven years, at the leaſt, as | 
an apprentict, in manner and form aboveſaid; nor to ſer | | 


any perſom on work an ſuch myſtery, art or occupation, | | 


gr woe a workman at this day, except he ſhall have been 


! 


A r R 

apprentice, 88g aftireſacd ; o cii{chaving ſerved as an 
prentice, aviis:aforedaid, thall or will hegome 4 pre 
man, ar Hired hy the ycar * 1 in thats exery 1 
willingly o r trary, hall forfeit 
and loſe for every default my: 
moath” bo fand s it 2 

tos bath been ruled, ahat chere — „Vaders kia 

general | wardgoarid equity of this ac. beſudes thoſe 
which are particularly enumerated ee yet it ſeems 
agreed, and hath frequently beon a that in every 
indictment; &t. it muſt be alledged, that i was a trade 
tr, ay of, —_ -the- ſtatute, — * 
are, any craft, or occupation, now C. tram 
care it ſeems — follow.” that a new 8 
hich to all other mar bo called.s trade, ! is 
— a trade —— N 8 3 * G12. Ho 
$287 MN pgo ie 

—.— feems Agrepdai.tline the ä what 
ly — — craft;; and neguire f 


and 
experiexce 1 that therefore merchants, huſpandmen, gar 
dencrs; xc, ars not within the ſtatute 3 anch on this un. 


not 
| ts deen held, that a — 2 is hoy 22 
£ te, as not much learning or 
being what every Ton —.— doth uſe for his neceſſary 
us. 8 Ca. 130. & Bp. 290. 28 499. 


It is clearly agreeds that the folla wing thæ common 
trade of a brewer, baker, or cook, is within the ſtatute, 


a9 unſkilfulneſs herem may be very prejudicial co the tives 

and healths of his majeſty's ſubjedts ; but it is at the ſame 

time aglerd, that the exerciſing of am af theſe trades in 

a man's on houſe or family, dr in a private perſan's 

houſr. is not within the reſtraint of the ſtatute. 17 CU. 

922 . Cra. 2 ſi [2 193, 211. urn 856. 
542 is. Rep. 281. 

roy it * been held, 1 this ſtatute doth not — 
a man from uſing keyeral trades, © as he bad been an ap- 
prentice to all; herefot it indemnifies all perry chap- 
mea in little towns and villages, het auſd tlikir maſters 
kept the ſame mixed tratles there before Canth. 16g. 

A man may exerciſt as many traders. as he hach w 
22 — 25 "ps to, for ſeuen en 

Rep; pars 2. 16 Ns VG 10 ,5 5 , 183 
bY ao that: there33/ no qccaſion for any 
actual bindin the ey 8: trade for ſeven 
years, is a iu ene en in the: ſtataret! 1 
Salt. 67. 2 Fall. 613. 

By che ſtatutes 2 e ee e e es 
and denizens are refrain W handicraft or trade 
therein mentioned, unleſs ave ſerved: fever years 
appfenticeſhip within the gas hy under the penalty. 
40 1 per month. Hutt, 132. But it bath been a 
that if an (apprentice ere ſeven years beyond fea, he 
ſhall be excuſed from the penalties of the ſtatute; g Eliz. 
And ſo if he ſeryes fever years, tho he was never bound. 
1 Salt. 16. And apprentices going into the army in the 
— wore ſet up their trades in the county where 

— they. did not ſerue dut their times. 'x6ts. 
— 11 


So it hath re held, chat ſerving Gre years a trade 
out of England and two in England, is ſufficient to ſati 
che ſtature; but chat there muſt be 4 ſervice of A f 
time either in Exglaid, or out of Exgland ; and therefor 
ſerving ave years in any country, where by the law of 
the country more is not * will not qualify a man 


to uſe the trade in Ec Cs. e, 
By the ſtatute 2. c. 5. fell. 7 "It is entfted, 
That all ſuits uſing a trade wit having been 


brought up in it, ſhall be ſued und profeeyred in the ge- 
neral quarter ſeſſions: of the peace, gr. aſſiſes in the ſame 
county where the affence ſnall be committed, or other- 
wiſe inquired of, heard and detertuined in the aſſiſes, or 
general quarter ſeſhons of the peace in the ſame county 
where ſuch offence ſhall be committed, or in the Jeet 
within: which it ſhall happen, and not in any wiſe aut 
of the ſame county where ſuch offence ſhall happen ar 
be committed. 

In the conſtrud ion of this ſtatute it hath. been held, 
that it reſkrains not a ſuit in the King's Bench or Exche- 
quer, for ſuch offence happening in the ſame county 
where theſe courts are ſitting ; for the — 


* far _ 
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the ſtatute are not, that ſuch ſuits ſhall not be brought 


' ther court, but that they ſhall not be brought in 
. county, and the prerogative of theſe high courts 
{hall not be reſtrained without expreſs words. Cro. Fac. 
198. Hob. 184. 1 Salk. 373. 


But where the offence is in a different county, ſuch 
luits in theſe, or any other courts out of the proper county 
ſeem to be within the expreſs words of the ſtatute. Hob. 
184, 327. Cro. Fac. 85. us Ge, 
Aan 3 bindi themſelves apprentice, and | 
continuing ſeven years, ſhall have the benefit-of their 
trades; but a bond for their ſeryice ſhall not bind them. 
„ fe n07 3 
| IV. As 10 apprentices acquiring ſettlements, it will be 
 meceſſary to confider the following ſtatules. 

By Stat. 13 & 14 Car. 2. c. 12. On complaint by the 
church-wardens or overſeers within 40 days after any per- 
ſon ſhall come to ſettle in any pariſh, on any tenement, 
under 10/. a year; two juſtices (one of whom to be of 
the ) may remove him to the place where he was 
laſt legally ſettled, either as a native, houſholder, ſo- 
journer, apprentice” or ſervant, for the ſpace of 40 days 
at the leaſt. B e 
By 1 Jac. 2. c. 15. and 3 & 4 M. & M. c. 11. The ſaid 
40 days ſhall be reckoned, not from the time of his coming 
to inhabit, but from the time of his delivering notice in 
writing, and of the publication of ſuch notice in the 
church. - ; 


And by the ſaid ſtatute of 3 & 4 Vill. & M. c. 11. 
ſelt. 8. If any perſon ſhall be bound an apprentice by in- 


denture, and inhabit in any town or pariſh, ſuch bind- 
ing and inhabitation ſhall be adjudged a good ſettlement, 
though no ſuch notice in writing be delivered and pub- 
liſhed. 0 FE, | | 
By 31 Geo. 2. c. 11. No apprentice bound by any deed, 
writing or contract, not indented, being firſt legally 
ſtamped, ſhall be liable to be removed from the town, 
pariſh or place where he or ſhe ſhall have been ſo bound 
an apprentice, and reſident forty days, by virtue of any 
order of removal, granted by two Juſtices of the peace of 
any county, &c. or by virtue of any order of the juſtices 
at their general or quarter ſeſſions, by reaſon or on account 
of ſuch deed, writing or contract, not being indented only. 
By Statute 12 Ann. ſt. 1. c. 18. | ws 2. If any perſon 
ſhall be an apprentice bound by indenture, to any perſon 
reſiding under a certificate, in any pariſh, townſhip, or 

lace, and not afterwards having gained a legal ſettlement 
in ſuch pariſh, &c. ſuch apprentice, by virtue of ſuch ap- 
prenticeſhip, &c. ſhall nor gain any ſettlement in ſuch pa- 
riſh, &c. but every ſuch apprentice ſhall have his ſettlement 
in ſuch pariſh, &c. as if he had not been bound apprentice. 

And by theg& 10 V. c. 11. e e who ſhall 
come into any pariſh by a certificate, ſhall be adjudged 
by any act whatſoever to gain a ſettlement in ſuch pariſh, 
unleſs he ſhall bona fide &. 0 a tenement of 10 l. a year, 
or execute an annual office in ſuch pariſh. (And conſe- 
quently not by apprenticeſhip.) Vide (however) Ca. of 
Settlements 58. 
Where one is bound apprentice by indenture, it cannot 
be diſcharged but by deed or by ſeſſions, and a hiring after 
he is bound, or any conſequences ariſing upon ſuch hiring, 
are intirely void whilſt the indenture ſubſiſts, and till it 
is defcaſaneed; for when an apprentice ſerves 40 days, by 
virtue of the indenture, he cannot gain another ſettlement, 
tho? his maſter conſents, becauſe he had a ſettlement by 
the ſervice under the indenture. Admitted per cur. 8 
Mod. 236. Paſch. 10 Geo. Buckington pariſh v. Sevington. 
But binding an apprentice and ſerving will not make a 

ſettlement, but the ſettlement muſt be by inhabiting, which 
cannot be but where the party lodges ; per Forteſcue and 
Raymond J. 2 Ld. Raym. Rep. 1731, S. C. by name of 
The Inhabitants of St. Jobn Baptiſt in Devizes v. The inba- 
bitants f Biſhops Cannings. Vide Caſes of Settlements 
118. pl, 159. Trin. 1724. B. R. 

A poor child being bound apprentice at A. was aſſign- 
ed over to another maſter that lived in B. held he ſhould 
gain a ſettlement at B. where his ſecond maſter lived. 1 


Salk. 68. pl. 7. Mich. 13 W. 3. B. R. Caſtor v. Aicles 
n 


a P ? 


Udon a ſpecial order of ſeſſions the cafe was ſtated, 
that — ine ee was bound to A. in one pariſh, but 
by agreement ſerved B. in another pariſh, and the ſeſſions 
ſettled him with B. and by the court; He gains a ſettle- 
ment in the laſt place; for a perſon may ſerve his maſter 
in another pariſſi ot place; and altho he ſerves another 
man, yet it is by conſent of his maſter, and the benefir 
accrues to his maſter. Stran. 554. Caſes * 153. 
Trin. ꝙ Geo. 1. Between the pariſhes o onthe 

to bis father, 'and the 


Well and St. Olave in Surry. 

Ihe ſon was bound an apprentice to n an 
father gave up his indenture to the ſon, and bound him out 
to a fervice-into another pariſh for a year, where he ſerved, 
but did not cancel tbe indenture, and becoming poor the 
juſtices ordered him laſt legally ſettled in the pariſh where 
the father lived, becauſe the indenture being ſtill in force, 
his apprenticeſhip continued; per cur. The indenture not 
being cancelled, the. obligation of the apprentice conti- 
nues. 6 Mod. 190, 191. 1% TEL 


V. As to their puniſhment for particular offences, it is 
to be obſerved, That 5511 50 „ ee 
At Common law; a ſervant or apprentice, without 
any regard to age, may be guilty of felony in teloniouſly 
taking away the goods of their. maſter, tho' they were 
goods under their charge, as a ſhepherd, butler, &c. and 
may at this day for any ſuch offence be indicted, as for 
felony at Common law; but at Common law, if a man 
had delivered goods to his ſervant to keep, or carry for 
him, and he carried them away animo furand: ; this was 
conſidered only a breach of truſt, but not felony. 1 
Hale's Hiſt. P. C. 505, 666. 

But now by the ſtatute of 21 H. 8. cap. 7. It is enacted, 


that ſervants guilty of a breach of truſt in imbezzleing 


money, goods, &c. delivered to them to the value of 405. 
or above, are guilty of felony: with a proviſo neverthe- 
leſs, that the act do not extend to apprentices, nor to 
perſons under the age of eighteen years. | 

By the act of 27 H. 8. cap. 17. Clergy was taken away 
in this caſe, if the indictment were laid ſpecially upon the 
act of 21 H. 8. and purſuant to the ſame, and by the act 
28 H. 8. cap. 2. this act of 21 H. 8. was made perpe- 
tual; but by the act of 1 Ed. 6. cap. 12. theſe acts were 
both repealed; but again, by the act of 5 Eliz. cap. 10. 
this act of 27 H. 8. was re. enacted and revived ; but it 
did not revive the act of 27 H. 8. for taking away clergy. 
But now by 12 An. cap. 7. clergy in ſuch caſe is taken 
from facts committed in any houſe or our-houſe, except 
as to apprentices under the age of fifteen years robbing 
their matters. 1 Hale's Hift. P. C. 666, 667. 

The ſtatute however extends only to ſuch as were ſer- 
vants to the owner of the goods, both at the time they 
were delivered, and alſo at the time when they were 
ſtolen. 1 Hawk. P. C. 92. | 

Therefore a receiver, who having received his maſter's 
rents runs away with them; or a ſervant, who being in- 
truſted to ſell goods, or to receive money due on a bond, 
ſells the goods, &c. and departs with the money, is not 
within the ſtature; but that a ſervant who receives his 
maſter's goods trom another ſervant, to keep for the 
maſter, is as much guilty as if he had received them from 
the maſter's own hands; becauſe ſuch delivery is looked 
upon as delivery by the maſter. Dyer 5. pl. 2, 3. 
Inſt. 105. 1 Hawk. P. C. 92. | 

As to apprenticeſhip, vide Black. Com. 1 V. 427, 8. 

APPROPRIATION, (appropriatio, from the Fr. ap- 
Pproprier) Is the annexingof a benefice, originally juris divini 
& in patrimonio nullius, to the proper and perpetual uſe of 
ſome religious houſe, viihoprick, college, or ſpiritual per- 
ſon, to enjoy for ever. And when appropriation is made, 
the patron is perpetual parſon, and hath perpetual inſtitu- 
tion and induction; for the appropriation alone is a ſuffici- 
ent admiſſion, & c. Plord. 499. To make an appropria- 
tion, the king's licence is to be obtained in Chancery, the 
conſent of the ordinary, patron and incumbent, where 
the church is full, and of the dioceſan, and patron, if 
the benefice is void. Plowd. -496. 15 R. 2. c. 6. 
Appropriation made during the vacancy of the benefice 
is executed immediately; and when the church is full, 


2 
I 


by apt words, the patron is conſtituted parſon, after it 


becomes 


of the fruits, towards the ſuſtentation-of the 


priation not only the glebe and tithes do 
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omes void. 11 Rep. 11. An appropriation may be 
— king alone, where he himſelf is patron: as when 
by letters patent he grants the advowſon which he is ſeiſed 
of in right of his crown to a dean and chapter, &c. 


Plowd. 499. No appropriation can be made without li- 


cence of the king. 8 Rep. 11. Nor may it be properly, 


unleſs to a ſpiritual perſon capable of the cure: it may 
be to a biſhop, &c. and his ſucceſſors. Danv. Ar. 511. 

The act — by the biſhop might be made, 
either in the act of appropriation, or by a ſubſequent act 
and a ſeparate inſtrument; which is mentioned in this 
place, that in ſearching for endowments in the regiſtries 
of biſhops, or the court of 3 neither the 
one nor the other ſhould be negſected; for altho? a ſepa- 
rate act or inſtrument of endowment may not be found, 
yet it is poſſible the endowment may have been made in 
the act 0 1 omg Gib/. 719. 


Upon the makin 1 an annual penſion 
was — to the biſnop and his ſucceſſors, commonly 
called an indemnity, and payable by the body to whom 


the appropriation was made. The ground of which re. 


ſervation, in an antient a riation in-the regiſtry-of 
the archbiſhop of — ff a expreſſed to be, for a 
recompence of the profits which the biſhop would other- 
wiſe have received during the vacation of ſuch churches. 
Gibſ. 719. 

Where appropriations are made, a vicar is to be en- 
dowed to ſerve the cure: and formerly in licences of a 
propriation, it was expreſſed that the dioceſan ſhould alſo 
provide a convenient ſum of money to be yearly-paid out 
rof the 
pariſh. Stat. 15 R. 2. c. 6. A vicarage endowed may 
not be appropriated ; but it may be united to another 
church, or to a dean and chapter, or college, with the 
king's conſent. Hob. 307. : 

A vicarage by endowment becomes a benefice diſtinct 
from the parſonage. As the vicar is endowed with ſepa- 
rate revenues, and is now enabled by the law to recover 
his temporal rights, without aid of parſon or patron ; ſo 
hath he the whole cure of ſouls transferred to him, by in- 


ſtitution from the biſhop. It is true, in ſome places, both 


the parſon and the vicar do receive inſtitution from the 
biſhop to the ſame church, as it is in the caſe of ne- 
cures; the original of which was thus: the rector (with 
proper conſent) had a power to intitle a vicar in his 
church, to officiate under him; and this was often done; 

and by this means, two perſons were inſtituted to the 

ſame church, and both to the cure of ſouls, and both did 
actually officiate. So that however the rectors of /ine- | 
cures, by having been long excuſed from reſidence, are 
in the common opinion diſcharged from the cure of ſouls, 
(which is the reaſon of the name); and however the cure 
is faid in the law-books to be in them habitualiter only; 
yet in ſtrictneſs of law, and with regard to their original 


inſtitution, the cure is in them adualiter, as much as it 


is in the vicar. Gibſ. 719. 


The parſon, by making the endowment, acquires the | 
patronage of the vicarage. For in order to the appropria- | 


tion of a parſonage, the inheritance of the adyowſon was 
to be transferred to the corporation to which the church 
was to be appropriated; and then, the vicarage being de- 
rived out of the parſonage, the parſon of common right 
muſt be patron thereof. So that if the parſon makes a 
leaſe of the parſonage, (without making a ſpecial reſerva- 
tion to himſelf of the right of preſenting to the vicarage) 
the patronage of the vicarage paſſeth as incident to it. 
But it was held in the 21 Ja. that the pariſhioners may 
preſcribe for the choice of a vicar. And before that, in 
the 16 Ja. in the caſe of Shirley and Underhill, it was 
declared by the court, that tho? the advowſon of the vi- 
carage of common right is appendant to the rectory, yet 
it may be 
ſerved ſpecially upon the appropriation. Gib. 719. 

An appropriation cannot _—_ be granted over, 
neither can it endure longer the body ſpiritual to 
which it was at firſt appropriated, becauſe by the a 
paſs, which might 
e granted away if that could be granted over, but it alſo 
Fi the perſon, to whom the appropriation is made, a 

tual function; it makes him parſon of the church, 


—. 


may break down an incloſure, i 
pendant to a manor; as having been re- 
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and ſupplicth inſtitution and induction, which being the 


higheſt parts of a truſt; cannot for that reaſon be aſſigned 
over, and therefore every inſtrument of appropriation runs 
thus, (viz.) That they and iy oe be parſons, 
and not they and their affigns; for by the uſual words, 
that they ſhall hold the church #o their om uſe, they are 
made parſons. Hob. 307. Wright verſus Gerard. 9 
Bur thoſe to whom granted may make leaſes of the 
profits. Plowd. 499. If after -an appropriation a clerk 
is preſented to the biſhop, and inſtituted and inducted, the 
benefice returns to ray hers nature, and the apptopria- 
tion is diſſolved; 7 Rep. 13. But if leſſee for years of 
an appropriation preſents thereto, this diſappropriation 
ſhall not bind him in the reverſion. Danv. 513. If a 
feme endowed of an advowſon appropriate preſents to it, 
the appropriation is difſolved; 1 it. 46: If a man re- 
covers the adyowſon in-writ of right, this diſappropriates 
the church: and diſſolution of the ſpiritual corporation 
diſappropriates an appropriation. Though e nature 
cannot properly be made, except to ſpiritual perfons, an 
their ſucceſſors ; by the ſtatute 31 H. $8. the king's 
patentees (de are rendered capable of par- 
ſonages appropriate of diſſolved monaſteries ; but theſe are 
22 called impropriations. ee have 
n judged an abuſe and robbery of the church and pa- 
riſh prieſts, &c. Kennet's Paroch. Antig. 433. | 


The form of a grant of appropriation. 


— 14 nos dedimus, &c. decano & capitulo ectlefie 
catbedralis, &c. Advocation. rectoriæ ecclgſiæ paro- 
chialis, de, &c. Habend. & tenend. &c. iiſdem decano & 
capitulo & ſucceſſoribus ſuis in perpetuum. Et ulterius ſciatis 
per præſentes quod nos de gratia noſtra ſpeciali ac authoritate 
noſtra regia ſuprema & ecclefiaſtica, qua nunc fungimur, pro 
nobis, heredibus & ſucceſſoribus 1 concedimus & licen- 
tiam damus prædict. decano & capitulo & ſucciſſiribus ſuis 
rectoriam & ecclefiam predict. quando per mortem, refigna- 
tionem, vel deprivationem, aut per aliquem alium modum 
— 16 vacare contigerit, immediate in ſuos praprios uſus 
tenere fibi & ſucceſſoribus ſuis in perpetuum S valeant 
abſque moleſtatione & impedimento noftro, heredum aut ſuc- 
orum noſtrorum, ac hoc abſque * A præſentatione, in- 
one fre admiſſione alicujus incumbemtis ad eandem retto- 


riam ex tunc in poſterum fiend. ac ulterius. 


An appropriation by the patron, or firft founder, is 
thus: Ego A. B. de, &c. conceſſi ecclefiam & advocationem 
meam de H. cum terris & decimis omnibus ad eam pertinen- 
tibus, decano de, &c. | 

8 on the ſubject of appropriation, Black. Com. 1 J. 
385. 6. : 


APPROPRIATE COMMUNIAM, To diſcommon, 
and incloſe any parcel of land, that was before open com- 
mon. Anno D. 1299. The prior and convent of Burce/- 
ter, granted to the rector of Aferygge and the bon bommes 
of that place, quod ſibi poſſmt appropriare, & includere pro 
voluntate ſua tres acras de communi paſtura in Blakethorn, 
&c. Paroch. Antiq. 336. | | 

APPROVE, (approbare)To augment a thing to the ut- 
moſt : to approve land is to make the beft benefit of it, 
by increaſing the rent, &c. 2 Ift. 474. | 

APPROVEMENT Is where a man hath common in 
the lord's waſte, and the lord makes an incloſure of part of 
the waſtefor himſelf, leaving ſufficient common with egreſs 
and regreſs for the commoners. Reg. Jud. 8, 9. If 
there be not ſufficient common left tor the tenant, he 
may have a writ of aſſiſe, and ſhall recover treble da- 
mages. Stat. 3 & 4 Ed. 6. c. El Ang a commoner 

the lord dorh incloſe 
part of the common, and not leave fufficient room in the 
reſidue. But if any, upon juſt title of approvement, do 
make a hedge or ditch for that purpoſe, Thich afrerwards 
is thrown down in the ni he by perſons unknown, the 


towns adjoining may be diſtrained to make ſuch hedge, 
&c. for which there is a nofanter writ. — 15 1 5 | 
c. 46. 2 Luft. 474. Approvement is to be only by in- 
cloſure ; and the lord Eg pony by the ſtatutes of approve- 
ment, dig pits for gravel, or coal, &c. 1 Roll. Abr. go, 

P | 405. 


a * 

9 Rep. 112. Approvement may be made between 

; "=O Ind nei —.— : though one of them dwell in 
another town, if the commons join together; and if the 

lord hath common in the tenant's ground, the tenaht 

may approve. 2 Inſt. 475. The common is to be 

common appendant or appurtenant, to be ſubject to ap- 
provement, and not common in groſs to a certain number. 
The word approvement is alſo uſed for the profits of the 
lands themſelves. Cromp. Juriſd. 152. And the ſtatute 
of Merton 20 H. 3. makes mention of land newly approved. 
F. N. B. 51. Approvement ann. 43 Eliz. c. 11. is the 
ſame with improvement. Idem approveamentum.—Cum 
omnibus approveamentis & aliis pertinentiis ſuis. Mon. 

Angl. 607. See farther title INCLOSURE, and Black. 

Com. 2 V. 34. and 3 V. 240, 1. | 

* APPROVER, or PROVER, 2 Is one that 

confeſſing felony committed by himſelf, appealeth or ac- 

cuſeth others to be guilty of the ſame crime. He is call- 

ed approver in this ſenſe, becauſe he muſt prove what he 
hath alledged; and that 2 was by battle, or the 
country, at the election of him appealed; and the form 
of this accuſation. you may find in Crompt. Juſt. 250. 
See alſo Brafon, lib. 3. Staundf. Pl. Cor. 52. If a per- 
ſon indicted of treaſon or felony, not diſabled to accule, 
upon his arraignment, before any plea pleaded, and be- 
fore competent judges, confeſſeth the indictment, and 
takes an oath to reveal all treaſons and felonies that he 
knoweth of; and therefore prays a corner to enter his 
appeal, or accuſation againſt thoſe that are partners in 
x. crime contained in the indictment; ſuch a one is an 
approver. 3 Inſt. 129. H. P. C. 192. Though the 
approver is 1worn to diſcover all treaſons and felonies, he 
is not to be an approver but of the offence whereof he is 


indicted : and this accuſation of himſelf, and oath, makes 


his accuſation of another of the ſame crime to amount to 
an indictment; and if his partners are convicted, the 
king is to pardon him, as to his life: but he ought not 
to be ſuffered to continue in the kingdom. Coroners may 
award proceſs to the ſheriff againſt appellees in the ſame 
county, on the diſcovery bf the approver : and ms 
of gaol-delivery, &c. have power to award proceſs in any 
county to apprehend and try them. 2 Hawk. PI. Cor. 
208. A man may be an approver againſt any perſon 
within the realm, if there be ſuch a perſon, and he be 
named of the county where he dwells ; but if there be no 
ſuch perſon, the approver ſhall be hanged for his falſe 
appeal. Bid. 206. When a perſon hath once pleaded 

ot guilty, he cannot be an approver. Fl Inſt. 129. 
And perſons attainted of treaſon or felony ſhall not be 
approvers; their accuſation will not then be of ſuch 
credit as to put a man upon his trial. 2 Hawk, 20g. 
Vide 5 H. 4. cap. 2. as to charters of pardon. 

Infants under age of diſcretion may not be approvers : 
and it being in the diſcretion of the court to ſuffer one to 
be an approver, this method of late hath ſeldom been 
practiſed. But we have, in caſes of burglary and robbery 
on the highway, what ſeems to amount to the ſame, by 
ſtatute; it being ordained, that where perſons charged 
with ſuch crimes, out of priſon, diſcover two others con- 
cerned in the crime, they ſhall have a pardon, &c. Stat. 
5 Ann. c. 31. | | 

APPROVERS, Anno 9 H. 6. Bailiffs of lords in their 
franchiſes are called their approvers : and approvers in the 
marches of Wales were ſuch as had licence de vendre & 
acheter beaſts, &c. But by the Statute 2 Ed. 3. c. 12. 
approvers are ſuch as are ſent into counties to increaſe the 
farms of hundreds, &c. held by ſheriffs. Such perſons 
as have the letting of the 7 As demeſnes, in ſmall ma- 
nors, are called approvers of the king ( approbatores regis) 
axno 51 H. 3. And in the Stat. 1 Ed. 3. c. 8. Sheriffs 
are called the king's approvers. 

4 rn Os Fo take to his own uſe or profit, viz. 
ini vaſtorum oſcorum, &c. Appruare ſe poſſunt 
de vaſtis, c. W. I 20. 4 + po 

APPURTENANCES, (pertinentia) Derived from the 
French appartenir, to belong to, ſignify things both cor- 


poreal and incorporeal appertaining to another thing as 
principal : as hamlets to a chief manor ; and common of 


paſture, piſcary, &c. Alſo liberties and ſervices of tenants, 
Brit, cap. 39. If a man grant common of eſtovers to be 
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burntin his manor, theſe are appurtenant to the manor; fot 
things appurtenant may be granted at this day. Co. Lit. 
121. Common appurtenant may be to a houſe, paſture, 
&c. Outhouſes, yards, orchards, and gardens are 2 
purtenant to a meſſuage; but lands cannot properly 
{aid to be appurtenant to a meſſuage. 1 Lill. Abr. 91. 
And one meſſuage cannot be appurtenant to another. 
Bid. Lands cannot, in the true ſenſe of the words cum per- 
tinentiis, be appurtenant to the houſe ; but the word per- 
tinens may be taken in the ſenſe of uſually letten or occu- 
pied with the houſe. | Plowd. 170. Land ſhall paſs in 
a leaſe or deviſe of a houſe with the appurtenances, as 
pertaining to the ſame, when it hath been uſed and occu- 
pied with it ten years or more; which is judged a ſufft- 
cient time to make it appertaining to the houſe. Cro. 
El. 704. 

By * later authorities, lands will not paſs by the 
word appurtenances, but only ſuch things which do pro- 
perly belong to the houſe; as where a man was ſeiſed of 
two houſes and of eighty acres of land belonging to one 


of them, known by a particular name, and made a feoff- 
ment of the houſe and eighty acres to B. B. who made 


another feoffment to the ſaid feoffor, by which he took 
back the ſame houſe and lands, and forty acres more by 
another name; and about ten years afterwards he deviſed 
this houſe and all the lands thereunto appertaining, to his 
youngeſt ſon ; adjudged, that tho' he uſed theſe fore acres 
with the houſe for ten years and more, yet it would not paſs 


by theſe words thereunto appertaining, becauſe they were 


conveyed to him by a new name. Palm. 375. Loftus 
verſus Baker. Godb. 352. S. C. reported by the name of 


"Knight's caſe. Cro. Car. 57. Hearn verſus Allen, S. P. 


Hutt. 85. S. C. Litt. Rep. 8. S. C. Tn 

Lands, a common, &c. may be appurtenant to a 
houſe ; though not a way. 3 Salk. 40. Grant of a ma- 
nor, without the words cum pertinentiis, tis ſaid will paſs 
all things belonging to the manor. Owens Rep. 31. 
Where a perſon hath a meſſuage, &c. to which eſtovers 
are appurtenant, and it is blown down or burnt by the act 
of God ; if the owner re-edify it, in the ſame place and 
manner as before, he ſhall have the antient appurtenances. 
4 Rep. 86. A turbary may be appurtenant to a houſe, 
ſo ny wh in a church, &c. but not to land; for the things 
muſt agree in yature and quality. 3 Salk. 40. Vide 
tit. Appendant, and ſee Plo. Com. 103. 5. 104. 5. 170. 
Alſo vide Com. D. 1/7. tit. Appendant and Appurtenant. 

AQUAGE, (aquagium, quaff aquæ agium, i. e. ague- 
dufius & aquægangium) A water-courle. Non liceat 
alicui de cætero "ou dammas vel fordas aut alia impedimen- 
ta in aliquibus landeis, watergangiis, foſſatis frve aquagiis 
communibus in mariſco prædicto. Ordin, Mariſ. de Romney 
fact. temp. Hen. 3. & Ed. 1. p. 72. 

ARABANT, (ad curiam domini) Was intended of thoſe 
who held by the tenure of ploughing and tilling the lord's 
lands within the manor. Spelm. GH 

ARACE, (angl.) To raſe, from the French arracher, 
evellere. 

ARAHO, In arabo conjurare, i. e. To make oath in 
the church, or ſome other holy place ; for according to the 
Ripuarian laws, all oaths were made in the — upon 


the relicks of ſaints. 


ARATRUM TERRE, As much as can be tilled with 
one plough.—Hoc manerium eft 30 aratrorum. Thorn. anno 
616. Aratura terræ is the ſervice which the tenant is todo 
for his lord in ploughing his land. 

_ ARBITRATOR, (Lat.) Is a private extraordinary 
judge between party and party, choſen by mutual conſent, 
to determine controverſies between them. Wet. Symb. ſect. 
21. And arbitrators are ſo called, becauſe they have an 
arbitrary power; for if they obſerve the ſubmiſſion, and 
keep within due bounds, their ſentences are definitive, 
from which there lies no appeal. 1 Roll. Abr. 251. 
The award of arbitrators is definitive, and being choſen 
by the parties, they are not tied to ſuch formalities of 
law as judges in other caſes are; and yet they have as 
great power as other judges to determine the matters in 
variance ; but their determination muſt be certain, and 
it is to be according to the expreſs condition of the bond 
by which the parties ſubmit themſelves to their judgment. 
1 Nelſ. Abr. 234. Dyer 356. The Chancery will not 
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ive relief againſt the award of the arbitratoys, except it | 
be for corruption, &c. And where their award is not 


ſtrictly binding by the rules of law, the court of equity 


can decree a performance, Chanc. Rep. 279. 1 Vern. 
24. But when arbitrators make their award upon one 
day, they cannot make another award between the parties 
on any other day; nor can they do it part at one time, 
and part at another, altho' all the times are within the 
ſubmiſſion. 26 Hen. 6. 52. 29 Hen. 6. 12. Yet the 
arbitrators may agree upon a thing one day, and of an- 
other thing another time, and at laſt make an award of 
the whole. 47 Ed. 3. 21. 2 Mod. Entr. Engl. 262. 
When there is but one arbitrator, which happens 
where the matter is referred to two, and they cannot 


agree, but leave it to be determined by a third perſon, it | 


is called an umpirage. 8 Rep. 98. But the arbitrators 
are to refuſe, and declare they will make no award, be- 


fore the umpire ſhall proceed : though an umpire's award | 


ſhall be good where the arbitrators make a void award,' 
which is no award. 1 Lill. Mr. 170. It is ſaid an um- 
pirage cannot be made till the arbitrators time is out; 
and if any other power be given to the umpire it is not 
good, for two perſons cannot have a ſeveral juriſdiction 
at one time. 1 Med. Rep. 15. 

The arbitrators are perſons indifferently choſen, to de- 
termine the matters in controverſy according to their own 
minds, whether they be matters of law or fact; infants, 
perſons excommunicate, outlawed, &c. may be arbitra- 
tors ; for every perſon muſt uſe his own diſcretion in the 
choice of his judges, and being at liberty to chuſe whom 
he likes beſt, cannot afterwards object the want of ho- 
neſty or underſtanding to them, or that they have not 
done him juſtice. Weſt. Symb. 2 part, ſeft. 27. 

The 4. «7 are perſons truſted with the authority, 
and it is not within their power to aſſign it. 

Neither natural nor legal diſabilities do hinder any one 
from being an arbitrator ; if they are incompetent judges, 
the fault is in thoſe that chuſe them: 

Before we diſmiſs this article, it will be neceſſary 
briefly to conſider, what things may be ſubmitted to arbitra- 
tion, and by whom. | | 

It is held clearly, that all chattels perſonal, and per- 
ſonal actions, ſuch as treſpaſs, conſpiracy, maintenance, 


and things of an uncertain nature, may be determined b 


arbitration, and the right transferred by naked award, 
though the ſubmiſſion were not by deed ; for theſe being 
transferable by the party himſelf without any ſolemnity, 
whatever the parties themſelves could do, may be done 
by the arbitrators, who are their ſubſtitutes, and ſtand in 
their place; and if on theſe ſubmiſſions without deed, 
the arbitrators awards one party a ſum certain, he may 
bring an action of debt for it: but if the award be of 
doing ſome other thing, which is beneficial to him, he 
muſt have his action on the caſe. 22 Hen. 6. 39. 9 Co. 
78. 1 Roll. Abr. 242. 

Bonds are generally executed and exchanged between 
the parties at variance, to perform the award, for the 
nonperformance of which action of debt may be brought 
on the bond. The defendant may pray oyer of the bond 
and condition, and then plead according to the nature of 
his caſe, and the plaintiff reply thereto, or demur, as oc- 
caſion requires; ſo that the whole of the caſe will by 
theſe means come before the court. 

A debt on a ſpecialty or record, tho? certain, may be 
ſubmitted and transferred by an award, 7 other 
things, but not by itſelf. 1 Lev. 192. But freehold, or 
inheritance of lands, cannot he determined by arbitra- 
ment ; and therefore there cannot be a partition by an 
award; for freehold doth not paſs without livery. 1 
Roll. Abr. 242. So the intereſt of an eſtate for years 
cannot be transferred by an award; for it is a chattel real. 
1 Roll. Abr. 242. Contra Dyer, 183. 4. in marg. 2 Leon. 
104. Cro. Eliz. 223. 

If a man be bound to ſtand to an award, and the 
arbitrators make an award, that land ſhall be conveyed; 
if the party refuſes the conveyance, he forfeits the obli- 

ation. . 1 Roll. Abr. 244. So, if an award be, that one 
all Pay ſo much in ſatisfaction of a ſpecialty ; though 
the ſpecialty is not thereby diſcharged, yet if he com- 
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mences an action upon the ſpecialty afterwards, he forfeits 


his obligation. 1 Roll. Abr. 242. 2 Cybo. 447. 

An annuity is not determinable by award, for it is 
reckoned in nature of a freehold, and therefore cannot 
paſs without the deed of the wy Hen. 6. 60. 14 
Hen. 4. 9. 3 Hen. 4. 6. 1 Roll. Ar. 266. 


It has doubted, whether leaſes for years, being 


chattels real, could be transferred by award; therefore 


it ſeems ſafeſt when the controverſy relates to theſe, that 


the parties be bound in mutual obligations to perform the 


award, and then if the arbitrators award that one ſhall 
aſſign, transfer, &c. the leaſe to the other, if he refuſes 
he forfeits his obligation. 1 Roll. Abr. 242. 9 Co. 78. 
6 Co. 41. 222 55 
Cauſes criminal are not arbitrable, becauſe they ought 
to be puniſhed for the common good. Weſt. Symb. part 
2. ſei. 33. 3 l 
"A 12 matrimonial ſeem not arbitrable, becauſe 
marriage ought to be free, and religion diſallows the ſe- 
vering thoſe whom the church hath joined. Meſt. Smb. 
part 2. ſe. 33. 1 Roll. Abr. 252. But the damages 
a perſon ſuſtained by a promiſe of marriage, or any thin 
relating to a marriage portion, may be ſubmitted. | 1 
Ed. 4. 2. rh 
Debts due by ſpecialty cannot be diſcharged by na- 
ked award; but if the ſubmiſſion were by bond, the 


award would be a good bar, for one 1 may be 


diſſolved by another. 1 Hen. 7. 16. Dyer 51. 6 
Co. 44. | 
A certain and fixed debt is not diſcharged by an award, 


but the end and deſign of an arbitration is to reduce 
uncertain debts and duties to a certainty ; and to award 
2 man a certain debt is to give him no more, nor do any 
greater thing for him than was done before, for now he 
can have but an action, and that he might have had before, 
and to give him leſs than he had before is to do him a 
manifeſt injuſtice, which the arbitrator cannot do. Cro. 
Fac. 99, 447, 647. 3 Hen. 4. 4. 4 Hen. 7. 6. 10 
en. 7. 4. 1 Roll, Ar. 2 | 
Submiſſions are likewiſe general; as of all controverſies, 
debts, dues, &c. and here the arbitrators are not obli 
to determine all matters diſcloſed, but their arbitration 
of ſome things will be » tho' they leave other thin 
undone ; but where the ſubmiſſion is ſpecial or condi- 
tional, ita quod an award be made of all controverſies 
depending, they ought to determine all matters whereof 
they have notice, becauſe here by the expreſs words of 
the authority, I do not own his determination, unleſs all 
matters in controverſy are ſettled ; and therefore to de- 
termine one without the others, is to act contrary to the 
authority; but if upon ſuch a ſubmiſſion, the arbitrators 
make an award but of one thing, it ſhall be intended 
there were no others to make an award of, unleſs the 


| other ſide ſhew there was, and that the arbitrators had 


notice thereof. Cro. Eliz. $39. Cro. Fac. 200, 355. 
8 Co. 98. Dyer 216. 1 Roll. Abr. 257. 1 Saund. 32. 
1 Brownl. 63. 


As to the perſons who may ſubmit to arbitration, it is to 
be obſerved, that 

Perſons that cannot contract, cannot ſubmit to arbitra- 
tion, therefore femes covert, and perſons compelled by 
threats and impriſonment cannot ſubmit. 9 Ed. 3. 23. 
10 Hen. 6. 14, 19. Latch 27. 

The huſband may ſubmit the chattels he hath in right 
of his wife ro an award, for he may diſpoſe of them. 
Style 351. March. 77, 78. 

If the huſband ſubmits to arbitration the chattels the 
wife hath as executrix or adminiſtratrix, this ſhall bind 
the wife, becauſe the wife cannot perſonate any one with- 
out the huſband during coverture. 21 Hen. 7. 29. 1 
Roll. Rep. 269. Cro. Fac. 447. 

If an infant ſubmit to arbitratibn, he may execute or 
avoid it at his election, as he may all other his contracts. 
13 Hen. 4. 12. 10 H. 6. 14. March 111, 141. 1 
Jones 164. 1 Lev. 17. 1 Roll. Abr. 730. 

Perſons attainted or outlawed cannot ſubmit to arbitra- 
tion, for they have no property, and cannot by the law 
controvert any thing. 3 Hen 6. 26. 5 Hen. 7. 16. 
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A dean without the chapter, a mayor without his com- 
| ade the maſter of A colldge or hoſpital without his 
fellows, cannot ſubmit to an award, for the ſubmiſſion 
| has 8 of . and they cannot contract 
without them. 21 Ed. 4. 13. 

Ik one party and the deputy or attorney of the other 
party ſubmit to an award, this is well enough for the 
act of my N ap 5 my own, act. Dyer 21. 1 Roll. Air. 
. 2 Mod. 228. | 

Wh (a G58 perſons do a treſpaſs, and one of the wrong - 
ders and the party to whom it is done ſubmit to arbitra- 
"tion; and an award is made, the other perſons ſhall take 
advantage of it by way of . of the treſpaſs ; 
the ſame law where the party releaſes to one of them; for 
in both caſes a ſatisfaction really is, or is preſumed to be 
made, and a man cannot receive a double compenſation for 
the fame wrong. 1 Salk. 70. Carth. 412. 20 Hen. 6. 

12. 4. 41. & Roll. Abr. 268. An award. may. be good 
in part, tho bad in part. Wilſ. Rep. part 2. 267, 293. 
See more concerning this head under title Award. 


3» 


 ARBITRAMENT, (arbitrium) Is the ſentence or de- 


4 


termination pronounced by arbitrators, and publiſhed when 
they have heard all parties. And arbitrament is either 
general, of all actions, demands, quarrels, &c. or ſpecial, 
of ſome certain matters in controverſy : it may be alſo 
abſolute, or conditional, 8 Rep. 98. To every arbitra- 
ment five things are incident. 1. Matter of controverſy, 
2. Submiſſion. 3. Parties to the ſubmiſſion. 4. Arbi- 
trators. 5. Giving up the arbitrament. Hardr. 44. 
Arbitrators can't refer arbitrament to others, if the ſub- 
miſſion be not ſo : but an arbitrament that one ſhall re- 
eaſe to another, by advice of a certain perſon, this is 
good; becauſe tis a reference only for the execution of 
it. Fenk. Cent. 129. Submiſſions to arbitrament are 
uſually by bond: and the parties who bind themſelves 
are obli 
but things relating to a freehold; debts due on bond; 
or on certain contract; criminal offences, &c. are not 
arbitrable. Danv. Abr. 513. 9 Rep. 78. 1 Roll. Abr. 
244, 342. See Arbitrator. Vide Com. D. 1 V. 401, 


e. 

ARCA CYROGRAPHICA, fve ꝙrograpborum ju- 
dæorum, This was a common cheſt with = locks, — 
keys, kept by certain Chriſtians and Jews, wherein all the 
contracts, mortgages, and obligations belonging to the 

ews were kept, to prevent fraud; and this by order of K. 
Rich. I. Hoveden s Annals, p. 745. 

ARCHERY, A ſervice of keeping a bow, for the uſe 
of the lord to defend his Ne ele de, c. qui te- 
7 de dom. reg. in capite per ſerjantiam archeriæ. Co. Lit. 

243. 157. | 

| ARCHBISHOP, (archiepiſcopus) Is the chief of the 
clergy in his province, and 1s that ſpiritual ſecular perſon, 
who hath ſupreme power under the king in all eccleſiaſti- 
cal cauſes : and the manner of his creation and conſecra- 
tion, by an archbiſhop and two other biſhops, &c. you may 
find in the Stat. 25 Hen. 8. c. 20. An archbiſhop is ſaid 
to be inthroned, when a biſhop is ſaid to be inſtalled ; and 
there are four things to compleat a biſhop or archbiſhop, 
as well as a parſon : firſt, election, which reſembles pre- 
ſentation ; the next is confirmation, and this reſembles 
admiſſion ; next, conſecration, which reſembles inſtitu- 
tion; and the laſt is inſtallation, reſembled to induction. 
3 Salk. 72. In antient times the archbiſhop was biſhop 
over all England, as Auſtin was, who is ſaid to be the firſt 
archbiſhop here ; but before the Saxon conqueſt the Bri- 
tains had only one biſhop, and not any archbiſhop. 1 
Roll. Rep. 328. 3 Roll. 440. 

But at this day, the eccleſiaſtical ſtate of England and 

Malts is divided only into two provinces or archbilhopricks, 
to wit, Canterbury and York. Each archbiſhop hath with- 
in his province biſhops of ſeveral dioceſes. The arch- 
biſhop of Canterbury hath under him within his province, 
of ancient foundations, Rocheſter, London, Wincheſter, Nor- 
wich, Lincoln, Ely, Chicheſter, Saliſbury, Exeter, Bath, and 
Wells, Worceſter, Coventry, and Litchfield, Hereford, Landaf,, 
St. David's, Bangor, and St. Aſaph ; and four founded by 
_ Henry 1 = * ruins of diſſolved mo- 
naſteries, viz. efter, Bri, eterborough, and Oxford. 
The archbiſhop of York hath under — four, — 


biſhop of Worceſter, his chaplain, &c. 


to take notice of the award at their peril: |. 
ſee of Rome, not contr 


* 
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biſhop of the county palatine of Cbeſter, newly erected by 


king Hen. 8. and annexed by him to the archbiſhoprick of 
York ; the county palatine of Durbam; Cariſie; and the 
of Man, annexed to the province of York by king 


2 8. but a greater number this archbiſhop antiently 


had, which time hath taken from him. 1 nf. 94. 

The archbiſhop of Canterbury is now ſtiled metropolita- 
totius Anglia ; and the \archbiſhop of York 
ſtiled primas & metropolitanus Angliz. They are called 
archbiſbeps in reſpect of the biſhops under them; and me- 
tropolitans, becauſe they were conſecrated at firſt in the 
metropolis of the IOVINCE. 4 Inſt. 94. Both the arch- 
biſbops have ait! i : provinces, wherein they have ſuffra- 
gan biſhops of ſeveral dioceſes, with j uriſdiction under 
them. And each hath two concurrent juriſdictions, one 
as ordinary, or the biſhop himſelf within his dioceſe; 
the other as ſuperintendant throughout his whole province 
of all eccleſiaſtical matters, to correct and ſupply the de- 
fects of other biſhops. The arcbbiſbop of Canterbury hath 


| the privilege to crown all the kings of Exgland; and to 
have prelates to be his officers ; as for inſtance; the bi- 


ſhop of Londen is his provincial dean; the biſhop of Min- 


cheſter, his chancellor; the biſhop of Lincoln, his vice- 


chancellor; the biſhop of Sak/bury, his "rg, the 
| t is the right of 
the archbiſhop to call the ym" and clergy of his pro- 
vince to convocation, upon the king's writ : he hath a ju- 
riſdiction in caſes of appeal, where there is a ſuppoſed 
default of juſtice in the ordinary; and hath a ſtanding ju- 


riſdiction over his ſuffragans : he confirms the election 


of biſhops, and afterwards conſecrates them, &c. And 
he may appoint coadjutors to a biſhop that is grown in- 
firm. He may confer degrees of all kinds ; and cenſure 
and excommunicate, ſuſpend or depoſe, for any juſt 
cauſe, &c. 2 Roll Abr. 223. And he hath power to 
ant diſpenſations in any caſe, formerly granted by the 
to the law of God: but if the 
caſe is new and extraordinary, the king and his counſel 
are to be conſulted. Stat. 25 H. 8. He may retain 
eight chaplains : and during the vacancy of any ſee, he 
— guardian of the ſpiritualties. Stat. ibid. and 21 
8. | 

The archbiſhop of Canterbury hath the p of 
all the clergy z next to him the archbiſhop of York; next 
to him the biſhop of London; next to him the biſhop of 
Durham ; next to him the biſhop of Winchefter ; and then 
all the other biſhops of bath provinces after the ſeniority 
of their conſecration ; but if any of them be a privy 
counſellor, he ſhall take place next after the biſhop of 
Durbam. 1 Inſt. 94. 1 Ought. Ord. Jud. 486. 

The firſt archbiſhap of York, that we read of, was 
Paulinus, who, by pope Es appointment, was made 
archbiſhop there, about year of our Lord 622. 
Godol. 14. 

The archbiſhop of York hath the privilege to crown 
the queen conſort, and to be her perpetual chaplain. 
Chamberlain's Preſent State 65. | 

The archbiſhop of Canterbury is the firſt of the 
realm, and hath precedence, not only before all the other 
clergy, but alſo (next and immediately after the blood 
—5 before all the nobility of the realm : and as he hath 
the precedence of all the nobility, ſo alſo of all the great 
officers of ſtate. God. 13. 

The archbiſhop of York hath the precedence over all 
dukes, not being of the blood royal ; as alfo before all 
* great officers of ſtate, except the lord chancellor, 

od. 14. 

ARCHDEACON, (arcbidiaconus) Is one that hath ec- 
cleſiaſtical dignity, and juriſdiction over the clergy and laity 
next after the biſhop throughout the dioceſe, or in ſome 
part of it only. Archdeacons had antiently a ſuperinten- 
dant power over all the parochial clergy in every deanery 
in their precincts; they being the chiets of the deacons; 
though they have no original juriſdiction; but what they 
have got is from the biſhop, either by preſcription or 
compoſition ; and Sir Simon Degg tells us, that it appears 
an arcbdeacon is a meer ſubſtitute to the biſhop what 
authority he hath is derived from him, his chief office be- 
ing to viſit and inquire, and epiſcopo nunciare, Sc. In 
antient times archdeacons were employed in ſervile duties 


of o 
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of collecting and diſtributing alms and offerings; but at 
length, by a perſonal attendance on the biſhops, and a 
delegation to examine and report ſome cauſes, and com- 
— 2 viſit the remoter parts of the dioceſes, they 
became, as it were, overſeers of the church; and by de- 
advanced into conſiderable dignity and power. 
franc, archbiſhop of Canterbury, was the firſt 2 
in England who inſtituted an archdeacon in his dioceſe, 
which was about the year 1075. And an archdeacon is 
now allowed to be an ordinary, as he hath a part of the 
epiſcopal power lodged wich him. He viſits his juriſ- 
diction once every year: and he hath a court, where he 
may inflict penance, ſuſpend, or excommunicate perſons, 
rove wills, grant adminiſtrations, and hear cauſes ec- 
cleſiaſtical, &c. ſubject to appeal to the biſhop of the 
dioceſe, It is one part of the office of an archdeacon to 
examine candidates for holy orders, and to induct clerks 
within his juriſdiction, upon receipt of the biſhop's man- 
date. 2 Gre. 556. 1 Lev. 193. Wood's Inſt. 30. 
Archdeaconries are commonly given by biſhops, who 
do therefore prefer to the ſame by collation : but if an 
archdeaconry be in the gift of a layman, the patron doth 
preſent to the biſhop, who inſtitutes in like manner as to 
another benefice z and then the dean and chapter do in- 
duct him, that is, after ſome ceremonies, gr him in a 
ſtall in the cathedral church to which he belongeth, 
whereby he is ſaid to have a place in the choir. Waiſ. 
n. | 
3 by the 13 & 14 Car. 2. c. 4. are to read 
the Common Prayer and declare their aſſent thereunto, as 
other perſons admitted to eccleſiaſtical benefices ; and alſo 
muſt ſubſcribe the ſame before the ordinary: but they 
are not obliged by the 13 Elia. to ſubſcribe and read the 
thirty-nine articles; for altho* an archdeaconry be a be- 
nefice with cure, yet it is not ſuch a benefice with cure 
as ſeems to be intended by that ſtatute, but only ſuch be- 
nefices with cure as have particular churches belonging to 
them. Watſ. c. 15, And they are to take the oaths at 
the ſeſſions, as other perſons qualifying for offices. 
The judge of the archdeacon's court (where he doth 
rrefide hinge is called the official. Wood's Inf. 30. 
By the ſtatute of the 24 Hen. 8. c. 12. An appeal lieth 
from the archdeacon's to the biſhop's court. 
And it hath been alſo held, that where the archdeacon 
hath a peculiar juriſdiction, he is totally exempt from the 
ower of the biſhop, and the biſhop cannot enter there, and 
hold court; and in ſuch caſe, if the 3 lives with- 
in the peculiar juriſdiction be ſued in the biſhop's court, a 
prohibition ſhall be granted; for the ſtatute intends that no 
ſuit ſhall be per /altum : but if the archdeacon hath not a 
- peculiar, then the biſhop and he have a concurrent ju- 
riſdiction, and the party may commence his ſuit either in 
the archdeacon's court or the biſhop's, and he hath elec- 
tion to chooſe which he pleaſeth : and if he commence 
in the biſhop's court, no prohibition ſhall be granted ; 
for if it ſhould, it would confine the biſhop's court to 
determine nothing but appeals, and render it incapable 
of having any cauſes originally commenced there. L. 
Raym. 122. | | | 
An archdeacon is a miniſterial officer, and cannot re- 
fuſe a church- warden elected by the pariſh. Rex v. Mar- 
tin Rice. 1 L. Raym. 138. | 
ARCHES COURT, (curia de arcubus) The chief and 
moſt antient conſiſtory court belonging to the archbi 
of Canterbury for the debating of ſpiritual cauſes. It is 
called from the church in EE commonly called 57. 
Le Bow, (where it was formerly held) which church 
is named Bow Church from the ſteeple which is raiſed by 
illars, built archwiſe, like ſo many bent bows. Cowell. 
The judge of this court is ſtiled the Dean of the Arches, or 
Official of the Arches court: he hath extraordinary juriſ- 
diction in all eccleſiaſtical cauſes, except what belong to 
the prerogative court; alſo all manner of appeals from 
biſhops or their chancellors or commiſſaries, deans and 
chapters, archdeacons, &c. firſt or laſt are directed hi- 
ther: he hath ordinary juriſdiction throughout the whole 
province of Canterbury, in caſe of 2 ſo that upon 
any appeal made, he, without any farther examination of 
the cauſe, ſends out his citation to the appellee, and his 
inhibition to the judge from whom the appeal was made. 


Of this ſee more 4 yt. 337. But he cannot cite any 
perſon out of the dioceſe of another, unleſs it be on ap- 
peal, &c. 23 H. 8. c. 9. In another ſenſe the dean 
of the arches has a peculiar. juriſdiction of thirteen pa- 
| riſhes in London, called a deanery, (being exempt from 
the authority of the biſhop of London) of which the pariſh 
of Bom is the principal. The perſons concerned in this 
court, are the judge, advocates, regiſters, proctors, &c. 
And the foundation of a ſuit in theſe courts, is a citation 
for the defendant to appear; then the libel is exhibited, 
which contains the action, to which the defendant muſt 
anſwer ; whereupon the ſuit is conteſted, proofs are pro- 
duced, and the cauſe determined by the judge, upon 
hearing the advocates on the law and fact; when follows 
the ſentence or decree thereupon. _. ar. 
This court (as alſo the court of peculiars, the admi- 
ralty court, the prerogative court, and the court of dele- 
gates for the moſt part) is now held in the hall belonging 
to the college of Civilians, commonly called Dolton 
Commons. Fly. 21. | 

From this court the appeal is to the king in Chancery; 
by the 25 Hen. 8. c. 19. 

ARCHIVES, ( —— from arca, a cheſt) The Roll, 
or any place where antient records, charters, and eviden- 
ces, belonging to the crown and kingdom, are kept; alſo 
the Chancery, Exchequer office, &c. And it hath been 
ſometimes uſed for repoſitories in libraries. . 

ARERIESM ENI, Surprize, affrightment. To the 
= arerieſment and eftenyſement of the . law. Rot. 

arl. 21 Edw. 3. . 

. ARIERBAN, The edict of the king, commanding all 
his tenants to come into the army: if they refuſe, then to 
be W of their eſtates. | 

ARENTARE, To rent out, or let at a certain rent, — 
Richardus de Armeſtone ballivus manerii de Kingsford ma- 
litioſe & per violentiam dictos religioſos de eadem piſcaria 
ejecit, & ipſum domino ſuo arentari fecit in 12 ſol. guos idem 
22 S000 recepit, Conſuetud. Domus de Faren- 
don, MS. fol. 53. | 

ARGEN TUM ALBUM, Silver coin, or pieces of 

bullion that antiently paſſed for money. By Domeſlay 
tenure, ſome rents to the king were paid in argento allo, 
common ſilver pieces of money; other rents in libris urſis 
& penſatis, in metal of full weight and purity : in the 
next that rent which was paid in money, was 
blanch fearm; and afterwards white-rent ; and what was 
paid in proviſion, was termed black mail. Spelm. Gloſſ. 
— ARGENTUM DEI, God's money; i. e. money given 
in earneſt upon the making of any bargain ; hence comes 
arles, earneſt Adam de Holt — 2 quintam partem 
manerii de Berterton Henrico Scot, & cepit de prædicto 
Henrico tres denarios de argento Dei pre manibus. Placit. 
apud Caſt. 2 Ed. 3. 

ARGIL, or ARGOIL, Clay, lime, and ſometimes 
gravel ; alſo the legs of wine, gathered to a certain hard- 
neſs. Law. Fr. Dia. 

ARGUMENTOSUS, A word which ſignifies ingeni- 
ous, mentioned by our hiſtoriaa Neubrigenſis. In pitturis 
quogue rs non vocamus. Lib. 1. c. 14. 

ARIET LEVATIO, An old ſportive exerciſe, 
ſuppoſed to be the ſame with running at the guintal. 

ARMA DARE, Todubor make a knight, Anne. Dom, 
1144. 10 Steph, Ego Brientius ius comitis, quem bonus 
rex Henricus nutrivit & cui arma dedit & honorem, A. D. 
1278. 31 Ed. 3. Arma capere is to be made a knight. 
Kennet's Paroch. Antiq. p. 228. And in Walſingham, p. 
507. Die Dominica in Vigilia Purificationis Edwardus ju- 
venis ſuſcepit arma militaria. The word arma, in theſe 
places ſignifies only a ſword ; but ſometimes a knight 
was made by giving him the whole armour—Lanfrancus 
Dorobernenſis Zane cum lorica induit, & galeam capiti 
impoſuit, eique & regis filio militiæ ci in nomine Dei 
cinxit. Ordericus Vitalis, lib. 8. de Henrico, &c. 

ARMA LIBERA, a ſword and a lance which were 
uſually given to a ſervant when he was made free, Leg. 
Will. cap. 65. 

ARMA MOLUTA, Sharp weapons that cut, oppoſed 
to ſuch as are blunt, which only break or bruiſe. Bra#. lib. 
3. Arma moluta plagam faciunt, ficut gladius & hujuſmod : 


ey & lapides, bruſuras, orbes & itlus, qui judicari 
I 
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non poſſunt ad lagam, ad boc ut inde venire palſit ad duellum. 


They are called arma emolita by Fleta, lib. 1. c. 33. 
. 6. | ODS 
— TRA REVERSATA : This was when a man was 
convicted of treaſon or felony: thus our hiſtorian Knighton, 
ſpeaking of Hugh Spenſer, tells us, Primo vgſtierunt eum 
uno veſtimento cum armis ſuis reverſatis. Lib. 3. p. 2546. 
ARMISC ARE, Is a fort of puniſhment decreed or im- 
poſed on an offender by the — 4 Malmſb. lib. 72 97. 
Walfienham, p. 430. At firſt it was to carry a 1a dle at 
his back in token of ern of udis vefigits 
equeſtrem ſellam ad ſatisfaciendum humeris ferret. Bromp- 
2 — in 2 1176, the king of Scots promiſed 
king Hen. 2. at York, Lanceam & ſellam ſuam ſuper altare 
San#i Petri ad perpetuam bujus ſubjectionis memoriam offerre. 
- ARMIGERI, A title of dignity, belonging to ſuch 
gentlemen as bear arms: and theſe are either by curteſy, 
2s ſons of noblemen, eldeſt ſons of knights, &c. Or by cre- 
ation, ſuch as the king's ſervants, &c. The word armi- 
geri has been alſo applied to the higher ſervants in con- 
vents. Paroch. Antiq. 576. See Eſquire. 
ARMOUR and ARMS, In the underſtanding of law, 
are extended to any thing that a man wears for his defence, 
or takes into his hands, or uſeth in anger to ftrike or caſt 
at another. Crompt. Juſt. 65. Arms are alſo what we call 
in Latin iſgnia, enſigns of honour; as to the original of 
which, it was to diſtinguiſh commanders in war ; for the 
antient defenſive armour being a coat of mail, &c. which 
covered the perſons, they could not be diſtinguiſhed, and 
therefore a certain badge was painted on their ſhields, which 
was called arms; but not made hereditary in families till 


the time of king Rich. 1. on his expedition to regain Je- 


ruſalem from the Turks : and beſides ſhields with arms, 
they had a ſilk coat drawn over their armour, and after- 
wards a {tiff coat on which their arms were painted all 
over, now the herald's coat of arms. Sid. Rep. 352. By 
the Common law, it is an offence for perſons to go or 
ride armed with dangerous and unuſual weapons : but 
gentlemen may wear common armour, according to their 
uality, &c. 3 Inſt. 160, &c. St. de defenſ. part. arm. 
The king may prohibit force of arms, and puniſh offen- 
ders according to law; and herein every ſubject is bound 
to be aiding. Stat. 7 Ed. 1. None ſhall come with force 
and arms before the king's juſtices, nor ride armed in an 
affray of the peace, on pain to forfeit their armour, and 
ſuffer impriſonment, &c. 2 Ed. 3. c. 3. 
Imbezzleing the king's armour felony. Stat. 31 Eliz. 
c. 4. Armour may be exported. 12 Car. 2. c. 4. ſet. 


10. Unleſs prohibited by proclamation. 12 Car. 2. c. 
4. ſet. 12. Importing arms or ammunition prohibited. 
1 Fac. 2. c. 8. 


As to arms for neceſſary defence, vide Black. Com. 1 V. 
143. 

35 » riding or going armed, vide Black. Com. 4 V. 
148, &c. . 
| *ARNALIA, arable grounds. This word is mentioned 
in Domeſday, tit. Eſſex. - 8 8 5 

ARNALDIA, arnoldia ; A ſort of diſeaſe that makes 
the hair fall off, like the alopecia, or like unto a diſtemper 
in foxes. ——Deinde uterque rex incidit in ægritudinem quam 
arnaldiam vocant, in qua ipſi ad mortem uſque laborantes ca- 
pillos ſuos depoſuerunt. Rog. Hoveden, p. 693. 

1 ptr 5 A word often uſed for a 
grocer, but not in law proceedings. 1 Vent. 142. 

ARPEN, or arpent, — an N or furlong of 

und: and according to the old French account in 
omeſday- book, 100 perches make an arpent. The moſt 
ordinary acre, called Parpent de France, is one hundred 
perches ſquare : but ſome account it but half an acre.— 
Septem acras terre & unum arpentum que mibi contingebant 
per eſchaietam. Ex Reg. Priorat. de Wormſley, fol. 7. 
where arpen ſeems to be ſome quantity leſs than an acre. 
Arpentator, a meaſurer or ſurveyor of land. 

ARQUEBUSS, (Fr. arquebuſe) A ſhort hand-gun, a 
caliver or piſtol ; mentioned in ſome of our antient ſta- 
tutes. Law. Fr. Di. 

ARRACK. The ſame duty and exciſe payable for bran- 
dy and foreign ſpirits, and no more, ſhall be paid for ar- 
rack imported from the Eaſt- Indies; and the like allow. 
ance to be made on exportation, &c. St. 7 Geo. 2. c. 14. 
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ARRAIATIO PEDITUM, is uſed in Pat. 1 Ed. 2. 
for the arraying of foot ſoldiers. a6 8 
AR RAIERS, (arratatores ) Such officer̃s as had the care 
of the ſoldiers armour, and whoſe buſineſs it was to ſee 
them duly accoutred. Stat, 12 R. 2:'c. 6. In ſeveral 
reigns commiſſioners have been appointed forthis purpoſe, 
ARRAIGN, aer the Fr. arranger, to ſet a thing it 
order) Hath the ſame ſignification in law: but the true de- 
. rivation is from the French arraiſonner. i. e. ad rationen 
ponere, to call a man to anſwer in form of law. A pri“ 
ſoner is arraigned, when he is indicted and Brought to 
trial: and to arraign a writ of aſſiſe, is to cauſe the de- 
mandant to be called to make the plaint, in ſuch mannet 
as the tenant may be obliged to anſwer. ' 1 ſt. 262. 
But no man is properly arraigned but at the ſuit of the 


record wherewith he is to be char 


and hold up his hand at the bar, for the certainty of the 
perſon, and plead a ſufficient plea to the indictment. 1 
Infl. 262, 263. The priſoner is to hold up his hand 
only in treaſon and felony ; but this is only a ceremony: 
if he owns that he is the perſon, it is ſufficient without it ; 


or caliing one thief, the defendant juſtifies that he ſtole 


where the court fits, or before juſtices of aſſiſe, &c. he 
ſhall be forthwith arraigned upon this verdict of twelve 
men, as on an indictment. 2 Hales Hiſt. P. C. 141. * 
The pleas upon arrai t are either the general iſ- 
ſue, Not guilty ; plea in abatement, or in bar; and the 
33 may demur to the indictment; he may alſo con- 


eſs the fact, but then the court has nothing more to do 
than to proceed to judgment againſt him. If he ſtands 


mute, and doth not put himſelf upon trial, he ſhall ſuffer 


Inſt. 217. Standing mute, or not anſwering directly, 


in certain caſes, excludes offenders from clergy. See 25. 
H. 8. c. 3.—1 Ed. 6. c. 12.—4 & 5 P. & M. c. 4.—3 


& 4 V. & M. c. 9.—1 Ann. c. 9. x 
By the Common law, if a principal is acquitted, or is 
pardoned, or dies, the acceſſary ſhall not be arraigned. 
But vide Stat. 1 Ann. cap. 9. and word Acceſſary. For 
the ſolemnity of the arraignment and trial of a priſoner, 
ſee Dalt. chap. 185. p. 515. 
ARRAY, (arraya ſive arraiamentum) An old French 


men impanelled upon a cauſe. 18 H. 6. c. 14. And when 
we - to array a panel, that is, to ſet forth the men im- 
panelled one by another. F. N. B. 157. To challenge 
the array of the panel, is at once to except againſt all t 
perſons arrayed or impanelled, in reſpect of partiality, &c. 
1 Inſt. 156. If the ſheriff be of affinity to either of the 
parties; or if any one or more of the jurors are returned 
at the nomination of either party ; or for any other par- 
tiality the array; ſhall be guaſhed. The word array alſo 
relates, in a particular manner, to military order, as to 
conduct perſons armed, &c. Stat. 14 Car. 2. cap. 3. 

ARREARAGES, (arreragia, from the French arriere, 
retro, behind) Is taken for money unpaid at the due time, 
as rent behind ; the remainder due on an account, or a 
ſum of money remaining in the hands of an accountant. 
When arrears of rent are preſumed in law to be ſatisfied, 
vide Acceptance. 

ARRECTATUS, one ſuſſ of any crime 
autem aliquis arrectatus fuerit de morte alicujus periclitantis 
capretur & impriſonetur. ——Offic. Coronat. Spelm. Gloſſ. 
Fa er x 3 e accuſed ——Stephanus Ra- 

⁊, vic. Leiceſt. arrenatus & ad rationem poſitus de 
&c. Rot. Parl. 21 Ed. 1. ch grey 

ARRENTATION, (from the Spaniſh arrendar) Is as 
much as ad certum redditum dimittere; and it ſignifies the 
licenſing the owner of lands in the foreſt, to incloſe them 
with a low hedge and ſmall ditch, according to the aſ- 
ze of the foreſt, under a yearly rent: ſaving the arrenta- 
tions is a ſaving power to give ſuch licences, Ordin. Fo- 


reſte, 34 Ed. 1. 


ARREST, 


king, upon an indiftment found againſt him, or other 
ged : and this arraign- 
ment is to take care that the priſoner do appear'to be tried, 


and then upon his arraignment his fetters are to be taken 
off; and he is to be treated with all the humanity ima- 
2 2 Inft. 315. 3 Inft. 35. If in action of ſlander 


2 and iſſue is thereon taken; if it be found for the 
efendant in B. R. and for felony in the ſame county 


the penance pain forte & dure, in caſes of felony, &c. 3 


word, ſignifying the ranking or ſetting forth of a jury of 
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| card, or officer of juſtice. An arreſt is the beginning of 


the realm, members of parliament, &c. may not be ar- 


* 


and execution of warrants for atreſts, and 
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ARREST, (arreſtum) Cometh of the Fr. word arreſter, 
to ſtop, or ſtay. It is a reſtraint of a man's perſon, 
obliging him to be obedient to the law: and it is defined 
to be the execution of the command of ſome court of re- 


impriſonment, where a man is firſt taken, and reſtrained 
of his liberty, by power or colour of a lawful warrant : 
alſo it Bene the decree of a court, by which a perſon 
is arreſted. 2 Shep. Abr. 299. 

Arreſts are either in civil or criminal caſes. 

An arreſt in a civil cauſe is defined to be the appre- 
hending of reſtraining one's perſon by proceſs in execu- 
tion of the command of ſome court, or officer of juſtice. | 
Wood's Inſt. '575. ; 

There are ſeveral ſtatutes, ſecuring the liberty of the 
ſubject, r unlawful arreſts. See Magna charta, c. 
29. Ed. 1. c. 35. | | | 

” There are Gas likewiſe 1 the clergy from 
arreſts while attending divine ſervice. See 50 Ed. 3. c. 
5. 1 K. 2. c. 15. 1 Mar. /efs. 2. e 

Several perſons are likewiſe by the Common and Sta- 

tute law of the land privileged from arreſts. Peers of 


reſted, unleſs it be in criminal caſes; but the proceſs 
againſt them is to be ſummons, diſtreſs, infinite, &c. 12 
V. 3. c. 3. But ſee 2 Ann. c. 18. Alſo corporations 
and companies muſt be made to appear by diſtringas, and 
cannot be arreſted. Finch 353. 3 Salk. 46. Perſons 
attending upon any courts of record, on buſineſs there, 
are to be free from arreſts. 3 Inft. 141. A clerk of the 
court ought not to be arreſted for any thing which 1s not 
criminal, becauſe he is ſuppoſed to be always preſent in 
court to anſwer the plaintiff, 1 Lill 94. Arreſts are 
not to be made within the liberty of the king's palace : 
nor may the _ ſervants be arreſted in any place, 
without notice firſt given to the lord chamberlain, that 
he remove them, or make them pay their debts. Am- 
baſſadors ſervants, &c. freed from arreſts, Vide Am- 
baſſador. | 10 

Seamen in the king's ſervice privileged from arreſts fo 
debrs under 20 l. 1 Geo. 2. c. 14. ſet. 15. 14 Geo. 2. 
c. 38. ſe. 3. EDS: 

Soldiers or marines not liable to arreſts for a debt of 
leſs than 100. 30 Geo. 2.%. 6. ſect. 64. 30 Geo. 2. 
6. 11. «TN 
There is this difference between arreſts in civil and crimi- 
nal caſes, that none ſhall be arreſted for debt, treſpaſs, &c. 
or other cauſe of action, but by virtue of a precept or 
commandment out of ſome court : but for treaſon, felony, 
or breach of the peace, any man may arreſt without war- 
rant or precept. Terms ; 

There are ſeveral ſtatutes likewiſe regulating the iſſuing 
certaining 
the fees to be taken on ſuch occaſions. 

The bailiff's fee for an arreſt, by an antient ſtatute, is 
but four-pence, and the ſheriff's twenty-pence : and 
bailiffs cannot legally take any thing but what is allowed 
by this ſtatute, and vther ſubſequent acts. For taking 
fees not warranted by law, they ſhall render treble da- 
mages to the party grieved, and incur a forfeiture of 40 /. 
Stat. 23 Hen. 6. cap. 10. Sheriffs are not to grant war- 
rants for arreſts before the receipt of the writs ; if they 
do, they ſhall forfeit 10 J. and damages, and pay a fine 
to the king. Stat. 43 Eliz. c. 5. And every warrant 
to iſſue upon any writ to arreſt any perſon, ſhall have 
the ſame day and year ſet down thereon as on the writ, 
under the like penalty of 10/. Stat. 6 Geo. 1. c. 21. 

No bailiff, or other officer, ſhall carry any perſon under 
arreſt to any tavern, alehouſe, &c. without his conſent ; 
ſo as to _ him with any beer, ale, wine, &c. but 
what he ſhall freely call for : nor ſhall demand or receive 
more from him for the arreſt or waiting than by law 
ought to be, until an appearance procured, bail found, 
&c. Nor take or exact any more for keeping ſuch per- 
{on out of priſon, than what he ſhall of his own voluntary 
accord truly give: nor take more for lodging than what 
is reaſonable, or ſhall be adjudged ſo by the next juſtice 
of peace. Stat. 22 & 23 Car. 2. cap. 2. And by a late 
act bailiffs, &c. are not to carry any perſon arreſted to 
a tavern, alehouſe, &c. or the private houſe of ſuch of- 
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ficers, without the free and voluntary conſent of the 

arty; nor carry ſuch perſon to priſon within twenty- 
our hours from the time of the arreſt; nor take any re- 
ward for keeping him out of gaol, &c. Stat. 2. Geo. 2. 
cap. 22. And ſee 32 Geo. 2. c. 28. a new act on this 
ſubject. But if a perſon arreſted refuſe to be carried to 
ſome convenient houſe of his own nomination, &c. to be 
kept in ſafe cuſtody during the twenty-four hours before 
carried to priſon, then the ſheriff's officers, &c. may 
immediately convey him to gaol, to prevent an eſcape. 
3 Geo. 2. c. 27. By Stat. 29 Car. 2. c. 7. No writ, 
proceſs, warrant, &c. (except in caſes of treaſon, felony, 
or for breach of the peace) ſhall be ſerved on a Sunday; 
on pain that the perſon ſerving them ſhall be liable to the 
ſuit of the party grieved, and anſwer damages, as if the 
ſame had been done without writ : an action of falſe im- 
priſonment lies for arreſt on a Sunday, and the arreſt is 
void. 1 Salk.78. A defendant was arreſted on a Sunday 
by a writ out of the Marſhalſea ; and the court of B. R. 
being moved to diſcharge him, it was denied; and he 
was directed to bring action of falſe impriſonment. 5 
Med. Rep. 95. The defendant being taken upon a Sun- 
day, without any warrant, and locked up all that day; 
on Monday morning a writ was got againſt him, by which 
he was arreſted; it was ruled, that he might have an 
action of falſe impriſonment, and that an attachment 
ſhould go againſt thoſe who took him on the Sunday. Med. 
Caf. 96. Attachments have been often granted againſt 
bailiffs for making arreſts on Sunday : but affidavit is 
uſually made, that the party might be taken upon an- 
other day. 1 Mod. 56. A perſon may be retaken on a 
Sunday, where arreſted the day before, &c. Mod. Caſ. 
231. And a man may be taken on a Sunday on an eſca 
warrant: when he goes at large out of the rules of the 
King's Bench or Fleet priſon, &c. Stat. 5 Ann. c. 9. 
Alto bail may take the 1 on a Sunday, and con- 
fine him till Monday, and then render him. 1 Nelſ., 288. 

No ſpecial writ ſhall be ſued out of the ſuperior courts, 

unleſs the cauſe of action be 10 7. or above, on pain of 
10 l. and the proceedings thereon to be void, by Stat. 5 
Geo. 2. c. 27. This ſtatute, and the Stat. 12 Geo. 1. c. 29. 
are made perpetual by the Stat. 21 Geo. 2. c. 3. 

When a perſon is apprehended for debt, &c. he is ſaid 
to be arreſted : and writs expreſs arreſt by two ſeveral 
words 1 and attachias, to take and catch hold of a 
man; for an officer muſt actually lay hold of a perſon, 
beſides ſaying he arreſts him, or it will be no lawful. ar- 
reſt. 1 Lill. Abr. 96. If a bailiff be kept off from 
making an. arreſt, he ſhall have an action of aſſault: and 
where the perſon arreſted makes reſiſtance, or aſſaults the 
bailiff, he may juſtify beating of him. If a bailiff touches 
a man, which is an arreſt, and he makes his eſcape, it is 
a reſcous, and attachment may be had againſt him, 1 
Salk. 79. If a bailiff lays hold of one by the hand, 
(whom he had a warrant to arreſt) as he holds it out at 
the window, this is ſuch a taking of him, that the bailiff 
may juſtify the breaking open of the houſe to carry him 
away. 1 Vent. 306. 

When a perſon has committed treaſon or felony, &c. 
doors may be broke open to arreſt the offender; but not 
in civil caſes, except it be in purſuit of one arreſted; or 
where a houſe is recovered by real action, to deliver poſ- 
ſeſſion to the perſon recovering. Plowd. 5 Rep. 91. 
So in ejectment, action of treſpaſs, &c. lies for breaki 
open a houſe to make arreſt in a civil action. Mod. Caf. 
105. But if it appears a bailiff found an outer door, &c. 
open, tis ſaid he may open the inner door to make an 
arreſt. Comber. 327. An arreſt in the night, as well as 
the day, is lawful. 9 Rep. 66. And every one is bound 
by the Common law to aſſiſt not only the ſheriff in the 
execution of writs, and making arreſts, &c. but alſo his 
bailiff that hath his warrant to do it. 2 If. 193. A 
bailiff upon an arreſt ought to ſhew at whoſe ſuit, out of 
what court the writ iſſues, and for what cauſe, &c. but 
this is when the party arreſted ſubmits himſelf to the ar- 
reſt: a bailiff, ſworn and known, need not ſhew his 
warrant, though the party demands it; nor is any other 
ſpecial bailiff a to ſhew his warrant, unleſs it be de- 
manded. 9 Rep. 68, 69. An arreſt without ſhewing the 
warrant, and without telling at whoſe ſuit, until the 


other 
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other demanded it, was held legal; and that this need not 
be may aw — — demanded the ſame. 

Cro. Jac. 485. If an action is entered in one of the 
compters of London, a city ſerjeant may arreſt the party 
without the ſheriff's warrant. 1 Lill. Abr. 94. And by 
the cuſtom of London, a debtor may be arreſted before 
the money is due, to make him find ſureties: but not 
by the Common law. 1 Neſſ. Abr. 258. 

If a wrong perſon is arreſted ; or one for loop, where 
no felony is done, &c. it will be falſe impriſonment, 
liable to damages: Attornies, &c. for vexation, mali- 
ciouſly cauſing any perſon to be arreſted, where there 1s 
no cauſe of ſuit, &c. ſhall ſuffer ſix months impriſon- 
ment, and before diſcharged pay treble damages, and 
forfeit 10/. Stat. 8 Eliz. c. 2. A bailiff having a writ 
to arreſt A. B. comes up to another perſon, and him 
if his name be A. B. and he anſwers that it is, whereupon 
the bailiff arreſts him, it will be a falſe arreſt, for which 
action lies. Lane 49. Sed quere? And if a warrant be to take 
A. the ſon of B. and the bailif makes an arreſt on the ſon 
of D. who indeed is the right perſon intended, but not 
the party within his warrant, it will be falſe impriſon- 
ment. Did. : > | 

Sheriffs in Wales, and the counties palatine, ſhall not 

hold to bail on proceſs from Weſtminſter, unleſs the debt 
be ſworn to be 20l. 11 & 12 . 3. c. 9. ſet. 2. 

By Ginn Ch. J. Mich. 1658. If one be arreſted by the 
ſheriff of the county, within a liberty, without a zo 
omittas, yet the arreſt is good ; for the ſheriff is ſheriff of 
the whole county, but the bailiff of the liberty may have 
his action againſt the ſheriff, for entering of his liberty. 
But upon a guo minus, a ſheriff may enter any liberty, 
and execute it impune. Pratt. Reg. 72. 

With regard to arreſts in criminal caſes, it hath already 

been obſerved, that for treaſon, felony, or breach of the 
ace, any perſon may arreſt without warrant or precept. 
ut the king cannot command any one by word of mouth 
to be arreſted ; for he muſt do it by writ, or order of his 
courts, according to law : nor may the king arreſt any 
man for ſuſpicion of treaſon, or felony, as his ſubjects 
may; . becauſe if he doth wrong, the party cannot have 

an action againſt him. 2 Inft. 186. 
| Arreſts by private perſons are in ſome caſes commanded. 
. Perſons preſent at the committing of a felony muſt uſe 
their ors to apprehend the offender, under pe- 
nalty of fine and impriſonment. 3 Inf. 117. 4 iy. 


177. 

And for this cauſe, by the Common law, if any ho- 
micide be committed, or dangerous wound gjven, whe- 
ther with, or without malice, or even by miſadventure 
or ſelf-defence, in any town, or in the lanes or fields 
thereof, in the day time, and the offender eſcape, the 
town ſhall be amerced, and if out of a town, the hundred 
ſhall be amerced. 3 If. 53. : 

And ſince the ſtatute of Wincheſter, c. 5. which or- 
dains that walled towns ſhall be kept ſhut from ſun-ſer- 
ting to ſun-riſing ; if the fact __ in any ſuch town 
by night, or by day, and the offender eſcape, the town 
ſhall be amerced. 3 If. 53. 

And, as private perſons are bound to apprehend all 
thoſe who ſhall be guilty of any of the crimes above men- 
tioned in their view, fo alſo are they, with the utmoſt 
diligence, to purſue and endeavour to take all thoſe who 

be guilty thereof, out of their view, upon a hue and 
cry levied : againſt them. 3 Inf. 117. 8 
By the vagrant act 17 Geo. 2. c. 5. Every private perſon 
. may apprehend beggars and — 
And every private perſon is bound to aſſiſt an officer, 
RE him to apprehend a felon. | 
rreſts alſo by private perſons are, in ſome caſes, per- 
mitted only ; arrefts of this kind are either on /u/- 
picion of crimes already done, or ſuppoſed to have been 
done, or to prevent their being committed. . 
Many ſufficient cauſes of ſuſpicion to juſtify the arreſt 
of an innocent perſon for felony are enumerated in 2 
Hawk. 76. Yet it is holden ome, that none of the 
cauſes ſpecified will juſtify the arreſting of a man 
for the ſuſpicion of crimes, unleſs a crime was actually 
committed]; but out of this rule, the apprehending a per- 


fon upon hue and cry muſt be excepted. 2 Hatt. 76. 
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As to the arreſting of offenders by 2 perſons of 
their own authority, permitted by law for the vrt mention 
of treaſon or felony only intended to be done; it ſeems any 
one may lay hold of à perſon, whom he ſees upon the 
point of 2 treaſon, or felony, or d an act 
which would manifeſtly endanger the life of another, and 
detain him, till it may be reaſonably preſumed he has, 
changed his purpoſe. 2 Hawk. 77. ndeed the law of 
reaſon ſays thus, and we want not the authority of books 
to juſtify the poſition. wth | 

As to arreſts for inferior offences, no private perſon 
can arreſt another for a bare breach of the peace after it 
is over; but it is held, that a private man may arreſt a 


night-walker, or a common cheat going about with falſe 


dice, and actually caught playing with them, in order to 
have him before 1 juſitce of peace; and the arreſt of any 


other offenders, by private perſons, for offences in like 


manner ſcandalous, and prejudicial to the public, feems 
juſtifiable. 2 Hawk. 27: | 5 5 

In ſome caſes like wiſe arreſts by private perſons are re- 
warded by law. Fe & 

By 4& 5W.& M. c.8. Perſons a wheading biph- 
waymen, and proſecuting them to canviction, are intit 
to a reward of 40/. and if they are killed in the attempt, 
their executors, &c. are entitled to 1 like reward. 

By the 6 & 7 V. 3. c. 17. Perſons apprehending 
EA. and clippers of the coin, and — them 
to conviction, are intitled to 40 J. . | 

By the 10 & 11 W. 3. c. 23. Perſons apprehending 
Hoplifters, and proſecuting them to conviction, ſhall have 
a certificate thereof gratis from the judge, which certifi- 
cate (before any benefit has been made of it) may be 
once aſſigned over, and no more, and the original pro- 

rietor, or aſſignee, ſhall by virtue thereof be diſcharged 
rom all pariſh and ward offices, within the pariſh or 
ward wherein the felony was committed. 

By 5 Ann. c. 31, Perſons who ſhall take any one guilty 
of burglary, or the felonious breaking and entering any 


' houſe in the day-time, and proſecute them to conviRion, 


ſhall receive, above the reward given by the above men- 
tioned ſtatute of 10 & 11 . 3. the ſum of 40 l. within 
one _ _ ſuch — 8 . 

Wi rd to arreſts by public officers, they may 
made 2 with or withoupproceſs. F 

Arreſts without proceſs may be made by watchmen, 
conftables, bailiffs of towns, or juſtices of peace. For the 
pr of watchmen, ſee Stat. Wincheſter, c. 4. It has 

n holden, that this ſtatute was made in affirmance of 
the Common law, and that every private perſon may by 
the Common law arreſt any ſuſpicious 5 pc and 
detain him till he give a good account of himſelf, 2 
Hawk. 80. 

As to arreſts by conſtables, they are either made by their 
own authority, which differs bur little from the power of 
a private perſon, or they are made by a warrant from a 
Juſtice of peace. 

As to the juſtifying arreſts by conſtables, by virtue 
of a warrant from a juſtice of peace, it ſeems clear, 
that an arreſt, unlawfully made by a conſtable with- 
out a warrant, cannot be made good by a warrant taken 
out afterwarts ; alſo it hath been holden, that if a con- 
ſtable, after he hath arreſted the party by force of an 
ſuch warrant, ſuffer him to go at la upon his — 
to come again at ſuch a time, and 2 he cannot 
afterwards arreſt him by force of the ſame warrant; 
however, if the party return and put himſelf again under 
the cuſtody of the conſtable, the conſtable may lawfully 
detain him, and bring him before the juſtice, in purſu- 
ance of the warrant. 2 Hawk. 80. Dyer 244. 6. 

A. conſtable cannot juſtify any arreſt by force of a war- 
rant from a juſtice of peace, which-expreſsly appears on 
the face of it, to be for an offence whereof a juſtice of 

ace hath no juriſdiction, or to bring the party before 

im at a place out of the county for which he is a juſtice. 
2 Hawk. 82. | 

As to the doctrine of warrants, *tis now ſuffi- 
ciantly exploded. See the caſe of The king and Fohn 
Wilkes, Eiq; Will. Rep. part 2. 151, &c. | 


"Tis the better opinion at this day, that any conſtable, - 


| oreven a private perſon, 


to whom a warrant ſhall be di- 
rected 


i . 45 1 5 

rected from a juſtice of peace, to arreſt a particular per- 
ſon for frlony, or any other miſdemeanor: within his ju- 
riſdiction, may lawfully execute it, whether the perſon 


ntioned in it be, in truth, guilty or innocent, and 
— he were before indicted of the ſame offence or 
not, and whether any felony 'were, in truth, committed or 
not : for, however the juſtice himſelf may be puniſhable 
for granting ſuch a warrant, without ſufficient grounds, 
it is reaſonable that he alone be anſwerable for it, and 
not the officer, who is not to examine or diſpute the rea- 
ſonableneſs of his proceeding. 416. | a | 

With regard to arreſts by barkffs of towns, their power 


is founded on the above mentioned ſtature of Wincheſter, | 


c. 4. And as toarreſts by juſtices of peace, arreſts by their 
command are either by word of mouth or by warrant. 
A juſtice of peace may, by word of mouth, authoriſe 
any one to arreſt another, who ſhall be guilty of an actual 
breach of the peace in his preſence, or ſhall be engaged 
in a riot in his abſence. 2 1 Dalt. c. 117. 
And a juſtice of peace may lawfully grant a warrant 
for apprehending, or arreſting perſons charged with trea- 
ſon, felony, premunire, or any other offence againſt the 
peace; and generally, wherever a ſtatute gives one or 


more juſtices of peace a juriſdiction over any offence, wy | 
of- 


one juſtice of peace may, by his warrant, cauſe ſuch 
fenders to be arreſted and brought before him. 2 Hawk. 


But it is ſaid, that antiently no one juſtice of peace 
could legally make out a warrant for an offence againſt a 
penal ſtatute, or other miſdemeanor ; cognizable only by 
a ſeſſion of two or more juſtices ; for that one ſingle 
juſtice of peace hath no juriſdiction of ſuch offence, and 
regularly thoſe only who have juriſdiction over a cauſe 
can award proceſs concerning it. Yet the long, conſtant, 
univerſal, and uncontrolled practice of juſtices of peace 
ſeems to have altered the law in this particular, and to 
have given them an authority, in relation to ſuch arreſts, 
— CEA - diſputed. Did. wy 
A juſtice e may juſtify t ting a warrant 
for the arreſt of 3 . pres, of ſuſpi · 
cion of felony, or miſdemeanor, but he ſeems to be pu- 
niſhable, as well at the ſuit of the king, as of the party 
grieved, if he grant any ſuch warrant groundlefly, or 


maliciouſly, without ſuch a probable cauſe as might in- 


duce a candid and impartial man to ſuſpect the party to 
be Le 2 Hawk. 84. 

very warrant ought to be under the hand and ſeal of 
the juſtice of peace, and ſpecify the day it was made out: 
if it be for the peace or good behaviour, it is adviſeable to 
ſet forth the ſpecial cauſe upon which it is granted, but 
if it be for treaſon or felony, or other offences of an enor- 
mous nature, it is ſaid that it is not neceſſary to {et it forth, 
and it ſeems to be rather diſcretionary than neceſſary to 
ler it forth in any caſe. 2 Hawk. 85. 

We apprehend the meaning of this doctrine is, that the 
warrant need not expreſs the ſpecies, but we conceive it 
abſolutely neceſſary to expreſs the genus, as for treaſon or 
felony, or ſuſpicion of treaſon or felony. 

The warrant may be directed to the ſheriff, bailiff, 
conſtable, or to any indifferent perſon by name, who is no 
officer ; for, tho? the juſtice may authoriſe any one to be 
his officer, whom he pleaſes to make ſuch, yet it is moſt 
adviſeable to direct to the conftable of the precin& where- 
in it is to be executed; for that no other conſtable, and 
a fortiori no private perſon, is compellable to ſerve it. 2 
Hawk. 85. 

A. bailiff or conſtable, if they be ſworn, and commonly 
known to be officers, and act within their own precincts, 
need not ſhew their warrant to the party, notwithſtand- 
ing he demand the fight of it; but that theſe, and all 
other perſons whatſoever making an arreſt, ought to ac- 
quaint the party with the ſubſtance of their warrant z and 
all private perſons to whom ſuch warrants ſhall be di- 
rected, and even officers, if they be not ſworn and com- 
monly known ; and even theſe, if they a& out of their 
own precincts, muſt ſhew their warrants if demanded. 
2 Hawk. 86. | x 

The ſheriff, having ſuch warrant directed to him, may 
authoriſe others to execute it; but every other perſon, 
to whom it is directed, muſt perſonally execute it, yet, 


A R R 


ec that any one may lawfully afift him. 2 Hawk. 
8 o 

If a warrant be generally directed to all conſtables, 
no one can execute it out of his own 2 but if it 
be directed to a particular conſtable by name, he may 
execute it any where within the juriſdiction of the juſtice. 
2 Hawk. 86. 
Where one is authoriſed to arreſt a perſon who ſhelters 
himſelf in a houſe; if entrance be denied, the officer may 
juſtify the breaking open the doors, particular inſtances 
of which are enumerated by Serjeant Hawkins. V. Pleas 
of the Crown, p. 86. & 97. Dag... | 
Alſo it is enacted by the 3 & 4 Fac. 1. par. 35. That 
upon any lawful writ, warrant of proceſs awarded to any 


| | ſheriff or other officer, for the taking of any popiſh recu- 


ſant, ſtanding excommunicated for fuch recuſancy, it 
ſhall be lawful, if need be, to break any houſe. 2 Hawk. 
Bo. | a 
"Hin it hath been reſolved, that where juſtices of peace 
are, by virtue of a ſtatute, authorized ta require perſons 
to come before them to take certain oaths preſcribed by 
ſuch ſtatute, the officer cannot lawfully break open the 
doors. 2 Hawk. $7. 

After preſentment or indictment found in felony, &c. 
the firſt proceſs is a capras, to arreſt and impriſon the of- 
fender: and if the offender cannot be taken, an exigent 
is awarded in order to outlawry. H. P. C. 209. 

ARREST OF JUDGMENT, To move in a 7 
Judgment, is to ſhew cauſe why judgment ſhould be ſtaid, 
notwithſtanding verdict given; for in many caſes, though 
there be a ver dict. no judgment can be had. And t 
cauſes of arreſt of judgment are, want of notice of trial; 
where the plaintiff before trial treats the jury; the record 
differing from the deed pleaded; for material defect in 
pleading ; where perſons are miſnamed; more is given 
and found by the verdict than laid in the declaration; or 
the declaration doth not delay the thing with certainty, &c. 
And here all matters of fact are to be made out by proper 
affidavits. Comp. Attorn. -329, &c. Judgment may be 
arreſted for good cauſe in criminal caſes, as well as civil; 
if the indictment be inſufficient, &c. 3 Inf. 210. 
Four days are allowed to move in arreſt of judgment; and 
the defendant hath all the term _— the verdict was 

ven to ſpeak any thing to arreſt it, if the plaintiff hath 
— given his four — rule, and ſigned 7 ; 
after which the deſendant is put to his writ of error. 2 Lill. 
93. On motion in arreft of judement, if the court be 
divided, two judges againſt two, the plaintiff muſt have 
his judgment ; unleſs a rule be made at firſt to ſtay all 
proceedings, until the court otherwiſe order, &c. 2 
Lill. Abr. 118. Se Jeofailes and Judgment. 

Arreſt of engueſt is to plead in arreſt of taking the en- 
queſt, upon the former iſſue, and to ſhew cauſe why an 
enqueſt ſhould not be taken. Bro. tit. Replead. Vide on 
this ſubject Black. Com. 3 V. 393. What cauſes are not 
ſufficient. Id. 394, &c. 

ARRESTAN DIS BONIS NE DISSIPENTUR, A 
writ which lies for a man whoſe cattle or goods are taken 
by another, who during the conteſt doth or is like to make 
them away, not being of ability to render ſatisfaction. 
Reg. Orig. 126. 

ARRESTANDO IPSUM QUI PECUNIAM RE- 
CEPIT, &c. Is a writ that lieth for apprehending a per- 
ſon who hath taken the king's preſt-money to ſerve in wars, 
and hides himſelf when he ſhould go. Reg. Orig. 24. 

ARRESTO FACTO SUPER BO S MERCA- 
TORUM ALIENIGENORUM, A writ that lies for a 
denizen againſt the goods of aliens found within this king- 
dom, in recompence of goods taken from him in a foreign 
country, after denial of reſtitution. Reg. Orig. 129. 
This the antient civilians called clarigatio; but by the 
moderns it is termed repriſalia. 

ARRETTED, arre#atus, quaſi, ad rectum vocatus, Is 
where a man is convened before a judge, and charged with 
a crime. Staundf. PI. Co. 45. And it is ſometimes uſed 
for imputed or laid unto ; as no folly may be arretted to 
one under age. Littleton, cap. Remitter. Chancer uſeth 
the verb arretteth, that is, lays blame, as it is interpreted. 
Bratton lays, ad reftum habere malefaftorem, i. e. to have 


the malefactor forth coming, ſo as he may be charged, 
and = to his trial. Bra#. lib. 3. tract. 2. cap. 10. 


And 


* T 


And in another place, rectatus de morte bominis, charged 


with thedeath of a man. From hence it may with ſome 
reaſon ſeem, that the word is the ſame with rec lum. 
ARROWS. By an antient ſtatute, all heads for arrows 
| ſhall be well brazed, and hardened at the point with ſteel, 
on pain of forfeiture and impriſonment: and to be mark- 
ed with the mark of the maker. Stat. 7 H. 4. c.7. © 
ARRURA, In the black book of Hereford, De Ope- 
rationibus Arruræ, ſignifies days work of ploughing : for 
antiently.cuſtomary tenants were bound to plough certain 
days for their lord. Una arrurg, one day's work at the 
"5,7 and in Wiltſhire, caring is a day's ploughing. 
aroch. Antiq. p. 14. i 5 
ARSON, (from ardeo, to burn) Is houſe burning, which 
is felony at Common law. 3 Inf. 66. It muſt be malici- 


ouſly, voluntarily, and an actual burning: not putting fire 


only into a houſe, or an of it, without burning; 
das if part of the houſe 4 — ; or if the fire doth burn, 
and then goeth out of itſelf it is felony. 2 Ii. 188. 
H. P. C. 85. The burning of a frame of a houſe is not 
| accounted houſe-burning, uſe the frame of a houſe 
cannot come under the word domus, neceſſary in every 
indictment for arſan : this was when the law proceedin 
were in Latin; now, of courſe, the word houſe is requi- 
ſite; and it muſt be the houſe of another, for if a man 
burns his own houſe only, though with intention to burn 
others, it was not at Common law felony, but a great 
miſdemeanour, puniſhable with fine, pillory, &c. 

If a houſe is fired by negligence or miſchance, it can- 
not amount to arſon. 3 Inſt. 67. H. P. C. 85. Where 
one burns the houſe of another, if it be not wilful and 
malicious, tis no felony, but only treſpaſs: therefore if 
A. ſhoot unlawfully in a gun at the cattle or poultry of 
B. and by means thereof ſets another's houſe on fire, this 
is not arſon; for though the act he was doing was unlaw- 
ful, yet he had no intent to burn the houſe. 1 Hale's 
Hiſt. P. C. 569. By Stat. 23. H. 8. 11. Burning of 
houſes, or barns wherein any corn is, is felony without 
benefit of clergy. And the Stat. 22 & 23 Car. 2. c. 7. 
makes it felony to ſet barns, ſtables, ſtacks of corn, hay, 
&c. on fire in the night-time, or any out-houſes, or 
buildings: but the offender may be tranſported for ſeven 


S By 6 Ame, c. 31. Servants through negligence or 
careleſsneſs, ſetting on fire any dwelling-houſe, or out- 
houſe, ſhall forfeit 100 l. to be levied by warrant of two 


3 and paid to the church- wardens of the pariſh, to 


diſtributed to the ſufferers by the fire; or on default 


ſhall be ſent to the houſe of correction, and there kept to 
hard labour eighteen months, &c. By 9 Geo. 1. c. 22. 
(made perpetual by 31 Geo. 2. c. 42.) Setting fire to any 
houſe, barn, or out-houſe, or to any hovel, cockmow, or 
ſack of corn, ſtraw, or wood, is made felony without 
benefit of clergy. 
Doe B. This muſt be of courſe a wilful act to render it 
ony. | 
See farther on this ſubject 3 Ed. 1. c. 15.—37 Hen. 8. 
c. 6.—4 & 5 P. & M. c. 4—43 Eliz. c. 13.—1 Geo. 1. 
Stat. 2. c. 48.—6 Geo. 1. c. 16.—20 Geo. 2. c. 52. & 
— Geo. 2. c. 19. And vide alſo Black. Com. 4 V. 220, 
c 


ARSER IN LE MAIN, Burning in the hand, is the 
puniſhment of criminals that have the benefit of clergy. 
Terms de Ley. 

ARSURA, The trial of money by fire, after it was 
coined. In Domeſday we read, reddit 50 1. ad arſuram, 
which is meant of lawful and approved money, whoſe 
allay was tried by fire. 

ART AND PART, Is a term uſed in Scotland and 
the north of England ; when one charged with a crime, 


in committing the ſame, was both a contriver of, and 
acted his part in it. 


ARTHEL, A Britiſh word, and more truly writ- 
ten ardhel, ſignifying to avouch; as if a man were taken 
with ſtolen goods in his hands, he was to be allowed a lawful 
artbel (or vouchee) to clear him of the felony: it was part 
of the law of Howel Dda; according to whoſe laws eve- 
ry tenant holdingof any other than of the prince or thelord 
of the fee, paid a fine pro deſenſione regia, which was called 
arian ardbel. The privilege of arthel occaſioning a delay 


turning in ſix months 
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made againſt it by Statute 26 H. 8. c. 6. 

ARTICULI CLERI, {articles of the clergy). Are ſta- 
tutes containing certain articles relating to the church and 
clergy, and cauſes eccleſiaſtical. 19 E. 2. and 14 E. 3. 

ARTICULUS, An article, or complaint, exhibited by 
way of libel, in a court Chriſtian, Sometimes the reli- 

ious bound themſelves to obey the ordinary, without ſuch 
— roceſs: as An. Dom. 1900. The prior and con- 
vent of” Burceſter, ſubmitted themſelves to the official of 
Lincoln, &c.—9uod poſſint eos et eorum ſucceſſores per omnem 
cenſuram ecclefiaſticam ad omnium & ſingulorum præmiſſorum 
obſervationem abſque articuli ſeu libelli petitione, & quo- 


| cungue ſtrepitu judicial compellare. Paroch. Antiq. p. 


A ARTIE ICERS, Are taken for ſuch as are maſters of 
their arts, or whoſe _ and employment doth conſiſt 
chiefly of bodily labour. We 

elegantly and ſcientifically define an artift to be A 
man paſſeſſing an habitual power of becoming the 
« cauſe of ſome effect, according to a ſyſtem of various 


and well- approved precepts.” But to the lay— - 


If artificers or workmen conſpire not to do wy work 
but at certain prices, &c. they are liable to penalties by 
the Statute 2 & 3 E4. 6. c. 15. A ſtranger, artificer in 
London, &c. ſhall not keep above two ſtrangers ſervants ; 
but he may have as many Engliſb ſervants and apprentices 


ſteel, braſs, or other metal, &c. perſons contracting with 
them to go out of this kingdom into a foreign country, 
ſhall be fined not exceeding 100 J. and be impriſoned 
three months: and Exgliſb artificers going abroad, not re- 

ter 3 given by our ambaſ- 
ſadors, &c. ſhall be diſabled to hold lands by deſcent or 
deviſe, be incapable to take any legacy, &c. and deemed 


aliens. Stat. 3 Geo. 1. c. 27. By the Stat. 23 Geo. 2. 


c. 13. Perſons convicted of ſeducing artificers in the ma- 
nufactures of Great Britain or Ireland, out of the domi- 
nions of the crown of Great Britain, to forfeit 500 l. and 
to be impriſoned for twelve months; for the ſecond of- 
fence to forfeit 1000 l. and be impriſoned two years. 
Proſecution to be commenced within twelve months after 


the offence committed. Vide as to ſeducing and tranf- - 


pn artiſts, Black. Com. 4 V. 160. | 
ARUNDINETUM, A ground or place where reed 
grow. 1 Inſt. 4. And it is mentioned in the book of 
Domeſday. 


* 


ARVIL-SUPPER, A feaſt or entertainment made at 
funerals, in the north part of England: arvil bread is the 
bread delivered to the poor at funeral ſolemnities. Cowell. 
And arvil, arval, arfal, are uſed for the burial or funeral 


rites ; as, 


Come, bring my jerkin, Tibb, I'll to the arvill, 
Yon man's dea Seuy Seoun, it makes me marvil. 
Yorkſhire Dial. p. 58. 


ASCESTERIDM, (arcbiſterium, arciſterium, aciſterium, 
alcyſterium, architrium) Is a Greek word, and ſignifies a mo- 
naſtery. It often occurs in our old hiſtories. Du Cange. 

ASSACH, or aſſath, Was a cuſtom of purgation uſed 
of old in Wales, by which the party accuſed did clear him- 
ſelf by the oaths of 300 men. It is mentioned in antient 
MSS. and prevailed till the time of Hen. 5. when it was 
abrogated. 1 H. 5. c. 6. . 

ASS ART, (aſſartum) Fr. aſſartir, To make plain. Aſ- 
ſartum eft quod redatium eft ad culturam. Fleta, lib. 4. 
cap. 21. And the word aſſartum is by Spelman derived 
from exertum, to pull up by the roots; for ſometimes tis 


which ſignifies to plough or cut up. Mantood, in his 
Foreſt Laws, ſays it is — offence . in the foreſt, 
by pulling up the woods by the roots, that are thickets 
and coverts for the deer, and making the ground plain as 
arable land: this is eſteemed the — 2 that 
can be done in the foreſt to vert or veniſon, as it contains 
in it waſte and more; for whereas waſte of the foreſt is 
but the felling down the coverts which may grow up 


utterly deſtroying ſo that they can never afterwards 


ſpring up again. And this is confirmed out of the red 
book 


and exemption of criminals from juſtice, proviſion was 


might, with Mr. Harris, more 


as he can get. Stat. 21 H. 8. c. 16. Artificers in wool, iron, 


wrote efſart. Others derive it from exaratum or exartum, 


again, aſſart is a — them up by the roots, and 
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book in the Exchequer, in theſe words Aſſarta vero di- 
cuntur que apud Tfidorum occifiones nuncupantur, quando fo- 
reſto memora vel dumeta, paſcuts & latibulis ferarum oppor- 
tuna, ſucciduntur : quibus (ucciſis & radicitus avulſis, terra 
ubvertitur & ercolilur.— But this is no offence if done 
with licence; and a man may, by writ of ad quod dammum, 
ſue out a licence to aſſart ground in the foreſt, and make 
it ſeveral for tillage. - Reg. Orig. 257. Hence lands are 
called _ : and formerly afſart rents were paid to the 
crown for foreſt lands aſſarted. Stat. 22 Car. 2. c. 6. 
Aſſartments ſeem to be uſed in the ſame ſenſe in Rol. Parl. 
Of aſſarts you may read more in Cromp. Juriſ. p. 203. 
And Cbaria de Foreſta, anno 9 H. 3. c. 4. 00d, 
part 1. p. 171. "OR 

ASSAULT, (aſſultus) from the Fr. verb aſſayler, Signi- 
fies a violent injury offered to a man's perſon, of a more ex- 
tenſive nature than battery; for it may be committed by 
offering a blow, or by a —_— ſpeech. Lamb. Eiren. 
lib. 1. cap. 3. But it is ſaid that at this day no words 
| whatſoever, be they ever ſo provoking, can amount to 
an aſſault, notwi ding the many antient opinions to 
the contrary. 1 Hawk. P. C. 134. © | 

The feudiſts define aſſault thus: aſſultus ef impetus in 
derſonam aut locum, ſive hoc pedibus fiat, vel equo, aut ma- 
chinis aut quacunque alia re aſſiliatur. Zafius de Feud. p. 
10, num. 38. And affilire eft vim adferre. Lib. Feud. 1. 
tit. 5. ſet. 1. Alſo the Lat. aſſultus is uſed in this ſenſe 
in the laws of Edw. Confeſ. cap. 12. To ſtrike a man, 
though he be not hurt with the blow, is an aſſault: and 
to ſtrike at a perſon, notwithſtanding he be neither hit 
nor hurt, hath been ſo adjudged. 22 Lib. Af. pl. 60. 
For aſſault doth not always neceſſarily imply a hitting, 
or blow ; becauſe, in treſpaſs for aſſault and battery, a 
man may be found guilty of the aſſault, and excuſed of 
the battery. 25 4 3. c. 24. If a perſon in anger lift 
up or ſtretch forth his arm, and offer to ſtrike another; 
or menace any one with any ſtaff or weapon, it is treſ- 
paſs and aſſault in law: and if a man threaten to beat 


hindered in his buſineſs, and receives loſs thereby, action 
hes for the injury. Lamblib. 1. 22 Af. J. 60. Where 
a man aſſaults any n, beats, or doth him any man- 
ner of violence, either with hand, foot, or weapon; or 
throws any thing at him, drink in his face, &c. whereby 
he is hurt; it is ſuch an aſſault for which action may be 
brought, and damages recovered. Comp. Attorn. 133. 
So ſpitting in a man's face, or treading on his toes. 
In many caſes a man tnay juſtify an aſſault; thus, to 
lay hands gently upon another, not in anger, is no foun- 
dation of an action of treſpaſs and aſſault: the defendant 
may juſtify malliter manus impoſuit in defence of his per- 
ſon, or goods; or of his wife, father, mother, or maſter ; 
or for the maintenance of juſtice, Bra#. 9 E. 4. 35 
H. 6. c. 51. 

A ſervant, &c. may juſtify an aſſault in defence of a 
egg &c. but not e cont. Bath Ni. Pri. p. 18. L. Raym. 
2. 
If an officer, having a warrant againſt one who will 
not ſuffer himſelf to be arreſted, beat or wound him in 
the attempt to take him, he may juſtify it; ſo if a parent 
in a reaſonable manner chaſtiſe his child, or maſter his 
ſervant, being actually in i ſervice at that time, or a 
ſchoolmaſter fis ſcholar, or oler his priſoner, or even 
a huſband his wife (for 2 nr a 
or if one confine a friend who is mad, an 
him, &c. in ſuch manner as is proper in his circum- 
ſtances; or if a man force a ſword from one who offers 
to kill another; or if a man gently lays his hand on 
another, and thereby ſtay him from inciting a dog 


him, or throwing at him a dangerous weapon) who 
wrongfully endeavours with violence to diſpoſſeſs me of 
my lands or goods, or the s of another delivered to 
me to be kept for him, will not deſiſt upon my lay- 
ing my hands gently on him and diſturbi im; or if 
a man beat, wound or maim one who makes an aſſault 
upon his perſon, or that of his wife, parent, child, or 
maſter ; or if a man fight with, or beat one who attempts 
to kill any ſtranger; in theſe caſes it ſeems the party may 


another perſon, or lie in wait to do it, if the other' is | 


againſt a third perſon ; if I beat one (without wounding. 


as s 


juſtify the aſſault and battery. See 1 Hawk. P. C. 136 
and the ſeveral authorities there cited. | | 
And on an indiftment the party may plead Not guilty, 
and give the ſpecial matter in evidence; but in an action 
he muſt . it ſpecially. 6 Mod. 172. Suppoſing it 
matter of juſtification—If of excuſe, tis faid it may be 
iven = evidence, on the general iſſue. Vide Bath; Ni. 

ri. 16. 45 99 Ne $22 
Alſo in caſes of aſſault, for the aſſault of the wife, 
child, or ſervant, the huſband, father, "and maſter, may 
ſervitium amiſit. 


have action of treſpaſs. Per 1 
Otherwiſe in caſe of a wife, huſpand and wife ſhould join 


vod, | in the action for the perſonal abuſe of the wife, (the huſ- 


band not having ſuſtained any damage.) If the huſband 
has been damnified, as by tearing her cloaths, &e. for 
that peculiar injury to himſelf he alone muſt ſue. 
As to parent and child, maſter and ſervant, unleſs injury 
8 to the parent or maſter, the child or ſervant mu 


For aſſaults the wrong: doer is ſubject both to an action 
at the ſuit of the party, wherein he ſhall render damages; 
and alſo to an indictment at the ſuit of the king, wherein 
he ſhall be fined according to the heinouſneſs of the of- 
ſence. 1 Howh. 134. n 

Where a man is aſſaulted, and he hath no witneſſts to 
prove the ſame, or in other caſes,” the party aſſaulted 
may bring an information in the crown-office and not 
have common action of treſpaſs. Vide Stat. 4 & 5 M. & 
M. c. 18. which requires recognizances to be taken to 
| proſecute with effect, &c. And Stat. 8 & 9 V. 3. c. 
11. enacting, That where there are ſeveral defendants to 
any action of aſſault, &c. and one or more acquitted, 
the perſon ſo acquitted ſhall recover coſts of ſuit, unleſs 
the judge certify that there was a reaſonable cauſe for 
_— ſuch perſon a. defendant or defendants to ſuch 

R in 
If any perſon aſſault a privy counſellor, in the execu- 
tion of his office, it is felony. Stat. g Am. c. 16. 

Stat. 6 Geo. 1. c. 23. fe. 12. If any perſon ſhall wil- 
fully and maliciouſly aſſdult any perſon in the public 
ſtreets or highways, with an intent to tear, ſpoil, cut, 
burn or deface, and ſhall tear, ſpoil, cut, burn, or deface 
the garments, &c. of ſuch perſon, tis felony ; and the 
offender may be tranſported for ſeven years. | 

Aſſaulting perſons in a forcible manner, with intent to 

commit coins: is made felony and tranſportation, by 
Stat. 7 Geo. 2. c. 21. And affaulting or threatening a 
counſellor at law, or attorney employed in a cauſe 
* a man; or a juror giving verdict againſt him; his 
adverſary for ſuing him, &c. is puniſhable on an indict- 
ment, by fine an 
Hawk. 58. 
\ Vide further, as to aſſault and battery, Bath. Ni. Pri, 
14, Sc. Black. Com. 4 V. 216, Sc. As to afſault and 
battery, and falſe impriſonment, Bath. Ni. Pri. 21, &c. 
Black. Com. 4 V. 218, &c. | 

ASSAL of weights and meaſures, (from the Fr. eſſay, i. e. 
a proof or trial) Is the examination of weights and mea- 
ſures, by clerks of markets, &c. Reg. Orig. 279.—Ac 
offiſam & aſſaiam Panis, Vini, & Cervifie. Paten. 37 
H. 8. Tho. Marrow. 

ASSAYER OF THE KING, (aſayator regis) Anofficer 
of the king's mint, for the trial of ſilver; he is indifferently 


impriſonment, for the contempt. 1 


roper cauſe) ; | appointed between the maſter of the mint and the merchants 
— —=d brain * 


t bring ſilver thither for exchange. Amo 2 fl. 6. cap. 
12. Veſſels of gold ſhall be afſayed. 28 Ed. 1. c. 20. 
and 18 Car. 2. c. 5. Mandatum eſt Will. Hardel clerico, 
quod convocatis in præſentia ſua omnibus monetariis aſſayato- 
ribus, cuſtodibus, operariis & aliis miniſtris de Cambiis regis 
London & Cantuar. per viſum & teſtimonium illorum provi- _ 
deat, quod tot tales operarii fint in prediflis Cambiis, qui 
ſufficiant operationes regias faciendas, ne rex pro defetiu 
hujuſmodi miniftrorum incurrat. Clauf. 17 H. 3. 


m. 8. 
. ASSAYERS, of plate made by gold/miths, &c. Theſe 
are for ing and marking thereof, of whom with their 


fees, and how the aſſay offices are regulated by ſtatute, ſee 
12 Geo. 2. c. 26. and Goldſmiths. * P 


ASSAYSIARE. 
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ASSAYSIARE, A word uſed in old charters for to 
take fellow judges. Henricus Dei gratia rex Angl. &c. 
Dilefo & fideli fuo Nicholao de la Tour ſalutem. Sctatts 
| quod conſtituimus vos 2 naſtrum una cum hiis quos 

voi duxeritis aſſayſiandos ad aſſiſam nove diſſeiſina capi- 
endam—Cartular. Abbat. Glaſton. MS. f. 57. 
ASSECURA RE, (adſecurare) To make ſecure by 
pledges, or any ſolemn interpoſition of faith. In the char- 
ter of peace between Hen. 2. and his ſons, this word is 
mentioned. Hoveden, anno 1174. | | 
"ASSEMBLY UNLAWFUL, (from the Fr. afſembler, 
i. e. aggregare) To flock together. It is the meet of three 
or more perſons to do an unlawful act, altho' they do it not: 
to AHault or beat any perſon; enter into houſes, or 
ds, &c. Weſt. Symb. part 2. elt. 65. Their meet- 
ing and abiding together makes the crime, where they do 
not execute their intentions: if the intention be to re- 
dreſs public grievances, and be executed, it is 3 
treaſon. 3 Iuſt. 9. The late riot act ordains, that 
where twelve perſons, or more, unlawfully aſſembled, con- 
tinue together an hour after proclamation to depart, they 
ſhall be guilty of felony. Stat. 1 Geo. I. c. 6. See Re- 
bellious Aſſembly and Riot. Vide Black. Com. 4 V. 146. 
ASSENT, or conſent. To a legacy of goods, the aſſent 
of the executor is neceſſary, before the legatee may take 
the ſame ; but to a deviſe of lands that are freehold, it is 
not required. Co. Lit. 111. The aſſent of an executor 
to a deviſe of a legacy, or of any perſonal thing, is fo] 
neceſſary, that if the legatee or deviſce take the thing 
without the delivery and aſſent of the executor, he may 
have an action of treſpals againſt them. Keike. 128. r 
Nelſ. Ab. 260. The Common law takes notice of the af- | 
ſent of the executor to the legacy, and doth give him 
time to conſider of the value of the goods, and ſtate of the 
debts of the teſtator, that he may pay a legacy with 
ſafety ; the executor being to pay debts before legacies. 
Perk. 550, No property can be transferred to the legatee 
without the aſſent of the executor : but if the executor 
doth once aſſent to the legacy, the legatee hath fuch a 
property veſted in him that he may take it, though the 
executor revokes his aſſent afterwards. And there may 
be an aſſent implied, as well as expreſs; as if the executor' 
offers the legatee money for what is bequeathed him; or 
directs others to the legatee to buy, it, &c. Plowd. 543. 
4 Rep. 28. When there are many executors, the aſſent 
of one to a legacy is ſufficient : and one executor may 
take a legacy without the aſſent of his co-executors. 
Perk. 572. Aſſent may be before or after probate of the 
will. An infant executor, at the age of ſeventeen years, 
may aſſent to a legacy: but it has been doubted, whether 
an adminiſtrator durante minori ætate can aſſent. Cro. 
Eliz. 719. A huſband is to give aſſent where his 
wife is executrix. A court of equity, or the ſpiritual 
court, may compel an executor to aſſent to a legacy. 
March 97. But an aſſent to a void deviſe will be alſo 
void. Plowd. 525. Aſſent of dean and chapter in making 
leaſes of church lands; vide Leaſes. Of the major part 
of corporations, in making by-laws, vide By-laws. And 
ſee ASSETS. 
ASSESSORS, Thoſe that aſſeſs public taxes; as two 
inhabitants in every pariſh were aſſeſſors for the royal aid, 
to rate every perſon according to the value of his eſtate. 
Anno 16, & 17 Car. 2. There are aſſeſſments of pariſh 
duties, for railing money for the poor, repairing of high- 
ways, &c. made and levied by rate on the inhabitants; 
as well as aſſeſſments of public taxes, &c. See Aſſiſors. 
ASSETS, (Fr. aſſez, i. e. ſatis) Signities goods enough 
_ to diſcharge that burthen which is caſt upon the executor 
or heir, in ſatisfying the debts and legacies of the teſtator 
or anceſtor. Bro. tit. Aſſets. Aſſets are real, or perſo- 
nal; where a man hath lands in fee ſimple, and dies 
ſeiſed thereof, the lands which come to his heir are aſſets 
real: and where he dies poſſeſſed of any perſonal eſtate, 
the goods which come to the executors are aſſets perſonal : 
aſſets are alſo divided into aſſets per deſcent, and aſſets inter 


maiues; aſſets by deſcent is where a perſon is bound in an 


obligation, and dies ſeiſed of lands which deſcend to the 
heir, the land ſhall be aſſets, and the heir ſhall be charged 
as far as the land to him deſcended will extend : aſſets 
inter maines is when a man indebted makes executors, and 


P. 43, 63. 
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leaves them ſufficient to pay his debts and legacies; or 
where ſome commodity or profit ariſeth to them in right 
of the teſtator, which are called affets in their bands. 
Terms de Ley 56, 77: | | | 
As to aſſets by deſcent it is to be obſerved, that by the 
Common law, if an heir had fold or aliened the lands 
which were aſſrts, before the obligation of his anceſtor 
was put in ſuit, he was to be diſcha and the debt 
was loſt : but by ſtatute, the heir is made liable to the 
value of the land by him fold, in action of debt — 
inſt him by the obligee, who ſhall recover to the value 
the ſaid land, as if the debt was the proper debt of the 
heir; but the land which is fold or aliened bona fide be- 
fore the action brought, ſhall not be liable to execution 
upon a judgment recovered againft the heir in any ſuch 
action. Stat. 3 & 4 V. & M cap. 14. Where a man 
binds himſelf and his heirs in a bond; and dies, leavi 
iſſue two ſons, if the eldeſt ſon enters on the lands by de- 
ſcent as heir to the father, and die without iſſue; and 
then the youngeſt ſon enters, he ſhall be cha with 
aſſets as heir to the father. Dyer 368. Lands which 
come to the heir by purchaſe ſhall not be aſſets; for tis 
only lands by deſcent that are aſſets. 1 Danv. Ar. 577. 
A. reverſion in fee, depending upon an eftate-tai}, is not 
aſſets; becauſe it lies in the will of the tenant in tail to 
dock and bar it by fine, &c. 6 Rep. 56. But after the 
tail is ſpent, it is aſſets. 3 Mod. 257. And a reverſion 


on an eſtate for life or years ſhall be aſſets. A reverſion 


expectant upon the determination of an eftate for life is 

ets, and ought to be pleaded ſpecially by the heir; 
and the plaintiff in ſuch caſe may take judgment of it 
cum acciderit. Dyer 371. Carthew's Rep. 129. An 
advowſon is afſets; but not a preſentation to a church 
actually void, which may not be fold. Co. Lit. 374. 
Lands of ceſtxy que truſt ſhall be aſſets by deſcent. Stat. 
29 Car. 2. c. 3. . 12. Alſo | | 

“ Eſtate pur auter vie ſhall be aſſets in the hands of 
the heir, if it come to him by reaſon of a ſpecial occu- 
pancy, and where there is no ſpecial occupant, it ſhall 

o to the executors or adminiſtrators of the party that had 

the eſtate thereof by virtue of the grant, and ſhall be aſ- 
ſets in their hands.” | ; 
And lands by deſcent in antient demeſne will be aſſets 
in debt. But a copyhold eſtate deſcending to an heir is 
not aſſets. nor is any right to an eſtate aſſets, without 
8— &c. till recovered and reduced into poſſeſſion 

anv. 577. 

An annuity is no aſſets, for it is only a choſe en ation. 
Br. Aſſets per Deſcent, pl. 26. 

Equity of redemption of an eſtate mortgaged, and a 
term for years to attend the inheritance are aſſets. 3 
Leon. 32. An heir may plead riens per deſcent, but the 


. plaintiff may reply that he had lands from his anceſtor , 


and ſpecial matter may be given in evidence, &c. 2 & 
4W.& M. c. 14. 5 Rep. 60. A ſpecial judgment againſt 
aſſets only ſhall have relation to, and bind the lands from 
the time of the filing the original writ or bill. Carth. Rep. 
245. As to the heir being bound, vide Co. L. 209, 376, 
383, 384, 386. 

As to aſſets inter maines, money decreed in a court of 
equity by reaſon of executorſhip, or ariſing by ſale of 
lands by executors; and damgges recovered by executors; 
alſo intereſt of the teſtator's — lent by executors, ſhall 
be aſſets. 2 Chan. Rep. 152. Thoſe goods and chattels, 
which belonged to the teſtator at his death, and which do 
come to the hands of the executor, are aſſets, to make 
the executor chargeable to creditors, Sc. 6 Rep. 47. 
But ſuch things as are not valuable ſhall not be aſſets : 
and debts, &c. when recovered by the executor after the 
death of the teſtator, ſhall be accounted aſſets; and not 
before recovered, for the executor ſhall not be charged 
for a debt, if he cannot recover it. Wood's Inft. 323. 
A releaſe of a certain debt due to the teſtator makes it 
aſſets in the executor's hands; becauſe it ſhall be intended 
he would not have made the releaſe, unleſs the money 
had been paid to him. 1 Nelſ. Abr. 262. 


If an obliger or creditor is made executor, the debt is 


aſſets; but he may pay himſelf, before any other in equal 
or inferior degree. 1 I. 264. Office of Ex. cb. 2. 
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ASS 
If an executor of his own wrong, to whom 20 J. is 
owing, doth ſeize goods to the value of 201. intending to 
ay himſelf a debt of that value, this ſhall be aſſets in his 
hands to make him chargeable to any creditor or legatee. 
5 Rep. 30. n 3 
Tho' a plantation be an inheritance, yet being in a 
foreign country, it is a chattel to pay debts, and a thing 
that 1s teſtamentary. Vent. 358. a 

Leaſes are aſſets to pay debts, notwithſtanding the aſſent 

of the executor to the deviſe of them. 1 Lill. Abr. 99. 
Where an executor of leſſee for years receives the profits 
of the land, they are appropriated to the uſe of the leſſor; 
but what is over and above the rent ſhall be aſſets. 
1 Salk. 79. If an executor ſurrenders a term of years, 
which he had as executor, to him in reverſion; or if he 
purchaſes the reverſion, tis not extinct as to him; but 
ſhall ſtill remain aſſets in the executor to ſatisfy debts and 
legacies, 1 Rep. 87. ; g 

Aſſets in the hands of one executor is aſſets in the 
hands of others; and if an executor hath goods of the 
teſtator in any part of the world, he ſhall be charged in 
reſpect of them. 6 Rep. 47. In actions againſt execu- 
tors, the jury muſt find aſſets of what value; for the 
plaintiff ſhall recover only according to the value of th 
aſſets found. 1 Roll. Rep. 58. 

ASSEWIARE, To draw or drain wot from 2 

nds. Quod ipſi mariſcum predifium aſſewiare, & ſe- 
— 3 Allie, a —— & in culturam redi- 
gere. Et Mariſcum illum fic aſſewiatum, incluſum & in 
culturam redatium tenere. Mon. Ang. 2 Vol. f. 334. 

ASSIDERE, or Haan To tax equally. Proviſum eſt 
generaliter quad pred. quadrageſima hoc modo aſſideatur & 
colligatur. Mat. Pariſ. anno 1232. Sometimes it hath 
been uſed to aſſign an annual rent, to be paid out of a par- 
ticular farm, &c. As, manerium rex Stephanus dedit & 
aſſedit eis pro centum marcis. 

ASSIGN, (afſignare) Hath two ſignifications; one ge- 
neral, as to ſet over a right to another, or appoint a de- 
puty, &c. And the 2 ſpecial, to ſet forth or point 
at, as we ſay to aſſign error, aſſign falſe judgment, waſte, 
aſſigning of error, it muſt be ſhewn where the 
error is committed; in falſe judgment, wherein the judg- 
ment is unjuſt; in waſte, wherein eſpecially the waſte is 
done. F.N.B. 19, 112. Reg. Orig. 72. Allo juſtices 
are ſaid to be aſſigned to take aſſiſes. Stat. 11 H. 6. c. 2. 
And ſee ASSIGNEE and ASSIGNMENT. 

ASSIGNEE, (affignatus) Is he that is deputed or ap- 
pointed by another to do any act, perform any buſineſs, or 
enjoy any commodity. And aſſignees may be by deed, or 
in law: aſſignee by deed is when a leſſee of a term, &c. 
ſells and aſſigns the ſame to another, that other is his aſ- 
ſignee by deed : aſſignee in law is he whom the law fo 
makes, without any appointment of the perſon; as an 
executor is aſſignee in law to the teſtator. Dyer 6. But 
if there bg aſſignee in deed, aſſignee in law is not allowed: 
if one covenant to do a thing to F. S. or his aſſigns by a 
day, and before that day he dies; if before the day he 
name any aſſignee, the thing muſt be done to his aſſignee 
named ; otherwiſe to his executor or adminiſtrator, who 
is aſſignee in law. 27 H.8. 2. A. leaſed lands to B. 
for nine years, the remainder after his death to the ex- 
ecutors or aſſigns of the ſaid B. for forty years, then B. 
dies inteſtate, and his wife adminiſters to him; in this 
caſe the adminiſtrators are not aſſignees. Owen 125. 
He is called aſſignee, who hath the whole eſtate of the 
aſſignor: and an aſſignee, though not named in a condi- 
tion, may pay the money to ſave the land; but he ſhall 
not receive any money, unleſs he be named. 1 Inſt. 215. 
Aſſignees may take cont. wage of forfeitures on conditions, 
when they are incident to the reverſion, as for rent, &c. 
1 And. 82. And regularly every aſſignee of the land 
may take advantage of inherent covenants; alſo aſſignees 
are bound by ſuch covenants, as a covenant to repair, 
&c. But if it concerns a thing not in being at the time 
of the demiſe, as to make a new edifice, &c. the aſſignee 
is not bound, except he be named in expreſs words; nor 
is he when named, if the thing to be done does not con- 
cern the thing demiſed, but is collateral to it; or in con- 


tracts merely perſonal. 1 Cro. 552. 1 Roll. Abr. 918. 
Plowd. 284. 2 N 


A SS 

Under the word affigns, the aſſignee of an aſſignee in 
tuum, the heir of an — = the * of an 
eir, ſhall take. Co. Lit. 384. 5. So, if a man cove- 
nant with another, his executors and afſigns, the aſſignee 
of an aſſignee, and his executors, and the aſſignee of an 
executor or adminiſtrator of every aſſignee are included, 
and ſhall have covenant. . 5 Co. 17. 5. But if an obli- 
gation be, to pay ſuch perſons as he ſhall name by his will, 
or writing; there muſt be an expreſs nomination, and his 

executor ſhall not take as aſſignee. Mo. 855. 
2 Show. 
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A deviſee is an aſſignee in law; per cur. 

Where · a power is coupled with an intereſt, an aſſignee 
* executor of an aſſignee may take as aſſignee. 2 
57. * | 0" + 

An aſſignee is he that poſſeſſes or enjoys a thing in his 
own right; and deputy 4 he that does A in the right of 
another. Perkins. See CONDITION, COVENANT, &c. 

ASSIGNMENT, (aſſignatio) Is the ſetting over or tranſ- 
ferring the intereſt a man hath in any thing to another. 


For the better explaining this head, it will be proper 
to conſider, | 


I. What things are aſſignable. 5 

II. Where an aſſignee Fall take advantage of the cove- 
nant of an aſſignor. ; | 

III. Where an aſſignee ſhall be bound by the covenant of 
an aſſignor. 


I. Aſſignments may be made of lands in fee, for life; 
or years ; of an annuity, rent-charge, judgment, ſtatute, 
&c/ but as to lands they are uſually of leaſes and eſtates 
for years, &c. And no eſtate of freehold, or term for 
years, ſhall be aſſigned but by deed in writing ſigned by 
the parties; except by operation of law. Stat. 29 Car. 
2 C. 3. A 2 right of entry, title for condition 
broken, a truſt, or thing in action, cannot be granted or 
aſſigned over. 1 Inſt. 214. 

But though a bond, being a choſe in action, cannot be 
aſſigned over ſo as to enable the aſſignee to fue in his own 
name, yet he has by the aſſignment ſuch a title to the 
paper and wax, that he may keep or cancel it. Co. Lit. 
232. And bonds, &c. are aſſigned by power of attor- 

to receive and ſue in the aſſignor's name: but bills 

of exchange are aſſignable by indorſement, and the aſ- 
ſignees may recover in their own names by Stat. 3 & 4 
Ann. c. 9. | 

Alſo in equity a bond is aſſignable for a valuable con- 
ſideration paid, and the aſſignee alone becomes intitled to 
the money; ſo that if the obligor, after notice of the aſ- 
ſignment, pays the money to the obligee, he will be 
compelled to pay it over again. 2 Vern. 595. | 

An aſſignee muſt take it ſubject to the ſame equity that 
it was in the hands of the obligee; as if on a marriage 
2 the intended huſband enters into a marriage · brokage 
bond, which is afterwards aſſigned to creditors, yet it ſtil} 
remains liable to the ſame equity, and is not to be car- 
ried into execution againſt the obligor. 2 Yern. 428. 

Where there is a bond for the performance of covenants 
in a leaſe, if the leſſee aſſigns the leaſe, he may likewiſe 
aſſign the bond; but this muſt be before any of the cove- 
nants are broken; but if any of the covenants are broken, 
and the leſſee afterwards aſſigns the leaſe and bond, and 
the aſſignee puts the bond in ſuit, *tis maintenance. 
Godb. 81. | 

Tis enacted by the ſtatute 7 Fac. 1. c. 15. That a debtor 
to the king ſhall not ajſign any debts to him, but ſuch as did ori- 
ginally grow due to the debtor; afterwards there was a 
debtor to the huſband in 2000 J. by a ſtatute; the huſ- 
band made his wife executrix, and died; ſhe married 
again one G. D. who was indebted to the king, and then 
the huſband and wife aſſigned this ſtatute to the king in 
ſatisfaction of the debt due to him; adjudged, that the 
aſſignment was good, for tho? the ſecond huſband had the 
ſtatute in right of his wife, and by conſequence the debt 
was not originally due to him ; yet becauſe he might re- 
leaſe the ſtatute tis the ſame thing as if it had been ori- 
ginally taken in his name. 2 Cro. 324. 
An office of truſt is not grantable or aſſignable to another; 


| _ therefore it was adjudged, that the office of a filazer, 


which 


CCC 
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f itle for a condition broken, cannot proſe | , « 3+ c. = 
_— Ls 8 e by Jaw; for if this were per- | a bankrupr's effects by the ſeveral ſtatutes of bankruptcy. : 3 
mitted, it would promote maintenance, and prove pre- þ ive the afſiente advantage of the 1 
judici „being able to contend with thoſe with II. As to what caſes give tbe 4 9 
arrows gies — — was, might find themſelves affignor's covenant, it is to be obſerved, in general, = 
— 9 by a powerful adverſary. Co. Lit. 214. 1 Roll. that, 4} ; 
Ar. 376. Skin. 6, ae. but where it is coupled | If the remainder of a term of years be a/igned to an- 3 


8 | A POR pe l be aſſigned: agreed Per cur. as | other, the aſſignee ſhall have the benefit of a leſſee; and 


where a leaſe was made with power for leſſor, his heirs | of re-entry upon a leaſe 1 the ny 1 
and aſſigns, to cut down, grub up, and fell trees; and | years, &c. by the _ 32 H. 6 _ 884 * 
leſſor granted ſome of the trees to defendant who with his lignee of a reverſion of a wy 2 take yan age - 
ſervants entered and cut them down; and it was objected, | covenant againſt the leſſee of a ſhorter _ as where 
that this was a power annexed to the reverſion only, and | leſſee for twenty years makes a us — our years. N 23 
not aſſignable; and that he might have juſtified under the 694, 695. The word us o is ſu * to _ an .z 
leſſor, Bo not in his own right. But judgment quod allignee; and the grantee of a 3 pe = oo f gnee = 
quereus nil capiat. The liberty is annexed to the trees, | tO have benefit of a covenant, grant, &c. _ 273: Þ 
and as incident to them, aſſignable with them. 2 For. | A leaſe was made for years of lands, _— t - W g ; 

206. The leflor might ſever the trees from the reverſion. | the leſſor grants the trees to the leſſee, and he aſſigns the 


flee out of poſſeſſion cannot make any aſſignment | of the rent; afterwards the leſſee made an aſſignment of 
of * from of the land ; Co muſt brit DT and | his term : and it was held, that his aſſignee might have 
recontinue his poſſeſſion; or ſeal and deliver the deed remedy upon the covenant a of rerainer againſt the 
upon the land, which puts the aſſignee into actual poſleſ- | aſſignee of the reverſion, Plowd. 72. : 
ſion. Daliſ. 81. But it has been adjudged, that where | Leſſce for years made an aſſignment of part of his term, 
leflee for years of the crown is put out of his eſtate by a | and the aſſignee covenanted to repair; afterwards the leſſee 
ſtranger, yet he may aſſign the term, tho? he is not in | deviſed the reverſion of the whole term to another, and 
poſſeſſion ; becauſe the reverſion being in the crown, he | died, and the deviſee brought an action of covenant againſt 
cannot lawfully be put out of poſſeſſion, but at his own | the aſſignee; adjudged, that this deviſee of the reverſion 
will. Co. Eliz. 275. | was an aſſignee to take the benefit of this covenant or 
If leſſee for years aſſigns all his term in his leaſe to an- | condition within the ſtatute 32 H. 8. c. 34. of conditions, 
other, he cannot reſerve a right in the af/ignment ; for he | Godb. 161. 7 
hath no intereſt in the thing by reaſon of which the rent | An aſſignee of an aſſignee, an executor or adminiſtrator 
. reſerved ſhould be paid; and where there is no reverſion | of an aſſignee, or an aflignee of an executor, are com- 
there can be no diſtreſs : but debt may lie upon it, as on | prehended under the word aſſigns, and theſe ſhall have an 
a contract. 1 Lill. Abr. 99. Leſſee for term of years | action of covenant for a breach of any covenant which 
aſſigns over his term and dies, his executors ſhall not be | runs with the land. 5 Rep. 16. Spencer's caſe. 
charged for rent due after his deceaſe. Noy's Max. 71. Leſſee for years covenanted for himſelf and his afipns, 
Where the executor of a leſſee ſigns the term, debt will | that he would not lop the trees, &c. afterwards the leſſee 
not lie againſt him for rent incurred after the afſignment ; | died inteſtate, and adminiſtration was granted to W. R. 
A e ward g - g 
becauſe there is neither privity of contract, nor eſtate be- | who lopped the trees, &c. adjudged, that it was a breach 
tween the leſſor and executor: but if the leſſee himſelf | of the covenant, for an adminiſtrator is an aſſignee as well 
aſſigns his leaſe, the privity of contract remains between | as an executor. Moor 44. 
him and the leſſor, although the privity of eſtate is gone | Leſſee for life made a leaſe for ſeventeen years, who in 
by the aſſignment, and he ſhall be chargeable during his | the next year aſſigned the term to B. who made a leaſe to 
life ; but after his death the privity of contract is Iike- W. R. for fourteen years, rendering rent on certain days, 
wiſe determined. 3 Rep. 14. 1 Nelf. Abr. 271. Al- | and if behind for r after, being Fei de- 


2 Med. 317 land over to another: 3 8 paſs by this 
rs © | in action, and not aſ- | aſſignment to the aſſignee. Goldſb. 188. 9 
dg See . C . ey Rs T he leflor demiſed . _ 8 7 * 
ö ed if a lea ears before entry and | his executors and aſſigns, that were diſturbed or 4 
42 ways See — we 4 N forced to pay any charge, &c. he ſhould retain ſo much I 
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though a leſſee make an aſſignment over of his term, yet | manded, and not paid, the leaſe to be void; in the 
debt lies againſt him by the leſſor or his heir, (not having | reverſion for ſeventeen years, granted all his eſtate and in- 
accepted rent from the aſſignee :) but where a leſſee affigns | tereſt by deed parol to one Rowland, who demanded the 
his term, and the leſſor his reverſion, the privity is de- |. rent, and entered for non-payment ; one queſtion was, 
termined, and debt doth not lie for the reverſioner againſt | whether at Common law, without the help of the ſtatute 
the firſt leſſee, Moor 472. Vide Barker v. Dormer. 1 Sho. | 32 H. 8. c. 34. of conditions, the aſſignee of him in reverſion 
OO could take the ſame advantage of this leaſe, , being void, 

In caſe of action of debt for rent by the aſſignee of a re- | as the aſſignee of the term himſelf might have done, who 
verſion, the defendant, a leſſee may plead, that, before | granted the leaſe for fourteen years? and adjudged, that 
any rent became due, he af/igned the term to another; - might by the grant of all bis eſtate, if it had been in 
but he muſt fer forth in his plea that he gave notice to writing, and that by the ftatute 32 H. 8. c. 34. the grantee 
the 15 of the aſſignment made. Raym. 163. A man | of the reverſion of a term, ſhall have the benefit of a con- 


made a leaſe, provided that the leſſee or his Ans] dition annexed to a leſſer term derived out of a larger. 
ſhould not alien the premiſſes without licence of the leſſor, Moor 525. | 


&c. who after gave licence to the leſſee to alien; by this > 
the leſſee or his aſſigns may alien in infinitum. 4 Rep. | III. With reſpe# to the 2 in which the aſſignee is 


119. | bound covenant of the aſſignor. 

Adjudged, that ſome things in reſpe& of their nature N E 
are not aſſignable, or to be granted over: as for inſtance, | As the rent iſſues out of the land, the aſſignee generally 
if the donee in tail holdeth of the donor by fealty, he can- | who has the land, and is privy in eſtate, is debtor in re- 
not aſſign it over to another, becauſe fealty is incident to, ſpect thereof. 3 Rep. 32. 
and inſeparable from the reverſion: ſo if the founder of | The aſſignee of a term is bound to perform all the co- 
a college grant his foundation, tho? it be to the king, the | venants annexed to the eſtate ; as if A. leaſes lands to B. 


— 


grant is void, becauſe-*tis inſeparable from his blood. and B. covenants to pay the rent, repair houſes, &c. dur- 
| ing the ſaid term, and B. aſſigns to J. S. the aſſignee is 
os bound 


11 Rep. in Magdalen College's caſe. 
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bound to perform the covenants during the life of the firſt 
leſſee, ane the aſſignee be not named, becauſe the co- 
venant runs with the land being made for the mainte- 
nance of a thing in eſe at the time of the leaſe made. 
1 Roll. Abr. 521. Cro. Elia. 457. Moor 399. 5 Co. 


2 

** if A. leaſes for years to B. and B. for himſelf, his 
executors and adminiſtrators, covenants with A. to build 
a wall upon a part of land demiſed, and after B. aſſigns, 
the aſſignee is not bound by this covenant; for the Jaw 
will not annex the covenant to a thing not in efſe. 5 Co. 
15. Yet vide poſt. | 

But if B. had covenanted for him and his aſſigns to 
build the wall, &c. this would have bound the aſſignee, 
becauſe it is to be done upon the land, and the aſſignee 1s 
to have the benefit thereof. 5 Co. 15. 

The leſſee covenanted for himſelf, his executors and 
adminiſtrators, to leave fifteen acres every year for pa- 
ſture, without ploughing it, and afterwards he aſſigned his 
leaſe to the 2 againſt whom an action of cove- 
nant was brought for not leaving fifteen acres in paſture, 
&c. and upon a demurrer to the declaration it was in- 
ſiſted for the defendant, that he was not bound by this co- 
venant, becauſe he was not aſſignee of the leſſee, who had 
covenanted only for his executors and adminiſtrators, and not 
for his aſſigns, for they were not named in the covenant ; 
but adjudged this covenant binds him, though not nam- 
ed, becauſe it is for the benefit of the eftate ; but it had 
been otherwiſe if it had been to do a collateral act as to 
build de novo, or the like, for in ſuch caſe the aſſigns of the 
covenantor are not bound, unleſs named. 2 Cro. 125. 

Where the executer of a-leſſee aſſigns the term, debt will 
not lie againſt him for rent incurred after the aſſignment, 
becauſe there is neither privity of contract between the leſ. 
ſor and the executor, before the aſſignment, nor privity of 
eſtate, after the aſſignment, and this was Verton and Sya- 
dalis's caſe; but where the IE ee himſelf aſſigns his leaſe, in 
ſuch caſe the privity of contre ſtill remains between him 
and the leſſor, though the privity of eſtate is gone by the 
aſſignment, and therefore notwithſtanding that aſſign- 
ment, he ſhall be chargeable during his life, but after his 
death the privity of contract is likewiſe determined. 3 

24. 


f an aſſignment is made by an aſſignee, the firſt aſſignee 
is not ſuable for the rent ; ber if he be accepted by the 


leſſor, the admiſſion of one aſſignee is the admiſſion of 
twenty. Comp. Attorn. 491. Aſſignment by an aſſignee 
diſchargeth him, becauſe he was only chargeable as hav- 
ing the land; and there is no occaſion for giving notice 
to the leſſor of his aſſignment over. Comberk, 192. 
Leſſee for years rendering rent, covenants to build a 
houſe on the lind in ten years; within which time he 
aſſigns his term, action lies on the covenant againſt the 
aſſignee. Godb. 60. But where a leſſee covenanted for 
himſelf and his aſſigns to rebuild a houſe before ſuch a 
time, which he did not do, but after the time expired 
he aſſigned the term; adjudged that this covenant will 


not bind the aſſignee, becauſe it was broken before the 


aſſignment. 1 Salk. 199. 

Alſo though the covenant be for him and his aſſigns, 
yet if the — to be done be merely collateral, — no 
way concern the thing demiſed, the covenant ſhall not 
bind the aſſignee; as if it be to build an houſe upon 
other land of the leſſor, or to pay a collateral ſum. 
5 Co. 15. 

The ſtatute 32 H. 8. c. 34. enables grantees of reverſions to 
enter for conditions broken, and to bring attions of covenant, 
&c. and alſo enables the tenants of particular eſtates as for 
life, &c. to have attions of covenant againſt their grantees ; 
the queſtion was, if a leſſee for life covenant for himſelf, 
his executors and adminiſtrators, to build a wall on the 
lands, and afterwards he aſſigns the eſtate to V. R. 
whether he or the grantee of the reverſion may have an 
action of covenant againſt /. R. the aſſignee, if the wall 
is not built; and adjudged, that he may, though the 
word afſigns was not in this covenant, but only executors 
and adminiſtrators ; for by the acceptance of the poſſeſ- 
ſion he had made himſelf ſubje& to all the covenants 
which run with the land, and are inherent to it. Such 
as paying rent, repairing, building walls, &c. and to ſuch 
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he is bound without the ſpecial word aſſigns, but not to 
any collateral covenants. Moor 159. 

Where tenant for years affigns his eſtate, no conſidera- 
tion is neceſſary; for the tenant being ſubje& to pay- 
ment of rent, &c. is ſufficient to veſt an eſtate in the 
aſſignees : in other caſes ſome conſideration muſt be paid. 
1 Mod. 263. The words required in aſſignments are, 
grant, aſſign, and ſet over; which may amount to a grant, 
feoffment, leaſe, releaſe; confirmation, Sc. 1 ft. 301. 
In theſe deeds. the aſſignor is to covenant to fave harm- 
leſs from former grants, Sc. That he is owner of the 
land, and hath power to aſſign; that the aſſignee ſhall 
quietly enjoy, and to make further aſſurance ; and the 
aſſignee may covenant to pay the rent, and perform the 
covenants, Sc. See farther ASSIGNEE, CONDE 
TION, COVENANT. 


An aſſignment of chambers in an inn of court. 


HIS indenture, made the day, &c. in the year of our 
Lord, &c. Between A. B. of &c. %; of the one 
part, and C. D. of, &c. gent. of the other part: Whereas 
in and by a certain writing made and dated, &c. at Lincoln's 
Inn, the benchers of the ſaid inn did order that the ſaid A.B. 
ſhould have a leaſe of all that chamber up one pair of ſtairs, 
number, &c. belonging to Lincoln's Inn * for the term 
of twenty-one years, to commence, at, &c. under the yearly rent 
of, &c. as by the ſaid recited writing or order may more fully 
appear : and whereas in purſuance of the ſaid order, a leaſe 
of the ſaid chamber hath been ſince made and granted to the ſaid 
A. B. for the ſaid term of twenty-one years, &c. Now this 
indenture witneſſeth, That the ſaid A. B. for and in conſide- 
ration of the ſum of two hundred pounds of lawful money of 
Great Britain, to him in hand paid by the ſaid C. D. at and 
before the ſealing and delivery hereof, the receipt whereof he 
doth hereby acknowledge, Hath granted, bargained, ſold, aſſigned 
and ſet over; and by theſe preſents doth grant, bargain, ſell 
aſſign and ſet over unto the ſaid C. D. his executors, admi- 
niſtrators and aſſigns, All that the chamber aforeſaid with the 
appurtenances, and all the eftate, right, title, intereſt, pro- 
perty, claim and demand whatſoever of bim the ſaid A. B. of, 
in and to the ſame, or any part thereof : To have and to hold 
the ſaid chamber, with the appurtenances, to the ſaid C. D. 
his executors, adminiſtrators and aſſigns, from henceforth, for 
and during all the reft and reſidue of the ſaid term of twenty- 
one years, therein to come and unexpired. And the ſaid A. B. 
doth by theſe preſents, for himſelf, his executors and admini- 
ſtrators, covenant and grant to and with the ſaid C. D. his 
executors, adminiſtrators, and aſſigns, in manner following ; 
(that is to ſay,) that he the ſaid A. B. hath good right, Fl 
power and lawful authority, to grant and aſſign the ſaid cham- | 
ber and premiſſes above mentioned, in manner and form 
aforeſaid : And that the ſame is free and clear of all former 
grants, aſſignments, incumbrances, arrears of rent, and all 
other duties payable to the ſaid ſociety of Lincoln's Inn, or any 
the officers or miniſters thereof, or otherwiſe howſoever : 
And alſo that he the ſaid C. D. his executors, adminiſtra- 
tors and aſſigns, ſhall and lawfully may at all times hereafter, 
during the reſt and reſidue now to come and unexpired of the 
ſaid term of twenty one years, peaceably and quietly have, 
hold, occupy, poſſeſs and enjoy the ſaid chamber and premiſſes 
above mentioned, and hereby granted and aſſigned, without any 
let, ſuit, trouble, eviction, ejection, claim or demand, of or 
by the ſaid A. B. his executors, adminiſtrators, or aſſigns, or 
any other perſon or perſons whatſoever : And further, that he 
the ſaid A. B. his executors and adminiftrators ſhall and will, 
from time to time, and at all times hereafter, upon the reaſon- 
able requeſt, and at the coſt and charges of the ſaid C. D. his, 
&c. make, do, andexecute, or cauſe tobe made, done, andexecuted, 
all and rp 9" further alis and aſſurances, for the better 
aſſigni aſſuring of the ſaid chamber, and premiſſes to 
the ſaid C. D. as by him the ſaid C. D. or his counſel learned 


in the law, ſhall be reaſonably deviſed, adviſed or required. 


In witneſs whereof the parties above named have hereunto 
put their hands and ſeals the day and year above written. 


Form of an aſſignment of a bond. 


O all people to whom theſe preſents ſhall come, greet- 
T ing: Whereas A. B. of, &c. in and by one bond or 
obligation, 


* 
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obligation, bearing date, &c. became bound to C. D. of, &c. 
in tbe penal ſum of, &c. conditioned for the payment of, &c. and 
intereſt at a day long fince paſt, as by the ſaid bond and con- 
dition thereof may appear: And whereas there now remain: 
due to the ſaid C. D. for principal and intereſt on the ſaid 
bond, the ſum of, &c. Now know ye, That the ſaid C. D. 
for and in conſideration of the ſaid ſum of, &c. of lawful Bri- 
tiſh money to him in hand paid by E. F. of, &c. the receipt 
whereof the ſaid C. D. doth hereby acknowledge ; be the ſaid 
C. D. Hath a/figned and ſet over, and by theſe preſents doth 
aſſign and ſet over unto the ſaid E. F. the ſaid recited bond or 
obligation, and the money thereupon due and ary and all bis 
right and intereſt of, in and e e And the ſaid C. D. 
for the conſideration aforeſaid, Hath made, conſtituted and ap- 
pointed, und by theſe preſents doth make, conſtitute and appoint 
the ſaid E. F. his executors and adminiſtrators, bis true and 
lawful attorney and attornies irrevocable, for him and in bis 
name, and in the name and names of his executors and admi- 
niftrators, but for the ſole and proper uſe and benefit of the ſaid 
E. F. his executors, adminiſtrators and aſſigns, to aſk, require, 
demand and receive of the ſaid A. B. his heirs, executors and 
adminiſtrators, the money due on the ſaid bond; and on non- 
payment thereof, he the ſaid A. B. bis beirs, executors and 
adminiſtrators, to ſue for, and recover the ſame; and on pay- 
ment thereof to deliver up and cancel the ſaid bond, and give 
ſufficient releaſes and diſcharges thereof, and one or more 
attorney or attornies under him to conſtitute ; and whatſoever 
the ſaid E. F. or his attorney or attornies, ſhall lawfully do in 
the premiſſes, the ſaid C. D. doth hereby allow and affirm. 
And the ſaid C. D. doth covenant with the ous E. F. that be 
the ſaid C. D. hath not received, nor will receive the ſaid 
money due on the ſaid bond, or any part thereof; neither ſhall 
or will releaſe or diſcharge the ſame, or any part thereof ; but 
will own and allow of all lawful procee +4 = recovery 
thereof; be the ſaid E. F. ſaving the ſaid C. D. harmleſs, 
of _ from any coſts that may happen to him thereby. In 
witneſs, &c. * 


ASSIMULARE, To put highways together: tis 
mentioned in Leg. Hen. 1. c. 8. 

ASSISA CADERE. This word ſignifies to be non- 
ſuited; as when there is ſuch a plain and legal inſuffici- 
ency in a ſuit, that the complainant can proceed no further 
on it. Fleta, lib. 4. cap. 15. Bratton, lib. 2 cap. 7. 

ASSISA CADIT IN IURATAM, Is where a thing 
in controverſy is ſo doubtful, that it muſt neceſſarily be 
tried by a jury. Fleta, lib. 4. c. 18. . 

ASSISA CONTINUANDA, A writ directed to the 
juſtices of aſiſe for the continuation of a cauſe, when cer- 
tain records alledged cannot be produced in time by the 
party that has occaſion to uſe them. . Orig. 217. 

ASSISA PROROGANDA, Is a writ directed to the 
Juſtices aſſigned to take aſj/es, for the ſtay of proceed- 
ings, by reaſon of the party's being employed in the 
king's buſineſs. Reg. Orig. 208. 

ASSISE, (Fr. aſis) According to our antient books is 
defined to be an aſſembly of knights, and other ſubſtan- 
tial men, with the juſtice, in a certain place, and at a cer- 
tain time appointed. Cufum. Normand. cap. 24. This word 
is properly derived from the Latin verb af/ideo, to fit to- 
gether; and is alſo taken for the court, place, or time, 
when and where the writs and proceſſes of aſſiſe arehandled 
or taken. And in this ſignification aſſiſe is general; as 
when the juſtices go their ſeveral circuits with commiſſion 
to take all aſſiſes; or ſpecial, where a ſpecial commiſſion 

is granted to certain perſons (formerly oftentimes done) 
for taking an aſſiſe upon one or two diſſeiſins only. 
Braf. lib. 3. Concerning the general aſſiſe, all the 
counties of England are divided into fix circuits, and two 
Judges are aſſigned by the king's commiſſion to every cir- 
cuit, who hold their aſſiſes twice a year in every county, 
(except Middleſex, where the king's courts of record do 
fit, and where his courts for his counties palatine are 
held) and have five ſeveral commiſſions. 1. Of cyer and 
terminer, directed to them and many other gentlemen of 
the county, by which they are empowered to try treaſons, 
felonies, &c. and this is the largeſt commiſſion they have. 
2. Of gaol delivery, directed to the judges and the clerk 
of aſſiſe aſſociate, which gives them power to try every 
priſoner in the gaol committed for any offence whatſoever, 


| 
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but none but priſoners in the gaol; ſo that one way of 
othet they rid the gaol of all the priſoners in it. 3. Of 
afſiſe, directed to themſelves only and the elerk of aſliſe, 
to take aſſiſes, and do right upon writs of aſſiſe brought 
before them by ſuch as are wrongfully thruſt out of their 
lands and poſſeſſions : which writs were heretofore fre- 
vent; but now mens? poſſeſſions are fooner recovered by 
ejectments, &c. 4. Of nift prius, directed to the judges 
and clerk of aſſiſe, by which civil cauſes, grown to ifſue in 
the courts above, are tried in the vacation by a jury of 
twelve men of the county where the cauſe of action ariſes; 
and on return of the verdict of the jury to the court above, 
the judges there give judgment. 5. A c on of the 
peace, in every county of the circuits ; and all juſtices of 
the peace of the county are bound to be prelent at the 
aſſiſes; and ſheriffs are alſo to give their attendance on 
the judges, or they ſhall be fined. Bacon's Elelm. 15, 16, 
Sc. There is a commiſſion of the peace, over and ter- 
miner and gaol-delivery of Newgate, held ſeveral times in 
a year, for the city of London and county of Middleſex, at 
Juſtice Hall in the Old Bailey, where the lord mayor is 
the chief judge. In Wales there are but two circuits, 
North and South Wales ;, for each of which the, king ap- 
points two perſons learned in the laws to be judges. Star. 
18 Eliz. c. 8. If juſtices fit by force of a commiſſion, 
and do not adjourn the commiſſion, it is determined. 4. 
Inft. 265. The conſtitution of the juſtices of aſſiſe was 
begun by Hen. 2. though ſomewhat different from what 
they now are: and by Magna Charta juſtices ſhall be ſent 


through every county once a year, who, with the knights 


of the reſpective ſhires, ſhall take aſſiſes of novel diſſeiſin, 


Sc. in their proper ſhires, and what cannot be determined 
| there ſhall be ended by them in ſome other place in their 
circuit; and if it be too difficult for them, it ſhall be re- 
ferred to the juſtices of the bench, there to be ended. 
Hen. 3. c. 12. Juſtices of aſſiſe, &c. are to hold their 
ſeſſions in the chief towns of the county; and their re- 
cords to be ſent into the Exchequer. 6 R. 2. 9 Ed. 3. 
By the Stat. 21 Geo. 2. c. 12. The ſummer aſſiſes in 
Buckinghamſhire ſhall be held at the town of Buckingham. 
Aſſiſe is likewiſe uſed for a jury, where aſſiſes of novel 
diſſeiſin are tried: the panels of aſſiſes ſhall be arrayed, 
and a copy indented delivered by the ſheriff, &c. to the 
plaintiffs and defendants ſix 1 6 before the ſeſſions, Sc. 
if demanded, on pain of 40 J. by Stat. 6 Hen. 6. cap. 2. 
And aſſiſe is taken for a writ for recovery of poſſeſſion of 
things immovable, whereof any one and his anceſtors 
have been diſſeiſed. Likewiſe in another ſenſe, it ſigni- 
fies an ordinance or ſtatute." Reg. Orig. 279. The writs 
of aſſiſe are the four ſorts following: 

ASSISE OF NOVEL BDISSEISIN, (aſiſa nova 
diſſeiſinæ). 

An aſſiſe of novel diſſeiſin is a remedy maxime feſtinam, 
for the recovery of lands or tenements, of which the pa 
was diſſeiſed. 2 It. 410. And it is called novel diſſei- 
fin, becauſe the juſtices in eyre went their circuits from 
ſeven years to ſeven years; and no aſſiſe was allowed 
before them, which commenced before the laſt circuit, 
which was called an antient aſſiſe; and that which was 
upon a diſſeiſin ſince the laſt circuit, an aſſiſe of a nove! 
diſſeifin. Co. Lit. 153. ö. 

An aſſiſe is called feftinum remedium. 1. Becauſe the 
tenant ſhall not be eſſoined. 2. Shall not caſt a pro- 
tection, 3. Shall not pray in aid of the king. 4. Shall 
not vouch any ſtranger, except.he be' preſent, and will 
enter preſently into warranty; ſo of receipt. 5. The 
parol ſhall not demur for the nonage of the plaintiff or 
defendant. 8 Co. 50. Booth 262. „ 

It lies where tenant in fee-ſimple, fee- tail, or for term 
of life, is put out and diſſeiſed of his lands, or tenements, 
rents, common of paſture, common way, or of an office, 
toll, Fc. Clanv. lib. 10. Reg. Orig. 197. Aſſiſe muſt 
be of an actual frechold in lands, &c. and not a freehold 
in law: it lieth of common of paſture, where the com- 
moner hath a freehold in it, and the lord or other perſons 
feed it fo hard, that all the graſs is eat up; but then the 
plaintiff muſt countand ſet forth how longthe land was fed, 
and alledge per quod proficuum ſuum ibidem amifit, c. 9 
Rep. 113. One _ have an aſſiſe of land and rent, or of 


ſeyeral rents, and offices and profits in his ſoil, all in one 
writ: and if it be of a rent-charge, or rent-ſeck, it ſhall 


be 


4 * 
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lands and tenants of the tenements charged ought to be 
named in the writ; but in aſſiſe for rent r N 
otherwiſe. Dyer 31. An aſſiſe may be braught for an 
office held for life; but then it mult be an office of pro- 
fit, not of charge only: of the toll of à mill, or mar 
aſſiſe lieth; though it may not be brought of ſuit to a 
mill. 8 Rep. 46, 47, o 

Seifin of an office may be alledged by taking money for 
the buſineſs done, and the place where the officer fat be 
put in view. Dyer 114. Ws | 

An aſſiſe was brought of the office of a filazer of the 
court of Common Pleas, and the demandant counted de 
libero tenemento, and alledged ſeiſin, by taking money for 
a capias, and the peſt was put in vieto where the officer 
fate . . — : - 


Dyer 114. | | 25 
An affiſe lieth of the office of regiſter of the admiralty, 
and the demandant laid a preſcription to it, viz. quod qui- 
libet bujuſmodi- perſons, who ſhould be nam 5 the ad- 
miral, ſhould be regiſter of the admiralty for life. Dyer 


1383. | 4 

| lieth of offices of woodward, park-keeper, and keeper 
of chaſes, warrener, &c, but theſe are not at Common 
law; but by the ſtatute of Ven. 2. becauſe they are of 
profits to be taken in alien ſolo : it likewiſe lieth of all 
other offices and bailiwicks in fee. 8 Rep. 47. 


In an afliſe of a new offite, it ought to be ſhewed what 
profits belong to it; but it is otherwiſe of an antiear 
office, e it is preſumed, that theyprofit thereof is 


ſufficieatly known. 8 Rep. 45. 

Tenants in comman ſhall each have a ſeveral aſſiſe for his 
* moiety, or part, becauſe they are ſeized by ſeveral titles; 
but #wenty jointenants ſhall have but one aſſiſe in all their 
names, becauſe they have but one joint title; ſo if there 
are three Jointenants, and one of them releaſeth all his 
right to one of his companions, and then the other two are 
diſkiſed of the whole, they ſhall have but one aſſiſe in 
both their names, for the two parts, becauſe they had a 
joint title to it at the time of the diſſriſin, and he to whom 
the releaſe was given ſhall have an aſſiſe in his own name, 
becauſe of that part he is tenant in common. 1 Inſt. 196. 

If leſſee for years, or tenant at will, be ouſted, the leſ- 
ſor, or he in remainder, may have aſſiſe, becauſe the free- 
hold was in him at the time of the diſſeiſin. Kel. 109. 
Aſſiſe hes for tithes, by Stat. 32 Hen. B. c. 7. Cro. Elz. 
559. But not for an annuity, penſion, c. In ſome 
_ an aſſiſe will lie, where ejectment will not; for in- 
. ſtance, de uno crofto, becauſe it may be put in view to the 
Jury. 2 Buß. 214. Ejectment will not lie de piſcaria, 
by reaſon the ſheriff cannot deliver poſſeſſion of it; but 
an aſſiſe will lie for it, as it may be viewed by the recog- 
nitors, Cro. Car. 524. Aſſiſe will ſometimes lie where 


diſtrains his tenant ſo often, when nothing is due, that 
the tenant is diſturbed in manuring his lands; in ſuch 
caſe he may have afiſe de ſovent foits diſtreſs, but he can- 
not have treſpaſs vi & armis againſt his lord. 8 Rep. 47. 
i Net. Abr. 276. 


diſſeiſin, &c. thall be taken in the p counties, by the 
ng's juſtices : and for eſtovers of wood, profit taken in 
woods, corn to be received yearly in a certain place; and 
for toll, tonnage, Sc. and of offices in fee, an aſſiſe ſhall 


to freehold, Sc. 0 

In an aſſiſe, the plaintiff muſt prove his title, then his 
ſeiſin and diſſeiſin; but ſeiſin of part of a tent is ſufficient | 
to have aſſiſe of the whole; and if a man who hath title 
to enter ſet his foot upon the land and'is ouſted, that is 
a ſufficient ſeiſin. Comp. Attorn. 267. 

As the writ of aſſiſe reſtores the to the actual 
ſeiſin of his frechold, for ſo are the words of the writ, 
viz. facias tenementum illud ſeiſiri, Sc. conſequently the 
party that brings the writ muſt found it an actual 
leiſin, which he has been diveſted of, for otherwiſe this 
remedy is not commenſurate to his caſe, See 2 Roll. Abr. 


463. 9 | 
Therefore if there be lord and tenant by rent-ſervice, 
and the lord grants the ſervices to another, and the zenant 


wrong. Fenk. Cent. 142. 


bez; alſo for common of turbary, and of fiſhing, appendant |" 


attorns by a penny, this being given by way of * 


1 
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be general 4 libero tenemento in ſuch a place, and all che ment, is not a ſuficient ſriſin to ground an aſſiſe on; ſecui 


if the penny had been given by. way of ſtiſin of the rent. 
5 8 565. 15 313. 4 Co. 9 10 Co. 127. 
The firſt proceſs in this action is an original writ iſſued 
out of Chancery, directed to the ſneriff, commanding him 
to return a jury, who are called the recognitors of the 
aſſiſe. An aſſiſe is to be 3 on the day the tit is - 
returnable, on which day the defendant is to count, and 
the tenant is to appear and plead inſtantly, unleſs” the 
court thinks proper to allow him an imparlance, which is 
ſaid cannot be without ſhewing good cauſes Schle Reg. 
88. | | * 
If in an aſſiſe no tenant of the freehold be mentioned, 
the defendant may plead it; and where one defendant. 
pleads; no tenant of the freehold named in the writ, if 
this is found, the writ ſhall abate quoad all. Dyer 207; 
On ſuch a plea of the defendant, the plaintiff ſays that he 
hath made a feoffment to perſons unknòwn, and he him- 
ſelf hath continually taken the profits, if then they are 
at iſſue upon the taking of the profits, and it be found 
ainſt the defendant, it ſhall not be inquired of the points 
the aſſiſe, for the diſſeifin is acknowledged. 1 Danv. 
Ar. 584. And if the deed of the anceſtor of the plain- 
tiff be pleaded in bar, and this is denied, and found for 
the plaintiff; the aſſiſe ſhall not inquire of the points of 
the wrir, but only of the yrs Did. g85. . 
In an aſſiſe for an office hewſy erected and conſtituted; 
the demandant in his plaint muſt ſne what fee or profit 
is granted for the exerciſe thereof; for this office cannot 
have a fee or profit appùrtenant to it as an ancient office 
may; and for an office without fee or profit no aſſiſe lies: 
8 Co. 49. | 
But in an aſſiſe for an ancient office, the demandant in 


his plaint need not ſhew what fee or profit is belonging 


to it, for it ſhall be intended there is ſome fee or profit. 
8 Co. 49. | 

In = ſuit, if the defendant fail to make good the ex- 
ception which he pleads, he ſhall be adjudged a fiſſeiſor, 
without taking the aſſiſe; and ſhall pay the plaintiff dou- 
ble damages, and be impriſoned a year. Stat. 13 Eu. 1. 
cap. 25. In aſliſe the genant pleads in bar, and the 
plaintiff makes title, but che tenant dotl# neither anſwer 


nor traverſe the title; in this caſe the aſſiſe ſhall be 


awarded at large. Cre. Eliz. 559. And if any other 
title is found for the plaintiff, he {hal recever. Bro Aff, 
28 1. If a tenant. pleads in abatement in an aſſiſe, he 
muſt at the ſame time plead over in bar; and no impar- 
lose ſhall be allowed, without good cauſe : and where 
there are ſeveral defendants, and any of them do not ap- 
pear the firſt day, the aſſiſe ſhall be taken againſt them by 
default. Paſch. 5 V. 3. If aſſiſe be brought againſt a 
leſſee, he may not plead affiſa non; for that is the form 


treſpaſs vi & armis doth not; as where a lord enters and |, of the plea in bar for tenant of the freehold : he ought to 


plead the _ matter, v#2. his leaſe, the reverſion in 
the plaintiff, and that he is 1 — and ſo in without 

g aſſiſe is to be firſt ar- 
raigned, and the plaintiff's counſel prays the court that 
the defendant may be called; wheteupon he is called; 


By Magna Charta, 9 Hen. 3. cap. 12. aſſiſes of novel and if the defendant appears, then his counſel demand' 


oyer of the writ of aſſiſe, and the return of it; which is 
granted; and then he prays leave to imparl to a ſhort time 
after, and the jury is achourned to that Gay : at the day 
Ren by the court, the defendant is again called, and upon 
is appearance, he pleads to the aſſiſe; and upon this an 
iſſue is joined between the parties, and the jurors are ſw 
to try the iſſue, the counſel proceeding to give them their 
evidence: after the trial the court gives judgment, and 


the plaintiff recovering is to have writ fon, Sc. 1 
Lu Air. 10g, 106. bs | | * 
The jurors that are to try the e are to view the thin 


in demand: by writ of affiſe the ſheriff js commanded, + 
faciat duodecim liberus & legales homines de vicineto, 
> OG tenementum illud, & nomina eorum _— | 
quod ſummoneat eos per bonas ſummonikiones, quod e 
- mg; juſtitiariis, &c. parati inde facere recognitionem, 
NC. 4 * is ** i * ks 
By Wet. 2. cap. 25, A certificate of aſſiſe is 
which is a writ for the party grieved, by a verdict or 
judgment given againſt him in an aſſiſe, when he had 
ſomething to plead, ab a record or releaſe, which ow not 
8 5 ave. 
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or the plaintiff A.) Therefore it is confidered, that the ſaid 
1 do 3 the ſaid C. his ſeifin of the tenements 
aforeſaid, with the appurtenances, and 'aiſo,” &c. And the 
ſaid C. is inmercy, &c. And hereupon the ſaid A. prays the 
writ of the _ the —4 to Fog 2 to * 7 — 
| 7 26. | county aforeſaia, to cauſe to ivered to bim full ſeiſin o 
5 The pag 85 be b niche in Pq 4 ker . — aforeſaid with the appurtenances ; and it is 
x Sree judgment being to recover per vi 3 | granted to bim, returnable bere, Bree: oh | . 
m and if the plaint be but ſo certain as that the recog- | 6 - F 
8 may put the demandant into poſſeſſion, it is fur. | Arabs) _ 3 3 EST ON ( fifa mow 
cient. er 84. The demandant in an a may 4 | | N y 
ge T9 laint at any time after the jury are charged, ther, brother, ſiſter, uncle, aunt, &c. died ſeiſed of lands, 
| box 8 88er A 1 Danv. 580; For proceedings in writ | tenements, rents, &c. that were held in fee, and after their 
of of f www Ach, ſee Plowd. 411, 412: I deaths a aeg abateth. Reg. Orig. 223. I is good 
= Where an aſſiſe concerns the king and his prerogative, | 45, well againſt the abator, as any other in poſſeſſion of 
the judges may be prohibited to proceed therein, by writ the land: but it hes not againſt brothers or ſiſters, &c. 
4 15 „ Klerius praſequendo rege inconfulto. 1hid. 25). The | where there is privity of blood between the perſon proſe- 
court of Common Pleas or . Bench may hold plea of | cuting and them. Co, Eil. 242. And it muſt be brought 
| of land in the county of Middleſex, by writ out of | within the time limited by the ſtatute of limitations, or 
offer 1 Lill. Abr. 105. And in cities and corpo- the right may be loſt by negligence. If the anceſtor 
COD. 40 of freſh force lies for recovery of pole. were ſciſed the day that he died, of any lands, or other 
Gon of lands, within forty days after che d:ſe3/in, as the eſtate in fee ſimple, although a ſtranger entereth and diſ- 
dinary effiſe in the county. F. N. B. 7. ſeiſeth him of that land the day that he died, fo that he 
tara > | | 157 6 ul OY of _ ſaid — yet the perſon who is 
48 ; i in. | is heir ſhall have the 4%% of mort d' anceſtor, becauſe the 
FR of a worit of affe of novel dijen. 2 doth not ſuppoſe — the anceſtor 00 ſeiſed ; but 
F the Third, &c. To the ſheriff of W. greeting. | faith parati ſacramento recogn. Si W. B. Pater, &c. 
q 5 5 e a+ ef a if of unity and | fuit ſelſitus die quo obiit, &c And the ſame is ſufficient, 
without judgment hath diſeiſſed bim of bis free tenement or although he died not ſeiſed. Fitz. Nat. Er 433. If a 
freebold in, &c. within thirty years now laſt paſt; and there- | an 89 beyond ſea in pilgrimage, and dieth there; or if 
fore we command you, that if the ſaid A. makes you ſecure in | he enter into religion, 8c, his heir ſhall have a writ of _ 
proſecuting his claim, then that you cauſe the ſaid tenement . affiſe of mort di anceſtor, and it ſufficeth that the anceſtor 
to be reſeiſed of the chattels which in it were taken, and the | Was ſeiſed the day he went out of | the land, although ir 
ſame tenement with its chattels to be in peace, until the next Was not the day of his death. Bid. 434, 435. By the 
aſſiſes, when our juſtices into thoſe parts ſhall come; and in ſtatute of Glouceſter, if tenant by the curteſy alien his 
the mean time do you cauſe twelve free and lawful men of wite's inheritance, and dieth, the heir of the wife ſhall 
that venue or neighbourhood to view the ſaid tenement, and have an affiſe of mor td anceſtar, if he have not aſſets b 
their names to be mpanelled, and ſummon them by good ſum- deſcent from the tenant by the curteſy; and the ſame ſhall 
moners, that they be before our ſaid juſtices at the ſaid afliſes, be as well where the wife was not ſeiſed of land the day 
= ready to make recogniſance thereof; and put by ſureties and of her death, as where ſhe was feiſed thereof, 6 Ed. 1. 
1 ſafe pledges the ſaid C. or bis bailiff, if be ſhall not be found, | New Net. Br. 489. & warden of a college, &c. ſhall 
| that be then be there to bear that recogniſance ; and have you have afſiſe of mort d anceſtor of rent where his predeceſſor 
there the ſummoners, the names of the pledges, and this crit. Vas ſeiſed. And a man may have efjiſe of mort d anceſtor 
Witneſs, &c. lo of rents, againſt ſeveral perſons in leveral counties; hav- 
: E | ing in the end of the writ ſeveral ſummons againſt the 
A count, or declaration, with a plea, iſſue, and judgment | tenants : and the procels in this writ, is ſummons againſt 
| | in an af - | the party; and if he makes default at the day of the afiſe 
I returned, then the plaintiff ought to ſue out a reſummons; 
: ber C. D. | and if he makes default again, the afi/e ſhall be taken, 
unjuſtly and without jzdgment did diſſeiſe | &c. Bro, Aſi. 88. In a mort d anceſtor, if the tenant 


A.B. of bis freehold in, &c. within thirty years now laſt paſt, he: ei he: 1 
- Ke. fad whereupon the ſaid A. by T. E. bi a 2 ſays, the plaintiff is not next heir, and this is found 


. l a i, By againſt him, the points of the writ ſhall be inquired of : 
Plains, that be the ſaid C. dilſeilſed bim of one meſſuage, twenty = in this De ths aſiſe may find, that 3 the 
acres of land, and, &c. with the appurtenances, in, &c. And plaintiff be the next heir, yet he is not next heir as to 
for his title to the tenements and ailiſe aforeſaid, the ſaid A. | this land; for this is in regard of their inquiry at large. 
ſaith, that T. B. father of him the ſaid A. long before the ob- Br. Mort d Aw. 47. 1 Danv. Mr. 584.' Damages 
taining of the ſaid original writ of aſſiſe, was ſeiſed of the | ſhall be recovered in the aſfiſe of mort d' anceſtor ;, but it 
tenements afor, eſaid with the appurtenances, in his demeſne as | lieth not of an eſtate tail, only where .the anceſtor was 
of fee, and being ſo ſeiſed thereof, the day and year, & c. at, | ſeiſed in demeſne as of fee. Bro. Aſſfiſ. If a man be 

= o. aforeſaid, by his indenture, made between him the ſaid T. barred in aſſiſe of novel diſſeiſin, upon ſhewing a diſcent, 

-* of the one part, ana, &c. of the other part, which one Part | or other ſpecial matter, he may have mort 4 anceſtor, or 
thereof with the ſeal of the ſaid T. affixed thereto and by him | vrit of entry ſur diſſeiſin, &c. 4 Rep. 433. 

Jignea, the ſaid A. bere brings into this court, the date whereof + OE OP” 

is the ſame day and year aboveſaid, be for himſelf his heirs and | 
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have been pleaded by his bailiff; or when che aſſiſe was 
3 5 himſelf by default, to have the deed tried, 


5 i # . s : he 

he” record brought in before the juſtices, and tt 
nder e to appear before them at a 3 
day and place, for a further examination and trial of the 


» + 4” 


* 
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Wilts, fl. T HE aſſiſe come to recogniſe, whether en D. 


Ans did 28 Aale &c. (bere reciting a deed of co- Form of a writ of aſſiſe of mort 4 afteftor. , 

Venants to levy a fine of the tenements, among other things, and EORGE ; f 

%%% bers, c. | (5 If x. B. hal make you free, that bo ill pre 
; By virtue of which fine ſo levied, the ſaid A. into the ſaid te- | x 5 


= pom his claim, then ſummon, &c. Twelve free and lawful men o 
mr ener tay a f 2 8 a — 4 7 the neighbourhood of, &c. that they be ce our ya bak at M4 
2 D. 1 ö 0 
A. thereof unjuſtly, and without judgment did diſſeſeas Myon firſt aſliſes, when into thoſe parts they ſhall come; or before cur 


oy r e juſtices at Weſtminſter on the day, &c. or before our truſty and 
JJJJJJ/%%%CC ky | ral Ko ag when jm i Jll lot 
. . and, ſaith, that be has nothing in the ſaid 1 Pagers he certain day and place, which the ſaid juſtices ſhall cauſe you to 


Ape to put in view of be recognitors of the ſaid _ 95 : ; 5 i = ) Ong 406 fe = 2 2 15 , 4 
; +1 wa Aer ie mt of eee, aforeſaid ſpecified, nor | of fee, of one meſſuage, and one yar 1 land with the appurte- 
8 or ever oft * mo x. 4p K - = 525 s 1 3 * nances in D. the day which be dy'a;, and whether be dy d, &c. 
0 And of this be puts bimſelf a the afliſe F 22 5 And if the ſaid A. be bis next fer; end in the mean time, let 
does ſo likewiſe : therefore let the affiſe thereof þ deen them be fr, Je the ſaid meſſage and land, and ds you cauſe ther 
taten, &c. (bers follows the verdiet of the rectgnitors or jury, names to be impanelled; and ſummons by good fummoners mY 

Y — 8 5 » a | w 


% 3 


- 


who now holdeth the ſaid meſſuage and lands, that be be there 
to hear the recognition : and have you there the ſummoners, 
and this writ. Witneſs, &c. 5 | 


 ASSISE OF DARREIN PRESENTMENT, (af/i/a 
altimæ preſentationis) a writ lying where a man and his 
anceſters have preſented a clerk to a church, and after, 
the church being void, a ſtranger preſents his clerk to 
the ſame church, whereby the perſon having right is 
diſturbed. Reg. Orig. 30. And a man ſhall have 4% 
of darrein Pg N although neither he nor his anceſ- 
tors did preſent to the laſt avoidance: as if tenant for 
life or years, or in dower, or by the curteſy, ſuffer an 
uſurpayon in a church, &c. and die; he in reverſion who 
is heir unto the anceſtor who laſt preſented, ſhall have 
affiſe of darrein preſentment, if he be diſturbed : but if a 
man preſent; and then grant the advowſon unto another 
for lite, and he ſuffer one uſurpation, or two, or three 
uſurpations; now at the next avoidance, he in the rever- 
ſion ſhall not have an fie 7 darrein preſentment, if he 
be diſturbed to preſent. 10 Ed. 3. In this caſe he is put to 
his wit of right. If a diſturber preſent to an advowſon, 
and the patron bring an ae of darrein preſentment, and 
pending the writ, the incumbent dieth, if the diſturber 
preſenteth again and dies, yet the patron ſhall have an 
aſfiſe of darrein preſentment upon the firſt diſturbance 
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A 8 8 
venue or neighbourhood of D. that they be before our juſtices; 
&c. ready to recogniſe upon their caths what patron in the 
time of peace preſented the liſt parſon, or incumbent, who is 
dead, to the church of, &c. which is vacunt, as 'tis ſaid, and 
the advowſon whereof the ſaid A. ſaith belongs to him ; and 
in the mean time the church let them view, and do you cauſe 


' their names to be ed, and ſummon C. D. who deforced 
bim of that adorn, eee to hear, &c. And have 
you then there the ſummoners and this writ. Witneſs, &c. 

ASSISE DE UTRUM, (a Ya utrum) Lieth for 2 
arſon againſt a layman, or a layman againſt a parſon, 

— lands or tenements doubtful, whether they be lay- fee, 
or free alms belonging to the church. Bra#. lib. 4. It 
is a writ of the higheſt nature that a parſon can have: 
and if a parſon, prebendary, &c. loſe by default in a 
real action, he may have this writ ; for it is his writ of 
right, 6 Rep. 8. Theſe are the four kinds of writs of 
a{liſe, uſed in actions poſſeſſory; and are called petit aſſiſes, 
in reſpect of the grand aſſiſe: for the law of fees is 
grounded upon two rights, one of poſſeſſion, the other of 
property; and as the grand afſiſe ſerves for the right of 
property, ſo the petit affiſe ſerveth to ſettle the right of 
poſſeſſion. Horns Mirr. At Common law there are but 


two forms of writs of aſſiſe, viz. afſiſe de libero tenemento, 
and affiſe de communia paſture. 8 Rep. 45. The aſſiſes 


| 


againſt the heir of the dilturber by journeys accounts. 
New Nat. Br. 71. Aﬀiſe of darrein preſentment doth not 
lie for one coparcener againſt the other: the church is 
never litigious between parceners; for if they cannot 
rer, the ordinary ought to admit the preſentee of the 
eldeſt : contra of jointenants. Mich. 15. Ed. 3. If a 
man preſent to a church, and afterwards the parſon doth 


ed, he ſhall have this writ, although the former preſentee 
be living; and the writ ſhall ſuppoſe, that the defendant 
doth deforce him of the advowſon; and yet the laintiff 

by his declaration counteth that he or his anceſtors laſt 


reſign, &c. and the patron preſents again and is diſturb- | 


of novel diſſeiſin, &c. and de communia paſtures, were in 


| ſtituted by Hen. 2. in the place of duels: and therefore 
. Glanville tells us, that Magna afſiſa eſt regale beneficium cle- 
; mentia principts de conſilio procerum popults indultum, a 

| vite hominum & ſtatus integritati tam ſalubriter conſulitur, 


ul in jure, quod quis in libero {al tenemento poſſidet, retinen- 
do, duell caſum homines declinare poſſunt ambiguum, &c. 


Glanv. lib. 2. on 7: | 
ASSISE OF E FOREST, (aſſiſa de foreſta) Is a 
ſtatute touching orders to be obſerved in the King's foreſt. 


Manwood 35. The ſtatute of view of frank. pledge, 


reſented, by which he ſuppoſeth that he is in poſſeſſion, 


ſon, and after the incumbent dies, and the ordinary doth 
preſent another by lapſe, on that incumbent's death the 


preſentment in time of war. Jbid. A tenant in tail of 
an advowſon may have this writ, as well as tenant in fee 
thereof, and is not put to a quare impedit : and tis ſaid a 
leſſee for years may bring it, if he hath pref. nted before, 
although he hath no frechold; for this aſſiſe is not like 
an alfiſe of novel diſſeiſin. F. N. B. 31. Though he 
who will generally bring the affiſe of darrein preſentment, 
ought to have the ſame eſtate or part thereof, which he 
had at the time of the firſt 22 therefore if 
ſuch leſſre for years of an advowſon preſents, and after 
his eſtate is enlarged for life, or in fee; and then the 
church becomes void, he ſhall not have this writ, be- 
cauſe he hath a new eſtate by enlargement, and no part 
of his former eſtate. Kew. 118. Mallor. Qu. Imped. 
162. By Magna Charta 9 H. 3. c. 13. Theſe affiſes of 
derrein preſentment are to be always taken before the juſ- 
tices of the bench, and there ſhall be determined. In 
affiſe of darrein preſentment, the proceſs is ſummons and 
relummons, habeas corpus, &c. And if the writ be brought 
in Middleſex, at the return the aſſiſe ſhall de there ar- 
raigned at the bar, and the tenant demanded; if the te- 
nant doth not appear, a reſummons ſhall be awarded ; and 
if upon that he 2 not, the aſſiſe is to be taken 
againſt him by default, &c. In this aſſiſe ſix of the jury 
ought to have the view of the church, to the intent that 
they may put the plaintiff in poſſeſſion, if he recovers: 
and the judgment is to recover the preſentation and da- 
mages, and the value of the church for half a year; and 
if ſix months be paſt, two years value of the church ſhall 
be recovered, by Stat. Weſt. 2. 13 Ed. 1. cap. 5. 


Form of a urit of aſſiſe of darrein preſentment. 
EORGE the Third, &c. To the ſheriff of W. greet- 


ing. If A. B. ſhall ſecure you, &c. then do you ſum- 
mon by good ſummoners twelve free and lawful men of the 


, 


c. New Nat. Br. 74. A perſon preſents to an advow- | 


| 


anno 18 Ed. 2. is alſo called the aſiſe of the King: and 
the ſtatute of bread and ale, 31 H. 3. is termed Yo e 


of bread and ale. And. theſe are fo called, becauſe they 
; ſet down and appoint a certain meaſure, or order, in the 
things they contain. There is further an aſſiſe of nuſance, 


right patron ſhall preſent; and if he be diſturbed, he | afi/a nocumenti, where a man maketh a nuſance to the 
ſhall have an 4% of darrein preſentment, notwithſtanding | freehold of another, to redreſs the ſame; And beſides 
the mean preſentment : but one cannot make title to a LZ:ttleton's diviſion of aſſiſes, there are others mentioned 


by other writers, viz. Ae at large, brought by an in- 
fant to enquire of a diſſeiſin, and whether his anceſtor 
were of full age, good memory, &c. when he made the 
deed pleaded, whereby he claims his right. Aſiſe in point 
of aſſiſe (alſiſa in modum aſſiſæ) which is when the tenant 
as it were ſetting foot to foot with the demandant, without 
any thing further, pleads directly to the writ, no wrong, 
no diſſeiſin. Aſiſe out of the point of afſiſe, is when the 
renant pleadeth ſomething by exception; as a foreign re- 
leaſe, or 3 matter triable in a foreign county; which 
mult be tried by a jury, before the principal cauſe can 
proceed. Afiſe of right of damages, is where the tenant 
confeſſeth an oulter, and referring it to a demurrer in 
law, whether it were rightly done or not, is adjudged to 
have done wrong; whereupon the demandant ſhall have 
a writ of aſſiſe to recover damages. Bra#. lib. 4. F. N. B. 
105. Aſſiſes are likewiſe awarded by default of tenants, &c. 
ASSISORS, (affiſores) Sunt qui aſſiſas condunt, aut 
taxationes imponunt.— In Scotland (according to Skene) 
they are the ſame with our jurors; and their oath is this; 


We ſball leil ſuith ſay, 

And na ſuith conceal, for nothing we may, 
So far as we ure . upon this aſſiſe, 

Be God himſelf, and be our part of paradiſe, 
And as we will anſwer to God, upon 

The dreadul day of dome. 


ASSISUS, Rented or farmed out for ſuch an aſſiſe, 
or certain aſſeſſed rent in money or proviſions, terra 
affiſa was commonly oppoſed to terra — this laſt 
being held in domain, and occupied by the lord, the other 
let out to inferior tenants, So among the lands of the 


— — 


1 


| 
| 


Knight's Templars, belonging to their preceptor of Sand- 
Apud covele de deno Matildis regine 
habenturt 


ferd. Com, Oxon. 


| 
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liſhes to the father of A. quod daret ei qui maritaret his 
faid daughter with his conſent 100 J. and after A. marries 
the daughter of B. with his conſent; yet this affirmance 
and publication of B. ſhall raiſe no promiſe upon which 
an action upon an aſſump/it may be brought, becauſe theſe 
words do not include any promiſe. 1 Roll, Abr. 6. 

If a man promiſes another, in conſideration that he 
will affign to him a certain term, to pay him 10.4, this is | 
| good afſump/t, though the time of aſſignment and pay- 
ment be not appointed; for the 10 l. ſhall be paid in a 
convenient time after the aſſignment, which alſo mult be 
done in a convenient time, and he ſhall not have time 
during his life. 1 Roll. Abr. 14, 15. | I 

If the plaintiff declares, that whereas there was a com- 
munication between the plaintiff and defendant, concern- 
ing the bark of certain wood, and that thereupon it was 
agreed that the defendant ſhould give to the plaintiff two 

ſhillings per ſeam for all the bark of ſuch . wood as the 
lair Hould cut, and that thereupon the defendant 
aſſumed and promiſed to have ready upon a certain day, 
articles purporting the agreement, and an obligation for 
the performance thereof, &c. the declaration is not good, 
becauſe not ſaid in what ſum the obligation was to be; 
and a certain ſum cannot be intended, becauſe the num- 
ber of ſeams are altogether uncertain; but being after 
verdict upon the general iſſue, it was adjudged for the 
laintiff; but per cur. upon demurrer, or ru iſſue, it 

d been naught. 1 Sid. 270. 1 Keb. 776. 

But if there be an agreement to enter into an obliga- 
tion for performance of a thing of a certain value, with- 
out mentioning in what ſum, it ſhall be according to the 
value. 1 Sid. 240. | 


III. hat Confideration is ſufficient. 


The conſideration is the ground of the common adion 


on the caſe: and no action on the caſe lieth againſt a man 
for a promiſe where there is no con/ideration why he ſhould | 
make the promiſe. 1 Danv. 53. 4 | | 
A A conſideration altogether executed and paſt, is not 
good to maintain an aſſump/it, for it is not reaſonable that 
one man ſhould do another a kindneſs, and then char 
him with a recompence; for this would be obliging him 
Whether he would or no, and a bringing him under an 
obligation without his own concurrence ; but if it were 
moved by a precedent requeſt, it is good, and doth 
amount to a promiſe. 1 Roll. Abr. 11, 12. 

Therefore if the ſervant of A. be arreſted in London, 
for a treſpaſs, and J. S. who knows A. bails him, and 
after A. for his friendſhip, promiſes to ſave him harm- 
leſs, and J. S. comes to be charged, yet this is no con- 
ſideration to ground an aſſumpfit on, becauſe the bailing, 
which was the conſideration, was paſt, and executed 
before. Dyer 272. 1 Roll. Abr. 11. 2 Leon. 228. 
Owen 144. | 


But it had been otherwiſe if the maſter had before re. 


queſted him to become bail for his ſervant, and the bail- 
ing had been after. Dyer 172. 

In conſideration that he had paid money for the defen- 
dant, and obtained a releaſe of his debt, was held a con- 
tinuing conſideration, becauſe the benefit of it was con- 
tinuing to the party. 2 Keb. 99. | 
| Where a plaintiff by the defendant's appointment paid 
a little before 207. for a debt of the defendant, he pro- 
mis'd to repay it on demand; that conſideration ſhall be 
held to be paſt, and the judgment in the ation ſtayed. 
Cro. Eliz. 741. 

 Aſunyjit, in conſideration that N. the plaintiff, bad 
paid for B. the defendant, and at bis requeſt, 101. at ſuch a 
day, (which was à year before) he promiſed to repay it, 
cum inde requiſitus e. It was obje&ed, that this con- 
ſideration was for à thing paſt, and therefore not good. 
Sed non allocatur; for the payment being laid to be at bis 
requeſt, the confideration continues, and fo is the com- 
mon courſe. Cro. Eliz. 282. 

If a man promiſe to do a thing by ſuch a day, without 
any conſideration or reward, an doth it not, no action 
will lie; but if he actually enters upon the performance 
of the thing, and then neglects it to the deceit of the 
Plaintiff, action on the caſe bo Trin. 2 Ann, 3 Salk. 11. 
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Ir 4 undertakes to do a thing without hire, as to take 


» 


brandies out of one cellar, to lay them down in an- 
other cellar, no action dies for the non · feaſance; but if 
he enters on the doing it, action lies for a miſeſenſauce, if 
it be through his own neglect, or mi/management, becauſe 
it is a deceit ; but not if by mere accident; per Holt. 1 Salk. 


26. | 1 r 
Where the doing a thing will be a good cumſideration, a 
AR, 1 de that thing will be ſo too; per Holt, Ch. J. 
12 459. 7 1 . 4 
Parting with my note to the defendant is a good conſi- 
deration. 7 Mod. 12, 13. 48. 
A conſideration upon which a promiſe begins, cannot 
be diſcharged without ſome other conſideration : and con- 
ſideration that if à perſon. will forbear to ſue another 
upon a bond, &c. may be a conſideration” to pay 
the debr, on iſe to do it. Cre, Fac. 620, 633. But 
we Conceive ſhould be a note in writing to avoid 
the ftatute of frauds, 29 Car. 2. c. 3. Vide the caſe of 
Buckmyr v. Darnall. 2 L. Ray, 1085. And the caic of 


Read executor v. Naſb. Wilſ. Rep. par. 1. 30s. There 
tis laid down, that with & &t- to this . an origin al 


romiſe is not within the ffatute. A collateral prommiſe, 
is; when it's to pay the debt of another already con- 
crafted. Two perſons go to an inn-keeper, one hires an 
horſe, and the other promiſes that if the inn-keeper will 
deliver the horſe, he will ſee it forthcoming, this promiſe 
for another, is not good without note in writing: but 
the perſon is chargeable upon the ſpecial bailment, and 
ſo good without a note. 1 Lill. 118. Vide 2 L. Ray. 
i085. An infant having bought goods and wares died, 


and made his wife executrix ; ſhe being aſked for the 


money ſays, forbear me till ſuch a time, and I will pay 


| it you; this was held no good afſump/it, for it wanted a 


conſideration. 1 Leon. Ca. 136. But where an execu- 
trix, in conſideration. the plaintiff would not moleſt her, 
but give her a day, promiſed to pay money due from the 
teſtator ; action lay without ſhewing that ſhe had aſſets; 
for that ſhall be intended, and ber promiſe, and the 
plaintiff's forbearance of the ſuit, was good cauſe of ac- 
tion. 2 Cro. 273. An adminiſtratix promiſed 1.755 the 
plaintiff money, if he would forbear ſuit till ſhe had taken 
out letters of adminiſtration : this was nota aſſump- 
fit, for the defendant was not liable to the ſuit as admini - 
ſtratrix till adminiſtration had, ſo there was no conſidera- 
tion, Style 248, 395. PIN 
II one, in confideration I will be bound for him, or 
for his friend, promiſe to ſave me harmleſs; this is a good 
conſideration and promiſe : but if one promiſe to another 
to ſave harmleſs, and ſay not for what, or againſt whom, 
theſe aſſumpf/its are uncertain and inſenſible, and therefore 
void ; though if any certainty can be made of them, they 
may be 10 Rep. 102. Dyer 356. . Incaſe a pro- 
miſe be, that he who hath the tee-ſimple of land, ſhall 
not alien it; or that a man ſhall not take the profit of his 
lands, or uſe the thing he hath bought; or if it be to ſave 
a man harmleſs whatſoever he ſhall do. &c. the promiſes 
ſo made will not bind or bear an action. 10 Rep. 101. 
Co. Lit. 206. Dyer 304. Plowd. 64. Where a man 
romiſes me, that if ö will travel with him to London, to 
elp him to ſearch for the will of J. S. he will pay me 
51. for my pains; if I ſue for the money, I muſt ſhew 
that I did travel with him to London, and help him. to 
ſearch for the will, &c. 2 Cro. 620. CO RE, 
An aſſumpfit may be upon a general conſideration ; 
but it doth not lie where the plaintiff has an obligation 
to pay the money, which is a ſtronger Lien than aſumpft ; 
nor when the party has a recogni e for the duty, &c. 


Jenk. Cent. 293. 9 
Love or 1 are not conſiderations to ground 
actions upon. 2 Leon. 30. Alſo — ' 

Idle and inſignificant conſiderations are looked upon as 
none at all ; for wherever a perſon promiſes without a 
benefit ariſing to the promiſor, or loft to the promiſee, it 
is looked upon as a void promiſe, 2 Bulft. 269. 

Laſtly, It is to be obſerved that conſiderations may be 
void as being againſt law, for if they are wicked and ill 
in themſelves, or unlawful, by bein prohibited by ſome 


act of parliament, they are void; fore if an officer, 


who, 


e 


of his office, is obliged to execute writs, | delires B. to let him gg at large, and that he will ſatisfy 
— Han 7 ae of money — him, to ſerve a | him; to which B. agrees; though J. S. before any . 
FR proceſs, an aſſummſit will not lie on this promiſe; | is done in purſuance of this promiſe and a reement, comes' 
er the money was extortion, and the con- | to B. and tells him, that he revokes his promiſe, and 
ſaderation is unlawful. 1 Roll. Ar. 16. that he will not ſtand to it; yet ſuch revocation cannot 

So if an executer ſues execution by. elegit, and B. a] be pleaded in bar to the action. 1 Noll. Arb. 32 
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ſtranger, as 2 friend to the executor, in conſideration In aſſumpfit the plaintiff declared. that in confideration 
that che ſheriff would forthwith execute the ſaid elit, that be had done the defendant multum & gratiſſimum ſer- 
and of ſix-pence to him by the ſheriff paid, promiſes to | vitium, he promiſed to pay the plaintiff 101. and alſo in 
pay. him 601. upon which the ſheriff executes the writ, | conſideration that he had done him multa beneficia, he 
no action lies, becauſe. the conſideration is againſt | promis'd, &c. it was moved in arreſt of judgment, that 

w; for the ſheriff ought to do his duty without reward, | neither of theſe conliderations were ſufficient, eſpecially 

| and this 60/./is no diſcharge of the fees due to the ſheriff, | the laſt, becauſe there a 'to have bern ſome ſervice par- 
being given by a ſtranger, and not expreſſed for them. | #cularly erpreſt d; and the court for thar reaſon held ir 

1 Roll. Ar. 16. WW | I | merely void, and judgment quod querem mi capiar, &c. 
But if a man brings a capias that he has againſt A. ro | Vent. 2. . 

the ſheriff, and prays him that he will make J S. his ſpe- ln an action upon an aſunpfit, if the conſideration be 
cial bailiff, and promiſes him that if he will make J. S. his | executory ; as if one promiſes to do ſomething for me, in 
ſpecial bailiff, that if 4. eſcapes from the bailiff, that he will | conſideration of ſomething to be done before by me, to 
bring no action for the eſcape againſt him, this is an 2 | or tor him, if I will ſue him for that he is to do for me, 
fumpfit upon which an action lies, if he brings any action I muſt aver, that 1 have done that which was firſt to be 
againſt the ſheriff for the eſcape. 1 Roll. Abr. 16. 1 Leon. done by me, for till that be done I may not maintain an 
132. 3 Leon. 227. Co. Eliz. 178. action upon the promiſe. 2 G. 583. Pain v. Baſtwick. _ 
So where the ſheriff takes s in execution upon a And where it is executory; and averred that it Is execur- 
Feri facias, and a ſtranger promiſes the officer to pay him ed, when indeed it is not, the defendant may ſhew it ſpe- 
the debt, in caſe he will reſtore them, this is a lawfub | _ and may take iſſue as well for nor performing the 
conſideration ; for by the fieri facias, he may fell the | conſideration executory, as upon the promiſe; but if he 
goods, and this in effect is doing no more. 1 Salk. 28. | pleads generally non afſump#t, he cannot call the perform- 
ide the law of conſiderations very judiciouſly treated, | ance of the conſideration cxecutory, and ſo it is upon 


Black. Com. 2 V. 444, &c. a promiſe to do any thing upon condition. 1 Mod. Ent. 
| 1 320. Santa apa Pl e g 

IV. As to the proceedings in ¶ſumꝑſit. et .* | - ASSUMPTION, The day of the death of a faint, fo 

The plaintiff muſt 2 every thing eſſential to the | called, Quia gus anima in cœlum aſſumitur. Du Cange. 

giſt of = action, with ſuch certainty, that it may appear | - ASSURANCE of lands, Is where lands or tenements 


to the court that there were ſufficient grounds for the ac- | are conveyed by deed : and there is an aſſirance of ſhips, 
tion; for if any thing material be omitted, it cannot ap- goods and merchandiſe, &c. See Inſurance. © 

| pear to the court whether the damages given by the jury | ASTER, and Homo After, a man that is reſident. Brit. 
were in proportion to the demand, or whether the party en 151, F 3 
was at all intitled to a verdict. And therefore in an ac- | ASTRARIUS HARES, (from Afre, the hearth of a 
tion upon the caſe, the plaintiff cannot declare quod cum | chimney) Is where the anceſtor by conveyance: hath ſet 
the defendant was indebted to the plaintiff in ſuch a ſum, | his heir apparent and his family in a houſe in His life- 
and that the defendant, in conſideration thereof, ſuper /e time. Dicitur ille cui anteceſſor in vita ſua per cbartam 
afſumpfit to pay, &c. without ſhewing the cauſe of the debt. | bæreditatem reſtituitl. 1 Inſt. s. 


10 C. 77. I © ASTRUM, A houſe or place of habitation, alſo from 
If in an afſi the plaintiff declares, quod cum there | fre. — Præceptum fuit vicecom. quod replegiet corpus Wil- BE 
were ſeveral reckonings and accounts between the plain- | lielmi J. quad Richardus S. Valentio cepit & captum tenu-. 


tiff and defendant; and at ſuch a day, &c: infimul compu- | it, qui Richardus venit & advocat captionem"ut de villano 
| taverunt for all debts, reckonings and demands; and the | /uo, & quod cepit 5 in aſtro ſuo in quo natus fuit, &c. 
defendant upon the ſaid account was found to be in ar- | Placit Hillar. 18 Ed. 1. ESI OY, oe | 
rear the ſum of 20 J. in conſideration whereof the defend. | ATEGAR, A weapon among the Saxons, which ſeems 
ant promiſed to pay, &c. this is a good declaration, with- | to have been a hand- dart, from the Sax. Acton to fling 
out ſhewing it was pro mercimoniis, or otherwiſe, where. | or throw, and Gar a weapon: Spelm. © Wi 
fore he ſhould have an account; for an account may be | THE, (Adda) A privilege of adminiftring an oath, 
for divers cauſes, and ſeveral matters and things may be | in ſome caſes of right and property; from the Sax. ath, 
included and compriſed therein, which in pede computi | othe, juramentum. It is mentioned among the privileges 
are reduced to a ſum certain, and thereupon being in- granted by king Hen. 2. to the monks of Cee. 
debted to the plaintiff, it is ſufficient to ground an ac- | Cartular. Abbat. Glaſton, MS. fol. 14, 37. 
1 ATIA,''See odio & atia, A writ of; enquiry whether a 


tion. Cro. Car. 116, | 
If in an * the plaintiff declares, that the defen- | perſon be committed to priſon on juſt cauſe of ſuſpicion. 
dant did aſſume and promiſe to pay to the plaintiff ſo ATILIA, Utenſils or country implements: rema- 
much money, and alſo to carry away certain wood before | neant duo equi carettarii cum carecta & triginta ſem boves 
ſuch. a day; the defendant as to the money cannot plead | cum quatuor carucis & atiliis. Blount. ono | | 
that he paid it, and as ta the carriage of wood non af- | A. FRIUM, Is taken for a court before the houſe, and 7 
ſumpfit, tor the promiſe being intire cannot be apporti- | ſometimes a church- yard. , 
oned. March 100. On an aſſump in law, payment, or | ATTACH, (attachiare, from the Fr. attacher) Signi- 
any other matter that excuſes payment, may be given in | fies to take or apprehend by command of a writ or 
evidence, on the general iſſue. In an aſſumꝑſit in deed, | precept. Lamb. Egan. bib. 1. cap. 16. It differs from arreſt, 
it muſt be pleaded. Gilb. Evid. 204, 5. in that he who arreſteth a man carrieth him to a perſon 
If the plaintiff declares upon an indebitatus aſſumpfit, of higher power to be forthwith diſpoſed of: but he that 
and upon a guantum meruit, and the defendant pleads, | attacheth keepeth the party attached, and preſents him in 
that atter the ſaid ſeveral promiſes made, and before the | court at the day aſſigned; as appears by theſe words of 
action brought, the plaintiff and defendant came to an | the writ, Precipimus tibi quod attachias talem & habeas 
account concerning divers ſums of money, and that the eum coram nobis, &c. Another difference there is, that 
defendant was found in arrear to the plaintiff 30 l. and arreſt is only upon the body of a man; whereas an at- 
thereupon, in conſideration that the defendant promiſed} | tachment is oftentimes upon his goods. Kitch. 279, A 
to pay the ſaid 30 J. the plaintiff likewiſe promiſed to re-! | capias taketh hold of immoveable things, as lands or te- 
leaſe and acquit the defendant of all demands, this is'a | nements, and properly belongs to actions: but at- 
good plea; tor by the account the firſt contract is merg- | tachment hath place rather in perſonal actions. Bra#, 
ed. 2 Med. 43, 44. lib. 4. Attachiamentum ft diſtrictio perſonalis, & Cape 
The defendant cannot plead that he revoked his pro- | magnum diſtrictio realis. Fleta, lib. 5. cap. 4. 
miſe; as if A. is in execution at the ſuit of B. and J. S. | "FS | ATTACHMENT, 


& TT 
A ſum of money was to be paid at Michaelmas, and 
it was attached before that day; adjudged, that a foreign 
attachment cannot reach a debt before it is due; there- 
fore, though the judgment on the attachment was after 
Michaelmas, yet the money being attached before it was 
due, it is for that reaſon void. Cro. Eliz. 184. 

ATTACHMENT OF THE FOREST, Is one of 
the three courts held there. Manwood, 90, 99. The 
lower court is called the attachment ; the middle one, 5 
ſwainmote; the higheſt, the juſtice in Eyre's "wk T bs 
court of attachment ſeemeth to be ſo called, becauſe | 
'verderors of the foreſt have therein no other authority, 
but to receive the attachments of offenders againſt Veri 
and Veniſon, taken by the reſt of the officers, and to en- 
rol them, that they may be preſented and puniſhed at the 
next juſtice ſeat. Manwood 93. And this attaching 1s by 
three means; 1. By goods and chattels. 2. By the body, 
pledges, and mainpriſe. 3. By the body only. This 
court is kept every forty days. See Crompton, in his 
Court of the Foreſt. ; 

ATTAINDER, (attinfa and attinctura) Is when a 
man hath- committed treaſon, c. and after conviction 
ſentence is paſſed on him: or where a perſon is attainted 
of treaſon, and condemned by parliament. | 

A man is attainted by appearance, or by proceſs : at- 
tainder on appearance is by confeſſion, or verdict, Sc. 
Confeſſion, when the priſoner upon his indictment being 
aſked whether Guilty or Not guilty, anſwers Guilty, with- 
out putting himſelf. upon his country; (and formerly 
confeſſion was allowed before the coroner in ſanctua 3 
whereupon the offender was to abjure the realm, and this 
was called attainder by abjuration.) Attainder by verdict 
is when the priſoner at the bar pleadeth Not guilty, and 
is found Guilty by the verdi& of the jury of life and 
death. And attainder by proceſs, (otherwiſe termed at- 
tainder by default or outlawry) is when the party flieth, 
and is not found, until he have been five times publickly 
called or proclaimed in the county, on the laſt whereof he 
is outlawed upon his default. Straundf. Pl. Co. 44, 122, 
182. Alſo perſons may be attainted by act of parlia- 


ment. 

Acts of attainder of criminals have been ps in ſe- 
veral reigns, on the diſcovery of plots and rebellions, 
from the reign of king Charles II. when an act was made 
for the attainder of ſeveral perſons guilty of the murder 
of king Charles I. to this time among which, that for 
attainting Sir John Fenwick, for conſpiring againſt king 
William, is the moſt remarkable; it being made to at- 
taint and convict him of high treaſon on the oath of one 
witneſs, juſt after a law 3 been enacted, That no per- 
ſon ſnould be tried or attainted of high treaſon where cor- 
ruption of blood is incurred, but by the oath of two law- 
ful witneſſes, unleſs the party confeſs, ſtand mute, Ie. 
Stat. 7 & 8 WW. 3. cap. 3. But in the caſe of Sir Jobn Fen- 

(ck, there was ſomething extraordinary; for he was in- 
dicted of treaſon, on the oaths of two witneſſes ; though 
but one only could be produced againſt him on his trial. 

Attainder of a criminal is larger than conviction; a 
man is convicted when he is found guilty by verdi&, or 
confeſſes the crime, before judgment had; but not at- 
tainted till judgment is alſo paſſed upon him, 1 Inst. 390. 
A perſon attainted of high treaſon, forfeits all his lands, 
tenements and hereditaments ; his blood is corrupted, and 
| he and his poſterity are rendered baſe; and this corrup- 

tion of blood cannot be taken off but by act of 
ment. Co. Lit. 391. But if one commits treaſon, and 
dies before attainder, he forfeits nothing: and one ſlain 
in open rebellion, ſhall forfeit nothing, if he be not at- 
tainted by parliament, 3 Iuſt. 12. And collateral blood 
may inherit on an attainder; though the lineal blood is 
barred. If an attainted perſon marries an heireſs, and 
has iſſue by her; tis ſaid that iſſue ſhall inherit, for he 
claims only from the mother. Fenk. Cent. 3. In the 
caſe of felony, where land is given in tail to A. and the 
heirs male of his body, under the ſtatute of Vm. 2. and 
he commits niurder, or any felony, his heir ſhall have the 
land, and the blood is not corrupted : though in caſe of 
treafon, where the father hath lands, and is attainted, it 


is otherwiſe by the 26 H. 8. c. 13. Bid. 82. Vi 
2 Ph Mc s 5: 


parlia- 


kT * 


Grandfather, father, and ſon ; the grandfather was fe- 
nant _— 44 father _ attainted of treaſon ; here; 
though the blood is corrupted, yet the fon would former- 
ly aer per formam doni; but ſince the ſtatute 26 H. 8. 
which gives the forfeiture of the lands of tenant in tail for 
treaſon, the law is otherwiſe, and by the attainder of the 
| tenant in tail the ifſue in tail is barred. 8 Rep. in Digley's 


caſe. 

In treaſon for counterfeiting the coin, although by a 
late ſtatute corruption of blood is faved; yet the lands of 
the offender are forfeited immediately to the king on 
attainder, it being a diſtin penalty from corruption of 
blood: for the corruption may be faved, and the for- 
feiture remain, &c. And accordingly fo it is provided 

ſome ſtatutes. 1 Salk. 85. 8 

gee that an attainder of felony makes a for- 
feiture of the eſtate to the lord only by way of eſcheat 
pro dfectu tenentis, and the not deſcending is the conſe- 
quence of the corruption of blood. 1 Salk. 85. 

T. S. having an eſtate for three lives, was attainted on 
the ſtatute 8 & g Vill. 3. of treaſon for counterfeiting 
the coin, by which ſtatute corruption of blood is ſaved , 
and for that reaſon it was a queſtion, whether the lands 
were forfeited to the king, which were given to Baron 
Lovell as forfeited, who brought a bill in the Exchequer 
to redeem, and had a decree, from which there was an 
appeal to the houſe of lords, where the judges held, that 
in treaſon the lands came to the king as an immediate for- 
feitare, which was a diſtinct penalty from corruption of 
blood, for the c tion may be faved, and the forfeiture 
ſtil] remain. 4 85. | 

Huſband and wife were tenants in ſpecial tail; they 
had iſſue a ſon, the huſband was attainted of treaſon, and 
died, the wife continued in poſſeſſion as tenant in ſpecial 
tail, and the ſon was reſtored by act of parliament, and 
made inheritable to his father, ſaving to the king all ad- 
vantages which be might have by the attainder ; the wife 
died; adjudged, that the father had not any eſtate for- 
feitable, for the wife being likewife tenant in ſpecial tail, 
the eſtate ſurvived to her, and was not impeached by the 
attainder, and ſhe dying, the fon is then inheritable to 
the eſtate tail, which might certainly have been barred 
by a common recovery ſuffered by the wife, and in ſuch 
caſe the king would have been bound. 1 Leon. 157. 

Covenant to ſtand ſeiſed to the uſe of himfelf for life, 
remainder to Thomas Palmer, the eldeſt fon of his bro- 
ther John Palmer for life, remainder to the eldeſt fon of 
Sir Thomas Palmer in tail male, remainder to his own 
right heirs ; afterwards the covenantor was attainted of 
treaſon, and executed before the birth of any ſon of Tho- 
mas; adjudged, that this attainder was a bar to the after- 
born ſon, and that' the fee ſimple was veſted in the 
crown, diſcharged of all remainders. Moore 815. 

Attainders may be reverſed or falſified, (i. e. proved to 
be falſe) by writ of error, or by plea; if by wrirof error, 
it muſt be by the king's leave, &c. And when by plea, 
it may be by denying the treaſon, pleading a pardon by 
act of parliament, &c. 3 Inft. 232. By a king's taki 
the crown upon him, all aztainders of his perſon are 5 fo 
fatto node, without any reverſal. 1 . 43. Wood 
17 This is a very peculiar doctrine, though the decla- 
ration of parliament, viz. made in favour of Henry the 
7th. If the intelligent reader will confider it a moment, 
a comment muſt appear un 4 > 
Lands coming to the king by attainder of treaſon, af- 
terwards granted to another, ſhall be holden as if there 
were no attainder. 7 Ed. 4. c. 3. The 8W. 3. c. 5. 
requires Sir George Barclay, major general Holmes, and 
other perſons to ſurrender themſelves to the lord chief 
Juſtice, or ſecretaries of ſtate; or to be attainted. By the 
' 13 W. 3. the pretended Prince of Wales is under attain- 


der of treaſon, Fc. And by 1 Gee. 1. c. 16. the late 


| duke of Ormond and others are attainted. And beſides 
' theſe acts of attainder, we have lately had bills for in- 
filing pains and penalties, as thoſe againſt the late bifbop 
of Rocheſter, Sc. Stat. 10 Geo. 1. In paſſing bills of 
attainder, no evidence is neceſſary. See Evidence, © 
_ , ATTACHIAMENTA BONORUM, A diſtreſs 
taken upon goods or chattels, where a man is fued for 
Perſonal eſtate or debt, by the legal attachiators or bailiffs, 
* ; AS 


Ph, 8 5 AA. i. Cas hrs ih 0 


Aw uw 


2 8 5 4 * N * * 5 . t 


1 TT 


24 ſecuriry/to- anſwer an ation. There is likewiſe ar. 


tachiamenta de ſpinis & boſeo, a privilege granted to the 


officers of a foreſt, to take to their own uſe, thorns, | 
bruſh, and wind-fall within, their precincts.— John Fitz 


Nygel, foreſter of Bermwood, A. D. 1230, debet habere 
fon 


in Boſco domini regis ; videlicet attachiamentum de 


inis, de Boſco ſuo, & de Boſco qui vento proſtituitur. 

ennet's Paroch. Antiq. p. 209. 4 TERS 
ATTAINT, (attintia) Is a writ that lieth after judg- 
ment againſt a jury that have given falſe verdict in any 
court of in an action 5 or pn ee. 
debt or dam amount to above 4056. Stat. 5 & 34 
Ed. 3. c. 7. 1 called attaint, becauſe the party that 
obtains it endeavours thereby - _ 497 
of the jury with perjury, by whoſe verdi is grieved : 
and if 23 dung Fall then the puniſhment by 
the Common law was, that thejurors meadows ſhould be 
plough'd up, their houſes broke down, woods grubb'd 
up, and Aer lands and tenements be forfeited to the 
crown; but if it paſſed againſt him that brought the at- 
taint, then he was to be impriſoned and ranſomed at the 
king's will. Glauv. kb. 2. By the Statute 23 H. 8. c. 3. 
the ſeverity of the Common law is mitigated, where a 
petty jury is attainted; for that ſtatute enacts, That 
upon untrue verdicts before judges of record, the thing 
in demand extending to 40 l. value, attaints ſhall be 
granted againſt the petty jury's the proceſs to be ſum- 
mons, reſummons, and fiſt infinite, &c. but the de- 
fendants may plead, they gave a true verdict, &c. to 
bar the attaint : and the grand jury is to try the verdict of 
the petty jury on the attaint; and if ſuch petty jury be 
found to have given an untrue verdict, they ſhall each 
forfeit 20 l. to divided between the king and the 
plaintiff, and incur ſeveral fines at the diſcretion of the 
Juſtices, and be diſabled to give teſtimony in any court. 
Alſo an attaint ſhall lie-for a perſonal thing under the 


value of 40/1. in manner as aforeſaid; but here the for- 


feiture of each petty juror ſhall be but 5 J. Cc. Stat. Did 
It may be material, however, under this head, to ſtate 
more particularly, 1 . i bet 


I. By and againſt bun attaint may be brought. 
II. I hes caſes it will lie. Fenn 01 8127 
III. Of he proceedings in attaint. 


I. The party grieved may have writ of attaint againſt | gata, if they did not 


the other party, (whether plaintiff or defendant) and 
againſt the jurors, or ſuch of them as ſhall be then living: 
it is ſaid any one that is hurt by the falſe verdict was 
bring this writ; and if the verdict be for matter of land, 
the remedy commonly runs with the land, ſo that any 
party or privy, as an heir or executor. may have it. 

N. B. 109. Co. Lit. 294. 4 

Attaint was brought upon the ſtatute. 23 H. 8. c. 3. 
againſt the executors of Sir Jobn Barker, whereas the 
verdict was in a cauſe between him and one Auſtin, and 
the ſtatute gives an attaint between the parties, and doth 


not mention heirs or executors, yet this attaint was held 
good; ſo an executor ſhall have reſtitution upon the ſta- 


tute 21 H. 8. though that ſtatute does not mention exe-, 
cutors. 1 And. 24, 25. E E 

Where — is brought againſt baron and feme, and 
the plaintiff recovers, the baron. alone ſball not have attaint, 
for it ſhall be brought according to the record. Br. Ba- 
ron and Feme, pl. 22. Succeſſors of a parſon ſhall have er- 


ror or attaint of judgment againſt the predeceſſor. Br. 


— 


Attaint, pl. 110. If a man has iſſue r 

and a daughter by another, and intails the: lands to him and 

bis ſecond fie 

covery is bad againſt them by falſe oath, the attaint is 

12 to the ſon and not to che daughter; per Forteſcue, 
r. Attaint, pl. 40. None ſhall bave attaint but be that 


may be reftored to the thing loſt by the judgment; per 


Bramſtone Ch. J. Mar. 210. Reverſioners may have . 


an attaint upon a falſe verdi&, &c. againſt a parti: 


cular tenant, who ſhall be reſtored to his poſſeſſionz;|, Where a jury finds a thing Which is out of the iſſue; 


there a verdict is void, becauſe they are ſworn to try the 


and the reyerſioner to his arrearages. Stat. 9 R. 2 
c. 3. This action muſt be brought againſt the jurors, 
and the parties to the firſt ſuit; or if the parties 
be dead, their heirs, or executors, or any other for the 
moſt part that recovered by the judgment. Dyer 201. 


, aad the beirs of their own bodies, and rea 


7 Wy. l 
2 


If all che jurors but one are dead, the action is gone, and 
no attaint can be brought ; and where any one dies de- 
pending the ſuit; it is gone; but not by the death of the 
defendant that recovered in the firſt action. Dyer 139. 
Hob. 227: | RT: 


II. As 10 the caſes inwhich an attaint lier. 
Attaint lies where a jury gives verdi& contrary to evi- 
dente; and where a judge declares the law erroneouſly, 
judgment may be reverſed; but in this caſe the juty ſhall 
be excuſed. Vaugb. 145. Attaint lies not far that 
which is not given in evidence; nor upon an inqueſt of 
office, Sc. or when. a thing found is impertinent to the 
iſſue. Hob. 53. Co. Lit. 355. And no attaint lieth 
where the king is ſole party, and the jury find for him. 
4 Leon. 46. It lies upon 1 verdict given in caſes of 
felony, 6 Rep. in the caſe of pardons; but where the 
ueen is ſole party, and the jury find for her, no attaint 
lies; aliter where the ſuit is tam pro domino rege quam pro 
ſeipſo. 4 Leon. 46. An attaint may be brought where 
any material falſnood is found, though ſome truth may 
be found with it; as where a jury ſhall find a man guilty 
of many treſpaſſes, who is guilty but of one rrefjials. 80 
if a jury find any thing againſt the Common or Statute 
law, that all men are to take notice of, this may make 
them chargeable in attaint. Bro. 44. Hob. 227. 
Where the evidence given to the jury is falſe in part, 
though it be in a point not material, yet this is ſufficient 
excuſe for their not giving him credit in any other part of 
his evidence, and ſo had no cauſe to find their verdict 
upon this oath againſt the party againſt whom it was 
wen. Cro. Eliz. 309, 310. It lies againſt a jury, for 
* the bond of the bond of Edeond. Palm. 286. 
The jury may be attainted two ways; 1ſt, where they. 
find contrary to evidence; 2dly, where they find out of 
the compaſs of the allegata. But to attaint them for 
finding contrary to evidence is not eaſy, becauſe they 
may have evidence of their own conuſance of the matter 
by them, or they may find upon diſtruſt of the wit- 
veſſes, or their own proper knowledge; but if they find 
upon evidence that does not prove the a/legata, there it is 
eaſy to ſubject them to an attaint, becauſe it is manifeſt 


chat what is ſo foundl is an evidence hot correſponding 


to their iſſue, and this was the qnly corb they had over 
the jurors z for-the Judge being beſt maſter of the alle- 

ollow his direction touching the 
proof, they were then liable to the danger of an attaint; 
and therefore ſnce the judges, from the difficulty of at- 
tainting the jury have granted new trial, whereby jurors 
have been freed from the fear of attaint, they have taten 
a great liberty in giving verdifts; but ſince the attaint is 
only diſuſed, and not taken away, tis neceſſary that a cer- 
tain matter ſhould be brought before them; and there- 
fore in treſpaſs, the quantity and value of the thing de- 
manded mult. be ſo conveniently deſcribed, that if the 
jury find damages beyond ſuch quantities and value, it 
may be apparently exceſſive, and they ſubject to the attaint ; 
— ſo on ſpecial contrats, they ruſt be ſet forth fo pre- 
ciſely, that if evidence be given of another contraf?, and 
not in the allegations, and yet the jury find for the plain- 
tif, they may < I to an attaint; and were it other- 
wiſe, 1 2 5 


had a jury to his turn, and the Judge 
ſhould direct that the plaintiff be nonſuit yet K t 


e 
plaintiff vould ſtand the trial, the judge muſt give poſi- 
tive directions to find for the defendant; ther would be 
no means of compelling the jury to find according to the 
direction of the judge, if they were not under the terror 
of an attaint, if they did other wiſe; ſo this is the only curb 

that the law has put in the hands of the judges to reſtrain 

| Jurors from, iviag corrupt verdicts. Gilb. Ic B. 128. 
But this doctrine does not imply that a jury are at all 
;eyents to follow. the direction oe a judge: They are to 
uſe their own diſcretion. They are (as every man is) 
| uppoled toknow the law, and are therefore judges of the 
law, as well as of the fact. Vide Hawles on Furies. 


iſſue between the parties, according to tlie evidence given; 
ſo that whatſoever they try beſides the iflue; ia not per 
juratores; and therefore if that matter fo tried b falſe, 


* 


S 
tis no perjury, nor doth an attaint lie againſt them. 
Hob. 53. FO, | at 
III. With regard to the proceedings in attaint. 
The EN © he iſſued is directed by the 23 H. B. e. g. 
already mentioned: and by the ſaid ſtatute if any of the 
petit jury appear at the return of the writ of attaint, the 
plaintiff ſhall aſſign the falſe oath of the yerdi&t untruly 
given. And if che defendant, or any of the jon jury 
appear not on diſtreſs, the grand inqueſt ſhall taken 
| | Mn | | 


defaulr. x „ : = 
If lead no plea, but ſuch as may ex- 


The petit jury can | 
| BP La of the falſe oath. 1 Roll. Ar. 285. 
| F in the 

1 Roll. 


The petit jury cannot plead that the plainti 
attaint Pc . after he attaint purchaſed. 

Ar. 285. The plaintiff in. attaint may not produce 
more witneſſes, nor give further matter in evidence, than 
' what was depoſed in the firſt action; but the defendant 
in atteint may give new matter in evidence to inforce the 
firſt verdict, and the plaintiff ſhall have time to diſprove 
it. Dyer 39. 1 Nelſ. Abr. 288. 1 Roll. Abr. 285. 

In an attaint the plaintiff cannot give in evidence a 
record which was not given to the petit jury; for they 
were not bound to find it, if it was not ſhewn to them. 
1 Roll. Abr. 285. 

In the court of King's Bench and Common Plegs, and the 
court of Huſtings of London, attaint may be brought; 
and the plaintiff ſetting aſide the verdict, ſhall have reſti- 
tution, &c. But if the firſt verdi& be affirmed, the 
plaintiff ſhall be impriſoned and fined. | 11 H. 7. c. 21. 

In attaint the parties and the jury appeared and de- 
manded oyer of the record upon which the attaint was 
founded, which record being in the Common Pleas, they:- 
had it, and thereupon the plaintiff aſſigned the falſe oath; 
the defendants pleaded, that they made a good and law- 
ful oath ; upon which they were at iſſue, and in the ſame 
term the record was removed by a writ of error into the 
King's Bench; - adjudged, that notwithſtanding it was 
thus removed, the court. of Common Pleas might pro- 
ceed if the ' proceſs for the grand jury were returned. 

er 284. 14-2 85 N 
23 was brought in the Common Pleas againſt a 
jury, for a verdict given in the King's Bench, where- 
upon the record was removed from that court to the 
Common Pleas, and there the verdict was affirmed; ad- 
judged, that the plaintiff in the action ſhall have execu- 
tion according to the verdict, for the record is in the 
King's Bench, and nothing but the tenor thereof in the 
Common Pleas; but if the verdict had been ſet aſide, and 
execution had been put upon it before it was ſet aſide, 
then the court of Common Pleas might have awarded 
reſtitution to the party grieved. Crs. Eliz. 371. 

A nonſuit in attaint is peremptory : and no ſuperſedeas 
is grantable upon attaint. Co. Lit. 227. 7 
An attaint as well as a writ of error ſhall follow the 
nature of the action upon which *tis founded; ſo that if 
ſummons and ſeverance lies in the firſt action, it ſhall do 
ſo likewiſe in the attaint, but this is not a /uper/edeas as 
a writ of error is; adjudged likewiſe, if damages are re- 
covered againſt ſeveral in an action of conſpiracy, all of 
them muſt join in an attaint, and the nonſujr of one of 
them ſhall not hurt the reſt. 6 Rep. 235. 

But adjudged, that where an aſſiſe was broug 
three coparceners, who all pleaded that th 
of the freehold named in the writ, and the jury found 
that two of them were diſſeiſors and tenants, Sc. and 
that the third bad nothing, Ec. and afterwards they all 
three joined in an attaint, 
ſiſter, 
dict, was now nonſuited in the attaint, in that caſe the 
attains was abated, becauſe ſhe had no cauſe to bring 
an attaint, for there was no verdict againſt her. 1 Leon 
In an attaint the plaintiff ſhall recover againſt all the 
Jurors, - tenants, and defendants, the coſts and d es, 
which he ſhall ſuſtain by delay or otherwiſe in that füit: 
and if the defendant's plea in bar be found againſt him 
the plaintiff will have Judgment to be reſtored to what 15 
loſt, with damages, by kat. 11 H. 6. c. 4. and 15 H. 6. 


brought againſt 
ere was no tenant: 


* I... 
*. — 


| fure 


int, and after appearance the third 
who was acquitted as aforeſaid by the ſaid ver- 


* IT T 


| - Beſides the ſtatutes above: mentioned in the courſe of 
this article, there are others to which it will be fufficient 
barely to refer; as the ſubject of them is in a great mea 
grown obſolete, See Edtv. I. c. 38. 14 Ediw. 2: 
c. 2. 1 dw. g. c. 6. 28 Edu. 3. c. 8. 18 Hen. 6. 
c. 2. Hen. 8. c. 9. | 

| This — to 3 ſo many men of ſuch a foul crime 
is ſeldom uſed, unleſs the corruption be very grofs and 
apparent: and inſtead of attaint, where the verdict is 
ſuppoſed to be given againſt evidence, it is now uſed to 
have new trials. granted: but an iſſue found by verdict 
ſhall be always intended true, until reverſed by attaint, 
according to our old books. Co. Lit. 227. The writ 
of attaint is generally to fummon Agury to inquire if the 
former jurors made a falſe oath, and who were the jury 
of the firſt inqueſt, &c.” and to have them before the 
lord the king, or before the Juſtices, &c. F. N. B. 
252, 253. . Y 


Form of a count in attaint. 


Bedford, ſſ. of taventy«four, &c. of the neigh- 
| | 2. of {ch to a 3 
the jurors, by whom a certain inquifition was lately ſummon- 
ed before the lord the king at Weſtminſter, by bill without 
the writ of our ſaid lord the king, between A. B. and C. D. 
of a certain 775 &c. | to the ſaid A. by the ſaid C. done, 
and afterwards before the beloved and faithful of our ſaid 
lord the king, &c. juſtices aſſigned to take the afſiſes, &c. in 
the county aforeſai taten, have made a falſe oath therein, as 
the ſaid C. grievouſly complaining to our ſaid lord the king 
hheweth, or not, &c. 7 8 


5 


ATTAINTED. See ATTAINDER. 
ATTAL SARISIN, The inhabitants and miners of 
Corntval, called an old deſerted mine, that is given over, 
by this name of attal Sariſin, i. e. the leavings of the Sara- 
fins, Saffins, or Saxons. Cowel. 8 
- ATTEGIA, (from the Lat. ad and tego) A little houſe. 
'Tis mentioned in Ethekverd, 4 hp. I. cap. 3. 
—Pellunt ingenuos paſſim, attegias figunt in oppido. 
ATTENDANT, (attendens Sign one that owes a 
duty or ſervice to another, or in ſome ſort depends on him. 
Where a wife is endowed of lands by a guardian, Oc. ſhe 
ſhall be attendant on the guardian, and on the heir at his 
full age. Terms de 50 | | 
|  ATTERMINING, (from the Fr. attermine) Is uſed 
for a time or term granted for payment of a debt. Ordi- 
natio de libertatibus * uirendis, ann. 27 Ed. 1. And in 
the Stat. Weſtm. 2. it Gotns to ſignify the purchaſing or 


gaining a longer time for payment of debts. —Artermi- 
nent querentes uſque in proximum pariiamentum. Welt. 2. 


"A 
 ATTIEE, attilium, attilamentum) The rigging or fur- 
niture of a ſhip. This word is mentioned in Fleta, lib. 
1. c. 25. Batellus (i. e. the boat) cum omni onere & Artil- 
lian of | 


0. 3 
| camps hg REM, To attory or — mo- 
ney and goods, viz. to aſſign or a jate to ſome 
particular uſe and ſervice. © Nerat Proc. uti . 2 283. 
ATTORNATO FACIENDO VEL REC! IEN- 
DO, A writ to command a ſheriff or ſteward of a coumy- 
court, or hundred court, to'receive and admit an attorney, 
to appear for the perſon that owes ſuit of court. F. N. N. 
136. Every Petſon that owes ſuit to the connty-court, 
, court-baron, - Ec. may make an attorney to do his ſuit. 
— 5 | Arbre n 
ATTOR „ (atturatus) Is he t appointed by 
another man to do any thing in his abſence. M. Sym. 
Compt. Jun ſdid. 105. An attorney is either public, in 
the courts of record, the Ning Bench and Common Pleas, 
Sc. and made by warrant from his client : or private, 
upon occaſion for any particular buſineſs, who is com- 
monly made by letter of attorney. In antient times 


| thoſe of authority in courts had it in their power whether 


they would ſuffer men to appear or ſue by any other but 
themſelves: and the king's writs were to be obtained for 
the admiſſion of attornies : but ſince that, attornies have 
been allowed by feveral ſtatutes. As by 27 Ed. 1. Ge. 
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tornies may be made in ſuch 
2 caſes there will be no attornies admit- 
ted. Stat. 6. Ed. 1. An infant ought not to appear by 
attorney, but by guardian; for he cannot make an at- 
torney, but the court may aſſign him a guardian. 1 Lill 
Ar. 138. Infants, after they come to full age, may ſue 


In action againſt baron and feme, the feme being within 


ſhe muſt appear by 5 but if they bring an 
| 20 ſhal 


n, the huſband make attorney for both. 1 
Danv. Ar. 602. And it is ſaid, that where baron and 
feme are ſued; though the wife cannot make attorney, 
the huſband may do it for both of them. 2 Sand. 213. 
One non compos mentis, being within age, is to appear by 
guardian ; but after he is of age he muſt do ic by attor- 
ney. 1 Inft. 135. An ideot is not to appear by attorney, 
but in proper perſon. A corporation cannot appear 
otherwiſe than by attorney, who is made by deed under 
the ſeal of the corporation. Plowd. 91. Perſons that owe 
ſuit to county-courts, &c. making attornies. See Stat. 
20 H. 3. c. 10. 

ATTORNIES AT LAW, are ſuch perſons as take 
upon them the buſineſs of other men, by whom they are 
retained, Wes 

Before the ſtatute of Weft. 2. c. 10. [14 Ed. 1 A. D. 
1285.] all attornies were made 15 letters & en. under 
the great ſeal, commanding the juſtices to admit the per- 
ſon to be his attorney, T heſe patents, where they were 
obtained, ſeemed to have been inrolled by a proper offi 
cer, called the clerk of the warrants; and alſo the courts 


were obliged to appear each day in court in their proper 
perſons. Gilb. H. C. P. 32, 33. n 
The ſaid ſtatute of Meſt. 2. gives to all perſons a liber- 
ty of appearing, and appointing an attorney, as if they 
had letters patent; and therefore the clerk of the war- 
rants received each perſon's warrant, and upon the war- 
rant it equally appeared to the court, that he had appoint- 
ed ſuch a one his attorney to the end of the cauſe, unleſs 


plaintiffs and defendant's preſence, as was uſed before 
that time. This authority continues till judgment, and 


for a on and a day, and afterwards to ſue out execution, 
and 


or a longer time, if they continue execution; but 
if not, the judgment is ſuppoſed to be ſatisfied ; and to 
make it appear otherwiſe, the plaintiff muſt again come 
into court, which he either does by a N fac or an ac- 
tion of debt on the judgment. Gilb. H. C. P. 33. 

Who may make attornies, ſee farther 20 H. 3. c. 10. 
—12 Edw. 2. c. 1.—7 Ric. 2. c. 14. : 

Parties to fines, as well demandant or plaintiff as te- 
nants or defendants, that will acknowledge their right of 
lands unto other in pleas of warrantia charte, covenant, 
&c. before the fines paſs, ſhall appear perſonally, ſo 
that their age, ideocy, or other default (if any be) may 
be diſce : provided that if any, by age, impotency, or 
caſuality, is not able to come into court, one of the juſtices 
ſhall go to the party and receive his cognizance, and ſhall 
take with him a knight or man of fame. Barons of 


in pleas that paſs before them, and where they be aſ- 
ſigned. Reſerved to the Chancellor his authority in ad- 
mitting attornies, and to the Chief Juſtices. Stat. 15 


Edo. 2 ER 

In reſpect of the ſeveral courts, there are attornies at 
large; and attornies ſpecial, belonging to this or that 
court only. An attorney may be a ſolicitor in other 
courts, by a ſpecial retainer : one may be attorney on re- 
cord, and another do the buſineſs; and there are attor- 
nies who manage buſineſs out of the courts, &c. Anno 4 
H. 4. it was enacted, that the juſtices ſhould examine at- 
_ tornies, and remove the unſkilful; and attornies ſhall 
ſwear to execute their offices truly, &c. The Stat. 33 
H. 6. was made to reſtrain the number of attornies. And 


* by 3 Fac. 1. c. 7. Attornies, &c. ſhall not be allowed any 


_ fees laid out for counſel, or otherwiſe, unleſs they have 
tickets thereof fi 


gned by them that receive ſuch fees ; 
and they ſhall give in true bills co their clients of all the 
charges of ſuits, under their hands, before the clients 
| hall be charged with the payment thereof; if they delay 


leas whereon appeal lieth 


by attorney, though admitted before by guardian, &c. 


inrolled thoſe patents on which any proceedings were. If 
ſuch letters patent could not be obtained, the perſons 


revoked; ſo that on each act there is no occaſion of the 


— 


the Exchequer and juſtices ſhall not admit attornies, but 


. W n TER ” f F 
4 * * 4 \ W ies da 
Fe £7 | Wop 


A EY 


their clients ſuit for gain; or demand more than their due 


fees and diſburſements, the clien:s ſhall recover coſts and 


treble dam ; and they ſhall be for ever after diſabled 
to be attornies : none ſhall be admitted attornies in courts 


of record, but ſuch as have been brought up in the ſaid 


courts, or are well practiſed and {killed, and of an honeſt 
diſpoſition ; and fo attorney ſhall ſuffer any other to fol- 
low a ſuit in his name, on pain of forfeiting 20 l. to be 
divided between the king ang the party grieved. This 
ſtatute, as to fees to counſel, doth not extend to matters 
tranſacted in inferior courts, but only to ſuits in the couris 
of Weſtminſter-Hall, Carth. 147. Attornics, &c. are to 
take the oaths to the government, under penalties and 
diſability to practice. 13 , 3. rap. 6. | 

By the 12 Stat. Geo. 1. cap. 29. If any who hath been 
convicted of forgery, perjury, &c. ſhall prattiſe as an at- 
torney or ſolicitor in any ſuit or action in any court, the 
judge where ſuch action ſhall be braught hath power to 
tranſport the offender for ſeven years, by ſuch ways, and 
under ſuch penalties as felons. | 

The act 2 Geo. 2. c. 23. drdains, That all attornies 
ſhall be ſworn, admitted and inrolled, before allowed to 
ſue out writs in the courts at Weſtminſter.; and after the 
firſt of December 1730, none ſhall be permitted to practiſe 
but ſuch as have ſerved a clerkſhip of five years to an at- 
torney, and they ſhall be examined, ſworn and admitted 
in open court; and attornies ſhall not have more than 
two clerks at one time, &c. every writ and copy of any 
proceſs ſerved on a defendant, and alſo warrant 
made out thereon, ſhall be indorſed with the name of the 
attorney by whom ſued forth; and no attornies or ſolici- 
tors ſhall commence any action for fees till a month after 
the delivery of their bills ſubſcribed with their hands: 
alſo the parties chargeable may in the mean time get ſuch 
bills taxed, and upon the taxation the ſum remaining due 
is to be paid in full of the ſaid bills, or in default the 
parties ſhall be liable to attachment, &c. And the at- 
torney is to pay the coſts of taxation, if the bill be re- 
duced a ſixth part. There is a penalty of 30 l. inflicted, 
and diſability to practice, for acting contrary to this ſta- 
tute. By the 6 Geo. 2. cap. 27. Perſons having ſerved 
five years as clerks to attornies, though not bound by 
contract; or who had been bound, but not ſerved five 
years; and ſons of attornies that ſerved that time with 
their fathers, &c. were to be ſworn and admitted. By 
12 Geo. 2. c. 13. Attornies, &c. that act in any county- 
court, without being admitted according to the ſtatute 
2 Geo. 2. ſhall forfeit 20/. recoverable in the courts of re- 
cord: and no attorney, who is a priſoner in any priſon, - 
ſhall ſue out any writ, or proſecute ſuits z if he doth, the 

roceedings ſhall be void, and ſuch attorney, &c. is to 
ſtruck of the roll. But ſuits commenced before by 
them may be carried on. A guater ſerving a clerkſhip, 
and taking his ſolemn affirmation inſtead off an oath, ſhall 
be admitted an attorney. By the Stat. 22 Geo. 2. c. 46. 
Perſons bound clerks to attornies or ſolicitors are to cauſe 
affidavits to be made and filed of the execution of the ar- 
ticles, names and 2 of abode of attorney or ſolici - 
tor, and clerk, and none to be admitted till the affidavits 
be produced and read in court; no attorney having diſ- 
continued buſineſs to take any clerk. Clerks are to ſerve 
actually during the whole time, and make affidavits there - 
of. Perſons admitted ſworn clerks in Chancery, or ſerving 
a clerkſhip to ſuch, may be admitted ſolicitors, By the 
Stat. 23 Geo. 2. c. 26. Any perſon, duly admitted a ſo- 
licitor, may be admitted an attorney, without any fee for 
the oath, or any ſtamp to be e on the parchment, 
whereon his admiſſion ſhall be wrote. 

Attornies of courts, &c, ſhall not receive or procure 
any blank warrant for arreſts from any ſheriff, without 
writ firſt delivered, on pain of ſevere puniſhment, expul- 
lion, &c. And no attorney ſhall make out a writ with a 


clauſe ac etiam bille, &c. where ſpecial bail is not re- 


quired by law. Paſch. 15 Car. 2. Attornies are to en- 
ter and file watrants of attorney in eve! 
of 10 l and impriſonment. Stat. 32 H. 8. And the 
plaintiffs oe is to. file his warrant the term he de- 
clares, and the defendant his the term he appears. 4 & 5 


Ann. Action upon the caſe lies for a client againſt his 
. if he appear for him without a warrant TY | 


ſuit, on pain 
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he plead a plea for him, for which he hath not his war- 
rant. 1 Lill. Abr. 140. But if an attorney appear with- 
out warrant, and judgment is had againſt his client, che 


judgment ſhall ſtand, if the attorney be reſponſible: con- 


tra, if the attorney be not reſponſible. 1 Saſk. 88. Acti 
on lies againſt an attorney for ſuffering judgment againſt 
his client by nil dicit, when he had given him a warrant 
to plead the general iſſue: this is underſtood where it 15 
done by covin. 1 Danv. Abr. 185. If an attorney makes 


default in a pled of land, by which the party loſes his 


land, he may have a writ of deceit againſt the attorney, 
and recover all in damages. Lid. An attorney owes to 


his client ſecrecy and diligence, as well as fidelity; and 


if he take reward on the other ſide, or cauſe an attorney 
to appear and confeſs the action, &c. he may be puniſh- 
ed. Hob. 9. OM. ; 
But ation lies not againſt an attorney retained in a ſuit, 
though he knows the plaintiff hath no cauſe of action: 
he only acting as a ſervant in the way of his profeſſion. 


4 Inft. 117. 1 Mad. 209. Though where an attorney 


or ſolicitor is found guilty of a groſs neglect; the court 
of Chancery has in ſome caſes ordered him to pay the coſts, 
1 P. Williams 593. He who is attorney at one time, 1s 
attorney at all times, pending the plea. 1 Danv. 609. 
And the plaintiff or detendant may not change his attor- 
ney, while the ſuit is depending, without leave of the 
court, which would reflect on the credit of attornies; nor 
until his fees are paid. Mich. 14 Car. A cauſe is to 
proceed notwithſtanding the death of an attorney therein; 
and not be delayed on that account. For if an attorney 
dieth, the plaintiff or defendant may be required to make 


a new attorney. 2 Keb. 275 An attorney, ſolicitor, - 


&c: having fees due to him, may detain writings until 

his juſt fees are paid : but if there be no fees due to him; 
the court on motion will compel the delivery of them. 1 

Lill. 148: Any papers may be detained by an attorney 

till the money is paid for drawing them; but he cannot 

detain writings which are delivered to him on a ſpecial 
truſt; for the money due to him in that very buſineſs, &c. 

if he doth, a rule may be obtained that he ſhall deliver 
them by ſuch a day, or an attachment ſhall iſſue againſt 
him. Mod. Caſ. in Law and Equity 306. The court will 
make a rule for delivery of writings when they come to 
the attorney's hands by way of his buſineſs; and when 
they come to him in any other manner, the party muſt 
bring his action. 1 Salk. 87. Attornies have the privi 
lege to ſue and be ſued only in the courts at Weſtminſter, 
where they practiſe: they are not obliged to put in ſpecial 
bail, when defendants ; but when they are plaintiffs, they 
may inſiſt upon ſpecial bail in all bailable cafes. 1 Vent. 
__—— Inſt. 450. And they ſhall not-be choſen into 
offices, againſt their Wills. See Privilege. 

ATTORNEY OF THE DUCHY COURT OF 
LANCASTER, (atturnatus curiæ ducatus Lancaſtriæ) 
Is the ſecond officer in that court; and ſeems for his {kill 
in law to be there placed as aſſeſſor to the chancellor, and 
choſen for ſome ſpecial truſt repoſed in him, to deal be- 
tween the king and his tenants. - Corvel. 

ATTORNEY GENERAL, Is a great officer under 
the king, made by letters patent. Ir 1s his place to ex- 
hibit informations, and proſecute for the crown, in matters 
criminal; and to file bills in the Exchequer, for any thing 
concerning the king in inheritance or profits; and others 
may bring bills againſt the king's attorney. - His proper 
place in court, upon any ſpecial matters of a criminal 
nature, wherein his attendance is required, is under the 
judges, on the left hand of the clerk of the crown: but 
this is only upon folemn and extraordinary occaſions ; 
for uſually he does not fit there, but within the bar in the 
face of the court. Mich. 22 Car. B. R. 

ATTORNMENT,(attornamentum), from the Fr. tour- 
ner) Signifies the tenant's acknowledgment of a new lord, 
on the ſale of lands, &c. As where there is tenant for life, 
and he in reverſion grants his right to another; it is ne- 
ceſſary the tenant for life agree thereto, which is called 
attornment. It gives no intereſt, but only perfects the 
grant of another: and tenant in tail is not compellable to 


attorn, on the reverſion being granted; he havi . 
tate of inheritance. 1. Inf. - 4 e having an el. 


SS. . 319. This attornment 
is in deed, or in law; voluntary and compulſory ; and 


A U D 
may be made, as ſet down by Littleton, in theſe words, 
viz. I attorn to you by force of the grant, or I agree to the 
grant, or ] become your tenant, &c. Or by any words or 
act which import an aſſent to the grant. Lite. 551. 1 
Danv. 623. It may be made by payment of a penny 
rent, &c. to the grantee. 1 Inſt. 309. Where an eſtate 
is granted to one for life, remainder to. another 1n fee, 
attornment to the tenant for life is good to him in re- 
mainder. 1 Inſt. 312: By feoffment of a manor, the 
ſervices do not paſs without attornment. 1 Danv. Abr. 
612. But if a perſon comes to an eſtate by recovery : or 
where a fine is ſevied of lands ; or by deed of bargain and 
ſale inrolled, according to the ſtature, there needs no at- 
tornment, they being in by the Stat. 27 H. 8. r. 10. 
And if a reverſion be deviſed by will to another, the eſ- 
tate paſſeth without attornment. 8 Hen. 6. This was 
a large head in our Common law; but now much of this 
learning is out of uſe. And by a late ſtatute, it is enacted, 
That al grants and conveyances of manors, lands, rents, 
reverſions, &c. by fine, or otherwiſe, ſhall be good with- 
out the attornment of the tenants of ſuch lands, or of the 
particular tenant upon whoſe eſtate any ſuch reverſion, 
&c. ſnall be expectant or depending: but notice mult be 
given of the grant, to the tenant; before which he ſhall 
not be prejudiced by payment of any rent to the grantor, 
or for breach of the condition for non-payment. Stat. 
4 Ann. c. 16. , 9. And attornments of lands, &c. made 


by tenants to ſtrangers ſhall be void, and their landlord's 


poſſeſſion not affected thereby : though this ſhall not ex- 
tend to vacate any attornment made purſuant to a judge- 
ment at law, or with conſent of the landlord; or on a 
forfeited mortgage, &c. by 11 Geo. 2. c. 19. | 

ATTRAPPER, (Fr.) Taken, or ſeized. Law Fr. 
Dit | e 

AVAGE, or aviſage, A rent or payment by tenants 
of the manor of Writtel in Eſſex, upon St. Leonard's day, 
6 November, for the privilege of pawnage in the lord's 
woods, viz: for every pig under a year old, an half- 


"many. ; for every yearling pig, one penny ; and for every 


above a year old, two-pence. 
AVANTAGIUM, Profit and advantage. Walterus 
Cantuar. archiep. ad \feodi firmam tradidit Johanni de B. 
terras in, &c. cum omnibus ſuis utilitatibus ac avantagiis in- 


de provenientibus. Regiſt. Eccl. Chriſti Cantuar, MS. 
anno 11 Ed. 2. 


AUCTIONARII, auxionarii, Sellers, regrators, or re⸗ 


tailers. Placit. Parl. 18 Ed. 1. But more properly brokers. 

AUDIENCE COURT, (curia audirntiæ Cantuarienſis) 
Is a court belonging to the archbiſhop of Canterbury, hav- 
ing the ſame authority with the court of arches, though 
inferior to it in dignity and antiquity. It is held in the 
archbiſhop's palace; and in former times the archbiſhops 
were wont to try and determine a great many eccleſiaſtical 


cauſes in their own palaces; but before they pronounced 


their definitive ſentence, they committed the matter to be 
argued by men learned in the law, whom they named 
their auditors: and ſo in time it grew to one ſpecial man, 
who at this day is called cauſarum negotiorumque audientiæ 
Cantuarienfis auditor officialis. And to the office of auditor 
was formerly joined the chancery of the archbiſhop, which 
meddleth not with any point of contentious juriſdiction ; 
that is, deciding of cauſes between party and party, but 


only ſuch as are of office, and eſpecially as are voluntarie 


Juriſdictionis, as the granting the euſtody of ſpiritualties, 
during the vacancy of biſhopricks, inſtitutions to bene- 
ices, diſpenſations, &c. but this is now diſtinguiſhed from 
the audience. The auditor of this court antiently by ſpe- 
cial commiſſion was vicar general to the archbiſhop, in 
which capacity he — eccleſiaſtical juriſdiction of 
every dioceſe becoming vacant within the province of 
Canterbury. 4 Inſt. 337. But now the three great offices 
of official 2 of the archbiſhop, dean or judge 
of the peculiars, and official of the audience are, and have 
been for a long time paſt, united in one perſon under the 


general name of dean of the arches, who keee hi 
in Doctors Commons hall. Fobnſ. 254. e 


The en, we York hath in like manner his court 
of audience. Fo 


if. 255. 


* 


AUDIEN DO & TERMINANDO, A writ, or rather 


a commiſſion to certain perſons, when any inſurrection or 
greac 
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great riot is committed in any. place, for the appeaſing 


and puniſhment thereof. F. N. B. 110. See Oyer an 


70 Prra QUERELA,Is awrit that lies where a man 
hath any thing to plead, but hath not a day in court to you 
it: And it 1s uſually brought where one is bound in a 
ſtatute merchant, ſtatute ſtaple, or recogniſance, or judg- 
ment is given againſt him for debt. and his body in exe- 
cution thereupon, at the complaint of the party, upon 
ſuggeſtion of ſome juſt cauſe why execution ſtiould not 

me or other exception. This writ 
is granted, by the lord chancellor to the juſtices of either 
bench, willing them to grant ſummons to the county 
where the creditor lives, for his appearance before them 
at a certain day. F. N. B. 102. To writs of execution 
the defendant cannot plead; ſo that if there be any mat- 
ter ſince the judgment; to diſcharge him of the execution, 
he is to have audita querela; upon which, the eee 
ſhall hear the complaint, and do right: and audita que- 
rela cannot be brought on a releaſe, until judgment is 
entered of record. 1 Mod. 111. 

An audita querela is in nature of a ſuit in equity, 
where a perſon is charged with a debt that is paid, or be- 
ing releaſed, &c. 2 Cro. 29. And there muſt be a 
charge and burthen come, or coming upon the party that 
is to have it, of which he ought by law to be diſcharged; 
and then it is to be in ſuch a caſe wherein he hath no 
other way to relieve himſelf. 2 Cro. 29. 1 Cro. 44. 
And it may be brought againſt the proſecutor himſelf, 
and ſometimes againſt him and others that ought to bear 
part of the burthen with him. Kelw. 25. | 

On a ſtatute, the conuſor or his heir may bring audita 
querela, before execution is ſued out; but this may not 
be done by a ſtranger to the ſtatute, or a purchaſer of the 
land. 1 Danv. Abr. 630. 3 Rep. 13. If a leſſee co- 
venants for him and his aſſigns to repair, and the leſſee 


aſſign over, and the covenant is broken; if the leſſor ſues 


one of them and recovers damages, and then ſues the 
other, he may bring audita querela for his relief. Bro. 74. 


And where a man hath goods from me by my delivery, 
and another takes them from him, ſo that he is liable to 


both our ſuits : and one of us ſue and recover againſt him, 
znd then the, other ſues him, his remedy is this writ; 
Dyer 232. One binds himſelf and his heirs in an obli- 
ation, if the obligee recover of the heir, and after ſue 
e executors for the ſame cauſe, &c. they may have the 
writ audita querela, Plowd. 439. If two joint and ſe- 
veral obligors ate ſued jointly, and both taken in execu- 
tion, the death or eſcape of one will not diſcharge the 
other, ſo as to give him this action; but if ſuch obligors 
be proſecuted ſeverally, and a ſatisfaction is orice had 
againſt one of them, or againſt the ſheriff upon the eſ- 
cape of one, the other may have it. Hob. 58: 5 Rep. 87. 
Judgment is had againſt a ſheriff on an eſcape of a per- 
ſon 1n execution, and after the firſt judgment is reverſed 
for error, the ſheriff ſhall have relief by audita querela. 
8 Rep. 142. If the plaintiff. hath had ſatisfaction againſt 
one treſpaſſor, and he proceed to require it againſt the 
other, he ſhall have this writ. Hob. 66. And where 
there is judgment againſt three, and one of them taken 
in execution, they may all join in audita querela, when 
they have cauſe to have the ſame. 3 Cro. 443. A plain- 
tiff, that ſues an adminiſtrator, has his letters of admini- 
ſtration revoked ; the defendant muſt be relieved by au- 
13920 for he cannot plead it. Scyle 417. If one 
accepts of a leſſer ſum of money for a greater debt, and 
after the day, and yet ſues the bond; this writ will not 
lie, becauſe it lieth only where a diſcharge is in law. 
Trin. 18 Fac. 1. B. R. It may be brought by an infant 
in the King's Bench or Common Pleas, to avoid a ſtatute 
acknowledged by him whilſt he was within age. 1 Cro. 208. 
If A. being within age becomes bail-for B. and after 
two ſcire fa. and nibil returned, judgment is given againſt 
A. &c. he may have an audita querela, and avoid the re- 
cognizance, and ſo the judgment thereupon of conſe- 
quence ſhall be avoided. Telv. 155. 
But if A. being within age enters into a bond to B. 
who procures C. without any warrant, to appear for A. 
and confeſſes a judgment thereupon, yet + ſhall not 


upon he ſhall be delivered. 1 Neil. Abr. 307. 


aud 


have an audita querela, but he mult take his remedy by 


action of diſceit againſt the attorney. Cro. Fac. 694. 

If a ſtatute be acknowledged to two, of which one is 
an infant, and they make a defeazance, and after ſue 
execution contrary to it, an audita querela ſhall be brought 
againſt both; for it does hot appear within the deed that 
he was an infant; alſo the deed of an infant is only 
voidable, and peradventure he will affirm it. i Roll. Ar. 


12. 

' The writ of audita quereld may be had, where a recog- 
niſance or ſtatute entered into is defective, and not good ; 
or being upon an uſurious contract, by dureſs or impri- 
ſonment, or where there is a defeaſance upon it, &c. 
Moor, ca. 1097. 1 Brownl. 5 2 Buſſt. 320. So up- 
on ſhewing an acquittance of the cogniſee, on a ſuggeſ- 
tion that he had agreed to deliver up the ſtatute. 1 Roll. 
309. Where one enters into a ſtatute, and after ſells his 
lands to divers purchaſers; or judgment is had againſt a 
man, who leaves land to ſeveral heirs; &c. and one of the 
purchaſers, or one heir alone is charged; he may have this 


| writ againſt the reſt to contribute to him. 3 Rep. 44: 


2 Bulſt. 15. 

If tenant in tail acknowledges a ſtatute and dies, and 
the conuzee ſues execution againſt the heir, he may avoid 
it by aſſiſe; without being put to his audita querela. 1 
Roll. Abr. 304. : 

So if a diſſeiſor acknowledges a ſtatute, and the diſſeiſce 
enters, the conuſee extends the land, the diſſeiſce is not 

ut to his audita querela to avoid the extent; the conuſor 
aches only a tortious and unlawful ſeiſin of the land, and 
conſequently no power to charge it. 1 Roll. Ar. 304. 

But if A. be tenant for life; remainder to B. his fon in 
tail, and A. enters into a recognizance to C. and dies; C. 
brings a /ci. fac. and B. is returned heir and tertenant. 
and warned, but makes default; he can have no audita 


querela to avoid this execution, becauſe he had a day 


given him in court to ſet aſide the recognizance, and it 
was his folly not to appear when warned. Raym. 19. 1 
W 8 Fe 
| Where a ſtatute or rec6gniſance is acknowledged be- 
fore one who hath not power to take it, and afterwards 
the cogniſor makes a feoffment of the land to another, 
and the cogniſee taketh out execution, in ſuch caſe 
the feoffee may have an audita querela, and avoid the ex- 
ecution. Dyer 35; 37. 30 

If A. enters into a ſtatute to B. and pays the money 
at the day _— upon which the ſtatute is cancelled, 
and after B. forges a new ſtature in the name of A. in 
this caſe A. may relieve himſelf by audita querela ; for 
the forged ſtatute having all the eſſentials of a true one, 
the court was obliged to look on it as ſuch till the con- 
trary appeared, which the conuſor could not ſet forth be- 
fore execution, having no day to appear judicially in 
court, and therefore is put to this writ to avoid the exe- 
cution founded on the injuſtice of the pretended conuſee. 
F. N. B. 104. 

If the conuſee of a ſtatute, upon agreement with the 
conuſor, delivers up the ſtatute in lieu of an acquittance, 


and after ſues execution, and the conuſor prays a re- 


extent, becauſe that the land was extended too low, and 
has it granted him, he ſhall never avoid the extent by 
audita querela ; becauſe by his praying the re- extent he 
admits the ſtatute good and executory. 1 Roll. Abr. 313. 

If upon an elegit the ſheriff takes an inquiſition, and 
there are ſeveral lands found ſubject to the extent, and 
ſeveral values found, and the ſheriffs returns, that he has 
delivered ſome of the lands in particular for the moiety, 
where it appears according to the values found, that an 
equal moiety 1s not delivered to the party who recovered, 
but more than a moiety ; yet this is not void, nor is it a 
diſſeiſin by the entry, but only voidable by audita querela. 
1 Roll. Abr. 308. 

If a man in execution upon a judgment for debt or da- 
mages, be delivered out of execution by the ſheriff or 
gaoler who hath him in execution, with the aſſent of him 
at whoſe ſuit he is in execution, and after, by colour of 
this judgment, he takes him again and puts him in pri- 
ſon, an audlita querela lies upon this matter, and there- 


But 


* 


xAV.D „ 
5 Go : : and if execution be executed before, bail is to bs 
But if A. be in execution at che 2 [ld B.4 and 51 | ous = Leer AT ben 
A. eſcapes with the conſent of the ſheril Nn fon Upon a motion for an allowance of an audita querela, 
returns to the priſon, and the ſheriff RN Aan by | it was held, that bail muſt be given in court, and not 
upon the ſaid execution, A. ſhall not ry "Phew eee unles in caſes of neceflity, to be allowed by 
audita querela, for B. has it till in his election 15 che court. and then it may be put in before two judges. 
him in execution at his ſuit, and ſhall not = ae tg Palm. a | | 
to rake his remedy againſt the ſheriff for he, 1 fe. And by bail the party is in cuſtody of the law, and if 
co who perhaps may be worth nothing. 1 Holl. he make not out his audita 1 N bes 
3 | body in execution again, or the or whic is 
If a ſtatute be made ard baron and feme, and Lye wow in 8 or elſe 115 bail 5 — pay it. If after judg- 
a defeaſance, and ſue execution CY i * mens againit bell, the ng, i the principal bo 
ta querela ſhall be brought againſt his action is in lieu | reverſed, or the money paid by a, the bail 
feaſance be void as to the wife z for this Gred b both; | may have dudita guerela. Cro. Fac. 645. 8 Rep. 143. 
of an anſwer of the LA 124 which had ad 4 h de. And it may be brought by the bail to avoid an execution 
and this is all one as if the baron alone fad m diſcharge | againſt them, where no proceſs is ſued forth againſt the 
—_— e have been a ſufficient . principal in his life-time, &c. Golaſb. 154. N * a 
1 ö | | plaintiff in audita querela gets judgment, he ſhall have 
e .. Mook taken in exeourioo be- 
and after the feme takes huſband, and J. S. releaſes, fore the writ bro Sid. 74. 
after execution is ſued, the audits querela may be brought dugnt. 2 | | 
d feme and J. S. 1 Roll. Abr. 312. A man nonſuited in an audita querela, may have a new 
againſt the baron and teme and or ered | writ. F. N. B. 104. When lands are extended on any 
n eee la | ſtatute, &c. before the time, audita querela lieth. 22, 
bY de e n 1 Kell hrs (46 E. 3. A writin the nature of an audits querels, has 
* 1757 conuſee of a ſtatute releaſes to the tenant all | been made out returnable in B. R. on a ſpecial pardon 
: : demand her with all ſuits and | ſetting forth the whole matter. Fenk. Cent. 109. And 
right, intereſt, and demands, together 5 jd a eee ef 
executions, and afterwards ſues execution, the nent | M0 er eee e ment, th 2. 7 
ſhall have an axdite querela to ſet aſide this execution. the party on motion, without audita querela, - 1 Salk, 
Cro. Eliz. 40. 1 And. 133, | 93+ N 
8 in treſpaſs or other action, if it be found for the 3 ” 
plaintiff by u prius, and ee. 8 day i bank, A urit o 4 querela. 
inti and after judgment | | 
e omg rider e defend t ſhall have an | { NEORGE the Third, &c. To our juſtices aſſigned 16 
is given for the plaintiff, the defendan | ; : 
415 querela upon this matter; becauſe he could not. hold pleas before us, greeting. We having received 
plead the releaſe at the day in bank. 1 Rell. Abr. 307. | information, by the grievous complaint of A. B. That 
In an audita querela, the proceſs is a venire facias, | whereas C. D. in Eaſter term, &c. and now bath to the 
gat, alias, pluries, and if non eft inventus be re- | damage of the ſaid A. &c. wherefore the ſaid A. hath be- 
or that be bath nothing, the plaintiff ſhall have a Jught 2 Tete, and doin ing that the 
as againſt the defendant. F. N. B. 10 er aid A. e any Ways mur defirous 
8 | 1 7 is right and juſt ſhould be done in this caſt : We command you 
1 an audita querela is founded on a record,-or the per- that in order to bear the complaint of the ſaid A. you call 
ſon bringing it is in cuſtody, the proceſs upon it is a ſcire before you the aforeſaid parties, and ſuch others as it ſhall 
+. facias; but i founded on matter of fact. or the party is at | /cem meet to you to convene; and having heard the 727 
* large, then the proceſs is a venire. 1 Salk. 92. Parties, and their ſeveral re ons, you cauſe to be | fall 
And if there be a default by the defendant upon a | and ſpeedy juſtice to the . os which of right, and 
ſeire feci, or two pibilt returned, the plaintiff ſhall have | according to the laws and cuſtoms of our kingdom, you hhall 
judgment. 1 Salk, 93. But, where an audita querela is | ſee ought to be done. Witnels, &c. 
ſued quia timer, and the party is at large, there ſhall | REN 
never be a ſcire facias, 1 Salk. 92. gy AUDITOR, (Laz.) Is an officer of the king, or ſome 
Adjudged, that where the party hath ſome matter | other great perſon, who examines yearly the accounts of 
which he might have pleaded to the ſci. fa. in his diſ- | all under officers, and makes up a general book, which 
charge, and two nibils are returned, and judgment againſt | ſhews the difference between their receipts and charge, and 
him, the court will relieve him upon motion, without | their ſeveral allowances, commonly called allocations : 
putting him to bring an audita querela. 1 Salk. 93. as the auditors of the exchequer take the accounts of thoſe 
An audita querela ſhall be granted out of the court, | receivers who colle& the revenues. 4 Inf. 106. Receivers 
where the record, upon which itis founded, remains, or | general of fee-farm rents, &c. are alſo termed auditors, 
it may be returnable in the ſame court. F. N. B. 105. b. | and hold their audits for adjuſting the accounts of the 
And therefore if a man recover in B. R. or C. B. the | ſaid rents at certain times and places appointed. And 
defendant having a releaſe after ju nt, and before | there are auditors aſſigned by the court to audit and ſettle 
Y execution, ſhall ſue the augita querela out of B. R. or | accounts in actions of account, and other caſes, who are 
4 ; C. B. where the record is. F. N. B. 105. So, if a | proper judges of the cauſe, and pleas are made before 
; recognizance be acknowledged in C. B. and execution | them, &c. 1 Brownl. 24. 
| be ſued upon it after releaſe, the defendant ſhall ſue the AUDITOR OF THE RECEIPTS, An officer of 
audita querela out of C. B. F. N. B. 105. But an | the exchequer, that files the tellers bills, and having made 
audita querela may be by original, and upon a judgment | an entry of them, gives the lord-treaſurer, &c. weekly, 
in C. B. It goes out of chancery returnable in C. B. a certificate of the money received : he makes debentures 
F. N. B. 105. to the tellers, before they pay any money; and takes their 
The writ of audita querels ſhall be allowed only in open | accounts : he alſo keeps the black book of receipts, and 
court, 1 Buſſt. 140. 2 Bulſt. 97. 2 Show. 240. the treaſurer's key of the treaſury, and ſeeth every teller's 
Upon audita querela brought, a ſuperſedeas ſhall go to | money locked up in the treaſury. 4 I». 107. 
ſtay execution : and the judgment in this action is to be AUDITORS OF THE IMPREST, Are officers in 
diſcharged of execution. Hob. 2. If an audita querela | the excbequer, who have the charge of auditing the great 
be unduly gotten, upon a falſe ſurmiſe, it may bequaſhed. | accounts of the king's cuſtoms, naval and military ex- 
1 Buift: 140. This writ lies not after judgment upon a | pences, of the mint, &c. and any money imprefied to 
matter which the might have pleaded before. Cro. | men for his majeſty's ſervice. Pro. Excheg. 83. 
Eliz. 35. A bare ſurmiſe is not ſufficient to avoid a judg- | AUDITORES, Is the ſame with audientes, i. e. the 
ment: but generally ſome ſpecialty muſt be ſnewn. Cro. | catechumens, or thoſe who were newly inſtructed in the 
Jac. 579. Upon a releaſe or other deed pleaded, no | myſteries of the chriſtian religion before they were ad- 
ſuperſedeas will be granted till the plaintiff in the audita | mitted to baptiſm; and auditorium is that place in the 
ſuerela hath brought his witneſſes into court to prove the | church where they ſtood to hear, and be inſtructed. 
- "Tis 
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'Tis what we now call navis eccleſie : and in the primi- 
tive times, the church was ſo ſtrict in keeping the people 
together in that place, that the perſon who went from 
chence in ſermon time was excommunicated. Blount. 
AVENAGE, (from the Lat. avena) A certain quan- 
tity of oats paid by a tenant to his landlord as a rent, or 
in lieu of ſome other duties. „ 
AVENOR, (avenarius, from the Fr. avvine, i. e. oats) 
Is an officer belonging to the king's ſtables, that provides 
oats for his horſes : he is mentioned 13 Car. 2. cap. 8. 
AVENTURZ, Adventures or trials of {kill at arms, 


armis 36 Hen. 3. Brady's Append. Hiſt. Eng. 250. And 
tis mentioned in Addit. Mat. Pariſ. p. 149. Quod nulli 
' conveniant ad turniandum, vel burdandum nec ad alias quaſ- 
cunque aventuras. | | | 
AVENTURE, (properly adventure) A miſchance 
cauſing the death of a man: as where a perſon is ſudden- 
ly drowned, or killed by any accident, without felony. 


1 Inſt. 391. 


rage, velut operagium) ſignifies a day's work of a lough- 
ä — Rods rained at 8d. It 5 found in 0 
4 Inſt. 269. 595 8 : 

AVERAGE, (averagium) Is ſaid to ſignify ſervice 


but it is more commonly uſed for a contribution that 


have their s caſt into the ſea for the ſafeguard of the 
ſhip, or of the other goods and lives of thoſe perſons 
that are in the ſhip, during a tempeſt. It is in this ſenſe 
called average, becauſe it · is proportioned and allotted 
after the rate of every man's carried. By the laws 
of the ſea, in a ſtorm, when there is an extreme neceſſity, 
the goods, wares, guns, or whatſoever elſe is on board 
the ſhip, may (by conſulting the mariners) be thrown 
over board by the maſter, for the preſervation of the 
ſhip; and it ſhall be made good by average and contri- 
bution. Mo. 297. But if the maſter takes in more goods 


ers, and a ſtorm ariſeth at ſea, and part of the freighters 
s are thrown over board, the remaining goods are 
not ſubje& to average; but the maſter is to make good 
the loſs out of his own eſtate : and if the ſhip's or 
apparel-be loſt by ſtorm, the ſame is not within the ave- 
rage. Leg. If goods are caſt overboard before 
half the voyage is performed, they are to be eſtimated at 
the price they coſt : but if they are ejected afterwards, 
then at the price as the reſt are ſold at the port of arri- 
val. Leg. Oleron. Where goods are given to pirates by 
way of compoſition to ſave the reſt, there ſhall be average, 
by the civil law. Moor 297.—Average is. likewiſe a ſmall 
duty, paid to maſters of ſhips when goods are ſent in 
another man's ſhip, for their care of the goods, over and 
above the freight—Paying ſo much freight for the ſaid 
foods, with primage and average accuſtomed. Words in 
ills of lading. | 
AVERAGE OF CORN FIELDS, The ſtubble or 
remainder of ſtraw and graſs left in corn fields after the 
harveſt is carried away. In Kent it is called the gratten, 
and in other parts the roughings, &c. 

AVER CORN, Is a My rent in corn, paid by farm- 
ers and tenants to religious houſes: and ſignifies by 
Somner corn drawn to the lord's granary, by the working 
cattle of the tenant. Tis ſuppoſed that this cuſtom was 
owing to the Saxon ꝙriac ſceat, church ſeed, a meaſure 
of corn brought to the prieſt annually on St. Martin's 
day, as an 2 for the firſt- fruits of the earth: un- 
der which title the 2 had corn- rent paid yearly; 
as appears by an inquiſition of the eſtate of the abbey of 
G „A. D. 1201. | 
AVER LAND, Seems to have been ſuch lands as the 
tenants did plough and manure, cum averiis ſuis, for the 
proper uſe of a monaſtery, or the lords of the ſoil. Mon. 


gl. | 
AVER PENNY, (or average peny) Money paid to- 
ward the king's averages or carriages, or to be freed 
thereof, —Aver peny hoc eſt, quietum eſſe de diverſis denariis 
pro averagiis domini regis. Kaſtal | 


and ſignifies military exerciſes on horſeback.— Aſiſa de | & 


AVERA, (quaſi overa, from the Fr. ouvre and ouv- 


which the tenant owes to his lord by horſe or carriage: 


merchants and others make towards their loſſes, who 


than he ought, without leave of the owners and freight- | 


4. 
7 4 7 K 8 

ONE SILVER: A cuſtom or rent formerly ſo call- 

or el. N | 133 22 
 AVERIA, Cattle: Spelmai deduces the word from 
the Fr. ouvrer, to work, as if thiefly working cattle : 
though it ſeems to be more probably from avoir; to have 
or poſſeſs: the word fometimes including all perſonal * 
eſtate, as catalla did all goods and chattels. This word 
is uſed for oxen or horſes of the plough ; and in a gene- 
ral ſenſe any cattle.—Hotnines per averia ſua, viz. Equos 
& boves, 2 affros graviter diſtrixit. W. Thorn, in Ed. 2. 
»Tis uſed in the ſame ſenſe in V. 2. c. 18. Averia elon- 
ata; ſee Elongata. | e 
AVERIIS CAPTIS IN WITHERNAM, A writ 
for the taking of cattle to his uſe, who hath cattle un- 
lawfully diſtrained by another, and driven out of the 
county where they were taken, ſo that _ cannot be re- 
plevied by the ſheriff. Reg. Qrig. 82. If the cattle are 
put into any ftrong place in the ſame county; the ſheriff 
may take the poſſe comitatus, and break into it; to make 
the replevin. But when they are driven out of the coun- 
ty, he hath no authority to purſue them. Yide1 & 2 P. 
& M. c. 12. 5 e 

AVERMENT, (verificatio, from the Fr. averer, i. e. 
verificare, teſtari) Is an offer of the defendant to make 
good or juſtify an exception pleaded in abatement or bar 
of the plaintiff's action: and it ſignifies the act, as well 
as the offer of juſtifying the exception ; and not only 
the form, but the matter thereof. Co. Lit. 362. Aver- 
ment is either general, or particular; general, which 
concludes every plea, &c. or is in bar, or in a replica- 
tion, or other pleadings, containing matter affirmative; 
and ought to be with theſe words, Et hoe paratus eſt ve- 
rificare, &c. Particular averment is when the life of te- 
nant for life, or of tenant in tail, &c. is averred. Did. 

In replevin the defendant made cognizance as bailiff 
to baron and feme, he being ſeiſed in right of the feme for 
rent in aretro exiſten ; the plaintiff demurred ſpecially; 
for that the life of the wife was not averred. But Hale 
Ch. J. held, that the rent in aretro ᷑xiſten is an aver- 
ment, and after verdict, or upon a general demurrer, had 
been good; and Twiſden and il. 4 enough 
on a ſpecial demurrer, which Hale doubted, 
ment was for the avowant. 2 Lev. 88. 8 
| He that claims eftate from tenant for life, or in tail, of 
from parſon of a church, ought to aver his life. Br. 
Eftate, pl. 18. "100 | 

Where one thing is to be done in conſideration of an- 
other, on contracts, &c. there muſt be an a@verment of 
performance, but where there is promiſe againſt promiſe, 
there needs no averment ; for each party hath his action. 
1 Lev. 87. The uſe of averment being to aſcertain what 
is alledged doubtfully, deeds may — be made 
good by averment, where a perſon is not certainly named; 
but when the deed itſelf is void for incertainty, it cannot 
be made good by averment. 5 Rep, 155. Averment 
cannot be made againſt a record, which imports in itſelf 
an uncontrolable verity. 1 Iiſt. 26. Fit Bog 

Where a ftatute is recited, there one may not aver that 
there is no ſuch record; for generally an averment, as 
this is, doth not lie againſt a record; for a record is a 
thing of folemn and high nature; but an averment is 
but the allegation of the party, (21 Car. B. R.) and 
not ſo much credit in law to be given to it. Lil. P. R. 
155. | | 

Where D. has appeared as an attorney” A. in an 
action brought by Xt B. it cannot Foe for 
error, that D. was not an attorney, or that there is no-ſuch 
perſon in rerum natura; for it is againſt the record; and 
the admittance of him for an attorney by the court, 
makes him an attorney, if he was not an attorney before 
this admittance; in a writ of error brought in this ſuit, 
and error aſſigned ut ſupra, the defendant in the writ of 
error in this caſe pleads iꝝ nullo eſt erratum; this does not 
confeſs that he was not an attorney; but this plea ef qu 
a demurrer, that this is not an error at all; deed and 
—_— . "Tenk, 222 . > 145 
Averment lies hot againſt the proceedings of a court's 
record. 2 Hawk.'P. A 1. fes, 14. Nos gal it 1 


> 
1 


admitted againſt a will concerning lands. 5 Rep, 68. 


and judge 
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And an averment ſhall not be allowed where the intent of 

- the teſtator cannot he collected out of the words of the 
will. 4 Rep. 44. One may not aver 2 thing contrary 
to the condition of an obligation, which is ſuppoſed to 
be made upon good deliberation, and before witneſſes, 
and therefore not to be contradicted by a bare aver ment. 
1 Lill. Ar. 156. An averment of a wicked and unlaw- 


ful conſideration of giving a bond, may well be pleaded, 


though it doth not appear on the face of the deed: n_ 
we 


-any thing which ſhews an obligation to be void may 

be averred, although it doth not appear on the face of 

the bond. Adjudged on demprrer, after two arguments 

in the caſe of _ and 2 C. B. Eaſter, 7 Geo. 
. Wilſon par. 2. fo. 347. Kc. „ 

: N. . The plea in this caſe was ſettled by Lord Lifford, 


now Chancellor of Ireland, then Mr. * rs Hewitt, and 


afterwards peruſed and ſigned by Mr. ſerjeant En, Mr. 


ſerjeant Hewitt being made a judge of B. R. before the 


plea was delivered. Vide the plea, fo. 345. Wilſon. 
One cannot avoid a ſtatute-merchant, obligation, re- 


| leaſe, &c. againſt the party himſelf named init, by aver- | 


ring, a delivery thereof upon condition, unleſs he ſhews a 
writing of the condition. Br. Faits, pl. 10. Sed qu. for 
defendant may plead that the bond was deliyered as an 
* eſcrow, to be delivered upon a certain condition to the 
obligee. Will. par. 2. fo. 347. | 10 
But *tis otherwiſe in detinue | i a ſtranger, where 
the thing is bailed into an indifferent hand; nota the di- 
verſity; for there it is averrable contrary againſt the 

party himſelf. Br. Faits, pl. 10. 

If an heir is ſued on the bond of his anceſtor, it muſt 
be averred that the heirs of the obligor were expreſsly 
bound. 2 Saund. 136. In declaring you ſhew that 
the obligor bound his heirs. Another conſideration than 


mentioned in a deed, may be averred, where it is not 


repugnant or contrary to the deed. Dyer 146. But a 
conſideration may not be averred, that is againſt a par- 
ticular expreſs conſideration ; nor may averment be againſt 


a conſideration mentioned in the deed, that there was. 


- no conſideration given. 1 Rep. 176. 8 Rep. 155. No 
averment will lie - arm a deed of ts he — . the 
uſes expreſſed in the deed; but where no uſe is expreſſed, 
or but uncertainly, an averment ſhall be admitted, and 
may ſerve for addition or explication. 2 Rep. 75. But 
vide caſe of Collins. and Blantern, before referred unto. 
And if an eſtate is made to a woman that hath a huſband, 
by fine or deed, for her life; in this caſe it may be 
averred to be made to her for her jointure, although 
there be another uſe or conſideration expreſſed. 4 Rep. 4. 
Averment may be of a uſe upon any fine, or common 
recovery ; though not of any other uſe than what is ex- 
preſſed in it: it may be received to reconcile a fine, and 
the indenture to lead the uſes. Dyer 311. 2 Bulſt. 235. 
1 And. 312. | ; 

If one has two manors known by the name of W. and 
levies a fine of his manor of V. he ſhall by averment 
aſcertain which of them it was ; per cur. 6 Med. 235, 

Two manors were known by the name of V. and 
ſometimes diſtinguiſhed with an alias; an annuity of 200 /. 

per ann. is granted out of the manor of V one of them is 

4 801. — ann. and the _ of more than the annuity. 

tis a averment in law, that the ter manor 

ſhould be liable to the rent-charge. Chan. Rep. 138. 

If a piece d ground was anciently called by one name, 
and of late is called by another, and it is granted to me 
by _ 2 22 3 an —— pry taken that it is 

ing, and it wi e it Dyer 37, 
No averment lies r any returns of Snug — 
definitive to the trial of the thing returned; as the return 
of a ſheriff upon his writs, &c. But it may be where 
ſuch are not definitive; and againſt certificates upon com- 
miſſions out of any court: alſo againſt the returns of 
bailiffs of franchiſes, ſo that the lords be, not rejudiced 
by it. Dyer 348. 8 Rep. 121. 2 Cro. 1 2. When cer- 
fainty 1s expreſſed by argument and implication in plead- 
there it need not be averred. 2 Bulft. 95, 142. 

In an action on the caſe for theſe wards, viz. Thy ſon 

_ robbed me, the rang? 2 maintain the action, 

without aver that the defen : 

ERA _ dant had no more ſons; 


* 


4 UM 


the father ot to the wife, viz. Thy father bath robbed me, 
&c. there needs no averment, begauſe a ſon can have but 
one father, and a huſband but one wife. 2 Cro. 443. 

The father having two ſgns, both of one name, levied 
a fine of lands to the uſe of . his ſon and his heirs; in 
this caſe the judges cannot take notice to which of his 
ſons the — doth belong; but if the party averreth, 
that the cogniſor had two ſons, named . the elder, and 
I. the younger, and that his intent was to levy the fine 
to V. the younger, this averment is good, it being of 
matter of fact not apparent in the fine, but out of it, and 
therefore it ſhall be tried by a jury: but if a man, by 
deed executed under his hand and ſeal, giveth goods to 
one of the ſons of G. D. who hath ſeveral ſons at that 
time, there an averment ſhall not be allowed which ſon 
he meant; becauſe the deed itſelf being void for incer- 
tainty, it cannot be made good by an averment. 5 Rep. 
155. 28 

A ſpecial averment muſt be made upon the pleading 
of a general pardon, for the party to bring himſelf with- 
in the pardon. Hob. 67. A perſon may aver he is not the 
ſame perſon on appeal of death in favour of life. 1 Nel/. 
Ar. 305. TD | 

Where a man is to take a benefit by an a# of parlia- 
ment, there in pleading he mult aver, that he is not a per- 
ſon excepted; but where he claims no benefit by it, but 
only to keep that which he had before, in ſuch caſe *tis 
not neceſſary to make ſuch averment. Plow. Com. 488. 

In an action upor the ſtatute 32 H. 8. c. g. againſt 
[as pretended titles, if the plaintiff declares, that the 
defendant, or any of his anceſtors, or any other perſon 
under whom he claims, were hot in poſſeſſion of the land, 
nor received the rents, &c. by the ſpace of a year, &c. 
he need not aver, that the title is pretended, becauſe the 
ſtatute makes it ſo; and therefore *tis impertinent to aver 
a thing which clearly appears both by the ſtatute and the 
declaration. Plow. Com. $7. 

Pleas merely in the negative, ſhall not be averred, be- 
cauſe they cannot be proved : nor ſhall what is againſt 
preſumption of law, or any thing apparent to the court. 
1 Inft. 362, 373. The ſtatute of Nm. 2. 13 Ed. 1. 
gives the averment, not ſummoned according to law, &c. 
on a bond given to the ſheriff or gaoler, contrary to the 
23 H. 6. c. 25 there may be averment by that ſtatute : 
upon bonds for uſury, the uſury may be averyed by vir- 
tue of 13 Eliz. c. 8. And fo in caſe of fimony. Stat. 
31 Eliz. c.6. But there is no averment of maintenance. 
Fenk. Cent. Fa 108, 121. By ſtatute, no exception or 
advantage ſhall be taken upon a demurrer, for want of 
averment of hoc paratus eſt, &c. except the ſame be ſpe- 


cially ſet down for cauſe of demurrer. 4 & 5 Ann. c. 16. 


AVERRARE, To carry goods in a waggon, or upon 
loaded horſes, a duty required of ſome — — 
Debent fruges domini metere, prata falcare, & carriare 
S 88 ar Glaſton. MS. f. 4. | 
, Aciſtern for water. Epiſcopus B. conce- 
dit civibus W. unum caput pro conductu 3 augeis 
ſuſpiralibus, & ceteris machinis, ſub & ſuper terraneis. 
A. D. 1451. Reg. Eccl. Well. MS. 
AUGMENTATION, (augmentatio) The name of 
a court erected 27 V. 8. for determining ſuits and contro- 
verſies relating to monaſteries and abbey lands. The in- 
tent of this court was, that the king might be juſtly 
dealt with touching the profits of ſuch rehgious houſes, 
as were given to him by act of parliament. It took its 
name from the augmentation of the revenues of the 
crown, by the ſuppreſſion of religious houſes :. and the 
office of CR, JETS __ many cyrious records, 
remains to this day, though the court h 
ſince diſſolved. 7 erms de 7 68. 85 822 LY 
AVISAMENTUM, Advice, or counſel ——De avi- 
ſamento & conſenſu concilii noſtri conceſſimus, &c. was the 
common form of our kings grants. 
AULA, i. e. A court-baron, aula ibidem tent. die, &c. 
Aula ecclefie is that which is now termed navis ecclefie. 
Eadm. lib.'6. p. 141. r | 
AULNAGE. See ALNAGE. | 
AUMONE, (Fr. aumoſne, alms) Tenure in aumone is 
where lands are given in alms to ſome church, or reli- 
gious houſe, upon condition that a ſervice or prayers ſhall 
be 
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ſoul. Brit, 164. 


. coeighing, by the hanging of ſcales or hooks at each end 


beam with a «weight at one end, (which ſhews the pounds 


and the ſix months ſhall be accounted from the time of | 


which was obtained at his own proſecution, for not read- 


tice, the biſhop may collate to the church; and though 


41. The profits ariſing during the avoidance are given to 


wardens of the pariſh are uſually appointed. The next 


AV 0 


de fered at certain times for the. repoſe of the donor's 

8 Vide Frantalmogn. 
AUNCEL-WEIGHT, (auaſ hand ſale weight, or from 

anſa, the handle of the balance) An antient manner of 


4 beam or ſtaff, which by lifting up in the middle 
nie finger or hand, * the E or dif- 
ference between the weight at one end and the thing 
weighed at the other, This weighing being ſubject to great 
deceit, was prohibited by ſeveral ſtatutes, and the even 
balance commanded in its ſtead, 34 Ed. 3. 8 Hen. 6. 
22 Car. 2. &c. But notwithſtanding it is ſtill uſed in 
ſome parts of England: and what we now call the filiards, 
a ſort of hand-weighing among butchers, being a ſmall 


by certain notches) ſeems to be near the ſame with the 
auncel-weight. "a0 
| AUNCIATUS, A word ſignifying antiquated. — 
Sicut charta eorum aunciata eft et libertas anterior. Bromp- 
ton, lib. 2. cap. 24. par. 6. . 
AVOIDANCE, In the general ſignification is when a 
benefice is void of an incumbent; in which ſenſe it is op- 
poſed to plenarty. Avoidances are either in fall, as by 
death of the incumbent z or in /aw: and may be by ceſ- 
ſion, deprivation, reſignation, &c. In the firſt caſe, 
Where the avoidance is by the death of the incumbent, 
or by his being made a biſhop, in ſuch caſes the patron is 
to take notice of it at his peril ; and the ſix months, in 
which he is to preſent another, ſhall be accounted from 
the death of the one, and the creation, of the other; but if 
the avoidance be by reſignation, which is the act of the 
arty himſelf, or by 
aw, in both thoſe caſes the patron muſt have notice, 


the notice, and not from the reſignation or deprivation, 
er 327. | 
wel the patron himſelf took notice of a deprivation, 


ing the thirty-nine articles; yet, in ſuch caſe, lapſe ſhall 
not incur, without an actual notice of the deprivation 
given to him by the biſhop ; for *tis he, and no other 
perſon, who is required by the law to give notice, and it 
muſt not be a general notice, but it muſt be particular, 
and the cauſe be- expreſſed for which he was deprived. 


6 Rep. 29. 
I? the biſhop refu/eth to inſtitute a clerk, he muſt. 
ive notice of ſuch refuſal to the patron himſelf, if he 
is within that county where the church is become void; 
but if he is not in that county, then notice muſt be 
4 at the door of that church; but where tis doubt. 
ul who is patron, and upon jus patronatus awarded, tis 
found, that ſuch a one is patron, though it may happen 
he is not the true patron, yet if he gives him notice, and 
no preſentation is made within ſix months after ſuch no- 


that collation ſhall not bind the true patron, yet the 
3 ſhall be excuſed from being a diſturber. 1 Leon. 
32. | 

There are avoidances by act of parliament, wherein 
there muſt be a judicial ſentence pronounced to make the 
living void: if a man hath one benefice with cure, &c. and 
take another with cure without any diſpenſation to hold 
two benefices,. in ſuch caſe the firſt is void by the act 21 
Hen, 8. c. 13. if it was above the value of 8/, During 
an avoidance, it is ſaid that the houſe and glebe of the 
benefice are in abeyance : but by the Stat. 28 Hen. 8. cap. 


the next incumbent towards payment of the firſt fruits; 
though the ordinary may receive the profits to provide for 
the ſervice of the church, and ſhall be allowed the charges 
of ſupplying the cure, &c. for which purpoſe the church- 


avoidance of a church may be granted by deed, where 
the church is full: if a grant be made of the next avoĩd- 
ance when it ſhall happen, and the church is void at that 
time, this will make the grant void as to that very avoid- 
ance, but it may be good for the next turn after that. 
And the diſtinction which hath obtained is this: if it 
come in queſtion, whether the church be full of an in- 


vation, which is the act of the 


— 
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of. the biſhop, who beſt knows of the inſtitution ; but if 


the iſſue to be tried be, whether the church be void or 


not, the ſame ſhall be tried by a jury at the Common 
law, unleſs the iſſue to be tried upon ſome ſpecial act 
of avoidance, for then the ſame ſhall be tried by the cer- 
tificate of the biſhop, ſo as the ſpecial cauſe of the avoid 
ance be ſpiritual. Gib. 2255 Hughes, c. 13. 1 Burn. 
E. L. 78. And ſee 25 „el | 

If a clerk is inftituted to a benefice of the yearly value 
of 87. and before induction accepts another benefice 
with cure, and is inſtituted, the firlt benefice is void bx 
the ſtatute 21 H. 8. for he. who is inſtituted only, is 
properly - ſaid to have accepted a benefice within the 
words of the act. 4 Rep. 78. 3 | 

The patron granted the next avoidance to two jointly and 
ſeverally; adjudged, that this grant is not good, becauſe 
an intereſt cannot be divided; ſo where there was a grant 
of the next avoidance to three, habendum to them and to 
each of them jointly and ſeverally, the firſt preſented the 
third, and adjudged good; but if the 4ifbop had refuſed 
to admit the preſentee, he might have failed in a quare 
impedit, becauſe the ſeverance in the habendum is void in 
law; but *tis otherwiſe in caſe of an authority, for that 
may be divided. Goldſ. 142. | 

But if he is inducled into a ſecond benefice, the firſt is 
void in fatto et fares and hot voidable only, quaad the pa- 
tron, and unti 


27 Ed. 3. c. 10. 2R.2.c. 1. Averium ponderis, ful 


3 Ed. 2. f 
AVOWEE, Of a church benefice, Britt. c. 29, See 
Advo wee. 5 
AVOWRY, (Fr. advouerie) Is where a man takes a 
diſtreſs for rent or other thing, and the party on whom 
taken ſues forth a replevin, then the taker ſhall juſtify his 
plea for what cauſe he took it; and if in his own right, he 
muſt ſhew the ſame, and avg the taking; but if he took 
it in right of another, he muſt make cogniſance of the 
taking, as bailiff or ſervant to the perſon in whoſe right he 
took the ſame. Terms de Ley 70. 2 Lill. 454. The N 
muſt contain ſufficient matter for judgment to have're- 
turn: but ſo much certainty is not required in an avotry 
as in a declaration; and the avowant is not obliged to 
alledge ſeiſin within the ſtatute of limitations. Nor ſhall 
a lord be ey to aver on any perſon in certain; but 
he muſt alledge ſeiſin by the hands of ſome tenant within 
forty years. 21 Hen. 8. c. 19. 1 Iuſt. 268. In avowry 
ſeiſin in law is ſufficient, ſo that where a tenant hath done 
homage or fealty, it is a good ſeiſin of all other ſervices 
to make an avotm, though the Tord, &c. had not ſeiſin 
of them within ſixty years. 32 H. 8. cap. 2. 4 Rep. g. 
A man may diſtrain and av for rent due from a copy- 
holder to a lord of a manor; and alſo for heriots, 55 
mage, fealty, amercements, &c. 1 Nelſ. Ar. 315. If 
a perſon makes an avowry for two cauſes, and can main- 
tain his avotry but for one of them, it is a good my ; 
and if an avowry be made for rent, and it appears that 
part of it is not due, yet the avowry is good for the reſt. 
Suppoſing ſufficient rent due to juſtify a diſtreſs. An 
avowry made be made upon two ſeveral titles of land, 
though it be but for one rent; for one rent may depend 
upon ſeveral titles. 1 Lill. Ar. 157. Saund. 285. If 
a man takes a diſtreſs for rent reſerved upon a leaſe for 
ears, and afterwards accepts a ſurrender of the lands, 
may nevertheleſs avow, becauſe he is to have the rent 
due, notwithſtanding the ſurrender. 1 Danv. Ahr. 652. 
Where tenant in tail aliens in fee, the donor may au 
upon him, the reverſion being in the donor, ,wherevnto 


cumbent or not, the ſame ſhall be tried by the certificate 


| the rent is incident. 7hid. 650. If there be tenapt for 
gs 5 life, 
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life, remainder in fee, the tenant for life may compel the 


lord to avow upon him: but where there is tenant in tail | 


with ſuch remainder, and the rp r makes a feoff- 
nent, the feoffee may not compel the lord to avow upon 
kim.” 1 Danv. Abr. 648. 1 Inf, 268. If the tenant en- 
feoffs another, the lord ought to auew upon the feoffer 
for the arrearages before the feoffment, and not upon the 
feoffee. 1 Danv. 650. The lord may avow upon a diſ- 
ſeiſor. 20 Hen. 6. And if a man's tenant is diſſeiſed, 
he may be compelled to vo, by ſuch tenant. or his heir. 
A defendant in replevin may avozo or juſtify; but if he 
juſtifies he cannot have a return? 3 Lev. 204. The de- 
endant need not. aver his avotory with an Hoc paratus eff, 
&c. And the avowant ſhall recover his damages and 
coſts, by 21 Hen. 8. c. 19. By which ſtatute it 1s enacted, 
That if in any replegiare for rents, &c. the avowry, cogni- 
ſance, or juſtification be found for the defendant, or the 
plaintiff be nonſuit, &c. the defendant ſhall recover ſuch 
damages and coſts as the plaintiff ſhould have had, if he 
had recovered. And by 17 Car. 2. c. 7. When a plaintiff 
ſhall be nonſuit before iſſue in any ſuit of replevin, &c. 
removed or depending in any of the courts at Weſtminſter, 
the defendarit making ſuggeſtion in the nature of an avow- 
in for rent, the court on prayer ſhall award a writ to in- 
quire of the ſum in arrear, and the value of the diſtreſs, 
&c. Upon return whereof the defendant ſhall recover the 
arrears, if the diſtreſs amounts to that value, or elſe the 
value of the diſtreſs with coſts; and where the diſtreſs is 
not found to the value of the arrears, the party may dif- 
train for the reſidue. Vide 17 Car. 2. c. 77 The ee, 
of avowries is abridged by the Stat. 21 H. 8. c. 19. an 
the intricacies of proceſs in replevin, &c. much remedied 
in caſes of diſtreſſes for rent, by the 17 Car. 2. c. 7. Vide 
. 11 Geo. 2. c. 19. / 23. See DISTRESS and REPLE-+ 
VIN. | 
AURES, A puniſhment by the Saxon laws of cutting 
off the ears, inflicted on thoſe who robbed churches, or 
were guilty of any other theft. Fleta, lib. 1. c. 38. par. 10. 
And this puniſhment alſo extended to many other crimes 
as well as theft. Upton de Militari Officio, pag. 140. 
AURICULARIUS, A mig) e 5 72 amicula- 
rium & auricularium conſtituerat. Mon. Ang]. p. 120. 
AURUM REGINZ, The queen's gold. Roz. Parl. 
Ann. 52 H. 3. Vide Black, Com. 1 V. 221. N 
AUSCULTARE. Formerly / perſons were appointed 
in monaſteries to hear the monks read, and direct them 
how, and in what manner they ſhould do it with a grace- 
ful tone or accent, to make an impreſſion on their hearers, 
which was 8 before they were admitted to read 
publickly in the church; and this was called aſcultare, 
viz, to read or recite a leſſon. Quicungue lefurus vel can- 
taturus eſt aliquid in monaſterio, fi neceſe babeat, ab eo, (viz, 
Cantore) priuſquam incipiat, debet auſcultare. Lanfrancus 
in Decretis pro ordine Benedict. c. 5. 
AUSTURCUS and Oſturcus, A goſhawk; from whence 
we uſually call a faulkoner, who keeps that kind of 
hawks, an oftringer. In antient deeds there has been re- 
ſerved, as a rent to the lord, unum auſturcum. 
AUTER DROIT, Is where perſons ſue or are ſued 
in another's 85 as executors, adminiſtrators, &c. 
AUTERFOITS ACQUIT, Is a plea by a criminal 
that he was heretofore acquizted of the ſame treaſon or fe- 
lony: for one ſhall not be brought into danger of his life, 
for the ſame offence more than once. 3 Inſt. 213. We 
mult except our of this general rule, the right which the 
widow hath to ſue an appeal for the death of her huſband, 
and the heir for the death of his anceſtor. There is alſo 
plea of auterfoits convif, and auterfoits attaint ; that he 
was heretofore convicted, or attainted, of the ſame felony. 
In appeal of death, auterfoits acquit, or auterfoits attaint, 
upon indictment of the {ame death, is no plea. H. P. C. 
244. But in other caſes where a perſon is attainted, it is 
to no purpoſe that he ſhould be attainted a ſecond time. 
And conviction of manſlaughter, where clergy is admits- 
ted thereon, will bar an fabſeqoent proſecution for the 


ſame death. 2 Hawk. P. C. 357. 

AUTHORITY, Is nothing but a power to do ſome- 
thing: it is ſometimes given by word, and ſometimes b 
writing : alſo it is by writ, warrant, commiſſion, letter of 


— 


| ſon who gave them. 
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e 
iven muſt be to do à thing lawful ; for if it be for the 
oing any thing againſt law, as to beat a man, take away 
his goods, or diſſeiſe him of his lands, this will not be a 
good authority to juſtify him that doth it. Dyer 102. Keks. 
89. An authority given to another perſon, to do that 
which a man himſelf cannot do, is void: where an 
authority is lawful, the party to whom given muſt do the 
act in the name of him who gave the authority. 117 
Rep. 87. 3 
An authority in ſome caſes cannot be transferred. * 
One, who has an authority to do any act for andther, 
muſt execute it himſelf, and cannot transfer it to another; 
for this being a truſt and confidence repoſed in the party, 
cannot be aſſigned to a ſtranger whole ability and inte- 
grity were not ſo well thought of by him for whom the 
act was to be done; therefore an executor having au- 
thority to ſell, cannot fell by attorney. 9 Co. 77. 5. 
1 Roll. Abr. 346. Fa 
So if a 2 for life hath power to make leaſes, ren- 
dering the ancient rent, he cannot make them by letter 
of attorney. 2 Roll. Rep. 30g. 
If A. lends B. a horie to ride to York, B. cannot let 
his man ride him; for the licence is a matter of pleaſure 
annexed to the perſon of B. and cannot be transferred; 
adjudged upon a demurrer, in an action of treſpaſs, for 
immoderately riding the plaintiff's mare; where the de- 
fendant pleaded, that the plaintiff /icentiam eidem dedit 
equitare; and that the defendant and his ſervant alter- 
natim had vid upon the ſaid mare. 1 Roll. Abr. 330. 1 
Med. 110. , | | 
Same authorities likewiſe 


Li 


determine with the life of the per- 


The authority given by letter of attorney muſt be exe- 
cuted during the Fife of the perſon that gives it; becauſe 
the letter of attorney is to conſtitute the attorney by re- 
preſentative for ſuch a purpoſe, and therefore can con- 
tinue in force only during the life of me that am to be re- 
preſented; and hence it Is, that if J. S. make a letter of 
attorney to deliver ſeiſin after my death, it is void; be- 
cauſe he cannot deliver ſeiſin during my life; for that 
were plainly without any authority from me; nor can 
he do it after my death, for the former reaſon, 2 Roll. 
1 9. . Co. Lit. 52. . Py 
But if any corporation aggregate, as a mayor and com- 
monalty, — 8 and chapter, make a feoffment and 
letter of attorney to deliver ſeiſin, this authority does not 
determine by the death of the mayor or dean, but the 
attorney may well execute the power after their death; 
becauſe the letter of attorney is an authority from the 
body aggregate, which ſubſiſts after the death of the 
mayor or dean, and therefore may be repreſented by their 
attorney; but if the dean or mayor be named by their 
own private name, and die before livery, or be removed, 
livery after ſeems not good. Co. Lit. 53. 2 Roll. Abr. 12. 
It is arule that every authority ſhall be countermanda- 
ble, and determine by the death of him that gives it, 
&c. But where an intereſt is coupled with an authority, 
there it cannot be countermanded or determined. And. 
1. Dyer 190. | Fee 
A deviſe to another % have, the diſpaſing, ſelling, and 
letting his land; ſo a deviſe to his ſon, but that bis wife 
Hall take the profits; ſo a deviſe, that his executor ſhall 
have the over/fight and dealing of bis lands, fo a deviſe to 
an infant in tail, but that 2 2. ſhall have the over/fpbr 
of his will, and the education of his ſon till of age, and, 
to receive, ſet, and let for bim; theſe and ſuch like words 
give the deviſee an authority, but no intereft. Dyer 26. 
2 Leon. 221. 3 Leon. 78, 216. Moor 635. S. P. 
Cro. Eliz. 674, 678, 734. | LO TS 
Where goods are deviſed to a particular purpoſe, there 
the deviſee hath no intereſt in them; as for inſtance, the 
teſtator deviſed ſeveral legacies, and after thoſe were paid, 
then he deviſed the reſidue to his wife 10 diſpoſe for the 
og of bis ſoul, and payment f bis debts, and made her 
ole executrix; adjudged, that by this deviſe ſhe: had ne 
intereſt in the reſidue, for it was deviſed for a particular 
purpoſe, viz. to pay the teſtator's debts. . Dyer 35% 
The law makes a difference where lands are 2 to 
executors to ſell, and where the deviſe is, that bis lands 
ſhall be ſold by bis executors , for in the firſt caſe an in- 


attorney, &c. and ſometimes by law, The authority that is | 


tereſt 
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ſsly deviſed to them, but in the other caſe they have 
. authority to Stor 2. Dyer219, Moor 

Kei 10%. 6. 1 And. 145. GP; 906 
6 ce Gevite, that his executors ſhould receive 
the iſſues and-profits-of his lands till his ſon came of age; 
to bis debts and legacies, and to breed up bis younger 
children ; the teſtator died, ſo did the executor, during 


ved, that this executor of an executor may 


{ere paſſes to the executors; beczuſe the lande are en- 


the minority of the ſon, having firſt matle J. S. his exe- || 


: K « x ; 5 
A U Te 
If a warrant of attorney be given to make livery td 
one, and the attorney . livery to two; of if the at- 
3 Apa authority to make livery of Black- Acre, and 
he made livery of Black-Acre and White- Acre, though the 
attorney has in theſe caſes done more, yet there is nd 
reaſon' that ſhall vitiate what he has done purſuant to his 
power; ſince what he did beyond it is a perfect nullity 
and void. Perk. ſet; 189! rt 5180 
If a letter of attorney be given to two jointly to take 
livery, and this feoffor makes livery to one in the abſence 


. 
- 
* 


cutor; adjudged, ; 
difpols of — iſſues and profits for the purpoſes mentioned 
in the will during the infancy of the ſon; becauſe the 
firſt executor had not only a bare authority, but an interef 
veſted in him. Dyer 20. | 

An authority — be delegated by deed indented, tho 
the attorney be not party to the deed; becauſe the at- 
torney takes nothing by the deed, but has only a naked 
authority delegated to him; and therefore, fince a man 
may take an eſtate in remainder, though he is no party 
to the deed; a fortiori one not party to the deed may re- 
ceive a naked authority or power by it. 2 Roll. Abr. 


8, 9. 

N. B. Indenting is not neceſſary. j f 
Where the teſtator gives another authority 10 ſell his 
lands, he may fell the inheritance, becauſe he 5 ps him 
the ſame he had himſelf, and in ſuch caſe the pur- 
chaſer ſhall be in by the deviſe. 2 Rep. 53. A 
An authority may be apportioned or divided, but an in- 
tereſt is inſeparable from the perſon, and where an act, 
which is in its nature indifferent, will work two ways, 
the one by an authority, and the other by an intereſt, the 
law will attribute it to the intereſt ; as for inſtance, where 
a man is ſeiſed of three acres holden in capite, to the uſe 
of ſuch perſon, and of ſuch eſtate as he ſhall deviſe, and 
afterwards he, by his laſt will, deviſed all bis lands to 
G. D. in fee, this ſhall only paſs two parts, viz. two acres 
and no more; but where an intereſt and authority meet, if 
the party declare; that the _ ſhall take effect by vir- 
tue of his authority, there it ſhall prevail againſt the inte- 
reſt; therefore if the teſtator had recited his power, and 


relied upon it, the three acres would have by his 
expreſs declaration; nay, if he had not made ſuch a de- 


claration, yet if the act itſelf doth import, that it muſt 
neceſſarily work by his power, or be void, the law will 
adjudge it to take effect — to the meaning of the 
party; therefore it was reſolved in Sir Edward Clear's 
caſe, that he, being ſeiſed of three acres of equal value, 
ſettled two of them in jointure upon his wife, and after- 
wards made a feoffment of the third acre to the uſe of ſuch 
perſon to whom be ſhould deviſe the ſame, and then deviſed 


authority to deviſe, or elſe the whole had been void. 6 
Rep. 17. | 

In many caſes authorities muſt be ſtriftly executed according 
to the power given. 

If a man deviſe that his executors ſhall ſell his land, 
this gives but a naked authority ; and the lands, till the 
ſale is made, deſcend to the heir at law; and in this caſe 


authority, cannot ſurvive to the reſt. Co. Lit. 112. 6. 
113. 4. 181. 5. ö 

But if a man by will give land to executors to be ſold, 
and one of them die, the ſurvivors may ſell; for the truſt, 
being coupled with an intereſt, ſhall ſurvive together with 
it. Co. Lit. 113. b. 181. 5. "1" 

If a letter of attorney be to make livery upon conditi- 
on, ſo as to make a conditional feoffment, and the attor- 
ney delivers ſeiſin abſolutely, the livery is not good; be- 
cauſe the atto 
fee-ſimplez and therefore ſuch abſolute feoffment ſhall 
not bind the feoffor, becauſe he gave no ſuch authority. 
2 Roll. Ar. . 

But if the letter of attorney had been to make livery 
this ſeems a good execution of his power, and the feoff- 
ment goods becauſe when the attorney had once deliver- 
ed ſeiſin, he has fully executed his power; and the condi- 
tion annexed to it being without authority, is void; and 
therefore ſhall not deſtroy the operation of the livery. 2 
Roll. Abr - 9: 2 1 * 


it to G. D. that this deviſe was 7 by virtue of his 
e 


4 
all muſt join in the ſale; and if one die, it being a bare 


rney had no authority to create an abſolute 


abſolutely, and the attorney had made it upon condition, | L 


1001S "ei in the name of both, this is void; becauſe / 
ing appointed jointly to feceite livery, and to be 
confider n — Go) Lit. 39. B. 2 Nad. r, b. 
But if a feoffment be made to A and B. and the feoffor 
= a letter of attorney to deliver ſeiſin, and J. S. gives 
very to A. in the abſente of B: in the hame of both, 
this 3 livery; for though the intire poſſeſſion be 
delivered to one only, yet they being jointenants by the 
deed of feoffment, ſuch livery to one makes no altera- 
tion or change in the poſſeſſion; becauſe if the livery had 
been made to both, each had been placed in the whole 
. poſſeſſion ; beſides that, every man being preſumed ts 
accept a gift for his advantage, A. is looked Fer as the 
attorney of B. to recefve the poſſeſſion for him; and 
therefore the livery to A. enures to the benefit of g. till 
he diſagrees to it. Co. Lit. 49. 2 Roll. Abr. 8. + 
But if a letter of attorney be made to three conjunt7im 
& diviſim, and two only make livery, this is not good, 
becauſe not purſuant to their authority; for the delegati- 
on was to them all three, or to each of them ſeparately ; 
et if the third was preſent at the time of the livery made 
y two, though he did not actually join with them in the + 
act of livery, yet the livery is good ; becauſe when they 
all three are upon the land for that purpoſe, and two' 
make livery in the preſence of the third, there is his con- 
currence to the act, though he did not join in it actually, 
ſince he did not diſſent to it. Dyer 62. 1 Roll. Ar. 32 9. 
Co. Lit. 18 1. 5. 1 Roll. Rep. 299. Telv. 26 © 
If a letter of attorney be given to A. to make livery of 
lands already in leaſe, the attorney 22 enter upon the 
leſſee in order to make livery ; becauſe whilſt the leſſee 
continues in poſſeſſion, the attorney cannot deliver ſeifiri 
of it; and therefore to execute the power given him by 
the letter of attorney, it is neceſſary he ſhould Have a 
power to enter upon the leſſee. Co. Lit. 52. Popb. 103. 
Dyer 131. 4. 340. à. | 
If a ſheriff makes a warrant to four or three, or a capies' 
Jointly or ſeverally to arreſt one, two of them may arreſt” 
the party, for the greater expedition of juſtice. G. Lit: 
181. Palm. „2. 2 Roll. Rep. 137. | 
Where the mayor and commonalty of London had conſti- 
tuted J. S. their bailiff to receive their rents, and to 
make demand of them, and to make entry, ſuch general 
authority is not ſufficient to authorize a bailiff to take 
advantage, and demand a rent accrued due after the au- 
thority given ; for it is a new right attached; and there” 
ought to be a ſpecial authority for that purpoſe. Skin: 


13. | | 

If the lord gives licence to a copyholder for life, to 
leaſe the copyhold for five years, the n may 
leaſe it for three years; for this is eomprehended within 
the licence, inaſmuch as he hath given him licence to 
leaſe for more years. 1 Roll. Ar. 330. 8 

So if the lord gives licence to a copyholder for life, to 

leaſe the copyhold for five years, if the copyholder am- 
diu vixerit, and he leaſes it for five years generally with- 
out limitation, this is a good execution, and purſuant to 
the licence; for the leaſe is determinable by his death, by 
a limitation in law; and therefore as much is implied by 
law, as if he had made an actual limitation; 1 Noll. Ar. 
330, 331. Cro. Fac. 436. S. G. 

The king may not give any one authority or licence 
to do any thing that is malum in /2. 11 Rep. 86. Sec 
AUTUMN, Is the decline of the ſummer. Some 
computed the years by autumm; but the Eugliſb Saxons by 
winters ; Tacitus ſays, that the antient Gerthans knew the 
other diviſions of the year, but did not know what was 
meant by autumn; Lindewaed tells us, when the ſeveral 

* of the year begin, in theſe lines, 
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Dat Clemens Hiemem, dat Petrus ver Cathedratus, 
Aſuat Urbanus, Autumnat Bartholomens. 
AUTUMNALIA, Thos fruits of the earth which 
are ripe in autumn of harveſt. * 
"AUXILIUM AD FILIUM MILITEM FACIEN- 
DUM & FILIAM MARITANDUM, A writ former- 
ly directed to the ſheriff of every county where the king 
or other lord had any tenants, to levy of them an aid to- 
wards the ktnighting of a ſon, and the marrying of a 
daughter. F N. B. 82. See Aid. Mt 
AUXILIUM CURIZ, A precept or order of court 
for the citing or convening of one party, at the ſuit and 
requeſt of another, to warrant ſome thing. oca inde ad 
 warrantiam Johannem Sutton de Dudley chevaler & Iſa- 
bellam uxorem, ut habeat eos wy in —_— Michaelis, 
uxilium curiæ. Kennet's Paroch. Antiq. 477. 
. UXILIUM FACERE ALICUIIN CURIA RE- 
GIS. To be another's friend and ſolicitor in the king's 
court; an office undertaken by ſome courtiers for their 
dependants in the country——Sciant præſemtes & futuri, 
d ego Bernardus de S. Walerico conceſi Rogero 
Berkley S baredibus ſuis auxilium & conſilium meum in cu- 
ria domini mei regis Anglia, Paroch. Antiq. 126. 
AUXILIUM REGIS, The king's aid, or money le- 
vied for the king's uſe, and the public ſervice; as where 
taxes are granted by parliament, & MY 
| AUXILIUM VICECOMITI, A cuſtomary aid or 
duty anciently payable to ſheriffs, out of certain manors, 
for the better ſupport of their offices. Prior de Kime Com. 
Linc. tenet duas carucatas terre in Thorpe per ſervitium xl. 
denariorum per annum, ad auxilium vicecomitis. Mon. Ang!. 
Tom. p. 245. An exemption from this duty was ſometimes 
granted by the king: and the manor of Stretton in ar- 


1 
4 


| 


wwickſbire was freed from it by charter. 14 H. l M. 4. 
AWalx, Seems to ſignify what we now call way 


ing, or lying in wait to execute ſome miſchief. Stat. 13 
R. 2. Stat. 2. c. 1. It is ordained that no charter of par- 
don ſhalt be allowed before any juſtice for the death of a 
man flain by await, or malice prepenſed, c. 

AWARD, (from the Fr. agard) Is the judgment and 
arbitration of one or more perſons, at the requeſt of two 

ies who are at variance, for ending the matter in dif- 

pute without public authority: and may be called an 
award, becauſe it is impoſed on both 
ſerved by them. Diflum quod ad cuſtodiendum ſeu abjer- 
vandum partibus imponitur. Spelm. An award may be by 
word, or in writing; but is uſually in writing; and muſt 
be exactly according to the ſubmiſſion, 
I muſt likewiſe be equal, certain, and final, and the per- 

formance of it muſt be poſſible and lawful. 

If an award be according to the ſubmiſſion by bond; 
though it is void in. law, 
gation will be forfeited. 1 Danv. Abr. 515. 

The ſubmiſſion to to an award may be by bond, co- 
venant, or by an aſſumpfit or promiſe ; or without all this, 
by a bare agreement to refer the matter to ſuch a perſon 


— "OH 


or perſons. 10 Rep. 131. Dyer 270. | 
An award may be void in ſome and in ano- 
ther part, if it makes an end of all the differences ſub- 


mitted, and if an award be good in part, and void in 
part, the good ſhall be performed. 10 Rep. 3 1. 2 Saund. 
293. An award without a deed of ſubmiſſion, will be 
a good bar of a treſpaſs. Dauv. 548. But the delivery 

the award in writing, under hand and ſeal, Sc. muſt 


be pleaded, and be exactly replied to by the plaintiff, in | 


action of debt on an award, or it will be ill on demurrer. 
Dyer 243. 2 Med. 77, 18, 269. Debt on obligation to 
perform an award, which was, that the defendant ſhould 
enjoy a houſe of which the 22 was leſſee for years 
during the term, paying to the plaintiff 20 5. yearly, and 
for non-payment of this the action was brought; and it 
was held to lie. 1 Cre. 211. If more is awarded than 
ſubmitted, the award will be void; bat when an award 
ſeems to extend to more than in the fubmiſſion, the 
words de & ſuper præmiſſis reſtrain it to the thing ſub- 
mitted. Cro. Eliz. 861. So if an award be made of any 
other thing than what is contained in the ſubmiſſion, it is 


void; for no acts are my own, or binding to me, unleſs 


| may be made for this: and where two-thi 


rties to be ob- | 


2 be not obſerved, the obli- 


A W A 

done by me or by commiſſion from me. Plow. 396. 
24853 i). | | 
7 3 award to do an act to a ſtranger, this is 
good ; for the ſtranget is put by the arbitrators in the 
place of the party, and they have power to award this 
act, ſince it is not impoſſible or unequal, and it is relat- 
ing to the ſubmiſſion. Mo. 3, 359. 10 Co. 131. 3 Leon. 

62. 1 Roll. Abr. 248. Hard. 46. 1 Tenn. 316. 
But an award that an act ſhould be done by a ſtranger, 
is void; becauſe he is not within the fabmiſlion n. Hard. 


16. | n 

If two ſubmit to an award of all actions, and the arbi- 
trators award a releaſe of all actions till the time of the 
award, ſome books have ſaid, that this is void for the 
whole, becauſe it extends to things partly in the ſubmiſ- 
ſion and partly to things out of it; and it is one intire act; 
for ſay they, to do that act they are not obliged, becauſe 
not within the ſubmiſſion; and to do an act relating o 
to things contained in the ſubmiſſion, is another 
from what is awarded; others have ſaid, that this is not 
void, unleſs there are ſhewn, on the other ſide, cauſes of 


de action ariſing between the time of making the award, 


otherwiſe none ſhall be intended; and then the releaſe 
only relates to the things in ſübmiſſion. 10 Co. 131, 
132. 1 Roll. Rep. 45, 162, 270. 1 Roll. Abr. 242. 
O. Elia. 809. Cro. Jac. 353, 447. Poph. 137. 1 
Sid. 365. 2 Med. ws | 

But it has been reſolved, and ſeems now ſettled, that 
the act is not intire , for he may releaſe all actions to the 
time of the ſubmiſſion ; for though there is one deed of 
releaſe awarded, yet that deed relates to ſeveral things 
that are dividable in their own nature one from another, 
and fo it ſhall be good for what is in the ſubmiſſion, and 
void for the reſidue. 3 Lev. 188. 2 Mod. 169. 1 Salk. 
74. 3 Lev. 413. 2 Lev. 3. 
A ſubmiſſion is of all actions and demands, &e. though 
there be but one cauſe or matter between them, an award 
are fub- 
mitted, and the award but of one, it is good, if the arbi- 
trators have no further notice of the other; though if it 
be of thfee things, or ſome particulars, with a general 
clauſe of all other matters, in that caſe they muſt make 
the award for the things particularly named, without any 
other notice given. Dyer 216. 2 Cre. 130. Gab. 146. 

If two ſubmit all quarrels concerning tithes in a place 
certain, and the arbitrator awards that ane ſhall pay to 
the other 207. and the other ſhould releaſe to him all 
actions, this ſhall be intended all actions concerning tithes, 


\ unleſs the contrary appear on the other ſide; and the ac- 


tions may be ſevered; and this ſhall be good for the 
acts in the ſubmiſſion, and void for the reſt. Palm. 107. 
1 Roll. Rep. 362. Cro. Jac. 66. 

An award may be good, though made of leſs than is 
contained in the ſubmiſſion; as if the ſu miſſion be of 
all actions, treſpaſſes, demands and controverſies, and the 
award be made of ſome only, this is good; for no-more 
ſhall be ſuppoſed to bemade known to the arbitrator : and 
if there be other cauſes of action in being, and be 
made known to the arbitrator, they muſt be ſhewn'on the 
other ſide ; and this as well where the ſubmiflion is con- 
ditional by ita quod, as where it is abſolute; for the 
award being made de præmiſis ſhall be ſuppoſed to ſettle 
all things. Hob. 49. 8 Co. 98. Cro. Jac. 278. 1 Sand. 
32. 1 Brownl. 63. 2 Brownl. 310. i Sid. 12. Dyer 
216, 242. Hard. 45. 
If the ſubmiſſion be by divers perſons, and the arbi- 
trators award between ſome of them only, this is good: 
but if a ſubmiſſion is of certain things in ſpecial, with a 
proviſo in the condition, that the award may be made of 
the premiſſes, &c. by ſuch a day, there the award muſt 
be made of all, or it will be void. 8 Rep. 79. Hob. 49. 
an award of all actions real, when the ſubmiſſion is of 
actions nal, is not Plowd. 306. 10 Rep. 
132. Let if the ſubmiſſion be of things perſonal, and 
arti hall de an act real, 
i rſonal injury, Sc. or a ſubmiſſion 
be of one thing, and the award made of ſomething inci- 
dent to, or neceſſarily depending upon it; or if the ſub- 
miſſion is of all actions real and perſonal, and the award 


the award is, that one of the 
in ſatisfaction of a 


| 


only of matters perſonal, Sc. it will be good in theſe 
| caſes . 
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tiff was to do nothing. But adj 


A A 
caſes; if nothing elſe is notifled to the arbitrators. Dyer 
6. e 
" his the ſubmiffion is general and conditional to end 
all controverſies, an indiftment for a battery is not a con- 


troverſy between the parties, within the meaning of the 
ſubmiſſion; for that is the King's ſuit 3 and if the arbitra- 


tors award the ceaſing of ſuch a proſecution, it would 


be void, becauſe it would be to obſftru# juſtice; Reſolved; 
Freem. Rep. 204. Pl. 208. e 
A — Ly all debts and demands, aid a releaſe 
of all judgments, executions and extents awarded, is a 
award, 2 Sand. 190. f 1 l 
A ſubmiſſion of all matters between the plaintiff and 
another, arid an award made of things that the party 
hath, in right of his wife; is good; for theſe things are 


comprehended under the words all matters. 10 Hen. 6: | 


18. 3 Bult. 66. . 4 
A Sibmiſſion of all injuries; an award of all debts, 
duties and treſpaſſes, is a good award; for whatever is 
againſt law is an injury. 3 Buſt: 312, 3124. 
A ſubmiſſion of all actions now depending; ahd an 
award of all actions, ; for it ſhall be intended actions 
depending. Cro. Elix. 66, 858. * 
If there be a controverſy between tlie parſon and his 
pariſhioners, whether tithes ſhall be paid in ſpecie or not 
and they ſubmit all controverſies, and the arbitrators 
award that they ſhall pay ſo much a year for tithes, this 
is good; for that was the debate on the award: 1 Roll. 
Ar. 254. N eee e 
If the ſubmiſſion be of all controverſies to the tim of 
the ſubmiſſion, and the award be that one of them ſhould 
deliver up an obligation made ſince the ſubmiſſion; in ſa- 
tisfaction of all matters, &c. this is good; ' becauſe the 
bond is given only in ſatisfaction. 1 Roll. Abr. 246. 
An award may be good, though part of it be made of 


a a thing not within the ſubmiſſion ; as if an award be to 


Pay 10001, and to procure a to be bound to pay 
22 J. per ann. the plaintiff muſt lay the breach in not 
paying the 10000. for as to the other part it is wholly. 
void. See 1 Leon. 304. 305: Cro. Fac: 149. Pophi 

Awards likewiſe, as has been ſaid, muſt be equal. 

An award made only on ogy 8 thing 
on the other, is void ay Dog as that one ſhall pay or give 
bond for money to the other party, and he do nothing for 
it; but if it be to give bond to pay, or to pay a debt, 
and that the other ſhall be diſcharged of the debt, Sc. 
this is good: ſo where it is, that one party ſhall pay 
money to the other, and then the other ſhall releaſe all 
actions to him. 8 Rep. 72,98. 

Thus in caſe of a treſpals ſubmitted, the arbitrators 
award that one ſhall pay the other 3/. this is void, be- 
cauſe only one fide; for it is not ſaid for what, and 
ſo the treſpaſs is not diſcharged, and then the other party 
hath no advantage by the award ; but if it were awarded 
de et ſuper præmiſſis, it would be well enough; likewiſe 
if the award had been that he ſhall pay 3. for a treſpaſs, 
it had been and yet one only was to do an act, but 
then the treſpaſs by that award had been diſcharged. 1 
Roll. Abr. 253, 254. Hob. 49. | 

Upon a ſubmiſſion of all treſpaſſes, duties, and demands, 
the award was, that the defendant ſhould pay to the plaintiff, 
in ſatisfaftion of all treſpaſſes done to him by the def: 
before the day of the ſubmiſſion, ſo much. In debt upon this 
award defendant demurred to the declaration, and inſiſted 
that the award was void, it beingof one ſide; for the plain- 
good; for by the 
payment of the money he is acquitted of all treſpaſſes done to 


134. 10Co. 131. 5 Co. 78. 


the plaintiff, and it is a good bar againſt him, and it 


not be intended that the arbitrators had notice that 
the defendant had any cauſe of action againſt the plain- 
tiff, unleſs ſhewn on the defendant's part; and judgment 
for the plaintiff, Haughton hæſitante. Cro. Fac. 354. 
If an award be, that an obligor in a fingle obligation ſhall 
pay the debt, this is no award, unleſs it be provided that 
he be di for payment in that caſe is no diſ- 
charge. Hob. 49. pl. 55. | 
But if the award be, that the one ſhall pay rol: for iref- 
Haſs, it is good; for a ſatisfattion implies a diſcharge, and 


A W 4 


that is the reaſon of the judgment in Baſpro?s caſe. 
If Sara be referred to arbitrarrient; and the 
achard is; that one of the parties ſhall make the other 
party amends, or give a releaſe, and ſay not what amends 
or what releaſe; Ec. it is void for incertainty g Rept 
p61 dich 186-16 inns ng Bob; eee, e ot 
A naked award is no good plea in treſpaſs, unleſs ſome- 
thing be awarded to the plaintiff in amends ; for if there 
be no treſpaſs there is nothing about which an award can 
be made; and if there be one, and they do not award 
ſatisfaction, they do not act according to the deſign of 
their inſtitution; for they are not indifferent, and ſo there 
is no good award: 1 ' Brownk 63. Cb. Ele, gg. 
i Roi ribrc 251% 1 uh linnss Hi Jt il CHO BLLA 
If an award be to r much money in diſcharge of 
all actions, a releaſe ſhall be intended to be awarded, un- 
leſs the contrary be ſhewn on the ottier en Rott. 
Re . T5) =_ . Nr ; 0 $0487 XK ils) CTA] 
A ſubmiſſion to award was of all matters in:controx 
by rule of court; and award was made, that ſo muth 
money ſhould be paid on one ſide, and nothing was award. 
ed of the other ſidez and moved to ſet it aſide as being an 
award only ex parte. Per Holt, The common exceptions 
againſt an award will not hold here, it being an award 
upon ſubtniſſion by rule of court; for the? be no re- 
leaſe awarded of one fide; yet the ſubmiſſion was of all 
matters in controverſy ; and we will not grant an attach 
ment before they tender a feleaſe; tor if one comes 
have aid of the court, he ſhall do that which is fair and 
equitable before he has it; 12 Mad. 2334 
Award was, that each party ſhould give to the other 4 
general releaſe of all demands; provided; that if either of 
them diſlike the award within twenty days after made, 
and within that time pay 105: the arbitrament to be void: 
it was held that the firſt part of the award was good, and 
the proviſo repugnant and void. . Sin 
As an award 1s in nature of a judgment, it aught to 
be wholly deciſive, for if it doth not determine the matter; 
it becomes a new controverſy y therefore if the arbitrators 
award a bond for quiet N of lands; without ap- 
pointing a certain ſum; this is a. void award, and the 
arty is not obliged to give bond to the value of the: 
land for then the ſenſe df the award muſt be ſupplied 
by averment; now if it hath the 2 a =_ ty 
there can be no interpretation made of the aw ut 
the words of the award itſelf; for if it receives its m_ 
ing from any matters out of the award, the mind of the 
— is only gueſt at, and tiot expreſs d; but the 
parties intended to be obliged only by what the arbitra- 
E themſelves declare to be their award, and the bond 
to be according to the value, they cannot aſſign theit- 
power to any perſon to aſſeſs the value. 5 Ca. 77. Cro. 
Eliz. 432. 1 Noll. Ar. 263: Moor 359. 1 Roll. Rep. 
271. Dyer 242. Velo. 78. So 4 
An award was to pay money, but expreſſed no plact where 
it ſhould be paid. Reſolved, that in law this ſhould have: 
a reaſonable conſtruction, and the party ought to haue a 
reaſonable time for the payment; but Fofter tanceived it 
not good, becauſe in ſuch cafe the bond of fubmiſſion 
would be immediately forfeited, as there was neither time 
nor place where the money ſhould be paid; but in an- 
ſwer to this were cited 3 H. 7. and 16 E. 4. where it is 
ſaid, that if an arbitrator awards that one party ſhall 
ſo much ſuch a day, and keeps the award in his pocket 
till the day be paſt, yet the bond ſhall not be forfeited ; 
and ſo it was.adjudged by all the other juſtices. 2 Brown!. 
211. N | | 
If the condition of an obligation be to ſubmit to an 
award all controverſies between H. and B. and an award 
is made that A. ſhall permit B. to enjoy certain leaſes of 
lands -purchaſed from . S. and that B. ſhall pay the 
rents, and perform the covenants, and deliver to A. a 
true copy of the leafes, and pay the arrears to the time of 
——— — S. this is a good award” as to the 
rents and covenants, though not particularly fpecified: ; 
| for it is true, an award is to be E reted by its own 
words, and not by any matter out of the award which 
Py not appear in the words; but when the words of an 


— oo, 


judicial 


+ 


fible and lowful. 
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award have relation to things: certain out of the award, | 
theſe things may be averred; for that is the expreſs mind 

of the arbitrators, which they have expreſaly referred to ; 

but as to the arrears the award is void, becauſe they have 

not referred to any matter that falls within the conu- 


. zance-of B. for he cannot compel A. or J. S. to ſet the 


time of the purchaſe; and an award of what cannot be 
certainly done is not a certain determination. — 1 Roll. 


r 364 


An award may be good far pare on; but then it muſt be 
final as to that part. 19 Hen. 6. 36. 8 Ed. 4. 10. 


An award that all ſuits ſhltl ceaſe is a final award; ſo 


an award that one of the parties ſhall not ſue an obliga- 
tion; for this amounts to an extinguiſhment of the debt. 
An award that a ſuit in chancery ſhall be diſmiſſed, is a 
final award; fo if the arbitrators award a retraxit, or an 
awatd that one ſhall not proſecute nor proceed in ſuch a 
term, ſeems to be good; but an award that one of the 
parties ſhall be nonſuit is not good, becauſe the party 
may begin agai ſo thateach party ſhall diſcontinue their 
r whit they have againſt each other; for this is 
not a final detetmination. 2 Mod. 227. 1 Lev. 58. 1 
Roll. Abr. 54. 1 Salk. 78. 6 Mod. 282. 

When the arbitrators award a thing not ſubmitted, 
with a reſervation to themſelves of a future power of 
judging of the matter, and they award a thing within the 
ſubmiſſion, this is good for the thing within the ſubmiſ- 
ſion; for as to that it is final, and void for the reſidue, 
Palm. 146.  Cro. Fac. 315, 584. 


If they arbitrate that all controverſies ſhall ceaſe, ex- Sand. 6 
cept that concerning one bond, this is final; for as to the 
bond, they arbitrate that it ſhall continue jn force. Cro. 


Fac. 277, 400. | i 
A A conditional award not good, becauſe not final to 
determine matters in difference; the ſame law where any 
thing is referred to the arbitrator's future j or 
expoſition. 1 Sid. 59. Cre. Fac. 508. Hob. 218. 
Palo: — ͤ— £0 £25; 

gee ack a releaſe 2s counſel, &c. ſhould 
adviſe, _— this is only a miniſterial, and not a 
| 219. AST Da 

An award to pay all coſts which ſoall be taxed by a pro- 
thonotary, &c. not good, becauſe not final. Sid. 358. 
The | of what is awarded likewiſe muſt be poſ- 


If the{arbitrators award a thing impoſſible ex natura rei, 
it is void; as if they award a ſum of money to be paid at 
a day paſt, it is void. 8 Ed. 4. 1. b. But if they award 
a thing which cannot be done, but is not in the nature of 
the act itſelf contradictory or repugnant; this may be a 
8 for there is no conſtruction to be made of 
award, but by the words thereof. 1 Noll. Ar. 248. 
An award to levy a fine is good; for though it is an act 
of the court, yet by the law and publick juſtice of the 
kingdom, it is not to be refuſed to any man; but if the 
award be to command the juſtices to do it, this is no 
r e 
the King himſelf, which is quite different from the 
nature of a command. 1 Roll. Ar. 249. | 
An award to pay ſo much apud domum J. S. good for 
he is not bound to pay it in the houſe, but as near as he 
can to it, or it be intended a common inn; and if 


the party will not let him pay there, it has been ſaid 


that the endeavour is ſufficient; for they cannot award 
any thing that will make the party a treſpaſſer. 1 Noll. 
Abr. 249. 1 Roll. Rep. 6. Car. 226. 2 Bulf. 29. 
3 Lev. 153. An award that one of the parties ſhall do a 
thing out of bis power, as to deliver up a deed which is in 
the cuſtody of J. S. is void; agreed per cur”. 12 Mod. 
585. If an arbitrator awards a thing againſt law, this is 
void. 1 Roll. Ar. 249. And a party is not to be made 
a judge in his own cauſe by award. 1 Salk. 51. Where 
a thing is to be done on payment of money, a tender of 
the money is as much as an actual Mod. Caf. 
33. Action of debt may be brought for money adjudged 
Tg phe gr a, 
or not 1 

„„ oe an wn as 

It to ing awards in bar, there is a dif- 
ference berween an accord with farisfaftion and an pag; 
for in an accord a man muſt plead preſent ſatisfaction, 


& 


AW A 
and it is no plea in bar to plead an accord with Tatisfac- 
tion at a day to come; for in - 1 the 
law gives damages as an equivalent; and when the party 
— — there is no injury or cauſe of 
complaint, and therefore a preſent ſatisfaction is a good 
leaz but where the wrong · doer promiſes a future ſatiſ- 


ion, the injury continues till ſatisfaction is made; and 


| conſequently is a cauſe of complaint in being, and 
if the treſpaſs were now barred by this plea, he can have 
no remedy for the future ſatisfaction, for that ſuppoſes 
the injury ſtill. to have continuance; but where perſons 
ſubmit to e ee mos arbitrators ou udges — the 
injury; and if they award money payable at a day to 
— that is a — award; and may be a — 
bar to an action of treſpaſs brought in the mean time, be- 
cauſe this thereby becomes the immediate debt attaina- 
ble by law. 5 Ed. 4. 7. Pletud. 3. 2. 
A man cannot generally the award performed, 
but he ought to ſet forth the award, and ſhew how he 
hath performed it. Moor 3. pl. 9. In pleading a coun- 
termand to a ſubmiſſion to arbitrate, it need not be al- 
ledged, that the party gave notice to the arbitrators, for: 
without that it * no — and —— if no 
notice be given, iſſue may be joined upon the point 4: 
non 8 = * 82. j 3 re ſubmiſion th word; 
though the aw by deed, the party may w is 
law; for though a deed cannot be dibelved — har 
yet a verbal contract may be diſſolved by word only: and 
this in its original is a verbal contract. Co. Lit. 295. 2 
85 


& probata, but they may not injoin any oath to the wit- 
neſſes: the award ought to be publiſhed ; and no one is 
bound to perform till he can know what the atward is. 

Rep. 82. Brownl. 311. A ſubmiſſion to awerd'may 


4 
be revoked and countermanded, before the award made; 


where there is no ſpecialty. to abide the award of J. S. 
Sc. 8 Rep. 8. By Stat. 9g & 10 V. 3. c. 13. Sub- 


miſſions to awards, by agreement of the parties, be 
his majeſty's courts of — 5 


made a args any of 2 - 
on a rule of court thereupon, the parties ſhall be finally 
concluded by ſuch arbitrament: and in caſe of diſobe- 
dience thereto, the party, refuſing to perform the fame, 
ſhall be ſubject to the penalties of contemning a rule of 


court. Sc. unleſs it appears on oath that ſuch award was 


unduly procured, when it ſhall be ſet aſide: but this ſta- 
tute extends only to perſonal matters, for which there is 
no other remedy but by perſonal action, or by ſuit in 


equity. Attachment lies for non-performance of an 
award made a rule of court; after perſonal demand of per- 


formance. 1 Salk. 83. In making a ſubmiſſion to an 


award a rule of the court of Chancery, which the parties 


may agree to, it muſt be done purſuant to the act of par- 


liament; and the method is to move that court, to con- 


firm the award, upon the Maſter's report: though if 
there be ſuch ſubmiſſion to a reference, and the award 
made is to be confirmed by decree, without appeal; yet 
exceptions may be taken thereto. 2 Vern. 109. See 1 
Med. 21. And vide Arbitrator. ; 2843 1195 


Form of an Award on a Submiſſion. _ 
O al people 20 cohom this proſent writing indented of 


award come, greeting. Whertas there are 
ſeveral accounts depending, and divers contrev :rfies and diſ- 


putes have lately ariſen between A. B. of &c. gent. and 


C. D. of &c. all which controverſies and difputes are chief 
touching and concerning, &c. And whereas ſor the putting 
an end to the ſaid differences and diſputes, they the ſaid A. B. 
and C. D. by their ſeveral bonds or obligations bearing date, 
&c. are become bound each to the other of them in the penal ſum 
of &c. to ſtand to, and abide the award and final determinatiin 
of us E. F. G. H. &c. ſo as tBt ſaid award be made in 
toriting, and ready to be delivered to the parties in difference 


on or before, &c. next, as by the ſaid obligations, and the 
conditions thereof may appear. Now know ye, That wwe 
the aid arbitrators, whoſe names are bereunto ſubſcribed, 


nd ſeals affixed, taking upon us the burthen of ibe ſaid 
and having fully examined and dujy bee the 


ſettling 


award, « ng 7 | 
proof and allegations of both the ſaid parties, dv for the 


Arbitrators are to make their award ſecundum allegata- 
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dier, that all actions, ſuits, quarrels and controverſies c. 


read in a very old printed book. The rood of Rheniſh 
gallons. The rood of Antwerp 


to demand, and from hence we have our Exgliſb word aft, 
In Samer ſerſbire, and ſome other counties of 


AXEL, and beſaiel, A vrit that lies for an heir dif: 


poſſeſſed of his inheritance left by his grandfather, or 
great dfather, Se. See aile. FO | 


aaldi, & ali equi valoris, &c. Clauſ. 4 E 


baccinia, & nil omnino 
Dunelm. anne 1126. 
Petrus filius Petri Picot tenet medietatem Heydene 


. ing the Jaſen, or waiting at the boſon, on the day of the 


; _ Nifiesthe ſame with knighe-bachelor, By 3 Er 4, c. 5. it is &. 
 kimple knight, and not knight bannerct, or Knight of 1 


p BY 4 pr 
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B A C 
ſettling amity and friendſhip between them, make and publiſo 
Wh — —_ by and between-the ſaid parties in —_— 


following; that is to Jay 3 Imprimis, Me do award and or- 


ſeever had, moved, ariſen or depending between the ſaid par- 
"ties in law or equity for any manner of  cauſt whatſoever, 
touching the ſaid, &c. to the day of the date hereof, ſball-ceaſe 
and be nb further proſecuted, and that each of the ſaid parties 
ſhall pay and bear his own coſts and charges, in any wiſe re- 
lating to, er .concerning the ſaid premifſes. And we do alſo" 
award and order that the ſaid A. B. ſpall pay, or cauſe to be 
paid to the ſaid C. D. abe ſum of, &c. within the ſpace of, 
&c. And alſo at his own coſts and cbarges do, &c. And 
further we do award and order that the ſaid C. D. Gall 
pay or cauſe to be paid, to the ſaid A. B. the ſum of, &. 
on or before, &c. or give ſuſſicient ſecurity for ibe ſame to 
the ſaid A. B. c. And we do award and order that, &c. 
And laſtly, we do award and order that the ſaid A. B. and 
C. D. en the receipt of the ſeveral ſums, &c, abovementioned, 
in due form of law execute each to the other. of them ge- 
. neral releaſes, ſufficient for the releaſing by each to the of 
of them, his executors and adminiſtrators, of all actions, ſuits, 
arreſts, quarrels, controverſies and demands whatſoever touch- 
ing or concerning the premiſes. aforeſaid, or am matter or 
thing thereunto relating, from the. beginning F the world un- 
til the day of, &c. laſt. In witneis, 8. 


AWM, or aume, (Teut. obm, 5. e. cadus wel menſura,) | formerly made ex baculo of , woo 


A meaſure of Rheniſh wine, containing forty gallons ;. 
mentioned in the ſtatute 1 Fac. 1. c. 33. and 12 Car. 2. 
c. 4. This word is otherwiſe called awame, as you may 


wine of Dordreigbt is ten awmes, and every awme fifty 
7p is. fourteen awmes, and 
every awme thirty-five gallons. By this account it con- 
tains different quantities in ſeveral countries. 

AE ͤ and AXEN, . Comes from the Saxon verb axian, 


| land, in 
the country diale& the word axe is made uſe of for a/&. 


AZALDUS, Signifes # poor harle ai.jade.— {fi 
3-12-4464 
_— 
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ACA, A hook or link of iron, or ſtaple.— In nid 
emptis & carrectis exandis novem denarios in colariis, 


| bacis& ſellis ad idem emptis xiii, den. —Conſuetudin, domus 


de Farendon, MS. penes Wh. Kennet, f. 20. 11 
BACCINIUM, or hacina, A baſon or yeſlel to hold 
water to waſh the hands. Von topeta, non 2 non 
violentiam exigatur. Semeon 

on Ang]. tom. 3. p. 191. 


[4 & > 
jantiam ſerviendi de bacinis. This was a ſervice . hold- 
king's coronation. - Lib. Rub. Scaccar. f. 137. 

BACHELERIA, The commonalty as diſtinguiſhed 
from baronage.—Feſtivitate S. Edmundi Regis & Confe/+ 
ſeris, in quindenam S. Michaelis apud Weſtmonaſterium 
per dominum regem regaliter celebrata communitas bachclan 
Anglie fgnificavit domino Edwaxdo fiko regis, Sc. Annal, 
Burton. p. 426. ſub an. 129 „ 0 k 
a BACHELOR, (baccalaureus, from the Fr. bacheher, 


viz, tyro, a learner: ) In the univerſities there are bachelors of | 


arts, &c. which is the firſt degree taken by ſtudents, before 
they come to greater dignity; And thoſe that are called 
bachelors of the companies of London, are fuch of each 
company, as are ſpringing towards the eſtate of thoſe | 
that are employed in council, but as yet are inferiors; fo! 
cvery of twelve companies conlift of a maſter, two | 
wardens, the livery, (Which are aſſiſtants ip matters of 
council, or ſuch as the aſſiſtants are out of) and 
the bachelors... The word bachelor is uſed, i. R. 2. and 


». \ * 
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Hach, Anne 28 E. 3. a petition was recorded in the Toe 

8 8 thus g . Seigneur le Ray monſirent votre 
fimple bachelor, Joban de Bures, Sc. Bachelor was an- 
tientiy Attributed to the admiral of England, if he were 
-under a baron. In Pat. f R. 2. we read of a baccalarius 
regrt. And touching the further etymology of this word, 
bagcolaurei (taſte Renano) a bacillo nominati ſunt quia primi 
Halli authoritatem que per exhibitionem baculi concedebatur 


jam N ane e n 
„ BACKBERINDE, (Sax.) Significth bearing upon the 
back, or about a man. Eran. uſeth it for align or cir- 
cumſtance of theft apparent, which the Civiſians call 
furtum maniſeſtum; for, 0 0. 7 into manifetun 
& non-manife/tum, he defineth the former thus ben 
vero mani feſtum eſt, bi latro deprebenſus eſt ſeiſitus de aliguo 
latrocinio, ſcil. handhabend, & backerind, & iiſecutus 
fuerit per aliguem cujus res illa fuerit. Bract. lib, 3. tract 2. 
cap. 32. Manvcod remarłks it as one of the four circum- 
ſtances or caſes, wherein a foreſter may arreſt the body of 
an offender againſt vert or veniſon in the foreſt: by the 
aſſiſe gf the foreſt of Lancaſter (ſays he) taken with the 
| manner, is when one is found in the king's foreſt in any 
of theſe four degrees, table tand, dog-draw, backbear, and 
bloody-hend. Manw. 2 part, Foreſt Laws. 
Bac, Is a bacon hog, as often uſed in old charters; 


| "BACTILE, A candleſtick properly 10 le he 


| or a ſtick. Hugo 
epiſcopus Dunelmenſis fecit in ecrleſia coram altari tria ex 
argento hactilia, in quibus lumina die noctugue perpetuo ar- 
| dentia Iucerent. Clodingham, Hiſt Dunelin apud War- 
toni Ang. Sac. p. 1723. HRS, 
BADGER, (from the Fr. 3agage, a bundle, and thence 
is derived bagagier,. a carrier of goods) Signifies with us 
one that buys corn or victuals in one place, and carries 
them to another to ſell and make profit by them: and 
ſuch a one 1s ted in the Stat. 5 & 6 Ed. 6. c. 14. 
from the puniſbment of an ingroſſer within that ſtatute. 
But by 5 Eliz, c. 12. Mages are to be licenſed. by the juſ- 
tices of peace in the feſſions ; whole licences will be 
in force for one year, and no longer; and the perſons to 
whom granted muſt enter into a rec niſance that th 
will not by colour of their licences foreſtal, ot do any 
thing contrary to the ſtatutes made againſt foreftallers, 
| ingroflers, and regrators. . If any perſon ſhall act as a 


' | Zadger without licence, he is to forfeit 51, Ohe moiety to 


the king, and the other to the proſecutor, leviable by 
warrant from juſtices of peace, rc. Vide 13 El. c. 25. 


es ee DE A ai pu, K 

' BAG, An uncertain quantity of goods and metchahn- 
dize, from three to four hundred. Lex Mercat, 
. BAGA, A bag or. purſe —— Carta Detau Eclefie 
F in Mon... Angl. tem. 3. page 237.  Dutentas 
Marcas pecuniæ in quadam baga de M hall. 
.. BAGABEL., The citizens of Exeter had granted to 
them by charter from K. 2 a collection of à certain 
tribute or toll upon all manner of wares brought to that 
city to be ſold, iowards the paving of the ſtreets, repair- 
ing of the walls,” and maintenance of the city, which was 
commonly called In old Englith, S gavel, bethugavel, and 
aH ug. of Exeter. rt. 
Pi FE 
 Fieta, lib. 2 21 * U 
..., BATARDOUR, {Lat. "bgjulator) & beiter of any 
weight or burden,—Offerebaut Hue, inciſerts tn Jud lapici- 
. 4d novim, & Je Yavi uſjur 
ues bajardours (7274705 ad elan. Pert: Blef, Conn. 
JV 

| BAIL, Ja, h {Ton . bailler,, which comes of 
the Greek 1 25 d fignihes to deliver into hands) Is 
uſed in out Common law for the freeing or ſetting at li- 
berty of one arteſted or impriſoned.upon any action, ei- 
ther civil or criminal, on ſurety taken for his appearance 
at a day and place certain. Brad. bb. 3. tra. 2. cap. 8. 
The reaſon why it is called zen, is becauſe by this 
means the party reſtrained'is delivered into the hands of 
| thoſe that bind themſclves for his forthcoming, in order 
[to 2 ſafe keeping or protection from priſon : and the end 


W 
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2 defendant to ptiſon. 


of Heil is to ſatisfy the condemnation and coſts, or ren- 
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Wick relpect to bail in civil caſes it ĩs to be obſerved, | In London, *tis ſaid, ſpecial bail is to be ziven in action 
| 8 2 is both common and 7 batl : common bail of account, Sc. But ease | by þ corps into 
is in actions of ſmall concernment, being called common, B. R. that court will accept common bail. 2 Keb. 404. 
becauſe any ſureties in that caſe are taken; whereas in There is not only bail to appear, Ge. on writs of er. 

cauſes of greater weight, as actions upon bonds, or ſpe. ror; but alfo in audita querda, a recogfiſance of bail 
cialty, Se. where the debt amounts to 10/. Special | muſt be acknowledged; and upon a writ of artaint, to 
bail or ſurety muſt be taken, ſuch as ſubſidy men ar leaſt, | proſecute, We. gent Cort, 12h. en g 
and they according to the value. 4 Inf. 179. For] By the Stat. 3 Fat. I. c. 8. 0 er alt be de- 
common bail fictitious names only are now uſed. _ | [ied by any writ of rer or ſuperſadbar thereupon, for 
By Stab. 24 Her. 6. 6. 9. Sheriffs, Ec. are to let to!) the reverfing of any judgment; unleſs ſuch perſon in 
bail perſons by them arreſted by force of any writ, in = whoſe name ſuch writ ſhall be brought, with two : 


Serſonal ation, Cc. upon Feafonable ſureties, having ſuf ·¶ ent ſureties, ſhall firſt, | before fuch ſtay made, or /uper- 
Phe cout) keep their days in fuck plac, Sate, rere de Hovind une the arty for whom any 
ic. as the writs require, And the Star. 1 W. & M. ſuch judginent is or hall be given, in double che ſu 
f 2. C. 2. (36.) provides againſt exceſſive bali. ek to proſecute the writ of efrot with effect 
| 1 ters Stat. 12 Geo. 1. c. 29. None er * to ſatisfy the debt, dathages, and coſts adjudged, 
cial bail on proceſs out of any ſuperior court, where the Oc. | ES 
cauſe of action doth not pr. to.161, or apwards; | Note; by the Star. 3 Jac. 1. cap. 8. When a writ of 
nor out of any inferior court where it doth not amoumt to error is he on & judgmeni dad upon a bond is Pity money 
„ Affidavit is to be made of the cauſe of action, and | (on) there ſpecial bail ought to be given; and after a 
fied before ſome judge, or commiſſioner of the court | year a /cire farias ought to precede the lar, or fiert fa- 
whetice the writ iflves, or before the officer iſſuing it, | cds. 11 Mod. 2. | 2 | 
and the fum ſpecified in the affidavit indorſed on the | If a cauſe removed frorti an inferior court, be remanded 
back of the writ; for which ſum bail ſhall be taken, and back by proteilendo the ſame term, the original bail in the 
no more: and if there be no ſuch affidavit and indorſe- | inferior court are chargeable, but not if rematided in 
ment, the defendant ſhall not be arreſted by his body, another term. 2 Gro. 363. One in execution in cuſtody 
Sc. . Vide 21 Geo. 2. c. 3. | _ | of the marſhal of B. R. is not compellable to find bail, if 
In actions of battery, treſpaſs, ſlander, &. tho' the | another action be brought agsinſt him. But if he be in 
plaintiff is like to recover large damages, ſpecial bail is | the priſon of the Fizet in execution, on aftion brought 
not to be had, unleſs by order of court, and the proceſs | in J. R. he muſt be femoved into the cuſtody of the 
is marked for ſpecial bail: nor is it required in actions of | marſhal of that eourt, or put in bail to the aftion. Trin. 
account, or of covenant, except it be to pay money; nor | 24 Car. B. R. One taken o a writ of execution is not 
againſt heirs or executors, &c. for the debt of the teſta- | bailable by law; except an audit gere be brought: 
tor, unleſs they have waſted the teſtator's goods. 1 | but where à writ of error is brought and allowed, if the 
Danv. Abr. 681. LY | I defendant be not in execution, there ſhall-hot be an exe- 
Neither is an executor, adminiſtpator.or heir, upon | cution awarded againſt him, at the requeſt of the bail, 
the removal of a cauſe out of an in Eire, obliged | though he be nel in court. 1 Nei, Abr. 331. The 
to put in bail. 2 Leb. 204. 1 Sid. 418. 1 Lev. 945, | bail ought not to jein with the principal, nôr the 
268. 2 Jones 82. 1 Salk. 98. S. P. nr. Lit. Rep. cipal with the bail, in awritof error to reverſs che judg- 


13 F A ꝑ?ent againſt either. 2 Co. 29. 

But if chere be a devaſtavit f Which can only] On capias ad ſatisfaci aguinſt the deftiidunt re- 
be on an action of debt on a judgment, they muſt find turned un of imwenths, 1 Mus the 
ſpecial hail. 1 Lev. t45. 1 Sid. 63. 1 Falk. 98. bail, or an action may be brought, Where a defendun 
An atto 


rney, or other officet, whoſe attendance is re- | renders his body in diſcharge of the bail, the plaintiff is 
' quired in the court to which. he belongs, ſhall not be held | by the rules of the court to make his choice of proceed 
to ſpecial bail. 1 Mod. 10. Unleſs at the ſuit of an at- ing in execution, whether he will charge body, goods, 
torney of another court. | or . 1 Lill. 183. And if theprincipal atter judg- 
If baron and feme are ſued, the huſband muſt put in | ment renders not himſelf in diſcharge of his bail, it is at 
bail for both, but if the huſband does not appear upon | the election of the plaintiff to take out execution either 
the arreſt, the wife muſt file common bail before ſhe can 3 him or proceed againſt his bail: hut if be takes 
be diſcharged; for otherwiſe the plaintiff could not pro- ¶ the bail in execution, tho” he hath not full ſutisfaction, 
creed to obtain judgment. Goldſ. 127. Cyo. Eliz. 350. he ſhall never after take the principal; and if the princi- 
Cro. Fac. 445. Style 475. 1 Mod. 8. 6 Mod. 17, | pal be taken, he may not after meddle with the bail. 
105,” Tg : + = 1 a Where two are bail; altho' ont be in execution, the 
In all actions brought in B. R. upon any penal law, l may take the other. 2 Cyo. 320. 2 Buff. 68. 
the defendant is to put in but common bail. Yelp. 53: | If a principal tender himſelf, and there is none to require 
In actions where damages are uncertain, bail is to be at | his commitment, the court is ex officio to commit him ; 
the diſcretion of the court: on a dangerous aſſault and | and if the plaintiff refuſe him, he ſhall be diſc 
battery, upon affidavit of ſpecial damages, a judge's hand | and an entry made of it upon the record. Mr, caſ. 
aw procured for allowance of an ac etiam in the writ : | 1249. A defendant having rendered himſelf to diſchar 
in action of ſcandalum magnatum the court on motion | the bail, and prayed entry of it; the eburt aſked the 
ordered ſpecial bail. Nm. 74. Special bail is ordered, | plaintiff if he would have Execution of his body, and he 
by rule of court, in all cauſes of removal, whether by no: the bail was diſcharged. 1 Zzon. 39. See Hob. 
babeas corpus, writ of Ptivilege, cerfierari, Ec. except 210. There muſt be an eymeretiur entered, to diſcharge 
here the defendant is ſled as executor or adminiſtrator: | the ball. If the defendant dies Defore a ad ſati/- 
and a caveat is to be entered with the judges for good | fac. againſt him returned and filed, the bail will be dif- 
bail. And when bail is taken oy os chief juſtice, or | charged. _1 * 177. On che death of the principal, 
- other judge on a habeas corpus, tl t by tis impoſſible r the bail to bring in his body: and the 
ferior court is diſmiſſed; though the laſt bail be not filed | bail ſtand engaged that the principal fall render himſelf, 
preſentiy, nor till the next term. eb; 126, 121. Yet | Which muſt be intended upen proceſs awarded againſt 
n 1 N gab. 60 
ee ee | | il upon a writ of error cannot render the 
themſelves to be bail above, they ſhall be taken, not] in theit Ahe becauſe they are bound in a — ant 
being excepted againſt below, unlefs the cauſe comes but | ſance that the party ſhall -ptbſecute the writ of error with 
of London. For the ſufficiency of the ball there is ut the effect, and pay the money if judgment be affirmed. 1 
; pſu of the clerk, and he is reſp' ble to the plaintiff y ] Til. br. 173. Before a fire facids taken out againſt 
ſo chat che plaintiff had not the liberty of n the pit may render his body in diſcharge of 
1 and the clerk is not reſponſible for their che bail: and if che | bring in the principal before 
| * in the court above, though was in Ded te ede the ſecond ſci. fac. againſt them, they ſhall 
1 Salt. 97. | 2 de rged 1 Noll. Abr. 250. 1 Lill. 471. An- 
tiently 
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the bail were to bring in the principal upon the 
firſt ſcire fac. or it would not be allowed. 3B 182. 
If bail furrender the principal at or before the return of 


ſecond ſcire facias, it is „although there be not 
— of it to the plaintiff; and if through 
want of notice, be is at further charge againſt the bail, 
that ſhall not vitiate the ſurrender, but the bail ſhall not 


be delivered till eee ee time 


after the return of the capius, the bail ſurrender the prin- 
cipal at a judge's chamber, and he thereupon is com- 
mitted to the tipſtaff, from whom he eſcapes, &c. this 
will not be a ſurrender ; but if it be before or on a 
capias returned, it is otherwiſe, the one being an indul- 
e, and the other matter of right. L Caf. 238. 
When © ported makes his ef out of priſon, and is 
fetaken and bailed; the bail ſhall be diſcharged on a writ 
to the ſheriff commanding him to keep the priſoner in 
diſcharge of the bail. Sar. 1 An. ft. 2. c. 6. Sec. 3. The 
judges of the courts at Weſtminſter have power by ſtatute 
to appoint commiſſioners in every county to take recog- 
niſances of bail, in cauſes depending in their courts; and 
to make ſuch rules for ju — the bail as they ſhall 
think fit, &c. Sat '$& 5W.& Mc. 4 
The commiſſioners are to take bail, but are obliged by 
rule of court to keep a hook wherein are the names of the 
plaintiff, defendant, and bail, and the who tranſ- 
mits the ſame, and who makes affidavit that the recog- 
niſance was duly acknowledged in his : on ſuch 
affidavit the jd make a conditional allocatur, and the 
bail are to * * unleſs the plaintiff excepts 
inſt them within twenty days, and if he excepts, the 


bail may 1 by affidavit before the commiſſioners in the 
country. Gilb. H. 


C. B. 32. 
If a defendant puts in bail by a wrong name, the pro- 
ceedings ſhall nevertheleſs be good; for otherwiſe every 


man impleaded, may give afalſe name to his attorney by 


which he will be bailed, and then plead it an arreſt of 
judgment. Goldſb. 138. But it hath been held, that if 
the bail be entered in one name, and the declaration and 
all the proceedings are by a contrary name, it will be er- 
roneous. | 1 Cyo. 223. So if there is bail, and the bail 
be-taken off the file, the plaintiff is without remedy : 
tho? a habeas corpus and bail. piece were loft in B. R. new 


ones were ordered to be out. Style 261. 


Stat. 21 Fac. 1. cap. 26. enacts, That it is felony with- 
out benefit of 3 acknowledge, or procure to be 
acknowledged, any bail in the name of other perſon not 
privy or conſenting thereto, provided that it ſhall not cor- 
rupt the blood, or take away dower. 

Stat. 4 & 5 V. & M. cap. 4. , 4. enacts, That any 
perſon repreſenting or perſonating another before com- 
miſſioners appointed to take bail, ſhall be adjudged guil- 
ty 


of felony. | 
Special bail, which is taken before a judge, or by com- 


miſſioners in the country, when accepted, is to be filed; 


after -wenty days notice given of putting in ſpecial bail 
defore a judge, on a cepi mm if thine be ws excepti- 
on, the bail ſhall be filed in four days. 1 Lill Abr. 174. 
Upon a cepi corpus twenty days are allowed to except 

ainſt the bail: ſo on a writ of error; and you need not 
give notice z but you cannot take out execution without 
giving a four days rule to put in better bail : in all other 


caſes, notice muſt be given. Upon a habeas corpus, eight 


and twenty days are appointed to except againſt the bail, 


and after that, if it be not excepted againſt, it ſhall be 


filed in four days. 1 Salk. 98. 
As to putting in common bail, or entering a | 
2 vide the books of practice by Richardſom or 
arri 


The exception to bail put in before a judge, muſt be 
entered in the bail book, at the 3j $ chambers at the 
fide of the bail there put in, after this manner: I do ex- 

t againſt this bail, A. B. attorn. for the plaintiff. And 
it there be no ſuch exception, the defendant's | 
may take the bail. piece from the judge's chamber, and file 
it. Bail is not properly ſuch until it is filed, when it is 
of record : but it ſhall be accounted good, till the ſatne 
is queſtioned and diſallowed. n - cogniſors of bail 


axe queſtioned, they ate to juſtify themlelves in | 
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judges of the court; or by affidavit before commiſſion- 
ers who took the bail. ö 
Bail cannot be juſtiſied before 2 judge in his ebamber, 
it be by conſent, or for neceſſity in vacation; but 
in the latter caſe they ought to be juſtified again in term, 
and upon that the defendant is compelled to accept a de- 
clafation to go to trial at the aſſiſes, if it be an iſſuable 
term; and upon putting in bail, it is not enough to give 
notice of their bei t in, but it vugbt to be of their 
names, of and trade or vocation, that the 
plaintiff may know how to enquire after them; and after 
exception to bail there is 10 ſet time to juſtify, or change 
them for better, but it muſt be in convenient time. 6 
Med. 24, 25. | | 

It being doubrful whether Sunday ſhould be reckoned 
as one day in notice to juſtify bail, it was determined per 
cur. that for the future Sunday ſhall not be counted one, 
(it not being a 1 day to enquire after bail) bur 7s 
days notice muſt be given, of whith Sunday ſhall not be one; 
upon motion for defendant to juſtify bail, notice was 
ſerved Saturday June 23, to juſtify Monday 25; 
the notice being inſufficient, the bail was not ſuffered to 
juſtify. Notes in C. B. 220. . 

The court may adjudge bail ſufficient, hen the plain- 
tiff will not accept of it. Alfo the court on motion, or a 
judge at his chamber, will order a common appearance 
to be taken, when ſpecial bail is not required, on affida- 
vit made by the de of the ſmallneſs of the debt 
due, Sc. The putting in of a declaration, and the ac- 
ceptance of it by the 3 attorney with the pri- 
vity of the plaintiff's attorney, is an acceptance of the 
bail. If a plaintiff accepts of an aſſignment of the bail 
bond, and the defendant puts in the bail that were 
put in to the ſheriff at the return of the writ, the plaintiff 
cannot except againſt them; but tis otherwiſe where he hath 
not taken an ai gnment. Farreſ. Mod. Caf. 62. When 
a ſheriff” hath taken good bai of the defendant, he will 
on a rule return a hi, and affign the bail bond to the 
plaintiff, which may be done by indorfetnent without - 
ſtamp z- ſo as it be ſtampt before action brought there- 
upon; and then the defendant and bail may be fued on 
the bond, by the plaintiff in his own name, 4 2. as aſ- 
ſignee of the ſheriff. Stat. 4 & 5 Am. c. 16. But if 
the plaintiff takes an aſſignment of the bail. bond, tho? 
the bail is inſufficient, the court will not amerce the ſhe- 
riff. - 1 Salk. 99. By the ancient practice, a bail-bond 
could not be put in ſuit till a rule was had to amerce the 
"ſheriff, for not having the body at the return of the writ; 
and the courſe now is, to ſtay proceedings on the bail- 
bond, if there is no return of a cepi corpus. . Caf. 
229. 3 Selk. 97. In caſe the defendant doth not put in 
bail, the attorney for the plaintiff is to call on the ſheriff 
for his return of the writ ; and ſo proceed to an attach- 
ment againſt the ſheriff, If on a ceps corpus no bail is re- 
turned, a rule will be made out to bring in ghe defen- 
dant's body. Though a defendant, with leave of the 
court, may depoſit money in court inſtead! of bail; and 
in ſuch caſe the plainriff ſhall be ordered to waive other 
bail. Lill. Ar. Trin. 23 Car. B. R. Bail to the ac- 
tion is to be taken before none but a Judge of the court; 
but for appearance may be before any officer, and if it be 
Hlegally taken, it will not oblige one as bail. 2 C0: 94. 
I is ſaid bail are liable to all actions of the plaintiff the 
ſame term wherein he ſhall declare againſt the defendant; 
yet where an a appeared for one ih the King's 
Bench, and ſpecial bail was entered for his client to 
action; it was agreed, that the bail is not bound to ſtand 


bail to all other actions that ſhall be declared in agai 


the party in 8 l but the attorney is obliged to ap- 


r for him in all ſuch actions, and to put in common 
Style 464. 942. if IT | 
If more ec. ate recovered than mentioned in 


the plaint, or than the ſum wherein the bailis bound, 


the bail will not be liable. 1 Salk. 102. So where a 
declaration is laid in another county, when the original is 
Lev. 233. Contra where the ſuit is by /atitat. An * 
der of court was made m 22 Car. 2. That in caſe of 
bail, if the recovery be for a larger ſum than it the ac 
etiam, the bail ſhall not be chargeable ar all: but by a 
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late otden bail is anſwerable for any leſs ſum which the 
plaintiff ſhall recover. Ord. Paſch. 5 Geo. 2. A bail 
cannot be a witneſs for the defendant at the trial; but the, 
court, on motion, will diſcharge the bail, upon giving 
other ſufficient bail. Mood s Inſt. 582. Bail-pieces are 
written on a ſmall ſquare piece of parchment, with the 
corners cut off at the bottom. A - mrs bail-piece is in 
the following form : and all the di ference between a ſpe- 
| cial bail- piece and a common one is, that in the former 
the real names of the bail, with their additions, are in- 
ſerted; whereas in the latter the fictitious names of Jobn 


Doe and Richard Roe are inſerted. 
Form of a ſpecial Bil piece. 


Of the term of St. Michael, in the firſt year of the reign 
of King George the Third. | 


Middleſex, (to wit) A. B. of the pariſh of, &c. 
in the county aforeſaid, gent. is deliver- 

ed to bail upon an arreſt, unto E. F. 

of, &c. in the ſaid county, gentleman, 

and G. H. of, &c. in the ſame county, 


yeoman. 

T. Edwards, MY 

Aller. 0 At the fuit of C. D. 
As to BAIL for crimes, at Common law bail was al- 


lowed for all offences except murder. 2 ft. 190. And 
if the party accuſed could find ſufficient ſureties, he was 
not to be committed to priſon ; for all perſons might be 
bailed till convicted of the offence. 2 AH, 186. But by 
ſtatute it was after enacted, that in caſe of homicide the 
offender ſhould not be bailed: and by our ſtatutes, mur- 
derers, outlaws, houſe-burners, thieves openly defamed, 

c. are not bailable; but where perſons are guilty of lar- 
ceny, are acceſſaries to felony, or guilty of light ſuſpicion, 
they may be admitted to bail. Fat. 3 Ed. t.c. 15. 

One indicted and found guilty of the death of a man by 

miſadventure, as by caſting a ſtone over a houſe, and by 

chance killing a man, woman, or child, is not bailable. 
Coke of Bail, Sc. c. 5. cites 3 Ed. 3. Corone 384. 

So if one indicted be found guilty of the death of a 
man ſe defendendo, he ought not by law to be bailed; for 
according to Brafton's rule, invenientur culpabiles. Coke 
of Bail, Sc. c. 5. |; | 

One indicted of.-conſpiracy, viz. that he with others 
conſpired falſely to indict another of murder or felony, by 
means whereof he was indifted, and afterwards convict- 
ed, ſhall not be bailed. .. Coke-of Bail, Sc. cap. 5. and 
ſays, that this was the reſolution of all the judges, upon 
the +; by King Ed. III. himſelf, as ap- 
PEArS 27:4. te . * | 

One indicted for burglary may be bailed. Coke of Bail, 
Sc. c. 5. cites 29 Af. 44- . 

One incheted or appeal'd of robbery may be bailed. 
Coke of Bil, Sc. c. 5. | 

One indicted or appeal'd of rape may be bailed : yet 
that was no felony at Common law, till the Stat. Weſtm. 
2. hg 34. Cote ef Bail, Sc. c. 5. 

one be 


honeſt fame, he may be bailed during the life ap- 
Jr: Lore 95 Bail, Sc. c. 5. 3 
ne indifted for putting out eyes, or cutting out of tongues, 
may be bailed. Coke of Bail, 3. c. 5. 00 1 | 
Roll Ch. J. ſaid, he doubted whether one indicted of 
perjury may be bailed, tho the clerks of the criminal fide 
ſaid he might. Sty. 368. | Ce an , 
One committed by the council of ſtate and the parlia- 
ment, for publiſhing a ſeditiaus pamphlet, was denied to 
be bailed. Sty. 397. | | 
One indicted on ſuſpicion of robbery was outlawed, and 
taten on the outlawry, and brought «writ of error, and bei 
brought to B. R. by habeas corpus, prayed to be bailed, 
and took two exceptions to the indictment ; 1ſt, That 


 2dly, That the charge is too general, and no- body pro- 


| titled to make their prayer, but ſuch as are 


d by an approver, and.be of qpod and | 
the 
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ſecutes; but per Roll Ch. J. He cannot be bailed. Sty. 
418. But ſec 4 & 5 V. & M. c. 18. which enac̃ts, that 

ons cutlawed, except for treaſon or felom, may appear 

8 and reverſe the ſame without bail; except 
ſpecial bail ſhall be ordered by the court : and that per- 
ons arreſted upon any capias utlagatum, except for treaſon 
or felony, may be diſcharged by an attorney's engagement 
to appear: and in caſes where ſpecial bail is required, 
the ſheriff may take bond with ſureties. 
One charged with buggery is not bailable ; per Holt 
Ch. J. 12 Mod. 435. 33 | 
It was doubted, whether perſons committed by rule of 
court are intitled to the benefit of the habeas corpus act; 
and it was reſolved by two judges, viz. Eyre and Forteſ- 
cue, (abſente Potis & diſſentiente Pratt) that none are in- 
mmitted 
by warrant of a juſtice of peace, or ſecretary of ſtate, and 
not thoſe committed by rule of court; for that is not in 
the meaning of the act of parliament, (a commitment by 
warrant.) 10 Mod. 429. Nr Is 
But in the late caſe of Bingley, he was brought before 
a judge of B. R. and bailed. —And the judges never de- 
nied him an habeas corpus, when applied for, though a 
perſon under ſuch circumſtances, on obtaining ha', cer. 
might perhaps be remanded. 8 . 

Haves thus briefly ſhewn what criminals are bailable, 
it remains to conſider by whom they may be bailed. 
By the Common law the ſheriff might bi perſons ar- 
reſted on ſuſpicion of felony, or for other offence Bailalle; 
but he hath loſt this power by the Sat. 1 Ed. c. 2. 
Juſtices of peace may let to bail perſons ſuſpected of fe- 
lony, or others bailable, until the next ſcſſions ; though 
where perſons are arreſted for manſlaughter or felony, be- 
ing bailable by law, they are not to be let to bail by juſ- 
tices of peace but in open ſeſſions, or where two juſtices 
(quorum unus) are preſent z and the ſame is to be certi- 
fied with the examination of the offender, and the accu- 
ſers bound over to proſecute, Sc. 3 H. 7. 1 2 P. 
& M. If a perſon be dangerouſly wounded, the offender 
may be bailed till the perſon is dead; but tis uſual to 
have aſſurance from ſome ſkilful ſurgeon, that the party 
is like to do well. 2 /»ft. 186. A man arreſted and im- 
priſoned for felony, being bailable, ſhall be bailed before 
it appears whether he is guilty or not; but when con- 
| victed, or if on examination he confeſſeth the felony, 
he cannot be bailed. 4 Inſt. 178. For where in man- 
laughter, felony, Sc. it is certainly known that the par- 
ty did it, he ought not to be bailed. THY en 

It is to be obſerved, that the Stat. Feſt. 1. 3 Ed. 1. c. 
15. above mentioned, doth not extend to the judges of 
B. R. Sc. only to fheriffs and other inferior officers. H. 
P. U. 25 99.—Likewiſe, | SIM 

Juſtices of gaol- delivery not being within the reſtraint 
of the ſtatute of Weſftm. 1. may bail perſons convicted be- 
fore them of homicide by miſadventure, or ſelf-defence, 
the. better to enable them to purchaſe. their pardon. 
Cromp. 154. 4. H. P. C. 101. F. N. B. 246. S. P. C. 


15. 115 

Allo it ſeems that in diſcretion they may bail a perſon 
convicted before them of manſlaughter, upon ſpecial cir- 
camſtances, as if the evidence againſt him were ſlight, 
or if he had purchaſed his pardon. II. P. C. 101. 
Cromp. 153. | 5 . 
The court of B. R. bails in all caſes, and may bai! 


coroner's inqueſt, yet B. R. may bail him; for they may 
examine into the depoſitions taken by the coroner. 1 
Salk. 104. But if a criminal be indicted of murder, the 
court will not Bail him, tho upon affidavits of evidence 
which might diſcharge the proſecution: nor when a per- 
ſon is found. guilty ot any crime by the grand, jury, be- 
cauſe they cannot have notice of what evidence was be- 


conceal. 1 Salk. 104. | _ ade os 
Here it muſt be obſerved, that with reſpect to the 


nature of the offence, altho? this court is not tied down 


in diſcretion. pay a due regard to thoſc rules, and not 


he was in priſon, and knew nothing of the outlawry; 


admit a perſon to bail who is expreſsly declarec to be ir- 
| _ repleviſable, 


murder, Sc. If a man is found guilty of murder by the 


fore the jury, which by Fey oath they are obliged to 


by the rules preſcribed by the ſtat. of Meſim. I. yet it will 
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liament is not fitting, and 


.commutted by any of thoſe courts. In 


TT" 
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repleviſable, without ſome particular circumſtances in his 
favour. 2 Inſt. 185, 186, 189. H. P. C. 104. 1 Salk. 
61. 3 Bulft. 113. 2 Hawk. P. C. 113, 114. 5 Med. 
* therefore if a perſon. be attainted of felony, or 
convicted thereof by verdi& general or ſpecial, br noto- 
riouſly guilty of treaſon or manſlaughter, c. by his own 
confeſſion or otherwiſe, he is not to be admitted to bail 
without ſome ſpecial motive to induce the court to grant 
it. Kelynge 90. 

T he defendant being indicted for murder at the quarter 
ſeſſions, and the indictment being removed into B. R. by 
certiorai, the defendant ap , and pleaded Not guilty 
and he moved to be bailed, which the court granted, 
being —_ 5 ſeveral affidavits that there was good 
reaſon for it. 2 Fo. 222. | : 
The deferidant was indicted for murder, and the trial 
coming on, the proſecutor alledged, that there had been 

eat labouring of the jury, and therefore did not proceed, 
fapettion a partial jury, but brought an appeal; and 
tho' by the appeal the indictment ſtill continued, and was 
not gone, yet the delay being occaſioned by the proſecu- 
tor, the party was bailed ; but by Croke J. If the 
labouring the jury had been prov'd, peradventure he 
would not be bailable; - Bulf. 85, | 0 

The jury on an indictment of murder found a ſpecial 
verdif, whereupon the court were divided, two ; nſt 
one, and thereupon the priſoner moved to be bailed, but 
all the court denied it; and as forthe verdict there was a 
curia adviſare, and the matter adjourned, and the priſoner 
carried away in cuſtody, Bulſt. 89. 

Formerly perſons committed for treaſon, by the kings 
command, or order of council, were not to be delivered 
without trial, Sc. But it is ſaid that the courtof B. R. 
has power to bail in all caſes of treaſan. Skin. 163, Cites 
the opinion of the judges in the houſe of lords 1678. in 


Zachary Crafton's caſe; 


Upon a commitment of either houſe of parliament, 
when it ſtands indifferent on the return of the babeas corpus, 
whether it be legal, or not, the court of B. R. ought 
not to bail a priſoner ; but when it appears to be illegal, 
they may do it, as well as on an unwarrantable commit- 
ment of the king and council. 2 Hawk. 110. And a 
perſon committed fora contempt, by order of either houſe 
of parliament, may be diſchard by B. R. after a diſſo- 
lution or prorogation, which detetmine all orders of par- 
liament: alſo*tis ſaid on an impeachment, when the par- 
party has been long in 
priſon, B. R. may bail him. The court of B. R. hath 
ailed perſons committed to the Fleet Priſon by the Lord 
Chancellor ; when the crime of commitment was not 
mentioned, or only in general terms, c. 2 Hawk. 
P. C. 111. And B. R. having the control of all inferior 
courts, may at their diſcretion bail * unjuſtly 
dmitting a per- 
ſon to bail in the court of B. R. for felony, Sc. a ſeveral 
recogniſance is entered into to the king in a certain ſum 
from each of the bail, that the priſoner ſhall appear at a 
certain day, Sc. And alſo that the bail ſhall be liable 
for the default of ſuch appearance, body for body. And 
it 1s at the diſcretion of juſtices of the peace, in admitting 
any perſon to hail for felony, to take the recogniſance in 
a certain ſum, or body for body : but where a perſon is 
bailed by any court, &c. for a crime of an inferior na- 
ture the recogniſance ought to be only in a certain ſum 
of money, and not body for body. 2 Hawk: 115. And 
the bail are to be bound in double the ſum of the cri- 
minal, Where perſons are bound body for body, if the 
offender doth not appear, whereby the niſance is 
jr rv) the bail are _—_ to ſuch puniſhment to 
whic principal would be adjudged if found guilty, 
but only to be Red, Sc. 2 Inſt. 618. If boi 
ſuſpect the priſoner will fly, they may carry him before 
a juſtice to find new ſureties; or to be committed in their 
diſcharge. 1 2 9. | 
The courts King's Bench, Common Pleas and Ex- 
chequer, in term time, and the Chancery in the term or 
vacation, may bail perſons by the habeas corpus act; but 


Dyer 79. 1 Bult. 87, 2 Hawk. P. 
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expreſſed in the warrant of commitment; unleſs it by 
where a Seſſions is paſt from the time of commitment of 
the priſoner, without any proſecution ; when he may. be 
bailed. And B. R. will not admit a — to bail on the 
habeas corpus ſtatute on commitment tor treaſon or felony 
without four ſureties. The court of B. R. may bail 


perſons committed by the king's ſpecial command, or b 


the privy council, on the like circumſtances upon whic 
it will grant bail on other commitments : this is where 


the crime is ſpecifled in the warrant of commitment; 


and wherever any commitment by the privy council hath 
not expreſſed with ſomecettainty the crime alledged againſt 
the party, it has been uſual to admit him to vqail on his 


babeas corpus. 2 Hawk, P. C. 105, 10g. See Stat. 16 


Car. 1. cap. 10. But concerning bail on habeas. corpus, 
ſee title HABEAS CORPUS... r —— 

To refuſe bai! when any one is bailable; or; to admit 
any to Bail who ought not by law to be admitted, or to 

e ſlender bail, is puniſhable by fine, Sc. 2 Inſt. 291. 
H. P. C. 97. And fee farther, 3 Edw. 1. c. 15. 27 
Edw. 1. St. 1. c. 3. 4 Ediw. 3. c. 2. 1 C 2 P. & M. 
ei Arrei oy te OPT 
o perſon ſhall be bailed for felony by leſs. than two, 

and it is ſaid not to be uſual for the King's Bench to bail 
a man on a habegs corpus, on a commitment for treaſon - 
or felony, without four ſureties; the ſum in which the 
ſureties are to be bound, ought to be never leſs than 40l. 
for a capital crime ; but it may be higher in diſcretion 
on conſideration of the ability and quality of the priſoner, 
and the nature of the offence; and the ſureties may be 
examined on oath concerning their ſufficiency, by him 
that takes the hai; and if a perſon be bailed by inſuffi- 
cient ſureties, he may berequired either by him whotook 
the bail, or by any other who hath to bail him, 
to find better ſureties, and on his refuſal may be commit- 
ted; for inſufficient ſureties are as none. 2 Hawk. P. C. 
% oe ret ty ets 
But juſtices muſt take care, that under pretence of de- 
manding ſufficient ſurety, they do not make ſo exceſſive 
a demand, as in effect amounts to a denial of bail; for 
this is looked uponas agreat grievance, andis complained 
of as ſuch by 1 J. & M. fe. 2. (the Bill of Rights) by 
which it is declared, that èxceſſive bail ought not to be 
8 1 2 Hawk. P. C. 89. | 

If where a felony is committed, one is brought before 
a juſtice on ſuſpicion, the perſon ſuſpected is to be bailed, 
or committed to priſon ; but if there is no felony done, he 
* be diſcharged. H. P. C. 98, 106. 2 
; AILIFF, (ballivus) From the French word baykiff, that 
17 au ry dvincie, and as the name, ſo the o it- 
ſelf was anſwerable to that of France ; where there are 
eight parliaments, which are high courts from whence 
there lies no appeal, and within the pfecincts of the 
ſeveral parts of that kingdom which belong to each par- 
liament there are ſeveral provinces to which juſtice is 
miniſtered by certain officers called bailiffs ; and in Eng- 
land we have ſeveral counties in which juſtice hath been 
adminiſtered tothe inhabitants by the officer whom we now 
call ſheriff or viſcount, (one of which names deſcends 
from the Saxons, the other from the Normans; ] and tho 
the ſheriff is not called hailiff, yet tis probable that was 
one of his names alſo, becauſe the county is often called 
balliva : as in the return of a writ, where the perſon is 
not arreſted, the ſheriff ſaith, Infra nominatus A, B. non eff 
inventus in balliva mea, &c. Kitch. Ret. Breu. fol. 285. 
And in the ſtatute of Magna charta, cap. 28. and 14 Ed. 
3- c. 9. the word Bailiff ſeems to compriſe as well ſheriffs, 
as hailiffs of hundreds. As the — is divided into 
counties, ſo every county is divided into hundreds; 
within which in ancient times the people had juſtice mi- 
niſtered to them by the ſeveral officers of every hundred, 
which were the bailiffs, as thoſe officers do in France and 
Normandy, being chief officers of juſtice within their pre- 
eincts. Cuſtum. of Nortmand. cap. 1. And it appears by 
Bratton, (lib. 3. tract. 2. cap. 34.) that bailiffs of hun- 
dreds might anciently plea of appeal and approvers 
but ſince that time the hundred courts, except certain 
franchiſes, are ſwallowed in the county-courts ; and now 
the bailff”s name and office is grown into contempt, they 


not ſuch as are committed for treaſon, or felony ſpecially | 


* 


officers to ſerve writs, Sc. within their 


* 
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Bat 


ood eſteem; for the chief migiſtrates in divers towns, 


ate called bfr; and ſometimes che perſons to whom 
che ki — * commitred are termed, zuifſfi, as the 


ee , 
e e theſe are feveral ſorts, vis. 
beilsffs of Hberties; Thetiff's baiiffs ; baikfs of lords of 
 _ eanors; bi of huſbandry, Hr.  Banliffs' of lber ties 
are thoſt vr who are appointed by every lord within 
ds betty; to execute protels and do ſuch offices therein 

the dal rant doth at large in the county; but 
Jy #7 errant. of itinerant, to go up and down the county 
to ſerve prodeſs, are out of ufe. Nai of liberties and 
franchiſes; are to be ſworn to take diſtreſſes, traly im- 
panel jurors, make return by indenture between them 
and ſheriffs, Ec. and ſhall be puniſhed for malicious 
r BRIE treble « es, by ancient ſtatutes 
Vide 12 Ed. 2. St. 1. c. 5. 14 77 1,7. 9. 20 Ed. 
3.4 6. 1 Ed. 3. G. 1. c. . 2 EA 3. c. 4. 4 Ed. 3. 
F. 9. 5 Ed. 3. c. 4 11 H. 7. g. 15. 27 H. 8. c. 24. 
385 1. c. 15. $. 10. The bailiff of a liberty, _ 
make an inquiſition and extent upon an efgit : the ſher! 
returned on a writ of zegit, that the party had not any 
lands but within the liberty of Sr. Edmonds Bury, and 
that J. S. bailfff there had the execution and return of 
alt writs, and that he inquited and returned an extent by 
inquiſition, and the al delivered the moiety of the 
| Hands extended to the plaintiff, who by virtue thereof 
entered, &c. and it was held a good return. 3 Cre. Rep. 
319. Theſe Bail of liberties cannot arreſt a man with- 
vont a warrant from the ſheriff of the county: and yet the 
theriff may not enter the liberty himfeF, at the fur of a 


fubject, (unleſs it be on a quo minus, or capias utlagatum) | prerinct 


without clauſe in his writ, Non omittas propter aliquam 
bbertatem, Fr. If the ſheriff, Sc. enters the liberty 
without fuch power, the lord of the! may have an 
action againſt him; tho? the execution ef the writ may 
ſtand good. 1 Vent. 406. 2 TInft. 453. 3 
Sheriff's baikiffs are fach who are ſervants to ſheriffs of 
counties to execute writs, warrants, Cc. Formerly Bai 
of hundreds were the officers to execute writs; but 
now it is done b * Þailes, put in with then by the 
theriff. ' A buiBf of aliberty is an officer which the court 
takes notice of; though a ſheriff's hai is not an officer 
of the court, but only the ſheriff kimfelf, Paſcb. 23 
Cer. 1. B. R. The arreſt of the therifPs Bail i 
-arreft of the ſheriff; and if any reſcous be made + 


is the 
of " 
perſon arreſted it ſhall be adjudged done to the therif | 
alſo if the bailiff permit a priſoner to eſcape, action may 


be brought againſt the ſheriff. 1 If. 61. 168. Sher 
are anſwerable for miſdemeanors of their 3ailiffs ; and are 
to have remedy over againſt them. 2 Fiſt. 19. And the 
court of B. R. will puniſh baikffs that miſbehave them- 
ſelves in executing proceſs, Sc. 
Bailiffs of lords of manors are thoſe that collect their 
rents, and levy their fines and amercements : but fach a 
bailiff cannot diſtrain for an amercement without a ſpecial 
warrant from the lord or his fteward. Cro. Elz. 698. 
He cannot give licence to commit a treſpaſs, as to cut 
down trees, c. though he may licenſe one to go over 
land, being a'treſpaſs to the poſſeſſion only, the profits 
-whereof are at his difpoſal. 'Cro. Fac. 337, 377. A Bui. 
kf may by himſelf, or by command of another take cattle 
Naſa upon the land. 1 Danv. Abr. 68 5. Yet 
amends cannot be tendered to the bailiff, for he may not 
accept of amends, nor deliver the diſtreſs when once 
taken. 5 —＋ 76. Theſe bailffs may do any thing for 
the benefit of their maſters, and it ſhall Rand good till 
che maſter diſagrees ; but they can do nothingto the pre- 
judice of their maſters. Li 1 70. N 0 
' Batliffs of courts baron ſummon thoſe eourts, and execute 
the proceſs thereof; they preſent all pound breaches, cattle- 


Atrayed, Sc.  Bailiffs of huſbandry are belonging to pri- 


vate men of good eſtates, and have the diſpofal of the 
under ſervants, every man to lis labour; they alſo fell 
trees, repair houſes, 1 2 Se. and colle& the profits 
of the land for their lord and maſter, for which 

render account yearly, r. Beſides theſe chere ane alf 


a of the fore, of which yon may read Momword, 


Part 1. pag. 1139, a 


An Appointmemt of a Balli uf a Manor: | 
7 Al men by 450 profents, Thar I W. E. of Kc. 


KE: bed ef the manor of D. in the county of G. 


| d make; uruain, depwe, dnd appoim I. G. of, bec. 
0 bal, fer mo and in my name, an- oy the, 10 collet 
ghd pathir, and is aff, require, demand amd verb of all 
and roy nm lonamls, that have bull, or exjoytd, er moto do, or 
hereafter ſhall bold or enjoy any meſſunges, lands, or Fenements, 
from, by or under me, within 2 maner of D. all 'reats, 
and arrears of rent, beriots, and other profits, iu now are, 
or hereafter Pull become payuble,' due, owing or belcaging to 
of, e, for the fans from tome 1 rims, and ſuch ſro 
or diff refſes zo iMpound, detain and keep, until payment be 
made of the ſaid rents and profits, and the-arrears thereof. 
Hud I ds alfo farthey impower and authorize tbe ſuid J. G. 
10 take care of and inſpect into all and every ny meſſuapes, 
lands und woods, within the ſaid munor, und to take an 
account of all defefts, decays, - waſtes, ſpoils, trefpaſſes, or 
other 1i/demeanirs, committed or permitted within wy ſaid 
manor, or in any meſſuages, lands or words thert ; and from 
dime th time, iv phve me 4 fuſt and true accuunt in turit 
nber: and further to aft and do all other 2 that to 
the office of a bailiff of the ſail manor belongs and appertains 
during my will and pleaſure. In witneſs, c. 


BAILIWICK, (4allwa) Is not only talcen for the coun- 
ty; but 7 nerally that kberty which is evemptod 
from the ſheriff of the county, over which the lord of the 
liberty appointeth a 4ailff with ſuch powers within his 
inct, as an under ſheriff exerciſech under the ſheriff 
of the county; ſuch as the a of u intrr, Ec. Stur. 
27 Klix. cap. 12. Wood's Inſt. 26. [21 

BAILMENT, (from vav/er, to deliver) Is a delivery of 
things to another, ſometimes to be delivered back to the 
bailer that delivered them, ſometimes to the uſe of the 
dailee to whom delivered, and ſometimes to a third per- 
fon. This delivery is called a di,; which may be 
Hmple, or general, as to keep for my uſe; or pecial, or 
tonditional, to be tedelivered when money is paid, Sc. 

The learning under this head is well exemplified in the 
Tale of Copps and Brrnard, which was thus—— The de- 


Have made, 6rdained, deput und apptimad, and by theſe 


fendant did undertake to remove a quantity of brandy 


| from Brook's Market to Water Lane, and by reaſon of his 
| neglect one of the caſks broke; and on Not puilry, a 


verdict was for the plaimiff; and in arreſt of judgment 
two exceptions were taken: 1ft, Becauſe in the declara- 
tion he was not alledged to be a common porter. 2dly. 
Becauſe it was not averred that he had a reward. 

My lord chief juſtice Hol x in his argument on this 
caſe enumerated ix ſpecies of bailment. 

"The firft'is a bare and naked bailment to another, 10 
keep for the uſe of the bailor, which is called dp. 
2. A delivery of goods to another which are in them- 
ſelves uſeful to keep, and theſe are to be reſtored again 
in ſpecie, which is called accommodatum. . 

3. A delivery of goods for hire, which is called iorario 
or condud bio. / 

4. A delivery by way of pledge, which is called vadium. 

5. A delivery of goods to be carried for a reward. 

6. Such a delivery as here in the caſe at bar, where the 
goods are delivered todo ſome act about them, as the 
carrying, and wWhout a reward which is called manda- 
tum, by Bration, lib. 3. 100. in Bruglifh, an acting by 
commiſſion. | 

As to the firſt, if a perſon out of kindneſs keeps the 


olen, without chere be à particular default in him: 
and udly, ſuch a bailee is not chargeable for a common 
N i * for it muſt be a groſs neglect for which he all 
8 Able. 

2. A lending grutis to uſe for his advantage; there the 
borrower is ſtrietly bound to keep it, for if he be guilty 


a horſe to go to the Nyrth of England, and he goss to the 
N, and the hotſe is ſtole, he ſhall in that caſe de charge 
able; for if he had gone as I directed, the horſe, perhaps 


would not have been ſtolen; this ſort of bailment is men- 


\ tioned 


1 he ſhall not be anſwerable if they be 


of the leaſt neglect he ſhall be an{werable ; as if I lend a 
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-an6d in Brafion 99, but in this caſe, if the hovſe had 
— ſtable of the bailee, and ſtolen thence ee 


+ default, as perhaps the thieves might firſt have bound 
= bailee, and then have taken the Horſe, he 8 


charged where no def i e 
3. As to the third bailment, where goods are hired out 
for a reward, Bra#on 62. ſays, the hirer is to take all 
imaginable care, and to reſtore them at the time, and he 
is bound to ſuch à care as a diligent maſter of a family 
uſeth to his family, which care; if he ſo uſeth, he ſhall 
not be bound; now the molt di t man 1s hable ta be 
robbed, and therefore I collect, that if he be ſo careful, 
2s according to BraZon's definition, and be robbed; he 
ſhall not be liable:  2_ £ 
4. If goods be pawned, the pawnee has a ſpecialproper: 
ty, which js in nature of a ſecurity to | the pawner 
to pay; and if the goods be the worſe for uſing, the 
pawnee muſt not uſe them; as clothes, &c. but if they be 
not the worſe for uſing, he may uſe them at his peril; 
as jewels pawned to a lady, and ſhe keeps them in a box, 
and they are ſtolen; ſhe ſhall not be charged; but if ſhe 
oes abroad with them to a play, and there they are 
len, the ſhall be anſwerable. 2dly; If the pawnbroker 
be at charge in keeping of them, as it were a horſe, and 
he gives it meat, he may uſe it for his reaſonable charge 
he has been at. BraFon 99. If a creditor takes a pawn, ' 
he is bound to reſtore it upon payment; but if he, not- 
withſtanding all his diligence loſe it, he ſhall howſoever 
recover his debt, 29 Af. pl. 28. for the law does not lay 
upon him an obligation to keep againſt allaccidents ; but 
if the money be tendered, and he after detains, and then 
it is loſt, he ſhall then be liable, for he is then a wrong- 
doer, and his keeping it after is the occaſion of its being 
ſtolen, and he is then anſwerable at all events. | 
g. Goods to be carried for a reward; 1. If you deliver 
them to a publick or common carrier, and they are ſto- 
Jen, he mul 
events; but yet the act of God, or the enemies of the 
Queen, may excuſe, and this is a political inſtitution by 
the laws of England, that people may be ſafe in their deal 
ing; for otherwiſe carriers, that are frequently truſted 
with things of greateſt value, would be often tempted. 
to conf with thieves. adly, m_ wege has a 
particular private employment, though a reward, 
| hes cot bound po all events, as a factor or a 
bail, if do to the beſt of their power; and that is | 
Southcott's cate, and he is bound no otherwiſe than as his 
maſter himſelf ſhould do; for it were unjuſt to charge 
him with what he cannot prevent. | 
6. To this point; here is a man not entruſted to keep, 
but to carry, and not to have any thing for his pains, and 
through his negligence miſcarries, though he 


reaſon he is chargeable; but if the goods had been miſ- 
uſed by a third perſon in the way as he carried them, and 
without any neglect of his, I hold that he would not then 
be liable, becauſe he had nothing for a reward. In this 
caſe the court reſolved that the plaintiff ſhould have 
judgment. 1 New. Abr. 243. Conyn. 133. S. C. 3 
Ld. Raym. go. S. C. 

Upon bailment or delivery of 
be obſerved : if they are delivered to a man to be ſafely 
kept, and after theſe goods are ſtolen from him; as he 
undertook to keep them ſafely, this ſhall not excuſe him; 
but if he undertook to keep them as his on, he ſhall be 
excuſed. 2 Inft. 89. 4 Rep. 83. 1 Roll. Ar. 338. 

If a man deliver goods to another to be kept, or which 
is all one, to be ſafely kept, the bailee undertakes to 
1 from all damages that ariſe from his on 
negligence; and the undertaking being only to keep 
them, he ought not to uſe them as though he had an 
intereſt in them. | 

So a fortieri, if a man delivers to another to 


goods, theſe things are to 


keep as a man would keep his own : and this is called a | 


ſpecial bailment, in which the bailee doth undertake for 
no more than for his diligence in the keeping of them, 


to have | . 36 
nothing, yet it appears there was a neglect, and for that 


B A I 


and has 89 manner of uſo af the thing to, him cpm 
but the naked Tau — _ r r 


If where gaods are delivered to one a4 ebener. they 
ought .o. Berg 


og wg from = * 3 — 

ae Nath a property in them, and thenefare. 

them, no. otherwiſe than as his un. 22 89. 
man leaves a cheſt lacked up with another to be kept. 
and doth not make knows: to bim whas is therein; 
if the cheſt and goods in it are ſtolen; the h 
received them ſhall nat be charged for the fache, for he 
was not truſted with them. Aid. And what is ſaid 
as to ſtealing is to he underfiood: of all other inevitable 
accidents : but it is neceſſary for a man that receives 
goods to be kept, to receive them in a ſpacial manner; 
via. to be kept as his N, or at the peril of the owner. 
1 Lil. An 193, 194. The caſe of à carrier, inn-keeper 
Sc. is different: for as they have theis hire, and thereby 
implicitly undertake he ſafe delivery of the goods in- 
truſted with them, they thall anſwer the: value it they are 
ſtolen from them. 1 Rell. Air. 338. But— 

If monty is delivered to A. to keep generally, without, any 
conſideration or reward for {© doing, if A. is rahbed, he is 
diſcharged; and the owner ſhall bear the loſs. Ruled up 
on evidence per Ld. Pemberton. 2 Show, pl. 166, | 

If I deliver 100/, ta A. to buy cattle, and he beſtows 
5ol. of it in cattle, and I bring an action of deht for all 
I ſhall be barred in that action for the money beſtowed 
and charges, &c. but for the reſt I ſhall recover. Hob, 


207; | ' 
| Rake deliver his goods to another perſon, to deliver 
over to a ſtranger; the deliverer may countermand his 
power, and require the goods again, and if the bailey 
refuſe to deliyer them, he may have an action of account 
| delivers to G. to be delivered over to G. 
C. hath the ag hi C. hath the action againſt B. 
for B. undertakes for the ſafe delivery to C. and hath np 
property or intereſt but in order to that purpoſe: 1 Rall. 
006. 


be hable, for the law charges him at all | Abe 


But if the bailment were net oft valuable oonfidera- 
tion, the delivery is countermandable; and in that caſe, 
if A. the hajlor bring trover; he reduces the praperty again 
in himſelf, for the aQion ameunts to a cquntermand of 
the gitt z but if the delivery was on a valuable conſidera- 
tion, then A. cannot have trover; becauſe the property js 
altered, and in trover the property muſt he proved in the 

If goods be bailed to bail over on a cdn/ideretion prece- 
dent, on kis part, to whons they ought in be hailed, ES. 
or can't countermand it; otherwiſe where tis polurtary, 
| and without confideration; But where is i confideretion 
of a debt, it is not countermandgble ; otherwiſe if it be 
to ſotisfy the debt of onother; per Egerton: 1 Leon. 30. 


- 


* " 


And where a man delivers foods | 
delivered to the deliverer at ſueh a day, and hefore the 


determined ; and 


proprep ag he: 
e ee — 


ute of 


— b 

| Property in them; othærwiſe it 
could not ſupply the uſes for 1 | 
0 


ame ſort, 


upply the which it 
fore he is obliged to return ſomething 


; 
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| in quanti uality wi t is borrowed. | ſupply our neighbours, is computed in time of peace at 
— pore hp, of oY 171 78 1 4 5 i 8 balance our trade. bw a . T; 1 0 
If one ning to anotherto keep, bp _ breaks * np ſcopis expurgare. Tis mention- . 
| 5 2 Or i wer my [edi „ lib. 2. cup. 57: Wale! ile 9. 
23 22 2 fuffers her to be DEITY Is 2 or wy w er x A _ 
; e ee of a horſe, or | them go upright: and ſhips an | in balleft 
Fac wy oP dul er fol cen * "ion will [in 7 — hames, are to pay ſo much a tun to Trinity 
lie ö Rev, 13. 15 E. 4. 20. . 12 F.. houſe Depiford; who ſhall employ hallghmen, and e 
If - raped to another, the bailee ſhall have _ OY lighters to be marked, Sc. on pain o 

| againſt a ſtranger, becauſe he | 10/. Stat. 6. Geo." 2. c. 29. $2 walk WIL 15 
9 e ap for a 3 ought not to BALLIUM, A ſort of fortreſs or bulwark—Eam covi- 
be charged with an injury to another, without being able |/atem cum exteriors ballio caſtri 282 ſuorum inſultibus 

to retire to the original cauſe of that injury, and in ſoccupavil. Matt. Weſtm. Anno 1265: 1 
ds there to do himſelf right. 13 Co. 69. 14 Het. | BAN, or bans, (from the Brit. ban, 1. e. clamor) Is a 
_ 25 24 Sc 67 proclamation, or public notice; 0p 1 or 
ik da mother, edi thing is commanded or forbidden. It is 

at bail to another, | edict, whereby a thing | n 

Fo OP — the abt him; doth not de- | a word ordinary among the feudiſts ; and there is both 
liver but convert them to his own uſe; he ſhall be charge- | bannus and bannum which fignify two ſeveral things. This 


f j goods ought | word bans we uſe here in England, eſpecially in publiſhing 
. . = = F matrimonial contracts, which is done in the TIE be- 


i is ſub)  bailment pri. 47. Black. | fore marriage, to the end that if any man can ſpeak 
TS * . 8 80 . againſt n of the parties, either in reſpect of 
B N 22 A poor inſolvent debtor left bare and | kindred, precontract, or for other Juſt cauſe, they may 
naked.— Bairman qui debet fieri, jurabit in curia quod mbil take their exception in time, before the marriage is con- 
habet ultra 5 ſolidos & 5 denarios. Stat. Will. Reg. Scot. | ſummated : and in the canon law, Bannz ſunt proclama- 
cap. 17. | | tiones ſponſi & ſponſe in eccleſiis fieri ſolitæ. But there 
BAK ERS. Making bread under weight, deficient in | may be a faculty or licence for the marriage, and then 
goodneſs, Sc. the ſame may be {cized by juſtices of peace this ceremony is omitted; and miniſters are not to cele- 
Fe. and penalties are inflicted by Stat. So for ſelling brate matrimony between any perſons without a licence, 
their large bread at higher price than ſet. Vide 51 H. 3. | except the bans have been firſt publiſhed three 0G 
St. 6. Ord: pro piſtor. c. 2. 8 Am. c. 18. 1 Geo. 1. c. 26. | times; upon pain of ſuſpenſion, &c. Can. 62. 
S. 5. Sc. 3 Geo. 2. c.29.$.2. B — — 2 4 wg o_ 7 & l W. 3. c. 35. See marriage and Stat. 26 
46. ers are to mark on every loaf expoſed to ſale, | Geo. 2. c. 33. 9 F | | 
9 a large W. as e n: a large BANCALE, A covering of caſe and ornament for a 
W. H. as houſehold bread a large H. under the penalty | bench, or other ſeat ; mentioned in the Monaſticon, Tom, 
| See Mayors. See Bread. II. page 222. 2 
Bal CANIH TR, or baldakinifer, i. e. A ſtandard] BANE, (from the Sax, hana, a murderer) Signifies 
bearer; tis mentioned in Matt. Pariſ. Anno 1237.—Ea| deſtruction or overthrow ; as, I will be the bane of ſuch 
die Balcanifer. qui ut alii, qui ceciderunt, cruentiſimam de ſe | a man, is a common ſaying ;. ſo when a perſon receives a 
reuit boſtibus vietoriam, &c. mortal injury by any thing, we ſay, it was his bane: and 
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ALCONIES, Or open galleries for people to ſtand | he who is the cauſe of another man's death, is ſaid to be 
and behold things, to be 24% —— in the chief ſtreets of | le bane, i. e. a malefactor. Brat, kb. 2. tract 8, cap. 1. 
London four foot wide, Cc. Stat. 19 Car. 2. c. 23. BANERE I, banerettus, milesvexillarius) Sir I bo. Smith, 
BALE. (Fr.) A pack, or certain quantity of goods or | in his Repub. fers cap. 18. ſays, is a knight made in 
merchandize as a bale of ſilk, cloth, Sc. This word | the field, with the ceremony of cutting off the point of 
is uſed in the ſtatute 16 R. 2. and is ſtill in uſe, his ſtandard, and making it as it were a banner, and ac- 
BALENGER, By the Stat. 28 H.6.c. 3. ſeems to have | counted ſo honourable, that they are allowed to 7 
been a kind of barge, or water veſſel. But elſewhere it | their arms in the king's army as barons do, and may 
rather ſignifies a man of war.—Tandem pene ſolus fugiens | arms with ſupporters. Cambden, in his Britan. fol. 
in balengario. Wal/ing. in R. 2. * Hoſtes armeverunt | 109. hath thele words, baneretti, cum vaſſalvrum nomen 
quingque vaſa bellica qualia balingarias appellamus. Ibid. | jam defierat, a baronibus ſecundi erant; quibus inditum 
BALEUGA, A territory or precin&t. Charta Hen. 2. nomen a vexillo ; conceſſum illis erat militaris virtutis ergo 
See Bannum & Banleuga. | I quadrato vexillo (perinde ac barones) uti, unde & equites 
BALISTARIUS, A Baliſter or croſs-bow man. Gerrard | vexillarii.a nonnullis vocantur, Cc. Tis ſaid that they 
de la War is recorded to have been baliſtarius domint regis, | were antiently called by ſummons to parliament : and 
Sc. 28 & 29 Hen. 3. 25 that they are next to the barons in dignity appears by the 
BALIVA, Is expounded to ſignify juriſdiction. Co. | ſtatute 14 R. 2. c. 11. and 5 R. 2. Stat. 2. cap. 4. Wil- 
= Lit. 105, | liam de la Pole was created baneret by K. Edward the 
s BALIVO AMOVENDO, A writ to remove a baikff| Third, by letters patent, Anno Regni ſui 13. And thoſe 
from his office, for want of ſufficient land in the bailiwick | banerets, who are created ſub vexillis regiis, in exercitu re- 
Reg. Orig. 78. For if a ſheriff chuſe one to be baikff of a gali, in aperto bello, & ipſo rege perſonaliter præſente, expli- 
hundred ; or if the lord of a liberty elect one to be bailiff catis, take place of all Baronets ; as we may learn by the 
of the liberty, who hath not land ſufficient in the county | letters patent for creation of Baronets. 4 Inſt. 6. Some 
by to anſwer the king and his people, according to the ſtatute | maintain that knights banerets ought not to be made in a 
_ of Weſtm. 2. then this writ ſhall be ſent to the ſheriff to | civil war: but Hen. 7. made divers banerets upon the 
diſcharge ſuch bailiff, and chooſe another in his place. | Corniſh commotion, in the year 1495. See Selden's Titles 
 BALKERS, Are derived from the the word balk, be- | of Honours, f. 799. | 
. \cauſe they ſtand higher, as it were on a balk or ridge off BANISHMENT, (Fr. baniſſement) Exilium, abjuratio 
ground, to give notice of ſomething to others. Shep. Epi- is a forſaking or quitting of the realm; and a kind of 
tom. vide Conders. | | civil death, inflicted on an offender ; there are two kinds 
BALANCE of TRADE, A computation of the va- | of it, one voluntary and upon oath, called abjuration ; 
lue of all commodities which we buy from foreigners, and | and the other upon compulſion, for ſome offence. Staundf. 
- on the other ſide the value of our own native products, Pl. Cr. F. 117. By Magna Charta, none ſhall be out- 
vhich we export into neighbouring kingdoms; and the dif- lawed or baniſhed his country, but by lawful judgment 
ference or exceſs between the one fide and the other of ſuch | of his peers, or according to the law of the land. H. 
| accountor computationiscalled the balance of trade : which | 3. c. 29. And by the common law no perſon hall be 
| - exceſs can be anſwered by us in nothing but our coin or baniſhed, but by authority of parliament ; or in caſe of 
3 bullion. The overplus of goods brought from our colo- | abjuration for felony, Sc. but this is taken away by 
| nies in America, and other foreign parts with which we | ſtatute. 3 Inſt. 115. Stat. 21 Fac. 1. c. 28, See Ab- 
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BANK (Lat. bancus, Fr. banyue) In our Common law, 
is uſually 8 for a ſeat or bench of judgment; as Bank 


Roy, the King's Bench, Bank le Common Pleas, the Bench 
pt Cana _— or the Common Bench; called alſo in 


. Juſt. 67, 91. 
8 wa Sand allowed only to the king's 
judges, qui ſummam adntiniſtrant juſtitipm ; for inferior 
courts were not allowed that privilege. 

There are, in each of the terms, ſtated days, called 
days in bank, dies in banco, that is, days of appearance in 
the court of Common Pleas. They : | 
diſtance of about a week from each other, and regulated 


and therefore they are generally called the returns of that 
term. Vide Black. Com. 3 V. 277. 50 
The adjournment day, or firſt return day after the 
trial of a cauſe, and whereon the ditringas juratores is re- 
turnable, is called a day in bank until four days after, 
which judgment can't be ſigned. The uſe of which 
four days is, that the party, againſt whom judgment is 
given, may have an opportunity of moving in arreſt of 
judgment, if he thinks proper. t 
There'is another ſort of bank, which ſignifies a place 
where a great ſum of money is to let out to uſe, returned 
by exchange, or otherwiſe diſpoſed of to profit: and a 
Rank of England managed by a 13 and directors, 
eſtabliſned by parliament, with funds for maintaining 
thereof, appropriated to ſuch perſons as were ſubſcribers; 
and the capital ſtock, which is we f by divers ſtatutes, 
is exempted from taxes, accounted a perſonal eſtate aſ- 
ſignable over, not ſubject to forfeiture; and the company 
make dividends of the profits half-yearly, Sc. The 
funds are redeemable by the parliament, on payitig the 
money borrowed: and the Compatiy of the Bark is to 
continue a corporation, and enjoy annuities till redeem- 
ed, Sc. During the continuance of the Ba#k, no body 
litick, Sc. other than the Company, ſhall borrow ay 
ums on bills payable at demand; and forging or alter- 
ing Bank-notes, or tendering fuch forged notes in pay- 
ment, demanding to have theth exchanged for money, 
Sc. is felony. And officers or ſervants of the Company, 
that imbezzle any Bant- note, &+. Wherewith they are in- 
truſted, being duly convicted, ſhall ſuffer death as felons. 
Vide the ſtatutes 5 C 6 and 8 & 9 N.. 3. t. 20. and 7 
Anne, &c. See allo 1 Geo. I. c. 12: and 11 Geo. 1. c. 9. 
and 15 Geo. 2. f. 13. See Stat. 24 Geb. 2. 6. 4. for ena- 
bling the Bank of England to hold general courts and 
courts of directors in the manner thefein mentioned. 
BANKERS, Thetmoney*dgoldfmiths firſt got the name 
of bankers in the reigh of R. Charles thi Second, as by the 
words of an act of parliament, afro 22 & 23 Car. 2. ap- 
pears, —Whereas ſeveral perſons, Being poldſmiths, and others, 
by taking up or borrowing great ſums of money, und lending 
out the ſame aguin for extraordinary hire and profit, have 
Zain d and acquired to themſthoes the reputation and name of 
bankers, &c. thus runs the ſtatute: but Banters of late 
are thoſe goldſmiths and private 8 in whoſe hands 
money is depoſited and lodged for ſafety, to be drawh 
out again as the owners have occaſion for it. 
BANKRUPT, (ants ruptiis) Is ſo called; becauſe 
when the bank or ſtock is broken of exhauſted, the owner 
is ſaid to be a bankrupt, And this word barkrapt is de- 
rived from the Fr. batqueroute, which fignifies a break- 
ing or omg the world: banque in French is as much 
as menſa in Latin, and route is the ſaine as veſtigium; and 
this term is faid to be taken originally from hs Roman 
menſarii, which were ſet in publick places, and when 2 
tradeſman ſlipp'd away, with an intententi6tt to deceive 
his creditors, he left only ſoine veftigia of fighs of his 
table or ſhop behind him. Covell. But a bankrupt with 
us ſignifieth generally either man or woman, that living 
by buying and ſelling hath gotten other mens goods into 
his or her hands, and hideth himſelf in places unknown, 
or in his own houſe, in order to deceive and defraud his 
creditors. 4 Infl. 277. | | : 
But for the better underſtanding of this head, it will 
be proper to conſider, | 


in Bancus is, and Bancus Communium Placiterithh. | 
688 hy Jus Banci, or the priviledge of | 


are generally at the 
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| I. Vo mey be # bankru$t; am by telt a #389 indy Be- 
come ſo. | 
II. Yo toy take cut & commiſtom if vantruptey, und of 
the power and duty of commiſſioners. bo 
III. Of the chafing of Mester, and of their intereſt in the 
 bankrupt's galt; teich the mammer in tobieb creditors 
are to prove thiir debts. | | 
IV. Of the #ifHibation of tht bankrupy's eftte: 
V. Of the duty, privilege, diſcherge, and vertificate of 
the bankrupt. 2 


I. By Sat. 1 Oe. l. r. 13. A bankrith? is thus de- 
ſcribed, viz. All and every perſon who ſhall uſe thie trade 


by ſome feſtival of the church. On ſome one of theſe of merchandiſe, by way of bar 1p Array Bar 
days in bank all original writs muſt be made returnable; | tering, or otherwiſe in groſs, or by 


king his or her 
living by err and felling, who ſhall depart his houſe, 
or-abſent himſelf, or ſuffer himſelf to be atreſted for any 
debt or other thing not grown due, for money delivered, 
wates ſold, or other good confideration ; or ſhall ſuffer 
himſelf to be outlawed; 4 to priſon, or fraudulently 
procure himſelf to be ar , or his money or gobds at- 
tached; or make any fraudulent conveyance of his lands, 
goods, or chattels, whereby his creditors may be defeated 
in the recovery of their jutt debts ; or being arreſted for 
debt ſhall lie in priſon fix months, or more, upon ſueh 
arreſt or detention, ſhall be adjudged a bankrupt. 

The 21 Fa. 1. c. 19. hath other deſcriptions of a 
bankrupt ; but they are all declared void by a late ſtatute, 
It is not buying and ſelling of land; but of perfottalthings, 
that will make a man liable to be a Jankrapt; nor is it 
buying only; or ſelling only, but both buying and ſelling. 
Every one that gets his living by buying and ſelling in 
trade arid merchandiſe; may come under the denomina- 
tion of A r his failing therein. But adven- 
turers in the . {a company, members of the bank of 
England, of the $9:th Se company, and othet ſocieties, 
ſhall not be adjudged Zakkrupts, it reſpect of their ſtock, 
Se. Alſo no perfoh cdncerhed as receiver general of 
takes; Sc. ſhall be a Fankript : and farmiers, graziers, 
Sc. are oye Gut of the ſtatutes; as 5 and ſell- 
ing is not their only or principal ffieans of Hvtlihbod. 
14 Car. 2. c. 24. But vide the ſtatutes 4 Am. k. 17. 5. 
th eo. I. T. 12. 5 Geo. 1. r. 24: to 


Ant. c. 22 ; 
7:15: 708. 1. . 31. 400627 29. 5 

30: 24 Geb. 2. c. 4 28 Geo. 2. C. 13. 4 22. An 
mn-keeper is not withiti the ſtatutes, for though Ke buys 
proviſions to be ſpent in his hodſe, yet he doth not pro- 
perly ſell it, but utters it to his gueſſs at ho certain pate. 
Cro. Car. 395. And a taylor is not within the ſtatiite of 
bankriipts; becauſe he lives by hang bf gatments, and 
not not by büying and ſelling. A ſtivetnaker Hath beth 
adjudged within the ſtatutes, as he lives by his credit in 
buying leather; ad Rlling it again in ſhoes, r. And 
carpenters in London, weavers, dyers, tanners, bakets, 
brewers; Vintfters, Sc. may be bantrupts: but Kandi 
craftmen, kuſbandmen, Eboufcrs, &c. ate hot within 
the ſtatutes, Cro. Cur. 21. Cb. Fat. 383, 3 Wind. 
330. It hath lattly been determined in the court of 
King's Bench that à bifftalbr, following the buſinefs of 
bite, only, is not within the Bankfupt lars, In the 


eaſe of Pim v. Prince th Green, vids Wah Rob. 
par. 2. fo. 382, St. A feme fole ras nfl a 
may be 4 bank/ap}. If à merchänt gives over 1750 


Ga. 2. . 


and ſomè years After becotties inſolcent for money f 
owed while a merchant, he is « 34b/upr : but if it 
for ger debts, er old debiy continued oh te etvitity, 
it is otherwiſe, Vent. 5. 29. ES 

By Stat. 5 Geo. 2. c. 30. Ret 39. Fetſens ng 
bankers, brokers, and factors, being frequently intrufted 
with lafge fans of money, and with goods afid effects of 
very great yalue belonging to other perfotis; ate dectated 
tobe fubject to all the ſtatutes made contetfiitig 2aftkrivpts. 

By Stat. 5 Ger. 2. +. 30. fa. 40. No driver of cattle, 
or any retcivet getteral bf taxes, Wal be deemed a bahK- 
rupt. | | ; 

An ironmonger, who buys rod iron, ot bar ifoh, ànd 
cauſes it to, be worked up tHts warts, may BE à Bft. 
Gdad. 11. Sone 140. | 6 


D d 


A falefinan 


- trades and buys goods in gland, and ſells them in Fe- 
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A ſaleſman may be a bankrupt. Good. 12. 

A nobleman, who hath granted to him the ſole im- 
porting of cards or glaſſes, may be a hankrupt. Stone 
hy officer of the court takes a leaſe of the king of the 
ſole pte · emption of tin, he is a bankrupt for all debts he 
contracts during his term. Stone 120. | 

Perſons refiding abroad may be adjudged bankrupts 
here. Thus 2 
A man born in England 


— 


s over to Ireland, and there 


land, and being indebted in England becomes bankrupt, 
adjudged a bankrupt in England. Raym. 375. A gentle- 
man of the Temple went to Liſbon, and traded to England 
and broke; it was adjudged he was a bankrupt by reaſon 
of his trading hither and back again, which gained him 
credit here, tho' he was out of the realm. Salt. 110. 
A member of parliament is liable to a commiſſion of 
kruptcy, and accordingly on the 24d of January 
1741, 2 joint commiſſion was taken out againſt John 
Cafwell and Fohn Mount of London, bankers and partners 
and Mr. Cafvell was then a member of parliament, and 
the parliament then fitting; and on the 2 1ſt of May 1717, 
a commiſſion was taken out againſt Joby Burridge of 
London, merchant, who was alſo a member of parlia- 
ment, and the author likewiſe ſets forth a reſolution of 
the houſe of commons, bearing date the 16th of Novem- 
zer in the gth year of king George, 1722, whereby it is 
unanimouſly declared, that no copartner in any trade or 
undertaking, was intitled to the privilege of that houſe, 


=, 


in reſpect of any matter relating to ſuch copartnerſhip. 


Dav. 6. And | 
By 4 Geo. 3. c. 33. Members of rer, ge are made 
ſubject to bankrupt laws; but not ſubject to arreſt, ex- 
cept in caſes made felony by thoſe laws. 

The ſtatutes relating to bankrupts have been adjudged 
to extend to phyſicians, when they have been proved to 
have traded or merchandized, or to have bought and ſold 
goods, effects, and merchandizes, and accordingly on the 
29th of October 1726, a commiſſion of bankruptcy was 

taken out againſt Doctor John Lane, a phyſician, in Bri/-' 
tol, and he was found a bankrupt, on his being proved a 
dealer in copper and lead. Dav. 9. And eve 
buys and ſells goods and chattels, Cc. and thereby en- 
deavours to get a living, is, in reſpect of ſuch trading, 
ſubject to the bankrupt laws, any other profeſſion that 
they follow, being out of the queſtion. | 
Privia gentlemen may be bankrupts, tho* never bred 
-up to trade, but have only inveſted their money in it, in 
order to make better intereſt thereof, notwithſtanding 
they have never acted or appeared in the trade, or been 
known to any perſons trading with the perſon to whom 
they ſo lent the money, or been perſonally concerned in 
the buying and ſelling any par: whatſoever. See Dav. 
9. And why not? For if intitled to the profits, they 
ought to be ſubject to all the conſequences of trading. 
A pawnbroker, merely as ſuch, is not liable to the 
| Ratures relating to bankrupts, becauſe he does not buy 
nor ſell for himſelf, and is only a common lender of mo- 
ney at intereſt, and the pledges which he ſells are for the 
benefit of the borrower; but if he is in any other way a 
trader, he is then liable to become a bankrunt : for if a 
man hath ſeveral trades, and one is within, but another 
not within the ſtatutes, he ſhall nevertheleſs be adjudg- 
ed a trader, ſo as to make him a bankrupt, 
Wich reſpect to the a#s by which a man may become 
a bankrupt, they may be collected from the Lende. 
and following ſtatutes, and are briefly thus: 
I. > dan the realm. 5 
2. To begin to keep his houſe, privately, t 
himſelf from, and avoid his 2 Þ OI 
3. To ſuffer himſelf willingly to be arreſted for any 
debt, or other thing, not grown due, for money deli- 
vered, wares ſold, or any other Juſt or lawful cauſe, or 
good conſideration or purpoſe. | 5 
4. To ſuffer himſelf to be outlawed. 
. To yield himſelf to priſon. | 
6. Todepartfrom his dwelling-houſe, to the intent or 
purpoſe to defraud or hinder a juſt creditor or creditors of 


one who | 
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his or her juſt debt or duty. Stat. 13 Elz. c. 7. 1 Fac. 
1. c. 15. ett. 2. | 1 

7. Willingly or fraudulently to procure himſelf to be 
arreſted, or his goods, money, or chattels, to be attach- 
ed or ſequeſtered. | 

8. To make any fraudulent grant or conveyance of 
his lands, tenements, goods or chattels, to the intent, 
or whereby his creditors ſhall and may be defeated or de- 
layed for the recovery of their juſt debts. 1 Fac. 1. c. 
15, ſets. 2. | C 

9. Being arreſted for debt, to lie in priſon two months, 
after his arreſt, upon that or any other arreſt, or deten- 
tion for debt. c 

10. To obtain privilege other than that of parliament. 

11. Being arreſted for 1000. or more, to eſcape out 
of priſon. 8 n ; 

12, To prefer to any court any petition or bill againſt 
any of the creditors, thereby endeavouring to inforce 
them to accept leſs than their juſt debts, or to procure 
time, or longer days of payment, than was given at the 
time of their original contracts. Sat. 21 Fac. 1. c. 19. 

ett. 2. 3 
4 13. For a bankrupt to pay, ſatisfy, or ſecure the pe- 
titioning creditor his debt. Sat. 5 Geo. 2. c. 30. feft. 24. 
Vide Black. Com. 2 V. 478, Sc. : 

By 4 Geo. 3. c. 33. Neglecting to make ſatisfaction for 
any juſt debt to the amount of 100/7. within two months 
after ſervice of legal proceſs, for ſuch debt, upon any 
trader having privilege of parliament, is an act of bank- 
rupicy. 

f a merchant departs the realm with the conſent of his 
creditors, he does not thereby commit an act of bank- 
ruptcy. Dav. 30. | 

But if a merchant departs the realm to merchandize, 
and becomes indebted, and to avoid arreſts, defers his 
return; this is tantamount to a departing of the realm. 
Stone 123. 

As to keeping of the houſe, &c. if a man keeps his 
houle for a long time, this does not immediately make 
him a bankrupt ; but if he conceals himſelf within his 
houſe but for a day or an hour to delay or defraud his 
creditors, he 1s a bankrupt. Palm. 325. 

If a man denies himſelf to a creditor wilfully, know- 
ing he comes for money, and with an intent to defraud 
and delay him of his debt, ſuch denials are taken to be 
acts of bankruptcy; and ſeveral perſons have been found 
bankrupts on ſuch accounts. | 

But in a petition which came on before the late Lord 
Chancellor Hardwicke, on the 6th of Auguſt 1743, it 


*, 


evidence of an act of bankruptcy; but that the abſcond- 
ing was the material part of it. Dav. 92, 93. 

A merchant trader indebted, keeps in another man's 
houſe, or on ſhipboard, adjudged a keeping in his houſe: 
but a withdrawing mult be on purpoſe to defraud credi- 
tors; and if a man goes ſometimes at large, ſo as he may 


this muſt be ſuch a going at large, as that 'tis evident 
he did not intend to avoid his creditors, and muſt be a 
going abroad in the day time, at uſual times of buſineſs, 
and in the common and uſual way. 

| Keeping houſe for fear of an attachment in Chancery, 
is not act of bankruptcy, Store 123. * 

So if a man abſents himſelf for felony, it is not an act 
of bankruptcy, it not being to defraud the creditor of his 
juſt debt or duty due to him. Dav. 91. n 

As to the outlawry, if a jury on a verdict find a man to 
be outlawed, it muſt be proyed to be done in fraudem cre- 
dilorum, or to defraud his creditors. Keb. 11. 2 Sid. 
69, 114, 176. | ; | 

A man may be ſo unfortunate as to be outlawed, and 
know nothing at all of the matter, and may afterwards 
come and procure the outlawry to be reverſed; and if to, 
it is not an act of bankruptcy; and this was determined 
in the caſe of Radford v. Bildworth, Sc. above. 

Tf an outlawry be reverſed for want of proclamations, 


all done in the mean time by the commiſſioners, is void ; 


but if it were reverſed for error, contrary. Stone 124. 
Good. 23. | 


As 


was ſaid, that the being denied to a creditor was only an 


be met with one time or other, it will excuſe him. But 
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an act of bankruptcy, that on 
ſion ſhall be ſuperſeded, and the Lord Chancellor, &c. 


hands, refuſes payment, yet keeps his 
often as he is arreſted gives bail; by this means he may 
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As to lying in priſon upon as arreſt; it is ſaid, that 


ing in priſon makes a man a bankrupt from the firſt 
— chat is, from the time of the firſt arreſt upon which. 
he lies in priſon, and not where he puts 1n ſufficient bail, 
for that might be infinitely prejudicial and miſchievous, 
and no man could ever ſafely pay or receive from a tradeſ- 
man. Salk. 109. adjudged in B. R. and affirmed 1n er-- 

Came v. Coleman. | | : 
"Dax it is held by Holt C. J. that if a defendant renders 
in diſcharge of his bail, and lies in priſon two months, 


he is a bankrupt from the firſt arreſt, not from the render 


only. Salk. 110. 2 Show. 519. | 
Yet in order to make it a compleat act of bankruptcy, 
his lying in priſon two months without putting in bail 
ought to be proved, otherwiſe a third perſon, who may 
be an innocent man, may be affected thereby; and the 
intention or deſire of any man to be a bankrups, or to be 
unjuſt, ought nat to prejudice ſuch innocent perſon, un- 
leſs an eſſential fact, which creates an act of bankruptcy, 
is proved againſt the perſon ſo intending to be a bank- 
rupt. Dav. 94. | . | 

With regard to the bankrupt's paying or ſecuring the 


debt of the petitioning creditor, 


The doing this is declared, ſhall be taken to be ſuch 
good proof ſuch commil- 


may, on any creditor's petitioning, award a new com- 
miſſion. L400 Ty 

And ſuch perſon, ſo taking or receiving ſuch goods, or 
ſatisfaction, ſhall loſe his whole debt, and the money 
received, and ſhall pay the ſame to ſuch perſons as the 


commiſſioners ſhall appoint, in truſt for the bankrup!'s 


creditors in proportion. See 5 Geo. 2. c. 30. ſect. 24. 
Burt if a banker, who hath many e money in his 
op open, and as 


ive preference of payment to his friends; and if when 
hath done he runs away, ſuch payment ſhall ſtand 
ainſt a commiſſion of bankruptcy. Farreſl. Rep. 139. 
If after a plain act of bankruptcy, one goes abroad and is a 
great dealer, yet this will not purge the firſt act of bank- 
ruptcy; though if he pays off or compounds with his 
creditors, he is become a new man. Trin. 2 Ann. 1 Salk. 
110. The commiſſioners of bankrupts have the power to 
adjudge a man a bankrupt; yet in an action the jury muſt 
find whether he was fo; or not. 1 Danv. 687. He that 
is a bankrupt to one creditor, is accounted in law a bank- 
rupt io all the creditors; and being once adjudged fo, is 
always ſo to the reſt of the creditors. 22 Car. 1. B. R. 
Where there are two partners in trade, and one breaks, 
you ſhall not charge the other with the whole; but the 
eſtate belonging to the joint trade ought to be divided, 
Sc. Mod. Rep. 45. And if one of them becomes a 
bankrupt, it will not affect his companion. 3 Salk. 61. 
Acts diſcharging bankrupts ſhall not diſcharge any partner 
in trade, or one jointly bound with the bankrupt. 1 
Dany. Abr. 686. : | 


II. As to the taking out the commiſſion, I 

The commiſſion of 4 tcy, which arms thecommiſ- 
ſioners with all the power which they are to exerciſe over 
the bankrupt and his eſtate, is to be granted by the Lord 
Chancellor, Lord Keeper, or Commiſſioners of the Great 
Seal, on the application of creditors only; for if twenty 


ſwear that ſuch a one is a bankrupt, yet a commiſſion 


cannot be awarded without a petition from the' creditors 


for that purpoſe ; and this is a matter not diſcretionary, 


but to be granted de jure. 1 New Abr. 23. 

By 34 H. 8. cap. 4- © The Lord Chancellor, Trea- 
ſurer, Sc. were to take order with the bankrupt's lands 
and goods for payment of his debts.” * 

And by 13 Eliz. cap. 7. The Lord Chancellor or 


Keeper, upon complaint in writing, ſhall have power, 


by commiſſion under the Great Seal, to appoint honeſt 
and diſcreet perſons, who, or the moſt of them, may 
take ſuch order with the body, Sc.“ By 1 Fac: 1. c. 15. 


1 does not abate by the bankrup?'s death. 
nd | 


By 5 Geo. 2. cap. 30. ſee. 44. it is enacted, 1% That 
no commiſſion of bankrupt ſhall abate by the death of 


| he really 
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the king: and where by the death of the commiſſioners 
or otherwiſe, it becomes neceſſary to renew the commil- 
ſion, no more than half fees are payable thereupon.” _ 
No commiſſion of bankrapt ſhall be granted, unleſs the 
debt of one creditor amount to 1000. or of two creditors 
to 1504; or of three or more to 200]. '5 Geo. 2. c. 30. 
In order to the taking out a commiſſion of bankrupt, it 
is uſual firſt for a creditor to make affidavit re a 
maſter in Chancery, that the party is indebted in a ſum 
ſufficient - to make him a bankrupt ; then to petition the 
Lord Chancellor for a commiſſion ; give bond to prove 
the perſon a bankrupt,” Sc. within ins or one of the 
ſtatutes ; and next follows the commiſſion, directed to 
five commiſſioners; (whereof two are to be. eſquires of 
the quorum.) n | 
By the 5 Geo. 2. c. 30; ef. 22. it is enacted; © That 
perſons who have bills, bonds, promiſſory notes, ot other 
perſonal ſecurity for their money, payable at a future day, 
who by the 7 Geo: 1. cap. 31. are enabled to come in as 
creditors, and allowed to diſcount ſuch debts, allowing 
51: per cent. &c. may (tho' diſabled by the ſtatute) peti- 
tion for, or join with others in petitioning for any com- 
miſſion of bankruptcy;” | 
By the 13 Eliz. abovementioned, the commiſſioners 
have power over the whole eſtate, freehold and copy- 
hold, goods, debts, chattels, and effects of the bank 


rupt, and may fell his land. | 


They have no eſtate, and have only power to ſell ; 
and to paſs the eſtate there muſt not only be a deed in- 
dented, but the ſame muſt be inrolled alſo: 2 Show. 
156. 4. e. as to the real eſtate. | 

They may break open houſes. Stat. 21 Fac. 1. c. 19. 

ect. 8. | | | 
# Bur they cannot break open a houſe to ſearch for the 
bankrupt's goods, unleſs the bankrupt's goods be in the 
houſe of the þ t. 2 Show: 247. WIL RE, 

' Bankrupts are to be apprehended, on a commiſſion iſ- 
ſued and certified, by virtue of a juſtice's' warrant; and 
refuſing to be examined, the commiſſioners may com- 
mit them. 5 Geo. 2. c. 30 ff U 2 

Alſo commiſſioners may examine bankrup#'s wife touch. 
ing his eſtate. Stat. 21 Jac. 1. c. 19: ſet. 6. 207 
But ſhe cannot be examined againſt her huſband touch- 
ing his bankruptcy,” or whether he had committed any act 
of bankruptcy, or as to how and when he became a bank- 
rupt ; and if they commit her, and tho? the warrant of 
commitment mentioned to- be, as well for refuſing to 
diſcover the goods, G. of the bankrupt as the time and 
manner of his bankruptcy, the commitment will be 
held illegal, and the wife ordered to be diſcharged. 1 
Will. Rep. 610, 611. a 9 

By 1 Fac. 1. c. 15. The commiſſioners may commit 
ſuch perſons as have the bankrupt's goods, or are indebt- 
ed to him; who refuſe to come before them, or to be 
ſworn when preſent. n gi 12 

They may likewiſe examine and commit any other 
perſon; not anſwering interrogatories. © Stat. 5 Geo. 2. o. 
30. ſets. 16. M4 Te Saen 93 
A perſon once examined by the commiſſioners of banł- 
rupts cannot be examined again without a new commiſ- 
ſion. 2 Show. 102. ; a 2 

Equity will not compel a man to diſcover what goods 
bought of a bankrupt after the'bankriptcy, and 
before the commiſſion ſued out, where the party has no 
notice of the bankruptey.” 1 Vern. 77. 


Though ſuch have been examined by the com- 
miſſioners, yet tis ſaid a bill for a diſcovery of the ſame 


28 may be filed againſt them in Chancery. 2 Chan. 
.. 02010320, aner 
With reſpect to their duty, are by 5: Geo. 2. c. 30. 
to take an oath, before . fe the due — 
cution of their truſt; and by ek tatine- $36} 
The commiſſioners. are not to eat, Qc. at bankrupt*s 
or creditors expence, or to take more than / 205. each 
commiſſioner for each meeting Wo 
Thecommiſſioners are toappoint three meetings within 
42 days, but the Lord Chancellor may enlarge the time. 
They are-to _ notice of their meeting in the Ga- 
zette, and to admit creditors to prove their debts. Same 


ſtatute. 901881 
The 


B A XN 
Tie farther patticulars of ther duty may be collect- 
3 the ſubſequent diviſions : | | 
In. 4s to_ the mantth of ebm offignecs, and their in. 


tere, Sc. 5 1 MACS 

It is enacted by 5 Geo: 2. c. 30. fot: 26. That com- 

miſnoners are to affign the hamtrupr's effects to ſuch per- 
| oleh by a mayor 


ſons as ſhall be ch part of the creditors z 
who (by./t#: 35: with conſent of creditors) may com- 
nd with debtors, Er: And by the ſame ſtatute, 
Nose are to vote for the choice of affignees, whoſe debt 
doth not amount tõ 104 Notice ſhall be given to cre- 
ditors to meet and ehuſe aſſignees, and prove debts, Qc. 
which they may do without paying contribution, © 

New aſſignees may be choſen by the creditorsz and the 
old ones ſhall deliver up effects to them, under the pe- 
nalty of 200. And > fa the end of four months and 
within twelve months are to account, and then a dividend 
mall be made; and there may be a ſecond dividend in 
eighteen months, if the eſtate be not wholly divided on 
the firſt; which ſhall be final, unleſs any law ſuit is de- 
pending, or the effects are not diſpoſed of, Se.. 

Aſſignees or commiſtioners may pay off mortgapes on 
the bankrupt's eſtate : hkewiſe aflignees of the comimiſ- 
ſioners ſhall have the benefit of covenants of re- entry; 
Se. on lands. 2 Rep: 25. 5 . 

All the goods and chattels of the bankrupt; which he 
wus poſſeſſed of at the time of his becoming bankrupt, 
may be ſold by the contmiſſionets; and notwithſtandin 
the bankrupt {ell them in market overt. Sale of ge 


E A 


void, or may bring debt or aſſumpſit for the value which 
affirms the contract. 3 Salt. 59. Pl. . 
Though aſſignees may as aboveſaid bring actions of 
law in their own names, yet no bill in egaity ſhall be com- 
menced by any aſſignee or aſſignees, without the conſent 
of the major part in value of the creditors of ſuch bank- 
rupt, who ſhall be preſent at a meeting of the creditors, 
purſuant to Ry be given — wk rag Gazette for 
that purpoſe: 5 Geo. 2. c. 30. ſe. 36. | 
They may ag, with the [ke conſent of creditors, ſubs 
mit diſputes to arbitration, and cempreund with debtors to 
the henkrup/'s eſtate. ' 5 Geo. 2. c. 30. ſec. 33, 34- 


LY 


and what ſhall appear on the balance before the perſon 
became bankrupt, and ho more, ſhall be claimed or paid 
on either fide. 3 Geo: 2. c. 30. ſet?. 28. 1 
The aſſignees are to keep fair accounts in their books, 
of all monies received and paid, and to make oath or 
affirmation before the commillioners of the truth of ſuch 
accounits: 5 Geo. 2. c. 30. ſe. 33. FA 
 Aﬀignees may be removeable on the petition of creditors 
to the Lord Chaneellor, c. and if a new aſſignment is 
made, the eſtate ſhall be veſted in ſuch new aſſignees; 
and the commiſſioners ſhall give notice in the #z90 London 
Gazettes that ſhall immediately follow the removal of 
ſuch aſſignees, and the appointment of the new ones, for 
the debtors to the $ankruprs not to pay any money to the 
old aſſignees. 5 Geo. 2. r. 30. ſe. 31. | 


by a bankrupt, after an act of bankruptcy, may be a- 
voided by the commiſſioners of bankrupt ; and they 
may in this caſe bring trover for the goods, or debt, ot 
afſumpſit for the value, Sc. 3 Saft. 60, Offices of in- 
heritance may be ſold; but tor offices of truſt, annexed 
to the perſon for life. If a bankrupt commits felony, it 
is ſaid his land ſhall not eſcheat,: but the commiſſioners 
may fell it: and his creditors Hall have his goods, not 
the King. Stone 126, 190. 5 1 | 
Commiſſioners may aſſign debts, Sc. to the.creditors, 
who may proceed to execution, the? the bankrupt dies; 
perſons ſuſpected to detain any bf the Dankrupt's 
of eſtate may be arreſted, and ftill refuſing to deliver them 
ſhall be committed. Sed quere ? The uſual method is 
to bring an action of reer. | 
- Freehold ahd copy hold lands, goods and debts may be 
aſſigned, tho? transferred into other mens names, except 
$ona fide, ahd on valuable conſideration. Stat. 13 El 
c. J. ſecl. 7. 1 Fac. 1. c. 15: ſeed. " OR 
AG ſhall compound with the lord fot fine of co- 
pyhold lands, and be admitted. Stat. 13 Elia. c. 5. 
" The commiſſioners may ſell a edpyhold intailed, which 
by cuſtom may be intailed and cut off; otherwiſe, if 
there be no ſuch cuſtom. Stone 127. Billing. 138. 
Aſſignees may ſut actions in their own names for the 
debts due to the bankrupt; for they are transferred by 
act of parliament, but yet it is not a debt upon jecord ; 
but as in debt upon contract defendant might have wag- 
ed his law againſt the bankrupt, fo he may againſt 
aſſignees. Cro. Fac. 105; | 
But if the commiſſion be not taken out within ſix years, 
directed by law for ſuing of debts, and the affignment 
made within that-tiine, a defendant in an action may 
plead the ſtatute of limitations: if the commiſſion be tak 
en out in fix years, the ſtatute preſerves the debt, being 
to relieve the creditors againſt fraud, c. 1 Sand. 97. 
Notice of the aſignment of the debt is not neceſſary to 
be given to the debtor, before action brought by the af. 
ſignees for the debt. Lat. 456. 5 
When an action is brought by ah a under n 
commiſſion of bankruptcy, it need not be ſet forth in 
the declaration how be aſſignee. Barnard. X. B. 
30g. _ ** N 3 8 | 
In caſe of bankruptcy trover will lie generally; per 
eu”. 3 Keb. A I TR ene 8 
Sale of by a after an act of bhantruptq 
is not merely void, the contract is good between the Par- 
ties; but it may be avoided by the commiſſioners or af. 
lignees at pleaſure ; therefore they may either bring 


If an aſſignee is guilty of a breach of truſt, he will be 
liable to pay intereſt and coſts. . 

If one aflignee dies, the truſt goes to the ſurvivor, and 
the executors of the deceaſed aſſignee muſt account with 
the ſuryivor; and if aſſets are denied, he muſt account 
for aſſets before a Maſter in Chancery. | 

If the Bantrupts real eſtate is conveyed to aflignees, 
and ont of them dies, this is a joint-tenacy, and goes 
to the ſufvivor z and he may alone fell ſuch eſtate to a 
purchaſer. But if both die before any cohveyance is 
made, then the heir at law of the ſurvivor muſt convey 


to ſuch new aſſignees as the court ſhall appoint, or join 
with ſueh new aſfignees in the conveyance to a purchaſ- 


er. Dav. Bank. 409. 


The law is very clear, that the aſſignees are exactly in 


the ſame place as the $ankraps, and {tand in his place to 


every particular, and any agreement entered into ſhall 
bind them; and tho there may not be the ſame remedy 
againſt them, that is not from the nature but the necei- 
ſity of the thing; for he ſhall make an adequate and 
compleat ſatisfaction as far as his fortune in the hands of 
the aſſignees will admit of. Sek# Cu. in Ch. 77. 
Ihe aſſignees ate bound by all acts done by the vant- 
rupt before he becomes fo, whether of a legal or equita- 
ble nature, if they were done upon a valuable confidera- 
tion, and without fraud; and whatever diſpoſition of his 
eſtate he makes, that will affect himſelf, does equally 
conclude the aſſignees, who ſtand directly in his place. 
2 Eq. Abr. 101. pl. 5. . 5 EY 

The aſſignee of a exhibits his bill againſt the 
defendant, to difcover goods of the bankrupt, that came 
to his hands after the bankruptcy. The defendant, by 
way of plea, ſets forth, that he had no of the bank- 
rupt's, or that ever were his, but what he bought for full 
and valuable conſideration, and bona fide; and that at the 
time of the ſale and payment of his money, he had no 
notice either of eg e or of any act of bank- 
ruptcy committe e bankrupt. On long debates, 
the plea was allowed by the Lord North, — to take 
what remedy they could before the commiſſioners, or at 
law. Hutchins, counſel for the defendant, cited a former 

but it was not produced. 2 Chan. Ca. 145. 

A. purchaſes of a man, who had committed an act of 
Bankruptcy, but without notice theteof : afterwards 4 
common is taken out, and there being a term ſtanding 
out in truſtres, ee ea brings a bill againſt them 
and the-purchaſer, to have the term aſſigned to him; 
but bill diſmiſſed. 2 Vers. 599. | 

A. puts out 1000. at intereſt to the Eaſt dia eom- 
pany, and takes bond for it in the name of J. S. his 


- wite's 


trover for the goods, as ſuppoſing the contract may be 


Aſſignees likewiſe, or the major part of the commiſ- 
fioners, may ſerrie open, unbalanced and mutual acraunts; 
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wife's relation, and afterwards A is bankript J. S. is 
ſummoned before the commiſſioners, but, before his exa- 
mination, tells the company, that the money vas not his, 
but that they ſhould pay it to the perſou who ſnould bring 
the bond; and accordingly 4.'s wife brought the bond, 
and received the money. The court would not inforce 
J. S. to pay the money. K — --W 1-48 

A man had deviſed lands, which were in mortgage; to 
be ſold, and the ſurplus of the money to be paid to his 
daughter; the daughter married a man who ſoon after 
became a 3 „and the commiſſioners aſſigned this 
intereſt of the wife's ; the huſband died, and the aſſignees 
brought this bill againſt the wife and truſtees, to have the 
land ſold, and the ſurplus of the money paid to them; 
but the court would not aſſiſt in ſtripping the wife (who 
was wholly unprovided for) of this intere but diſmiſſed 
the bill at the Rolls. Eg. Ca. Ar. 54 4 =—2 

The creditors have a right to the bankrupt's goods, by 
the act of bankruptcy, and thereby they are bound: tho 
until aſſignment bythe commiſſioners, the property 1s not 
transferred out of the bankrupt. 1 Salt. 108; The com- 
miſſioners are to ſell all the bankrupt's lands in fee, for life, 
or years, Cc. and it will be binding againſt the bankrupt 
and his iſſue, Sc. 1 Lill. Ar. 204. They may ſell all 
entailed lands in poſſeſſion, reverſion, or remainder, except 
entailed in the crown, of the gift' of the king - and this 
ſhall bind the iſſue in tail, and all others which a com- 
mon recovery might cut off. Bid. 205. But, as before 
ſaid, ſales of the þankru * land by 2 
to be by deed inrolled. If a bankrupt t his lands or 

| 12 the names of other perſons, mos 
notwithſtanding may make ſale of them: but not lands, 
Sc. conv el bens fide before the party became a bank- 
rupt. Maud, Inſt. 310. And no purchaſe of lands ſhall 
be impeached, unleſs the commiſſion of bankrupr. be ſued 
out within five years after a man becomes bankrupt: 
Lands held by a hankrupt in jointenancy may be ſold as 
to the moiety : alſo lands which a perſon, hath in right af 
his wife, (but not her dower,) and, ſands deviſed to a bank- 

t, the commiſſioners may ſell. 1 TaES 

With reſpe& to the manner of creditors proving their 
debts, it may be proper te conſider the nature of their 
debts, and how far they are legally to be received as cre- 
ditors. * | a ett 
An aſſignee, or indorſee of a bankrupt's notes at an 
under value is a creditor for the full ſums, and may ſue 
out a commiſſion. But it is otherwiſe where he is aſ- 
ignee of a bond, or where the indorſement of the note is 
ſubſequent to the bankruptcy: 1 Peer. Will. 782. 

Perſons who are ſecurity for another miay come in as 
creditors: 2 Cro, Rep. 127: - | eq 

But a ſeller of lands need not come in as a creditot for 
the remainder of his purchaſe money: 1 Vern. 267. 

If a creditor advances money to a bankrupt after a com- 
miſſion ſued out, though he did not know it; he will loſe 
his money. 2 Vern. 156. | 8 2 

When money is obtained by Judgment in action of 
debt, and the plantiff becomes 3 t, and a commiſ- 
ſion of bankrupt is taken out againſt him though the ſhe- 
riff may bring the money into court, it ſhall be delivered 
to the plaintiff, and not the aſſignee of the commiſſion, 
unleſs he take out a ſcire facias againſt the defendant, in 
order to try the mag; 1 Vent. 193. A plaintiff 
that hath a defendant's body in execution, who becomies 
bankrupt, ſhall not come in to be relieved by the ſtatutes: 
but if the plantiff recovers dam Sc. _ the de- 
fendant, and hath judgment, then the ant be- 
comes bankrupt, the plantiff is a creditor; for it is a 
debt due tohim, and * of debt lies on the judgment. 
1 Cro. 166. If a debtor to a bankrupt pays him his debt 
voluntarily, he muſt pay it over again; but tis other- 
wiſe in cas of payment by compulſtom of law. 2 Vent. 
258; Sureties or bail, when they have paid the debt, 
may come mas creditors : but mortgagees, or perſoris that 
have a pledge of the bankrupt's goods, having ſecurity 
for their debts in their hands, are not creditors within 
the ſtatutes: Thoſe that attach of the bankrupt, 


are to come in as creditors. . If an executor becomes 


bankrupt, a legatee is to be creditor; And aliens as 
well as denizens may come in as creditors; for all ſtatutes 


B AN 


concerning bankrupts extend to aliens, who ſhall be ſub- 
ject to the laws againſt bankrupts, Sc. Hob. 287. 
Stat. 21 Fac. 1. c. 19. | 

Though a creditor comes into a commiſſion of bank- 
ruptcy, and proves his debt, being prevailed on to be an 
aſſignee, being informed that otherwiſe he will loſe his 
debt, yet if the bankrupt has no eſtate, the creditor may 
take the bankrupt in execution, if he will waive any 
benefit of the ſtatute; 1 Peer. Will. 5625. | 

Creditor coming in under a.commiſſion; though only 
to prove his debt, and oppoſe the bankrupt's obrainin 
his certificate; yet he ſhall not ſue the bankrupt at law, 
unleſs he will waive all benefit of the commiſſion, as to 
the dividends; and by the Lord Chancellor Ning ordered, 
he. ſhould. waive. it as to voting againſt his certificate. 
But now the creditor is to make ais election, whether he 
will proceed at law, or come in under the commiſſion ; 
and if he has received any dividend, he is to refund it 
but may oppoſe the certificate. Dav. Bank. 

Creditors by recognizances, ſtatute-ſtaple, or judg- 
ments, ſpecialties with penalties, attachments and ſecu- 
rities; where no execution or extent ſued out, ſhall only 
be relieved as to a ratable part with the reſt of the cre- 
ditors, without any regard to the, penalty; and to prove 
their debt under a commiſſion of bankruptcy. 1 Peer. 
Will. 92. | | 

A racer. ſeiſed of lands in fee; gives judgment to B. 
and then ſells the lands to C. and afterwards becomes 
bankrupt ; though the judgment-creditor cannot come in 
for more than his proportion with the bankrupt's credi- 
tors; yet it is ſaid that he may extend the land in C. the 
purchaſer's hands, C. having purchaſed before the bank- 
ruptcy, and this not prejudicing the creditors: So if A. 
the trader gives judgment to B. and articles for a valu- 
able conſideration to fell to C. and then becomes a 
bankrupt ; it ſeems the judgment ſhall bind the lands in 
the hands of C. who articled to buy them; but whatever 
money the purchaſer was to pay the bankrupt, the ſame 
ſhalt be liable to the bankruptcy. 1 Peer: Will. 737. 

Creditors can't prove contingent or uncertain debts, 

which may or may not happen, or debts upon bottomree . 
bonds; a” the debts are reduced to a certainty. Dav. 
n . 5 | 
But where a commiſſion iſſues againſt the obligor in a 
bottomree or ia bond; or the under-writer or 
aſſurer in an aſſurance, before loſs of tlie ſhip or goods, 
the af one aſſured may claim, and after loſs prove his 
debt in like manner as if the loſs had happened before the 
ſuing forth the commiſſion ; and h ve a proportionable 
dividend. And the bankrupt ſhall be diſcharged from 
the debt due by the bond or policy, and have all the ad- 
vantages of the ſtatute now 1n force; as if the contin- 
gency had happened before the ſuing forth the commiſſion. 

If a creditor has 100l. due to him from two bankrupts, 
and proves his debt of 100/: under the firſt commiſſion, 
and receives 40l. for the ol. he ſhall only come in as 
a creditor for 600. under the ſecond commiſſion. 2 Peer. 
Will. 89. . : | 

A. gives a promiſſory note to B: or order for 20010. 
B. indorſes it to C. who indorſes it to D. A. B. and C. 
become bankrupts, and D. receives 55: in the pound out 
of A. 's eſtate, D. ſhall come in as as a creditor for 1300. 
only, out of B.'s effects. If D. had at that time paid con- 
tribution money, it ſhould have been returned to D. 2 
Peer. Will. 407. | 3 

A merchant mortgages his land; the mortgagee may 
chuſe to come in as a creditor. Stone 1 30. | 

A. makes a mortgage, and afterwards a commiſſion of 
bankruptcy is taken out againſt him, and commiſſioners 
make an aſſignment of his eftate, and then B. lends 
2000. to the bankrupt on a ſecond mo „ having 
no notice of the bankruptcy, and —— 4, gets in 
the. firſt mortgage. The prior mo ſhall not pro- 
tet the mortgage fubſequent to the bankruptcy. 2 Vern: 
157. ; . Er 

A merchant pledges goods, and becomes à bankrupt; 
the party need not come in. Stone 130. | 

An executor becomes bihkrupt, a legatee ſhall be re- 
heved. Stone 131. SM | 
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If there be an act of bankruptcy committed, and a 
creditor obtains a judgment ſubſequent to it, then a 
commiſſion is taken out; now the judgment is thereby 
avoided. 1. Aded; 6s... 
Rent due to a landlord is a debt of the higheſt nature, 


and affects the s, chattels, and ſtock of the tenant 
upon the premiſſes; and (if there is no ſeizure made by 
the landlord) in the caſe of an execution or extent, a 
year's rent is to be reſerved for him, as appears by the 
ſtatute 8 Ann. c. 14. ef. 1. e 

But in commiſſions of Bankruptcy it is otherwiſe, and 


though no commiſſion. cantemove or carry away any | 


belonging to the bankrupt, if the landlord ſeizes 

r the rent before the goods are removed, and he is to 
be firſt diſcharged, even if there are ſeveral years rent in 
arrear; yet if the landlord does not ſeize before the com- 


ifion of bankruptcy carries away the goods from off | pl: 
re > 5 ; oe a dividendor diſtribution of ſuch 3ankrup?'s eſtate 


and effects; at which time the creditors, who have not 


the premiſſes, he muſt then come in as a creditor for his 
rent, with the reſt of the bankrupt's creditors. Dav. 
Bank. 314. WH „ e „ EL ee 
Alſo if there are not ſufficient goods upon the pre- 
miſſes to pay the landlord's rent, he can then only take 
what goods there are upon the premiſſes, and after they 
are appraiſed. and ſold, as the law, in caſes of diſtreſs for 
rent, directs; then the landlord may come in as a credi- 
tor for the rent remaining due to him, with the reſt of 
the creditors under the commiſſion. Dav. Bank. 314. 
By the Sat. 19. Geo. 2. c. 32. no creditor bona fide of 
a bankrupt for or in reſpect of any goods really fold to 
ſuch bankrupt, or of any bill of * really and bona 
drawn, negociated, or accepted by ſuch bankrupt, 
ſhall be liable to refund to the aſſignees any money, 


which before the ſuing forth of the commiſſion was really all equal, unleſs ſuch as have obtained actual execution 
before the bankruptcy, or had taken pledges for their juſt 


and bona fide, and in the uſual courſe of trade, received 
by ſuch perſon of any bankrupt before notice that he was 
become a bankrupt, or in inſolvent circumſtances. _ | 

As to the manner of creditors proving their debts, they | 
may prove them without paying any contribution on ac- 
count of the ſame and the commiſſioners, after they have 
declared the 3 whom a commiſſion ſhall iſſue 
to be a bankrupt, ſhall cauſe notice thereof to be given in 
the London Gaxette, and ſhall appoint a time and place for 


which meeting the ſaid commiſſioners ſhall admit the 
proof of any creditor's debts, that ſhall live remote from 


bring his action, and ſer forth che Binding of the commiſ- 


to which the plantiff may reply, that the defendant did 


notice to be given in the London Gazette, of the time and 


produce of the ſaid bankrupt's eſtate, as by ſuch accounts, 


within eightcen months after the iſſuing of any commil- 


ruptcy, all the bawkrup?'s eſtate is veſted in the commiſ- 
the bankrupf's eſtate, and before whom the creditors 


' muſt authenticate their debts, in order to receive their di- 
vidends; and therefore they muſt equally admit all per- 


' pawns or mo have a y in the thing ſo 
the creditors to meet, in order to chooſe aſſignees, at —5 be: e hing 


of redem tion, and are in no better condition than the 
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fioners, that the debtor is a bankrupt. But if a commiſ- 
ſion is not duly obtained againſt a perſon, he may tra- 
verſe, by ſaying he is not a bankrupt. 8 Rep. 121. By 
1 Fac. 1. c. 15. In actions againſt commiſſioners, 'or 
others under them, - executing any matter by force of the 
13 Eliz. c. 7. or that ſtatute, the defendants may plead 
Not guilty, or juſtify that it was done by the authority 
of thoſe acts, Ec. without ſhewing forth the commiſſion ; 


the fact of his wrong, Sr. 1 Danv. 694. 

Creditors before chooſing aſſignees, ſhall fix the method 
of dividends: and aſſignees ſhall, after the expiration of 
four months; and within twelve months from the time of 
iſſuing of ſuch commiſſion, cauſe atleaſt 21 days publick 


lace the commiſſioners and affignees intend to meet, to 


before proved their debts, ſhall then be at liberty to prove 
the ſame; and upon every ſuch meeting aſſignees ſhall 
produce their accounts, and the ſaid commiſſioners, or 
the major part of them, ſhall order ſuch part of the near 


of otherwiſe, ſhall appear to be in the hands of the ſaid 
aſſignees, to be forthwith divided amongſt ſuch of the 
bankrupt's creditors, who have duly proved their debts 
under ſuch commiſſion, in proportion to their ſeveral and 
reſpective debts. And a final dividend ſhall be made 


fion.- 5 Ges. 2. c. 3o. ſec. 32, 33, and 37. 


Creditors, upon what ſecurity ſoever they be, come in 


debts ; and the reaſon is, becauſe, from the act of bank- 
ſioners who are eſtabliſhed as courts of juſtice touching 


ſons to make proof of their debts; but ſuch as have 


ent to the tranſlation of the property to 
the commiſſioners, in which caſe they have only an equity 


"a the place of ſuch meeting of the commiſſioners, by affida- | bankrupt himſelf; that the „before the aſſign- 
* vit, or being quakers, by ſolemn affirmation, and alſo] ment of the commiſſioners, has ſuch property as will 
* rmit any perſon duly authorized by letter of attorney | maintain an action for the recovery of the goods. New 
rom ſuch creditors, oath or affirmation being made of | Abr. 258. in notes. See Salk. 108. 
the due execution thereof, either by an affidavit ſworn or | Jo 


affirmation made before a Maſter in Chancery, or before 
ſiding in foreign parts beforsa magiſtrate where the pa 


ters of attorney atteſted by a no ublic, to vote in 
the choice of 8 e 

And if any perſon ſhall prove a debt, which ſhall not 
be really due, and under ſuch fiftitious debt ſign the bank- 
rupr's certificate, unlefs the bankrupt ſhall diſcloſe the 
fraud, and object to the reality of the debt, the certificate 
ſhall be void, and the bankrupt ſhall not be intituled to 
be diſcharged from his debts, or to any benefit or allow- 
ances under 5 G. 2. c. 30. ſec. 26 & 29. | 


IV. Of the diſtribution of the bankrupt's eſtate. b 

The commiſſioners, : ſale of the — eſtate, 
are to make diſtribution among the creditors, firſt making 
the bankrupt his allowance, &c. After four months, and 
diſtribution made, no creditor can come in to diſturb it; 
but he may come in for the reſidue, of which no diſtri- 
bution is made. 1 Danv. 693. And the court of 
Chancery hath ſometimes allowed creditors to come in after 
diſtribution, . 0 particular circumſtances which have 
happened; and the Lord Chancellor ordered the execu- 
tion of the commiſſion to be ſuſpended. Chan. Rep. 309. 


If commiſſioners refuſe to pay a creditor his proportionable 


part, he may bring action of debt, or be more proper] 
relieved in Chancery: where tis commiſſioners do . 


5 ] and if there be any overplus, then that ought to be ap- 
the commiſſioners viva voce, and in caſe of creditors re- ' plied to pay —— debts of each pars 3 bur if 

1 | there be not enough to pay all the joint debts; and if 
ſhall be reſiding, to be, together with ſuch creditors let- | either of the partners ſhall pay more than a moiety of the 


Joint debts are to be paid out of the joint ſtock firſt ; 


joint debts, then ſuch partner is to come in before the 
commiſſioners of bankrupts, and be admitted as a cre- 
ditor for what he ſhall pay over and above his moiety. 
2 Chan. Rep. 226. | had ho 

If there be ſeveral joint traders, payment to one of 
them is payment to all; ſo if they all, except him to 
whom the ere was made, were bankrupts, the pay- 
ment 1s only unavoidable as to his proportion. 12 Med. 
447. + Wi 4 

And if there be four partners, whereof three are 
bankrupts, and'their ſhares aſſigned, and a payment was 
made to him that was no bankrupt, it is payment to all 
the aſſignees, for now they are all partners. 12 Med. 
1 | | | 

On a 2 commiſſion of bankruptey againſt two 
traders, ſeparate creditors are allowed to come in, for the 
joint effects are to be applied, firſt to pay the partnerſnip 
debts, and then the ſeparate debts; and the ſeparate effects 
to pay firſt the ſeparate creditors, and afterwards the 
partnerſhip creditors. Per Cooper, Chan. 2 Vern. 706. 

Two partners in trade put in each an equal ſtock, and 
eo by covenant, that the ſtock ſhould pay the debts 

the ſtock, and neither of their ſeparate debts ſhould 
charge the ftock, but only his own eſtate; or to that 


ſue the acts of their commiſſion, the party injured muſt 


* 


effect; they both became bankrupts, and a commiſſion 
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:Tued againſt them both; one of them owed ſeparate 
8 the other; the queſtion was nur rms 

rate creditors of each bankrupt, and the creditors on 
account of the joint ſtock, for theſe would exclude the 

arate creditors from ch the joint ſtock, but that 
it ſhould ſatisfy the ſtock debts: but the Lord North was 
of a contrary opinion, for the covenant of the partners 
cannot bind any of the ereditors, but only themſelves. 

han. Ca. 139. V 
5 2 S. and . partners together in the trade of a 
dry-ſalter: G. imbezzles and waſtes the joint ſtock, 
contracts private debts, and becomes a bankrupt ; the 
commiſſioners aſſign the goods in partnerſhip. Bill by 
R. the plaintiff for an account, and to have the fold 


to the beſt advantage, and inſiſted, that out of the pro- 


duce of the goods the debts owing by the joint trade ought 
to be paid in the firſt place, and that out of G. s ſhare ſa- 
tisfaction muſt be made for what G. had waſted or im- 
bezzled; that the aſſignees could be in no better a caſe 
than the bankrupt himſelf, and were intitled only to what 
his third part would amount unto, clear after debts paid 
and deductions for his imbezzlement; and- the court 
ſeemed to be of that opinion, bur ſent it to a Maſter to 
take the account and ſtate the caſe. 2 Vern. 293. 

If one or more of the joint traders become bankrupt, 
his or their proportions only are aſſignable by the com- 
miſſioners to be held in common with the reſt, who were 
not bankrupts. 12 Mod. 446. | | 


V. Of the duty, privilege, diſcharge, and certificate of the 

bankrupt. - 

The 5 Geo. 2. c. 30. ordains, that if bankrupts do not, 
after notice in the Gazette, ſurrender to the commiſſioners 
in forty-two days, to be examined, and diſcover and de- 
liver up all their eſtates real and perſonal, they ſhall be 
adjudged guilty of felony; but the Lord Chancellor may 
enlarge the time for ſurrendering, not exceeding fifty 
days further: they are to dehver all books of account, 
writings, Sc. on oath to the ailignees; and ſhall be al- 
lowed Sper Cent. ſo as not to exceed 200/. if they pay 
10s. in the pound, 71. 105. per Cent. not above 2501. 
if they pay 125. 6d. per pound, and 10/1. per Cent. not 
exceeding 3ool. if they pay 155. in the pound; but no | 
advantage is given to any bankrupt, who hath loſt 3. a 
day, or 1000. in a year at gaming, or 1004. by ſtock- 
jobbing, Sc. And the body of the bankrupt only, not 
his future eſtate, ſhall be diſcharged, except he pays 
155. per pound. 5 9. On a ſecond bankruptcy, four 

arts in five in number and value of creditors, not for 
eſs than 201. are to ſign certificates, and conſent to the 
bankrupt*s diſcharge, &: of which oath is to be made, 
and other creditors may be heard againſt it : bonds or 
notes given to any creditor to conſent to a certificate, 
ſhall be void; and if the perſon iffuing any commiſſion 
have privately more than the other creditors, the com- 
miſſion may be ſuperſeded, and he ſhall loſe his debt. 
And when the commiſſion is executed, and the party 
hath conformed to the ſtatutes, his certificate is granted 
and allowed, Sc. 

The commiſſioners are to certify to the Lord Chancel- 
lor, that the bankrupt hath conform'd, and four parts in 
five, in number 2 value, of the creditors muſt ſign the 
bankrupt*s certificate. 

The 5 Geo. 2. c. 30. $13. empowers any judge of the 
court wherein judgment has been obtained againſt a han- 
rupt, for any debt owing before he became a bankrups, the 
bankrupt being in priſon in execution on ſuch judgment, 
to diſcharge ſuch bankrupt on producing his certificate, 

A creditor came in under the commiſſion, and proyed 
his debt, and after arreſted the bankrupt, who now prayed 
to be diſcharged. Ld. Ch. King faid it has been the con- 
ſtructidn of equity upon ſtatute of 4 Ann. cap. 17. which 
3 the bankrupt of his debts, on a certificate, b 
four-fifths of his creditors, and allowed by the Chancellor, 
that where a trader becomes bankrupt, and any one of 
his creditors comes in before, under the commiſſion to 
prove his debt, though with defign only to oppoſe the 
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to be an oppreſſion, and ordered the creditor, at his own 


expence, to diſcharge the bankrupt out of cuſtody. 2 
2 Rep. 394. But vide ame, & poſt. | 


But if ſuch creditor will waive any benefit under the 


ſtatute, and ſtay a reaſonable time, and there is an im 
probability of the bantrupt's being able to gain his certi- 
ficate ſign d by four - fifths in number and value of the cre- 
ditors, or allowed by the court; in ſuch caſe, if the cre- 
ditor applies to the court, declaring his conſent to waive 
any right or ſhare of the bankrup?'s eſtate, uder the com- 
miſſion, and praying, that he may ſue the bankrupt; Ld.. 
Ch. King thought it reaſonable for the court to give 
leave to ſuch creditor to proceed at law againſt the hunt. 
rupt for his debt. 2 Will. Rep. 395. - rs 

The fat. 5 Geo. 2. c. 30. ſet. 7. extends not to debts, 
due to a bankrupt as executor, but it is for this particu- 
lar reaſon, becauſe they are appropriated to pay teſtator's, 
debts ; and if they were aſſigned it would be a wrong, 
| viz. a devaſtavit ; and it. being obi that it bees 
not to debts due to the hantrupt jointly. with another, it; 
was anſwered by Ld. Ch. J. Parker, in delivering the 
opinion of the court, that the caſe cited for that purpoſe 
from Lev. 17. is not determined. Will. Rep. 254. Gilb: 
Ca. 323. 

if : bankrupt has a certificate, and an action be 
brought againſt him afterwards for a debt precedent to 
the ſtatute, he may plead his certificate upon the roll, 


- and fo prevent a judgment from being entered up after- 


wards; but having neglected ſo to do, it was his own. 
default: that a court of equity is not to relieve either his 
pleading, or his want of a plea, or no proper plea put in 
in time, nor could he be relieved on an audita querela, 
becauſe he had an opportunity, and might have pleaded 
his certificate before the judgment was entered; and u 
on producing ſuch precedents where bankrupts had been 
relieved againſt judgments obtained againſt them, they 
did not come up to the caſe in queſtion; and the petiti- 
on was diſmiſſed. 2 Vern. 696, 6 7. | 
Per Lord C: Talbot; Though a creditor of a bankrupt 
under 201. is by the laſt, act excluded from affent or diſ- 
ſent to the certificate, yet as he is affected by the conſe- 
quence of allowing the certificate, he hath right to peti- 
tion, and ſhew any fraud againſt allowing the certificate. 
7 Vin. Abr. 134. Pl. 18. r | 
A queſtion was, concerning the form of certificates on 
the late act; but per Lord C. Parker, the commiſſioners 
are to certify one day, that the baxkrupt has in all things 
conformed, Sc. and then the next day, the creditors 
certify on the fame parchment their content, at the foo: 
of which the commuſſioners are to certify that the credi- 
tors had conſented, according to the terms of the act. 7 
Vin. Abr. 132.pl. 9g. - __ | | 
The defendant and his partner in trade had a joint 
commiſſion of bankruptcy taken out againſt them, under. 
which they obtained a certificate. The plaintiff was a 
ſeparate creditor, and had obtained a judgment before the 
commiſſion or act of bankruptcy; and having now the 
body of the defendant in execution, the court was moved 
to diſcharge him, upon the authority of Howard v. Poole, 
where it was held, that a ſeparate creditor might come 
in under a joint commiſſion: and alſo on Eg. Caf. Abr. 
55. 2 Fern. 707. 2 Will. Rep. 500. and the court diſ- 
ch him accordingly. 2 Stra. 1157. 1 17 
If there be two partners, and ene of them becomes 
bankrupt, and on a ſeparate commiſſion being ſued out 
againſt him, his certificate is allowed; this does not only 
diſcharge the bankrupt of what he owed ſeparately, but 


| alſo of what he owed jointly, and on the partnerſhip ac- 


count; becauſe; by the act of parliament, the bankrupt, 
upon making a full diſcovery, and obtaining his certifi- 
cate, is to be diſcharged of all debts. Now, as the debts 
he owes jointly with another are equally his debts as what 


y he owes on his feparate account, conſequently he is to be 


diſcharged: of both his joint arid ſeparate debts.* And fo 
it has been determined by the Ss of R. By the 
Lord Chancellor Parter. 3 Will. Rep. 24. in a note; 


bankrupt's certificate; yet this is an election to take his 
remedy for his debt under the commiſſion, and if, pending 
that, the creditor ſues and arreſts the bankrupt, it is taken 


Ong ofthe certificate. 3 Mill. Rep. 23. 


1 


On a joint commiſſion againſt rwo partners, the ſepa- 
rate creditors, tho' they have taken out ſeparate commiſ- 
ſions, ſhalt yer be at liberty to come in to oppoſe the al- 
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Where two partners are bankrupts, and u jvint com. 


arate as their joint creditors. 3 Will. Rep. 24. : 
"The ſtat. 5 Dy 2. c. 30. is general, and takes no notice 
of ſeparate commiſſions; and a diſcharge under a ſeparate 
commiſſion has been determined to be adiſcharge o debts 
owing undler the joint trade: before the ſtatute 10 Ann. 
_ cap. 15; if there were two partners, and only one party 
became bankrupt, and a ſeparate commiſſion was taken 
ont againſt him; there was no doubt but the diſcharge of 
© that bankfupt, diſcharged him from all debts which he 
owed in his joint as well as private capacity but the 
great queſtion in that caſe was, whether by ſuch diſchar 
of the baitkrupt; the partner of ſuch bankrupt ſhould 
likewiſe bediſcharged from ſuch debts as he was diſcharged 
of; and therefore that ſtatute has enacted, that ſuch partner 
ſhall not be diſcharged; tho? if a joint debt is diſcharg- 
ed by a ſeparate commiſſion, there can be no queſtion 
but a joint commiſſion will diſcharge a ſeparate debt. 
Bankrupts 1 or imbezzling goods, to the va- 
lue of 20l. are guilty of felony. 5 Geo. 2. c. 30. 


Aſidavit of a debt to make the forty a bankrupt. 


A B. of, &c. maketh oath that C. D. of, &c. is truly 
„ and juſtly indebted to him this deponent (one of the 
creditors) in the ſum of 1001. and upwards, and that be is 
become a bankrupt within the meaning of ſome or one of the 
ſtatutes made againſt bankrupts, as this deponent believes. 


= Iurat'. die, & coram, &c. 


As to the form of the petition to the Chancellor, tis a 
matter of courſe, prepared by the clerk at the office, 
therefore tis not neceſſary to ſer it forth. | | 


A bond to the Lord Chancellor on granting the commiſſion. 


Now all men by zheſe preſents, That I A. B. 
of, &c. am beld and firmly bound to the right 
bonourable Robert Lord Henley, Baron of, &c. 
Lord Chancellor of Great Britain, in two hundred 


be paid to the ſaid Lord Chancellor, or to his certain 
attorney, his executors, adminiſtrators and aſſigns, for 
which payment well and truly to be made, I bind my- 
ſelf, my heirs, executors and adminiſtrators, firmly 
by theſe preſents ſealed with my ſeal. Dated this... . 
: day of, &c. in the . . . . year of the reign of the 

3 Lord George the Third, &c. and in the year of our 
bo Tord, &c. | 


_—_—— -- The CONDITION of this obligation is ſuch, That 
if the above bound 4. B. do and ſhall before the major 
part of che commiſſioners to be appointed in a commiſ- 

ſion of bankrupt againſt C. D. of, c. prove that the ſaid 
C. D. is juſtly indebted unto the ſaid A. B. in the ſum 
of 100]. And in like manner prove that the ſaid C. D. 
is become a bankrupt within ſome or one of the ſtatutes 
made againſt bankruptsz then this obligation to be void, 
or elſe to remain, Sci 


Form of a conctifhts of bankrupt. 


{ NEORGE whe Third, by the grace of God, king 0 

G Great Britain, &c. To our — . bee 
R. C. H. S. H. B. I. T. I. C. Cc. greeting. Whereas 
we are informed that C. D. of, &c. vw exerciſing the 
trade of, &c. by way of bargaining, exchange, bartery, &c. 
ſee n id about fix months 
fince become bankrupt within the ſeveral ſtatutes made againſt 
bankrupts, 10 the intent to defraud and binder A. B. of, &c. 
and other bis creditors of their juſt debts and duties io them 
due and owing : We therefore minding the due execution as 
well of the ſtatutes touching hon} bankrupts made in the 
Parliament, begun and bolden at Weſtminſter, the day, Ec. 


. A. B. E 


SP 
* =. 7 


B A N 


England indde andprovided, as of the ſarute made in the par- 


Wher 2 btain an al- | liament, begun and bolden at Weſtminſter, the day, &c. in the 
miſſion is taken dut againſt them, if they o g 3 

: 3 this will bar as well their ſe- | firſt year of king James of England, Qc. intituled, An af, 
lowance of their s ee Sc. And alſo of the ſtatute made in the parliament, begun 


and holden,. &c. in the twenty-firſt year of the ſaid king James 
of England, Sc. And alſo of the ſtatate made in the parka- 
ment, holden, &c. in the fourth year of the reign of her late 
majeſty queen Anne, intituled, &c. And alſo of the flatute 
made, &c. in the fifth year of the reign, &c. Upon truſt of 
and in the wiſdom and fidelity which we have conceived in 
you, do by theſe preſents, aſſign, appoint, conſtitute and ordain 
ou our ſpecial commiſſioners for the purpoſe aforeſaid, giving 
full power and authority unto you, or four or three of you, to 
proceed according to the ſaid ſtatutes, and every or any of them, 
not only concerning the ſaid bankrupt, his body, lands and 
tenements, goods, chattels, debts, and other things whatſoe- 
wer; but alſo concerning all other perſons, who by concealment, 
claim; or otherwiſe do 'r ſoall off 

ay part thereof, contrary to the intent and meaning of the 
| ſaid flatute, or any of them : and to do and execute all and 
every thing and things whatſoever, as well for and towards 
ſatisfattion and payment of the ſaid crediters, as towards and 
for all other intents und purpoſes, according to the ordinances 
and proviſions of the ſame ſtatutes ; willing and commandi 
you; four or three of you, whereof, Sc. to proceed to t 
execution of this our commiſſion, according to the true intent 
and meaning of the ſaid ſtatutes, with all diligence and effect. 
Witneſs our ſelf at Weſtminſter, the day, &c. in the &c. 


year of our reign. 


end touching the premiſſes, or 


Form of a bankrupt*s certificate. 


To the right honourable Robert Lord H. nley, Ba- 
ron of, Sc. Lord High Chancellor of Great 
Britain. 2 


E R. C. H. S. H. B. Ge. the major part of the 
commiſſioners aſſigned and authorized in and by a 


commiſſion of bankrupt awarded againſt C. D. of, &c. bear- 
ing date at Weſtminſter, the day of, &c. laſt poſt, having 
begun to execute the ſaid commiſſion, and found that the ſaid 
C. D. became a bankrupt before the date arid ſuing out of 
the ſaid commiſſion, within the true intent and meaning of ſome 
or one of the 
certi 
of good and lawful of this kingdom, to |! 
JE ny OE oath before us, from time to time, and in all things to conform 
himſelf to an att made in the fourth and fifth years of her late 
majeſty queen Anne, intituled, An act to prevent frauds 
frequently committed by bantrupts, Sc. And to the ſe- 

veral other ſtatutes made againſt bankrupts: whereupon and 
for the better diſcovery of the ſaid bankrupt's eſtate, and put- 

ting in execution the ſaid alis, we the ſaid R. C. H. S. H. B. 

Sc. bave had ſeveral meetings for the examination of the ſaid 

C. D. and cauſed due notice to be publiſhed in the Gazette of 
the time and place when and where we intended to finiſh his 

ſaid examination, to the intent that the creditors of the ſaid 
C. D. might be heard againſt the 

ficate, and alſo Er awe; 

ditors baving proved their debts, and none ſhewn any cauſe 


atutes made againſt bankrupts, do humbly 
to your lordſhip that the ſaid C. D. did on, &c. ſur- 
himſelf to us, and ſubmit himſelf to be examined on 


ing of this preſent certi- 
to prove their debts: and ſeveral cre- 


ainſt the making of this certificate : We do therefore fur- 


ther certify to your lordſhip, that the ſaid C. D. hath upon ſuch 
examination made a diſcovery of bis eftate and effects, and in 
all things conformed himſelf according to the direftion of the 
ſaid late alis; and that there doth not appear to us any rea- 
ſon to doubt the truth of ſuch diſcovery, or that the ſame is 
not a full diſcovery of all the eſtate and effects of the ſaid C. 
D. And the rather, for that the perſons who have ſigned 
this certificate, teſtifying their conſents to the ſame, are full 
four parts in 
the ſaid C. D. who bave duly proved their ſaid debts. Wit- 


foe, in number and value, of the creditors of 
neſs our bands and ſeals, &c. 


For more precedents, ſee A General Syſtem of the Laws 
concerning Bankrupts. 


' BANKS, No town or freeman ſhall be diſtrained to 
make banks or bridges, but ſuch as of old time have been 
uſed to make them. Stat. 9 H. 2.c. 15. In Norfolk 


in the thirteenth year of the reign of Elizabeth queen of | petſons hall be diſcharged towards the repair of ſea-banks, 
| as 
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exclamation againſt, or curſing of another, 


Pat. Ed. 2. 


BANNUM vel BANLEUGA, 


- 


town. Seld. Hiſt. of Tithes, p. 75. 
London; but not to practiſe ſurgery, except 


c. 15. See Surgeon. 


e 10 Aug. Clauſ. 17 Ed. 2. m. 39. 


17 Ed. 3. Monaſticon Tom. 1. p. 976. 
exportat. Gloſſ. Sax. Alfrici, a flotſhip. 


BARCARIUM, (borcaria) A ſheep-cote, and ſome- 
times uſed for a ſheep- walk. MS. de Placit. Ed. 3. See of any man's eſtate as a truſtee: Bro. Feoffment to Uſes 


ercaria. | 
BARGAIN 


comp..Conv. 1 Vol. 62. 


this head, it will be proper to conſider, 
I. What things may be bargained and ſold. 
and ſale may be made. 


ſale. | 
IV. Of the manner of pleading bargains and ſales. 


11 


ed. 2 Co. 54. 309. 


Leon. 251. 
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BARBICAN, (barbicanum) A watch-tower, or bul- 
wark. Mandatum eſt Johanni de Kilmynton cuſtadi caſtri 
regis & honoris de Pickering, quoddam barbicanum ante | v 
portam caſtri regis prædicti muro lapideo, & in eodem barbi- | livery, the uſe only paſſed in equity, and this is now exc- 
cano quandam portam cum ponte verſatili, &c. de novo facere, | cuted and becomes a bargain and ſale by the ſtatute; but 
Se. I. 


BARBICANAGE, (#+arbicanagium) Money given for 
the maintenance of a barbican, or watch- tower; or a tri- | ſeiſed to a uſe, which the king is not, there being no 
bute towards the repairing or building a bulwark. Carta] means to compel him to perform the uſe or truſt; for the 


or the more clearly comprehending the law under 


I. All things, for the moſt part, that are grantable by 
deed in any other-way, are grantable by bargain and ſale; 
and lands, rents, advowſons, tithes, c. may be granted | vernors in their natural capacity. 10 Co. 24, 34. 2 
by it, in fee · ſimple, fee - tail, for life, Sc. 1 Rep. 176. | Roll. Abr. 788, a 


B A R 


28 they are chargeable to the highways, by 27 Elixi c. and ſells all his woods, and underwoods, that have Leek 


accuſtomably uſed to be felled, growing and being in 


ng 
24. : 0 | 
IMUS, The form of an expulſion of any mem- the manor of D. to hold for life; it was held, that the 
Ry pr Be of Oxford, bo affixing the ſen- | vendee ſhould cut bur once by this, and not 
tence in ſome public places, as a denunciation or pro- Abr. 55. | ; ; 
mulgation of it. And the word banning is taken for an | A rent in eſſe may be bargained and ſold, becauſe this 


again. Bro. 


is a freehold within the ſtatute; and before the ſtatute a 


BANNITUS, An outlaw, or baniſhed man.—#obis | rent newly created might be bargained and fold, becauſe 
Pr acipimus quod eidem cancellario ad inſequendum, arreſtan- | when money, as an equivalent, was given, and ceremo- 
dum & capiendum dictos malefaclores banni tos, Sc. nies or words of law were wanting, the Chancery ſup- 


plied them; but it ſeems, that ſince the ſtatute, à rent 


BANNIATUS FORTIS, Is uſed in the ſame ſenſe | newly created cannot be bargained and ſold, becauſe there 
as bannitus, ſignifying one outlawed or judicially baniſh- | ought to be a freehold in ſome other perſon, to be exe- 
cd. Pat. 25 H. 3. Brady's Hiſt. og. Append. p. 196. | cuted in ceſtui que uſe; but here can be no ſeiſin of his 

utmoſt bounds | rent in the bargainor, becauſe no man can be ſeiſed of a 
of a manor, or town, ſo uſed 47 Hen. 3. Not. 44, | rent in his own land, and conſequently there can be no 
&c.—Notum facio, me eleemoſynam noftram chrifto conceſ- | eſtate to be executed in the bargainee. Keko. 85. 1 
Ae S omnibus ſanttis ſuis, &c. viz, primo terram illam @ | Co. 126. I And. 327. 1 Fones 179. 

wiwella uſque Thorney ubi bannum naſtrum ceſſat. Car- | If A. by indenture inrolled bargains and ſells lands to 
ta Canuti regis cœnobio Thorneiæ. Banleuga de Arundel 
is taken for all that is comprehended within the limits 


or lands Ong. and ſo belonging to the caſtle or the deed, and there can be no uſe of a thing not in eſſe; 


B. and his heirs, with a way over other lands of A. this 
is void as to the way ; for nothing but an uſe. paſſes b 


as a way, common, Sc. before they are created. Cro. 


BARBERS, Were incorporated with the Zaren of | Zac. 189. 
rawing of ; 
teeth, Sc. 32 H. 8. c. 42. but ſeparated by 18 Geo: 2. II. As to the perſons by whom and to whom bargains and 


| . ſales may be made, it is to be premiſed, that 

The king, and all other perſons that cannot be ſeiſed 
to a uſe, cannot bargain and ſell, for at Common law, 
when a man had fold his land for money without giving 


antecedent to any ſuch execution there muſt be a uſe well 
raiſed, whith cannot be without a perſon capable of being 


Chancery has only a delegated power from the king over 


BARCA, A barque. Navis mercatorum & que merces] the conſciences of his ſubjects; and the king is the uni- 


verſal judge of property, and ought. to be perfectly indif- 
ferent, and 4 to take upon him the particular defence 


33. Hard. 468. Popb. 72. 


AND SALE, Is an inſtrument whereby | If tenant in tail bargains and ſells his land in fee; this 
the property of lands and tenements is for valuable con- 


ſideration granted and transferred from one perſon to 
another: it is called a real contract upon a valuable con- 


ſideration, for paſſing of lands, tenements and heredita- | nant in tail had an inheritance in him, but he could dif- 
ments, by deed indented and inrolled. 2 Inf. 672: Ac- 


paſſes an eſtate determinable upon the life of the tenant 
in tail; for at Common law the uſe could not be granted 
of any greater eſtate than the party had in him, now te- 


2 of it only during his own life; and therefore when 
e ſells rhe ule in fee, ceſtui que uſe has a kind of an in- 
heritance, yet determining within the ccmpaſs of a life; 
and the ſtatute executes it in the ſame manner as he has 
the uſe, and conſequently he will have ſame properties of 


_—_ 


| a tenant in fee, and ſome of a tenant for life only; but 
II. By whom, to whom, and by what words a bargain 


if tenant for lite bargains and ſells in fee, this paſſes only 


x an eſtate for lite, for he could. not paſs the uſe of an eſtate 
III. Of the conſideration and inrollment of a bargain and 


for life to the bargainee; and the ſtatute executes the 
poſſeſſion as the party has the uſe. 10 Co. 96, 98. 1 
Sand. 260, 261. 1 Co. 14, 15: Co. Lit. 151. _ 1 
A man may bargain and ſell to a corporation, for they 
may take a uſe, though the money be given by the go- 


Rep. 25. Ft a 5 A man may bargain and ſell to his ſon; bur chen the 
Any freehold or inheritance in poſſeſſion, reverſion, or | conſideration io: —. 055 to be expreſſed, and it 
remainder, upon an eſtate for years, or life, or in tail, | ought to ha | | * 
may be bargained and ſold, but the deed ſhall be inroll- — 


have all the other circumſtances of a barga n 
ſale; but this ſhall operate as a covenant to ſtand 


Dy. e OR ſeiſed, if there be none but the conſideration of al 
But if tenant for life bargains and ſells his land by | love and affection expreſſed. 7 Co. 40. . 
deed inrolled, it will be a forfeiture of his eſtate. 4 | But | 


Elz. 394. 1 Fent. 137; 1 Lev. 56. But 


| o If a fon and heir bargains and ſells the inheri 
But a man ſeiſed of a freehold may bargain and ſell for | his father, gains. anc tells. 5 itance of 
years, and this ſhall be executed by the ſtatute of uſes, 
27 H. 23 but it need not be inrolled by the ſtatute | 265.. 
inro ts. 8 Co. 93. 2 Roll. Abr. 204. 2 Inſt. 671. If an infant bargains and ſells his land b indent- 
A mom Sata of + ram cannot CR ed and n 
ſo as to be executed by the ſtatute. 2 Co. 35, 36. Papb. 


this is void, becauſe he hath no right to tranſ- 
75 the ſame law of a releaſe. New. 84: Co. Lit. 
2 


d inrolled, yet he may plead non- age; for notwith⸗ 
ſtanding the ſtatute the bargainee claims by the deed as 


. iat Common law, which wWas and therefore is ſtill de- 
A bargain and ſale of the profits of land, is a bargain feaſible by non-3 . >a "TORE ITO 

and ſale of the land itſelf; for the profits and the land If a huſband ſeiſed of lands in right of his wife, or te- 
are the ſame thing in ſubſtance. Dyer 71. One bargains | 


. 2 Inſt. 673 


_ 3 tail bargains and ſells the trees growing on the 


[ s 
Search 
lications 
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lands, and dies before ſeverance, the bargainee cannot 
afterwards cut them down and take them away. Mo. 


1. 2 z . 

. If a wife joins with her huſband in a bargain and ſale 
by deed indented and inrolled, of her lands, yet it ſhall 
not bind her, for the wife cannot be examined by any 
court without writ, and there is no writ allowed in this 
caſe, which is for the better ſecurity of wives, who are 
by our law intirely ſubjected to the will of the huſband. 
5673. 5 

x e be two joint · tenants, and one of them makes 
a bargain and ſale of his own eſtate in fee, and then the 
other dies, the other moiety ſhall ſurvive to the ed rh; 
or; for ſince the freehold is in the bargainor the inheri- 
tance continues; but if ſuch joint-tenant had bargained 
and fold 20:um ſiatum fuinm in fee, tho he died before in- 
rollment; yet if the were afterwards inrolled, the 
moiety would not ſurvive, but would paſs to the bar- 
gainee. | Cho. Jac. 5% Co. Lit. 186. 1 Bulſ. 3. 

As to the words neceſſary. : | 5 

The very words bargain and ſell are not of abſolute ne- | 
ceſſity in this deed, for other words equivalent will ſuf- 
fice; as if a man ſeiſed of lands in fee by the words alien 
or grant, {ell the ſame to another, the deed being made 
in conſideration of money, and indented and inrolled, 
will be an effectual bargain and ſale. In ſhort, whatever 
words upon Valuable conſideration would have raiſed an 
uſe of any lands, c. at Common law, the ſame would 
amount to a bargain and ſale within this act; as if a man 
by deed, c. for a valuable conſideration covenants to 
ſtand ſeiſed to the uſe of another, Sc. 2 Inft. 672. 
Cro. Fac. 210. Mo. 34. Cro. Eliz. 166. 

At Common law land might be bargained and fold by 
words only, for it was the conſideration that in equity 
raiſed the uſe, but fince the ſtatute of 27 Hen. 8. c. 19. 
lands cannot paſs without indenture. 2 If. 675. Dyer 
229. Poph. 48.  Dalt.'63. ES a 
- Bargains and ſales of lands are to be in writing indented, 
and-inrolled in one of the courts at Weſtminſter, or in the 
county where the lands lie, before the Cuſtos Rotulorum, 
Juſtices of the, peace, Se. And the inrolment ſhall be 
made within ſix months after the date of the deeds. Stat. 
27 H. 8. cap. 16. Vide Tab. to Stat. tit. Regiſter. 


III. A. to the confideration and inrolment. 

There muſt be a good conſideration given, or at leaſt 
ſaid to be given, for lands in theſe deeds: and for a com- 
perent ſum of money, is a good conſideration; but not 
the general words for divers conſiderations, &c. Med. 
Ca. 777. Where money is mentioned to be paid in a 
bargain and ſale, and in truth no money is paid, ſome of 
our books tell us this may be a good bargain and ſale; 
becauſe no averment will lie againſt that which is ex- 
preſsly affirmed by the deed, except it comes to be queſ- 
tioned whether fraudulent or no, upon the ſtatute againſt 
fraudulent deeds. Dyer go. If no conſideration of mo- 
ney is expreſſed in a deed of bargain and ſale, it may be 
ſupplied by an averment that it was made for money : 
and after a verdict on a trial, it ſhall be intended that 
evidence was given at the trial of money paid. 1 Ventr. 
108. If lands are bargained and ſold for money only, the 
deed is to be inrolled according to the ſtatute ; but if it 
be in conſideration of money, and natural affection, Sc. 
the eſtate will paſs without it. 2 Inft. 672. 2 Lev. 56. 
But a bargain and fale of lands for money not be 
made to one man, to the uſe of another, but only to the 
bargainee. A man bargains and ſells his land for money 
by deed inrolled to another, to hold to the bargainee in 
fee, to the uſe of the bargainor for life, Sc. or to the uſe 
of 1 this limitation of the uſes is void; and it 
ſhall be to the uſe of the 1 e in fee, becauſe the 
conſideration and ſale implies the uſe to be to him only. 
Benl. Rep. 61. | | | 

If a man, in conſideration of ſo much to be 
paid at a day to come, bargains and ſells, the uſe paſſes 
preſently, and after the day the party has an action for 
the money, for it is a ſale, be the money paid preſently 
or hereafter. Dyer 337. 2. r 


C. and the deed was after inrolled; adjudged, that no- 
| thing did paſs by the deed from B. to C. 2 Cre. 52. 


With reſpeft to the inrolment. 
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If the deed of bargain and fale be not inrolled within 
the ſix months (which are to, be reckoned after twenty- 
eight days to the month, the day of the date taken ex- 
cluſively) it is of no force; ſo that if a man bargains and 
ſells his land to me, and the trees upon it, although the 
trees might be fold by deed without inrolment, yet in 
this caſe, if the deed be not inrolled, it will be neither 
for the trees nor the land. Dyer 90. 7 Rep. 40. 2 
Bulſt. 8. A bargain and ſale of a manor to which an ad- 
vowſon is appendant by indenture not inrolled, will not 
paſs the advowſon or the manor, for it was to go as ap- 

ndant. Bro. Caf. 240. And if two joint-tenants are of 

nd, and one of them bargains and ſells it all by ſuch a 
deed indented, and then the other joint-tenant dieth, and 
the deed is inrolled; here but a moiety of the land ſhall 
aſs by this deed.. 2 Cro. 53. A. bargains and ſells his 
and to B. and his heirs, by indenture inrolled, but be- 
fore the inrolment B. bargains and ſells all his eſtate to 
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But in ſome caſes, where a deed will not enure by way 
of bargain and ſale, by reaſon of ſome defect therein, it 


may be good to another purpoſe, er 9O. 5, 
f two b ins 26d Mt ev ing the ſame land, 
to two ſever ons, and the laſt deed is firſt inrolled; 


if afterwards the firſt deed is alſo inrolled within fix 
months, the firſt buyer ſhall have the land; for when the 
deed is inrolled, the bargainee is ſeiſed of the land from 
the delivery of the deed, and the inrolment ſhall relate to 
it. Hob. 165. Wood's Inſt. 259, Neither the death of 
the bargainor or bargainee, before the inrolment of the 
deed of bargain and ſale, will hinder the paſſing of the 
eſtate to the bargainee : but the eſtate of freehold is in 
the bargainor, until the deed is inrolled; fo that the bar- 
ainee cannot bring any action of treſpaſs before entry 
had: though tis ſaid he may ſurrender, aſſign, Sc. 2 
Cro. 52. 1 Inft. 147. A bargainee ſhall have rent 
which incurs after the bargain and ſale, and before the 
inrolment. Sid. 310. Upon the inrolment of the deed, 
the eſtate ſettles ab initio, by the Sat. 27 H. 8. c. 16. 
And the ſtatute of inrolment ſays, that it ſhall not veſt, 
except the deed be inrolled; and when it is inrolled, the 
eſtate veſts preſently, by the ſtatute of uſes. 1 Danv. 
Ar. 696. Every deed may be inrolled at Common 
law, for its ſecurity. If ſeveral ſeal a deed of bargain and 
ſale, and but one acknowledge it, and thereupon the 
deed is 1nrolled ; this is a ern within the ſta- 
tute. Style 462. None can make a bargain and ſale of 
lands, that hath not the actual poſſeſſion thereof at the 
time of the ſale ; if he hath not the poſſeſſion, the deed 
muſt be ſealed upon the land, to make it good. 2 If. 
672. 1 Lill. 7 5 | | | | | 
Houſes and lands in London, and any city, Sc. are 
exempted out of the ſtatute of inrolments. 2 If. 676. 
1 Nelſ. Abr. 342. But the general method now uſed to 
convey eſtates, is, by leaſe and releaſe, whereby the po/- 
ſeſſion and the fee immediately paſs without inrolment. 


IV. In regard to the manner of pleading à bargain and 
ſale, it is to be obſerved, that in pleading theſe deeds, 
the deed itſelf muſt be ſhewn under ſeal. 1 Inf. 225. 
For tho* the inrolment being on record is of undoubted 
veracity, being the tranſaction of the court; yet the pri- 
vate deed has not the ſanction of a record, though pub- 
lickly acknowledged and inrolled; for it — 2 e 
been falſly and fraudulently dated, or ill executed. Co. 
Lit. 228. b. 251.b. 2 Inſt. 653. 4Co. 71. 5 Co. 53. 
2 Roll. Rep. 119. 

It muſt likewiſe be ſet fort, that the inrolment was 
within fix months, or ſecundum formam ftatuti, ' &c. 

In debt for rent, the plaintiff declared upon a leaſe 

made by a ſtranger, who after bargained and old the re- 


verſion to the plaintiff per indenturam debito mods irrotulat”. 
in curia Cancel; and after verdict for the the plain- 


tiff judgment was arreſted, becauſe it was not alledged, 
that the inrolment was within fix months, nor ſecundum 


formam ftatuti, and debito modo will not help it, for it 
git * 58 law. Allen 19. Carter 221. 
34- * CI 
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If 4 man makes a leaſe for years the roth of May, and 
afterwards bargains and ſells his lands, and antedates the 
deed by making it the 1oth of April, and the inrolment 
is alſo as of that time, the leſſee is without remedy, for 
he cannot aver againſt the record. See Owen 138. 1 
Leon. 183. 2 Leon. 121, 183. 3 Leon. 175. 

In pleading a bargain and fale, the party ought regu- 
larly to aver payment of the money. 1 Leon. 170. See 
Mor 504. f 1 

In replevin, the caſe upon the pleadings was, that the 
defendant made a title under bargain and ſale, inrolled 
within fix months, and the ſtatute of uſes, and did not 
ſhew that it was in confideration of money; but N 
that after a verditt, as this caſe was, it ſhall be intended, 
that evidence was given at the trial of money paid. 1 
Vent. 108. . | 
The that claims b bargain and fale, muſt 
ſhew LATE court the deed 1 5 becauſe he muſt 
ſhew all things in certain that make out his title; other- 
wiſe his adverſary would be put to an infinite ſearch be- 
fore he could traverſe with ſecurity. Zelv. 213. Cre. 
Fac. 291. S. C. | 5 TE 

Debt upon a leaſe for years, in which the plaintiff de- 
clared, that by indenture, bearing date the 27th of Nov. 
G. D. in conſideration of ſo much money, bargained and 
ſold the reverſion to him in fee, which indenture was in- 
rolled ſuch a day, according to the ſtatute ; and becauſe 
be did not ſhew in what court it was inrolled, the plea was 
held ill; for *tis unreaſonable to put the leſſee to ſearch 
the courts at Weſtminſter, and the rolls of the clerks of 
the peace. Yelv. 313. 


Form of a bargain and ſale of lands. 


| HIS indenture, made the day and year, &c. Between 
A. B. of, &c. of the one part, and C. D. of, &c. of 
the other part, Witneſſeth, That the ſaid A. B. for and in 
confideration of the ſum of, &c. to him in hand paid by the ſaid 
C. D. the receipt whereof the ſaid A. B. doth hereby acknow- 

He the ſaid A. B. Hath granted, bargained and ſold, 


ledge, 
aliened and confirmed, and by theſe preſents doth grant, bargain 


and ſell, alien and confirm unte the ſaid C. D. his heirs and 
| for ever, All that meſſage or tenement, ſituate, &C. 

alſo all lands, trees, woods, underwoods, tithes, commons, 
common of paſture, profits, commodities, advantages, heredi- 
taments, ways, waters, and appurtenances whatſoever to the 
ſaid meſſuage or tenement, lands and tenements abovementioned, 


belonging or anywiſe appertaining; and alſo the reverfion and 
; of | The original of barons by writ, Camden refers to King 


reverſions, remainder and remainders, rents and ſervices 
the ſaid premiſſes, and of every part ther; and all the ef- 
tate, right, title, intereſt, claim and demand "whatſoever of 
bim the ſaid A. B. of, in and to the ſaid meſſuage, tentinoet, and 
1 1 and every part 5 To have and to hold 
aid meſſuage or tenement, and all and ſingular the [aid premiſſes 
2 and every part and — hate aber r 
appurtenances unto the ſaid C. D. his heirs and aſſigns, to the 
only proper uſe and behoof of the ſaid C. D. his heirs and af- 
for ever: And the ſaid A. B. for him and his heirs, the 
id meſſuage or tenement, and premiſſes, aud every Par, 


thereof againſt bim and his heirs, and againſt all and 7 


other perſon and perſons whatſoever, to the ſaid C. D. his 


heirs and aſſigns, ſhall and will warrant, and for ever de- 
end by theſe preſents. In witneſs, &c. | 1. 


The manner of inrolling a bargain and ſale. 


B* it remembered, That on the . . . day, &c. here in the 
ſame term before the lord the king at Weſtminſter, came 
A. B. of, &c. in the county of M. gentleman, in his proper 
perſon, and brought here into the court of the ſaid lord the now 
king, before the king himſelf at Weſtminſter, à certain inden- 
ture, which be hath acknowledyed to be his deed : and be di- 
fired that that indenture in the court of the lord the now king 
before the ſaid lord the king at Weſtminſter, might be of re- 
cord inrolled: and it is inrolled in form following, that is 10 
ſay, This indenture, made, &c. (Aud ſo inrol it verba- 
tim :) The term muſt be at the top of the roll. - 


* king of Great Britain, Sc. 


; B A R 1 ; 
Afterwards is indorſed on the back of the detd, - 


| Inrolled in the court of the lord the king, before the king 
himſelf at Weſtminſter, of the term of the Holy Trinity, 
&c. m the firſt year of the reign of the lord George the Third 
| . 
There is a bargain and ſalt of goods, for which vide 
Contraf, &c. bp FED 


BARKARY, (barkaria, torticulus) A tan-houſe or 
place to keep bark in for the uſe of tanners. New Bock 
Entr, tit. ¶iſe, Corp. Polit. 2. DEER " 
BARON, (Baro) Is a French word, and hath divers ſig- 
nifications here in England. Firſt, it is taken for a degree 
of nobility next to a viſcount. © Bratton, lib. 1. cap. 8. 
ſays, they are called barones, robur belli. In which 
fpnification it agrees with other nations, where barome 
are as much as provincie : ſo that barons are ſuch as have 
the government of provinces, as their fee holden of the 
king ; ſome having greater, and others leſs authority 
within their territories. Ir is probable, that formerly in 
this kingdom, all thoſe were called barons that had ſuch 
ſeigniories as we now call courts-baron ; as they are at 
this day called ſeigneurs in France, who have any manor 
or lordſhip: and ſoon after the conqueſt, all ſuch came to 
parliament, and fat as peers in the lords houſe. But 
when by experience it appeared that the parliament was 
too much thronged by theſe barons, who were very nu- 
merous, it was in the reign of King Jobn ordained that 


none but the barones majores ſhould come to parliament, 


who, for their extraordinary wiſdom, intereſt, or quality, 
ſhould be fummoned by writ. - After this, men obſerving 
the eſtate of nobility to be but caſual, and depending 
merely upon the king's will, they obtained of 'the king 
letters patent of this dignity to them and their heirs male, 
who were called barons by letters patent, or by creation, 
whoſe poſterity are now by inheritance thoſe barons that 
are called lords of the parliament; of which kind the 
king may create at his pleaſure... Nevertheleſs there are 
ſtill barons by writ, as well as barons by letters patent : 
and thoſe batons who were firſt by writ, may now alſo 
juſtly be called barons by perſcription, for that they and 
their anceſtors have continued barons beyond the memory 
of man. The calling up by writ is at this day ſeldom 
practiſed unleſs it be to ſummon the ſon of ſome lord to 
1 in the life-time of his anceſtor; for creation 

y letters patent is almoſt altogether in uſe, 2 If. 48. 


Hen. 3. and barons by letters patent, or creation, com- 
menced 11 R. 2. Camb. Brit. pag. 109. To thele is 
added a third kind of barons, called barons by tenure, 
which are ſome of our antient barons; and likewiſe the 
biſhops, who by virtue of baronies annexed to their 
biſhopricks, always had place in the lords houſe of par- 
liament, as barons by ſucceſſion. Seager of Honour, lib. 
4. cap. 13. | 7 IT, 
T ata barons by office; as the barons of the 
Exchequer, barons of the Cinque Ports, &c. of which you 
may read under their proper heads. In antient records, 
the word baron included ali the nobility of England, be- 
cauſe regularly all noblemen were barons, though they 
had a higher dignity; and. therefore the charter of King 
Ed. 1. which is an fition of what relates to barons in 


Ene Charta, concludes tefibus archiepiſcopis, epiſcopis, 


| Baronibus, &c. And the great council of the no ility, 


when they conſiſted; beſides earls and barons; of dukes, 
marqueſſes, Fc. were all comprehended under the name 
de la councell de baronage. Glanv. cap. 4. Theſe barons 
have given them two enſigns to remind them of their du- 
ties; hirſt, a long robe of ſcarlet, in reſpect whereof they 
are accounted de magno concilio regis; and ſecondly, they 
are girt with a ſword, that they ſhould ever be ready to 
defend their king and country, 2 Inſt. 5. A baron is 
vir notabilis & principulis: and the chief burgeſſes of 
London were in former times barons, before therewasalord 
mayor, as appears by the city ſeal, and their antient char- 
ters. Henricus 3. Rex. cialis nos concefiſſe & bac preſents. 

SF 2 £7 1 1 778 charta 


* 


earch 
Ications 


"7 5 
- 
4 
a» 


tharta naſtra confirmaſſe baronibus naſtris de civitate fraftra 
London qued eligant fibi mayor de ſeipfis fingulis annis, &C. 
Seln. 2 he Earl palatines and marches of England 
had antiently their barons under them; but no barons 


but thoſe who held immediately of the king were peers 


of the realm. Tis certain the king's tenants were called 
barons; as we may find in Mar. Pariſ. and other writers: 
and in days of old, all men were ſtiled barons; but this, 
We take it, was only a term in the law, not a title of no- 
bility. 9 IT _ 
"BARONY, baronia)Is that hotiour and territory which 
gives title to a baron; comprehending not only the fees 
and lands of temporal barons, but of biſhops alſo who 
have two eſtates ; one as they are ſpiritual perſons, by 
reaſon of their ſpiritual revenues and promotions; the 
other grew from the bounty of our Enghþ kings, whereby 
they have baronies and lands added to their ſpiritual 
livings and preferments. The baronies belonging to 
biſhops are by ſome called regalia, becauſe ex /ala libera- 
Hate regum eis olim conceſſa, & a regibus in feudum tenentur. 
Blount. Barony, -Brafon ſays, (lib. 2. cap. 34.) is a 
right indiviſible; and therefore if an inheritance be to be 
divided among coparceners, though ſome capital meſſu- 
ages may be divided, yet „i capitele meſſuagium fit caput 
comitatus ve! caput baroniæ, they may not be parcelled. 
In ſome caſes a barony may be aliened, or entailed, and 
the honour paſs accordingly. Sed qu. In antient times 


thirteen knights fees and a quarter made a tenure per ba- 


roniam, Which amounted to 400 marks per annum. 
BARONET, (baronettus) Is a dignity or degree of ho- 
nour, which hath precedency before all knights, as knights 
of the bath, knights bachelors, &c. except Bannerets, made 
ſub vexillis regits in exercita regali in aperto bello, & ipſo 
rege perſonaliter præſente. This order of baronets was in- 
ſtituted by King James I. in the year 1611, with ſuch pre- 
cedency as aforeſaid, and other privileges, &:c. Their 
number at firſt was but two hundred; but now they are 
without limitation : they are created by patent with an 
habendum fibi & beredibus maſculis, Sc. And their dig- 
nity, on its firſt inſtitution, was a kind of purchaſed ho- 
nour, by men of great eſtates, qualified for titles. 
BARON AND FEME, Are huſband and wife, by 
our law; and they are adjudged but one perſon. Under 


this head muſt be conſidered, 


| 
I. The legality of the marriage, and the nature of mar- 
riage contracts. | 

II. What alis and agreements of the wife before mar- 
riage bind the buſband. ' 

II. Of the huſband's power over the perſon of his wife, 
and of ber remedy for any injury done to her by bim, and of 
actions by bim for criminal converſation with ber. 

IV. Of his intereſt in her eſtate and property. 

V. Where the huſband ſhall be liable to the wife's debts 
contracted before marriage; and therein of a wife that is 
4 T 

. Of ber contracts during marriage, and how fur the 
buſband is bound by ſuch ze | 6 
VII. Where he alone ſhall be puniſhed for a criminal 
Hence, and where the buſband ſhall be anſverable for 
what ſhe does, in a civil action. 


VIII. What atis done by the huſband, or wife alone, or | 


Jointly with the wwife, will bind the wife; and therein of 
ber agreement or diſagreement to ſuch als after the death 
of the buſband. * 

| RE Where the huſband and wife muſt join in bringing 
X. Where they muſt be jointly ſued, 
XI. Where a wife all be x2 ora as a feme ſole. 
XII. Of divorce, ſeparate maintenance, and Pin- money. 


_ 1. Marriage is a compad between a man and a woman, 
for the procreation and education of children, which is 
to continue during both their lives; and it may be cele- 
brated in a private houſe as well as in a church. 1 New 
Ar. 283. c | 8 
Before the time of Innocent the Third, there was 
not any ſolemnization of marriage in the church; but the 
man came to the houſe where the woman inhabited, and 
led her home to his own houſe, which was all the cere- 


A N 


| mony then uſed; Mr 170. Per Coldingham, Doctor 
of the Civil Law, arguen de. : 

The age of conſent to a marriage in an infant male is 
fourteen, and in a female twelve; but they may marry 
before; and if they agree to it when they attain theſe 
ages, the marriage is good; but they cannot diſagree be- 
fore then; alſo if one of them be above the age of con- 
ſent, and the other under ſuch age, the party ſo above 
the age may as well diſagree as the other; for both muſt 
be bound or neither. Co. Lit. 33, 78, 79. 2 Inft. 434. 
3 Inſt. 88, 89. 6 C. 22. 7 Co. 43. 1 Koll. Abr. 340. 

A man within the age of fourteen (his age of conſent 
to marry) takes a woman to wife, they are baron and feme, 
ſo 25 he may have treſpaſs de muliere abducta cum bonis 
diri, c. 1 8 8 

By the tat. 32 Hen. 8. cap. 38. it is enacted, . That 
nd reſervation or prohibition (God's law excepted) ſhall 
trouble or impeach an, marriage without the Levitical 
degrees, and that no perſon, of what eſtate, degree or 
condition ſoever he be, ſhall be admitted in any of the 
ſpiritual courts within the King's realm, or any his 
Grace's other lands and dominions, to any proceſs, plea or 
allegation contrary to the ſtatute.” For the expoſition of 
this ſtatute, ſee Co. Lit. 24. a. 2 Inſt. 684. See 25 
Hen. 8. c. 22. 28 Hen. 8. c. 7. 28 Hen. 8. c. 16. Be- 
fore which the eccleſiaſtical courts had the ſole juriſdic- 
tion of matrimonial cauſes. See 13 Ed. 1. the ſtat. Cir- 
cumſpecte agatis. Hob. 181. Co. Lit. 235. 2 Inft. 683, 
684. See Vaugb. 214. But if a man marries his couſin 
within the degrees, or his mother or ſiſter, they continue 
huſband and wife till a ſentence of divorce be pronounc- 


ed. 1 Roll. Abr. 340, 357 


By 6 & 7 Will. 3. cap. 6. By 7 & 8 Will. 3. cap. 35. 
By 10 Ann. cap. 19. Certain penalties were inflicted on 
arſons, &c. marrying perſons without publication of 
bo or licence, as alſo on the man ſo married. And by 
26 Geo. 2. cap. 33. J 
All bans of matrimony ſhall be publiſhed in an audible 
manner in the pariſh church, or in ſome publick chapel, 
in which bans of matrimony have been uſually publiſhed, 
belonging to ſuch pariſh or chapelry wherein | perſons 
to be married dwell; upon three Sundays preceding the 
ſolemnization of marriage, during the time of morn- 
ing ſervice (or of evening ſervice, if there be no morn- 
ing ſervice in ſuch church or chapel upon any of thoſe 
Sundays) immediately after the ſecond leſſon: and when 
the perſons to be married dwell in divers pariſhes or 
chapelries, the bans ſhall be publiſhed in the church or 
chapel where each of them dwell ; and where both or 
either of the perſons to be married dwell in any extra- 
parochial place having no church or chapel wherein bans 
have been- uſually publiſhed, then the bans ſhall be pub- 
liſhed in the pariſh church or chapel belonging to ſome 
pariſh or chapelry adjoining to ſuch extroparochial 
lace. 
6 And in all caſes-where bans ſhall have been publiſhed, 
the marriage ſhall be ſolemnized in one of the pariſh 
churches or chapels where ſuch bans have been publiſhed. 
$2. 2. No parſon, vicar, miniſter, or curate, ſhall 
be obliged to publiſh bans of matrimony between any 
rſons, unleſs the perſons to be married ſhall ſeven days 
efore the time required for the firſt publication of ſuch 
bans, cauſe to be delivered to ſuch parſon, &c. a notice 
in writing of their chriſtian and ſurnames, and of their 


reſpective abodes within ſuch pariſh, chapelry, or extra- 


arochial place, and of the time during which they have 

dwelt in ſuch houſes reſpectively. _ | 

Sed. 3. No parſon, c. ſolemnizing marriages be- 
tween perſons, both or one of whom ſhall be under the 
age of 21 years, after bans publiſhed, ſhall be puniſhable 
by eccleſiaſtical cenſures, for ſolemnizing ſuch marriages 
without conſent of parents or guardians, whoſe conſent 
is required by law, unleſs ſuch parſon, &c. have notice 
of the diſſent of ſuch parents or guardians. And in caſe 
ſuch parents or guardians, or one of them, publickly 
| cauſe to be declared, in the church or chapel where the 
bans ſhall be ſo publiſhed, at the time of ſuch publica- 
tion, their diſſent to ſuch marriage, ſuch publication of 
bans ſhall be void. ö 


22 Seck. 
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$23; 4. No licence of marriage ſhall be granted by any 
perſon having authority to grant ſuch licences, to ſolem- 
nize any marriage in any other church or chapel, than in 
the pariſh bea 4 or publick N belonging to the pa- 
riſn or chapelry, within which the uſual place of abode 
of one of - + perſons to be married ſhall have been for 
four weeks, immediately before the granting of ſuch li- 
cence z or where both or either of the parties to be mar- 
ried dwell in an extraparochial place having no churchor 
chapel wherein bans have. been uſually publiſhed, then 
in the pariſh church or chapel belonging to ſome pariſh 
or chapelry adjoining to ſuch extraparochial place, 

Se. 5: All pariſhes where there ſhall be no pariſh 


church or chapel, or none wherein divine ſervice ſhall be 


uſually celebrated every Sunday, may be deemed extrapa- 
rochial places for the purpoſes of this act. 

$eZ. 6. Nothing herein contained ſhall deprive the 
archbiſhop of Canterbury and his officers, of the right 
which hitherto been uſed in virtue of 25 Hen. 8. 
cap. 21. of granting ſpecial licences to marry at any con- 
venient time or Place: 


Se4.7. No ſurrogate deputed by any ectleſiaſtical 


judge, who hath power to. grant licences of marriage; 
| ſhall grant any ſuch licence, before he hath: taken an 


oath before the ſaid NN to execute his office 
according to law to the beſt of his knowledge, and hath 

iven ſecurity by his bond in the ſum of 1000. to the 
Püboy of the dioceſe, for the faithful execution of his office. 

Sect. 8. If any parſon ſhall ſolemnize 9 
any other place than a church or public chapel, where 
bans have been uſually publiſhed, unleſs by ſpecial licence 
from the Archbiſhop of Canterbury ; of ſhall ſolemnize 
matrimony without publication of bans, unleſs licence of 
marriage be firſt obtained from ſome perſon having au- 
thority to grant the ſame z every perſon wilfully ſo of- 
fending and convicted ſhall be adjudged guilry of felony, 
and be tranſported to ſome of his e plantations 
in America, for 14 years, according to the laws for tranſ- 
portation of felons. And all 3 ſolemnized in any 
other places than a church or public chapel, unleſs hy 
ſpecial licence as aforeſaid, or without publication of 
bans, or licence of marriage from a * ving authg- 
rity to grant the ſame, ſhall be void. 

S$e8. g. All proſecutions for ſuch felony ſhall be com- 
menced within three years after the offence committed. 

Se. 10. After the ſolemnization of any marriage un- 
der a publication of bans, it ſhall not be neceſſary in ſup- 
port of ſuch marriage to give any proof of the dwelli 
of the parties in the "a pariſhesor chapelries where- 
in the a publiſhed ; or where the marriage is by 
licence, it ſhall not be neceſſary to give any proof that the 
uſual place of abode of oneof the parties, for four weeks 
as aforeſaid, was in the pariſh church of chapelry where 
the marriage was ſolemnized; nor ſhall any evidence in 
either of the ſaid caſes be received to prove the contrary 
in any ſuit touching the validity of ſuch marriage. 

See. 11. All marriages ſolemnized by licence, where 
either of the parties, not being a widower or widow, 
ſhall be under the age of 21 years, which ſhall be had 
without the conſent of the father of ſuch of the parties ſo 
under age; if living, or if dead, of the guardians of the 
perſon of the party ſo under age, or one of them ; and in 
caſe there be no ſuch guardian, then of the mother, if liv- 
ing and unmarricd ; or if there be no mother living and 
unmarried, then of a guardian of the perſon appointed 
by the court of Chancery, ſhall be void. 

Sect. 12. In caſe any ſuch guardian or mother, or any 
of them whoſe conſent is made neceſſary, ſhall be 20 
compos mentis, or beyond the ſeas, or ſhall refuſe their 
conſent to the marriage, it ſhall be lawful for any perſon 
deſitous of marrying, in any of the before mentioned 
caſes, to apply by petition to the Lord Chancellor, who 
is hereby impowered to proceed upon ſuch petition in a 
ſummary way; and in caſe the marriage propoſed appear 
proper, the Lord Chancellor ſhall 1 9 K declare the 


ame to be ſo by an order of court, and ſuch order ſhall 
be deemed as good as if the guardian or mother of the 
perſon, ſo petitioning, had conſented to ſuch marriage. 
Sekt. 13. In no caſe ſhall any ſuit or proceeding be had 
in any eccleſiaſtical court, to compel a celebration of an 
marriage in facie eccleſie, by reaſon of any anc 
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| of matrimony, whether per verba de kee or per 


verba de futuro, entered into after the 25th of March 1754. 

Sea. 14. The church- wardens and chapel- wardens of 
every patiſh or chapelry ſhall provide books of vellum, 
or durable paper, in which all marriages reſpectively, 
there publiſhed or ſolemnized, ſhall be regiſtered, c. 

See. 15. All marriages ſhall be ſolemnized in the pre- 
ſence of two witneſſes, beſides the miniſter who ſhall ce- 
lebrate the ſame. And immediately after the celebration 
of every marriage, an entry thereof ſhall bemade in ſuch 
. in manner and form as by the ſaid act is pre- 
— --. | | iN 

Set. 16. If any perſon ſhall with intent to elude this 
act, italy, infos or _ to be 3 in the regiſter 
book of ſuch pariſh or chapelry, any falſe ent | 
thing relating to any marriage; or 2 * 15 4 
forge, or counterfeit, or cauſe to be falſly made, Sc. or 
auff in falſly making, Sc. any ſuch entry in ſuch regiſter; 
or falſly make, Sc. or cauſe to be falſly made; Sc. or aſſiſt 
in falſly making, Sc. any ſuch licence of marriage as 
aforeſaid; or publiſh as true any ſuch falſe, altered, forged, 
or counterfeited regiſter, or a copy thereof, or r fark 
falſe; Se. licence of marriage, knowing ſuch regiſter or 
licence of marriage reſpectively to be falſe, Sc. or if any 


perſon ſhall willfully deſtroy, or cauſe tobe deſtroyed, any 


regiſter-book of marriages, or any part of ſuch regiſter- 
book, with intent to avoid any marriage, or to ſubject 
any perſon to any of the penalties of this act; every per- 
ſon ſo offending and being convicted, ſhall be adjudged 
guilty of felony, and ſhall ſuffer death. 

See. 17. This act ſhall not extend to the marriages of 
any of the royal family. | 

Se. 18. Nothing in this act ſhall extend to Scotland: 
nor to any marriages amongſt Quaters, or amon - 
ſons profeſſing the Jewiſb religion, where both read oo 
to ſuch marriage ſhall be Quakers, or perſons profeſſing 
the Jewiſb religion; nor to any marriage ſolemnized be- 
7 . of this ſtatute the law for inf | 

the 13 Sec. | | for inforcing con- 

*X in — ſpiritual court is altered. 275 

But in theſe cauſes the temporal courts have given a 
remedy by action, for the breach of promiſe. Cy. Eliz. 

Carter 273. In an action againſt huſband and wife 
the plaintiff declared that he promiſed to marry the de- 
fendant's wife whilſt ſole, and that ſhe the ſame time 
promiſed to take him for her huſband, and averred that he 
tendered himſelf, and that ſhe refuſed; Str. It was 


ing | objected, that marriage was no advancement to a man, 


though it was to a woman; alſo that no time was laid 
when this agreement was to be executed; but the court 
over-ruled both the objections. Cartb. 467. Harriſon v. 
Cage et ux. 1 Salk. 24. S. C. See 2 Salk. 437, 438. 
If a man and an infant at the age of fifteen; promiſe to 
intermarry, and the man refuſes, and after marries ano- 
ther, ſhe may, notwithſtanding her infancy, maintain an 
action; for this is a contract which ſhe may at theſe 
years enter into, being for her advantage; and though 
it may be voidable as to her, yet it is good againſt the 
man, who muſt be preſumed to have acted with as much 
caution as if he had contracted with a perſon of full age. 
Trin. 5 Geo. 2. adjudged between Holt and Ward. Vote: 
By the ſtatute of frauds and perjuries, theſe contrafts muſt 
be reduced into writing. That is contracts in confideration 
of marriage (if not to be performed within one year), 


But mutual promiſes to marry, each are not within the 


ſtatute of frands and perjuries, Vide 1 Stra: 34.—Alſo 
ſee 1 Lord Ray. 316. 2 Show. 16. Skin. 142. 143- 
2 Mod. 310. | | 

A wife cannot bea witneſs againſt or for her huſband, 
nor he againſt or for her, (except in caſe of high treaſon), 
becauſe they are due anime in una Carnes 1 Nelſ. Abr. 
349- At common law a man could neither in poſſeſſion 
reverſion or remainder; limit an eftate to his wife ; but 
by Stat. 27 H. 8. A man may covenant with other per- 
ſons to ſtand feiſed to the uſe of his wife; or may make 
any other conveyance to her uſe; but he may not covenant 
with his wife to ſtand ſeiſed to her uſe, for they are one 
perſon in law. A man may deviſe lands by will to his 
wife, becaufe the deviſe doth not take effect till after his 
death. Co. Lit. 112. | 


Gg | A wits 
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A wife cannot deviſe lands to her huſband for a feme 
covert cannot make a will, as ſhe is ſo entirely under the 
Dower of her huſband, that what ſhe doth cannot be 
called her will. Nel. Ar. 347. | 
If a man takes 1 2 to wife, per dureſs, though mar- 
riage be ſolemnized in facie ecclefie, yet it is merely 
void; and they are not baron and feme, becauſe there is 
not any conſent; and 
conſent. 1 Roll. Ar. 340. 


II. A to the acts and ene of the wife before mar- 
ape binding the hu „ | 
— uſband and wife become one per- 
fon in law, and therefore ſuch an union works an extin- 
guiſhment or revocation of ſeveral acts done by her before 
the marriage; and this not only for the benefit of the 
huſband, but likewiſe of the wife, who, if ſhe were al- 
lowed at her pleaſure to reſcind and break through, or 
confirm ſeveral acts, might be ſo far influenced by her 
huſband, as to do _ greatly to her diſadvantage. 
4 Co. 60. 5 Co. 10. 162. Co. Lit. 55. Hetl. 
2. Cyo. Car. 304. | : : 
l But in 3 would be manifeſtly to the preju- 
dice of both huſband and wife, the law does not make 
her acts void; and therefore if a feme ſole makes a leaſe 
at will, or is leſſee at will, and afterwards marries, the 
marriage is no determination of her will, ſo as to make 
the leaſe void; but ſhe herſelf cannot without the con- 
ſent of her huſband determine the leaſe in either caſe, 


Co. 10. 
e So where a warrant of attorney was given to confeſs a 


- 


judgment to a feme ſole; and the court gave leave, not. 


withſtanding the marriage, to enter up judgment, for 
that the moe) ſhall = be deemed x be revoked or 
countermanded, becauſe it is for the huſband's advantage; 
like a grant of a reverſion to a feme ſole, who marries 
before attornment, yet the tenant may. attorn afterwards ; 
_ otherwiſe if a feme ſole gives a warrant of _— 
and marries, for that is to charge the huſband. 1 

117, 399. | 

But 28 4 feme ſole makes her will, and deviſes her land 
to J. S. and afterwards marries him, and then dies, yet 
J. S. takes nothing by the will, becauſe the marriage 
was a revocation of it; for as the law will not allow a 
woman under coverture to make a will, leſt ſhe ſhould 
be influenced by her huſband in the diſpoſition of her 
eſtate; ſo for the ſame reaſon a will made by a feme ſole 
is countermanded by the marriage, leſt ſhe ſhould be 
influenced by her huſband (if it continued after the co- 
verture) to revoke it, or let it ſtand, as it beft anſwered 

his intereſt, 4 Co. 60. 

Agreements between baron and feme before marriage, 
are by the marriage generally extinguiſhed ; but if a 
perſon, in conſideration of marriage, promiſe to leave his 
wife worth ſo much at his death, this being no duty in 
the life-time of the huſband, 1s not extinguiſhed by the 

Marriage. Cro. Fac. 571, 623. 

A man enters into a bond to his intended wife, condi- 
tioned to leave her 1000 l. the huſband 2 his 
eſtate, and died, not leaving perſonal aſſets to diſch 
the bond; and it was decreed in equity, that though the 
bond was void by law, being extinguiſhed by the mar- 
riage, yet it ſhould be made good inequity ; and that the 
wife might redeem and hold the land till ſhe was ſatisfied 
her debt. 2 Vern. 480. | 

Alſo equity will ſet aſide the intended wife's contracts, 
though legally executed, when they appear to have been 

entred into with an in intent to deceive the huſband, and 
are in derogation of the rights of marriage; as where a 
widow made a deed of ſettlement of her eſtate, and mar- 
ried a ſecond huſband, who was not privy to ſuch ſettle- 
ment; and it appearing to the court, that it was in con- 
fidence of her having fach eſtate that the huſband mar- 
rĩed her, the court fer aſide the deed as fraudulent; fo 
where the intended wife, the day before her 7 
entered privately into a recognizance to her brother, and 


81. 2 Fern. 17. 


age with a ſecond 


But where a widow, before her marr; 
| huſband, affigned over the greateſt part of her eſtate to 


band; and it being 


it cannot be a marriage without 
; I ] count. 


C marriage 


it was decreed to be delivered up. - See 2 Chan. Rep. 79, 


* 
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truſteẽs for children by her former huſband : and though 


it was inſiſted that this was without the privity of the 
huſband, and done with a deſign to cheat him, yet the 
court thought, that a widow might thus provide for her 
children before ſhe put herfelf under the power of a huſ- 
| ved that. 8000/. was thus ſettled, 
and that the huſband had ſuppreſſed the deed, he was de- 
creed to pay the whole money, without directing any ac- 
1 Vern. 408. ; 

A woman being married agreed with her huſband, 
that ſhe ſhould have poxwer to aft as a feme ſole notwith- 
ſtanding that marriage; the huſband died; and ſbe married 
another huſband, who was not pry to the ſettlement on 
the former marriage. It was decreed, that the ſecond 
huſband ſhould not be bound by that ſettlement on the 
former marriage. 2 Vern. 17, 18. ö 

A. before marriage with M. agrees with M. by deed 
in writing, that ſhe, or ſuch as ſhe ſhould appoint ſhould, 
during the coverture, receive and diſpoſe of the rents of 
her jointure, by a former huſband as ſhe pleaſed. Per 
cur. The aforeſaid agreement with the feme herſelf before 
marriage, was by the marriage extinguiſhed. Chan, Ca. 21. 

The baron before marriage articled with the feme to 
make a ſettlement of certain lands, before the marriage 
ſhould be ſolemnized ; but they intermarried before the ſet- 
tlement. Then the baron died; and on a bill by the 
widow for an execution of the articles, it was decreed 
againſt the heir at law of the baron; who objected, that 

ing before the execution of the ſettlement ' was a 
waiver of the articles, and the benefit of them; and ſhe 
being the only party with whom they were made, her 

with the other party before performance was a 
releaſe in law. 2 Vent. 343. 5 

Upon a treaty of marriage the man gave a bond to the 
woman, condition d that if he did permit ber to diſpoſe of 
1008. then the bond ſhould be void. Afterwards the mar- 
riage took effect, ſo that the bond became void, yet this was 
held to be a good agreement; and the court decreed, that 


. | the huſband ſhould give bond to truſtees with the ſame 


condition; it was held, that a bill may be exhibited by 
her 22 any; or if truſtees exhibit a bill for or on 
her behalf, it is good either way. 2 Freem. Rep. 208. 

III. mo the power of the huſband over the wife's per- 

ſon, &c. 

By marriage the huſband hath power over his wife's per- 
ſon; and he may correct his wife. Dalt. 284. But if he 
threaten to kill her, &c. ſhe may make him find ſurety 
of the peace, by ſuing a writ of ſupplicavit out of 
Chancery or by preferring articles of the peace againſt him 
in the court of King's Bench, or ſhe may apply to the 
Spiritual Court for a divorce propter ſævitiam. Crom. 28, 
136. F. N. B. 80. Hetl. 149. cont. 1 Sid. 113, 116. 


Dalt. c. 68. Lamb. 7. Crom. EP 3 
c proc 


But a wife cannot, either by 

amy bring a homine replegiando againſt her huſband, for 
he has by law a right to the cuſtody of her, and may, if 
he think fit, confine her, but he muſt not impriſon her ; 
if he does, it will be good cauſe for her to apply to the 
ſpiritual court for a divorce propter ſævitiam; and the 
nature and proceedings in the writ de homine replegiando 
ſhew that it cannot be maintained by the wife againſt her 


huſband. Prec. in Ch. 492. 

With regard to aftions by the huſband for criminal con- 
verſation with his wife. 48885 | 

icence by huſband to the wife to lie with another man 

cannot be pleaded in bar to an action of treſpaſs by the 
huſband ; nor that ſhe was a notorious lewd woman; but 
theſe matters may be given in mitigation of damages. 
12 Meg. 232. On licence proved, he ought to recover, 
not being damnified. | 

If adultery be committed with another man's wif: 
without any force, but by her own conſent, though the hui- 
band may have aſſault and battery, and lay it vi & armis; 
yet they ſhall in that caſe puniſh him below for that very 


4 offence ; for an indictment will not lie for ſuch an aſſault 


and battery ; neither ſhall the huſband and wife join in 
an action at Common law; and therefore they proceed 
below either civilly, that is, to divorce them, or cri- 
minally, becauſe they were not criminally proſecuted 


aboye ; and the true action for the huſband in ſuch caſe 


is 


8 , we eres * 
. 
; 


| 1 2 
8 5 8 A 
is a ſpecial action, quia the defendant uxorem raphit,. and , during the coverture, after the death of the fene. 1 D&rt. 


| ie. d conſertium amifit ; per Holt Ch. J. | 719. And arrears due in the life-time of the husband; 
—_ pay — — for chat — offence is not | after his death, ſhall ſurvive to the wiſe, if ſhe - outlives 


him, and her adminiſtrators after her death. 2 Lut. 1181. 
gies 5 A feme leſſee for rue 1 N * husband and 
| be buſband's intereſt in her eſtate, c. dies, the baron ſhall charged in action of debt for 0 | 4 

2 — power —— bis — ate; and if ſhe | the rent which was grown due during the coverture, be- 
hath a fee, he gaineth a frechold in her right; he alſo | cauſe he took the profits out of which the rent oughr to 

gainerh her chattels real, as terms for years, Sc. and | iſſue. Reit. 125. Raym. 6. Bur if ſuch a feme leſſee 
all chattels perſonal, in poſſeſſion of the wife, are the huſ- | takes 4aroz and dies; tis faid the baron ſhall not be 
band's : but where the wife is out of poſſeſſion or is poſ- charged for waſte during. the coverture ; for he was 

| ſefſed only as executrixz or the chattels are debts and | never leſſee. 1 Dazv. 718. If a leaſe is made to Baron 
things in action; if they are not recovered by him and his | and feme, and the huſband dies, and. the wife accepts of 
wife, the huſband ſhall not have them: 1 Inſt. 299, 351- | the land, though ſhe may be obliged to pay the rent, 
Though mo Loy qo lands, is not in nature of a | or to perform a condition on the part of the leſſor; yer 
choſe in eSiow, but of rent, and is given to the huſband | ſhe is not bound to perform collateral covenants, as to do 
by the intermarriage. 1 Chan. Ro 189, The law gives | no waſte, or to repair houſes, &c. 1. Brownl.-31. But 
the huſband an abſolute power of diſpoſing of her per- in either of theſe caſes, we conceive for waſte, & c. action 
ſonal property, no act of her's being of any force to affect on the caſe will le. 5 9 
or transfer that, which by the intermarriage ſhe has re- Where a ſtatute or obl is made to a baron and 
ſigned to the huſband ; but the freehold and inheritance | feme, or to her 2 coverture; the husband only can 

the wife, is ſubject to other rules and regulations; for | make a defraſance of it; and conclude the wife. 1 Hf. 

the husband — does not become abſolute 331. OY ti . 

roprietor of the inheritance, but as the governor of the If a feme covert ſues a woman in the ſpiritual court 
family is ſo far maſter of it as to receive the profits of it | for adultery with her huſband, and obtains a ſentence 
during her life, but has no power to make an abſolute | againſt her; and coſts, the husband may releaſe theſe coſts 
ſale of it without her conſent. 10 Co. 42. 2 Iiſt. 510. | for the marriage continues, and whatever accrues to the 
1 Sid. 11. 1 Roll. Abr. 347. WS wife during coverture, belongs to the husband ; per Holt 

If lands be given to a man, and ſuch a woman who | Ch, Juſt. on motion for prohibition: 1 Sakk. 115. | 
ſhall be his wife, the man ſhall have the whole: but ifa | But if the husband and wife be divorced a menſa & = 
feoffment be made to the uſe of the feoffee, and his wife | /boro, and the wife has her alimony, and ſues for defa- | 
that ſhall be, the wife he afterwards marries ſhall take | mation or other injury; and there has coſts, and the 
jointly with him. 1 Rep. 101. If baron and feme are | husband releaſes them, this ſhallnor bar the wife, for theſe 
Jointenants for years, the aron-may diſpoſe of the whole: | coſts come in lieu of what ſhe hath ſpent out of her ali- 
and if the baron hath a term in the right of his feme, he | mony, which is a ſeparate maintenance, and not in the 
may grant over the whole. 1 Daxv. 702. But he can- | power of her husband. 1 Roll. Rep. 426. 3 Buſft. 264. 
not diſpoſe of it by will, if he doth not ſurvive her. 1 | 1 Roll. Abr. 343. 2 Roll. Abr. 293. 1 Salk. 113. 
ts. by 184. And as the husband ſurviving the wife | A legacy was given to a feme covert, who lived ſepa: 
ſhall enjoy her term, againſt her executors: ſo if the wife | rate from her husband, and the executor paid it to the 
ſurvive her husband, the ſhall have her term for years; or | feme, and took her receipt for it; yet on a bill brought 
other chattels real again, if tbe busband bath not altered | by the husband againſt the executorg he was decrecd to 
theproperty. 1 Inft. 351. And if the husband c pay it over againz with intereſt. 1 Vern. 261; 
the chattel real of his wife with a rent. Sc. if ſhe ſur- | | | 
vives him, it will not bind her: for ſhe ſhall hold it diſ- V. In regard to debts cintrafied by the wife before mar- 

as ſhe comes in paramount the charge. riage. + p Pp | ; 

A husband poſſeſſed of a term in his wife's right, may | If a feme ſole indebted takes husband; it is then the 
make a leaſe for years of the land, rendering rent to his | debt of the husband and wife, arid: both are to be ſued 
executors or aſſigns, to commence after his death. 1 Nel: \ for it; but the husband is not hable after the death of 

Ar. 344. But if a leaſe be conveyed by a feme ſole, in] the wife, unleſs there be a judgment againſt both during 
truſt for the uſe of herſelf, if ſhe afterwards marries, it | the coverture. 1 Roll: Abr. 381: Where there is judg- 
cannot be diſpoſed of by the husband: If ſhe dies, he ſhall | ment againſt a feme ſole, who marries and dies, the Baron 
not have it, but the executors of the wife. March 44. | ſhall not be charged therewith : though if the judgment 
See 2 Vern. 270. A legacy is given to a feme ſole to be | be had upon ſcire facias againſt. baron and feme, and then 
paid preſently, or at a day to come, if ſhe marry and | the feme dies, he ſhall be. charged. 3 Med: 186. In 
die, before any releaſe or diſpoſal thereof by her husband; | ation brought againſt a feme ſoleg if pending the action 
in that caſe, her executor or adminiſtrator, it has been | ſhe marries, this ſhall not abate the action; but the 
held, ſhall have it: and if a promiſe, or bond be to a | phintiff may proceed to judgment andexecution againſt 
feme, or the baron andfeme, and the husband dies before} her, according to the action was commenced. 1 Lill. 
he recovers, or releaſes the ſame, the wife and not his | 217, Trin.12 V. 3. And if habeas corpus be brought 
executors, ſhall be intitled to it. F. N. B. 121. 7 Hen. | to remove the cauſe, the plaintiff is to move for a proce- 


6. 2. Mich. 17 Jac, 1. A man and his wife covenanted | dendo on the return of the habeas corpus : alſo the court of 
by indenture, but the wife did not ſeal it; and it was held, | B. R. may refuſe it, where brought to abate a i action 
that if the ene ſealed and delivered it in_the name G | 1 Sal P 
the feme, it would be the deed of the wife, during the | In general the husband is liable wife's de | 
life of the husband : bur if land is given to husband and — before marriage, whether ” _ — debts con- 


wife, and the heirs of their two bodies, and the husband | her or notz and this the law preſumes — — 
alone ſuffer a common recovery; this will not bind the by the marriage the rs Acquires an abſolute intereſt 


_— = although the husband ſurvive his wife. 1 Cro. | in the perſonal eſtate of the wife, and has the receipt of 
769. 3 Rep. 5, 34 the rents and profits of her real ing | 
The wife ſhall be received to defend her right, on the | alfo whatever Aus to hs cn —— . — 


default of the husband, and he cannot prejudice his wife; | during the coverture, belongs to the husb nd; { 
1 d 3 Delong 3 hat in 
as to her freehold-and inheritance. FJenk. Cent. 79. A | favour of creditors, and tha perſe in 405 — re- 
husband cannot alien the wife's lands ao by fine 8 3 ew! of ip e eee 


dal N udice another, the law mak | 
me joins; if he doth, ſhe may recover them after his | thoſe debts with which he 0464-9 OY K. N B. 
death by Cui in vita. And by ſtatute, where a husband | 265. 20 Hen. 6. 22. 3. Moor 468. 1 Noll. 8 3 
2 — of » wife's lands, for twenty one years, Fc. 3 Med. 186. W791 e 6 

e is to be made a party, and the rent reſerved to huſ- | If baron and feme are {i ife” entered 
band and wife, and 1 heirs of the wife, &c. This is | into by the feme befygre — 3 is had | = 
of leaſes of lands of the wife's inheritance. Stat. 32 H. thereupon, and the wife dies before execution, yet the | 4 
8 cap. 28. If a feme having a rent for life takes husband | husband is liable; for the judgment has altered the debt. 1 
the baren ſhall have action of debt for the rent incurred 1 Sid 337 * When 
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When 
- Tron 1 ; 
2 he ſhall be diſcharged on common bail, let - 
the cauſe of action be what it will: but if baron and 
feme be arreſted, the husband ſhall not 1 un- 
leſs he give bail for his wife as well as himſelf. Mod. 
Caſ. 17. If judgment be againſt husband and wife, he 
dies and ſhe ſurvives, execution may be againſt her. 


1 .8 L 10, 50. : 
1 g widow executrix, Sc. her 


Where a man marries a 
evidence ſhall not be allowed to charge her ſecond huſ- 
| "band with more than ſhe can prove to have actually come 


to her hands. Agreed per cur. Abr. Eq. Ca. 227. Hil. 


. 15 feme executrix takes baron, and afterwards — re- 
leaſes debt of the teftator by deed in ber own dame, this 13 
l . SS teſtator; per Littleton, but 
Loot cuntra without her baron. Br. Coverture, pl. 32. 
D. confeſſed a judgment to F. who made his wife, the 
plaintiff, exccutrix and died; ſhe adminiſtered and married 
aYecond huſband, and then ſhe alone, without her huf- 
band, acknowledped ſatisfaftion, though no real ſatisfattion 
Was The court held that this was not good. 
Sid. 31. | 8 
2 adminiſtratrix under 17 ſhall join with her huſ- 
band in an action; per Twiſden J. Mod. 297. 
It was aid, that if a feme be made executrix who does 
not adminiſter, and ſhe takes baron, the baron may admini- 
ſter for him and his feme, and prove the teſtament, &c. 
and there releaſe of the baron is good. Br. Executors, 
147. 
pl Ea dee executrix takes baron, and he releaſes all ac- 
tions, this ſhall be a bar during the coverture without 
queſtion ; by the juſtices. But Cooke doubted if it ſhall 
be a bar after the death of the baron; but per Pigot, onc 
extinct is for ever. Bi. Releaſes, pl. 29. | 

If a feme executrix take baron, and the baron puts him- 
ſelf in arbitrement for debt of the teſtator, and award is 
made, and the baron dies, the feme ſhall be barred ; per tot. 
cur. Brook ſays, that from hence it ſeems to him, that 
the releaſe of the baron without the feme is a good bar 
againſt the feme; quod conceditur, anno 39 H. 15. and 
therefore there he excepted thoſe debts in his releaſe, 
otherwiſe they had been extinct. Br. Releaſes, pl. 79. 

A feme executrix takes baron, and they bring debt as 
executors, and have judgment; the defendant pleaded out- 
lawry of the husband in bar; but per cur. Clearly the huſ- 
band forfeits nothing of the goods which the wife hath as 
executrix; and judgment for the plaintiff. , 3 Bulft. 210. 

The poſſeſſion of the wife as executrix, is alſo the poſ- 
ſeflion of her baron, and damages recovered in trover of 
them, ſhall be to the eſtate of teſtator, and ſo may con- 
cern them both. Sty. 448. : 

Obligee made his wife executrix. She married a ſecond 
husband, who became bankrupt, and the commiſſioners aſ- 
ſigned this debt. But by Holt Ch. J. they have no power 
to aſſign any thing but what is the bankrupt's eſtate, and 
if the wife dies before aſſignment by him, there muſt be 
an adminiſtration de bonis non. His power to diſpoſe of 
her eſtate does not make a title in him; and though he 
ee of a term which be bas in jure uxoris, yet if 
he becomes a bankrupt, the commiſſioners cannot aſſign 
over this eſtate; and by Poel J. they have nothing to do 
with the debts of the teſtator, but only with the debts of 

the bankrupt.  Holf's Rep. 104, 105. 

Where the wife has debts or duties due to ber, ſhe can- 
not, by making another perſon executor, preclude her 
husband from that benefit which to him ſhould appertain 
as adminiſtrator of her goods. Went. Off. Ex. 200. 

But where they belong to ber as executrix, no benefit can 
redound to the husband by having ſuch adminiſtration of 
his wife's goods ; for thoſe ſhould go to the next a-kin 
of the wife's teſtator, who muſt take adminiſtration de 
Bonis non of ſuch teſtator, if ſhe has no . executor, and 
therefore her making executor as touching theſe brings 0 
Prejudice to her baron, and ſo is out of the reaſon of the 
cale of Ognell v. Underhill and Appleby. Went. Off. Ex. 200. 

Where the wife is  executrix and legatee, if ſhe claims 
as executrix, and dies, if the ſecond baron would have 


baron and fine are ſued, the husband muſt make ſhe had claimed 
for dime and his wife. If a wife be | had not bern in poſſe 


” 


* 


B A R 
the land and the term in it as legatee, and 
eon, adminiſtration taken of the rights 


and debts of the wife had been good as to that intent, 
tho' his wife was not actually poſſeſs d of it, but only 
had a right unto it, and of ſuch things in action the huſ- 
band might be executor or adminiftrator to his wife; and 
if the baron takes adminiſtration differently, and brings 
action, he will be nonſuit, and if the «wife before election 
marries, the baron may make the election. Lev. 216. 
pl. 298. Mich. 32 & 33 Eliz. C. B. in caſe of Cheyney 
v. Smith. | 
Ifa man marries an adminiſtratrix to a former husband 
who in her widowhood waſted the aſſets of her inteſtate, 
the husband 1s liable to the debts of the inteſtate, during 
the life of the wife; and this ſhall be deemed a devaſtavst 
in him. Ov. Car. 63. 
VI. In regard to her contracts during marriage. 1 
Every gift, grant, or diſpoſition of goods, lands, or 
other thing whatſoever, and all obligations and feoff- 
ments made by a feme covert, without her husband's con- 
ſent, are void. 1 H. g. 125. Fitz. Convert. 18. | 
But the husband is obliged to maintain his wife in 
neceſſaries : yet they muſt be according to his and 
eſtate, to charge him: and neceſſaries may be ſuitable to 
a husband's degree of quality, = not to his eſtate ; alſo 
they may be neceſſaries, but not ex neceſſitate to charge 
the husband. 1 Mod. 129. 1 Nelſ. Abr. 354. If a 
woman buys things for os neceſſary apparel, though 
without the conſent of the husband, yet her husband 
ſhall be bound to pay for it. Brownl. 47. And if the 


wife buys any thing for herſelf, children, or family, and 


the baron does any act precedent or ſubſequent whereby 
he ſhews his — He he may be charged thereupon. 1 
Sid. 120. Though a wife is very lewd, if ſhe cohabits 
with her husband, he is chargeable for all neceſſaries for 
her, becauſe he took her for better for worſe: and ſo he is 
if he runs away from her, or turns her away; but if ſhe 
goes away from her husband, then as ſoon as ſuch ſepa- 
ration is notorious, whoever gives her credit doth it at 
his peril, and the hus band is not liable, unleſs he take 
her again. 1 Salt. 119. Although a husband be bound 
to pay his wite's debts for her reaſonable proviſion, yet if 
ſhe parts from him, 6, by reaſon of any misbe- 
haviour, and he allows her a maintenance, he ſhall never 
after be charged with her debts, till a new cohabitation; 
but if the husband receive her, or come after her, and 
lie with her but for a night, that may make him liable to 
the debts. Paſch. 3 Ann. Med. Caf. 147, 171. And if 
there be an agreement in writing between a husband and 
wife to live ſeparate, and that ſhe ſhall have a ſeparate 
maintenance, it ſhall bind them both till they both agree to 
cohabit again; and if the wife is willing to return to her 
husband, ſhe may; but it has been adjudged that the huſ- 
band hath no coercive power over the wife to force her, 
though he may viſit her, and uſe all lawful means in order 
to a reconciliation. Mich. Geo. 1. Mod. Caf. in L. & E. 
22. Sed quere as to her power to return. Where 
there is a ſeparation by conſent, and the wife hath 
a ſeparate allowance, thoſe who truſt her do it upon 
her own credit. 1 Salt. 116. If a husband makes his 
wife an allowance for clothes, Sc. which is conſtantly 
paid her, tis ſaid he ſhall not be charged. 1 Sid. 109. 
And if he forbids particular perſons to truſt. her, he will 
not be chargeable; but a prohibition in general, by put- 
ting her in the news- papers, is no legal notice not to 
truſt her. 1 Vent. 42. * ET 

The baron in an account ſhall not be charged by the 
receipt of his wife, except it came to his uſe. 1 Banv. 
707. Let if ſhe uſually receives and pays money, it will 
bind him in equity. Abr. Caſ. Eg. 61. For goods fold 
to a wife, to the uſe of the husband, the husband ſhall be 
charged, and be obliged to pay for the ſame. Sid. 425. 
If the baron is beyond ſea in any voyage, and during his 
abſence the wife buys neceſſaries, this is a good evidence for 
a jury to find that the baron aſſumpſit. Sid. 127. 

But ſuch evidence is only preſumptive, and not conclu- 
ive evidence, and therefore the jury in ſuch caſe finding 
it ſpecially, the court cannor give judgment againſt the 
baron; for their being neceſſaries and the employment 


advantage of it, he muſt take letters of adminiſtration de 
bonis non of the firſt husband, and not of the wife; butif 


with the reſidue of the ſpecial circumſtances, is only mat- 
ter of evidence, upon which the jury ſhould proceed to 
| | aſcertain 


- 


5. 127. in caſe of Mandy 


ene covert ſlander any Ge 0 
WE muſt be ſued for it, and execution is to be awarded againſt 
him. 


. 


% 
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| afcertain the fact. whether the have promiſed or not. 
„ l 
| And the baron might contradict ſuch preſumptive evi- 
ee by other proofs; as that he gave ber ready money to 
buy, &c. Sid. 127. in caſe of Mandy v. Scott. LY 
If the wife pawns her cloaths for money, and afterwards 
borrows money to redeem them, the husband is not charge- 
able unleſs he were conſenting, or that. the firſt ſum came 
to his uſe. 2 Show. 283. | 5 
If a wife takes up cloths, as (ilk, Sc. and pawns them 
before made into clothes, the huſband ſhall not pay for 
them, becauſe they never came to his uſe; otherwiſe if 
made up and worn, and then pawn'd; per Holt Ch. J. at 
ball. 1 Salk. 118. 
2 wife may uſe the goods of her huſband, but ſhe may 
not diſpoſe of them: and if ſhe takes them away, it 1s 
not felony, for ſhe cannot by our law ſteal-the goods of 
| her huſband; but if ſhe delivers them to an adulterer, 
and he receives them, it will be felony in him. 3 yp. 
308, 310. | | | | 


VII. As to crimes committed by the wife. 

The will of the wife is ſubject to that of the huſband ; 
ſo that if they commit a felony together, ſhe ſhall be nei- 
ther principal nor acceſſary: and if a wife doth damage 
to another, ſhe can make no ſatisfaction during the cover- 
ture, but the huſband muſt do it. F. N. B. 188. 

But if huſband and wife commit treaſon or murder, 
they ſhall be both found guilty ; and the wife ſhall not 
be diſcharged, on preſumption it was by coercion of the 
huſband. 1 Hale's Hiſt. P.C. 47. And a wife for her 
own crimes, may be indicted without her huſband ; and 
ſhe may ſue and be ſued without her huſband, in the ſpi- 
ritual court. 9 Rep. 72. 2 Roll. Abr. 298. So if ſhe 
commit a theft of her own voluntary act, or by the bare 
command of her huſband, ſhe is puniſhable as much as 
| if ſhe was ſole. H. P. C. 65. Dalt. 104. 27. Af. pl. 
40. Fitz. Coron. 199. 0 
A man muſt anſwer for the treſpaſſes of his wife: if a 
rſon, Sc. the huſband and wife 


11 Rep. 62. But where a feme covert commits a 
treſpaſs vi & armis, and action is brought againſt baron 
and feme, if the jury find the wife guilty; and the huſ- 
band not; here the wife ſhall be impriſoned, until the 
| huſband pays the fine. Fenk. Cent. 23. 

A feme covert generally ſhall anſwer as much as if ſhe 
were ſole, for any offence not capital againſt the Common 
law or ſtatute ; and if it be of ſuch nature, that it may 
be committed by her alone, without the concurrence of 
her huſband, ſhe may be puniſhed for it without the huſ- 
band, by way of indictment, which being a proceeding 

ounded merely on the breach of the law, the huſband 
hall not be included in it for any offence to which he is 
no way privy. 9 Co. 71. Hawk. P. C. 3. See Moor 
813. Hob. 93. Ney 103. Savil 23. Cro. Fac. 482. 

11 Co. 61. | 
A feme covert lent 20 J. to be paid at 20s. by the 

week, and one ſhilling and ſixpence intereſt ; the borrower 
paid the intereſt, which amounted to 30s. which the 
wife exacted and received; and this appearing on evi- 
dence, in an action brought by the husband for the money, 
Holt Ch. J. ruled it to be an uſurious contract by the 
huſband, ſufficient to diſcharge and avoid the obligation 
civiliter, though not ſufficient to charge the huſband 
criminaliter. Skin. 348. 

If the wife incur the forfeiture of a penal ſtatute, 
the huſband may be made a party to an action or infor- 
mation for the ſame, as he may nerally to any ſuit 
for a cauſe of action given by his — and ſhall be liable 
to anſwer what ſhall be recovgged thereon. See 1 Hawk. 
P. C. 3. and the authorities there cited. 

Tf a feme covert pretending herſelf to be ſole, marries 
a ſecond huſband, he ſhall have no action againſt the firſt 
becauſe this action is founded on the comunication and 
contract of the wife, which will not bind. the huſband ; 
beſides this is felony. 1 Sid. 375. 1 Lev. 237. 

Husband and wife may be found guilty of auſance, bat- 
tery Fc. and the reaſon why in burglary, larceny, c. 
ſhe is excuſed, is, becauſe ſhe could not tell what property 


the huſband might claim in the goods. rg. 10 Med. 63. 


u AN 


Huſband and wife were indicted for keeping à Be 
houſe and procuring lewdneſs, The court held the indict- 
ment good, and ſaid; that keeping the houſe dots not 

neceſſarily import property, but may ſignify that ſhare ot 
govegumens which the wife has in a family as well as the 
usband. 10 Med. 63. r 

HFuſdand and wife were indicted for keeping a common 

gaming - bouſe, and held , and compared it to the caſe 

of Queen v. Williams; for as there the wife may be con- 
cerned in acts of bawdry, ſo here ſhe may be active in 
promoting gaming, and furniſn the gueſts with all con- 

veniencies for the purpoſe, 10 Mod. 33. 


VIII. Of a#ts done by one or both jointly or feverally; Ec. 

At Common law, any alienation made by the huſband 
of the wife's land, whether by feoffment, fine or reco- 
very, was a diſcontinuance, and after his death ſhe was 
put to her cui in vita, to reinſtate herſelf; but now by 
the ſtatute 32 H. 8. cap. 28. it is provided, That no fine 
levied by the huſband alone, of lands, being the . freehold and 
inheritance of the wife, ſhall in any wiſe be or make à diſ- 
continuance, or be otherwiſe prejudicial to her or her heirs, 
but that the wife and her heirs ſhall and may lawfully enter 
into the ſaid lands, according to their rights and titles there- 


in. 2 In. 681. e e, 
A wife is ſub poteſtate viri, and therefore her acts ſhall 


not bind her, unleſs ſhe levy a fine, Sc. when ſhe is ex- 


amined in private, whether ſhe doth it freely, or by com- 
pulſion of the huſband : if baron and feme levy a fine, this 
will bar the feme: and where the feme is examined by 
writ, ſhe: ſhall be bound; elſe not. 1 Daxv. Abr. 708. 
Therefore where baron and feme acknowledge a deed to 
be inrolled, or a ſtatute, c. this will not bind the feme, 
becauſe ſhe is not examined by writ. OD 

If a common recovery be ſuffered by huſband and wife 
of the wite's lands, this is a bar to the wife ; for- ſhe 
ought to be examined upon the recovery. Pl. Com. 514. 
4. 10 Co. 43. 4. 1 Roll. 347. 1. 19. Vide poſt. this 
diviſion. | | 
So if huſband and wife are vouchees in a common re- 
covery, the recovery ſhall he a bar, tho* the wife be not 
examined, for tho? it be proper that ſhe be examined, yet 
that is not neceſſary, and is frequently omitted. DzZ. 
1 Sid. 11. per Roll. Sti. 319, 320. | 

A wife is diſabled to make contracts, Sc. 3 Inſt. 110. 
And if a married woman enters into bond as feme ſole, 
if ſhe is ſued as feme ſole, ſhe may plead Non eſt factum, 
and the coverture will avoid her bond: 1 Lill. Ar. 217: 
A feme covert may plead non aſſumpfit, and give coverture 
in evidence, which makes it no promiſe, &c: Raym. 395. 

In caſe money be due to the huſband by bill er bond, 
or for rent on a leaſe, and it is paid to the wife ; this 
ſhall not prejudice him, if after payment he publickly 
diſagrees to it. 19 Fac. 1. B. R. 2. Shep. Ar. 426. 

It a feme covert levies a fine of her own inheritance 
without her huſband, this ſhall bind her and her heirs, 
becauſe they are eſtopped to claim any thing in the land, 
and cannot be admitted to ſay ſhe was covert againſt the 
record ; but the huſband may enter and defeat it, either 
during the coverture, to reſtore him to the freehold he 
held jure uxoris, or after her death, to reſtore himſelf to 
his tenancy by the courteſy, becauſe no act of a feme co- 
vert can transfer that intereſt which the intermarriage has 
veſted in the huſband ; and if the husband avoids it du- 
ring the coverture, the wife or her heirs ſhall never after 
be bound by it. Bro. Tit. Fines, 33. 10 Co. 43. Hob. 
225. 7 Co. 8. Co. Litt. 46. 

If a man leaſes to baron and feme for years rendering 
rent, and dies, the feme ſhall be bound by it; contrary 
8 other collateral covenants. Br. Baron and Feme, pl. 
78. 
Leaſe made by baron and feme ſhall be ſaid to be the leaſe 
of them both, till the feme diſagrees, which ſhe cannot do 
in the life of the baron, and waſte lies by both. Br. 
Agreement, pl. 6. - 

A man was infeoffed to the uſe of a feme ſole, who 
took an husband. They both for money ſell the land 70 
B. who pays it to the wife, and ſbe and her husband do 
pray the feoffee to make eſtats to B. Afterwards her huſ- 


— 


band dies. Now, by the Chancellor and all the juſtices, 
Hh Me 
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ſhe ſhall have aid again nſt the firſt feoffee by ſubpotha, to 
pars her for theland; and if the ſecond feoffee were 
conuſant, a ſubpœna ſhall be againſt him for the land; 


for all chat the wife did during her coverture (as they 


ſaid) ſhall be taken to be done r fear of the husband. 
Cary s. Rep. 18. 19. 


Fine by E. to the uſe of himſelf for life, remainder 10 


bis wwife that ſhould be at the time of bis death, for life; re- 
—_ 2 ſon of E. in —4 E. took to wife A. 
of fine levied hy E. and A. his wife who afterwards fur- 
vived him, and other uſes declared, is no Bar to her, be. 
cauſe it was uncertain who would be the perſon; but had 
the perſon been certain, there perhaps, notwithſtanding it 
was but a poſſibility, it might have been a bar; per 
Walmfley J. Cro. E. 826. pl. 31. 


The examination of a feme covert is not always ne- 


ceſſary in levying of fines, becauſe that being provided 


that ſhe may not at the inſtance of her husband make 


rty, it follows, that 


y diſpoſition of her 
_—— e an eſtate by the fine, 


when the husband and wife do 


and part with nothing, the feme need not be examined ; 


but where ſhe is to convey or paſs any eſtate or intereſt, 
either by herſelf or jointly with her husband, there ſhe 
hy 09-4 be examined; therefore if A. levies a fine comereo 
to 

feme ſhall be examined; ſo it is where ſhe takes an eſtate 


by the fine, rendering rent. 2 Inft. 5135. 2 Roll. Abr. 


T7. 
"if baron and feme by fine ſur conceſſit grant land to 
J. S. for 99 years, and warrant the ſaid land to F. S. 


during the ſaid term, and the baron dies, and J. S. is 


evicted by one that hath a prior title, he may thereupon 
bring covenant againſt the feme, notwithſtanding ſhe was 
covert at the time when the fine was levied. 2 Saund. 
177. 1 Sid. 466. S. C. 1 Mod. 290. 2 Keb. 684. 
70g. ä ; 
l T as well as a fine by a feme covert, is 
good to bar her, becauſe the precipe in the recovery 
anſwers the writ of covenant 1n the fine, to bring her 
into court, where the examination of the judges deſtroys 
the preſumption of the law, that this is done by the co- 
ercion of the husband, for then it is to be preſumed 


they would have refuſed her. 10 Co. 43. 2 Roll. Abr. 


395. Vide ante this diviſion. 

If a husband diſſeiſe anotherto the uſe of his wife, this 

does not make her a diſſeiſoreſs, ſhe having no will of 
her own, nor will any agreement of hers to the diſſeiſin 
during the coverture, make her guilty of the diſſeiſin, for 
the ſame reaſon ; but her ment after her husband's 
death will make her a diſſeiſoreſs, becauſe then ſhe is ca- 
pable of giving her conſent, and that makes her tenant 
of the freehold, and ſo ſubject to the remedy of the diſ- 
ſeiſee. 1 Roll. Ar. 660. Bro. Diſſeiſin 67. 

But if a feme covert actually enters and commits a diſ- 
ſeiſin, either ſole or together with her husband, then ſhe 
is a diſſeiſoreſs, becauſe ſhe thereby gains a wrongful poſ- 
ſeſſion; but ſuch actual entry cannot be to the uſe of her 
husband or a ſtranger, ſo as to make them diſſeiſors. 
becauſe though by ſuch entry ſhe gains an eſtate, yet ſhe 
has no power of transferring it to another. Co. Lit. 357. 
1 Roll. Abr. 660. Bro. Diſſeiſn 15, 67. See 8 Hen. 6, 
14. cant. 

If che husband ſeiſed of lands in right of his wife, 
makes a leaſe thereof for years by indenture or deed poll 
reſerving rent; all the books agree this to be a eaſe 
for the whole term, unleſs the wife by ſome act after the 
husband's death, ſhews her diſſent thereto, for if the ac- 
cepts rent which becomes due after his death, the leaſe 
is thereby become abſolute and unavoidable; the reaſon 
whereof 1s, that the wife, after her intermarriage, bein 
by law diſabled to contract for, or make any diſpoſition 
of her own poſſeſſions, as having ſubjected herielf and 
her whole will to the will and power of her husband ; 
the law therefore transfers the 
tracting for her poſſeſſions to the husband, becauſe no 
other can then intermeddle therewith, and without ſuch 
power in the husband, they would be obliged to keep them 
in their own manurance or occupation, which might be 
greatly to the prejudice of both: but to prevent the huſ- 
bands abuſing ſuch power, and leſt he ſhould make leaſes 


aron and feme, and they render to the conuzor, the 


g | debts, nor ſhall any promiſe by the wife, to that 


wer of dealing and con- 


. 


A 


to the prejudice of his wife's inheritance, the law has 


left her at her liberty after his death, either to affirm and 
make fuch leaſe, or defeat and avoid it, as ſhe finds 
it fubſervient to her own intereſt, and this ſhe may do, 


ſtatute 32 Hen. 8. cap. 28. Bro. Acceptance 10. Bro. 
Leaſes 24. 'Cro. Fac. 332. 2 And. 42. Co. Lit. 45. 


Husband and wife make a leaſe for years, by indenture, 


husband before any day of payment dies; the wife takes 
a ſecond husband, and he ar the day accepts the rents, 
and dies; and it was held, that the wife could not now 


avoid the leaſe, for by her ſecond marriage ſhe transferred 


her power of avoiding it to her husband, and his accep- 


tance of the rent binds her, as her own act before ſuch 
marriage would have done; for he by the marriage ſuc- 
ceeded into the power and place of the wife, and what 
ſhe might have done either as to affirming or avoiding 
ſuch leaſe before marriage, the ſame may the husband do 
after the marriage. Dyer 159, 1 Roll. Abr. 475. 1 


Roll. Os + - 

The husband being feiſed of copyhold lands in right of 
his wife in fee; makes thereof a leaſe for years not war- 
ranted by the cuſtom, which is a forfeiture of her eſtate, 

yet this ſhall not bind the wife or her heirs after the 
husband*s death, but that they may enter and avoid the 
leaſe and thereby purge the forfeiture; and the diverſity 
ſeems between this act, which is at an end when the leaſe 
is expired or defeated by the entry of the lord, or the 
wife after the husband's death, and ſuch acts as are a 


continuing detriment tothe inheritance, as wilful waſte by 


the husband, which tends to the deſtruction of the manor; 
ſo of non-payment of rent, denial of ſuit or ſervice; for 
ſuch forfeitures as theſe bind the inheritance of the wife 
after the husband's death; but in the other caſe the huſ- 
band cannot forfeit by this leaſe more that he can grant, 
which is but for his own life. 2 Roll. Rep. 344, 361, 
372. Oo. Car. 7. Cro. Eliz. 149. 4 Co. 27. | 

A feme covert is capable of purchaſing, for ſuch an 
act does not make the property of the husband liable to 
any diſadvantage, and the husband is ſuppoſed to aſſent 
to this, as being to his advantage, but the husband may 


| diſagree : and it ſhall avoid the purchaſe ; but if he nei- 


ther agrees nor diſagrees the purchaſe is good, for his 
conduct ſhall be eſteemed a tacit conſent, ſince it is to 
turn to his advantage; but in this caſe, though the huſ- 
band ſhould agree to the purchaſe, yet after his death ſhe 
may waive it, for having no will of her own at the time 
of the purchaſe, ſhe is not indiſpenſably bound by the 
contract; therefore if ſhe does not, when under her own 
management and will, by ſome actexpreſs her agreement 
to ſuch purchaſe, her heirs ſhall have the privilege of de- 
parting from it. Co. Lit. 3. a. 


till ſhe or her executor be ſatisfied, and intereſt to be 
allowed her. Chan. Caſes 271. 

The husband gave a voluntary bond after marriage to 
make a jointure of ſuch value on his wife; the husband 
accordingly makes a jointure; the wife gives up the bond; 
the jointure is euicted; the jointure ſhall be made good 
out of the husband's perſonal eſtate, there being no cre- 
ditors in the caſe; and the delivery up of the bond by a 
feme covert could no ways bind her intereſt. Vern. 427. 

402. | 
F A feme covert agrees to ſell her inheritance, fo as ſhe 
* have 200l. of the money ſecured to her; the land 
is fold, and the money put out in a truſtee*s name accor- 
dingly ; this money ſhall not be liable to the husband's 
urpoſe, 
ſubſequent to the firſt origigal agreement, be obliging in 
that behalf. 


2 


2 Vern. 64, 65. pl. 53; Trin. 1688. 


IX. Of joinder in actions, &c. 

In thoſe cafes where the debt or cauſe of action will ſur- 
vive to the wife, the husband and wife are regularly *0 
Join in action; as in recovering debts due to the wife be- 
tore marriage; in actions relating to her freehold or 
inheritance, or injuries done to the perſon of the wife. 


1 Roll. Abr. 347. 


But 


though ſhe joined in ſuch leaſe, unleſs made purſuant to 


Plow. 137. Cro. Fac. 563. Lelv. 1. Cro. Eliz. 769. 
of the wife's lands, reſerving rent; the leſſee enters, the 


Jointreſs paying off a mortgage was decreed to bold over 
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But if a feme ſole hath a rent · charge, and rent 15 in ar- 

rear and ſhe marries, and the baron diſtrains for this rent 

and thereupon a reſcous is made, this is a tort to the ba- 

ron himſelf, and he may have an action alone. Cro. Eliz. 

Owen 82. S. P. Moor 584- S. C. | 


* * 
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common, he may have an action alone without his wife 
it being only to recover dama 2 Bulſt. 14. 


land. 1 Bulſt. 21. a us 
The baron may have an action alone upon the Stat. 5 
R. 2. for entering into the land of the feme; treſpaſs 
andtakingcharters of the inheritance of the feme ; quare 
impedit, &c. But for perſonal torts, they muſt join, 
though the baron is to have the damages. 1 Dauv. 709. 
1 Roll. Rep. 360. The husband is to join in actions for 
battery to the wife; and a wife may not bring any action 
for wrong to her, without her husband. 1 Inft. 132, 326. 
An action for a battery on the wife, brought by husband 
and wife, muſt be laid zo the damage of both. 2 Lord 
Raym. 1209. For an injury done to the wife alone, 
action cannot be maintained by the husband alone, with- 
out her; but for aſſault and debauching or lying with the 
wife, or for a loſs and injury done to the husband, in de- 
riving him of the converſation and ſervice of his wife, 
e alone may bring an action; and theſe laſt actions are laid 
for aſſault, and detaining, Fc. the wife, per e eee 
amiſit, Sc. 2 Cro. 538. For taking any thing from the 
wife, the husband only is to bring the action, who has 
the property; for the wife hath not the property. In 
all caſes where the feme ſhall not have the thing re- 
covered, but the husband only, he alone is to bring 
the action. 1 Roll. Rep. 360. except as above, c. 
For a perſonal duty to the wife, the baron only may 
bring the action: and the husband is intitled to the 
fruits of his wife's labour, for which he may bring 
quantum meruit. 1 Lill. Abr. 227. 1 Salk. 114. Ba- 
run and feme ought to join in actions for debt due to the 
feme before coverture: and where an action will ſurvive 
to the wife, and ſhe may recover damages, ſhe muſt join 
with the kusband in the action. 2 Mod. 269. In caſe, 
before marriage, a feme enters into articles concernin 
her eſtate, ſhe is as a ſeparate perſon ; and the —. 
may be plaintiff in equity againſt the wife. Preced. 
Chanc. 24. 
Where the feme is adminiſtratrix, the ſuit muſt be in 
both their names, for by the intermarriage the husband 
hath authority to intermeddle withthe goods as well as the 
wife; but in the declaration the granting adminiſtra- 
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Entries, and Godb. 40. pl. 44. 

In action for goods which the ſeme hath as executrix, they 
mult join, to the end that the damages thereby recovered 
may accrue to her as executrix in lieu of the goods, 
Went. Off. Ex. 207. 

In battery the plaintiff declared, that on ſuch a day the 
defendant aſſaulted and beat his wife. This ation was 
brought by the husband after the death of his wife, and it 
being a perſonal wrong, is dead with the perſon ; and if 
ſhe had been living the husband alone could not have the 
action, becauſe damages muſt be given for the tort of- 
fered to the body of his wife; quod fuit conceſſum. Telv. 
8 


In an action upon a trover before marriage, and a con- 
de ſhſion after, the baron and feme ought to join; for this 
action, as a treſpaſs diſaffirms the property; but the baron 
ought alone to bring a replevin detinue, Sc. for theſe ad- 
ditions admit and affirm a property in the feme at the time 
of the marriage, which by conſequence muſt have veſted 
in the baron. 1 Sid. 172. 1 Keb. 641. S C. 1 Vent. 
261. 2 Lev. 107. S. P. and that he may join the wife 
at his election. 

But if A. declares, that the defendent being indebted to 
him and his wife, as executrix to one J. S. in conſidera- 
tion that A. would forbear to ſue him for three months, 
aſſumed, Sc. and avers that he forbore, and that his wife 
is {till alive, the action is well maintainable by the huſ- 
band alone, for this is on a new contract, to which the 


R. I Baul. 21. 
| in actions perſonal for a choſe in action, die to the wife 
So if a ſeme ſole hath right to have common for life, 
and ſhe takes husband, and ſhe is hindered in taking the 


Bur if baron and feme are difieiſed of the lands 5 the 
join i ion for the ery of this 
feme, they muſt join in action recovery of e hr ne: wor 


tion to the feme muſt be ſet forth. Vide the Books of | 


B A R 
wife is a ſtranger r. Cartb. 462. 1 Salk. 117. Yetv. 84. 
Cro. Fac. 110. S. P. | b 
In all actions real, 


for the land of the wite, the huſ- 
band and wife ought to join. So. 


before coverture. 1 Roll. 347. J. 53. C 
Vide Com. Dig. 1 V. 375. & ante & pet. 


EX. Of jointly ſuing them. TE | 5 
The ee 1 law anſwerable for all actions for 
which his wife ſtood attached at the time of thecoverture, 
during coverture, 
in which caſes the action muſt be joint againſt them both; 
tor it ſhe alone were ſued, it might be a means of making 
the husband's property liable; without giving lũm an op- 
portunity of defending himſelf. Cv. Lit. 133. Dor. 
R. 3. 2 Hen, 6. 4 | | 
I goods come to a feme covert by trover, the action 
may be brought againſt husband and wife, but the con» 
verſion may be laid only inthe husband, becauſe the wife 
cannot convert goods to her own uſe ; and the action is 
brought againſt both, becauſe both were concerned inthe 
treſpaſs of taking them. See Co. Lit. 351. 1 Roll. Ar. 
6. pl. 7. Yehv. 166. Ney 79. 1 Leon. 312. Cro. Car. 
254, 494. 1 Roll. Ar. 348. But in debt upon a de- 
vaſtavit againſt baron and femę executrix, it ſhall not be 
laid quad devaſtaverunt, for 4 feme covert cannot waſte. 
2 Lev. 145. 
An action on the caſe was brought againſt baron and 
feme, for retaining and keeping the ſervant of the plain- 
tiff, and judgment accordingly. 2 Lev. 63. 
If a leaſe for life or years be made to baron and feme, 
reſerving rent, an action of debt for rent arrear may be 
brought againſt both; for this is for the advantage of the 
wife. 1 Roll. Abr. 33438. | R, 
If an action be brought againit the husband and wife, 
and the wife be arreſted, ſhe ſhall be diſcharged upon 
common bail; for nobody can be ſuppoſed to undertake 
for a wife who hath no property off lic own: 1 Salk, 
114. Comb. $55. 6 Mad. 17, 105. © BL 
Where a right of action doth accrue to a woman be- 
fore marriage, as where a bond is made to her and for- 
feited, there, if ſhe marry; ſhe muſt be joined with the 
husband in an action of debt againſt the obligor. Owen 
82. | | 
Where a feme ſole is indebted, and afterwards married, 
ſhe and her husband ſhall both be ſued for her debts, and 
the action muſt be joint againſt both during her life; but 
if ſhe dieth, the husband ſhall not be charged with her 
debts, unleſs judgment was had againſt him and his wife 
during the coverture. F. N. B. 120. 


0. El. 537. 


XI. Where a wife ſhall be conſidered as a ſeme ſole. 

A husband who has abjured the realm, or who is ba- 
niſhed, is thereby civiliter mortuus; and being diſabled to 
ſue or be ſued in right of his wife, ſne muſt be conſidered 
as a feme ſole; for it would be unreaſonable that ſhe ſhould 
be remedileſs on her part, andequally hard on thoſe who 
had any demands on her, that not being able tohave any 
redreſs from the husband, they ſhould not have any 
againſt her. Bro. Baron and Feme, 66. Co. Lit. 133. 
I Roll. Rep. 400. Mſcor 851. 3 Bulſt. 188. 1 Buſſt. 
140. 2 Vern. 104. 72 — 

In aſumꝑfit the defendant proved that ſhe was married, 
and her husband alive in France, the plaintiff had judg- 
ment, upon which as a verdict againſt evidence 
moved for a new trial, but it was denied; for it ſhall be 
intended that ſhe was divorced : beſides, the husband is 
an alien enemy, and in that caſe, why is not his wife 
chargeable as a feme ſole? 1 Salt. 116. Deerly verſus 
Dutcheſs of Mazarine. 

By the cuſtom of London, if a feme covert trades by her- 
ſelf, ina trade with which her husband does not intermedale, 
ſhe may ſue and be ſued as a feme ſole. 10 Mod. 6. 

A woman, whoſe husband had left her about twelve 
years before, had carried on a trade in her own name as 
a widow, and gave receipts in her own name; being 
ſued for debt contracted in the courſe of her trade, gave 
coverture in evidence, and gave evidenceof her husbands 


having deer lately alive in Irela d; and Lord Cb. Fuſtice 
Holt 
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. they did. 12 Meg. 60g. * . 


ö 2 Dee 3925 1 ES PS 8 mn | 
XII. Of divorce," ſeparate maintenance, 2 Mane). | 
The feme, after divorce, ſhall re-have the goods which 


4 


e bad before marriage. Br, Coverture, = Ts. 
A 85 had given er feld dhe without colluſion be | 
fore the divorce, there is no remedy : but if by colluſion 

* ſhe may aver the colluſion, and have denne for the 
whole, whereof ĩhe propetty may be Known; and as for | 
the relt,, which conſiſts f money, Ac. ſue ſhall ſuc in the 
Tpirjcual wou. B i: Dpraigriment and. Dauert, pl. 1. cites 
26 | 8. * 2 7 W {AL a.” 0}, 4 . 4 . 
after they! arg; divarced;otbe ves tome ig revived. Br. Co- 

verture, pl.82,. Betauſe the diyorce being 4 vircude 
natrimonii, by reaſon of ſome priot impediment; as pre. 
contract tee makes chem never husband and wife ab 

mio z put if che husband had made a feoffinent in fee of 
the, lands of his wife, and then the divorce, had been, that | 
«would have: been a diſcontinuance as well as if the huſ- 
band had.djed,, becauſe there the intereſt of a third perſon 
had bees. concerned, but between the parties themſelves 
il. ill have relation to deſtroy the hushand's title to the 

Nach and it proves no more than the cmmon rule, vis. 

chat. relations will make a nullity between the parties 
themſelves, but not amongſt ſtrangers: Lord Raym. Rep. 

521. Hill. 11 l. 3. | | „ 
If a man gives lands in tai! to baron and ſeme, and 
they have iſſue, and after divorce is ſued, nom they have 
only frank tenement; and the iſſue ſhall not inherit; for 
it was once poſlible that their iſſue might inherit. By. 
Tail et dones; Sc. nl got . ont 

If land be given in frankmarriage, and donees are di 
vorc'd, which of them firſt moves for the divorce ſhall 
loſe the land, per Sbely; but by ; Fitzherbert, the land 

| ſhall be divided between them. Cited: 1 Dyer 1g. Pl, 62, | 
Trim, 28 Jew, . „ e a 
If the baron and. feme: jointly. and are difſeiſad, 
ard the baron releaſes, and, after they are divorc the 
teme ſhall- have the maie/y,; tho? before the:divorce they | 
were no moieties ; for the divorce converts ĩt into mole- 
ties. Br. Deraignment. pl. 18. cites 32 Hen. 8. 

If baron alien the 2oife's land, and then there is a divorce 
cauſa præcontraclus, or any other divorce which diſſolves 
the marriage a vinculo matrimonii, the wife during the 
life of the baron may enter by ſtatute 32 Hen. 8. Dyer 

13. l. 61. FEES Tf $201 AQ 

hy 6. if after ſuch alienation and divorce the baron dies, 
ſhe is put to her cui in vita ante divertium ; and yet the 
words of the ſtatute are, that ſuch alienation ſhall be void 


But this ſhall be intended to toll the cui in vita. Mo. 


58. pl. 164. Paſch. 8 Eliz. Broughton v. Conway. 
After divorce the wife ſhall have ſuch goods as were 
bers before marriage, and are not ſpent. B. 13. pl. 63. 
by Fitaberbert, and ſays, that ſo was the opinion of the 
court about the 26 Hen. 8. . Kelw 122. b. pl. 75. 
Divorce cauſe adulterii of the husband; afterwards the 
wife ſues in the ſpiritual court for a legacy ; the executor 
leads che releaſe of the baron; the releaſe binds the wife, 
or the vinculum matrimonii continues.  Cyo. E. ges. 
Vide 1 Salk. 115. | 
ut Holt held, that if feme covert after divorce.a menſa 
& thoro, - ſues for a legacy, which, if «recovered, comes 
to her husband, there the husband may releaſe it, becauſe 
there is no alimony and if he may releaſe the duty, he 
e coſts. 1 Salk. 115. pl. 4. S. C. & 
A divorce was 4 menſa & thoro. and then the husband 
dies inteſtate. The wife by bill prayed aſſiſtance as to 
dower and adminiſtration (it being granted to another) and 
diſtribution. The Maſter of the Rolls bid her go to law 
to try if ſhe was intitled to her dower, there being no 
impediment, and as to that diſmiſſed the bill ; and as to 
the adminiſtration, the granting that is in the eccleſiaſtical 
court but the diſtribution more properly belongs to this 
court; butfince in that court ſhe is ſuch a wife as is not 
intitled to adminiſtration, he diſmiſs'd the bill as to diftri- 
bution too, and ſaid, if they could repeal that ſentence, 
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117. 


ſhethen would be intitle to ditribution. Ch, Pree, 


- The plaintiff ſecs forth in her bill; that ſhe joined with 
her husband in ſale of part of her inheritance, and after 
ſome diſcord growing between them, they ſeparated them- 
ſelves, and 100. of the money received upon the ſale of 


the lands was alloted to the'plainciff for ber maintenance, 


und put into the hands of Nirbolat Mine. 66. und bonds 


then given fot the payment thereof unte H. G. deceafed, 


zo the uſe of ib plain, which bonds are come to the 
eras AS — i to the ſaid H. G. who refuſes 
to deliver the ſame to the plaintiff, and hereupon ſhe 


prays relief; the defendant does demur in law, becauſe the 


plamitff ſueth: without ber butband; and it is ordered the 
defendant ſhall anſwer directly. Carys Rep. 124. 
The eccleftaſtitalitourt is the proper court for alimony, 
and if the perſon will not obey,” they cannot but excom- 
municate him. Het. ũũ9J95?m e 
If baron and ſeme are divorced cuiſa adulterii, which is 
a divorce a menja & tboro, they continue baron and feme : 
it is otherwiſe in a divorce 4 vinculo thatrimonii, which 
diſſolves the marriage. A 
As to the canſequences of a ſeparate naintenaue. 
The baron couenanted with L. 72 bis wife, or ſuch a, 
he b appoint, 50l. a year as d ſeparate maintenance, 
provide ſbe live at ſuch 4 place as N. and W. appoint. 
Baron pleaded, that ſhe-did not live at ſucha place as N. 
and M. appointed. Plaintiff replies, that ſhe was always 
ready to liveatſuch a place: but that V. and . appointed 
#9 place. Defendant demurred, for that it was a con- 
dition precedent; but the plaintiff inſiſted it was only 


ſubſequent, and ſo become impoſſible, N. heing ſince 


dead, and no place being appointed. Per cur. The con- 
dition is ſubſequent, the covenant being, in purſuance of 
a former abſolute agreement, to pay ſo much; and it is 
like an aſſent of the husband; which is intended, till the 
Wage, on a ſe 3 . are convey' d by the 
baron) in truſt for the feme, Chancery will hot bar the 
feme from ſuing the baron in the truſtet's name, und a ſur- 
render or -releaſe* by the baron ſhall not be made uſe of 
againſt the feme. 2 Chan. Ca. 1ob0ñ... 
A woman living ſeparate from her husband, and ha- 
ving a ſeparate maintenance, contrast debts. The cre- 
ditors, by a bill in this court, may follow the ſeparate 
maintenance whilſt it continues; but when that is deter- 
mined, and the husband dead, they cannot by à bill 
charge the jointure with the debts; by Lord Keeper 
North; and the rather, becauſe the executor of the huſ- 
band, who may have paid the debt, is no party. Yer». 
26. | . . "Op RR - x 2 
Y Where the husband, during his cohabitation with the 
wife, makes her an. allowance of ſo much a year for her 
expences, if ſhe out of her own good houſewifery ſaves any 
thing out of it, this will be the husband's eſtate, and he 
ſhall reap the benefit of his wife's frugality, becauſe when 
he agrees to allow her a certain ſum yearly, the end of 
the agreement is, that ſne may be provided with clothes 
and other neceſſaries, and whatſoever is ſaved out of this 
redounds to the husband; per Lord Keeper Finch. 


Freem. Rep. 304. os 2 . 
of A. with B. 


— 


A term was created on the marriage 
raiſing 2001. a year for pin- money, and in the ſettlement 
Acovenanted for payment of it. There was an arrear 
of one year at A's death, which was decreed, becauſe of 
the defendant to be charged on a truſt-eſtate ſettled for 
payment of debts, it being in arrear for one year only; 
ſecus had it been in arrear for ſeveral years. Char. 
Na. | LATE 9 

The plaintiff's relation (to whom he was heir) allow d 
the wife pin- money, which being in arrear, he gave her 
a note to this purpoſe; I am indebted to my wife 1000. 
which became due to her ſuch a day; after by his will he 
makes proviſſon out of bis lands for payment of all bis debts, 
and all monies which he owed to any perſon in truſt for bis 
wife; and the queſtion was, whether the 100/. was to 
be paid within this truſt; and my Lord Keeper decreed 


not; for in point of law it was no debt, becauſe a man 
money 
due 


cannot be indebted to his wife; and it was not 
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due to any in truſt for her. Hill. 1701. between Corn. 
wall and the earl of Montague. But for the teſ- 
tator looked on this as a debt, and ſeems to intend to 
provide for it by his will. Abr. Eg. Ca. 66. 


* Where the wife hath a ſeparate allowance made before 


marriage, and bis jewels with the money ariſing thereout, 
they will not be aſſets liable ro the huſband's debts. 
Chan. Prec. 295. þ FSG TINO 1 
Where there is a proviſion for the wife's ſeparate uſe: 
far clatbes, if the huſband finds ber clothes, this will bar the 
wife's claim; nor is it material whether the allowance be 
rovided out of the eſtate which was originally the huſ- 
d's, or out of what was her own eſtate ; for in both 
caſes her not having demanded it for ſeveral years together, 
ſhall be conſtrued a conſent from ber that he Gould receive it; 
per Lord C. Macclesfield.” 2 Vn Rep. 82, 84. 
So where 50l. a year was reſerved for clothes and private 
expences, ſecured by a term for years, and ten years after 
the huſband died, and ſoon after the wife died; the exe- 
cutors in equity demanded 5001. for ten years arrear of 
this pin- money; but it appearing that the hu/band main- 
tain'd her, and no proof that ſhe ever demanded it, the claim 
was diſallowed. 2 Vm Rep. 341. Kr 15 88 
As to execution where action is againſt huſband and 
wife, or for her contract or tort, vide Black. Com. 3. V. 
14. | A Fo 
£ Where ſhe is not anſwerable criminally, or for tort; 
Sc. done by perſuaſion or coercion of the huſband, 
Sc. vide Black. Com. 4 J. 28. Et e contra, ib. 4 V. 29, 


” The wife's jointure not forfeitable by the treaſon of the 
huſband ; tho” her dowry is, per Stat. 5 & 6 Ed. 6. c. 11. 
Black. Com. 4 V. 375. See title MARRIAGE, © 
BAR, or BARR, (Lat. barra, and in Fr. barre) In a le- 
gal ſenſe is a plea or peremptory exception of a defen- 
dant, ſufficient to deſtroy the plaintiff's action. And it is 
divided into bay to common intendment, and bar ſpecial ; 
bar temporary, and perpetual :- bar to a common intendment 
is an ordinary or general bar, which uſually diſableth 
the declaration of the plaintiff: bar ſpecial is that which 


3 A RA 

condemned in the action. Plowd. 26.  Kitch. 215. 
Bru. tit. Barre. ob 13168) n 

There is a bar material, and bar at large: bar mate- 
rial may be alſo called ſpecial bar; as when one, in ſtay 
of the plaintiff's action, pleadeth ſome particular matter, 
viz. a deſcent from him that was owner of the land, Sc. 
a feoffment made by the anceſtor of the plaintiff, or the 


like: a bar at large is; when the defendant, by way of 


exception, doth not traverſe the plaintiff's title, by 
leading, nor confeſs, nor avoid it, but only makes to 
himſelf a title in his bar. Mitch. 68. 5 H. 7. 29. 
This word bar is likewiſe: uſed for. the place where ſer- 
jeants and counſellors at law ſtand to plead. the cauſes in 
court; and where priſoners are brought to anſwer their 
indictments, Sc. whence our lawyers, that are called to 
the bar, are termed barriſters. 24 H. 8. c. 24. 
{ As to the qualities of à plea, fee farther Black. Com. 
V. 308. 
? Matter of. law may be pleaded ſpon ,. tho* it may 
be glven in evidence on the general iſſue. 5 Com. Dig. 
68. 2 Vent. 295. 1 Salk. 344. 2 Mod. 276. Skin. 362. 
As to the words modo & forma in pleading, vide 2 An- 
derſon 182. Co. Lit. 281. 5 Cem. Dig. 19. 
. Farther concerning this head, fee ABATEMENT, 
ACTION, JUDGMENT, PLEADING, Se. 
| BARRASTER, BARRISTER, (barrafterius) Is a 
counſellor learned in the law, admitted to plead at the 
bar, and there to take upon him the protection and de- 
fence of clients. They are termed juriſconſulti; and in 
other countries called licentiati in jure: and antiently bar- 
riſters at law were called anprentices of the law, in Lat. 
apprenticii juris nobilicres. Forteſc. The time before 
they ought to be called to the bar, by the antient orders, 
was cioht years, now reduced to tive; and the exerciſes 
done by them (if they were not called ex gratia) were 
twelve grand moots performed in the inns of Chancery. in 
the time of the grand-readings,. and twenty-four. petty ' 
moots in the term times, before the readers of the reſpec- 
tive inns: and a barriſter newly called is to attend the ſix 
(or four) next long vacations the exerciſe of the houſe, via. 


: 
: 
* 


is more than ordinary, and falls out upon ſome ſpecial | in Lent and Summer, and is thereupon for thoſe three (or 


circumſtance of the fact, as to the caſe in hand. - erms 
de Ley. Bar temporary is ſuch a bar that is good for the 
preſent, but may afterwards fail: and bar perpetual is 
that which overthrows the action of the plaintiff for 
ever. Plotwd. 26. But a plea in bar, not giving a full 


anſwer to all the matter contained in the plaintiffs decla- 


ration is not good. 1 Lill. Ar. 211. If one be barred 
by plea to the writ, or to the action of the writ, he may 


two) years ſtiled a vacation.barrifter. Alſo they are called 
utter barriſters, i. e. pleaders ouſter the bar, to diſtinguiſh 
them from benchers, or thoſe that have been readers, who 
are ſometimes admitted to plead within the bar, as the 
king, queen, or prince's counſel are. Barriſters, who 
conſtantly attend the King's Bench, Sc. are to have the 
privilege of being ſued in tranſitory actions in the county, 
of Middleſex. But it hath been queſtioned, whether an 


have the ſame writ again, or his right action: but if | action of debt doth lie for their fees; unleſs it be upon 


the plea in bar be to the action itſelf, and the plaintiff 


ſpecial retainer 37 for a counſellor's fee is bonorarium quid- 


is barred by judgment, Sc. it is a bar for ever in perſonal | dam, not meritnarium, as that of an attorney or ſolicitor. 


actions. 6 Rep. 7. And a recovery in debt is a good 
bar to action on the caſe for the ſame thing: alſo a re- 
covery on aſſumpſit in caſe, is a good bar in debt, Sc. 
Cro. Fac. 110. 4 Rep. 94. | 

In all actions perſonal, as debt, account, Sc. a bar 
is perpetual, and in ſuch caſe the party hath no remedy, 
but by writ of error or attaint ; but if a man is barred in 
a real action or judgment, yet he may have an action of 
as high a nature, becauſe it concerns his inheritance as 
for inſtance, if he is barred in a formedon in deſcender, yet 


2 Inſt. 213, 214, Sc. Wood's Inſt. 448. 
BAKRATOR; or BARRETOR, (Lat. barraAater, 
Fr. barrateur, A common mover of ſuits and quarrels, ei- 
ther in courts, or elſewhere in the country; that is himſelf 
never quiet, but at variance with one or other. Lambert 
derives the word barretor from the Lat. balatro, a vile 
knave: but the properderivationis from the Fr: barrateur, 
i. e. a deceiver, and this agrees with the deſcription of a 
common barretor in my Lord Coke's Reports, viz. that he 
is a common mover and maintainer of ſuits in diſturbance. 


he may have a formedon in the remainder, &c. 6 Rep. 7. of the peace, and in taking and detaining the poſſeſſion of 


It has been reſolved, that a bar in any action real or per- 
ſonal by Judgment upon demurrer, verdict, or conf: 
on, is a bar to that action, or any action of the like na- 
ture for ever: but according to Pemberton Chief Juſtice, 
this is to be underſtood, when it doth appear that the 
evidence in one action would maintain the other; for 
otherwiſe the court ſhall intend that the party hath miſ- 
taken his action. Skin. 57, 58. 

Bar to a common intent is good: and if an executor 
be ſued for his teſtator's debt, and he pleadeth that he 
had no goods left in his hands at the day the writ was 


taken out againſt him, this is a bar to a common 


intendment, till it is ſhewn that there are goods: but if 
the plaintiff can ſhew by way of replication, that more 
ack have fallen into his hands ſince that time, then, 
except the defendant alledge a better bar, he ſhall be 


houſes and lands, or goods by falſe inventions, &c. And 
therefore it was adjudged, that the indictment againſt him 
ought to be in theſe words, viz. That he is communis 
malefattor, calumniator & ſeminator litium & diſcordiarum 
inter vicinos ſubs, & pacis regs perturbator, Se. And 
there it is ſaid that a common Barretor is the moſt dan- 
gerous oppreſſor in the law, for he oppreſſeth the inno- 
cent by colour of law; which was made to protect 
them from 3 8 Kep. 37. No one can be a 
barretoy in reſpect of one act only; for every indictment 
for ſuch crime muſt charge the defendant with being 
communis barractator, and conclude contra pacem, c. 
And it hath been holden, that a man ſhall not be ad- 
Judged a barretor for bringing any number of ſuits in his 
on right, though they are yexatious, eſpecially if there 
be any colour for them; for if they prove falſe, he ſhall 


11 pay 
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pay the defendant coſts. | 1 Roll. Abr. 355. 2 Med. 98. 


A barriſter at law entertaining a perſon in his houſe, and 
bringing ſeveral actions in his name, where nothing was 
due, was found guilty of harreiry. 3 wap An at- 
torney is in no danger of being convicted barretry, in 
reſpect of his maintaining another in a groundleſs acti- 
on, to the commencing whereof he was no way privy. 
Bid. A common ſolicitor, who ſolicits ſuits, is a com- 
mon barretor, and may be indicted thereof, becauſe it is 
no profeſſion in law. 1 Danv. or. 725. Barretors ate 
unifhed by fine and impriſonment, bound to the good 
\chaviour, c. And belonging to the profeſſion of the 
thaw, they ought to be further puniſhed by diſability to 
practiſe, 34 Ed. 3. r. 1. Haul. P. C. 244. 2 


An indifiment for barratry.. 


South' ton, i. 2 jurors for our ſovereign lord the king | 


| upon their oath preſent, that A. B. of, 
&c. in the ſaid county, yeoman, on the day, &c. in the year 
of the reign, &ci at H. in the ſaid county, was and yet is a 
common barretor, and continual diſturber of the peace of our 


faid lord the king; and alſo on the day and year, und at the 
place abovementioned, was and flill is a common and trouble= | 


ſeme ſlanderer, railer, and ſower of diſcord among bis neigh- 
bours, and that be hath procured and cauſed divers fuits and 
quarrels then and there and elſewhere in the county aforeſaid, 
amongſt divers ſubjetts of our lord the king, to the great 
contempt of our ſovereign lord the king, and the bad example 


75 other offenders, and againſt the peace of our ſaid lord the |- 


Vide Black. Com. 4 V. 133. 


© BARREL, (barillum)Is a meaſure of wine, ale, oil, Ge. 
Of wine it contains the eighth part of a tun, the fourth 
part of a pipe, and the moiety of a hogſhead ; that is, 

irty-one gallons and a half. 1 R. 3. c. 13. Of beer 
it contains thirty-ſix gallons; and of ale, thirty-two 
gallons.” Anno 23 H. 8. e. 4. and 12 Car. 2. c. 23, It 
is declared, that the aſſiſe of herring barrels is thirty-two 
zallons wine meaſure, containing in every barrel uſually 

a thouſand full herrings. "Axno 13 El. c. 11. The eel 
barrel contains thirty gallons. 2 H. 6. c. 13. | 

- BARRIERS, (Fr. &arrieres) Signifies that which the 
French call jeu de barres, i. e. paleſtra, a martial exerciſe 
of men armed and fighting together with ſhort ſwords, 
within certain bars or rails which ſeparated them from 
the ſpectators; it is now diſuſed here in England. There 
are likewiſe barrier towns, or places of defence on the 
frontiers of kingdoms. 

BARROW, (from the Sax. boerg, a heap of earth) A 
large hillock or mount, raiſed or caſt up in many parts 
of England, which ſeem to have been a mark of the Ro- 
man tumuli, of 3 of the dead. The Sax. beora 
was commonly taken for a grove of trees on the top of 
a hill. Kennet's G. | 

BARTER, (from the Fr. baretre, circumvenire) Sig- 
nifies in our books to exchange one commodity for ano- 
ther, or truck wares for wares. Anno 1 R. 3. c. 9. And 

the reaſon may be, becauſe they that exchange in this 
manner do endeavour, for the moſt part, one to over- 
reach and circumvent the other. | 

. BARTON, Is a word uſed in Devoyſtire, for the de- 
meſne lands of a manor ; ſometimes the manor-houſe 
itſelf; and in ſome places for out-houſes and fold-yards. 
In the Stat. 2 C 3 Ed. 6. c. 12. Barton lands, and de- 
meſne lands, are uſed as fymonyma's. See Berton. 

BAS CHEVALIERS, Low or inferior knights by 
tenure of a bare military fee, as diſtinguiſhed from ban- 
nerets, the chief or ſuperior knights : hence we call our 
ſimple knights, viz; — bachelors, bas chevaliers. 
Kennet's Gloff ro Pafoch. Antiq. 

BASE COURT, (Fr. cour baſſe) Is any inferior court 
that is not of record, as the court baron, Sc. Kitch. 
Jol. 95, 96. 


g, &c. 


BASE ESTATE, (Fr. bas eftat) Is that eſate which 
baſe tenants have in their lands. And baſe tenants, accord- 


ing to Lambert, are thoſe who perfom villanous ſervices 
to their lords; Kitchen, fol. 41. makes baſe tenure and 


trank tenure to be contraries, and puts copyholders in the 


— 
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number of baſe tenants; where it may be gathered that 
every baſe tenant holds at the will of the lord: but there 
is a difference between a baſe eſtate and villenage; for to 
hold in pure villenage is to do all that the lord will com- 
mand him; and if a copyholder have but a baſe eftate, 
he not holding by the performance of every command- 
ment of his lord, cannot be ſaid to hold in villenage: 
and copyholders are by the cuſtoms of manors, and con- 
tinuance of time, grown out of that extreme ſervitude 
wherein they were firſt created, _ eee 

BASE FEE, Is a tenure in fee-at the will of the lord, 
diſtinguiſhed from ſocage free tenure: but the Lord Coke 
ſays, that baſe fee is what may be defeated by limitation, 
or on entry, Oc. Co. Lit. 1, 18. Baſſa tenura, or baſe 
tenure, was a holding by villenage, or other cuſtomary 


ſ | ſervice, oppoſed to alla tenuru, the higher tenure in capite 


or by military ſervice, Sc. Manerium de Cheping Fa- 
rendon cum pertinentiis eſt de antiquo dominico corone. domini 
regis, unde onnia prædicta tenementa ſunt parcella, & de 
baſſa tenura &juſdem manerii. Conſuetud. Domus de Fa- 
rendon, MS. 44. ve in i ee 
BASE VILLE, The ſuburbs or inferior town, as 
| uſed in France. | | 3 
BASELsS, (baſk) A kind of coin aboliſhed by King 
Hen. 2. anno 1158: Hollin s Chron. p. 67. 
BASELARD, or BASILLARD, In the Stat. 12 Rich. 
2:c: 6: Signifies a weapon, which Mr. Speight, in his Ex- 
poſition upon Chaucer, calls pugionem vel ficem, a poniard; 
arrepto baſillardo transfixit, Sc. Cum alio baſillardo pe- 
netravit latera ejus, Sc. Knighton, lib. 5. pag. 2731. 
BASILEUS, A word mentioned in ſcveral of our hiſ- 


toriaiis ſignifying King, and ſeems peculiar to the kings 


*— 


or England. Monaſticon, tom. 1. p. 65. Ego Edgar ſotius 


Augliæ baſileus confirmavi.—In many places of the Mo- 
2 this word occurs; and alſo in Ingulphus, Malme/- 
bury, Mat. Paris, Hoveden, Cc. 1 85 
BASKET-TENURE of lands. See Caneftellus. 
BASNETUM, A 6aſnet, or helmet. By Inqu. 22. Ed. 
4- After the death of Laurence de Haſtings, earl of Pem- 
broke, it was found thus Quod quidem manerium, (i. e. 
de Aſton Cantlore) per ſe tenetur de domino rege in capite, 
per ſervitium inveniendi unum hominem peditem, cum arcu fine 
chorda, cum uno baſneto, five cappa, per xl dies ſumptibus 
ſuis proprits quotiens fuerit a in Walha. 
BASSINET, A ſkin with which the ſoldiers covered 
themſelves. Blount. | 
BASTARD, (boſftardus) From the Brit. baſtaerd, i. e. 
nothus or ſpurius, is one that is born of any woman nor 
married, ſo that his father is not known by the order cf 
law , and therefore is called filius populi, the child of the 
E. . 
MT a woman be with child by a man, who afterwards 
marries her, and then the child is born, this child is no 
baſtard: but if a man hath iſſue by a woman before mar- 
riage, and after they marry, the iſſue is a baſtard by our 
law; but legitimate by the Civil law. 2 Inſt. 96, 97: 
If a man marries a woman groſsly big with child by ano- 
ther, and within three days atter ſhe is delivered, in 
our law the iſſue is no baſtard, 1 Danv. Abr. 729, And 
where a child is born within a day after marriage be- 
tween parties of full age, if there be no apparent impoſ- 
ſibility that the huſband ſhould be the father of it, the 
child 1s no baſtard, but ſuppoſed to be the child of the 
huſband. 1 Roll. Abr. 358. But if the hufband be but 
eight or nine years of age, or if he be within the age of 
fourteen, the iſſue is a baſtard : ſo where a huſband is 
gelt, or hath loſt his genitals, Sc. which ſhews an im- 
poſſibility to get a child, the iſſue of his wife, though 
born within marriage, is a baſtard. 1 Inf. 244. 1 
Danv. 728. / 
By the law of the land a perſcn cannot be a baſtard 
who is born after eſpouſals, unleſs it be by ſpecial matter 
If a woman elope from her huſband, ſo as he be within 
the four ſeas, her iſſue ſhall not be a baſtard by our law, 
though by the ſpiritual law h2 ſhall: bur if the wife con- 
tinues in adultery and hath iſſue, this is a baſtard in our 
law. 1 Danv. 730. By the Common law, if the huſ- 
band be infra quatuor maria, ſo that by intendment he 
may converſe with his wife, and the wife hath iſſue, the 


child will not be a baſtard : but he is a baſtard who is 
: born 
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born of a woman when her huſband, at and from the tine 
of the begetting to the birth, is extra quatuor maria. | 
Iuſt. 244- 2 Salt. 483. If a woman hath iflue, the huſ ; 
band being over ſea ſo long before the birth of the iſſue, 
which his wife hath in his abſence, that the iſſue cannot 
be his, this is a baſtard. 1 Darv. 729: If rhe huſband 
be only over in treland, it is otherwiſe. | A divorce cauſa 


precontrattus, cauſa affmitatis, e. frigiditatis, &c. baſ- 
u 


| iſſue; not for cauſe ſubſequent to the mar- 
— if the man and woman —— huſband and 
ite fs all their lives, the iſſue cannot be a baftard by 
divorce after their death. 1 Danv. 730. Where a wo- 
man, on divorce à nenſa & a there; lives in adultery with 


another, her children by ſuch other are boftards; for chil- 


dren born in adultery, are born out of the limits of ma- 
trimony. Tho' if huſband and wife conſent to live ſe- 
| „the children born after ſuch ſeparation ſhall-be 
taken to be legitimate, becauſe the acceſs of the huſband 
ſhall be preſumed ; but if it be found there was no ac- 
ceſs, then they are baſtards. | 1 Salk. 122. v#\, 3 

But this non- acceſs of the huſband ought to be we, 
otherwiſe than upon the wife's oath; as in the following 
caſe : the defendant Reading was adjudged by an order 
of baſtardy, to be the putative father of a baſtard child, 
begotten of the wife of one Amont of Shelborn. The ſaid 
ve evidence, that the ſaid 
Reading had carnal knowledge of her body in or about 
Auguſt 1732, and ſeveral times ſince; and that her huſ- 
band had no acceſs. to her from May 1731, to the time 
of her examination in that court, being he 3d of October 
1733, and that the ſaid Reading was the father of the ſaid 
child. And the queſtion on removal of the ſame into 
the King's Bench was, whether the- wife: in this cafe 
could be admitted as an evidence for or againſt her huſ- 
band, and to baſtardize her own child. And the whole 
court were of opinion, that the wife could be a witneſs 
to no other fact but that of incontinence, and that this 
ſhe muſt be admitted to be a witneſs to from the neceſſity 
of the thing: but not for the abſence of the huſband ; 
which might properly be proved by other witneſſes; and 
Rkened it to the caſe of hue and cry, where the perſon 
robbed ſhall be admitted a witneſs of the fact of rob- 
bery, but not to prove any other matter relating thereto, 
as in what hundred the place was, and the like, becauſe 
that may be proved by others. 2 Se. Ca. 175. 

A man who hath iſſue a ſon by a woman before mar- 
riage, and afterwards marries the ſame woman, and hath 
iſſue a ſecond ſon born after the marriage; the firſt of 
theſe is termed in law a baſtard eigne, and the ſecond a 
mulier; by the common law, as hath been ſaid, ſuch baſ- 
tard eigne is as incapable of inheriting, as if the father 
and mother had never married; but yet there is one caſe 
in which his iſſue was let into the ſucceſſion, and that 
was by the conſent of the lord and perſon legitimate; as 
if upon the death of the father the baſtard eigne enters, 
and the mulier during his whole life never diſturbs him, 
he cannot upon the death of the baſtard eigne enter upon 
his iſſue. Lite. ſect. 399. Co. Lit. 243. | 

To exclude the mulier from the inheritance, there mu 
not only be an uninterrupted poſſeſſion ot the baſtard 
eigne during his life, but a deſcent to his iſſue. Co. Lit. 
244. 1 Roll. Ar. 624. 31 

No man can baſtardize another after his death, that was 
a mulier by the laws of holy church, and who carried the 
reputation of legitimate during his life; for a man muſt 
be baſtardized by the rules of the Civil or Common law: 
by the rules of the Civil law, this perſon is by ſuppoſition 
legitimate; and if the Common law be made the judge, 
he cannot be baſtardized; for it is a rule of Common law, 
that a perſonal defect dies with the perſon, and cannot 
after his death be objected to his ſucceſſor that repreſents 
him; and this rule of law was taken from the humanity 
of the ancients, which would not allow the calumny of 
the dead, as alſo from an important reaſon of conve- 
nience, for pedigrees are often derived through ſeveral 
perſons, concerning whom there remains little knowledge 
or remembrance of any thing, but only of their being; 
and therefore it · were an __ matter to- throw on them 
the aſperſion of baſtardy by any forged evidence, which 
cannot be confronted by oppolite proof; and ſo it is fit 


PY 
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to limit a time in which all proofs of baſtatdy are to Be 
diſallowed. 7 Co. 44. Fenk. Rep. 268. 1 Brownl. 42. 
Co. Lit. 33. a. Litt. ſect. 399. Co. Lit. 241 
-  Tho' this ſeems to be the doctrine of the old books; 
et there is this modern caſe: An ejectment was brought 
y one Pride, againſt the--carls of Bath and Mountague ; 
Pride made title as heir to George, duke of Albemarle; 
proving himſelf the ſon of one who was brother to the 
duke, and that the duke died without iſſue; the defen- 
dant gave evidence, that duke George had iſſue duke 
Chriſtopher, who conveyed” to him; plaintiff gave evi 
dence, that duke Chriſtopher was a baſtard; begotten of 
ſuch a woman, who at the time of her marriage with 
the ſaid George, duke of Albemarie, was married to ano- 
ther man; who was then, and yet living: upon which 
it was objected, that ſince duke George and this woman 
lived together as man and wife, and were now dead, the 
— could not be admitted to baſtardize the iſſue, 
who was dead alſo; and who, during his whole life, was 
reputed. and taken to be the legitimate ſon of the duke, 
and fo ſtiled by the duke himſelf in his deed of ſettle- 
ment, and in his will, his ſon and heir; & quod juſtum 
non eſt ali poſt mortem facere baſtardum. The court 
held this true of ſuch a baſtard as is meant by Littleton; 
in his caſe of :baftard eigne, and mulier puiſne, that is, 
ſuch a baſtard as is born before the eſpouſals of a father 
and mother, who may afterwards marry z/ and ſaid, the 
rule extended only to that caſe. 1 Salk. 120. Pride v. 
Earls of Bath, Fc. 7 M. & M. 3 Lev. 410. S. C. 
Who tells us, that though the evidence was adwitted by 
| Helt, and Gil. Eyre, who were only in court, the jury 
were not ſatisfied with it, and gave a verdict for the Earl 
of Bath, nden. 10 
If a woman hath a child forty weeks and eight days 
after the death of her huſband, it ſhall be legitimate; 
the law having appointed no exact certain time for birth 
of legitimate iſſues, 1 Danv. 726. 2 Lill. Ar. 236. 
If a man or woman marry a ſecond wife or huſband, the 
firſt being living, and have iſſue by ſuch ſecond wife or 
| buſband, the iſſue is a baſtard. 39 Ed. 3. cap. 14, Sc. 
Before. the ſtat. 2 & 4 Ed. 6. c. 21. One was adjudged 
a baſtard, Quia filius ſaterdotis. | | 

Baſtard is terminus a quo, he is the firſt of his family; 
for he hath no relation of which our law takes any no- 
tice ; yet this muſt be underſtood as to civil purpoſes, 
there beinga relation as to moral purpoſes; for he cannot 
marry his own mother, or beftard ſiſter. 3 Salk. 66, 67. 

A baſterd cannot inherit land as heir to his father; 
nor can any perſon inherit lands as heir to him, but one 
that is heir of his body. Lite. Sec. 401. 

But though he cannot inherit any anceſtor, yet when 
he hath 7 5 a name of reputation, he may purchaſe by 
it; for all ſurnames were originally acquired by reputa- 
tion. Geecrge Shelly conveyed lands to the uſe of himſelf, 
the remainder to George Shelly his ſon; whereas in truth 
George was born of one B. in matrimony of one C. yet 
was reputed the ſon of George, and educated by him; 
tho? the boy was but ſix years old, it was ruled that he 
ſhould take the remainder; for having got by reputation 
the name of George Sbelly, theſe words are a certain de- 
ſignation of the perſon to take the remainder. But if a 
remainder be limitted to the eldeſt iſſue of J. S. whether 
legitimate or illegitimate, and J. S. hath iſſue a baſtard, 
he ſhall not take this remainder ; for it is not veſted in 
J. S. as it was in the other caſe, but is in contingency, 
and the certain time is not defined when this contingency 
ſhall happen; for the baſtard at his birth does not acquire 
the reputation of being the iſſue of J. S. and ſince the 
baſtard, when firſt in being, cannot take by virtue of 
this limitation, he can never take it; for he cannot be 
underſtood to be the perſon deſigned and marked out by 
theſe words, if after his birth it depends on the uncer- 
tainty of popular reputation, whether he ſhould take the 
remainder or not; and ſuch a deſignation of the perſon as 
contains no certainty in itſelf, or no relation to any other 
certain matter that may reduce it to certainty, is a void 
limitation. Co. Lit. 3. b. 6 Co. 65. 1 New Abr. 309. 

But where a remainder is limited to the eldeſt ſon of 


Jane S. whether legitimate or illegitimate, and ſhe hath 
iſſue, a baſtard ſhall take this remainder, becauſe he ac- 
quires 


1 
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uires the denomination of her iſſue by being born of her 
3 and ſo it was never uncertain, who was deſigned 


by this remainder, Ney 35. | 
"if parents are married, and afterwards divorced, this 


gives the iſſue the reputation of children; and ſo doth | p 


a ſubſequent marriage of the parents. 6 Co, 65. Hugh's 
41. 3 in conſideration of natural affection and 
love, covenants to ſtand ſeiſed to the uſe of a baſtard, 
this is not good; for he is not de ſanguine putris; but it 
is ſaid that a woman may give lands in frank-marriage 
with her baſtard, becauſe he is of the blood of the mo- 
ther; but he hath no father, but from reputation only. 


Aud. 79. 6 Co. 7. Ney 35. 5 
2. of i will not ſupply the want of a ſur- 
render of a ae eſtate, in favour of a baſtard, as it 
will for a legitimate child. Preced. Chan. 475. 
Baſtardy, in relation to the ſeveral manners of its trial, 
is diſtinguiſhed into general and ſpecial baſtardy. Ge- 
neral baſtardy is the baſtardy tried by the biſhop, which 
in it's notion contains two things. 1ſt, It ſhould not be 
a baſtard made legitimate by a ſubſequent marriage. 
2dly, That it ſhould be a point collateral to the original 
cauſe of action. 1 Roll, Abr. 361. | 
Formerly baſtards had a way in ſuch iſſues to trick 
themſelves into legitimation, for they uſed to bring feign- 
ed actions, and get ſuborned witneſſes before the biſhop to 
prove their legitimation, and then got the certificate re- 
turned of record, and after that their legitimation could 
never be conteſted; for being returned of record as a point 
adjudged by its proper judges, and remaining among the 
memorials of the court, all perſons were concluded by it; 
but this created great inconveniences, as it is taken no- 
tice of in the preamble of the 9 Hen. 6. cap. 11. in the 
caſe of ſeveral perſons of quality; for the evidence of the 
contrary. parties concerned were never heard art the trial, 
and yet their intereſt was concluded: To remedy this 
inconvenience without altering the rules of law, it was 
enacted, that before any writ to the biſhop there ſhould 
be a proclamation made in the ſame court, and after that 
the ile ſnould be certified into Chancery, where . 
clamation ſnould be made once in every month for 
months, and then the Chancellor ſhould certify to the 
court where the plea depends, and afterwards it ſnall be 
again proclaimed in the ſame court, that all that are con- 
cerned may go to the ordinary to make their allegations; 
and without theſe circumſtances, any writ granted to the 
ordinary, and all proceedings thereupon, ſhall be utterly 
void. 1 Roll. Abr. 361. | 
If the ordinary certify to try baſtardy without a writ 
from the King's temporal courts, it is void; for the ſpi- 
ritual juriſdiction within theſe kingdoms is derived from 
the King, and therefore it muſt be exerciſed in the man- 
ner the King hath appointed; for it would be injurious 
if they ſhould declare legitimation where the rights of 
inheritance are ſo nearly concerned, without any appa- 
rent neceſſity. 1 Roll. Abr. 361. | 
The certificate muſt be under the ſeal of the ordinary, 
and not under the ſeal of the commiſſary only, for the 
command is to the biſhop himſelf to certify, and there- 
fore the execution of the command muſt appear to be by 
the biſhop in proper perſon. 1 Roll. Abr. 362. | 
If a man be certified baſtard, this binds perpetually, 
though the perſon ſo adjudged a baſtard is not party to 
the action, for all perſons are eſtopped to ſpeak againſt 
the memorial of any judicatory ; uſe * act of the 
publick judicatory under which any perſon lives, is his 
own act; and were he not thus bound, there might be 
contradiction in certificates. 1 Roll, Abr. 362. f 
If a man be certified baſtard, that doch not bind a 
ſtranger till returned of record, becauſe it is no judicial 
act till recorded in the place appointed to record ſuch 
tranſactions, nor doth it bind the party to the action till 
judgment thereon, becauſe if he avoid the action he avoids 
all conſequences of the action; and therefore if the de- 
fendant be certified baſtard by the ordinary, yet if the 
ae be nonſuit they cannot go on to trial, and ſo the 
iſnopꝰs certificate never appears of record, and therefore 
is not binding. 1 Roll. Abr. 362. 
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If a man be certified mulier, no man is eſtopped to 
baſtardize him, for tho he may be a mulier by the Spi- 
ritual law, yet he may be a baſtard by our law; and 
therefore any man, notwithſtanding the certificate, may 
lead the iſſue of ſpecial baſtardy. 1 Roll. Abr. 362. 

Special baſtardy, which is always tried by a jury in the 
temporal courts, is twofold : 1ſt, Where the baſtardy is 
the giſt of the action, and the material part of the iſſue. 
2dly, Where thoſe are baſtards by the Common. law that 
are muliers by the Spiritual law, and ſuch are thoſe that 
are born before marriage, whoſe parents afterwards inter- 
marry, and whoſe marriage is admitted. 1 New Abr. 
314. 1 f. 134. 1 Rell. 367. Hob. 117. 


© If a man receives any temporal damage by being called 


a baſtard, and brings his action in the temporal courts, 
and the Getendant Foſtiie that the — a baſtard, 
this muſt be tried at Common law, and by writ to the 
biſhop; for otherwiſe you ſuppoſe an action b t in a 
court which hath not a capacity to try the cauſe of action. 
1 Brownl. 1. Hob. 179. Godol. 479. Co Ent. 29. 

If it be found by an aſſiſe taken at large that a man is 
a baſtard, the temporal courts are judges of it, for the 
jury cannot be eſtopped to ſpeak truth which may fall 
within their own knowledge, and what they find becomes 
the record of the temporal courts, and ſo within their 
conuzance. Bro. Baſtardy, 979. + | 

A baſtard by the common law is made incapable of 
any eccleſiaſtical benefice; for the ſacraments ought not to 
be committed to infamous perſons: and it is the law of 
nature, that a baftard who is born out of lawful marriage, 
(unleſs there be ſome particular law to the contrary) has 
not any relation to his father, who begot him, but ſhall 


rely on his mother, that bore him. Forte/eue 88, 89. 


By ſtatute a woman with child of a baſtard, muſt be firſt 
examined by a juſtice of peace, and the fact of her being 
with child proved by her oath, and then the juſtice is 
to ſend his warrant for the reputed father; when the 
party is brought before the juſtice, he muſt enter into a 
recognizance with fufficient ſureties for his appearance at 
the next ſeſſions, Sc. and he may be continued on the 
recogniſance till the woman is delivered of the child: 
after the child is born, two juſtices (quorum unus) reſiding 
neareſt the place, are to examine the matter by witneſſes, 
Sc. and make their order for relief of the pariſh from 
the baſtard : and if the two juſtices cannot agree, they 
may refer it to the ſeſſions ; alſo the putative father may 
appeal from the order of the two juſtices; or may give 
ſecurity to the pariſh, &c. Stat. 18 Eliz. c. 3. 3 Car. 1. c. 4. 
The two next juſtices of peace (one being of the quorum) 
may make orders for puniſhing the mother and father 
of a baſtard child: and by order of the juſtices, the 
church-wardens and overſeers of the poor may ſeize goods, 
and receive the annual rents of lands, c. of the father 
and mother to diſcharge the pariſh: and juſtices of the 
peace have power to commit lewd women having ba/- 
tards to the houſe of correction, for one year, Sc. But 

rſons able to keep them, are not within the ſtatute. 
ic adjudged murder to conceal the death of a baſtard 
child when born, unleſs there be proof to the contrary 
that it was ſtill born. 18 Elz. c. 3. 13 & 14 Car. 2. 
Co 12. 7 Jac. 1. c. 4. 21 Fac. 1. c. 27, 

It hath been adjudged, that in order to convict a wo- 
man by force of this laſt ſtatute, there is no need that the 
indictment be drawn ſpecially, or conclude againſt the 
form of the ſtatute; for the ſtatute doth not make a new 
offence, but only makes ſuch concealment an undenia- 
ble evidene of murder. 2 Hawk. 438. | 

Alſo, it hath been agreed, that where a woman ap- 
pears to have endeavoured to conceal the death of ſuch 
child within the ſtatute, there is no need of any proof 
that the child was born alive, or that there were any 
agns of hurt upon the body, but it ſhall be undeniably 

en that the child was born alive, and murdered by 
the mother. 2 Hawk. 438. 

But it hath been adjudged, that where a woman lay in 
a chamber by herſelf, and went to bed without pain, and 
waked in the night, and knocked for help but could get 
none, and was delivered of a child, and pur it in a trunk; 
and did not diſcover it till the following night, yet ſhe 


was 


ou fas. 


was not within tke ſtatute, becauſe ſhe knocked for help. 
. TY Sth been d, that if a woman confeſs 
herſelf with child beforehand, and afterwards be ſurprized 
and delivered, no body being with her, ſhe is not within 
the ſtatute, becauſe there was no intent of concealrnent, 
and therefore in ſuch caſes it muſt appear by ſigns of 
hurt upon the body, or ſome other way, that the child 
was born alive. 2 Hawk. 438. 3 

If a woman be with child, and any gives her a potion 
to deſtroy the child within her, and ſhe takes it, and it 
works ſo ſtrongly that it kills her, this is murder; for it 
was not given to cure her of a diſeaſe; but unlawfully 
to deſtroy the child within her; and therefore he, that 
gives her a potion to this end, muſt take the hazard, 
and if it kills the mother, it is murder. 1 Hal. H. 429, 


o. 

If a woman be quick or great with child, if ſhe take, 
or any other give her any potion to make an abortion, or 
if a man ſtrike her, whereby the child within her 1s kill- 
ed, though it be a great crime, yet it is not murder nor 
manſlaughter by the law of England, becauſe it is not yet 
in rerum natura, nor can it legally be known, whether it 
were killed or not: ſo it is, if after ſuch child were born 
alive, and after die of the ſtroke given to the mother, 
this is not homicide. 1 Hal. H. 433. Yet the offender 
may be indicted for a miſdemeanor, at Common law. 

If a man procure a woman with child to deſtroy her 
infant when born, and the child is born, and the woman 
in purſuance of that procurement kill the infant; this 
is murder in the mother, and the procurer is acceſſary. 
1 Hal. H. 433. 

If a woman dedares herſelf to be with child of a baſtard, 
and on oath before a juſtice charge any perſon with get- 
ting it; he may grant his warrant to . gr the per- 
ſon charged, A. for bringing him before any juſtice, 
Sc. who may commit him to gaol or the houſe of cor- 
rection, unleſs he give ſecurity to indemnify the pariſh, 
or enter into recognizance with ſureties to appear at the 
next quarter-Sefſions, and perform ſuch order as ſhall 
be made purſuant to the ſtatute 18 Eliz. But in caſe the 
woman all die, or be married, or miſcarry, &c. or if 
no order is made in due time, the man ſhall be diſcharged: 
and no juſtice may ſend for, or compel any woman be- 
fore ſhe 1s delivered, and one month after to anſwer 
queſtions, Sc. Stat. 6 Geo. 2. c. 31. He that gets a 
baſtard in the hundred of Middleton, in the county of 
Kent, forfeits all his goods and chattels to the king. 
MS. de Temp. Ed. 3. 

If any one conſpire to charge another to be the father 
of a baſtard child, * may be indicted and puniſhed with 
E whipping, Sc. It is only in the power of the 

ing and parliament to make a baſtard legitimate. Danv. 
Rep. 37. See 13 Geo. 2. c. 29. 

BASTARDY, (Baſtardia) Signifies a defect of birth, 
objected to one born out of wedlock. Bra. lib. 5. c. 
19. See BASTARD. | 

BASTARD-EIGNE, (Fr.) Is where the eldeſt child 
of a, perſon is a baſtard, See BASTARD. 

BASTON, (Fr.) a Staff, or club; and by our ſtatutes 
it ſignifies one of the warden of the Fleet's ſervants or of- 
ficers who attend the king's courts with a red ſtaff for 
taking ſuch into cuſtody who are committed by the court. 
1 R. 2. c. 12. 5 Eliz. c. 23. See Tipſtaff. 

BAS US, Per baſum tolnetum capere, To take toll by 
ſtrike ; and not by heap; per baſum, being oppoſed to 
in cumulo vel cantello—Tolnetus ad molendinum fit ſecundum 
conſuetudinem regni; menſuræ per quas tolnetus capi debet 
ſint concordantes menſuris domini regis, & capiatur tolnetus 
per baſum, & nichil in cumulo vel cantello. Conſuetud. 
Domus de Farendon, MS. f. 42. 

BATABLE GROUND, Is taken for the land that 
lay between England and Scotland, heretofore in queſtion, 
when they were diſtin& kingdoms, to which it belong'd. 
Anno 23 H. 8. c. 6. and 32 H. 8. cap. 6. It ſeems to 
mean, as if we ſhould ſay, litigious or debatable ground, 
i. e. land about which there is debate; and by that 
name Skene calls ground that is in controverſy. Camb. 
Britan. Tit. Cumberland. 


ed immediately; but if he can maintain the fight. call 
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. BATH; (Lat. bathon, called by the britons bagiza) 
Has been termed the city of ſickmen: it is a place of re- 
ſort in Scmerſetſhire famours for its medicinal waters. The 
chairmen are there to be licenſed by the mayor and alder- 
men, for carrying perſons to and from the hot baths, Sc. 
under the penalty of 105. by ſtatute 7 Geo. 1. c. 19. And 
a publick hoſpital or infirmary for poor is eſtabliſhed in 
the city of Bath,. the governors whereof have power to 
hold all charities; &c. and appoint phyſicians, ſurgeons 
and other officers : any perſons not able to have the be- 
nefit of the Bath walers; may be admitted into this hoſ- 
pital, their caſe being atteſted by ſome phyſician, and 
the poverty of the patients certified by the miniſter and 
. church-wardens of ho place where they live, &c. Every 
perſon ſo admitted, ſhall have the uſe of the old hot- 
bath, and be entertained and relieved in the hoſpital , 
and' when cured or diſcharged, ſuch perſons ſha!l be ſup- 
plied with 34. each, to 0 the expence of removing 
them back to their pariſhes, Sc. Stat. 12 Geo. 2. c. 31. 
2 6 Geo. 3. for paving and lighting the ſtreets of 
Bath. 

BATITORIA, A fulling mill. *Tis mentioned in 
the Monaſticon, Tom. 2. pag. 832. Uſque ad ſtagnum mo- 
lendini ipſius Willielmi cum batitoria & @ gardino ſus 
ubique, Sc. 

ATTEL, (Fr. 4attaile) Signifies a trial by combat, 
which was anciently allowed of in our laws, where the de- 
fendant in appeal of murder or felony may fight with the 
appellant, and make proof thereby whether he be culpable 
or innocent of the crime. Glanv. Lib. 14. c. 1. When an 
appellee of felony wages battel, he pleads that he is Not 
guilty, and that he is ready to defend the fame by his body, 
and then flings down his glove; and if the appellant will 
Join battel he replies, That he is ready to make good his 
| appeal by his body upon the body of the appellee, and 
takes up the glove : and then the appellee lays his right 
hand on the book, and with his left hand takes the ap- 
pellant by the right, and ſwears thus: Hear this thou who 
calleſt thyſelf John by the name of baptiſm, that I who call 
myſelf Thomas by the name of baptiſm, did not feloniouſly 
murder thy father W. by name, on the day and year of, &c. 
at B. as you ſurmiſe, nor am any way guilty of the ſaid 
felohy ;, ſo help me God. And then he ſhall kiſs the book, 
and ſay; And this I will defend againſt thee by my body, 
as this court ſhall award. Then the appellant lays his 
right hand on the book, and with his left hand takes the 
appellee by the right, and ſwears to this effect: Hear this 
thou who calleſt thyſelf Thomas by the name of baptiſm, that 
thou didſt feloniouſiy on the day, and in the year, &c. at B. 
murder my father W. by name; ſo help me God. And then 
he ſhall kiſs the book, and ſay ; And this I will prove 
againſt thee by my body, as this court ſhall award. This 
being done, the court ſhall appoint a day and place for 
the battle, and in the mean while the appellee ſhall be 
kept in cuſtody of the marſhal, and the appellant ſhall 
find ſureties to be ready to fight at the time and place, 
unleſs he be an approver, in which caſe he ſhall alſo be 
kept by the marſhal: and the night before the day of 
battle, both parties ſhall be arraigned by the marſhal, 
and ſhall be Leovght into the field before the juſtices of 
the court where the appeal is depending, at the riſing of 
the ſun, bare-headed and bare-legg'd from the knee down- 
wards, and bare in the arms to the elbows, armed only 
with baſtons an ell long, and four corner'd targets ; and 
before they engage, they ſhall both make oath That they 
bave neither eat nor drank, nor done any thing elſe by which 
the law of God may be depreſſed, and the law of the devil 
exalted : and then, after proclamation for. filence under 
pain of impriſonment, they ſhall begin the combat where- 
in if the appellee be fo far vanquiſhed that he cannot or 
will not fight any longer, he may be adjudged to be hang- 
the ſtars appear, he ſhall have judgment to be quit of 
the appeal: and if the appellant becomes a crying cow- 
ard, the appellee ſhall recover his damages, and maß 
plead his acquittal in bar of a ſubſequent indictment or 
appeal ; and the appellant ſhall for his perjury loſe his 


liberam legem. If an appellant becomes blind by the act 
of God after he has waged batte}, the court will diſcharge 
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him 
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him of the battel ; and in ſuch caſe it is ſaid that the ap- 


llee ſhall go free. This trial by battel is at the de- 
lendants choice; but if the plaintiff be under an appa- 


rent diſability of fighting, as under age, maimed, &c. 
he may counterplead the wager of battel, and compel the 


defendant to put himſelf upon his country : alſo any 


' plaintiff may counterplead a wager of battel, by alledg 
ing ſuch matters againſt the defendant, as induce a violent 


reſumption of guilt; as in appeal of death, that he was 
Found ing 3 the deceaſed with a bloody Knife in his 
hand, Cc. for here the law will not oblige the plaintiff 
to make good his accuſation in ſo extraordinary a man- 
ner, when in all appearance he may prove it in the or- 
dinary way. It is a good counterplea of battel that the 
defendant hath been indicted for the ſame fact; when if 
appeal be brought, the defendant ſhall not wage battel. 
And if a peer of the realm bring an appeah, the defen- 
dant ſhall not be admitted to wage battel, by reaſon of 
the dignity of the appellant. 2 Hawk. P. C. 426, 427. 
This trial by battel is before the conſtable and marſhal ; 
but with all its ceremonies is now diſuſed. See Glanv. 
lib. 14. Bratton, lib. 3. Britton, c. 22. Smith de Rep. 
Angl. lib. 2. Co. Lit. 294, Cc. Vide Trial by Battel, 
deſcribed Black. Com. 3 V. 339. Vide Combat. 
BATTERY, (from the Fr. batre, to ſtrike, or Sax. batte, 
a club) Is an injury done to another in a violent manner; 
as by ſtriking or beating of a man, puſhing, jolting, filip- 
ing upon the noſe, Sc. And it 1s alſo defined by our 
law to be a treſpaſs committed by one man upon another 
vi & armis & contra pacem, Sc. This offence is pu- 
niſhable by action and indictment; on action for the in- 


jury at the ſuit of the party, the defendant ſhall render 


damages, &c. And on indictment at the ſuit of the 
king, for a breach of the peace, he ſhall be fined accord- 
ing to the heinouſneſs of the offence. Dall. 282. 1 
Hawk. P.C. 134. For here the perſon offending is ſub- 
ject to a twofold puniſhment, viz. a fine to the king, 
and damages to the party; tho! it is uſual only to bring 
an action for damages, which in battery and. maihem the 
court may increaſe upon view of the record and the per- 
ſon. 2 Roll. Abr. 572. But a man may beat another 
who firſt aſſaults him, in his own defence, and juſtify in 
an action by ſpecial pleading, or that the battery was 
occaſioned by his own aſſault; or the defendant may give 


that in evidence upon Not guilty to an indictment : and |. 


the record of the conviction of the offender by indictment 
may ſerve afterwards for evidence in action of treſpaſs 
for the ſame aſſault and battery. Terms de Ley. 2 Roll. 
Abr. 546. By Holt Chief Juſtice the leaft touching of 
another in anger is a battery: if two or more meet in a 
narrow paſſage, and without any violence or deſign of 
harm, the one touches the other gently, it will be no bat- 
tery : but if either of them uſe violence to force his way in 
a rude manner, or any ſtruggle is made about the paſſ: 

to that degree as. to do hurt, it will be a battery, Med. 
Caf. 149. The beating of another, in a moderate man- 
ner, is lawful in ſome caſes, as the parent of his child, a 
maſter his ſervant, or apprentice, Sc. See Aſſault. 

BATUS, (Lat. from the Sax. bat) A boat, and bat- 
tellus a little boat Conceſſit etiam eidem Hugo Wake pro 
ſe & hered. ſuis, quod prædictus abbas & ſucceſſores ſui & 
ecclefia ſua de Croyland habeat tres battellos in Harnolt, 
Sc. Chart, Ed. 1. 20 Fulii 18 regni. Hence we have 
2 as word batſwain, for ſuch as we now call boatſwain 
of a ſhip. 

BAUBELLA, (baubles) A word mentioned in Hove- 
den in R. 1, and ſignifies jewels or precious ſtones. —T7es 
partes theſauri ſui & omnia baubella ſua diviſit. 
BAUDEEKIN, (baldicum, and baldekinum ) Cloth of bau- 
dekin, or gold: it is ſaid to be the richeſt cloth, now 
called brocade, made with gold and ſilk, or tiſſue, upon 
which figures in ſilk, Sc. were embroidered. Anno 4 
Hen. 8. c. 6. erat pannus auro rigidus, plumatoque opere in- 
tertextus: but ſome writers account it only cloth of ſilk. 


 BAWDY-HOUSE, (lupanar, fernix) A houſe of ill | 


fame, kept for the reſort and commerce of lewd people of 
both ſexes. The keeping of a bawdy-houſe comes under 
the cognizance of the temporal law, as a common nuſance 

not only in reſpect of its endangering the public peace by 
drawing together diſſolute and debauched perſons, and pro- 


dictable for Win a bawdy-houſe. 
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moting quarrels, but alſo in reſpect of its tendency to 
corrupt the manners of the people, by an open profeſſion 
of lewdnefs. 3 Inſt. 205. 1 Hawk. P. C. 196. Thoſe 
who keep baway-houſes are puniſhed with fine and impri- 
ſonment; and alſo ſuch infamous puniſhment, as pillory, 
Sc. as the court in diſcretion ſhall inflict: and a lodger 
who keep only a ſingle room for the uſe of bawary, is in- 
1 Salk. 382. Per- 
ſons reſorting to a bawdy-bouſe, are puniſhable, and they 
may be bound to the good behaviour, Sc. Bur if one be 
indicted for keeping or frequenting a batch. houſe, it muſt 
be epreſsly alledged to be ſuch a houſe, and that the party 
knew it; and not by ſuſpicion only. Poph. 208. A 
conſtable, upon information, that a man and woman are 
gone to a lewd houſe, or about to commit fornication or 
adultery, may, if he finds them together, carry them 
before a juſtice of peace without any warrant, and the 
juſtice may bind them over to the ſeſſions. Delt. 214. 
Sed qu. unleſs he finds them in the act. 

It ſeems always to have been the better opinion, that a 
man may be bound to his good behaviour, for haunting 
bawdy-houſes with women of bad fame, as alſo for keep- 
ing bad women in his own houſe. 1 Hawk. 132. 

But if a perſon is indicted for frequenting a bawdy- 
houſe, it muſt appear that he knew it to be ſuch a 
houſe; and it muſt be expreſsly alledged, that it is a 
bawdy-houſe, and not that it is ſuſpected to be ſuch a 
houſe. Wood, b. 3. c. 3. Conſtables in theſe cafes may 
call others to their aſſiſtance, ente bawdy-houſes, and 
arreſt the offenders for a breach of the peace: in London 


they may carry them to priſon; and by the cuſtom of the 


city, whores and bawds may be carted. 3 Inſt. 206. 

A wife may be indicted together with her huſband, 
and condemned to the pillory with him for keeping a 
bawdy-houſe; for this is an offence as to the government 
of the houſe; in which the wife has a principal ſhare 
and alſo ſuch an offence 'as may generally be preſumed 
to be managed by the intrigues of her ſex. 1 Hawk, 2. 

On an indictment for keeping a diſorderly houſe, a fe- 
male witneſs ſwore, that ſhe was a ſailor's wife, and dur- 
ing her huſband's abſence out of the realm, ſhe had of- 
ten proſtituted herſelf there: Lord Raymond ſaid it was 
an odious piece of evidence, and ought not to be heard. 
Barlow's Fuſtice, tit. Bawdy-houſe. x 
But it is ſaid, a woman cannot be indicted for being a 
bawd generally; for that the bare ſolicitation of chaſtity 
is not indictable. 1 Hawk. 196. 1 Salk. 382. 

It was always held infamous to keep a bawdy-houſe ; 
yet ſome of our hiſtorians mention bawdy-houſes pub- 
lickly allowed here in former times till the reign of Hez. 
8. and aſſign the number to be eighteen thus allowed on 
the bank-ſide in South-wark. See Stews and Brothe!- 
Houſes. If two inhabitants, paying ſcot and lot, ſhall 
give notice to a conſtable of any perſon keeping a 

awdy-houſe, the conſtable ſhall go with them before a 
Juſtice of peace, and ſhall, (upon ſuch inhabitants mak- 
ing oath, that they believe the contents of ſuch notice to 
be true, and entering into a recognizance of 200. each, 
to give material evidence of the . — enter into a re- 
cognizance of 30. to proſecute with effect ſuch perſon 
for ſuch offence at the next ſeſſions; the conſtable ſhall 
be paid his reaſonable expences by the overſcers of the 
poor, to be aſcertained by two juſtices ; and if the offen- 
der be convicted, the overſeers ſhall pay to the two in- 
habitants 101. each. On the conſtable's entering into 
ſuch recognizance as aforeſaid, the juſtice ſhall bind over 
the perſon accuſed to the next ſeſſions, and, if he ſhall 
think proper, demand ſecurity for ſuch perſon's good 
behaviour in the mean time. A conſtable neglecting his 
duty forfeits 20/, Any perſon appearing as maſter or 
miſtreſs, or as having the care or management of any 
bawdy-houſe, ſhall be deemed the keeper thereof, and 
liable to be puniſhed as ſuch. Star. 25 Geo. 2. c. 36. 


Form of an indiFment for keeping a bawdy-houſe. 
HE jurors, &c. That A. B. of, &c. the day and 


year, &c. end at divers times before and afterwards, 
at H. in the county aforeſaid, held and kept, and often mad: 
uſe 
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and ſtill holds and keeps, &c. in his houſe there, a 
2 ke entertainments for | lechery and for- 
nication, and permits men and other ſuſpetted perſons, and 
not of good behaviour or fame, carnally to lie with whores, 
to the great detriment of all the people of our ſovereign lord 
the king there near dwelling, and to the ill example of all 
other offenders in ſuch caſes, and againſt the peace; 8c. 


AY, or pen, Is a pond-head made up of a great 
14 to * in eh for the ſupply of a mill, Sc. 
ſo that the wheel of the mill may be driven by the water 
coming thence, thro? a paſſage or floodgate. A harbour 
where ſhips ride at ſea, near ſome port, is alſo called a 
bay : and this word is mentioned anno 27 Eliz. c. 19. . 
BEACON, (from the Sax. beacen, i. e. fgnum) A ſig- 
nal well known; being a fire maintained on ſome emi- 
hence near the coaſts of the ſea, to prevent invaſions, 
Sc. 4 Inft. 148. 8 Eliz.c. i3, Hence beaconage (bea- 
conagium) money paid towards the maintenance of bea- 
cons : and we ſtill uſe the word beckon to give notice unto. 
See Stat. 5 Hen. 4. &c. The king hath an excluſive 
power by commiſſion, under the Great Seal, to appoint 
them. Black. Com. 1 J. 265: They are uſually veſted 
by letters patent in the office of Lord High Admiral. 
1h. See the power given to the Trinity Houſe, per Stat. 
8 Eliz. c. 13. | 8 

BEAD, or bede, (Sax. bead, oratio) A prayer; ſo that 
to ſay over beads, is to ſay over ones prayers. They 


could not go to the charge of a manuſcript book : tho? 
they are ſtill uſed in many parts of the world, where the 
Roman Catholic religion prevails. They are not allowed 
to be brought into England, or any pe things, 
to be uſed here, under the penalty of a præmunire, by 
Stat. 13 Eliz. c. 2. | 
BEAM, Is that part of the head of a ſtag where the 
horns grow, from the Sax. beam, i. e. arbor ; becauſe 
they grow out of the head as branches out of a tree. 
Beam is likewiſe uſed for a common balance of weights in 
Cities and towns. Stat. 13 Ed. 1. 
BEAMS AND BALANCE, for weighing goods 
and merchandize in the city of London. See Tonage. 
BEARERS, Signifies ſuch as bear down or oppreſs 
others, and is ſaid to be all one with maintainers, — Juſtices 
of aſſiſe ſhall inquire of, hear, and determine maintenors, 
bearers, and conſpirators, &c. Stat. 4 Ed. 3.c. 11. 
BEASTS of chaſe (feræ campeſtres) Are five, viz. the 


342. Beaſts of the foreſt (fere Silveſtres) otherwiſe called 
beaſts of venary, are the hart, hind, boar, and wolf. 
Thid. par. 2. c. 4. Beaſts and fowls of the warren, are the 
hare, coney, pheaſant, and partridge. Bid. Reg. Orig. 
95, 96, &c. Co. Lit. 233. 

BEAU-PLEADER, (pulchre placitando, Fr. beau- 
Plaider, i. e. to plead fairly) Is a writ upon the ſtatute of 
Marlbridge, 52 Hen. 3. c. 11. whereby it is enacted, 
That neither in the circuit of juſtices, nor in counties, 
hundreds, or courts-baron, any fines ſhall be taken for 
fair pleading, viZ. for not pleading fairly or aptly to the 
purpoſe ; upon which ſtatute this writ was ordained, di- 
rected to the ſheriff, bailiff, or him who ſhall demand 
ſuch fine, and it is a prohibition not to do it; whereup- 
on an alias and pluries and attachment may be had, Sc. 
New Net. Br. 596, 597. And beau-pleader is as well in 
reſpect of vicious pleadings, as of the fair pleading, by 
way of amendment. 2 Inf. 122. | 
BEDEL, (bedellus, Sax. bydel) A cryer or meſſenger 
of a court, that cites men to appear and anſwer: and is 
an inferior officer of a pariſh, or liberty, very well known 
in London, and the ſuburbs. There are likewiſe univer- 
ſity bedels, and church bedels; now called ſummoners and 


are foreſt hedels, that make all manner of garniſhments 
for the courts of the foreſt, and all proclamations, and 
alſo execute the proceſs of the foreſt, like unto bailiffs 
errant of a ſheriff in his county. Edgarus interdicit omni- 
bus miniſtris, id eft vicecomitibus bedellis & balivis, Se. 
= EE fines & limites difti mariſci. Ingulph. Hiſt. 

royl. 

BEDELARY, (bedelaria) Is the ſame to a bedel, as 


were moſt in uſe before printing, when poor perſons | 


buck, doe, fox, marten, and roe. Manw. part 1. pag. | 


apparitors: and Manwoed in his Foreſt Laws, ſaith there 
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tenet bedelarium bundredi de Macclesfield, &c. Ex Rot. 
Antiq. | 
BEDEREPE, alias biderepe, (Sax.) Is a ſervice which 
certain tenants were anciently bound to perform; viz. to 
reap their landlord's corn at harveſt; as ſome yet are 
tied to give them one, two, or three days work, when 
commanded. This cuſtomary ſervice of inferior tenants 
was called in the Latin precaria, bedrepium, &c.—De- 
bent venire in autumno ad præcariam que vocatur a le bede- 
repe. Plac. in Craft. par. 10 H. 3. Rot. 8. Surrey. See 
Magna Precaria. Io $2 | 
BEDEWERI; Thoſe which we now call þandztti, 
profligate and excommunicated perſons. The word is 
mentioned in Mat. Pariſ. anno 1258. 4 
BEER, It is lawful to export beer, Sc. paying a cuſ- 
tom duty. Stat. 22 & 23 Car. 2. And fee 1 Will. & 
Mar. ſtat. i. cap. 22: concerning the exportation of beer, 
as alſo the 11 C 12 Will. 3. cap. 15. for aſcertaining the 
meaſure for retailing ale and beer: And fee alſo ALE- 
HOUSES and BREWERS. ate 
BEGGARS, Pretending to be blind, lame, Sc. found 
begging in the ſtreets, are to be removed by the conſta- 
bles; and refuſing to be removed, ſhall be whipt, Sc. 
Stat. 12 Ann. And our ſtatutes have been formerly ſo 
ſtrict for puniſhing of beggars, that in the reign of = 
Hen: 8. a law was enacted, that ſturdy beggars, convicte 
of a ſecond offence, ſhould be executed as felons : but 
this ſtatute was afterwards repealed. See Rogue. 
BEHAVIOUR ef perſons. Vide Good Behaviour. . 
BELGZ, The inhabitants of Somerſeiſpire, Wiltſhire, 
and Hampſhire, Blount. | 
BENEFICE, (beneficium) Is generally taken for any 
eccleſiaſtical living or promotion; and benefices are di- 
vided into elefive and donative : fo allo it is uſed in the 
Canon law. 3 Inft. 155. Duarenus de Beneficiis, lib. 2. 
c. 3. All church preferments and dignities are benefices ; 
but they muſt be given for life, not for years, or at will. 
Deaneries, prebendaries, Sc. are benefices with cure of 
ſouls; tho' not comprehended as ſuch within the Stat. 2 
H. 8. c. 13. of — but according to a more ſtrict 
and proper acceptation, benefices are only rectories, and 
vicarages. e 

Beneficia were formerly portions of land, c. given 
by lords to their followers for their maintenance; but 
afterwards, as theſe tenures became perpetual and here- 
ditary, they left their name of beneficia to the livings of 
the clergy, and retained to themſelves the name of feuds. 
And beneficium was an eſtate in land at firſt granted for life 
only, ſo called, becauſe it was held ex mero beneficio of the 
donor; and the tenants were bound to ſwear fealty to the 
lord, and to ſerve him in the wars, thoſe eſtates being 
commonly given to military. men: but at length, by the 
conſent of the donor, or his heirs, they were continued for 
the lives of the ſons of the poſſeſſors, and by degrees paſt 
into an inheritance: and fometimes ſuch benefices were 
given to biſhops, and abbots, ſubject to the like ſervices; 
viz. to provide men to ſerve in the wars; and when they 
as well as the laity had obtained a property in thoſe lands, 
they were called regalia when given by the king; and on 
the death of a biſhop, Sc. returned to the king till ano- 
ther was choſen. Spelm. of Feuds, c. 2. Blount, verb. 
Beneficium. Lands were anciently held in beneficio; and 
then granted in alodium ne jure, Sc. 

Under this head the following particulars are to be 
attended to, which include ſeveral requiſites in order to 
conſtitute a legal title to a benefice, as, 


I. Preſentation, for which ſee title PRESENTATION. 
II. Examination and refuſal, &c. | 


It is very well known, that in the firſt ſettlement of 
the church of England, the biſhops of the ſeveral dioceſes 
had them under their own immediate care; and that they 
had the clergy living in a community with them, whom 
they ſent abroad 2 parts of their dioceſes, as they 
ſaw occaſion to employ them; but that by degrees, they 
found a neceſſity of fixing preſbyters within ſuch a com- 
oy to attend upon the ſervice of God amongſt the in- 

abitants, and thoſe precincts, which are ſince called pa- 
riſhes, were at firſt much larger; that when lords of 


bailiwic to a bailiff. Lit. lb. 3. cap. 5,—Will. flius Adæ 


m.Anor $ 
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manors were inclined to build churches for their own con- 
veniency, they found it neceſſary to make ſome endow- 
ments, to oblige thoſe who officiated in their churches to 
a diligent attendance; that upon this, the ſeveral biſhops 
were very well content to let thoſe patrons have the no- 
mination of - perſons to ſuch churches, provided they 
were ſatisfied of the fitneſs of thoſe perſons, and that 1t 
were not deferred beyond ſuch a limited time. So that 
the right of patronage is really but a limited truſt; and 
the biſhops are ſtill, in law, the judges of the fitneſs of 
the perſons to be employed in the ſeveral parts of their 
dioceſes. Bur the patrons never had the abſolute diſpoſal 
of their benefices upon their own terms; bur if they did 
not preſent fit perſons within the limited time, the care 
of the places did return to the biſhop, who was then to 
rovide for them. 1 Still. 309: 

And by the ſtatute of Articuli Cleri, 9 Ed. 2. B01 
cap. 13. it is enacted as followeth: © It is deſired, that 
ſpiritual perſons, whom our Jord the king doth preſent 
unto benefices of the church (if the biſhop will not admit 
them, either for lack of learning, or for other cauſe rea- 
ſonable) may not be under the examination of lay per- 
ſons in the caſes aforeſaid, as it is now attempted, con- 
trary to the decrees canonical ; but that they may ſue 
unto a ſpiritual judge for remedy, as right ſhall require. 
The anſwer: Of the ability of a parſon preſented unto 
a benefice of the church, the examination belongeth to a 
ſpiritual judge; fo it hath been uſed heretofore, and 
all be hereafter.” | ; 


As to cauſes of refuſal. 


The moſt common and ordinary cauſe of refuſal is 


want of learning. But there are alſo many other cauſes, 


for which a clerk preſented may lawfully be refuſed ; as, 
if he be perjured before a lawful judge; or if he be an 
heretick or ſchiſmatick; or irreligious; or (as is laid in 
the old books) if he is a baſtard, and not diſpenſed withal; 
or if he is within age; or if he or his patron be excom- 
municated for the ſpace of forty days; or if he be out- 
lawed; or guilty 4 forgery; or hath committed ſimony 
in the procuring of the preſentment he brings; or of any 
other preſentment to a former benefice; or hath committed 
manſlaughter; that is, if he be attainted thereof, and not 

ardoned; and that it is ſaid, that the ordinary may re- 


mitted by him, which is a good cauſe of refuſal, altho* 
he be not convicted thereof by the law; and this ſhall be 
tried by iſſue, whether it be true or not: and generally, 
all ſuch as are ſufficient cauſes of deprivation, are alſo 
ſufficient cauſes of refuſal. Watſ. c. 20. 

If the clerk refuſed be the preſentee of a biſbop, or, 
other ecclefiaſtical patron, the ordinary is not bound to 
give notice of the refuſal : or if he ſhould do it, ſuch 
patron can never reyoke nor vary his preſentation, by 
preſenting one afterwards that is better qualified, without 
the ordinary's conſent ; the law ſuppoſing him that is a 
ſpiritual perſon to be capable of chuſing an able clerk : 
and ſo lapſe may come upon him unavoidably, if the 
clerk firſt preſented be juſtly refuſed. But if the clerk 
preſented be the preſentee of a lay patron, and be refuſed 
by the ordinary, the ordinary in moſt caſes is bound to 
give notice to the patron of ſuch refuſal : for if in ſuch 
caſe no notice is given, no lapſe can run, tho' no other 
clerk be preſented z nor if notice be given, unleſs upon 
trial the clerk was juſtly refuſed. - But if a clerk be for 
good cauſe refuſed, and notice thereof be in due time 
and manner given to the patron, and no other clerk be 
preſented in time; lapſe doth run to the ordinary. Watſ. 
c. 12. i 

In the caſe of Hale and the biſhop of Exeter, M. 
Will. it was ſaid by the court, That if the ordinary refuſe 
becauſe he is criminous, he need not give notice of the 
refuſal ; for the crime is as much in the cognizance of 
the patron as of the biſhop; but if he refuſe becauſe il- 
literate, he muſt give notice. 2 Salk. 539. 


TH. Admiffien, for which ſee title ADMISSION. 
IV. Inſtitution or collation, for which fee titles IN- 
STITUTION and COLLATION. | 


unde diſſeifitus fuit. 
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V. Indufticn, and requifites after indutien, for which ſee 
title INDUCTION. 


And ſee 1 Burn. Eccl. Law, p. 97. Ry 
As to the origin of the term benefice, fee Black. Com. 

V. 106. | | ; 

5 BENEFICIO PRIMO ECCLESIASTICO HA- 
BENDO, A: writ directed from the King to the Chan- 
cellor, to beſtow the benefice that ſhall rf fall in the 
King's gift, above vr under ſuch a value, upon ſuch a 
particular perſon. Reg. Orig. 307. | 
BENEFIT OF CLERGY. See CLERGY. 

BENERETH, An antient ſervice which the tenant 
rendered to his lord with his plough and cart. Lamb. 
Lin. p. 222. Co. Lit. 86. | c 
BENEVOLENCE, (benevolentia) Is uſed in the chro- 
nicles and ſtatutes of this realm for a voluntary gratuity 
given by the ſubjects to the king. Stow's Annals, p. 701. 
And Ster faith, that it grew from Edward the Fourth's 
days: you may find it alſo anno 11 Hen. 7. c. 10. yield- 
ed to that prince in regard to his great expences in wars, 
and otherwiſe. 12 Rep. 119. And by act of parlia- 
ment, 13 Car. 2. c. 4. it was given to his. majeſty K. 
Char. 2. but with a proviſo that it ſhould not be drawn 
into future example: ſo that all ſupplies of this nature are 
now by way of taxes. In other nations benevolen-es are 
ſometimes given to lords of the fee by their tenants, Sc. 
Caſſan. de Conſuet. Burg. p. 134, 136. 
BENEVOLENTIA REGIS HABENDA; The 
form of purchaſing the king's pardon and favour, in an- 
cient fines and ſubmiſſions, to be reſtored to eſtate, title, 
or place.—Thomas de St. Walerico dat regi mille nrarcas, 
pro habenda benevolentia regis & pro habendis terris ſuis 

Paroch. Antiq. P. 172. 

BENT. Sce 15 Geo. 2. c. 33. for planting the hills 
on the north-weſt coaſt of the kingdom, with a certain 
ruſh or ſhrub, called far or bent, and the penalties of 
cutting or carrying the ſame away. For the utility of 
this article, and how excellent à fodder it is in winter, 
ſee Dictionary of Huſbandry, tit. Bent, and Mills Huſlan- 
dry. Tis an article well worth attending to in this 
country. 

BERBIAGE, (berbiagium) Nativi tenentes manerii de Ca- 
liſtoke reddunt per ann. de certo redditu vocat. berbiag. ad 


le Hokeday xix. 6. MS. Survey of the Duchy of Cornwall. 
aſe a clerk upon his own knowledge for an offence com- 


BERBICARIA, A ſheep down, or ground to feed 
ſheep. - Leg. Affredi, c. 9. Et qucd de berbicaria, Sc. 
Monaſticon, tom. 1. p. 308. . 
BERCARIA, (berchery, from the Fr. berperie) A 
ſheep-fold, or other incloſure for the keeping ef theep: in 
Domeſday it is written berquarium. 2 Inſt. 476.—Manda- 
tum eſt Roberto de Lexinton, qucd abbati de Miraval faciat 
unam bercariam in paſtura de Fairfield ad oves ſuas cuſto- 
diendas. Clauſ. 9 Hen. 3. m. 12—Dedi ſexaginta acras 
terre ad unam bercariam faciendam.—Mon. Ang]. tom. 2. 
p- 599. Bercarius is taken for a ſhepherd: and bercaria 
is faid to be abbreviated from berbicaria, and Berben; 
hence comes berbicus a ram, berbica an ewe, caro berbici- 
na, mutton. Cewell. : 
BEREFELLARII : There were ſeven churchmen ſo 
called, anciently belonging to the church of St. ou of 
Beverley.—Sed quia eorum turpe nomen berefellariorum pa- 
tens riſui remanebat, diftos ſeptem de cætero non berefellarios 
ſed perſonas volumus nuncupari. Pat. 21 R. 2. par. 3. m. 
10 per Inſpexꝰ. | | 5 
BEREFREIT, BEREFREID, A large wooden 
tower. Simeon Dunelm. Anno 1123. 
BERGHMASTER, (from the Sax. berg a hill, mons 
quaſi maſter of the mountain) Is a chief officer among 
the Derbyſhire miners, who alſo executes the office of a 


3 | coroner.— Jurateres dicunt, quod in principio quando mine- 


ratores ventunt in campum mineras querentes, inventa minera, 
venunt ad ballivum, qui dicitur bergmayſter, et petunt ab 
eo duas metas, &c.—Ffſc. de An. 16 Ed. 1. num. 34. in 
Turri London. The Germans call a mountaincer, or mi- 
ner, a 4 We 
BERGHMOTH, or BERGHMOTE, Comes from 
the Sax. berg. a hill, and gemote, an aſſembly; and is as 
much as to ſay an aſſembly or court upon a hill, which 
is held in Derbyſhire, for deciding pleas and controverſies 


among 
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among the miners.Nuratores etiam dicunt quad placita dei 


moth debent teneri de tribus ſeptimamtintres ſeptimanas 
— de Pecco. Eſc. 16 Ed: 1. And on this 


court of burgmote, Mr. Manlove, in his Treatiſe of the Cuſ- 


toms of the Miners, hath a copy of verſes, with references 
to ſtatutes, Sc. Vide Squire on the Anglo-Saxon Govern- 


ment. 3 , r 4&5 
BERIA; berie; berry, A large open field; and thoſe 
1 towns * which end with that word, 
are built in plain and open places, and do not derive their 
names from boroughs, as Sir Henry Spelman imagines. 
Moſt of our gloſſographers in the names of places have 
confounded the word berie with that of bury and borokigh, 
as if the appellative of ancient towns; whereas the true 
ſenſe of the word berie is a flat wide campainj, as is ptoved 
from ſufficient authorities by the learned Du Freſue; who 
obſerves that Beria San#ti Ednitindi; mentioned by Mat. 
Pariſ. ſub ann; 1 154. is not to be taken for the town, 
but for the adjoining plain. To this may be added, that 


many flat and wide meads, and other open grounds, are | c 


called by the name of beries, and beryfields : the ſpacious 
meadow between Oxford and Iſley was in the reign of king 
Atheiſtan calley Bery. B. Twine, MS: As is now the 
largeſt paſture ground in Quarenden in the county of 
Buckingham, known by the name of Beryfield. And tho? 
theſe meads have been interpreted demeſne or manor 
meadows, yet they were truly any flat or open-meadows, 
that lay 8 to any vill or farm. 

BERRA, A plain open heath. Berras A ſartare, to grub 
up ſuch barren heaths. | 

BERNET, Incendium, comes from the Sax. byran, to 
burn: it is one ofthoſe crimes which by the laws of Hen. 
1. cap. 15. emendari non poſſunt. Sometimes it is uſed to 
ſignify any capital offence.” Leges Canuti, apud Brompt. 
c. 90. Leg. Hen. 1. c: 12, 47. | 

BERSA, (Fr. bers) A limit or bound. —Pafturem duo- 
rum taurorum per totam berſam in foreſta naſtra de Chippen- 
ham, c. Mon. Ang]. tom. 2. pag. 210. A park pale. 

BERSARE, (Germ. berſen, to ſhoot) Berſare in forefta 
mea ad tres arcus. Chart. Ranulf. Comit. Ceſtr. ann. 
1218, viz. to hunt or ſhoot with three arrows in my 
mo Berſarii were properly thoſe that hunted the 
wolf. 

BERSELET (ber/eletta) A hound. Ad berſandum in 
foreſta cum novem arcubus & ſex berſeletis. Chart. Rog. 


1 

BERT ON, or BARTON, (bertona) Is that part of a 
country farm where the barns and other inferior offices 
ſtand, and wherein the cattle are foddered, and other bu- 
ſineſs is managed. See Clauſ. 32 Ed. 1. m. 17. It alſo ſig- 
nifieth a farm, diſtinct from a manor: in ſome parts of the 
welt of England they call a great farm a berton; and a 
ſmall farm a living. — Bertonarii were ſuch as we now call 
farmers or tenants of bertans; huſbandmen that held lands 
at the will of the lord. Cum bertona, terris & tenementis, 

bertonarii modo tenent ad voluntatem. Chart. Johan. 
£piſc. Exon. 24 Dec. Ann. 1337. . 

BEREWICHA, or BERWICA, Villages or hamlets 
belonging to ſome town or manor. This word often oc- 
curs in Domeſday: iſtæ ſunt berewichæ ęjuſdem manerii.—— 

BERWICK, Merchandize carried into or brought out 
of Scotland; or the iſles thereof, ſhall be brought firſt to 
Berwick,on pain of forfeiture: and the merchants and free- 
men there ſhall have the farm of the warters royal and 
fiſhings within the ſeigniory. Stat. 22 Ed. 4.c. 8. The 
1 of Berwick are declared, by the Stat. 1 Jac. 1. 
c. 28. | 

By Stat. 20 Geo. 2. c. 42. ſet. 3. Wales and Berwick 
upon Tweed ſhall be included in all acts of parliament, 
wherein the kingdom of England, or that part of GREAT 
BriTain c En ſhall be mentioned. As to 
Berwick, vide Black. Com. 1 V. 98, Sc. 

BER, or BURY. The vill or ſeat of habitation of a 
nobleman, a dwelling or manfion-houſe, being the chief 
of a manor : from the Sax. beorg, which ſignifies a hill 
or caſtle; for heretofore noblemens ſeats were caſtles, ſi- 
tuate on hills, of which we have ſtill ſome remains. As 
in Herefordſhire, there are the beries of Stockton, Hope, 6+. 
it was anciently taken for a ſanctuary. | 


B I G 


| BESAILE, (Fr. biſayeul. progous) The facher of the 
randfather: and in the Common law it ſignifies a writ 


1 


hat lies where the great grandfather was ſelſed; the day 


that he died, of any lands or tenements in fee ſimple; 
and after his death a ſtranger entereth the ſame day upon 
him; and keeps out the heir. F. V. B. 222. Vide 
Booth on Real Actions. f 

BESCH A, (from the Fr. hercher, fodere, todig) A ſpade 
or ſhovel. In communi paſtura turbas, cum una ſola 
beſcha fodient £9 nibil dubunt. Prior. Lew. Cuſtumar. de 
Heſcham. pag. 15. Hence perhaps, una Beſcata terra in- 
cluſa Mon. Angl: tom: 2. fol. 642. may ſignify a piece 
of land uſually turned up with a ſpade, as gardeners fit 
and prepare their grounds ; or may be taken for as much 
land as one man can dig with a ſpade in a day. 

BESTIALS, (befiails) Beaſtsor cattle of any fort; anno 
4 Ed. 3. c. 3. it is a written beftayle; and is generally uſed 
for all kinds of cattle, though it has been reſtrained in 
thoſe purveyed for the king's proviſion. ' 12 Car. 2. 


5 pes goat Laymen ufing glebe lands. Parl. 14. 
2. ; 

BEVERCHES, Bed-works, or cuſtomary ſervices done 
at the bidding of the lord by his inferior tenams — luter 
ſervitia cuſtumaria tenentium in Blebury, de dominio abba- 
tis & conventus Reading——predifius abbas habebit de 
eis duas precarias carrucarum per annum, que vocantur be- 
verches, & cum qualibet carruca duos homines qualibet die ad 
prandium abbatis. Cartular. Rading. MS. f. 225. 

BEWARED, An old Saxon word ſignifying expended, 
for before the Britons and Saxons had plenty of money, 
they traded wholly in exchange of wares: 

. BIDALE; or BIDALL, (precaria potaria, from the 
Sax. hiddan, to pray or ſupplicate) Is the invitation of 
friends to drink ale at the houſe of ſome poor man, who 
thereby hopes a charitable contribution for his relief: it 
is fill in ute in the weſt of £xylnnd: and is mentioned 26 
Hen. 8. c. 6. And ſomething like this ſeems to be what 
we commonly call bonſe-warmim, when perſons are invited 
and viſited in this manner on their firft beginning houſe- 


III BNC OF THE BEADS, (bidding from the Sax. 
biddan) To pray or deſire; and bead from the Sax; bead 
a prayer, was anciently a charge or warning given by the 
pariſh prieſt to his pariſhioners at ſome ſpecial times to 


| come to prayers, either for the ſoul of ſome. friend de- 


or upon ſome other particular occaſion. And at 
this day dur miniſters, on the Sunday preceding any feſti- 
valor holiday in the following week, give notice of them, 


and deſire and exhort their pariſhioners to obſerve them 


as they ought ; which is required by our canons. See 
Stat. 27 Hen. 8. c. 26. | 
BIDENTES, Two yearlings, or ſlicep of the ſecond 
| year, —WVill. Long ſpe A. D. 1234, granted to the prior and 
canons of Burcefter, paſturam ad quinquaginta biflentes cum 
ae. bidentibus meis ibidem paſcendis. Paroch. Antiq. 
216. b. Era 
BIDUANA, A faſting for the fpace of two days, 
Matt. Weſt. p. 1335. | | ul 
BIGA, bigata. A cart or chariot drawn with two 
horſes, coupled ſide to ſide; but it is ſaid to be properly 
a cart with two wheels, ſometimes drawn by one horſe 
and in our anejent records it is uſed for any cart, wain or 
waggon. Et quod cant cum bigis & currir eum coteris 
m_ ſuper tenementum ſuum, Ae. Mon. Angl. tom. 2. 
2930. ; 4 ; | » $45 
BIGAMUS, Is a perſon that hath married two or more 
wives, ſucceſſively after each other; or a widow ] for the 
canoniſts account a man that hath married a widow; to 
have been twice married. It is mentioned in the ſtatutes 
18 Ed. 3. c. 2. t Ed. 6. c. 12. And 2 Infli 273. 
BIGAMY, (+igamia) Signifies a double marriage, or 
marriage of two wives; it is uſed in our law, for an im- 
pediment to be a clerk; by reaſon he hath been twice mar- 
ried. 4 Ed. 1. c. 3. Which ſeems tobe grounded upon 
the words of St. Paul to Timothy, epiſt. 1. cap. 5, verſi 2. 


Oportet ergo epiſcopum irreprebenſibilem eſſe & umus uxer;s 


virum : upon which it is ſaid the canoniſts have founded 


18 


their doctrine, that he, that hath been twice married, may 
5 8 not 
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not be a clerk ; ſo that they do not only exclude ſuch from 
holy orders, but alſo deny them all privileges that belong 
to clerks: but this law is aboliſhed by 1 Ed. 6. and ſee the 
Stat. 18 Eli: tap. 7. The ſtatute called the Statute de 


Bigamis, is the 4 Ed. 1. and the 1 Jac. 1. c. 11. calls it 


bigamy, where a perſon marries the ſecond wife. &c. the 
firſt being living, which is felony ; but this is properly 
polygamy and not bigamy, which laſt is not where a perſon 
hath two wives together, but where he hath two wives one 
after another. 2 ft. 273. | 2: 
There is a proviſo in the 1 Fac. 1. c. i i. that the ſaid ſta- 
tute ſhall not extend to any perſon or perſons, who ſhall 
be at the time of ſuch marriage divorced bya ſentence in 
the eccleſiaſtial court declared to be void and of no 
effect; nor to any perſon or perſons, for or by reaſon of 
any former marriage had or made within age of conſent. 

Accordingtothe conſtruction of this proviſion, divorces 
a menſa & thoro, cauſa adulterii and ſevitiæ are within the 
exception in the ſtatute, though the word /eparamus, and 
not divortiamus, be made uſe of in the ſentence ; for 
the ſtatute being penal, ſhall be conſtrued favourably ; 
and ſuch ſeparations are taken for divorces in common 
underſtanding. 1 Hawk. P. C. 111. 3 Inſt. 89. H. P. C. 
122. Kel. 27. Cro. Car. 461. | 

It has been held likewiſe with reſpect to the conſent of 
parties. If one of the parties only were under the age 
of conſent at the rime of ſuch marriage, the exception 
extends as well to the party above the age of conſent, as 
to the other; becauſe the power of diſagreeing was equal 
on both ſides. Vide on this ſubject Black. Com. 4 J. 
163. 


BIGOT, Is a compound of ſeveral old Erghfs words, 


and ſignifies an obſtinate perſon ; or one that is wedded 
to an opinion, in matters of religion, Sc. It is recorded 
that when Rollo the firſt duke of Normandy, refuſed to kiſs 
the King's foot, unleſs he held it out to him, it being a 
ceremony required in token of ſubjection for that duke- 
dom, with which the King inveſted him; thoſe who were 
preſent taking notice of the duke's refuſal, adviſed him 
to comply with the King's deſire, who anſwered them ze 


; fe bigot; whereupon he was in deriſion called bigot, and 


re are ſo _ to this day. 
BILAGINES, (Lat.) Bilaws of corporations, Sc. 
See By-laws. 5 

1 DEFERENDIS, A writ directed to a 
corporation, for the ing of weights to ſuch a hav 
there to weigh the e by our ancient — 
were licenſed to tranſport. Reg. Orig. 270. 

BILINGUIS, Signifies generally a double tongued 
man; or one that can ſpeak two languages: but it is uſed 
in our law for a jury that paſſeth between an Engl; 
and a foreigner, whereof part ought to be Engliſ, and 
part ſtrangers. Though this is properly a jury de medie- 
tate kngue. 28 Ed. 3. c. 13. 

BILL, (Billa) Is diverſly uſed : in law proceedings, 


it is a declaration in writing, expreſſing either the 


wrong the complainant hath ſuffered by the party com- 
plained of, or elſe ſome fault committed againſt ſome 
law or ſtatute of the realm; and this bi! is ſometimes 
addreſſed to the Lord Chancellor of England, eſpecially 
for unconſcionable wrongs done to the complainant ; 
and ſometimes to others having juriſdiction, according as 
the law directs. It contains the fact complained of, the 
damage thereby ſuſtained, and petition — againſt 
the defendant for redreſs; and it is made uſe of as well 
in criminal as civil matters. In criminal caſes, when a 
Jury upon a preſentment or indiftment find the 

e to be true, they indorſe on it Billa vera; and there- 
upon the offender is ſaid to ſtand indicted of the crime 
and is bound to make anſwer unto it: and if the crime 
touch the life of the perſon indicted, it is then referred 
to the jury of life and death, vi. the petty jury, by 
whom if he be found guilty, then he ſhall tand convicted 
of the crime, and is by the judge condemned to death. 
Terms de Ley 86. 3 Inft. 30. See Jgnoramus and In- 


Bill is alſo a common engagement for money given by 


4 «4 * 
a * 3 
4 4 | b 


underſtand a ſingle bond, without a conditioh ; and it 
was formerly all one with an obligation, ſave only it's 
being called a hill when in Exgliſb, and an obligation 
| when in Latin. Weſt. Symbol. lib. 2. ſet. 146. A Sil 
has been defined to be a writing, wherein one man is 
{ bound to another, to pay a ſum of money on a day that 
is future, or preſently on demand, according to the agree- 
ment of the parties at the times it is entered into, and 
the dealings between them and it is divided into ſeveral 
ſorts, as a hill that is fingle, a bill that is penal, c. 
Where there is a &:i# of 1007. to be paid on demand, it 
is a duty preſently, and there needs no actual demand. 
Cro. Eliz. 548. And a ſingle obligation or bill, upon 
the ſealing and delivery, is debitum in præſenti, though 
ſolvendum in futuro. On a collateral promiie to pay mo- 
ney on demand, there muſt be a ſpecial demand; but bez 
tween the parties it is a debt, and ſaid to be ſufficiently 
demanded by the action: it is otherwiſe where the mo- 
ney is to be paid to a third perſon : or where there is a 
penalty. 3 Keb. 176. If a perſon acknowledge himſelf 
by Bill obligatory to be indebted to another in the ſum | 
of ol. and by the ſame bill binds him and his heirs in 
rool. and ſays not to whom he is bound, it ſhall be 
intended he is bound to the perſon to whom the bill is 
made. Roll. Abr. 148. A bill obligatory written in a 
book, with the party's hand and ſeal to it, is good. Cro. 
Elz. 613. And if a man makes a bill thus. I do owe 
and promiſe to pay to A. B. 5ol. &c. for payment thereof, 
T hind myſelf to C. D. Sc. another perſon; it is good by 
the words of the firſt part, and the words obligatory to 
| another perſon are void. A man ſays by his deed: 
| Memorandum, That I A. B. have —_— iy 6 D. tbe 
ſum of 20 l. which Ipromiſe to pay to E. F. witneſs 
whereof 1 have hereunto ſet my ſeal, &c. Or if the 54 
be, I ſhall pay to C. D. 20l. In witneſs, &c. and the 
ſame be ſcaled: or if it runs as follows, I «we to C. D, 20 l. 
to be paid at, &c. Or, I bad of C. D. 20l. &c. to be 
repaid him again: Or I A. B. do bind myſelf to C. D. 
that be ſhall receive 201. &c. All theſe are ſaid to be 
obligatory. 2 Roll. 146. 22 E. 4. c. 22. 1 
Now bonds, Sc. are to be on ſtamped paper, Cc. 


Ferm of a ſingle Bill for Money. 


NOW all men by theſe preſents, That I A. B. of, &c. 

do ote and am indebted to C. D. of, &c. the ſum of 
fifty pounds of lawful money of Great-Britain, which I pro- 
miſe to pay unto the ſaid C. D. his executors, adminiſtrators 


or aſſigns, at and upon the firft day of October next enſuing 
the date of theſe preſents. In witneſs whereof 1 have bere- 


;ſhman unto jet my Band and ſeal the 10th day of Auguſt, Anno 


Domini 1770. 
A Penal Bill for Payment of Money. 


NOW all men by theſe preſents, That I A. B. of &c. 

do owe unto C. D. of, &c. the ſum of one hundred 
Pounds of lawful of Great-Britain, to be paid unto the 
ſaid C. D. bis executors, adminiſtrators or affigns, on, &c. 
next enſuing the date hereof; for which payment well and 
truly to be made, I bind myſelf, my heirs, executors, and 
adminifirators, to the ſaid C. D. bis exe-utors, aminiſtrators 
and affigns in two hundred pounds of like lawful money firmly 
by theſe preſents. In witneſs, Sc. 


BILL OF EXCEPTIONS. Vide Bath Ni. pri. 295. 
Black. Com. 3 V. 372. 

EXCEPTION TO EVI DENCE, Sc. At Common 
law a writ of error lay for an error in law, apparent in 
the record, or for error in fact, where either party died 
before judgment; yet it lay not for an error in law not 
appearing in the record; and therefore, where the plain- 
tiff or demandant, tenant or defendant, alledged any thing 
ore tenus, which was over-ruled by the judge, this could 
not be aſhgned for error, not appearing within the re- 
_ nor e error in fact, but in law; and ſo 

party was without remedy. 2 Inft. 426. 
| 3 y. 2 If. 4 


one man to another; being ſometimes with a penalty, And 


called penal bill, and ſometimes without a penalty, tho 
the latter is moſt frequent ly uſed. By a 32 — 


By the ſtature of J//efm. 2. 4 When one, impleaded 
| . they 
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they will attow it, and if they will not, if he that al- 


ledges the exception writes the ſame, and requires the 
juſtices will put to their ſeals, the juſtices ſhall ſo do; 
and if one will not another ſhall; and if, upon com- 
plaint made of the juſtice, the King cauſe the record 
to come before him, and the exception be not found in 
the roll, and the plaintiff ſhew the written exception, 
with the ſeal of the juſtice thereto put, the juſtice ſhall 
be commanded to appear at a certain day; either to con- 
feſs or deny his ſeal, and if he cannot deny his ſeal, they 


| ſhall proceed to judgment eee. to the exception, as 
b 


it ought to be allowed or diſallow 

This ſtatute extends to the plaintiff as well as defen- 
dant, alſo to him who comes in loco tenentis, as one that 
prays tobe received, or the vouchee : and in all actions 


whether real, perſona), or mixt. 2 Inſt. 427. 


The ſtatute extends not only to all pleas dilatory and 
peremptory, but to prayers to be received, oyer of re- 
cords and deeds. Fc. alſo to challenges of jurors, and 
any material evidence offered and over-ruled. 2 Ip. 
427. Dyer 231. pl. 3. Raym. 486. 

The exceptions ought to be put in writing ſedente curia, 
in the preſence of the judge who tried the cauſe, and 
ſigned by the counſel on each ſide; and then the bill muſt 
be drawn upand tendered to the judge that tried the cauſe 
to be ſealed by him; and _ ſigned, there goes out : 

re facias to the ſame judge ad cognoſcendum ſcriptum, an 
po made part of — the return of the 
judge with the bill itſelf, muſt be entered on the iſſue- 
roll; and if a writ of error be brought, it is to be returned 
as part of the record. 1 Nel. Abr. 373. If a bill of 
exceptions is draw up, and tendered to the judge for ſeal 
ng, and he refuſes to do it, on petition to the Lord 
Chancellor, he will grant a writ for that purpoſe. 

If one of the juſtices ſets his ſeal to the bill, it is ſuf- 
ficient; but if all refuſe, it is a contempt in them 
all ; for which the party grieved may have a writ ground- 
ed upon the ſtatute, commanding them to put their 
ſeals, &c. 2 Inſt. 427. Raym. 182. S. P. 2 Lev. 
237. S. P. 

Although no time be appointed by this act when the 
Juſtices ſhall put their ſeals, the party muſt pray the ſame 
before judgment; but if they deny it, then may they 
be commanded after judgment to put their ſeals, and 
then the putting of their ſeals after judgment ſhall be 
ſufficient. 2 Inf. 427. | 

When a bill of exceptions is allowed, the court will 
not ſuffer the party to move any thing in arreſt of judg- 
ment on the point on which the bill of exceptions was 
allowed; for his proper redreſs is by writ of error, and 
it is preſumed, that the court was ſatisfied in the point 
when the party tendered his bill of exceptions. 1 Vent. 
366, 367. 2 Lev. 237. 2 Jones 117. 


Theſe bills of exception, are to be 2 before a 


verdict given, and extend only to civil 

criminal. Sid. 88. 1 Salk. 288. 
BILL OF EXCHANGE, Is in general an order 

for the payment of money to ſome perſon or to his order 


ions, not to 


equivalent to the ſum which the drawer hath received. 


Of theſe there are different kinds, it will be proper there- 
fore to conſider, 


I. The nature of bills of exchange and negotiable notes, 

and what ſhall be ſo deemed. | 
II. Of the different kinds of bills of exchange, and nego- 

tiable notes; wherein. Of foreign bills. 2. Of in- 
land bills. 3. Of promiſſory and negotiable notes. 

III. Of the acceptance. 

IV. Of the proteſt. 

V. Of the indorſement. 

VI. Who ſhall be liable to payment, and to whom, and 
therein of ſuing the drawer, indorſer, or acceptor. 

VII. Of the attion and remedy, and manner of declaring 
and pleading, and of the evidence requiſite. 

VIII. Of bills, oft, Holen or forged. © 


r marknnbakeublitbed olds 


bills and notes, ſo hath it preſcribed their form, and re- 
quired that the ſame ſhould be in writing, and drawn 
by the party, or thoſe having legal authority from him; 
and ſuch drawing raiſes a contract to pay the ſame with- 


* 


k t is 


out any expreſs promiſe. - 3 New Abr: 606. Carth. 510. 
Salk.- 128. Starky v. Cheeſman. 

As to the form of the bill, it is faid, that the ſame 
ſtrictneſs and nicety are not required in penning of bills 
current between merchant and merchant, as in deeds, 
wills, Sc. On the other hand it may happen, that a 
writing may have the form of a bill of exchange, and yer 
be otherwiſe. 3 New. Abr. 606. Lucas 287. 

As if A. draw a bill in this form; Sir, pray pay to H. 
19451. upon demand, out of the money belonging to the pro- 
prietors of the Devonſhire mines, being part of the conſide- 
ration money for the purchaſeaf the manor of Weſt-Buckland. 
This is no ſuch bill of exchange as will intitle H. to an 
action againſt the drawer on the cuſtom of merchants ; 
for it is only a direction or appointment to the caſhier to 
pay the money, and that out of a particular fund, and 
doth not anſwer the neceſſity of trade, not being a ne- 

tiable note, not indorſible over; and charging the 

rawer bn ſuch a note, would be liable to this furtherin- 
conveniency, that hereby every one whogives his ſteward 
an order or authority to pay money, might be charged 
for non-payment. Stran. 591. 3 Geo. 1. Fenny v. 
Herle. L. Raym. 1361. $ 

So where a bill drawn by an officer up̃bn his agent, 
requiring aim to pay ſomuch out of his growing ſubſiſtence, 
was held no billof exchange, nor the drawer liable, though 
ſuch bill was accepted; for it concerns neither trade nor 
credit; but is to be paid out of the growing ſubſiſtence of 
the drawer; ſo that if the party die, or the fund be taken 
away, the payment is to ceaſe and determine, 3 New. 
Abr. 606. 

Alſo it hath been reſolved that if A, give a note, Sc. 
to B. for the payment of a ſum of money when he the 


{ ſaid A. ſhould marry ſuch a one, B. cannot bring an 


action on ſuch note, and declare as on a bill of exchange 
ſetting forth the 2 2 merchants, Sc. for that In 
truth there is no ſuch cuſtom, * only an agreement 
founded on a marriage brokage, and to = money on a 
collateral contingency ; which contingency cannot be 
called trading, ſo as to come within the cuſtom of mer- 
chants. 4 Mod. 242. Comb. 227. S. C. Pearſon ver. 
Garret, ” | 
The plaintiff declared upon the cuſtom of merchants 
againſt the defendents as 2 of a bill of exchange, 
and the inſtrument run in theſe words. | 
Meſrs. Gilly and Co. 
Pray pay Mr. Richard Banbury one month after date 
two hundred pounds on account of freight of the Veale 


Galley, Edward Champion; and this order ſpall be your 
ſufficient diſcharge for the ſame. | 
| | J. Gibſon. 


Accepted for Leſſet and Gilly at horn, to pay 
remitted from thence at uſance. 1 "FR 9 


- 


March 18, 1748. | H. CT. > - 
This was ruled to be a bill of exchange, Strati. 1211. 


Pa to me or my order ſo much, is a bill of exchange 
if accepted ; and this is the way to make a bill of ex- 
change without the intervention of a third perſon. 1 
Salk. 130. Trin. 2 Ann. B. R. Butler v. Crips. 

It hath been reſolved, that a bill of exchange drawn 
by a gentleman, who is no trader, ſhall notwithſtanding 
make him reſponſible within the cuſtom of merchants ; 
for otherwiſe perſons of diſtinction travelling abroad 
would ſuffer in their credit; and it might bring a general 
inconvenience on trade itſclf, when it came 15 * 
to foreign merchants, that there were ſome who, though 
they took upon themſelves to draw bills of exchange, yet 
were not liable to the payment thereof. Carth. 82. 1 
Show. 125. Witherly ver. Sarsfield. Comb. 45. 152. 
S. C. ill reported. _ 


IL As to the different kinds of bills. | | 
It is to be obſerved, 1. That the cuſtom of merchants, 
in relation to foreign bills of exchange, ſeems to have 
prevailed time out of mind: and by this cuſtom, if a 
merchant abroad draw a hill on a merchant here, or vice 


verſa, 


Search 
lications 


at his death), but is a ſimple contract, which 


| B I L 
verſa, requeſtir him to pay a certain ſum of money. - 
aa poop mains Fo his name to it; this amounts to a 
promiſe to pay, and ſubjects him, though but a collateral 


engagement, to an action on the non payment. 1 Roll. 


Abr. 6. Cro. Fac. 306. Ov. Car. 3 

ad if the 2 or he on whom the bill is drawn, 
refuſe to accept it, or having accepted it, refuſe to pay it. 
the payee, or he in whoſe favour it 18 drawn, may pro- 
teſt it, and ſhall recover againſt the drawer, not only 
the principal ſum, but likewiſe all intereſt, coſts, and 
damages; by teaſon of the proteſt or refuſal of accep- 
tance, or payment of the money. Cro. Car. 301. 


nd ſuch bills, being ſecurities for money, are of great 
888 them 95 they are not allowed to be ſe- 
curities of as high a nature as bonds or ſpecialties and 
therefore it hath been adjudged, that a bill of exchangt 
js within the ſtatute of limitations, and muſt be fued for 
within ſix years after it becomes payable; 3 New. Abr. 
602. Carth: 3. Renew v. Axton. 


Alfo a bill of exchange is to be conſidered as a ſimple | cep 


contract debt, in a courſe of adminiſtration, which an 
executor of an adminiſtrator, cannot diſcharge before 
debts by bond, without being guilty of a devaſtavit: 3 
New. Abr. 2. | | 
So, if a merchant in London draw a bill of exchange 
on his correſpondent in Newcaſtle, in favour of J. S. 
and the bill is refuſed, and F. S. dies inteſtate, his admi- 
niſtrator, on letters of adminiſtration taken out in Dur- 
bam, cannot bring an action on the cuſtom of merchants, 


inſt the drawer, and lay the ſame in London; for that | 


is not equal to a bond or ſpecialty, 
N where they happen wi 
ollows the 
perſon of the debtor, and makes bona notabilia where the 
debtor refides; and therefore adminiſtration ought tohave 
been taken out in London. 3 New Abr. 603. Carth, 
373. Teoman v. Bradſhaw. Comb. 392. S. C. 
Alſo this cuſtom ſhall not prevail againſt the privilege 


a bill of exchange 
(which are the deceaſed's 


of infants, ſo as to bind them; and e oh it hath 
0 


been adjudged, that if an infant draw a bill of exchange, 
infancy is à good plea in bar to an action brought againſt 
him. 3 New. Abr. 603. Carth. 160. Williams v. Har. 


riſon. | 

Mils of exchange are uſually drawn payable on ſight, 
ſo many days after date, or at ſingle, double or treble 
uſance; and it is frequent to draw two or three, if abroad 
or to be ſent abroad, for the ſame ſum, and of the ſame 
date, for fear of loſs or miſcarriage, which carry a con- 
dition with them that only one hal be paid. 3 New 
Abr. 603. Molloy, b: 2. cap. 10. ſ. 10. 

An uſance is ſaid to be regularly a month. Molloy 277. 

1 Show. 317. But yet varies according to the cuſtoms 
of particular countries, and therefore, where the plain- 
tiff declared on a bill of exchange drawn at Amſterdam, 
payable at London, at two uſances, and did not ſhew what 
the o 'uſances were, judgment was given for the de- 
fendant; for the court could not take notice of forei 
uſances which vary, being longer in one place than in 
another. 1 Salk. 131. Buckley ver. Cambell. There- 
fore, if there ate three bills for the ſame ſum, and an 
action is brought on one of them, and the plaintiff declare 
that the money in billa præditta mentionat. is not paid, this 
is ſufficient without averring that it was not paid on the 
other bills, becauſe the ſum is the fame in all the bills, 
Carth. 510. 1 Salk. 130. adjudged, © 

2. With regard to inland bills. 


Inland bills of exchange are thoſe drawn by one mer- 


chant reſiding in one part of the kingdom on another 
reſiding in ſome city or town within the fame kingdom, 
and theſe alſo being found ufeful to trade and commerce, 
have been eſtabliſhed on the fame foot with forei 

bills; but at Common law they differ from them in this, 
that there was no cuſtom of proteſting them, ſo as to 
ſubject the drawer to intereſt and damages in caſe of non- 


payment, as there was on foreign bills. 3 New Abr. 603. 


1 Salk, 131. Borough v. Perkins. 
To remedy this inconvenience it was enacted by the 
9 10 3. c. 17. That bills of exchange drawn in 


_ England, Sc. of 51. or upwards, payable at a certain 


4 
„ 


1 
N 


8 


| | 5 
number of days, c. after acceptance, three days at- 
ter it is due may be proteſted, and notice thereof muſt 
be given in 14 days after the proteſt. Provided that in 
caſe of bills loſt or miſlayed, drawer to give another. 
But this ſtatute was defective, becauſe it could not 
operate, unleſs the party, on whom the bill was drawn, 
accepted it by under-writing the ſame; which few cr 
none cared to do. 3 New Abr. 604. _ 0 
Io remedy which it was provided by 3 & 4 Ann. c. . 
that in caſe of party refuſing to underwrye a bill of ex- 
change ſuch bill may be proteſted for hon- acceptancr. 
And it is thereby farther provided that no acceptance of 


he cuſtom of merchants, in relation to inland bills of exchange ſhall be ſuſſicient; unleſs the 
3 de eſtabliſhed by the Common law, | ſame be underwritten,, nor the drawer thereof liable to 


| coſts, Sc. And that no proteſt ſhall be-neceſlary for 


non-payment, unleſs the bill be drawn for 20. or up- 
wards. It is thereby alſs enacted, that if any perſon 
accept any ſuch bill of exchange in ſatisfactien of any 
former debt, it ſhall be eſteemed full payment of ſuch 
debt, if ſuch perſon doth not tate his due courſe to obtain 
payment thereof, by endeavouring to get the ſame ac- 
ted and paid, and make his proteſt as aforefaid. Pro- 
vided that nothing - -_ ſaid act . — — 
to diſcharge am remedy, that any perſon may have again 
the ans, hey Irma or indonſor of ſuch bill. 

A writ of error was brought on a judgment by mil dicit, 
in an action againſt the drawer of an inland bill of ex- 
change, and it was objected that ſince the act of 9 . 3. 
no damage ſhall be recovered againſt the drawer upon a 
bill of exchange, without a proteſt, and therefore the 
action lies not, there being no proteſt. | 

But by Holt C. J. the ftatute never intended to deſtroy 
the action for want of a proteſt, but only to depriye the 
party of recovering intereſt and coſt upon an inland bill 
againſt the drawer, without notice of non-payment by 
proteſt : for before the ſtatute there was this difference 
between foreign and inland bills of exchange; if a bill 
was foreign, one could not reſort to the drawer for non- 
acceptance or mr ME without a proteſt, and rea- 
ſonable notice thereof. But in caſe of an inland bill, 
there was no occaſion for a proteſt ; but if any prejudice 
happened to the drawer, by the non-payment of thedrawee, 
and that for want of notice of non-payment, which he to 
whom the bill is made ought to give, the drawer was not 
liable; and the word es in the ſtatute, was meant 
only of damages that the party is at of being longer out 
of money by the non-payment of the drawer, than the 
tenor of the bill purported, and not of damages for the 
original debt: and the proteſt was ordered for the be- 
nefit of the drawer ; for if any damages accrue to the 
drawer for want of a proteſt, they ſhall be borae by him 
towhom the bill is made; and if nodamages accrue to him, 
then there is no harm done him; and a proteſt is only to 
give a formal notice, that the bill is not accepted, or is 
accepted and not paid; and if in ſuch caſe the damage 
ſuſtained by the drawer, by his delay, amount to the value 
of the bill, there ſhall be no recovery ; but otherwiſe he 
ought not to loſe. his debt; but that ought either to ap- 
pear by evidence upon nan — or by ſpecial plead- 
ing; and the act is very obſcurely and doubtfully penned, 
and we ought not by conſtruction upon ſuch an act to 
take away a man's right. And the judgment was affirmed 
per totam curiam. 1 Salk. 131. L. Rayn. 993. 

The defendant took up ſeveral of the plaintiff, 
who ſent his ſervant with a bill to hun for the money: 
The defendant orders the ſervant to write him a receipt 
in full of the bill, which he did, and thereupon ke gave 
him a note upon a third perſon, payable in rwo months: 
The maſter ſent ſeveral times to the third perſon; to pre- 
ſent him the note, but could not get fight of him within 
the time, the party breaks, and all this appearing in 
evidence, and that the defendant went to ſca the next 
day after he gave the note, now this action was brought 
againſt the defendant for the money. i 

Holt, chief juſtice.: If a man gives a note upon a third 
perſon in payment, and the other takes it abſolutely as 
payment; yet if the party giving it knew the third petſon 
to be breaking, or to be in a failing condition, and the 
receiver of the note uſes al reafonable diligence to get 
payment but cannot, this is a fraud, and therefore ho 
payment; for the party failed before the money was pay- 

| e 7 3 able, 
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able. The cer e e for the plaintiff. Holt's 

Rep. 122. Popley v. =" | 

2. Miib reſpec to promiſſory and negotiable notes. 
The ng. og trade; and neceſſity of paper credit, 


an expedient o bringing 
merchants and 


* 


bankers and others u 
— — notes _ I is of 

ing them dilable, p | 
— to the Judge, would not admit of, promiſſory notes 
being only conſidered, by the Common law, as evidences 
of a debt, and not aſſignable or negotiable in their own 
nature. 1 Salk. 24, 129. 6 Mod. 29. But it being 
found neceſſary to make uſe of this kind of credit it was 
enacted by the 3 & 4 Ann. c. 9. That promiſſory notes, 
payable to order or bearer, may be aſſigned or indorſed, 
and action maintained thereon, as on inland bills of ex- 
change. . 

It hath been adjudged | 
tiff, and ſubſcribed by the defendant, is a note made and 
ned by the defendant within this act; for the ſigning 
or ſubſcribing is the lien, and the writing or making is 
only the mechanical part of it. Trin. 6 Ann. Aſs. ver. 
Baron, in B. R. , {Lett 

Alfo it hath been held, that a note drawn, in theſe 
words, I promiſe to account with J. S. or bis order, for 501. 
value received by me, &c. is a good negotiable note, with- 
in the ſtatute 3 & 4 Am. c. g. and that the word account 
Hall be conſtrued the ſame as to pay, and not to render 

an account, as factor or bailiff; and the rather, becauſe 
he is not only accountable to J. S. but likewiſe to his or- 
der; which he cannot be as factor or bailiff, and there- 
fore it muſt be to pay the money to the indorſee, or or- 
der of J. S. Morris ver. Lea. Stra. 629. 


III. Concerning the acceptance. | 

It is to be obſerved that an acceptance, by the cuſtom 
of merchants, as effectually binds the acceptor, as if he 
had been the-original drawer ; and that having once ac- 
cepted it, he cannot afterwards revoke it. Cr. Fac. 308. 
Hard. 487. 

A very ſmall matter will amount to an acceptance; and 
any words will be ſufficient for that E which ſhew 
the partyꝰs aſſent or agreement to pay the bill; as if up- 
on is tender thereof to him, he ſubſcribes, Accepted, or 
Accepted by me A. B. or, I accept the bill, and will pay it 
according to the cuntents ; theſe clearly amount to an ac- 
ceptance. Molley, book 2. cap. to. . 1. 

If the underwrites the bill, On rare ſuch a day, 
or only the day of the month; this is ſuch an acknow- 
ledgment of the bill as amounts to an acceptance. 3 New 
Abr. 610. Comb. 401, 

If the nw Leave your bill with mt and I will ac- 
cept it, or, for it to-morrow and it ſhall be accepted ; 
theſe words, according to the cuſtom of merchants, as 
effectually bind, as if he had actually ſigned or ſubſcrib- 
ed his name according to uſual manner. 

But if a man ſays, Leave your bill with me; I will look 
over my accounts and books between the drawer and me, and 
call to-morrow, and accordingly the bill ſhall be accepted; 
this does not amount to a complete acceptance; for the 
mention of his books and accounts ſhews plainly that he 
intended only to accept the bill, in caſe he had effects of 
the drawer in his hands, and ſoit was ruled by the 
Lord Chief Juſtce Hale at Guildhall. - Molloy, book 2. 


cap. 10. f. 20. 


A — 
returned for want of acceptance, the defendant ſaid, that 
if the bill came back again be would pay it; this was ruled a 


good acceptance. 3 Naw Abr. 610, cites Mich. 6 Geo. 1. 
B. R. Carr v. Coleman. 

The defendant was ſued as acceptor of a bill of ex- 
change. And upon the evidence it ap to be a parol 
acceptance only, which the Chief Juſtice ruled to be ſuf- 
ticient, that being good at Common law, and the ſtat: 3 
& 4 Ame, cap. 9. which requires it to be in writing in 
order to charge the drawer with damages and coſts, hav- 
ing a proviſo that it ſhall not extend to diſcharge any re- 
medy that any perſon may have againft the acceptor. 
Upon this direction the Jury found for the plaintiff; But 
the Chief Juſtice of the Common Pleas having 


25 
ruled it otherwiſe, the court was moved for a new trial. 


as inland bills of exchange; 


that a note written by the plain 


1 


» 
bill was drawn on the defendant; and being | party 


VB 1 . n 
And, in order finally to ſettle this point, it was ordered 
to he argued : and after argument the court was of opi- 
nion, that the direction in the preſent cauſe was right 
and agreeable to conſtant practice. Strun. 1000. 8 
| Geo. 2. Lumley v. Palner. 

An acceptance, however, may be qualified, as thus; I 
accept this bill, half to be paid in money, and half bills. 
And this is good by the cuſtom of merchants; for he 
who may refuſe the bill totally may accept it in part; 
but he to whom the bill is due may refuſe acceptance, 
and proteſt it ſo as to charge the drawer. Alſo it is faid, 
that after ſuch an acceptance, and refuſal of payment, 
he hath the liberty of charging the drawer, that he had 
in caſe the bill had been accepted abſolutely, and payment 
refuſed. 3 New Ar. 611. Cumb. 452. Petit v. Benſon. 

So the drawer may accept the billto pay it at a longer 

day than that on which it is made payable, and this ſhall 
bind him, but herein care muſt be taken, that the drawee, 
by ſuch acceptance or agreement, be not a ſufferer. x 1 
Malloy 283. 
A bill was drawn the firſt of January; the perſon 
upon whom the bill was drawn, accepts it to be paid the 
firſt of March; the ſervant brings back the bill. The 
maſter perceiving this enlarged acceptance, ſtrikes out 
the firſt of March, and puts in the firſt of January, and 
then ſends the bill to be paid. The acceptor then re- 
fuſes. Whereupon the perſon, to whom the monies 
were to be paid, ſtrikes out the firſt of January, and 
puts in the firſt of March again. On an action brought 
on this bill; the queſtion was, whether theſe alterations 
did not deſtroy the bill? and ruled they did not. Per 
L. Ch. Ju. Pemberton, Price and Sbute. Molloy, b. 2. c. 
10. ſect. 28. 

if A. draw a bill payable ſuch a day, and the drawee 
accept it ſome time after, he is liable; and in an action 
againſt him the plaintiff may declare, that ſecundum tenb- 
rem & effeftum bille he did not pay, &c. for the effect of 
the bill is the payment, and not the day of payment. 
Carth. 459, 460. 1 Salk. 127, 129. 1 Lutw. 233. 
Fackſon ver. Pigot. 

Having ſhewn what ſhall. be a good acceptance, it 
wor be proper to conſider by whom the acceptance muſt be 
made. 

A bill drawn on two muſt regularly have a joint ac- 
ceptance; but by the cuſtom of England, where there are 
two joint traders, and one accepts a bill drawn on both 
for him and partner, it binds — if it concerns the 
joint trade; otherwiſe if it concerns the acceptor only in 
a diſtinct intereſt and reſpect. Salk. 126. Pinkney v. Hall. 
L. Raym. 175. 5 

If a book - keeper, or ſervant, or other perſon have au- 
thority, or uſually tranſacting buſineſs of this nature for 
the maſter, accept a bill of exchange, this ſhall bind 
ſuch maſter; 3 New Abr. Law, 611. | 

But another perſon may accept the bill for the honour 
of the drawer; and if he pays the money in default of 
the party, he is to make a proteſt with declaration that 
he hath paid the ſame for the drawer's honour, 

If a bill be accepted, and the perſon who accepted the 
ſame happens to die before the time of payment, there 
muſt be a demand made of his executors or adminiſtra- 
tors ; and on non-payment, a proteſt is to be made, al- 
tho* the money becomes due before there can be admi- 
niſtration, Sc. A bill may be accepted for part, the 
on whom drawn having no more effpets in his 
hands; and there may be a proteſt for the refidue. 

Forging the acceptance of any bill of exchange, or the 
number or principal Sum of any accountable receipt, is 
made felony. Stat. 7 Geo: 2. c. 22. 5 

| N 


| 
; 


IV. In regard to proteſt. | * ö 
A proteſt is only but to ſubject the drawer to anſwer 
in caſe of non. acceptance or F ts nor does the 
ſame diſcharge the party acceptor if once accepted; for 
the payee, or perſon to whom payable, hath now two 
remedies, one againſt the drawer, and the other againſt 
the acceptor. Molloy, book 2. cap. 10. ſec. 17. 
A proteſt does not raiſe any debt, but only ſerves to 
give formal notice that the bill is not accepted, or ac- 
* and not paid; and this by the Common law was, 
m te F oagt: 


K-3 
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ICations 


can be a proteſt; but if he be dead, or cannot be found, 


his executors or adminiſtrators, and in default of payment 


ÞB 1 1. 


and is till neceſſary on every foreign bill before the 
ew. can be 3 dut it was not required on any 
inland bill, before the ſtat. 9 10 W. 3. c. 17. Nor 
does the want of it ſince that ſtatute deſtroy the remedy, 
which the party had before againſt the drawer, for the 
principal. 3 New Abr. Lat, 612. | 

He, to whom a bill is payable, muſt generally reſort to 
the drawee, and deſire him to accept the bill before there 


theſe are good cauſes for proteſting the bill; alſo, if after 
acceptance, the drawee dies, there is to be a demand of 


a proteſt; and in caſe the money becomes due before an 


it were unreaſonable the drawer ſhould ſuffer thro? his 


executor-or adminiſtrator can be appointed, yet this delay 
is ſufficient cauſe to proteſt the bill. 3 New Abr. Law 612. 

But if he, to whom the bill is to be paid, dies, there 
can be no proteſt before a probate of his will, or admini- 
ſtration granted; for none but his executors or admini- 
ſtrators can give a legal diſcharge or acquittance for the 
money, and conſequently no other perſon can ſue for or 
demand the ſame; and though ſecurity be offered to in- 
demnify the drawee againſt the executors, yet he is not 
obliged to accept thereof; being a matter left entirely to 
his conſideration, to judge and determine on the ſuffici- 
ency of ſuch ſecurity ; and in this caſe it is ſaid, that if 
a publick notary proteſt the bill, an action on the caſe 


lies againſt him. 3 New Abr. Law, 612. 


If a man be not to befound, or being found, 1s not to 
be met with afterwards, it is cauſe ſufficient for a proteſt : 
which is a ſort of ſummons to a 3 to accept or pay 
a bill, with proteſtation againſt the refuſer for exchange, 
intereſt, and all charges, damages and loſſes that may be 
ſuſtained or occaſioned by ſuch refuſal. Lex Mercat. 


If a bill be left with a merchant to accept, which is | 7 


loſt or miſlaid, he, to whom it is payable, 1s to requeſt 
the merchant to give him a note for the payment, accord- 
ing to the time limited in the bill; otherwiſe there muſt 
be two proteſts, the one for non-acceptance, and the 
other for non-· payment; and tho' ſuch note be given, 
yet if the merchant happens to fail, there muſt be a pro- 


teſt for non-payment in order to charge the drawer. 3 
New Abr. Law, 613. 


The proteſt is uſually made by ſome notary publick, 


and ſuch proteſt is, prima facie, good evidence that the 


bill was not accepted, or if accepted, that it was not 
paid, and ſufficient to put the proof on the other ſide. 
3 New Abr. Law, 613. | | 

As to the time in which the proteſt is to be made, the 
law hath not determined it, but the ſame is to be left to 
a jury, who are to govern themſelves according to the 
cuſtom of merchants in theſe caſes, and the uſages of parti- 
cular countries. | 

Merchants generally allow three days after a bill be- 
comes due for the payment, and for non-payment within 


three days proteſt is made, but is not ſent away till the 


next poſt after the time of payment is expired, and if 
Saturday be the third day, no proteſt is made till Monday. 
Molloy 284. 1 Show. 164. 

And it is ſaid, that where any Bill is negotiated, if the 
ſame be to be paid at a certain day, and accepted, the 
proteſt muſt be on the day of payment ; but it payable 
at ſight, it muſt be proteſted the third day of grace: and 
when ſuch bill of exchange is not paid, the intereſt thereon 
commences only from the time of demand. 2 Show. 
164. 6 Med. 138. | 

A proteſt on a foreign bill of exchange is abſolutely 
neceſſary to intitle the party to recover againſt the drawer, 
not only intereſt and coſts, but likewiſe the rincipal ſum 
and for this purpoſe the bill muſt be preſented in a rea- 
ſonable time; and in caſe of refuſal of acceptance, or in 
Caſe the drawee cannot be found, it muſt be proteſted in 
a reaſonable time, and notice of ſuch proteſt, as alſo no- 
tice of a proteſt after acceptance and non-payment given 
to the drawer in a reaſonable time; for tho' the drawer 
is bound to the party, to whom the bill is payable, till 
payment be actually made, yet it is with this condition 
and proviſo that proteſt be made in due time, and a law- 
ful and ingenuous diligence uſed for the obtaining pay- 
ment of the money; and the reaſon hereof is, that the 


drawer might have had effects, or other means of his, 


1 . 


upon whom he drew, to reimburſe himſelf the bill, which 
ſince, for want of timely notice he hath remitted or loſt, 
neglect. 3 New Ar. Law, 613. 

As to inland bills, though a proteſt was not neceſſary 
at Common law in order to ſue the drawer, and is on 
now neceſſary by the ſtat. 9 & 10 W. 3. c. 17. and the 
3 & 4 Anme c. 9. to intitle the party to intereſt and coſts, 
yet convenient notice muſt be given by the party, to 
whom the bill is payable, to the drawer, of the drawee's 
refuſal of payment, and if any damage accrues to the 
drawer for want of ſuch notice, it muſt be borne by the 

rſon to whom the bill is payable; but this muſt be 
[ik to a jury, who are to determine herein according to 
the cuſtom of merchants. 3 New Ar. Law, 613. 


V. With reſpe® to indorſement. 

Indorſement is a term known in law, which by the 
cuſtom of merchants transfers the property of the bill or 
note to the indorſee; and is uſually made on the back 
of the bill, ** muſt be in writing; but the law hath not 
appropriated any ſet form of words as neceſſary to this 
ceremony, and therefore it hath been held, that if a man 
write on the back of a bill of exchange, This is to be paid 
to F. S. or The contents of this is to be paid to FJ. S. and ſets 
his hand to it, this is a good indorſcment. 3 New Abr. 
Law, 609. | 

» Clark having a bill of exchange payable to him or or- 
der, puts his name upon it, leaving a vacant ſpace 
above, and ſends it to F. S. his friend, who got it ac- 
cepted: but the money not being paid, Clark brought an 
indebitatus aſſumpſit againſt the acceptor : and it was ob- 


| jected on evidence, that the property was transferred to 


. | 

Et per Holt C. J. J. S. had it in his power to act ei- 
ther as ſervant or aſſignee: if he had filled up the blank 
ſpace making the bill payable to him, that would have 
witneſſed his election to have received it as indorſee; but 
that being omitted, his intention is preſumed to act only 
as ſervant to Clart, whoſe name he would uſe only in order 
to write the acquittance over it. 1 Salk. 126. Clark v. v 
Pigot. But quere if plaintiff might not have ſtruck out 
the indorſement ? Vide poſt. 

A bill payable to a man's order is payable to himſelf, 
and he may bring an action thereon, averring that he 
made no order, Sc. 1 Salk. 130. Comb. 401. 

A bill of exchange was indorſed in this manner : Pay 
the contents of this bill unto the order of J. S. who brought 
his action as indorſee, averring he had made no order to 
any body to receive the money; and on demurrer it was 
objected, that J. S. could not maintain an action; be- 
cauſe the indorſement was not to him, but to his order: 
but the court held the action well brought againſt the 
indorſor; and that among tradeſmen, this form of in- 
dorſement is commonly uſed, altho' it is intended to be 
made payable to the perſon, whoſe order is mentioned. 
3 New Abr. Law, 609. 

As to the indorſing of bills, a difference has been taken 
between a bill payable to J. S. or bearer. and J. S. or 
order; that the firſt is not aſſignable by the contract, ſo 
as to enable the indorſee to bring an action, if the 
drawer refuſe to pay; becauſe there is no ſuch authority 
given to the party by the firſt contract; and the effect 
of 1t is only to diſcharge the drawee, if he pays it to the 
bearer, though he comes to it by trover, theft, or other- 
wiſe; but when the bill is payable to J. S. or order, 
there an expreſs power is given to the party to aſſign, and 
the indorſee may maintain an action. 1 Salk. 125. 3 
Lev. 299. 1 Salk. 133. Skin. 343. Comb. 204, 466. 
But notes payable to J. S. or bearer, are negotiable, per 
3& 4 Ann. c. g. 

Allo, tho? an aſſignment of a bill, payable to J. S. or 
bearer, be no good aſſignmeat to charge the drawer with 
an action on the bill, yet it is a gocd bill between the in- 
dorſer and indorſee, and the indorſer is liable to an action 
for the money; for the indorſement is in nature of a new 
bill. 1 Salk. 125, 133. Skin. 343, 411. 

So it hath been adjudged, that an indor/ce of a bill, pay- 
able to J. S. or bearer, may maintain an action againſt 


— drawer ; on alledging a ſpecial cuſtom, that _ 


bill would bind him, which cuſtom is ſo found, or 2 liable. bur 


608. 1 Show. 163. Deckers v. Harriat. 


ers and indorſees, the laſt indorſee is intitled to. the 


Carth. 466. Hawkins v. Cardy. 1 Salk. 65. S. C. where 


n . 


| the defendant. 1 Salk. 115. 3 Lev. 299. 
1 in caſes of bills purchaſed at a diſcount, there is 
ſaid to be this difference, that if itbe abill payable to 4. or 
Bearer, it is an abſolute purchaſe ; but if to A. or order, 
and it is indorſed blank, and filled upwith an aſſignment, 
the indorſer muſt warrant ĩt as much as if there had been 
no diſcount. 1 Sakk. 128. EW 

A note payable to a feme ſole, or order, who afterwards 
marries, can only be indoried by the huſband. Ca. L. 

d Eg. 246. N 
If 5 bill of exchange is ene ae to A. or order, 
who indorſes it to B. who indorſes "al to C. NE is wm 
teſted for non-payment; B. may bring an action on this 
bill, notwithſtanding his indorſement. 3 New Abr. Law 


: 


The money is to be paid to him in whoſe favour the 
bill is ee or to the indorſee, in caſe it be indorſed 
over, of which indorſement the drawer and accepter muſt 
take notice at their peril; alſo if there are ſeveral indorſ- 


money. 3 New Abr. Law 608. Carth. 130. 

It has been adjudged, that a bill of exchange cannot 
be indorſed for part, ſo as to ſubject the party to ſeveral | 
actions; as if A. having a bill of exchange upon B. in- 
dorſes part of it to J. S. J. S. cannot bring an action 
for his part; although he alledge a cuſtom amongſt 
merchants for ſuch kind of indorſement ; for the con- 
tract being intire, and ſubjecting him only to one man's 
action; no cuſtom can make him liable to two or more 
actions for the ſame debt. 3 New Abr. Law 610. 
it is ſaid, that the plaintiff ſhould have acknowledged ſa- 
tisfaction for the reſt. 3 New Abr. Law 610. 

Every indorſer of a bill is liable as the firſt drawer ; 
the indorſer is anſwerable, becauſe the indorſement is in 
nature of a new bill. 1 Salk. 125. 

But an indorſer is not diſcharged without actual pay- 
ment of the bill; unleſs there be ſome neglect or default 
in the indorſee, as where he doth not endeavour to receive 
the money in convenient time, and then the firſt drawer 
becomes inſolvent. Did. 132. An indorſer charges 
himſelf in the ſame manner as if he had originally drawn 
the bill: and a plaintiff neednotprovethedrawer's hand, 
as the indorſer is a new drawer. 1 Salk. 127. 

A blank indorſement doth not transfer the property of 
a bill of exchange ; though the perſon to whom indorſed 
may fill up the indorſement, ſo as to charge the indorſer 
for where one indorſes his name on a bill, the indorſee 
may make what uſe of it he pleaſes, by way of aſſign- 
ment, acquitrance. Sc. 1 Salk. 126. | 


VI. Who liable, to whom payment to be made, and of 
ſuing the parties, &c. , | 
With reſpect to this head, it is to be premiſed, that 
every drawer of a bill is liable to the payment there- 
of, as is every accepter and indorſer. Alſo if there are 
ſeveral indorſers of the ſame bill, the laſt indorſee may 
bring his action againſt the firſt indorſer, or any of 
them; for the indorſement is, as it were, a new bill, or 
at leaſt a warranty, as ſome books expreſs it, by the 
indorſer that the bill ſhall be paid. 3 New Abr. Law 607. 
If a bill be drawn upon 4. and he accepts it, and 
afterwards refuſes payment, upon which the bill is pro- 
teſted, the perſon to whom it is payable may bring ſeve- 
ral actions againſt the accepter and drawer; for the 
2 is no diſcharge of the accepter, 3 New Abr. Lin 
07. 

But though the drawer, accepter, and indorſer, are 
all liable, yet the party can have but one ſatisfaction; 
and until ſuch ſatisfaction is actually had, he may ſue all, 
or any of them: and accordingly it was adjudged in the 
Exchequer Chamber, where the caſe was, An indorſee 
ſued the drawer, and had judgment againſt him, and 
he alſo brought an action againſt the indorſer, to 
which the indorſer pleaded the judgment againſt the 
drawer : but the plea was held ill; for that the judgment 
was not fatisfaftion, without which the party could not 


| 


* 


_ * hy 6 . wy 


And hor oy the drawer, accepter, and indorſer are 

o, by the ' cuſtom of merchants, if one 
merchant drawa bill which 8 and another hear- 
ing. thereof declare, that he, for the honour of thedrawer, 
will pay the contents, and thereupon ſubſcribes in theſe 
or like words: I the underwritten do bind myſelf as prin- 
cipal according to the cuftom of merchants for the ſum men- 
rroned in the hill of exchange, whereupon this proteſt is 
made, Sc. this ſhall as effectually bind him as if he 
had been the original drawer; and by this the perſon to 
whom the bill is payable hath his remedy both againſt 
fuch perſon as ſurety z and alſo againſt the principal; but 
the principal or original drawer is liable to him who ſub- 
ſcribes for his honour. 3 New Abr. Law 608, | 
A. draws a bill upon B. who had effects enough in 
his hands to anſwer the bill, which ſome time after is 
proteſted; whereupon the bill is indorſed to A. the 
drawer, who brings an action as indorſee. Per Parker 
C. J. at Ni prius, there being effects, the acceptance 
was not upon the honour of the drawer, and ſo the action 
is well brought; for when a merchant draws a bill on 
his correſpondent, who accepts it, this is payment; for 
it makes him debtor to another perſon; who may bring 
his action; ſo that this is ſuch a payment as may be fer off 
upon a former action, and pleaded in bar of ſuch action: 
But if there were no effects, the action would not lie; 
for it would have been an acceptance upon honour only; 
and the money would be recovered only to be recovered 
again. Vin. Abr. tit. Bills of Exchange (H. 12.) 12 
Mod. Trin. 10 Anne, B. R. Loviere v. Lambray, 

It hath been held by ſome opinions, that though an 
indorſer be liable, that yet, in an action againſt him, it 
muſt be alledged in the declaration, that the money was 
demanded of the drawer, he being the principal debtor; 
and the indorſer only a ſurety, warranting payment in 
caſe the drawer made default z but the better opinion 
ſeems to be, that this is not material, every indorſer be- 
ing to be conſidered as making a new bill, or note, on 
whoſe credit alone perhaps the money was given, and 
the drawer not at all known to che indorſee; but it ſeems 
to be more adviſable to give it in evidence, that there 
was a demand on the drawer, or an endeavour to find 
him out; but this alſo has been thought by ſome not to 
be neceſſary. 1 Salk. 126. cont. 1 Salt. 133: 

If the indorſee of a bill accepts but two-pence from 
the accepter, he can never reſort to the drawer. L. 
Raym. 743. Taſſel and Lee v. Leim. 5 
* With reſpett to the perſon intitled to receive the money, it 
is to be paid to him in whoſe fayour the bill is drawn, 
or to the indorſee, in caſe jt be indorſed over; of which 
indorſement it ſeems the drawer, accepter and drawee 
muſt take notice at their peril ; alſo, if there are ſeveral 
indorſers and indorſees, the laſt indorſee is intitled to the 
money. Carth, 130. 2, roy | | 

If A. draws a bill of exchange, payable to B. for the 
uſe of C. and B. for valuable conſideration indorſes it 
over to D. D. may bring an action againſt 4: the 
drawer and he cannot plead, that the mo was 'ex- * 
tended in his hands at the ſuit of the king, for a debt 
due from C. for C. being only ceſui que truft, had only 
an equitable intereſt, and no legal remedy for the mon 
and B. is only reſponſible in equity to C. for the breach 
of truſt. Carth. 5. Skin. 264. 1 Show, 3. 2 

A bill of exchange directed to one to pay ſo much for 
value received, ſhall be a good dircharge of the debt, if 
the hill be not returned back to the drawer in time, al- 
though it be not paid; for keeping the hi long, is evi- 
dence that he hath agreed to 4 the merchant as 
debtor. id. 126. a pays a bill of exchange be- 
fore due, and the perſon to whom paid fails before the 
time of payment, he ſhall be obliged to pay It again tothe 
deliverer; becauſe the drawer might have countermanded 
the fame, or ordered the h to be made ayable to an- 
other perſon. A perſon. gives a bill of Fra 62-40 &c. up- 
on a third perſon to another in payment, and he takes it 
3 if he knew the third perſon to be breaking 
or in a failing condition, and the receiver of the b; 
uſes all diligence to get payment, but cannot, this is a 


be barred of the remedy, which he had againſt the other, 
3 New Abr. Law 607, Ry” 2 "BR! 


fraud and no payment: though if a man takes a non 
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bill, and after jt is payable makes no demand, fo that it 
MR be paid if 0; had been diligent enough, then if 


the party on whom the bil] is drawn fails, it is at the 
= of kim that took it. Med. Caſ. 147. A drawer of 


abillo oe is always anſwerable, by the value re- 


ceived, though there be no tender of the bill for pay- 


ment, or it be not proteſted, unleſs the perſon on whom 


drawn break, and then it is otherwiſe, for in that caſe the 
party who paid the money for the bill loſeth it. 2 Show. 
319. Though it is ſaid the words value recti ved, are now 

55 neceſſary to a bill of exchange : for when 


they are mentioned therein, the drawet muſt anſwer it at 


Common law; and if not, then by the cuſtom of mer- pri 


chants. 1 Show. 5. Med. Caſ. L. & E. 267. Vide 


Stat. 3 & 4 Am. c. 9. According to the caſe of Ban- f 


bury v. Liſſet and Gilly, Stra. 12 11. the words value re- 
ld are abſolutely neceſſary in a bill of exchange. So 
reſolved, in that caſe, where it was left to a ſpecial jury of 
merchants. 


VII. With regard to the aftion, &c. if 

ft ſeems agreed, that againſt the drawer an action of 
debt, or a general indebitatus aſſumpſit will lie; for he 
having received the money, the law raiſes a contract, and 
lays him under an obligation to pay it; but it hath been 
ad udged, chat neither an action of debt, nor an indebitatus 
aſe will lie againſt the accepter of a bill of exchange, 
and therefore the remedy againſt himmuſt be by a ſpecial 
action on the caſe founded on the cuſtom of merchants ; 
for the acceptance is only a collateral engagement to pay 
the debt of another, in the ſame manneras a promiſe by 
a ſtranger to pay, Ec. if the creditor will forbear his debt 
3 New Abr. wo 614. Hard. 485. 

But tho a general indebitatus aſſumꝑſit will not lie againſt 
the accepter of a bill of exchange yet if A. delivers mo- 
ney to B. to pay over to C. and gives C. a bill of exchange 
drawn upon B. and B. accepts it, C. may have an inde- 


bitatus aſſumpſit ſt B. as having received money to 
his uſe, but * not declare only upon the bill of ex- 
change accepted. 3 New. Ar. Law 614. 1 Vin. 153. 
1 Roll. Abr. 32. 
Where a bill is drawn payable to A. B. or bearer, an 
aſſignee muſt ſue in the name of him to whom it is made 
able, and not in his own name; otherwiſe a ſtranger, 
finding the bill, might recover : if it be made payable to 
A. B. or order, there an aſſignee muſt ſue in his own 
name, becauſe the order muſt be made by indorſement, 
Sc. 3 Salk. 67. | | 0 
As to the manner of ing on a bill of exchange, 
this is faid to have varied; the declaration in ſome caſes 


being general, ſometimes ſpecial, and laid with an expreſs 
Promue, 


2nd at other times without it : but it ſeems to be 
now ſettled, that the cuſtom of merchants concerni 
bills of exchange being part of the Common law, of 
which the j will take notice ex officio, it is unne- 
ceſſary to ſet forth the cuſtom ſpecially in the declaration, 
and that it is ſufficient to ſay, that ſuch a perſon, accor- 


; or old and cuſtom of merchants, drew the bill 
3 


ew r. Law 614. | 
As by the cuſtom of merchantspublic notaries uſually 
protelt bills, it hath been held, that pleading proteftavit 
ſeu proteſtari cauſavit, is ſufficient; and that the party 
may plead proteftavit, and give in evidence that the no- 
8 Oe did it. Aus ees 613. Cumb. 153. 
t a merchant upon a bill by him payable 
at the fealf of the n Candimas 4. and 
after Judgment for the plaintiff, it was moved in arreſt 
thereof, becauſe payment at Candlemas is not known 
in our law: Now 3 was affirmed; for that 
merchants ſuch payment is known to be on the 
2d of February, and the judges ought to take notice there- 
of for the maintenance of traffick. Vin. Ar. tit. Bill of 
Exchange, Sc. (A.) 1 Yelv. 135. Mich. 6 Fac. B. R. 
"IR v. Pownteys. _ It ſeems by this caſe it is not 
neceſſary to aver in eclaration, that Candlemas 
was the 2d of February, though it would be better. "M 
A perſon may plead the ſtatute of limitations to an 
change ; it is no i- 
cation, that it was on account 83 L E 
it appears to be for value received. Comber. 190, 392. 


B I IL 
With reſpe# to the evidence, it is to be obſerved, that 

an indorſer of a bill of exchange, who has paid it, mult 
prove the payment in an action againſt the accepter. I. 
Raym. 742; 743. Mendez v. Careroon. | 

Indorſee need not prove the drawer's hand, becauſe, 
though it be a forged bill, the indorſer is bound to pay ic 
1 Salk. 127. pl. g. Paſch. 11 W.3. coram Holt at Guild- 
hall, Lambert v. Park. N 

If a man has a bill of exchange, he may authoriſe 
another to indorſe his name upon it by parol; and when 
that is done, it is the ſame as if he had done it himſelf. 
Per Holt Ch. J. 12 Med. 564. Mich. 13 W. 3. at Na 
us. Anon. | 
If A. gives B. a bill of exchange on C. in payment of a 
ormer debt; this will not be Gere as evidence on nou 
aſſumpſit unleſs paid, though B. kept it in his hands 1 
1 1 for — bill ſhall never go in . — 
of a precedent debt, unjeſs it be part of the contract 
that it ſhould be ſo. Salk. 124. pl. 1. coram Helt Ch. ]. 


| at Guildhall, 3 W. and M. Clark v. Mundel. 


An action ona bill of exchange, being by an executor, 
and upon a debt laid to be due to teſtator, it was held ne- 
ceſſary to prove that the acceptance was in the teſtator's 
time; per Holt Ch. J. 12 Med. 447. at Ni prius, coram 
Holt, Paſch. 13 W. 3. Anon.” | 

For other matter concerning this head, ſee the forego- 
ing diviſions paſſim. = 


VIII. Of bills loft, ſtolen, or forged. 

Concerning this head it is to be obſerved, that if a 
bank bill, payable to A. B. or bearer, be loſt, and ir is 
found by a ſtranger, payment to him would indemnity 
the bank; yet A. B. may have trover againſt the finder, 
though not againſt his aſſignee for valuable conſideration, 
which creates a property. 3 Salk. 71. 

If a poſſeſſor of a bill by any accident loſes it, he muſt 
cauſe intimation to be made by a notary public before 
witneſſes, that the bill is loſt or miſlaid, requiring that 

ayment be not made of the ſame to-any perſon without 
is privity. And if any bill of exchange tor five pounds 
or upwards, drawn in, or dated at and from any place of 
this kingdom, ſhall be loſt, the drawer of the bill ſhall 
give another bill of the ſame tenor, ſecurity being given 
to indemnify him in caſe the bill ſo loft be found again. 
9& 10W. 3.c. 17. | 
Stealing of bills of exchange, notes, c. is felony in 
the ſame degree, as if the oftenderhad robbed the owner 
of ſo much money, Sc. And the forging bills of ex- 
change, or notes for money, indorſements, &c. is felony 
by Stat. 2 Geo. 2. c. 25. 9 Geo. 2. c. 18. And vide 
31 Geo. 2. c. 22. /. 78. And by 7 Geo. 2. c. 22. Forging 
the acceptance of a bill of exchange is felony without 
benefit of clergy. 

There are not only bills of exchange, but bills of credit 
between merchants, the forms whereof are as follow: 


* 


| Form of a bill of exchange. © 
2501. ſterling. London, 10 Auguſt 1770. 


T double uſance pay this my firſt bill of exchange 7 
Mr. C. D. merchant, or order, the ſym of tc 
bundred and fifty pounds ſterling, for the value bere re- 
ceived of the ſaid C. D. And place it to acccunt as by 
advice from M 
Yowrs, &c. A. B. 


To Mr. E. F. merchant 
in Amſterdam. 


Form of a bill of credit. 


HIS preſent writing witneſſerb, That JA. B. f 
T London, merchant, do undertake, to and with C. D. 
of, &c. merchant, bis executors and auminiſtraters, that if 
be the ſaid C. D. ds deliver, or cauſe to bs delivered unto 


E. F. of, &c. or to bis uſe, any fum cr ſums "of money 


I 
* = 
J.-M. £8 
TED = , 


ann to the ſum ef, &c. of lawful Britifh money, For 
—_—= — a 


& p 
F 7 * : 
to 4. © 
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11 take a bill under the hand and ſeal the ſaid E. F. 
re and ſbewing the certainty thereof ; that then I, my 
executors or adminiftrators having the ſame bill delrvered to 
me or them, ſhall and will immediately, upon the receipt of the 
ſame, pay, or cauſe to be paid unto the ſaid C. D. his exe- 
cutor's or aſſigns, all ſuch ſums of money as ſball be contained 
in the ſaid bill, at, Sc. For which payment in manner and 
form aforeſaid, I bind myſelf, my executors, adminiſtrators 
and affigns by theſe preſents. In witneſs, &c. 


Form of a proteſt of a bill of credit. 


T7 NOW all men, That I A. B. on the day, &c. at the 

uſual place of abode of C. D. have demanded ; | 
of the bill of which the above is a copy, which the ſaid C. D. 
did not pay, wherefore I the ſaid A. B. do bereby proteſt the 
Jaid bill. ” Dated, Ee. 


A common bill or note for money. 


Promiſe to pay to My. C. D. or order, the ſum of one 
I bundred pounds (for value recerved) within tuen 
days afier the date hereof (or on demand, &c.) Wit- 
| neſs my hand this twentieth day of Auguſt 1770. 
100 J. 05s. od. | | A. B. 


Vide farther as to bills of exchange, Black. Com. 2 V. 
466. As to forging a bill or note, 4 J 246. As to 
ſtealing of the ſame, 4 234- 


BILL OF LADING, Is a memorandum figned by 
maſters of ſhips, acknowledging the receipt of the 
merchants &c. Vide Lex Mercatoria. | 

BILL OF SALE, Is a ſolemn contract under ſeal, 
whereby a man paſſes the right or intereſt that he hath in 
goods and chattels; for if a man promiſes or 2 any 
chattels without valuable conſideration, or without deli- 
vering poſſeſſion, this doth not alter the property, be- 
cauſe it is nudum um unde non oritur aftio; but if a 
man ſells goods by deed under ſeal duly executed, this 
alters the property between the parties, though there be 
no conſideration, or no delivery of poſſeſſion, becauſe a 
man is eſtopped to deny his own deed, or affirm any 
thing contrary to the manifeſt ſolemnity of contracting. 
Telu. 169. Oo. Jac. 210. 1 Brown. 111. 6 Co. 18. 

But what is chiefly to be conſidered under this head, 
is the ſtatute of 13 Elæ cap. 5. by which it is enacted, 
That all fraudulent conveyances of lands, Cc. goods 
and chattels, to avoid the debt or duty of another, ſhall 
(as againſt the party only, whoſe debt or duty is fo en- 
deavoured to be avoided) be utterly void, except grants 
made bona fide, and on a good (which is conſtrued a va- 
| tuable) confideration. And by the latter clauſe of that 
ſtatute it 1s provided, That all parties to ſuch fraudulent 
conveyance, who being privy thereunto, ſhall witting] 
Juſtify the ſame to be done bona fide and on good conſi- 
deration, or ſhall alien or aſſign any lands, leaſe or goods 
ſo to them conveyed as aforeſaid, ſhall forfeit one year's 
value of the lands, leaſe, rent, common, or other profit 
out of the ſame, and the whole value of the goods ; and 
being thereof convicted ſhall ſuffer half a year's impri- 
— without bail ny the forfeiture to be divided be- 
tween the queen and the party grieved. 

A being indebted to B. in 400 J. and to C in 200. 
C. brings debt againſt him, and pending the writ, A. 
being poſſeſſed of goods and chattels to the value of 3000. 
makes a ſecret conveyance of them all, without excep- 
tion, to B. in ſatisfaction of his debt; but notwithſtand- 
ig, continues in poſſeſſion of them, and ſells ſome of 
them, and others of them, being ſheep, he ſets his 
mark on: and reſolved that it was a fraudulent gift and 

ſale within the aforeſaid ſtatute, and ſhall not prevent C. 
of his execution for his juſt debt; for though ſuch ſale 
bath one of the qualifications required by the ſtatute, 
being made to a creditor for his juſt debt, and conſe- 
quently on a valuable conſideration ; yet it wants the 
other ; for the owner's continuing in poſſeſſion, is a fix- 
ed and undoubted character of a fraudulent conveyance, 


* 


B 1 . 


becauſe ee is the only indicium of the 
of a chattel, and therefore this ſale is not 
fide. 3 Co.80. Mo. 638. 2 Bulft. 226. 

As the owner's continuing in poſſeſſion of h 
his bill of ſale of them, is an undoubted e of a 
fraudulent conveyance, becauſe the poſſeſſion is the only 
indicium of the property of the chattel, which is a thing 
unfixed and tranſitory ; ſo there are other marks and cha- 
I of fraud; as a 33 Fe by print, 
without any exception; for it is y to u 
that a ol firip PORT ny of all his perſonal 

0 , not excepting his bedding and wearing apparel, 
ane; Lo was — — correſpondence and good un- 
derſtanding ſettled between him and the vendee, for a 
vate occupancy of all, or ſome part of the goods for 

ſupport ; alſo a ſecret manner of tranſacting ſuch bill 
of ſale, and unuſual clauſes in it ; as that it is made ho- 
neſtly, truly, and bona fide ; are marks of fraud and col- 
luſion; for ſuch an artful and forced dreſs and appear- 
rance give a ſuſpicion and jealouſy of ſome defect var- 
niſhed over with it. 3 Co. 81. o. 638. 

If goods continue in the poſſeſſion of the vendor after 
a bill of ſale of them, though there is a clauſe in the bill 
that he ſhall account annually with the vendee for 
them, yet it is a fraud; ſince if ſuch colouring were 
admitted, it would be the eaſieſt thing in the world to 
avoid the proviſions and cautions of the aforeſaid act. 


Mo. 638. 
in conſidera- 


made bon 


after 


If A. makes a bill of ſale of all his 
tion of blood and natural affection to his ſon, or one of 
his relations, it is a void conveyance in reſpect of credi- 
tors; for the conſiderations of blood, Sc. which are 
made the motives of this gift, are eſteemed in their na- 
ture inferior to valuable conſiderations, which are neceſ- 
my required in ſuch ſales, by 13 Eliz. cap. 5. 

If A. makes a bill of ſale to B. a creditor, and after- 
wards to C. another creditor, and delivers poſſeſſion at 
the time of the ſale to neither; afterwards C. gets poſſeſs 
ſion of them, and B. takes them out of his poſſeſſion, C. 
cannot maintain treſpaſs, becauſe the firſt bill of ſale is 
fraudulent againſt creditors, and fo is the ſecond, yet 
they both bind A. and B. s is the elder title, and the naked 
poſſeſſion of C ought not to prevail againſt the title of 
B. that is prior, where both are y creditors, and 
poſſeſſion at the time of the bill of fale 1s delivered over- 
to neither. Abr. Eg. 148. 

Fraud may be given in evidence, to defeat a fraudulent 
and covinous 2 and the party that offers it 
need not plead it; for the acts to prevent fraud are to be 
conſtrued literally in ſuppreſſion of the miſchief ; be- 
ſides, it were an hardſhip to force the party to plead a 
thing that is managed with ſo much ſubtlety, that he can- 
not attain a competent knowledge of it to plead it in 
due time. 5 OG. 60. | 

BILL OF STORE, A kind of licence granted at the 
cuftom-houſe to merchants, to carry ſuch ſtores and provi- 
ſions as are neceſſary for their v cuſtom free. And 
bill of ſufferance is a licence granted to a merchant, to 
ſuffer him to trade from one Engliſh port to another, 
without paying cuſtom. An. 14 Car. 2. c. 11. 

BILLETS OF GOLD, (Fr. billet) Are wedges or in- 
gots of gold, mentioned in the ſtatute 2y E. 3. c. 27. 
BILLET WOOD, Is ſmall wood for fuel, which muſt 
be three feet and four inches long, and ſeven inches and 
a half in compaſs, c. Juſtices of peace ſhall inquire by 
the oaths of ſix men of the aſſiſe of billet, and being un- 
der fize, it is to be forfeited to the poor. Stat. 43 Elx. 
c. 14. Vide 9 An. c. 15. 10 An. c. 6. See Fuel. 
BILLINGSGA TE market tobe kept every day, and toll 
is appointed by ſtatute: all perſons buyin in this 
market may ſell the ſame in any other . „ eral ; 
but none but fiſhmongers ſhall ſell them in ſhops : if any 
perſon ſhall buy any quantity of fiſh at Billing/gate for 
others, or any fiſnmonger ſhall ingroſs the market, they 
incur a penalty of 20/7. And fiſh i ed by foreign- 
ers ſhall be forfeited, and the veſſel, Sc. See 10 11 
. 3. c. 24. 1 Gee. 1. Stat. 2.c. 18. ,. 1. &c. Vide Fb and 
Fiſtermen. 


BILLUS, A ſtick or ſtaff, which in former times was 


the . weapon for ſervanta.— i quis in ſer uum tranſeat, 
n 


Search 
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ing the accuſtomed-yearly rents. Stat. 32 H. 8. c. 28. 3 


- . ns billum rublum, vel deinceps : 
in ſgnum hujus tranfitionis billum vel. rug um, ve mini And vide 1 EI. c. 3. Leaſes otherwiſe made are "0 
ad Func modun en aria fuſcpiat, & in m 7 w_ Biſhops 3 concurrent leaſes for twenty- ; 1 


* A - pod 4 Stews or water penned | one years, upon leaſes for the like term, with confirma- 


| * rving of fiſh. —Expen/e in piſce tion of dean and chapter. Biſhops are barons and lords 
— 5 — Cap aoucehig Ie xii q. 8 Dom. of parliament. See N re _ title in Burn 
de Farrend. MS. f. 29. Vide Stat. 3 Ed. 1. Ecclefiaſtical Law. An Black. _ 1 F. 1 55, 377, — 
BIOTHANE TUS, One who deſerves to come to an As to the not electing, or not conſecrating of a biſhop, 
untimely end. Ordericus Vitalis, writing of the death of | 4 V. 115. And as to the right of a biſhop to try, or to 
William Rufus, who was ſhot by Walter Tyrrel, tells us, | be tried, as a peer, 4% = ry Ka 0 
that the biſhops, conſidering his ee and ora Wo norarngirns wy, N — — — 3 a — 88 8 — 
adi j i bi 4 tone | cuit, : 
— 1 Wome _— ” Sag : 3 ” biſhopricks, vide Black. Com. 1 V. 278. 
: IRRE TTUM, A thin ca fitted cloſe to the ſhape of | 4 K. 107, 408, 423. : ; | 
N : Ae uſed for — cap or coif of a judge, or, BISSA. (Fr. biche ) aa „A r Ve- 
ſerjeant at law. Spelm. nationis noſtræ, ſcil. de cervis, biſſis, damis, porcis & lars. 
BIRTHS, BURIALS, and MARRIAGES, &c. By | Mon. Ang. vol. 1. fol. 648. 
ſtatute, a duty was granted on births and burials of perſons BISSEXTILE, (biſſextilis) Leap year, cated be- 
from 501. a duke, Sc. down to 105. and 25. And the like | bauſe the fixth day before the calends of March is twice 
on marriages; alſo bachelors, above twenty-five years of | reckoned, viz. on the 24th and 2 ↄth of February; fo that 
age, were to pay 1 5. yearly. Stat. 6 & 7 W. 3. c. 6. the biſſextile year hath one K than the others, and 
Exp. as to the duties. happens every fourth year. This intercalation of a day 
BISACUTUS, An iron weapon double edged, ſo as to | was firſt invented by Julius Ceſar, to make the year agree 
cut on both ſides. Fecit eidem unam plagam mortalem de | with the courſe of the ſun. And to prevent all doubt and 


* 


| iſacuta. Fleta, hb. 1. c. 33. ambiguity that might ariſe thereupon, it is enacted by 2 & 

g TUR. 0 ts, or CR An ancient coin firſt | the ns biſſextili, 21 H. 3. That the day increa(- 1 1 

ED coined by the Weſtern emperors at Bizantium or Conftants- | ing in the leap-year, and the day next before, ſhall be . A 

Rn nople. It was of two ſorts, gold and filver; both which [accounted but one day. Brit. 209. Dyer 17. See Year. 2 F 3 
Were current in England. Chaucer repreſents the gold | Vide alſo Black. Com. 2 V. 141. | 3 


| been equivalent to a ducket; and the | BISUS, bifius, mica biſa panis biſius, (Fr. pain bis) 
lber 9 hs CE madly at two ſhillings. | Brown ws brown loaf. Cowell. 
ff. p dpnctd, ending or Rodieg 
t vel duos > 
1 BLSCOT, At py =" 56 of ſewers held at Higenbale in | deer, or robbing warrens, or 8 fiſh out of any 
Norfolk, ꝙ Ed. 3. it was decreed, That if any ſhould not river, Sc. or any perſons unlawfully hunting in his ma- 
repair his proportion of the banks, ditches and cauſeys jeſty's foreſts, c. or breaking down the head of any fiſh- 
by a day Aga d. XII4 for every perch unrepair'd aged hand, or 2. — Aae ja _ down trees, 
be levied him, which is called a bzlaw : and i or ſetting fire to houſe , or wood, or ſhooting at an 
| $607 peat 75 a * 0 _ him, accompliſh the | perſon, 1 ſending anonymous letters, or ned wit 
ſame, then he ſhould pay for every perch 2 5. which is | fictitious name, demanding money, &e. or reſcuing ſuch 
called bi-ſcot. Hiſt. of Imbanking and Draining, f. 254. | offenders, are guilty of felony without benefit of clergy, 
BISHOP, (epyſcopus) Is the chief of the clergy in his This act is made perpetual by 31 Geo. 2. c. 42. And fee 
dioceſe, and the archbiſhop's ſuffragan or aſſiſtant. He] farther 6 Geo. 2. c. 39. and 27 Geo. 2.c. 15. Vide Black. 
is elected by the King's conge d eflire, or licence to elect | Com. 4 L. 144, 208, 232, 244. | 
the perſon named by the king, directed to the dean and | BLACK-BOOK, Is a book lying in the Exchequer. See 
chapter; and if the fail to make election in twenty days, | Stat. Aunals 1 54. ; : 
they incur the penalty of a premunire, and the king may} BLACK LEAD. By 25 Geo. 2. c. 10. Entering mines 
I e 
s was to avoid the power o ee © y offenders committed or po or 
dean and chapter neg made their election certify it to entering mines of black lead with intent to ſteal, eſcaping, 
the king, and the archbiſhop, &c. And then the King | or WY priſon, or returning from tranſportation, are 
ives 1 8 aſſent under wy Great * directed MN excluded from clergy. 11 
archbiſhop, commanding him to confirm and conſe-|} BLACK-MAIL, (Fr. maille, a link of mail, or 
crate the biſhop elect: and on confirmation, a biſhop | piece of metal or money) Signifies in the north of England, 
hath juriſdiction in his dioceſe ; but he hath not a right in the counties of Cumberland, Northumberland, &c. a 
| 1 cir nw an ; * conſecration | certain rent of money, corn, or other ray <a 2 
. iſhops, &c. is co act of parliament. It is| paid to perſons inhabiting upon or near the borders, be- 
held a biſhop hath three powers; iſt, His power of ordi-| ing Nm name and power, allied with certain robbers 
2 be gens is gained on his 3 __ not be- —_ . ſaid e to 8 mg" and 228 from 
ore; and thereby he may confer orders, c. in any devaſtations of thoſe robbers Anno 43 Elz. cap. 13. 
place throughout the world. 2. His power of juriſdic- |Theſe robbers were called moſs troopers, and ſeveral ſta- 
tion, which is limited and confined to his ſee. 3. His] tutes have been made againſt them. The g EA. g. c. 4 
power of adminiſtration and government of the revenues; | mentions black money. and black rents are the ſame with 
both which laſt powers he gains by his confirmation: and] black mai; being rents formerly paid in proviſions and 
ſome are of opinion, that the bi nop's juriſdiction, as to fleſh. And by 18 Car. 2. c. 3. Notorious thieves, or 
miniſterial acts, commences on his election. Palm. Rep. | ſpoil-takers in Northumberland or Cumberland are excluded 
473, 474, 475- The king may not ſeize into his hands clergy, or may be tranſported at diſcretion of the judge. 
the temporalties of biſhops but upon juſt cauſe, and not |Vide Black. Com. 2 V. 43. 4%. 243. 
for a contempt, which is only finable. Biſhops are al-| BLACKS OF WALTHAM, A ſet of deſperate deer- 
lowed four years for payment of their firſt fruits, by a |ſtealers. See Waltham Blacks. | 
late ſtatute, and every biſhop may retain four chaplains. | BLACK-ROD, The gentleman wſber of the lack rod is 
Vide 21 Hen. B. c. 13./. 14. 8 Eliz. c. 1. and Table to f chief gentleman uſher to the king : he belongs to the 
Statutes, tit. Biſbops and Chaplains. A. biſhop hath his|garter, and hath his name from the black rod, on the top 
canliſtory court, to hear eccleſiaſtical cauſes; and is] whereof fits a lion in gold, which he carrieth in his hand. 
to viſit the clergy, Sc. He conſecrates churches, or- He is called in the Black Book, fol. 255. Lator virge ni- 
dains, admits, and inſtitutes prieſts , confirms, ſuſpends, græ & boftiarius; and in other places virge bajulus. His 


excommunicates, grants licences for marriage, makes] duty is ad portandum uirg am coram domino rege ad feſtum 
probate of Wills, c. 1 Inſt. 96. 2 Roll. Abr. 2 20. H i 1 firum ; the 
hath his archdeacon, dean and chapter, Feed aa and 6 e e 


: keen y * 
vicar-general, to aſſiſt him: may grant leaſes for three epingof the chapter-houſe door, when s chapter of! 


order of the garter is fitting; and in the ti f parlia- 
hves, or twenty-one years, of land uſually letten reſerv- ment, he — 66 the hone of =8 "His habir is 
like 
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B'L A 
like to that of the regiſter of the order, and garter king 
at arms; but this he wears only at the folemn times of 
the feſtival of St. George, and on the holding of chapters. 
The black rod he bears, is inſtead of a mace, and hath 
the ſame authority ; and this officer hath anciently been 


made by letters patent under the t ſeal, he havi 
great power ; for to his cuſtody all peers, called in queſ- 
tion for any crime, are firſt committed. 

BLACK -HALL. The public market of Black- 
well-ball is to be kept every Thur/day, Friday, and Satur- 
day, at certain hours appointed; and the hall-keepers not 
to admit any buying or ſelling of woollen cloth at the ſaid 
hall upon any other days or hours, on penalty of 100 J. 
Factors ſelling cloth out of the market, ſhall forfeit 5 /. 
Sc. Regiſters of all the cloths bought and fold are to be 
weekly kept ; and buyers of cloth otherwiſe than for rea- 
dy money, ſhall give notes to the ſellers for the money pay- 
able and factors are to tranſmit ſuch notes to the owners 
in twelve days, or be liable to forfeit double value, &c. 
Stat. 8 & 93638 cap. 9. | 

BLADARIUS, A cornmonger, meal man, or corn- 
chandler. It is uſed in'our records for ſuch a retailer of 
_ Pat. 1 Ed. 3. par. 3. m. 13. See title CLOTHI- 

8. | 

BLADE, (bladum) In the Saxon ſignifies generally fruit, 
corn, hemp, flax, herbs, Sc. Mill. de Mabum releaſed 
to his brother all the manor of T——&atvo inflauro ſuo 
& blado, Sc. excepting his ſtock and corn on the ground, 
Hence bladier is taken for an ingroſſer of corn or grain. 
——Sctant quod ego Willielmus Alreton conſenſu & volun- 
tate beatricis uxorts mee, dedi Agathæ Gille pro duabus 
marcis argenti & una menſura bladi, duas ſolidatas redditus 
in villa Leominſtr. Sc. Ex libro Chartar. Priorat. Leo- 


minſtriæ. 


BLANCH FIRMES. In ancient times the crown-rents 
were many times reſerved in libris albis, or blanch firmes : 


In which caſe the buyer was holden de-albare firmam, viz. 


his baſe money or coin, worſe than ſtandard, was molton 
down in the Exc , and reduced to the fineneſs of 
ſtandard ſilver ; or inſtead thereof, he paid to the King 
12 d. in the pound, by way of addition. Lowndes's Eſſay 

Corns, p. 5. Blank farm, Blount ſays, was a white 

; that is where the rent was paid in ſilver, and not in 
cattle. Blanks, a kind of white money coin'd by Hen. 5. 
in thoſe parts of France which were then ſubject to Eng- 
land, the value whereof was 8 d. Stow's Annals, p. 586. 
Theſe were forbidderito be current in this realm. 2 Hen. 


6. c. 9. As to blanch rent, ſee Black. Com. 2 V. 42. 


BLANDFORD, An act for rebuilding the town of 
Blandferd in the county of Dorſet, burnt down by fire in 
the Year 17.31, and to determine all differences between 
proprietors, landlords and tenants of houſes, and con- 
eerning ground, Ec. Stat. 5 Geo. 2. c. 16. 

- BLANHORNUM, A little bell, or rather ticinium.— 
Pecoris ticinium, & canis oppa & blanhornum horum trium 
fingulum eft unum ſolidum valen. Leg. Adelſtan. cap. 8. 

BLANK-BAR, Is uſed for the ſame with what we call 
a common bar, and is the name of a plea in bar, which in 
an action of treſpaſs is put in to oblige the plaintiff to aſ- 
fign the certain place where the treſpaſs was committed : 
J Nee: dicial proceedi in void fi 

Ju ngs, certain paces 
ſometimes left by miſtake. A blank (ſuppoſing ſome- 
thing material wanting) in a declaration, abates the ſame, 
4 Ed. 4. 14. 20 H. 6. 18. And ſuch a blank is a good 
cauſe of demurrer. Blanks in the imparlance roll aided 
after verdict for the plaintiff. Hob. 76: Parker v. Parker. 
of e 8, Is a word uſed to lignify an incendiary. 

lount. 


Boc 


fence be diſabled to ſue any action, to be executor, Sc. and 
ſuffer three years impriſonment. 9 10 . z. cap. 32. 

Likewiſe by 3 Jac. 1. c. 21. perſons ſing or pro- 
phanely uſing the name of God, or of us , or of 
the Holy Ghoft, or of the Trinity, in any ſtage play, Ge. 
incurs a our iy 101, : 8 

BLE, Signi ight, colour, Sc. lee is taken 
for corn: As to Boughton under the Blee, &c. 

BLENCH, A fort of tenure of land; as to hold land in 
blench, is by payment of a ſugar-loaf, a couple of capons, 
a beaver-hat, Sc. if the ſame be in the name 
of blench, i. e. Nomine albe firme. | 
BLENCH-HOLDING, The white-rents, or blanch- 
farms, reditus albi; this ſmall kind of payment, called in 
Scotland blench-bolding, ot reditus albe . Black. Com. 
2V. 42. u. 

ELENHEIM, A noble and prineely houſe erected in 
honour of the Duke of malt at Moodſtocł near Ox- 
ford, which with the manor of Moodſtocł is ſettled on the 
Duke and his heirs, in conſideration of the eminent ſer- 
vices by him performed for the publick; and for building 
of which houſe the ſum of 500,000 J. was granted by par- 
liament, Sc. Stat. 3 & 4 Ann. c. 6. 5 Ann. c. 3. G c. 4. 
1 Geo. 1. flat. 2. c. 12. J. 34. 

BLETA, (Fr. bleche) Pete, or combuſtible earth dug up 
and dry'd for burning. Miniſter & fratres de Knare(- 
borough pr quod ipſe & eorum tenentes fodiant turbas & 
bletas in foreſta de Knareſborough. Rot. Parl. 35 Ed. 1. 

BLINKS, Boughs broken down from trees, and thrown 
in a way where deer are likely to 4 

M, Corruptly called bloſſom, is when a ram goes 
to the ewe, from the teuton. Blets, the bowells. 

BLOATED FISH OR HERRING, Are thoſe which 
are half dried. Anno 18. Car. 2. c. 2. 

BLODEUS, (Sax. Bd) Deep red colour; from whence 


which in Kent is called a bloufing colour; and a blouſe is 
there a red-fac'd wench. The prior of Burcefter, A. D. 
1425. gave his liveries of this colour. Paroch. Antiq. 
576. 

"BLOOD, (/anguis) Is in diſcents of lands; 
for a perſon is to be the next and moſt worthy of bloodto in- 
| herit his anceſtor's eſtate. 1 fl. 13. See Jenk. Cent. 203. 

BLOODWIT, or bloudwit, compounded of the Sax. 
bod, i. e. ſanguis and wyte, an old Engliſb word ſignifying 
mforicordes, is often uſed in ancient charters of liberties 
for an amercement for bloodſhed. Skene writes it bloud- 
veit; and ſays veit in Engliſb is injuria; and that bloud- 
veit is an amerciament or #x/aw (as the Scotch call it) for 
wrong or injury, as bloodſhed is: for he that hath bloud- 
veit granted him, hath free liberty to take all amercia- 
ments of courts for effuſion of blood. Fleta ſaith, Quod 
fignificat quietantiam miſericordie pro effufione ſanguinis. 
Lib. 1 cap. 479. And according to ſome writers, bJod- 
wite was a cuſtomary fine paid as a compoſition and atone- 
ment for ſhedding or drawing of blood ; for which the 
place was anſwerable, if the party were not diſcovered : 
and therefore a privilege or exemption from this fine or 
penalty, was granted by the King, or ſupreme Lord, as a 
ſpecial favour. So king Henry II. granted to all tenants 
within the honour of H/ullingford, Ut quieti fint de Hidagio, 
& blodewite, &c.——Paroch. Antiq. 114. | 

BLOODY-HAND. Is one of the four kinds of circum- 
ſtances by which an offender is ſuppoſed to have killed 
deer in the King's foreſt: and it is where a treſpaſſer is 
apprehended in the foreſt, with his bands or other parts 
bloody, though he be not found chaſing or hunting of the 
deer. Mamwood. In Scotland, in ſuch like crimes, they 
ſay taken in the fact, or with the red hand. See Back- 

i 


BLASPHEMY, (blaſphemia) Is an injury offered to | berind 


God, by denying that which is due and belonging to him, 
or attributing to him what 1s not agreeable to his nature. 
Lindw. cap. 1. And blaſphemies of God, as denying his 
being, or providence, and all contumelious reproaches of 
Jeſus Chrift, &c. are offences by the Common law, pu- 
niſhed by fine, impriſonment, pillory, Cc. 1 Hawk. 
P. C. 87. And by ſtatute, if any one ſhall by writing, 
ſpeaking, c. deny any of the perſons in the Trinity, to 
be God; aſſert there are more Gods than one, 22 he 
ſhall be incapable of any office; and for the ſecond of- 


BLUBBER, Is whale oil, before it is thoroughly boiled 
and . Jak to perfection. It is mentioned Stat. 12 Car. 
2. c. 18. | | 
BOCK-HORD, or book-hoard (librorum borreum) A 
place where books, evidences or writings are kept. 
BOCKLAND, (Sax. quaſi bookland) A poſſeſſion or in- 
heritance held by evidence in writing. Bockland vero ea 
Poſſidendi transferendique lege coercebatur, ug nec dari licuit 
nec vendi, ſed beredibus relinquenda erat, 5 aliter per- 


mitteretur; Terra inde hereditaria nuncupata. LL. Alu- 
| redi, 


comes bloat and bloated, viz. ſanguine and high coloured, 


| ; 
earch 
Cations 


* 


hh 
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redi; cap. 36. Bockland ſignifies deed land; and it com- 


monly carried with it the abſolute property of the land, 


herefore it was preſerved in writing, and poſſeſſed by the 
Thanes ps , as Prædium nobile, liberum & 


| mine a ſervitis vulgaribus & ſervilibus, and was the ſame 


as allodium, deſcendable unto all the ſons, according to 
the common courſe of Nations and of Nature, and there- 
fore called gavelkind; deviſable alſo by will, and thereupon 
termed Terre Teflamentales. Spelm. of Feuds. This was 
one of the titles which the Eugliſb Saxons had to their 
lands, and was always in writing: there was but one more, 


and that was Folkland, i. e. Terra Popularis, which paſſed 


from one to another without any writing. See Charter- 
Jand. Alſo vide Squire on the Anglo-Saxon Government. 

BOIA, Chains or fetters, — ge we call _ 
cles. Quidam a dolore capitis liberatus ei, aajungens ge 
ſue bod! __ S. * n e Hiſt. Elien 
apud Whartoni Ang]. Sac. part 1. p. 019. | 

: BOIS, (J.) Wood, and ſub-bois, underwood. See 
Boſcus. 

BOLHAGIUM, or bo/dagium, a little houſe or cottage. 
Blount. 

BOLT, A bolt of filk or ſtuff, ſeems to have been a 
long narrow piece: in the accounts of the priory of Bur- 
ceſter. It is mentioned. Paroch. Antiq. p. 574- 

BOLTING, A term of art uſed in our Inn of Court, 
whereby is intended a private arguing of caſes. The man- 
ner of it at Gray's Inn is thus: An ancient and two bar- 
riſters ſit as judges, three ſtudents bring each a caſe, out 
of which the judges chuſe one to be argued, which done, 
the ſtudents firſt argue it, and after them the barriſters. 
It is inferior to mooting, and may be derived from the Sax. 


4 


bolt, a houſe, becauſe done privately in the houſe for in- 


ſtruction. In Lincoln's Inn, Mondays and Wedneſdays are 
the bolting days, in vacation time; and Tueſdays and 


_ Thurſdays the moot days. 


BONA FIDE. That we ſay is done bona fide, which is 
done really, with a good faith, without any fraud or deceit. 
Stat. 13 Eliz. c. 5. 12 Car. 2. c. 18, Sc. 

BONA GESTURA, Good abearing, or good behavi- 
our.—E!t ſi per furorem vel aliquos manutentores renuerit in- 
venire ſufficientem ſecuritatem de ſua bona geſtura erga bali- 


vos & comburgenſes, Sc. a prædicto burgo ej iciatur. MS. 


Codex de LL. Statutis & Conſuetud. Burꝑi ville Mont- 
gomer. fol. 15. | | 

BONAGHT, or bonaghty, was an exaction in Ireland, 
impoſed on the people at the will of the lord, for relief of 
the knights called bonaghti, who ſerved in the wars. Antig. 


Hibern. p. 60. 


BONA NOTABILIA. Where a perſon dies having at 
the time of his death goods in any other dioceſe, beſides 
his goods in the dioceſe where he dieth, amounting to the 
value of 51. at leaſt, he is ſaid to have bona notabilia, and 
then probate of his will, or granting adminiſtration, be- 
longs to the archbiſhop of the province: but this doth not 
prejudice thoſe dioceſes where, by compoſition or cuſtom, 
bona notabilia are rated at a greater ſum. Can. 92, 93. 
Perkins, Sect. 489. And in 3 city of London bona nota- 
bilia are 101. by compoſition. 4 Inſt. 335. One that hath 
a debt upon bond or ſpecialty,. Sc. in another dioceſe, 


| hath bona notabilia.. 1 Roll. Abr. 908. Tho! if a perſon 


happens to die in another dioceſe, than that wherein he 
lives, on a journey, what he hath about him above the 
value of 51. Sc. ſhall not be bona notabilia. Can. 93. 
There muſt be ſeveral adminiſtrations, where a perſon 
dies leaving bona notabilia in each province of Canterbury 
and York, for adminiſtration granted in one province doth 
not extend to goods in the other, becauſe the archbiſhops 
have diſtin ſupreme juriſdictions; but then there is to 
be bona notabilia in ſeveral dioceſes in each province, 
Dyer 305. 2 Lev. 86. If a man dies in one dioceſe, with- 
out any goods, and leaves to the value of 51. in another 
dioceſe, the archbiſhop of that province may. grant ad- 
miniſtration, as he hath a general juriſdiction there; tho 
ſuch adminiſtration is voidable by ſentence. Co. Elx. 
457. But where a biſhop grants adminiſtration, and 
there are bona notabilia, ſuch adminiſtration is merely void, 
for he had no juriſdiction out of his dioceſe. 5 Rep. 30. 
1 Ne. Abr. 381. Vide Black. Com. 2 V. 509, 510. 
EONA PATRIA, An aſſiſe of country- men or good 
neighbours : It is ſometimes called %% bone patrie, 


im- | part 
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when twelve or more men are choſen out of any part of 
the country topaſsuponan aſſiſe; otherwiſe called juratores, 
becauſe they are to ſwear judicially in the preſence of the 
y, Cc. according to the practice of Scotland. Skene. 
See Aſiſors. © | r | 

BONA PERITURA, Goods that are periſhable. The 
Stat. 13 E. 1. cap. 4. which enacts, That where any thing 
eſcapes alive out of a Ship caſt away, the Ship ſhall not 
be adjudged wreck, but the cargo ſhall be ſaved and kept 
by the view of the ſheriff,” Sc. in the hands of thoſe of 
5 town where the ſame was found, ſo that if any one 
within a year and a me can make proof that the goods 
are his, they ſhall be reſtored to him, &c. Ordains, that 
if the goods within the ſhip be bona prritura, ſuch things 
as will not endure for a year and day, the ſheriff ſhall ſell 
them, and deliver the money received to anfwer it. See 


. | 26 Geo. 2. c. 19. 


BONCHA, A bunch, is derived from the old Lat. bonne 
or bunna, a rifing bank, for the bounds of fields: and 


hence bown is uſed in Norfolk, for ſwelling or riſing up in 


a bunch or tumour, Ec. | | 
BOND, Is a deed or obligatory inſtrument in writing, 
whereby one doth bind himſelf to another, to pay a ſum of 
money, or do ſome other act; as to make a releaſe, ſur- 
render an eſtate, for quiet enjoyment to ſtand to an award, 
ſave harmleſs, perform a will, Sc. It contains an obli- 
gation, with a penalty : and acondition, which expreſsly 
mentions what money is to be paid, or other thing to be 
performed, and the limited time for the performance 
thereof; for which the obligation is peremptorily binding. 
It may be made upon parchment or paper, though it is 
uſually on paper; and be either in the firſt or third perſon ; 


and the condition may be either in the ſame deed, or in 


another, and ſometimes it is included within, and ſome- 


times indorſed upon the obligation: but it is commonly at 


the. foot of the obligation. Bro. Obl. 67. A memorandim 
on the back of a hond may reſtrain the ſame by way of ex- 
ception. Moor 67. | | 

This ſecurity is alſo called a ſpectalty; the bebt being 
therein particularly ſpecified in writing, and the party's 
ſeal ; acknowledging the debt or duty, and confirming 
the contract; rendering it a ſecurity of a higher nature 
than thoſe entered into without the ſolemnity of a ſeal; and 
therefore bonds or ſpecialties ſhall be preferred to 12 5 
contracts, in a courſe of adminiſtration and from its Being 
a higher ſecurity, it is held, that for a breach or non- per- 
formance an action of debt only will lie. ' 

A bond is a choſe in action which cannot be aſſigned 
over, ſo as to enable the aſſignee to ſue in his own name; 
yet he has by the aſſignment ſuch a title to the pa- 
per and wax, that he may keep or cancel it. C Lit. 
232. 

Alſo in equity a bond is aſſignable for a valuable con- 
ſideration paid, and the aſſignee alone becomes intitled to 
the money; ſo that if the obligor, after notice of the 


compelled to pay it over again. 2 Vern. 595. Abr. Eg. 


44. - 

The aſſignee muſt take it, ſubject to the ſame equity 
that it was ſubject to in the hands of the obligee ; as if, 
on a marriage treaty, the intended huſband enters into a 
marriage-brokage bond, which is afteryayds aſſigned to 
creditors, yet it ſtill remains liable to the ſame equity, 
and is not to be carried into execution againſt the obligor. 
2 Vern. 595. Abr. Eq. 44. ">. 

If a man enters into a bond of ſuch a ſum, on con- 
dition to be void on payment of a leſſer ſum; or if a 
man bind himſelf in the penalty of 1001. that he will 
pay 5ol. by ſuch a day; after the day of payment is 
paſt, the penalty or ſum of 1001. is the legal debt; and for 


ſo much it hath been reſolved, an executor of an obligor 


of ſuch forfeited bond, may cover the aſſets of his teſta- 


Geo. 2. in B. R. The Bank of England v. Morris. Annaly's 
Rep. temp. Hardwicke, 219, 6c. | 

And as the penalty, by the bond's being forfeited be- 
comes the legal debt; ſo there was no remedy. againſt 


which relieves in thoſe caſes, on payment of principal, 


intereſt and coſts : alſo tho' at law there can be no re- 
' medy 


——_— 


aſſignment, pays the money to the obligee, he will be 


— 


tor. Cro. Car. 490. 1 Vent. 254. 3 Lev. 368. Hill 9 


ſuch penalty, but by application to a court of equity, 


| 
| 
; 


„ 


See BARON AND FEME. | 


medy beyond the penalty ; becauſe in that the obligee 
ſcems to have taken up his ſecurity ; yet, as it is on 5 
foundation of doing equal juſtice to boch parties chat 
equity proceeds, it will, on any application for a favour! 
from the obligor, compel him to pay the principal, mtereft | 
and coſts, tho' exceeding the penalty. Sh]. Par. Ca. 15. 
Abr. Eg. 92, 92. 1 Salk. 154. 1 Fern. 342, 350. 2 


And this rule of compelling the party to do equity who 


have intereſt after he has entered up judgment; 


did net take out execution, and therefore not intitled to 
intereſt ; yet, as by the judgment he is intitled to the 
penalty, it does not ſeem reaſonable that he ſhould be 
deprived of it, but upon paying him principal and the 
intereſt, which incurred as my WY as ar; wy 
reringup of the judgment. . Eq: 92, 288. ee 
— In. & 5 Ann. r. 16. which will be mentioned here- 
after under its proper head. r 
Having ſhewn the nature of this ſecurity, it may be 
proper to conſider.. 88 


I. Vo may be obligors and obligees. 

I. ut words create Juch ſecurity. © © 8 

H. dat ceremontes are requifite to a bond, wherein of 
ni, fealing and tdelrvery. © 8 — 9 

IV. Of the condition of a bond, what conditions deemed 
lawful, &c. and what fhall be deemed a breach of the 


VI Of bond void, or woidable : alfo' how bonds may be 
| 8 and of the manner of pleading per formance, 


* 


| 


I. All perfons who are enabled to contra&, and whom 
the ſaw ſuppoſes to have ſufficient freedom and under- 
Kanding for that purpoſe, may bind themfelves'in bonds 
wt 197 5 C. 119. 4C.124. 1 Roll. Abr. 340. 

But if a perſon is Megally reſtramed of hisHiberty, by 
mg confined in a common gaol orelfewhere, and, dur- 
ing ſueh reſtraint, enters into a bond to the perſon who 
cauſes the reſtraint, the ſame may be avoided for dureſs 
_ ON: Co. Lit. 253. 2 Inft. 482. wid. tit. 
US. 4 | . 
So in reſpect of that power and authority which a huſ- 
band has over his wife, che bond of a feme covert is 7»/o 
facto void, and ſhall neither bind her nor her huſband. 


So though an infant ſhall be liable for his neceſſaries, 
ſuch as meat, drink, ctoaths, phyſck, fchooling, c. 
yet if he bind himſelf m an obligation, with a penalty 
for payment of any of thoſe, the obligation is void. 
Det. and Stud. 113. Co. Lit. 172. Cro. Jac. 494, 560. 
x Sid. 112. 1 Saſk. 2199. Co. Eliz., g20. See IN- 
FANTS. | 

Alſo though a perſon non compos mentis ſhall not be al- 
lowed to avoid his bond, by reaſon of inſanity and diſ- 
traction, as no man can be allowed to ſtultify himſelf, 
becauſe of the ill conſequences that might attend coun- 
terfeit madneſs; yet may a privy in blood, as the heir, 
and privies in re tation, as the executor and ad- 
miniſtrator, void bonds; alſo if a lunatick after 
office found, enters into a bond, it is merely void. 4 C 
7 24. Beverley's caſe. See INFANTS AND LUNA- 


But if an infant, feme covert, monk, Sc. who are 

diſabled by law to contract, and to bind themſel ves in 

s, enter together with a ſtranger, who is under none 

of theſe diſabilities, into an obligation, it ſhall bind the 

ben , thought be void as to the infant, Fc. 1 Rall 
E 4 


41. 

If a ſetvant makes a bill in form, Memorandum, that 1 
have received of Edward Talbor, to the uſe of my maſ- 
ter Serjeant Gawty, the ſum of 401. to be paid at Micha- 
elmas following, and thereto ſer his ſeal, this is a good 
obligation to bind himſelf; for though in the beginni 


ſeeks equity, ſeems to be the reafon why an 3 ſhall | s 
r tho! 
in Rrictnefs it may be accounted his own fault why' he | 
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remedy againſt Sergeant Gaudy.  Yetv. 13). Talbot ver. 
n 05 e 


t. — | a 

Infants, ideots, as alſo ferne coverts may be obligees; 
and as to this the huſband is ſuppoſed to affent, being for 
his advantage; but if he diſagrees, the obligation hath loft 
ks force ; ſo that after the obligor may plead non eft fac- 
um; but if he neither agreesnor diſagrees, the bond is 

ood, for his oonduct ſhall be eſtermed a tacit conſent, 
noe it is to his advantage: 56 Co. 119. l. C. Lit. 3. 
But a feme covert can neither he obligor nor obligee 
to her huſband, nor vice verſa, being but one perſon in 
law; alſo by the better opinion, a bond entred into, to a 
feme ſole, by the perſon whom ſhe afterwards marries, 
is, by the-marriage, at law extinguiſhed. See BARON 

An alien may be an obligee, for ſince he is allowed to 

trade and traffick with us, it is but reaſonable to give 
him all that ſecuriry which is neceſſary in his contracts, 
and which will the better enable him to carry on his com- 
merce and dealings amongſt us. Co. Lit. 129. b. Moor 
431. Co. Eliz. 142, 683. Oo. Car.'g. 1 Salk. 46. 
Furrſl. 15. See ALIEN. 
Sole corporations, ſuch as biſhops, prebends, parſons, 
vicars, Sc. cannot be obli and therefore a bond 
made to any of theſe, ſhall enure to them in their natural 
capacities; for no ſole body politick can take a chattel 
in ſucceſſion, unleſs it be by-euſtom; but a corporation 
aggregate may take any chattel, as bonds, leaſes, Sc. 
in its political capacity, which ſhall go in ſucceſſion, 
becauſe it is always in being. 'Cro. Eliz. 464. Dyer 
48. a. Cv. Lit. 9. a. 46. a. Hob. 64. 1 Roll. Abr. 
G15. | | 

If a drunken man gives his hond, it binds him; and a 
bond without conſideration is obligatory, and no relief 
ſhall be had againſt it, for it is vohuntary, and as a gift. 
_ Cent. 109. A perſon enters voluntarily into a bond, 

ugh there was not any conſideration for it, if there be 
no fraud uſed in obtaining the ſame, the bond ſhall not 
be relieved againſt in equity: but a voluntary hond may 
not be paid in a courſe of adminiſtration, ſo as to take 
place of real debts, even by ſimple contract; yet it ſhall 
be paid before legacies. 1 Chan. Caf. 157. An heir is 
not bound, unleſs he be named expreſlyin the hond; tho 
theexecutorsand adminiſtrators are. 

It is clearly agreed, that two or more may bind'them- 
ſelves jointly in an obligation, or they may bind them- 
ſelves jointly and ſeverally; in which laſt caſe, the ob- 
ligee may ſue them jointly, or he may ſue any one of 
them at his election; but if they are jointly and not ſe- 
verally bound, the obligee muſt ſue them jointly ; alſo, 
in ſuch caſe, if one of them dies, his executor is totally 
diſcharged, and the ſurvivor and ſurvivors only charge- 
able. 2 Roll. Abr. 148. Dyer 1 10. 5 G. 19. 
— 85. pl. 42. 1 Salk; 393. Cath 61. 1 Luns. 
696. | 
If three enter into an obligation, and bind themſelves 
in the words following, Obligamus nos & utrumque noftrum 
per /e pro toto & in ſolido, theſe make the obligation joint 
and feveral. Dyer 19. b. pl. 114. oy 

In a bond where ſeveral are bound ſeverally, the obli- 
gee is at his election to ſue all the obligors together, or 
all of them apart, and have ſeveral pogo and execu- 
tions; but he ſhall have ſatisfaction but once, for if it 
be of one only, that ſhall diſcharge the reſt. If an obli- 
gation is Joint, and not ſeveral, all the obligors muſt be 
fued that are bound; and if one be proſecuted, he is not 
obliged to anſwer, unleſs the reſt are ſued likewiſe. | 
19, 310. Where two or more are bound in a joint bond, 
and only one is ſued, he muſt plead in abatement, that 
two more fealed the hond, Sc. and aver that they are 
living, and ſo pray judgment de billa, Sc. And not de- 
mur to the declaration. Sid. 420. DES, >: 

If action be brought upon a bond againſt two joint and 


ſeveral obligors jointſy, and both are taken by capias, here 
the death or eſcape of one, ſhall not releaſe the other; 


of the deed, the receipt is ſaid to be to the uſe of hi 
maſter, yet the re- payment is general, and muſt ne- 
| ceflarily bind him who ſealed ; and the rather, becauſe 
otherwiſe the obligee would loſe his debt, he having no 


but the fame kind of execution muſt be taken forth a- 


inſt them: tis otherwiſe when they are ſued ſeverally. 
59. 
oO 1 Alſs,- 


BON. B O N 


| 5 u regu- | obligation the obligor be named Erlin, and he ſigns his 
. Alſo, if two or more be point!) bound, thoug _ we. Erhuin, that this variation is not material; ſe 


ſs be 

larly one of them alone cannot be ſued, yet if proce 1 „ere eee 
againſt all, and one of them only appears, but | ſubſcribing is no eiiential part ot ed, ſealing being 

| — — — to an outlawry, he who appeared ſhall ſufficient. 2 Co. 5. a. Godard's cafe. Noy. at, 85. Moor 


Mole debit, 9 Cb 149 28. Srl. 97. 2 Salk. 462. 5 Mod. 281. 
wu _ N . chews, — 5 — one of them | And though the ſeal] be neceſſary, and the uſual. way 
they muſt all join in the action, becauſe they are but as of declaring on a band is, that the defendant per ſcriptum 
pai” ee. Velv. 177. ſuum obligatorium figillo ſuo figillatum acknowledged, &c. 
Soif 2 obligation be made to three; and two bring | yet if the word. gillat'. be wanting, it is cured by ver- 
their action, they ought to ſhew the third is dead. 1 Sid. | dict and pleading over; for when he ſaith per /criptum 
| ba ef poop” IN 34. a | /uum obligatorium, Ec. all neceſſary circumſtances ſhall 
Though there be ſeveral obligees, yet a perſon cannot] be intended; and if it were not ſealed, it could not be 
IN be bound to ſeveral perſons ſeverally ; and therefore an his deed or obligation. Dyer 19. 4. Cro. Eliz. 571, 737. 
obligation of 200 J. to two, ſolvend'. the one 100 J. to the Cro. Jac. 420. 2 C. 5. I Vent. 70. 3 Lev. 348. 1 Salk. 
one, and the other to the other is OR * — ; OE] w_ A 1 pe BE Ie CK e big 
207. v. an 4 
a a. pl. 20. Hob. 172. | 2 Brownl. 207 ro, yet there la.mo occaſion Lee hood toe wheapoa 
I bind himſelf in a ſum to B. ſolvendum to C. who | that it was ſealed and delivered; becauſe, as my Lord 
p adn = ; . payment to C. is a payment to B. in an Coke ſays, theſe are things which are done afterwards. 


8 it ch t muſt be upon a bond /olvend”. | 2 Co. 5. a. | 1þast 
00 f. 1. 8 295. 2Ked. fw. The name of the obligor ſubſcribed, 'tis ſaid, is ſuf- 
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. laration that the defendant be- ficient, tho“ there is a blank for his chriſtian name in 5 

A ors, 1 hav WS for the payment of | the bond. 2 Cro. 261. But where another Chriſtian 1 
to him, his attorney or aſſigns, and on oyer of the bond | name is in the bond, and the bond ſigned by the right 1 

it appeared, that the ſolvendum was to the plaintiff's at- name, though the jury find it to be his deed, the obliges 
torney or aſſigns, without mention of himſelf; and on | cannot have judgment; for the name ſubſcribed is no 
demurrer for this variance 'twas ſaid that the declaration | Part of the obligation. 2 Go. 558. 1 Med. 107. In Y by 


— 


muſt not be according to the letter of the obligation, theſe caſes, though there be a verdict, there ſhall not be 
but according to the operation of the law thereupon. Judgment. Where an obligor s name is omitted to be in- 
6 Mod. 228. Robert v Harnage. ſerted in the bond, and yet he ſigns and ſeals it ; the court 
So if A. makes a bond to B. ſolvendum to ſuch per- of Chancery may _ yo ſuchan accident; and in caſe 
ſon as he ſhall appoint ; if B. does appoint one, payment | a perſon takes away a bond fraudulently, and cancels it, 
to him is a payment to B. and if B. appoint none, it ſhall the obligee ſhall have as much benefit thereby, as if not 
be paid to B. himſelf. 6 Mod. 228. cancelled. 3 Chan. Rep. 99, 184. 
I A by his bill obligatory, acknowledges himſelf to | An obligation is good though it wants a date, or hath 
be indebted to B. in the ſum of 10 l. to be paid at a | 2 falfe or impoſſible date; for the date, as hath been ob- 
day to come, and binds himſelf and his heirs in the ſame ſerved, is not of the ſubſtance of the deed ; but herein 
bill in 207. but does not mention to whom he is bound, | we-muſt take notice, that the 2 of the delivery of a 
yet the obligation is good, and he ſhall be intended to be | deed or obligation is the day of the date, though there 
Lo to H. to whom he acknowledged before the 10 l. is no day ſet forth; and if a deed bear date one day, and 
to be due. 2 Roll. Abr. 148. Franklin verſus Turner. be delivered at another, it was really dated when deliver- 
| * | ed, though the clauſe of Gerens dat”. be otherwiſe. 2 Co. 
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1 II. As to the words neceſſary. | 5. Godard's caſe. Ney. 21, 85, 86. Hob. 249. Stil. 9). 
3 A bond may be made by any words, in a writing ſealed | Co. Fac. 136, 264. Yelv. 193. 1 Salk. 76. 
| and delivered, wherein a man doth declare himſelf to] If a man declare on a bond, bearing date ſuch a day, 
have another man's money, or to be indebted to him; | but does not ſay when delivered, this is good : for every 
but the beſt form of making it, is that which is moſt | deed is ſuppoſed to be delivered and made on the day it 
uſed. 2 Shep. Abr. 417. If. a bond be thus: Know all | bears date; and if the plaintiff declare on a date, he 
men by theſe preſents, that I W. R. am bound to J. S.] cannot afterwards reply, that it was primo deliberat”. at 
in the ſum, &c. for payment of which, I give full power | another day, for this would be a departure. Cro. Eliz. 
to him to levy the ſame upon the profits of ſuch lands| 773. 3 Lev. 348. 1 Salk. 141. | | 
yearly till it be paid; in this caſe the obligee may ſue But if a bond bear date ſuch a day, but was really de- 
upon the obligation, or levy the money according to the] livered at a day after, the obligee may declare on a bond 
ſaid clauſe. 3 Leon. ca. 299. of ſuch a date, but primo deliberat. at a day after ; and 
So a writing in this form; Memorandum, I A. B.] if the obligee declare on a bond of ſuch a date generally, 
have agreed to pay J. S. 201. tho' this be in the preter- | the obligor may plead it was primo deliberat*. on ſuch 2 
perfect tenſe, yet if it hath all other ceremonies eſſential, | day after ; but then he muſt traverſe that it was deliver- 
it ſhall amount unto an obligation. 1 Leon. 25. ed on the day of the date. 1 Brcwnl. 104. 1 Lev. 196. 
Debt brought upon a bond of 60 J. the bond was in | A plaintiff may ſuggeſt a date in a bond, where there is 
Italian, and the ſum therein expreſſed was in theſe words, | none, or it is impoſſible, Cc. where the parties and ſum 
VIZ. in ceſſanta libris, and adjudged to be good, Cre. | are ſufficiently expreſſed. 5 Mod. 282. A bond dated on 
Jac. 208. Parker v Rennady. the ſame day on which a releaſe is made of all things 
In debt upon a bill obligatory, demanding thirty-two | u/que diem dazus, Sc. is not thereby diſcharged. 2 Fol. 
pounds four ſhillings and ſevenpence ; the defendant de- | Rep. 25 "A 
| manded oyer of the bill, and it was threty-two ponds | If the bond was delivered before the date, on iſſue, 
; four ſhillings and 7-pence, ſo tbrety for thirty, and ponds | non eft faclum, joined on ſuch a deed, the jury are not 
; for pounds; and on demurrer for this cauſe it was ad- | eſtopped to find the truth, viz. that it was delivered be- 
Judged for the plaintiff. Cro. Fac. 607. Hulbert v. Long. | fore the date, and it is a good deed from the delivery: 
An obligation made to one, to the uſe of J. S. will | 2 Co. 4, 6. 3 Keb. 332. x 
be good for him in 5 - Bro. Oblig. Where a bond | A perſon ſhall not be charged by a bond, though ſigned 
is made obligo me, Sc. leaving out the words beredes, | and ſealed, without delivery, or words, or other thing) 
executores & adminiſtratores, this is good; and the exe- | amounting to a delivery. 1 Leon. 140. But— 
cutors and adminiſtrators ſhall be bound by it. Dyer 13. | A bond or deed may be delivered by words, without 
. any act of delivery; as where the obligor ſa the ob- 
III. As to the ceremonies requiſite to a bond or obligation. | li 25 go and — the ſaid writing, or 2 7 45 deed, 
It is ſaid, that there are only three things eſſentially G. So an actual tradition, without ſpeaking any word, 
neceſſary to the making a g00d obligation, VIZ. writing | is ſufficient ; otherwiſe a man that is mute could not 
in paper or.parchment, ſealing and delivery ; but it hath | deliver a deed; but where on an iſſue of non eft factun, 
— * not to be neceſſary, that the obligor ſhould | the jury found that the defendant ſigned and ſealed 
ga or ſublcribe his name; and that therefore if in the | the obligation, and laid it on a table, and that the _ 
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ſuch a ſum upon the 25th of Dec 


the intention of the parties. 


February next following, and that month hat 
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© came and took it up, this was held not to be the de- 
Was — without other circumſtances found by 
the jury. Ch. Lit. 36. a. Cro. Eli. 835. Leon. 193. 
Co. Eliz. 122. 2 oF 


IV. With reſpef to the condition, &c, _ 

It is to be a ca that the condition of a bond muſt 
be to do a thing lawful ; and bonds not to uſe trades, 
till or ſow grounds, Sc. are unlawful, for they are a- 
gainſt the good of the publick, and the liberty of a free- 
man; and therefore void: and a condition of a bond to 
do any act malum in ſe, as to kill a perſon, Sc. is void. 

Conditions of bonds are to be not only lawful, but 
poſſible; and when the matter or thing to be done, or 
not to be done by a condition, is unlawful or impoſſible, 
or the condition itſelf repugnant, inſenſible or uncertain, 
the condition is void, and in ſome caſes the obligation 
alſo. 10 Rep. 120. But ſometimes an obligation may be 
ſingle, to pay the money, where the condition is impoſſi- 
ble, repugnant, Sc. 2 Mad. 285. If a thing be poſſible 
at the time of entering into the bond, and afterwards be- 
comes im 
of the obligee, it is become void; as if a man be bound 
to appear next term, and dies before, the obligation is 
ſaved. A condition of a bond was, . S. ſhould pay 

er, or appear in 
Hilary term after in the court of B. R. He died after the 
25th of December, and before Hilary term, and had not 


paid any thing: in this caſe the condition was not broken 


for non-payment, and the other part is become impoſſible 
by the act of God. 1 Med. Rep. 265. And when a eon- 
dition is doubtful, it is always taken moſt favourably for 


the obligor, and againſt the obligee ; but ſo as a reaſon- 


able conſtruction be made as near as can be according to 
er 51. If no time is 
limited in a bond for payment of the money, it is due 


- preſently, and payable on demand. 1 Brownl. 53. But 


the judges have ſometimes appointed a convenient time 


for payment, having regard to the diſtance of place, and 
the time wherein the thing may be performed. And if a 
condition be made impoſſible in reſpect to time, as to make 


yment of money on the goth of February, Sc. it ſhall 
paid preſently ; and here the obligation ſtands ſingle. 
Fones 140. , Though if a man be found in a bond with 
condition to deliver ſo much corn upon the 29th day of 
4 then but 

twenty-eight days; it has been held, that the obligator is 
not obliged to perform the condition till there comes a 
leap-year. 1 Leon. 101. Sed. qu. if intent of parties can 
be ſhewn ? If the condition af a bond be, that the obli- 


gor ſhall make a ſufficient eſtate of land by ſuch a time, 


a the advice of others ; and they adviſe an inſufficient 
eſtate, which he makes accordingly, this, tis ſaid, is a 
good performance of the condition : bur if it is, that the 
obligor do make a good and ſure eſtate, and he by advice 
of counſel makes an eſtate that is not good; this will be 
no performance thereof. Perk. Set, 376. Keilw. 95. 
A bond made to enfeof two perſons, if one dies before 
the time is paſt, wherein it ſhould be done; the obligor 
muſt enfeoff the ſurvivor of them, or the condition will 
be broken : and if it be that B. and others ſhall enjoy 
land, and the obligor and B. the obligee do diſturb the 
reſt ; by this the condition is broken. 4 Hen. 7. 1. Co. 
Lit. 384. Where one is bound to do an act to the obligee 
himſelf, the doing it to a ſtranger by appointment of the 
obligee, will not be a performance of the condition. 2 
Bulſt. 149. If the act be to be done at a certain place, 
where the obligor is to go to Rome, Sc. and he is to do 
the ſole act without limitation of time, he hath term 


during life to perform the ſame : if the concurrence of 


the obligor and obligee is requiſite, it may be haſtened 
by the requeſt of the obliges. 6 Rep. 30. 1 Rell. Abr. 
437. Where no place is mentioned for performance of a 


condition, the obligor is obliged to find out the perſon of | 
the obligee, if he be in England, and tender the money, 


otherwiſe the bond will be forfeited : but when a place is 
appointed, he need ſeek no further. 1 Iii. 210. Lit. 
340. And if, where no place is limited for payment of 
money due on a bond, the obligor, at or after the day of 
payment, meets with the obligee, and tenders him the 


ible by the act of God, the act of the law, or Vid 
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money, but he goes away to prevent it, the obligor ſhall 
be excuſed. 8 E. 4. The obligor, or his ſervant, Sc. 
may tender the money to ſave the forfeiture of the bond, 


and it ſhall be a good performance of the condition, if 
| made to the obligee, though refuſed by him; yet if the 
| obligor be afterwards ſued, he muſt plead that he is ſtill 


ready to pay it, and tender the money in court. Co. Lit. 
208. The condition of a bond being for payment of 


| money, it may be performed by giving any other thing in 


ſatisfaction, becauſe the value of money is certain, and 
therefore may. be. ſatisfied, by a collateral thing, if the 
obligee accepts it; but if the condition is to do a colla- 
teral thing, there 'tis otherwiſe, aud paying money is no 
good ſatisfaction. 3 Buff 148. 2 

When the condition of à bond is to do two things, or 
has divers points, and the obligee ſuppoling « breach of 
one of them, doth ſue the obligor : if iſſue being joined 
upon that, it is found againſt him, and he is barred, the 
whole obligation is diſcharged : and ſo long as that judg- 


ment is in force, he can never proſecute upon any other 
point. Dyer 371. 2 Shep. Abr. 487. Sed qu. per flat: 
ot. 


e P9 

In the performance of the condition of an obligation, 
the intention of the parties is chiefly to be regarded; and 
therefore a performance in ſubſtance is ſufficient, tho 
it differ in words or ſome immaterial circumſtance ; as if 
one be bound to deliver the teſtament of the teſtator, if 
he plead that he had delivered literas teſtamentarias, it is 
ſufficient. Bro. Condition, 158. 17 E. 4. 5. 1 Roll. Abr. 

26. 

7 If the condition of an obligation be to procure a law- 
ful diſcharge, this muſt be by a releaſe, or ſome d/charge 
that is pleadable, and not by acquittance, which is but 
evidence. 1 Keb. 739. 


If the condition of an obligation be, that the party 


ſhall not continue ſuch an action, and he by his attor- 
ney, but without his privity, continues, this is faid to be 
no breach of the condition. Co. Fac. 525. 2 Roll. Rep. 63. 
If the party, who is bound to perform the condition, 
diſables himſelf, this is a breach ; as where the condition 
is, that the feoffee ſhall reinfeoff, or make a gift in tail, 
Sc. to the feoffor, and the feoffee before he performs it, 
make a feoffment or gift in tail, or leaſe for life or years 
in preſentt or futuro to another perſon, or marry or grant 
a rent-charge, or be. bound in a ſtatute or recogniſance, 
or become profeſſed ; in all theſe caſes the condition is 
broken; for the feoffee has either diſabled himſelf to 
make any eſtate, or to make it in the ſame plight or free- 
dom in which he received it; and being once diſabled, 
he is ever diſabled, though his wife ſhould die, or the 
rent, Sc. ſhould be diſcharged, or he ſhould be de- 
raigned, Sc. before the time of the reconveyance. Co. 
Lit. 221, 222. Poph. 110. 1 Co. 25. 4. 1 Roll. Ar. 
447. 5 Co. 21. a. | 
re the condition is in the conjunclive, regularly 
both parts muſt be performed ; yet, to ſupply the in- 
tention of the parties, it is held, that if a condition in the 
conj unctive be not poſſible to be performed, it ſhall be taken 
in the disjun&trve ; as if the condition be, that he and his 
executors ſhall do ſuch a thing, this ſhall be taken in the 
disjunfrve, becauſe he cannot have an executor in his 
life-time; ſo if the condition be, that he and his aſſigns 
ſhall ſell certain goods, this ſhall be taken in the di/- 
juncttve, becauſe both cannot do it. 1 Roll. Abr. 444. 
n 52. 1 Leon. 74. Goulſ. 11. | | 
f ſeveral days are mentioned for payment of money on 
a bond, the obligation is not forfeited, nor can be ſued 
until all the days are paſt : but in ſome caſes the obligee 
may proſecute for the money due by the bond preſently, 
though it be not forfeited ; and by ſpecial wording the 
condition, the obligee may be able to ſue the penalty on 
the firſt default. 1 If. 292. 


V. Bonds may be either void or voidable. h 
As if an infant ſeal a bond, and be ſued thereon, he is 
not to plead non eft factum, but muſt avoid the bond by 
ſpecial pleading ; for this bond is only voidable, and not 
in itſelf void. 5 Rep. 119. But if a bond bemade by a 
feme covert, ſhe . her coverture, and conclude 


non eft fafium, &c. 


bond being void, 10 Pep. 119. 
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If a bond depends upon ſome other deed, and the deed 


becomes void, the bond is alſo void. A bond made with 
condition not to give evidence againſt a felon, &c. is 


void; but the defendant muſt plead the ſpecial marter. 


Vide Wilſon, par. 2.p. 341, &c. Condition of a bond to 
indemnify a perſon from any legal proſecution, 18 againſt 
law, and void. 1 Law. 667. And if a ſheriff takes a 
bond as a reward for doing of a thing, it is void. 3 Salk. 
75. Interlineation in a bond in a place not material, 
will not make the bond void; but if it be altered in 2 
part material, it ſhall be void. 1 Nel/. Abr. 391. And 
a bond may be void by raſure, &c. As where the date, 
£9c. is raſed after delivery; which goes through the whole. 
5 Rep. 23. If the words in a bond at the end of the con- 
dition, That then this obligation to be void, are omitted, 
the condition will be void ; but not the obligation. 

Bonds may likewiſe be diſcharged by act of the party or by 
att of law. : 

The acceptance of a new bond will not diſchar the 
old one, as a judgment may. Hob. 68. One bond can- 
not be given in ſatisfaction of another; but this is where 
given by the obligor himſelf, for it may by others. 1 
Mod. 221. If a bond be to pay money at ſuch a time, 
Sc. it is no plea for the obligor to ſay he did pay it; he 
muſt ſhew at what time, or elſe it may be taken that the 
performance was after the time limited. Noy's Max. 1 5. 
If a bond be of twenty years ſtanding, and no demand 
be proved thereon, or good cauſe of fo long forbearance 
ſhewn to the court, upon pleading ſolvit ad diem, it ſhall 
bz intended paid. Med. Ca. 22. Payment of money, 
without acquittance, is an ill plea to action of debt u 
a ſingle bill: but tis otherwiſe upon a bond with condi- 
tion. Dyer 25. 

But by 4 An. c. 16. If an action of debt be brought on 
ſingle bill, or judgment, after money paid, ſuch payment 
may be pleaded in bar. So if a bond with a condition, 
upon pay:aent of principal and intereſt due by the con- 
dition, the 1gh ſuch payment was not ſtrictly made ac- 
cording to che condition, yet it may be pleaded in bar. 

And it is further enacted by the ſaid ſtatute, ſect. 14. 
“That if at any time, pending an action upon any ſuch 
bond with a penalty, the defendant ſhall bring into court, 


where the action is depending, all principal money and 


intereſt due on ſuch bond, and alſo all ſuch coſts, as have 
bern expended in any ſuit or ſuits in law or equity upon 
ſuch bond; the ſaid money ſo brought in ſhall be deemed 
and taken to be in full ſatisfaction and diſcharge of the 
ſaid bond; and the court ſhall and may give judgment 
to diſcharge every ſuch defendant of and from the ſame 
accordingly.” 

Bonds 5/A as bath been ſaid, may be diſcharged by opera- 
tion of law. 

If ſeveral obligors are bound jointly and ſeverally, and 
the obligee make one of them his executor, it is a releaſe 
of the debt, and the executor cannot ſue the other obli- 
Sor. 8 Co. 136. 1 Suk. 300. And vide 1 Jon. 345. 

But though it be a releaſe in law, in regard it is the 
Proper act of the obligee, yet the debt by this is not ab- 
ſolutely diſcharged, but it remains aſſets in his hands, to 
Pay both debts and legacies. Cro. Car. 37 3. Telv. 160. 

If a feme ole obligee take one of the obligors to huſ- 
band, this is ſaid to be a releaſe in law of the debt being 
her own act. 8 Cv. 136. a. March. 128. 

If one obligor makes the executor of the obligee his 
executor, and leaves aſſets, the debt is deemed ſatisfied ; 
for he has power, by way of retainer, to ſatisfy the debt ; 
and neither he nor the adminiſtrator de bonis non, Cc. of 
the obligee can ever ſue the ſurviving obligor. Hob. 10. 

But if two are bound jointly and ſeverally to A. and 
the executor of one of them makes the obligee his execu- 
tor, yet the obligee may ſue the other obligor. 2 Lev. 


73. 

t two are jointly and ſeverally bound in an obligation 
and the obligee releaſe to one of them, both are diſcharg- 
ed. Co. Lit. 232. 4. 

Three were bound jointly and ſeverally in an obliga- 
tion, and an action was brought againſt one of them, 
who. pleaded, that the ſeal of one of the others was torn 
off, and the obligation cancelled, and therefore void 


againlt all. Upon demurrer it was adjudged, that the 


B O N 
obligation, by the tearing off the ſeal of one of theobli- 
gors, became void againft all, notwithſtanding the obli- 
gors were ſeverally bound. 2 Lev. 220. 2 Show. 289. 
Sed qui if it was by accident, and not with intent to dit 
charge that obligor, if a court of equity would not give 
relief? Indeed we ſhould think, that as the courts of 
law are now very hberal in their conſtruction of the 
Common law, as founded on reaſon, and the univerſal, 
immutable principles of juſtice, the tearing off one of the 
ſeals by accident might be pleaded in 4279 | 

As to the pleading of per formance, the defendant muſt ſet 
forth in what manner he hath performed it. Thus 

In debt on a bond, with condition for performance of 
ſeveral things, the defendant pleads quad conditio ejuſdem 
Fact nunquam infragta fuit per ſe ipſum, Oe. and held an 
ill ptea : becauſe, for 0 im bond, it is neceffary for 
the defendant to ſhew how he hath performed the condi- 
tion; and this ſort of pleading was never admitted. 2 
Vent. 1 56. ES g 

So if he had pleaded performavit omnia, it had been ill; 
for the particulars being expreſſed in the condition, he 
ought to plead to each particularly ; but if the condition 
were for performance of covenants in the indenture per- 
formance generally were a good plea. 1 Lev. 302. 
This muſt be underſtood where the covenants are ſet forth, 
and appear to be all in the affirmative. For if ſome are 
in the affirmarrve, ſome in the negarrve, or any in the 
disjunclibe, the defendant ſhould plead /peciafly. -. 

In debt on an obligation for payment of money, r. 
the defendant pleads, that at the time and place paratus 
fuit to pay the money, but that nobody was there to re- 
-ceive it; and held ill on a general demurrer, for want of 
an obrulit folvere, for the tender only is traverſable, not 
the paratus. 3 Lev. 104. 

In debt on a bond with condition, the defendant pleads 
a collateral plea, which is inſufficient ; the plaintiff de- 
murs, and hath judgment, without aſſigning a breach; far 
the defendant, by pleading a defective plea, by which he 
would excuſe his non-performance of the condition, ſaves 
the plaintiff the trouble of aſſigning a breach and gives 
him advantage of putting himfelf on the judgment of the 
court, whether the plea be good or not; but if the plain- 
tiff had admitted the plea, and made a replication which 
ſhewed no cauſe of action, it had been otherwiſe ; but if 
the replication were idle, and the defendant demurred, 
yet the plaintiff ſhould have judgment, without aſſigning 
a breach. 1 Lev. 55, 84. 3 Lev. 17, 24. 

And in all cafes of debt on an obligation with condi- 
tion, (that of a bond to perform an award only excepted) 
if the defendants plead a ſpecial matter, that admits and 
excuſes a non-performance, the plaintiff need only an- 
ſwer, and falſify the ſpecial matter alledged; for he that 
excuſes a non-performance admits it, and the plaintiff 
need not ſhew that which the defendant hath ſuppoſed 
and admitted. Salk. 138. 

But if the defendant pleads a performance of the con- 
dition, though it be not well pleaded, the plaintiff in his 
replication muſt ſhew a breach; for then he has no cauſe 
of action, unleſs he ſhew it; and this difference will give 
the true reaſon, and reconcile the following caſes. 1 
Salt. 138. 1 Lev. 55, 84, 226. 1 Saund. 102, . 1 59, 
317. 3 Lev. 17, 24. 1 Vent. 114. Cro. El. 320. 
Telv. 78. ü 

In debt on a bond, the defendant may have ſeveral 
pleas in bar; as if the plaintiff ſue as executor, the de- 
fendant may plead the releaſe of the teſtator for part, and 
for the reſidue the releaſe of the plaintiff, ſo he may 
plead payment as to part, and as to the reſt an acquittance 
1 Salk. 180. COON | 

In debt on an obligation the defendant cannot plead 
nthil debet, but muſt deny the deed by pleading non ef 
faftum ; for the ſeal of the party continuing, it muſt be 
nd eo ligamine quo ligatur. Hard. 332. Hob. 
218. 

In bonds to ſave harmleſs, the defendant bei oſe- 
cuted, is to plead non damnificatus, Qc. wane 


ing the property of any one, made felony as if offenders 
had taken other goods of like value. See Stat. 2 Geo. 2. 
c. 25. See Penalty. | | 


Form 


The ſtealing of any bond or bill, Sc. for money, be- 
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Boo. 
Form of a bond for payment of money. 


NOW all Men by theſe preſents, That IA. B. 
of the pariſh, &c. in the county, &c. gentle- 
man, am held and firmly bound to C. D. of, &c. m 
the county aforeſaid, eſquire, in one hundred pounds of 
good and lawful money of Great Britain, to be paid to 
the ſaid C. D. or bis certain attorney, his executors, 
ad miniſtrators or aſſigns; To which payment well 
and truly to be made, I bind myſelf, OH exe 
cutors and adminiſtrators, firmly by theſe preſents, 
ſealed with my ſeal : dated the fixth day of May in 
the firſt year of the reign of our ſovereign lord Geor 
the Third, by the grace of God, of Great Britain, 
France, and Ireland, king, defender of the faith, 
&c. and in the year of our Lord one thouſand ſeven 
bundred and fixty-one. 


Ne CONDITION of this obligation is ſuch, That if 
= the above bound A. B. his heirs, executors or adminiſtra- 
tors do and ſhall well and truly pay, or cauſe to be paid 


oraſſigns, the full ſum of fifty-rwo pounds and ten ſhillings 
of lawful money of Great Britain, on or before the ſixth 
day of November next enſuing the date hereof; then this 
obligation to be void, or otherwiſe to be and remain in full 
force and virtue. Or it may be thus: That if the ſaid 
A. B. Sc. do pay to the ſaid C. D. Sc. the full ſum of fifty 
pounds, with intereſt for the ſame after the rate of five 
pounds per centum per ann. (or with lawful intereſt) on 
the day, Sc. then, Sc. and the laſt is the beſt form. 


BONDAGE, Is ſlavery ; and bondmen, in Domeſday, 
are called /ervi, but rendered different from willani. —E! 
_ % 0: tenemento, quod de ipſo tenet in bondagio in ſoca de 
Nortone cum pertin. Mon. Ang]. 2. par. fol. 609. Bonda 
is ſaid to be a maſter of a family. See Nativus. 
BOND-TENANTS, copybolders, and cuſtomary-tenants, 
ſometimes called bond-tenants. For according to Calthorpe 
on Copybolds, 51, 54. all thoſe kinds of tenants agree in 
ſubſtance and kind of tenure ; all their lands being holden 
in one general kind, that is, by cuſtom and continuance of 
tme ; and the diverſity of their names doth not alter the 
N 2 of their tenure. Vide Black. Com. 2. V. 147, 
148. | 
BONIS NON AMOVENDIS, A writ directed to the 
ſheriffs of London, Sc. where a writ of error is brought, 
to charge them that the perſon againſt whom judgment 
is obtained. be not ſuffered to remove his goods, till the 
error is tried and determined. Reg. Orig. 131. 
BOOKS. By 25 Hen. Sag. 15. No perſon ſhall buy any 
printed books brought 14 beyond ſea to ſell the ſame 
again, and no one ſhall buy books by retail brought from 
beyond ſea by any ſtranger. Likewiſe the prices of books 
exceſſively increaſed, ſhall be qualified by the king's 
great officers. - | 
By Stat. J. Ann. c. 14. ect. 10. If any book ſhall be 
taken, or otherwiſe loſt out of any parochial library, any 
Juſtice may grant his warrant to ſearch for it ; and if it 
ſhall be found, it ſhall, by order of ſuch juſtice, be re- 
ſtored to the library. 
By 12 Geo. 2. c. 36. No perſon ſhall import or (ell 
books firſt written and printed in this kingdom, and re- 
printed abroad, under the penalty of 5 J. and double the 
value of every book ſo imported or ſold. 

As to the right of an author to the books he compoſes, 
vide Black. Com. 2 V. 405, Cc. on literary property. 
And the caſe of Millar and Taybr in B. R. about Eafter 
term 9 Geo. 3. Determined, that the author, or his aſ- 
ſignee hath perpetual property. 

From the ſeventh to the eleventh century books were 
very ſcarce. To that was chiefly owing the univerſal ig- 
norance which prevailed, during that period. After the 
Saracens conquered Egypt in the ſeventh century, the 
communication with that country (as to Europe, Ec.) 
was almoſt entirely broken off, and the papyrias no longer 
in uſe. So that paper was uſed, and as the price of that 
was high, books became extremely rare, and of great 
value. Vide Robert/on's Hiſtory of Charles the Fifth, 1 V. 
233, 234. And Murat. Ant. Ital. F. 3. p. 833. 


unto the above named C. D. his executors, adminiftrators | & 
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In the eleventh century the art of making __ wah 
invented, the number of manuſcripts was thereby in- 
creaſed, and the ſtudy of the ſciences greatly facilitated. 
Vide Robertſon's Hiſtory f Charles the Fifth, 1 V. 235, 


Se. | 
BOOK OF RATES, A ſmall book, declaring the va- 
lue of goods that pay cuſtom of poundage. 12 Car. 2. 
c. 4.11 Geo. t. c. J. 
BOOKSELLERS, And authors of books, Sc. Vide 


Printing. . f ; 

, or BOTING CORN, Rent corn, anci- 
ently ſo called. The tenants of the manor of Haddenbam 
in com. Bucks, formerly-paid booting corn to the prior of 
Rocheſter. Antiq. of Purveyance, fol. 418. It is thought 
to be ſo called, as being paid by the tenants by way of 
bote, or boot, vix. as a compenſation to the lord for his 
making them leaſes, c. : . 

BORDAGIUM, The tenure called bordlands. See 
Ordin. Juſt. Itin. in inſula de Jerſey! 

BORDARIA, A cottage, from the Sax. bord, domus. 
Cum 18 ſervis, 16 villanis, 10 bordis, & 60 acris prati, 


c. 
BORDARII, or BORDVANNI, Theſe words often 
occur in Domeſday, and ſome think they mean boors, 
huſbandmen, or cottagers. In the Domeſday inquiſition 
they were diſtinct from the villani; and ſeemed to be 
theſe of a leſs ſervile condition, who had a bord or cottage, 
with a ſmall parcel of land allowed to them, on condition 
they ſhould ſupply the lord with poultry and eggs, and 
other ſmall proviſions for his board or entertainment. 
Some derive the word Bordarii ffor the old Gall. bords, 
the limits or extreme parts of any extent; as the borders 
of a country, and the borderers inhabitants in thoſe parts. 
Dicuntur bordarii, vel quod in tug urus(que cottagia vocant ) 
babitabant; ſeu villarum limitibus, quaſi borderers. Spelm. 

BORD-HALFPENY, Signifies a ſmall toll, by cuſtom 
paid to the lord of the town for ſetting up boards, tables, 
booths, Sc. in fairs and markets: it is derived from three 
Saxon words, bred. i. e. board, belve, in behalf of, and 
penning, atoll ; which in the whole makes a toll for, or 
in behalf of boards. | 

BORDLANDS, The demeſnes which lords keepin their 
hands for rhef regs: of we: board = table. Ez: 
dominicum is habet ad menſam ſuam & proprie, 
funt dan e. dominicum ad menſam. Bradt. b. 4. 
tract. 3. c. 9. 

BORDL ODE, Was a ſervicerequiredof tenants to 

timber out of the woods of the lord to his houſe : or it is 
faid to be the quantity of food or proviſion, which the 
bordary, or bordman, paid for their bord-lands. The old 
Scots had the term of burd, and meet-burd for victuals 
and proviſions ; and burden ſack, for a ſack full of pro- 
vender : from whence it is probable came our burden. 
— BORD-SERVICE, A tenure of bord-lands ; by which 
ſome lands in the manor of Fulham in com. Mid. and elſe- 
where, are held of the biſhop of London, and the tenants 
do now pay ſix-pence per acre in lieu of finding proviſion, 
anciently for their lord's board or table. Blount. 

BORG-BRIGCH, -bryce, or burg-brych, ( Sax.) 
A breach or violation of ſurety-ſhip, pledge-breach, or 
of mutual fidelity. 

BOROUGH, (Fr. burg, Lat. hurgus, Sax. borhoe) Sig- 
nifies a corporate town, which is not a city; and alſo ſuch 
a town or place as ſends burgeſſes to parliament, the num- 
ber whereof you may find in Comp. Furi/d. f. 24. Ver- 
eg an faith, that Fury, or burgh, whereof we make our 
borough, metaphorically ſignifies a town having a wall, or 
ſome kind of incloſure about it : and all places that in old 
time had among our anceſtors the name of borough, were 
one way or other fenced or fortified. Litt. ſect. 164. But 
ſometimes it is uſed for villa infignior, or a country town of 
more than ordinary note, not walled. Lindewood upon the 
Provincial (ut fingula de ſenfibus) ſays to this effect, 
Aliqui interpretantur burgum eſſe caſtrum, vel locum ubi ſunt 
crebra caſtra, vel dicitur burgus ubi ſunt per limites habi- 
tacula plura conflituta : but he afterwards thus defines it: 
Burgus dici poteft villa quecunque, alia a ctvitate, in qua 
eft uni ver fitas approbata. A. borough is a place of ſafety, 
protection and privilege, according to Somner ; and in 
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reign of King Hen. 2. hurghs had ſo great privileges, hs * 32 & 34 Hen. 8. No lands were deviſeable at th. 


if a bondman or ſervant remained in a borough a year an 
a day, he was by that reſidence made a freeman. Glan- 
ville. And why theſe were called free burg bs, and the 
tradſemen in them free burgeſes, was from a freedom to 
buy and fell, without diſturbance, exempt from toll, &c. 
granted by charter: and parliament boroughs are ſaid to 
be either by charter, or towns holden of the king in an- 


cient demeſne. Brady. It is conjeftured that borboe or alſo not deviſable from the wife and children, before 


borough, was alſo formerly taken for thoſe companies con- 
ſiſting of ten families, which were to be pledges for one 


another: and we are told by ſome writers that it is a 


ſtreet or row of houſes cloſe to one another. Brac. lib. 
3. tradi. 2. cap. 10. Lamb. Duly of Conſt. p. 8. Vide 
Squire's Anglo Saxon Government, 236, 247, 251, 2544 
258, 262, 264. Trading boroughs were firſt formed in 
the time of Alfred. Squire 247, 251. Vide alſo Black. 


Com. 1 V. 114. 2. L. 82. | 
| BOROUGH COURTS. Vide Courts, and Com. Dig. 


2 V. 496. & ante & poſi. : 
BOROUGH. HO! DERS, or BURSHOLDERS, 
ift burboe ealders, Are the ſame officers with borough- 
ads, or bead-boroughs ; who (according to Lambert) 
were the head men, or chief pledges of boroughs, choſen 
by the reſt to ſpeak and act in their names in thoſe things 


that concerned them. See Headborough.. Vide Black.] good 
Com. 1 L. 114, 356. 4 L. 


406. | 
' BOROUGH-ENGLISH, (Sax. Borboe Engliſe) Is a 
cuſtomary deſcent of lands, in ſome ancient boroughs, and 
copyhold manors, that eftates ſhall deſcend to the youngeſt 
ſon ; or if the owner hath no iſſue, to his younger brother, 
as in Edmunton, Cc. Kitch. 102. It has been obſerved, that 
the original of this old cuſtom proceeded from the lords 
of certain lands having the privilege to lie with their 
tenants wives the firſt night after marriage ; wherefore 
in time the tenants obtained this cuſtom, on purpoſe that 
their eldeſt ſons (who might be their lord's baſtards) 
ſhould be incapable to inherit their eſtates. Pref. 3 Mod. 
Rep. But the reaſon of the cuſtom of borough engliſh 
(Littleton ſays) is becauſe the youngeſt is preſumed in law 
to be leaſt able to provide for himſelf. Litt. 165. This 
cuſtom goes with the land, and guides the deſcent to the 
youngeſt ſon, altho' there be a deviſe to the contrary. 
2 Lev. 138. If a man ſeiſed in fee of Lands in borough 


engliſh, make a feoffment to the uſe of himſelf and the 


heirs male of his body, according to the courſe of the 
Common law, and afterwards die ſeiſed, having iſſue 
two ſons, the youngeſt ſon ſhall have the lands by virtue 
of the cuſtom notwithſtanding the feoffment. Dyer 179. 

If a copyholdin borough engliſh be ſurrendered to the 
uſe of a perſon and his heirs, the right will deſcend to the 
youngeſt ſon according to the cuſtom. 1 Mod. 102. 
And a youngeſt ſon ſhall inherit an eſtate in tail in bo- 
rough engliſh. Ney 106. But an heir at common law 
ſhall take advantage of a condition annexed to borough 
engliſh land; though the youngeſt ſon ſhall be intitled 
to all actions in right of the land, c. 1 Nelf. Abr. 396. 
And the eldeſt fon ſhall have tithes ariſing out of land 
borough engliſh ; for tithes of common right are not in- 
heritances deſcendable to an heir, but come in ſucceſſion 
from one clergyman to another. bid. 347. Borough 
engliſh land being deſcendable to the youngeſt ſon, if a 
younger ſon dies without iſſue male leaving a daughter, 


| ſuch daughter ſhall inherit jure repreſentationis. 1 Salk. 


243. It hath been adjudged, where a man hath ſeveral 
brothers, the youngeſt may inherit lands in borough 
engliſh : yet it is ſaid where a cuſtom is that land ſhall 
go to the youngeſt ſon, it doth not give it to the young- 
eſt uncle, for cuſtoms ſhall be taken ſtrictly ; and thoſe 
which fix and order the deſcents of inheritance, can be 


altered only by parliament. Dyer 179. 4 Leon. 384. 


Jenk. Cent. 220. 


By the cuſtom of borough engliſh, the widow ſhall 
have the whole of her huſband's — in dower, h 
called her free · bench; and this is given to her the better 
to provide for the younger children, with the care of 
whom ſhe is intruſted. Co, Lit. 33, 111. E. N 


= 50. Mo. pl. 566. Vide Black. Com, 1 V. 75 
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BOROUGH 'GOODS, deviſable. As before the ſtatuteg 


Common lav, but in ancient baromes ; ſo at the making 
of the ſtatute of Adlon Burnel, 11 Ed. 1. c. 1. it was 
doubted whether goods were diviſable but in ancient bo- 
roughs: for by the writ de rationabili parte bonorum, an- 
ciently the goods of a man were partible between his wife 
and children. By the Common law, lands could not be 
deviſed from the heir; and here it ſeems as if goods were 


the ſtatute 11 Ed. 1. c. 1. 
BOREL-FOLK, #. e. Country people, from the Fr. 


| boure, floccus, becauſe they covered their heads with ſuch 


ſtuffs. Blount. 

BORROWING, A man borrows money, corn, or ſuch 
thing of another ; he may not expect the ſame again, but 
the like or ſo much: but if one lend me a horſe, c. he 
muſt have the ſame reſtored. If a thing be uſed to any 
other end or purpoſe than that for which it was borrow 
the party may have his action on the caſe for it, though 
the thing be never the worſe; and if what is borrowed 
be loſt, altho' it be not by 7 ＋ Aer of mine, as if 
be robbed of it ; or where the thing is impaired or de- 
ſtroyed by my neglect, admitting that ] put it to no more 
ſervice than that for which borrowed, I muſt make it 
: ſo where I borrow a horſe, and put him in an old 
rotten houſe ready to fall, which falls on and kills him, 
I muſt anſwer for the horſe. But if ſuch goods borrowed 
periſh by the act of God in the right uſe of them; as 
where I put the horſe, &c. in a ſtrong houſe, and it fal 
and kill him, or it dies by diſeaſe, or by default of the 
owner, I ſhall not be charged. Co. Lit. 89. 29 Af. 
28. 2. H. 1. 11. Vide Black. Com. 2 V. 4 

BOSCAGE, (br/cogium) Is that food which wood 
and trees yield to cattle; as maſt, &c. from the Ital. 
boſeo filva: but Manword obſerves, to be quit de 59, 
cagio, is to be diſcharged of paying any duty of wind- 
fall wood in the foreſt. 

BOSCARIA, Wood houſes from by/cus ; or ox houſes 
from bos——Ut ipſi poſſunt domos & boſcaria ſatis com- 
petentia edificare. Mon. Ang, tom. 2. fol. 303. 

BOSCUS, An ancient word uſed in our law, ſignify- 
ing all manner of wood: the Halians make uſe of by 70 
in the ſame ſenſe; as the French do bois. Boſcus is di- 
vided into high- wood or timber, hautbois, and coppice or 
underwoods, ſub- bois: but the high-wood is properly 
called ſaltus; and in Fleta we read it maeremum. Cum 
una Carecta de mortuo boſco. Pat. 10 H. 6. 

BOSINNUS, A certain ruſtical pipe, mentioned in an- 
cient tenures. By inquiſition after the death of Laurence 
Haſtings, earl of Pembroke, 248. 3. the manor of Aſton 
Cantlow in com. Warw. is retu to be held of the king 


in capite by theſe words: Quod quidem manerium per ſe te- 


netur de domino rege in capite per ſervitium inveniendi unum 


bominem peditem, cum quodam arcu fine corda, cum uno bo- 


ſinno fine cappa, &c. Ex Record. Tur. Lond. 
BOSTAR, An ox ſtall. This word occurs in Mat. 


Pariſ. anno 1234. And in Ingulphus. —Fecit tum horrea, 


boſtaria, ovitia, &. 
BOTE, (Sax.) Signifies a recompence, ſatisfaction or 
amends : hence comes manbote, compenſation, or amends 


for a man ſlain, Sc. In king Ina's laws is declared what 


rate was ordained for expiation of this offence, accord- 
ing to the quality of the perſon ſlain. Lamb. cap. 99. 


From hence likewiſe we have our common phraſe, 10. 
boot, i. e. compenſationis gratia. There are houſe-bote, 
plough-bote, Gc. privileges to tenants in cutting of wood, 
Sc. Vide thoſe words, and Skene verbo Bote. Vide 
Black. Com. 2 V. 35. 


BOTELESS, fine remedio. In the charter of H. 1. to 
Wo, archbiſnop of Tork, it is ſaid, that no judgment 
or ſum of money ſhall acguit him that commits ſacri- 
lege; but he is in Engliſh called boteleſs, viz. without 


emendation. Lib. Albus penes Cap. de Suthnet. Int. Flac. 


Trin. 12 Ed. 2. Ebor. 48. We retain the word ſtill in 

common ſpeech ; as it is bootleſs to attempt ſuch a thing 

that is, it is in vain to attempt it. | 
BOTELLARIA, A buttery or celler, in which the bu! 


_ bottles of wine, and other liquors are repoſited, — 


Vent! 
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V niet ad palatium regis, & ibit in botellari 


 quocunque waſe in dicta botellaria invento, vimun quantum 
widens 2 pro factura unius picheri claretti. Anno 


31 E 


et 


das. Mon. Ang. 2 par. fol. 132. 


1 Ed. 1. 2 by ; 
' BOTHA, A booth, ſtall, or ſtanding in a fair or mark- 
Et duas menſuras liberas ad bothas ſuas facien- 


BOTHAGIUM, Boothage, or cuſtomary dues paid to 
the lord of the manor or ſoil, for the pitching and ſtand- 


ing of booths in fairs or markets,—Picagium, fallagium 
bothagium & tollagium, &c. de novo mercato infra villam 


de Burceſtor, Com. Oxon. Paroch. Antig. p. 680. 
 BOTHNA, or buthna, ſeems to be a park where cat- 
tle are incloſed and fed. Heclor Boetrus, lib. 7. cap. 123. 


hena, alſo ſignifies a barony, lordſhip, 
w__ Gx 5 c (pincerna regis) Is an 


BOTILER OF THE KING. 


Sc. Skhene. 


officer that provides the King's wines, who (according 
to Fleta) may by virtue of his office take out of every 
ſhip laden with ſale wines, Unum dolium eligere in prora 
nauis ad opus regis, & aliud in puppe, et pro qualibet pecia 
reddere tantum 20 ſolid. mercatori. Si autem plura inde ha- 
bere voluerit, bene licebit, dum tamen pretium fide dig norum 
judicio pro rege apponatur. Fleta lib. 2. cap. 21. This 
officer ſhall not take more wine than he is commanded; 
of which notice ſhall be given by the ffeward of the 
King's houſe, Sc. on pain of forfeiting double damages 


to the party gri 


ieved ; and alſo to be impriſoned and ran- 


ſomed at the pleaſure of the King. Stat. 25 Ed. 3. cap. 


21. 45 Ed. 3. c. 3. ; h 
BOTTOMRY, fenus nauticum) Is when the maſter 
of a ſhip borrows money upon the keel or bottom of his 
ſhip, and binds the ſhip itſelf ; that if the money be not 
paid by the day aſſigned, the creditor ſhall have the ſhip: 
But it is generally where a perſon lends money to a mer- 


chant, who wants it to traffick 


, and is to be paid a 


greater ſum at the return of the ſhip, ſtanding to the 
hazard of the voyage ; in regard to which, though the 
intereſt be greater than- five per Cent. or what is allowed 
by law, it is not uſury. For money lent to ſea is allowed 
a larger intereſt than money advanced on land, by rea- 


ſon it is furniſhed at the hazard' of the lender, and if 


the ſhip periſhes, the lender ſhares in the loſs ; fo that 
there is no real ſecurity, as in caſe of lands, c. And the 
greater the danger is, the greater may be the profit reaſon- 
ably required for the money advanced. Lex. Mercat. 122. 

Money lent on bottomry is either on the bare ſhip (the 
uſual way) or upon the perſon of the borrower, and 
ſometimes upon both : the firſt is where a man takes up 
money, and obliges himſelf, that if ſuch a ſhip ſhall arrive 
at ſuch a port, then to repay perhaps in long voyages 


near double the ſum lent ; but if the ſhip ha 


ppens to 


miſcarry, then nothing. But when money 1s lent at in- 


tereſt, it is delivered at the peril of the borrower, and 


the profit of this is merely the price of the loan ; where- 
as the profit of the other, is a reward for the danger and 
adventure of the ſea, which the lender takes upon him- 
ſelf, and makes the intereſt lawful. Sea Laws 206, 207. 
Then there is u/ura marina, joining the advanced money 
and the danger of the ſea together ; and this is obliga- 


tory ſometimes to the borrower's ſhip, 2 


Where bonds or bills of bottomryare ſea 


and perſon. 
, and the mo- 


ney is paid, if the ſhip receives injury by ſtorm, fire, &&c. 


before the beginning of the voyage, then the 


perſon bor- 


rowing only runs the hazard, unleſs it be otherwiſe pro- 
vided ; as that if the-ſhip ſhall not arrive at ſuch a plgce 
at ſuch a time, c. there the contract has its beginning 
from the time of the failing : but if the condition be, 


that if ſuch a ſhip ſhall ſail from London to any port a- 


broad, and ſhall not arrive there, Sc. then Sc. there the 
contingency hath not its beginning till the departure. 

A maſter of a ſhip may not take up money on bottomry, 
in places where his owners reſide, except he be a part 
owner, and then he may only take up ſo muchas his part 
will anſwer. in the ſhip; for if he exceeds that his own 
eſtate is liable to make ſatisfaction; but when a maſter is 
in a ſtrange country, where there are no owners, norany 
goods of theirs, nor of his own: and for want of money 


he cannot perform his voyage, there he may take up mo- 
ney upon botromry, and all the owners are chargeable 
thereto; but this is under ſtood where money cannot be 
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um, & extrabet procured by exchange, or any other means: and in the 


firſt caſe, the owners are liable by their veſſel, though not 
in their perſons; but they have their remedy againſt the 
[maſter of the ſhip. . Oleron, I. 4. Vide Molloy, b. 2. 
c. 11. & 11. Some maſters of ſhips who had inſured 
or taken up money upon bortomry to a greater value than 
their adventure, have made it a practice to caſt away 
and deſtroy the ſhips under their charge; by Stat. 10. 
Car. 2. c. 6. it is made felony, and the offenders ſhall 
ſuffer death. 

By the Stat. 19 Geo. 2. c. 37. every ſum lent on bot- 
tomry or at reſpondentia upon any ſubjects: ſhips to or 
from the Eaſt-Indies, ſhall be lent only on the: ſhip, or the 
merchandize laden on board her, and ſo expreft in the 
condition of the bond, and the benefit of ſalvage ſhall be 
allowed to the lender, who alone ſhall have right to make 
aſſurance on the money lent. Auch no borrower of mo- 
ney, on bottomry or at reſpondentia as aforeſaid, ſhall 
recover more on any aſſurance than the value of his in- 
tereſt, excluſive of the money borrowed. And if the 
value of his intereſt doth not amount to the money borrow=- 
ed, he ſhall be reſponſible to the lender for the ſurplus, 
notwithſtanding the ſhip and merchandize be totally loft, 

By 19 Geo. 2. c. 32. obligees in bottomry bonds 
are admitted to claim, and after the loſa of contingency 
ſhall have happened, to prove their debts, in caſe of bayk- 
ruptcy, in like manner as if the loſs or contingency had 
happened before the time of the iſſuing of the commiſ- 
ſion of bankruptcy againſt the obligor. 

The defendant had lent. 3007. on bottomry bond, 
and afterwards inſured 4501. on that ſhip with the plain- 
tiff for ſix guineas per. cent. premium, as intereſted for 
money lent, &c. The ſhip outlived the time at which 
the money was payable, and afterwards was loſt in the 
Eaft-Indies. The defendant recovered the money on 
the bottomry bond, and afterwards ſued the inſurers up- 
on their policy, who brought their bill to be relieved, 
for that the money inſured by the policy was the money 
lent upon the bottomry, and that the defendant was no 
otherwiſe intereſted in the ſhip; and that the money 
being paid, no uſe ought to be made of the policy. 'The 
court decreed the policy to be delivered up. 2 £9. 4b. 
271. Trin. 1692. Goddart and Garret. S. C. 2 Pern. 269. 
where it is held, that a perſon having no intereft but 
his bottomry bond, cannot inſure ; and that a perſon who 
has no intereſt in the ſhip or cargoe cannot inſure, though 
the policy was intereſted or-not ; but inſurances are for 
the benefit of traders only, not that others unconcerned 
ſhould make unreaſonable gain. 

As to the forms of a bill of bottomry, and of a bottomry 
bond, Sc. they are printed and fold by the Stationers. 

Vide farther as to bottomry, Black. Com. 2 V. 458. 

BOVATA TERRA, As much land as one ox can 
plough—Cujus fingule bovatæ ſunt quindecim' acre terre. 


Mon. Angl. par. 3. fol. 91. See Oxgang. 
BOUCHE OF * OURT. L budge of 
court, was a certain allowance of proviſion from the King, 
to his knights and ſervants, that attended him in any 
military expedition. The French ava bouche a court, is 
to have an allowance at court, of meat and drink : from 
bouche a mouth. But ſometimes it extended only to bread, 
beer, and wine. And this was anciently in uſe as well in 
the houſes of noblemen, as in the King's court, as ap- 
pears by the following indenture.——Cefte endenture fait pa- 
rentre lui nobles bommes Monfieur Tho. Beauchamp, Coun-- 
te de Warwick, d'une part, & Monfieur Johan. Ruſſel. de 
Strengeſham Chevalier, de autre part, teſmaigne que le dit 
Johan. eff, Sc. Et avera pur la pees, &c. bouche au court 
pur lui meſme, c. Donne a noſtre chaftel de Warwich 1 
29 jour del moys de March, Pan du reg ne le roy Richard 4 
ſecond puts le conqueſt, &c. | 
BOVERIUM, or boveria, An ox-houſe:—— Loca ubi 
ftabulantur boves. Glofſ. in 10 Script. And in the Monaſ- 
tican, Ad faciendum ibi boverias ſuas & alias domos ufibus 
neceſſarias, &c. Mon. Angl. par. 2. fol. 210. 
BOVETTUS, A young ſteer or caſtrated bullock. 
Unus bovettus mas, quatuor boviculæ femine. Paroch. 
Antiq. p. 287. % 34s 
BOVICU LA, An heifer, or young cow ; which in the 
eaſt riding of Yorkſbire is called a where, or r 


arch 
ations 


Crompt. Furiſ. fol. 201. 
| city of London. A bowyer dwelling in London, was to 


manors. Bracine a brew-houſe. MS. penas Will. Dug- 
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UGH OF A TREE, Seiſin of land given by it, to 
2 the donor, in capite, Madox Exchequer. 1 V. 62. 
BOUND, or boundary, (bunda) The utmoſt limits of 
land, whereby the ſame is known and aſcertained—— 
Secundum metas, meras, bundas, & marchias foreſte. 18 
Ed. 3. Itin. Pick. fol. 6. See 4 Inft. 318. | 
BOUND-BAILIFFS, Are Sheriffs officers, for execut- 
ing of proceſs. The ſheriffs being anſwerable for their 
miſdemeanors, the bailiffs are uſually, bound in a bond, 
for the due execution _ _ office, and —_— _ 
called bound-bailiffs, which the common people have cor- 
rupted into a — more homely appellation. Black. 
Com. 1 V. 345, 6. ; | 
BOUNTIES ON EXPORTATION. Vide Black. 


Com. 1 V. 315. 2 

BOUNTY OF Q. ANNE, for maintaining poor cler- 

men, Stat. 2 & 3 Ann. c. 11. Vide 1 Geo. 1. c. 10. 
Le alſo 5 Ann. c. 24. 6 Ann. c. 27. See Tu Fruits. 

BOW-BEARER, An under officer of the foreft, whoſe 
office is to overſee, and true inquiſition make, as well of 
ſworn men as unſworn in every bailiwick of the foreſt; 
and of all manner of treſpaſſes done, either to vert or 
veniſon, and cauſe them to be preſented, without any 
concealment in the next court of attachment, Ce. 


BOW YERS, One of the ancient companies of the 


have always ready fifty hous of elm, witch-haſle, or aſh, 
well made and wrought, 'on pain of 105. for every bow 
wanting; and to ſel] them at certain prices, under the 
penalty of 40s. Stat. 8 Eliz. c. 10. And parents and 
maſters were to provide for their ſons and ſervants, a 
bow and two ſbafts, and cauſe them to exerciſe ſhooting 
on pain of 65. and 8d. c. by our ancient ſtatutes. 12 
Ed. 4. 33 H. 8. 's 

BRACELETS, Hounds, or rather beagles of the 
ſmaller and flower kind Rex conflituit J. L. magiftrum 
canum ſuorum vocatorum bracelets, &c. Pat. 1 Rich. 2. 

Ws Te 

BRACENARIUS, (Fr. braconnier) A huntſman, or 
maſter of the hounds. Rex mandat baronibus quod al- 
locent Rob. de Chadworth wicecom. Lincoln. Ii g. 2ui d. 
quos per præceptum regis liberavit Johan. de Bellevonte pro 
pu tura ſeptem leporariorum & trium falconum & lanerar. & 
pro vadiis unius bracenarii a die, Ec. uſque, Ac. prox. ſe- 
quen. utroque die computato, viz. pro putura cujuſiibet leps- 
rarii & falconis 1 d. ob. & pro vadiis prædicti bracenarii per 
diem 11 d. Anno 26 Ed. 1. Rot. 10. in Dorſo. 


BRACET US, A hound: bracbetus is in Fr. brachet. | 


braco canis ſagax, indagator leporum : ſo a braco was pro- 
perly the large fleet hound; and brachetus, the ſmaller 
hound; and brachete the bitch in that kind. ——Concedo 
eis duos leporarios & quatuor bracetos ad leporem capiendum. 
Monaſtic. Ang. Tom. 2. pag. 282. | 
BRACINUM, A brewing : the whole quantity of ale 
brewed at one time, for which rolſeſtor was paid in ſome 


dale, Ec. | 
' * BRANDING in the hand, or face a puniſhment inflict- 
ed by law for various offences, is by burning, with a 
hot iron, after the offender hath been allowed clergy. 
Vide Black. Com. 4 V. 360, 3710. | 
BRANDY, A liquor made chiefly in France, and ex- 
trated from the lees of wine. In the Stat. 20 Car. 2. 
cap. 1. upon an argument in the Exchequer Anno 1668. 
whether Brandy were a ſtrong water or ſpirit, it was re- 
ſolved to be a ſpirit : but in the year 1669, by a grand 
committee of the whole Houſe of Commons, it was vo- 
ted = be a 222 amo made. See the Star. 
22 Car. 2. cap. 4. In lieu of cuſtom duti ted b 
788. z. on brandy imported from — thang ſhall 
be paid by the importer for every gallon of fingle proof 
15. and double proof 25. &c. by Stat. 6 Geo. 2. c. 27. 
See farther for the duties on brandy, 33 Geo. 2. c. 9. 


and 2 Geo. 2. c. 5. And for offences in nning 
ſee CUSTOM: a fo _— 
BRASIUM, Signifies malt: in the ancient ſtatutes br a- 
frator is taken for a brewer, from the Fr. braſſeur ; and at 
this day is uſed for a malſter or malt-maker. It was re- 


ſolved 18 Ed. 2. Quad venditio brafii non eft venditio vicrua- 


B R E. 


lium, nec debet puniri ficut venditio panis, vini & cer viſiæ, 


S hujuſmodi, contra formam flatuti. To make malt was a 


ſervice paid by ſome tenants to their lords. In ma- 
nerio de Pidington quilibet virgatarius præparabit domino 
unum quarterium braſii per annum, fi dominus in veniet boſ- 


cum ad ficcandum. Paroch. Antiq. 5 496. 
aj 


BRASS, Is to be ſold in open fairs and markets, or 


in the owners houſes, on pain of 101. and to be worked 
according to the goodneſs of metal wrought in London, 
or. ſhall be forfeited : alſo ſearchers of braſs and pewter 
are to be appointed in every city and borough by head 
officers, and in counties by juſtices of peace, Sc. and 
in default thereof, any other perſon ſkillful in that myſ- 
tery, by overſight of the head officer, may take upon 
him the ſearch of defective braſs to be forfeited, Ec. Stat. 


19 H. J. c. 6. Braſs and pewter, bell-metal, Sc. ſhall 


not be ſent out of this kingdom, on pain of forfeiting 
double value, &c. Hen. 8. c. 1. 2& 3 Ed. 6. c. 37. 
Every unwarrantable entry on 
another ſoil, the law calls a rre/paſs, by breaking bis cloſe, 
the words of the writ of wo Black. Com. 3 V. 209. 


BREACH OF 


BREACH OF COVENANT, The not performing of 


any covenant, expreſt or implied in a deed, or the _ 
an act, which the party covenanted not to do. Vi 
Black. Com. 2 V. 155, 6. Vide poſt, Breach of Promiſe. 


BREACH OF-DUTY, The not executing any office, 


employment, or truſt, Sc. in a due and legal manner. 
Vide Black. Com. 3 V. +; 4 


4 
BREACH OF PEA Offences againſt the public 


peace, are either ſuch as are an actual breach of the peace 


or conſtructively ſo, by aiding to make others break it. 
Vide Black. Com. 4 V. 142, Sc. 


Breach of the peace ſeverely amerced in former times. 


| Madox's Ex. 1 V. 557. 


BREACH OF POUND, The breaking any pound 


or place where cattle or goods diſtrained are depoſited, to 
reſcue ſuch diſtreſs. Vide Black. Com. 3 V. 146. 


BREACH OF PRISON. Breach of priſon, by the 


offender himſelf, when committed for any cauſe, was fe- 
lony at the Common law. 1 Hal. P. C. 600. So was 
conſpiring to break it. Brac. I. 3. c. g. But this ſeveri- 
ty is mitigated by the ſtatute de frangentibus priſon am. 
1 Ed. 2. which ſee. To break priſon, when lawfully 
committed for treaſon or felony, remains ſtill felony at 
the Common law: if on any inferior charge, tis ſtil} 
puniſhable, as an high miſdemeanor, by fine and impri- 
ſonment. 2 Hawk. P. C. 128. 


BREACH OF PROMISE, (violatio fidei) A breaking 


or violating a man's word. And breach ſignifies where a 
perſon commits any breach of the condition of a bond, 
or his covenant, Ec. entered into, on action upon which 
the breach muſt be aſſigned. In debt on bond, conditi- 
oned to give an account of goods, Ec. a breach muſt be 
alledged, or the plaintiff will have no cauſe of action. 
1 Saund. 102. And when a breach is aſſigned it muſt not 
be general, but muſt be particular; as in action of cove- 
nant for not repairing of houſes, the breach ought to be 
aſhgned particularly, what is the want of reparation. 
If one covenant he was ſeized, and breach is aſſigned 
that he was not ſeized, it muſt be ſet forth who is ſeized, 
Sc. Cro. Fac. 369. But on mutual promiſe for one to 
do an act, and in conſideration thereof another to do 
ſome act, as to ſell goods, &c. for ſo much money, a 
Rogan breach that the defendant hath not performed 


is part, is well aſſigned. 3 Lev. 319. 
If the condition of a bond conſiſts of ſeveral parts, the 


defendant in pleading is to ſnew that he hath performed 
the ſeveral matters contained in the condition: but 
where a covenant conſiſts of ſeveral parts in the affirma- 
tive, performance generally is a good plea, Sid. 215. In 
caſe of bond for performance of an award, if the de- 
fendant pleads any matter by which he admits a non- 
performance, and excuſes it, the plaintiff in his replica- 
tion muſt ſhew the award, and aſſign the breach, that 
the court may ſee an award was made, and Ju 

whether it was good or not; for if it ſhould be of a void 
part thereof, it need not be performed. 1 Salk. 138. 


Breaches aſſigned ought to be according to the very 


words of the condition or covenant ; when they may be 
well enough though too general. 1 Lutw. 326. Where a 


thing 
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B R E 


a thing is to be done by a perſon or his aſſigns, the 
zreach is to be that it was done neither by the one nor the 
other. 56 Mod. 133. If a perſon is to tender a convey- 
ance, c. to another, his heirs or aſſigns, breach aſſigned 


that the defendant did not tender a conveyance to the 


plaintiff, without the words his heirs or aſſigns, is good; 
but if the tender be to be made by another man, his 
heirs, Cc. and not to him it is otherwiſe. 1 Salk, 


139. 

*Where a leſſee for years is to leave all the timber on 
the land, which was growing there at the time of the 
leaſ®, and he cut down any trees, though he leaves the 
fimber on the land at the end of his leaſe, this 1s a 
breach of covenant : for in contracts the intention of 
parties is chiefly to be conſidered. Raym. 464. If lands 
are only excepted out of a leaſe, and a perſon is dif- 
turbed in enjoying them by the leſſee, this is no breach 
of covenant : though it is ſaid it might be otherwiſe if 
a way, common, 2 be excepted. Moor 553. A per- 
ſon brings an action for a covenant broken, he ought to 
aſſign the breach of it in ſuch a manner, that the defen- 
dant may take an iſſue. 1 Lill. Abr. 240. If ſeveral 
breaches are aſſigned, and the defendant demurs upon the 
whole declaration, the plaintiff ſhall have judgment for 
all that are well aſſigned, for they are as ſeveral actions. 
Cr. Fac. 355. Where a declaration aſſigns no particular 
breach of covenant, it is cured by verdict, though ill 
upon demurrer. 1 Vent. 114, 126. he 

Formerly a plaintiff could aſſign but one breach in 
action of debt upon a bond for performance of covenants, 
though ſeveral things were broken; for one breach being 
proved, was a forfeiture of the bond: but in action of 
covenant, as many breaches might be aſſigned as the 
plaintiff would, becauſe the plaintiff might have a par- 
ticular damage upon each covenant broken; and a ſeveral 
iſſue muſt be taken upon every breach. 1 Nelſ. Abr. 406. 
And now by ſtatute, in action on bond for performance 
of covenants, the plaintiff may aſſign as many breaches as 
he pleaſes, and the jury ſhall aſſeſs damages and coſts for 
ſuch covenants as are proved to be broken. Stat. 8 & 9 
I. g. cap. 10. And where judgment ſhall be given for 


the plaintiff in ſuch action on a demurrer, Nil dicit, (2c. | 


he may ſuggeſt on the roll as many breaches as he thinks 
fit; upon which a writ of enquiry ſhall go, &c. And if 
before execution executed, the defendant brings the coſts 


and damages into court, execution ſhall be ſtayed; and 


the plaintiff ſhall acknowledge ſatisfaction, if the execu- 
tion be executed: but the judgment ſhall ſtill ſtand as a 
ſecurity to anſwer the future breach of any covenant in 


the deed; for which the plaintiff or his executors, Sc. 


may have a ſcire ſacias upon ſuch judgment againſt the 
Stat. ibid. And fee BOND, CONDITION, 
and COVENANT. 

BREAD AND BEER, The aſſize of bread, beer, and ale, 
Sc. is granted to the Lord Mayor of London and other 
corporations: bakers, (fc. not obſerving the aſſize to be 
ſet in the pillory. Stat. 51 H. 3. St. 1. ord. Piftor. & 
51 H. 3. S. 6. Vide 2 & 3 Ed. 6. c. 15. | 

The aſſize of bread is regulated, by 8 Ann. c. 18. and 
1 Geo. 1. c. 26, The 3 Geo. 2. c. 29. inflicts a penalty 
on ſelling at a higher price than is ſet by the Lord Mayor. 
By the 22 Geb. 2. c. 46. bakers marks are to be ſet on 
their bread. But ſee 31 Geo. 2. c. 29. containing new 
regulations concerning the aſſize of bread, and to pre- 
vent adulteration. And ſee farther 32 Geo. 2. c. 18. 
how penalties not appropriated by 31 Geo. 2. c. 29. ſhall 


be diſtributed. And laſtly ſee 3 Geo. 3. c. 6. and 11.|c 


wherein there are farther regulations concerning the aſſize 
of bread, and for preventing the adulteration thereof. 
BREAD OF TREET, or TRITE, (panis tritici) Is 
bread mentioned in the ſtatute 51 Hey. g. of aſſize of bread 
and ale; wherein are particulariſed waſteFhread, cocket bread, 
and bread of treet, which anſwer to the three ſorts of bread 
now in uſe, called white, wheaten and houſe-hold bread. 
In religious houſes they heretofore diſtinguiſhed bread by 
theſe ſeveral names, panis armigerorum, panis comventualis, 
Pans puerorum, & panis famulorum. Antiq. Not. 
BRECCA, (from the Fr. breche) A breach or decay. In 
ſome ancient deeds there have been covenants for repair- 
ing muros & breccas, portas & faſſata, &c. De brecca 


B NR 1 
aque inter Woolwich & Greenwich ſupervidend. Pat. 16 
Ric. 2. A duty of 34. per ton on ſhipping was granted 


for amending and ſtopping of Dagenham breach, by Stat. 
12 Ann. c. 17. 


©-BREDE, A word uſed by Bracton for broad; as too 
large and too bred, is proverbially too long and too broad. 
Bra#t. lib. 3. tracl. 2. c. 15. There is alſo a Sax. word 
brede ſignifying deceit. Leg. Canut. c. 44. 

BREDWITE, (Sax. bread and white) A fine or penalty 
impoſed for defaults in the aſſize of bread : to be exempt 
from which, was a ſpecial privilege granted to the tenants 
7 the honour of Wallingford by King Hen. 2. Paroch. 

nig. 114. a 

B ON. In Feland the judges and lawyers were an» 


ciently ſtiled brehons ; and thereupon the 11 law called 


the brebon law. 4 Inſt 358. Yide Edm. Spencer's ſtate 
of Ireland, p. 1513. edit. Hughes. In a parliament held 
at Kilkenny, 40 Ed. 3. under Lionel Duke of Clarence, the 
then Lieutenant of. Feland, the brehon law was formally 
aboliſhed. Black. Com. 1 V. 100. 

BREISNA, Weather-ſheep.——Conceds deo & monachis 
30 breiſnas ſingulis annis, Mon. Ang]. tom. 1. cap. 406. 

BRENAGIUM, A payment in bran, which tenants an- 
ciently made to feed their lords hounds. Blount. 

BRETOYSE, or BRETOISE, The law of the marches 
of Wales in practice among the ancient Britons.—Ego 
Henricus de Penebrugge ded! omnibus hberis burgenſibus 
meis burgi mei de Penebrugge omnes hbertates & liberas con- 
ſuetudines ſecundum legem de Bretoyſe, Oc. Pat. fire dat. 
Here legem de Bretoyſe is ſaid to ſignify legem marchia- 
rum ; for Penebrugge, now called Pembridge, is a town in 
We 55 which borders upon Wales. 

BREVE, Is any writ by which a man is ſummoned or 
attached to anſwer in action, or whereby any thing is 


commanded to be done in the King's courts, in order to 


juſtice, Sc. It is called breve from the brevity of it; 
and is directed either to the chancellor, judges, ſheriffs, or 
other officers; the various forms of it you may ſee in the 
regiſter, Breve, quia breviter & paucis verbis intentio- 
nem proferentis exponit & explanat, &c. Brac. lib. 5. 
Traci. 5. cap. 17. See Shene de verb. Breve. Vide Writ. 
BREVE PERQUIRERE, To purchaſe a writ or li- 
cence of trial, in the King's courts, by the plaintiff, qui 
breve perquifivit and hence comes the uſage of paying 6 5. 
84. fine to the King, where the debt is 40 J. and of 10 s. 
where the debt is 100 /: Cc. in ſuits and trials for money 
due upon bond, &c, _ | 
BREVE DE RECTO, A writ of right, or licence for a 
perſon ejected out of an eſtate, to ſue for the poſſeſſion of 
it when detained from him. Vide Reo. 
BREVIA TESTATA. 'Tis mentioned by the feodal 
writers. Vide Feud. I. 1. 64. Our modern deeds are in 
reality nothing more than an improvement or amplifica- 
tion of the brevia teſtata. Black. Com. 2 V 307. 
BREVIBUS ET ROTULIS LIBERANDIS, A writ 
or mandate to a ſheriff to deliver unto his ſucceſſor the 
county, and the appurtenances, with the rolls, briefs, re- 
membrances, and all other things belonging to that office. 


Keg. oo fol. 295. | 
REWERS, Are to put their drink in veſſels mark'd 
by a cooper, or forfeit 3 5. 44- a barrel; and not ſelling it 
at reaſonable rates, appointed by juſtices of peace, incur a 
forfeiture of 6 5. for every barrel, kilderkin 3 s. 4 d. Ge. 
by Stat. 23 H. 8. cap. 4 And brewers are to make an 
entry at the exciſe office once a week for liquors brewed, 
under penalties, Sc. 12 Car. 2. c. 24. 15 Car. 2. 
o. br & 8 W. 3. If brewers mix any ſugar, mo- 
loſſes, c. in brewing beer or ale, the ſhall fotfeit 
201. Stat. 1 Ann. cap. 3. See 2 & 3 Ed. 6. c. 15. 1 
Will. & M. c. 24. 10 11 , ill. c. 21. 9 Ann. c. 14. 
12 Ann, Stat. 1. c. 2. See Exciſe. | 
BRIBERY, (from the Fr. briber, to devour or eat gree+ 
dily) Is a high offence, where a perſon in a judicial place 
takes any fee, gift, reward or brocage; for doing his 
office, but of the King only. 3 I. 145. But taken 
largely it ſignifies the receiving, or offering, any undue 
reward, to or by any petſon concerned in the adminiſtra- 
tion of publick fav” fy whether judge, officer, &:c...to 
act contrary to his duty; and ſometimes it ſignifies the 


taking or giving a reward for a publick office. 3 os : 
Qq | | | 0 
: = - % 
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T though ſmall, is a great fault; breeze may be uſed with coal in the burning of bricks, 
3 eee > on Hoe 155 . bribes. and ſtock · bricks and place · bricks burnt in the lame clamp, 
and Ju oy refuſe a bribe offered to him, the offerer is pu- being ſet in diſtant parcels, &c. by 3 Geo. 2. c. 22. and 
If Lens Forteſcue, cap. 51 8 ſee 6 Geo. 1. c. 6. what 22 of bricks my be car- 
ni 5 7 . . ; IS 5 ; » . . , . 

a Rr pet EB 55: ſhed by | ried in one load in London, and concerning the carrying 

Briteryin judicial or miniſterial d. Karte 25 El J. of ks and tiles as ballaſt, ſee TILES. 


fine and _wmprſonment. looked upon as ſo heinous an | BRIDGE, (pos) A building of ſtone or wood erected 


N . 1 oy puniſhed as high treaſon ; | a-croſs a river, for the common eaſe and benefit of tra- 


8 : with forfeiture of office, | vellers. Publick bridges, which are of general conve- 
| ay 114 a, 3 reign of King James I. niency, are of common right to be repaired by the whole 
the Earl of M lord treaſurer of England, being impeached inhabitants of that county in which they lie. Hale's 

by the Commons, for refuſing to hear petitions referred F. C 143. 13 Co. 33. Cro. Car. 265. a 

to him by the King, till he had received great bribes, &c. | But a corporation aggregate, either in reſpeQ of a ſpe- 
was, by ſentence of the lords, deprived of all his offices, gal tenure of certain lands, or in reſpect of a ſpecial pre- 
and diſabled to hold any for the future, or to fit in par- {cription ; alſo any other perſon, by reaſon of ſuch a 
fiament, alſo he was fined fifty thouſand pounds, and | ſpecial tenure, may be compelled to repair them. Hale's 
Hi ae dun g the King's pleaſure. 1 Hewk. P. C. B. C. 143. Dalt.c. 14. ; 

I 4 In the eleventh year of King George I. the Lord | At Common law thoſe who are bound to repair pub- 

1 e bf had a milder puniſhment : he was | lic bridges, muſt make them of ſuch heighth and ſtrength, 
impeached by the commons with great zeal, for bribery, | a8 ſhall be anſwerable to the courſe of the water z and 
in ſelling the places of Maſters in Chancery for exorbitant | they are not treſpaſſers if they enter on any land adjoin- 
ſums, and other corrupt practices, tending to the great | ing to repair them, or lay the materials neceſſary for the 
loſs and ruin of the ſuitors of that court; and the charge | repairs thereon. Dalt. cap. 16. Common bridges being 

being made good againſt him, being before diveſted of | built for the common eaſe of the people, of common 
his office, he was ſentenced by the A to pay a fine of right ought to be repaired by the county; but a particular 
thirty thouſand pounds, and impriſoned till it was paid. perſon, town, Se. may be bound to repair them by te- 
Vide the Trial. Tig ſaid that one of the peers (if not two.) nure, or reſcnption. 6 Mod. 30). And if a man eręcts 
who voted againſt him, had been ofſeſſed of the office of bridge for his own uſe, and the people travel over it as 
Chancellor, and ſold the places Maſters in Chancery, a common bridge, he ſhall notwithſtanding repair it : 
i= "anne e, though a perſon ſnall not be bound to repair a bridge, 

By ſtatute, the chancellor, treaſurer, juſtices of both | built by himſelf for the common good and publick con- 
benches, barons of the exchequer, Sc. ſhall be ſworn-not-| vemience, but the county muſt repair it. 2 Inf. jor. 
to ordain or nominate any perſon in any office for any | 1 Salk. 359. Where inhabitants of a county are indicted 
gift, brocage, &c. 12 R. 2. c. 2. And the ſale of offices for not repaiting a bridge, they muſt ſet forth who ought 
concerning the adminiſtration of publick juſtice, Ic. is | to repair the ſame, and traverſe that they ought. 1/7 ent. 
prohibited on pain of forfeiture and diſability, Sc. by 5 | 256- A vill may be indicted for a neglect in not repair- 
& 6 Ed. 6. c. 16. In the conſtruction of the laſt men- ing a e and the juſtices of peace in their ſeſſions 
tioned ſtatute, it has been reſolved that the offices of the | May impoſe a fine for defaults. And any particular inha- 
eccleſiaſtical courts are within the meaning of that act, as bitant of a county, or tenant of land char ged to repairs 
well as the offices in the courts of Common law ; and it | of a bridge, may be made defendants to an indictment for 
hath been adjudged, that one who contraQts for an office, | Not repairing it, and be liable to pay the fine aſſeſſed by 
contrary to the purport of the ſaid ſtatute 5 & 6 E. 6. c. 16. the court for the default of the repairs; who are to have 
is ſo diſabled to hold the ſame, that he cannot be reſtored | their remedy at law for a contribution from thoſe who 
to a capacity of holding it by any grant or diſpenſation | are bound to bear a proportionable ſhare of the charge. 
whatſoever. Cro. Jac. 269, 386. Hawk. P. C. 171. 6 Mod. 317. 

Officers of the cuſtoms, Sc. taking any bribe or re- If a manor is held by tenure of repairing a bridge, or 
ward, whereby the crown ſhall be defrauded, ſhall forfeit | highway, which manor afterwards comes into ſeveral 
100. and be rendered incapable of any office. Stat. 14 | hands, in ſuch caſe every tenant of any parcel of the 
Car. 2. c. 11. But there is a ſaving clauſe for the firſt | demeſnes and ſervices, is liable to the whole charge, but 
offence, acknowledging it in two months. No perſon | ſhall have contribution of the reſt ; and this though the 
ſetting up for meniber of parliament, ſhall after the teſte | lord may agree with the purchaſers to diſcharge them of 
of the writ of election, or after any place becomes vacant, | ſuch repairs, which only binds the lord, and doth not 
give any bribe of money, meat, drink, gift, reward, Ic. alter the remedy which the publick hath. 1 Danv. Abr. 
in order to be elected, on pain of diſability to ſerve in{ 744- 1 Salk. 358. ; 
parliament. 7 W. 3. cap. 4 And electors taking bribes, | So if a manor, ſubject to ſuch charge, comes into the 

are diſabled to vote, and to hold any office or franchiſe, | hands of the crown, yet the duty upon it continues; and 
and as well he that takes as he that offers a bribe, | any perſon claiming afterwards under the crown, the 
ſhall forfeit 5001. Sc. by Stat. 2 Geo. 2. c. 24. And | whole manor, or any part thereof, ſhall be liable to an 
1 ſee 9 Geo. 2. c. 38. As to bribery in magiſtrates, vide | indictment or information, for want of due repairs. 1 Salk. 
= Black. Cm. 4 V. 139. And as to bribery in elections, 358. | | 
vide Black. Com. 1 V. 178.'. See PARLIAMENT. If part of a bridge lie within a franchiſe, thoſe of the 
 BRIBOUR, (Fr. bribeur) Seems to ſignify in ſome of | franchiſe may be charged with the repairs for ſo much: 
our old ſtatutes, one that pelfers other mens goods. 28 | alſo by a ſpecial tenure, a man may be charged with the 


To take a bri 


Ed. 2 cap. 1. : | repairs of one part of the bridge, and the inhabitants of a 
BRICOLLS, An engine mentioned by Blount, by which | county are to repair the reſt. Hawk. P. C. 221. Ryym. 
walls were beat down. 384, 385. 5 * 


BRICKS, Are to be made between the 1ſt day of March Indictments for not repairing of bridges, will not lie 

b and-29th of September, and ſhall be burnt either in kilns, or | but in caſe of common wry hk on "an wal though it 
N diſtinct clamps, Cc. Alſo place-bricks when burnt, muſt | hath been adjudged they will lie for a bridge on a com- 
; not be leſs than nine inches long, two inches and a half | mon footway. Mod. Caf. 256. Not keeping up a ferry, 
tlick, and four and a quarter wide, on pain of forfeiting | being a common paſſage for all the King's people, is in- 

204. a thouſand, c. Searchers of bricks and tiles ſhall | dictable, as well as not keeping up bridges. 1 Sak. 12. 

be appointed by juſtices of peace in their quarter ſeſſions, | All houſholders dwelling in any county or town, whether 

who are to make preſentments, and may be fined 10 J. they occupy lands or not; and all perſons who have land 


4 for defaults : combinations to advance the price of bricks, | in their own poſſeſſion, whether they dwell in the ſame 
lugroſſing them, Cc. incurs a penalty of 200. _ Andmix-| county or not; are liable to be taxed as inhabitants, to- 
© | iug mould, foil or mud with brick earth, is liable to | wards the repairs of a public bridge, by the Star. 22 H. 


penalties. Stat. 12 Geo. 1. cap. 33. 2 Geo. 2. cap. 1 5.| 8. cap. 5. Where it cannot be diſcovered who ought to 

7 bricks may be made of brick earth and ſea Val aſhes | repair a bridge, it muſt be preſented by the grand — 

ſifted, not exceeding a certain quantity; and cinders or | quarter-Sefſions ; and after their inquiry; and the _ 
| | | | | 0 
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g upon it, the juſtices may ſend for the conſta- 
l to —— at a Axed time and place, 
to make a tax upon every inhabitant, c. But it has 
been uſual, in the levying of money for repairs of bridges, 
to charge every hundred with a ſum in groſs, and to 
ſend ſuch charge to the high conſtables of each hundred, 
vho ſend their warrants to the petty conſtables, to gather 
it, by virtue whereof they aſſeſs the inhabitants of pariſh- 
es in particular ſums, according to a fixed rate, and col- 
lect it, and then they pay the ſame to the high conſta- 

bles, who bring it to the ſeſſions. 
This method of raiſing money, though it be contrary 
to the ſtatute 22 H. 8. c. 5. has Been obſerved ſome years 
paſt ; but by the 1 Ann. cap. 18. juſtices in ſeſſions, * 
preſentment made for want of reparations, are to aſſeſs 
every town, pariſh, c. in proportion towards the re- 
irs of a bridge; and the money aſſeſſed is to be levied 
y the conſtables of ſuch pariſhes, Sc. and being demand- 
ed, and not paid in ten days, the inhabitants ſhall be 
diſtrained ; and when the tax 1s levied, the conſtables are 
to pay it to the high conſtable of the hundred ; who is 
to pay the ſame to ſuch perſons as, the juſtices ſhall ap- 
point, to be employed according to the order of the 


Juſtices, towards repairing of the bridge: and the juſtices 


may allow any perſon concerned in the execution of the 
act 3d. per pound out of the money collected. All mat- 
ters relating to the repairing and amending of bridges, 
are to be determined in the county where they lie, and 
no preſentment or indictments ſhall be removed by certi- 
orari. And by this ſtatute, the evidence of the inhabitants 


of thoſe places where the bridges are in decay, ſhall be | 


admitted at any trial upon an information or indictment. 
&c. | 
By 14 Geo. 2. c. 33. the juſtices at their general ſeſſions, 
may purchaſe or agree with perſons for any piece of land, 
not above an acre, near to any country-bridge, in order 
to enlarge or more conveniently rebuild it ; and the 
groundſhall be paid for out of the money raiſed by the ſtat. 
of 12 Geo. 2. c. 29. for better aſſeſſing, collecting, and 
levying of county rates, c. No perſons are compellable 
to make a new bridge but by act of parliament : and 
the inhabitants of the whole county cannot of their own 
authority change a bridge from one place to another. 
If a man has toll for men and cattle paſſing over a bridge, 
he is to repair it; and toll may be paid in theſe caſes, b 
preſcription, or ſtatute. See COUNTRY* RATES. 
And vide Black. Com. 1 V. 257. 4V. 167, 417. 
BRIDGEMASTERS. There are bridgemaſters of Lon- 
don-bridge, choſen by the citizens, who have certain fees 
and profits belonging to their office, and the care of the 
ſaid bridge, Sc. Lex Londin. 28 3. | 
BRIEF, (brevis) An abridgment of the client's caſe, 
made out for the inſtruction of counſel, on a trial at law; 
wherein the caſe of the plaintiff, &c. is to be briefly but 
fully ſtated, the proofs muſt be placed in due order, and 
proper anſwers made to whatever may be objected againſt 
the client's cauſe, by the oppoſite fide ; and herein great 


care is requiſite, that nothing be omitted to endanger 


the cauſe. Form of a brief, ſee Pra. Solic. p. 311. 
BRIEF AL EVESQUE, A writ to the biſhop, which 
in Q. Inpedit ſhall go to remove an incumbent, unleſs 
he recover, or be preſented pendente lite. 1 Kep. 386. 
BRIEFS, or licences to make collection for Hofs by fire. 
Stat. 4 & 5 Ann. cap. 14. Lide Church-wardens. 
BRIGA, (Fr. brigue) Debate or contention, —— x 
poſuit terram illam in brigam, & intricauit terram, ſcilicet, 
per drverſa fraudelenta feoffamenta ; Ideo committitur Ma- 
reſc. Ebor. Hill. 18 Ed. 3. \ 28. 
BRINGANDINE, (Fr. in Lat. lorica) is a coat of mail 
or ancient armour, conſiſting of many jointed and ſcale- 
like plates, very pliant and eaſy for the body. This word 
is mentioned in 4 & 5 P. & M. cap. a. and ſome con- 
found it with haubergeon; and others with brigantine, a 
long but low-built veſſel, ſwift in failing, uſed at ſea. 
— BRIGANTES, A word uſed for Yorkſbire, Lancaſbire, 
- ee of Durbam, Weſtmoreland, and Cumberland. 
Wa Hz 
BRIGBOTE, or BRUG-BOTE, Signifies to be freed 
from the reparation of bridges. It is compounded of the 
Sax. Brig, a bridge, and bote, which is a yielding of a- 


B R © 


mends or ſupplying a defect : but this is more properly 
bruck-bote, from the Germ. Bruck, i. e. 4 bridge, and bote; 
a compenſation; and is uſed ſor the liberty or exemp- 
tion of being free from tribute or contribution towards 
the mending or re- edifying of bridges. Fleta, lib. 1. 
c. 47: Selden's Titles of Honour, fol. 622. | 
BRISTOL, A great city, famous for trade: the mayor; 
burgeſſes, and commonalty of the city of Briſtol, are con- 
ſervators of the river Avon from above the bridge there to 
King Road, and ſo down the Severn to the two iſlands | 
called Holmes; and the mayor and juſtices of the ſaid city, 
may make rules and orders for e 2 river, and 
regulating pilots, maſters of ſhips, Sc. Alſo for the go- 
vernment of their markets: and the ſtreets are to be kept 


clean and paved; ant lamps or lights hung out at night 
Stat. 11 C 12 V. 2: c. 23. No perſon ſhall act as a 
broker 1n the city o Briſtal, till admitted and licenſed by 


the Mayor and Aldermen, Sc. on pain of forfeiting 500/. 
and thoſe who employ any ſuch, to forfeit gl. &c. by 
Stat. 3 Geo. 2. c. 31. By the Stat. 22 Geo. 2. c. 20. the 
Stat. 116 12}. 3. is rendered more effectual ſo far as 
it relates to the paving and enlightening the ſtreets ; and 
divers regulations are made in relation to the hagkney 
coachmen, halliers, draymen and carters, and the mark- 
ets and ſellers of hay and ſtraw, within the ſaid city and 
liberties thereof. See BROKERS. 
BROCAGE, ( brocagium) The wages or hire of a bro- - 
ker; which is alſo termed brokerage. 12 R. 2. c. 2. and 
11 5p 4.—Ex broccagio, vel alio ſiniſtro pafto. Rot. Stat. 
31 Ed. 3. | 
BROCELLA, This word, as interpreted by Dr. Thorot- 
en, ſignifieth a wood, and it is faid to be a thicket or co- 
vert of buſhes and bruſh wood, from the obſelete Lat. 
bruſca terra bruſcoſa, & brocia, Fr. broce, brocelle : and 
hence is our hrouce of wood, and broufing of cattle. Dedi 
unam brocellam wocat. Sc. Reg. de Thurgaton, MS. 
BROCHA, (from the Fr. broche) An awl, or large pack- 
ing needle, the uſe whereof is very well known. A ſpit 
8 


in ſome parts of England is called a broche ; and from t 


word comes to pierce or broach a barrel. That it was an 
iron inſtrument, you may learn from the ſollowing autho- 
rity.——Henricus de Havering tenet manerium de Norton 
in Com. Eſſex, per ſerjeantiam inveniendi unum hominem, 
cum uno equo, Ac. & uno ſacco de corio, & una brochia fer- 
rea. Anno. 13 Ed. 1. 

BROCHIA, A great can or pitcher. Brac. lib. 2. tra. 
I. cap. 6. Where it ſeems that he intends ſaccus to carry 
dry, and brochia liquid things. 

BRODEHALFPENT, or BROADHALPENY, See 
Bordbalfpeny. . 

BROKERS, - (broccatores, broccarii & auxionarii) Are 
thoſe that contrive make and conclude bargains and con- 
tracts between merchants and tradeſmen, in matters of 
money and merchandize, for which they have a fee or 
reward. Theſe are exchange-brokers; and by the ſtatute 
10 R. 2. cap. 1. they are called broggers; alſo broggers of 


corn is uſed in a proclamation of Queen Elizabeth,” for 


badgers. Baker's Chron. fal. 411. The original of the 
word is from a trader broken, and that from the Sax. 
broc, which ſignifies misfortune, which is often the true 
reaſon of a man's breaking ; ſo that the broker came from 
one who was a broken trader by thisfortune, and none but 
ſuch were formerly admitted, to that employment ; and 
they were to' be freemen of the city of Landon, and 
allowed and approved by the Lord Mayor and aldermen, 


for their ability and honeſty. By the Stat. 8 & (56 3. 
Lord 


cap. 20. they are to be licenſed in London by 

Mayor, who gives them an oath, and takes bond for the 
faithful execution of their offices: if any perſons ſhall 
act as brokers, without being thus licenſed and admitted, 
they ſhall forfeit the ſum of 500 J. And perſons employ- 
ing them 50/. And brokers are to regiſter contracts, & 
under the like penalty : alſo brokers ſhall not deal for 
themſelves, on pain of forfeiting 200/. They are to 
carry about them a ſilver medal, having the king's arms 
and the arms of the city, Sc. and pay 40s. a year to 


the chamber of the city. Stat 6 Ann. c. 16. A penalty 


of 5001. is inflicted on lawful brokers ſelling ſhares of 
ſtock not authorized by act of parliament, by Stat. 6 Geo. 
1. c. 18. Brokers negociating or tranſacting contracts, 

* on 
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on premiums to accept or refuſe ſtock or in the nature c 4 _— | 
Wager, &c. relating 5 the vie: 8 5 | o _—_ quit * amerciaments for buckftalls.—Et font quier; 
of 5000. And negociating agreements knowing] for | ricordiis 2 . ommbus mij 
the ale of ſtock, where the ſeller is not actually = leſſed 306 , &c, Privilege. de Semplingham. Ser 4 Toft. 
Tame, C. ſhall forfeit 1007. And brokers ſhall | BUCKWHEAT, 1s the ſame wi 2 
keep a book called the broker's boat; in which they Thall | i EAT, Is the ſame with French wheat, uſ 
enter all contracts and agreements, Ae the 3 ny counties.of this kingdom: in Eſſex it is Or 
8 e and day of making contracts, Oc to the Sa 25 * crap. It is mentioned in 
pre uced v 7 uired, We he . | . > 2. C. 5. | ; 6 
Geo. 2. cap. 8. And ſee farther Lobo 0 owe 7 P BUCINUS, A military weapon for a footman. 
cerning the admiſſion of brokers into the city = B "fol. 1 de Chetwood tenet—per ſerjeantiam inueniend Þ 
9 gi ny ra pawn-brokers, who commonly bhp eee eum una lancea, G uno bucino ferr wry 
| , and len out money to poor neceſſit 277 1 1 7 
no 1 5 extortion N Fs 3 2 from the Italian bugger- 
e „ an 5 7 2b? eee : ; efined t K 
credit as the former, nor 0 . or | againſt nature, and this is either ae 
be brokers, though now commonly ſo called. = = cies; that is to ſay, a man ora woman with 7 N00 ſpe- 
brokers often den in ſtolen goods, as they buy the x a eee as a man with a man, or — 1 
cheap, and are a great nuſance : notu ithſtandin Theres with a woman. 12 Co. Rep. 36. This fin a 1 7 1 
pita wm alt er erp ng her trad the lv, fs bong in Ep 
y brokers, ſhall not alter the property ; ar ö t. Farl. 50 Ed. 3. numb. 58 | 
they do not diſcover ſuch goods at the perty; and if H 8. cap. 6. And in ancient 8 38. Stat. 25. 
. RE 
21. reaſon of exorbitant 1 2600 Lhe ing alive: but at thi 1 
theſe brokers, is the oo er mee ahh by | cluded clergy, and puniſhed 2 10 is elony 4 
tract, or other proof of the money taken = / _ e con- | cap. 6. and 5 Eli. 17. elonies. 25 H. 8. 
own evidence ; but they may be puniſhed for the) party's | By the articles of the navy. (22 Geb. 2 5 
tion on an action, qui tam, c. See Pawn jrextor- | perſon in the fleet ſhall commit the . c. 33.) If any 
| BROK, An old ſword or ear 3 en ſin of buggery or ſodomy e and de- 
Japer ſacramentum, quod Johannes de Monemne mile nt | he ſhall be puniſhed with death by e an or beaſt ; 
Robertum armigerum ſuum, percuſſit Adam Gilbe e erm NN 
lanum de Wilton in gutture quodam gladio, oh on It is felony both in the agent and pati * 
brok, per quod propinguior erat mori Ee. Re citur| except the perſon on whom por 5 4 be 2 
35 Ed. 5 un Ge. Rot. Parl. wr age o diſcretion ; when tis f DT 951 Ly under 
| S, Bruiſed or inj ; alſo perſons preſe * NTy in the agent: 
or other caſualty. Cruel. injured with blows, wounds, | are all 1 3 — 
-  BROTHEL-HOUSES, Lewd places bei rally: there may be acceſſaries bek. e it felony gene- 
mon habjtations of pennen King Hem 5 Fen but ee none of the princi ond —_— _ 
mation, in the 2th 3 : a- | mitted to clergy, the 2 ers ad- 
ſtews or Drone hoſe which had long DR OTE RE, 
hank fide in Southwark, contrary to the law of 2 the | of buggery has been great] y years paſt the crime 
of the land. 3 If. and | without an y practiſed in this kingdo 
30 4 7 e brothelman was a looſe idle | it; till ene eee puniſhment of the — — 
; : ; eo. 1. 
| _ whore, And borelman is pak many a common] were convicted of the mn eee e, 
Chaucer. See Bawdy-H: | ion for brothelman. | three of them e moſt abominable practiſes, and 
' BRUERE 1 to have gi put to death ; which ſeaſonable juſtice ſeen 
1 , This the Latins call erica, and ſigni o have given a check to the befo le juſtice ſees 
heath ground; and brueria, briers, thorns, or hea ignifies In 80 indictment for thi err 8 
. the Sax. brer, briar—Humpry duke "An thy from {the word hew: ular means Of amr there muſt be 
Fe foreſter of Shotore and Stowode, 1 de o_ ee and of conſequence ſome kindof 1 eee u Ge. 
; f N Gan. g veſtura indiguerit, habebit. _— e Ro z but any the leaſt de nah yh nog | 
a * =  BRUKLUS, A wood or grove; Fr. brei „chat A. B. on fuch a neg of theſe inditmients are, 
E thicket or clump of trees in a Fr. breil, breuil, a | made an aſſault day, at &c. with force and arms, 
bb * park or foreſt. H 1 upon C. D. and the f 
abby of Bru, in the foreſt of Vichood e ä mn ee) 
NG Net, or Brill, a hunti . Oxon committed the veneral act wi the order of nature, 
1 . ſeat of our ancient | knew hi act with the ſaid C. D 
: ernwood in com. B | t | knew him, and then and there wi . D. andcarnally 
UILLETUS, A ſma ry him that fodomiti and ber ickedly, e did with 
-Williclmno B. Liens Il coppice or wood. Dedimu | (not omitical and deteſtable ſin called b — 
_ 8 err 5 e, NN qui ſunt. = of 1 e gry to the great difples: 
burn : f e inter Swin-| crime i , 0 manki r 
e 
1 [ell in wane! torr =o BUILDINGS. IZa new houſe bui 5, 
N Reg. Priorat. de Wermely, f. 04 auſtrali reg; | ent foundation, whereb ſe built exceeds the anci- 
BRUSCIA, Sometimes ſigni TRI YE the ligh ; eby that is the cauſe of hinderi 
Al. Charta mftra conf RR wood: and in Mox. | builder. ts or air of another houſe, action lies rſt the 
quam de bruſcia de e eee <A de terra o . Hob. 131. In London a man m lace 1 
| 88 772 | Ee de Riveria. Monaſt. tom . banding He og 2 und, or againſt beuge aan for 
---BRUSUA and BRUSUL * a own ; but he ma | 
Mb 3 475. 4 „ Brouſe or bruſhwood 1 ought to 1 
2 BUBBLES, AAN. 1 1 — 98 dermen, Sc. tor 5 % . 
ſchemes 4 he South-ſea project, and various othe not to be entered. . uh. | 8 ſtreets, which are 
the de to the end intended, tha other | building of London, i Lib. 30, 146. In new 
the — Dar. different as to the N e the buildings be of A that-the ontſides of 
e * one, 
all unwarrantable 5 e 6 Gro. 1. c. 18. De eee ee to be four Taten he Beg 5 _ 
n ſubject to the penalties 5 Ten eee © 3 And 
N KLARIUM, nire. Gat 31. 7 Ann. c. 1 if x es FEE 
26 Ed. 1; m. 8.intus. alits armis, Se. Clauſ- — or houſe in London, he muſt erect bon 0g 
*BUCKSTALL, A ent 6s A — 1251 # eſa Er s ſtone between houſe and houſe, Fe _ 
19 Hen: J. is not to be kept b e deer, which by the Stat. a e. bricks in length in the ground ſt e oo 
A park of his own, 1 y any perſon that hath not | forfeit 501. leviable b nn tory, Ge 
penalties, There a peace: And fs y warrant of juſtices of 
is a privi Party- pipes are to be 
| | lege ſuch houſes, for conveying- be fixed on the ſides of 
| g water falling from the tops 
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; | ; * 


I channels, c. Stat. 6 Aun. c. 30. 11 
2 Y rh" 5 further 19 Car. 2. c. 3. 22 
Car. 2. c. 11. 7 Ann. c. 17. 5 Ekx. c. 4. 35 Eliz. 
c. 6. 33 Geo. 2. c. 30. 4 Geo. 3. c. 14. & 6 Geo. 3. 
c. 1 See Fire. 


ULL, (bulla) A brief or mandate of the pope or bi- : 


p of Rome, from the lead or ſometimes gold ſeal affixed 
. which Mat. Paris, anno 12.37, thus deſcribes: 
In bulla domini pape flat imago Pauli a- dextris crucis in 
medio bulle figurata, & Petri a ſiniſtris. Theſe dectees 
of the pope are often mentioned in our ſtatutes, as 25 
Ed. 3. 28 H. 8. cap. 16. 1& 2 F & M. c. 8. and 
13 Eli. cap. 2. And have been heretofore uſed, and of 
force in this land: but by the ſtatute 28 Hen. 8. c. 16. it 
was enacted, That all bulls, briefs and diſpenſations had 
or obtained from the biſhop of Rome, ſhould be void. 
And by 13 Elz c. 2. vide 23 Eliz. c. 1. If any perſon 
ſhall obtain from Rome any bull or writing to abſolve or 
reconcile ſuch as forſake their due allegiance, or ſhall, 
give or receive abſolution by colour of ſuch bull, or uſe 
or publiſh ſuch bull, c. it is high treaſon. © 

ULL AND BOAR, By the cuſtom of ſome places a 


parſon may be obliged to keep a bull and a boar for the 


uſe of the pariſhioners, in conſideration of his having 
tithes of calves and pigs, Oc. 1 Rol. Abr. 559. 4 Mad. 


241. | F | 
BULLIO SALIS, As much alt as is made at one weal- 


ing or boiling : a meaſure of ſalt, ſuppoſed to be twelve 


lons. Mon. Angl. tom. 2. 

BULLION, (Fr. Billon) The ore or metal whereof gold 
is made; and ſignifies with us gold or filver in billet, in 
the maſs before it is coined. Anno 9 Ed. 3. c. 2. 

BULTEL, Is the bran or refuſe of meal after dreſſed; 
alſo the bag wherein it is dreſſed is called a bulter, or ra- 
ther boulter. The word is neg in hp" 1s7 de aſ- 

a panis & cervifie, anno 51 Hen. 3. Hence comes 

3 boulted — being the coarſelt bread. 

BUNDLES, A ſort of records of the Chancery lying in 
the office of the Rolls; in which are contained, the files 
of bills and anſwers, of hab. cor. cum cauſa, certiorart's, 


attachments, Cc. ſcire factas's, certificates of ſtatute- | 


ſtaple, extents and liberates, ſuper/edeas's, bails on ſpecial 
pardons, bills from the Exchequer of the names of ſheriffs, 
letters patent ſurrendered and deeds cancelled, inquiſi- 
tions, privy ſeals for grants, bills — 232 by the king, 
warrants of eſcheators, cuſtomers, Sc. 

" BURCHETA, (from the Fr. berche) A kind of gun 
uſed in foreſts. GEO, | 

BURCIFER 2 Do 1 1 or keeper of the 
king's privy purſe. Pat. 17 Hen. 8. 

BURD Ry , Tojeſt or ie e nulli veniant ad 
turniandim vel burdandum, nec ad alias quaſcunque aven- 
turas, Cc. Mat. Paris, Addit. p. 149. | 

- BURGAGE, (burgagium) An ancient tenure proper to 
boroughs, whereby the inhabitants by cuſtom hold their 


lands or tenements of the king, or other lord of the bo- 


rough, at a certain yearly rent. Old Tenures. It is a 
kind of ſocage tenure, and ſignifieth the ſervice whereby 
the borough 1s holden ; and the king hath nothing to do 
with heirs of this land, whether they be under fourteen, 
or above that age, and under twenty-one. 1 ft. 109. 
Jenk. Cent. 127. Swinburn ranks it inter ignobiles tenuras. 
And 37 Hen. 8. c. 20. Item non utimur facere fidelitatem 
vel ſervitium forinſecum dominis feodorum pro terris & tene- 
mentis noftris, niſi tantummodo redditus noſtros de eiſdem terris 
exeuntes ; quia tenemus terras & tenementa naſtra per ſervi- 
tium burgagii, 1a quod non habemus medium inter nos & 
dominum regem. MS. Codex de LL. Statutis & Conſue- 
tud. Burgi ville Montgomer. a temp. Hen. 2.—Anciently 
a dwelling-houſe in a borough-town was called a burgage. 
— Sctant quod ego Editha, Sc. Dedi—in liberam, puram & 
perpetuam eleemoſynam totum illud burgagium cum ædiſiciis 
& pertin. ſuis quod jacet in villa Leominſtr. Ex libro 
—— priorat. Leom. Vide Black. Om. 2 V. 82. 4 
- 412. + 
BURGH, A ſmall walled town, or place of privilege, 


Sc. See Borough. | | 

BURG- OTE, (from Burg, caſtellum, and bote compenſa- 
tio) Is a tribute or contribution towards the building or 
repairing of caſtles, or walls of a borough or city: from 


* 
* 


A 
which divers had exemption by the ancient charters of the 
Saxon kings. Naſtal. burg bote fignificat quietantiam re- 
purationis murorum civitams vel burgi. bb. 1. c. 

bURCESSES, (burgarit & burgenſes ) Are properly men 
of trade, or the inhabitants of a borough or walled town z 
but we uſually apply this name to the magiſtrates of ſuch 
a town, as the bailiff and burgeſles of Leominfter, &c. In 
Germany, and other countries, they confound burge/s and 
citizen; but we diſtinguiſh them as appears by the ſtatute 
5 R. 2. c. 4. where the claſſes of the commonwealth are 
thus enumerated, count, baron, banneret, chrualeer de counter; 
citizein de citee; burgeſs de burgh. See Cu. Lit. 8o, We now 
alſo call thoſe burgeſſes, who ſerve in parliament, for any 
borough or corporation: and no man is qualified to be 
ſuch a burgeſs, that hath not an eſtate of 300 L a year, 
clear of all incumbrances. Stat. 9 Ann. cap. 5. But ſee 
Stat. 33 Geo. 2. c. 20. Burgeſſes of our towns are called 
in Doomſday, the homines of the king, or of ſome other 
great man; but this only ſhews whoſe, protection they 
were under, and is not any infringement of their cl 
liberty. Squire Ang. Sax. Gov. 260. n. 5 
Burgenſes & bomines burgorum & villarum, Madox Ex- 
cheg. — 333: The aid of burghs, ib. 1 V. 600, 601. 


Vi 0 
BURGH-BRECHE, Afine impoſed on the.community 
of a town, for the breach of the peace, &c. Angli omnes 
decemvirali olim fidejuſſione pacem regiam ftipulati ſunt, quod 
autem in hanc commiſſum eſt, burgh-breche dicitur, &c. 
Leg. Canuti, cap. 55. 8 
BURGHERISTHE, or burgheriche, Is a word uſed in 
Domeſday, ſignifying violatio pacis in villa. Blount. 
2 1 E, A court % a 8 habeatur 
in anno ter bergeſmotus, Sc. mft ſæpius fit, & inter fit epiſ- 
& aldermanus, & doceant 2 7 
ewa ges A 
wer) A citizen or burgeſ5. 
— Willielmus rex 2 4 9 epiſcopum, Ay. ch 


Charta Williehni ſen. Londinenſibus confefta. 
BURGLARY, (burglaria, from the Sax. burgh, domus, 
or arx & laron, furtum) Is where a man breaketh and en- 
tereth the houſe of another in the night-time, to the intent 
to commit ſome felony, whether the intention be executed 
or not. 4 C. 49. In the natual ſignification, bur- 
glary is nothing but the robbing of a houſe ; but our law 
reſtrains it to robbing a houſe by night, or breaking in 
with an intent to rob, or do ſome other felony ; and the 
like offence committed by day is called houſe-breaking, to 
diſtinguiſh it from burglary. It is an offence excluding the 
benefit of clergy, and may be committed a great many 
ways: and if a man hath two houſes, and reſides ſome- 
times in one of the houſes, and ſometimes in the other, 
if the houſe he doth not inhabit is broken by any perſon 
in the night, it is burglary. Poph. 52. 18 Elks. c. 7. 

And when ſeveral come with a deſign to commit bur- 
glary, and one does it, while the reſt watch near the 
houſe, here his act is, by interpretation, the act of all of 
them. Word 377. If thieves pretend bulineſs to get 
into a houſe by night and thereupon the owner of the 
houſe opens his door, and enter and rob the houſe, 
this is burglary. Kel: 42. Alſo if a perſon be within 
the houſe, and ſteal goods, and then open the houſe on 
the infide, and go out with the goods, this is burglary, 
though the thief did not break the houſe. 3 Inf. 64. 
If a thief unlocks a door, or draws the latch of aroom to 
rob, Gc. or if one comes down a chimney, opens a 
window, breaks a hole in the wall, Se. all theſe are a 
breaking : and if the thief ſet his foot over the threſhold 
of the door of the houſe, or put his hand, piſtol, &c. 
within the door or window, it is an entry ſufficient to 
make it burglary. H. P. C. 80, 81. 

Every entrance into the houſe by a treſpaſſer is not a 
breaking in this caſe, but there muſt be an actual break 
ing. As if the door of a manſion houſe ſtand open, and 
the thief enters, this is no breaking. So it is if the win- 
dow of the houſe be open, and a thief with a hook or 
other engine draweth out ſome of the goods of the owner, 


this is no burglary, becauſe there is no actual breaking of 
cg But if the thief breaketh the glaſs of the win- 
r | dow, 


3.. 


fredum Portgreſium, & omnem burghware infra London. 
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dow, and with a hook or other engine draweth out ſome | 


this is burglary, for there Was 
an actual breaking of the houſe. 3 ft. 64- Theſe acts 
amount to an actual breaking, viz. opening the oppoſe 
or breaking the glaſs window, picking open the lock o 

a door, or putting back the lock, or the leaf of a win- 


of the goods of the owner, 


dow, or unlatching the door that is only latched. 1 Hal. 
H. 552. 5 : 
| One of the ſervants of the houſe opened. his lady's 


chamber door, which was faſtened with a braſs bolt, with 
deſign to commit a rape; and it was ruled to be burglary, 
and the defendant was convicted and tranſported. Stran. 
481. 
5 Though the houſe is to be a manſion-houſe, and the 
out- houies adjoining to the manſion-houſe are part there- 
of, wherein this crime may be committed ; but not a 
barn ſtable, c. at any diſtance from the houſe. 4 Rep. 
40. Part of a houſe divided from the reſt, having a door 
of its own to the ſtreet, this is a manſion-houſe of him 
who hires it. Ke). 84. N | 1 
To break and enter a ſbop, not parcel of the manſion- 
houſe, in which the ſhop-keeper never lodges, but only 
works or trades there in the day-time, is not burglary, 
but only larceny ; but if he, or his ſervant, uſually or of- 
ten lodge in the ſhop at night, it is then a manſion-houſe, 
in which a burglary may be committed. 1 H. H. 557. 
28 i 
25 is not neceſſary to make it burglary, 


that any perſon| 


committed. 1 Haw. 102. 
A chamber in an inn of court, where one uſually lodges, 
is a manſion houſe, for every one hath a ſeveral property] 


be actually in the houſe at the very time of the — 


there. But a chamber where any perſon doth lodge as an 
inmate, cannot be called his manſion ;. though if a bur- 


glary be committed in his lodgings, the indiAment ma 
lay 

them. 3 Lust. 65. Kel. 83. If the owner of the houſe; 
breaks into the rooms of his lodgers, and ſteals their 
goods, it cannot be burglary to break into his own houſe, 


but it is felony to ſteal their goods. Mood's Inft. 378. 


A lodger in an inn hath a ſpecial intereſt in his chamber; 


fo that if he opens his chamber door, and takes goods in | 


the houſe, and goes away, it ſeems not to be burglary. 
And where A. enters into the houſe of B. in the night, 
by the doors open, and breaks open a cheſt, and ſteals 
goods without breaking an inner door; it is no burglary 
by the Common law, Fecauſe the cheſt is no part of the 
houſe : though it is felony ouſted of clergy by ſtatute ; 
* if one break open a counter or cupboard, fixed to a 
ouſe, it is burglary. 1 Halt's Hift. P. C. See 
3 M. & M. c. 9. wm 
The intention to commit felony to make burglary muſt 
be of ſuch a fact, as was felony at common law; and 
not of a felony newly made by act of parliament : but the 
offences of burglary and felony may be joined in the ſame 
indiftment ; and where a man commits burglary, and at 
the ſame time ſteals goods out of the houſe, if he be ac- 
quitted of the burglary, he may notwithſtanding be in- 
dicted of the larceny. 2 Hale's Hift. P. C. 245. 
away goods from a dwelling-houſe in the night or day, 
where any perſon is therein; and breaking any ſhop, 
ware-houſe, &. and taking away goods privately to the 
value of 55. though no perſon be therein, is burglary, 
by Stat. 3 W. & M. c. 9. 10 & 11 W. $.- . 2%. 
And a reward of 401. is given by the ſtatute for appre- 
hending a burglar, and proſecuting him to conviction. 
5 Ann. cap. 31. See Stat. 12 Ann. cap. 7. by which if 
any perſon ſhall enter into the manſion-houſe of another, 
by day or by night, without breaking the ſame, with an 
intent to commit felony, or being in ſuch houſe ſhall 
commit any felony, and ſhall in the night-time break 
the ſaid houſe to get out, he ſhall be guilty of burglary, 
and ouſted of the benefit of clergy, in the ſame manner as 
if he had broken and entered the houſe in the night- 
time, with intent to commit felony. And ſee 3 Geo. 1. 
c. 15. & 6 Geo. 1. c. 23. concerning payment of the re- 
wards for apprehendiug and convicting of burglars: See 
likewiſe 25 Geo. 2. c. 36. which provides, That the 
charges of proſecuting and convicting a burglar ſhall be 


* . 


| paid 


the offence to be in the manſton-houſe of him that let + 


aking J 


| TT 


1 


by the treaſurer of the county where the burglary 
was committee. 


f An indiciment for burglary. 
| Dorſet, N. 


THE jurors, &c. upon their oath preſent, 
that A. B. of, &c. in the ſaid county, 
labourer, on the day f, &c. in the year of the reign, &c. 
with force and arms, did feloniouſly break and enter the man- 
fion-bouſe of C. D. eſquire, at, &c. in the county aforeſaid, 
in the night-time, that is to ſay, between the hours of ten and 
eleven f the clock in the evening of the ſame day (one E. F. 
then being in the ſame houſe in the peace of God and of our 
ſovereign lord the king ) and then and there feloniouſiy did fteal, 
take and carry away twenty pounds of lawful „ and 
alſo, &c. of the goods and chartels of the ſaid C. D. then and 
there found in the ſaid houſe, againſt. the peace of our ſaid lord 
the king, bis crown and dignity. 


 BURI, A word fignifying huſbandmen.— n Upton 
ſunt 18 villam, 1x bordarn, & duo buri, Sc. Mon. 
Angl. tom. 3. p. 183. el 
BURIALS, Perſons dying are to be buried in woollen, 
on pain of forfeiting 5/. And affidavit is to be made of 
ſuch burying before a juſtice, c. under the like penalty. 
Stat. 20 Car. 2. c. 3. | | 
BURNETA, Cloth made of dy'd wool. A burnet co- 
Tour muſt be dy'd; but brunus color may be made with 
wool without dying, which we call medleys or ruſſets. 
Differentia inter brunum colorem & burnetam ; brunus enim 
color poteſt fiert ex lana ab/que tinftura, viz. ruſſetum - 
burnetum vero requirit tincturam & artificium homints quoad 


| colorem. Lynde wood. Thus much is mentioned becauſe 


this word 1s ſometimes wrote bruneta. 

BURNING IN THE HAND. Vide Branding. 

BURNING of houſes, outhouſes, Sc. Vide Arſon and, 
Black: Cm. 4 V. 260, 310. For Malicious Burning, ib. 
243, 4, 5. For Burning to Death, ib. 4 V. 93, 204, 216. 
222, 370, 401. 

BURROCHIUM, A burrock, or ſmall ware over a 
river, where wheels are laid for the taking of fiſh. Coe]. 
' BURSA, A purſe. Reddendo inde ad burſam abbatis vi. 
d. ad feſtum ſancti Michaelis, Sc. Ex lib Chart. Priorat. 
Leominſtr. 

BURSARIA, The burſery, or exchequer of collegiate 
and conventual bodies; or the place of receiving and pay- 
ing, and accounting by the bur/ar:, or bur/ers, AD. $99 7. 
Computaverunt patres Radulphus de Meriton, & Stephanus 
de Oxon. de burſaria domus Bernceſtre coram auditoribus. 
Paroch. Antiq. p. 288. But the word burſarii did not 
only ſignify the bur/ars of a convent or college; but for- 
merly ſtipendiary ſcholars were called by the name of bur- 


arti, as they lived on the burſe or fund or publick ſtock of 


the univerſity. At Paris, and among the Ciſtertian monks, 
they were particularly termed by this name: and — in ca 
uni verſitate (ſal. Oxon.) ſunt clara collegia a regibus, re- 
gints, epiſcopts, & principibus fundata, & ex ſtipendiis eorum 


ſcholaſtici plurimi utuntur, quos Pariſtis burſarios vocamus. 


ohan. Major. Geſt. Scot. lib. 1. c. 5. 
BURSE, (burſa, cambium, baſilica) An Exchange or 
place of meeting of merchants. 

BURSHOLDERS. See Borough-bolders. 

BUSONES COMITATUS : They are mentioned in 
Bratton. — Juſticiari vocatis ad ſe quatuor vel ſex, vel pluribus 
de majoribus comitatus qui dicuntur buſones comitat. & ad 
quorum nutum dependent vota aliorum, Sc. Bradt. lib. 3. 
tract. 2. cap. 1. Mr. Blount ſays buſones is uſed for baro- 
nes. 

- BUSSA, An old word ſignifying a great ſhip. Blounts 
ict. 

BUSSELLUS, A buſhel ; from buza, butta, buttis, a 
ſtanding meaſure : and hence butricella, butticelhus, buſſellus, 
a leſs meaſure. Some derive it from the old Fr. bouts, 
leather continents of wine; whence come our leather 
budget and bottles. Kennet's Gloſſ. | 

BUSTA and BUSTUS, buſca, and buſcus, Sc. The 
ſame with bruſcia and bruſula. 

BUSTARD, A large bird of game, uſually found on 
downs and plains, mentioned in the Stat. 25 Hen. 8. cap 
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ces, or ſhall - forfeit double the value, to be levied by 
wa of two juſtices of peace, &c. And conſpiring to 
ſell their meat at certain rates; or ſelling fleſh of cattle 
dying of the murrain, &c. are liable to divers penalties 
by ſtatutes ) Ed. 2. 23 Ed. 3. 2& 3 Ed. 6. Butchers 
are not to kill meat in their ſcalding-houſes, or within 
the walls of London, c. Nor buy any fat cattle to ſell 
again, on pain of forfeiting the value; but this ſhall not 
extend to ſelling calves, lambs, or ſheep dead, from one 
butcher to . 2 Stat. 4 Hen. 7. 3 & 4 EA. 6. c. 19. 
And ſee farther 21 Hen. 8. c. 8. 22 Hen. 8. c. 6. 24 
Hen. 8. c. 3. 25 Hen. 8. c. 1. 27 Hen. 8. c. 9. 33 
Hen. 8. c. 11. 2 & 3 Ed. 6. c. 15. 1 Jac. 1. c. 22. 
3 Car. c. 1 15 Car. 2. c. 8. Hh HE 

By Stat. 5 Ann. c. 34. ſeft. 2. Butchers within ten 
miles of London not pa fell fat _— mes to ny 
another. But b un. c. 6. they may ſel! dead calves 
or ſheep. See likewiſe 9 Ann &11. and title HIDES. ' 
BUTT, (butticum) A meaſure of wine c. well known 
among merchants and containing 126 gallons of Malmſey 
wine, by Stat. 1 R. 3. c. 13: | ; | 
BUTTER AND CHEESE. Juſtices of peace in ſeſſi- 
ons may reſtrain retailing butter and cheeſe ; which is to be 
ſold in open ſhop, and not above a barrel of butter or wey 
of cheeſe at one time, under penalties. 3 & 4 Ed. 6 cap, 
21. 21 Jac. 1. cap. 22. Every kilderkin of butter ſhall con- 
tain 112 pounds, the firkin 56, and pot 14 pounds of 
good butter, beſides the caſks and pots; and old bad but- 
ter ſhall not be mixed with good, nor ſhall butter be re- 
packed for ſale, which incurs forfeiture of double value, 
Sc. And ſellers and packers of butter ſhall pack it in 
good caſks, and ſet their names thereon, with the weight 
of the caſ and butter, on pain of 10s. Stat. 13 & 14 
Car. 2. cap. 6. Butter and cheeſe may be tranſported : 
buyers of butter are to put marks on caſks; and per- 
ſons opening them afterwards, or putting in other butter, 
Sc. ſhall forfeit 205. 22 Car. 2. cap. 12. 4& 5W.& M. 
c. 7. See further relating to this ſubject, 9 Hen. 6. c. 8. 
5 Eliz. c. 12. 32 Car. 2. c. 2. & 17 Geo. 2. c. 8. 

BUTTONS, Made of hair, or other foreign buttons, 
ſhall not be imported on pain of forfeiture, c. Alſo but- 
tons are not to be made of cloth, ſtuff, or wood, under 
penalties. See 4 . & M. c. 5. c. 10. 10W. 3. c. 2. 4 
Geo. 1. c. 7. See farther 13 & 14 Car. 2. c. 13. 8 Ann. 
c. 6, & 7 Geo. 1 c. 12. And ſee title Taylors. 

BUTTS, The place where archers meet with their 

bows and arrows to ſhoot at a mark, which we call ſhoot- 
ing at the butts. Alſo butts are the ends or ſhort pieces of 
land in arable ridges and furrows buttum terre, a butt of 
land.-Dedi decem acras & unum buttum terre, c. Cart. M. 
de Sibbeford, penes Will: Dugdale, Mil. See Abbutrals. 
BUTLERAGE OF WINES, Signifies that impoſiti- 
on upon wine brought into the kingdom, which the king's 
butler may take of every ſhip, viz. 25. for every ton of 
wine imported by ſtrangers. Rot. Parl. 11 H. 4. anno 1 
H. 8. c. 5. See Botiler of the King, and Priſage, and 
Black. Com. 1 V. 314. N | 
- BUTHSCARLE, but/ecarl, buſcarles,(buſcarli & buthſe- 
carli) ſuni qui pts nauticos cultodiunt : Mariners or ſea- 
men. Se/den's [are Clayfum, fol. 184. 
BUZ Nl8, S-ems to be the ſhaft of an arrow, before 
it is fledged or feathered. —Radulphus de Stopham tener 
maner. de Brianſtan. com. Dorſet. per ſerjeantiam inveniend 
domino regi zarcionem deferentem unum arcum fine chorda, & 
unum buzonem fine pennis. S. Ed. 1. 

BYE, Words ending in by or bee, ſignify a dwelling 
Place or habitation, from the Sax. bye. 

BY-LAWS, (bilagines, from the Goth. by, pagus, and 
lagen, lex) Are laws made obiter, or by the by ; * ſuch as 
ordersand conſtitutions of corporations, for the governing 
of their members ! of courts-leet and courts-baron ; com- 
moners or inhabitants in vills, &c made by common aſ- 
ſent, for the good of thoſe that made them, in particular 
caſes whereunto the publick law doth not extend; ſo that 
they bind farther than the common or ſtatute law : guilds 
and fraternities of trades, by letters patent of incorpo- 


tion of trade among themſelves, or with others. Kitch. 
45, 72. 6 Rep. 63. f | 


BUTCHERS, Are to ſell their meat at reaſonable pri- 


 Jaw-men. And birlaws, according 


ration, may likewiſe make by-laws, for the berter regula- | 


- 


: BY I. 


In S:otland thoſe laws are called laws of hirlaw or bur- 
law; which are made by neighbours elected by common 
conſent in the birlaw courts, wherein knowledge is taken 
of complaints betwixt neighbour and neighbour ; which 
men ſo choſen are judges and arbitrators, and ſtiled brr- 
to Skene, are legis ruſ- 
ticorum, laws made by huſbandmen, or towrt-ſhips, con- 
cerning neighbourhood among them. Skene, pag. 33. 

A power of making by-laws is included in the very 
act of incorporating, and incident to every corporation 
aggregate, without expreſs words in the charter : and all 
by-laws muſt ever be ſubje& and ſquared to the rule of 
the general law of the realm, as ſubordinate to it. 
Hob. 211. 5 

The inhabitants of a town, without any cuſtom, may 
make ordinances or by-laws, for repairing of a church, 
or highway, or any ſuch thing, which is for the general 
good of the publick : and in ſuch caſes, the greater patt 
ſhall bind all : though if it be for their own private pro- 
fit, as for the well ordering of their common, or the 
like, they cannot make by-laws without a cuſtom to 
warrant it; and if there be a cuſtom, the greateſt part 


| ſhall not bind the reſt in theſe caſes, unleſs it be war- 


ranted by the cuſtom. 5 Rep. 63. 

Every city and town corporate hath power to make 
by-laws, for the better government of the body politick, 
Hob. 211. 5 Mod. 429. But a corporation cannot make 
a by-law, to bind ſtrangers which are not of their body, 
or to extend to places out of the juriſdiction of the mak- 
ers: nor may by-laws be made in the form of acts of 
parliament. 1 Nel. Abr. 411. Alſo by-laws may not be 
made to reſtrain a perſon from ſetting up his trade, it 
being againſt the Common law to reftrain men from 
trades: a by-law that no perſon who is not a freeman of 
a corporation ſhall ſet up a trade, under a penalty, hath 
been adjudged void and againſt law ; as it excludes thoſe 
who have ſerved apprenticeſhips in the corporations, who 
by law may uſe trades. 1 Lutw. 562. | 

By-laws ought to be for the common good and bene- 


| fit of all thoſe who live in the place where made; and re- 


ſtraining men from uſing trades cannot be for com- 
mon good, fo that ſuch by laws have been condemned: 
but ſuch a by-law warranted by particular cuſtom, as that 
no ſtrange artificer who is not free of that place ſhall uſe 
any art within the ſame, hath been held good. Nel/. 
Lutw. 175. A cuſtom that no foreign tradeſman ſhall uſe 
or exerciſe a trade in a town, Sc. will warrant that which 
a grant cannot do; and where cuſtom has reſtrained, a 
by-law may be made that upon compoſition foreigners 
may exerciſe a trade. Carter 120. 

A by-law by a corporation may inflict a penalty, re- 
coverable by diſtreſs, or action of debt, and be good. t 
Danv. Abr. 738. But 'tis ſaid it cannat be made under 
a certain 7 to be levied by diſtreſs, and ſale of the 
offender's goods. 2 Vent. 182. For a by-law may not 
be made on pain of forfeiture of goods: nor may it inflict 
impriſonment, being contrary to Magna Charta. 2 Inft. 
54. Where by-laws are good, notice of them is not ne- 
ceſlary, becauſe they are preſumed for the better govern- 
ment and benefit of all perſons living in thoſe particular 
limits where made, and therefore all perſons therein are 
bound to take notice of them. 1 Lutw. 404. 

The freeholders in a court leet may make by-laws re- 
lating to the publick good, which ſhall bind every one 
within the leet. 2 Danv. 457. And a court-baron may 
make by-laws, by cuſtom, and add a penalty for the non- 
performance of them. But all by-laws are to be reaſon- 
able; and ought to be for the common benefit, and not 
private advantage of any particular perſons; and muſt 
be conſonant to the public laws and ſtatutes, as ubor- 
dinate to them. Goldſb. 79. And by Stat. 19 F 7. c. 7: 
By-laws made by corporations are to be approved by the 
Lord Chancellor or Chief juſtices, c. on pain of 401. 
Vide the Statute. Vide alſo Black. Om. 1 V. 415. And 
as to actions on by-laws, ib. 3 V. 1 5g. | 
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JABAL, (cabals) A junto or private meeting ; from a 


( j dodirine or ſcience practiſed by the Jews. Tis a 
myſterious doctrine among the Jews, received by oral 


———— 


tradition-from their fathers, and at laſt Kore at into a 
body, in their Talmud. It alſo ſignifies a ſkill or ſcience 
practiſed by the more modern Jews, in diſcovering myſ. 
teries and expoſitions from t 
rds make. h i 
CABAL l.a (from the Lat. caballus) Belonging to a 
19041871 (Aker ) Signifies bruſhwood, according 
to the writers of the foreſt laws: but Sir Henry Spelman 
thinks it more properly windfall-wood, becauſe 1t was 
vritten of old cadibulum, from cadere : or if derived from 
the Fr. chablis, it alſo muſt be windfall-wood. Item 
dicunt, quod cappeg & cablicia vento proftrat. valent, &c. 
Inq. de an. 47 H. 3. 8 Ro oi 
CABLES for ſhipping ; making them of old materials, 
which ſhall contain ſeven inches in compaſs when made 
and tarred, c. is liable to a forfeiture of four times the 
value, by Stat. 35 Eliz. c. 8. And ſee 21 Hen. 8. 


: CACHEPOLUS or CACHERELLUS, An inferior 
bailiff, a catchpole. In ſtipendiis ballivi AIIIs. La. 
in ftipendiis unius cachepoli IIS. L IId. per annum. Fc. — 
Conſuetud. domus de Farendon MS fol. 23. And in 
Thorn cacherellis are mentioned, viz. Seneſchallus & cuſto- 
des noſtri diligentur inquirant de injuriis per cacherellos vi- 
cecomitis, Sc. 


CADE, of herrings is 500, of ſprats 10009. Book of | 


Rates, fol. 45. But it is ſaid, that anciently 600 made 


the cade of herrings, and fix ſcore to the hundred, which 


is called Magnum centum. 


CADET, The younger ſon of a gentleman ; particu- 


larly applied to a volunteer in the army, waiting for 


ſome poſt. | = 
CAEP GILDUM, The reftoring goods or cattle. 


Blount. See Ceapgild. 


CAGIA,-A cage or coop for birds.——Mandatum ef 
vicecom. Wilts. quod emat in baliva ſua 300 gallinas, &c. 
cum cagiis, in quibus eædem galline poni poſſunt. Ex Rot. 
Clauſ. 38 H. 3. j 

CALAMUS, A cane, reed, or quill; compriſed a- 
mong merchandize or drugs to be garbled. 1 Fac. 1. c. 19. 

CALANGIUM and CALANGIA. A challenge, 
claim, or diſpute. Sciant quod ego Godfridus, Sc. 
dedi, c. fine 9 8 reclamatione ſeu calangio, &c. Mon. 
Angl. Tom. 2. fol. 252. 

- CALCETUM, CALCEA, A cauſey or common hard 
way, maintained and repaired with ſtones and rubbiſh, 
from the Lat. calx, chalk, Fr. chaux, whence their chauſſee 
and our cauſway, or path raiſed with earth, and paved 
with chalk-ſtones, or gravel. Calcearum operationes were 
the work and labour done by the adjoining tenants: and 
calcagium was the tax or contribution paid by the neigh- 
bouring inhabitants towards the making and repairin 
ſuch common roads ; from which ſome perſons were ct. 
pecially exempted by royal charter. Kennet's Glofſ. 

CALEFAGIUM, A word fignifying a right to take 
fuel yearly,——Confirmamus panagium, herbagium & cale- 
fagium in foreſta noftra. Blount. 

CALENDAR. See 24 Geo. 2. c. 23. for the eſtabliſh- 
ment of the new ſtile, and 25 Geo. 2. c. 20. which enacts, 
that the opening of commons, and doing other things 
depending on the moveable feaſts ſhall be according to 
the new calendar. 

CALENDAR OF PRISONERS. A liſt of all the 
priſoners names, in the cuſtody of each reſpective ſheriff. 
Where priſoners are capitally convicted at the aſſizes, the 


Judge may command execution to be done, without any 


writ, And the uſage now is, for the judge to ſign the 
calendar, which contains all the priſoners names, with 
their ſeveral judgments in the margin, and this calendar 
is left with the ſheriff. As, for a capital felony, it is writ- 
ten oppoſite to the priſoner's name, © hanged by the neck. 
Formerly in the days of Latin and abbreviation, ©* ſuſ. per 
coll.” for * ſuſpendatur per collum.” Staundeford, P. C. 182. 


And this is the only warrant that the ſheriff has, for ſo 


material an act, as the taking away the life of another. 


a Mr. Juitice: Blackfone's judicious obſervations there- 
on, Cm. 4 L. 396, 7 


e numbers that letters of 


C AM 


- CALENDS, (calende.) Among the Romais was the firſt 
day of every month, being ſpoken of it by itſelf, or the 
very day of the new moon, which uſually happen toge- 


ther: and if pridie, the day before, be added to it, then it 


is the laſt day of the foregoing month; as pridie calend. 
Septemb. is the laſt day of Auguſt. If any number be pla- 
ced with it, it ſignifies that day in the former month, 
which comes ſo much before the month named ; as the 
tenth calends of October is the 20 day of September; for if 
one reckons backwards, beginning at Ooher, the 2oth 
day of September. makes the 10th day before October. In 
March, May, July, and Oftober, the calends begin at the 
ſixteenth day, but in other months at the fourteenth, 
which calends muſt ever bear the name of the month fol- 
lowing, and be numbered backwards from the firſt day 
of the ſaid following months. Hopton”s Concord, p. 69. In 
the dates of deeds, tl day of the month, by nones, ides, 


or calends, is ſufficient. 2 Hit. 67 3. See Hes. 


CALIBURNE, The famous ſword of the great King 
Arthur. Hovedon. and Brompton in Vita R 

CALLICO. No perſon ſhall wear in apparel any print- 
ed or dy'd callico, on pain of forfeiting 31. And drapers 
ſelling any ſuch callico ſhall forfeit 20 J. But this doth 
not extend to callicoes dyed all blue. Stat ) Geo. 1. 
c. 7. And perſons may wear ſtuff, made of linen yarn 
and cotton wool, manufactured and printed with any 
colours in Great Britain; ſo as the warp be all linen 
yarn, without incurring any penalty, by Stat. 9 Geo. 2. 
c. 4. See Linen. — 

CALLING THE PLAINTIFF. It is uſual for a plain- 
tiff, when he or his counſel perceives that he has not gi- 
ven evidence ſufficient to maintain his iſſue, to be volun- 
tarily nonſuited, or withdraw himſelf: whereupon the cri- 
er is ordered to call the plaintiff; and if neither he, nor 
any one for him appears, he 1s nonſuited, the jurors are 
diſcharged, the action is at an end, and the defendant 
ſhall recover his coſts. But this is not (like a verdict) a bar 
to the plaintiff's bringing another action, when he can 
get better proof, Cc. 

CALLIS, The king's highway mentioned in ſome of 
our ancient authors —Tane autem gratiæ inbabitanti- 
bus fuit Brittanniæ, quod quatuor in ea Calles a fine in 
finem conſtruxerunt reg1a /ublimates auctoritate, Sc. Hunt- 
ingdon, Lib. 1. | 

CAMBRICK. By the Stat. 18 Geo. 2. c. 36. and 21 
Geo. 2. c. 26. No one ſhall wear in any garment or a 
parel, or vend, utter, ſell, or expoſe to ſale, (except for 
exportation) or for hire make up for, in, or upon, any 
garment or wearing apparel, any cambrick or French lawn, 
under the penalty of 51. to the informer, on complaint 
before a juſtice of peace within ſix days after the offence 
committed ; the penalty to be levied by diftreſs on the 
offender's goods. The wearer excuſed on diſcovering and 
giving ſufficient proof againſt the vender, if ſold after the 
24th of June 1748. The importation of cambricks and 
French lawns prohibited but on ſecurity of exporting them 
within three years. See Stat. 32 Geo. 2. c. 32. And ſee 
4 Geo. 3. c. 37. for theeſtabliſhment of a linen manufac- 
tury at Winchelſea in Suſſex. 

CAMBRIDGE. The ſtat. 14 Hen. 8. c. 2. to reſtrain 
alien artificers, and requiring more of them than denizens, 
is not to beextended to ſtrangers dwelling in Cambridge, 
See Stat. 32. H. 8 c. 16. And ſee farther 34 C35 Hen. 
8. c. 24. 35 Hen. 8. c. 15——7 Geo, 2. c. 10. and 
18 Geo. 2. c. 20. | 

CAMERA, From the old. Germ. Cam. Cammer, crook- 
ed; whence comes our Engliſh kembo, arms in kembo. 
But camera at firſt fignified any winding or crooked plat 
of ground; as unam cameram terre, i. e. a nook of land. 
Du Freſne. Afterwards the word was applied to any 
vaulted or arched building ; and by degrees more parti- 
cularly reſtrained to an upper room or chamber: and it 
is now often uſed in the law, in the buſineſs of a judge, 
where perſons are to be brought before him apud came- 
ram ſuam fituat. in Serjeants- Inn, c. The preſent J 
uſe cama for a bed. See Kennnet's Gloſſ : 
'Tis uſed in philoſophy with the word ob/cura, ſigni- 


fying a dark chamber. But more particularly, camera 
' obſcura 
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is the name of an optic. machine ; wherein (the 

_ ab: coming through a double convex- glaſs) ob- 
jects expoſed to broad day-light, -and oppoſite to gaſp 
are repreſented inverted upon any white ſurface, placed. 
within the machine in the focus of the glaſs. The firſt 
who obſerved this phenomenon was Bapiiſta Porta, lib. 4. 
c. 2. Magia naturalis, A darkened chamber may be 
made to anſwer the ſame purpoſes. By the uſe of a ſecond 
glaſs collecting the rays of light, objects are delineated in 
their natural poſition, Sc. 

CAMISIA, A garment belonging to prieſts, called the 
Alb. Indutus camiſia linea quæ cummuni nomine dicitur 

b. Pet. Bleſenſis. | | 
eie. A word uſed to ſignify a garment made of 
ſilk, or ſomething better: Unum veſtimentum pro ferialibus 
diebus album de camoca. Mon. Angl. tom. 3. Pg: 3 

CAMPANA BAJULA, A ſmall hand bell, much in 
uſe in the ceremonies of the Roman church; and retained 
among us by ſextons, pariſh clerks, and criers.— Qua. 
tuor eas muneribus patriarcha donavit, altari videlicet portatil: 
conſecrata, campana bajula, haculo inſigni, & tunica ex auro 
contexta. Reverſi in patriam ſua quiſque dona nuraculgſe 

cepit, &c. Girald. Camb. apud Wharton. Angl. Sacr. 
Par. 2. Pg. 5 

CAM AR TUM, Any part or portion of a larger field 
or ground; which would otherwiſe be in groſs or common. 
Rex cuſtodi inſularum de Gernſey, Sc. In tuum 
reddantur decime de camparto noftro in eadem inſula. Prinne 
Hiſtor. Collect. Vol. 3. p. 89. | 

CAMPERTUM, Is uſed for a corn-field. Per. in Parl. 

o Ed. 1. 

: CAMPFIGHT, The fighting of two champions or 
combatants in the field. 3 Inſt. 221. See Champion. 

CAMPUS MAII, or Marti, Was an aſſembly of the 
people every year upon May Day, where _y confederat- 
ed together to defend the country againſt all enemies. 
Leges Edu. Confeſſor, cap. 25. Denuo in campo Marti con- 
venere, ubi illi qui ſacraments inter illos pacem cofirmavere, 
regi omnem culpam impoſuere. Sim. Dunelm. Anno 1094. 

CANCELLING DEEDS, Vide Black. Cm. 2 V. 308, 


309. 
CANCELLING OF WILLS. Vide Black. Com. 2 V. 502. 
. CANDLES AND CHANDLERS. If any chandlers 


mix with their wares any thing deceitfully,&c. the candles 


ſhall be forfeited. Stat. 23 Eliz: c. 8. And a tax or duty 
is granted on candles, of 4 d. per pound for thoſe made 
with wax, and one half-penny a pound for all other can- 
dles, (beſides a duty upon tallow) by 8 Arn. cap. g. The 
makers of candles are not to uſe ere without 
making a true entry, on pain of 100 /. and to give notice 
of making candles to the exciſe officer for the duties, and 
of the number, Sc. or ſhall forfeit 50 J. Stat. 11 Geo. 
I. cap. 30. Vide 23 Geb. 2. c. 21. and 26 Geo. 2. c. 32. 
See Wax-Chandlers. - | 

CANDLEMAS-DAY, The feaſt of the purification of 
the Bleſſed Virgin Mary, being the ſecond day of February 
inſtituted in memory and honour of the purification of the 
ſaid virgin in the temple of Jeruſalem, the fortieth day 
after her happy child-birth, according to the law of Moſes, 
and the preſentation of our bleſſed Lord. It is called 
Candlemas, or a Maſs of candles, becauſe before maſs was 
ſaid that day, the church conſecrated and ſet apart for 


ſacred uſe, candles for the whole year, and made a pro- 


ceſſion with hallowed candles in remembrance of the 
divine light, wherewith Chrift illuminated the whole 
church at his preſentation in the temple, when by old 
Simeon ſtiled, A light to lighten the Gentiles, and to be the 
glory of his people Iſrael, St. Luke, cap. 2. ver. 32. This 
feſtival is no day in court, for the judges ſit not; and it 
is the grand day in that term of all the inns of court, 
whereon the judges uſually obſerve many ancient cere- 
monies, and the ſocieties which ſeem to vie with each 
other, have ſumptuous entertainments, accompanied with 
muſick, and almoſt all kinds of diverſions: | 
CANES OPERTILE, Dogs with whole feet, not lawed. 
——Et debent habere canes opertias ex omni genere canum. 
& non impeditas. Antiq. Cuſtumar. de Sutton Colfield. 
_ CANESTELLUS, A baſket. In the inquiſition of ſer- 
jcancies, and knight's fees, aum 12 C 1g of King John, 
for Eſſex and Hertford, it appears that one Jobn of Lifton 


ſum fecit. 


| C A N 
held a manor by the ſervice of making the King's baſkets: 
caneſtellos, Sc. Ex Libro Rub. Scace. fol: 137. 


kingdom. $! inculpatio fit, & ſe purgare velit, eat ad fer- 
rum calidum, & adlegiet manum ad canfaram quod non ful- 
See Ordeal: 2 
CANIPULUS. This wort hath been taken for a ſhort 
ſword. Blount. - N {NY | * 
CANNA, A rod or diſtance in the meaſure of ground. 
apa Clem. IV. concedit, Ec. ut nulli ſeculari vel reli- 
gigſo, 2 infra ſpatium 300 cannarum ab ipſorum ecclefiis 
menſurandarum.———V olumus quamlibet 28 cannarum 
geo palmarum longitudinem continere. Ex Regiſtr. Walt: 
Giffard Archiepiſc- Ebor. f. 45. | 7 
. CANON, Is a law or ordinance of the church; and 
the Greek word canon, from whence is derived the canon 
law, ſignifies a rule, becauſe it leads a man ftraight, 
neither drawing him from one ſide nor the other, but ra- 


tain rules taken out of the ſcripture; partly of the writings 
of the ancient fathers of the church; partly of the ordinan- 
ces of general and provincial councils ; and partly of the 
decrees of the Popes in former ages. And it 1s contained' 
in two principal parts, the decrees and the decretals: the 
decrees are eccleſiaſtical conſtitutions made by the Pope 
and Cardinals, and were firſt gathered by Fvo biſhop of 
Carnat, who lived about the year 1114, but afterwards 
perfected by Grattan, a benedictine monk, in the year 1149, 
and allowed by Pope Eugenius, to be read in ſchools, 
and alledged for law. They are the moſt ancient, as 
having their beginning from the time of antine the 
Great, the firſt chriſtian Emperor of Rome. The decre- 
tals are canonical epiſtles written by the Pope, or by the 
Pope and Cardinals, at the ſuit of one or more perſons 
for the ordering and determining of ſome matter of con- 
troverſy, and have the authority of a law; and of theſe 
there are three volumes, the firſt whereof was compiled 
by Raymundus Barcinius, chaplain to Gregory the Ninth, 
and at his command about the year 1231. The ſecond 
volume is the work of Boniface the Eighth, collected in 
the year 1298. And the third volume, called the C- 
mentines, was made by Pope Clement the Fifth, and pub- 
liſhed by him in the council of Vienna, about the year 
308. And to theſe may be added ſome novel con- 
ſtitutions of John the 22d, and ſome other biſhops of 
Rome. 5 

As the decrees ſet out the origin of the canon law, and 
the rights, dignities and decrees of eccleſiaſtical perſons 
with their manner of election, ordination, Sc. So the 
decretals contain the law to be uſed in the eccleſiaſtical 
courts ; and the firſt title in every of them, is the title of 
the bleſſed trinity, and of the catholick faith, which is 


determinations in ſuch matters and cauſes as are liable to 
eccleſiaſtical cognizance, the lives and converſation of the 
clergy, of matrimony and divorces, inquiſition of crimi- 
nal matters, purgation, penance, excommunication, Sc. 
But ſome of the titles of the Canon law are now out of 
uſe, and belong to the Common law : and others are in- 
3 ſuch as trials of wills, baſtardy, defamation 
C. | 


Eccleſiaſtical law; though at this time this law only 
takes place in ſome particular caſes. Thus much for the 
Canon law in general; and as to the Canon laws of this 
kingdom, by the ſtatute 25 Hen. 8. c. 19. it is declared, 
that all Canons not repugnant to the King's prerogative, 
nor to the laws, ſtatutes, and cuſtoms of the realm, ſhall 


convocation are to be confirmed by the King, and have 
the royal aſſent : and it has been adjudged that Canons 
made in convocation, and confirmed by the King, do 
bind as firmly in all eccleſiaſtical cauſes, as acts of par- 
liament do in other caſes; for by the Common law, 
every biſhop in his dioceſe, and each archbiſhop. in his 
province, and the convocation may make Canons, which 
ſhall be binding within their zen done The convos» / 
cation for the province of Canterbury was held at London, 


* : 603. in the firſt year oft he reign of King Janet I. 


— 


8 
* 


7 
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— Johannes de Liſtone tener, Sc. per ſerjcantiam faciendi 
CANFARA, A trial by hot iron, formerly uſed in this 


ther correcting him. The canon law conſiſts partly of cer- 


followed with conſtitutions and cuſtoms, judgments and 


Trials of tithes were anciently in. all caſes had by the 


be uſed and executed. By this ſtatute, Canons made in 
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by the King's writ, and they had a licence under the 


great ſeal, to conſult and agree to ſuch Canons as they 


hink fit; whereu made ſeveral Canons 
3 the L church, religion, the 
clergy, Cc. which had the royal aſſent, and were 7 
and confirmed by that king, for fim, his heirs, and ſuc 
ceſſors, pur̃ſuant to the ſtatute 25 H. 8. c. 19. W 
Canons thus warranted by aA of parliament, are the laws 


of the land to this day. See Treatiſe of Laws p. 402, 


Sc. 1 Nelf. Abr. 416. The general Canon law is no 
Farther in force here than 1t _ 5 and ts 
conſiſtent with the Common or Statute 1aw. 

With reſpect to the effects of the Canonlaw in Europe, 


jn ancient times, it's forms and maxims, which were be- 


come univerſally reſpectable from their authority in the 
ſpiritual courts, contributed not a little towards the im- 
provement of juriſprudence. But, we muſt not conſider 
it politically, with reſpect to the end for which it was fram- 
ed, but merely as a code of laws reſpecting the rights and 

of individuals, and attend only to the civil 


Fats of its deciſions concerning theſe. Vid Robertſon's | 


Hift. Emp. C. V. 1 V. 62, 63. . | 
The plan of eccleſiaſtical juriſprudence was more per- 


fect than that in the civil courts: but this was to diſpoſe 


the laity to ſuffer the uſurpations of the clergy: Vide 
ib. 63. , s 8 

Vit farther as to the Canon law, in Black. Com. 1 V. 
14, 19, 78, 82, 82. V. 414, 415. 

ANON RELIGIOSORUM, A book wherein the reli- 
gious of convents had a fair tranſcript of the rules of their or- 
der, which were frequently read among them as their local 
ſtatutes; and this book was therefore called Regula and 
Canon. The publick books of the religious were the four 
following. 1. Miſſale, which contained all their offices of 
devotion. 2. Mfartyrolggium, A regiſter of their peculiar 
ſaints and martyrs, with the place and time of paſſion... 
3. Canon or Regula, the inftitution and rules of their order. 
4. Necrologium or Obituarium, in which they entered the 
deaths of their founders and benefactors, to obſerve the 
days of commemoration of them. Kennet's Glo. 

CANTEL, (Cantellum) Seems to fignify the ſame with 


what we now call lump, as to buy by meaſure, or by the 
lump: but according to Blount it is that which is added 


above meaſure.——Nullum genus bladi vendatur per cumu- 
lum ſeu cantellum, præter avenam, Braſium o farinem 
Stat. de Piſtor. cap. 9. Alſo a piece of any thing, as a 
cantel of bread, and the like. 

CANTRED, (Cantredus) A Britiſh word from cant, or 


canire, which in the Britiſh tongue ſignifies centum, and 


tret, a town or village, is in Wales an hundred villages: 
for the Help divide their countries into cantreds, as the 
Exgliſb do into hundreds. This word is uſed 28 H. 8. c. 3. 
CAPACITY, (capacitas) An ability, or fitneſs to re- 
ceive: and in law it is where a man, or body politick, is able 
to give or take lands, or other things, or to ſue actions. 
Our law allows the king two capacities, a natural and a 
. in the firſt, he may purchaſe lands to him and 
is heirs; in the latter, to him and his ſucceſſors. An 
alien born hath ſufficient capacity to ſue in any perſonal 


action, and is capable of perſonal eſtate; but he is not 


capable of lands of inheritance; and in a real action, it 
is a good plea of the defendant to ſay the plaintiff is an 
alien born, and pray if he ſhall be anſwered. 
Perſons attainted of treaſon or felony, Ideots, lunaticks, 
infants, feme coverts without their huſbands, &c. are not 
capable to make any deed of gift, grant, or conveyance, 
unleſs it be in ſome ſpecial caſes. But all other perſons, 
void of impediments, are capable of making grants and 
conveyances, and to ſue and be ſued, being twenty-one 
years of age; and at fourteen, their age of diſcretion, 
they are capable by law to marry, be a witneſs, Fc. 1 
l Re | — 
| e r as to capacity to purchaſe, and to : 
_ Com. 2 V. 290. And as Er of guilt, 1b. 
4 J. 20. | 
CAPE, (Lat.) Is a writ judicial, touching plea of lands 
or tenements ; ſo termed, as moſt writs are, of that 
word in it, which carries the chief intention or end there- 
of: and this writ is divided into cape magnum and cape 
parvum, both of which take hold of things immoveable. 
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: CAPE MAGNUM, or the grand cape, Is a writ that lies 
before appearance to ſummon the tenant to anſwer the 


default, and alſo over to the demandant : and in the Ola 
Nat. Brev. it is defined to be, where a man hath brought 


atified | a precipe quod reddat of a thing touching plea, of land, 


and the tenant makes default at the day to him given in 


| 


hich | the original writ, then this writ ſhall go for the King to 


take the land into his hands; and if the tenant come 
not at the day given him thereby, he loſeth his land, &c, 
See Reg. Jud. fol. 1. Bradl. hb. g. tract. 3. c. 1. 
| CAPE PARDUM, or petit cape, Is where the tenant is 
ſummoned in plea of land, and comes on the ſummons, 
and his appearance is recorded; if at the day given him 
heprays the view, and having it granted makes default 
then ſhall iſſue this writ for the king, Sc. Old Nat. Brey, 
162. The difference between the grand cape and peri; 
cape is, that the grand cape is awarded upon the tenant's 
not appearing, or demanding the view in ſuch real actions, 
where the original writ does not mention the particulars 
demanded ; and the petit cape is after appearance or view 
granted: and whereas the grand cape ſummons the tenant 
to anſwer for the default, and likewiſe over to the de- 
mandant: petit cape ſummons the tenant to anſwer the 
default only: and therefore it is called petit cape ; though 
ſome ſay it hath its name, not becauſe it is of ſmall force, 
but by reaſon it conſiſts of few words. Reg. Jud. fol. 2. 
Fleta, lib. 2. c. 44- Pe LE 
CAPE AD VALENTIAM, This is a ſpecies of cape 
magnum, and is where I am impleaded of lands, and vouch 
to warrant another, againſt whom the ſummons ad war- 


rantizandum hath beeen awarded, and he comes not at the 


day given; then if the demandant recover againſt me, | 
fhall have this writ againſt the vouchee, and recover fo 
much in value of the lands of the vouchee, if he hath ſo 
much; if not, I ſhall have execution of ſuch lands and 
tenements as ſhall after deſcend to him in fee; or if he 
purchaſes afterwards, I ſhall have againſt him a reſum- 
mons, Cc. And this writ lies before appearance. Old 
Naz. Br. 161. 
| CAPELLA. Before the word chapel was reſtrain'd to 
an oratory, or depending place of divine worfhip : it was 
\ uſed alſo for any ſort of cheft, cabinet, or other repoſitory 
of precious things, eſpecially of religious reliques. Aen- 
net Paroch. Autig. p. 580. 
> CAPELLUS, A cap, bonnet, or other covering for the 
head ——Caprte diſcooperto fine capello, cum una garlanda 
de latitudine, Sc. Tenures, p. 32.——Capellus ferreus, 
an helmet or iron head- piece, Quicunque laicus habuerit 
in cataltis ad valentiam decem marcarum habrat halber- 
gellum & capellum ferri, & lanceam. Hoveden, pag. 61. 
——Capellus milites is likewiſe an helmet or military head- 
piece. Conſuetud. Domus de Farendon, MS. fol. 21. 
CAPIAS, Is a writ of proceſs of two ſorts; one whereof 
is called capias ad reſpondendum, before judgment, · where 
an original is ſued out, c. to take the defendant and 
make him anſwer. the plaintiff: and the other a writ of 
execution, after judgment, being of divers kinds, as capa; 
ad ſatisfaciendum, capias utlagatum, c. The capias ad 
reſpondendum in C. B. is drawn from the precipe, which 
ſerves both for the original and capias, and the return of 
the original is the tefte of the capias. If a capias be 
ſpecial in debt, covenant, Sc. the cauſe of action muſt 


Dyer 3. | be recited at large, and you are to ſet forth the ſubſtance 


of your intended declaration, as you are alſo in your 
original. The uſual courſe is to take out the capras, and 
ſue out the original after, although it is ſuppoſed to be 
ſued out before, becauſe the original cannot be ſo 
ſpeedily ſued out at all times: and where the cauſe of 
action is for debt, and requires bail, the beſt way is to 
make an ac etiam capias, the original to which is only a 
bare clauſum fregit ; and when you come to judgment, 
you may file a new original to warrant ſuch judgment. 
If a capias be ſpecial, by Precipe reddat, G. and 
there is any miſtake in the name, alias difus, or ſum, it 
may be pleaded in abatement, and a new original after- 
wards will not cure it; but you are forced to diſcontinue 
your action, or enter a caſſatur, and to begin de novo. There 
may be an alias and a pluries capias, bearing teſte from 
the return of each other, if the defendant be not taken on 
the firſt writ.. See Pra#. Solic. p. 290. = 
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damages. Vide 1 Lill. Abr. 249. It is uſual to take out 
this — where the defendant hath no lands nor goods, 


ment and execution by cap. ad /atisfac. againſt one of them; 


a a perſon who is outlawed in any action, by which the 


* * 2 
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The word fieut alias, and ficut pluries, diſtinguiſh me | 


at and plurics from the capias. 3 
22 185 AD SATISFACIENDUM, A judicial writ 
which iſſues out of the record of a judgment, where 
in the courts at VWeſfminſter, of debt, 

Sc. And by this writ the ſheriff is commanded 
to take the body of the defendant in execution, and him 
ſafely to keep, ſo that he have his body in court at 


the return of the writ, to ſatisfy the plaintiff his debt and 


whereof the debt recovered may be levied : and when 
the body is taken upon a ca. ſa. and the writ is return- 
ed and filed, it is an abſolute and perfect execution a- 
inſt the defendant, and no other naſe ny can be a- 
ainſt his lands or s. Where a perſon dies in executi- 
— his lands and — are liable to ſatisfy the jud t. 
by ſtatute 21 ac. 1. c. 24. See Roll. Abr. 904. caſe 
two perſons are bound jointly and ſeverally, and proſe- 
cuted in two courts, whereupon the plaintiff hath judg- 


if he after have an elegit againſt the other, and his lands 
and goods are delivered upon it, then he that is in priſon 
ſhall have audita querela. Hob. 2. 57, Where one taken 
on a cap. ad. ſatisfaciendum eſcapes from the ſheriff, and 
no return is made of the writ, nor any record of the award 
of the capias; the plaintiff may bring a ſcire fac. againſt 
him, and on that what execution he will. Roll. 90g. And 
if the defendant reſcue himſelf, the plaintiff ſhall have 
a new capias, the firſt writ not being returned. Bid. 


1. 
A defendant being brought into court by virtue of a 
cap. ad ſatisfaciendum, the plaintiff was aſked, whether 
he would pray that the priſoner might be committed ? 
who anſwered he would not ; becauſe the part 
able to pay, and had eſcaped from the ſheriff, againſt 
whom he intended to bring his action; therefore the de- 
fendant was diſcharged. 1 And. ca: 166, A capias ad 
Satisfaciendum lieth not againſt a peer; nor againſt his 
executors or adminiſtrators, but where a devaſtavit is re- 
turned by the ſheriff, Cc. 1 Lill. 250. If the defendant 
cannot be taken upon a capras in the county where the 
action is laid, there may iſſue a reftatum ca. ſa. into ano- 
ther county; and ſo of the other writs. 

CAPIAS UTLAGATUM, Is a writ that lies 


* 
9 xk. 


ſheriff apprehends the party outlawed, for not appearing 
upon the exigent, and keeps him in ſafe cuſtody till the 
day of return, and-then preſents him to the court, there 
to be ordered for his contempt ; who, in the Common 
Pleas, was in former times to be committed to the Fleet, 
there to remain till he had ſued out the King's pardon, 
and appeared' to the action. And by a ſpecial capras utla- 
gatum in the fame writ the ſheriff is commanded, to ſeize 
all the defendant's lands, goods and chattles, for the 
contempt to the King ; and the plaintiff, (after an inqui- 
ſition taken thereupon and returned into the Exchequer) 
may have the lands extended, and a grant of the goods, 
Sc. whereby to compel the defendant to appear; which 
when he doth, if he reverſe the outlawry, the ſame ſhall 
be reſtored to him. Old Nat. Br. 154. A defendant may 
appear in perſon, and reverſe an outlawry : and in B. R. 
one may appear by attorney, c. Alſo when a perſon is 
taken upon a capias utlagatum, the ſheriff is to take an 
attorney's engagement to appear for him, where ſpecial 
bail is not required; and his bond with ſureties to appear 

here tis required. Stat. 4 & 5 M. & M. c. 18. This 
writ is either general, againſt the body; or, as I have 
before obſerved, it is ſpecial, againſt the body, lands 
and goods. See Outlawry. | | 

As to the forms of thoſe writs they may be found in 
the common books of practiſe. | 

CAPIAS PRO FINE, Is where one who is fined to 
the King for ſome offence committed againſt a ſtatute, 
does not diſcharge the fine according to the judgment: 


whereupon his body is to be taken by this writ, and com- 


mitted to priſon untill he pay the fine. It is uſed in other 
caſes, for not making out ſome pleas in civil actions. 3 
Rep. 12. By the. Stat. 5 M. & M. c. 12. capiatur fines are 
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CAPIAS IN WITHERNAM, A-writ lying for cattle 
in Withernam, which is, where a diſtreſs taken is driven 
out of the county, ſo that the ſheriff cannot make deli- 
verance in replevin, when this writ iſſues to the ſheriff 
to take as many beaſts of the diſtrainer, £c. Reg. Orig. 
CAPIATUR, (judgment guad) Formrely if final judg- 
ment was for the plaintiff, it was alſo — that the 
defendant ſhould be either amerced, for his wilful delay of 


, 
Cos * 
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juſtice in not immediately obeying the King's writ, by 
rendering the plaintiff his due, (5 Rep. 49.) or be taken 


up, ( capiatur ) to pay a fine to the King, in caſe of any 
forcible injury. But now by Stat. 5 # & M. c. 12: 
capias ſha]l not iſſue for this fine, but plaintiff ſhall pay 
6s. 8d. and be allowed it againſt defendant in coſts. 
Therefore in judgments in Common Pleas, they enter that 
the fine is remitted : in King's Bench they take no notice 
of any fine or capias. Salk. 54.. Carth. 390. 

CAPITA, (4diftribution by) i. e. To every man an equal 
ſhare of perſonal eſtate, when all the claimants claim in 
their own rights, as in equal degree of kindred, and not 
jure repreſentationis. Black. Com. 2 V. 515. | | 
CAPITA, ( ſucceſſion by) Where the claimants are next 
in degree to the anceſtor, in their own right, and not by 
right of repreſentation. Black. Com. 2 VL. 21), 218. | 
CAPITALE, Signifies a thing which is ſtolen, or the 
value of it. Leg. H. 1. cap. 59. 

CAPITALE VIVENS, Hath been uſed for live cat- 
tle.—Reddam de meo proprio decimas deo, tam in viventi ca- 
pitali, quam in mortuis 2 terræ. Leg. Athelſtan. 

CAPITE, (from caput, i. e. Rex, unde tenere in capite, 
eft tenere de rege, omnium terrarum capite) An ancient 
tenure, whereby a man held lands of the King immedi- 
oy as of the crown, whether by knight's ſervice, or 
in ſocage. This tenure was likewiſe called, tenure hold 
ing of the perſon of the King: and a perſon might hold 
of the king, and not in capite; that is not immediately 
of the crown, but by means of ſome'honour, caſtle, or 
manor belonging to it. According to Kitchen, one might 
hold land of the King, by kught's ſervice, and not in ca- 
pite; becauſe it might be heid of ſome honour in the 
King's hands, deſcended to him from his anceſtors, and 
not immediately of the King, as of his crown. Kitch. 
129. Dyer 44. F. N. B. 5. | 

The very ancient tenure in capite, was of two ſorts; 
the one principal and general, and the other ſpecial or 
ſubaltern; the 3 and general was of the King as 
caput regni, & caput generaliſſimum omnium feodorum, the 
fountain whence all feuds and tenures have their main 
original: the ſpecial was of a particular ſubject, as c 
feudi, ſeu terre illius, ſo called from his being the firſt 
that granted the land in ſuch manner of tenure ; from 
whence he was ſtiled capitalis dominus, Sc. But tenure 
in capite is now aboliſhed ; and by Stat. 12 Car. g. c. 24. 
All tenures are turned into free and common ſocage : ſo 
that tenures hereafter to be created by the king are to 
be in common ſocage only; and not by capite, knight's 
ſervice, Sc. Blount. 2 

CAPITILITIUM, A word to ſignify: what we now 
call poll * 7217 5 nov 

CAPITITIUM, A covering for the head. *Tis men- 
tioned in the ſtatute 1 Hen. 4. and other old ſtatutes, 
winch prongs what dreſſes ſhall be worn by all degrees 
of perſons. Wh 7 to aha | 

CAPITULI AGRI, The head-lands, lands that lie 
at the head or upper end of the lands or furrrows.—— 
Canonici (Burceſter) conceſſerunt hominibus de Wrechwike 
duas acras prati pro capitibus ſuarum cyoftarum-tenus rruulem 
verſus Sc. Kennet's Paroch. Antiq. p. 137. 

CAPITULA R Aſſemblies or chapters held 
by rural deans and parochial cl within the precinct 
of every diſtinct deanery ; which at firſt were three 
weeks, afterwards once a month, and more ſolemnly 
once a quarter. | 
CAPTION, (ceprio) Is when a commiſſion is executed, 
the commiſſioners ſubſcribe their names to a certificate; 

declaring when and where the commiſſion was executed ; 
which in law is called a captian.  And' theſe captions re- 
late args d to buſineſs of three kinds, i. r. to eommiſ- 


taken away in ſeveral caſes. See Fines for Offences. 


ſions to take fines of lands, to take anſwers in chancery, 
| and 
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and depoſitions of witneſſes: on the taking of a fine it | 


is thus: Capt. & cogn. die. fr. anno, Sc. apud, &c. And 
vi the beck; Exerutio iſtius comm. patet in quadam ſchedul. 
idem comm. anne#. On the taking of an anſwer in Chan- 
cery, the caption is at bottom as follows: Capt. uit bac 
reſponſ. ſuper ſacram. ſupranommat. def. Willielmi B. dre 
i anno, (9c. apud, Sc. coram nobis, Sc. And on the 
back of the commiſſion, Executio iſtius comm, Ac. On the 


taking depoſitions of witneſſes, only the execution on the 


back is indorſed, as Executio iſtius comm. in quad. Schedul. 
Ge. The caption being included in the title of the depo- 
ſitions. Sometimes it is uſual to add to the caption, vn- 
tut. commiſſion. dom. - regis nobis & al. direct? Sc. Theſe 
captions and the executions of the commiſſions muſt be 
now in Engliſh, by the late ſtatute, 4 Geo. 2. c. 26. And 
vide 5 Geo. 2. c. 27. and 6 Geo. 2. c. 14. | | 

' -- CAPTAIN, (capitaneus) One that leadeth or hath the 
command of a company of /o/dters - and is either general 
as he that hath the governance of the whole army: or 
ſpecial,” he that leads but one band There is alſo 
another ſort of captains, Qui urbium prefetti ſunt, &c. 
Blount. © © | 

CAPTIVES, An act was made for relief of captives, 
taken by Ti url, Mooriſh, and other pirates, and to pre- 
vent taking of others in time to come. Stat. 16& 17 
Car: 2. c. 24. Vide Black. Om. 2 VL. 402. 

CAPTURE, (captura) The taking of a prey, an ar- 
reſt, or ſeizure : and it particularly relates to prizes tak- 
en by privateers, in time of war, which are to be divi- 
ded between the captors, Sc. St. 14 Car. 2. c. 14. and 
485M c.25. Vide Black. Com. 2 V. 401. 

CAPUT BARRONILE, Is the caſtle or chief ſeat of 
a nobleman ; which deſcends to the eldeſt daughter, if 


there be no ſon, and muſt not be divided among the 


daughters like unto lands, c. | 
.CAPUT ANNI, New year's day, upon which of old 

was obſerved the fe/tum ſtultorum. To 

-. CAPUT JEJUNI, In our records is uſed for A- 
Wedneſday, being the head, or firſt day of the beginning 

of the Lent-faſt. Paroch. Antiq. p. 132. 

...CAPUT LOCI, The head or upper end of any place; 
ad caput villæ, at the end of the town. 

CapPUT LUPINUM, Anciently an outlawed felon 
was ſaid to have caput lupinum, and might be knocked 
on the head like a wolf —Now the wilful killing of ſuch 
a one would be murder. 1 Hal. P. C. 497. And Vide 
Bratton, fo. 125. 

By the Atbenian laws, if a criminal would not ſurrender 


himſelf to juſtice, he might be capitally condemned, and 


any one might kill him. See Demoſthenes's third Philippic. 
CAPUTAGIUM, Some think this word ſignifies head 
or poll money, or the payment of it: but it is rather 
what we otherwiſe call chevagium. 
CAR and CHAR, The names of places beginning 
with car and char ſignify a city, from the Brit. caer, vz. 
Cruitas, as Carliſle, c. 


- CARAVANNA, A caravan, or Joint company of tra- 


vellers in the eaſtern countries, for mutual conduct and 
defence. Fgreſſa caravanna notra de Joppa verſus ex- 
ercitum veniebat onuſta victualibus & aliis clitellis neceſſariis. 
Gaufrid. Vineſau Richardi Regis, Iter Hieroſol. lib. 5. 
cap. 52. 8 3 

CRC AN, Is ſometimes expounded for a pillory : as 
is carcannum for a priſon. LL. Canuti Regis. 

: 3 Signifies loaden; a ſhip with her 
reight. De corpore cujuſlibet magnæ navis carcatæ 
rebus venalibus 4 denar. Pat. 10 * oe 


CARDS AND DICE, A duty of 64. per pack on all 


playing cards, and of 55. for every pair of dice ſhall be 
paid to the crown for thirty-two years; the cards and 
dice to be carried to the ſtamp office and marked, Se. 
And ufing them unſtamp'd, is liable to a penalty of 5 J. 
Sar. 9 & 10. Ann." c. 19, 

Limitation of the time of proſecution upon bonds for 
exporting cards and dice, 5 Geo. 1 c. 19 ſer. 48. Pe- 
nalty on defacing the ſtamp of cards or new-ſpotting 
dice, 6 Geo. 1. c. 21. Jet. 55. An additional duty of 
64. on every pack of cards, 55. on every pair of 
dice, 29 Geo. 2. c. 13. See STAMPS. 
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CAREC TA AND CAREC TATA, A cart and cart- 
load. Quinque carectatas clauſturæ, ad. prædiclæ terre 
clauſturam ſuftinendam.” Mon. Angl. Tom. 2. f. 340. 

CARETARIUS; or CARECTARIUS, A carter. 
Blunt. See Carreta. A : 

CARISTIA, Dearth, ſcarcity, dearneſs. Rex ma- 
jori & vie. London, ſalutem. Querela arcbiepiſcnparum, co- 
mitum,—— quod de bobus, vaccis, mulionibus, &c. Mag na 
S quaſi intoleralibrs eft cariſtia his diebus ſub. &c. Pat. 8 | 
Ed. | 


bs 

CARITAS, A caritatem, poculum caritatis, A grace 
cup; or an extraordinary allowance of wine, or other 
liquor, wherein the religious at feſtivals drank in com- 
memoration of their founders and benefactors. cartular. 


Abbat. Glaſton. A. S. f. 2 9 
CARK, A quantity of wool, whereof thirty make a 


| farpler. Stat. 27 H. 6. c. 2. 


CARNARIUM, A charnel houſe, or repoſitory for 
the bones of the dead. In carnario ſubtus capellam, 
Sc. Ofla humana, &c. humats de licentia ſacriſtæ qui pro 
tempore fuerit, qui dicti carnarii clavem & cuſtodiam halebit 
ſpecialem, ut uſq; ad reſurrectionem generalem honeſtius con- 
ferventur, a carnibus integre denudata reponi volumus & ob- 
ſervari.———Cartular. fundationis capelle ſancti Johannis in 
occid. parte Eccl. Norwic. per Joh. Norwic. Epiſc. Dat. 
4 Oct. 1316. 

CARNO. This word hath been uſed for an immunity 
or privilege, as appears in Cromp. Juriſd. fol. 191. 

CARPEMEALS, Cloth made in the northern parts of 
England, of a coarſe kind, mention'd in 7 gt I. cap. 16. 

CARR, Is a kind of cart with wheels. Vide Caruca. 

_ CARRAT, A weight of four grains in diamonds; 
Sc. And this word tis ſaid was formerly uſed for any 
weight or burden. ; 

CARRETA. Hath been taken for a carriage, cart, or 
wain load; as Carreta feni is uſed in an old charter for 
a load of hay. Kennet's Gloſ. 

CARRELS, Cloſets, or apartments for privacy and 
retirement. Three pews or carrels, where every one 
of the old monks, after they had dined, did reſort, and 
there ſtudy.—Davies Mon. of Durham, p. 3r. 

CARRICK or CARRACK, (carrucha) A ſhip of great 
burthen, ſo called of the Italian word carico or carco, 
which ſignifies a burthen or charge : it is mentioned in 
the ſtatutes 2 R. 2. c. 4. and 1 Jac. c. 33. They were 
not only uſed in trade, but alſo in war, as Walſingb in 
Hen. 5. F. 394. viz. Galli conduxerant claſſem magnarum 
navium carricarium, Sc. qua regnum Anglia moleſtarent. 
CARRIER. Is a perſon that carries goods for others 
for his hire. 

A common carrier having the charge and carriage of 
goods, is to anſwer for the ſame, or the value to the 
owner, O. Lit. 78. And where goods are delivered to a 
carrier, and he is robbed of them, he ſhall be charged, 
and anſwer for them, becauſe of the hire- 1 Roll. Abr. 
338. TIE 

An hoyman, who undertakes to carry goods, muſt de- 
liver them ſafe at all events, except damaged by the act 
of God, or the King's enemies. Dall. v. Hall. Wil. 
par: 1. fo. 281-—Vide 1 Saſk. 18. 1 Vent. 190, 238. 

If a common carrier, who is offered his hire, and who 
has convenience, refuſes to carry goods, he is liable to an 
action in the ſame manner as an inn-keeper who refuſes 


to entertain a gueſt, or a ſmith who refuſes to ſhoe a 


horſe. 2 Show Rep. 327 

One brought a box to a carrier, in which there was a 
large ſum of money, and the carrier demanded of the 
owner what was in it, he anſwered, it was filled with ſilks, 
and ſuch like goods, upon which the carrier took it, and 
was robbed ; and adjudged that the carrier was liable to 
make it good : but a ſpecial acceptance, as provided there 
is m0 charge of money, would have excuſed the carrier. 
1 Vent. 238. 4 Rep. 83. A perſon delivered to a car- 
rier's book-keeper two bags of money ſealed up, to be 
carried from London to Exeter, and told him that it was 
200/. and took his receipt for the fame, with promiſe of 
delrvery for 105. per Cent. carriage and riſque : though it 
be proved that there was 4ool. in the bags, if the carrier 


be robbed he ſhall anſwer only for 200/.*becauſe there 
; was 
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was 2 particular undertaking for the carriage of that 
ſum and no more, and his reward, which makes him 
anſwerable, extends no farther. Caribew s Rep. 486. If 
a common carrier loſes goods he is intruſted to we a 
ſpecial action on the caſe lies againſt him, -on the cuſtom 
of the realm; and not trover: and fo of a common car- 
rier by boat. 1 Roll. Abr. 6. An action will lie againſt 
a porter, carrier or bargeman, upon his bare receipt of 
the goods, if they are ys negligence. _ 1 Sid. 36. 

s he is to carry, by letting 
water come to them, action of the caſe lies againſt him 
on the common cuſtom. Palm. 528. g 

If A and ſeveral others take their paſſage in a ferry- 
boat, and being upon the water a tempeſt ariſes, ſo that 
they are in danger of being drowned; upon which, to 
preſerve their lives, ſeveral of the goods are caſt over- 
board, among which, a pack of goods of A.'s of great 
value is thrown over; A. ſhall not have an action againſt 
the bargemen. 2 Bulft. 280. If one be not a common 
carrier, and takes hire, he may be charged on a ſpecial 
Au 7; for where hire is taken a promiſe is implied. 

0. 2 262. A common carrier may have action of 
trover or treſpaſs for goods taken out of his poſſeſſion by 
a ſtranger; he having a ſpecial property in the goods, 
and being liable to make ſatisfaction for them to the 
owner: and where goods are ſtolen from a carrier, he 
may bring an indictment againſt the felon as for his own 
goods, though he has wy the poſſeſſory, and not the 
abſolute property ; and the owner may likewiſe prefer an' 
indictment againſt the felon. Ke). 39. If a carrier be 
robbed of goods, either he or the owner may bring an 
action againſt the hundred, to make it good. 2 Saund. 
380. Where a carrier entruſted with goods, opens the 
pack, and takes away and diſpoſes of part of the goods, 
this ſhewing an intent of ſtealing them, will make him 
guilty of felony. H. P. C. 61. And it is the ſame if 
the carrier receives goods to carry them to a certain place, 
and carrieth them to ſome other place, and not to the 
place agreed. 3 Iuſt. 265. That is, if he do it, with 
intent to defraud the owner of them. If a carrier, after 
he hath brought goods to the place appointed, take them 
away privately, he is guilty of felony ; for the poſſeſſion 
which he received from the owner being determined, his 
ſecond taking is in all reſpects the ſame as if he were a 
meer ſtranger. 1 Hachk. P. C. go. See Larceny, c. 

By the 3 Car. 1.c. 1. Carriers are not to travel on 
the Lord's Day. - 

By the Stat. 3 M. & Mc. 12. The juſtices are to 
aſſeſs the price of land carriage of goods to be brought 
into any place within their juriſdiction, by any common 
carrier, who is not to take more under the penalty of 51. 
And by the Stat. 21 Geo. 2. c. 28. A carrier is not to 
take more for carrying goods from any place to London, 
than is ſettled by the juſtices for the carrying goods from 
London to ſuch a place, under the ſame penalty. 

Stat. 24 Geo. 2. c. 8. ſe. 9. Commiſſioners for re- 
gulating the navigation of the river Thames to rate the 
price of water carriage. 

Stat. 30 Geo. 2. c. 22. ſect. 3. Juſtices of the city of 
London to aſſeſs the rates of carrying goods between Lon- 
don and Weſtminſter. 

Carriers and waggoners are to write or paint on their 
waggons or carts their names and places of abode. See 
Cart, Highways. 

CARRIAGES how drawn, &c. Vide Carts, Waggons. 

CART-BOTE, The Saxon word bote, is of the ſame 
ſignification with the French word eftovers, and cart-bote 
is wood, to be employed in making and repairing inſtru- 
ments of huſbandry. Black. Cam. 2 V. 35. 


CARTS. By the Stat. 2 V. & M. Stat. 2. c. B. f. 19. | Hilda 


& 18 Geo. 2. c. 33. The wheels of every cart or dray 
for the carriage of any thing from and to any place where 
the ſtreets are paved, within the bills of mortality, c. 
ſhall contain fix inches in the felly, not be ſhod with 
iron, nor be drawn with above two horſes, under the pe- 
nalty of 40s. By the Stat. 18 Geo. 2. c. 33. They ma 

be draun with three horſes and not more, and the wha 
being of fix inches breadth, when worn may be ſhod with 
Iron, if the iron be of the full breadth of fix inches, 


| 


7 


CAS 
perſon ſhall drive any cart, Sc. within the limits afore- 
faid, unleſs the name of the owner and number of ſuch 
cart, (fc, be placed in ſome conſpicuous: place of the 
cart, Cc. and his name be entered with the commiſſioners 
of hackney coaches, under the penalty of 405. and every 
perſon may ſeize and detain ſuch cart till the penalty be 
paid. By the Stat. 1 Geo. 1. c. 57. 24 Geo. 2 c. 43. 27. 
G. 2. c. 16. The driver of any ſuch cart, &c. riding 
upon ſuch cart, Cc. not having a perſon on foot to 
ide the ſame, ſhall forfeit 105. any perſon may appre- 
the offender. And by the Stat 6 Geo. 1. c. 6. In 
London, or within ten miles, no perſon ſhall carry in any 
waggon or cart, having the wheels ſhod with iron, more 
than twelve ſacks of meal, containing five buſhels each, 
nor more than twelve quarters of malt, or ſeven hundred 
and a half of bricks, nor one chaldron of coals, under 
penny of forfeiting one of the horſes to any perſon who 
ſhall ſeize the ſame, in manner as by Stat. 5 Geo. 1. c. 
12. 3 We 
On changing property new owners name to be affixed, 
30 Geb. 2. c. 22. ſet. 5. Carriages trayelling with 
goods for hire to be deemed common ſtage waggons, 
30 Geo. 2. c. 28. ſet. 13. See thoſe ſtatutes, and alſo 
ſee Higbuays, Waggons. | | 
CARUCA, (Fr. charrue) A plough; from the old Gallic 
carr, which is the preſent [ri word for any fort of wheel'd 
carriage: hence char! and carl, a ploughman or ruſtick. 
Vide Karle. | 
CARUCAGE, (carucagium) Is a tribute impoſed on 
every plough, for the public ſervice : and as hidage was a 
taxation by hides, ſo carucage was by carucates of land. 
Mon. Ang. Tom. 1. f. 294. Try 
CARUCATE, or CARVE OF LAND; (carucata ter- 
re) A plough-land ; which in a deed of Thomas de Arden, 

19 Edu 2. is declared to be one hundred acres, by which 
the ſubjects have ſometimes been taxed ; whereupon the 
tribute ſo levied was called carvagium, or carucagium. Bratt. 
lib. 2. cap. 26. But Skene ſays, it is as great a portion 
of land as may be tilled in a year and a day by one 
plough ; which alſo is called hilda, or bida terre, a word 
uſed in the old Britiſb laws. And io by ſtatute 8 JF, 
3. c. 29. a plough-land which may contain houſes, mills, 
paſture, meadow, wood, Ec. is 50 J. per annum. Littleton, 
in his chapter of tenure in ſocage, ſaith, that ſoca idem eft 
quod carucata, a ſoke or ot are all one. Stow 
ſays, King Hen. 3. took carvage, that is, two marks of 
ſilver of every knight's fee, towards the marriage of his 
ſiſter [/abella to the emperor. Stow's Annals, page 271. 
And Raftal, in his expoſition of words, tells us, carvage 
is to be quit, if the King ſhall tax all the lands by carves ; 
that is, a privilege whereby a man is exempted from car- 
vage. The word carve is mentioned in the Star. 28 Ed. 
1. of wards and reliefs, and in Magna charta, c. 5, And 
anno 1200. Fatta eſt pax inter Johannem regem Angliæ 
& P. regem Franciæ, &c. Et mutuavit regi Franciæ 30 
millia marcarum, pro quibus colleflum eft carvagium in 
Anglia, /cil. 11x s. pro quolibet aratro. Ex Reg. Priorat. 
de Dunſtable in Bibl. Cotton. See Co. Lit. 69. and 
Kennet's Gigl. 

CARUCATARIUS, He that held lands in carvage, or 
plough-tenure. Paroch. Antiq. p. 354. 

CASE. See Aclions on the Caſe. nd Black. Com. 3 V. 
51, 122. 4V. 435. Com. Dig. 1 V. tit. Aftion, and 
Actions on the Caſe... _ | x 49 

CASSATUM and CASSATA, By the Saxons, called 
hide by Bede, familia, is a houſe with land ſufficient to 
maintain one family; Rex Angl. Ethelred, de 3 10 Caſſatis, 
unum trierem, &c. Hoveden anno 1008. And Hen. Hunt- 
ingdon, mentioning the ſame thing, inſtead of caſſata writes 


CASHLITE, A Saran word ſignifying a mulct. Blownt. 
CASSIDILE, Is a little ſack, purſe, or pocket —Pro-. 
tulit in caſſidili roxicum mellitum. - Mat. Weſtm. 
_ CASK, An uncertain quantity of goods; and of ſugar 
contains from eight to eleven hundred weight. There are 
alſo caſts for liquors, of divers contents; and none ſhall 
tranſport any wine caſt, c. except for victualling ſhips 
under a certain penalty, by Stat. 35 Elix. c. 11. F. 2. 
CASSOCK, or CA A, A certain t belong 


made flat, and not ſet on with roſe headed nails: and no 


ing to the prieſt, guaſ minor caſſa. See | 
* fi minor cafſ gs 
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CASTEL, or CASTLE, (caftellum) Is well known to 


pe a fortreſs in a town; and with us is a principal manſion 


4 bleman. In the time of H. 2. there were in Eng- 
| 11 5 per and every caſtle contained a manor : 


but during the civil wars in this kingdom theſe caſtles 


were demoliſhed, ſo that generally there is only the ruins | 


or remains of them at this day. 2 nf. 31: 
CASTELLAIN, (caftellanus) The lord, owner, or cap- 
tain of a caſtle, and ſometimes the conſtable of a fortified 


| houſe. Bra#. lib. 5. tract. 2. cap. 16. 3 Ed. 1. * 


It hath likewiſe been taken for him that hath the c 
of one of the king's manſion-houſes, called by the Lom- 


| bards curtes, in Engliſh courts; though they are not caſtles 
© or places of defence. 2 Lift. 31. And Manwoed, in his 


Foreſt Laws, ſays there is an officer of the foreſt called 


aftellanus. Fo 
8 LLARIUM, CASTELLARII, The precin&t 
or juriſdiction Fo , N unum toftum juxta caſtella- 
rium. Mon. Angl. tom. 2. f. 402. - 
CASTELLORUM OPERATIO. Caſtle- work, or ſer- 
vice and labour done by inferior tenants, for the build- 
ing and upholding of caſtles of defence; toward which 
ſome gave their perſonal aſſiſtance, and others paid their 
contribution. This was one of the three neceſſary charges, 
to which all lands among our Saxon anceſtors were expreſsly 
ſubject. Liberi ab omni ſervitio, excepta trinoda neceſſitate; 
pontis & arcis conſtructione, & expedittone contra boſtem.— 
And after the conqueſt an immunity from this burden 
was ſometimes granted. As King Hen. II. granted to the 
tenants within the honour of Wallingford—Ut ſint quieti 
de operationibus caftellorum. Paroch. e pag. 114. 
It was unlawful to build any caſtle without leave of the 


king, which was called caſtellatio : hec mittant hominem in 


muſericordia regis, viz. Infractio pacis, infidelitatis & pro- 
ditio, deſpectus de eo, caſtellatio fine licentia. Du Freſne. 
Cas TIGATORT for /colds. A woman, indicted for 
being a common ſcold, if convicted, ſhall be ſentenced to 
be = Jp! on a certain engine of correction, called the tre- 
bucket, caſtigatory, or cucking ſtool, which in the Saxon 
language ſignifies the ſcolding ſtool ; though now it is 
frequently corrupted into ducking ſtool, becauſe the reſi- 
due of the judgment is, that, when ſhe is ſo placed therein, 
ſhe ſhall be plunged in the water for her puniſhment. 
3 Inft. 219. Black. Com. 4 V. 169. Though this pu- 
niſhment is now diſuſed, the editor (J. M.) remembers 
to have ſeen the remains of one, on the eſtate of a relation 
of his in Warwickſbire, conſiſting of a long beam, or 
rafter, moving on a fulcrum, and extending to the centre 
of a large pond, on which end the ſtool uſed to be 
placed. 

CASTLE-WARD. (caftlegardum, vel wardum caſtri) An 
ympoſition laid upon ſuch perſons as dwell within a certain 
compaſs of any caſtle, towards the maintenance of ſuch as 
watch and ward the caſtle. Magna Charta, cap. 19, 20. 
32 Hen. 8. cap. 48. It is ſometimes uſed for the circuit 
itſelf which is inhabited by thoſe that are ſubje& to this 
ſervice. Caſtle guard rents were paid by perſons dwelling 
within the liberty of any caſtle, for the maintaining of 
watch and ward within the ſame. Stat. 22 C 23 Car. 2. 
c. 24 J 2. 

CASTER, and CHESTER : The names of places 
ending in theſe words are derived from the Lat. caſtrum; 
for this termination at the end was given by the Romans to 
thoſe places where they built caſtles. 

_ CASTRATION, The offence of mayhem by caſtration, 
is, according to all our old writers, felony : and this, altho' 
the mayhem was committed upon the higheſt provocati- 
on. Bratt. fo. 144. 3 Inſt. 62. Black. Om. 4 V. 206. 

CASUAL EJECTOR, In ejectment, a nominal defen- 
dant, and who continues ſuch until appearance by or for 
the tenant in poſſeſſion. Vide Black. Com. 3 V. 202. 

CASU CONSIMILI, Is a writ of entry, granted where 
tenant by the curteſy, or tenant for life, aliens in fee or 
in tail, or for another's life; and is brought by him in re- 
verſion againſt the party to whom ſuch tenant ſo aliens to 
tus prejudice, and in the tenant's life-time. It takes its 
name from this; that the clerks of the Chancery did, by 
their common aſſent, frame it to the likeneſs of the writ 
called in caſu proviſo, according to the authority given 
them by the Stat. Weftm. 2. cap. 24. which ſtatute, as 


E581 
often as there happens a new caſe in Chancery ſomething 
like a former, yet not Raney fitted by any writ, au- 
thoriſes them to frame a new form anſwerable to the new 
| caſe, and as like the former as they may. 7. Rep. 4. 
See Fitz. Nat. Br. fo. 206. 

CASU PROVISO, A writ of entry given by the ſtatute 
of Glouceſter, cap. J. where a tenant in dower aliens in fee, 
or for life, Cc. and lies for him in reverſion againſt the 
alienee. Fitz. N. B. 205. This writ and the writ of 
caſu conſimili, ſuppoſes the tenant to have aliened in fee, 
though it be for life only; and a caſu prowſo may be 
without making any title in it, where a leaſe is made by 
the demandant himſelf to the tenent that doth alien ; but 
if an anceſtor leaſe for life, and the tenant alien in fee, 
Sc. the heir in reverſion. muſt have this writ with the 
title included therein. F. N. B. 206, 20). 

CASUS OMISSUS, Is where any particular thing is 
omitted out of, and not provided againſt, by a ſtatute, c. 

CATALS, Catalla, Goods and chattels. See Chartels. 


T CATALLIS CAPTIS NOMINE DISFTRICTIONIS, 


Is a writ that lies where a houſe is within a borough, for 
rent going out of the ſame; and warrants the taking of 
doors, windows, Sc. by way of diſtreſs for the rent. 
Old. Nat. Br. 66. Hs 

CATALLIS REDDENDIS, A writ which lieth where 
goods being delivered to any man to keep till a certain 
day, are not upon demand delivered at the day. It may 
be otherwiſe called a writ of detinue and is anſwerable to 
aclio depofiti in the Civil law. See Reg. Orig. 1 39. and 
Old Nat. Br. 63. 

CATAPULTA, A warlike engine to ſhoot darts : but 
tis rather taken for a croſs bow._—Edmundus Wil- 
loughby tenet unum meſſuagium & ſex bovatas terre in Car- 
leton ut de manerio de Shelford per ſervitium unius catapul- 
tæ per annum pro omni ſervitio. Lib. Schedul. de Term. 
Mich. 14 H. 4. Notr. fol. 210. 

CATASCOPUS. This word ſignifies an archdeacon : 
Herefordenfis eccleſiæ cataſcopus. Du Cange. 

CATCHLAND. In Norfolk there are ſome grounds 
which it is not known to what pariſh they certainly be- 
long, ſo that the miniſter, who firſt ſeizes the tithes, does 
by that right of pre-occupation enjoy them for that year : 
and the land of this dubious nature is there called catch- 
land, from this cuſtom of ſeizing the tithes. Cowell. 

CATCHPOLE, (quaf one that Batches by the poll.) See 
Cachepollus. Shetiffs officers are commonly ſo called. 

CATHEDRAL, (ecclefia cathedralis) Is the church of 
the biſhop, and head of the dioceſe : wherein the ſervice of 
the church is performed with great ceremony. Statutes 
uſed inthe government of cathedral and collegiate church- 
es ſince the reſtauration, Cc. to be good and valid: but 
her majeſty might alter, or make new ſtatutes for the ſet- 
tling the viſitation of them: Stat. 6 Ann. cap. 21. 

CATHEDRATICK, ( cathedraticum) Is a ſum of 25. 
paid to the biſhop by the inferior clergy, in argumentum 
ſubjectionis & ob honorem cathedræ. Hiſt. Procurat. & Hy- 
nodals, p. 82. | 

CATZURUS, A hunting horſe —Willietmus Fitz 
Alan dat regi duos bonos catzuros, pro hahendis duabus feriis 
apud Norton. Tenures, pag. 68. Vide Chacurus. 

CATTLE, Shall be bought in open fair or market, 
and not fold again in the ſame market, on painof forfei- 
ture. 3&4 Ed. 6. c. 19. None may buy any cattle, and 
ſell them again alive, until he hath fed them five weeks in 
his own ground, or where he hath common, upon pain to 
forfeit double the value, by Stat. 5 & 6 Fd. 6. c. 14. 
Farmers, graziers, Cc. may not have or keep above 2000 
ſheep, accounting 120 to the hundred, on pain of 2 5. 4 d. 
for every ſheep: and he that keeps above 1 20 ſheep, or 
20 beaſts upon any paſture ground proper for milch kine, 
and not commonable, ſhall yearly for every 60 ſheep or 
10 cattle keep one milch cow, and bring up one calf, 
Sc. under the penalty of 20s. Stat. 25 H. 8. c. 13 
2&3 FP. S M. c. 3. No cattle may be imported, dead 
or alive, but ſhall be liable to forfeiture : but horſes, 
cows, ſwine, c. may be tranſported, paying the duties. 
18 Car. 2. cap. 2. 22 Car. 2. cap. 13. Factors ſhall 
not buy cattle, other than ſwine or calves, within 80 
miles of London, under penalties; and drovers of cattle 


are to be licenſed by juſtices of peace, Sc. 22 C 24 
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Car. 2. 7.19. 1 Jar. 2 c. 17. The ſtealing of ſheep, | 


other cattle, or wilfully killing them, with in- 
— ſteal their carcaſſes, is felony by 14 Geo. 2. c. 6. 
15 Geo. 2. c. 34. 

i majeſty, — regulations for peventing the 
ſpreading of the diſtemper among the cattle, 19 Geo. 2. 
c. 5. 20 Geo. 2. c. 4. 23 Geb. 2. c. 23. 24 Geo. 2. c. 
54. 25 Geo. 2. c. 31. 26 Geo. 2. c. 34. 27 Geo. 2. 
c. 14. 28 Geo. 2. c. 18. 29 Geo. 2. c. 28. & 30 
Geo 2. c. 20. a 

Tanners to give notice to the officer before they bring 
in raw hides, 22 Geo. 2. c. 46. a 

His majeſty impowered to prevent the killing of cow 
calves, 22 Geo. 2. c. 46. 9 

Regulations for the ſelling and driving cattle, 22 Ga 
2. c. 46. & 30 Geo. 2. c. 20. e 

Saleſman, broker, or factor, not to buy cattle on his 
own account, 31 Geo. 2. c. 40. 

Allowance of free importation of cattle from Ireland, 
32 Geo. 2. c. 11. See HIDES, 


J Fac. I. c. 8. 5 El. c. 12. 15 Car. 2. c. 7. 20 Car. 
2. c. J. 32 Car. 2. c. 2. 3W. & M. c. 8. And 
Table to Statutes, tit. Cattle, Sheep, Sc. 

By Stat. 22 & 23 Car. 2. c. J. Maliciouſly, unlaw- 
fully, and willingly to kill any horſes, ſheep, or other 
cattle in the night-time, is felony ; but the felon may 
make his election to be tranſported for ſeven years. 

CAUDA TERRE, A land's end, or the bottom of 
a ridge in arable land. Cartul. Abbat. Glaſton. fol. 117. 

CAVEAT, Is a kind of proceſs in the /prritual court 
to ſtop the inſtitution of a clerk to a benefice, or probate 
of a will, Sc. When a caveat is entered againſt an in- 
ſtitution, if the biſhop afterwards inſtitutes a clerk, it is 
void; the caveat being a ſupercedeas : but a caveat has 
been adjudged void when entered in the life-time of the 
incumbent. A caveat entered againſt a will ſtands in 
force for three months; and this is for the caution of 
the ordinary, that he do no wrong : though it is ſaid the 
temporal courts do not regard theſe ſorts of caveats. 
I 1 Rep. 191. 1 Nel. Abr. 416, 417. Vide Black. Com. 
3. 98, 246. 

 CAVERS, Offenders relating to the mines in Derby- 
Gire, who are puniſhable in the berghmore, or miners court. 

CAULCEIS, anno 6 H. 6 cap. 5. Ways pitched with 
flint, or other ſtones. See Calcetum. 

CAURSINES, (caurſini) Were [talians that came into 
England about the year 1235, terming themſelves the 
Pope's merchants, but driving no other trade than letting 
out, money ; and having great banks in England, they 
differed little from Jews, fave (as hiſtory ſays) that they 
were rather more mercileſs to their debtors. Some will 
have them called Caurſines, quaſi, cauſa urſini, beariſh and 
cruel in their cauſes; others Courfint, or Corfint, as com- 
ing from the iſle of Corfica : but Cowel ſays, they have 


their name from Carr ſium, Caorfi, a town in Lombardy, | pay 


where they firſt practiſed their arts of uſury and extorti- 
on; from whence ſpreading themſelves, they carried their 
curſed trade through moſt parts of Europe, and were a 
common plague to every nation where they came. The 
then biſhop of London excommunicated them: and King 
Hen. 3. baniſhed them from this kingdom in the year 
1240. But being the pope's ſolicitors and money-chang- 
ers, they were permitted to return in the year 1250; 
though in a very ſhort time after, they were driven out 
of the kingdom again for their intolerable exactions. 
Mat. Parif. 403. | 
CAUSA MATRIMONH PRALOCUTI, Is a writ 
which lies where a woman gives land to a man in fee- 
ſimple, Sc. to the intent he ſhould marry her, and he re- 
fuſeth to do it in any reaſonable time, being thereunto 
required. Reg. Orig. 66. If a woman makes a feoffment to 
a ſtranger of land in fee, to the intent to infeoff her, and 
one who ſhall be her huſband ; if the marriage ſhall not 
take effect, ſhe ſhall have the writ of cauſa matrimonii 


prelocuti, againſt the ſtranger, notwithſtanding the deed | he 


of feoffment be abſolute. New. Nat. Br. 456. A woman 
infeoffed a man upon condition that he ſhould take her 


and aſterwards the woman, for not performing the condi- 
tion, entered again into the land, and her entry was ad- 
judged lawful, though upon a ſecond feoffee. Lib. A. 
anno. 40 Ed. 3. The huſband and wife may ſudthe writ, 
| cauſa matrimonii prælucuti againſt another who ought to 
have married her: but if a man give lands to a woman 
to the intent to marry him, although the woman will not 
marry him, Sc. he ſhall not have his remedy by writ 
cauſa matrimonii prelocuti, New. Nat. Br. 455. 
CAUSAM NOBIS SIGNIFICES, A writ directed to 
a mayor of a town, Sc. who was by the king's writ com- 
manded to give ſeiſin of lands to the king's grantee, on 
his delaying to do it, requiring him to ſhew cauſe why 
he ſo delays the performance of his duty. 4 Rep. 

CAUSES AND EFFECTS. In moſt caſes the law 
hath reſpect to the cauſe, or beginning of a thing, as the 
principal part on which all other things are founded : and 
herein the next, and not the remote cauſe is moſtlooked 
upon, except it be in covinous and criminal things: 
and therefore that which is not good at firſt will not be 
ſo afterwards; for ſuch as is the cauſe, ſuch is the effect. 
Plowd. 208, 268. If an infant or feme covert make 
a will and publiſh it, and after die of full age, or 
ſole, the will is of no force, by reaſon of the original 
cauſe of infancy and coverture- Finch. 12. A lord diſ- 
trains his tenants for rent before due, the tenant may 
juſtify to make reſcous, the lord having no juſt cauſe to 
diſtrain. O. Lit. 106. And if a man acknowledge a 
ſtatute by dureſs, c. he may have an audita querela to 
avoid it. Fitz, Abr. 104. Where the cauſe ceaſeth, the 
effect or thing will ceaſe. 1 Co. Inſt. 1 3. 

CAUTIONE ADMITTENDA, Is a writ that hes 
againſt a biſhop, who holds an excommunicated perſon 
in priſon for contempt, notwithſtanding he offars ſuffi- 
cient caution or ſecurity to obey the orders and com- 
mandment of holy church for the future. Reg. Orig. 
66. And if a man be excommunicated, and taken by a 
writ of fignificavit, and after offers caution to the biſhop 
to obey the church, and the biſhop refuſeth it; the par- 
ty may ſue out this writ to the ſheriff to go againſt the 
biſhop, and to warn him to take caution, 22 t if he 
ſtand in doubt whether the ſheriff will deliver him by that 
writ, the biſhop may purchaſe another writ, directed to 
to the ſheriff reciting the caſe, and in the end thereof ; 
Tibi precipimus, quod ipſum A. B. a priſona prædicl. nift in 
præſentia tua cautionem pig norat. ad minus eidem epiſc. de ſa- 
tisfaciend. obtulerit, nullatenus deliberes abſque mandato noftro, 
ſeu ipfius epiſcopi in hec parte ſpecial, 8 When the bi- 
ſhop hath taken caution, he is to certify the ſame into 
the Chancery, and thereupon the party ſhall have a writ 
unto the ſheriff to deliver him. New. Nat. Br. 142. 
Vide this ſubject fully treated of in Britiſb Liberties. . © 

CEAPGILDE, A word derived from the Sax. ceap, 
ſignifying pecus, cattle ; and gild, i. e. ſolutio; and hence 
it is. /olutio pecudis : from this Saxon word gild, tis very 
3 have our Enghſb word yield; as yield, or 
ay. 5 | | 

CELER LECTI, Is top, head, or teſter of a bed 
Dedit ad cameram prioris unum lectum cum celere & curtents 
blodei coloris. Hiſt. Elien. apud Whartoni Angl. Sac. 
par. 1. p. 673. ; | 

ELLERARIUS, The butler in a m : in the 
univerſities they are ſometimes called manciple, and ſome - 
times caterer, and ſteward. F 

CENDULEZ, Small pieces of wood laid in form of 
tiles, to cover the roof of a houſe ——yMandatum ad 
cendulas & lattas nyftras cariandas de parco ad domus refict- 
mY 2 50 3. P. 1. m. 10. | 

„This is an expiatory mu id by one 
2 killed another, to the kindred we or A 
pelm. | 

_ CENELLA, Acorns from the oak, in our old wri- 
tings, peſſona cenellarum, is put for the pannage of hogs, 
or running of ſwine, to feed on acorns. k 

CENNINGA, Was notice given by the buyer to the 
ſeller, that the thing ſold was claimed by another, that 
a might A re any the dale : it is mentioned in 
the laws of Atbelſtan rampton, cap. 4. 

CENSARIA, A farm, or TG 5%, Racy let ad cen- 


to wife, and he had a wife at the time of the feoffment ; | /um at a ſtanding rent: it comes from the Fr. cenſe, which 


. 


reSCarch 
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lignifies a farm. Henricus Sturmy tenet naneria in cam. 
Wi ts, per ſervitium cuſtodiend! ballrvam tottus Foreſtæ de 
Savernake & cenſariam, que vocatur la ferme in foreſta 


prædicia. & Temp. Ed 3. Tenures, p. 88. 


Di ſunt nunc 14 cenſarii 


CENSARII, Farmers. 


Hhabentes ſeptem carucatas. Blount. 


CENSUALES, A ſpecies or claſs of the oblati, or vo- 
luntary ſlaves of churches or monaſteries, i. e. thoſe, who 
to procure the protection of the church, bound them- 
ſelves to pay an annual tax or quit-rent out of their 
eſtates to à church or monaſtery. Beſides this, they 
ſometimes engaged to perform certain ſervices. Robert. 
Hift. Emp. C. V. 1 V. 211, 2. Potgieſſerus de Statu Ser- 
vorum, lib. 1. cap. 1. ſeft. 6, 7 

CENSURE, A cuſtom called by this name (from the 
Lat. cenſus, which has been expounded to be a kind of 
perſonal money, paid for every poll) obſerved in divers 
manors in Cornwall and Devon, where all perſons reſiding 
therein above the age of ſixteen are cited to ſwear fealty 
to the lord, and to pay 114. per poll, and 1d. per ann. 
ever after; and theſe thus ſworn are called cenſers. 


lrem erat quedam cuſtuma que vocatur cenſure proveniens de] pa 


illis qui. manent in burgo de Leſtreythiel. Survey of the 
Duchy of Cornwall. : 

CENTENARII, Were petty judges under ſheriffs of 
counties, that had rule of an hundred, and judged ſmal- 
ler matters among them. 1 Vent. 211. ; 

There were inferior judges, ſo called in Fance in 
the reign of Charles the Bald the highways were ſo much 
infeſted by banditti, whoſe acts of violence were become 
ſo common, that by many they were ſcarce conſidered 
as criminal, for which reaſon theſe inferior judges, called 
cenienaru, were required to take an oath, that they 
would neither commit any robbery themſelves, nor pro- 
tect ſuch as were guilty of that crime. Robert. Hiſt. 
Emp. Charles V. 1 V. 329. Capital. edit. Balur. Vol. 2. 

P. 63, 68. See alſo Black. Cm. 1 V. 115. N N 
CEOLA, A large ſhip. The word is mentioned in 
Malmesbury. Lib. 1. c. 1. | 

CEPI CORPUS, ls a return made by the ſheriff, up- 
on a capias, or other proceſs to the like purpoſe, that he 
hath taken the body of the party. F. N. B. 26. 

CEPPAGIUM, The ſtumps or roots of trees which 
remain in the ground after the trees are felled. Qui 

foreſtarii ceperint coopertiones, ceppagia & eſchaetas quer- 
cuum five aliarum arborum, Sc. Fleta, lib. 2. cap. 41. 

CERAGIUM, Cerage, a payment to find candles in 
the church. Matt. Paris. See Waxſcot. 

CERTAINTY, Is a plain, clear, and diſtinct ſetting 
down of things, ſo that they may be underſtood. 5 Rep. 
121. A convenient certainty is required in writs, decla- 
rations, pleadings, Sc. But if a writ abate for want of it, 
the plaintiff may have another writ : 'tis otherwiſe if a 
deed become void by incertainty, the party may not have 
a new deed at his pleaſure. 11 Rep. 25, 121. Dyer 84. 
Thar has certainty enough, that may be made certain : 
but not like what is certain of itſelf. 4 Rep. 97. See Iu- 
certainty. 

In actions that affirm property in the plaintiff, certain- 
ty is more neceſſary than in others, yet after verdict the 
courts have diſpenſed with the certainty formerly ne- 
ceſſary. Rep. Temp. Hardwicke, per Annaly, Franklin and 


| Reeves 118, 119. 


CERTIFICANDO DE RECOGNITIONE STA- 
PULZA, Is a writ. commanding the mayor of the ſtaple 
to certify to the lord chancellor a ſtatute ſtaple taken 
before him, where the party himſelf detains it, and re- 
fuſeth to bring in the ſame. Reg. Orig. 1 52. There is 
the like writ to certify a ſtatute-merchant ; andin divers 
other caſes. Ibid. 148, 151, (Sc. 

CERTIFICATE, Is a writing made in any court to 
SV notice to another court of any thing done therein, 
which is uſually by way of tranſcript, &c. And ſome- 
times 1t 1s made by an officer of the ſame court, where 
matters are referred to him, or a rule of court is obtained 
for it, containing the tenor and effect of what is done. 
The clerks of the crown, aflize and peace, are to make 
certificates into B. R. of the tenor of indictments, con- 
victions, &c. under penalties, by the Stat. 34 & 25 Hen. 
8. c. 14. 3 . & M. c. g. 5 

A judge of N. prius cannot certify for coſts out of 


CER 

court. Ford v. Par. & al'. Wilſ. par. 2. fo. 21. See 
Tab. to Statutes, tit. Certificate. As to certificate for 
cofts, vide Black. Com. 3 V. 214. Into Chancery, ib. 
3. Of Bankrupt, id. 2 V. 482. Of Poor, id. 1 7. 

364. and Trial by Certificate, id. 3 V. 233. 
\ CERTIFICATION OF ASSISE OF NOVEL DIS- 
' SEISIN, (certificatio affiſee nove difſeifine, &c.) Is a writ 
granted for the re-examining of a matter paſſed by aſſiſe 
before juſtices : and this is uſed where a man appearing 
by his bailiff to an aſſiſe brought by another hath loſt the 
day; and having ſomething more to plead for himſelf, 
which the bailiff did not, or might not plead for him, de- 
fires a farther examination of the cauſe, either before the 
lame juſtices, or others, and obtains letters patent to them 
that effect; whereupon he brings a writ to the ſheriff 
to call both the party for whom the aſſiſe paſſed, and 
the jury that was impanelled on the fame, before the ſaid 
juſtices at a certain day and place, when the ſame is to be 
examined : and it is called a certificate, becauſe therein 
mention is made to the ſheriff, that upon the party's 
complaint of the defective examination, as to the aſſiſe 
ſſed, the king hath directed his letters patent to the 
juſtices for the better certifying of themſelves, whether 
all points of the ſaid aſſiſe were duly examined. Reg. Orig. 
200. F. N. B. 181. Bratton, lib. 4. c. 13. Horn's Mirr. lib. 3. 
CERTIORARI, A writ iſſuing out of the Chancery to 
an inferior court, to call up the records of a cauſe there 


depending, that juſtice may be done therein, upon com- 


plaint that the party who ſeeks the ſaid writ hath received 
hard uſage, or is not like to have an different trial in the 
ſaid court. Fitz. N. B. fol. 242. A certiorari iſſues ſome- 
times out of Chancery, and ſometimes out of the King's 
Bench, and lies where the king would be certified of a 
record in any court of record ; and the king may ſend 
ſuch writ to any one of the ſaid courts, to certify ſuch 
record before him in Banco, or in the Chancery, or before 
ſuch other juſtices, where he plcaſes to have the fame cer- 
tified. F. NM. B. 145. 

This writ is either returnable in the King's Bench, and 
then hath theſe words, nobis mittatis; or in the Common 
Bench, and then has juſticiariis noftris de banco; or in the 
Chancery, and then hath in Cancellaria notra, Gc. 

Certiorari lies to the courts of Males; and the cinque 
ports, counties palatine, Sc. 2 Hawk. P. C. 287. In- 
dictments from inferior courts, and proceedings of the 
quarter-ſefſions of the peace: &c. may be removed into 
B. R. by certiorari : and 'tis ſaid a certiorari to remove 
an indictment is good, although it bear date before the 
taking thereof : but on a certiorari the very record muſt 
be returned, and not a tranſcript of it; for if fo then 
the record will ſtill remain in the inferior court. 2 Lill. 
253. In B. R. the very record itſelf of indictments is re- 
moved by certiorari; but uſually in Chancery, if a cer 
rart be returnable there, it removes only the tenor of the 
record, and therefore if it be ſent from thence into the 
King's Bench, they cannot proceed to either judgment or 
execution, becauſe they have but ſuch tenor of the re- 
cord before them. 2 Hale's Hift. P. C. 215. 

And although on a habeas corpus to remove a perſon, 
the court may bail or diſcharge the priſoner : they can 
give no judgment upon the record of the indictment 
againſt him, without a certiorari to remove it, but the 
ſame ſtands in force as it did, and new proceſs may iſſue 
upon it; but 'tis otherwiſe in civil cauſes. bid. 211. 
If an indictment be one, but the offences ſeveral, where 
four perſors are indicted together; a certiorari ro re- 
move this indictment againſt two of them, removes it 
not as to the others, but as to fhem the record remains 
below. 2 Hale's Hiſt. 214. 

Where a certiorari is by law grantable for an indict- 
ment, at the ſuit of the king, the court is bound to award 
it, for it is the king's prerogative to ſue in what court 
he pleaſes : but it is at the diſeretion of the court to grant. 
or not, at the prayer of the defendant : and the court 
will not grant jt for the removal of an indictment before 
Juſtices of gaol delivery, without ſome ſpecial cauſe ; cr 
where there is ſo much difficulty in the caſe ; that ths 
judge defires it may be determined in B. R. Sc. Allo 
indictments of perjury, ſorgery, or ſor heinous miſde- 
meanors, the court will not grant a certiorari to remove 


at the inſtance. of the deſendant. 2 Hawk. P C. 287. 
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The court on motion in an extraordinary caſe will grant 


ſtatute finally to hear and determine. 1 Mod. 44. But 


awards the certiorari cannot hold plea on the record, there 
but a tenor of the record ſhall be certified; for otherwiſe 


its falſity, except where the publick good requires it ; 


* 
4 
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Where iſſue is joined in the court below, 15 '; a good. 
jection againſt granting a certiorar! : and if a perion 

— not — uſe of this writ till the jury are ſworn, he 

loſes the benefit of it. Mad. Ca. 16. Stat. 4.3 Eliz. c. 5. 

After conviction, a certiorari may not be had to remove 

an indictment, c. unleſs there be ſpecial cauſe; as if 

the judge below is doubtful what judgment 1s proper to 
be given, zrhen it may: and after conviction, c. it lies 

in ſuch caſes where writ of error will not lie. 1 Salk. 149. 


a certiorari to remove a judgment given in an inferior 
court; but this is done where the ordinary way of taking 
out execution is hindered in the inferior court. 1 Lill. 


Abr. 252. 


In common caſes a certiorari will not lie to remove |. 


cauſe out of an inferior court, after verdict. . It is never 
ſued out after a writ of error, but where diminution is 
alledged : and when the thing in demand does not exceed 
51. a certiorari ſhall not be had, but a writ of error or 
attaint. Stat. 21 Jac. 1. cap. 23. A certiorari is to be 
granted on a matter of law only: and in many caſes there 
muſt be a judge's hand for it. 1 Lill. 252. Certiorart's 
to remove indictments, Sc. are to be ſigned by a judge: 
and to remove orders, the fiat for making out the writ 
muſt be ſigned by ſome judge. 1 Salk. 1 50. 

In vacation time a certiorart may be granted by any of 
the judges of B. R. and ſecurity is to be found before it 
is allowed. By ftatute no certiorari is to be granted out 
of B. R. to remove an indictment before juſtices of peace 
at the ſeſſions, before trial, unleſs motion be made in open 
court, and the party indicted find ſecurity by two perſons 
m 201. each to plead to the indictment in B. R. &c. 
And if the defendant proſecuting the certtorart be con- 
victed, the court of B. R. ſhall order coſts to the proſe- 


cutor of the indictment. Stat. 5 & 6M. & M. cap. 11. If | 


on a certiorari to remove an indictment the party do not 
find manucaptors in the ſum of 201. to plead to the in- 
dictment, and try it, according to the ſtatute, it is no 
ſuperſedeas, Mod. Ca. 33. And a procedendo may be 
granted where bail is not put in — a judge, on a 
tertiorart. 
It has been ruled that a certiorari ought not to be grant- 
ed to remove any order of juſtices, where an appeal lies 
to the ſeſſions, before the matter is determined on the 
appeal. 1 Salk. 147. Yet certiorari lies to juſtices of 
peace, Sc. even in caſes where they are impowered by 


things may not be removed from before juſtices of peace, 
which cannot be proceeded in by the court where re- 
moved; as in caſe of refuſing to take the oaths, Sc. 
which is to be certified ang inquired into, according to 
the ſtatute. 1 Salk. 145. And where the court which 


if the record was removed into B. R. as it cannot be ſent 
back, there would be a failure of right afterwards. 1 
Danv. Abr. 792. But a record ſent by certiorari into 
B. R. may be ſent after by mittimus into C. B. Ibid. 
789. Anda record into F. R. may be certified into 
Chancery, and from thence be ſent by mittimus into an 
inferior court, where an action of debt is brought in an 
inferior court, and the defendant pleads that the plaintiff 
hath recovered in B. R. and the plaintiff replies Nu tiel 
record, &c. 1 Saund. 97, 99. . 

If a certiorari be prayed to remove an indictment out of 
London or Middleſex; three days notice muſt be given the 
other fide, or the certiorari ſhall not be granted. Raym. 
74. The court of B. R. will grant a new certiorari te 
affirm a judgment, &c. Though generally one perſon 
can have but one certiorari. Cro. Fac. 360. Returns of 
certiorari's are to be under ſeal : and the perſon to whom 
a certiorari is directed may make what return he pleaſes, 
and the court will not ſtop the filing of it, on affidavit of 


the remedy for a falſe return is action on the caſe, at the 
ſuit of the injured ; and information, Cc. at the 


ſuit of the king. 2 Hawk. P. C. 295. 
A certiorari being once delivered, makes all ſubſequent 
proceedings on the record erroneous ; whether the pro- 
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Chancellor, or any judge of the courts of record at 
Meſtminſter, may bring a record to one another, without 
a certiorari; but not a judge of an inferior court, &c: 
1 Nelſ. 417, 418. A certiorari may be had to inferior 
courts ; but not to a court ſuperior, or that has equal 
Juriſdiction, in which caſe day is given to bring in the 
record; Sc. And on a certiorari to remove a record out 
of an inferior court, the ſtile of their court, and power to 
hold plea, and before whom, ought to-be ſhewn on their 
certificate. Jenł. Cent. 114, 232. If a cauſe be removed 
from an inferior court by certiorari, the pledges in the 
court below are not diſcharged ; becauſe a defendant 
may bring a certiorari, and thereby the plaintiff may loſe 
his pledges. Skim: Rep. 244, 246. 

Certiorari not granted to remove an indictment from 
the Old Bailey, unleſs on extraordinary occaſions. The 
King v. Ferguſon, Rep. temp. Hardw. per Annaly, 369. 

A certiorari to remove an order of baſtardy ſhould be 
r for in fix months, Rex v. Howlett, Wilſ. par. 1. 

ol. 35: 
Proceedings upon the exciſe laws ſhall not be ſuper- 
ſeded by certiorari. 12 Car. 2. c. 23. & 24. 

Indictments for the repair of highways, pavements, 
Sc. not removeable but in ſpecial caſes, 13 && 14 Car. 2. 
c. 6. 22 Car.2.c. 12. 3 V. & M. c. 12. And vide 
tit · Highways. 

A certiorari may be granted to remove an indictment 
touching the highway, bridges, Sc. on a ſuggeſtion, Sc. 
that the right to repair may come in queſtion. 5 W. & 
M. c. 11. 

The ſecurity to be taken on allowance of a certiorari, 
to remove a conviction of deer-ſtealing. 2 W. & M. c. 
10. On the game laws, 4 S5 MV. & M. c. 23. & 5 
Ann. c. 14. On the act to prevent exceſſive gaming, 
12 Geo. 2. c. 28. 

No judgment or order to be removed by certiorari, 
without ſureties found. 5 Geo. 2. c. 19. | 

Certtorari, to remove proceedings of juſtices, to be ap- 
plied for within fix calendar months, and upon fix days 
notice to the juſtices. 13 Geo. 2. c. 18. 

For the ſeveral caſes in which a certiorari is not grant- 
able, ſee the table to the quarts edition of the Statutes at 
Large. | 


Form of a certiorari to certify the record of a judgment. 


- 


EORGE the Third, &c. To the mayor and ſberiffs 
2 of our city of E. and to of them, in our * 
the Guild ball there, greeting : Whereas A. B. hath lately in 
our ſaid court in the ſaid city, according to the cuſtom of the 
Same court, impleaded C. D. late, &c. in an aftion of debt 
upon demand of thirty pounds; and thereupon in our ſaid 
court before you, obtained judgment againſt the ſaid C. for 
the recovery of the ſaid debt and ue being defirous for cer- 
tain reaſons, that the ſaid record ſhould by you be certified + 
to us, do command you, that you ſend under your ſeals the 
record of the fuid recovery, with all things touching the ſame, 
into our court before us at Weſtminſter, on the day, &c. 
plainly and diſtincily, and in as full and ample manner as it 
now remains before you, together with this writ; ſo that we 
on the part of the ſaid A. may be able to proceed to the exe- 
cution of the ſaid judgment, and do what ſhall appear to us 
of right ought to be done. Witneſs, Ge. 


CERT-MONEY, (quaſi certain money) Is head- money, 
paid yearly by the reſiants of ſeveral manors to the lords 
thereof, for the certain keeping of the leet; and ſome- 
times to the hundred: as the manor of Hook, in Dorſet- 
Hire, pays cert- money to the hundred of Egerdon. In an- 
cient records this is called certum letæ. See Common Fine. 

CERVISIARII. The Saxons had a duty called drin- 
clean, that is, retributio potus, payable by their tenants ; 
and ſuch tenants were in Domeſday called cerviſfaru, from 
cervifia, ale, their chief drink: though cervifiarius vulgar- 
ly ſignifies a beer or ale brewer. | 
CERURA, A mound, fence, or incloſure.—Williel- 
mus de Lucy miles, dedit Thomæ S. miniſtro domus de The- 
lesford, licentiam domus & portas levare, edificare, & cum 
ceruris & muris includere, &c. Cart. priorat. de Theleſ- 


ceedings are before or after its return. It is ſaid the Lord | 
ae a3: * 2 I-94 
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ford, MS. : 
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CESSAT EXECUTIO... In treſpaſs againſt two per 
ſons, if it be tried and found againſt one, and the plain- 
tiff takes his execution againſt him, the writ will abate 
as to the other; for there ought to be a ceſſat executio till 
it is tried againſt the other defendant. 10 Ed. 4. 11. See 
Execution, &c.. | 4 
 CESSAVIT, Is a writ that lies in divers cafes, upon 
this general ground, that he againſt whom it is brought, 
hath for two years neglected to perſorm ſuch ſervioe, or 
to pay ſuch a rent, as he is tied to by his tenure, and hath 
not upon his lands or tenements ſufficient goods or chat- 
tels to be diſtrained. F. N. B. 280. And if a tenant for 
years of land at a certain rent, ſuffers the rent to be be- 
hind two years, and there is no ſuch diſtreſs to be had 
upon the land; then the landlord ſhall recover the land: 
but if the tenant come into court before judgment given, 
and tender thearrearages and damages, and find ſecurity 
that he ſhall ceaſe no more in payment of the rent, then 
the tenant ſhall not loſe his land. Terms de Ley. | 

By ftatute, if a fee-farmer ceaſe to pay his rent two 
years, the leſſor may have a ceſſavit, and recover the land: 
and in this caſe, the heir of the demandant may maintain 
a ceſſavit againſt the heir or aſſign of the tenant. 6 Ed. 1. 
cap. 4. But in other caſes, the heir may not bring this 
writ for ceſſure in the time of his anceſtor ; and it lies 
not but for annual ſervice, rent, and ſuch like ; not for 
homage or fealty. If a man ceaſe to pay his rent and 
ſervices for two years, and incloſe the land, fo as the lord 
cannot diſtrain, if he lay not open the gates or hedges of 
the land which make the incloſure, the lord ſhall have a 
ceſſavit, although the tenant hath ſufficient cattle upon the 
land to be diſtrained for the rent: for the land ought to 
be open, and likewiſe there ſhould be ſvfficient to diſtrain 
for the rent, Sc. And where the tenant ſuffereth the 
land to lie freſh, not occupied for two years together, it 
is ſaid this writ will lie. New Nat. Br. 463, 464. 

The lord ſhall have a writ of ceſſavit againſt tenant for 
life, where the remainder is over in fee to another: but 


the donor of an eſtate- tail ſhall not have a' ceſſavit Agamſt 


the tenant in tail : though if a man make a gift in tail, 
the remainder over in fee to another, or to the heirs of 
the tenant in tail, there the lord of whom the lands are 
holden immediate, ſhall have a ceſſavit againſt the tenant 
in tail, becauſe that he is tenant to him, c. Bid. If 
the lord diſtrains pending the writ of ceſſavit againſt his 
tenant, the writ ſhall abate. The writ ceſſavit is directed 
to the ſheriff, To command A. B. that, &c. he render to 
C. D. one meſſuage, which he holds by certain ſervices, and 
which ought to come to the ſaid C. by force of the ſtatute, &c. 
becauſe the ſaid A. in doing thoſe ſervices had ceaſed two 


years. &c. 


CESSAVIT DE CANTARIA, Lies where a man | 7 


gives land to any houſe of religion or parſon, to ſay di- 
vine ſervice, provide alms for the poor, c. If the ſaid 
' ſervices be not done in two years, the donor or his heirs 
ſhall have this writ againſt him that holds the land thus 
given, after ſuch ceſſure. Stat. Weſim. 2. cap. 41. 

CESSE, Signifies an aſſeſſment or tax, and is mention- 
ed in the Stat. 22 Hen. 8. cap. 3. Cefſe or ceaſſe, in re- 
land, is an exaction of victuals, at a certain rate, for 
ſoldiers in garriſon. Antiq. Hiberniæ. 

CESSION, (ceſſio) A ceaſing, yielding up, or giving 
over. And is when an eccleſiaſtical perſon is created bi- 
ſhop, or a parſon of a parſonage takes another benefice, 
without diſpenſation, or otherwiſe not qualified, &c. In 
both caſes their firſt benefices are become void, and are in 
the law ſaid to be void by ceſſion : and to thoſe benefices 
that the perſon had who was created biſhop, the King 
ſhall preſent for that time, whoever is patron of them ; 
and 1n the other caſe the patron may preſent. Cowell. Not 
only a benefice with cure may be Gig to be void by ceſ- 
fion, when the incumbent thereof accepts of another be- 
nefice, but alſo when ſuch incumbent is made a biſhop ; 
for thereby all his eccleſiaſtical preferments which he had 
before, whether with, or without cure, are actually void. 
Laugh. 19. But it is not the election of any one to be 
a biſhop, and confirmation thereof, that doth avoid his 
former preferments, until conſecration be alſo had: and 
by diſpenſation of retainer, a biſhop may retain ſome, or 
all of thoſe preferments he was intitled to before he was 
biſhop. Dyer 223. The ceſſion on promotion of a 


* 
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biſhop, not making an avoidance in the common way 
and it being by the king's means that the livings are 
void, whoſe preſentation in ſuch a caſe is only as it were 
an exchange of one life for another, intitles the king to 
to preſent to, thoſe livings, and as he is ſupreme patron 
Ceffion makes a living void, without any reſignation, 
deprivation, &c. Vide Black. Com. 1 V. 292. : 


. CESSOR, (Lat.) A loiterer ; but more icularly 
uſed for him who ceaſeth, or neglecis ſo long to perform 


Old. Nat. B. R. 1 36. | | 

CESSURE, or ceſſer, Is uſed for ceaſing, giving over: 

or departing from. Stat. Weſtm. 2. c. 1. 
ICESTUI QUE TRUST, Is he who hath a truſt in 
lands or tenements, committed to him for the benefit 
of another. Anno 12 Cor. 2. cap. 20. And lands of cf 
tui que truſt may be delivered in execution, where any 
perſon is ſeiſed in truſt for another. 29 Car. 2 c. 3. And 
ſee 19 H. J. c. 15. 27 H. 8. c. 10. If the perſon in- 
truſted doth not perform his truſt, he is compellable in 
the Chancery, &c. 

CESTUI QUE USE, (Fr. ceftui @ T uſe de qui) Signi- 
fies him to whoſe »/e any other man is enfeoffed of lands 
or tenements. 1 Rep. 13 55 Feoffees to uſes were for- 
merly deemed owners of the lands; but now the poſ- 
ſeſſion is adjudged in ceſtui que uſe, and without any en- 


Cro. Elz. 46. See Uſe. 

CESTUI QUE VIE, Is he for whoſe life any lands 
or tenements are granted. Perk. 97. And if tenant 
for term of another's life dieth, while ceſui que vie is liv- 


ſhall hold the land as occupant during ſuch other per- 
ſon's life. 1 Inſt. 41, 388. But this is prevented by 
making leaſes for the lives of others to the leſſees, their 
heirs or executors, during the life of ceſtur que vie, Ge. 
And the Stat. 29. Car. 2. cap. 3. charges ſuch lands for 
debt. See Occupant. | 
* CHACEA, Is a ſtation of game, more extended than a 
park, and leſs than a foreſt : and is ſometimes taken for 
the liberty of chaſing or hunting within ſuch a diſtrict. 
And according to Blount it hath another ſignification, i. e. 
the way through which cattle are drove to paſture, com- 
monly called in ſome places a drove way; Ut fi quis om- 
nino viam obſtruat vel chaceam per quam ingredi 2 paſ⸗ 
turæ. Bracton, lib. 4. c. 44. Vide Chaſe. 
CHACEARE ad lepores, vel vulpes : To hunt hare or 
fox——Licer, &c. chaceare ad lepores & vulpes in maneris 
ſuo de Donham. Cartular. Abbat. Glafton. MS. 87. 
CHACURUS, (from the Fr. chaſſeur) A horſe for 
the chaſe ; or rather a hound or dog, a courſer. Rot. 7. 
ohan. 


.  CHAFE, from the Fr. chaufer to heat, whence our 
chafing diſh. 

CHAFEWAX, An officer in Chancery, that fitteth the 
wax for ſealing of the writs, and ſuch other inſtruments 
as are there made to be iſſued out: ſo in France calefac- 
tores ceræ ſunt, qui regis literis in Cancellaria ceram mpri- 
munt. Coraſius. 2 

CHAFFERS, Seem to ſignify wares or merchandiſe ; 
and we yet uſe chaffering for buying and ſelling, tho we 
take it to be generally a kind of bartering of one thing for 
another. It is mentioned in the Stat. of 3 Ed, 4. c. 4- 
CHAINS, (hanging in). By 25 Geo. 2. c. 3). The 
judge before whom a murder is committed ſhall, in paſ- 
ſing ſentence, direct him to be executed on the next day 
but one, (unleſs the ſame ſhall be Sunday, and then on 
the Monday following), and that his body be delivered to 
the ſurgeons, to be diſſected and anatomized ; and that 
the judge may direct his body to be afterwards hung in 
chains, but in no wiſe to be buried without diſſection. 
A power is allowed to the judge, upon good and ſufficient 
cauſe, to reſpite the execution, and relax the other re- 
ſtraints of this act. Black. Com. 4 V. 202. I 

CHALDRON or CHALDER of coals, contains 3 
buſhels heaped up, according to the buſhel ſcaled for that 
purpoſe at Guildhall, London. Stat. 16 & 17 Car. 2. c. 2. 

CHALKING. The merchants of the ſtaple require to 
be eaſed of divers new impoſitions, as chatking, ironage, 


wharfage, Sc. Rot. Parl. 50 Ed. 3. 
* . CHALLENGE, 
* 
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a duty, that he thereby incurs the danger of the law. 


try he may bring aſſiſe, Sc. Stat. 27 Hen. 8. c. 10 


ing; now by the Common Jaw, he that firſt entereth, 
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CHALLENGE, Calumnia (from the Fr. chalenger) is 
uſed in the law for an exception to jurors, who are re- 
turned to paſs on a trial. d this challenge to jurors is 
either made to the array, or to the poll: to the array is, 
when exception is taken to the whole number impannel- 
led; and to the poll is, when ſome one or more are ex- 
cepted againſt, as not indifferent. Challenge to jurors is 
alſo divided into challenge principal or peremptory ; and 
challenge pur cauſe, i. e. upon cauſe or reaſon : challenge 
principal or 1 is that which the law allows with- 
out cauſe alledged or further examination; as a priſoner 
at the bar, arraigned for felony, may challenge perempto- 
rily the number allowed him by law, one after another, 
alldaing no cauſe but his own diſlike, and they ſhall be 

t off, and new taken in their places: but yet there is a 
difference between challenge principal and challenge pe- 
remptory ; this being uſed only in matters criminal, and 
barely without cauſe alledged ; whereas that is in civil 
actions for the moſt part, and by aſſigning ſome ſuch cauſe 
of exception as being found true the law allows. Staundf. 
P. C 124, 157. Lamb. Eiren lib. 4. cap. 14. In treaſon, 
and petit treaſon, the number of thirty ive jurors may be 
peremptorily challenged, without ſhewing any cauſe in 
favour of life; and in murder and Laus, twenty :- and 
more may be challenged ſhewing cauſe. 1 Inſt. 155. 
22H.8. c. 14. 1 P. & M. cap. 10. 

A perſon indicted of treaſon may challenge thirty ſive 
of thoſe returned on the panel of jurors to try him, with- 
out cauſe ſnewn; and if two or more are to be tried, they 
may challenge ſo many each, but then they are to be tried 
ſingly, or all may challenge that number in the whole, and 
be tried jointly. 3 Salk. 81. By Stat. 3 Hen. 7. c. 14. 
In treaſon for compaſling to kill the King, Cc. no chal- 
lenge ſhall be allowed but for malice. If a priſoner chal- 
lenge peremptorily more than allowed, he is to be dealt 
with as one ſtanding mute, Sc. And ſome ſtatutes 
which take away the benefit of clergy from felons, ex- 
clude thoſe their clergy who peremptorily challenge more 
than twenty, whereby they are liable to judgment of 
death. 2 Hawk. P. C. 414. Vide 22 H. 8. c. 14. 28 H. 
8. c. 1. 1 Ed. 6. c. 12 f. 11. 3& 4W. S. M. c. g. 
But if the offender be within the benefit of the clergy, 
tl challenge ſhall be over-ruled, and the party put upon 

is trial, 

The King cannot challenge peremptorily in murder, &c. 
without ſhewing cauſe. Moor 595. And by Stat. 33 
Ed. 1. St. 4. if thoſe who proſecute for the King chal- 
lenge a juror, they ſhall aſſign the cauſe ; and if they 
alledge not a good cauſe, the inqueſt ſhall be taken. 
All peremptory challenges are to be taken by the party 
himſelf; and where there are divers challenges, they 
muſt be taken all at once. But there can be no challenge 
till the jury is full ; and then the array is to be challeng- 
ed before one of them is ſworn. Hob. 2 35. Where the 
King is party, if the other ſide challenge a juror above the 

number allowed by law, he ought to ſhew the cauſe of 
his challenge immediately. 1 Bulft. 191. A defendant 
ſhall ſhew all cauſes of challenge, before the King ſhall 
ſhew any. 2 Hawk. 413. And the King ought not to 
ſhew his cauſe of challenge before all the jurors are called 
over; for if there are enough beſides thoſe challenged, 
there will be no occaſion to ſhew any cauſe why he chal- 
lenged the reſt : but if there afe not enough then he muſt 
ſhew the cauſe of his challenge. Raym. 47 3- 

There may be a principal cauſe of challenge to the ar- 
ay, and a challenge to the favour : a principle cauſe of 
challenge is in reſpect of partiality or default of the ſhe- 
uff, Sc. and not in reſpect of the perſons returned; and 
this partiality in the ſheriff, may be by reaſon of kindred, 
or affinity to the plaintiff or defendant ; or if one of the 
Jury is returned at the nomination of the plaintiff or de- 

t; if a knight be not returned,' when a peer is 
party, &c. 1 Inſt. 156, 157. 

Challenge to the favour is where the plaintiff or defend- 
ut is tenant to the ſheriff, or if the ſheriff's ſon hath mar- 
med the daughter of the party, Sc. and is alſo when 
ather party cannot take any principal challenge, bu 
Bet cauſe of favour; and cauſes of favour are infinite. 
"Ut where the King is party, one ſhall not challenge the 
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Inſt. 592. Where challenge is to the favour, by reaſon 
of kindred to the ſheriff, you muſt ſhew how kin, and 
then the challenge is good. 1 Nelſ. Abr. 423. If one of 
the parties is of affinity to a juror, the juror hath mar- 
ried the plaintiff's daughter, &c. If a juror hath given 
a verdict before in the cauſe, matter or title; if one la- 
bours a juror to give his verdict ; if after he is returned, 
a juror eats and drinks at the charge of either party; if 
the plaintiff, &c. be his maſter, or the juror hath any 
intereſt in the thing demanded, c. theſe are challenges 
to the favour. 2 Roll. Ar. 636. Hob. 294. | 

If the juror is convicted and attainted of treaſon, fe- 
lony, perjury, adjudged to the pillory, or other puniſh- 
ment, whereby he becomes infamous, or is outlawed; or 
excommunicate ; theſe are all principal challenges: but in 
theſe caſes and others, he that challengeth, is to ſhew the 
record, if he will have it take place as a principal chal- 
lenge ; otherwiſe he muſt conclude to the favour, unleſs it 
be a record of the ſame court. 1 Inf. 157- A perſon 
under proſecution for any crime, may, before indicted, 
challenge any of the grand jury, as being outlawed, c. 
or returned at the inſtance of the proſecutor, or not re- 
turned by the proper officer, &c. 2 Hawk. P. C. 215. 

As a ought not to be ſworn on juries, he may be 
challenged : but a peer of the realm tried for treaſon or 
felony, ſhall not challenge any of his peers. Trials per 
Pais 1 30. A juror may be . for defect, as well 
as for any crime; as defect of birth, where he is an alien 
born, of age, becauſe a minor; or of eſtate, for want 
of ten pounds per annum freehold, c. in the ſame county, 
or a taleſman five pounds a year, by Stat. 4 & 5 M. & 
M. c. 24. In corporation towns freemen worth forty 
pounds in goods; are qualified to be jurors for trying 
of felonies. Stat. 23 Hen. 8. c. 13. But on trials in Lon- 
don for high treaſon, every juror ought to have ſuch 
freehold, Sc. as is required by 4 & 5 NV. & M c. 24. 
And common jurors there, are to have lands or goods of 
one hundred pounds value, c. by Stat. 3 Geo. 2. c. 25. 
$ 19. A principal challenge, being found true, is ſuffi- 
cient without leaving it to triers: but if ſome of a jury 


are challenged for favour, they ſhall be tried by the reſt 


of the jury, whether indifferent. 1 H. 158. And 

where a challenge is made to the array, the court appoint 

two triers, who are ſworn, and then the cauſe of favour 
is ſhewed to them, which may be called the iſſue they 

are to try; and if tis proved, then they give their verdict 

that they are not indifferently impanelled ; and this is 

entered of record : but if the favour is not proved, then 

they ſay that the jury was indifferently impanelled, and 

ſo the trial goes on, without making any entry of the 

matter. 1 Bulft. 114. 5 

If one takes a principal challenge againſt a juror, he 

cannot afterwards challenge that juror for favour, and wave 

his former challenge : but a "_ may be made'to the 
polls, after made to the array. Wood 592. A new jury 
1s to be impanelled by the coroner, where the array is 

quaſhed for partiality, Sc. of the ſheriff. If there 
be cauſe of challenge againſt the ſheriff, the proceſs is to 

be directed to the coroners; and if there is cauſe of chal- 

lenge againſt them, the court will appoint certain eliſors, 
againſt whoſe return no challenge can be taken to the 
array, though it may be to the polls. Trials per pais 18. 

If a plaintiff or defendant have action of battery, Sc. 

againſt the ſheriff, or the ſheriff againſt them, it is cauſe 
of challenge: and if either of the parties have action of 
debt againſt the ſheriff; or if the ſheriff hath any parcel 
of land depending on the ſame title as the parties; or 
if he, or his bailiffs who returned the jury, be under the 
diſtreſs of either party, Sc. Theſe are good cauſes of 
challenge. Ibid. 154. Where one of the jurors hath a 
ſuit at law depending with the plaintiff, tis good chal- 
lenge. Stile 129. An action depending betwixt either 

of the parties and a juror, implying malice, is cauſe of 
challenge : and a juror may be challenged for holding 
lands by the ſame title as the defendant. 2 Leon. 40. If 
a perſon owes ſuit of court, &c. to a lord of a hundred 

who is plaintiff, it is a principal challenge, as he is within 
the diſtreſs of the plaintiff, Dyer 176. But it is ſaid to 

be no challenge that a perſon is in debt to either party. 


May for fayour, though the King may do it. Mood 


1 Nelf. Abr, 426. A juror, returned by a wrong name, 
| | mays 
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may be challenged and withdrawn, ſo that the jury ſhall 
not be taken; yet a tales may be granted. 1 Lill. Aby. 
260. And if a juror declares the right of either of the 
parties, &c. it is a cauſe of challenge: though it hath 
been ruled that it is not ſufficient cauſe of challenge, that 

a juror delivered his opinion touching the title of the 
land in queſtion ; becauſe his opinion may be altered on 
hearing the evidence. -Paſch. 23 Car. B. R. 

If there are too demandants in a real action, or two 
' tenants, and one challenge a juror, and the other will not, 
the juror (the challenge being allow'd) ſhalt be drawn 
againſt the reſt. 11 H. 6. 15. Jenk. Cent. 114. To 
ſay of a perſon to be tried for any crime, that he is 
guilty, or will be hanged, &c. is good cauſe of challenge; 

but the priſoner muſt prove it by witneſſes, and not out 
of the mouth of the juryman, who may not be examin- 
ed: and though a juryman may be aſked upon a vorre 
dire whether he hath any intereſt in the caſe, or whether 
he hath a freehold, £&#c. yet a juryman or a witneſs, ſhall 
not be examined, whether he hath been convict of felony, 
or guilty of any crime, &c. which would make a man 
diſcover that of himſelf which tends to make him infa- 
mous, and the anſwer might chatge him with a miſde- 

meanor. 1 Salk. 153. | : 

Default of hundredors is cauſe of challenge by the Com- 
mon law; but by ſtatute 4 & 5 Ann. c. 16. every venire 
facias for trial of iſſues in any court of record, fhall be 
awarded of the body of the proper county ; though this 
extends only to civil cauſes, and not to appeals of felony, 
indictments, Se. 

In a writ of right, four knights were returned; they 
muſt appear with their ſwords, or it will be good cauſe 
of challenge. Moor 67. If one challenge a juror, and the 
challenge is entered, he may not afterwards have him ſworn 
on the jury. And if the defendant do not appear at the 
trial when called, he loſeth his challenge to the jurors, 
though he afterwards appear. 1 Lill. Abr. 259. When 
the jury appear at a trial, before the ſecondary calls them 
to be ſworn, he bids the plaintiff and defendant to attend 
their challenges, Sc. Peremptory challenge taken away 
in high treaſon, per 33 H. 8. c. 23. But this ſeems to 
be altered or rather repealed by 1 & 2 Ph. & M. c. 10. 
§. 7. Sc. Vide theſe two ſtatutes in the quarto edition, 
with the references, in the margin of the ſame.— Alſo 
vide 10 & 11H. 3. c. 23. 24 Geo. 2. c. 18. And 

Tab. to Stat. tit. Challenge, Juries. See Jury. 

CHALLENGE to fight, either by word or letter, or to 
be the bearer of ſuch challenge, puniſhable by fine and 
impriſonment, on indictment, or information. Vide 
Black. Cm. 4 149, 1 50. 

CHAMBERDEKINS, or Chamber-deacons, were certain 
poor Jriſb ſcholars, cloathed in mean habit, and living un- 
der no rule; baniſhed Enzland by Stat. 1 Hen. 5. cap. 7, 8. 

_ CHAMBERLAIN, (Camerarius) Is variouſly uſed in 
our laws, ſtatutes and chronicles : as firſt there is Lord 
Great Chamberlain of England, to whoſe office belongs 
the government of the palace of Weſtminſter, and upon 
all ſolemn occaſions the keys of Weſtminſter- Hall, and the 
court of Requeſts are delivered to him; he diſpoſes of the 
ſword of ſtate to be carried before the king when he 
comes to the parliament, and goes on the right hand of 
the ſword next to the King's perſon : he has the care of 
providing all things in the Houſe of Lords in the time of 
parliament; to him belongs livery and lodgings in the 
King's court, Sc. And the gentleman uſher of the black 
rod, yeornen uſher, Sc. are under his authority. 

The Lord Chamberlain of the Houſhold has the over- 
ſight and government of all officers belonging to the 
King's chamber, (except the bed-chamber, which is un- 
der the Groom of the Stole), and alſo of the wardrobe ; 
of artificers retained in the King's ſervice, meſſengers, 
comedians, revels, muſick, Sc. The ſerjeants at arms 
are likewiſe under his inſpection; and the King's chap- 
lains, phyſicians, apothecaries, ſurgeons, barbers, Sc. 
And he hath under him a Vice-Chamberlain, both being 
always Privy Counſellors. | 

There. were formerly Chamberlains of the King's 
courts. 7 Ed. 6. cap. 1. And there are Chamberlains of the 
Exchequer, who keep a controlment of the pells of re- 
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and treaties with foreign princes, many ancient rece 
the two famous books of antiquity called Denon] 
the Black book of the Exchequer , and the ſtandards of me- 
ney, and weights, and meaſures are kept by them 
There are alſo Undet-chamberlains of the Exchequer, 
who make ſearches for all records in the treaſury ; and 
are concerned in making out the tallies, Sc. The office 
of Chambarlain of the Exchequer is mentioned in the 
Stat. 34 & 35 H. 8. cap. 16. Beſides theſe, we read of 
a Chamberlain of North Wales. Stow. p. 641. 

A Chamberlain of Chefter, to whom it belongs tg re- 
ceive the rents and revenues of that city ; and when there 


receiving and returning of all writs coming thither out 
of any of the King's courts. 

The Chamberlain of London, who is commonly the 
receiver of the city rents payable into the chamber 
and hath great authority in making and determining 
rights of freemen, concerning apprentices, orphans, 


c. 
CHAMBERS OF THE KING, (Regiæ cameræ) The 
havens or ports of the kingdom are ſo called in our an- 
cient records. Mare Clan /. fol. 242. 6 
CHAMBRE DEPIN CT, Anciently Sr. Eduard 
cbamber, now called the painted chamber. i 
CHAMPARTY, or champerty (from the Fr. champ, a 
field, and parti divided, or the Lat. campus, and partitin, 
becauſe the parties in champerty agree to divide the thing 
in queſtion) Signifies a bargain with the plaintiff or de- 
fendant in any ſuit, to have part of the land, debt, or 
other thing ſued for, if the party that undertakes it pre- 
vails therein. 1 Inſt. 368. This ſeems to have becn an 
ancient grievance in our nature; for notwithſtanding the 
ſeveral ſtatutes of 3 Ed. 1. cap. 25. 13 Ed. 1. c. 49. 
28 Ed. 1. c. 11. and 23 Ed. 1. Stat. 2. Sc. and a form 
of a writ framed to them; yet 4 Ed. 3. cap. 11. and 32 
Hen. 8. c. g. enacted, That whereas former ſtatutes pro- 


henceforth it ſhould be lawful for juſtices of the mmin 
Pleas, juſtices of aſſiſe, and juſtices of peace in their quar- 
ter ſeſſions, to inquire, hear and determine this and ſuch 
like caſes, as well at the ſuit of the King, as of the party : 
and this offence is puniſhable by Common law and ſta- 
tute; the Stat. 33 Ed. 1. St. 2. makes the offenders 
liable to three years impriſonment, and a fine at the 
King's pleaſure. By the Stat. 28 E. I. c. II. it is or- 
dained, that fo officer, nor any other, ſhall take upon 
him any buſineſs in ſuit, to have part of the thing in 
plea; nor none upon any covenant, ſhall give up his 
right to another ; and if any do, and be convicted there- 
of the taker ſhall forfeit to the King ſo much of his lands 
and goods as amounts to the value of the part purchaſed, 
Sc. for ſuch maintenance. ; 

In the conſtruction of theſe ſtatutes, it hath been ad- 
judged, that under the word covenant, all kinds of pro- 
miſes and contraQts are included, whether by writing, or 
parol : that rent granted out of land in variance, 15 
within the ſtatute of champerty e and grants of part of the 
thing in ſuit made merely in conſideration of the mainte- 
nance, are within the meaning of this ſtatute ; but not 
ſuch as are made in conſideration of a precedent horelt 
debt, which is agreed to be ſatisfied with the thing in 
demand when recovered.* F. NM. B. 112. 2 Iuſt. 209. 
2 Roll. Abr. 1 1 g. f ; 

It is faid not to be material, whether he who brings 2 
writ of champerty, did in truth ſuffer any damage by it 
or whether the plea wherein it is alledged be determined 
or not. 1 Hawk. 257. A conveyance executed hanging 
a plea, in purſuance of a bargain made before, 1s not 
within the ſtatutes againſt champerty - and if a man pur- 
chaſe land of a party, pending the writ, if it be bona fide, 
and not to maintain, it is not champeriy. F. N. B. 272. 
2 Roll. Abr. 113. But it hath been held, that the pur- 
chaſe of land while a ſuit of equity concerning it is de- 
pending, is within the purview of the ſtatute 28 Ed. 1. 
St. 3. c. 11. Moor 665. A leaſe for life, or years, or à 
voluntary gift of land, is within the ſtatutes of champer') 3 
but not a ſurrender made by a leſſee to his leſſor: or 2 
conveyance relating to lands in ſuit, made by a father to 


ceipts and exitus, and have in their cuſtody the leagues 


| his ſon, Gs: 1. Heut. P. C. 258. The 


is no prince of Wales, and earl of Cheſter, he hath the 


vided redreſs for this evil in the King's Bench only, from 


of 1 


fore the action brought, that he ſhould have part 


carries with it a ſtrong preſumption of champerty. 


564. If any attorney follow a cauſe to be paid in groſs, 
in ſuit is recovered, it hath been adjudg- | 4 26, 7: 
ed that this is champerty. Hob. 117. Every champerty 


when the 


© The giving part of the lands in ſuit, after the end of , nomin 
it, to a counſellor for his wages, is not champerty, if there | in which they were held. Eve 
de no precedent bargain relating to ſuch gift — 1 had a right to be preſent in theſe aſſemblies. Nobert. 
had been agreed between the eounſelſor and his eliem 1 C. V. I V. 459. b 5 | 

. for . _— Where a man cm] an unlawful Fan 
then it would be champerty. Bro: Champert: g. by misfortune or chante, and not by deſign, it's a defici- 
Rick dangerous to meddle Nah any ſuch gift, ſince FA El 
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of the will; as here it obſerves a total neutrality, 
wants one main ingredient of a crime. Jide Black. Com. 
See Homicide. — 

CHANCELLOR, (Canzellarius) Was at firſt only a 


implies maintenance; but every maintenance is not | chief notary or ſcribe under the Emperor, and was call- 


champerty ; for champerty is but a ſpecies of maintenance. 


Crom. Fur. 39. 2 Inft. 208. 
CHAMP 


part of the gain. 33 Ed. 1. St. 2. Champertores 


wel compi participes, ſunt qui per ſe vel per alios placita mo- 


vent, vel movere faciunt, & ea ſuis ſumptibus proſe 
ad cumpi partem, vol pro parte lucri habenaa. 
Artic. ſuper Chart. 11. N 


Hen. 3. Theſe champions, mentioned in our law 
and hiſtories, were uſually hired ; and any one 


udged from him to Sir Jobn 


* George the Third. 


ſome 
perſe 


ed Cantellarius, becauſe he ſate infra Cancellos, to avoid the 
crowd of the people. This word is by ſome derived 


TORS, By ſtatute, are thoſe who move | from-Cancello, and by others from Cancellis, an incloſed 
pleas or ſuits, or cauſe them to be moved, either by their | or ſeparated 
own procurement, or by others, and ſue them at their 
proper coſts, to have part of the land in variance, or 


place, or chancel, encompaſſed with bars, 
to defend the judges, and other officers from the pteſs of 
the publick; And Cancellarius originally, as Eupanis 
thinks, ſignified only the regiſter in court; Grapharios, 
JSctl. qui conſcribendis & excipiendis judicum actis dant ope- 


— 


ntur | ram but this name and officer is of late times grea 


tat. 2. 


CHAMPER TY, (campi-partitis) Is a ſpecies of main- 
tenance, and'puniſhed in the ſame manner. Black. Com. 


books 
might 


hire them, except parricides, and thoſe who were accu- 
ſed of the higheſt offences: before they came into the 
field, they ſhaved their heads, and made oath that they 
believed the perſons who hired them, were in the right, 
and that they would defend their cauſe to the utmoſt 
of their power; which was always done on foot, and 
with no other weapon than a ſtick or club, and a ſhield : 
and before they engaged, they always made an offer- 
ing to the church, that God might aſſiſt them in the a : 
battle. When the battle was over, the puniſhment of | abſolute, the other ordinary; meaning, that although by 
a champion overcome, and likewiſe of the perſon. for e he 7 
whom he fought, was various: If it was the champion of | form of proceeding as other inferior judges ; in his ab- 
a woman for a capital offence, ſhe was burnt, and the 
champion hanged : If it was of a man, and not for a capital 
crime, he not only made ſatisfaction, but had his right 
hand cut off; and the man was to be cloſe confined in 
ok till the battle was over. Brad. lib. 2. c. 35. See 


; G * 
CHAMPION OF THE KING, (campro regis) Is an 
ancient officer, whoſe office it is at the coronation of our 
Kings, when the King is at dinner, to ride armed cap-a- 
fe into Weftminfter- Hall, and by the proclamation of a 
herald make a challenge, That if any man ſhall deny the 
King's title to the crown, he is there ready to defend it in 
ſingle combat, c. Which being done the King drinks to 
him, and ſends him a gilt cup, with a cover full of wine, 
which the champion drinks, and hath the cup for his fee. 
This office, ever ſince the coronation of King Richard II. 
when Baldwin Freville exhibited his petition for it, was 
Dymocke his competitor, 
h claiming from Marmion,) and hath continued ever 
lnce in the family of the Dymockes ; who hold the ma- 
nor of Scrrvelſby in Lincoluſbire, hereditary from the Mar- 
mM, by grand ſerjeanty, viz. That the lord thereof 
ſhall be the King's — as aboveſaid. Accordingly 
dr Edward Dymocke performed this office at the corona- 
non of King Charles IT. And a perſon of the name of 
Dymche performed it, at the coronation” of his preſent 


V S DES MARS, and les champs de Mai, Aſſem- 
ies of the ancient Gauds, to deliberate on whatever relat- 
to the general welfare of the nation. Theſe aſſemblies 
Ne called champs, becauſe according to the cuſtom of all 
barous nations, they were held in the open air, in 

plain capable of containing the vaſt number of 
ons who had a right to be preſent. They were de- 


advanced, not only in this but in other kingdoms ; for 
he is the chief adminiſtrator of juſtice, next to the ſove- 
reign, who anciently heard equitable cauſes himſel, 
All other juſtices in this kingdom are tied to the ſtrict 
rules of the law, in their judgments ;. but the Chancellor 


V.1 £5 of | 
, CHAMPION, (campio) Is taken in the law not only | hath power to moderate the written law, governing tis 
for him that fights a combat in his own cauſe, but alſo |judgment by the law of nature aud conſcience, and or- 
for him that doth it in the place or quarrel of another. 
Brad. bib. 3. Trac. 8. cap. 21. And in Sir Edward 0 ' 
Biſbe's notes on Upton, fol. 36. you will find that Henry keeper of the King's conſcience. According to a late 
de Ferneberx, ſor 30 marks fee, did by charter covenant | treatiſe, the Chancellor originally preſided over a political 
to be un to Roger abbot of Glaſtenbury. An. 42. 


dering all things juxta equum & bonum: and having the 
King's power in theſe matters, he hath been called the 


college of ſecretaries, for the writing of treaties, grants, 
and other publick buſineſs; and that the court of equity 
under the old conſtitution was held before the King and 


buſineſs of every kind was kept: and at firſt the Chan- 
cellor became a judge to hear and determine petitions to 
the King, whici: were referred to him; and in the end 
as buſineſs increaſed, the people intitled their ſuits to the 
Chancellor, and not the King: and thus the Chancellor's 
equitable power had by degrees commencement by 
ſcription.  Hift. Chan. p. 3, 10, 44. 

/ Staundford ſays, the Chancellor hath two powers; one 


his ordinary power, in ſome caſes, he muſt obſerve the 


ſolute power he is not limited by the law, but by conſci- 
ence and equity, according to the circumſtances o 
things. And though Polydore Virgil, in his hiſtory of Eng- 
lann makes William the Firſt called the Conqueror, the 
founder of our Chancellors; yet our antiquary Mr. Dug- 
dale, has ſhewn,that there were many Chancellors of England 
long before that time, which are mentioned in his Origi- 
nes Juridiciales, and catalogues of Chancellors; and Sir 
Edward Coke im his fourth Inſtitute ſaith, it is certain, 
That both the Briiiſb and Saxon Kings had their Chan- 
cellors, whoſe great authority under their Kings were 
in all probability drawn from the reaſonable cuſtom of 
neighbouring nations, and the Civil Law. 
He that bears this chief magiſtracy, is ſtiled the Lord 
High Chancellor of Great Britain, which is the higheſt 
honour of the long robe; being made per hs 19+ 
ni fivillt ſibi dominum regem, and by taking his 
— * RF us may be made ſo at will, by pa- 
tent, but tis faid not for life, for being an ancient of- 
fice, it ought to be granted as hath been accuſtomed. 
2 Inft. 87. But Sir Edward Hide, afterwards Earl of 
Clarendon, had a patent to be Lord Chancellor for life, 
though he was diſmiſſed from that office, and the patent 
declared void. 1 Sid. 338. ; 
By the Stat. 5 Elrz. cap. 18. the Lord Chancellor and 
Keeper have one and the ſame power; and therefore ſince 
that ſtatute, there cannot be a Lord Chancellor and Lord 


gold, whi 


delivered to the Biſhop of Durham, and 
made him 


which he delivered to the Biſhop of London to keep; but 
ws this day there being but one great ſeal, there . 
XX 


de Mars and & Mai, from the months 
freeman ſeems to have 


and doth not co-operate with'the deed ; which therefore 


his counſel in the palace, where one ſupreme court for 


Keeper at the ſame time; before there might and hat | 
been. 4 Inf. 78. King Hen. 5. had a great ſeal of 


rd Chancellor, and alſo another of filver, 
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by a Lord Chancellor and Lord Keeper at once, and be- 
* Cſs they are but one office, as is declared by 5 Eliz. 

C. 18. and the taking away the ſeal determines the office. 
x Sid. 328. But the Lord Bridgman was Lord Keeper, 
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0 
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and Lord Chief Juſtice of the Pleas, at the ſame; 
time; which offices were held not to be inconſiſtent. 
Bid. By 1 V. & M. cap. 21. Commiſſioners appointed 


to exccute the office of Lord Chancellor, ma exerciſe all 


the authority, juriſdiction, and execution of laws, which 
the Lord Chancellor or Lord Keeper, of right ought to 
uſe and execute, Sc. ſince which ſtatute this high office 
hath been ſeveral times in commiſſion; though generally 
on the diſmiſſion of a Chancellor, till another was ap- 
inted. = _—_ + | ; 12 l 5 

Lehe Lord Chancellor, now there is no Lord High 
Steward, is accounted the firſt officer of the kingdom; 
and he not only keeps the King's great ſeal, but all pa- 
tents, commiſſions, warrants, Cc. from the King, are 
peruſed by him before ſigned: and he has the diſpoſal 
of all eccleſiaſtical benefices in the gift of the crown un- 
der 20/. a year in the King's books, which has occa- 
ſioned this office to be formerly poſſeſſed by a clergyman. 
He by his oath ſwears well and truly to ſerve the King, 
and to do right to all manner of people, &c. In his 
- Judicial capacity, he hath divers afliſtants and officers, 
viz. The Maſter of the Rolls, the Maſters in Chancery, 
Sc. And in matters of difficulty, he calls one or more 


of the chief juſtices, and judges to aſſiſt him in making 


his decrees ; though in ſuch caſes they only give their 
advice and opinion, and have no ſhare of the Judicial 
authority. 1 
As to the Maſter of the Rolls, he hath judicial power; 
and is an aſſiſtant to the Lord Chancellor when preſent, 
and his deputy when abſent, but he has certain cauſes 
aſſigned him to hear and decree, which he uſually doth 
on certain days appointed at the chapel of the rolls, 
being aſſiſted by one or more Maſters in Chancery: he 
is, by virtue of his office, chief of the Maſters of Chan- 
cery, and chief clerk of the petty-bag office. 

The twelve Maſters in Chancery fit ſome of them in 
court, and take notice of ſuch references as are made to 
them, to be reported to the court, relating to matters of 
practice, the ſtate of the proceedings, accounts, Sc. and 
they alſo take affidavits, acknowledge deeds and recog- 
niſances, c. | | 

The fix clerks in Chancery tranſact and file all pro- 


ceedings by bill and anſwer; and alſo iſſue out ſome pa- 


tents that paſs the great ſeal ; which buſineſs is done by 
their under clerks, each of whom has a ſeat there, and 


whereof every fix clerk has a certain number in his office, 


uſually about ten. | 

The Curſitors of the court, four and twenty in number, 
make out all original writs in Chancery, which are re- 
turnable in C. B. Sc. and among theſe the buſineſs of 
the ſeveral counties is ſeverally diſtributed. 

The Regiſter is a place of great importance in this 
court, and he hath ſeveral deputies under him, to take 
cogniſance of all orders and decrees, and enter and draw 
them up, &c. 4 rb os 

The Maſter of the Subpœna Office iſſues out all writs 
of ſubpana. | 

The Examiners are officers in this court, who take the 
depoſitions of witneſſes, and are to examine them, and 
make out copies of the depolitiong. . ., -. | 

The Clerk of the Affidavits files all affidavits uſed in 
court, without which they will not be admitted. | 

The Clerk of the Rolls fits conſtantly in the rolls to 
make ſearches for deeds, offices, &c. and to make out 
copies. 

The Clerks of the Petty-Bag Office, in number three, 
have great variety of buſineſs that goes through their 
hands, in making out writs of ſummons to parliament, 
conge d elires for biſhops, patents for cuſtomers ; liberates 
upon extent of ſtatute-ſtaple, and recovery of recogni- 
ſances forfeited, Sc. And alſo relating to ſuits for and 
againſt privileged perſons, &c. And the clerks of this 
office have ſeveral clerks under them. WO | 

The Uſher of the Chancery had formerly * receiving 
and cuſtody of all money ordered to be depoſited in court, 
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and paid it back again by order: but this buſineſs hat 
er late aſſumed by the Maſters in Ch 
And anno 12 Geo. 1. c. 32. a new officer was appointed 
by ſtatute, called Accountant-General, to receive the 
money lodged in court, and convey the ſame to the 
Bank, to be there kept for the ſuitors of the court. 

Then there is a Serjrant at ums, to whom perſons 
ſtanding in contempt are brought up by his ſubſtitutes 


as priſoners. | 
as ſtand committed by the court, c. 

And beſides theſe officers, there is a Clerk of the Crown 
in Chancery; Clerk and Controller of the Hanaper; 
Clerk for inrolling letters patent, Sc. not employed in 
proceedings of equity, but concerned in making out com- 
miſſions, patents, pardons, Cc. under the great ſeal, and 
collecting the fees thereof. A Clerk of the Faculties, 
for diſpenſations, licences, Sc. Clerk of the Preſents. 
tions, for benefices of the crown in the Chancellor's gift: 
Clerk of Appeals, on appeals from the courts of the 
Archbiſhop to the court of Chancery : and divers other 
officers, who are conſtituted by the Chancellor's com- 
miſſion, | ; 

Chancellor of the Dutchy of Lancaſter, A great officer 
whoſe office is principally to determine controverſies he. 
tween the King and his tenants of the dutchy land, and 
otherwiſe to direct all the King's affairs belonging to that 
court. The Chancellor is the chief judge of the Dutchy 
Court, who in difficult points of law is-uſually aſſiſted by 
two judges of the Common law, out of one court or other, 
to decide the matter in queſtion ; this court is held in 
Weſtminſter-Hall,and was formerly much uſed in relation 
to ſuits between tenants of dutchy lands, and againſt ac- 
countants and others for the rents and profits of the ſaid 
lands. Under the Chancellor of the Dutchy, are an 
Attorney of the Court, one Chief Clerk or Regiſter, and 
ſeveral auditors, c. This officer is mentioned in the 
Stat. 3 Ed. 6. c. 1. and 5 id. c. 26. | 

Chancellor of the Exchequer, Is likewiſe a great officer, 
who tis thought by many was originally appointed for 
the qualifying extremities in the exchequer, he ſome- 
times ſits in court, and in the exchequer- chamber; and 
with the judges of the court, orders things to the King's 
beſt benefit. He hath by the Stat. 33 H. 8. c. 39. power 
with others, to compound for the — upon penal 
ſtatutes, bonds and recognizances entered into to the 
King: he hath alſo great authority in the management of 
the royal revenue, Sc. which ſeems of late to be his chief 
buſineſs, being commonly the firſt commiſſioner of the 
treaſury. And though the court of equity in the Ex- 
chequer- chamber, was intended to be holden before the 
treaſurer, Chancellor, and barons; it is uſually before 
the barons only. When there is a Lord-treaſurer, the 
Chancellor of the Exchequer is Under-treaſurer. 
|. Chancellor of the Order of the Garter, Stow's Annals, 
pag. 706. Chancellor of the Untverfities. See 9 Hen. 5. 
c. 8. Chancellor of the Dioceſe, 32 Hen. 8. c. 15. (han- 
gellor in Cathedral Churches : his office is thus deſcribed 
in the Monaſticon, and the ſtatute of Litchfield, viz.—— 
Lettiones legendas in ecclefia per ſe vel per ſuum vicariur: 
auſcultare, male legentes emendare, ſcholas conferre, figilla ad 
cauſas conferre, literas capituli facere & conſig nare, libros 
ſervare, quotieſcungq; voluerit predicationes in ecclefia vel ex- 
tra eccleſiam "ery & cui voluerit predicationis offictum 
afſſignare. Mon. Angl. Tom. 3. p. 24, 339. 

CHANCEMEDLEY, (from the Fr. chance, lapſus, and 
meler, miſcere) Signifies the caſual killing of a man not 
without the killer's fault, though without any evil inten- 
tion; and is where a perſon is doing a lawful act, and a 
perſon is killed by chance thereby: for if the act be un- 
lawful, it is felony. If a — caſts (not intending 
harm) a ſtone, which happens to hit one, whereof he 
dies: or ſhoots. an arrow in a highway, and another 
that paſſeth by is killed therewith : or if a workman, in 
throwing down rubbiſh from a houſe, after warning to 


ing his ſcholar, a maſter his ſervant, or an officer in 
whipping a criminal, in a reaſonable manner, happens to 
occaſion his death; it is chancemedley and miſad ven- 


But 


A Warden of the Fleet, who receives ſuch Priſoners © 
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take care, kills a perſon: or a ſchool-maſter, in correct- | 


ture. 3 Inſt. 56. Dalt. 351. ., 
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But if a man throws ſtones in a highway, where per- 
ſons uſually paſs: or ſhoot an arrow, c. in a market 
place, among a great many people : or if a workman caſt 
down rubbiſh from a houſe, in cities and towns, where 
people are continually paſſing: or a ſchool maſter, &c. 
correct his ſervant or ſcholar, Gc. exceedin the bounds 
of moderation, it is man-ſlaughter ; and if with an im- 
proper inſtrument of correction, as with a ſword or iron 
bar, or by a kicking, ſtamping, &c. in a cruel mannner, 
it is murder. Terms de Dey, H. P. C. 58, 31, Sc. Kel. 
40, 65, 113. If a man whips his horſein a ſtreet to make 
him gallop, and the horſe runs over a child and kills it, 
it is manſlaughter: but if another whips the horſe, 
tis manſlaughter in him, and chancemedly in the rider. 
H B. C. 48, 50. And if two are fighting, and a third 
perſon coming to part them is killed by one of them, 


. 


without any evil intent, yet this is murder in him; and 


not manſlaughter by chancemedly or miſadventure: and 
if they were met with prepenſed malice, the one intend- 
ing to kill the other, then it is murder in both. Terms 
Ley. In chancemedly the offender forfeits his goods; 
but hath a pardon of courſe, - Stat. 6 Ed. 1. c. 9. See 
Homicide, | | 
CHANCERY, (cancellaria) Is the higheſt court of ju- 
dicature in this kingdom next to the parliament, and of 
very ancient inſtitution. The Juriſdiction of this court 
is of two kinds; ordinary, or lægal; and extraordinary, or 
abſolute. The ordinary juriſdiction, is that wherein the 
Lord Chancellor in his proceedings and judgments, 1s 
bound to obſerve the method and order of the Common 
Jaw; and in ſuch caſes the proceedings have been uſually 
in Latin, and filed- or inrolled in the petty-bag office : 
and the extraordinary or unlimited power, is that juriſ- 
dition which this court exerciſeth in caſ-s of equity, 
wherein relief is to be had by way of Engliſh Bill and 


anſwer. ; 

The Ordinary Court hold pleas of recognizances ac- 
knowledged in the Chancery, writs of ſcire factas for 
repeal of letters patent, writs of partition, Sc. and alſo 
of all perſonal actions, by or againſt any officer of the 
court; and by acts of parliament of ſeveral offences and 
cauſes : all original writs ; commiſhons of bankrupt; of 
charitable uſes ; of ideots, and lunacy, &c. iſſue out of 
this court, for which it is always open ; and ſometimes 
a ſuperſedeas or writ of privilege, hath been here granted 
to diſcharge a perſon out of priſon : one from hence 
may have an habeas corpus, prohibition, Sc. in the vaca- 
tion; and here a ſubpæna may be had to force witneſſes 
to appear in other courts, when they have no power to 
call them. 4 ft. 79. 1 Danv. Abr. 776. 

But in proſecuting cauſes, if the parties deſcend to 
iſſue, this court cannot try it by jury; but the Lord 
Chancellor delivers the record into the King's Bench to 
be tried there; and after trial had, it is to be remanded 
into the Chancery, and there judgment given: though 
if there be a demurrer in law, it ſhall be argued and 
achudged in this court. ; 

When there is demurrer upon part, and iſſue upon 
part, the record being in B. R. that court ought to give 
Judgment, becauſe there can be but one execution ; and 
if the record come thither entirely, they cannot ſend it 
back again. 1 Mod. Rep. 29. But ſee 4 Inft. 80. Up- 
on a judgment given in this court, a writ of error lies 
returnable in B. R. 4 Inſt. 80. 

he Extraordinary Court, or Court of equity, proceeds 

y the rules of equity and conſcience, and moderates the 
ngour of the Common law, conſidering the intention ra 
ther than the words of the law. It gives relief for and 
2ganſt infants, notwithſtanding their minority: and for 
and againſt married women, notwithſtanding their cover- 
ture: in ſome caſes a woman may ſue her huſband for 
maintenance; ſhe may ſue him when he is beyond ſea, 
&c. and be compelled to anſwer without her huſband : all 
frauds 4nd deceits, for which there is no redreſs at Com- 
mon law: all breaches of truſt and confidence; and 
accidents, as to relieve obligors, mortgagors, c. againſt 

| 3 and forfeitures, where the intent was to pay the 

are 


Ec. ſhall not bind, where a-thing may be done after, or 


here remedied : for in Chancery, a forfeiture, | 46 
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| compenſation made for it. 1 Danv. 5 52. 
t Roll. Abr. 37 3. | PRE 

Alſo this court will give relief againſt the extremity of 
unreaſonable engagements, entered into without conſidara 
ation: oblige creditors that are unreaſonable; to com- 
-pound with an unfortunate debtor : and make executors; 
Sc. give ſecurity and pay intereſt for money that is to lie 
long in their hands. 2 Vent. 346. Here executors may 
ſue one another, or one executor alone be ſued without 
the reſt: order may be made for performance of a will: 
it may be decreed who ſhall have the tuition of a child: 
this court may confirm title to lands, though one hath 
loſt his writings; render conveyances, defective through 
miſtake, c. good and perfect; but not defects in a vo- 
luntary conveyance, unleſs where intended as a proviſion 
for younger children. 2 Vent. 265. © ge: 

In Chancery, copyholders may be relieved againſt the 
ill uſage of their lords; incloſures of lands that are 
common be decreed ; and this court may decree money 
or lands given to charitable uſes : things in action upon 
aſſignment on conſideration : oblige men to account with 
each other: avoid the bar of actions, by the ſtatute of 
limitations, Sc. for debts thus barred, are ſtill debts in 
equity, and the duty remains. 1 Danv. Abr. 749, 750, 
Sc. 1 Salk. 154. | 

But in all caſes, where the plaintiff can have his remedy 
at law, he ought not to be relieved in Chancery : and a 
thing which may be tried by a jury, is not triable in this 
court. Darv. 763. Alſo long leaſes, as for 1000 years; 
naked promiſes ; verbal agreements not executed; eſtates 
deriv'd under conceal'd titles, Sc. have been refuſed relief 
in this court: and mortgages are not relievable in equity 
after twenty years, where no demand has been made, or 
intereſt paid, or there are not other particular circum- 
ſtances, Ic. 2 Vent. 340. A bond, when neither the prin- 
cipal nor intereſt hath been demanded in 20 years, will 
be preſumed in equity to be fatisfied, and be decreed to 
be cancelled , and a perpetual injunction may be granted 
to ſtay proceecings thereon. 1 Ch. Rep. 79. Finch Rep, 
78. A deed-appearing to be cancelled, has been decreed 
to be a good deed, on ſpecial circumſtances : and a de- 
fendant having ſuppreſſed a ſettlement, whereby a re- 
mainder in tail was limited, Sc. upon proof that the 
deed came to his-hands, the plaintiff had a decree in 
Chancery to hold the eſtate. 1 Ch. Caf. 249. 2 Vern: 
Rep. 280. Articles of agreement upon marriage reduc'd 
into writing, though not ſign'd by either party, being 
proved to be agreed to, were decreed to be perform'd, 
2 Vern. 200. Alſo an agreement in writing made ſince 
the ſtatute of frauds, has been decreed to be diſcharged by 
parol. 1 Vernon _ 240. An underhand agreement. 
may be (et aſide as fraudulent : and articles, a deed of 
conveyance executed, and a fine in purſuance thereof, 
were ſet aſide in Chancery for fraud, where the party was 
impoſed upon. Did. 205. A deed not fraudulent at 
firſt, may become ſo afterwards; and if one add a ſeal 
to a note, which is good without it, he will loſe his 

ſecurity; and a bill of exchange being gained by fraud, 
equity will relieve againſt it, and decree that the money 
ſhall be repaid, Sc. 2 Vern. 123, 162. | 
A releaſe ſhall be 2 for er, where there is 
uppreſſio vert, or ſuggeſtio falſi; and a releaſe may be (et 
oy 1 Chancery by reaſon of the np of 
the party that gave it. 1 Yern. Rep. 20, 32. A will 
concerning lands, may be avoided in a court of equity 
when obtained by fraud: a mortgage made by a man 
ſubſequent to his will ſhall be a revocation pro tanto only 
in equity, and not of the whole will, Sc. 2 Ch. Rep. 97. 
An heir may be relieved in equity againſt a contingent 
contract, made during his father's life, to pay a large ſum 
of money, if he outlives his father, when it is uncon- 
ſcionable. 2 Chan. Rep. 397. And a broker who had 
made it his buſineſs to ſell goods at extravagant rates to 
young perſons, to be paid five for one upon the deaths of 
their fathers; was decreed to deliver up ſecurities thug 
obtained for great ſums, on payment of what he had 
really paid to the plaintiff, and for his uſe, Cc. 1 Vern. 


2 Vent. 352. 


y. | 
A purchaſer of land without notice of an incumbrance, 


22 not be hurt thereby in equity; and in pleading a 


purchaſe, 


* 


purchafe, the defendant ought to deny notice of incum- 

rock, Sc. No intereſt will be allowed in Chancery 
for book-debts ; nor ſhall intereſt money be allowed to 
be made principal on ſecurities, ſo as to make intereſt 
upon intereſt, unleſs it be where intereſt money is reduced 
to a ſtated ſum, Cc. 3 Ch. Rep. 65. 1 Vern. 169. 2 
Ch. Rep. 2886. 

It has been held, that the court of Chancery cannot aſ- 
ſeſs damages for a treſpaſs, &c. but it ought to be aſcertain- 
ed by a jury at law, and not otherwiſe. - 1 Ch. Rep. 230. 
'A bill may be brought for diſcovering the contents of a 
letter which would diſcharge the plaintiff of an action at 
law, before verdict. 3 Ch. Rep. 17. Indentures of ap- 
prenticeſhip have been decreed to be delivercd up, and 
the money given with the apprentice to be paid back by 

the maſter, on ill uſage of the apprentice, c. Finch 
Rep. 12.5. Charity lands being let at a great under-value, 
as was found by inquiſition, on a commiſſion of charita- 
- ble uſes, the leaſe was avoided in equity, and the leſſee 
decreed to pay the arrears in rent according to the firſt 
value, and to yield up the poſſeſſion. 2 Vern. 415. 

A grazier's cattle, driving to London, were diſtrained 
in grounds for the innkeeper's rent, and in replevin the 
landlord had judgment at law; but the grazier was re- 
lieved in equity againſt it. 2 Vern. Rep. 129. Trials 
and iſſues at law are frequently directed out of the court 
of Chancery; and ſometimes it is ordered, that after 
trial, the parties ſhall reſort to the court on the equity re- 
ſerved, Sc. This court will not retain a ſuit for any 
thing under 101. value, except it be in caſes of charity; 
nor for lands, c. under 40s. per annum: and reſuſes 
relief in ſuits where the ſubſtance of them tends to the 
overthrow of an act of parliament ; or any fundamental 
point of the Common law. 

If a man loſes his obligation, he ſhall not be relieved 
for his debt, being againſt a maxim in law. 1 Danv. 
54. And anexecutor in a court of equity ought not to 
be compelled to pay legacies before bonds, &c. for this 
is againſt the common law: ſo in many other caſes. Mid. 
756. And where a man by his own act deſtroys his re- 
medy at law, he ſhall not be relieved in equity : but in 
© caſe of an apparent fraud, or in a dubious caſe in law, of 
whick the party could not have conuſance, relief may be 
had in equity againſt a ſtatute. Bid. 755, 759. De- 
fendants may not be regularly relieved in Chancery, after 
judgment in law : though decrees are made in ſuch caſes : 
but on perſons being committed for non-performance, 
they have been formerly diſcharged by habeas corpus. 
Cro. Elis. 220. 1 Roll. Rep. 252. 1 Nelf. Abr. 432. 

It is common to give relief in Chancery, notwithſtand- 
ing there is an agreement between the parties that there 
ſhall be no relief in law or equity. 1 Mod. 141, 205. 
And where a party hath both law and equity on his fide, 


* 


it will prevail againſt equity only. 1 Danv. Abr. 39 3. | 


which vide. If a portion be given to a woman, provided 
ſhe marries not without conſent of a certain perſon, al- 
though ſhe marries without ſuch conſent, ſhe ſhall be re- 
lieved in Chancery, and have her portion : but if the 
portion, on ſuch marriage, had been limited over to an- 
other, it would be otherwiſe. 1 Danv. 552. 1 Mod. 
300. If a father, on the marriage of his ſon, take a 
bond of the ſon that he ſhall pay him ſo much, 6c. this is 
void in equity, being adjudged by coercion while he is 
under the awe of his father. 1 Salk. 158. Alſo where a 
ſon, without privity of the father, treating the match, 
gives bond, to return any part of the portion, in equity it 
is void. Bid. 156. A man is not bound to diſcover the 
conſideration of a bond generally given, which in itſelf 
implies a conſideration, Hard. 200. If a factor to a 
merchant hath money in his hands, it ſhall be accounted 
his own; for equity cannot follow money; but it may 
goods to make them the merchant's, which may be 
known, though money cannot. 1 Salk. 260. | 
Money articled to be laidout in lands, ſhall be taken as 
land in equity, and deſcend to the heir. Bid. 1 54- 
Perſonal eſtate in the hands of executors, ſhall be applied 
in diſcharge of the heir, where there is ſufficient aſlets to 
pay the debts and legacies. 1 Danv. 770. There ſhall 
be no bill in equity againſt an executor, to diſcover aſſets 
before a ſuit commenced at law. Hard. 115. Sed qu. 


CHA 
legal aſſets ſhall-be applied in a courſe of adminiſtration - 
but equitable aſſets amongſt all the ereditors propertion- 
ably, on a bill brought, Sc. 2 Ver. Ch. Rep. 62. 
Where truſtees convert money raiſed out of land for pay- 
ment of debts, to their on uſe, the heir ſhall have the 
land diſcharged, -which hath borne its burden, and the 
truſtees are liable to the debts in equity. 1 Salt. 153. 
If leſſee for years, without impeachment of waſte, about 
the end of his term cuts down timber-trees, the court 
of Chancery by injunction may ſtop the cutting down of 
the trees, it being againſt the public good to deſtroy tim- 
ber. 1 Roll. Abr. 380. And tenant after poſſibility of 
iſſue extinct, or for life, difpuniſhable of waſte, may be 
ſtopped in equity from pulling down houſes, Sc. 1 
Danv. 761. - 

The king cannot create a court of equity at this day ; 
but the ſame muſt be done by act of parliament. 4 If. 
84. And though the power of the Chancery is very 
great, and it may reſtrain other courts that exceed their 
Juriſdiction, and remove ſuits to itſelf by certiorari, yet 
it is no court of record; and therefore tis ſaid can bind 
the perſon only, and not the eſtate of the defendant, 
Sc. And if he will not obey the decree of the court, he 
ma ba committed to the Fleet till he does. 1 Danv. 

« 749. | 

There are ſeveral ſtatutes relating to the court of Chan- 
cery. By 28 Ed. 1. c. g. The court of Chancery is to 
follow the king. By the 18 Ed. 3. fat. 5. The oaths of 
the clerks in Chancery are appointed. The Chancellor 
and Trearurer may correct errors in the Exchequer, 
Whoſoever ſhall find himſelf grieved with any ſtatute 
ſhall have his remedy in Chancery. 36 Ed. 3. c. 9. 
31 Ed. 3. flat. 1. c. 12. And ſee 15 R. 2. c. 12. 17 
R. 2. c. G. & 4 H. B. c. . 5 

No ſubpœna or other proceſs of appearance, ſhall iſſue 
out of Chancery, c. till after a bill is filed, (except bills 
for injunctions to ſtay waſte, or ſuits at law commenced), 
and a certificate thereof brought to the ſubpana office. 4 
& 5 Aun. c. 16. And for preventing vexatious ſuits, it 
is enacted, that upon the plaintiff's diſmiſſing his own bill, 


cution, the plaintiff ſhall pay to the defendant full coſts, 
Sc. Stat. ibid. Perſons in remainder, or reverſion of 
any eſtate, after the death of another, on making affidavit 
in the court of Chancery, that they have cauſe to believe 
ſuch other perſon dead, and his death concealed by the 
guardian, truſtees or others, may move the Lord Chan- 
cellor to order ſuch guardian, truſtees, &. to produce 
the perſon ſuſpected to be concealed ; and if he be not 
produced, he fhall be taken to be dead, and thoſe in re- 
verſion, Gc. may enter upon the eſtate: and if ſuch 
perſon be abroad, a commiſſion may be iſſued for his 
being viewed by commiſſioners, Stat. 6 Ann. c. 18. 

Infants under the age of twenty-one years, ſeized of 
eſtates in truſt, or by way of mortgage, are enabled by 
ſtatute to make conveyances nyo or they may be 
compelled thereto, by order of the court of Chancery, 
Sc. upon petition and hearing of the parties concerned 
7 Ann. c. 9. See the ſtatute of King George 2. whereby 
ideots and lunaticks ſeized of eſtates in truſt, &c. may 
make conveyances by order of the Chancery, Gc. 4 
Geo. 2. c. 10. By the following acts the power of the 
maſters was abridged, on their miſemploying the ſuitors 
money, which is now to be paid into the hank of England - 
and an additional ſtamp-duty,. on writs, · proceſſes, &c. 
is granted for relief of the ſuitors, and as a common 
ſtock of the court of Chancery. 12 Geo. 1 c. 32. & 33: 
All orders and decrees made and ſigned by the Maſter of 
the Rolls, ſhall be deemed and taken to be good and valid 
orders and decrees of the court of Chancery; but not to 
be inrolled till ſigned by the Lord Chancellor, and ſub- 
Jett to reverſal, Sc. by him. Stat. 3 Geo. 2. c. 30. 

A defendant not appearing after ſubpæna iſſued, but 
keeping ont of the way to avoid being ſerved with the 
proceſs ; on affidavit that he is not to be found, and ſuſ- 
pected to be gone beyond ſea, or to abſcond, c. che 
court of Chancery may make an order for his appearance 
at a certain day, a copy of which is to be publiſhed in 
the Gazette, Cc. and then if he do not appear, the plain- 
tiff s bill ſhall be taken pro confeſſo, and defendant's eſtate 


ſequeſtered, 


or the defendant's diſmiſſing the ſame for want of proſe- 
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ſequeſtered, Sc. But perſons out of the kingdom, re- 
turning in ſeven years, may have a rehearing in fix 
months, and be admitted to anſwer ; otherwiſe to be 
barred by final decree. 5. Geo. 2. c. 25. : 

By 12 Geo. 2. c. 24. Part of the ſuitor's caſh is to be 
placed out at intereſt, for defraying the charge of the 
Accountant General's ice. ; And fee 23 Geo. 2. c. 25. 
ſor making good deficiencies to the clerk of the hana- 

, and for augmenting the income of the Maſter of 
Nt ON 3. c. 1. The king is empowered to grant 
a ſum not exceeding 5000 J. per annum to the Chancellor. 

By 4 Geo. 3. c. 32. Part of the ſuitor's caſh to be 

aced at intereſt, to be applied to the Accountant-Gene- 
ars third clerk, and other purpoſes. | 

The proceedings in Chancery are, firſt to file the hill of 
complaint, ſigned by ſome counſel,. ſetting forth the 
fraud or injury done, or wrong ſuſtained, and praying 
relief: after the bill is filed, proceſs of /ubpena iſſues to 
compel the defendant to appear : and when the defend- 
ant appears, he puts in his anſwer to the bill of complaint, 
if there be no cauſe for plea to the juriſdiction of the 
court, in diſability of the perſon, or in bar, Sc. Then 


the plaintiff brings his replication, unleſs he files excep- 


tions againſt the anſwer as inſufficient, referring it to a 
Maſter to report, whether it be ſufficient or not; to which 
report exceptions may be alſo made. The anſwer, repli- 
cation, and rejoinder, &c. being ſettled, and the parties 
come to iſſue, witneſſes are to be examined upon inter- 
' rogatories, either in court or by commiſſion in the country, 
wherein the parties uſually join ; and when the plaintiff 
and defendant have examined their witneſſes, publication 
is to be made of the depgſitions, and the cauſe is to be ſet 
down for hearing, aſter which follows the decree. 

If the plaintiff diſmiſſeth his own bill, or the defendant 
dimiſſeth it by reaſon of want of proſecution, as already 
obſerved, or if the decree is in behalf of the defendant, 
the bill is diſmiſſed with coſts to be taxed by a Maſter. 
If the defendant doth not appear, on being ſerved with 
the proceſs of ſubpæna, in order to anſwer upon affidavit 
of the ſervice of the writ, an attachment will iſſue out 
againſt him: and if a non eft inventus is returned, an at- 
tachment with proclamation goes forth againſt him; and 
if he ſtands further out in contempt, then a commiſſion of 
rebellion may be iſſued for apprehending him, and bring- 
ing him to the Fleet priſon, in the execution whereof the 
perſons to whom directed may juſtify breaking open doors. 
If the defendant ſtands farther in contempt, a ſerj ant at 
2rms is to be ſent out to take him; and if he cannot be 
taken, a ſequeſtration of his land may be obtained till be 
appears. And if a decree, when made, be not obeyed, 
being ſerved upon the party under the ſeal of the court, 
all the aforementioned proceſſes of contempt will iſſ1e 
out againſt him, for his impriſonment till he yields obe- 
dience to it. : 

If a bill in Chancery be exhibited againſt a peer, the 
courſe is for the Lord Chancellor to write a letter to him; 
and if he doth not put in his anſwer, then a ſubpæna 
iſſues, and then an order to ſhew cauſe why a ſequeſtration 
ſhould not go forth; and if he ſtill ſtands out, then a 
ſequeſtration ſhall be had; for there can be no proceſs 
of contempt againſt his perſon. Where there is any error 
in a decree in matter of law, there may be a bill of review, 
which is in nature of a writ of error ; or an appeal to the 
Houſe of Lords. A party grieved with a decree in Chan- 
cery, on petition to the King, it hath been adjudged that 
the matter might be referred by the king to the judges, 
who may reverſe the decree, &c. 3 Bulſt. 116. 

But it is now uſual to appeal 1 the Houſe of Lords; which 
appeals are to be ſigned by two noted counſel, and exhi- 
bited by way of petition: the petition or appeal is lodged 
with the clerk of the houſe of Lords, and read in the houſe, 
Whereon the apellee is ordered to put in his anſwer, and 
aday fixed for hearing the cauſe ; and after counſel heard 
and evidence given on both ſides, the lords will affirm or 
reverſe the decree of the Chancery, and finally determine 
ys cauſe by a majority of votes, Sc. Though it is ob- 
erved on an appeal to the Lords from a decree inChancery, 
no proofs will be permitted to be read as evidence, which 
vere not made uſe of in the Chancery. Preced. Canc. 


C HA 
212. If a bill be brought where the Lord Chancellor is 


party to the ſuit, it muſt be directed to the King's Ma- 
Jeſty ; for no man may be both judge and party in a 


cauſe. See Chancellor. 

And as to 75 juriſdiction of the court, its modes of 
proceeding, and the various caſes wherein it relieves, &c. 
vide Com. Dig. 2 V. tit. Chancery, where thoſe ſubjects 
are fully and methodically treated of. 

CHANGER. An officer belonging to the King's 
mint, whoſe office conſiſts chiefly in exchanging coin for 
bullion, brought in by merchants or others : it is written 
after the old way, chaunger, Stat. 2 Hen. 6. cap. 12. _ 

CHANTER, (cantator) A finger in the choir of a ca- 
thedral church ; and is uſually applied to the chief of 
the ſingers. This word is mentioned in 13 Elix. c. 10. 
At St. David's cathedral in Males, the chanter is next to 
the biſhop ; for there is no dean. Camb. Britan. 

CHANTRY, or CHAUNTRY, (cantaria) A little 
church, chapel or particular altar, in ſome cathedral 
church, Sc. endowed with lands or other revenues, for 
the maintenance of one or more prieſts, daily to fing maſs, 
and officiate divine ſervice for the ſouls of the donors, 
and ſuch others as they appointed. Stat. 37 Hen. 8. 
cap. 4. 1 Ed. 6. cap. 14. and 15 Car. 2. cap. 9. Of theſe 
chantries mention is made of forty-ſeven belonging to 
St. Paul's church in London, by Dugdale in his hiſtory of 
that church, In an ancient MS. there is this record 
Sciant, Sc. quod ego Reginaldus Seuard dedi Willielmo 
Crumpe capellano Cantariz beate Marie de Yarpol, unam 
parcellam paſture, &c. Dat. apud Leominſtrie die Mar- 
tis prox. poſt feſtum Sancti Hilarii, An. 7 Hen. 5. 

CHAPEL, ( _ Fr. chapelle) Is either adjoining to 
a church, for performing divine ſervice ; or ſeparate from 
the mother-church, where the pariſh is wide, which is 
commonly called a chapel of eaſe. And chapels of eaſe 
are built for the eaſe of thoſe pariſhioners who dwell 
far from the parochial church, in prayer and preaching 
only; for the ſacraments and burials ought to be perform- 
ed in the parochial church. 2 Roll. Abr. 340—AAd capel- 
lam non pertinet bapiiſterium neque ſepultura. Selden of Tithes, 
p. 265. Theſe chapels are ſerved by inferior curates, 
provided at the charge of the rector, Sc. And the cu- 
rates therefore removeable at the pleaſure of the rector or 
vicar : but chapels of eaſe may be parochial, and have a 
right to ſacraments and burials, and to a diſtinct miniſter, 
by cuſtom ; (though ſubject in ſome reſpects to the mo- 
ther-church :) and parochial chapels differ only in name 
from pariſh churches, but they are ſmall, and the inhabi- 
tants within the diſtrict are few. In ſome places chapels 
of eaſe are endowed with lands or tithes, and in other pla- 
ces by voluntary contributions; and in ſome few diſtricts 
there are chapels which baptiſe and adminiſter the ſacra- 
ments, and have chapel-wardens ; but theſe chapels are 
not exempted from the viſitation of the ordinary, nor the 
pariſhioners who reſort thither from contributing to the 
repairs of the mother-church ; eſpecially if they bury 
there; for the chapel generally belongs to, and is as it 
were a part of the mother church; and the pariſhioners 
are obliged to go to the mother · church, but not to the cha- 
pel. 2 Roll. Abr. 289. And hence it is ſaid, that the offer- 
ings made to any chapel are to be rendered to the mo- 
ther- church; unleſs there be a cuſtom that the chaplain 
ſhall have them. a 

Publick chapels, annexed to pariſn churches, ſhall be 
repaired by the pariſhioners, as the church is; if any 
other perſons be not bound to do it. 2 [n/t. 489. Be- 
ſides the fore-mentioned chapels, there are free chapels, 
perpetually maintained and provided with a miniſter, 
without charge to the rector of the pariſh ; or that are 
free and exempt from all ordinary juriſdiction; and theſe 
are where ſome lands or rents are charitably beſtowed on 
them. Stat. 37 Hen. 8. 54 4.1 Ed. 6. c. 14. Then there 
are private chapels, built by noblemen, and others, for 
private worſhip, in or near their own houſes, maintained 
at the charge of thoſe noble perſdns to whom they be- 
long, and provided with chaplains and ſtipends by them ; 
which may be erected without leave of the biſhop, and 
need not be conſecrated, though they anciently were ſo, 
nor are they ſubject to the juriſdiction of the ordinary, 
And alfo chapels in the Univerſities, belonging to acer 
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lar e which though they are conſecrated, and ſa- 
-..craments are adminiftered there, yet they are not liable to 
the viſitation of the biſhop, but of the founder. 2 Inft. 


62. | 
. : CHAPELRY, (capellania) Is the ſame thing to a cha- 
pel, as a pariſh to a church; being the precinct and limits 
thereof: it is mentioned in the ſtatute 14 Car: 2. C. 2. 
CHAPERON, (.) A hood or bonnet, anciently worn 
by the knights of the garter, as part of the habit of that 
noble order: but in heraldry it is a little eſcutcheon fixed 
in the forehead of the horſes that draw a hearſe at a fune- 
ral. See Sat. f R. 2. cap. 11777. 
CHAPITERS, (Lat. capitula, Fr. chapitres, ie chapters 
of a book) Signify in our Common la a ſummary of 
ſuch matters as are to be enquired of, or preſented before 
juſtices in eyre, juſtices of aſſiſe, or of peace, in their 
ſeſſians Britton, cap. 3. uſeth the word in this ſignifi- 
cation: and chapiters are now moſt commonly called ar- 
«ticles, and delivered by the mouth of the juſtices in his 
charge to the inqueſt ; whereas, in ancient times, (as ap- 
pears by Bracton and Britton) they were, after an exhort- 
ation given by the juſtices for the good obſeryation of the 
- laws and the king's peace, firſt read in open court, and 
then delivered in writing to the grand inqueſt, for their 
better obſervance; and the grand jury were to anſwer 
upon their oaths to all the articles thus delivered them, 
and not put the judges to long and learned charges to lit- 
"tle or no purpoſe, for want of remembering the ſame, as 
they do now, when they think their duty well enough 
performed, if they only preſent thoſe few of many miſde- 
meanors which are brought before them by way of in- 
dictment. It is to be wiſhed that this order of delivering 
- writtenarticles to grand juries were ſtil] obſerved, whereby | 
crimes would be more effectually puniſhed : in ſome 
inferior courts, as the court leet, Sc. in ſeveral parts of 
England, it is uſual at this day for ſtewards of thoſe courts 
to deliver their charges in writing to the juries ſworn to 
enquire of offences. Horne, in his Mirror of Juſtices, ex- 
preſſes what theſe articles were wont to contain. Lib. g. 
cap. des Articles in Eyre. And an example of articles of 
this kind, you may find in the book of aſſiſes. F. 138. 
CHAPLAIN, (capellanus) Is moſt commonly taken for 
one that is depending upon the king, or other noble per- 
fon, to inſtruct him and his family, and ſay divine ſervice 
in his houſe, where there is uſually a private chapel for 
that purpoſe. The king, queen, prince, princeſs, &c. 
may retain as many chaplains as they pleaſe ; and the 
king's chaplains may hold any number of benefices of the 
. king's gift, as the king ſhall think fit to beſtow upon them, 
An archbiſhop may retain eight chaplains; a duke, or a bi- 
ſhop, ſix; a marquis or earl, five; aviſcount, four; a baron, 
knight of the garter, or lord chancellor, three; a dutcheſs, 
marchioneſs, counteſs, baroneſs, the treaturer, and con- 
troller of the king's houſe, the king's ſecretary, dean of 
the chapel, almoner, and maſter of the rolls, each of 
them two; the chief juſtice of the king's bench, Er. 
one; all which may purchaſe a licence or diſpenſation, and 
take two benefices with cure of ſouls. Stat. 22 Hen. 8. 
cap. 13. Alſo every judge of the King's Bench and m- 
mon Pleas ; and chancellor and chief baron of the Exche-: 
guer, and the king's attorney and ſolicitor general, may 
each of them have one chaplain, attendant on his perſon, 
having one benefice with cure, who may be non-reſident 
on the ſame, by Stat. 25 Hen. 8. cap. 16. And the 
groom of the ſtole, treaſurer of the king's chamber, and 
chancellor of the dutchy of Lancaſter, may retain each 
one chaplain. Stat. 33 Hen. 8. cap. 28. If a nobleman 
hath his full number of chaplains allowed by law, and 
retains one more, who has a diſpenſation to hold plurality 
of livings, it is not good. 1 CG. 723. | 
A perſon, retaining a chaplain, muſt not only be ca- 
pable thereof at the time of granting the inſtrument of 
retainer, but he muſt continue capable of qualifying till 
his chaplain is advanced: and therefore if a duke, earl, 
Sc. retain a chaplain, and die; or if ſuch a noble perſon 
be attainted of treaſon ; or if an officer, qualified to re- 
tain a chaplain, is removed from his office, the retainer is 
determined: but where a chaplain hath taken a ſecond. 
benefice before his lord dieth, or is attainted, &c. the 
retainer is in force to qualify him to enjoy the benefices. 
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And if a woman that is noble by marriage, afterwards 
marries one undef the degree of nobility, her power to 
retain chaplains will be determined; though *tis other- 
wiſe where a woman is-noble by deſcent, if ſhe marry un- 
der degree of nobility, for in ſuch cafe her retainer be- 
fore or after marriage is good. A baroneſs, Se. during 
the coverture, may not retain chaplains; if ſhe doth, the 


33 
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lord, her huſband, may diſcharge them, as likewiſe her 


former chaplains, before their advancement. 4 Rep. 
118. . 20 
A chaplain muſt be retained by letters teſtimonial un- 
der hand and ſeal, or he is not a chaplain within the ſta. 
tute; ſo that it is not enough for a ſpiritual perſon to be 
retained by word only to be a chaplain, by ſuch perſon 
as may qualify by the ſtatutes to hold livings, Ge. al- 
though he abide and ſerve as chaplain in the family. 
And where a nobleman hath retained and thus qualified 
his number of chaplains, if he diſmiſſes them from their 
attendance upon any diſpleaſure, after they are preferred 
yet they are his chaplains at large, and may hold their 
livings during their lives; and ſuch nobleman, though 
he may retain other chaplains in his family, merely as 
chaplains, he cannot qualify any others to hold plurali- 
ties while the firſt are living: for if a nobleman could 
diſcharge his chaplain when advanced, to qualify another 
in his place, and qualify other chaplains, during the 
lives of chaplains diſcharged, by theſe means he might 
advance as many Chaplains as he would, whereby the 


ſtatutes would be evaded, 4 Rep. go. 
CHAPTER, (capitulum) Is a congregation of clergy- 


men under the dean in a cathedral church: congregatio cl:- 
ricorum in ecclefia cathedrali, conventuali, regulari vel collegi- 
ata. This collegiate company- is metaphorically termed 
capitulum, ſignifying a little head, it being a kind of 
head, not only to govern the dioceſe in the vacation of 
the biſhoprick, but alſo in many things to adviſe and aſſiſt 
the biſhop when the ſee is full, for which, with the dean, 
they form a council. 1 Iuſt. 103. The chapter conſiſts 
of prebends or canons, which are ſome of the chief men of 
the church, and therefore are called capita ecclefie : they 
are a ſpiritual corporation aggregate, which they cannot 
ſurrender without leave of the biſhop, becauſe he hath an 
intereſt in them; they, with the dean, have power to con- 
firm the biſhop's grants; during the vacancy of an arch- 


biſhoprick, they are guardians of the ſpiritualties, and as 


ſuch have authority by the Stat. 25 Hen. 8. cap. 21. to 


grant diſpenſations ; likewiſe as a corporation they have 


power to make leaſes, Sc. | 

When the dean and chapter confirm grants of the bi- 
ſhop, the dean joins with the chapter, and there muſt be 
the conſent of the major part; which conſent is to be 
expreſſed by their fixing of their ſeal to the deed, in one 
place, and at one time,. either in the chapter-houſe, or 
ſome other place; and this conſent is the will of many 
Joined together. , Dyer 233. A chapter is not capable to 
take by purchaſe or gift, without & dean, who is the 
head of the body : but there may be a chapter without a 
dean, as the chapter of the collegiate church of Southwell; 
and grants by or to them are as affectual as other grants 
by dean and chapter. Yet where there are chapters 
without deans, they are not. properly chapters : and the- 
chapter in a collegiate church, where there is no epiſcopal 
ſee, as at Weſtminſter and Windſor, is more properly called 
a college. 

Chapters are ſaid to have their beginning before deans; 
and formerly the biſhop had the rule and ordering of 
things without a dean and chapter, which were conſtituted 
afterwards; and all the minifters within his dioceſe were 
as his chapter, to aſſiſt him in ſpiritual matters. 2 Hall. 
Rep. 454 3 CO. 15. The biſhop hath a power of vi- 
ſiting the dean and chapter: but the dean and chapter 
have nothing to do with what the biſhop tranſacts as ot- 
dinary. 3 Rep. 75. Though the biſhop and chapter are 
but one body, yet their poſſeſſions are for the moſt part 
divided; as the biſhop hath his part in right of his 
biſhoprick ; the dean hath a part in right of his deanery ; 
and each prebendary hath a certain part in right of bis 
prebend; and each too is incorporated by himſelf. And 


deans and chapters have ſome of them eccleſiaſtical juriſ- 


diction. in ſeveral pariſhes, (beſides that authority they 
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Alſo temporal juriſdiction in ſeveral manors belonging to 


mon right it is ſaid he is their patron. 
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in the ſame manner as biſhops, where them ſtewards 
. — Sc. 2 Roll. Ar. a2 9. It has been obſerved, 
that though the chapter have diſtinct parcels of the bi- 


4a 65 eſtate aſſigned for their maintenance, the biſhop 
hath 


little more than a power over them in his viſitations, 

and is ſcarce allowed to —_— _ © _ " their 

bends; who were originally of his family : but of com- 
Ft Roll. ibid. 

CHARGE of juſtices in ſeſſions, Ic. See Chaprzers, or 


Gapitres. 6 . 
CHARGE AND DISCHARGE, A charge is ſaid to 


de à thing done that bindeth him that doth it, or that 


which is his, to the performance thereof: and diſcharge 
is the removal, or taking away of that charge. Terms de 
Ly Land may be charged divers ways; as by grant of 
rent out of ir, by ſtatutes, judgments, conditions, war- 
ranties, Sc. Lands in fee imple may be charged in fee 
and where a man may diſpoſe of the land itſelf, he may 
charge it by a rent, or ſtatute, one way or other. Lite. ſet. 


648. Moor Ca. 129. Dyer 10. If one charge land in tail, | 


and land in fee-ſimple, and die; the land in fee only 
ſhall be chargeable. Bro. Cha. g. Lands intailed may be 
charged in fee, if the eſtate-tail be-cut off by recovery : 
if tenant in tail charge the land, and after levy a fine or 
ſuffer a recovery of the lands, to his own uſe; this con- 
firms the charge, and it ſhall continue. 1 Co. Rep. 61. 
A tenant for life charges the land, and then makes a 
feoffment to a ſtranger, or doth waſte, Sc. whereby it 
is forfeited he in reverſion ſhall hold it charged during 
his (the tenant's) life : and if one have a leaſe for life or 
years of land, and grant a rent out of it ; if after he 
ſurrenders his eſtate, yet the charge ſhall continue ſo 
long as the eſtate had endured, in caſe it had not been 
ſurrendered. 1 Rep. 67, 145. Dyer 10. | 

If a feme ſole, leſſee for years, takes huſband, and he 


charges the land and dies, ſhe may avoid it; for the huſ- 


band might have given or forfeited, but he may not 
charge it. Bro. Cha. 41. If one jointenant charge 
land, and after releaſe to his companion and die, the ſur- 
vivor ſhall hold it charged: but if it had come to him by 
ſurvivorſhip, it would be otherwiſe. 6 Rep. 76. 1 Shep. 
Abr. 325. He that hath a remainder or reverſion of 
land, may charge it ; becauſe of the poſſibility that the 
land will come into poſſeſſion, and then the poſſeſſion 
ſhall be charged. But where one leaſes land for life, 
and grants thereverſion or remainder over to A. B. who 
charges the land, and dies, and the tenant for life is heir 
tothe fee; in this caſe he ſhall hold it diſcharged, for he 
had the poſſeſſion by purchaſe, though he had the fee by 
diſcent. ' Bro. 11, 16. 1 Rep. 62. If a rent be iſſuing 
out of a houſe, Sc. and it falls down, the charge ſhall 
remain upon the ſoil. 9 E. 4. 20. But when the eſtate 
is gone upon which the charge was grounded, there ge- 
nerally the charge is determined. 6. Lit. 349. And 
in all caſes where any executory thing is created by deed, 
there by conſent of all the parties it may be by deed de- 
feated and diſcharged. 10 Rep. 49. Vide Diſcharge. | 
CHARITABLE CORPORATION. A ſociety of per- 
ſons in the late reign obtained a ſtatute to lend money 
to nduftrious poor, at 51. per cent. intereſt on pawns and 
pledges, to prevent their falling into the hands of the 


. Pawn-brokers, and therefore they were called the Chari- 


Corporation :- but they likewiſe took 5 1. per cent. for 
the charge of officers, warehouſes, Sc. And in the fifth 
fear of King Geo. 2. the chief officers of this corporation, 
by connivance of the principal directors, abſconded and 

roke, and defrauded the public proprietors” of great 
ſums ; for relief of the ſufferers wherein, as to part of 
2 2 ſeveral ſtatutes were made and enacted. See 
5 Cen 2. cap. 31, 32. 7 Geo. 2. cap. 11 
. CHARITABLE USES, Where any lands, c. are 
tO charitable uſes, commiſſions of inquiry, and deeds 
made and taken, Cc. See Chancery and Mortmain. 
t. gGeo. 2.c. 26. Lands given to alms and aliened, 
may be recovered by the donor, 13 Ed. 1. c. 4m. Lands, 
may be given for the maintenance of houſes of cor- 
on, or of the poor, 35 Eliz c. J. ſect. 23. Commiſ- 


rs to inquire of money given to poor priſoners, aa 
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to. Money given to put out apprentices, either by 


9. ſet. 40. Mr. N@fton's Will to Charitable Uſes, 6 Geo. 
2. c. 32. 11 Geo. 2. c. 37; See Mortmain. And vide 
alſo Black. Com. 2 U. 273, 376. 3H. 428. 1 

CHARKS, Are pit-coal when charred or charked, fo 


Newcaſile is called coke. „ n 
CHARRE OF LEAD, Is a quantity of lead conſiſting 
of thirty pig, each pig containing ſix fore wanting two 
pounds, and every ſtone being twelve pounds.— 
charre de plumbo conſtat ex 30 fotiellis, & quelibet fotinella 
continet 6 petras, exceptis duabus libris, & guælibet petra con- 
flat ex 12 libris. Aſſiſa de ponderibus. Rob. 3. R. 
Scot. cap. 22. 
CHARTA, A word made uſe of not only for a char- 
ter, for 2 holding an eſtate; but alſo a ſtatute. See 


ta. | 
CHARTE, A card, chart, or plan which mariners uſe 
at ſea, mentioned 14 Car. 2. cap. 33. | 
CHARTEL, (Fr. cartel) A letter of defiance, or chal- 
lenge to a ſingle combat; in uſe heretofore to decide dif- 
ficult controverſies at law, which could not otherwiſe be 
determined. Blount. 
CHARTER, (Lat. charta, Fr. chartres, i. e. inſtrumenta) 
Is taken in our law for written evidence of things done 
between man and man; whereof Bracton, lib. 2. cap. 26. 
ſays thus, Hunt aliquando donationes in ſcriptis, ficut in char- 
tis, ad perpetuam rei memoriam, propter brevem hominum vi- 
tam, Sc. And Britton, in his 39th chapter, divides char- 
ters into thoſe of the king, and thoſe of private perſons. 
Charters of the king as thoſe whereby the king paſſeth any 
grant to any perſon or body politick ; as a charter of ex- 
emption, of privilege, &c. Charter of pardon, whereby a 


againſt the king's crown and dignity, and of theſe there 
are ſeveral ſorts, viz. charta pardonationis utlagariæ, charta 
pardonationts ſe defendenda, She. and others mentioned in 
Reg. Writs 287, 288, Sc. Charter of the foreſt, wherein 
the laws of the foreſt are compriſed, ſuch as the charter 
of Canutus, Sc. Kitch. 314. Fleta, lib. 3. c. 14. 

Charters of private perſons are deeds and inſtruments for 
the conveyance of lands, Sc. And the purchaſer of 
lands ſhall have all the charters, deeds and evidences as 
incident to the ſame, and for the maintenance of his title. 
Co. Lit. 6. Charters belong to a feoffee, although they 
be not fold to him, where the feoffor is not bound to a 
general warranty of the land ; for there they ſhall belong 
to the feoffor, if they be ſealed deeds or wills in writing : 
but other charters go to the tertenant. Moor Ca. 687). 
The charters belonging to the feoffor in caſe of warranty 
the heir ſhall have, though he hath no land by diſcent, 
for the poſſibility of diſcent after. 1 Rep. 1. See Magna 

ta. 1 | 

CHAR TERER, In Cheſbire, a freeholder is called by 
this name. Sir P. Ley's Antiq. fol. 3 56. 

CHARTER-GOVERNM 
colonies with reſpect to their interior policy, are properly 
of three ſorts. 1. Provincial eſtabliſhments, the conſtitutions 
of which depend on the reſpective commiſſions iſſued b 
the crown to the governors, and the inſtructions whi 
uſually accompany thoſe commiſſions; under the authori- 
ty of which, provincial afſemblies are conſtituted, with the 
power of making local ordinances, not repugnant to the 
laws of England. 2. Proprietary governments, granted 
out by the crown to individuals, in the nature of feuda- 
tory principalities, with all the inferior regalities, and 
ſubordinate powers of legiſlation, which formerly be- 


longed to the owners of counties palatine: yet ſtill with 


thele expreſs conditions, that the ends for which the grant 
was made be ſubſtantially purſued, and that nothing be 
attempted which may derogate from the authority of the 
mother country. 3. Charter governments, in the nature 
of civil corporetions, with the power of making by-laws, 
for their own interior regulation, not contrary to the laws 
of England; and with ſuch rights and authorities as are 
ſpecially given them in their ſeveral charters of incorpo- 
ration. The form of government in moſt of them is bor- 


named 


rowed from that of England. They have a governor 


pariſhes or 1 to pay no duty, 8 Aun. c. 


called in Morceſterſbire; as ſea-coal thus prepared at 


man is forgiven a felony, or other offence committed 


S in AMERICA. Our 
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N As to the appeal, it may not be improper to obſerve, 


4 


and. Their general aſſemblies, which 
"ITN commons, f ich their council of ſtate, being 


man holds by charter, that is by evidence in writing o- 


immunis; whereas, fundus fine ſcripto cenſum penſitabat an- 
nuum, atque officiorum quadam ſervirute eft obligatus : priorem 


Black. Com. 2 C. 90. 


covenant by charter-party, that the ſhip ſhould return to 


intitled to wages, like a mariner that ſer ves by the month, 


ſmhare of the freight; but by the courſe of the admiralty, 


in the voyage, to make good to the owner ſtanding out 
his ſhareof the ſhip. Sir Lionel Jenkins, in a caſe of this 
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= named by the king (or in ſome propietary colonies by the | 
proprietor) who is his repreſentative or-depury ; they al- 
ſo have tourts of juſtice of their Fe from whoſe deci- 


uncil here in Eng- 


al lies to the king an 
NO $2 are their houſe of 


their upper houſe, with the concurrence of the king, or 


his repreſentative the governor, make laws ſuited to 


their own emergency. Such is the account given by 
Blackſtone in his Com. 1 V. 108. 


hat we conceive tis only in the nature of a reference, by 
way of arbitration; the parties entering into bond in 
America, to abide” by the determination of the king in 
council here, as the editor (J. M.) hath been informed 
by a gentleman well acquainted with the ſubjet. 
CHARTER-LAND, (terra per chartam) Is ſuch as a 


therwiſe called freehold: Anno 19 H. 7. cap. 13. This in 
the time of the Saxoms was called bockland, which was 
held (according to Lambard) with more commodious and 
and eaſy conditions than folkland was, i. e. lands held 
without writing; becauſe: that was hereditaria, ibera atque 


viri plerumg; nobiles, atque ingenui; poſteriorem ruſtici fere 
& pagani poſſidebant : illam nos vulgo freehold & per char- 
tam; hanc ad voluntatem domini appellamus. Lamb. Vide 


CHARTER-PART V, (Lat. charta partita, Fr. chartre 
parti, 1. e. a deed or writing divided) Is what among mer- 
chants and ſea-faring men we commonly call a pair of 
indentures, containing the covenants and agreements made 
between them,-touchirlg their merchandiſe and maritime 
affairs. 2 Inſt. 673. And charter-parties of affreightment 
ſettle agreements, as to the cargo of ſhips, and bind 
the maſter to deliver the goods in good condition at the 
place of diſcharge, according to agreement ; and the 
maſter ſometimes obliges himſelf, ſhip, tackle and fur- 
niture, for performance. | | 

The Common law conſtrues charter-parties, as near as 
may be, according to'the intention of them, and not ac- 
cording to the literal ſenſe of traders,” or thoſe that mer- 
chandiſe by ſea, but they muſt he regularly pleaded. In 


the river of Thames, by a certain time, dangers of the ſea 
excepted, and after in the voyage, and within the time of 
the return, the ſhip 1 upon the ſea by pirates, ſo 
that the maſter could not return at the time mentioned in 
the agreement; it was adjudged that this impediment 
was within the exception of the charter-party, which ex- 
tends as well to any danger upon the ſea by pirates and 
men of war, as dangers of the ſea by ſhipwreck, tem- 
peſt, Sc. Stile 132. 2 Roll. Abr. 248. * 

A ſhip is freighted at ſo much per month that ſhe ſhall 
be out, covenanted to be paid after her arrival at the port 
of London; the ſhip is caſt away ome Re from the 
Downs, but the lading is all preſerved, freight ſhall 
in this caſe be paid ; 2 the money becomes due monthl 
by the contract, and the place mentioned is only to aſ- 
certain where the money is to be paid, and the ſhip is 


who if he dies in the voyage, his executors are to be 
anſwered pro rata. Molloy de Jur. Maritim. 260. If a 
rt- owner of a ſhip refuſe to join with the other o ners 
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ledged for wild beaſts and wild fowl : and the beaſts of 
chaſe properly extend ti the buck, doe, fox, Gr. and in 
common and legal ſenſe to all the beaſts of the foreſt 
1 Infl. 233. But if one have a chaſe within a foreſt, and 
he kill or hunt any ſtag or red deer, or other beaſts of 
the foreſt, he is fineable. - 1 Jones's Rep. 278. 

A chaſe is of a middle nature between a foreſt and a 
park, being commonly leſs than a foreſt, and not endowed 
with ſo many liberties, as the courts. of attachment, 
ſwainmote, and juſtice-ſeat; though of a larger compaſs, 
and ſtored with greater diverſit boch of keepers, and 


foreft in this; becauſe it may be in the hands of a ſubject 
which a foreſt in its proper and true nature cannot ; and 
from a park, in that it is not encloſed, and hatha greater 
compaſs, and more variety of , and officers likewiſe. 
Compt. in his Juriſd. fol. 148. ſays a foreſt cannot be in 
the hands of a ſubject, but it forthwith loſeth its name, 
and becomes a chaſe : but fol. 197. he*ſays, a ſubject 
may be lord and owner of a foreſt, which though it ſeems 
a contradiction, yet both ſayings are in ſome ſort true; 
for the king may give or alienate a foreſt to a ſuhject, © 
as when it is once in the ſubject, it loſeth the true pro- 
perty of a foreſt, becauſe the courts called the juſlice · ſeat, 
ſwainmote, c. do forthwith vaniſh, none being able to 
make a Lord Chief Juſtice in Eyre of the foreſt, but the 
king, yet it ma be granted in ſo large a manner, as 
there may be attachment, ſwainmote, and a court equi- 
valent to a juſtice-ſeat. Manwood, part 2. c. 3, 4. 

A foreſt and a chaſe may have different officers and laws: 
every foreſt is a chaſe, & quiddam amplius; but any chaſe 
is not a foreſt. A chaſe is ad communem legem, and not to 
be guided by the foreſt laws ; and it is the ſame of parks. 
4 Inft. 314. A man may have a free chg/e as belonging to 
his manor in his own woods, as well as a warren and a 
park in his own grounds; a chaſe, warren and 


the ſoil ; and therefore if a perſon hath a chaſe in other 
men's grounds, and after purchaſeth the grounds, the. 
chaſe remaineth. 1bid. 318. If a man have freehold in 
a free chaſe, he may cut his timber and wood growing 
upon it, without view or licence of any ; though it is not 
ſo of a foreſt: but if he cut ſo much that there is not ſuffi- 
cient for covert, and to maintain the game, he ſhall be pu- 
niſhed at the ſuit of the king: and ſo if a common per- 
ſon hath a chaſe in another's ſoil, the owner of the ſoil 
cannot deſtroy all the covert, but ought * , ſufficient 
thereof, and alſo browſewood, as hath been accuſtomed. 
11 Rep. 22, And it has been adjudged, that within ſuch 
chaſe, the owner of the ſoil by preſcription may have 
common for his ſheep, and warren for his conies, but he 
cannot- ſurcharge with more than has been uſual, nor 
make coney-burrows in other places than hath been uſed. 
Did. If a free chaſe be incloſed, it is ſaid to be a good 
cauſe of ſeiſure into the king's hands. It is not lawful 
to make a chaſe, park or warfen, without licence from the 
king under the broad ſeal. See Black. Com. 2 V. 38, 416. 
4 J. 408. ee 

CHASOR, An hunting horſe. Dederunt mibi unum 
chaſorem, &c. Leg. Will. 1. cap. 22. And in another 
chapter it is written cacorem. „ 
CHASTELLAINE. A noble woman :quaft caſtelli d- 


mina. 


in ſetting out of the ſhip, he ſhall not be intitled to his] homicide in defence of the chaſtity either of one's ſelf or 


the other owners ought to give ſecurity if the ſhip periſh 


nature, certified that by the law marine and courſe of the 
admiralty, the plaintiff was' to have no ſhare of the 
freight; and that it was ſo in all places, for otherwiſe 
there would be no navigation. Lex Mercat. 100. See 
Freight. * | 1 


Forms of charter-parties of affreightment are ſold ready 


printed. 


CHARTIS REDDENDIS, Is a writ which lies againſt 


relations; and fo alſo, according to Selen, (de Legib. 
Hebræor, I. 4. c. 3.) ſtood theglaw in the Jewiſh repub- 
lick. The Eugliſb law likewiſe juſtifies a woman, killing 
one who attempts to raviſh her. (Bac. Elem. 34 ! 
Hawk. P. C. 11.) So the huſband or father may juſtify 
killing a man, who attempts a rape upon his wife of 
daughter; but not if he takes them in adultery by con- 
ſent, for the one is forcible and felonious, but not 

other. 1 Hal. P. C. 485, 6. And without doubt the 
forcibly attempting a crime, of a ſtill more deteſtable 
nature, may be equally reſiſted by the death of the un- 
natural aggreſſor. For the one uniform principle, that 


him- that hath charters of feoffment entruſted to his | runs through our own and all other laws, ſeems to be 


keeping, and refuſeth to deliver them. * Reg. Orig. 1 59. 


-* CHASE, (Fr. chaſſe) In its general ſignification is a 


* 


this; that where a crime, in itſelf capital, is endeavoured 


py 


3% 
F, „ 
4 py 5 
* Pry 
* 


great quantity of woody-ground lying open, and privi. 


wild beaſts or game, than a park. A chaſe differs from a 


park are collateral inheritances, and not ifluing out of 


CHASTITY. The Roman law (H. 48,.8. 1.) juſtifies 


i 
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be committed by force, it is lawful to repel that force 
by the death of the party attempting. Black. Com. 4 V. 


HAT TEIS. or CATALS, (catalla) Comprehend all 
s moveable and immoveable, except ſuch as are in 
nature of freehold, or parcel of it. The Normans call move- 
able goods only, chattels; but this word by the Common 
law extends to all moveable and immoveable goods : and 
the Civilians denominate not only what we call chattels, 
but alſo land, Bona. But no eſtate of inheritance or 
freehold, can be termed in our law goods and chattles ; 
though a leaſe for years may paſs as goods. Chattels are 
either perſonal or real : perſonal, as gold, ſilver, plate, 
jewels, houſhold-ſtuff, goods and wares in a ſhop, 
corn ſown on the ground, carts, ploughs, coaches, ſaddles, 
Ge. Cattle, &c. as horſes, oxen, kine, bullocks, ſheep, 
ios, and all tame fowls and birds, ſwans, turkeys, 
geeſe, poultry,” Cc. and theſe are called perſonal in two 
reſpects, one becauſe they belong immediately to the per- 
ſon of a man ; and the other, for that being any way in- 
jurouſſy with-held from us, we have no means to reco- 
ver them but by perſonal action. Charrels real are ſuch as 
either appertain not immediately to the perſon, but to 
ſome other thing by way of dependency, as a box with 
charters of land, &:. or ſuch as are iſſuing out of ſome 
immoveable thing to a perſon, as a leaſe, or rent for term - 
of years: and chattles real concern the reality, lands and 
tenements, leaſes for years, intereſt in advowſons, in 
ſtatutes-merchant, Sc. And alſo include corn cut, trees 
cut, Cc. 1 Infl. 118. Noy's Max. 49. But deeds relat- 
ing to a freehold, obligation, Sc. which are things in 
action, are not reckoned under goods and charrels; though 
if wiitings are pawned, they may be chattels and mo- 
ney hath not been accounted goods or chattels ; nor are 
" hawks or hounds ſuch, being fere nature. 8 Rep. 23. 
Terms de Ley 103. Kitch. 32. 

Perſonal eſtate is uſually taken for money, goods, 
bonds, leaſes for years, &c. And chattels perſonal are 
-not only moveable and immoveable, but ſome are animate, 
as horſes, Sc. and others inanimate, as beds, Sc. A 


collar of SS. garter of gold, buttons, Sc. belonging to | 


the dreſs of a knight of the garter, are not jewels to paſs 
by that name in perſonal eſtate, but enſigns of honour. 
Dyer 59. The law will not ſuffer the deviſe of a perſo- 
nal chartel, with a remainder over; but a deviſe of a cha-, 
iel real, with remainder over, hath been in ſome caſes ad- 
judged good in equity. 2 And. 185. The uſe of per- 

ſonal things, ſuch as plate, jewels, Sc. may be given to 
one, and the remainder to another; and in that caſe the 

property is veſted in the laſt deviſee. Owen 33. But! 
a deviſe of the uſe of money has been adjudged a deviſe 
of the money itſelf; and ſo a deviſe of the uſe of books, 
medals, Sc. and limitations over have been declared 

void. 1 Chan. Rep. 129. 2 Chan. Rep. 167. 

Chattels perſonal are, immediately upon the death of 
the teſtator, in the actual poſſeſſion of the executor, as the 
kw will adjudge, though they are at never ſo great a 
diſtance from him; chattels real, as leaſes for years of 
houſes, lands, Sc. are not in the poſſeſſion of the execu- 
tor till he makes an entry, or hath recovered the ſame | 
except there be a leaſe for years of tithes where no entry 
can be made. 1 Nel/. Abr. 437. Leaſes for years, tho 

r 1000 years; leaſes at will, eſtates of tenants b 
tlegit, Cc. are chattels, and ſhall go to the executor : all 

Obligations, bills, ſtatutes, recogniſances'and judgments, 
ſhall be as a chatte in the executors, &c. Bro. Obl. 18. 
F.N. B. 120. | 

But if one be ſeiſed of land in fee on which trees and 
graſs grow, the heir ſhall have theſe, and not the execu- 
tor; for they are not chatrels till they are cut and ſever- 

but parcel of the inhetitance. 4 Rep. 63. Dyer 273. 
game of a park with the park, fiſh in the pond, and 
Gres in the houſe with the houſe, go to the heir, &c. 
are not chattels : though if pigeons, or deer, are 
tame, or kept alive in a room; or if fiſh be in a trunk, 

c. they go to the executors as chattels. Noy 124. 11 

2 Kelw. 88. An owner of chattels is ſaid to be 


jed of them; as of freehold the term is, that a perſon 
i aal of the ame. * 


Mat. Paris, anno 1238. 


Q H E 

CHAUD-ME DLE, Is of pretty much the ſame im- 

rt with chance-medley, The former in its et 8 | 
ignifies an affray in the heat of blood, or pa. on; the 
latter a caſual affray. The latter is in common ſpeecli 
too often erroneouſly applied to any manner of homicide 
by miſadventure ; whereas it appears by the Stat. 24 H. 
8. c. f. and our ancient books, (Staundf. P. C. 16.) that 
it is properly applied to ſuch killing, as happens in (elf- 
defence, upon ſudden rencounter. 3 Iuſt. 55, 57 
Foſter 215, 6. Black Com. 4 V. 184. | 

CHAUMPERT, A kind of tenure mentioned Paz. 25 
— 3. To the hoſpital of Bowes in the ifle of Guernſey. 

ount. 7 
CHAUNTER, A ſinger in a cathedra]. See Chanter. 
CHAUNTRY-RENTS, Are rents paid to the crown 
by the ſervants or purchaſers of chauntry-lands. 22 Car: 
2: c. 6. : 

CHEATS, Are deceitful practiſes in defrauding or en- 
9 to defraud another of his known right, by 
means of ſome,artful deviſe, contrary to the plain rules 
of common honeſty ; as by playing with falſe dice; or 
by cauſing, an illiterate perſon to execute a deed to his 
prejudice, 'by reading it over to him in words different 
from thoſe in which it was written ; or by perſuading a 
woman to execute writings to another as her truſtee, 
upon an intended marriage, which in truth contained 
no ſuch thing, but only a warrant of attorney to confeſs 
a judgment; or by ſuppreſſing a will; and ſuch like. 
1 Hawk; 188. : 

Stat. 33 H. 8. cap. 1. ſeft. 2. If any perſon falſly 
and deceitfully get into his hands or poſſeſſion any mo- 
ney or other things of any other perſons by colour of 
any falſe token, Sc. being convicted, ſhall have ſuch 
puniſhment by impriſonment; ſetting upon the pillory, 
or by any corporal pain (except pains of death) as ſhall 
be adjudged by the perſons before whom he ſhall be 
convict. See the Statute. 

Lord Coke obſerves hereupon, that for this offence the 
offender cannot be fined, but corporal pain only inflict- 
ed. 2 Inſt. 133. | | | 

But Mr. Serjeant Hawkins. (p. 188.) obſerves, that a 
perſon has been fined 5001. for this offence: 

As there are frauds which may be relieved civilly, and 
not puniſhed criminally (with the complaints whereof the 
courts of equity do generally abound ;) fo there are other 
frauds, which in a ſpecial caſe may not be helped civil- 
ly, and yet ſhall be puniſhed criminally; Thus, if a mi- 
nor goes about the town, and pretending to be of age, 
defrauds many perſons, by taking credit for a conſidera- 
ble quantity of goods, and then inſiſting on his nonage; 
che perſons injured cannot recover the value of their 
goods, but they may indict and puniſh him fer a com- 
mon cheat. Barl. 100. 25 We 

By 30. Geo. 2. c. 24, Perſons convicted of obtaining 
money or goods by falſe pretences, or of ſending threat- 
ening letters in order to extort money or goods may be 
puniſhed by fine and impriſonment, or.by pillory, whip- 
ping or tranſportation. Vide Black. Cm. 4 V. 157, 


173. | 
CHECK-ROLL, Is a roll or book containing the names 

of ſuch as are attendants on, and in pay to the King or 

other great perſonages, as their houſhold fervants; Stat. 


| 19. Car. 2. cap. 1. It is otherwiſe called the checguer 


roll, and ſeems to take its etymology from the Exche- 
er. 14 Hen. 8. c. 13. 1 
CHELINDRA, A fort of ſhip. Oh ligavit ſe impe- 
rator ad 100 chelindras & 50 galleias ducendas ultra mare. 
CHELSEA, A College to be erected at Chelſea, and a 
trench made to convey water from the river Lee to Lon- 
don, to maintain the ſame, by Stat. 7 Fac. 1. c. 9. By 
late ſtatutes concerning the army, one day's pay ina year 
is to be deducted out of every officer and ſoldier's pay, 
for Chelſea Hoſpital. Stat. K. Will. Q. Ann. and K. Geo. 
1. and 2. e | 
CHEST, An uncertain quantity of merchandize, wine, 
Se. 5 . HY | 
CHESTER. Where felony, Cc. is committed by any in- 
habitant of the palatinate of Chefter, in another countyz, 
A 
proceſs 


\ 


| 0 H 1 | 


proceſs ſhall be made to the exigent where the offence was 
done, and if the offender then fly into the county of 
| Cheſter, the outlawry ' ſhall be certified to the officers 
there. 1 H. 4. c. 18. The ſeſſions for the county pala- 
tine of Chefter, is to be kept twice in the year, at Michaet 
mas and Eafter : And juſtices of peace, Sc. in Cheſter 
ſhall be nominated by the Lord hancellor, Stat. 27 
H. 8. c. 5. 32 H. 8. c. 43. Recogniſances of ſtatutes 
merchant may be acknowledged, and fines levied before 
the Mayor of Cheſter, Cc. for lands lying there. 2 & 3 
Ed. 6.'c. 31. But no writ of protection ſhall be grant- 
ed in the county palatine · See County. Palatine. And 
Black. Com. 1 V. 116. 3 V. 78. je 
 - CHEVAGE, (chevagtum, from the Fr. chef, i. e. caput) 
Is a tribute or ſum of money formerly paid by ſuch as 
held lands in villenage to their lords in acknowledgment, 
and was a kind of head or poll money. Of which Brac- 
ton, lib. 1. cap. 10. ſays thus; Chevagium dicitur recogni- 
io in fignum ſubjectionis & dominii de capite ſuo. Lam- 
bard writes this word chivage ; but it is more properly 
chiefage : and anciently the Jews, whilſt they were ad- 
mitted to live in England, paid chevage or poll money to 
the King, as appears by Pat. 8 Ed. 1. par. 1. It ſeems 
alſo to be uſed for a ſum of money, yearly given to a 
man of power for his protection, as a chief head or lead- 
er: but the Lord Coke ſays, that in this ſignification, it 
is a great miſpriſion for a ſubject to take ſums of money, 
or other gifts yearly of any, in name of che vage, becauſe 
they take upon them to be their chief heads or leaders. 
Ge Lit. 140. n | 
CHEVANTIA, A loan or advance of money upon 
credit; Fr. chavarice, goods, ſtock. Idem prioratus 
pene deſtruftus, & poſſeſſionis ſue ad plurimos terminos pro 
plurimis chevantiis alienate exiſtunt. Mon. Ang. Tom. 
x, pag. G? · '@ 
5 CHEVERIL, ( cheverillus) A young cock, or cockling. 
Fat. 15 H. 3. . 
CHEVISANCE, (fromi the Fr. chevir, i. e. Venir a chief 
de quelque choſe, to come to the head or end of a buſineſs) 
Signifies an agreement or compoſition made; an end or 
order ſet down between a creditor or debtor ; or ſome- 
times an indirect gain in point of uſury, Sc. In our 
ſtatutes it is often mentioned, and moſt commonly uſed 
for an unlawful bargain or contract. Stat. 37 Hen. 8. 
c. g. 13 Eliz..c. 5 8. 21 Jac. 1. c. 1). and 12 Car, 
2. c. 13. See Black. Com. 2 . 474 | 
CHEVITIZ, and CHEVISCE, Are heads of plowed 
lands, Novem acras terre cum cheviſcis ad ipſas pertinenti- 
.bus. Mon. Angl. Tom. 2. f. 116. 
. .. CHIEF RENTS, The rents of freeholders of manors 
-often ſo called, i. e. reditus capitales.— They are alſo de- 
nominated quit-rents, quieti reditus; becauſe thereby the 
tenant goes quit and free of all other ſervices. - Black. 
Com. 2. V. 42. 3 5 
. CHIEF PLEDGE, (plegtus vel vas capitalis) Mention- 
ed 20 Hen. 6. c. 8. See Borough-bead and Borough-bolder. 
- CHIEF (TENANTS in) Terants in capite, holding 
immediately under the King, in right of his crown and 
dignity. Black. Com. 2 V. 60. 
= Þ REN, Are in law a man's iſſue begotten on his 
wife. Incaſe land be given by will to a man and his 
children, who has ſuch alive, the deviſee takes only an 
-eſtate for life; but if there be no child living, it is held 
to be an eftate-tail. 1 Vent. 214, 225. Sed. qu. for the 
intent of the teſtator ſhould be confidered. 4. deviſe to 
one's children, prima facte, refers only to ſuch as are alive 
at the time of making the will; though were the ſame to 
children living at his death, a child in ventre ſa mere, 
may be looked upon as living. 1 Peer Williams 244, 
342. Allo a ſon, with which a wife is priviment enſient, 
is adjudged living at the time of the Dee death, to 
prevent an eſtate going over to another, c. Did. 486. 
If a ſum of money is given in truſt for the children of 
another perſon, and he had only one child and ſeveral 
grand. children, the child only ſhall take; yet it is ſaid if 
ſuch perſon had not any child living, the grandchildren 
might have taken by the name of children. 2 Vern. 106. 
Abr. Caf. Eg. aa. A father being about to make his 
will, and thereby intending to have made proviſions for 


Hel 
doing it, and promiſed that he would take care his bro- 
thers and ſiſters ſhould have the proviſions ; upon which 


the father forbore making chem, and they were decreed 
in Chancery againſt the heir ; his promiſe being by fraud 


Preced. Canc. 4. And where a perſon going to ſuffer «3 


recovery, in order to provide for younger children, was 
kept from it by the heir in tail, he promiſing to do for 
them himſelf; it has been ruled he ſhould do it after the 
father's death. Ibid. 5. See Adminiſtrator. See alſo 
Poſthumous. | 

CHILDWIT, (Sax. ) Is a fine or penalty of a bond-wo. 
man unlawfully begotten with child: Prior habear gerſy- 
mam de natrua' ſua impregnata fine licentia maritandi. Ex. 
Reg. Priorat de Cokesford. Cowel ſays, it fignifieth x 
power to take a fine of JO bond-woman gotten with 
child without your conſent : and within the manor of 
Writtle in Com. Eſſex, every reputed father of a baſe child 
pays to the lord for a fine 3 6. 4 d. where it ſeems to ex- 
tend as well to free as bond women; and the cuſtom is 
there called childwit to this day. | 

CHIMIN, (Fr. chemin, i. e. via) In law phraſe is ; 
way; which is of two ſorts; the King's highway, and a 
private way. The King's highway, (chiminus regius) is 
that in which the King's ſubyects, and all others under his 
protection, have free liberty to paſs, though the property 
of the ſoil, where the way lies, belongeth to ſome private 
perſon. A private way is that in which one man or more 
have liberty to paſs through the ground of another, by 
preſcription or charter; and this is divided into chimin in 
groſs, and chimm appendant. Chimin in groſs is where a 
perſon holds a way principally and ſolely in itſelf ; cbinin 
appendant is that way which a man hath as appurtenant to 
ſome other thing: as if he rent a cloſe or paſture, with 
covenant for ingreſs andegreſs through ſome otherground 


in. Which otherwiſe he might not paſs. Mitch. 117. C. 


Lit. 56. It is ſaid a way may not be claimed by pre- 
ſeription as appendant or appurtenant to an houſe, be- 
cauſe it is only an eaſement and no intereſt; but a pei- 
ſon may preſcribe for a way from his houſe through a cer- 
tain cloſe, c. to church, though he himſelf hath lands 
next adjoining to his ſaid houſe, through which of ne- 
ceſſity he muſt firſt paſs; for the general preſcription ſhall 
be applied only to the lands of others. Zelv. 159. 1 
Danv. Abr. 78 5. See Highway. _ 

CHIMINAGE, (cbiminagium) Is toll due by cuſtom for 
having a way through a foreft ; and in ancient records it 
is ſometimes called pedagium. Cromp. Juriſd. 189. Co. 
Lit. 56. Telontum quod in foreſtis extgebant foreftarit 
a plauſtris & equis oneris cauſa eo venientibus. Chart. 
Foreſt. cap. 14. Et nullus foreftarius qui non fit foreflartus 
de feodo, c. capiat chiminagium, Cc. 
CHIMNEY-MONEY, Otherwiſe called hearib-money, a 
duty to the crown 'on houſes. By ſtatute 14 Car. 2. cap. 
2. Every fire-hearth and ſtove of every dwelling or other 
houſe within England and Wales (except ſuch as pay not 
to church and poor) ſhall be chargeable with 2 5. per an- 
num, payable at Michaelmas and gon oe to the King 
and his heirs, and ſucceſſors, Sc. which payment was 
commonly called chimney-money. This tax being much 
complained of, as burthenſome to the people, hath been 
long ſince taken off, and others impoſed in its ſtead; 
among which that on windows of houſes, laid 9 & 8 . 
3. c. 18. 5 Ann. c. 13. 8 Ann. c. 4. 20 Geo. 2. c. 3. 
Sc, Sc. has by ſome perſons been eſteemed almoſt 
equally grievous. See Fuage. 


uay ; p 
CHIMNIES. What duties payable for ſmall and large 


backs of chimnies, 2 Will. & Ma. /efſ. 2, c.4 
CHINA AND JAPAN WARES, To what duties lia- 
ble, Sc. 3 & 4 Ann. c. 4. 7 Geo. 1. fl. 1. c. 21. 
CHIPP, CHEAP, CHIPPING, Signifies the place to 
be a market-town, as Chippenham, &c. Blount. 
. eee or cheapingavel Toll for buying and 
elling. WS | 
- CHIRGEMOT, Gregemot chirchgemot, (Sax.) forum ec- 
cleſiaſticum. —Yuouſque chirgemot di/cordantes in demi, 
vel amore congreget, vel ſequeſtret judicio. Leg. Hen. 1- 
c. 8. 4 Inft. 321. N n. 
CH, IROGRAPH, (chirographum, or ſcriptum chirograpba- 
tum) Any publick inſtrument of gift or conveyance, at- 


his younger children ; his ſon and heir diſſuaded him from | 


teſted by the ſubſcription and croſles of witneſ _ 
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the time of the Saxons called chirographum ;, which being 
ſomewhat changed in form and manner by the Normans, 
was by them ſtiled charta: in following times, to pre- 
vent frauds and concealments, they made their deeds of 
mutual covenant in a ſcript and reſcript, or in a part and 
counter: part, and in the middle between the two copies, 
they drew the capital lerters of the alphabet, and then tal- 
lied or cut aſunder in an indented manner, the ſheet or 
ſkin of parchment; which being delivered to the two 
parties concerned, were proved authentick by matching 
with and anſwering to one another : and when this pru- 
dent cuſtom had for ſome time prevailed, then the word 
chirographum was appropriated to ſuch bipartite writings 
or indentures: © Anciently when they made a chirograph 
or deed, which' required a counter- part, they ingroſſed 
it twice upon one piece of parchment contrariwiſe, leay- 
ing a ſpace between, in which they wrote in great letters 
the word CHIROGRAPH ; and then cut the parchment 
in two, ſometimes even, and ſometimes with indenture, 
rough the midſt of the word: this was afterwards call- | 
ed dividenda, becauſe the parchment was fo divided or 
cut; and tis ſaĩd the firſt uſe of theſe chirographs was in 
Henry the Third's time. 

Chirograph was of old uſed for a fine ; the manner of 
ingroſſing whereof, and cutting the parchment in two 
pieces, is ſtill obſerved in the chirographer's office - but as 
to deeds, that was formerly called a chirograph, which 
was ſubſcribed by the proper hand-writing of the vendor 
or debtor, anddelivered to the vendee or creditor: and it 
differed from ſyngraphus, which was in this manner, viz. 
Both parties, as well the creditor as debtor, wrote their 
names and the ſum of money borrowed, on paper, Sc. 
and the word SYNGRAPHUS in capital letters in the 
middle thereof, which letters were cut in the middle, and 
one part given to each party, that upon comparing them 
(if any diſpute ſhould ariſe) they might put an end to 
the difference. The chirographs of deeds have ſometimes 
concluded thus, Et in hujus ret teſtimonium huic ſcripto 
in modum chirographi confeclo viciſſim figilla mftra appyſui- 
mus. The chirographs were called charte dibiſæ, ſcripta 
fer chirographum divi/a, charte per alphabetum diviſe ; 
as the Ghifographs of all fines are at this time. Nennet's 
= 197.” Mon. Ang. tom. 2. p94 

IROGRAPHER: OF FINES, ( chirographus finium 
G concordiarum, of the Gteek X«1gbygapor, ' a compound of 
va, manns, a hand, and Y, ſcribo, to write, a writing 
of a man's hand) Signifies that officer in the Common Pleas 
which ingroſſeth fines acknowledg'd in that court into a 
. Perpetual record, after they are examined and paſſed in 
the other offices, and that writes and delivers the inden- 
tures of them to the party: and this officer makes out 
two indentures, one for the buyer, another for the ſeller; 
and alſo makes one other indented piece, containing the 
effect of the fine, which he delivers to the cuftos brevium, 
which is called the foot of the fine. The chirographer like- 
wiſe, or his deputy, proclaims all the fines in the court 


every term, according to the ſtatute, and endorſes the | 


proclamation upon the backſide of the foot thereof; and 
always keeps the writ of covenant, and note of the fine: 
and the chrrographer ſhall take but 45. fee for a fine, on 
Pan to forfeit his office, Sc. Stat. 2 Hen. 4. c. 8. 23 


c. 3. 2a, Inft. 468. 

cHRURBEON See Surgeon. | 
CHIVALRY; (/ervitium militare) Comes from the Fr. 
cbevaler, and in our law is uſed for a tenure of lands by, 
knights ſervice 3. whereby the tenant was bound to per- 
form ſervice in war unto the King, or the meſne lord of 
"hom he held by thas tenure. And chivalry was either 
Jneral or ſpecial ; general, where it was only in the feoff- 
ment that the tenant held per /ervitium militare, without 
ay ſpecification of ſerjeanty, eſcuage, c. Special, when 
1 vas declared particularly by what kind of knight-ſer- 
"Ce the land was held. i oy” | 
For the better underſtanding” of this tenure, it hath 
<= obſerved, that there is no land but is holden me- 
wi or immediately of the crown by ſome ſervice ; and 
"Tetore all our freeholds that are to us and our heirs, 
c Med feuda or feoda, fees, as proceeding from the 
of for ſome ſmall yearly rent, and the performance 
{ervices as were originally laid upon the land at 


the donation thereof; for as the King gave to the great 
nobles, his immediate tenants, large poſſeſſions for eyer, 
to hold of him for this or that ſervice or rent; fo they in 
time parcelled out to ſuch others as they liked the ſame 
lands, for rents and ſervices as they thought good: and 
theſe ſervices were by Litileton divided into two forts, 
chrualry and ſocage; the firſt whereof was martial and 
military, the other ruſtical ; chivalry therefore was a 
tenure of ſervice, whereby the tenant was obliged to per- 
form ſome noble or military office unto his lord, being of 
two kinds, either regal, that is held only of the King, or 
common, where held of a common perſon : that which 
might be held only of the King was called /ervitium or 
ſerjeantia, and was again divided into grand and petit 
ferjeanty ; the grand ſerjeanty was where one held lands 
of the King by ſervice, which he ought to do in his own 
perſon, as to bear the King's banner or ſpear, to lead his 
hoſte, or to find a man at arms to fight, &c. * Petit ſer- 
Jeanty was when a man held lands of the King, to yield 
him annually ſome ſmall thing towards his wars, as a 
ſword, dagger, bow, c. ER 

_ Chivalry that might be holden of a common perſon, 
was termed ſcutagium, eſcuage, that is ſervice of t 
ſhield, which was either uncertain or certain; ęſcuage un- 
certain was likewiſe two-fold, firſt, where the tenant was 
bound to follow his lord, going in perſon to the king's 
wars, either himſelf or fending a ſufficient man in fis 
place, there to be maintained at his coſt ſo long as was 
agreed upon between the lord and his firſt tenant, at the 
granting of the fee; and the days of ſuch ſervice ſeem to 
have been rated by the quantity of land ſo holden; as if 
it extended to a whole knight's fee, then the tenant was 
to follow his lord forty days; and if but to half a 
knight's fee, then twenty days; if a fourth part, then 
ten days, Sc. and the other kind of this eſcuage was 
called caſtleward, where the tenant was obliged, by him- 
ſelf or ſome other, to defend a caſtle, as often as it ſhould 
come to his turn; and theſe were called eſcuage uncer- 
tain; becauſe it was uncertain how often a man ſhould 
be called to follow his lord to the wars, or to defend a 
caſtle, and what his charge would be therein. 

Eſcuage certain was where the tenure was ſet at a certain 
ſum of money to be paid in lieu of ſuch ſervice ; as that 
a man ſhould pay yearly for every knight's fee twenty 
ſhillings, for half a knight's fee ten ſhillings, or ſome 
like rate; and this ſervice, becauſe it is drawn to a cer- 
tain rent, groweth to be of a mixt nature, not merely ſoc- 
age, and yet ſocage in effect, * neither perſonal 
ſervice nor uncertain, Littleton. tenure called chi- 
valry had other conditions annexed to it: but there is a 
great alteration made in theſe things by the Stat. 12 Car. 
2. c. 24. whereby tenures by knights ſervice of the king, 
or any other perſon, ix capite, Sc. and the fruits and 
conſequences thereof are taken away and diſcharged ; 
and all tenures are to be conſtrued and adjudged to be 
free and common ſocage, &c. _ "oy 
See as to the court of chivalry, Black. Com. 3 V. 68. 
4 V. 264. As to its juriſdiclion, 3 V. 105 4 LV. 264, 
As to guardian in chivalry, 1 J. 462. As to tenare in 
chivalry, 2 J. 62. e i Pope 
© CHOCOLATE. See Coffee. A 
© CHOP-CHURCH, ' (erclefiarum permutatio) Is a word 
mentioned in a ſtatute of King Hen. 6. by the ſenſe of 
which, it was in thoſe days a kind of trade, and by the 
Judges declared to be lawful : but Brooke in his abridg- 
ment fays, it was only permiſſable by law: it was without 
à doubt a nick- name given to thoſe that uſed to change 
benefices; as to chop and change is a common Expreſſion. 
9 Hen. 6. cap. 65. Vide Litera miſſa omnibus eprſcopis, 6c. 
contra Choppe- Churches, amo 1391. Spelm. de Con. 
vol. 2. p. 642. both 1 : 
© CHORAL, (choralis) Signifies any perſon that by vir- 


| 


tue of any of the orders of the clergy, was in ancient time 


admitted to ſit and ſerve God in the chore ; which in La- 

tin is termed chorus and Mr. Dugdale in his hiſtory of 
St. Pauls Church ſays, that there were formerly fix Vicars 
Choral belonging to that church. 

CHO OPI, Sufftagan or Rural Biſbops, anciently 

delegated by the prime dioceſan ; their authority was re- 


ſtrained by ſome councils, and their office by 3 78 
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-  Fſhed ; after whom the Rural Deans were ſo commiſſioned 
to exerciſe epiſcopal juriſdiction, till inhibited by Pope 
Alexander the Third. Kennet's Paroeh. Antiq. 639. 
CHOSE, (F.) A thing; | uſed in the Common law 
with divers epithets ; as chſe local, choſe tranſitory, and 
choſe in alli. | Choſe local is ſuch a thing as is annexed 
to a place, as a mill, and the like: and cho/e tranfitory,/1s 
_ that thing which is moveable, and may be taken away, 
or carried from place to place: choſe in ation is a thing 
incorporeal, and only a right, as an annuity, obligation 
for debt, Sc. And generally all cauſes of ſuit for any 
debt, duty, or wrong are to be accounted choſes in ac- 
tion: and it ſeems choſe in action may be alſo called cho/e 
in ſuſpence, becauſe it hath no real exiſtence or being, nor 
can properly. be ſaid to be in our poſſeſſion. Bro. Tit. 
Choſe in Attn... -. 1 281 
When a man can bring an action for ſome duty, vi. 
debt upon bond, or for rent; or action of covenant, or 
treſpaſs for goods taken away, or ſuch like; theſe are 
chaſes in action: and as they are things whereof a perſon 
is not poſſeſſed, but is put to his action for recovery of 
them, they are therefore called choſes in action. x Lill. 
Ar. 264. A perſon diſſeiſes me of land, or takes away 
my goods; my right or title of entry into the lands, or 
action and ſuit for it, and ſo for the goods, is a choſe in 
action: fo a debt on an obligation, and power and right 
of action to ſue for the ſame. 1 Brounl. 33. And a 
condition and power of re-entry into land upon a 
feoffment, gift or grant, before the performance of the 
condition, is of the nature of a choſe in action. Co, Lit. 
214. 6 Rep. 50. Dyer 244. If one have an advow ſon 
when the church becomes void, the preſentation is but as 
a choſe in ation, and not grantable: but 'tis otherwiſe 
before. the church is void. Dyer 296. Where a man 
hath a judgment againſt another for money, or a ſtatute 
theſe are chaſes in ation. An annuity. in fee to a man and 
his heirs, is grantable over : but it has been held, that an 
annuity is a choſe in a7ion, and not grantable. 5 Reg. 89. 
Fitz. Grant, 45 A choſe in action cannot be transferred 
over; nor is it deviſeable: nor can a chy/e in action be a 
ſatisfaction, as one bond cannot be pleaded to be given in 
ſatisfaction for another; but in equity cheſes in achion may 
be aſſignable; and the King's grant of a chſe in action is 
good. Ov. Jac. 170, 371. Chanc. Rep. 169. 
When bonds are aſſigned, it is done with power of at- 
torney to receive and ſue in the aſſignor's name; ſo that 
though in this caſe a chſe in aclion is ſaid to be aſſignable 
over, yet it amounts to little more than a letter of attor- 
ney to ſue for the debt. Wad's Inft. 282. A man may 
authoriſe another to fue for a debt due by ſpecialty in his 
name, and by agreement promiſeit tohim when recovered; 
or he may give, grant or aſſign the writing, and. ſo de- 
prive himſelf of the means to recover the debt, though 
fach a debt itſelf being a cho/e in action, cannot be regularly 
aſſigned over. 1 Shep. Abr. 337. Charters, where the 
owner of the land hath them in poſſeſſion, are grantable ; 
a: poſſibility, of an intereſt or eſtate in a term for years, is 
near to a cho/e in action, and therefore may not be granted; 
but a poſlibility, joined with an intereſt, may be a grant- 
able chattel. O. Lit. 265. 4 Rep. 66. Moor Ca. 1128. 
And this the law doth provide to avoid multiplicity 
ol ſuits, and the ſubverſion of juſtice, which would fol- 
low if theſe things were grantable from one man to an- 
other. Dyer 30. Plowd. 185. 
But by releaſe choſes in action may be releaſed and diſ- 
charged for ever; but then it muſt be to parties and pri- 
vies in the eſtate, &c. For no ſtranger may take advan- 
tage of things in action; ſave only in ſome ſpecial caſes; 
as upon the Stat. 32 Hen. 8. cap. 8. C. Lit. 214. 
Zelu. 9, 85. A choſe in action, as an obligation, Sc. is 
not within the Stat. 21 Hen. 8. c. 7. concerning larceny 
by ſervants, in going away with or imbezzleing their ma(- 
ter's goods, to the value of 405. And generally theſe 
are of no uſe to any but the owner. Hawk. P. C. gg, 
93. But ſee Stat. 2 Geo. 2. cap. 25. And Black. 
2V. 389, 397, 44%. 4”. 434: e 
CHRISM A confection of oil and balſam conſecrated 
by the biſhop, and uſed in the Popyſb ceremonies of bap- 
tz/m, confirmation, and ſometimes ordinations |  _ 
| 2. 0 | 


* 
* 


CHRISMALE, Chrifmal, crifom, the ſace· cloth, or piece 
of linen laid over the child's head at baptiſm, which in 


| ancient times was a perquiſite due to the pariſh prieſt.— 


Mulieres ſequentes debent aſferrè chriſmalia infantum, nec 
chriſmalia debent alienari, nec in aliquos uſus mitti debent. 
mſi in uſus ecclefie. Statut. Ægid. Epiſ. Saliſbur. An. 
12 36. | 3 | x 
CHRISMATIS DENARII, Chri/ſom-pence, Money paid 
to the dioceſan, or his ſuffragan, by the parochial clergy, 
for the chriſm conſecrated by them about £after, for the 
holy uſes of the year enſuing. This-enſtomary payment 
being made in Lent near Eaſter, was. im ſome places called 
Quadrageſimals, and in others Paſchals and Eafter-pence, 
The biſhop's exaction of it was condemn'd by Pope Pius 
XI. for ſimony and extortion; and thereupon the cuſtom 
was releaſed by ſome of our Enugliſb biſhops : As Robert 
biſhop of Lincoln, by expreſs charter ——Scratis nos re- 
miſiſſe clericis omnibus infra epiſtopatum Lincolnienſem paſ- 
chalem conſuetudinem quam chriſmatis denatios vocant.— 
Cartular. Mon. de Bernedy, MS. Cotton. 
CHRIS TIANITATIS CURIA, The eourt chriſtian, 
or ecclefiaſtical judicature. See Court Chriſtian, - -. 
CHRISTIANITY. As Dr. Robertſon, very juſtly ob- 
ſerves, with reſpect to chriſtianity, when firſt introduced 
into Europe, it was corrupted. The people did not receive 
it pure. The preſumption of men, had addedꝭ to the ſim- 
ple and inſtructive doctrines of chriſtianity, the theories of 
a vain philoſophy, that attempted to penetrate into myſ- 
teries, and to decide queſtions which the limited faculties 
of the human mind are unable to comprehend or to re- 
ſolve. Hift. Emp. C. V. 1 V. 73, 4. However its in- 
fluence was very great in freeing mankind from the bon- 
dage of the feudal policy. Vide ib. 268, 9. As to of- 
fences againſt chriſtianity, ſee Black. Com. 4. L. 44. Chriſ- 
tiantiy is part of the law of England. Black. Com. 4 
Ci 


CHRISTIANS, (primitive) Were averſe to the princi- 
ples of taleration. The reaſon, as mentioned by Dr. Rolert- 
ſon, was, when the chriſtian revelation declared one ſu- 
preme Being to be the ſole object of religious veneration, 
preſcribed the form of worſhip moſt acceptable to him, 
whoever admitted the truth of it held, of conſequence, 
every other mode of religion to be abſurd and impious, 
(Which was not the caſe among the Heathens). Hence 
the zeal of the firſt converts to the chriſtian faith in pro- 
pagating its doctrines, and the ardour with which they 
laboured to overturn every other form of worſhip. Hit. 
Emp. C. V. 3 V.. 334. 5 

CHURCH, (ecclefia). Is a temple or building conſecrat- 
ed to the honour of God and religion, and anciently dedi- 
cated to ſome ſaint, whoſe name it aſſumed; or it is an 
aſſembly of perſons united by the profeſſion of the ſame 
chriſtian- faith, met together for religious worſhip ; and if 
it hath adminiſtration. of the ſacraments and ſepulture, it 
is in law adjudged a church. If the King founds a church, 
he may exempt it from the ordinary's juriſdiction; but tis 
otherwiſe-in caſe of a ſubject. . 

The manner of founding oburches in ancient times was, 
after the founders had made their applications to the 
biſhop of the dioceſe, and had his licence; the biſhop 
or his commiſſioners ſet up a croſs, and ſet forth the cburch- 
yard where the church was to be built and then the 
founders might proceed in the building of the church, and 
when the church was finiſhed, the biſhop was to conſecrate 
it; and then, and not before, the ſacraments were to 
be adminiſtered in it. Stillingfleet's Ecclefiaſt. Caſes. But 
by the Common law and cuſtom of this realm, any perſon 
Who is a good chriſtian, may build a church without li- 
cence from the biſhop, ſo as it be not prejudicial to any 
ancient churches; though the law takes no notice of it as 


certified by the biſhop. And in ſome caſes, though = 
church has been conſecrated, it muſt be conſecrated 
again; as in caſe any murder, adultery, or fornication be 
committed in it, whereby it is defiled; or if the church 
be deſtroyed by fire, Sc. e | 
The ancient ceremonies in conſecrating the ground on 


| 75 the church was intended to be built, and of the 
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a church, till conſecrated by the biſhop, which is the 
reaſon why church and no church, &c. is to be tried and 
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gk after it was built, were thus + when the ma- 
— w_ provided for building, the biſhop came in his 
robes to the place, &c. and having prayed, he then per- 
the ground with incenſe, and the people _ A 
collect in praiſe of that ſaint to whom the church was de- 
dicated ; then the corner-ſtone was brought to the biſhop, 
which he croſſed, and laid for the foundation : and a 
feaſt was made on that day, or on the faint's day 


ich it was dedicated ; but the form of conſecrati- 
— left to the diſcretion of the biſhop, as it is at 


— biſhops, who have conſecrated churches, on en- 
tering into them have pronounced the place to be holy, 
In the name of the Father, &c. then with their retinue of 

vedivines went round the church, repeating the hun- 
redth pſalm, and a form of prayer, concluding, We con- 

this church, and ſet it apart to thee, O Lord Cbriſt, 
as holy ground, 8&c. After which, turning to the commu- 

ble, and having bowed to it ſeveral times, they 
pronounced bleſſings on thoſe who ſhould be benefactors, 
and curſes againſt thoſe who ſhould prophane that place: 
and then a ſermon hath been preached, and the ſacra- 
ment adminiſtred with more than common ceremony of 
bowing, kneeling, &c. ae 

A church in general conſiſts of three principal parts, 
that is, the belfrey or ſteeple, the body of the church 
with the iſles, and the chancel : and not only the free- 
hold of the whole church, but of the church-yard, are in 
the parſon or rector; and the parſon may have an action 
of treſpaſs againſt any one that ſhall commit any treſpaſs 
in the church or church-yard ; as in the breaking of ſeats 
annexed to the church, or the windows, taking away the 
leads, or any of the materials of the church, cutting the 
trees in the church-yard, &c. 

The property of the bells, books, arid other ornaments, 
and the goods of the church, is in the pariſhioners z but 
the cuſtody of them is in the church-wardens, who may 
maintain action of treſpaſs againſt ſuch as ſhall wrongfully 
take them away. 1 Roll. Rep. 255. If a man erect a pew 
in a church, or hang 2 a bell, Sc. therein, they there- 
by become church goods, though not expreſly given to the 
church ; and he may not afterwards remove them. The 
parſon only is to give licence to bury in the chureb; but 
for defacing . 
heir of the deceaſed May have an action. 2 Co. 367. 
And a man may be indicted for digging up the graves of 
perſons buried, and taking away their burial dreſſes, Gc. 
The property whereof remains in the who was the 
owner when uſed, and *tis ſaid an offender was found 
guilty of felony in this caſe, but had his clergy, Co. 


Lt. 113. 


Though the parſon hath the freehold of the church, he 


hath not the fee-ſimple, which is always in abeyance; but 
in ſome reſpects the parſon hath a fee-ſimple qualified. 
Liu. 644, 645. The uſe of the body of the church, and 
the ſeats fixed to the freehold, is common to all the pa- 
niſhioners that pay to the repairs thereof. The chancel 
of the church is to be repaired by the parſon, unleſs there 
be a cuſtom to the contrary ; and for theſe repairs, the 
parſon may cut down trees in the church-yard, but not 
otherwiſe. 35 Ed. x. The church-wardens are to ſee 
that the body of the church and ſteeple are in repair ; 
but not any iſle, Sc. which any perſon claims by pre- 
ſcription, to him or his houſe : concerning which repairs 
the Canons require every perſon who hath authority to 
hold eccleſiaſtical viſitation to view their churches within 

r juriſdictions once in three years, either in perſon, or 
.cauſe it to be done; and they are to certify the defects to 
the ordinary, and the names of thoſe who ought to repair 
them; and theſe repairs muſt be done by the church- 
vardens, at the charge of the pariſhioners. Can. 86. 
1 Med. 236. By the Common law, pariſhioners of every 
prriſh are bound to repair the church: but by the Canon 
law, the parſon is obliged to do it; and ſo it is in foreign 
countries, 1 Salk. 164. In London the pariſhioners re- 
par both the church and the chancel. The Spiritual court 
may compel the pariſhioners to repair the church, and 
excommunicate every one of them till it be repaired; but 
thoſe that are willing to contribute ſhall be abſolved till 


1 Eccleſiaſtical Court. 2 Mod. 222: 


2 monument in a church, &c. the builder or 


C H wv 


tion is to be taken off; but the Spiritual Court cannot 


aſſeſs them towards it. 1 Med. 194. 1 Vent. 367. For 
though this court hath power to oblige the pariſhioners 
to repair by eccleſiaſtical eenſures; yet they cannot 
ont in what ſum, or ſet a rate, for that muſt be ſettled 
the church-wardens, Sc. 2 Mod. 8. Where a church 
is ſo much out of repair, that *tis neceſſary to pull it 
down, in ſuch caſe, upon a general warning to the pa- 
riſhioners, the major part, meeting, may make a rate for 
pulling it down, and rebuilding it on the old foundation, 
and it ſhall be good; and if any pariſhioner refuſe to 
pay his proportion, they may libel againft him in the 
Andif a church be 
down, and the pariſh is increaſed, the greater part of the 
pariſh may raiſe a tax for the neceſſary inlarging it, as 
well as the repairing thereof, Sc. 1 Mod. 237. But in 
ſome of our books it is ſaid, that if a church its down, 
the pariſhioners are not obliged to rebuild it ; though 
_ ought to keep it in due repair. 1 Yentr. 35. 

n a caſe where church-wardens made a rate for repairs 
of the churtb, it was adjudged that the pariſhioners ought 
to aſſeſs the rate, and they are bound to repair the church. 
I Salk. 165. Church rates for repairs, are to be made 
by the church-wardens and the major part of the pa- 
riſhioners, which ſhall bind the others, after a general 
notice given; and if the pariſhioners refuſe or neglect 
to meet, upon ſuch notice; or if on meeting they refuſe 
to make a rate, then the church-wardens and overſeers of 
the poor may make a rate, and levy it upon the inha- 
bitants, being firſt confirmed by the ordinary or arch- 
deacon. And rates for repairing of churches, &c. are of 
eccleſiaſtical cogniſance ; and to be recovered in the Ec- 
clefiaſtical Court: alſo if a pariſh is unequally rated, 
thoſe who are grieved mult plead it in the Spiritual Court, 
being ſued there. 1 Ventr. 367. 2 Roll. Abr. 291. 

Theſe rates muſt be made upon the whole pariſh, and 
not on particular perſons; and the charge is in reſpect 
of the land, upon every occupier, &c. If the owner 
lives in another pariſh, he ſhall be rated for repairs in 
the pariſh where the lands lie, and not where he liveth; 
for though the charge is the perſon, yet *tis in re- 

ard of his lands: if he let the ſame by leaſe, then he 
all be charged in reſpect of the rent reſerved, and the 
farmer ſhall make up the reſt. 2 Rol. Rep. 270. _ 

For church ornaments, utenſils; c. the charge is up 
on the perſonal eſtates of the partſhioners ; and for this 
reaſon perſons muſt be charged for theſe; where they live: 
but though generally lands ought not to be taxed for 
ornaments, yet by ſpecial cuſtom, both lands and houſes 
may be liable to it. 2 Inft. 489. Cro. Eliz. 843. Het- 
ley 131. It has been reſolved that no man ſhall be 
charged for his land to-contribute to the church reckon- 
ings, if he do not reſide in the ſame pariſh. Moor 554. 
The communion tables are to be kept in repair in 
churches, and covered in time of divine ſervice with a 
carpet, Sc. And the ten commandments to be ſet up at 
the caſt end of every church or chapel, and other choſen 
ſentences of ſcripture upon the walls. And at the com- 
mon charge ſhall be provided a ſtrong cheſt with a hole 
in the _—_ part thereof, having three keys, of which 
one ſhall be kept in the cuftody of the 8 and the 
other two by the church-wardens ſeverally ; which cheſt 

to be fixed in a proper place in the church, to collect 
the alms for the poor; and the alms ſhall be quarterly 
diſtributed to the poor, in the preſence of the chief of 
the pariſh. Can. 82, 83. 

By ſtatute, churches not above ſix pounds a year, in the 
King's books, by aſſent of the ordinary, 2 and in- 
cumbent, may be united: and in cities and corporations, 
Sc. churches may be united by the biſhop, patrons, and 
chief magiſtrates, unleſs the income exceeds 1007. per 
amm. and then the pariſhioners are to conſent, Sc. 37 
Hen. 8. cap. 21. 17 Car. 2. cap. 3. 

For compleating of St. Paul's Church, and repairing 
Weſtminſter Abbey, a duty of 25. per chaldron on coals is 

ted; and the Archbiſhop of Canterbury, Bifhop of 
— Lord Mayor, Sc. are appointed Commiſlioners : 
and the church-yard is to be incloſed, and no perſons 
build thereon, except for the uſe of the church. 8 9 


"© greater part agree to a tax, when the excommunica- 


W. 3. cap. 14. 1 Ann: cap. 2. Fifty new churches are to 
Aaa : be 
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pe built in or near London and Weſtminſter, for the build- 
ing whereof a like duty is granted upon coals, and com- 
miſſioners appointed to purchaſe lands, aſcertain bounds, 
Sc. The rectors of which churches ſhall be ee 
by the crown, and the firſt churchwardens and veſtrymen 
Sc. are to be elected by the commiſſioners. 9 Ann. cup. 
22. A duty is alſo granted on coals imported into Lon- 
don, to be appropriated for maintaining of miniſters for 
the fifty new churches. Stat. 1 Geo. 1. cap. 23. A mi- 
niſter, by ordination of prieſthood, receives authority to 
. preach in the church, though he is nevertheleſs to have a 
5 — from the biſhop of the dioceſe, Sc. If a layman 
be admitted and inſtituted to a benefice, and doth ad- 
miniſter the ſacraments, marry, Sc. theſe acts performed 
by him during the time he continues parſon in fact, are 
good. 3 Cro. 775. 


articles of religion, Sc. and are bound to read morning 
and evening prayers, on every holyday, on the 75 of 
November, the 3oth of January, and on the 29th of May, 
as on the Lord's Day: Andif any miniſter ſhall uſe any 
form of church ſervice but ſuch as is in the Book of 
Common Prayer, Sc. he ſhall forfeit a year's profit of 
his living, and ſuffer ſix months impriſonment for the firſt 
offence ; and for the ſecond offence be deprived Sc. 
Stat. 1 Eliz. c. 2. And if a parſon, in reading prayers, 
ſtand or fit when he is appointed to kneel, or kneel when 
he ſhould ſtand, Sc. he is puniſhable by this ſtatute; If 
any perſons deprave the Book of Common Prayer, Sc. 
they ſhall be impriſoned ſix months, and forfeit 100 
marks. 13 & 14 Car. 2. cap. 4. And vide 2 & 3 
Ed. 6. c. 1. DE 
Every perſon is to repair to his pariſh church every Sun- 
day, on pain of forfeiting 15. for every offence ; and be- 
ing preſent at any form of prayer uſed contrary to the 
Book of Common Prayer, is puniſhed with fix months 
impriſonment, Sc. 1 Eliz. cap. 2. 23 Eliz. cap. 1. Per- 
ſons above ſixteen years of age, who abſent from church 
above a month, are to forfeit 20/. per month, c. But 
proteſtant diſſenters are exempted from penalties, by 1 . 
M. c. 18. And a perſon is not ſo bound to go to his 
pariſh church, but upon reaſonable excuſe he may go to 
another; of which excuſe the ſpiritual courts are judges. 
2 Rol. Rep. 438, 455. No man ſhall cover his in 
the church in time of * wrap ſervice, except he have ſome 
infirmity, and then With a cap; and all perſons are to 
kneel and ſtand, c. as directed by the Common Prayer 
during ſervice: Can. 18. 

No ill language is to be uſed, or noiſe made in churches 
or church yards; and perſons ſtriking others there, are to 
be excommunicated, and loſe one of their ears: and a 

man may not lawfully return blows in his own defence in 
theſe caſes. 5 & 6 Eqdw. 6.cap, 4. Diſturbing miniſters, 
officiating divine ſervice, incur three months impriſon- 
ment, — a forfeiture of 201. by Stat. 1 M. cap. 3. and 
1 V. & M. c. 18. Any perſon may be indicted for in- 
decent or irreverent behaviour in the church; and thoſe 
that offend againſt the acts of uniformity, are puniſhable 
either by indictment upon the ſtatute, or by the ordinary, 
Se. See likewiſe the following ſtatutes concerning this 
head, Mag. Chart. 9 Hen. 3. c. 1.—5 Ed. 3.— 13 Ed. 1. 
fat. 2. c. 6.—3 Ed. 1. flat. 2.—21 Ed. 1. c. 3.—9 Ed. 
2. ſtat. 1. c. 10.—50 Ed. 3. c. 5.—1 Ric. 2. c. 5. S 
15 R. 2. c. 15. 
of particular places, ſee the Table to the Statutes at Large, 
quarto edition, title Churches. x 


An indifiment for not coming to church, 


Wilts, nd hy jurors, &c. That A. B. of M. in the 
ſaid county, gent. on the day of, &c. in the 

gear of the reign, &c. being of the age of ſixteen years and 

upwards, did not repair to his pariſh church of M. aforeſaid, 

or to any other church, chapel, or uſual place of common 

prayer and divine ſervice, at any time wwithin the ſpace of one 

month next after the ſaid day of, &c. in the year above- 

mentioned, but did willingly and obſtinately, without qny law- 

ful or reaſonable excuſe, forbear to do the ſame, contrary to 

the form of the ſtatute in ſuch caſe made and provided, in con- 


Miniſters are to declare their aſſent to the thirty-nine. 


For ſtatutes concerning the churches 


* 
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e 
tempt of our ſaid lord the now king and his laws, and againg 
the peace, &c. ; | 


CHURCH-WARDENS, (ecclgſiæ guardiani) Are an. 
cient officers choſen yearly in Eaſter week, by the mini- 
ſter and pariſhioners of every pariſh, to look to and take 
care of the church and church- yard, and the things be. 
longing to the ſame: | 

Under this head it will be proper to conſider, 


I. Of the election of church-wardens, and of exempti 
from being elettet. e 

II. Of their intereſt in the things belonging to the church. 

III. Of their power and duty. 

IV. Of their accounts. 


I. As to their election. CR ä 

They are to be choſen by the joint conſent of the pa- 
riſhioners and miniſter; and by cuſtom the miniſter may 
chooſe one, and the pariſhioners another; or by cuſtom 
the pariſhioners alone may elect both, though it be 
againſt the canon. 1 Vent. 267. For 

By Can. 89. All church-wardens or queſtmen in 
every pariſh, ſhall be choſen ” the joint conſent of the 
miniſter and the pariſhioners; if it may be; but if they 
cannot agree upon ſuch a choice, then the miniſter ſhall 
chooſe one, and the pariſhioners another : and without 
ſuch a joint or ſeveral choice, none ſhall take upon them 
to be church-wardens. 

But although the greateſt part of the pariſhes in Lon- 
don chooſe the church-wardens by cuſtom ; yet in all the 
new erected pariſhes the canon ſhall take place (unleſs 
the act of parliament, in virtue of which any church 
was erected, ſhall have ſpecially provided that the pa- 
riſhioners ſhall chooſe both;) inſomuch as no cuſtom can 
be pleaded in ſuch new pariſhes Gi/. 215. 

In ſome caſes the lord of the manor preſcribeth for the 
appointment of church-wardens : and this ſhall not 
be tried in the eccleſiaſtical court, although it be a pre- 
ſcription of what appertains to a ſpiritual thing. God. 
153. - | . a 

They are ſworn into. their offices by the archdeacon; 
and if the archdeacon refuſeth to ſwear a church-warden, a 
mandamus ſhall iſſue to compel him. 3 Cro. 551: As 
the pariſhioners chooſe church-wurdens, who have a truſt 
repoſed in them by the 2 as temporal officers, they 
are the proper judges of their ability to ſerve, and not 
the archdeacon who ſwears them. 5 Mod. 325. 


With reſpect to exemptions concerning this office. 

All peers of the realm, by reaſon of their dignity, are 
exempt from the office of church-warden. Gib. 215. 
So are all clergymen, by reaſon of their order. Id. In 
like manner all parliament men, by reaſon of their privi- 
lege. Id. 

If an attorney be made a church-warden of a, pariſh, he 
ſhall have a writ of privilege, ſhewing his privilege to be 
diſcharged thereof, by reaſon of his attendance in court. 

No perſon living out of the pariſh, although he occu- 
pies lands within the pariſh, may be choſen church-war- 
den; becauſe he cannot take notice of abſences from 
church, nor diſorders in it, for the due preſenting of 
them. Gib. 215. 

By the 1 V. & M. c. 18. Diſſenters being choſen 
church-wardens may act by deputy. And teachers oi 
congregations taking the oaths and ſubſcribing the de- 
claration, are exempted from this office. 

By 6 W. 3. c. 4. Apotbecaries are likewiſe exempted. 

By 10 & 11. 3. c. 23. All perſons who have prole- 
cuted a felon to conviction, are exempted from the ofiice 


in the pariſh where the offence was committed. 


IH. As to their intereſt. 

Church-wardens are a corporation to ſuc and be ſued for 
the goods of the church; and they may purchaſe goods, 
but not lands, except it be in London, by cuſtom. 

In the city of London, by ſpecial cuſtom, the church- 
wardens, with the miniſter, make a corporation for lands 
as. well as goods; and may as ſuch, hold, purchaſe and 


| take lands for the uſe of the church, &c. And there is 
| another 
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another cuſtom in London, for the pariſhioners to chooſe 
both church-wardens excluſive of the miniſter; whois alſo 
there excuſed from repairing the chancel of the church, 
2 Cre gag. 1 Inſt. 3. 1 Rob. Abr. 330. They may 
have appeal of robbery for ſtealing the goods of the 
church. 1 Rol. Abr. 393. Cro. Elix. 179. 

But the church-wardens have no right to, | 
the freehold and inheritance of the church; which alone 
belongs to the parſon or incumbent; Comp. Incumb. 38 . 
3 cannot releaſe to the prejudice of the 
church; nor can they hay a of the church goods, with- 
out the conſentof the veſtry. If they waſte the goods of 
the church, the new church-wardens may have actions 

inſt them, or call them to account beforethe ordinary; 
chough the pariſhioners cannot have an action againſt 
them for waſting the church goods, for they muſt make 
new church-wardens, who muſt proſecute the former, &c. 
1 Danv. Abr. 788. 2 Cro. 145. Bro: Account 1. 

They have ſuch a ſpecial property in the organ, bells, 

iſh-books, bible, chalice, ſurplice, &c. belonging to 
the church, that for the wg away, or for any damage 
done any of theſe, they may bring an action at law, and 
therefore the parſon cannot ſue for them in the ſpiritual 
court. 1 New Abr. 372. by 


| III. In regard to their power. 9270 11 29 
They have, with the conſent of the miniſter, the placing 
the pariſhioners in the ſeats of the body of the church, ap- 
pointing gallery-keepers, Cc. reſerving to the ordinary 
a power to correct the ſame : and in London : the church- 
wardens have this authority in themſelves: Particular 
ons may pteſcribe to have a ſeat; as belonging to them 
reaſon of their eſtates, as being an ancient meſſuage; 
cc. and the ſeats having been conſtantly repaired by them: 
alſo one may preſcribe to any iſle in the church, toſit and 
bury there, always repairing the ſame: 3 Inft. 202. 2 
Co. 366. If the ordinary diſplaces a perſon claiming 
a ſeat in a church by preſcription, a prohibition ſhall 
be granted, &c; 12 Rep. 106. The parſon impropriate 
has a right to the chief ſeat in the chancel; but by pre- 
ſcription another pariſhioner may have it. Noy's Rep. 
Befides their ordinary power ; the church-wardens have 
the care of the benefice during its vacancy : and as ſoon 
zs there is any avoidance, they are to apply to the chan- 
cellor of the dioceſe for a ſequeſtration ; which being 
granted, they are to manage all the profits and experices 
of the benefice for him that ſucceeds, plough and ſow: his 
— gather in tithes, thraſh out and fell corn, repair 
ouſes, Fc. and they muſt ſee that the church be duly 
ſerved by a curate approved by the biſhop; whom they 
are to pay out of the profits of the benefice; 2 It. 489. 
They are to join with the overſeers of the poor, in — 
ing rates for relief of the poor, ſetting up trades for 
employing them, placing out poor apprentices, ſettling 
poor perſons, &c. And 1n the execution of their whole 
office, by ſtatutes 43 Eliz. c. 2. 13 & 14 Car. 2. c. 12; 
3 V. & M. c. 11. Ge. | | 
The church-wardens have no power to make ahy rate 
themſelves, excluſive of the pariſhioners, . their duty be- 
ing only to ſummon the pariſhioners, who are to meet 
for that purpoſe, and when they are aſſembled, a rate 
made by the majority preſent ſhall bind the whole pariſh, 
2 the church wardens voted againſt it. See Comp. 
numo. 389. | | 
But if the church-wardens give the pariſhioners due 
notice, that they intend to meet for that purpoſe, and 
ine pariſhioners refuſe to come, or being aſſembled, re- 
uſe to make any rate, they may make one withoq; their 
concurrence; for as they are liable to be puniſhed in the 
cecleſiaſtical courts for not repairing the church, it would 
unreaſonable that they ſhould ſuffer by the wilfulneſs 
2 obſtinacy of others. 1 Vent. 367. 1 Med. 79, 
4. 
The chitrch-wardens, in ſummoning the pariſhioners, 
need not do it from houſe to houſe, but a general pub- 


lick ſummons at the church is ſufficient, and the major 
= 4 05 = appear upon ſuch ſummons, will bind 


1 Vent. 367. Comp. Incumb. 389. 
{ 


or intereſt in | 
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There may be ſelect veſtries elected in pariſhes to make 
rates, and take the charch-wardens accounts, Sc. But 
thoſe that do not pay to any church- rates have no votes, 
except the parſon or viear. | 


E/ 32 ara 5 
Ihe church-wardens are to take care of the repairs of 
the church; and if they erect, or add any thing new to 
the ſame, they mult have the conſent of the pariſhioners 
or veſtry ; and if in the church, the licence of the or- 
dinary. 2 Inſt. 489. 1 Vent. 367. 332807 7 
The church-wardens ſhall ſuffer no man to preach with+ 
in their churches; without producing his licence: and 
they ate to keep the keys of the belfrey, and take care 
that the bells be not rung without good cauſe, to be 
— of by the miniſter and themſelves. Can. 50. 

1 N 
Cburcb-wardens are th ſee that all the pariſhioners duly 
reſort to their pariſh church, and there continue during 
the time of divine ſervice ; they are not to permit any to 
ſtand idle, walk, or make any noiſe in the church, or to 
contend for places, Ic. they may apprehend thoſe that 
diſturb the miniſter, c. and juſtify the appeaſing an 
diſorder in the church or church- yard; they are to chaſtiſe 
diſorderly boys, and take off the hats of thoſe who would 
irreverently keep them on. 1 Saund. 13. | 8925 

Further, they muſt ſearch alehouſes on Sundays, that 
there be no perſons therein, during the divine ſervice; 
and execute warrants againſt thoſe who profane the Lord's 
Day, &c. Alſo levy penalties on perſons not coming to 
church, againſt profaners of the Sabbathin paſtimes, tip- 
ling, &c. and for drunkenneſs; curling and ſwearing, 
Se. by divers ſtatutes. And they are to preſent to the 
ordinary all things preſentable by the eccleſiaſtical laws, 
which relate to the church, the parſon, and pariſhioners: 
theſe preſentments are made upon oath, and uſually twice 
a year; eſpecially at the viſitation : an@ what relates to 
the church, is chiefly of repairs, and whether there be a 
box for alms, in the church, a Bible, Common Prayer 
Book; and Book of Canons, a deſk for the reader, 
cuſhion for the pulpit, a communion table, table cloth, 
cups and covers for bread, flagons and font, a regiſter- 
book, king's arms ſet up, Lord's prayer, creed and com- 
mandments in fair letters, Cr. 
What concerns the panſon is, whether he reads the 
thirty- nine articles twice a year, and the canons once in 
the year, preaches every Sunday good doctrine, reads the 
Common Prayer, celebrates the ſacraments, preaches in 
his gown, viſits the ſick, catechiſes children, marries ac- 
cording to law; &c | 

And what relates to the pariſhioners is, whether they 
come to church, and duly attend the worſhip of God, if 
baptiſm be neglected, women not churched, perſons mar- 
rying in prohibited degrees, or without banns or licence, 
alms-houſes or ſchools abuſed, legacies given to pious 
uſes; Sc. They muſt likewiſe preſent crimes and of- 
fences, ſuch as drunkenneſs, fornication, adultery, inceſt, 


blaſphemy, Cc. and by ſtatute popiſh recuſants: and if 


they refuſe to make preſentments, the parſons or vicars, 
Sc. may preſent to the biſhop all crimes committed in 
their pariſhes. ' Can. 117. 3 Cro, 291. I Vent. 114. 
It is their duty to collecł the charity money upon briefs, 
which are to be read in churches, and the fums collected, 


Sc. to be indorſed on the briefs in words at length, and 
ſigned by the miniſter and church-wardejs ,, after which 


they ſhall be delivered, with the money collected to the 
perſons undertaking them, in a certain time, under the 
penalty of 200. A regiſter is to be kept of all money 
collected, S. Alfo the undertakers in two months after 
the receipts of the money, and notice to ſufferers, are to 
account before a Maſter in Chancery, appointed by the 
Lord Chancellor. Sat. 4 & 5 Ann. c. 14. They are 
to ſigni certiticates of receiving the ſacrament by perſons 
to qualify. them to bear offices, c. And in London, 


and within the bills of mortality, they muſt fix fire- cocks, 


keep engines, c. in their pariſhes, under the peaaky 
of 10l. For the maintenance whereof. the pariſh is to 
be aſſeſſed: and the firſt perſon who brings in a-pariſh 
engine, or other large engine with a ſocket, Ge. when 
: 3 any 


| 1e that brings in the ſecond engine 20s. and the 


out their money, they are puniſhable for fraud only, not 


* 
= 


e 
any fire happens, ſhall be paid as an encouragement 30s. 


105. Cc. Stat. 6 Ann. c. 31. 7 Ann. c. 17. They 
are likewiſe to levy and receive penalties by particular 
ſtatutes. 3 C. 1. c. 3. 9 Geo. 2.c. 23. 22 C. 2. c. 8. 
16 C. 2. c. 19. 22 C. 2. c. 8. & 6 Ann. c. 31. And 
ſee 32 Car. 2. c. 2. 9 & 10 V/. 3. c. 27. II Geo. 2. 
r. 26. 12 Geo, 2. c. 29. & 7 Geo. 3. c. 42. 


IV. Concerning their manner of accounting. 5 
At the end of the year the eburch- wardens are to yield 
Juſt accounts to the miniſter and pariſhioners, and deliver 
what'remains in their hands to the pariſhioners, or to the 
new charch-wardens : in caſe they refuſe, they may be pre- 
ſented at the next viſitation, or the new officers may by 
proceſs call them to account before the ordinary, or ſue 
them by writ of account at Common law. And if all the 
pariſh have allowed their accounts of the church goods, 
the ordinary may nevertheleſs call them toaccount before 
him too, and puniſh them if he find cauſe ; but in laying 


indiſcretion. If their receipts fall ſhort of their diſ- 
burſements, the ſucceeding church-wardens may pay them 
the balance, and place it to their account. 1 Rol. Ar. 
121. Can. 89, 109, &c. Diſputes ariſing about church- 
wardens accounts are to be decided before the ordinary : 
and for diſburſements of any ſum not exceeding 405. the 
church. warden oath alone is a ſufficient proof; but for all 
ſums above, receipts are to be produced, &c. If church- 
wardens through improvidence, indiſeretion or negli- 
gence, either wafte the church goods in their cuſtody, or 
much damnify the pariſh ; on proof thereof they may be 
removed at any time, by the authority of the ordinary. 
9 El. 4. 6. 13 Co. 70. r 

By the Stat. 3 & 4 N & M. cap. 11. In all actions to 
be brought in the courts of Meſtminſter, or at the aſſiſes, 
for money miſpent by ch#rch-wardens, the evidence of 
the partſhioners, other than ſuch as receive alms, ſhall 
be taken and admitted. | 

Church-avardens are comprehended within the purview 
of the ſtatutes 7 Fac. 1. cap. 5. and 21 Fac. 1. Cap. 12. 
as to pleading the general iſſue to actions brought againſt 
them, and as to double coſts when they have judgment. 


But in action on the caſe againſt a church-warden for | 


a falſe and malicious preſentment, though there be judg- 
ment for him, yet he ſhall not have double coſts ; for the 
ſtatute does not extend to ſpiritual affairs. The ſpiritual 
court can only order the church-wardens accounts to be 
audited, but cannot make a rate to reimburſe them, be- 
cauſe they are not obliged to lay out money before they 
receive it. — temp. Hardwicke per Annaly. p. 381. 
Dawſon and Wilkinſon. Cro. Car. 285, 286. See Church 
Highways, Poor. | 

CHURCH-REEVE, Is the ſame with churcb-warden, 
(reve in the Sax. being as much as guardian inthe French) 
the guardian or cer of the thurch : the word is now 
out of uſe, but is mentioned by Chaucer on the jariſdiction 
of archdeacons, viz. 


Of church-reves, and of reftaments, 
Of contratts and of lack of ſacraments. 


CHURCHESSET, or chirch/er, ciricſeat, A Saxonword 
uſed in Domeſday, which is interpreted qivaft ſemen eccleſie, . 
corn paid to the church. Fleta ſays, it ſignifies a certain 
meaſure of wheat, which in times paſt every man on St. 
Martins day gave to holy church, as well in the times of 
the Britains as of the Engliſh; yet many greatperſons, after 
e w 8 of the e : that contribution ac- 
cording to the ancient 0 es, in the name of 
Fruits; as in the writ of King nk ſent to the — 7 
particuarly contained, in which they call it chirchſed, as 
one would ſay 8 Selden's Hiſt. Tithes, p. 216. 

CHURCH-SCOT, Cuſtomary oblations paid to the 
pariſh-prieft, from which duties the religious ſometimes 
purchaſed an exemption for themſelves and their tenants. 

CHURLE, ceorle, carl. Was in the Saxon time a tenant 
at will, of free condition, who held fome land of the 
Thanes, on conditions of rents and ſervices: which ceorles 
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the demeſnes, (yielding work and not rent) and were there. 
upon called his fockmen or ploughmen. Spelm. 

' CINQUE-PORTS, ( * portns) Are thoſe havens 
that lie towards France, and therefore have been thought 
by our kings to be ſuch as ought to be vigilantly guarded 
and preſerved againſt invaſion : in which reſpect they 
have an eſpecial governor, called Lord warden of the cinque 


ports, and divers privileges granted them, as a peculiar 


juriſdiction; their warden having not only the authority 
of an admiral amongſt them, bur ſending out writs in his 
own name, Sc. Stat. 32 Hen. 8. c. 48. 4 Inſt; 222. 

Cambden tells us, that Kent is accounted the key of 
. and that William, called. Ihe Conqueror, was the 
firſt who made a conſtable of Dover caſtle, and warden of 
the cinque ports, which he did to bring that country under 
a ſtricter ſubjection to his government; but King Joby 
was the firſt who granted the privileges to thoſe ports, 
which they ſtill enjoy: however, it was upon condition 
that they ſhould provide a certain number of ſhips at 
their own charge for forty days, as often as the king 
ſhould have occaſion for them in the wars, he being then 
under a neceſſity of having a navy for paſſing into Normay- 
dy, to recover that dukedom which he had loſt. And this 
ſervice the barons of the cingue ports acknowledged and 
performed, upon the mos ummons, attending with 
their ſhips the time limited at their proper coſts, and ſtay- 
Ing as long after as the king pleaſed at his own charge. 
Somner of Rom. Ports in Kent. 

The cingue ports, as we now account them, are, Dover, 
Sandwich, Rumney, Wilchelſea, and Rye, and to theſe we 
may add Hythe and Haſtings, which are reckoned as part 
or members of the cingue ports: though by the firſt inſti- 
tution it is ſaid that Vincbelſea and Rye were added as 
members, and that the others were the cingue ports; there 
are alſo ſeveral other towns adjoining that have the pri- 
vileges of the ports. Theſe cingue ports have certain 
franchiſes to hold pleas, &c. and the king's: writs do 
not run there; but on a judgment in any of the king's 
courts, if the defendant hath no goods, Sc. but in th 
ports; the plaintiff may get the record certified into 
Chancery, and from thence ſent by mittimus to the lord 
warden to make execution. 4 If. 223. 3 Leon. 3. 

The conſtable of Dover caſtle is Lord warden of the 
cingue ports. And there are ſeveral courts within the 
cinque ports; one before the ſaid conſtable, others within 
the ports themſelves, before the mayors and jurats; another, 
which is called curia quingue portuum apud Shepway : 
there is likewiſe a court of Chancery in the cingue ports, to 
decide matters of equity; but no original writs iſſue 
thence. 1 Danv. Ar. 793. The juriſdiction of the 
cingue ports is general, extending to perſonal, real, and 
mix 'd actions: and if any erroneous judgment is given in 
the cingne ports before any of the mayors and jurats, writ 
of error lies not in B. R. but it ſha!l be redreſſed, ac- 
cording to the cuſtom, by bill in nature of a writ of error 
coram domino cuſtode ſeu guardiano quinque portuum apud 
curiam ſuam, Sc. And in theſe caſes the mayor and ju- 
rats mays be fined, and the mayor removed, Sc. 4 Ii. 
333. Crompt. Juriſd. 138. 8 

t has been obſerved, that the cingue ports are not jurs 
regalia, like counties palatine, but are parcelof the county 
of Kent : ſo that if a writ be brought againſt one for land 
within the cinque ports, and he appears and pleads to it, 
and judgment is given againſt = in the Common Pleas, 
this judgment ſhall bind him; for the land is not exempted 
out of the county, and the tenant may waive the benefit o 
his privilege. Wood's Inſt. 519. The cinque ports cannot 
awardproceſs of outlawry. Cro. Elz. 910. And a qu 
minus lies to the cinque ports. bid. 911. If a man s 
impriſoned at Dover by the lord warden, an habeas c 
may be iſſued; for the privilege that the king's writ lies 
not there is intended between party and party, and there 
can be no ſuch privilege againſt the king; and an habeas 


corpus is a prerogative writ, by which the king demands 
an account of the liberty of the ſubject. Cro. Fac. 543. 
1 Nelſ. Abr. 447. Certiorari lies to the cinque ports, to le- 
move indictments; and the juriſdiction that brev. dim. 
regis non currit is only in civil cauſes between party 


were of two ſorts; one that hired the lord's tenementary 


and party: but this has been held to extend only to in 
A 6 dictments 


eſtate, like een; the other that tilled and manured 
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digments before the mayors, barons, Sc. as juſtices of 


peace, on late ſtatutes, c. Cro. Car. 252, 253. 2 
Hawk. P. C. 286, 287. 1 5 

CIRCA, A watch from which circuitor; quatuor cir- 
cuitores monaſterii quos alib nomine circas vocant, juxta 


præceptum ſantti Beneditti certis horis circuire debent mo- 


officnas.” * / -  #E 
——_— ADA, A tribute anciently paid to the biſhop 
or archdeacon for —_— the churches, Du Freſne. 
CIRCUIT, or CIRCUITY OF ACTION, (circuitus 
addionis) Is a longer courſe of proceeding to recover a 
thing ſued for than is needful : as if a perſon grant a rent- 
charge of 100. per annum out of his manor of B. and after 
the grantee diſſeiſeth the grantor of the ſame manor, who 
brings an aſſiſe and recovers the land, and 200. damages, 
wich being paid, the grantee ng his action for 10ʃ. 
of his rent due during the time of the diſſeiſin, which he 
muſt have had if no diſſeiſin had been: this is called 
circuity of ation, becauſe as the grantor was to receive 200. 
damages, and pay 10/: rent, he might have received but 
101. only for damages, and the grantee might have kept 
the other 100. in his hands by way of retainer for his rent, 
and ſo ſaved his action, which appears to be needleſs. 
Terms de Ley. This example ſhews that an action may 
be rightfully brought fof a debt or duty, and yet be 
wrong; for that it might have been as well otherwiſe 
anſwered and determined. 
CIRCUITS, Certain diviſions of the kingdom ap- 
inted for the judges to go, twice a year, for adminiſter- 
ing of juſtice, in the ſeveral counties. Theſe circuits are 
made in the reſpective vacations, after Hilary and Trinity 
terms. See Black. Com. 3 V. 58. and 4 V. 415, 417. 
CIRCUMSPECTE AGATIS, Is the title of a ſtatute 
made anno 13 Ed. i. relating to prohibitions, preſcribing 
certain caſes to the judges; wherein the king's prohibition 
hah: TIER 1 99 Ws 
CIRUMSTANTIAL EVIDENCE, or the 22 
of #1 iont; Takes place, next to poſitive proof: for 
2 fact itſelf —— be e ee 
that which comes neareſt to the proof of the fact is the 
proof of ſuch cireumſtances, which either neceſſarily or aſually 
attend ſuch facts; and theſe are called preſumptions, 
which are only to be relied upon till the contrary be actu- 
ally proved. Co. Lit. 373. Black. Com. 3 J. 371. 
CIRCUMSTANTIBUS, By-ſtanders ; and ſignifies 
in our law the ſupplying or making up the number of 
jurors, if any impanelled appear not; or appearing are chal- 
lenged by either party; by adding to them ſo many of thoſe 
that are preſent or ſtanding by that are qualified as will 
ſerve the turn. Stat: 35 H. 8: cap. 6; The act of ſupply- 
ing is uſually called a tales de circumſtantibus. See Tales: . 
CITATION, (citatio) A ſummons to appear; applied 
particularly to proceſs in the ſpiritual court. The ec- 
cleſiaſtical courts proceed according to the courſe of the 
cl and canon laws, by citation, libel; &c. A perſon is 
not generally to be cited to appear out of the dioceſe, or 
peculiar juriſdiction where he lives; unleſs it be by the 
archbiſhop, in default of the ordinary ; where the ordinary 
Is party to the ſuit, in caſes of appeal, &c. And by law 
a defendant may be ſued where he lives, though tis for 
ſubſtrafting tithes in another dioceſe, &c. 1 Nelſ. 449. 
By the Stat. 23 Hen. 8. cap. 9. Every archbiſhop may 
cite any perſon dwelling in any biſhop's dioceſe within 
his province for hereſy, Sr. if the biſhop or other or- 
dinary conſents, or if the biſhop or ordinary, or judge, 
do not his duty in puniſhing the offence. Where perſons 
ae cited out of their dioceſe, and live out of the juriſ- 
diction of the biſh „a prohibition or conſultation may 
be granted: but where perſons live in the dioceſe, if 
when they are cited they do not appear; they are to be 
excommunicated, c. The above ſtatute was made to 
nanan the juriſdiction of inferior dioceſes; and if any 
perſon is cited out of the dioceſe, &c. where the Civil 
Canon law doth not allow it, the party grieved ſhall 
have double damages. If one defame another within the 
peculiar of the archbiſhop, he may be puniſhed there ; 
although he dwell in any remote place out of the arch- 
biſhop's peculiar. God}. 190, | ; - 
. CITATIO AD INSTANTIAM PARTIS, Is men- 
"ey — 22 & 23 Car. 2. c. | 
Proceedings at law. 


9. for lay ing impoſitions on 
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CITY, (rivitas) By Cowel is a town corporate, which 
hath a biſhop and cathedral church, which is called civitas, 
oppidum and urbs; civilas in regard it is governed by 
Juſtice and order of magiſtracy; oppidum, for that it con- 
tains a great number of inhabitants: and urbs, becauſe it 
is in due form begirt about with walls. But Crompton, in 
his juriſdictions, where he reckons up the cities, leaveth 
out Eh, although it hath a biſhop and cathedral church; 
and puts in Meęſtminſter, though it hath not at preſent a 
biſhop : and Sir Edward Coke makes Cambridge a city ; 
yet there is no mention that it ever was an 7 ah ſee. 
Indeed it appears by the Stat. 35 H. 8. cap. 10. that 
there was a biſhop of Veſtminſter; ſince which, by 27 
Eliz. cap. 5. it is termed a cy, or borough: and not- 
withſtanding what the Lord Cote obſerves of Cambridge, 
by the Stat. 11. H. 7. c. 4. Cambridge is called only a 
E 

Kingdoms have been ſaid to contain as many cities as 
they have ſeats of archbiſhops and biſhops: but accord- 
ing to Blount, city is a word which hath obtained ſince the 
conqueſt; for in the time of the Saxons there were no 
cities, but all great towns were called byrghs, and even 
London was then ſtiled London Burgh; as the capital of 
Scotland is now called Edinburgh. And long after the 
n ig the word city is us promiſcuouſly with the 
burgh, 
an 


as in the charter of Leiceſter tis called both civitas 
us ; which ſhews that thoſe writers were miſtaken, 
that tell us every city was or is a biſhop's ſee. And tho 
the word city ſignifies with us ſuch a town corporate as 
hath uſually a biſhop and cathedral church; yet 'tis not 
always ſo. See Black. Com. 1 V. 114%. 

As to the antient ſtate of cities and villages, whilſt the 
feudal policy prevailed they held of ſome great lord, on 
whom they depended for protection, and were ſubject to 
his arbitrary juriſdiction. The inhabitants were depfived ' 
of the natural and moſt unalienable rights of humanity. 
For various inſtances thereof, ſee Robert's Hiſt. Emp. 
Charles V. 1 V. 31. | X 
The freedom of cities was firſt eſtabliſhed in Tah, 
principally owing to the introduction of commerce. Ib. 


*T was afterwards gradually * into France and 

other countries of Europe, and in Our own country many 

cauſes contributed, which a work of this Kind will not 
ermit us to enumerate. 4 TE 

CITIZENS, (cives) Of London, are either freemen, or 

ſuch as reſide and keep a family in the city, &c. and ſome 
are citizens and freemen ; and ſome are not, who have not 
ſo great privileges as the others: the citizens of London 
may preſcribe againſt a ſtatute, becauſe their liberties are 
reinforced by ſtatute. 1 Roll. Rep. 105. 
CIVIL. LAW, Is defined to be that law which every 
particular nation, commonwealth or city, has eſtabliſhed 
peculiarly for itſelf : jus civile eft, quod quiſque populus fibi 
conſtituit Juſt. Inſt. But more ſtrictly the civil law is that 
which the old Romans uſed, compiled from the laws of 
nature and of nations. The twelve tables were alſo the 
— of this law; which for its great wiſdom is as it 
were the Common law, or the foundation of it, in all well 
governed kingdoms, a very few only 1 and no 
other laws are eſteemed comparable to it for its _ 
The civil law is either written or unwritten; and the 
written law is publick or private: publick, which im- 
mediately re the ſtate of the commonwealth, as the 
enacting KP of laws, conſultations about war 
and peace, eſtabliſhment of things relating to religion, 
Sc. Private, that more immediately hath reſpect to the 
concerns of every particular perſon. The unwritten law 
is cuſtom introduced by the tacit conſent of the people 
only, without any particular eſtabliſhment : the authority 
of it is great, and it is equal with a written law, if it be 
wholly uninterrupted, and of a long continuance. 

The whole vil law is contained in four books or 
tomes, 1. The code. 2. The pandetts or digeſts. 3. The 
inſtitutes. 4. The novels or authenticks. The code is di- 
vided into twelve books, and was the firſt book of the 
civil law, which the Emperor Juſtinian ordered to be 
collected : it was publiſhed in the year 534, and contains 
the conſtitutions, E. of fifty-ſix Emperors, and their wiſe 
er The firſt book of it treats of religion, prieſts, 

b b N 5 Sc. 
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Sc. Other books are upon trade, merchandiſe, the exche- 
quer, Sc. The digeſt or pandetts, was collected from the 
works and commentaries of the ancient lawyers, ſome 
whereof lived before the coming of our Saviour : this 
tome is divided into fifty books; and upon a more par- 
ticular diviſion, the whole digeſt is divided into ſeven 
parts: the firſt part contains the elements of the lat, as 
what is juſtice, right, Sc. The ſecond part treats of 
judges and judgments: the third you of perſonal actions, 
Sc. The fourth part of contracts, pawns and pledges : 
the fifth part of wills, teſtaments, &c. The ſixth part of 
the poſſeſſion of goods. The ſeventh part of obligations, 
crimes, puniſhments, Sc. The inſtitutes contain a ſyſtem 
of the whole body of /aw : and are an epitome of the 
digeſt divided into four books; but ſometimes they cor. 
rect the digeſt : they are called inſtitutes, becauſe they 
are of inſtruction, and ſhew an eaſy way to the obtain- 
ing a knowledge of the Civil law ? but they are not ſo 
diſtin& and comprehenſive as they might be, nor ſo uſe- 
ful at this time as they were at firſt, The novels or 
authenticks were publiſhed at ſeveral times without any 
method: they are termed novels as they are new Jaws, 
and authenticks, being authentically tranſlated from the 
Greek into the Latin tongue; and the whole volume is 
divided into nine collations, conſtitutions or ſections, and 
they again into 168 novels, which alſo are diſtributed 
into certain chapters: the firſt collation relates to heirs, 
executors, Sc. The ſecond, the ſtate of the church: 
the third is againſt bawds : the fourth concerns marrriages, 
Sc. The fifth forbids the alienation of the poſſeſſions of 
the church: the ſixth ſhews the legitimacy of children, 
' &c. The ſeventh determines who ſhall be witneſſes : 
the eight ordains wills to be good, though imperfect, 
Oc. And the ninth contains matter of ſucceſſion in 


goods, Sc. 3 
' To thoſe tomes of the Civil lam we may add the book 
of feuds, which contains the cuſtoms and ſervices that the 
ſubje& or vaſſal oweth to his prince or lord, for ſuch 
lands or fees as he holdeth of him. The conflitutions of 
the Emperor, are either by a reſcript, which is the letter 
of the Emperor in anſwer to particular perſons who en- 
quire the law of him; or by edi#, which the Emperor 
eſtabliſhes of his own accord, that it may be generally 
obſerved by every ſubject ; or by decree, which the Em- 


E pronounces between plaintiff and defendant, upon | by 
e 


a particular cauſe. The power of iſſuing forth 
8 dice and decrees, was given to the 75 by 
the lex regia, wherein the people of Rome wholly ſub- 
mitted themſelves to the government of one perſon, vix. 
Julius Ceſar, after the defeat of Pompey, &c. And by 
this ſubmiſſion the prince could not only make latos, but 
was eſteemed above all coercive ,power of them. The 
matters, wherein the whole Civil law is generally exer- 
Ciſed, relate either to perſons in the common-wealth ; or 
the things belonging or not belonging to them; or to the 
 attions whereby men claim ſuch things as are due to them 
by the law. Sc. The civil law is allowed in this king- 
dom in the two univerſities, for the training up of ſtu- 
dents, Sc. In matters of foreign treaties between 
princes; marine affairs civil and criminal; in the order- 
ing of martial cauſes; the judgments of enfigns and 
arms, rights of honour, Sc. Vide Treatiſe Laws, 
pag. 243, 396. and Ferrieres Hiſt. of Civ. Law. 

CIVIL LIST, to defray the extraordinary charge of 
the civil liſt, viz. for paying debts and arrears due to his 
majeſty's ſervants, tradeſmen, Ec. and other uſes of his 
civil government, 1,000,000/. was granted by parliament, 
by Stat. 11 Geo. 1. c. 16. Vide King's Houſbold. 

CLACK WOOL, Is to cut off the ſheep's mark, which 
makes it weigh lighter ; as to force wool, ſignifies to clip 
off the upper and hairy part thereof; and to bard it, is 
to cut the head and neck from the reſt of the fleece. Star. 
8 H. 6. cap. 22. | | 

CLADES, Clida, cleta, cleia, from the Brit. che, and 
the Iriſh cha; A wattle or hurdle; and a hurdle for 
penning or folding of ſheep, is ſtill in ſome counties of 
England called 3 A Paroch. Antiq. p. 575. 
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LARENDON, (conſtitutions of) Certain conſtitutions, 
made in the reign of Hen. 2. A. D. 1164, in a parliament 


EL 


| of the Pope, and his Clergy,” and narrawed 
total exemption they claimed ee ular pier ng 
Black. Com. 4 V. 415. g 

CLARET UM, a liquor made N vine and honey, cla- 
rified or made clear by decoction, Sc. which the Germans 
French, and Engliſh called hippacras: and it was from 
this, the red wines of France were, called claret. J 
hec etiam in tanta abundantia vinim Bic videas, & ficeram 
pigmentum, & claretum muſtum & medonem. Girald. 
Camb. apud Wharton. Ang. Sax. Par. 2. p. 480. 

CLAIM, (clameum) Is a challenge of intereſt in any 
thing that is in the poſſeſſion of — or at leaſt out of 
a man's own, as claim by charter, by deſcent, Sc. And 
claim is either verbal, where one doth by words claim and 
challenge the thing that is ſo out of his poſſeſſion; or it is 
by an action brought, &c. and ſometimes it relates to 
lands, and ſometimes to s and chattels. Lift. Sg 
420. Where any thing is wrongfully detained from 2 
perſon, this claim is to be made; and the party, making it, 
may thereby avoid deſcents of lands, d ſſeiſins, c. and 
preſerve his title, which otherwiſe would be in danger of 
being loſt. Co. Lit. 250. A man who hath Preſent 
right or title to enter, muſt make a claim; and in caſe of 
reverſions Sc. one may make a claim where he hath 
right, but cannot enter on the lands : when a perſon 
dares not make an entry on land, for fear of being heaten 
or other injury, he may approach as near as he can to the 
land, and claim the ſame ; and it ſhall be ſufficient to veſt 
the ſeifin in him. 1 IP. 25. 

If nothing doth hinder a man, having right to land, 
from entering or making his claim; there he muſt do ſo, 
before he ſhall be ſaid to be in poſſeſſion of it, or can 
grant it over to another : but where the party, who hath 
right, is in poſſeſſion already, and where an entry or 
claim cannot be made, it is otherwiſe, 1 Rep. 157. A 
claim will diveſt an eſtate out of another when the p 
muſt enter into ſome part of the land; but if it be only 
to bring him into polieſion, he may do it in view, By 
claim of lands in moſt caſes is intended a claim with an 
entry into part of the land, or by a near approach to it. 
Co. Litt. 252, 254. Poph. 67. One in reverſion after an 
eſtate for years, or after a ſtatute merchant, ſtaple, or 
elegit, may enter and make a claim to preyent a deſcent, 
or avoid a collateral warranty: And claim of a remainder 
force of a condition mult be upon the land, or it will 
not be ſufficient. Co. Litt. 202. 

If a man ſeiſed of lands in right of his wife, make a 
feoffment in fee on condition, and the huſband dieth, 
and then the condition is broken, and the heir enters ; 
in this caſe the wife need not claim to get poſſeſſion of her 


Co. Litt. 202. 8 Rep. 43. The claim of the particular 
tenant, ſhall be good for him in reverſion or remainder; 
and of him in reverſion, c. for particular tenant: ſo 
claim of a copyholder, will be good for the lord, &c. 
Bur if tenant for years, in a court of record claim the fee 
of his land, it is a forfeiture of his eſtate. * Plowd. 359. 
Co. Litt. 25 1. A claim may be made by the party him- 
ſelf; and ſometimes by his ſervants or deputy : and a 
guardian in focage, c. may make a claim or enter in 
the name of the infant that hath right, without any com- 
mandment. Co. Litt. 245. | 

Claim or entry ſhould be made as ſoon as may be ; and 
by the Common law it is to be within a year and a day 
after the difſeiſin, c. and if the party who hath unjuſtly 
gained the eſtate, do afterwards occupy the land, in ſome 
caſes an aſſiſe, treſpaſs, or forcible entry may be had 
againſt him. Litt. Se. 426, 430. If a fine is levied of 
lands, ſtrangers to it are to enter and make a claim within 
five years, or be barred: infants after their age, feme 
coverts after the death of their huſbands, c. have the 
like time, by Stat. 1 R. 3. cap. 7. If a diſſeiſor levy a 
fine, and the diſſeiſee enters his claim in the record of the 
foot of the fine, this is not ſuch a claim as ſhall avoid the 
ſtatute. 4 Her. 7. cap. 24 1 Lill. Abr. 270. Sc the 
Stat. 4 Am. c. 16. F. 16. and Continual Claim. 


. CLAIM OF LIBERTY, Is a ſuit or petition to the 


King in the Court of Ex-hequer, to have liberties 
franchiſes confirmed there by the King's Attorney Ge- 


held at Clarendon, whereby the King checked the power 


neral. Co. Ent. 93. 8 4 


eſtate, for the law doth veſt it in her without any claim. 
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CLAMEA ADMITTENDA IN ITINERE PER 
ATTORNATUM, A writ by which the King com- 
mands the juſtices in Eyre to admit a perſon's claim by 
attorney who is emplayed in the King's ſervice, and can- 
not come in his own perſon, Keg. Orig. 19. 

CLAP-BOARD, Is board cut in order to make caſks 
or veſſels ; which ſhall contain three feet and two inches 
at leaſt in length: rn 
the ſame caſk, or as good, or 200 of clap-buards ſhall be 

rted, by ſtatute 35 EL c. 11. 

LARIGARIUS ARMORUM, an herald at arms. 

launt 


MARIO, A trumpet. Statingue clangetunt cla- 


zones && tube. Knighton, anno 1346. 

weer kn. 4 ſeaman, or later ſerving at ſea. 
——Omneſque ejus capitaneos, milites & claſſiarios, Cc. 
Chart. Carol. g. Imperator. Thomæ Comit. Surr. dat. 
in urbe | ondoviend,, 8 Junii 1522. 

CLAUD, (Brit.) A ditch : Claudere, to encloſe, or 
tum open fields into inclaſures, ——Dedi & conceſſi totam 
culturam ad claudendum & faciendum quicquid inde dictis 
canmnicis placuerit. Paroch. Antiq. 236. 

CLAVES INSULZ, Is a term in the Je of 
Man, where all ambiguous and weighty cafes are referred 
to twelve perſons whom they call claves inſule, i. e. the 
keys of the iſland. 

CLAVIA, In the 
and 13th years of King John, within the counties of 
Eſer, and Hertford ; Boydin 6 tenet quatuor lib. terre 
in Bradwell, per manum Willielmi de dono per ſerjeantiam 
claviæ, v1Z. By the ſerjeanty of the club or mace. Bra- 
dys Append. Introduct. to Eng. Hiſt. 22. 

CLAVIGERATUS, A treaſurer of a church. 
Alter Willielmus Wallingford clavigeratus. Mon. Angl. 


Tom. 1. p. 18 


3 
CLAUSE ROLLS, (rotuli claus) Contain all ſuch 


matters of record as were committed to cloſe writs : 
theſe rolls are preſerved in the Tower. ; 
CLAUSTURA, Bruſhwogd for hedges and fences. 
King Henry 3. gave to the prior and canons of Chetwode, 
quingue carucatas clauſturæ ad predife terre clauſturam 
Paroch. Antiq. 247. | | 
CLAUSUM FREGIT, Signifies in our law as much 
as action of treſpaſs; and it is a writ ſo called, becauſe 
the defendant is ſummoned thereby to anſwer Quare clau- 
ſun fregit of the plaintiff, that is why he did ſuch a treſ- 
7 It 5 the or of the Common FO ok * in 

actions (eſpecially upon an aſumꝑſit or the like) upon a 
4 bs frat m—_— ons a latitat in the Kane's 
Bench. 2 Vent. 192, 259. But by the Lord Clarendor's 
orders in Chancery, curſitors of that court are not to make 
writs of clauſum fregit, Fc. in London, without ſpecial war- 
rant from the Lord Chancellor, or Maſter of the Rolls, 
unleſs it appear by affidavit that the ſame is the proper cauſe 
of action, Sc. In C. B. a pone in treſpaſs, (and here the 
proceedings are by præcipe or pore) according to the an- 
cient — * is made out thus: Wilts, ff. Si A. B. fec. 
Ec. tunc pone C. D. nuper de Sc. de placito e u & 
ermis clauſum & domum igſius A. fregit & alia enormia ei 
mtulit, ad grave damn. igſius A. et contra pacem. This 
is delivered to the filizer of the county to draw out the 
capias, Sc. And debt may be added to it, viz. pore, 
Cc. C. D. nuper de Sc. in com. tuo clauſum freg. apud, 
&c. Ac etiam in debito pro gol. Sc. 

CL AUSUM PASCHA, Stat. Weſtm. 1. In craſ- 
uno clauſi paſchæ, or In craſtino oftabis paſche, which is 
all one, that is the morrow of the utas of Eaſter. 2 Inſt. | 
157, Clayſum paſchæ, i. e. Dominica in albis; fic diftum, 
ſucd paſcha claudat. Bleunt. | 

CLAUSURA HEYZ, the encloſure of a hedge 
Johannes Stanley ar. clamat 
gueti de clauſura heyæ de Macclesfield, ſcil. clauſura wnius 
rode terre circiter hayam præditt. Rot. Plac. in itinere 
apud Ceſtriam, ann. 14 fl. WET | 
CLAWA, A cloſe or ſmall meaſure of land. —Unam | 


2 terre cum pertinentiis. Mon. Ang. Tom. 2. pag. 


CLEPTOR, The word is taken for a rogue or thief. 
anno 940. F 
CLERGY, (clerus) Signifies the aſſembly or body of 


inquiſition of ſerjeanties in the 12th | + 


qued ipſe & heredes ſui ſunt | ſerv 


ber of thoſe who are ge clero damini, of qur Lord's lot or 
ſhare, as the tribe of Levi was in Judæa; and are ſepa- 
rate from the noiſe and buſtle of the world, that they 
may have leiſure to ſpend their time in heavenly medita- 
tion and prayer. | 
Sometimes clergy is uſed for a plea to an indictment of 
felony, c. being an ancient privilege of the church, 
where a prieſt or one in orders is arraigned of felony, be- 
fare a ſecular judge, who may pray his clergy ; which is 
as much as if he prayed to be delivered to his ordinary, 
to purge himſelf of the offence objected againſt him. 
Staundf, P. C. lib. 3. cap. 41. Anciently the clergy 
ſtrongly inſiſted that by the To of God their perions 
were ſo ſacred; that they could not, without a violation 
of that law, be convened before, and much lefs be pu- 
niſhed by any ſecular Jule but it hath been obſerved 
that this is nt warranted by ſcripture : though all per- 
ſons in holy orders have this privilege from the Canon 
law. 2 Hawk. P. C. 337. It is ſaid by Lord Chief 
Juſtice Hale, that anciently princes converted ta chriſti- 
anity, in favour of the clergy, and for encouraging them 
in their offices and employments, did grant to them very 
bountiful privileges; as 1ſt, An exemption of places con- 
ſecrated to religious duties from arreſts for crimes, which 
was the original of ſanctuaries. 2dly, The exemption of 
their perſons from criminal proceedings, in ſome caſes 
capital before ſecular judges ; and this was the true ori- 
ginal of the privilegium chericale : the clergy increafing in 
wealth, power and intereſt; afterwards 4 up for them- 
ſelves, and that, which they obtained by the favour of 
princes and ſtates at firſt, they now began to claim as 
their right, and that of the higheſt nature jure divine ; 
and by their canons and conſtitutions, procured vaſt 
extenſions of thoſe exemptions. 2 Hales Hilf. P. C. 


The fecular are thoſe that liye not under any certain rules 
of the religious orders; as Biſhops, Deans, Parſons, Vi- 
cars, Sc. And although the clergy claimed an exemp- 
tion from all ſecular juriſdiction, yet Mat. Paris tells us, 
that ſoon after William the Fin had conquered Harald, 
he ſubjected the biſhopricks and abbeys wha held per ba- 
roniam, that they ſhould be no longer free from military 
ſervice; and for that purpoſe he in an arbitrary manner 
regiſtred how many ſoldiers every biſhoprick and abbey 
ſhould provide, and ſend to him and his ſucceſſors in time 
of war; and having placed theſe regiſters of eccleſiaſtical 
ſervitude in his treaſury, thoſe who were aggrieved, de- 
parted out of the realm: but the clergy were not, till 
then, exempted from all ſecular ſervice ; becauſe by the 
laws of King Edgar they were bound to obey the ſecular 
magiſtrate in three caſes, viz. Upon any expedition to the 
wars, and to contribute to the building and repairing of 
bridges, and of caſtles for the defence of 2 
Tis prohable that by expedition to the wars, it was not 
at that time intended they ſhould perſonally ſerve, but 
contribute towards the charge: one they muſt do; as ap- 
pears by the petition to the King, anno 1267, viz. Ut am- 
nes clerici tenentes per baraniam vel feudum laicum, per- 
ſenaliter armati procederent contra regios adverſarias, vel 
tantum ſervitium in expeditiane regis invenirent, quantum 
pertiueret ad tantam terram vel tenementum. But their 
anſwer was, that they ought not to fight with the mili- 
tary, but with the ſpiritual ſword, that is with prayers 
and tears; that they were to maintain peace and not war, 
and that their baronies were founded on charity ; for 
which reaſon they ought not to perform any military 
Blount | 6 


vice. Blount. 
That the clergy had greater prwileges and exemptions 


at Common law than the /aity is certain; for they are 


| confirmed to them by Magna Charta, and other ancient 


ſtatutes z but theſe privileges are in a great meaſure loſt, 


the clerg y being included under general words in later 
ſtatutes; ſo that clerg ymen are liable to all public 

impoſed by act of parliament, where they art not parti- 
cularly excepted. Indeed they are not at this day to un- 
dergo temporal offices, 3s the office of ſheriff, conſtable, 


Clerks or eccleſiaſticks, being taken for the whole num. | 


Se. 


| _ have a ſiperſedeas out of the Chancery. 
In 


Cc 1 * 


ec. (though they are ſometimes in the commiſſion of the 
peace, in which commiſſion they may either act as juſtices, 
or not act at their pleaſure) nor are they to ſerve on ju 
ries, or obliged to appear at turns and leets; or to be 

reſſed to ſerve in the wars in perſon, altho' by ſtatutes 

ey are compellable to contribute to the charge of a war, 
and to muſters of the militia: their bodies are not to be 
taken upon ſtatutes merchants or ſtaple, Ec. for the writ 
to take the body of the conuſor is / laicus fit ; and if the 
ſheriff or any other officer arreſt a clergyman upon any 
ſuch proceſs, it is ſaid an action of falſe impriſonment 
lies againſt him that does it, or the clergyman arreſted 


action ot treſpaſs, account, &c. againſt a perſon in 
holy orders, wherein por of capias hes, if the ſheriff 
return, that the defendant is clericus beneficiatus nullum ha- 
hens laicum feodum ubi ſummoneri poteſt ; in this caſe the 
plaintiff cannot have a capias to arreſt his — 4 but the 
writ ought to iſſue to the biſhop, to compel him to ap- 
pear, &:. But on execution had againſt ſuch clergyman, 
a ſequeſtration ſhall be had of the profits of his benefice. 
Clergymen may not be arreſted in the church, or church- 
yard, while attending on divine ſervice, &c. on pain of 


impriſonment, and ranſom at the King's pleaſure, and : 
likewiſe to make agreement with the party: and he that 


beats a clergyman, may be obliged to do penance in the 
Spiritual Court. But theſe are all the privileges remain- 
ing on civil accounts : though by the Common law, they 
were to be free from the payment of tolls, in all fairs 
and markets, as well for al the goods gotten upon their 
church livings, as for all goods and merchandiſes by 
them bought to be ſpent upop their rectories; and they 
had ſeveral other exemptions, Sc. Theſe rips: can for 
the moſt part, have been allowed the ciergy, that they 
_— with the more freedom attend the ſervice of God 
religion; and be feſpected as * ought; and there 
fore they are not to undertake any ſecular buſineſs, by 
vhich they may be diverted from their duty, or be brought 
into contempt; . : | 3 
They are uſed like other men in criminal caſes; except 
as to burning in the hand for felony, from which upon 
producing of their orders; or the ordinary's certificate, 
they ought to be freed: and though they have had the 


2 of the zlergy for a felony, yet they may again 
be Stat 


ave their clergy, and ſo canhot a layman; But 
28 Hen. 8. c. 1. In aneient times clergymen, convicted of 
crimes, were delivered over to the ordinary, to be pu- 
niſhed by the eccleſiaſtical laws ; but this privilege is long 
fince aboliſhed, nor was it ever allowed in treaſon or ſa- 
crilege. Wood's Inſt. 24. Purſon s Chunc. 145, Gt. 2 
Inſt. 4, 58, Sc. Black. Com: 4V. 358. 

Benefit of clergy, we have already ſaid is an ancient pri- 
vilege, where one in orders claimed to be delivered to his 
ordinary to purge himſelf of a felony: And this purga- 
tion was to be by his own oath affirming his innocence, 
and the oaths of twelve compurgators as to their belief 
of it, before a jury of twelve clerks: if the clerk failed 
in his purgation, he was deprived of his character, 
whereby he became a mere layman, or he'was to be kept 
in priſon till a pardon was obtained : but if he purged 
himſelf, he was ſet at liberty. Sometimes the delivery 
to the ordinary was without purgation, as upon attainder 
by confeſſion of the felony, or by verdi&, where the fe- 
lony was notorious, and then the clerk was to be de- 
graded, or kept in priſon by the ordinary, &c. though 
in theſe caſes the ordinaries would frequently proceed to 
purgation. But ee is now taken away by Stat. 
18 Eliz. cap. 7. which enacts that where an offender is 
admitted to his clergy, after burning in the hand, he 


- ſhall not be delivered to the ordinary, but ſhall be en- 
larged by the court, &c. And the benefit of clergy, and 


burning in the hand, comes in the place of purgation at 
Common law. 

In ancient times in the King's courts where felonies 
were determined, the biſhop or his deputy were to attend 
to inform the court, whether the felon could read as a 
clerk or not; but the court was ſtill to judge of his ſuf- 
ficiency. Since the Stat. 18 Eliz. c. 7. Every man to 
whom benefit of clergy was granted, bath been put to read 
at the bar after found guilty, and convicted of felony, 


C L E 
and ſo burnt in the hand, and ſet free for the firſt time, 
if the ordinary's commiſſioner or deputy ſtanding by did 
ſay, —Legit ut clericus; ot otherwiſe he was to be hang. 
ed. But reading at laſt, as well as per; is who] iy 


laid aſide; for by the 5 Hun. r. 6. it any perſon convi 

of ſuch felony, for which he bught to have the benzj if 
the clergy, doth pray the benefit of this act, he ſhall nor 
be required to read, but ſhall be puniſhed as a clerk con- 
vict. A lord of parliament ſhall have the benefit of hi; 
clergy, tho he cannot read, and without burning in the 
hand, for the firſt time only ; and the King may pardon 
the burning of the hand in others, which is not ſo much 


| in nature of a puniſſiment, as a mark to notify, that the 


on may have his zlergy but once. 

But he ſhall not be ouſted of his clergy, by the bare 
mark in his hand, or by a parol averment, without the 
record teſtifying it, or a tranſcript thereof, according 
to the following ſtatutes. 2 H. H: $73. 

By ſtat. 34 & 35 H. 8. cap. 14. The clerk of the 
crown, or of the peace, or of aſſiſe, ſhall certify a tran- 
ſcript briefly of the tenor of the indictment, outlawry, 
or conviction, and attainder, into the King's Bench in 
40 days : And the clerk of the crown, when the judges 
of aſſize, or juſtices of the peace write to him for the 
names of- ſuch perſons, ſhall certify the ſame, with the 
cauſes of the conviction or attainder. 

Another method is given by the ſtat. 3 V. & M. 
c. 9. ſet. 7: which enacts, that the clerk of the crown, 
clerk of the peace, or clerk of aſſize, where a perſon 
admitted to clergy ſhall be convicted, ſhall at the requeſt 
of the proſecutor, or any other on the King's behalf, 


certify a tranſcript briefly and in few words, containing 


the effect and tenor of the indictment and conviction, of 
his having the benefit of clergy, and the addition of the 
party, and the certainty of the felony and conviction, to 
the judges where ſuch perſon ſhall be indicted for any 
ſubſequent offence. : 

Alle it ſeems, that if the party deny that he is the 
ſame perſon, iſſue muſt be joined upon it, and it muſt 
be found upon trial that he is the ſame perſon, before he 
can be ouſted of clergy. 2 H. H. 373. 

The privilege of clergy is ſaid to have its beginning from 
an encroachment of the Pope upon the temporal power, in 
behalf of the clergy, whom he endeavoured to exempt from 
the juriſdiction of lay judges in caſe of life and mem- 
ber; which the temporal courts would not yield to, but 
only in part: and firſt they would indict clerks for fe- 
lony, as well as others; and proceed thereon till the or- 
dinary did demand them ; and if the ordinary would not 
demand them, the King's courts proceeded to conviction, 
attainder and execution; and if the ordinary did claim 
clerks before conviction, then an inquiſition was taken 
whethet the party was guilty or not; and if acquitted, 
he was diſcharged ; but if found guilty, then delivered 
to the ordinary, &c. The privilege ſo reſtrained was 
confirmed and eſtabliſhed by the ſtatute of HYeſtm. 1. cap. 
2. and allowed by divers other acts of parliament ; and 
though originally the clergy never intended that any 
ſhould have that privilege, but thofe who were in holy 
orders; yet afterwards they extended it to thoſe who 
were not ſtrictly in orders, but were aſſiſtants to them in 
doing divine offices. And as to laymen being admitted 
to this privilege, it hath been obſerved, that in thoſe days 
few were bred to literature, but thoſe who were actually 
in orders, or educated for that purpoſe ; and therefore 
the way of trial whether one was a clerk or no, Was by 
reading, of which the court was Judge for if he could 
not read, the court would not deliver him as a clerk, tho 
the ordinary did claim him; and if he did read, he ſhould 
be allowed as a clerk, though the ordinary refuſed him: 
and reading being the way of trial, whether a man Was 
a clerk or not, without further examination into any other 

ualification, by an equitable conſtruction of the ſtatutes 
5 eſtabliſned and extended this privilege, all perſons 
that ſo approved themſelves by reading, were allowed to 
be clerks. Lintoood 92, 100. Kel. 180. 


It appears by our books that laymen that could _ 
had the privilege of clergy ſince the 25 Ed. 3. whic 
allowance never was condemned in parliament, or com” 

lained of as a grievance, but rather approved of : 


{ by the 18 Eliz. c. 7. all perſons as well lay n 


* 


2 08 ©» am, ef a2 0 eee USO One © 


mh og Oo PEAaAOCHR  p rares zern © = 


2 


e 


SSSR e e neee ee 


@ L E 


nieht to the benefit of that ſtatute, for the firſt 
—_— the ſame manner as clergymen. Though it 
was anciently the uſual method for the ordinary to de- 
mand the criminal as his clerk, before the court allowed 
him the benefit of bis clergy ; yet there was no neceſſity for 
ſuch demand, but the court might without it admit a 
con to the benefit of clergy, on ſufficient evidence of his 
eing a clerk, as upon producing letters of orders, or 
reading as a clerk, c. except he appeared to have been 
guilty of ſacrilege, or of breaking the priſon of the ordi- 
nary 3 in which caſes it is ſaid to have been at the diſ- 
cretion of the ordinary, whether he ſhould have his 
clergy or not: and as there is no neceſſity that the ordi- 
nary ſhould demand the benefit of the clergy for a clerk ; 
ſo neither is there any that the priſoner himſelf ſhould 
demand it, where it ſufficiently appears to the court that 
he hath a right to it, in reſpect of his being in orders, 
Sc. In which caſe, if the bee does not demand it, 
it is left to the diſcretion of the judge, either to allow, 
or not allow it to him. 2 Hawk. P. C. 359. Thoſe who 
demand the Bengt of clergy, are to plead, and put them- 
ſelves upon trial; but after a clerk hath put himſelf up- 
on trial, and the inqueſt are charged with him, ſome 
writers tell us, that he may, if he deſire it, be admitted 
to his clergy before the jury come back ; and ſhall not 
forfeit his goods, unleſs they find him guilty. Did. 358. 

This claim of clergy might formerly be made on ar- 
raignment, or as ſoon as the priſoner was brought to the 
bar: afterwards it could not be claimed till after con- 
viction, becauſe it is for the advantage of the King as 
to the forfeiture of the lands and of the criminal 
convict, and for the advantage of the pry himſelf to 
make his challenges to the inqueſt ; and perhaps he may 
be acquitted, and then he will not need this privilege. 
2 Inſt. 164, 633. At Common law, if the party had not 

- demanded his clergy before conviction, he loſt it : but in 
the time of H. 6. an alteration was made in the method 
of allowing clergy, viz. That the party indicted or ap- 
pealed, was to anſwer to the felony, and after conviction, 
upon his demand the judge to allow him his clergy ; 

which courſe has been _— ſince obſerved; Kel. - 
may be demanded after judgment given again 
— 8 of death, G. — —— ks ths 
gallows, if there be a proper judge there, who has power 
to allow it. 2 Hawk. 337. | 

Perſons admitted to their clergy, may be continued in 
priſon as a further puniſhment, not exceeding one year. 
18 El. cap. 7. . | 2 

By ſtat. 4 Geo. 1. cap. 11. Perſons convicted of of- 
fences within benefit of clergy (except receivers and 
buyers of ſtolen ow} may, inſtead of being whipped 
and burnt in the hand, be tranſported for ſeven years. 

A perſon admitted to his clergy forfeits all his goods 
_ he hath at the time of the conviction. 2 H. H. 
3 : * 

But preſently, upon burning in the hand, he ought to 
be reſtored to the poſſeſſion of his lands, and from thence- 
forth to enjoy the profits thereof. 2 H. H. 388. 

Alſo, it reſtores him to his credit; and conſequently 
enables him to be a good witneſs. 2 Haw: 364. 

And it is holden, that after a man is admitted to his 
clergy, it is actionable to call him felon; becauſe his 
offence being pardoned by the ſtatute; all the infamy and 

er conſequences of it are diſcharged. 2 Haw. 365. 

Clergy is never allow'd by the Civil law; ſo that pi- 
"ts, Cc. ſhall not have clergy. 1 Nelſ. Abr. 449. The 

nmon law did not deny clergy but in certain caſes ; 

een high treaſon, or ſacrilege; where a perſon was 
convict of hereſy ; was a Turk, Few, or Infidel, Sc. 
lo women are not allow'd it; but this is altered by 
tat. 3]. & M. c. 9. By ſtatutes, clergy is denied in 

* great many felonies; though it is allowed in all caſes 

Vhere not expreſly taken away. And- where clergy is 

taken away expreſly by any ſtatute, the offence muſt be 
yo: in the indictment to be againſt that very ſtatute, and 
words of it, or the offender ſhall have his clergy. 

104. H. P. C. 231. In what caſes the benefit of 

1s yet allowed, and in what caſes it is taken away 

8 ſee title Felony, Sc. and Table to Sta- 

c. | 
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CLERICO ADMITTEN PDO, Ts a writ directed to 
the biſhop, for admitting a clerk to a benefice, upon a 
ne admittas tried and found for the party that procures 
the writ. Reg. Orig. 31. If a 3 recover a bene- 
fice, the patron may have this writ to the biſhop, though 
the ſix months are paſt, if the church is void, c. And 
this ancient writ ins thus: Rex venerabili in Chriſto 
patri, Cc. Cum AB. de, Cc. in curia noſtra recuperaſſet 
verſus nos præſentationem ſuam ad vicariam de, &c. vobis 
mandamus quod ad preſentat. ipfius A. B. ad vicariam ido- 
neam perſonam admittatis, Ec. ; | 
Upon a preſentation to a benefice recovered in a quare 
impedit, or aſſiſe of darrein preſentment, the execution is by 
this writ; directed not to the ſheriff, but to the biſhop or 
his metropolitan, requiring them to admit and inſtitute 
the clerk of the plaintiff, Black. Com. 3 V. 413. 7 

CLERICO INFRA SACROS ORDINES CON- 
STITUTO, NON ELIGENDO IN OFFICIUM, Is 
a writ directed to thoſe who have thruſt a bailiwick, or 
other office upon one in holy -orders, charging them to 
releaſe him. Reg. Orig. 143. | 

CLERICO CAPTO PER STATUTUM MER- 
CATORUM, Sc. A writ for the delivery of a clerk 
out of priſon, who is taken and impriſoned upon the 
breach of a ſtatute merchant. Reg. Orig. 147. | 
. CLERICO CONVICTO COMMISSO CAOLA 
IN DEFECTU ORDINARII DELIVERANDO, Is 
an ancient writ that lay for the delivery of a clerk to his 
ordinary, that was formerly convicted of felony, by reaſon 
his ordinary did not challenge him according to the pri- 
een Reg. Orig. 69. | 

CLERK, (clericus) In the moſt general ſignification, 

is one that belongs to the holy miniſtry of the church; 
under which, where the Canon law hath full power, are 
not only comprehended ſocerdotes and diaconi, but alſo 
ſubdiaconi, lectores, acolyti, exorciſtæ and oftiarii : but the 
word has been anciently uſed for a ſecular prieft ; in op- 
poſition to a religious or regular. Paroch. Antiq. 17 T. 
And is ſaid to he properly a miniſter or prieſt, one who 
is more 23838 called in ſortem domini. Blount. 
- CLERK; In another ſenſe denotes a perſon who prac- 
tiſes his pen in any court; or otherwiſe ; of which clerks 
there are various kinds, in ſeveral offices, Sc. As the 
officers of the courts of law were formerly often clergy- 
men, hence it is ſaid they go under the term of clericus, or 
clerk. And Temp. Ed. 1. Johannes Sawell, clericus domi- 
regis, was ſuppoſed to ſignify ſecrecy or clerk of his 
council: Antiq. Nottinghamſh.' 317. | 
_ ELERK OF THE ACTS, Is an officer in the navy 
office; whoſe buſineſs is to record all orders, contracts, 
bills; warrants, c. tranſacted by the lord high admiral, 
or lords commiſſioners of the admiralty, and commiſſio- 
ners of the navy; and is mentioned in the Stat. 16 Car. 
2. c. 5. And 22 & 23 Car. 2. c. 11. 

CLERK OF AFFIDAVITS, In the court of Chance- 
ry, is an officer that files all affidavits made uſe of in court. 

CLERK OF THE ASSISE, Is he that writes all 
things judicially done by the juſtices of affſe in their cir- 
cuits. Cromp. Juriſd. 227. This officer is aſſociated to 
the judge in commiſſion of aſſiſe, to take affiſes, Sc. 

CLERK OF THE. BAILS, An officer belonging to 
the court of King's Bench. He files the bail pieces taken 
in that court, and attends for that purpoſe. . 

CLERK OF THE CHECK, Is an officer in the 
King's court, fo called, becauſe he hath the check and con- 
trolment of the yeomen of the guard, and all other ordi- 
nary yeomen vil dann either to the King, Queen, or 
prince; giving leave, or allowing their abſence in attend- 
ance, or diminiſhing their wages for the ſame : he alſo by 
himſelf or deputy takes the view of thoſe that are to 
watch in the court, and hath the ſetting of the watch. 
33 H. 8. c. 12. Allo there is an officer of the ſame name 
in the King's navy at Plymouth, Deptford, Wookwich, Chat- 
ham, Fc. 19 Car. 2. c. 1. | 

CLERK OF THE CROWN, (clericus coroue) An 
officer in the King's Bench, whoſe function is to frame, read 
and record all indictments againſt offenders there arraign- 
ed or indicted of any publick crime. And when divers 


rſons are jointly indicted, the clerk of the crown ſhall take 
Wb one fee, viz, 25. for them all. Stat. 2 H. 4. c. 10. He 
eee 
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is otherwiſe termed clerk of the crown-office, and exhi- 
bits informations, by order of the court, for divers of- 
fences : Andon informations exhibited in the crown-of- 
fice, for treſpaſs, battery, &c. Recogniſances are to be 
entered into for the informer to proſecute with effect, &c. 
40 Mz. | | 
CLERK OF THE CROWN IN CHANCERY, Is 
an officer in that court who continually attends the Lord 
Chancellor in perſon or by deputy : he writes and prepares 
for the Great Seal, ſpecial matters of ſtate by commiſſion, 
or the like, either immediately from his Majeſty's orders, 
or by order of his council, as well ordinary as extraordi- 
nary, viz. commiſſions of lieutenancy, of juſtices of aſſiſe, 
oyer and terminer, gaol delivery, and of the peace, with 
their writs of aſſociation, c. Alſo all general pardons, 
at the King's coronation ; or in parliament, where he fits 
in the Lords houſe in parliament time; and into whoſe 
office the writs of parliament, with the names of knights 
and burgeſſes elected thereupon, are to be returned and 
filed. He hath likewiſe the making out of all ſpecial 
ardons ; and writs of execution upon bonds of ſtatute 

ſtaple forfeited ; which was annexed to his office in the 
reign of Queen Mary, in conſideration of his chargeable 
attendance. 1 

CLERK OF THE DECLARATIONS, An officer 
of the court of King's Bench, that files all declarations in 
. cauſes there depending, after they are ingroſs'd, Sc. 

CLERK OF THE DELIVERIES, Is an officer in 
the Tower of London, who exerciſes his office in taking of 
indentures for all ſtores, ammunition, Sc. iſſued from 
thence. 5 

CLERK OF THE ERRORS, (clericus errorum) In 
the court of Common Pleas, tranſcribes and certifies into 
the King's Bench the tenor of the records of the cauſe or 
action, upon which the writ of error, made by the curſi- 
tor, is brought there to be heard and determined: The 
© clerk of the errors in the King's Bench, likewiſe tranſeribes 
and certifies the records of cauſes in that court into the 


Exchequer, if the cauſe or action were by bill: if by ori- 

inal, the Lord Chief Juſtice certifies the record into the 
2 of peers in parliament, by taking the tranſcript 
from the clerk of the errors, and delivering it to the Lord 
Chancellor, there to be determined, according to the ſta- 
tutes 27 Eliz. c. 8. and 31 Eliz. r. 1. The clerk of the 
errors in the eg vn alſo tranſcribes the records, cer- 


tified thither out of the King's Bench, and prepares them 
for judgment in the court of Exchequer Chamber, to be 
given by the Juſtices of C. B. and Barons there. Stat. 
16. Car. 2. c. 2. 20 Car. 2. c. 4. 5 

CLERK OF THE ESSOINS, Is an officer belong- 
gies the court of Common Pleas, who keeps the eſoin 
rolls; and the eſſoin roll is a record of that court: he has 
the providing of parchment, and cutting it out into rolls, 
marking the numbers thereon : and the delivery out of 
all the rolls to every officer of the court; the receiving 
of them again when they are written, and the bindin 
and making up the whole bundles of every term ; which 
he doth as ſervant of the Chief Juſtice: The Chief Juſ- 
tice of C. B. is at the charge of the parchment of all the 
rolls, for which he is allowed; as is alſo the Chief Juſ- 
tice of B. R. beſides the penny for the ſeal of every writ 
of privilege and outlawry, the ſeventh penny taken for 
the ſeal of every writ in court under the green wax, or 
petit ſeal ; the ſaid Lord Chief Juſtices having annexed 
to their offices or places, the cuſtody of the ſaid ſeals 
belonging to each court. 
CLERK OF THE ESTREATS,(clricus extraforum) 
A clerk or officer belonging to the Exchequer, who eve- 
ry term receives the ęſtreats out of the Lord Treaſurer's 
Remembrancer's office, and writes them out to be levied 
for the King: and he makes ſchedules of ſuch ſums e/- 
treated as are to be diſcharged. | 

CLERK OF THE HANAPER, or HAMPER, Is 
an officer in the Chancery, whoſe office is to receive all the 
money due to the King, for the ſeals of charters, patents, 
commiſſions and writs; as alſo fees due to the officers for 
inrolling and examining the ſame. He is obliged to at- 
tendance on the Lord Chancellor daily in the term time, 
and at all times of ſealing, having with him leather bags, 
wherein are put all charters, &c. After they are ſealed, 
thoſe bags, ing ſealed up with the Lord Chancellor's 
vate ſeal, are delivered to the controller of the hanaper, 
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who upon receipt of them, enters the effect of them in a 
book, Sc. This hanaper repreſents what the Roman: 
termed ſiſcum, which contained the Emperor's treaſure : 
and the Exchequer was anciently ſo called, becauſe jy eh 
reconderentur _ & ſcutræ ceteraque vaſa que in cenſum 
S tributum perſobvi ſolebant; or it may be for that the 
yearly tribute which princes received was in hampers or 
large veſſels full of money. There being an arrear of 
10, 90l. 125. 114. of ſeveral antient fees and ſalaries, G. 


payable out of this office; and there being a remainder 


of 13,6981. 15. 114. of the ſix· penny ſtamp- duty on writs 
granted for relief of the ſuitors of the court of Chancery; 
it was enacted by the Stat. 23 G. 2. c. 25. that thereout 
the 10,5907. 125. 11d. ſhould be paid to the creditors of 
this office. That the ſaid duty ſhould be made perpe- 
tual ; and thereout 3ooo!. per annum ſhould be paid to the 
clerk of the hanapar, that the reſidue of the 13,698]. 15. 
114. ſhould be laid out in government ſecurities, and the 
intereſt paid to the clerk of the hanaper, who ſhould pay 
1,200/. to the Maſter of the Rolls. And that in caſe the 
revenue of this office, ſo augmented, ſhould be more than 
ſufficient to pay all fees, ſalaries, &c. the clerk ſhould 
account for the ſurplus. 

CLERK OF THE INROLLE-MENTS, Is an officer 
of the Common Pleas, that inrolls and exemplifies all fines 
and recoveries, and returns writs of entry, ſummons and 
ſeiſin, S C. : 

CLERK OF THE JURIES (clericus juratorum) An 


officer belonging to the court of Common Pleas, who makes 


out the writs of habeas corpora and diſtringas, for the ap- 
pearance of juries ; either in that court; or at the aſſiſes, 
after the jury or panel is returned upon the venire facias: 
he alſo enters into the rolls the awarding of theſe writs; 
and makes all the continuances from the going out of 
the habeas corpora until the verdict is given. 

CLERK CONTROLLER OF THE KING's 
HOUSE, Is an officer in the King's court, that hath au- 
thority to allow or diſallow charges and demands of pur- 
ſivants, meſſengers of the Green Cloth, Sc. He hath 
likewiſe the overſight of all defects and miſcarriages of 
any of the inferior officers; and hath a right to fit in the 
counting-houſe, with the ſuperior officers, viz. the lord 
ſteward, treaſurer, controller, and cofferer of the houſhold, 
for correcting any diſorders: 33 H. 8. c. 12. 

CLERK MARSHAL OF THE KING's HOUSE, 
An officer that attends the marſhal'in his court, and re- 
cords all his proceedings. 33 H. 8. c. 22. 

CLERK OF THE. KING's SILVER, (clericus ar- 
Zenti regis) Is an officer belonging to the court of Common 
Pleas, to whom every fine is brought after it hath paſſed 
the office of the cuſtos brevium, and by whom the effect 
of the writ of covenant is entered into a paper-book ; 
according to which all the fines of that term are record- 
ed in the rolls of the court. And the entry is in this 
form: Wilts, . A. B. dat domino regi dimidiam marcan, 
Sc. pro licentia concordandi cum C. D. pro talibus terris in, 
Sc. & habet per chirographum per pacem admiſſum, c. 
After the King's ſilver is entered, it is accounted a fine 
in law, and not before. ? 

CLERK OF THE KING's GREAT WARD- 
ROBE, An officer of the King's houſhold, that keeps 
an account or inventory of all things belonging to the 
royal wardrobe. Stat. 1 E. 4. c. 1: ED 

CLERK OF THE MARKET, (clericus mercati hoſp!- 
ti regis.) Is an officer of the King's houſe, to whom it be. 
longs to take charge of the King's meaſures, and keep the 
ſtandards of them, which are examples of all mealurcs 
throughout the land ; as of ells, yards, quarts, gallons, 
Se. And of weights, buſhels, &c. And to ſee that all 
weights and meaſures in every place be anſwerable to the 
faid ſtandard : of which office you may read in Feta, lib. 
2 cap. 8, 9, 10, Sc. Touching this officer's duty, 
there are alſo divers ſtatutes, as 13 R. 2. cap. 4. and! 
R. 2. c. 3. by which every clerk of the market 15 to 
have weights and meaſures with him when he makes __ 
of weights, &c. mark'd according to the ſtandard ; an 
to ſeal weights and meaſures, under penalties. The 1 
Car. 1. c. 19. enacts, That clerks of the market of the 
King's or Prince's houſhold, ſhall only execute their 
offices within the verge; and head officers are to _ 
corporations, Fc. The clerks of markets have gene y 
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power to hold a court, to which end they may * 8 


* 
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to ſheriffs and bailiffs to bring a jury before them; 


ve a charge, take preſentments of ſuch as keep or 
— Pe end — and may ſet a fine upon 
the offenders, Sc. 4 Inſt. 274. But if they take any 
other fee or reward than what is allowed by ſtatute, Sc. 
or impoſe any fines without legal trial or otherwiſe 
miſdemean themſelves, they ſhall forfeit 57. for the firſt 
offence, 101, for the ſecond, and 200. for the third of- 
fence, on conviction before a juſtice of peace, &c. Stat. 
I. c. 19. 3 
16 RK OF THE NICHILS, or NIHILS (clericus 
whilorum) Anofficer of the court of Exchequer, who makes 
a roll of all ſuch ſums as are nibiled by the ſheriffs upon 
their eſtreats of green wax, and delivers the ſame into 
the remembrancer's office, to have execution done upon 
it for the king. See Stat. 5 R. 2. c. 13. Nibils are 11 
ſues by way of fine or amercement. 33 

CLERK OF THEORDNANCE, Is an officer inthe 
Toter, whoregiſtersall orders touching the king's ordnance. 

CLERK OF THE OUTLAWRIES, (clericus utla- 
aricram) An officer belonging to the court of Common 
Plas, being the ſervant or deputy to the King's Attorney 
General, for making out writs of capias utlagatum, after 
22 the King's Attorney's name being to every one 
of thoſe writs. | 

CLERK OF THE PAPER-OFFICE, Is an officer 
in the court of King's Bench, that makes up the paper- 
books of ſpecial prongs and demurrers in that court. 

CLERK OF THE PAPERS, An officer in the Com- 
mon Pleas ; who hath the cuſtody of the papers of the war. 
denof the Fleet, enters commitments and diſcharges of 
priſoners, delivers out day- rules, Sc. T 

CLERK OF A PARISH. It was held, that a pariſh 
clerk isa mere layman, and ought to be deprived by them that 
put him in, and no other; and if the eccleſiaſtical court 
meddle with deprivation of the pariſh clerk, they incur a 

unire, and the canon, which wills that the parſon 
ſhall have election of the pariſh clerk, is merely void to 
take away the cuſtom that any had to elect him. 2 
Brownl. 38. Paſch. 8 Fac. C. B. Gaudy v. Newman. ,. 

Reſolved, that if the pariſh clerk mi/demean himſelf in 
his office, or in the church, he may be ſentenced for it 
in the eccleſiaſtical court to excommunication, but not 
to deprivation; 2 Brownl, 38. Paſch. 8 Jac. C. B. 
Gaudy v. Neu man. Mes PO, 

Pariſh clerk may ſue in court chriſtian for his fees, 
which are called largitiones charitative. Arg. cites the 
Regiſter, fol. 52. for he is quodam modo an officer ſpiri- 
tual, cites 21 Ed. 4.47. 2 Rol. Rep. 71. Hill. 18. 
ac. B. R. in Biſhop's caſe. ; 

Pariſh clerk nominated by the parſon is by Common 
law an officer, and in for life, without deed. 2 Salk. 
530. pl 27. Hilk-10 Ahn. B. R. Pariſh of Gatton v. 
Mhuick. 

CLERK OF THE PARLIAMENT ROLLS, (cie- 
ricus rotulorum parliament) Is that perſon which records 
all things done in the high court of parliament, and in- 
groſſeth them in parchment rolls, for their better preſer- 
vation to poſterity ; of theſe officers there are two, one in 
the Lords Houſe, and another inthe Houſe of Commons. 

CLERK OF THE PATENTS, Or of the letters pa- 
72 under the Great Seal of England; an office erected 18 

ac. 1. | 

CLERKOF THE PEACE, (clericus pacis) Is an officer 
belonging to the ſeſſions of the peace: his duty 1s to read 

itments, inrol the proceedings, and draw the proceſs; 

keeps the counter: part of the indenture of armour; 
records the proclamation of rates for ſervants wages; has 
the cuſtody of the regiſter· book of licences givento badgers 
of corn; of perſons licenſed to kill game, Sc. And he 
regiſters the eſtates of papiſts and others not taking the 
oaths, Alſo he certifies into the King's Bench tranſcripts of 

ments, outlawries, attainders and convictions, had 

ore the juſtices of peace, within the time limited : and 
by ſtatute, clerks of the peace, Sc. are to certify the tenor 
A every indiftment, outlawry, c. into B. R. withinforty 

s, under a certain penalty. Stat. 34 & 35 H. 8. cop. 
14, And every clerk of the peace is to deliver to the 
ſheriff within twenty days after Michaelmas yearly an 
eltreat of all fines, &c. 22 Car. 2. c. 22. The cuſtos 
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rotulorum of tlie county hath the appointmentof the clerk 
of the peace, who may execute his office by deputy; 37 
H. 8. c. 1. And if aclerk of the peace miſdemeans 
himſelf, the juſtices of peace in quarter- ſeſſions have power 
to diſcharge him; and the cuſtas rotulorum is to chuſe 
another reſident in the county, or on his default the ſeſ- 
ſions may appoint one: the place is not to be ſold, on 
pain of forfeiting double the value of the ſum given, and 
diſability to enjoy it, Sc. Stat. 1 W. & M. feſſj. 1. c. 
21. Seethe4& 5W. & M. c. 24. For the oath of 
the clerk of the peace on delivery of the eſtreats, andthe 
3 Geo: 1: c. 18. by which the barons of the Exchequer 
may amerce the clerk of the peace, for neglecting to re- 
turn the aſtreats according to the ſaid two acts of 22 C 
23 Car. 2. c. 22. and 4& 5 Will. & M. c. 24. See 
Eftreats. 8 5 55 4 

. CLERK OF THE PELL, (clericus pellis) Is a clerk 
belonging to the Exchequer, whole office is to enter every 
teller”s bill intoa parchment roll called pellis receptorum,and 
alſo to make another roll of payments, which is termed 
pellis exituum; wherein he ſets down by what warrant 
the money was paid ; mentioned in the Stat. 22 & 23 
Car. 2. c. 22. | 

CLERK OF THE PETTY-BAG (clericus parvæ 
bage) An officer of the court of Chancery. There are 
three of theſe officers, of whom the Maſter of the Rolls 
is the chief. Their office is to record the return of all 
inquiſitions out of every ſhire; to make out patents of 
cuſtomers, gaugers, controllers, Sc. all conge d eliers for 
biſhops, the ſummons of the nobility, and burgeſſes to 
parhament ; commiſſions directed to knights and others 
of every ſhire, for aſſeſſing ſubſidies and taxes: all offi- 
ces found poſt mortem are brought to the clerks of the 
petty bag to be filed; and by them are entered all plead- 
ings of the Chancery e the validity of patents 
or other things which paſs the Great Seal; they alſo 
make forth liberates upon extents of ſtatutes ſtaple, and 
recovery of recogniſances forfeited, and all elegits upon 
them : and al! ſuits for or againſt any privileged perſon 
are proſecuted in their office, &c. 

CLERK OF THE PIPE, (clericus pipe) Is an offi- 
cer in the Exchequer, who having the accounts of debts 
due to the King, delivered and drawn out of the remem- 
brancer's offices, charges them down in the great roll, 
and is called clerk of the pipe from the ſhape of that roll, 
which is put together like a pipe: he alſo writes out war- 
rants to the ſheriffs to levy the ſaid debts upon the goods 
and chattels of the debtors; and if they have'no goods, 
then he draws them down to the Lord Treaſurer's Re- 
membrancer, to write eſtreats againſt their lands. The 
ancient revenue of the crown ſtands in charge to him, 
and he ſees the ſame anſwered by the farmers and ſheriffs : 
he makes a charge to all ſneriffs of their ſummons of the 
Pipe, and green wax, and takes care it be anſwered on their 
accounts. And he hath the drawing and ingroſſing of 
all leaſes of the king's lands; having a ſecondary and ſe- 
veral clerks under bien. In the reign of King Hen. 6. 


this officer was called ingroſ/ſator magni rotuli. See Stat. 
33 H. 8. c. 22. 


CLERK OF THE PLEAS, (clericus placitorum) An 
officer in the court of Exchequer, in whoſe office all the 
officers of the court, upon ſpecial privilege belonging 
unto them, ought to ſue or be ſued in any action, Sc. 
In this office are alſo proſecuted actions at law, by other 
perſons as well as officers of the court; but the plaintiff 
ought to be tenant, or debtor to the King, or ſome way 
accountant to him: now it is only matter of form. The 
clerk of the pleas has under him a great many clerks, 


who are attornies in all ſuits commenced or depending in 
the Exchequer. 


CLERK OF THE PRIVY SEAL, (clericus privati 


illi). There are four of the officers which attend the Lord 


Privy Seal: or if there be no Lord Privy Seal, the Principal 
Secretary of State; writing and making out all things that 
are ſent by warrant from the Signet to the Privy Seal, and 
which are to be paſſed to the Great Seal: alſo they make 


out privy ſeals, upon a ſpecial occaſion of his Majeſty's 


airs, as for loan of money, and the like, He that is 
now called Lord Privy Seal, ſeems to have been in ancient 


times called clerk of the privy ſeal; but notwithſtanding 
to 
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to have been reckoned in the number, of the atofficers 
of the realm. Stat. 12. R. 2. c. 11. And 27 H. 8. c. 11. 


CLERK OF THE ROLLS, An officer of the Chan- 
cery, that makes ſearch for, and copies deeds, offices, Cc. 


CLERK OF THE RULES, In the court of King's | 


Bench, is he who draws up and enters all the rules and 
orders made in court : and gives rules of courſe on divers 
writs : this officer is mentioned in the 22 & 23 Car. 2. 


C. 22. 88 
CLERK OF THE SEWERS, An officer belonging 
to the commiſſioners of ſewers, who writes and records 
their proceedings, which they tranſact by virtue of their 
commiſſions, and the authority given them by Statute 13 
El. c. q. AN 
CLERK OF. THE SIGNET, (clericus figneti) Is an 
officer continually attendant on his Majeſty's Principal 
Secretary, who hath the cuſtody of the privy ſigner, as well 
for ſealing his Majeſty's private letters, as ſuch grants as 
paſs the King's hand by bill ſigned : and of theſe clerks 
or officers there are four that attend in their courſe, and 
have their diet at the Secretary's table: The fees of the 
clerk of the ſignet, and privy ſeal, are limited particularly 
by ſtatute, with a penalty annexed: for taking any thing 
more. See 27 H. 8. c. 11. | 5 
CLERK OF THE SUPERSEDEAS's; An officer 
belonging to the court of Common Pleas, who makes out 
writs of ſuperſedeas, upon a defendant's appearing to the 
exigent on an outlawry, whereby the ſheriff is forbidden 
to return the exigert. | 5 
CLERK OF THE TREASURT, (clericus theſaurarii) 
Is an officer of the Common Pleas; who hath the charge 
of keeping the records of the court, and makes out allthe 
e of Mi prius; alſo he makes all exemplifications of 
records being in the Tyeaſury; and he hath the fees due for 
all ſearches: He is taken to be the ſervant of the Chief 
Juſtice, and removeable at pleaſure ; whereas all other 
officers of the court are for life: there is a ſecondary, or 
under clerk of the Treaſury for aſſiſtance, who hath ſome 
fees and allowances: and likewiſe an under-keeper, that 
always keeps one key of the Treaſury door, and the chief 
clerk of the ſecondary another ; fo that the one cannot 
come in without the other. 
CLERK OF THE WARRANTS, (clericus war- 
rantorum) An officer belonging to the Common Pleas 
court, who enters all warrants of attorney for plaintiffs 
and defendants in ſuits ; and inrolls deeds of indentures 
of bargain and ſale, which are acknowledged in the court, 
or before any judges out of the court. And it is his of- 
fice to eſtreat into the Exchequer all iſſues, fines and 
amerciaments, which grow due to the Kingin that court, 
for which he hath a ſtanding fee or allowance. 
CLERONIMUS, An old word ſignifying heir; it is 
mentioned in Mon. Angl. tom. 3. p. 129. fn 
CLIPPING the coin, An offence pernicious to trade 
and an inſult on the NPs 2" The offence ishigh trea- 
ſon, by 5 Eliz. c. 11. o fee 18 Eliz. c. 1. &8&g 
W. gz. c. 26. Made perpetual by 7 Ann. c. 25. againſt 
buying, ſelling, and having in poſſeſſion any inſtruments 
proper only for coining of money. By 15 & 16 Geo. 2. c. 
28. Colouring ſilver coin to make it reſemble gold, or 
copper to ers ſilver, is high treaſon. 7 
CLITONES, The eldeſt, and all the ſons of Kings. In 
the charter of King AMthelred—Ethelſtanus Ecbryth, &c. 
cum epitheto clitonis ſubſcribunt. Mat. Pariſ. pag. 158.— 
Ego Edgar, Sc. clito legitimus prefati regis, Sc. Selden's 
Notes upon Eadmerus. © | 
CLIVE,CLIFF. The names of places beginningorend- 
ing with theſe words, ſignify a rock from the old Saxon. 
CLOCKS and WATCHES. Dial-plates and caſes 
not to be exported without the [movement, 9 & 10 V. 
3. c. 28. ſe. 2, —Makers ſhall engrave their names on 
clocks and watches, 9 & 10 . g. c. 28. ſect. 2.—Penal- 
ties on workmen, &c. imbezzleing materials of clocks an 
watches, 27 Geo. 2. c. 7. - | 
CLOERE, A priſon or dungeon; tis conjectured to be 
of Britiſh original: the dungeon or inner priſon of Wal- 
ling ford caſtle, temp. H. 2. was called cloere brien, i. e. 
carcer brieni, Sc. Hence ſeems to come the Lat. cloaca, 
which was anciently the cloſeſt ward or naſtieſt part of the 
priſon: the old claacerius is interpreted carceris cuſtos: 
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and the preſent cloacerius, or keeper of a jakes, is an 
office in ſome religious houſes abroad, impoſed on an of. 
fending brother, or by him choſen as an exerciſe of hy. 
mility and mortification. Compel. h 

CLOSE ROLLS and CLOSE WRITS, Grants of 
lands, Cc. from the crown are contained in charters or 
letters patent, that is, open letters, /iteras patentes : ſo call. 
ed becauſe they are not ſealed up, but expoſed to open 
view, with the Great Seal pendant at the bottom; and 
are uſually addreſſed by the King to all his ſubjects at 
large. And therein they differ from other letters of the 
King, ſealed alſo with his Great Seal, but directed to 
particular perfons, and. for particular purpoſes : which 
therefore, not being fit for publick inſpection, are cloſed 
up and ſealed on the outſide, and are thereupon called 
writs cloſe, literæ clauſæ; and are recorded in the cloſe-roll;, 
in the ſame manner as the others are in the patent-roll;. 
Black. Com. 2 V. 346. 

CLOSH, Was an unlawful game, forbidden by $a. 
17 Ed. 4. c. 3. and 33 H. 8. c. 9. It is ſaid to have been 
the ſame with our nine- pins; and is called cleſbcayles by 
the 33 H. 8. c. g. At this time 'tis allowed, and called 
kailes,. or kittles. 

CLOTH, No cloth made beyond ſea ſhall be brought 
into the King's dominions, on pain of forfeiting the ſame, 
and the importers to be farther puniſhed. Stat. 12 Ed. 


1 
CLOTHIERS, Are to make broad cloths of certain 
lengths and breadths, within the liſts; and ſhall cauſe their 


| marks to be woven in the cloths, and ſet a ſeal of lead 


thereunto, ſhewing the true length thereof. 4 Ed. 4. c. 1. 
27. H. 8. c. 12. Expoſing to ſale faulty cloths, are liable 
to forfeit the ſame ; and clothiers ſhall not make uſe of 
flocks or other deceitful ſtuff, in making of broad cloth, 
under Py of 51. Stat. 5 & 6 Ed. 6. c. 6. 
Juſtices of peace are to appoint ſearchers of cloth yearly, 
who have power to enter the houſes of clothiers, and per- 
fons oppoſing them, ſhall forfeit 101. c. 39 Eiz. c. 20. 
A Jac. 1. c. 2. 21 Fat. I. c. 18. All cloth ſhall he mea- 
ſured at the fulling- mill, by the maſter of the mill; who ſhall 
make oath before a juſtice for true meaſuring; and the 
millman is to fix a ſeal of lead to cloths, containing the 
length and breadth, which ſhall be a rule of payment 
for the buyer, Sc. 10. Ann. c. 16. By x Geo. 1. c. 15. 
Broad cloths muſt be pu into water for proof, and be 
meaſured by two indifferent perſons choſen by the buyer 
and ſeller, &c. And clothiers felling cloths before ſealed 
or not containing the quantity mentioned in the ſeals, 
incur a forfeiture of the ſixth part of the value. Perſons 
taking off, or counterfeiting — forfeit 20/. And by 
a late ſtatute, if any weavers of cloth enter into any com- 
bination for advancing their wages, or lefſening their 
uſual hours of work, or depart before the end of their 
terms agreed, return any work unfiniſhed, Sc. they ſhall 
be committed by two juſtices of peace to the houſe of cor- 
rection for three months: and clothiers are to pay their 
work-people their full wages agreed in money, under the 
penalty of 10/, &c. Stat. 12 Geo. I. c. 32. Inſpectors 
of mills and tenter-grounds to examine and ſeal cloths, 
are to be a potted by juſtices of peace in ſeſſions; and 
mill-men Rang clothiers any cloths before inſpected, 
forfeit 40s. The inſpectors to be paid by the clothiers 
2d. per cloth. 13 Geo. 1. c. 23. If any cloth remain- 
ing on the tenters, be ſtolen in the night, and the ſame is 
found upon any perſon, on a juſtice's warrant to ſearch, 
ſuch offender ſhall forfeit treble value, leviable by diſ- 
treſs, &c. or be committed to gaol for three months; but 
for a ſecond offence he ſhall ſuffer. ſix months impriſon- 
ment; and the third offence be tranſported as a felon. 
Sc. Stat. 15 Geo. 2. tap. 27. See Drapery. 
' CLOVE, Is the two and thirtieth part of a weigh of 
cheeſe, i. e. eight pounds. 9 H. 6. c. 8. ; 
CLOUGH, A word madeuſe of for valley, in Dome 
day book. But among merchants, it is an allowance for 
the turn of the ſcale, on buying goods wholeſale by weight 
CN ih 1 ou . 
CLUNCH, In Sa ire, upon ſinking : 
mine, near theſurface 105 meet wich earth and ſtone, then 
with a ſubſtance called Ze clunch, and after that they 


come to coal. CLUT A, 
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07 Fr. clous) Shoes, clouted ſhoes; and moſt 
p it alſo ſignifies the ſtreakes of 
ron with which cart wheels are bound. Conſuetud. Dom. 
4+ Farend. MS. fel. 16. Hence clutarium, or cluarium, a 
forge where the clous or iron ſhoes are made. Tenuit 
duas carucatus terræ de domino rege, in capite, per tale ſer- 
vitium deferenda palefridum domini regis, ſuper gualuor 
pedes de C luario domini regis quotieſcungue ad manerium 
ſuum de Mansfield venerit, Sc. Mon. Ang]. tom. 2. 
8. 3 
PR PEUS, One of a noble family. Chyei proſtrati, 
a noble family extinct. Sic nobilis clypeus ille mareſcal- 
hrum tot & tantis boſtibus Angliæ formidabilis evanuit. 
Mat. Pariſ. 463. 


ACH, (currus) A convenience well known; and 
3 « hackney coaches in London, there are ſe- 
veral ſtatutes. By 9 Aun. c. 23. Eight hundred hack- 
ney coaches and two hundred chairs are allowed in London 
and Weſtminſter ; which are to be licenſed by commiſſi- 
oners, and pay a duty to the crown : and if any 2 
drive a hackney coach without licence, he ſhall forfeit 5/. 
and à chair 40s. Coachmen and chairmen, ap 

age, or demanding more than their fare, &c. a juſ- 
tice of peace may order them to pay not exceeding 20s. 
to the poor, and not being able to pay it, ſend them to the 
houſe of correction; and perſons not paying coachmen 
their fare, or cutting or defacing coaches, c. a juſtice 
will order ſatisfaction to be made, and on refuſal, may bind 
them over to the quarter-ſeſſions. The 1 Geo. 1: c. 57. 
ordains, That where coachmen refuſe to go at, or exact 
more for their hire than is limited by the act, they ſhall 
forfeit not exceeding 37. nor under 19s. and the com- 
miſſioners have power to determine it. The fare of 
hackney coachmen in London, or within ten miles thereof, 
is 10s, per day, allowing 12 hours to the day; and by 
the hour not above 15. 64. for the firſt, and 18. for every 
hour after: and none are obliged to pay above 15. for 
the uſe of any hackney coach for any diſtance not men- 
tioned in the act, which is not above one mile and four 
furlongs; nor above 15 6d. for any diſtance not exceed- 
ing two miles: the fare of a hackney chair is xs. for 
any diſtance not exceeding a mile, and 15. 6d. for any 
diſtance not exceeding a mile and four furlongs. There 
are certain places and diſtances mentioned in the act for 
the extent of the reſpective fares ; and other diſtances 
meaſured and rated by the commiſſioners, in purſuance of 
the ſtatutes, Coachmen are to have numbers to their 
coaches on tin-plates, or ſhall forfeit 50. and refuſing any 
perſon to take the number of their coaches, or giving a 
wrong number, incurs the forfeiture of a ſum not exceeding 
405. None but licenſed coaches ſhall ply at funerals for 
hire, under the penalty of 5/. Drivers of hackney coaches 
ae to give way to perſons of quality, and gentlemen's 
coaches, on the penalty of 10s. On Sundays there were 
formerly only one hundred and ſeventy-five coaches to 
ply, but now we believe there are more. There are 
ſcyeral ſtandings of coaches, at the moſt noted parts of the 
town ordered by the commiſſioners to be in the middle of 
ſtreets, Cc. Vide 5& 6 W. & M. cap. 22. 9 Am. c. 23. 
10 Ann, c. 19. ſef?. 158. 12 Ann. ſtat. 1. c. 14. 1 Geo. 
1. c. 57. And 12 Geo. 1. c. 12. ſet. 13. 16 Geo. 2. 
C. 26. ſef. 3. 

The maſters of ſtage coaches are not liable to an action 
for things loſt by their coachmen, who have money given 
them to carry the goods ; unleſs where any ſuch maſter 
takes a certain price for the ſame. See 1 Salk. 282. By 
Stat. 20 Geo. 2. c. 10. A yearly tax of 41. is laid on 
every coach, berlin, landau, chariot, calaſh with four 
wheels, chaiſe marine, chaiſe with four wheels, and ca- 
ravan kept by any perſon for his own uſe, (except ſuch 
ire licenſed by the commiſſioners for hackney coaches) 
of 40s. on every calaſh, chaiſe and chair with two 
vheels, drawn by one or more horſes, kept by any perſon 
or his own uſe. No perſon to pay for more than five 
carriages on * . a year is laid, except kept 

to be let out for hire. This duty to be under the 
management of the commiſſioners of exciſe; Perſons 
keeping ſuch coaches, Sc. yearly to give notice to the 
Aciſe. office, and then pay the duty. Stage coaches and 
wes are excepted, Poſt-chailes are to be entered 
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at the exciſe- office, and have a figure or mark of chi- 
tinction; and fo are coaches, G. let out for hire: 

Coaches, Sc. kept for ſale are not to be taxed. If any 

perſon, having paid the duty, ſhall die before the end of 

the year, no perſon Claiming title to the coach, Sc. ſhall 
be liable to any tax for the remainder of the year. 

- COACHMAKERS. - The wares of coachmakers 

ſhall be ſearched, by perſons appointed by_ the ſadlets 

company. Stat. 1 Jac. 1. cap. 22. 

. COADJUTOR. (Lat.) A fellow-helper or aſſiſtant; 
articularly applied to one appointed to aſſiſt a biſhop, 
ing grown old and infirm, ſo as not to be able to per- 

form his duty. ... ,. - 

. COAL-MINES. Maliciouſly ſetting firetocoal-mines, 
or to any delph of coal, is felony. 10 Geo. 2. c. 32. 
ſeckt, 6. 2 : F 1 : 
COALS. The ſack of coals is to contain four buſhels 
of clean coals : and ſea coals brought into the river 
Thames, and ſold, ſhall be after the rate, of thirty-ſix 
buſhels to the chaldron: and one hundred and twelve 
pounds the hundred, &c. The Lord Mayor and court of 
Aldermen in London, and juſtices of the peace of the ſe- 
veral counties, or three of them, are impowered to ſet the 
price of all coals to be ſold by retail; and if any perſon 
ſhall refule ro ſell for ſuch prices, they may appoint of- 
ficers to enter any wharfs or places where coals are kept, 
and cauſe the coals to be ſold at the prices appointed. 7 
Ed. 6. cap. 7. 16 & 17 Car. 2: tap. 2. 17 Geo#2. c. 35; 
Commiſſioners are ordained for the meaſuring and mark- 
ing of keels, and boats for coals at Newcaſtle; and veſ- 
ſels carrying coals before meaſured and marked, ſhall be 
forfeited, 22 30 Car. 2. c. 8. & 6 & 5. V. z. c. 10. 
Engliſh ſhips trading in coals may be manned with fo- 
reigners during war. 2 W. M. c. 17. A duty is laid on 
coals imported, by Stat. 6 & 7 W: 3: c. 18. 9 & 10. . 
3. c. 13. 10 C11. 3. c. 21. 8 Aun. c. 4. 9 Ann. c. 6, 
22& 28. 12 Ann. ſtat. 2. c. 9. 5 Geo. 1. c. 9. & 30 Ges. 
2. c. 19. For the contents of the coal buſhel, ſee 12 Ann 
ſtat. 2. c. 17. 8 

Contracts between coal owners and maſters of ſhips, 

Sc. for reſtraining the buying of coals are void; and the 

parties to forfeit 100 I. And ſelling coals for other ſorts 

than they are, ſhall forfeit 30 l. Not above fifty laden 
colliers are to continue in the port of Newcaſtle, St. 

And work people in the mines there ſhall not be employed 

who are hired by others, under the penalty of 31. Coal- 

ſacks ſhall be ſealed and marked at Guildhall, Sc. and be 
four feet and two inches in length, and twenty fix inches 
in breadth, on pain of 205. Allo ſellers of coals are to 
keep a lawful buſhel, and put three buſhels to each ſack, 
which buſhel and other meaſures ſhall be edged with iron 

and ſealed ; and uſing others, or altering them, incurs a 

forfeiture of 501. Sc. The penalties above 5. recover-. 

able by action of debt, c. and under that ſum before 

Juſtices of peace. Stat. 3 Geo. 2. c. 26. Owners or ma- 

ſters of ſhips ſhall not enhance the price of coals in the 

rivers of Thames, by the keeping of turn in delivering of 

coals there, under the penalty of 100 J. Sc. 4 Geo: 2. c. 

30. The price of ſea-coals imported into London and 

rts adjacent, to be there ſold, may be ſet by the Lord 

— Sc. for one year; and perſons ſelling coals out of 

any veſſel, yard, or warehouſe, for a higher price, ſhall 

forfeit 36 5. per chaldron, to be levied by warrant of two 

Juſtices. Dealers in coals at Billingſgate, &c. refuſing to 

ſign legal contracts, ſhall forfeit 50/. And any perſon 
vending coals at Newcaſtle, that refufeth to put a loading 
on — on tender of the price they bear, is liable to 
the forfeiture of 1007. to be recovered hy action in the 
courts at Weſtminſter, within ſix months, by Stat. 11 Geo. 

2. c. 18. 

By the Stat. 19 Geo. 2. c. 35. Two land coal- meters 
are to be appointed for the city and liberty of Weſtminſter 
and that part of the dutchy of Lancaſter adjoining 
thereto, and the ſeveral pariſhes of St. Giles in the F ields, 
St. Mary le bon, and ſuch part of the pariſn of St. Au- 

drew Holborn, as lies in the county of Mildleſex, are to 

appoint labouring coal- meters. No perſon, after coals 
delivered from any ſhip, is to break bulk, before thetime 
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of delivery at the wharf, in the abſence of a meter or 


the conſumer, under the penalty of 5/: All contracts for 
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toals to be delivered within the limits aforeſaid (not being 
leſs than five chaldrons) ſhall be for pool meaſure, includ- 
ing the ingrain, and ſhall be ſo underſtood, though the 
term pool meaſure be omitted in the contract; and ſhall 
be loaded ſeparately, and delivered without being mea- 
ſured, unleſs the buyer defire it. All coals fold for wharf 
meaſure, above eight buſhels, ſhall be meaſured in the pre- 
ſence of a labouring coal-meter: The ſeller to pay 44. 
per chaldron to the principal coal-meter, who is to deli- 
ver to the ſeller a ticket of the names of the ſeller and 
conſumer, quantity of coals, &c. the ſeller is to deliver 
the ſame to the conſumer, who is to pay for the metage. 


Penalty of altering or refuſing a ticket 57. Penalty of | / 


carrying coals without a ticket 50/. Penalty on falſe 
ticket or falſe meaſure 31. Conſumer diſſatisfied may 
have coals re-meaſured. The carman, on notice in 
writing; that the conſumer is diſſatisfied, ſhall not quit 
the cart till the coals are re-meaſured. By 23 Geo: 2. c. 
26. If either of the principal land coal-meters ſhall ne- 
glect to ſtation labouring coal- meters, he ſhall forfeit 100. 
very labouring coal- meter neglecting to attend forfeits 
40s. For farther regulations of the coal trade, ſee 22 
Geo. 2. c. 37. 31 Geo. 2. c. 15. 32 Geo. 2. c. 27 & 33 
Geo. 2. c. 15. N 
COAT-ARM OUR. Coats of arms were not intro- 
duced into ſeals, nor indeed into any other uſe, till about 


the reign of Richard the Firſt, who brought them from 


the Croſſade in the Holy Land; where they were firſt in- 
vented and painted on the ſhields of the knights, to di- 
ſtinguiſh the variety of perfons of every Chriſtian nati- 
on who reſorted thither, and who could not, when clad 
in complete ſteel, be otherwiſe known or aſcertained. 
Black. Com. 2 V. 306. 2 
It is the buſineſs of the court- military, or the court of 
thivalry, according to Sir Matthew Hale, to adjuſt the 
right of armorial enſigns, bearings, creſts, ſupporters, 
pennons Sc. and alſo rights of place or precedence, 
where the King's t or act of parliament, (which 
cannot þe over-ruled by this court) have not already de- 
termined it. Black. Com. 3 V. 105. 

 COCHERINGS, An exaction or tribute in Ireland, 
now reduced to chief rents. See Bonagbt. 

COCHINEAL. The importation of cochineal from 
ports in Spain was declared lawful during the late war, 

Sc. Stat. 6 Am. c. 33. Any perſons may import co- 
chineal into this kingdom, in ſhips belonging to Great 
Britain, or other country in amity, from any place what- 
ſoever, by 7 Geo. 2. cap. 18, 

COCKET,, (cockettum) Is a ſeal belonging to the King's 
cuſtom-houſe : or rather a ſcroll of parchment ſealed, and 
delivered by the officers of the cuſtom-houſe tomerchants, 
as a warrant that their merchandiſes are cuſtomed ; which 
parchment is otherwiſe called literæ de coketto, or literæ 
teſtimoniales de coketto. 11 Hen. 6. Reg. Orig. 179, 192. 
So it is uſed, 5 & 6 Ed. 6. cap. 14, Sc. The word 
cokettum or cocket, is alſo taken for the cuſtom-houſe or 
office where goods to be tranſported were firſt entered, 
and paid their cuſtom, and had a cocker or certificate of 
diſcharge : and cockettata lana is wool duly entered and 
cocketted, or authoriſed to be tranſported. Mem. in Scac. 
23 Ed. 1. Cocket is likewiſe uſed for a ſort of meaſure, 
as we may read in Fleta, lib. 2. cap. . . vero inte- 

er quadrantalis frumenti ponderabit unum cocket & dimi- 
A. : and it is made uſe of for a diſtinction of bread, in 
the ſtatute of bread and ale. 51 H. 3. ſtat. 1. ord. pro 
piſtor. Where mention is made of waſte! bread, cocket 
bread, bread of treet, and bread of common wheat ; the waſ- 
tel bread being what we now call the fineſt bread, or French 
| bread; the coctet bread the ſecond ſort of white Bread; 
bread of treet, and of common wheat, brown, or howſhold 
bread, Fc. What we call cocket, (as to the King's ſeal) 
was called coket, and a part of the King's ſeal. Madox 
Exch. 1 V. 783. c. 18. & ibid. c. 1. N. 8. 

COCK SET US, A boatman, cockfivain or coxon. 
Cowel. 

COCULA, A cogue, or little drinking-cup, in form 
of a ſmall boat, uſed eſpecially at fea, and ſtill retained 
in a cogue of brandy. Theſe drinking cups are alfo 
uſed in taverns to drink new ſherry, and other white 
wines, which look foul in a glaſs. 

CODICIL, (codicillus, from codex, a book, a writing) Is 
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a ſchedule or ſupplement to a will, where any thing I 
omitted, which the teſtator would add, or he would ex. 
plain, alter, or retract what he hath done; and it is the 
ſame with a teſtament, but that it is without an executor 
and one may leave behind him only one teſtament, but a; 
many codicils as he pleaſes. Weſt. Symb. p. 636. 4 
codicil is taken as part of the will; and the codicil 
ought to be annexed to the teſtament, and the executor i; 
to ſee that they are all performed: if the will or codicil; 
are kept from the executor, he may force the party de- 
taining them to deliver them up by the eccleſiaſtical law 
and recover them in the ſpiritual court. Stwinb. pag. . 
ef. 1. Some writers; comparing a teſtament and a co. 
dicil together, call a teſtament a great will, and a codi. 
eil a little one. 

COFFEE, TEA, and CHOCOLATE. The cuſtom 
duties on coffee, tea, and chocolate, are taken off b 
ſtatute, and inland duties granted in their ſtead, Payable 
by druggiſts and all perſons dealing in coffee, Ec. And 
entries are to be made of all warehouſes, under penalties 
and forfeiture of the goods. Stat. 10 Gev. 1.c. 10. The 
duties to be paid are 25: per pound for coffee, for tea 4. 
and chocolate 15. 64. But ſee poſt. And coffee, G. 
not to be fold but in places entered; and if above fix 
pounds weight, to have a permit: dealers in coffee and 
chocolate, coffee-houſe keepers, &c. ſhall keep an ac- 
count of goods fold every day, and deliver their books 
to the officers on oath, c. Chocolate ſhall be ſtamped, 
and chocolate-makers are to make an entry of all choco- 
late made, under the penalty of 30“. And perſons, mix- 
ing other drugs with coffee or tea, ſhall forfeit 100/, 
Stat. 11 Geo. 1. c. 30. See the late ſtatute againſt ſo- 
phiſticating tea, and importing cocoa nutſhells or huſks 
to make chocolate, Sec. 4 Geo. 2. c. 14. See 5 Geb. 2. c. 
24. The inland duties on tea altered, 18 Geo. 2. c. 26. 
Drawback on tea taken off, 18 Geo. 2. c. 26. India Com- 
pany may import tea by licence from European ports, 18 
Geo. 2. c. 26. Tea may be imported to Ireland and the 
plantations without paying inland duty. 21 Gev. 2. c. 
14. Tea above 60. in Britiſh ſhips, come from abroad 
and not employed by the India Company, forfeited. 28 
Geo. 2. c. 21. Additional duty on coffee and chocolate, 
32 Geo. 2 c. 10. 

COFRA, A coffer, cheſt, or trunk. ——Cufos cllegii 
& miniſtri ejuſdem c. capientes certam ſummam pecuniæ de 
cofris fundatoris. Munimenta Hoſpit. SS. Trinit. de 
Pontefracto, MS. fol. 50. 

COFFERER OF THE KING's HOUSHOLD, Is 
a principal officer of the King's houſe, next under the 
controller, who in the counting-houſe, and elſewhere, 
hath a ſpecial charge and overſight of other officers of 
the houſhold, to all which he pays their wages : this offi- 
1 his accounts in the Exchequer, and is menti - 
oned in 39 Elix. c. 7. 

COGGLE, A ſmall fiſhing-boat, upon the coaſts of 
Yorkſhire : and cogs, (cogones) are a kind of little ſhips, or 
veſſels, uſed in the rivers Ouſe and Umber. Stat. 23 H. 8. 
c. 18.—Preparatis cogonibus, Galleis & aliis Navibus, 
&c. Matt. Paris. anno 1066. And hence the cogmen, 
boatmen or ſeamen, who after ſhipwreck or loſſes by ſea, 
travelled and wandered about to defraud the people by 
begging and ſtealing, till they were reſtrained by divers 

laws. Du Freſne. 

COGNATI, Relations by the mother, as the n 
are relations by the father. 

COGNATIONE, A writ of couſenage. See Coſenage. 

COGNISANCE, or cognizance, (Fr. conmuſance, Lat. 
cognitio) Is uſed diverſly in our law: ſometimes it is an ac- 
knowledgment of a fine, or confeſſion of a thing done; 
and there is a cogniſance of taking a diſtreſs : ſometimes 
it is the hearing of a matter judicially; as to take cogn'- 
ſance of a cauſe : and ſometimes it ſignifies a juriſdiction, 
as cogniſance of pleas is a power to call a cauſe or plea 
out of another court; whic 17 can but the King, -o 
by charter. This cogniſance of pleas is a privi F 
1 dy the King to Sky or OE to hold pleof all N 
tracts, &c. within the liberty of the franchiſe; and 


when any man is impleaded for ſuch matters in the courts 


of Weſtminſter, the mayor, &c. of ſuch franchiſe may - 
cognifanee of the plea, and demand that it ſhall e 


termi 


— 
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termined before chem: but if the courts at I Amir 


poſſeſſed of the before cogniſance be demanded, 
1 then too * de Ley. See Stat. 9 H. 4. 
c. 5. Cogniſance of pleas extends not to aſſiſes; and 
when granted, the original ſhall not be removed! it lies 
not in a quare impedit, for they cannot write to the biſhop; 
nor of a plea out of the county-court, which cannot 
award a reſummons, &c. Fenk. Cent. 31, 34. This 
cogniſance ſhall be demanded the firſt day: and if the de- 


mandant in a plea of land counterpleads the franchiſe, 


and the tenant joins with the claim of the franchiſe, and 
it is found againſt the franchiſe, the demandant ſhall re- 
cover the land; but if it be found againſt the demandant, 
the writ ſhall abate. 73:4. 18. 

There are three ſorts of inferior juriſdictions, one whereof 
is tenere placita, and this is the loweſt ſort ; for it is only 
a concurrent juriſdiction, and the party may ſue there, 
or in the King's courts, if he will. The ſecond is conu- 


ſance of pleas, and by this a right is veſted in the lord of 


the franchiſe to hold the plea, and he is the only perſon 
who can take advantage of it. The third ſort is an ex- 


' empt juriſdiction, as where the King ts to a t ci- 


ty, that the inhabitants thereof ſhall be ſued within their 
city, and not elſewhere; this grant may be pleaded to 
the juriſdiction of this court, if there be a court wjthin 
that city which can hold plea of the cauſe, and no- body 
can take advantage of this privilege but a defendant ;, for if 
he will bring certiorari, that will remove the cauſe, but 
he may wave it if be will, ſo that the privilege is only for 
his benefit. 3 Salk. 79, 80. pl. 4. Hill. 1 Am. B. R. 
Croſſe v. Smith. | 

King Hen. 8. by letters patent of the 14th of his reign, 
and confirmed by parliament, granted to the univerſity of 
Oxford connſance of pleas, in which a ſcholar or ſervant of a 


| college ſhould be party, ita quod juſticiarii de utroque Banco ſe 


non intromittant. An attorney of C. B. ſued a ſcholar in 
C. B. for battery per cur, This general grant does not 
extend to take away the ſpecial privilege of any court 
without ſpecial words. Litt. Rep. 304. Mich. 5 C. 
C. B. Oxford (Univerſity's) caſe. 

If a ſcholar of Oxford or Cambridge be fued in Chancery 
n of a contract to leaſe lands in Mid- 
deſex, the Univerſity ſhall not have conuſance, becauſe 
theycannot ſequeſter the lands. Gilb. Hiſt. of C. P. 194. 
cites 2 Vent. 363. | | 

Conuſance muſt be demanded before an imparlance, and 
the ſame term the writ is returnable, after the deftndaiit ap- 
Fears, becauſe till he appears there is no cauſe in court, 
otherwiſe there would be a delay of juſtice; for if after 
imparlance, when the defendant has a day already allowed 
him, he would have two days, ſince when the conuſance 
is allowed, the franchiſe prefixes a day to both parties to 
appear before them, and it is the lord's laches it he does 
not come ſoon enough not to delay the parties. Gilb. 
Hit. of C. P. 196. 850 

Conuſance was granted to the Univerſity of Oxford; 
(no caſe being ſhewn to the contrary) in Eaſter Term, 9 
Geo. 2. in the caſe of Yoodcocke and Brooke. Rep. Temp. 

w. per Annaly, fo. 241. | 

Copniſance alſo ſignifies the badge of a waterman or ſer- 
vant, which is uſually the giver's creſt, whereby he is 

own to belong to this or that nobleman or gentleman, 
Vide Black Com. 3 V. 300. 4V. 275: 

COGNISOR and COGNISEE, (or cognixor) Cogniſor, 
\he that paſſeth or acknowledgeth a fine of lands or tene- 
ments to another; and cogniſee is he to whom the fine of 
the ſaid lands, Sc. is acknowledged. Stat. 32 H. 8. c. f. 

COGNITIONES, Enſigns and arms, ot 4 military 
coat painted with arms Cum viderunt hoftes Chriſti ar- 
= vexillis & cognitionibus piffuratis, &c. Mat. Pariſ. 

50, : 

COGNITIONIBUS MITTENDIS, Is a writ to one 

the King's Juſtices of the Common Pleas, or other that 

Power to take a fine, who having taken the fine 


* ify it, commanding him to certify it. Reg, 
8 ACTIONEM, Is where adefendant ac- 
be ledges or confeſſes the plaintiff's cauſe againſt him to 

= and true, and before, or after iſſue, ſuffers judgment 
be entered againſt him without trial. And here the 


S O1 

confeſſion generally extends no further than to what 1s 
contained in the declaration; but if the defendant will 
confeſs more, he may. 1 Rol. 929. Hob. 178. 

_ COGWARE,; Is ſaid to be a fort of coarſe cloths; 
made in divers parts of Enpland, of which mention is 
made in the 13 R. 2. cap. 10. 

 COHUAGIUM, A tribute paid by thoſe who meer 
promiſcuioufly in the market or fair; cabua ſignifying a 
promiſcuous multitude of men in a fair or market. 
Quieti ab onmi theloniv, paſſagio, pontagio, cohuagio, palla- 
gio, Sec. Du C⸗ . 

_ COIF, (cwifa) A title given to ſerjeants at law; who 
are called ſerjeants of the coif, from the lawn coif they 
wear on their heads under their caps, when they are 
created. The uſe of it was anciently to cover tonſuram 
clericakem; otherwiſe ealled corona clericali; becauſe the 
crown of the head was cloſe ſhaved, and a border of hair 
left round the lower part, which made it look like a 
crown. Blount. 

COIN, (cuna pecumia) Seems to come from the Fr. 
coign, 1. e. angulus, a corner, whence it has been held, 
that the ancienteſt ſort of coin was ſquare with corners, 
and not round as it now is: it is any fort of money coined. 
Cromp. Juriſd. 220. Coin is a word collective, which 
contains in it all manner of the ſeveral ſtamps and ſpecies 
of money in any kingdom: and this is one of the royal 
prerogatives belonging to every ſovereign prince, that he 
alone in his own dotminions may order and diſpoſe the 
quantity, value, and faſhion of his coin. But the coin 
of one King is not current iti the kingdom of another, 
unleſs it be at great loſs; though our King by his pre- 
rogative may tnake any _ coin lawful money of Eng- 
land at his pleaſure, by proclamation. Terms de Ley. Ar 
a man binds himfelf by bond to pay one hundred pounds 
of lawful money of Great Britain, and the perſon bound, 
the obligor, pays the obligee the money in French, Spa- 
niſh, or other coin, made current either by act of parlia- 
ment, or the King's proclamation, the obligation will be 
well performed: 1 H. 205; But tis ſaid a payment in 
farthings, is not 4 good payment. 2 It. 517. When 
a perſon has accepted of money in pay ment from another 
and put the ſame into his purſe, it is at his peril after 
his — ; and he ſhall not then take exception to it 
as bad, notwirhſtanding he preſetitly reviews it. Terms 
de Ley. By ſtatute any petſon may break or deface pieces 
of ſilver money ſuſpect to be counterfeit or diminiſhed, 
otherwiſe thari by wearing: but if ſuch pieces on break- 
ing, Sc. are found to be good coin, it will be at the 
breaker's peril, who ſhall ſtand to the loſs of it. 8&g 
W. 3. c. 21. Coins of gold and ſilver ate to paſs fiot- 
withſtanding ſome of them ate crack'd, of worn, but not 
if they are clipt. 19 H. 7. c. 5. Counterfeiting, im- 
pairing; or clipping of the King's coin, is made high 
treaſon. 25 Ed. 3. c. 14. and 18 Ekz. 12 3 
alſo treaſon to make any ſtamp, dye, mould, Gc. for coin- 
ing, except by perſons imployed in the u, Sc. Con- 
veying ſuch out of the int is the ſame; and fo is co- 
louring metal reſembling coin of gold or filver, marking 
it on the edges, c. And if any perſons mix blanchel 
copper with ſilver, to make it heavier, and look like 

ola, or receive, ot pay counterfeit milled money, it is 
elony. 8 #9 WW. 3. c. 46. Counterfeiting broad 
pieces of gold, H. is declared to be treaſon. Stat. 6. 
Geo. 2. cap. 26. Perſons that waſh ot gild any ſhilling, 
or ſix- pence, ot aker the itnpreſſion, fo as to make them 
teſemble a guinea, half guinea, Sc. ate adjudged guilty 
of high treaſon; and thoſe who tender in payment any 
counterfeĩt coin, knowittgly, ſhall be impriſoned fix months 
for a firſt offence, two years for the ſecond, and a third 
ſuffer as felons. 15 Geb. 2. c. 28. The ſtatutes which 
ordain milled money to be made, give liberty to atiy per- 
fon to tefuſe hammered filyer coin, as not being the law- 
ful coin of this Kingdom. 9 V. 3. c. 2. Counterfeiting 
of tlie coin extends only to gold and filver coin; for the 
coiling of fatthings or ha N or pieces to go for 
ſuch, of copper, incurs a be ty of 5 J. for every pound 
weight, by Stat. 9 & 10 W. 3. c. 33. This offence is 
now puniſhed with two yeats impriſonment, and ſurety 
to be given by the offenders for good behaviour two 


years mofe. 15 Geo. 2. c. 28. Perſons apprehending 
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thoney-coiners, clippers, &c. are to have 40 J. reward, 


and a guilty perſon diſcovering two others, to be pardon- | 


ed, Sc. 6 & 7 V. 3.c.17. 9. 10 l. is allo given as a 
reward, for apprehending and convicting coiners of wp 
per money. In the ſeventh year of King William III. 
an act was made for calling in all the old bein of the 
kingdom, and to melt it down and recoin it; the de- 
ficiencies whereof were to beynade good at the pubilc 
charge: and in every hundred\pound coined, 40l. was to 
be ſhillings, and 10/. ſixpences, nder certain penalties. 
Perſons bringing plate to the mint dd he coined, were to 
have the ſame weight of money delivere as an encou- 
ragement: and receivers general of taxes, c. were to 
receive money at a large rate per ounce. Our guineas 


have been raiſed and fallen, as money has been ſcarce or 
plenty, ſeveral times by ſtatute: and anno 3 Geo, 1. on a 
ſcarcity of ſilver coin, for remedy, guineas were ſunk to 
215. at which they now paſs, by proclamation; See 
Money, and Black. Com. 4 V. 84, 88, 90, 98, 120. 
COINAGE, (cunagium,) Is the ſtamping and making of 
money, by the King's authority. And there is a duty of 
105. per ton on wine, beer, and brandy imported, called 
the coinage duty, granted for expence of the King's coin- 
age, but not to exceed 3oool. per ann. Stat. 18 Car. 2. 
cap. 3. This duty for coinage hath been continued and 
advanced, by divers ſtatutes, as 4 & 5 Ann. c. 22. 1 
Geo. 1. c. 43. 9 Geo. 1. c. 19. Sc. The coinage duties 
are continued for ſeven years, by a late ſtatute; and the 
commiſſioners of the treaſury, out of the money ariſing by 
this act, or other public ſupplies, ſnall defray the ex- 
pence of the mints of England and Scotland, not exceeding 
15000 J. a year. Stat. 4 Geo. 2. c. 12. By Stat. 1 Geo. 
. c. 16. The coinage-duty is continued for ſeven years 
om March 1, 1761. See Tab. to Stat. tit. Money. 
COLIBERTS. (coliberti) Were tenants in ſocage ; and 
particularly ſuch villeins as were manumitted or made 
freemen. Domeſday. But they had not an abſolute free- 
dom; for though they were better than ſervants, yet they 
had ſuperior lords to whom they paid certain duties, and 
in that reſpect they might be called ſervants, though they 
were of middle condition, between freemen and ſervants. 
Libertate carens colibertus dicitur eſſe. Du C . 
COLLATERAL, (collateralis) from the Lat. laterale, 
ſideways, orthat which hangeth by the ſide, not direct: as 
collateral aſſurance is that which is made over and above 
the deed itſelf : owllateral ſecurity, is where a deed is 
made of other land, beſides thoſe granted by the deed of 
mortgage : and if a man covenants with another, and 
enters into bond for performance of his covenant, the 
bond is a collateral aſſurance; becauſe it is external, and 
without the nature and eſſence of the covenant. If a 
man hath liberty to pitch booths or ſtandings, for a fair 
or market in another perſon's ground, it is collateral to 
the ground. The private woods of a common perſon, 


within a foreſt, may not be cut down without the King's 


licence; it being a prerogative collateral to the ſoil. And 

to be ſubject to the feeding of the King's deer, is colla- 
teral to the ſoil of a foreſt. Cromp. Juriſd. 185, Man- 
wood, p. 66. 
COLLATERAL CONSANGUINTTY, or kindred. 
Collateral relations agree with the lineal in this, that they 
deſcend fromthe ſame ſtock oranceſtor ; but differ in this, 
that they do not deſcend from each other. Collateral kin- 
men, therefore, are ſuch as lineally ſpring from one and the 
ſame anceſtor, who is the ftirps or root, the ſtipes, trunk, 
or common ſtock, from whence theſe relations are 
branched out. Vide Black. Com. 2 V. 204. Sc. | 
_ COLLATERAL DISCENT, and COLLATERAL 
WARRANTY. See Diſcent and Warranty. 

COLLATERAL ISSUE. Is where a criminal con- 

vict pleads any matter, allowed by law, in bar of executi- 
on, as pregnancy, the King's pardon, an af of grace or 
diverſity of perſon, viz. that he or ſhe is not the ſame that 


was attainted, Sc. whereon iſſue is taken, which iſſue is 
to be tried, by a jury, inſtanter. Vide Black. Com. 4 V. 
89. 

a COLLATIO BONORUM, Is in law where a portion 
or money advanced by the father to a ſon or daughter, 
is brought into Botchpot, in order to have an equal diſtri- 
butory ſhare of his perſonal eſtate, at his death, accord- 
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ing to the intent of the Srat. 22 & 23 Car. 2. c. 10. 
455 Caſ. Eg. p. 254. See Hotchpot. and Black. Com. 
2 7 517. _ hid B 

COLLATION of a BENEFICE, . (collatio Beneßcii) 
Signifies the beſtowing of a benefice by the biſhop, when 
he hath right of patronage. And it differs from inſtitution 
in this, = inſtitution is performed by the biſhop upon 
the preſentation of another, and collation is his own act of 
es ; and it differeth from a common preſentation, 
as it is the giving of the church to the parſon, and preſen- 
tation is the giving or offering of the parſon to the church. 
But collation ts the pau of preſentation and inſti- 
tution ; and amounts to the ſame as inſtitution where the 
biſhop is both patron and ordinary. 1 Lil. Abr. 273. 
Anciently the right of preſentation, to all churches, was 
in the biſhop; and now if the patron neglects to preſent 
to a church, then this right returns to the biſhop by 
collation : and if the biſhop neglects to collate within ſix 


months after the lapſe of the patron, then the archbiſhop 


hath a right to do it; and if the archbiſhop neglects, then 
it devolves to the King; the one as ſuperior, to ſupply the 
defects of biſhops, the other as ſupreme, to reform all de- 
fects of government. As a biſhop may neglect to collate, 
ſo it may happen that he may make his colaticn without 
title ; but ſuch a wrongful collation doth not put the true 
atfon out of poſſeſſion, for after the collatee of the biſhop 
1s inſtituted and inducted, he may preſent his clerk: and 
collation in this caſe, ſhall be intended only as a provi- 
ſional incumbency to perform divine ſervice till preſent. 
ment is made by the true patron. 1 Inf. 344. By col- 
lation the church is not full; and a right patron may 
bring his writ at any time to remove the perſon collated ; 
except his right be likewiſe to collate, when plenarty by 
collation may be pleaded. Weod's inſt. 159. Where a 
biſhop gives a benefice as patron, he collates to it jure 
pleno; and when by lapſe, he doth it jure devoluto. The 
collation by lapſe, is 1n right of the patron, and for his 
turn; and in aſſiſe of darrein preſentment, Sc. it ſhall be 
laid as his poſſeſſion. 24 Ed. 3. 26. F. N. B. 31. 
CoOLLATIONE FAC TA UNI POST MORTEM 
ALTERIUS, Is a writ directed to the juſtices of the Con- 
mon Pleas, commanding them to iſſue their writ to the bi- 
ſhop, for the admiſſion of a clerk in the place of another 
preſented by the King; who died during the ſuit between 
the King and the biſhop's clerk : for judgment once 
paſſed for the King's clerk, and he dying before admit- 


tance, the King may beſtow his preſentation on another. 


Reg. Orig. 31. 

COLT.ATIONE HEREMITAGIL, A writ whereby 
the King conferred the keeping of an bermitage upon a 
clerk. Reg. Orig. 303, 308. 

COLLATION OF SEALS. This was when upon 
the ſame label, one ſeal was ſet on the back or reverſe of 
the other. — Ad majorem ſecuritatem præmiſſorum ſegillum diſ- 
creti viri officialis domini Batho Well. Epiſcopi filo medio 
per modum collationis, Agillo meo apponi procuravi. Cartu- 
lar. Abbat. Glaſton. MS. 105. 

COLLATIVE ADVOWSONS. An advowſon colla- 
tive is where the biſhop and patron are one and the ſame 
poricn, in which caſe the biſhop cannot preſent to himſelf, 

ut he does, by the one act of collation, or conferring the 
benifice, the whole that is done in common caſes, by pre- 
ſentation and inſtitution. Vide Black. Com. 2 V. 22, 23. 

COLLECTORS, of money due to the King, not pay- 
ing the ſame to whom it ought to be paid, ſhall anſwef 
ſo much per Cent. to his majeſty till payment. Sat. 20 
Car. 2. c. 2. See Receivers. i 
_ COLLEGE, (collegium) A particular corporation, 
company or ſociety of men, having certain privileges 
founded by the King's licence: and for Colleges in repu- 
tation, ſee 4 Rep. 106, 108. The eſtabliſhment of Col 
leges or, Univerſities is a remarkable æra in literary hiſtory. 
The ſchoolsin Cathedrals and Monaſteries confined them- 
ſelyes chiefly to the teaching of grammar. There were 
only one or two maſters employed in that office. But in 
Colleges, profeſſors were appointed to teach all the diffe- 
rent parts of ſcience. The firſt obſcure mention of aca- 
demical degrees in the Univerſity of Paris, (from which 
the other Univerſities in Europe have borrowed moſt of 
their cuſtoms and inſtitutions), occurs, A. D. 1215: J ids 


Robert. Hiſt. Emp. C. V. 1 V. 323. Vide Leaſes. 
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See the power of viſitors of Colleges well explained in 
Dr. Walker's caſe. Rep. Temp. Hardw. per Annaly, 2.12. 


ide Leaſes. | „ 
Vel rE CHURCH, is that which conſiſt 
of a dean and ſecular canons; or more largely, it Is a 
church built and endowed for a ſociety; or body corpo- 
rate, of a dean or other prefident, and ſecular priefts, as 
canons or prebendaries 1n the ſaid church: There were 
many of theſe ſocieties diſtinguiſhed from the religious 
or regulars; before the reformation: and fome are eſta- 
bliſhed at this time; as Weftminfter, Windſor, Wincheſter, 
COLLIGENDUM BONA DEFUNCTI, (letters 
ad.) In defect of repreſentatives and creditors to admi- 
niſter to an inteſtate, Hr. the ordinary may commit ad- 
miniſtration to ſuch diſcreet perſon as he approves of, or 
him theſe letters, which neither make him executor 
nor adminiſtrator; his only buſineſs being to keep the 
in his ſafe cuſtody, and to do other acts for the 
t of ſuch as are entitled to the property of the de- 
ceaſed. Vide Black. Com. 2 V. 505: 
- COLLOQUIUM, (a colloguendo) A talking together, 
or affirmi a thing, laid in declarations for words in 
actions of r, Sc. Mod. Caf. 203. Carthew go: 
COLLUSION, (collufio) Is a deceitful agreement or 
contract between two, or more perſons, for the one to 
bring an action againſt the other, to ſome evil purpoſe, as 
todefraud a third perſon of his right, c. is colluſion 
is either —_— when it ſhews itſelf in the face of the 
act; Or 
in the dark, or covered over with a ſhew of honeſty. And 
'tis a thing the law abhors ; wherefore when found, it 
makes void all things dependant upon the ſame, though 
otherwiſe in themſelves never ſo good. Co. Litt. 10 
360. Plowd. 54. Coiluſſon may ſometimes be tried in 
the fame action wherein the covin is, and ſometimes in 
another action, as for lands aliened in mortmain by a 
quale jus: and where it is apparent there needs no proof 
of it; but when it is ſecret, it muſt be proved by wit- 
neſſes, and found by a jury like other matters of fact. 
9 Rep. 33. The ſtatute of Weſtm. 2. 13 Ed. 1. c. 33. 
gives the writ jus, and inquiry in theſe caſes: and 
there are ſeveral other ſtatutes relating to deeds, made by 
collyfon and fraud. The cafes particularly mentioned by 
the ſtatute of J/eſtm. 2. are of quare impedit, afſiſe, &c. 
which one corporation brings againſt another, with in- 
tent to recover the land or advowſon, for which the writ 
is brought, held in mortmain, c. Vide the ſtatute. 
COLONIES, See Charter- governments in America. 
Plantation. WAY: 
COLONUS, An huſbandman or villager, who was 
bound to pay yearly a certain tribute, or at certain times 
in the year to plough ſome part of the lord's land; and 
from hence comes the word clown ; who is called by the 
Dutch Bor. 
COLOUR, (color) Signifies a probable plea, but what 
i; in fact falſe ; and hath this end, to draw the trial of the 
cauſe from the jury to the judges : and therefore colour 
ought to be matter in law, or doubrful to the jury. This 
colour is uſed in aſſiſes, or action of treſpaſs; and every 
colour ought to have theſe qualities following: 1. It is to 
be doubtful to the Jay gens, as in caſe of a deed of feoff- 
ment pleaded, and it 1s a doubt whether the land paſſeth 
bythe feoffment, without livery, or not. 2. Colour ought 
to have continuance, though it wants effect. 3. It ſhould 
ſuch colour, that if it were effectual, would maintain 
the nature of the action; as in aſſiſe, to give colour of 
freehold, Sc. 10 Rep. 88, 90, 4. 91. Colour muſt be ſuch 
thing, which is a good colour of title, and yet is not 
ap title. Cro. Fac. 122. If a man juſtifies his entry for 
loch a cauſe as binds the plaintiff or his heirs for ever, 
be ſhall not give any colour: but if he pleads a deſcent 
i bar, he muſt give colour, becauſe this binds the poſ- 
on, and not the right; ſo that when the matter of the 
plea bars the plaintiff of his right, no colour muſt be giv- 
©. When the defendant entitles himſelf by the plain- 
; Where a perſon pleads to the writ, or to the action 


h is more common, it is ſecret, where done | dela 
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the defendant doth not make a ſpecial title to himſelf, or 
any other, he ought to give colour to the plaintiff. Cre. 
Eliz. 76. 1n treſpals for taking and carrying away twenty 
of wood, c. the defendant ſays, Ta A. B. was 


poſſeſſed bf them, ut de bonis propriis, and that the plain- 


tiff claiming them by colour of a deed after made, took 
them, and the defendant retook them; and adjudged that 
the colour given to the plaintiff, makes a good title to him, 
and confeſfeth the intereſt in him. 1 Lill. Abr. 275. 
Colour is for this cauſe, viz. Where the defendant juſtifies 
by title in treſpaſs or aſſiſe, if he do not give the plaintiff 
colour, his plea amounteth only to Not guilty; for if the 
defendant hath title, he is Not guilty. 1 Rep: 79, 108. 
Terms de Ley 140. See Do??. Plac. 2, 73. Black. Com. 
3 309: Bur colour is now conſidered only as matter 
of form. 12 

COLOUR OF OFFICE, (color oſicii) Is when an act 
is evilly done by the countenance of an office; and al- 
ways taken in the worſt ſenſe, being grounded upon cor- 
ruption, to which the office is as a ſhadow and colour. 
Plowd. Com. 64. See Extortion. 5 8 

COLPICES, (colpicium, colpiciis) Young poles, which 
being cut down, make leavers or lifters; and in War- 
wickſhire they are called colpices to this day. Blount. 

COLPO, A fſthall wax-candle, à copo de cere: we 
read in Hoveden, that when the King of Scots came to 
the Engl court, as long as he ſtaid there, he had every 
day, De liberatione triginta ſol. & duodecim vaſſellos domini- 
cos, & quairaginta groſſos longos colpones de dominica can- 

regis, Sc. amo 1194. 5 

COMBARONES, The fellow barons, or commonalty 
of the cinque ports: King Hen. 3. grants to the barons, 
or freemen of the port of Feverſbam, quietantiam de omni 
thelonio, & conſuetudine, ficut ipfi & anteceſſores ſui, & 
combarones ſui de quinque portubus eam melius & plenius 
habuerunt tempore Regis Edwardi. Placit. temp. Ed. 1. & 
Ed. 2: But the title of barons df the cinque ports is now 
given to their tepreſentatives in parliament; and the 
word combarvn is uſed for a fellow member, the baron and 
his combaron; 7 a 

COMBA TERRE, From Sax. cumbe, Brit. kum, 
Eng. comb, a valley or low piece of ground or place be- 
tween two hills; which is ſtill ſo called in Devonſbire and 
Cornwall: hence many villages in other parts of England 
have their names of comb, as Wickcomb, c. from their 
ſiruation. Kznnet's Gloſſ. . 

COMBAT, (Fr.) Is taken with us for a formal trial 
between two champions, of a doubtful cauſe or quarrel, 
by the ſword or baſtons. The laſt caſe of the kind in 
this kingdom was anno 6 Car. 1. between Donald lord 
Rey, appellant, and David Ramſey, Eſq; defendant, both 
Scotchmen, before Robert earl of Lindſey, lord high con- 
ſtable, Thomas earl of Arundel, earl maſhal, with other 
lords; when after the court had met ſeveral times in the 

ainted chamber, and other formalities, it was at laſt re- 
erred to the King's will and pleafure, who was inclined 
to favour Ramſey. Co. Litt. 294. Orig. Juridicial. fol. 
65. The trial by combat was formerly authorized over 
all Europe, but as Dr. Robertſon juſtly obſerves, „the 
prohibition of this form of trial was a conſiderable ſtep 
towards the introduction of ſuch regular government as 
ſecured publick order and private tranquilhty.” See HP. 
_ V. IV. 47, 52, 54, 55, 291, 295, Cc. See 

attel. 

COMBINATIONS to do unlawful acts, are puniſh- 
able before the unlawful act is executed; this is to pre- 
vent the conſequence of combinations, and confpiracies, 
Sc. 9. Rep. 57. See Confederacy. | | 

COMBUSTIO PECUNLE. The ancient way of try- 
ing mixt and corrupt money, by melting ir down 
payments into the Exchequer. In the time of King Henry 2. 
a conſtitution was made called the trial by combuſtion; the 
practice of which differed little or _— from theprefent 
method of affaying ſilver. But whether this examination of 
money combuſtion, was to reduce an equation of money 
only of fterling, viz. a due proportion of allay with cop- 
per; or to reduce it to a fine pure filver with altay, doth 


* the writ; he who juſtifies for tithes, or where the de- | not — —5 On making the conſtitution of trial, it was 


fendant juſtifies as ſervant : in alt theſe caſes no colour | 
ht to de given. 10 Rep. 91. Lute. 1343. Where 


confidered, that though the money did anſwer numero & 


pondere, it might be deficient in value; becauſe mixed 
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with copper or braſs, Sc. Vide Lowndes's Eſay upon 


Coin, p. 3. 6 
COMITATUS, A county. Ingulphus tells us, That 
England was firſt divided into counties by King Alfred; 
and counties into hundreds, and theſe again into tithings; 
and Forteſcue writes, that regnum Angliæ per comitatus ut 
regnum Franciæ per ballivatus diſtinguitur. Sometimes it 
is taken for a territory or juriſdiction of a particular 
place, as in Mat. Pariſ. anno 1234. Infra metas illas 
continentur quedam prædia & etiam civitates & caſtra, 
guas comitatui ſuo ing e e And in Charta 
4. 2 apud Hoveden: Caſtellum de Nottingham cum comi- 
tatu, &c. And, De firmis mortuis & debitis, de guibus non 
eft ſpes, fiat units rotulus, & intituletur comitatus, & lega- 
tur fingulis annis ſuper computum vicecomitum. Claul. 12. 
Ed. i: See County. | es 
According to Lord Lyitleton, in his hiſtory of Hen: 2. 
lib. 2. fol. 217. each county was antiently an earldom, fo 
that previous to the reign of K. Stephen, there were not 
any titular carls, nor more earls than counties, though 
there might be fewer. As to the diviſions of counties 
into hundreds and tythings, ſee Ld: Lytt. I. 2. fol. 259. 
Alſo ſee Bra. l. 3. c. 10. JE 
COMITATU COMMISSO, Is a writ or commiſſion 
whereby a ſheriff is authoriſed to take upon him the 
charge of the county. Reg. Orig. 295. 
_ COMITATU e e * writ 
by which the charge of a county, together with the keepin 
of a caſtle, is de. to the ſheriff Reg. Orig. B 
 COMITIVA, A companion or fellow traveller; tis 


mentioned in Brompton, Regn. H. 2. And ſometimes it. 


ſignifies a troop or company of robbers; as in Val/ingham, 
anno 1366: Interpellaverunt auxilium regis Angliæ contra 
magnas comitivas, &c. | | | 
COMMANDRY, (pr-eceptoria) Was any manor or 
chief meſſuage; with lands and tenements thereto apper- 
taining, which belonged to the priory of St. Jobn of Feru- 
ſalem in England; and he who had the government of ſuch 
a manor or houſe was ſtiled the commander, who could not 
diſpoſe of it but to the uſe of the priory, and only taking 
thence his own ſuſtenance, according to his degree. 
New Eagle in Lincolnſbire was and till is called the com- 
mandry of Eagle, and did anciently belong to the ſaid 
riory of St. John : ſo Selbach in Pembrokeſhire, and 
hingay in Cambridgeſhire, were commandries in the time of 
the knights templars, ſays Cambden : and theſe in many 
places of England are termed Temples, becauſe they for- 
merly belonged to the ſaid templars. Stat. 26. H. 8. c. 
2. The manors and lands, belonging to the priory of 


# > 8 John of Feruſalem, were given to King Hen. 8. by the 


Stat. 32. Hen. 8. about the time of the diſſolution of Ab- 
bies and Monaſteries ; ſo that the name only of com- 
mendries remains, the power being long ſince extinct. 
COMMANDMENT, (preceptum) Is diverſly taken; 
as the commandment of the King, when upon his own moti- 
on he hath caſt any man into priſon. Commandment of the 
Juſtices, abſolute or ordinary; abſolute, where upon their 


own authority 21 commit a perſon for contempt, &c. to 


priſon, as a puniſhment; ordinary is when they commit 
one rather for ſafe cuſtody, than for any puniſhment: and 
a man committed upon ſuch an ordinary commandment is 
repleviſable. Staundf. P. C. 72, 73. Perſons committed 
to priſon, by the ſpecial command of the King, were not 
formerly bailable by the court of King's-Bench ; but at 
this day the law-1s otherwiſe declared and ſettled, as ap- 
under bail. 2 Hawk: P. C. 96. | 

In another ſenſe of this word ; magiſtrates may com- 
mand others to aſſiſt them in the execution of their offices, 
for the doing of juſtice; and ſo may a juſtice of peace, to 
ſuppreſs riots, apprehend felons; an officer to keep the 
King's peace, Sc. Bro. 3. A maſter may command his 
ſervant to drive another man's cattle out of his ground, to 
enter into lands, ſeize goods, diſtrain for rent, or do other 
things; if the thing be not a treſpaſs to others. Fitz. 
Abr. The commandment of a thing is good, where he 
that commands hath power to do it: and a verbal command 
in moſt caſes is ſufficient ; unleſs it be where it is given 
by a corporation, or when a ſheriff's warrant is to a bai. 
liff to arreſt, Sc. Bro. 288. Dyer 202. Commandment 
is alſo uſed for the offence of him that willeth another man 
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to tranſgreſs the law, or do any thing contrary to it: 
in the — common genen, f. is — where a 
willeth another to do an unlawful act; as murder, theft, 
or the like: which the civilians called mandatum. Bras 
lib: g. c. 19. f 8 

He, that commandeth atiy one to do an unlawful act, i 
acceſſary to it and all the conſequences; if it be executed 
in the ſame manner as commanded : but if the commander 
revoke the command; or if the execution varies from it, 
or in the nature of the offence, in ſuch caſe he will not 
be acceſſary. 3 Iiſt. 51; 57. 2 Inft. 182. If a man 
command another to commit a felony ori a particular per. 
ſon, and he doth it on another, as to kill A. and he kills 


B. or to burn the houſe of A. but he burns the houſe of 


B. or to ſteal one thing, and he ſteals another; or to 
commit a felony of one kind; and he commits another : 
it is ſaid that the commander is not an acceſſary, becauſe 
the act done varies in ſubſtance from that which was 
commanded. 1 H. C. P. 436, 452: And ſee 2. Haut. 
316. Plowd. 475. But where a perſon commands. or 
adviſes another to kill ſuch a one in the night, and he 
kills him in- the day ; or to kill him in the fields, and 
he kills him in the town; or to poiſon him, and he 


{tabs or ſhoots him; theſe acts being the ſame felony in 


ſubſtance with that which was intended, and varying 
only in circumſtances, in reſpect to time, place, ec. the 
commander is as much an acceſſary as if there had been 
no variance at all between the command and the executi. 
on of it. 2 Hawk. 316. If I command a man to rob 
another, and he kills him in the attempt, though he 
doth not rob him, I am guilty of the murder; it being 
the direct and immediate effect of an act done in execution 
of my command to commit a felony; and if the command 
be to beat a perſon, and the perſon commanded beat him in 
ſuch a manner that he dies thereof, I am an acceſſary be- 
fore to the felony ; becauſe it happened in the execution 
of a command, which tended to endanger the life of the 
other. Alſo it is ſaid, that if one command another to 
burn the houſe of a certain perſon, and he by burning it 
burn likewiſe the houſe ne gran Ba the commander 1s 
equally acceſſary to the ſubſequent felony, as to that 
which was directly commanded: Did. 315, 316. To 
command or counſel any one to commit —.— is fe- 
lony without benefit of clergy. Stat. 3 & 41. & M. 

In forcible entries, Sc. an infant or feme covert may 
be guilty in ar 885 of actual violence done by them in 
perſon ; though not in regard to what ſhall be done by 
others at their command, becauſe all ſuch commands of 
theirs are void. Co. Litt. 357. 1 Hawk. 147. In trel- 
paſs, Sc. the maſter ſhall be charged criminally for the 
act of the ſervant, done by his command; but ſervants 
ſhall not be excuſed for committing any crime, when they 
act by command of their maſters ; who have no authority 
over them to give ſuch command. Do. & Stud. c. 42. 
H. P. C. 66. Kel. 13. And if a maſter commands his 
ſervant to diſtrain, and he abuſeth the diſtreſs, the ſervant 
ſhall anſwer it to the party injured, &c. Kitch. 372. 

COMMARCHIO, The confines of the land ; from 
whence probably comes the word marches. — Imprim!s 
de naſtris landimeris, commarchionibus. Du Cange. 

COMMENDAM,  (ecclefia commendata, vel cuſtodia 
ecelgſiæ alicui commiſſa )Is the holding of abenefice or church. 
living, which being void, is commended to the charge and 
care of ſome ſufficient clerk, to be ſupplied until it may 
be conveniently provided of a paſtor :- and he, to whom 
the church is commended, hath 55 profits thereof only for 
a certain 8 and the nature of the 88 Fon 
changed thereby, but is as a thing depoſited in his han 
in truſt, who hath nothing es. oy of it which 
may be revoked. When a parſon is made biſhop, there 
is a ceſſion or voidance of his benefice, by the promo- 
tion; but if the King by ſpecial diſpenſation gives hum 
power to retain his benefice, notwithſtanding his pro- 
motion; he ſhall continue parſon, and is ſaid to hold it 
in Commendam. Hob. 144. Latch 236. As the King 
is the means of avoidances on promotions to dignities, 
and the preſetitations thereon belong to him, he often 
on the creation of biſhops grants them licences to hold 
their benefices in commendam ; but this is uſually where 
the biſhopricks are ſmall, for the better ſupport # — 
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e for afterwards it comes too late, be- 


cauſe the benefice is then abſolutely void: A commendam, 


on the ſtatute 25 H. 8. c. 21. Is à diſpenſation 
_—_ ſupreme power, to hold or take ettleſiaſtical li 
ving contra jus poſitivum: and there are ſeveral ſorts of com- 
mendams, as a commendam ſemeſtris, which is for the benefit 
of the church without any regard to the rommendatory, 
being only a proviſional act of the ordinary, for ſupply- 
ing the vacation of ſix months, in which time the patron 
is to preſent his clerk, and is but a ſequeſtration of the 
cure and fruits until ſuch time as the clerk is preſented : 
a commendam retinere; which is for a biſhop to rerain be- 
nefices, on his preferment ; and theſe commendams are 
granted on the King's mandate to the archbiſhop, ex- 
preſſing his conſent, which continues the incumbency, fo 
that there is no occaſion for inſtitution: A commendam 
recipere is to take a benefice de novo in the biſhop's own 
gift, or in the gift of ſome other patron, whoſe conſent 
muſt be obtained: ' Dyer 228. 3 Lev. 381. Hob. 143. 
8 may be temporary for ſix or twelve 
months; two or three years, Sc. or it may be perpetual, 


- 4. e. for life, when it is equal to a preſentation, without 


inſtitution or induction. But all diſpenſations beyond ſix 
months were only eee at firſt, and granted to 
perſons of merit: the commendam retinere is for one or 
tuo years, Cc. and ſometimes for three or fix years, and 
doth not alter the eſtate which the incumbent had before: 
a commendam retinere, as long as the commendatory ſhould 
live and continue biſhop, hath been held good. Yaugh. 
18. The commendam recipere muſt be for life, as other 
parſons and vicars enjoy their benefices : and as a patron 
cannot preſent to a full church, ſo neither can a commen- 
dam recipere be made to a church that is then full. Show. 
414. A benefice cannot be commended by parts, any more 
than it may be preſented unto by parts ; as that one ſhall 
have the glebe, another the tithes, Sc. Nor can a 
commendatory have a juris utrum, or take to him and his 
ſucceſſors, ſue or be ſued, in a writ of annuity, c. But 
a commenda perpetua may be admitted to do it. 11 H. 4. 
Compl. Incumb. 360. See 1 Nelſ. Ar. 454. 
COMMENDATORY, (commendatarius) Is he that 
hath a church living or preferment in commendam. 
COMMENDATORY LETTERS, Are ſuch as are 
written by one biſhop to another, in behalf of any of the 
clergy, or others of his dioceſe, travelling thither, that 
they may be received among the faithful: or that the 
clerk may be promoted; or neceſſaries adminiſtered to 
others, &c. ſeveral forms of theſe letters may be ſeen in 
our hiſtorians, as in Bede, lib. 2. c. 18. 
COMMENDATUS, One that lives under the pro- 
tection of a great man. Spelm. Commendati homines were 
perſons who by voluntary homage put themſelves under 
the protection of any ſuperior lord: for ancient homage 
was either predial, due for ſome tenure; or perſonal, which 
was by compulſion, as a ſign of neceſſary ſubjection; or 
voluntarily, with a deſire of protection: and thoſe, who by 
voluntary homage put themſelves under the protection of 
any men of power, were ſometimes call'd homines ejus com- 
mendati : and ſometimes only commendati, as often occurs 
in Domeſday. Commendati dimidii were thoſe who de- 
pop on two ſeveral lords, and paid one half of their 
age to each: and ſub-commendati were like under- 
tenants, under the command of perſons that were depen- 
dants themſelves on a ſuperior lord: alſo there were di- 
nici ſub-commendati, who bore a double relation to ſuch 
depending lords. Domeſday. This phraſe ſeems to be 
ſtill in uſe, in the uſual compliment, Commend me to ſuch 
a friend, &c. which is to let him know, I am bis humble 
ſervant. 1 575 of Feuds, cap. 20. | 
COMMERCE, (commercium) Traffick, trade or mer- 
e in buying and ſelling of goods. See Merchant. 
There is a diſtinction between commerce and trade; the 
relates to our dealings with foreign nations, or 
dur colonies, Cc. abroad; the other to our mutual traf- 
k and dealings among ourſelves at home. | 
Py reſ "ar to the ve of are in 
ope, (its firſt origin in ſiaꝶ about the beginning of the 
eleyenth cxritury) os Robert/. Hiſt. of the Eaecre? Charles 
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of the biſhop promoted : and it miſt be always | 


V. 1 V. 32, 33, Sc. As to the commerce of the an- 
tients, ſee Monteſquieu L Esprit des Loix, I. 21. c. 6. 
Vide alſo An Eſſay on Maritime Power and Commerce, by 
Deſlaudes, publiſbed by Vaillant, in 17434. 
COMMISSARY, (comm:ſerius) Is a title in the ec- 
cleſiaſtical law, belonging to one that exerciſcth ſpiritual 
juriſdiction, in places of a dioceſe which are fo far from 
the epiſcopal city, that the chancellor cannot call the peo- 
ple to the biſhop's principal conſiſtory court, without their 
too great inconvenience. This commiſſary was ordained 
to ſupply the biſhop's juriſdiction and office in the out- 
places of the Hotels; or 1n ſuch places as are peculiar to 
the biſhop, and exempted from the juriſdiction of the 
 archdeacon : for where; either by perſcription or compo- 
ſition; archdeacons have juriſdiction within their archdea- 
conries, as in moſt places they have, this commiſſary is ſu- 
perfluous and oftentimes vexatious, and ought not to be; 
yet in ſuch caſes a commiſſary is ſometimes appointed by 
the biſhop, he taking preſtation money of the archdeacon 
yearly pro exteriori juriſdictione, as it is ordinarily called. 
But this is held to be a wrong to archdeacons and the 
poorer ſort of people. Cowel 's Interp. 4 Inſt. 338. 
| There are alſo commiſſaries in time of war. Perſons 
ſent abroad to take careof proviſions for the army.—How 
well they executed the great truſt repoſed in them, during 
the late war in Germany, is too well known to the preſent 
age; and it is hoped it will be tranſmitted to poſterity. 
COMMISSION, (commiffo) Is taken for # warrant 
or letters patent, which all men, exerciſing juriſdiction ei- 
ther ordinary or extraordinary, have to authoriſe them to 
hear or determine any cauſe or action: as the commiſſion of 
the judges, Sc. Commiſſion is with us as much as delegatis 
with the civilians: and this word is ſometimes extended 
farther than to matters of judgment; as the commiſſion of 
Purveyance, &c. Commiſſions of inquiry ſhall be made to 
the juſtices of one bench or the other, Sc. and to do law- 
ful things, are grantable in many caſes: alſo moſt of the 
great officers, judicial and miniſterial; of the realm, are 
| made by commiſſion. . And by ſuch commiſſions, treaſons, 
felonies, and other offences, may be heard and determined; 
by this means likewiſe, oaths, cogniſance of fines, an- 
ſwers are taken, witneſſes examined, offices found, c. 
Bro. Ar. 12. Rep. 39. Stat. 42 E. 3. c. 4. And moſt 
of theſe commiſſions are appointed by the King under the 
Great Seal of England: but a commiſſion granted under the 
Great Seal may be determined by a Privy Seal; and by 
anting another new commiſſion to do the ſame thing, the- 
ormer commiſſion determines ; and on the death or demiſe 
of the King, the commiſſions of judges and officers generally 
ceaſe. Bro. Commiſ. 2 Dyer 289. There was formerly 
a high commiſſion court founded on 1 Elz. c. 1. but it was 
aboliſhed by act of parliament 17 Car. 1. c. 11. And by 
Stat. 13 Car. 2.c..2. Of commuſſions you may ſee divers 
in the table of the ade, of. Writs. See 4 Hen. 4. c. 9. 
7 Hen. 4. c. 11. And 1 Ann. fl. 1. c. 8. 6 Ann. b. 7. 
COMMISSION OF ANTICIPATION, Was a 
commiſſion under the Great Seal to collect a tax or ſubſi- 
dy before the day. 15 H. 8. 4 | 
COMMISSION OF ASSOCIATION, Is a commiſſion 
to aſſociate two or more learned perſons with the juſtices of 
the ſeveral circuits and counties of ales, &c. 18 Ekz. c. . 
COMMISSION OF BANKRUPT, Where any per- 
ſon is become a bankrupt within any of the ſtatutes againſt 
bankrupts, on ſecurity given to prove the party a Bank- 
rupt, &c. this commiſſion iſſues from the Lord Chancel- 
lor to certain commiſſioners appointed to take order with 
the bankrupt's lands and goods, for the ſatisfaction of 
the creditors. Stat. 34 & 35 Hen. 8. c. 4. 14 Eliz. c. 
. 1 Fac. 1. c. 15, Sc. See Bankrupt. ___. 
COMMISSION OF CHARITABLE USES, Goes 
out of the Chancery to the biſhop and others, where lands 
en to charitable uſes are miſemployed, or there is any 
8 diſputes concerning them, to enquire of and re- 
dreſs the abuſe, Sc. 43 Eliz. c. 4. 
COMMISSION OF DELEGATES, Is a commiſſi- 
on under the Great Seal to certain perſons, uſually two 
or three temporal lords, as many e and two judges 
of the law, to fit upon an appeal to the King in the court 


of Chancery, where any ſentence is given in any eccleſi- 
aſtical cauſe dy the archbiſhop. Sor. 25 H. 4 c. 19. 


Now 


* 
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Now generally three of the Common law judges, and uſually very numerous : and any member may be preſent 
two Civilians, fit as delegates. at any ſelect committee ; but is not to vote unleſs he be 
COMMISSION TO ENQUIRE OF FAULTS| named. The chairman of the grand committee, who is 
AGAINST THE LAW, Was an ancient commiſſion | always fome leading member, fits in the clerk's place at 
ſent forth on extraordinary occaſions and corruptions. | the table, and writes the votes for and againſt the matter 
COMMISSION OF LUNACY; A commiſſion out | referred to them; and if the number be equal, he has a 
of Chancery to enquire whether a perſon reprefented to be | caſting voice, otherwiſe he hath no vote in the committee; 
a lunatick be ſo or not, that if lunatick, the King may | and after the chairman hath put the queſtion for reporting 
have the care of his eftate, Fc. 15 Ed. 2. c. 10. | to the houſe, if that be carried, he leaves the chair, and 
COM MISSION OF REBELLION, Otherwiſecalled | the ſpeaker being called to his chair, (who quits it in the 
a writof rebellion, iſſues when a man after proclamation | beginning, and the mace is laid under the table) he is 
made by the ſheriff, upon a proceſs out of the Chancen, to go down to the bar; and fo bring up his report to the 
on pain of his allegiance, to prefent himſelf to the court table. After a bill is read a ſecond time in the Houſe of 
by a day affign'd, makes default in his a ice: and Commons, the queſtion is put; whether it ſhall be com- 
this commiftion is directed to certain * the end j mitted to a committee of the tobole houſe, or a private com- 
they; three, two, or one of them apprehend the party, | m#3e ; and the committees meet in the ſpeaker's chamber, 
or cauſe him to be apprehended as a rebel and contemner || and report their opinion of the bill with the amendments, 
of the King's laws, whereſoever found within the king- Se. And if there be any exceptions againſt the amend. 
dom; and bring or cauſe him to be brought to the court] ments reported, the bill may be zzcommitted : eight per- 
on a day therein aſſigned: this writ or commiſſion goes ſons make a committee, which may be adjourned by uh 
forth after an attachment returned, non eſt inventus, Sc. Sc. Lex Conſtitutionis 147, 130. There is a committee 
Terms de Ley. of the King, mentioned in Weſt's Symb. tit. Chancery, [e. 
COMMISSION OF SEWERS, Is directed to certain} 144. And this hath been uſed, though improperly, for 
ons to ſee drains and ditches well kept and maintained | the widow of the mg tenant being dead, who is called 
in the marſhy and fetiny parts of England, for the better ſ the committee of the King, that is, one committed by the 
conveyance of the water into the ſea, and preſerving the | antient law of the land to the King's care and protection. 
graſs upon the land. Stat. 23 H.8.c.5. 13 Eliz. c.9. | Kitch. fol. 160. See Parliament. | 
COMMISSION OF TREATY WITH FOREIGN COMMITMENT, Is the ſending of a perſon to pri- 
\ PRINCES, Is where leagues and treaties are made and | ſon by warrant or order, who hath been guilty of any 
tranſacted between ſtates and kingdoms, by their ambaſ- | crime : here it is to be conſidered, 
ſadors and miniſters, for the mutual advantage of the | | | 
Kingdoms in alliance: 2 I. What kind of offenders may be committed, and by whem 
COMMISSION TOTAKE UP MEN FOR WAR, and in *vhat manner. 
Was a commiſſion to pteſs or force men into the king's | II. To what priſon they may be committed, and at whoſe 
ſervice. This power of een is much doubted by charge: 
many; yet, in favour of its kg lity, much hath been | III. How they may be removed and diſcharged. 
faid by a late learned judge. Vide Foft. Rep. 1 54. Broat- | : 
Foot's caſe; And Black. Com. 17. 418. Comb. 245. I. A to the ol offenders. 
'COMMISSIONER, (commiſfionarius) Is he that hath | There is no doubt but that perſons . 1095 <a for 
a commiſſion, letters patent, or other lawful warrant to | offences which are not bailable, and alſo al petſons, who 
examine any matters, or to execute any publick office, c. neglect to offer bail for offences which are bailable, muſt 
And ſome commiſſioners are to hear and determine offences, | be committed. And it is ſaid, that whereſoever a juſtice 
without any return made of their 3 and others | of peace is 3 by any ſtatute to bind a perſon 
to enquire and examine, — wherk und. 4 Hen. | over, or to cauſe him to do a certam thing, and ſuch 
2. 9. Commiſſioners by the Common law muſt ꝓurſue the | perſon being in his preſence ſhall refuſe to be bound, or 
authority of the commiſſion, and perform the chere | to do ſuch thing, the juſtice may commit him to the gavl 
of; and they are to obſerve the antient rules of the courts | to remain there till he ſhall comply. 
hence they come; and if they do an N Fa which | Tt ſeems agreed by all the An that whereſoever 
they have not authority, it will be void. 2. Cy. Rep. 25. a conſtable or private perſon may juſtify the arreſting an- 
C6. Lit. 157: The office of commiſſioners is to do what | other for a voy 4 or treaſon, he may allo juſtify the ſend- 
they are commanded; and it is neceffarily implied, that | ing or bringing him to the common, gaol; and that every 
they may do that alſo, without which what is commanded AK perſon hath as much authority in caſes of this 
cannot be done: their authority, when appointed on any | kind, as the Theriff, or any other officer, and may juſtify 
ſtatute law, muſt be uſed as the ſtatutes preſcribe. 12 | fuch impriſonment by his own authority, but not by the 
Rep. 32. If a commiſſion is given to commiſſioners "to command of another. 2 Hawk. P. C. 116, 117. 
execute a thing againſt law, they are not bound to accept { But inaſmuch as it is certain, that a perſon, lawfully 
or obey it: commiſſtoners not receiving a commiſſion may | making ſuch an arreſt, may juſtify bringing the party to 
be diſcharged, upon oath before the Barons of the Ex- the conſtable, in order to be carried by Fl before a juſ- 
chequer, Sc. and the King by way ro out of Chan- | tice of peace; and inaſmuch as the ſtatutes of 1 & 2 
cery, may —_— — 2 fides commiſſoners P. & M. cap. 13. and 2 & 3 P. & M. cap. 10. which 
relating to judicial proceeclings; there are comm#ſfoners | Uire&tin what manner perſons, brought before a juſtice of 
of the Treaſury, of the Cuſtoms, wine-licences, alienations, | the =_ for felony, foal be exatnined by him, in order 
Sc. of which there is an infinite number. to their being committed or bailed, ſeem clearly to ſup- 
COMMIT TEE, Are thoſe to whom the conſiderati- ſe, that all ſuch perſons are to be brought before ſuch 
on or ordering of any matter is refetred, by ſome court, | juftice for ſuch purpoſe; and inaſmuch as the ſtatute of 
or by eonſent of parties to whom it belongs: as in parlia- | 3x Car. 2. c. 2. commonly called the habeas corpus act, 
nent, a bill either conſented to and paſſed, or denied, or | ſeems to ſuppoſe that all perſons, who are committed to 
neither, but being referred to the conſideration of certain | prifon, are there detained by virtue of ſome warrant in 
perſons appointed by the houſe farther to examine it, they | writing, which ſeems to be intended of a commitment by 
are thereupon cal Jed a committee. And when a parliament | fome magiſtrate, and the conſtant tenor of the late 
zs called, and the ſpeaker and members have taken the | books, practice and opinions, are agreeable hereto ; lt 
oaths and the ſtanding orders of the houſe are read, com- | is certainly moſt advifeable at this day, for any private 
mittees are appointed to fit on certain days, viz. the com- | perſon who arreſts. another for felony, to cauſe him to 
mittee of privileges and elections, of religion, of grievances, | be brought, as ſoon as conveniently he may, before 
of courts of juſtice, and of trade; which are the ſtanding | fome juſtice of peace, that he may be committed or bail- 
committees. But cho they are appointed by every new par- ed by him. 2 Hawk. P. C. 117. H. P. C. 91, 112. 
liament, they do not all of them act, only the committee of Dalt. c. 118. n 
privileges; and er ben of the whole houſe, is firſt It is certain, that the privy council, or any one or two 
called in the ſpeaker's chamber, from whence it is ad- of them, or ſecretary of ſtate, may lawfully commit per 
journed into the houſe, every one of che houſe having a | fons for treaſon, and for other offences againſt the ſtate, 
vote therein, though not named, which makes the ſame as in all ages they have done. 2 Hawk. P. C. 117. 
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As to the manner of commitment, it is enacted by 2'& 
| c. 10. | m. 

—— — before them for felony, Sc. or ſuſpicion 
thereof, before they commit them to priſon, an ſhall 
bind their accuſers to give evidence againſt them. 

A juſtice of the peace may derain a priſoner a reaſona- 
ble time, in order to examine him; and it is ſaid, that 
three days is a reaſonable time for this purpoſe. 2 Hawk. 
P. C. 119: Dall. c. 125. 2 Inft. 52, 39H; 3.01 £16) 

Every commitment muſt be in writing, and under the 
hand and ſeal, and ſhew the authority of him that made 
it, and the time and place, and muſt be directed to the 
keeper of the priſon. Hawk. P. C. 119; It may be ei- 
ther in the King's name, and only teſted by the juſtice, 
or in the juſtice's name. 2 Hawk. P. C. 119. 
It may command the gaoler to keep the party in ſafe 
and cloſe cuſtody ; for this being what he is obliged to 
do by law; it can be no fault to command him ſo to do. 
2 Hawk. P. C. 1199 a ; 

It ought to ſet forth the crime with convenient certainty, 
whether the commitment be by the privy council, or any 
other authority, otherwiſe the officer is not puniſhable by 
reaſon of ſuch mittimus, for ſuffering the party to eſcape z 
and the court, before whom he is removed by habeas cor- 

, ought todiſcharge or bail him; and this doth not only 
hold where no cauſe at all is expreſſed in the commitment, 
but alſo where it is ſo looſely ſet forth, that the court 
cannot adjudge whether it were a reaſonable ground for 
impriſonment. 2 Hawk. P. C. 119. : 

A commitment for high treaſon or felony. in general, 
without expreſſing the particular ſpecies, has been held 
good. 2 Hawk. P. C. 119. But now, ſince the habeas 
corpus act, it ſeems that dach a general commitment is 
not good; and therefore where A. and B. were commit- 
ted for aiding and abetting Sir James Montgomery to 
make his eſcape, who was committed by a warrant of a 
ſecretary of ſtate for high treaſon, on a habeas corpus, 
they were admitted to bail, becauſe it did not appear of 

what ſpecies of treaſon Sir James was guilty. Skim. 5906. 
1 Salk. 347. S. C. 

It is fafe to ſet forth that the party is charged upon 
oath; but this is not neceſſary, for it hath been reſolved, 
that a commitment for treaſon, or for ſuſpicion of it, 
vithout ſetting forth any particular accuſation or ground 
of the ſuſpicion, is good. 2 Hawk. P. C. 120. | 

Every ſuch mittimus ought to have a lawful concluſi- 
on, viz. that the party be ſafely kept till he be delivered 
by law, or by order of law, or by due courſe of law, 
or that he be kept till further order, (which ſhall be in- 
tended of the order of law) or to the like effect; and if 
the party be committed only for want of bail, ir ſeems 
to be a good concluſion of the commitment, that he be 
kept till he find bail ; but a commitment till the perſon 
who makes it ſhall take further order, ſeems not to be 
good; and it ſeems that the party committed by ſuch or 
1 irregular mittimus may be bailed, 2 Hawk, 

C. 120. 

Alſo a commitment grounded on an act of parliament 
ought to be conformable to the method preſcribed by ſuch 
ſtatute; as where the church-wardens of Northampton 
were committed on the 43 Eliz. cap. 2. and the warrant 
concluded in the common form, viz. Until they' be duly 

acharged according to lat; but the ſtatute appointing, 
that the ty ſhould there remain until he ſhould account, for 


want of ſuch concluſion they were diſcharged. Carth. 
152, 153. 


II. To what priſon, and at whoſe charge. 

With regard U head it is to 8 that all 
Pwnage" muſt be to ſome priſon within the realm of 

For 

By the Stat. 31 Car. 2. cap. 2. it is enacted, That 
do ſubject of this realm, being an inhabitant or reſiant of 
this kingdom of England, dominion of Wales, or town of 
2 upon Tweed, ſhall or may be ſent priſoner into 
land, Ireland, Jerſey, Guernſey, Tangier, or into any 
r. garriſons, iſlands, or places beyond the ſeas, which 

1 were, or at any time oe ſhould be within or with- 
out the dominions of his Majeſty,” | 


That juſtices of peace ſhall examine | 
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Alſo by 14 Ed. 3. c. 10. * In the right of the gaole 
which were wont to be in ward of the ſheriffs; and an- 
nexed to their bailiwicks, it is aſſented and accorded, that 
they ſhall be rejoined to the ſheriffs, and the ſheriffs ſhall 

have the cuſtody of the ſame. gaols as before this time 
they were wont to have; and they ſhall put in ſuch under- 
keepers for whom they will anſwer, And this is con- 

firmed by 19 Hen..7. cap. 10. . Alſo it is recited by 53 
Hen. 4. cap. 10. That divers conſtables of caſtles with- 
in the realm, being aſſigned juſtices of the peace by the 
King's commiſſion; had, by colour of ſuch commiſſion, 
uſed to take people, to'whom they bore evil will, and 
impriſon them within the ſaid caſtles, till they had made 
line and ranſom with the ſaid conſtables for their deli- 
verance: and thereupon it is enacted, That none be 
impriſoned by any juſtice of the peace, but only in the 
common gaol, ſaving to lords, and others who have 
gaols, their franchiſe in this caſe.“ And it ſeems that 
the King's grant, ſince this ſtatute, to private perſons to 
have the cuſtody of priſoners committed by juſtices of 
peace, is void. And it is ſaid; that none can claim a 
priſon as a franchiſe, unleſs he have alſo a gaol delivery. 

Alſo it hath been held, that regularly no one can juſ- 
tify the detaining a priſoner in cuſtody out of the com- 
mon gaol, — there be ſome particular reaſon for ſo 
doing ; as if the party be ſo dangerouſly fick, that it 
would apparently hazard his life to ſend him to the gaol; 

or there be evident danger of a reſcous from rebels, c. 
yet conſtant practice ſeems to authorize a commitment to 
a meſſenger; and it is ſaid, that it ſhall be intended to 
have been made in order for the carrying of the party to 
gaol; 2 Hawk, P. C. 118: | 

And it is ſaid, that if a conſtable bring a felon to gaol; 
and the gaoler refuſe to receive him, the town where he 
is conſtable ought to keep him till the next gaol delivery. 
H. P. C. 114. | 

If a perſon, arreſted in one county for acrime done in 
it, fly into another county, and be retaken there, he may 
be committed by a juſtice of the firſt county to the gaol of 
ſuch county. H. P. C. 93. But by the better opinion; 
if he had before any arreſt fled into ſuch county, he muſt 
be committed to the gaol thereof by a juſtice of ſuch 
county. 2 Hawk. P. C. 118. Dalt. c. 118. Alſo it 
ſeems to be laid down as a rule by ſome books, that any 
offender may be committed to the gaol next to the place 
where he was taken, whether it lic in the ſame county or 
not. 2 Hawk. P. C. 118. is) Ks LY 

By Stat. 6 Geo. 1. c. 19. Vagrants and other criminals; 
offenders, and perſons charged with ſmall offences, may 
for ſuch offences, or for want of ſureties, be committed 
either to the common gaol, or houſe of correction, as the 
juſtices in their judgment ſhall think dow oa | 

By Stat. 24 Geo. 2. c. 55. If a perſon is apprehended, 
upon a warrant indorſed, in another county, for an of- 
fence not bailable, or if- he ſhall not there find bail, he 
ſhall be carried back into the firſt county, and be com- 
mitted, or if bailable, bailed, by the juſtices in ſuch firſt 
county. | | j 1D 
As to the charges of commitment, it is enacted by 3 
Fac. I. c. 10. Offenders committed are to bear their own 
charges, and the ch of thoſe who are appointed to 

ard them ; and if they refuſe to pay, the charges may 

levied by ſale of their goods. And by 27 Geo. 2. c. 

3. If they have no goods, c. within the county where 
they are apprehended; the juſtices are to grant a warrant 
on the Treaſurer -of the county for payment of the 
1 But in Middleſex the ſame ſhall be paid by the 
overleers of the poor of the pariſh where the perſon was 
apprehended. 5 | 

By the 3 Edw. 7. c. 3, The ſheriff ſhall certify the 


names of all priſoners in his cuſtody to the juſtices of 
gaol-delivery. | | | 


III. How they may be removed and diſchatged. 
As priſoners ought to be committed at firſt tothe proper 
priſon, ſo ought they not to be removed thence, exeept 
in ſome ſpecial caſes ; and to this purpoſe it is enacted by 
31. Car. 2. cap. 2. That if any ſabje& of this realm 
ſhall be committed to any priſon, or in cuſtody of any 


officerorofficers whatſoever, fot any criminal, or ſuppoſed 
Fff | criminal 
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criminal matter, that the ſaid perſon ſhall not be removed | 
from the ſaid priſon and cuſtody, into the cuſtody of any 
other officer or officers, unleſs it be by habeas corpus, or 
ſome other legal writ, or where the priſoner is delivered 
to the conſtable or other inferior officer, to carry ſuch pri- 
ſoner toſome gaol, or where any perſon is ſent by order 
of any judge of aſſiſe, or juſtice of the peace, to any 
common workhouſe or houſe of correction; or where the 
priſoner is removed from one priſon or place to another 
within the ſame county, in order to a trial or diſcharge by 
due courſe of law; or in caſe of ſudden fire or infection, 
or other neceſſity ; upon pain that he who makes out, 
figns, or counterſigns, or obeys or executes ſuch warrant, 
ſhall forfeit to the party grieved 1004. for the firſt offences 
2001. for the ſecond, Sc. 2 Hawk. P. C. 118. 


A to the manner of their diſcharge. | 
A perſon legally committed for a crime, certainly ap- 
pearing to have been done by ſome one ar other, cannot 
lau fully diſch by any other but by the Kits, till 
he be acquitted on his trial, or have an ignoramus found 
by the grand jury, or none to proſecute him on a pro- 
clamation for that purpoſe, by the juſtices of gaol deli- 
very. 2 Hawk. P. C. 121. | | 

But if a perſon be committed on a bare ſuſpicion, 
without any appeal or indictment for a ſuppoſed crime, 
where afterwards it appears that there was none ; as for 
the murder of a perſon thought to be dead, who after- 
wards is found to be alive, it hath been holden that he 
may be ſafely diſmiſſed without any farther proceed- 
ing; for that he, who ſuffers him to eſcape, is properly 
puniſhable only as an acceſſory, where t can be no 
principal; and it would be hard to puniſh one for a con- 
tempt founded on a ſuſpicion appearing in ſo unconteſted 
2 manner to be groundleſs. 2 Hawk. P. C. 121. 

If the words of a ſtatute are not purſued in a commit- 
ment, the party ſhall be diſcharged by habeas corpus. 
Thid. 291. See Bail, Impriſonment. 

COMMOIGNE, (Fr.) A word ſignifying a fellow 
monk, that lives in the ſame convent. 3 Inf. 15. 

COMMONALTY, (populus, plebs, communitas) In 
art. ſuper chartas, 28 Ed. 1. c. 1. Tout le Commune d Eugle- 
terre ſignifies all the people of England. 2 Inſt. 539. 
But this word is generally uſed for the middle ſort of the 
King's ſubjects, ſuch of the commons as are raiſed be- 
yond the ordinary ſort, and coming to have the managing 
of offices, by that means are one degree under burgeſſes, 
which are ſuperior to them in order and authority; and 
in companies incorporated they are ſaid to conſiſt of 
maſters, wardens, and commonalty, the firſt two being the 
chief, and the others ſuch as are uſually called of che li- 
very. The ordinary people, and freeholders, or at beſt 
knights and gentlemen, under the degree of baron, having | 
been of late years called communitas regni, or tots terre | 
communitas ; yet antiently, if we credit Brady, the barons | 
and tenants in capite, or military men, were the community 
of the kingdom ; and thoſe only were reputed as ſuch in 
our moſt ancient hiſtories and records. Brady's Glofſ. to 
bis Introduct. to Engl. Hit. 

COMMON, communia. Common is a right or privilege 
- which one or more perſons claim to take or uſe, in ſome 
part or portion of that which another man'slands, waters, 
woods, Sc. do naturally produce, without having an 
abſolute property in ſuch land, waters, wood, Sc. It is 
called an incorporeal right, which lies in grant, as if 
originally commencing on ſome agreement between lords 
and tenants, for ſome valuable purpoſes, which by age 
being formed into a preſcription continues, although 
there be no deed or inſtrument in writing which proves 
the original contract or agreement. 4 Co. 37. 2 Inf. 
65. I Vent. 387. | 
Under this title is to be coſidered. 


I. The ſeveral kinds of commons. 
II. The intereſt of the owner of the ſoil, wherein of 
8 and incloſure. 
III. The commoners intereſt in the ſoil ; wherein, of 
- apportionment and extinguiſhment. | 


I. Of the ſeveral kinds of commons. 


C O M 
There is not only common of paſture, but alſo common 
of piſcary or fiſhing ; common of eſtovers ; common of 
turbary, which ſee under their ſeveral heads. The word 


common however, in its moſt uſual acceptation, ſienifies 
. : Q 2 . O 
common of paſture, which is divided into common in groſs, 


common appendant, common appurtenant, and common Pur cauſe 


de vicinage. Common in groſ is a liberty to have common 
alone, without any lands or tenements, in another per- 
ſon's land, granted by deed to a man and his heirs, or 
for life, Sc. F. N. B. 31, 37: 4 Rep. 30. Common 
appendant is a right belonging to a man's arable land, of 
putting beaſts commonable into anocher's ground. And 
common appurienant is belonging to an eſtate for all man. 
ner of beaſts rommonable or not commonabls. 4 Rep. 3). 
Plowd. 161. Common appendant and appurtenant, are in a 
manner confounded, as appears by Fi/zherbert ; and are 
there defined to be a liberty of common appertaining to or 
1 on a frechold; which common mult be taken 
with beaſts commonable, as horſes, oxen, kine, and ſheep ; 
and not with goats, hogs, and geeſe. But ſome make this 
difference, that common appurtenamt may be ſevered from 
the land whereto it pertains ; but not common appendant, 
which, according to Sir Edward Coke, had this beginning: 

ef ee 0 d another of arable land, to aide 
him in ſocage, the feoffee, to maintain the ſervice of his 
plough, had ar firſt, by the curteſy or permiſſion of the lord, 
common in his waſtes for neceſſary beaſts to eat and compoſt 
his land, and that for two cauſes; one, for that it was 

tacitly implied in the feoffment, by reaſon the feoffee 

could not till or compoſt his land without cattle, and cattle 

couldnot be ſuſtained without paſture; fo by conſequence 
the feoffee had, as a thing neceſſary and incident, commer 

in the waſte and lands of the lord : and this may be 

collected from the ancient books and ſtatutes : and the ſe- 

cond reaſon of this common was, for the maintenance and 

advantage of tillage,which is much regarded and favoured 

by the law. F. N. B. 180. 4. Rep. 37. Common pur 

cauſe de vicinage, common by reaſon of neighbourhood, is 

a liberty that the tenants of one lord in one town have 

to common with the tenants of another lord in another 

town: it is where the tenants of two lords have uſed, 

time out of mind, to have common promiſcuoully in both 

lordſhips, lying together and open to one another. 8 Rep. 

78. And thoſe that challenge this kind of common, which 

is uſually called intercommoning, may not put their cattle in 

the common of the other lord, for then they are diſtrain- 

able; but they may turn them into their own fields, and 

if they ſtray into the neighbouring common, they mult 

be ſuffered. Terms de Ley. The lubitents of one town 

or lordſhip may not put in as many beaſts as they will, 

but with regard to the freehold of the inhabitants of the 

other : for otherwiſe it were no good neighbourhood, up- 

on which all this depends. Lid. 

If one lord encloſes the common, the other town cannot 
then common ; but though the common of vicinage is gone, 
common appendant remains. 7 Rep. 5. 4 Rep. 38. Eve— 
ry common pur cauſe de vicinage is a common appendant. 
1 Danv. Abr. 799. Common appendant is only to antient 
arable land; not to a houſe, meadow, paſture, &c. i 
is againſt the nature of common appendant to be appendant 
to meadow or paſture : but if in the beginning land be 
arable, and of late a houſe hath heen built on ſome part 
of the land, and ſome acres are employed to meadow and 
paſture, in ſuch caſe it is appendant; though it muſt be 
pleaded as appendant to the land, and not to the houſe, 
paſture, Sc. 1 Nelſ. Abr. 457. This may be cmen 
appendant, tho' it belongs to a manor, farm or ploug!t- 
land; and common appendant is of common right; but l 
not common appendant, unleſs it has been appendant time 
out of mind. 1 Danv. 746. It may be upon condition; 
be for all the year, or for a certain time, or for a certam 
number of beaſts, &c. by uſage : though it ought t 
be for ſuch cattle as plough and compoit the land, to 
which it is appendant. Did. 797. Common appt” 
dant may be to common in a field after the corn Þ 
ſevered, till the ground is reſown :- ſo it may be to have 
common in a meadow after the hay is carried off the ſame 
till Candlemas, Sc. Yelv. 185. This common, which * 
in its nature without number, by cuſtom may be limited 
as to the beaſts: common appurtenant ought always 225 
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| bvant and couchant; and may be ſans number, 
2 A man may preſcribe to have common 12 
t for all manner of cattle, at every ſeaſon in the 
g. Common by preſcription for all manner 
of c cattle as belonging to a tenement, ti muſt 
be for cattle levent and couchant upon the land; (which 1s 
ſo many as the land will maintain) or it will not be good: 


and if a perſon grants common ſans number, the grantee 


ſo many cattle, but that the grantor may 


ut in N 
n 1 Dan v. Abr. 


have ſufficient common in the ſame land. 
798, 799. He who hath common appendant or appurte- 
nant, can keep but a number of cattle proportionable to 
his land; for he can common with no more than the lands 
to which his common belongs is able to maintain. 3 Salk. 
Common appurtenant may be to a houſe, paſture, &c. 
though common appendant cannot; but it ought to be pre- 
ſcribed for as againſt common right: and uncommonable 
cattle, as hogs, goats, Ac. are appurtenant : this com- 
mon may be created by grant at this day; ſo may not com- 


appendant. 1 Vit. 122. 1 Roll. Abr. 398. 
18 common to another in land wherein he 


hath nothing, if he afterwards purchaſes the land, this 


ſhall be a common appurtenant: and it is not ne- 
CET MEAS be che tend at the time of the 
1 Danv. 800. 

Common appurtenant for a certain number of beaſts may 
be granted over. 1 Daxv. 802. A man may uſe com- 
mon appurtenant to his manor, with cattle which are for 
his houſhold; though it is ſaid he cannot uſe it with 
cattle which are to ſell. Sed gu. 


II. As to the intereft of the owner of the ſoil. — 

The property of the ſoil in the common is entirely in the 
lord; and the uſe of it, jointly in him and the commoners. 

Lords of manors may depaſture in commons where their 
tenants put in cattle; and a preſcription to exclude the 
lord is againft law. 1 If. 122. 

The lord may agiſt the cattle of a ſtranger in the com- 
mm by preſcription : and he may licenſe a ſtranger to put 
in his cattle, if he leaves ſufficient room for the com- 
mauer. 1 Danv. 795. 2 Mod. 6. Alſo the lord may 
ſurcharge, Sc. an overplus of the common: and if, where 
there is notan overplus, the lord ſurcharges the common, 
the commoners are not to diſtrain his beaſts; but muſt 
.commence an action againſt the lord. F. N. B. 125. 
But it is ſaid, if the lord of the foil put cattle into a 
cloſe, contrary to cuſtom, when it ought to lie freſh, a 
commoner may take the cattle damage feaſant: otherwiſe 
it is a general rule that he cannot diſtrain the cattle of the 
lord. 1 Danv. 807. 

The lord may diſtrain where the common is ſurcharged; 
and bring action of treſpaſs for any treſpaſs done in the 
common. 9 Rep. 11g. 

A lord may make a pond on the common : though the 
lord cannot dig pits for gravel or coal; the ſtatutes of 
approvement being only by incloſure. 3 Int. 204. 1 
Sd, 106. If the lord makes a warren on the common, the 


. Ccommoners may not kill the conies; but are to bring their 


action, for they may not be their own judges. 1 Roll. go. 


405. 
By ſtatute, lords may approve againſt their tenants, viz. 
incloſe part of the waſte, &c. and thereby diſcharge it 
being common, leaving common ſufficient ; and neigh- 
bours as well as tenants claiming common of paſture, ſhall 
be bound by it. 204. 3. c. 4 If the lord encloſes on 
common, and leaves not common ſufficient, the cam- 
moners may not only break down the incloſures; but may 
but in their cattle, although the lord ploughs and ſows 
the land. 2 Int. 88. 1 Roll. Abr. 406. 


III. Of the commoners intereſt in the ſoil. 

A commoner hath only a ſpecial and limited intereſt 
in the foil, but yer he ſhall have ſuch .remedies as are 
commenſurate to his right, and therefore may diſtrain 

s damage-feaſant, bring an action on the caſe, &c. 
but not being abſolute owner of the ſoil, he cannot bring 
general action of treſpaſs for a treſpaſs done upon the 
"mon. See Bridg. 10, 11. Godb. 123,124. 2 Leon. 


201, 202. 
regularly do any thing on the 


A commoner cannot 
melioration or improvement of 


ſoil which tends to the 
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the common, as cutting down of buſhes, fern, Sei i 


Sid. 251. 12 Hen. 8. 2. 13 Hen. 8, 15. Yet vide paſt. 
Therefore if a common every year in a flood is ſur- 
rounded with water, the commoner cannot make a 
trench in the foil to avoid the water, becauſe he has no- 
thing to do with the ſoil, but only to take the graſs with 
755 mouth of the cattle, 1 Roll. Gr. 405. 2 Bulft. 
116; Gs at; 
_ Every commoner may break the common if it be incloſed, 
and although he does not put his cattle in at the time, 
yet his right of commonage ftia}l excuſe him from being 
a treſpaſler. Lit. Rep. 38. See 1 Rol. Ar. 406. Sup- 
poſing the incloſure made by the lord, and that there is 
not ſufficient commoy z or that the incloſure is made by 
any other perſon than the lord: _ | 
If a tenant of the freehold ploughs it, and ſows it 
with corn, the commoner may put in his cattle, and 


therewith eat the corn growing upon the land; ſo if he 
4 his corn lie in the Feld beyond the uſual time, the 
Ot 


commoners may notwithſtanding put in their beaſts. 
2 Leon. 202, 203, RY 
The commoner cannot uſe common butwith his own pro- 
BY cattle : but if he hath not any cattle to manure the 
and, he may borrow other cattle to manure it, and uſe 
the common with them; for by the loan, they are in a 
manner made his own cattle. 1 Danv. 798: Grantee 
of common appurtenant, for a certain number of cattle, 
cannot common with the cattle of a ſtranger: he that hath 
common in groſs, may put in a ſtranger's cattle, and uſe 
the common with ſuch cattle. Did. 803. Common ap- 
pendant or appurtenant, cannot be made common in groſs, 
and approuement extends not to common in graſs. 2 fat. 
86. A commoner may diſtrain beaſts put into the common 
by a ſtranger, or every commaner may bring action of the 
caſe, where damage is received. 9 Rep. 11. But one 


com moner cannot diftrain the cattle of another commoner, 


though he may thoſe of a ſtranger, who hath no right to 
the common. 2 Lyutw: 1238. Unleſs he puts in more than 
he hath aright for, 


Where a common ſurcharges the common, the other 


commaners may have a writ.of admeaſurement ; and admea- 


ſurement is to be according to the quality and quantity 


of the freehold, and for all the cattle which are upon 


the land. It hes only by one cammaner againſt another; 
but not againſt a cammaner ſans number; nor againſt the 
lord, in which caſe there muſt be an afliſe. 1 Danv. 
809. If a man be diſſeiſed of his common, he ſhall have 
an aſſiſe. New Nat. Br. 399. If any commoner inc loſes, 
or builds on the common, every .communer may have an 
action for the d Where turf is taken away from the 
common, the lord only is to bring the action: but tis ſaid 
the commaners may have an action for the treſpaſs, by en- 
tering on the common, c. 1 Roll. Abr. 89, 398. 2 Leon. 
201. If a commoner who hath a frechold in his common 
be ouſted of, or hindred therein, that he cannot have it 
ſo beneficially as he uſed to do; whether the interruption 
be by the lord or any ftranger, he may have an afliſe 
againſt him: but if the commoner hath only an eſtate for 
years, then his remedy is by action on the caſe. And if 
it be only a ſmall treſpaſs, that is little or no loſs to the 
commoner, but he bach common enough beſides, the com- 
maner may not bring any action. 8 Rep. 79. 4 Rep. 37. 
Dyer 316. A commoner cannot dig clay on the common, 
which deſtroys the graſs, and carrying it away doth da- 


mage to the ground; fo that the other commoners can't 


enjoy the common in tam amplo modo as they ought. Godb. 
344. Alſo a cammoner may not cut buſhes, dig trenches, 
Sc. in the cammon, without a cuſtom to do it. 1 Nel/; 
462. If he makes any thing de novo, he 1s a treſpaſſer: 
he can do nothing to impair the cammon; but may re- 
form a thing abuſed, fill up holes, dig down mole-hills, 
Sc. for improvement. 1 Brownl. 208. Sed qu. Vide 
firſt caſe in this column. Yet vide poſt. | 
No. commoner can take the graſs that grows on the com- 
mon otherw.ſe than by depaſturing it; nor can he meddle 
with the ſoil : but if the owner of the ſoil ſet up a hedge 
on the common, the commoner.may throw it down. 15 H. 
7. A commoner may abate hedges erected on a common z 
for though the lord hath an intereſt in the ſoil, by aba- 


ting the hedges, the cue doch not meddle with it 
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2 Mod. 65. Any man may by preſcription have common 
and feeding for his cattle in the King's high-way, although 
the ſoil doth belong to another. 2 42 Eliz. But the 
occupation of common by uſurpation, will not give title to 
him that doth occupy it, unleſs he hath had it time be- 
yond memory. And if a man enfeoffed of land, by rea- 
ſon of which he hath right to common, aliens it to one 
who doth not take or uſe the common; and then he makes 
an alienation to another, the laſt feoffee may not have it, 
for he ſhall not have a better eſtate in the land than his 
feoffor had. Fitz. Abr. Comm. 255. 

Upon agreement between two commoners to encloſe a 
common, a party having intereſt not privy to the agree- 
ment, will not be bound ; but one or two wilful perſons 
ſhall not hinder the public good. Chon. Rep. 48. Com- 
mons mult be driven yearly at Michaelmas or within fifteen 
days after: infected horſes, and ſtone-horſes under ſize, 
Sc. are not to be put into commons, under forfeitures, 
by Stat. 32 H. 8.c.13. New erected cottages, though 
they have four acres of ground laid to them ought not to 
have common in the waſte. 2 Inſt. 740, In law proceed- 
ings, where there are two diſtinct commons, the two titles 


mult be ſhewn : cattle are to be alledged commonadle ; and | 


common ought to be in lands commonable : and the place is 
to be ſet forth where the meſſuage and lands lie, Sc. to 
which the common belongs. 1 Nelſ. 462, 463. 

Common appendant, becauſe it 1s of common right, ſhall 
be apportioned by the commoner's purchaſe of part of the 
land in which he hath ſuch common; but common appurte- 

nant ſhall be extinct by the commoner's purchaſe of part 
of the land, in which, Sc. Both common appendant and 
appurtenant ſhall be apportioned by alienation of part of 

e land to which the common is appendant or appurtenant. 
Co. Litt. 122. Hob. 235. 8 Co. 78. Owen 122. 4 

Go. „„ 
A releaſe of common in one acre, is an extinguiſhment 
of the whole common. See 4 Co. 37. 
If A. hath common in the lands of B. as appurtenant to 
a meſſuage, and after B. infeoffs A. of the ſaid lands, 
whereby the common is extinguiſhed ; and then A. leaſes 
to B. the ſaid meſſuage and lands, with all commons, &c. 
occupat” vel uſitat cum pred. meſſuagio ; this is a good 
grant of a new common for the time. Cro. Eliz. 570. 
Where a perſon purchaſeth part of the land wherein he 
hath common, the whole common is extinct and gone. Cro. 
Eliz. 594. If ſeveral perſons are ſeiſed of ſeveral parts 
of a common, and a commoner purchaſes the inheritance of 
one part, his entire common is extinct. 1 And. 159. When 
a man hath common -appendant for a certain number of 
cattle, and to a certain parcel of land, if he ſell part of 
it, the common is not extinguiſhed ; for the Kang 2: ſhall 
have common pro rata : but *tis otherwiſe in common appur- 
tenant. 8 Rep. 78. 1 Nelſ. 460. See Fitz. Ar. tit. 
Comm. per tot. : 


COMMON OF ESTOVERS, Is a right of taking | 


wood out of another man's wood, for houſe-bote, plough- 
bote, and hay-bote. What botes are neceſſary, tenants 
may take, notwithſtanding no mention be made thereof in 
their leaſes; but if a tenant take more houſe- bote than is 
needful, he may be puniſhed for waſte. Terms de ley. 
Tenants for life may take upon the land demiſed reaſon- 
able eſtovers, unleſs reſtrained by ſpecial covenant : and 
every tenant for years hath three kinds of eſtovers inci- 
dent to his eſtate. 1 It. 41. When a houſe having 
eſtovers appendant or appurtenant, is blown down by 
wind, if the owner rebuilds it in the ſame place and man- 
ner as before, his eſtovers ſhall continue : ſo if he alters 
the rooms and chambers, without making new chimnies; 
but if he ere& any new chimnies he will not be allowed 
to ſpend any eſtovers in ſuch new chimnies. 4 Rep. 87. 
4 Leon. 383. If one have a dwelling-houſe whereunto 
common of eſtovers doth belong, and the houſe by fire is 
burnt down, and a new one built near to the place, 
or in the place in another form, the eſtovers are gone : 
but if the old houſe be only ſome of it down, it is other- 
wiſe; and in all caſes where the alterations to a houſe do 
no prejudice to the tertenant or owner of the land or 
wood, the eſtovers will remain. F. N. B. 180. Where 
a man hath eſtovers for life, if the owner cut down all 
the wood, that there is none left for him, he may bring 


owner of the foil, is contrary to law: 


COM 


an affiſe of eſtovers; and if the tenant have but an eſtate 
for years, or at will, he may have an action of the caſe. 
Moor Ca. 65. 9 Rep. 112: If the tenant who hath com- 
mon of eſtovers, ſhall uſe them to any other purpoſe than 
he ought, he that ownsthe wood may bring treſpaſs againſt 
him: as where one grants twenty loads of wood to be 
taken yearly in ſuch-a wood; ten loads to burn, and ten 
to repair pales z here he may cut and take the wood for 
the pales, though they need no amending, but then he 


muſt keep it for that uſe 9 Rep. 113. F. N. B. 38, 139. 


COMMON OF PISCARY, Is a liberty of fiſhing in, 
another man's water: Common of piſcary to exclude the 
w: though a perſon by 
preſcription may have a ſeparate right of fſhing in ſuch 


water, and the owner of the ſoil be excluded; for a man 


may grant the water; without paſſing the foil : and if one 
grant ſeparalem piſcariam, neither the ſoil nor the water 


-paſs, but only a right of fiſſliing. 1 1nft. 4, 122, 164. 


5 Rep. 34. No perſon ſhall fiſh in any river without the 
owner's conſent, under penalties: and nets, angles, c. 
ſhall be ſeized and deſtroyed, by Stat. 22 & 23 Car. 2. 
c. 25. See Fiſh and Fiſhing. | 

COMMON OF: TURBARY, Is a licence to dig turf 
upon the ground of another, or in the lord's waſte. This 
common is appendant or appurtenant to an houſe, and 
not to lands; for turfs are to be burnt in the houſe : and 
it may be in groſs; but it does not give any right to the 
land, trees, or mines. It cannot exclude the owner of 
the ſoil 1 Inſt. 4. 4 Rep. 37: ; | 

There is a common or liberty of digging c9als, and gra- 
vel, ſand, Sc. as well as turf. 

COMMON BENCH, (bancus communis, from the Sax, 

banc. bank, and thence metaphorically a bench, high ſeat 
or tribunal) The court of Common Pleas was anciently 
called Common Bench, becauſe communia placita inter ſub- 
ditos ex jure noſtro, quod commune vocant, in hoc diſceptan- 
tur: T hat is, the pleas or controverſies between common 
perſons are there tried and determined. Camb. Britan. 
113. In law books and references the court of Common 
Pleas is writ C. B. from Communi Banco, (or C. P.) And 
the juſtices of that court are ſtiled Juſticiarii de Banco. 
See Common Pleas. | | 

COMMON DAY OF PLEA IN LAND, Signifies 
an ordinary day in court, as Ocfabis Hilarii, Quindena 
Paſche, Sc. It is mentioned in the Stat. 51 H. 3. St. 2. 

& St. 3. concerning general days in bank. 

COMMON F INE, Anis communis) A ſmall ſum of 
money, which the reſiants within the liberty of ſome leets 
pay to the lords, called in divers places head fibver or 
head pence, in others cert money ; and was firſt granted to 
the lord, towards the charge of his purchaſe of the co. 
leet, whereby the reſiants have the eaſe to do their ſuit 
within their own manors, and are not compellable to go 
to the ſheriff's turn: in the manor of Sheapſhead in the 
county of Leiceſter, every reſiant pays 19. per poll to the 
lord at the court held after Michaelmas, which is there 
called common fine. For this common fine the lord may 
diſtrain; but he cannot do it without a preſcription. 11 
Rep. 44. There is alſo common fine of the county. Quod 
communes miſericordiæ, vel fines comitatuum americials- 
rum in finibus itinerum juſticiariorum, &c. Fleta, lib. 
7. c. 48. See Stat. 3 Ed. 1. c. 18. 

COMMONS HOUSE OF PARLIAMENT, Is the 
lower houſe of parliament, ſo called, becauſe the commons 
of the realm, that is, the knights, citizens, and burgeſſes 
returned to parliament, repreſenting the whole body of the 
commons, do fit there. Cromp. Juriſd. See Parliament. 

COMMON INTENDMENT, Is common meaning 
or underſtanding, according to the ſubject matter, nor 
ſtrained to any extraordinary or foreign ſenſe: bar 40 com- 
mon intendment is an ordinary or general bar, which com- 
monly diſables the plaintiffs declaration. There are ic- 
veral caſes in the law where common intendmeni, and r 
tendment take place: and of common intena ment à Wi 
ſhall not be ſuppoſed to be made by colluſion. Co. Lili. 
78. See Co. Litt. 303, a, b, Sc. 42 

COMMON LAW, (Lex Communis) Is taken for t a 
lawof this kingdom ſimply, without any other laws? 5 
was generally holden before any ſtatute was enact 


parliament to alter the ſame : and the King's courts © 
| juſtice 
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zuſti called the Common Law Courts. The Common 
ö u n the general cuſtoms of the realm; 
and includes in r of nature, the law of God, 
and the principles and maxims of the law: it is founded 
upon reaſon; and is ſaid to be the perfection of reaſon, 
acquired by long ſtudy, obſervation and experience, and 
by learned men in all ages. And 1t is the com- 

mon birthright, . 
efence, not only of his goods, lands, and revenues ; 
— ” hs with and Children, body, fame, and life alſo, 
Co. Litt. 97, 142. Treatiſe of Laws, Þ. 2. 
According to Hale, the Common law of England, is the 
common rule for adminiſtering * within this king- 
dom, wid afferes the King's roy prerc ] 
wiſe the rights and liberties of the ſubject : *tis generally 
that —_ which the determinations in the King's 
ordinary courts are guided; and this directs the courſe of 
deſcents of lands; the nature, extent and qualification 
of eſtates; and therein the manner and ceremonies of 
conveying them from one to another ; with the forms, 
ſolemnities and obligation of contracts; the rules and 
directions for the expoſition of deeds, and acts of parlia- 
ment: the proceſs, eg." judgments and execu- 
tions of our courts of juſtice; alſo the limits and bounds 
of courts, and juriſdictions ; the ſeveral kinds of temporal 
offences and puniſhments, and their application, Sc. 
Sir Matthew Hale's Hiſt. of the Law, pag. 24, 44, 


* to the riſe of the Common law, this account is given, 


by ſome ancient writers : after the decay of the Roman 
empire, three ſorts of the German people invaded the 
Britains, viz. the Saxons, the Angles, and the Jutes; 
from the laſt ſprung the Kent men, and the inhabitants 
of the Ae of Wight , from the Saxons came the people 
called Eaſt, South and Weſt Saxons ; and from the Angles, 
the Eaft Angles, Mercians and Northumbrians : Theſe peo- 
ee. different cuſtoms, they inclined to the different 

by which their anceſtors were governed; but the 
cuſtoms of the Weſt Saxons and Mercians, who dwelt in 
the midland counties, being preferred before the reſt, 
were for that reaſon called jus Anglorum ;, and by theſe 
laws thoſe people were governed for many ages: but the 
Eaft Saxonshaving afterwards been ſubdued by the Danes, 
their cuſtoms were introduced, and a third law was ſub- 
ſtituted, which was called Dane-lage ; as the other was 
then ſtiled VWeſt Saxon-lage, Sc. At length the Danes be- 
ing overcome by the Normans, William called the Con- 
queror, upon conſideration of all thoſe laws and cuſtoms, 
_— ſome, and eſtabliſhed others ; to which he 
added ſome of his own country laws, which he judged 
moſt to conduce to the preſervation of the peace : and 
this is what we now call the Common law. - 

But though we uſually date our Common law from 
hence, this was not the original of the Common law; for 
Etbelbert, the firſt chriſtian King of this nation, made 
the firſt Saxon laws, which were publiſhed by the Advice 
of ſome wiſe men of his council: and King Alfred, who 
lived ar years afterwards, being the firſt ſole Monarch 
after the heptarchy, collected all the Saxon laws into one 
book, and commanded them to be obſerved through 
the whole kingdom, which before only affected certain 
parts thereof; and it was therefore properly called the 
Common law, becauſe it was common to the whole na- 
uon; and ſoon after it was called the folc right. i. e. the 
Ahe, fled rr onditor : and wh 

ea was ſti licarum conditor : and when 

the Danes had — — 1 on the conqueſt of 
the kingdom, they were afterwards deſtroyed ; and Ed. 
ward the Confeſſor out of the former laws compoſed a bo- 
dy of the Common law ; wherefore he is called by our 
iſtorians Anglicarum legum reſtitutor. Blount. In the 
cign of Edi. 1. Britton wrote his learned book of the 
Common law of this realm, which was done by the King's 
command, and runs in his name, anſwerable to the Bi- 
'utions of the Civil law, which Juſtinian aſſumes to him- 

though compoſed by others. Staundf. Prerop. 6. 
21. But Juftinian ought to be intitled to the honour, as 
the Infitates were compoſed by his direction. This Brit- 
aui mentioned by Cin to be biſhop of Hereford. 

ratten, a great lawyer, in the time of Hen. 3. wrote a 


that the ſubject hath for the ſafe· guard 


ives, and like- 
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very learned treatiſe of the Common law of England, held in 
great eſtimation ; and he was ſaid to be Lord Chief Juſ- 
tice of the kingdom. Alſo the famous and learned 
Glanvil, Lord Chief Juſtice in the reign of Hen 2. wrote 
a book of the Common law, which is {aid to be the moſt 
ancient compoſition extant on that ſubje&. Beſides theſe 
in the time of Ed. 4. the renowned lawyer Littleton wrote 
his excellent book of Engliſh Tenures. In King James 
the Firſt's reign, the great oracle of the law, Sir Edward 
Coke, publiſhed his learned and laborious Hiſtitutes of our 
law, and commentaries on Littletan. About the ſame 
time likewiſe Dr. Cotel, a civilian, wrote a ſhort inſti- 
tute of our laws. In the reign of King George the 
Firſt, Dr. Tho. Woed, a civilian and common lawyer, and 
at laſt a divine, wrote an inſtitute of the laws of England, 
which is ſomething after the manner of the inſtitutes of 
the Civil law. And to conclude the whole of this head, 
the learned Dr. Blackſtone, (now one of his Majeſty's Juſ- 
tices of the court of Common Pleas) inthe reign of George 
the Third, publiſhed Comme#tarieson the laws of England, 
in 4 volumes quarto, the beſt analytic and moſt methodic 
ſyſtem of our laws which ever was publiſhed. *Tis 
equally adapted for the uſe of ftudents, and of thoſe 

ntlemen who chooſe to acquire that 83 of our 
aws, which is, in fact, eſſentially neceſſary for every 
one. 

COMMON PLEAS, (communia placita) Is one of the 
King's courts now conſtantly held in Meſtminſter- ball; 
but in ancient time was moveable, as appears by Magna 
Charta, cap. 11. Gwyn, in the preface of his reading, 
ſays, That till Hen. 3. granted the great charter there 
were but two courts called the King's courts, viz. the 
King's Bench and the Exchequer, which were then ſtiled 
Curia Domini Regis, and Aula Regis, becauſe they followed 
the court or the King ; and that upon the grant of that 
charter, the court of Common Pleas was erected and ſettled 
in one certain place, i. e. Weſtminſter-ball ; and after 
that, all the writs ran Quad ſit coram juſticiariis meis apud 
Weſftm. whereas before, the party was required by them 
to appear Cam me vel juſticiariis meis, without any ad- 
dition of place, &c. as he obſerves out of the writings 
of Glanvil and Brafon. But Sir Edward Coke is of 
opinion in his preface to the eighth report, that the court 
of Common Pleas was conſtituted before the conqueſt ; and 
was not created by Magna Charta, at which time there 
were 7ufticiarii de Banco, Sc. Though before this act, 
Common Pleas might have been held in Banco Regis; and 
all original writs were returnable there. | 

Writs returnable in this court, are now coram juftici- 
ariis naſtris apud Weftm. But original writs, Sc. return- 
able in B. R. are, Coram nobis ubicungque fuerimus in Anglia. 
The juriſdiction of this court is general, and extends itſelf 
throughout England : it holds plea of all civil cauſes at 
Common law, between ſubject and ſubject, in actions real, 
perſonal, and mixed: and it ſeems to have been the only 
court for real cauſes. In perſonal and mixed actions it 
hath a concurrent juriſdiction with the King's Bench: but 
it hath no cogniſance of pleas of the crown; and Common 
Pleas are all pleas that are not ſuch. This court cannot 
regularly hold plea in any action, real or perſonal, Se. 
but by writ out of Chancery returnable here, except it be 
by bill for or againſt an officer, or other privileged perſon  * 
of the court. All actions belonging to this court, come 
hither either byoriginal, as arreſts and outlawries; or by 
privilege or attachment, for or againſt privilegedperſons ; 
or out of inferior courts, not of record, by pone, recor- 
dare, accedas ad curiam, writ of falſe judgment, Sc. Ac- 
tions popular, and aftiors penal, of debt, &c. upon any 


ſtatute, are cogniſable by this court: and beſides having 
juriſdiction for puniſhment of its officers and miniſters. z- 


the court of Common Pleas may grant prohibitions to keep 
temporal and ecclefiaſtical courts within due bounds. 
4 Inft. 99, 100, 118. In this court are four judges 
created by letters patent; of whom the chief juſtice 
is a lord (i. e. ſo called) by his office: the ſeal of the court 
is commited to the cuſtody of the chief juſtice. 

The other officers of the Common Pleas are the Cuſtos 
Brevium, three Prothonotaries and their Secondaries, the 
Clerk of the Warrants, Clerk of the Eſſoins, fourteen 


Filazers, four Exigenters, a Clerk of the Juries, the (bi- 
688 | rographer 
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rographer, Clerk of the King's Silver, the Clerk of the 
Treaſury, Clerk of the Seal, of Oat-lawries, and the 
Clerk of the Inrolment of Fines and Recoveries, Clerk of 
the Errors, Ec. The Cuſtos Brevium is the chief clerk in 
this court, who receives and keeps all writs returnable 
therein; and all records of N prius, which are deli- 
vered to him by the clerks of the aſſiſe of every circuit, 
Sc. and he files the rolls together, and carries them into 
the treaſury of records: he alſo makes out exemplifica- 
tions, and copies of all writs and records, Sc. The 
Prothonotaries erter and inrol all declarations, pleadi 
judgments, Sc. and they make out all judicial writs, 
writs of execution, writs of privilege, procedendo' s, &c. 
The Secondaries are aſſiſtants to the Protbonotaries in the 
execution of their offices; and they take minutes, and 
draw up all orders and rules of court. The Filazers, 
who have the ſeveral counties of England divided among 
them, make out all meſne proceſs, as capias, alias, pluries, 
&c. between the original writ and the declaration; and 
they make all writs of view, &c. The Exigenters, ap- 
pointed for ſeveral counties, make out all exigents and 
roclamations in order to outlawry. The Clerk of the 
Warrants enters all warrants of attorney; inrols deeds 
of bargain and ſale; and eſtreats all iſſues. The Clerk of 
the Eſſoins keeps the rolls of the eſſoins, wherein he enters 
them, and nonſuits, Sc. The Clerk of the Furies makes 
out all writs of habeas corpora jurator, for juries to ap- 
pours and he enters the continuances till the verdict given. 
The Clerk of the Treaſury keeps the records of the court, 


and makes exemplications of .records, A of iſſues, 


judgments, Sc. The Clerk of the Seals ſeals all writs 
and meſne proceſs; alſo writs of outlawry and ſurper- 
ſedeas, and all patents. The Clerk of the Outlawries 
makes out the writs of capias utlagatum. The Clerk of 
the Errors is for the allowance of writs of error, Sc. The 
Clerk of the Inrolments of fines and recoveries returns all 
writs of covenant, writs of entry and ſeiſin, and inrols 
and exemplifies fines, Fe. The Clerk of the King's Sil- 
ver enters the ſubſtance of the writ of covenant : and the 
Chirographer ingroſſeth all fines, and delivers the inden- 
tures to the parties, Sc. And to theſe officers may be 
added, a Proclamator; a Keeper of the court; Cryer ; and 
Tipſtaffs; belides the Warden of the Fleet. There are 
alſo Attornies of this court, whoſe number is unlimited; 
and none may plead at the bar of the court, or ſign any 
| ſpecial pleadings, but Serjeants at law. 

'COMMON PRAYER, ( Preces Publice) Istheliturgy, 
of prayers uſed in our church. Ir is the particular duty of 
clergymen every Sunday, &c. to uſe the publick form of 
prayer, preſcribed by the Book of Common Prayer: and 
if any incumbent be reſident upon his living, as he ought 
to be, and keep a curate, he is obliged by the a of uni- 
_formity once every month at leaſt, to read the Common 
Prayers of the church, according as they are directed by 
the book of Common Prayer, in Fis pariſh church, in his 
own perſon, or he ſhall forfeit 51. for every time he fails 
therein. Stat. 14 Car. 2. cap. 4. Alſo by that ſtatute 
the book of Common Prayer is to be provided in every 
pariſh, under the penalty of 3/. a month: and the Com- 
mon Prayer muſt be read before every lecture; the whole ap- 
pointed for the day, with all the circumſtances and cere- 
monies, Sc. And by one of the canons of the church ; 
miniſters before all /ermons, are to move the people to 
Join in a ſhort prayer, for the catholick church; and the 

whole congregation of chriſtian people, Sc. for the King 
and Royal Family; the miniſters of God's word, nobility, 
magiſtrates, and whole commons of the realm, &c. and 
conclude with the Lord's Prayeg. Can. 55. Refuling to 
uſe the Common Prayer; or uling any other open pray- 
erg, &c. is puniſhable by Stat. 1 Elz. c. 2. See Church 
Service, and Sacrament. 

COMMON WEAL, Is underſtood in our law to be 
bonum publicum, and is a thing much favoured , and there- 
fore the law doth tolerate many things to be done for 
common good, which otherwiſe might not be done: and 
hence it is, that monopolies are void in law; and that 
bonds and covenants to reſtrain free trade, tillage, or the 
like are adjudged void. 11 Co. Rep. 50. 'Plowd. 25. 
Sbep. Epit. 270. 


COMMORANCY, (commorantis, from commoro) An 
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abiding, dwelling or continuing in any place; as an in- 
—.— of a as. in a vill, &c. And commorancy fora 
certain time, may make a ſettlement in a pariſh. Dall. 
See p vor. | , | 

COMMORTH, or COMORTH, | (comortha) From 
the Brit. cymmorth, i. e. ſubſidium; a contribution which 
was gathered at marriages, and when. young prieſts ſaid 
or ſung the firſt maſſes, Sc. 4 Hen. 4. c. 27. But the 26 
H. 8. c. 6. prohibits the levying any ſuch in Wales, or the 
Marches, &c. | 

COMMOTE, In Wales is half a cantred or hundred, 
containing fifty vill 
was anciently divided into three provinces; and each of 
theſe were again ſubdivided into cantreds, and every cay- 
tred into commotes. Doderige's Hiſt. 1 Has 2. Com- 
mote alſo ſignifies a great ſeigniory or lordſhip, and may 
include one or divers manors. Co. Litt. 5. 

COMMUNANCE, The commoners, or tenants and 
inhabitants, who had the right of common, or common- 
ing in open field, c. were formerly called the commu. 
nance, Cowel. x 


COMMUNE CONCILIUM REGNI ANCLIx, 


The common council of the King and people aſſembled in 


parliament. 

COMMUNIA PLACITA NON TENENDA IN 
SCACCARIO, Is an ancient writ directed to the treaſurer 
and barons of the Exchequer, forbidding them to hold 
plea between common perſons in that court, where nei- 
ther of the parties belong to the ſame. Reg. Orig. 18). 

COMMUNI CUSTO DIA, A writ which anciently 
lay for the lord, whoſe tenant holding by knight's fer- 
vice died, and left his eldeſt fon under 8 againſt a 
ſtranger that entered the land, and obtained the ward of 
the body. F. N. B. 89. Reg. Orig. 161. Since the 
ſtatute 12 Car. 2. c. 24. hath taken away wardſhips, this 


| writ is become of flo uſe. 


COMMUNITY of the kingdom. Vide Commonalty. 

COMPANAGE, (Fr.) Is all kind of food, except 
bread and drink: and the learned Spelman interprets it to 
be guicguid cibi cum pane ſumitur. In the manor of Feſter- 
ton in the county of Nottingham, ſome tenants, when they 
performed their boons or work-days to the lords, had 
three boon loaves with companage allowed them. Reg. de 

arton cited in Antiq. Nottingham. 

COMPANION OF THE GARTER, Is one of the 
knights of that moſt, noble order ; at the head of which 
is the King, as ſovereign. 24 H. 8. c. 13. 

COMPASS, An inſtrument uſed in navigation, by the 
direction and aſſiſtance whereof veſſels are ficered to the 
moſt diſtant parts of the world. Twas invented ſoon 
after the cloſe of the holy war, and thereby navigation 
was rendered more ſecure as well as more adventrous, 
the communication between remote nations was facilita- 
ted, and they were brought nearer to each other. See 
Robertſ. Hiſt. Emp. C. V. 1 V. 78. 

COMPELLATIVUM, An adverſary or accuſer.— 
Epiſcopus in compellativum adlegiationem docere ne quis alium 

am cogat jurejurando vel in ordalio. Leg. Athelſtan. 

COMPERTORIUM, A judicial inquelt in the Civil 
law, made by delegates, or commiſſioners to find out 
and relate the truth of a cauſe. Paroch. Antiq. 575- 

COMPOUNDING FELONY, or #heft-bote, Is 
where the party robbed not only knows the felon, but al- 
ſo takes his goods again, or other amends upon agreement 
not to proſecute. 1 2 formerly held to make a man 
an acceſſary; but is now puniſhed only with fine and im- 
priſonment. 1 Hawk. P. C. 125. By Stat. 25 Geo, 2. c. 
36. even to advertiſe a reward for the return of thing 
ſtolen, with no queſtions aſked, or words to the ſame 

urport, ſubjects the advertiſer and the printer to a for- 
ire of 501. each. 

COMPOSITION, (compo/itio) An agreement or con- 
tract between a parſon, patron and ordinary, &c. for mo. 
ney orother thing in lieu of tithes. Land may be exempted 
from the payment of tithes, where compoſitions have been 
made: and real compoſitions for tithes are to be made by 
the concurrent Sai of the parſon, patron and ordi- 
nary. Real compoſitions are diſtinguiſhed from perſonal 
contracts; for a compoſition called à perſonal contract 15 
only an agreement between the parſon and . 


Stat. Walliæ, 12 Ed. 1. Walt 
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to pay ſo mych inſtead of tithes ; and though ſuch agree- | 


is confirmed by the ordinary, yet (if the parſon is 
245 3 that doch not — - a real compeſition, be- 
cauſe be ought to be a party to the deed of compoſition. 
Marceh's Rep. 87. The compoſitions for tithes made by the 
conſent of the parſon, patron and ordinary, by virtue of 
13 Elig.c. 10. all not bind the ſucceſſor unleſs made for 
twenty-one years or three lives, as in caſe of leaſes of ec- 
clefiaſtical corporations, Ac. Compoſitions were at firſt for 
a valuable conſideration, ſo that though in roceſs of time, 
upon the increaſe of the value of the lands ſuch compo/- 
im do not amount to the value of the tithes, yet cuſtom 
prevails, and from hence ariſes what we call a modus de- 
cimandi. Hob. 29. The word compoſition hath likewiſe 
another meaning, 1. e. decifio litis. See Tithes. 
Compoſitions were in antient times allowed for crimes 
and _— even for murder. An expedient employed 
by the civil magiſtrate, in order to ſet ſome bounds to the 
violence of private revenge. This cuſtom may be traced 
back to the ancient Germans. Tacit. de Morib. Ger. c. 21. 
Vide Robertſ. Hiſt. Emp. Charles V. 1 V. 278, 299, &c. 
But fee particularly Lord Kaim's Hift. Law Tr. IV. 


„Oc. a 
POST IO MENSURARUM, Is the title of 
an antient ordinance for meaſures, not printed. 

COMPOSTUM, Dung, foil or compoſt laid on 
lands. Regiſtr. Eccl. Cantaur. MS. | 

COMPRINT, Intends a ſurreptitious printing of 
another bookſeller's copy, to make gain thereby, which 
is contrary to the Stat. 14. Car. 2. cap. 33. and 8 Ann: c. 
19, &c. and to Common law. 

COMPROMISE, (compromiſuum) Is defined to be a 
mutual promiſe of two or more parties at difference, to 
refer the ending of their controverſy to arbitrators : and 
Weſt ſays it is the faculty or power of pronouncing ſen- 
tence between perſons at variance, given to arbitrators by 
the parties private conſent. Weſt's Symb. ſect. 1. Matters 
po A are alſo matters of law referred, or made an 
end 


of. 
COMPUR GATOR, One that by oath juſtifies ano- 


not a 


ther's innocence. Compurgators were introduced as evi- 


dence in the juriſprudence of the middle ages. —Therr 
number varied according to the importance of the ſub- 
ject in diſpute, or the nature of the crime with which a 
perſon was charged. Du Cange voc. Juramentum, vol. 3. 
p. 1599. Robertſ. Hiſt. Emp. Charles V. 1 V. 49. See 
Oath, and Black. Com. 3 V. 342, 3. 4 J. 361, 407. 
COMPUTATION, (computatio) Is the true account 
and conſtruction of time; and to the end neither party to 
an agreement, &c. may do wrong to the other, nor the 
determination of time be left at large, jr is to be taken 
according to the juſt judgment of the law. A deed dat- 
ed the 2oth day of Auguſt, to hold from the day of the 
date, ſhall be conſtrued to begin on the 21ſt day of Au- 
guſt e but if in the habendum it be to hold from the mak- 
ing, or from thenceforth, it ſhall begin on the day deli- 
vered. 1 Inft. 46. 5 Rep. 1. If an indenture of leaſe 
dated the 4th day of July, made for three years from 
thenceforth, be delivered at four of the clock in the af- 
ternoon of the ſaid 4th day of July, the leaſe ſhall end 
the zd day of July in the third year: and the law in 


this computation rejccts all fractions or diviſions of the day. 


But ſome have held that rent is not due on the day li- 
mited to be paid till the middle of the day, and after 
noon; in caſe a tenant for life dies at ſuch a critical 
Juncture, &c. See Day and Month. 

. COMPUTATION of miles, after the Engh/o manner, 
Is pak 1: feet, or 1760 yards to each mile; and 
the ſame ſhall be reckoned not by ſtrait lines, as a bird 
or arrow may fly, but according to the neareſt and moſt 
uſual way. Cro. Eliz. 212. 

COMPUTO, (Lat.) Is a writ to compel a baihff, re- 
cewer or accountant, to yield up his accounts: it is 
founded on the ſtatute of Meſtm. 2. cap. 12. And alſo 
les againſt guardians, Sc. Reg. Orig. 135. 

NCEALERS, (concelatores, ſo called d concelando, as 
ns 2 movendo, by an antiphrafis) Are ſuch as find out con- 
cealed lands, 5. e. ſuch lands as are 1 kept from the 
by common perſons, having nothi 
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their title or eſtate therein. 39 Elz. cap. 22. + T het? 
were concealers of crimes ;, and concealing treaſon, &c. when 
miſpriſion, ſee Miſpriſon. | 

CONCESSI, A word of frequent uſe in eonveyances; 
creating a covenant in law; as dedi makes a warranty. 
Co. Lit. 384. This word is of a general extent, and 
ſaid to amount to a grant, feoffment, leaſe and releaſe, 
Sc. 2 Saund, 96, __ | 

CONCIONA TORS, Common-council men, freemen, 
called to the hall or aſſembly, as moſt worthy —Quodan 
tempore cum conveniſſent concionatores apud London, Sc. 
Hiſtor. Elien. edit. Gale, c. 4 | | 

-CONCLUSION, (concluſio) Is when a man by his own 
act upon record hath charged himſelf with a duty or other 
thing, or confeſſed any matter whereby he ſhall be con- 
cluded : as if a ſheriff returns that he hath taken the body 
upon a capias, and hath not the body in court at the day 
of the return of the writ z by the return, the ſheriff is 
concluded from plea of eſcape, &c: Terms de Ley. In 
another ſenſe, this word concligſion ſignifies the end of any 
plea, replication, Fc. and a plea to the writ is to con- 
clude to the writ; a plea in bar, to conclude to the 
action, c. Concluſion of plea in bar ſhall be, et hoc pa- 
ratus eſt verificare : of pleas tendering iſſue, et de hoc ponit 
ſe ſuper patriam, Kitch. 219, 220. See Black. Com. 3 
V. zog. and Co. Lit. 303. a. b. &c. 

ONCORD, (cencordia) Is an agreement made between 
two or more, upon a treſpaſs committed; and is divided 
into concord executery and concord executed: and according 
to Plotuden, one binds not, as being imperfect, but the 
other is abſolute, and ties the party: Though by ſome 
opinions, agreements executory are perfect, and bind no 
leſs than agreements executed, Plotod. 5, 6, 8. Theſe 
concords and agreements are by way of ſatisfaction for the 
treſpaſs, c. Concord is alſo an a ent between par- 
ties, who intend the levying of a fine of lands one to the 
other, how and in what manner the lands ſhall paſs : it 
is the foundation and ſubſtance of the fine, taken and ac- 
knowledged. by the party before one of the judges of 
C. B. or by commiſſioners in the country, and in Latin 
begins thus: Ei. eft concordia talis ſcilicet quod pred. A. B. 
recogn. tenementa pred. cum pertin eſſe jus ipfus C. D. ut 
ill. que idem C. D. habet de dono præd. A. B. Et ill. re- 
miſer. & quiet. clam. de ſe & hered. ſuis prefat. C. & bæ- 
red, ſuis inperpetiuum, Sc. i . 

. CONCUBARIA, A fold, pen, or place where cattie 
lie. Cowel. . a 
CONCUBEANT, Signiſics a lying together. Sat. 
I H. 7. cap. 6. 5 

CONCUBINAGE, (conculinatus) In common accep- 
tation is the keeping. of a whore or concubine : but in a 
legal ſenſe, it is uſed as an exception againſt her that 
ſueth for dower, alledging thereby that the was not a 
wife Iawfully married to the party, in whoſe lands ſhe 
ſeeks to be endowed, but his concubine. Brit. c. 107. 
Brack. lib. 4. traft. 6. cap. 8. There was a concubinage 
allowed in Scripture to the patriarchs, ſecundum legem ma- 
trimonii, Sc. Blount. | : 

CONDERS, (from the Fr. conduire, to conduct) Are 
ſuch as ſtand upon high places near the ſea- coaſt, at the 
time of herring fiſhing, to make ſigns with boughs, c. 
to the fiſhermen at ſea, which way the ſhoals of hetrings 
paſſeth ; for this may be better diſcovered by ſuch as ſtands 
upon ſome high cliff on the ſhore, by reaſon of a kind of 
blue colour ma: the herrings cauſe in the water, than 
by thoſe that are ih the ſhips or boats for fiſhing. Theſe 
are otherwiſe called hers and balkers, direfcrs and guiders, 
as appears by the Sat. 1 Jac. 1. c. 22. 

CONDITION, (conditio) Is a reſtraint annexed to a 


| thing, ſo that by the non- performance, the party to it ſhall 


receive prejudice and loſs; and by the performance, 
commodity and advantage : or it is a reftriction of mens 
acts, qualifying or ſuſpending the fame, and making them 
uncertain whether they ſhall take effect or not; allo 'tis 
defined to be what is referred to an uncertain chance, 
which may happen or not happen. J/ef's Symb. part 1. 
lib. 2. ſect. 156. And of conattions there are divers kinds, 
vi. conditions in deed and in law ; conditions precedent, and 


ing to ſhew for | 
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ſubſequent ; conditions inherent, and collateral, &c. 
A con- 


makes a leaſe of lands to another, reſerv 
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A condition in deedis that which is joined by expreſs | 


words to a feoffment, leaſe, or wr a z as if a man 
ing a rent to be 

paid at ſuch a feaſt, upon condition if the leſſee fail in pay- 
ment, at the day, then it ſhall be lawſul for the leſſor to 
enter. Condition in law is when a perſon grants another 
an office, as that of keeperof a park, ſteward, bailiff, &c. 

for term of life; here, though there be no condition ex- 

preſſed in the grant, yet the law makes one, which is, if 

the grantee do not juſtly execute all things belonging to 

the office, it ſhall be lawful for the grantor to enter and 

diſcharge him of his office. Lit. lib. 3. c. 5. 

Theſe conditions are alſo called condition expreſſed, and 
condition implied. Condition precedent is when a leaſe or 
eſtate is granted to one for life, upon condition that if the 
leſſee pay to the leſſor a certain ſum at ſuch a day, then 
he ſhall have fee-ſimple ; in this caſe the condition pre- 
cedes the eſtate in fee, and on performance thereof gains 
the fee- ſimple. Condition ſubſequent is when a man grants 
to another bis manor of Dale, &c. in fee, upon condition 
that the grantee ſhall pay to him at ſuch a day ſuch a 
certain ſum, or that his eſtate ſhall ceaſe; here the con- 
dition is ſubſequent, and following the eſtate, and upon 
the performance thereof continues and preſervesthe ſame: 
ſo that a condition precedent doth get and gain the thing or 
eſtate made upon condition by the performance of it; as 
a condition ſubſequent keeps and continues the eſtate by the 
performance of the condition. 1 Inſt. 201, 327. Terms 
de Ley. If one agree with another to do ſuch an act, and 
for the doing thereof the other ſnall pay ſo much money; 
here the doing the act is a condition precedent to the pay- 
ment of the money, and the party ſnall not be compelled 
to pay till the act is done: but where a day is appointed 
for the payment of money, which day happens before the 
thing contracted for can be performed, there the mon 
may be recovered before the thing is done; for here it 
appears that the party did not intend to make the per- 
formance of the thing a condition precedent. 3 Salk. 95. 

Inherent conditions are ſuch as deſcend to the heir with 
the land granted, &c. And collateral condition is that 
which is annexed to any collateral act. Conditions are 
likewiſe affirmative, which conſiſt of doing ; negative, and 
conſiſt of not doing: ſome are further ſaid to be reftrive, 
for not doing a thing; and ſome e as that the 
leſſee ſhall pay the rent, Sc. Alſo ſome conditions are 
ſingle, to do one thing only ; ſome copulative, to do divers 
thing; and others disjun#ive, where one thing of ſeveral 
is required to be done. C. Lit. 201. 

Among theſe ſeveral kinds of conditions, the caſes 
which moſt frequently occur fall under the diſtinction of 
conditions precedent and ſubſequent, We ſhall therefore 
{peak of them more at largeunder the following diviſions, 
wherein it is to be conſidered, 


I. To what conditions may be annexed: what conditions 
are good, and by what words they may be created. 

II. What ſhall be a good performance of a condition, 
and in what manner the breach of it muſt be taken ad- 
vantage of. 

III. Of conditions precedent and ſubſequent. 


I. To what conditions may be annexed : what are good, 
and by what words they may be created. 

Conditions may be to any eſtate, whether in fee-ſimple, 
fee tail, for life or years : they run with the eſtate, and 
bind in the hands of whomſoever they come. Lit. 
128, But a condition may not be made but on the part of 
the leſſor, donor, Sc. For no man may annex a condi- 
tion to an eſtate, but he that doth create the eſtate itſelf. 
Conditions are good to inlarge or limit eſtates : and there 
are four incidents, which conditions to create and increaſe 
an eſtate ought to have. 1. They ſhould have a parti- 
cular eſtate, as a foundation whereupon the increaſe of 
the greater eſtate ſhall be built. 2. Such particular 
eſtate ſhall continue in the leſſee or grantee, until the 
increaſe happens. 3. It muſt veſt at the time the con- 
a happens, or it ſhall never veſt. 4. The parti- 
cular eſtate and increaſe mult take effect by the ſame deed, 
or by ſeveral deeds delivered at the ſame time. 8 Rep. 75. 
Conditions io ertate eſtates ſhill be favourably conſtrued: but 


C O N 

conditions which tend to deſtroy, or reſtrain an eſtate, are 
to be taken ſtrictly. A feoffment upon condition, that the 
feoffee ſhall not aliene, is void: but a condition in a feoff. 
ment not to aliene for a particular time, or to a particular 
perſon, may be Hob. 13, 261. And if a conditio 
is, that tenant in tail ſhall not aliene in fee, Qc. or tenant 
for life or years not aliene during the term, theſe conditions 
are good: where the reverſion of an eſtate is in the do- 
nor, he may reſtrain an alienation by condition. 10 Reg, 
39. 1 Inft. 222. If one make a gift in tail, on congj. 
tion that the donee or his heirs ſhallnotaliene ; this is 
to ſome intents, and void to others: for if he = ag 
feoffment in fee, or any other eſtate by which the reyer. 
ſion is diſcontinued tortiouſly, the donor may enter; but 
tis otherwiſe if he ſuffer a common recovery. 1 Ui. 
223. 

A liberty inſeparable from an eſtate cannot be re. 
ſtrained ; and therefore a condition that a tenant in tail 


ſuffer a recovery; or not make a leaſe, within the Stat. 
32 Hen. 8. c. 36. is void and repugnant, But if the 
condition reſtrain levying a fine at Common law, it may 
be good. 2 Danv. Abr. 22. A gift in tail, or in fee, 
upon condition that a feme ſhall not be endowed ; or 
baron be tenant by the curteſy, is repugnant and void. 
So is a condition in a leaſe, Sc. that the leſſee ſhall not 
take the profits : and where a man grants a rent-c 

out of land, provided it ſhall not charge the lands. Co. 
Lit. 146. Conditions repugnant to the eſtate, impoſſible, 
Sc. are void: and if they go before the eſtate, the eſtate 
and condition are void; if to follow it, the eſtate is abſo- 
lute, and the condition void. 1 Inſt. 206. 9 Rep. 128, 
But if at the time of entering into a condition, a thing be 
poſſible to be done, and become afterwards impoſſible by 
the act of God, the eſtate of a feoffee (created by livery) 
ſhall not be avoided. 2 Med. 204. 

A feoffment in fee is made upon condition, that the feof- 
fee ſhall within a year go to Rome, c. if the feoffee dies 
before the year ended, yet the eſtate of the feoffee is be- 
come abſolute; for the eſtate, once veſted by the livery, 
ſhall not be diveſted without default in the feoffee. Did. 
Where a condition is of two parts, one poſlible, and the 
other not ſo, it is a condition for performing that part 
which is poſſible. Cro. Eliz. 780. Though if a condition 
is of two parts disjunctive, and one part becomes impoſ- 
ſible, by the a& of God, the perſon bound is not obliged 
to perform the other. 1 Roll. 446. J. 45. 2 Mod. 202, 203. 
If a condition be in the copulative, and is not poſſible to 
be performed, tis ſaid it may be taken in the disjunctive. 
1 Danv. Ar. 73. Where an eſtate is to be wholly 
created upon a cndition impoſſible to be performed, there 
the eſtate ſhall never come in eſſe, 1 Leon. c. 311. A 
woman makes a feoffment to a man that is married, upon 
condition that he ſhall marcy her; this condition is not 
impoſſible, for the man's wife may die, and then he may 
marry her. 2 Danv. 25. A reverſion may be granted 
in tail upon condition, that if the grantee pays ſo much, 
he ſhall have the fee. 8 Rep. 73. But if a man grants 
lands, Sc. for years, upon condition that if the leſſee 
pay 205. within one year, that he ſhall have it for lite: 
and that if he after the year pay 20 5. he ſhall have the 
fee; though both ſums are paid, he ſhall have but an 
eſtate for life; the eſtate for life, » 2 . of 

ant, being only in contingency, and a tity cann 
— — a pollibiliy, gs the 2 increaſe upon 


Rep. | the eſtate for years. 8 Rep. 75. 


If a leaſe be made to two, with condition to have fee, 
and one dies, the ſurvivor may perform the condition, an 
have the fee; but if they make partition, the condition 
is deſtroyed. 8 Rep. 75, 76. If a feoffee grant the re- 
verſion of part of the land, on a leaſe for years, on 
which a rent upon condition is reſerved, all the condition 
is confounded and gone; though if the leſſee aſſign part, 
the condition remains, for he cannot diſcharge the eſtate 
of the condition. 2 Danv. Ar. 119. A man makes a 
feoffment upon condition, and after levies à fine 0 3 
ſtranger, the condition is gone. Did. 120. If a feoffee, 
upon condition to infeoff another, infeoff a ſtr ; 8 
if it be to reinfeoff the feoffor, and he grant the lan 


to another perſon, upon condition to perform 8 


ſhall not levy a fine, within the Stat. 4 H. 7. c. 24. or 
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broken, becauſe the feoffee hath 
it: ſo where ſuch feoffee; upon 
Sc. takes a wife; that the land is 
of the wife; and ſo if the land is 
and execution ſued out by another, the con- 


aon. the condition is 
0 bled himſelf to do 
condition to reinfeoff, 
ſubject or! the dower 
ition i en. Co. Lit. 221. 1 Danv. 79. 
dion is Ae the feoffee, or any other who hath land 
- ſt title, and thereof infeoff a ſtranger on condition, 
2 the land is lawfully recovered from him that hath the 
ite; by this the condition is deſtroyed: and if a diſſeiſor 
1 "ke a feoffment in fee upon condition; and after the 
delle doth enter upon the feoffee, this doth iſh 
the condition. Perk. ef, 821. If the feoffee makes a 
{roffment of all or part of the land to the feoffer; before 
the condition is broken the condition is gone for ever : 
and if he make a leaſe for life or years only, then the 
condition will be ſuſpended for that time. Co. Lit. 218. 
But tis otherwiſe where the feoffment, or leaſe for life or 
are made to any other but the feoffor. Did. 
Where the condition of a feoffment is, that if the feoffor 
or his heir pay a certain ſum of money to the feoffee ſuch 
a day, and before that day the feoffor dieth without heir: 
or Ache feoffment be made by a woman on condition to 
ay her 101. or that the feoffee infeoff her by a certain 
— and they intermarry before the day, and the mar- 
age doth continue till 3 it; — theſe caſes the condi- 
ion is gone. Perk. ſe. 763, 764. | 
oo a take away the whole effect of 
a grant, is void; and ſoit is if it be contrary to the ex- 
preſs words of it. Conditions againſt law are void; but 
what may be prohibited OE may be prohibited by 
deed. 1 Inft. 220, 206. e-that taketh an eſtate in 
remainder, is bound by condition in a deed, though he 
doth not ſeal it, 


Hs to the words to create a conditions 
The word Fett not always make a condition; but 
ſometimes it makes a limitation, as where a leaſe is made 
for years, if A. B. lives ſo long. And this is contrary to 
a condition, for a ſtranger may take advantage of an eſtate 
determined thereby, c. Co. Lit. 236. Dyer 300. Sub 


conditione is the moſt proper word to make a condition : | 


oviſo is as a word, when not dependent upon 
2 l but in ſome caſes, the word proviſo 
may make no condition, but be only a qualification, or 
explication of a covenant. 2 Danv. 1, 2. And neither 
the word proviſo, nor any other, makes a condition, 
unleſs it is reftrifive, Plowd. 34. 1 Nelſ. 466. 

Regularly the word (pro) does not import a condition, 
cho it has the force of a condition when the thing granted 
is executory, and the conſideration of the grant is a ſervice, 
or ſome ſuch thing, for which there is no remedy ;, but the 
Aopping the thing granted, as in the caſe of an annuity 
granted pro con/tlio, or for executing the office of a ſtew- 
ard of a court, or the ſervice of a _— or keeper of 
a fort, here the failure of giving counſel, or performing 
the ſervice, is a kind of eviction of that which is to be 
done for the annuity, the grantor having no means either 
to exact the counſel, or recompence for it, but by ſtop- 
ping the annuity ; and in theſe caſes the condition is not 
precedent, and therefore the performance thereof need 
not be averred when the annuity is demanded. Per Ho- 
bart, Ch. J. Hob. 41. Mich. 10 Fac. in the caſe of 

v. Andrews, Sed qu. as to the nature. 


Of tht condition, and the neceſſity of an averment. 
the intent of the teſtator chiefly governs in wills, 
ſuch conſtruction is always made of the words, as will beſt 
lupport his intent, and therefore theſe words ad faciendum, 
faciendo ea intentione, ad effeftum, Sc. in a will create a 
condition. Co. Lit. 204. a. See Deviſe, Will. 
A grant to one, to the intent he ſhall do ſo and fo, 
1s no condition, but a truſt and confidence. Dyer 1 38. 
me words in a leaſe do not make a condition but a 
covenant, upon which the leſſor may bring his action. 
A leaſe being the deed of leflor and leſſee, every word is 
ſpoken by both; and a condition may be therein, tho 
it ſounds in covenant. 1 Nel. 464. A covenant not to 


grant, fell, Sc. may be a condition; and covenant that 
Paying the rent, the leſſee ſhall enjoy the land, is con- 


| repreſentation : privies in law, 


n 


| ſhall avoid all ſubſequent charges on the lands. 


CON 
ditional. 2 Danv. 2, 6. Where words are indefinite; 


and proper to defeat an eſtate, they ſhall be taken to have 
the force of a condition. Palm. 503. 


II. With regard to the performance of conditions. 

A condition may be well performed, when it is done as 
near to the intent as may be: for if the condition of a feof 
ment be, that the feoffee ſhall make an eſtate back to the 
feoffor and his wife, and the heirs of their two bodies, re- 
mainder to the right heirs of the feoffor; in this caſe, 
if the feoffor die before, the eſtate ſhall be made to the 
wite without impeachment of waſte, the remainder to the | 
heirs of the body of the huſband begotten on the wife, 
Sc: Co. Lit. 219. 8 Rep. 69. If a condition be per- 
formed in ſubſtance and effect, it is good although it dif- 
fers in words; as where it is to deliver letters patent, and 
the party bound, having loſt them, delivers an exemplifi- 
cation, &c. 2 Danv. 40. Though payment of the mo- 
ney before the day, is payment at the day, in perform- 
ance of a condition; yet a feoffor; &c. cannot re-enter, 
and reveſt his old eſtate by force of the condition, till 
the day whereon the condition gives him power to re- 
enter. Bid. 12 1. If a man, ſeiſed of land in right of 
his wife, make a feoffment in fee on condition, and 
dies; if the heir of the feoffor enters for the condition 
broken, and defeats the feoffment, his eſtate vaniſhes, 
and preſently it is veſted in the wife. Co. Lit. 202. 
And if a perſon ſeiſed of land; as heir on the part of his 
mother, makes a feoffment on condition and dieth ; tho? 
the heir on the part of the father, who is heir at Com- 
mon law, may enter for the condition broken, the heir 
of the part of the mother ſhall enter upon him, and enjoy 
the land. Did. 12. | 

Where there is a condition in a feoffment or leaſe, that 
if no diſtreſs can be found, the feoffor, 6c. ſhall re- enter; 
if the place is not open to the diſtreſs, as if there be 
only a cupboard in the houſe; which is locked, Sc. it 
is all one as if there was no diſtreſs there, and the 
feoffor, &c. may enter. 2 Danv. 46. When a rent is 
to be paid upon condition at a certain day, the leſſor cari- 
not enter for the condition broken, before demand of the 
rent. bid. 98. And the leſſor ought to demand the rent 
at the day, or the condition ſhall not be broken by the 
non-payment of the rent. A re-entry may be given on a 
feoffment, Sc. tho? none be reſerved: if one make a 
leaſe for life or feoffment upon condition, that if the feoffee 
or leſſee does ſuch an act, the eſtate ſhall be void: now 

although the eſtate cannot be void before entry, this is a 
good condition, and ſhall give an entry to the leſſor, Sc. 
by implication. 1 Rol. Abr. 408. A leaſe for life on 
condition, being a freehold, cannot ceaſe without entry; 
but if it be a leaſe for years, the leaſe is void igſo fatto, 
on breach of the condition, without any entry. 1 I». 
214. If a leaſe for years is, that on breach of the condi- 
tion, the term ſhall ceaſe, the term is ended without en- 
try ; but where the words are, that the leaſe ſhall be 
void, it is otherwiſe. Cro. Car. 511; 3 Rep. 64. Re- 

ularly, where one will take advantage of a condition, 
if he may enter, he muſt do it; and if he cannot enter, 

he muſt make a claim. Co, Lit. 218; 

No one can reſerve the power or benefit of re-entry, 
on breach of a condition, to any other but himſelf, his 
heirs, executors, Sc. parties and privies, in right and 
antees of reverſions, Sc. 
are to have no advantage by it. But by the Stat. 32. 
H. 8. c. 28. Grantees of reverſions may take advantage 
againſt leſſees, c. by action. 1 1nft. 214, 215. Plowd. 
175. Where one doth enter for a condition broken, it ge- 
nerally makes the eſtate void ab initio, and the party comes 
in of his firſt eſtate ; and he ſhall have the land in the 
ſame manner it was when he departed with it; and his pol- 
ſeſſion at the time of making Th condition: therefore he 
4 Rep. 
120. Plowd. 186. Co. Lit. 233. If one enters on _ 
dition performed, he ſhallavoid all incumbrances upon the 
land atter the condition made: and a condition when bro- 
ken, or performed, Sc. will defeat the whole eſtate. So 


chat if there be a leaſe for life, remainder in fee, on con- 


dition that the leſſee for life ſhall pay 20l. to the leſſor; 
if he pay not this money, the eſtate in remainder will be 
H hh | avoided 
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| Yvoided alſo. Dyer 127. 8 Rip. 90. But this may be 


otherwiſe by ſpecial limitation to an uſe: and if tenant) 
For life, and he in remainder join in a feoffment on con- 
dition, that if, Sc. then the tenant for life ſhall re-enter, 
this may be good without defeating the whole eſtate; 
though 4 a condition may not avoid part of an 
2 and leave another part entire, nor can the eſtate 
void as to ſome perſons, and good as to others. 8 


Bp. . | 
| iſe for life makes a feoffment on condition, and en- 
ters for the condition broken; by this he ſhall be reſtored 
to his eſtate for life, and reduce the reverſion to the leſſor; 
and the rent due to the leſſor ſhall be revived: but in this 
caſe the leſſee will not be in the ſame courſe as he was 
before, for his eſtate is ſubject to a forfeiture, though he 
be tenant for life ſtill. Roll. 474. Shep. Ar. 405. 

_ Tenants by the curteſy, tenant in tail after poſſibility 
of iſſue extinct, tenant in dower, for life, or years, &c. 
hold their eſtates ſubje& to a condition in law, not to 
grant a greater eſtate than they have, nor to commit 
waſte, Sc. 1 Iuſt. 233. And eſtates made by deed to 
infants, and feme coverts, upon condition, ſhall bind 


* 


them, becauſe the charge is on the land. 2 Danv. 30. 


A releaſe of all a man's right may be upon condition; 
a leſſee may ſurrender upon condition; a contract may 


be upon condition, c. But a parſon cannot reſign 


upon condition, any more than be admitted upon condi- 
tion: and a condition cannot be releaſed on condition. 
9 Rep. 85. | 

| No perſon ſhall defeat any eſtate of freehold upon con- 
dition without ſhewing the deed wherein the condition is 
contained: but of chattels real or perſonal, Sc. a man 
may plead that ſuch grants or leaſes were made upon 
condition without ſhewing the deeds; and in the caſe of 


a condition to avoid a freehold, though it may not be 


pleaded without the deed, it may be giyen in evidence 
to a jury, and they may find the matter at large: Lit. 
374: 5 Rep. 40. A condition may be apportioned by 
act of law, or of the leſſee, 4 Rep. 120. But a man 
cannot by his own act divide; or apportion a condition, 
which goes to the deſtruction of an eſtate. 1 Nelſ. Ar. 
474. A condition in a will is a thing odious in law, 
which ſhall not be created without ſufficient words. 2 
Leon. 40. A deviſe to the heir at law, provided he pay 
to A. B. 20): is a void condition, becauſe there is no 
perſon to take advantage of the non-performance. 1 
Lutw. 797. Yet conditional deviſes, as well of lands as 
of goods, are allowed by our law, and not being per- 
formed, the heir or executors ſhall take advantage of 
them. 1 Nelſ. 467. 4 

Where there are negative and affirmative conditions, 
the pleader muſt ſhew, not only that he has not broke 
the negative ones, but alſo that he has performed the af- 
firmative ones. Fletcher v. Richardſon, Rep. Temp. 
Hardw. per Annaly, 322. ; 


III. With reſpe® to the diſtinction between conditions pre- 
cedent and ſubſequent, 

It is to be obſerved, that conditions precedent are ſuch as 
muſt be punctually performed before the eſtate can veſt; 
but on a condition ſubſequent, the eſtate is immediately 
executed; yet the continuance of ſuch eſtate dependeth 
on-the breach or performance of the condition. C. Lit. 


218. Eq. Abr. 108. As if I grant, that if A. will go to 


ſuch a place, about my buſineſs, that he ſhall have ſuch 
an eſtate, or that he ſhall have 10l. Sc. this is a con- 
dition precedent. 1 Rol. Abr. 414. So if I retain a man 
for 40s. to go with me to Rome, this is a condition pre- 
cedent, for the duty commences by going to Rome. 1 
Rol. Abr. 914. So if a man, by will, deviſes certain 
legacies, and then deviſes all the reſidue of his eſtate to 
his executor, after debts, legacies, Sc. paid and diſ- 
charged, this is a condition precedent ; ſo that the exe- 


cutor cannot have the reſidue of the eſtate before the 


debts and legacies are diſcharged. 1 Rel. Abr. 415: 1 
Jones 327. Cre. Car. 335. 

But if a man deviſes a term to A. and that if his wife 
ſuffers the deviſee to enjoy it for three years, that ſhe ſhall 
have all his goods as executrix; but if ſhe diſturbs A. then 
he makes B. executor, and dies, his wife is executrix pre- 


o 
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ſently; for though in grants the eſtate ſnall not veſt till 
the condition precedent is performed, yet it is otlierwiſe 
in a will, which muſt be guided by the intent of the par. 
ties; and this ſhall not be conſtrued as a condition prece- 
dent, but only as a condition to abridge the power of be- 
ing executrix, if ſhe perform it not. Cro. Eliz. 219. 

Where the one promiſe is the conſideration of the other 
and where the performance and not the promiſe is, mu 
be gathered from the words and nature of the agreement, and 
depends intirely thereupon; for, if there was a pgftive 
promiſe that one ſhould releaſe his equity of redempti- 
on, and on the other {ide that the other would pay 7. 
then the one might bring His action without any averment 
of performance; but where the agreement is; that the 
plaintiff ſhould releaſe his equity of redemption, in conſi- 
deration whereof the defendant was to pay him 7 J. ſo 
that the releaſe is the conſiderution, and therefore being exe. 
cutory, it is a condition precedent, which muſt be averred. 
12 Mod. 455, 460. Paſch. 13 Will. 3. by Holt Ch: uf. 
tice, in delivering the opinion of the court'in the caſe of 
Thorp v. Thorp. | 

If there be a day ſet for the payment of money, or doing 
the thing which one promiſes, agrees, or covenants to do 
for another ing, and that day happens to incur before the 
time, the thing tor which the promiſe, agreement or co- 
venant is made, is to be performed by the tenor of the agree- 
ment, there, tho' the words be, that the party ſhall pay the 
money, or do the thing for ſuch a thing, or in conſide- 
ration of ſuch a thing; after the day is paſt the other 
ſhall have action for the money, or other thing, tho' the 
thing for which the promiſe, agreement, or covenant 
was made, be not performed ; for it would be repugnant 
there to make it a condition precedent ; and therefore 
they are in that caſe left to mutual remedies, on which, 
by the expreſs words of the agreement, they have de- 
pended. Per Holt Ch. Juſtice. 12 Mod. 461. Paſch. 
13 W. 3. in the caſe of Thorp v. Thorp. | 

M. agrees to give A. Jo much for the uſe of a coach and 
horſes for a year, and A. agreed further with M. to keep 
the coach in repair; it was averred the coach and horſes 
were delivered to M. but nothing of the repair ; and Holt 
Ch. Juſtice held upon this evidence, that repairing was 
not a condition precedent, and therefore need not be aver- 
red. Per Holt Ch. Juſtice at Guildhall, and judgment 
pro querente. 12 Mod. 503. Paſch. 13 Will. 3. At- 
kinſon v. Morrice. 

But if the agreement had been that A. had agreed 10 
give M. a coach and horſes for a year, and to repair the 
coach, and that for that M. promiſed ſo much money, then 
the repairing had been a condition precedent neceſſary to 
be averred. Per Holt Ch: Juſtice. 12 Med. 503. Paſch: 
13 V. 3. in S. C. 

Condition that A. ſhall do, and for the doing B. ſpall 
pay, is a condition precedent, but time fixed for payment will 


verify the condition; per Holt Ch. Juſtice, 1 Salk. 171. 


Paſch. 13 Will. 3. B. R. Thorp v. Thorp. 

Where an award conſiſts of divers things, and one of 
them is void, and it be-expreſly ſaid, that upon perform- 
ance of that void thing, the other party ſhall do ſuch a thing, 
there the doing of the void thing is a condition precedent, 
and muſt be averred before action againſt the other for 
not doing his part; but where there be ſeveral things in 
an award, and ſome are good, and others not; and it is 
further ſaid, that upon performance premiſſorum the other 
ſhall releaſe for the purpoſe, there it ſuffices to make 
averment of performance of what is well awarded without 


3. in C. B. Lee v. Elkins; 

If A. makes a leaſe for five years to B. upon condition, 
that if B. pays him 100. within two years, that then he 
ſhall have a fee-ſimple in the lands, and make livery and 
ſeiſin to B. this paſſes the freehold immediately, and B. 
has a fee conditional; becauſe if the freehold was not to 
veſt in B. till the condition performed, it would be diffi- 
cult to determine in whom the frechold lay; for condi- 
tions may be inſerted in ſuch deeds as are perfected pri- 
vately, which might prove greatly prejudicial to ſtrang- 
ers. Lit. ſef?. 350. Co. Lit. 216, 217. 

But in caſe of a leaſe for life, with ſuch a condi- 
tion, the frechold paſſes not before the pe: 
. ormed z 


more; per Powell Juſtice. 12 Med. 588. Mich. 13 . 
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; But if a man grants an advowſon, Sc. (which 
2 years, > ſuch. condition, the rantee 
ſhall have no fee till the condition performed. Co. Lit. 


r ie th red 00 
217- 28 3 n ition that ir B. 
ik A. leaſes to B. for years, upon condition, that 
Fe — to A. Pe erin at a day, that B. ſhall have 
the fee; and before the day A. is attainted of treaſon and 
executed; now though the condition become impoſſible by 
the act and offence of A. yet B. ſhall not have a fee, be- 
cauſe à precedent} condition to increaſe an eſtate muſt be 
performed: and if it becomes impoſſible, no eſtate ſhall 
riſe, Co. Lit. 210. Alſo in equity, with reſpect to con- 
ditions precedent and ſubſequent, the prevailing diſtinc- 
tion ſeems to be, to relieve againſt the breach or non- 
petformance, whether the condition be precedent or \ſubſe- 
quent; where a compenſation can be made. 1 Vern. 79, 
167: As if A. conveys lands to B. &c. and their, heirs, 
upon truſt; that if C. the ſon of A. within ſix months 
t the death of A. ſhould ſecure to truſtees 3000. for 
the younger children of C. then after ſuch ſecurity given, 
to convey to C. and his irs, and until the time for 
giving ſuch ſecurity, in truſt for the eldeſt ſon of C. and 
in deut of ſuch ſecurity, to convey to ſuch eldeſt ſon 
and his heirs, if C. dies before any ſuch ſecurity given, 
yet this condition, though precedent, being only in na- 
ture of a penalty, the intent of the truſt ſhall be regard- 
ed, which was to ſecure 500l. for the younger children. 
Chan. Ca. 39. „e n art 4g 2's 
If a ra covert, having power by will to deviſe 
lands, deviſes them to her executors, to pay 500 J. out 
of them to her ſon; provided, that if the father gives 
not a ſufficient releaſe of certain goods to her executors, 
that then the deviſe of the 500/. ſhould be void, and go 
to the executors, and after her death a releaſe is tendered 
to the father, and he refuſes, yet upon making the re- 
leaſe after, the money ſhall be paid to the ſon; for it 
was ſaid to be the ſtanding rule of the court, that a 
forfeiture ſhould not bind, where a thing may be done after, 
or a compenſation made for it; as where the condition is 
to pay money, Sc. and though it is generally binding, 
where there is a deviſe over, yet here, it being to go to 
the executors, it is no more than the law implies. 2 
Vent. 352. See more concerning conditions under title 


Bend. and Black. Com. 2 V. 152, 154, 155. And fee | 


Com. Dig. 2 V. tit. Condition, (p. 318, Sc.) per tot. 
CONDUITS, for water in London, ſhall be made and 
repaired, and the Lord Mayor and Aldermen may inquire 
into defaults therein, Sc. by the Stat. 35 H. 8. c. 10. 
CONE AND KEY. A woman at the age of fourteen 
or fifteen years might take the charge of her houſe, and 
receive cone and key : cone or colne in the Sax. ſignifying 
computus, ſo that ſhe was then held to be of competent 
years, when ſhe was able to keep the accounts and keys of 
the houſe—Femina in tali ætate poteſt diſponere domui ſuæ 
& babere cone & key. Brac. lib. 2. cap. 37. And there 
is ſomething to the ſame purpoſe in Glanv. lib. 7. c. 9. 
CONEY-BURROWS, Places where conies or rab- 
bits breed and haunt, Fc. Commoners cannot lawfully 
dig up coney-burrows in the common. Cope v. Marſhall 
Gal. Will. par. 2. fo. 51. : 
CONFEDERACY, (conſæderatio) Is when two or more 
combine together to do any damage or injury to another, 
or to do any unlawful act. And falſe confederacy between 
divers perſons ſhall be puniſhed, though nothing be put 
n execution: but this confederacy puniſhable by law be- 
tore it is executed, ought to have theſe incidents; firſt, 
it muſt be declared by ſome matter of proſecution, as 
making of bonds, or promiſes the one to the other; 
{eondy, it ſhould be malicious, as for unjuſt revenge; 
thirdy, it ought to be falſe againſt an innocent; and laſt- 
» It is to be out of court voluntarily. Terms de Ley. 
Where a writ of conſpiracy doth not lie, the confederacy 
i puniſhable : and inquiry ſhall be made of conſpirators 
confederators, who bind themſelves together, &c. ; 
CONFESSION, (confeſſio) Is where a priſoner is in- 
ed of treaſon or felony, and brought to the bar to be 
"Tagned; and his indictment being read to him, the court 
mands what he can ſay thereto; then either he confeſſes 
offence, and the indiftment to be true, or pleads Not 


formed; becauſe the livery may preſently work upon the 
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two ſeveral ends: and one is, that the criminal may confeſs 
the offence whereof he is indicted openly in the court, be- 
fore the judge, and ſubmit himſelf to the cenſure and 
judgment of the law; which confeſſion is the moſt certain 
anſwer, and beſt. ſatisfaction that may be given to the 


judge to condemn the offender; fo that it proceeds freely 


of. his own accord, without any treats or extremity uſed; 
for if the confeſſion ariſe from any of theſe cauſes, it 
ought not to be recorded: as a woman indicted for the 
atoms taking of à thing from another, being thereof 
arraigned, confeſſed the Ar. and ſaid that ſhe did it 
by commandment af her huſpand; the judges in pity 
would not record her confeſſion, but cauſed her to lead 
Net guilty to the felony ; whereupon. the jury found that 
the did the fact by compulſion of her huſband, againſt her 
will, for which cauſe ſhe was diſcharged., 27 Afi. pl. 
50. The other kind of confeſſion is, when the priſoner 
confeſſes the indictment to be true, and that he hath com- 
mitted the offence whereof he is indicted, and then be- 
comes an approver, or accuſer of others, who are guilty 
of the ſame offence whereof. he is indicted, or other 
offences with him; and then prays the judge to have a 
coroner aſſigned him, to whom he may make relation of 
thoſe offences, and the full circumſtances thereof. There 
is alſo a third fort of confeſſion, formerly made by an of. 
fender in felony, not in court before the judge, as the other 
two are, but before a coroner ina church, or other privi- 
leged place, upon which the offender, by the antient law 
of the land, was to abjure the realm. 3 Iyft. 129. 

. Confeſſion is likewiſe in civil caſes, where the defen- 
dant confeſſes the plaintiff's action to be good: by which 
confeſſion there may be a mitigation of a fine againſt 
the penalty of a ſtatute; tho' not after verdict, Finch. 
387.:. 2 Keb. 408. And there is a confeſſion indirectly 
implied, as well as directly expreſſed in criminal caſes ; 
as if the defendant, in a caſe not capital, doth not di- 
rectly own himſelf guilty of the crime, but by ſubmit- 
ting to à fine owns his guilt; whereupon the judge may 
accept of his ſubmiſſion to the King's mercy. Lamb. 
kb. 4. c. 9. By this indirect confeſſion, the defendant 
ſhall not be barred to plead Not guilty to an action, &c. 
for the ſame fact: the entry of it is, that the defendant 
Poſuit ſe in gratiam regis, Sc. And of the direct confeſ- 
ion, quod cognovit indiftamentum, c. And this laſt con- 
feſſion carries with it ſo ſtrong a preſumption of guilt, that 
being entered on record, on indictment of treſpaſs, it 
eſtops the defendant to plead Not guilty to an action 
brought afterwards againſt him for the ſame matter: but 
ſuch entry of a confeſſion of an indictment of a capital 
crime, tis ſaid, will not eſtop a defendant to plead Not 
guilty to an appeal, it being in caſe of life, And where 
a perſon upon his arraignment actually confeſſes himſelf 
guilty, or unadviſedly diſcloſes the ſpecial manner of the 
fact, ſuppoſing that it doth not amount to felony, where 
it doth; the judges upon probable circumſtances, that 
ſuch confeſſion may proceed from fear, weakneſs, or ig- 
norance, may refuſe ſuch a confeſſion, and ſuffer the 
party to plead. 2 Hawk. 333. | . 

A confeſſion may be received, and the plea of Not 
guilty be withdrawn, though recorded. Rel. 11. The 


amination before juſtices of peace, in purſuance of the 
1 2 P. & M. c. 13. or 2& 3 P. & M. c. 10. upon 
a bailment, or commitment for felony; or taken by the 
Common law, upon an examination before a ſecretary of 
ſtate, or other magiſtrate, for treaſon or other crimes, is 
allowed to be given in evidence againſt the party confeſ- 
ſing; but not againſt others. Alſo two witneſſes of a 
confeſſion of high treaſon, upon an examination before a 
juſtice of peace, were ſufficient to convict the perſon ſo 
confeſſing, within the meaning of 1 Ed. 6. cap. 12. and 
5 & 6 £4. 6. cap. 11. which required two witneſſes in 
high treaſon ; unleſs the offender ſhould willingly con- 
kes Sc. But the 7 . 3. cap. 3. requires two wicneſſes, 
except the party fhall willingly without violence confels, 
Sc. in open court. 2 Hawk. P. C. 429. 

It has been held; that where-cver a man's confeſſion is 
made uſe of againſt him, it muſt all be taken together, 


and not by parcels. Vid. And no confeftion A 
| ore 


oy 


guilty, Sc. Confeſſion may be made in two kinds, and to | 


confeſſion of the defendant, whether taken upon an ex- 
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| judgment deprive the defendant of the privi- 
8 exceptions in arreſt of judgment, to faults 
apparent in the record. Eid. 333. A demurrer amounts 
to a confeſſion of the indiftment as laid, fo far, that if 
the indictment be good, judgment and execution ſhall go 
inſt the priſoner. Bro. 86. F. P. C. 156. H. P. C. 
246. And in criminal caſes, not capital, if the defend- 
ant demur to an indictment, &c. whether in abatement, 
or otherwiſe, the court will not give judgment againſt 
him to anſwer over, but final j 2 Hawk. 334. 
Where a priſoner confeſſes the fact, the court has no- 
ching more to do than to proceed to judgment againſt 
him. And, 1 7 in judicio pro judicato babetur 11 
Rep. 30. 4 Inſt. 66. . K 

| Eo: FESSOR, (Lat. confeſſor, confeſſionarius )Hath re- 
lation to private confeſſion of ſins, in order to abſolution: 
and the prieſt, who received the auricular confeſſion, had 
the title of confeſſor; tho improperly, for he is rather 
the confeſſee, being the pee to whom the confeſſion is 
made, This receiving the confeſſion of a penitent, was 

in old Engliſb to ſhreve or ſhrive; whence comes the word 
beſhrieved, or looking like a confeſſed or ſnrieved pet 
ſon, on whom was impoſed ſome uneaſy | ares he 
moſt ſolemn time of confeſfing was the day before Lent, 
which from thence is {till called Shrove-Tueſday. Cowel. 
_© CONFIRMATION, (confirmatio, from ve 8 con- 
e, 8 acere ) Is a conveyance of an eſtate, 
8 e, "wrongs man to ae, whereby a void- 


& 


able eſtate is made ſure and unavoidable; or a particular | 


eſtate is increaſed, or —_— made perfect. And tis 
a ſtrengthening of an eſtate formerly made, which is void- 
able, though not preſently void: as for example; a bi- 
_ ſhop granteth his chancellorſhip by patent, for term of 
the patentee's life; this is no void grant, but voidable 
by ho biſhop's death, except it be ſtrengthened by the 


confirmation of the dean and chapter. Confirmation, aut 
| 75 erficiens, cteſcens, aut diminuens : Perficiens, as if 
condition make a feoffment, and the feoffor 


confirm the eſtate of the ſecond feoffee: Creſcens, that 
doth always enlarge the eſtate of a tenant ; as tenant for 
Sc. Diminuens, as when the lord, 
of whom the land is holden, confirms the eſtate of his 
tenant, to hold by a leſs rent. 9 Rep. 142. 

The lord may diminiſh the Fury He his tenant by 


confirmation ; but not reſerve new ſervices, ſo as 


the former eſtate in the tenancy continues: and therefore 
if he confirm to the tenant, to yield him a hawk, &c. 
yearly, it is void. Lit. Sec. 539- 1 Co. Inft. 296. 
for years may be confirmed for part of the term, 

or 2 of the land, Cc. But it is otherwiſe of an eſtate 
of freehold, which being entire, cannot be confirmed for 
art of the eſtate. 5 Rep. 81. There may be a con- 
mation implied by law, as well as expreſs by deed ; 
where the law by conſtruction makes a confirmation of a 
grant made to another purpoſe : and a confirmation may 
enlarge an eſtate, from an eſtate held at will to term of 
years, Or a greater eſtate ; from an eſtate for years to an 
eſtate for life: from an eſtate for life, to an eſtate in tail, 
yo lap 3 tail to an eſtate in fee- 
ple. 1 Inf. 305. 142. er 263. But if 
the confirmation be 3 leſſee for lie & years, of 
his term or eftate, and not of the land, this doth not in- 
creaſe the eſtate, though if the leſſor confirm the land, to 
have and to hold the land to the leſſee and his heirs, this 


will inlarge the eſtate, and ſo of the reſt. Co. Lis. 299. 


Plowd. 40. : 
In every confirmation, there muſt be a precedent 
rightful or —.— eſtate in him to whom made, or he 
muſt have the poſſeſſion of the thing as a foundation for 
the confirmation to work upon; the confirmor muſt have 
ſuch an eſtate and property in the land, that he may be 
thereby enabled to confirm the eſtate of the confirmee ; 
the precedent eſtate muſt continue till the confirmation 
come, ſo that the eſtate to be increaſed comes into it; 
- it b required m_ both theſe eſtates be lawful. Co. 
it. 296. 1 Rep. 146. og. 15. If one 
have SIN paſture . 18 Sh he con- 
firms the eſtate of the tenant of the land, 8 
if a 


of the common, but it remains as it was before: 


man have a rent out of the land, and he doth confirm the 
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eth. Lit. See. 537. 


after leaſes the land to another perſon for years; and he 
in reverſion confirms the laſt leaſe, and after that the 
firſt leaſe, this is not good the ſecond leſſee hath an in- 
tereſt before by the confirmation of him in reverſion. But 
in a like caſe, confirmation of the firſt leaſe, after the 
ſecond was confirmed, was held good: for the leaſe takes 
no intereſt by the confirmation, but only to make it 
durable and effectual. Moor, c. 180. 1 Inſt. 296. Plowd. 
10. If a diſſeiſee confirm the land to the diſſeiſor but for 
one hour, one week, a year, or for life, Sc. it is a 

confirmation of the eſtate for ever : and if he confirms the 
eſtate of the diſſeiſor without any word of heirs; he hath 
a fee · ſimple; and if a diſſeiſor make a gift in tail, and 
the diſſeiſee doth confirm the eſtate of the donee, it ſhall 
enure to the whole eſtate : alſo if the diſſeiſor enfeoffs 4 


eſtate of B. for his life; this ſhall extend to his compa- 
nion, and for the whole fee ſimple. Co. Lit. 291, 297, 
299; But where the eſtate is divided, it is otherwiſe; as 
if there be an eſtate for life, the remainder over, there 
the confirmation may be of either of the eſtates : and if 
the leſſee of a diſſeiſor, of a leaſe for 20 years, make a 
leaſe for 10 years; the diſſeiſee may confirm to one of 
them, and not to the other. 1 Cro. 472. 5 Rep. 81. 
If a diſſeiſor or any other make a leaſe for years to begin 
at a day to come, a confirmation to the leſſee before the 
leaſe begins will not be good; for there is no eſtate in 
him. Co. Lit. 296. 8 

The tenant in tail of land hath a reverſion in fee ex- 
pectant; in this caſe, the confirmation of the eſtate- tail 
will not extend to the reverſton. And if my diſſeiſor 
make a leaſe for life, the remainder in fee, and I confirm 
the eſtate of the teriant for life; this ſhall not confirm 
the eſtate of him in remainder : but if I confirm the re- 
mainder eſtate, without any confirmation to tenant for 
lite, it ſhall enure to him alſo. Co. Lit. 297, 298. If 
lands are given to two men, and the heirs of their two 
bodies begotteri, and the donor confirms their eſtates in 
the lands, to have and to hold to them two and their 
heirs; this ſhall be conſtrued a joint eſtate for their lives, 
and after they ſhall have ſeveral inheritances. Co. Lit. 
299. Tenant in tail, or for life of land, lets it for 
years, if after he makes a confirmation of the land to the 
leflee for years, to hold to him and his heirs for ever, 
the leſſee hath only an eſtate for the life of the tenant in 
tail, Sc. and therein his leaſe for years is extinct. Li. 
Seck. 606. | | s 

A freehold for life, and term for years, it is ſaid, can- 
not ſtand together of the ſame land, in the ſame perſon. 
1 Nelſ. Abr. 480. If a feme leſſee for years marries, and 
the leſſor confirms the eſtate of huſband and wife, to hold 
for their lives, by ſuch a confirmation the term will be 
drowned ; and the huſband and wife are joint-tenants for 
their lives. Co. Lit. 300. But if the feme were leſſce 
for life, then by the confirmation to huſband and vife 
for their lives, the hufband holdeth only in right of his 
wife for her life ; but ſhall rake a remainder for his life. 
Thid. 299. Confirmation to leſſee for life, and a ſtranger 
to hold for their lives, is void, for there is no privity: 
but tis otherwiſe, if for years. 2 Danv. Ar. 141. It 
tenant for life grant a rent- charge, Sc. to one and his 
heirs, he in reverſion is to confirm it, otherwiſe tis 
only for the life of tenant for life. Lit. 529. A tenant 
for life, and remainder-man in fee, join in a leaſe, this 
ſhall be taken to be the leaſe of tenant. for life, rey 
his life, and confirmation of him in remainder : thoug 
after the death of tenant for life, it is the leaſe of him in 
remainder, and confirmation of tenant for life. 6 Rep. 
18. 1 Nelſ. Ar. 481. | 


a confirmation of his eſtate for life ; by this he hatl 
loſk the privilege annexed to his eſtate for years. 8 Keb 
76. Acceptance of rent in ſome caſes makes a con- 
firmation of a leaſe: and if a man leaſes for life, refer” 
ing rent upon a condition of re-entry ; if after the w_ 
dition is broken, by non-payment of the rent, the lefior 


diſtrains for the ſaid rent, this act ſhall be a confirmatte . 


0 a 


eſis whith ths wane bath itfihe land, the rent remain. 
Tenant for life makes a leaſe for years to a man, and 


and B. and the heirs of B. and the diſſeiſee confirms the 


If leſſee for years, without impeachment for waſte, ac 
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de c me leaſe, ſo as he cannot enter. 2 Dunp. 128, 129. 
1. rſon may defeat by his entry, he may make 
by his confirmation. Co. Lirt. 300. But none can 


* 


What 
oy unleſs he hath a right at the time of the grant; 
he that hath but a right in reverſion cannot enlarge the 
eſtate of a leſſee. 2 Danv. 140, 141. And where a per- 
ſon hath but intereſſe termini, he hath no eſtate in him, up- 
on which a confirmation may enure: Co. Lite. 290: , 

As confirmation is to bind the right of him who makes 
it; but not alter the nature of the eſtate of him ta whom 


made z it ſhall not diſcharge a candition. Popb. 51. If 


A. enfeoffs B. upon condition, and after A. confirms the 
eſtate of B. yet the condition remains: though if B. had 
enfeoffed C. ſo that the eſtate of C. had been only ſubject 
to the condition in another deed, and after A. had con- 
firmed the eſtate of C. this would have extinguiſhed the 
condition, which was annexed to the eſtate of B. 1 Rep. 
14%. A confirmation will take away a condition annex- 
ed by law: and by confirmation, a condition after broken 
in a deed of — is extinguiſhed. 1 Co. Rep. 146. 
Confirmations may make a defeaſible eſtate good; but 
cannot work upon an eſtate that is void in law. Co. 
Litt. 295. | 
A — of letters patent, which are void ag 
they are againſt law, is a void confirmation: 1 Lill 
Abr. 295. If there be lord and tenant, and the tenant 
having iſſue is attainted of felony, if the King pardons 
him, and the lord confirms his eſtate, and the tenant dies, 
his iſſue ſhall not inherit, but the lord ſhall have it 
inſt his own confirmation: for that could not enable him 
to take by deſcent, who by the attainder of his father was 
diſabled. 9 Rep. 141. Grants and leaſes of biſhops not 
warranted by the Stat. 32 H. 8. c. 28. muſt be confirm- 
ed by dean and chapter: and and leaſes of par- 
ſons, Sc. by patron and ordinary. 1 If. 297, 300, 
301. Biſhops may grant leaſes of their church - lands for 
three lives, or twenty-one years, having the qualities re- 
quired by 32 H. 8. c. 28. and concurrent leaſes for 
twenty - one years, with confirmation of dean and chapter, 
See 1 El. c. 4. & c. 19. 
his prebendary, and 
it; this Mall bind the ſucceeding biſhop, without confir- 
mation of dean and chapter, becauſe che patronage is 
of the of the biſhoprick ; but it mall 
ind the preſent biſhop, &c. 2 Dan. 139. If a par- 
ſon grants a rent, the confirmation of the patron and 
biſhop is ſufficient without the dean and chapter, and 
ſhall be good againſt the ſucceſſor biſhop. 7hid. 140. 
The dean of Wells may pals his poſſeſſions, with the aſſent 
of che chapter, without any confirmation of the biſhop. 
Bid. 135. Leaſes of biſhops are affirmed ex 
conſenſu decant & totius capituli. A confirmations in na- 
ture of a releaſe, and in ſome things is of 
and in this deed, it is to recite the eſtate of the te- 
nant, as alſo of him that is to confirm it; and to mention 
the conſideration: the words ratify and confirm, are com- 
monly made uſe of; but the words give, grant, demiſe, Cc. 
by implication of law, may enure as a confirmation. 1 


bp. 293. Weſt. Symb. 1. p. 457. As to confirmation of 


biſhops, fee Black. Com. 1 V. 378, 380. 

CONFISCATE, From the Lat. confiſcare, aud that 
from ſous, which ſignifies metonymically the Emperor's 
treaſure: and as the Nomans ſay, ſuch goods as are for- 
feited to the Emperor's treaſury for any offence are don 
confiſcate, ſo we ſay of thoſe that are forfeited to our King's 
Exchequer. And ehe title to have theſe goods is given to 
the King by the law, when · they are not elaimed 
ther : as if a man be indicted for ſtealing the of 
mother perſon, when they are in truth his own proper 
Eat and when the goods are brought in count againſt 


be diſclaims them, he ſhall loſe the s, although that 
afterwards he be acquitted of the a and the King 
have them as confiſcated ; but *tis otherwiſe if he 

not diſclaim them; It is the ſame where s are 
nds in the poſſeſſion..of a felon, if he diſavows . them, 
ad afterwards is attainted for other goods, and not for 
for there the goods which he diſavows are con- 
oats to the King; but had he been attainted for the 
ame goods, they-thould uld have been ſaid to be forfeited and 


If a prebend leaſes parcel of 
biſhop, who is patron, confirmg 


force : | under certain forms and conditions; 3s, that the 


ſome | 


and he is aſked-what he ſays to. the ſaid goods, if 


Ci: Or: N 


nat confiſcate. So if an appeal of robbery be brought, and 
the plaintiff leaves aut ſome of his goods, he ſhall not be 
received to enlarge his * and foraſmuch as there is 
none to have the goods fo left aut, the King ſhall have 
them as confiſcate, according to the rule, uad nen cages 
chritus, capit fiſews. Staund. P. C. lib. 3. cap. 24. Goods 
canfiſcated are generally ſuch as are arreſted and ſeized 
for the King's uſe: but confiſcare and forisfacere are ſaid 
io be Huhn; and dens confiſcate are bone foriifatta. 3 
Inj. 227. See Black. Com. 1 V. 399. 4 L. 370. 
. CONFORMITY to the church of Exgland. See 
Stat. 1. Elig. c. 3; Hei and Recuſaut. i 
CONFRAIRIE, (casfrateruitas) A fraternity, bro- 
therhood, or ſociety; as the canfrairie de $7. George, or 
les chevaliers de la bley gartier, the honourable ſociety pt 
the knights of the garter. | . 

CONFRERES, (confrajres) Brethren in à religious 
houſe; fellows of one and the ſame focjery. Stat. 32 
Octo Nl. 1e by es good f 

» Property by Where goods QI [wo 

perſons are ſo intermixed, that the ſeyeral portions can 
no longer be diſtinguiſhed, if the intermixture be by con- 
ſent, tis ſup the proprietors have an intereſt in 
common, in proportion to their reſpective ſhares: but; 
if one wilfully intermixes his money, corn, or hay, with 
that of another man, without his approbation or know- 
ledge, or caſt gold in like manner into another's melting 
pot or crucible, our law dqes not allow apy remedy in 
ſuch caſe; but gives the entire property, without any ac- 
count, to him, whoſe original domymop (or property) is 
inyaded and endeavoured to be rendered uncertain, with- 
out his own conſent. Black, Com. 2 V. 405. 

CONGEABLE, (from the Fr. conge, j. e. leave or — 
miſſion) Signiſies in our law as much as layful, or law- 
fully done, or done with permiſſion : as entry congea- 


ble, &c: Lit: ged. 4200 . 

words. When the original writ is delivered in the . 
What ſaith Sir R. and name one of the parties, c. ' 
King's licence or permiſſion ſent to 4 dean and chapter to 
his Reagipgs, the King of Euglaud, as ſovereign patron 
when ever they became yoid, inveſting them fult per 


 CONGE DACC ORDER, (Ni.) Leave to accord or 
agree; mentioned in the ſtatue of fines, 18 Ed. 1. in theſe 
ſence of the parties before juſtices, a pleager ſhall ſay 
Sir juſtice onge Saccorder Ad che juitice ſhall fay to-him, 
CONGE D*ESLIRE, (H. i. c. leave co chooſe) Is the 
oc to che election of a biſhop, when apy e 
ames yacant. According to Gsuyn, in his pre face $0 
of all biſhopricks, and other eccleliaftical benghges, had 
of ancient time free appointment of all church 9 
4 


aum & anuulum, and afterwards by his letters patent; 


and in ꝓroceis of time he made the election over to others, 


y ſhould 
at every vacation, before they chooſe, demand of the 
King cage d'gfire ; that is leave to proceed to election, 
and then after the election, to crave his roy al aſſent, Sc. 
And he affirms chat King Jabs was the firſt that granted 
this; which was afterwards .confirm'd by Hef. M gt. 1. 
3 Ed. 1. cap. 1. And by 4riiquli Cleri, 25 Ed. 3. cap. 
1: All che pralacies in Eugland were conterted at t 

leaſute of the King, aud the perſons invelted by the 
King's delivery of a Kaff and ripg; till &rabbiſbop A 
denied. this royal prerogative ; and prevailed with Pope 
Paſchel to POSTER cuſtom by a ſolemn canon; at- 
ter which, the firſt hiſho ov ma in by 5 regular elec- 
tion, was Roger hiſhop f Saliſpur, anno 3 H. 1. 
By ſtatute, no man is to be praſented to the fee of 
Name for the dignity of a biſhop, Cc. but clectiqu is to 
be by che King's. conge d eſire, or licence, tp slect the per- 
ſon named bythe King; which the dean and chapter myſt 
do in twenty days, or they will iocur a græmunire: andi if 
they fail to make eleqtion, the King is to nominate, Sc. 
Hy his lattots Patent. 25 W. 8. c. 20. "The 4 Ed. G. c. 
6. ouſted the vrit of conge d eſire, and impowereg 
King, to odllate to. an archbiſhopriele or biſhoprick, ab- 
ſolutely hy Jetters patent; But this ſtatute was repealed 
by 1 M. cap. 2. though the election by conge daftre, as 
.nowamade; ſcems tobe little mare han form. Hee $ E. 
c..1..avd gg El. c. 8. and Black. Com. 1 V. 379, 382. 4A 
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. CONGIUS, An ancient meaſure; containing about a 
 pallon and a pint. ——E! reddat gitnque congios ceræ & 
unum Yadromelli, Sc. Charta Edmondi Regis, anno 946. 
CONINGERIA, A coney-burrow, or warren of co- 
nies, —/tem dicunt, quod idem dominus poteſt capere in dua- 


bus coningeriis quas habet infra, &c. 100 cuniculos per an- 
num, & valet quilibet cuniculus 2 d. Inquif. anno 47 H. 3. | , 


CONJUGAL RIGHTS. A ſuit for reſtitution of con- 
jugal rights is one of the ſpecies of matrimonial cauſes : 
and is brought when either the huſband or wife is guilty 
of the injury of ſabtraction, or lives ſeparate from the 
other without any ſufficient reaſon ; in which caſe the ec- 
cleſiaſtical juriſdiction will compel them to come toge- 
ther again, if either party be weak enough to deſire it, 
contrary to the inclination of the other. Black. Com: 3. 
V. CO + 
CONTURATIO, Is an oath ; and conjuratus, the fame 
with conjarator, viz. one who is bound by the ſame oath. 
Conjurare is where ſeveral affirm a thing by oath. Mon. 
Axel. Tom. 1. p. 207. 


CONJURATION, (conjuratio) Signifies a plot or 


compact made by perſons combining by oath, to do any 
ublick harm: but it is more eſpecially uſed for the hav- 
ing perſonal conference with the devil, or ſome evil ſpi- 
rit, to know any ſecret, or effe& any purpoſe. The 
difference between conjuration and withcraft is, that a per- 
ſon uſing the one endeavours by prayers and invocati- 
ons to compel the devil to ſay or do what he commands 
him; the other deals rather by friendly and voluntary 
conference, or ment with the devil or familiar, to 
have his defires ſerved, in lieu of blood or other gift of- 
fered. And both differ from enchantment or ſorcery ; be- 
cauſe they are perſonal conferences with the devil, and 
| theſe are asit were but medicines and ceremonial forms of 
words uſually called charms, without apparition. Cowel. 
Hawkins, in his Pleas of the Crown, lib. 1. pag. 5. ſays 
that conjarors are thoſe, who; by force of certain magick 
words, endeavour to raiſe the devil; and oblige him to 
execute their commands; Witches are ſuch who by way 
of conference batgain with an evil ſpirit, to do what they 
defire of him: and ſorcerers are thoſe who by the ufe of 
certain ſuperſtitions words; or by the means of images; 
Sc. are ſaid to produce ſtrange effects, above the ordi- 
nary courſe of nature. All which -were anciently pu- 
niſhed in the fame manner as hereticks, by the writ de hæ- 
retico comburendo; after a ſentence in the eccleſiaſtical court: 
and they might be condemned to the pillory, Sc. upon 
an indictment at Common law. 3 ft. 44. H. P. C. 38. 
The Stat. 1 Fac. 1. c. 12. againſt conjuration and witch- 
craft is repealed ; and no profecution ſhall be commenced 
on the ſame: but where perſons pretend to exerciſe any 
kind of witchcraft or conjuration, Cc. Or undertake to 
tell fortunes, or from their ſkill in any crafty ſcience to 
diſcover where $ ſtolen or loſt may be found; upon 
conviction, ſhall be impriſoned a year, and ſtand in the 
pillory once in every quarter, in ſome market- town, and 
may be ordered to give ſecurity for their good behaviour, 
by Stat. 9 Ged. 2. c. 5. See 3 Infl. 45, 46. H. P. C. 6, 
7. Black. Com. 4 V. 60, 429. | 

CONQUEST, Countries got by, what laws to have for 
government. See Ning, and Black. Com. 2 V. 48, 242. 

CONSANGUINEO, Is a writ mentioned in Reg. 

: oy de ado, proavo & confanguineo, Fc. f. 226. 

_ CONSANGUINEUS FRATER, A brother by the 
father's fide. Black. Com. 2 V. 232. 

. CONSANGUINITY, (conſangninitat) Is a kindred 
by blood or birth: as affinity is a kindred by marriage : 
and it is conſiderable in the diſcent of lands, who ſhall 

take it as next of blood, Cc. And alſo in adminiſtrations, 
which ſhall be granted to the next of kin. Vide Black. 

Com. 1 Vol. 434. 2 V. 202. and a very excellent table of 
conſanguity. Black. Com. 2 V. 203. 

CONSCIENCE, courts of. Thefe are courts for re- 
covery of ſmall debts, conſtituted by act of parliament, 
in London, and Weſtminſter, &c. and other trading and po- 
pulous diſtricts. See Black. Com. 3 V. 81, Se. 

CONSECRATION, See Biſhops, Church. 

CONSENT. In all cafes when any thing executory is 
created by deed, it may, by conſent of all perſons that 


were parties to the creation of it by their deed, be de- 


feated and annulled, and therefore it was ſaid, that 


* 


„ $ 
* 
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warranties, recopniſances, rents, charges, annuities, co- 
venants, leaſes for years, uſes at Common law, Ge. may, 
by a defeaſance made with the mutual conſent of all thar 
were ies to the creation of them by deed, be anny]- 
led; diſcharged, and defeated: 1 Rep. 114. Hill. 28 
Ehiz. in Albany's Caſe.. | 
A conſent ex poſt. fatto is not of any ſignification ; for 
it cannot be had for things which cannot be otherwiſe , 
per Vaughan Ch. J. Mod. 312. Paſch. 22 Car. 2. iy 
Chanc. in caſe of Fry v. Porter. ; | 
The conſent of the heir makes good a void deviſe. 
Chanc. Caſes, Trin. 23 Car. 2. Lord Cornbury v. Middleton. 
1 C. C. 208. Conſent of remainder-man for life, tho' but 
verbal, is binding, and decreed to confirm building 
leaſes accordingly; 2 Chan. Caſes 28. Paſch. 32 Car. 2. 
Sidney v. The Earl of Leiceſter: Conſent to a trial of a 
title to land in another county than where the land lies will 
not help, it being an error, though ſuch conſent be of 


record; agreed per cur': 2 Show. 98. pl. g7. Paſth: 


1 32 Car. 2. B: R. Lord Clare v. Reach. 


A burgeſs of a corporation conſenting to be turned out from 
his burgeſs's place, and the common council of the cor- 
poration removing him accordingly, does not amount to 
a reſignation, and a peremptory mandamus was granted 
to. reſtore him. 22 Rep. 450. Hill. 8 Am. B. R. 
The Quern v. Mayor of Glouceſter. 1 

CONSEQUENTIAL Jaſes or damages. It is a fun- 
damental principle in law and reaſon, that he that does the 
firſt wrong ſhall anſwer for all conſequential damages. 
12. Mod. 639. Per cur. Hill. 13 Will. 3. in caſe of Roſ 
well v. Prior; (but this admits of limitation.) Though 
a man does a lawful thing, yet if any damage do there- 
by befal another, he ſhall anſwer if be could have avoided 
it; and this holds in all civil caſes. As if a man lops 4 
tree, and the boughs fall upon another ipſo invito, yet an 
action lies. So it a man /boots at butts, and hurts ano- 
ther unawares. So if I have land thro' which a river 
runs to your mill, and I lop the ſallows growing on the 


river fide which accidentally ſtop the water ſo as your mill 


is hindered. So if I am building my own houſe, and 4 
piece of timber falls on my neighbour's houſe, and breaks part 
of it. So if a man aſſaults me, and I lift up my ſtaff to 
defend myſelf; and ſtrite another in lifting it up; but 'tis 
otherwiſe in criminal caſes, for there at7us non facit reum 
nifi mens fit rea: Per Raymond J. Arg. Raym. 422, 423. 
Hill. 33 & 34 Car. 2. B. R. 

If I have a pond, I cannot fo let it out that it ſhall 
drown my neighbour's land. Arg. Het. 119. cites 6 Ed. 
4, 6. If a ftranger drive my cattle upon your land, whereby 
they are diftrained by you, I ſhall recover againſt the 
ſtranger for this diſtreſs by you; per Baron Altham, Arg. 
Lane 67. cites 9 Ed. 4. 4. A ſmith pricks the horſe of a ſer- 
vant being on his journey to pay money for his maſter 
to ſave the penalty of a bond, both the maſter and ſer- 


| vant may have their ſeveral actions on the caſe for the 


ſeveral wrongs they have thereby ſuſtained ; per Coke 
Ch. J. 2 Bull. 344. Hill. 12 Fac. in Caſe of Everard v. 


wry | 1 
here one is party to 4 fraud, all which follows by 
reaſon of that fraud, ſhall be ſaid as done by him. Arg. 
Cro. J. 469. Hill. 15 Jac. B. R. in Caſe of Southern v. 
How. Action lies for threatening workmen to maim and 
roſecute them, whereby the maſter loſes the ſelling of 
his goods, the men not daring to go on with their work. 
Cro. F. 567. pl. 4 Paſch. 18 Jac. B. R. Garret v. 
| Taylor. A. breaks the fence of B. by which cattle get 
into Cs ground, C. ſhall have eaſe againſt A. but not 
treſpaſs. Per Roll. Sty. 131. Mich. 24 Car. B. R. in 
the Caſe of Sir A. A. Cowper v. St. Fohn. If A. beats 1. 
borſe by which be runs on B. A. is the treſpaſſer, and not 
I. 2 Salk. 638. Per cur. Paſch.7 M. 3. B. R. in Caſe 
Gibbon v. Pepper. + 


He that makes a fre in his field muſt ſee that it does no 


harm, and anſwer the damage if it does; but if a ſud- 
den ſtorm riſeth which he cannot ſtop, it is a matter © 
8 and he muſt ſhew it. 1 Salk. 73. Pl. 4. Micl. 
9 Hill. 3. B. R. Turbervil v. Stamp. If a man keep* 1 
beaſt of a ſavage nature, as a lion, &c- it is at his perl 
to keep him up, and he is anſwerable for all the _ 
quences of his getting looſe ; per Raymond Ch. J. _ 


/ 
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187. Mich. 4 Geo. 2, B. R. in the Caſe of The King v. 
ins. See Black. Com. 3 V. 193. 

ONSERVATOR, (Lat.) A protector, preſerver, 
or maintainer; or a ſtanding arbitrator, choſen and ap. 
pointed as a guarantee to compoſe and adjuſt differences 
chat ſhould ariſe between two parties, Sc. Paroch. An. 


tig. p. 513- r 
1 CONSERVATOR OF THE PEACE, (conſervator 
vel cuſtos pacis) Is he that hath an eſpecial charge to ſee 
the King's peace kept: and of theſe conſervators Lam- 
bard ſaith, That before the reign of Ed. 3. who firſt cre- 
ated juſtices of the peace, there were divers perſons that 
by the Common law had intereſt in keeping the peace; 
ſome whereof had that charge by tenure, as holding 
lands of the King by this ſervice, &c. And others as inci- 
dent to their offices which they bore, and ſo included in 
the ſame, that they were nevertheleſs called by the name 
of their office only : alſo ſome had it ſimply, as of itſelf, 
and were thereof named cuſtodes pacis, wardens or conſer- 
vators of the peace. The chamberlain of Cheſter is a 
conſervator of the peace in that county, by virtue of his 
office. 4 Inſt. 212. Sheriffs of counties at Common 
law are conſervators of the peace ; and conſtables, by the 
Common law were conſervators, but ſome ſay they were 
only ſubordinate to the conſervators of the peace, as they 
are now to the juſtice. Pct 
The King's majeſty is, by his office and dignity royal, 
the principal conſervator of the peace within all his do- 
minions; and may give authority to any other to ſee the 
peace kept, and to puniſh ſuch as break it : hence it is 
uſually called the King's peace. The Lord Chancellor 
or Keeper, the Lord Treaſurer, the Lord High Steward 
of England, the Lord Mareſchal, and Lord High Con- 
ſtable of England, (when any ſuch officers are in being) 
and all the juſtices of the court of King's Bench, (by vir- 
tue of their offices) and the Maſter of So Rolls, (by pre- 
ſcription) are general conſervators of the peace through- 
out the whole kingdom, and may commit all breakers of 
it, or bind them in recogniſances to keep it : the other 
judges are only ſo in their own courts. The Coroner is 
alſo a conſervator of the peacewithin his own county; as 
is alſo the Sheriff, and both of them Ke a recog- 
niſance or ſecurity for the peace. Conſtables, tything- 
men, and the like, are alſo conſervators of the peace 
within their own juriſdictions; and may apprehend all 
breakers of the peace, and commit them till they find 
lureties for their keeping it. Black. Com. 1 V. 350. 
CONSERVATOR OF THE TRUCE AND SAFE 
CONDUCTS, (conſervator induciarum & ſalvorum regis 
conduzuum) Was an officer appointed by gs let- 
ters patent, whoſe charge was to inquire of all offences 
done 2 the King's truce and ſafe conducts upon the 
main ſea, out of the liberties of the cinque ports, as the 
admirals cuſtomably were wont to do, and ſuch other 
things as are declared. 3 Hen. 5. c. 6. Two men learned 
in the law were joined to conſervators of the truce as aſſo- 
clates: and maſters of ſhips ſworn not to attempt any 
thing againſt the truce, Sc. And letters of requeſt and 
marque were to be ted when truce was brok- 
en at ſea, to make reſtitution. Stat. 4 H. 5. c. 7. See 
l 4V. 69. N | 
here was anciently a conſervator of the privileges of the 
Hoſpitallers and T 17 Ag Wet. 2. hh 1 
poration of the great level of the fens conſiſts of a govern- 
or, fix bailiffs, twenty conſervators, and commonalty. 
Vat. 15 Car. 24 c. 17. s 
CONSIDERATIO CURL, Is often mentioned in 
law pleadings, and where matters are determined by the 
court. 1deo conſideratum eſt per curiam, i. e. Therefore it 
s conſidered and ad} — 42 the court; for confidera- 
0 curie is the judgment of the court. In the entry of a 
Judgment for debt; it concludes thus: Ideo conſideratum 
roll cur, quod pred. A. recuperet verſus prefat. B. de- 
cn ſuum necnon, t. pro damnis fuis Qt. quam pro miſ; 
eg Sc. et præd. B. in mia, c. 
CONSIDERATION, ( confideratio) Is the material 
2 or quid pro quo, of any contract, without which it 
Fo not be effectual or binding. This conſideration is ei- 
expreſſed ; as when a man bargains to give ſo much, 


for à thi - . # 
11 * 7 or to ſell his land for 100). or grants 
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one will marry my daughter, or build me. a houſe, Sc. I 
will give him a certain ſum of money; or one agrees for 
205. to do a thing. Or it is implied, when the law itſelf 
enforces a conſideration ; as where a perſon comes to an 
inn, and there ſtaying eats and drinks, and takes lodg- 
ing for himſelf and horſe, the law preſumes he intends to 
pay for both, though there be no expreſs contract for it; 
and therefore if he þ Forte not the houſe, the hoſt may 
ſtay his horſe : and fo if a taylor makes a garment for ano- 
ther, and there is no expreſs agreement what he ſhall have 
for it; he may keep the clothes till he is paid, or ſue the 
party for the fame: 5 Rep. 19. Plowd. 308. Dyer 30, 
337+ ,, Alſo there is a conſideration of nature and blood; 
and valuable conſiderations in deeds and conveyances : 
but if a man be indebted to divers others, and in con- 
ſideration of natural affection, gives all his goods to his 
ſon, or other relation, this ſhall be conſtrued a fraudu- 
lent gift, within the Stat. 13 Eliz. c. 3. becauſe that act 
intends a valuable conſideration. Terms de Ley. 

| Conſiderations of natural love, affection, marriage, Sc. 
are good to raiſe uſes to a man's family : if the uſes are 
limited to a ſtranger, then it muſt be for a valuable con- 
ſideration, not for love, affection, Sc. 1 Inft. 271. 1 
Rep. 176. A ſale can never be without a valuable con- 
ſideration: though the law eſtabliſhes free gifts without 
the ſame: Noy's Max. 87. Hob. 230. A conſideration 
ought to be matter of profit and benefit to him to whom 
it is done; by reaſon of the charge or trouble of him 
who doth it. Cro. Car. 8. If a perſon hath diſburſed 
ſeveral ſums for another, without his requeſt, and after- 
wards ſuch other ſays, that in conſideration he hath paid 
the ſaid ſums for him, he promiſes to pay them : this is 
no conſideration, becauſe it was executed before. But it 
will be otherwiſe, if the ſums were paid at the requeſt of 
the other. Moor 220. Cro. Eliz. 282. A mere yolun- 
tary curteſy will not be a good conſideration of @ pro- 
miſe : but the value and proportion of the conſideration 
is not material, to maintain an action; for a ſhilling or 
a penny, is as much binding as 100 J. Though in theſe 
caſes, the jury will give damages proportionably to the 
loſs. Hob. 4. 10 Rep. 76. 

A conſideration that is void in part, 'is void in the 
whole : and if two conſiderations, be alledged, and one 


of them is found falſe by the jury, the action fails. Hob. 


126. Cro: Eliz. 848. But if there be a double conſi- 
deration, for the grounding of a promiſe, for the breach 
whereof an action is brought; though one of the con- 
ſiderations be not good, yet if the other be good, and the 
romiſe broken, the action will lie upon that breach: 
or one conſideration is enough to ſupport the promiſe. 
1 Lill. 297. A conſideration muſt be lawful, to ground 
an aſſumpfit. 2 Lev. 161. Where conſiderations are va- 
luable, and conſiſt of two or more parts, there the per- 
formance of every part ought to be ſhewn. Cro. EI. 
579. If a deed expreſs a conſideration of money, on a 
purchaſe, it is ſaid this will be no proof on a trial that 
the money was actualhy paid; but it is to be made out by 
roof of witneſſes. Style's Rep. 169. In caſe a deed of 
eoffment be made of lands; or a fine and recovery be 
aſſed, and no conſideration is expreſſed in the deed, Sc. 
ho the doing thereof, it ſhall be intended by the law, 
that it was made in truſt, for the uſe of the feoffor or 
conuſor ; for it ſhall be preſumed he would not part with 
his land without a conſideration, and yet the deed ſhall 
be conſtrued to operare ſomething, and that which is moſt 
reaſonable, 1 Lill. Ar. 299. | 4: 5 
CONSIGN, Is a word uſed by merchants, where 
goods are aſſigned or delivered over to a factor, &c. Lex 
Mercat. | 
CONSILIUM, (dies conſilii) Was a time allowed for 
one accuſed to make his defence, and ariſwef the charge 
of the accuſer In aliis querat accuſatus conſilium, & ha- 
beat ab amicis & paribus ſuis, quod nullo jure debet defendi, 
Sc. H. 1. c. 46 Itis now uſed for a ſpeedy day ap- 
pointed to argue a demurrer; which the court grants af- 


terthe demurrer joinedon reading the record of the cauſe, 

Sc. See Black. Com. 4 V. 349. : 
CONSIMILI CASU, writ of entry in: A writ of en- 

try: This and the writ in caſu proviſo lay not at Common 


—— 


or other lands; or where I promiſe that if 


law, but are given by ſtatute, Gloc. 6 Ed. 1. c. 7. and Vm. 2 
EN 13 Ed. 
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13 Ed. 1. c. 24. for the reverſioner after alienation; but 
during the life of the tenant in dower, or other tenant for 
life, Fe F. N. B. 205, 206. Black. Com. 3 V. 183. n. 

CONSISTOR, A magiſtrate fo called; teſtibus Ro- 
gero de Gant. Willielmo coſiſtore Ceſtriæ, c. Blount. 

CONSISTO RT, (conſſtorium) Signifies as much as 
prætorium, or tribunal: it is commonly uſed for a coun- 
cil-houſe of eccleſiaſtical perſons, or place of juſtice in 
the ſpiritual court; a ſeſſion or aſſembly of prelates. And 
every archbiſhopand biſhop of every dioceſe hath a con- 
ſiſtory court, held before his chancellor, or commiſfary in 
his cathedral church, or other convenient place of his dio- 


ceſe, for eccleſiaſtical cauſes. 4 Inf. 338. The biſhop's 


chancellor is the judge of this court, ſuppoſed to be ſkille 
in the Civil and Canon law: afid in places of the dio- 
ceſe, far remote from the biſhopꝰs con/ifory, the biſhop ap- 
points a commiſſary (commiſſarius foraneus) to judge in 
cauſes within a certain diſtrict, and a regiſter to enter his 
decrees, Sc. 2 Rol. Ar. 286. Seid. Hiſt. of Tithes, 41 3,41 4- 
CONSOLIDATION, (conſlidatid) Is uſed for the 
- uniting of two benefices into one. Stat. 37 H. 8. c. 21. 
Which union is to be by the aſſent of 1 
and incumbent, Sc. and to be of ſmall churc lying 
near together. Vide Church. This word is taken 


the Civil law, where it ſignifies properly an uniting of 


' the poſſeſſion, occupancy or profit 
property. See Extinguiſhment. | 
CONSPIRACY, ( 1 ) Is uſed for an agree- 
ment of two or more perſons falfly to indict one, or to pro- 
cure him to be indicted of felony; who, after acquital, 
ſhall have writ of conſpiracy. See 33 Edw. 1. ſtat. 2. 4 Ed. 
3. c. 11. 3 Hen. J. c. 13. 1 Hen. 5. c. 3. & 18 Hen. 6. c. 
12. And writ of conſpiracy lies for him that is indicted 
of a treſpaſs, and acquitted, though it was not felony: 
alſo ypon an indictment for a riot. 2 Mod. 306. 5 
Mod. log. Where aman is falfly indicted of any crime, 
vhich may prejudice his fame or reputation ; — 
it doth not import ſlander, if it endangers his liberty; or 
if the indictment be injurious to his property, c. writ 
of conſpiracy lieth. 3 Salk. 97. But though a conſpi- 
racy to charge falſly be indiftable, yet the party ought to 
ſhew himſelf to be innocent; and the writ of conſpi 
lies not without an acquital. Mod. Cf. 137, 185, 186. 
Not only writ of e which is a civil action at the 
ſuit of the party; but action of the cafe in the na- 
ture of a writ of conſpiracy, doth lie for a falſe and ma- 
licious accuſation of any crime, whether capital or not 
capital, even of high treaſon ; and thoughrhe bill of in- 
dictment is found ignoramus, or it does not go fofar as an 
indictment. And the ſame damages may be recovered m 
ſuch action, as in a writ of conſpiracy, where the party is 
lawfully acquitted by verdict. 1 Roll. Abr. 111, 112. 
9 Rep. 56. See Gilb. Ca. 185. 10 Mad. 148, 214. 
Salk. 15. And an action en the caſe is preferable, as 
being more in uſe, and the proceedings eafier, and not 
attended with ſuch niceties as confpiracy. 

If one falfly and malicioufly procure another to be ar- 
reſted, and brought before a jufticeof peace to be examined 
concerning a felony, Sc. on purpoſe to vex and diſgrace 
him, and put him to charges and trouble, — he 
is not indicted for the ſame, yet he may have an action 
of the caſe; in which he need not aver that he was law- 
fully acquitted, as he ought to do in a writ of conſpiracy : 
but he muſt aver that the accuſation was falſe & malitioſe, 
which words are neceſſary in the declaration; and it muſt 
appear that there was no ground for it. And as action 
on the caſe may be proſecuted againſt one perſon, where 
the writ of conſpiracy or indictment doth not lie but 
_ againſt two, this action is moſt commonly brought. 1 
Danv. Ar. 208, 213. 2 Inft. 562, 648. 
Conſpirators may be indicted at the ſuit of the King; 
and at the Common law, one may prefer an indictment 
againſt conſpirators, who only conſpire together, and 
nothing is executed: though the conſpiracy ought to be 
declared by ſome act, or promiſe to ftand by one another, 


lands, Sc. with the 


Sc. But a bare conſpiracy will not maintain a writ of 


conſpiracy, at the ſuit of the party, becauſe he is not 
damaged by it; though it is a ground for an indict- 
ment. 9 Rep. 56. 2 Roll. Abr. 77. If the defendants 
can ſhew any foundation or probable cauſe of ſuſpicion. 


though 
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they ſhall be diſcharged: and if a man hath good cauſe 
of ſuſpicion that a perſon is guilty of felony, and cauſes 
him to be indicted in proſecution of juſtice, action of 
conſpiracy will not lie; but 'tis otherwiſe if the proſe. 


| cutor impoſes the crime of felony, where no felony was 


committed. 1 Noll Abr. 115. and Rep. 438. 

An action lies not againſt a juſtice of peace, who ſends 
out his warrant upon a falſe accuſation; but it lies if he 
makes it out without any accuſation. 1 Leon. 187. 
Conſpiracies ought to be out of court; for if a proſecu- 
tion be ordered in a courſe of juſtice, and witneſſes ap. 
pear againſt a party, Sc. there ſhall be no puniſhment: 
and if perſons ated only as jurors in a criminal matter; 
or judges in open court; there is no ground for proſecu- 
tion. S. P. C. 173. 12 Nep. 24. If all the defendants 
but one are acquitted on indictment for conſpiracy, that 


all | one muſt be acquitted alſo; becauſe one perſon alone can- 


not be indicted for this crime: and huſband and wife, 
being but one perſon, may not be indicted for a conſpi- 
racy: 2 Roll. Abr. 708. The acquittal of one perſon is 
the acquittal of another upon indictment of conſpiracy. ; 


to the opin the Lord Chief Juſtice Hale; if the 
other doth not come in upon proceſs, or if he dies pending 
the fuk, judgment ſhall be had againft the other. 1 Vent. 
234. Writ of conſpiracy was e (9 againſt two perſons, 
and one found Not guilty ; the other ſhall not have judg- 
ment: but in action on the caſe, it had been ;-. Ov; 
Eltz. 701, If the parties are found guilty of the conſpi- 
racy, upon an indictment of felony, at the King's ſur; 
the judgment is, that they ſhall loſe their fran law 
(which diſables them to be put upon any jury, to be (worn 
as witneſſes, or to appear in in any of the King's 
courts) and that their lands, goods and chattels be ſeifed 
as farfeited, and their bodies committed to prifon, which 
is called a villanous judgment. 2 lit. 143, 222.Cronpt. 


Fuft. 156. | 

The matter of the conſpiracy to touch a man's 
life, where this judgment is impoſed. « Hawk. P. C. 193. 
For conſpiring to a perſon with poiſoning another, 


Sc. one of the parties was fined 1000/7, and ſome others 
had judgment of the pillory, and to be burnt in the cheek 
with the letters F. and C. to ſignify falſe conſpirators, 
Moor 816. Fine and impriſonment is the uſual pu- 
niſhment at this day on indictment for conſpiracy: and 
on writ of confpiracy, Sc. the party ſhall be fined, and 
render damages. There is a confpiracy to maintain ſuits 
and quarrels ; and of victuallers, to fell their victuals at 
certain prices; of labourers and artificers, &c. puniſh- 
able by ftatutes 33 Ed. 1. ft. 2. 2& 3 Ed. 6. c. 15. 
CONSPIRATORS, ( conſprratores) By 33 E. 1. fl. 2. 
are defined to be thoſe that do bind themſelves by oath, 
| covenant, or other alliance, that every of them hall aid 
the other faHfly and maliciouſly to indict perſons , or failly 
to move or maintain pleas, &c. And ſuch as retain men in 
the country, with liveries, or fees, to maintain their 
malicious enterpriſes, which extendsas well to the takers 
as the givers; and ſtewards and bailiffs of great lords, 
who, by their office or power, undertake to bear and 
maintain quarrels, pleas or debates, that concern other 
parties than ſuch as relate to the eſtate of their lords er 
themſelves. 2 Hit. 384, 562. And againft conipire- 
tors, falſe informers and imbracers of mqueſt, the King 
hath provided a writ in the Chancery; and the juſtices ot 
either bench and juſtices of affiſe, ſhall, on every plant; 
award inqueſt thereupon. Stat. 28 E. I. c. 20. From 
the deſcription of conſpirators, in ſeveral of our old lau 
books, confpiracy is taken generally, and confounded 
with maintenznce and champerty. Beſides theſe, there arc 
confpirators'in treaſon; by plotting againſt the govern- 
ment, Sc. See Treaſon. : 
CONSPIRATIONE, Is a writ that lies againſt con- 
ſpirators. Orig. 134. F. N. B. 114. 155 
CONSTABLE, (conflabulerius) is a Sexoy word, co 
pounded of coning, i. e. king, andfaple,which bgnity thelta / 
or hold of the king. This word is-diverſly uled in t 
law ; firſt for the lord conftable of England, whoſe poet 
was anciently ſo extenſive, that ſome time ſince, that 0 - 
hath been thought too great for any ſubject ; unleſs at cli 
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jen of Hemy the Fourth, the Lord North was made Lord 
— fo life : and this office being formerly of inhe- 
ritance, by tenure of certain manors, the line of the Bo- 
buns, Earls of Hereford and Effex, enjoyed it in right of 
the manors of Harlefield, Newman, and Wittenbarſt, and af- 
terwards it came to the Stafford, and Dukes of Bucking- 
bam, as heirs general of them; but Edward Duke of 
Buckingham being attainted of high treaſon, anno 13 H. 
8. this office became forfeited to the crown, and fince 
that time it was never granted but pro hoc vice, to be ex- 
erciſed at a coronation, Se. e 
The power, and juriſdiction of the lord high conſtable, 
was the ſame with the earl marſhal, and he ſat as judge, 
having precedence of the earl marſhal in the marſhals 
court: but the conſtable of England is by ſome of our books 
alſo called marſbal; who takes cogniſance of all matters 
of war and arms, and had originally ſeveral courts under 
him; but has now only the Manſhalſen; and his office is, 
in force both in time of peace and war, ſo that though 
the lord conſtable had the precedency, yet the court held 
before them was called marſhaPs court. See Lex 
Conſtitutionis, p. 175, 176. Of this officer or magiſtrate 
ſaith to this effect: The court of the conſtable and 
marſhal determineth contracts touching deeds of arms out 
of the realm upon land, and handleth things concerning 
war within the realm, as combats, blazons of armory, 
ec. which cannot be determined by the Common law: 
and in theſe matters is commonly guided by the Civil 


By ſtatute, the conſtable of England hath cogniſance of 
things concerning arms and wars, which cannot be diſ- 
cufled by the Common law: and when a plea is com- 
menced before the conſtable and marſhal, which may be 
tried at the Common law, the party grieved ſhall have a 
privy ſeal to cauſe the conſtable and marſhal to ceaſe, until 
it be decided by the King's counſel whether it may be 
tried there or at the Common law. 13 R. 2. c. 2. The 
conſtable and marſhal ſhall not have cognifance of pleas or 
ſuits that ought to be tried at Common law. Stat. 8 R. 2. 
c. 5. Appeals of things done out of the realm, are to 
be tried by the conſtable and marſhal of England. 1 H. 4, 
c. 14. And if a man be wounded on the high ſea, and 
die of the ſame wound ina foreign country, though this be 
done in the ſeas belonging to England, yet it cannot be in- 
quired of by the Common law, becauſe it isnot within any 
of the counties of the realm : neither can the admiral 
hear and determine this murder; for though the ſtroke was 
within his juriſdiction, the death was infra c comita- 
tus, whereof he cannot inquire : nor is it within the Stat. 
27 H. B. c. 4. becauſe the murder was not committed on 
the ſea. But by Stat. 13 R. 2. ft. 1. c. 5. The conflable 
and marſhal may hear and determine the ſame. And 
vide the 2 Geo. 2. c. 21. Juſtices of gaol delivery, and 
ger and terminer may try the offender. 

The office of conſtable of England is ſaid to conſiſt in the 
care of the common peace of the land, in deeds of arms 
and matters of war: and there is a conſtable of the Tower >| 
a conſtable of Dover caſtle and of divers other caſtles ; but 
theſe are more properly called caſtellanes. Out of the high 
magiſtracy of the conſtable of England (ſays Lambard) were 
dran thoſe inferior conſtables, which we call conſtables of 

and franchiſes; and the ſtatute of Vincheſter, 13 

E. 1. appoints for conſervation of the peace; and view 
of armour, twoconſtables in every hundred and franchiſe, 
vho in Latin are called conſtabularii capitales, high con- 
fables; becauſe continuance of time, and increaſe of peo- 
ple and offences, have under theſe made others neceſſary in 
every town, called petty conſtables, in Latin ſub-conſta- 
Mori, which are of like nature, but of inferior authority 
the other, And there are other officers, whoſe duty is 
much the ſame with conſtables, as headboroughs, tithing- 
men, Ge. of which the petty confluble ſeems whe the prin- 
pal officer, but in his abſence, or where there is no petty 
conſtable, their duty is the ſame. It has been held, that 
th high conflables and petty conſtables were officers 
* Common law, before the ſtatute of Winton. 1 3 Ed. 1. 
p. 6. And that by the Common law they might arreſt 
Perſons for a breach of the peace, and carry them before a 
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mony, and for the ancient trials by combat, Sc. In the? my Lord Coke ſays, That they wete created by 1 3 Ed 1. 


ft. 2. c. 6. and their duty was thereby limited, though 

ſubſequent ſtatutes have enlarged their power; but being 

created by act of parliament; they have no more authority 

than the act that created them; or ſome other acts have 

given them; and cannot preſcribe as officers at the Com- 

mon law may. 4 Haft. 267. 2 Dame. Abr. 148. 
Under this head is to be conſidered; 


I. Their election. | 
II. Their power and duty. 


I A! ee ne nn gs 
Anciently high and petty cernftables were 8 by 
the ſheriff in his tourn; and ſworn there as well as in the 
leet : and by the Common law, they ought to be choſen 
in the tourn or leet. Dall. cap. 51: common right, 
a conſtable is to be choſen by the jury in the leet; and 
if he be preſent, and refuſe to be ſworn, the ſteward may 
fine him; if hebe abſent; he ſhall be ſworn before juſtices 
of peace; and if ſuch conſtable refuſes to be ſworn, the 
Jury muſt preſent his refuſal at the next court, and then 
| he ſhall be amerced, for the ſteward of the leet may not 
fine him if he is abſent. 1 Salk. 175. 5 Mod. 130. A 
high conſtable may be choſen at a court-leet by the 
ſteward, on preſentment of the jury, when cuſtom war- 
rants it; but where fuch courts are not kept, or there is a 
neglect in chooſing him, the juſtices at their quarter- 
ſeſſions may chuſe and ſwear a high conſtable; and this is 


the uſual way obſerved at this time. Mich. 21. Car. 1. 


| Med. Juſt. 133. And he may be ſworn out of ſeffions; 
by warrant from thence; and be elected out of the ſeſ- 
fions, by the greater number of juſtices in the diviſion, 
Did. If one that is elected to the office of conftable refuſe 
to take the oath to ſerve in that office, awrit of mandamus 
may be had to compel him to do it. 1 Lill. Abr. zog. 
The juſtices of peace may appoint a conftable in ſuch place 
where there was never any before. 1 Mod. 13. 

If conflables, headboroùughs, He. die or go out of the 
ariſh, two juftices of peace are to ſwear new ones till the 
ord of the manor hold a court-leet or till the next 
quarter-ſeſſions, who ſhall approve of them or appoint 
others : and if any of them continue above a year, the 
juſtices of peace may diſcharge them, and put in others 
till the lord of the manor holds a court. By Stat. 13 & 
14 Car. 2. cap. 12. a conftable's oath runs thus: You 
* ſhall well and truly ſerve our ſovereign lord the King, 
and the lord of this leet (if ſworn in a court leet) in the 
office of conſtable, in and for the hundred of, Sc. or 
< pariſh of, c. for the year enſuing, or until you ſhall 
6 bo thereof diſcharged according to due courſe of law : 
* you ſhall well and truly do and execute all things be- 
* longing to the ſaid office, according to the beſt of your 
knowledge. So help you God.” Formerly the oath of a 
conſtable was very long, he being ſworn to ſeveral articles 
which included his particular duty. High conftables are 
generally choſen and ſworn by the juſtices of peace in 
their ſeſſions : and petty conſtables, who are their aſſiſtants, 
in each town, partſh or vill, the choice of them properly 
belongs to the court-leet ; but at this day they are ufoally 
elected by the pariſhioners, and ſworn by a juſtice of 
ace, who on juſt cauſe may remove them. 4 Ut. 267. 
Theſe conftables are appointed yearly ; and are to be 
men of honeſty, knowledge and ability, not infants, 
lunaticks, Sc. And if they refuſe to ſerve, they may 
be bound over to the ſeſſions, and indicted, and fined and 
impriſoned. 8 Rep. 41. 5 Med. 96. But phyſicians, 
apothecaries, ſurgeons, &c. are excuſed by ſtatute from 
bearing the office of conſtable, or other parith office. See 
5 H. 6. c. 6. 5 H. 8. c. 6. 3 H. 8. c. 43. & 6 . 
SM. c. 4. Alſo attornies and officers of the courts at 
Weſtminſter, barriſters at law, aldermen of Londen, Sc. 
are privileged from ſerving the office of conſtable : and if 
a gentleman of quality be choſen conſtab}e, where there are 
ficient perfons befide, and no ſpecial cuſtom concern- 
ing it; *tts ſaid ſuch perſons may be relieved in B. R. 
2 Hawk. P. C. 63, 64. 

A conſtable may make a deputy; but the conflable is 
anſwerable, and his e muſt be ſworn. Sid. 355. 
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to take the oaths, may execute the office by deputy, who 
ſhall comply with the law in this behalf. 1 W. & M. c. 

18. Conſtables may appoint a deputy, or perſon to exe- 
cute a warrant when by reaſon of {ickneſs, c. they can- 
not do it themſelves. A woman made conſtable, by virtue 

of a cuſtom, that the inhabitants of a town ſhall ſerve 
by turns, on account of their eſtates or houſes, may pro- 
cureanother to ſerve for her, and the cuſtom is good. 
2 Hawk. P. C. 63. | | 


II. Of their power and duty. | 
The high conſtable has the direction of the petty conſta- 
les, headboroughs, andtithing-men, within his hundred: 
his duty is to keep the peace, and apprehend felons, 
rioters, c. to make hue and cry after felons; and take 
care that the watch be duly kept in his hundred ; and 
that the ſtatutes for puniſhing rogues and vagrants be put 
in execution. He ought to preſent unlawful games, tip- 
ling, and drunkenneſs; bloodſhed, affrays, Sc. He is 
to execute precepts and warrants, directed to him by juſ- 
tices of the peace, and make returns to the ſeſſions of the 
peace to all the articles contained in his oath, orthat con- 
cern his office: and ſhall alſo cauſe the petty conſtables to 
make their returns. He is to return all victuallers and 
alehouſe-keepers that are unlicenſed; and all ſuch perſons 
as entertain inmates, who are likely to be a charge to the 
pariſh. He muſt likewiſe preſent the faults of petty 
conſtables, headboroughs, Sc. who neglect to apprehend 
rogues, vagrants and idle perſons, whores, night-walkers, 
mothers of baſtard children like to be chargeable to the 
pariſh, Sc. And alſo all defects of highways and bridges, 
and the names of thoſe who oughtto repair them: ſcaven- 
fler who neglect their duty; and all common nuſances in 

reets and highways; bakers who ſell bread under weight; 

brewers ſelling beer to unlicenſed alehouſes; foreſtallers, 
regrators, ingroſſers, Fc. And at every quarter-ſeſſions 
they are to pay to the treaſurer of the county all ſuch mo- 
ney as hath been levied and received by them, of the 
church-wardens, &c. for the relief of priſons and hoſpitals. 
Dalt. Ca. 28. Lamb. 125. By ſtatute, high conſtables 
now collect a general county rate, made by the juſtices 
in ſeſſions, and aſſeſſed upon every pariſh, Sc. which the 
- church-wardens and overſeers, out of the money raiſed for 
the poor, ſhall pay to them within thirty days, or may be 
levied by diſtreſs ; and then they pay the ſame to the 
treaſurers appointed, as the publick ſtock for repairing 
bridges, gaols, houſes of correction, c. Stat. 12 Geo. 2. 
cap. 29. OP EE IRS HO 
| he authority of petty conſtables, in their ſeveral towns, 
tithings, and boroughs, is generally the ſame as the high 
conſtable hath in his hundred: they are to keep the peace in 
the abſence of the high confable; and aſſiſt him in making 
preſentments at the aſſiſes and quarter ſeſſions, of every 
thing that is amiſs: they may command affrayers to keep 
the peace, and depart, &c. And may break into a houte 
to ſee the peace kept ; make freſh purſuit into another 
county, Sc. Alſo they _ command all perſons to aſſiſt 
them, to prevent abreachof the peace; juſtify beating ano- 
ther if aſſaulted; and if they happen to be killed, doing 
their duty, it will be taken to be premeditated murder. 
They may, without warrant from a juſtice of peace, take 
into cuſtody any perſons whom they ſee committing a fe- 
lony or breach of the peace; but if it be out of their ſight, 
as where a perſon is ſeized by another, c. they may not 
do it without a warrant from a juſtice. A conſtable can- 
not detain a man at his pleaſure; but only ſtay him to 
bring him before a juſtice to be examined, c. And 
this detaining of an offender by the conſtable may be for 
a day, without warrant, and be juſtified. Dalt. c. 1, 8. 
Lamb: 125. H.P.C. 135. 1 Leon. 307. Moor 408. 

If one abuſes a conſtable in the execution of his office, 
he cannot commit him to priſon there to remain till pu- 
niſhed for the offence ; but muſt carry him before a 
juſtice, who may commit him, Fc. 2 Danv. Abr. 149. 
But *tis ſaid, by the original power in the conſtable, he 
may for breach of the peace, and ſome other miſde- 
meanors, leſs than felony, impriſon a man: and if an of- 
fence be committed, for which a conſtable may arreſt, he 
may convey the offender to the ſheriff or his gaoler , 
though the ſafeſt way in all cafes is to bring them to a 
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juſtice, to be bailed or committed, as the caſe ſhall re. 
quire. 2 Hale's Hiſt. P. C. 88, go. The conſtable; 
office being miniſterialand relative to the juſtices of peace 
coroners, ſheriffs, &c. their precepts ought to be executed 
by him, or on default he may be indicted and fined, 74;4 
Petty conſtables are to execute all warrants of jul. 
tices, and notdiſpute it wherethe juſtice hath juriſdiction 
and the warrant 1s lawful: and being ſworn officers, they 


need not ſhew their warrants when they come to arreſt any 


one. 10 Rep. 76. If any juſtice ſends his warrant to 2 
conſtable, Sc. to bring a perſon before him to anſwer all 
ſuch matters as ſhall be objected againſt him by another, 
and doth not ſet forth the ſpecial matter in the warrant, 
the warrant is unlawful, becauſe it doth not give the 
offender time and opportunity to find ſureties; and the 
conſtable, if he executes it, is liable to an action of falſe 
impriſonment. 2 Int. 521. So if a juſtice of peace 
ſends a warrant to a conſtable to take up one for ſlander, 
Sc. the juſtices having no juriſdiction, in ſuch caſes, the 
conſtable ought not to execute it. 

The conſtable is the proper officer to a juſtice of peace, 
and bound to — lawful warrants; and therefore 
where a ſtatute authoriſes a juſtice to convict a perſon of 
any crime, and to levy the penalty, c. without faying 
to whom ſuch warrant ſhall be directed, the conftable is 
the officer to execute the warrant, and muſt obey it. 
5 Mod. 130. 1 Salk. 381. It a warrant be directed to 
a conſtable by name, commanding him to execute it, tho? 
he is not compellable to go out of his own pariſh, yet he 
may if he will, and execute it in any place in the county, 
and ſhall be juſtified by the warrant for ſo doing; but if 
the warrant be directed to all conſtables, Ec. generally, no 
conſtable can execute the ſame out of his precinct. 1 Sak, 
175. 3 Salk. 99. It is at the election of a conſtable to 
carry an offender before any other juſtice than him who 
iſſued the warrant ; if the warrant be not ſpecial, to 
bring the offender before the juſtice that granted it. 5 
Rep. 59. By the Stat. 24 Geo. 2. c. 55. A conſtable may 
execute a warrant in any other county, Sc. if indorſed 
by a juſtice of ſuch other county, Sc. and carry the of- 
fender before a juſtice of ſuch other county, Sc. and if 
the offender ſhall give bail, the conſtable is to deliver the 
recogniſance, examination or confeſſion of the offender, 
and all other proceedings relating thereto to the clerk of 
aſliſes, or clerk of the peace of the county, Sc. where 
the offence was committed, under the penalty of 10. 
But if the offence ſhall not be bailable, or the offender 
ſhall not give bail, the conſtable ſhall carry the offender 
before a juſtice of the county where the offence was com- 
mitted. A conſtable is not obliged to return a juſtice's war- 
rant to the juſtice, but may keep the ſame for his own 
Juſtification, in caſe he ſhould., be queſtioned for his 
acting; but he muſt give the juſtice an account of what 
he hath done upon it. 2 T4. Raym. 1196. And by Holt 
Chief Juſtice, where the conſtable returns want of diſtreſs 
upon a warrant to diſtrain; the juſtice ought to make a 
record of it, and then give judgment for corporal pu- 
niſhment. id. EI 

Conſtables, headboroughs, Sc. out of purſe in their 
offices, they and the inhabitants may tax all perſons 
chargeable, bythe 43 El. c. 2. as every occupier of land, 
Sc. which rate being confirmed by two Juſtices, the 
conſtables may levy it by diſtreſs and ſale of goods. Star. 
13 & 14 Car. 2. A conſtable, by warrant from a juſtice 
of peace, may ſell the goods of an offender apprehended, 
to diſcharge the expence of carrying him to priſon : if 
the offender hath no goods, then the town where he was 
apprehended muſt be at the expence, and the conſtable 
with three or four of the principal inhabitants, may im- 
ro a tax on every inhabitant, &c. which being allowed 

a juſtice, the conſtable by his warrant may levy it: and 
if the inhabitants refuſe to make a tax, two juſtices may 
by warrant compel them to do it. 3 Jac. I. c. 10. But 
ſee 27 Geo. 2. c. 3. 

The particular duty of conſtables is further as follows : 
they are not only to command affrayers to depart, but call 
others to their aſſiſtance to ſuppreſs affrays; and they may 
put affrayers in the ſtocks, till they can convey them be- 
fore a juſtice, Sc. Dalt. 33. Lamb. 135, 141. Conſta- 


bles are to levy the penalties on perſons keeping alehouſts 
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without licence, ſelling leſs than meaſure, c. or forfeit 
404. Cc. 1 Fac. 1. c. 9. They are to ſtop ſuch perſons 
as go or ride unlawfully armed, in terror of the people; 
take away their arms, and carry them before a juſtice of 
peace. Dalt. 338. To take up artificers going out of 
the kingdom, by juſtice's warrant.., 5 Geo. 1. c. 27. 
Conſtables ſhall levy penalties on Zakers; making or ſelling 
bread wanting weight, deficient in eſs, Sc. and 
ſelling large bread at a higher price than ſet hy mayors, 
Se. 1 Geo. 1. c. 26. 3 Geo. 2. c. 29. The. conſtable of 
a pariſh is to apprehend mothers of baſtard children. 
Dalt. A conſtable may, with others called to his aſſiſt- 
ance, enter bawdy-houſes, and arteſt perſons with lewd 
women, for breach of the peace. Mich. 14 Hen. 7. The 
conſtable, and two moſt able inhabitants in the pariſh, are 
to make an aſſeſſment for the repairs of bridges, to be al- 
lowed by juſtices. 22 H. 8. c. 5: The forfeiture for 
mixing corrupt butter with good, and opening caſks, Sc. 
is leviable by conſtables. 13 C 14 Car. 2. c. 26. 4 & 
5 V. & M. c. 7. By a juſtice's warrant, conſtables 
ſhall levy penalties for uſing cloth buttons, c. upon 
clothes. 4 Geo. 1. c. 7. 7 Geo. 1. r. 12. Conſtables 
ſhall provide carriages on the wn, I ſoldiers, by 
virtue of a juſtice of peace's warrant, being allowed by 
the officers 15. a mile for a waggon, Sc. See the Table 
to the Statutes, tit. Soldiers. They may ſeize cattle 
brought from Ireland, and cauſe them to be killed, and 
the fleſh diſtributed among the yon 18 Car. 2. c. 2. 
High conſtables may hear and determine complaints of 
clatbiers, and their work - people; ſearch for and ſeize 
ropes, engines, Sc. for the ſtretching of cloth: ſpinſters, 
Sc. embezling wool from clothiers, ſhall make ſatisfac- 
tion, or be whipped by conſtables, Sc. and conftables, by 
warrant of two juſtices, may enter and ſearch houſes of 
clothiers for ends and refuſe of yarn, which may not be 
worked up again, under penalties leviable by the con- 
fables; and they alſo levy by diſtreſs the forfeiture for 
taking away cloth from the tenters, or yarn, wool, Sc. 
left abroad to dry in the night. 4 E. 4. c.1. 39 Eliz: 
c. 20. 7 Jac. I.c. 16. 13 Geo. 1. c. 23. 14 Geo. 2. 
0. 35, Sc. Where coals are fold by ſacks not lawful 
meaſure, &c. conſtables ſhall levy the forfeiture inflicted. 
3 Geo. 2. c. 26. Alſo the penalty for ſelling coals, at 
higher price than appointed, by juſtice's warrant, Sc. 
II Geo, 2. c. 15. | 
Conſtables, headboroughs, Sc. are to levy the fines im- 
poſed on thoſe who ſhall be preſent at unlawful conven- 
ticks; and by virtue of a juſtice's warrant may enter 
ſuch places, break open doors upon their being refuſed 
entrance, and take into cuſtody perſons unlawfully af 
ſembled, Fc. 22 Car. 2. c. i. To levy penalties on 
urriers who do not curry leather ſufficiently, or that neg- 
lect the ſame within certain times. 1 Fac. 1. c. 22. 12 
G70. 2. c. 25. They are to be afliſting to all perſons ap- 
pointed by the King for the collecting and management 
of the cuſtoms ; and to perſons having a warrant from the 
lord treaſurer, &5c. to make a ſearch for goods that have 
not paid the cuſtoms. 12 Car. 2. c. 19. 13 & 14 
Car. 2. c. 11. 9 Geo. 2. c. 35, Cc. The penalties on 
deer-ſtealers are to be levied by conſtables, by virtue of a 
Jultice's warrant : and the penalties are 20 J. for hunting 
deer in any _ incloſed ; and 30l. for each deer killed, 
Ec. And they may enter any ſuſpected place, and carry 
Wap veniſon, ſkins of deer, toils, c. 13 Car. 2. ſtat. 1. 
„10. 3&4W.& M. c. 10. By a juſtice's warrant 
to levy the penalty on diſtillers, Sc. ſelling brandy about 
the on any bulks or ſheds, &c. 6 Geo. 2. c. 
7. And conftables, and other officers of the peace, are 
o carry unlawful retailers of ſpirituous liquors before a 
Juſtice, &c. and refuſing to be aiding in executing the 
8 againſt diſtillers, ſhall forfeit 20. 11 Geo. 2. c. 26. 
"fables are to aſſiſt landlords in taking d@reſes for rent 
8 wrt. and in the appraiſement of the goods, ſale, 
1 lame are not replevied in five days. 2 V. & 
N They ſhall give aſſiſtance to ſearchers of dyed 
tu, mn entering and examining whether the cloths or 
I dyed, Sc. 13 Geo. 1. c 24. They 
bee the penalty of 55. on drunkards, for the uſe of 
- ATION ſhall forteit 10s. 4 Fac. I. c. 5. Conſtables 
2 attend officers of the exciſe, and enter with them into 
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brewhouſes, private houſes, Ec. for diſcovery of frauds : 

and by warrant from juſtices, they are to levy the penal- 

ties on offenders againſt any law of exciſe, by diſtreſs, 
Sc. See Exciſe La -m. £4867 174 | 

A conſtable, permitting a felon to eſcape, before arreſted, 

is guilty of a miſdemeanor, for which he may be indicted 
and fined ; and if the felon be actually in cuſtody, and 


then he voluntatily permits him to eſcape, tis felony in 


the conſtalle; but if the eſcape be in voluntary, it is 
only fineable: he may put a felon in the ſtocks, and lock 
him in; or put irons upon him, or — him, to pre- 
vent an eſcape. A conftablemay diſcharge any perſon ar- 
reſted on ſuſpicion of felony, where no telony is actually 
committed. Dalt. 272. Cro.. Eliz. 202; 752. Conſta- 
bles ex officid are to apprehend felons, may call other per- 
ſons to their aſſiſtance therein; and apprehend any upon 
ſuſpicion, and carry them before a juſtice, Sc. A con- 
ſtable, upon complaint or common fame of a felony, 
may ſearch ſuſpicious houſes, both for thefelon and goods 
ſtolen; and may juſtify breaking open a houle to take a 
felon ; and if the felon fly, he is to make an inventory 
of. his goods, ſend hue and cry after him, Sc. Dall. 
289, 340. 27 El. c. 13, Conſtables muſt levy the pe- 
nalty of 105. for fiſhing in a river, without the owner's 
conſent; and ſearch for unlawful nets, engines, Sc. 
Alſo levy forfeitures for uſing engines to deſtroy the breed 
of fiſh ; and ſelling ſea fiſh under certain lengths. 22 
& 23 Car. 2. c. 23. 3 Jac. 1.c.12. 1 Ges. 1. c. 18, 
Se. They are to give aſſiſtance to juſtices of the peace; 
in removing forcible entries, Sc. or ſhall be committed 
and fined. ..5. Rep. 2. To preſent foreftallers of mar- 
kets, ingroſſers, Fc. 5 & 6 Ed. 6. c. 14. Conſtables 
are to carry higlers, chapmen, victuallers, Sc. before a 
juſtice, who have in their cuſtody any hare, or other 
Fame and by a juſtice's warrant are to ſearch ſuſpected 
ouſes for game, &c, They may carry perſons, not qua- 
lified to kill game, before a juſtice, for keeping grey- 
hounds, ſetting-dogs, Sr. See the Game Ads. I hey 
are to make a fearch monthly for gaming-houſes, where 
unlawful games ſhall be kept; and they may commit the 
maſters offuch houſes, and the gameſters found therein 
though it is beſt to carry them before a juſtice of peace: 
Conſtables neglecting their duties in this particular, forfeit 
405. They likewiſe levy penalties on perſons for playing 
at unlawful games, ace of hearts, faro, &c. adjudged to 
be a kind of lotteries. 33 Hen. 8. c. 9. 12 Geo. 2. c. 
28. If gaolers refuſe to receive a felon, the conſtable may 
either ſecure the priſoner in his houſe, or carry him 
back to the town where apprehended : and to defray the 
charge of carrying him to gael, Sc. Conſtables have 
wer to ſell the offender's goods, c. or the ſame may 
levied by a tax. 10 H. 4. Dalt. 340. 3 Fac. I. c. 
12, In London and Weſtminſter the conſtables, &c. ſhall 
make a ſearch for gunpowder, in the houſes of perſons 
keeping a greater quantity than allowed by ſtatute, and 
remove the ſame. 5 Geo. 1. c. 26. 11 Geo. 1. c. 23. 
And they are to levy the penalty for putting gunpowder 
on board ſhips, Cc. above Blactwall in the river Thames. 
5 Geo. 1. c. 26. If any conftable refuſe to aſſiſt in put- 
ting the laws in execution againſt hawkers and pedlars, 
that travel without licences, and are thereby hable to 
penalties, he ſhall forfeit 40s. 8 & 9 V. 3. c. 25. 
The penalties of ſelling truſſes of hay, Sc. under due 
— in the Hay-market, are leviable by conflables. 2 
W. & M. ſtat. 2. c. 8. Conſtables are to whip bedge- 
breakers, c. for not making ſatisfaction ordered by a 
juſtice: they may apprehend perſons ſuſpected of hedge- 
breaking, or of having in their poſſeſſion any underwood, 
poles, gates, ſtiles, c. and carry them before a juſtice, 
&c. 43 El. c. 7. 15 Car. 2. c. 2. To beaidingand 
aſſiſting in putting the acts in execution relating to the 
repairing of the h:ghways; under the penalty of 40s: 
And they are to return liſts of perſons qualified for the 
office of ſurveyor, to the juſtices in their ſeſſions on the 3d 
of January yearly, under the penalty of 20s, See the 
Highway Atis, and 22 Car. 2. c. 12, Sc. To levy the 
penalty for privately conveying away hops, to avoid pay- 
ing duty; and fortciture for adulterating hops, Ge. 
9 Ann. c. 12. 1 Geo.l. c. 12: 7 Geo. 2. c. 19. Con- 


fables are to be aſſiſting in driving off commons, foreſts, 
Cs 
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Se. horſes and cattle; on pain of 403. 32 H. 8. c. 13. 
They are to make hue and cry after offenders where a felony 
or robbery is committed: to call upon the pariſhioners 
to aſſiſt in the purſuit ; and if the criminal be not found 
in the precinct of the firſt conſtable, he is to give notice to 
the next conſtable, and he to the next, who are to do as 
the firſt, and continue the purſuit from town to town, 
and county to county, Sc. 13 Ed. 1. St. 2. c. 6. 27 
Eliz. c. 13. Purſuers of the hue and cry may ſearch 
ſuſpected houſes, and arreſt all ſuſpicious perſons. And 
where offenders are not taken, conſtables ſhall levy the 
tax to ſatisfy an execution, on recovery againſt a hundred, 
and pay the ſame to the ſheriffs, Sc. and neglecting to 
make hue and cry, ſhall forfeit 5/. 8 Geo. 2. c. 16. A 
conſtable, on complaint, is to cauſe an innkeeper to be 
indicted and puniſhed, for refuſing . _ a traveller, 
or to provide him victuals, &c. who offers to pay for 
the ſame. See 1 Fac. i. c. g. andWood's Inſt. 460, 461. 
Conſtables muſt give in to the juſtices at Michaeimas ſeſ- 
ſions yearly; a lift of perſons qualified to ſerve on juries , 
and neglecting to return liſts, incurs a forfeiture of 57. 
78 8 3. c. 32. ſ. 4. And ſee 8 9 W. 3. s. 10. 
3 & 4 An. c. 18. .. 5. & 3 Geo. 2. c. 23. Theſe 
liſts of jurors are to be made from the rates of each 
pariſh : and conſtables, c. wilfully omitting perſons 
qualified, or inſerting wrong perſons, ſhall forfeit 20s. 
3 Geo. 2. c. 25. In the time of harveſt a conſtable may 
{et labourers, artificers; and ordinary tradeſmen on work, 
and put thoſe in the ſtocks who refuſe. © 5 El. c. 4. To 
levy the forfeiture for breaking down lamps, ſet up in the 
ſtreets of London, by virtue of a juſtice's warrant. 9 
Geo. 2. c. 20. But ſee 17 Geo. 2. c. 29. Conſtables 
are to give their aſſiſtance in collecting the land tax; 
and take diſtreſſes for it, &c. when refuſed payment. See 
the Land tax Ads. By warrant from juſtices conſtables 
are to levy the penalties and forfeitures for ſelling in- 
ſufficient leather, Sc. 1 Fac. I. c. 22. They have 
power to. ſearch for bad malt, and if they find any bad 
mingled with good, they may, with the advice of a juſ- 
tice, cauſe the ſame to be ſold at reaſonable rates. 2 
& 3 Ed. 6. c. 10: And there are divers penalties for 
making bad malt, and frauds concerning the duty, le- 
Viable by conſtables. 9 & 10W. 3. c. 22. 1 Geo. 1. 
ſtat. 2: c. 2. Bur ſee 3 Geo. 2. c. 7. . 13. & 6 Geo. 1. 
c. 21. & 2 Geo. 2, c. 1. Conſtables are to ſearch and 
examine if any perſons ufe other meaſures than ſuch as 
are Wincheſter meaſure, and agreeable to the ſtandard, 
22 Car. 2. c. 8. By warrant from the lieutenancy con- 
Fables are to commit perſons to gaol, refuſing to provide 
arms for horſe and foot ſoldiers, for the militia, if no 
diſtreſs can be taken. See the Militia Ads. Night 
walkers of ill fame may be taken up by conſtables, and 
carried before a juſtice of peace, who may bind them to 
the good behaviour, Sc. See 5 Ed. 3. c. 14. Robbers 
of orchards, &c: ſhall be whipped, by order of a juſtice, 
by the conſtable of the place: See the 43 El. c. 7. 9 
Geo. 1. c. 22. Conſtables may complain to, and carry 
before a juſtice of peace, perſons ſuſpected to be papyfs. 
See the Statutes. againſt Papiſts. In the city of London 
they are to be aſſiſting to the college of phyſicians, c. 
in putting their laws in execution. 14 & 15 H. 8. 
c. 5. They may command and oblige perſons infected 
with the plague to keep within their houſes, Sc. And 
are to levy e 1.1 by juſtices, for relief 
of poor perſons infected. 1 Fac. 1. cap. 31. Con- 
ſtables ſhall preſent. popiſb recuſants, within their liber- 
ties, Sc. and certify to the ſeſſions, ſuch popiſh re- 
cuſants convict, who within twenty days after the arrival 
at the place of their birth, gi&e in their names to the par- 
ſon of the pariſh ; and neglecting, to forfeit 20s. 3g 
Eliz. c. 2. 7 Fac. I. c. 6. To levy money due for poſtage 
of letters, under 51. by juſtice's warrant. 9 Ap. c. 10. 


They are at the quarter-ſeffions to take preſentment of 


all things againſt the peace, and belonging to their offices, 
Sc. The conſtables Mall levy a tax on pariſhes, for re- 
lieving poor pariſhioners. 43 Eliz. c. 2. Conſtables 
are to ſuppreſs riots, and they may ex officio commit of- 
fenders, Sc. 17 R. 2. c. 8. And by 1 Geo. 1. c. 5. 


Rioting, where twelve rioters continue together an hour 
after proclamation, is made felony, They are to make a 
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tax and aſſeſſment by warrant from two juſtices on the 
inhabitants of their pariſhes where a robbery on the hi 
way is committed in the hundred. 27 Eliz. c. 1g. 3 
8 Geo. 2. c. 16. Conſtables are to whip wandring rogues, 
&c. by ee from the middle upwards, and 
cauſing them to be lafhed till their bodies be bloody. x 
Fac. 1. c. 7. The penalties for ſelling ſa/t under weight, 
Se. and not entering ſaltpits, are to be levied by con- 
ſtables. 9 & 10 W. 3. c. 6. & 44. 7 Gee. 2. c. 6. 
Scavengers rates in London ſhall be made by coriſtables 
and church-wardens, Sc. and the conſtables to levy for- 
feitures for defaults of ſcavengers in not carrying away 
dirt, Sc. a W. & M. St. 2. c. 8. 1 Geo. 1. . 2. 
c. 52. Conſtables and two houſfiolders of towns, pa- 
riſhes, Sc. by an old law were to give teſtimonials to 
ſervants : and ſervants not procuring ſuch were not to be 
retained, but puniſfied as vagrants. 5 Elz c. ro. By 
virtue of a 7 warrant conſtables fhall ſearch after 
ſhoes, leatber, 5c. embezled or pawned by journeymen 
ſhoemakers in London, who ſhall make ſatisfattion, c. 
9 Geo, 1. c. 27. Conſtables are to quarter folders in 
inns, alchouſes, victualling houſes, Sc. Refuſing to 
billet foldiers, they are to be fined not exceeding 40s, 
nor leſs than 103. and receiving any reward to excuſe 
quarterage; or if victuallers, . refuſe ſoldiers quar- 
tered, they ſhall forfeit not above 3. nor under 40s, If 
they quarter the wives, children, or ſervants of officers or 
ſoldiers, in ary houſe, without conſent of the owner, they 
forfeit 20s. The conſtables, Sc. ſhall give in liſts to 
the juſtices of the houſes and perſons obliged to quarter 
ſoldiers, with their names and figns, and the number of offi- 
cers and ſoldiers billeted on them. 1 Geo: I. c. 47. 7 Geo. I. 
c. 6. See the ſtatutes concerning ſo/diers. Perſons ſuſpected 
of deſertion, may be taken up by conſtables, and carried 
before a juſtice: and 205. reward is given for taking up a 
deſerter. They are to levy the penalty of 5s. on perſons 
reſorting to wreſtling, dancing, or other ſports on a Sun- 
day; and on perſons doing any worldly labour on that 
day, Sc. Allo 65s. 84, on butchers killing meat; and 
205. upon carriers, drovers, &c. travelling on Sunday. 
1 Car. 1. c. 1. 29 Car. 2. c. 7. On receiving a ſuper- 
ſedeas from another juſtice, Sc. Conſtables ſhall diſcharge 
a perſon taken up bs warrant. Dalt. To levy the pe- 
nalty for profane ſwearing; which is 15. for a ſervant, 
labourer, Sc. and 25. for others; and as the crime is 
repeated, the penalty is to be doubled. 6 & 7 V. 3. 
2 : 19 Geo. 2. c. 2x.+ Conſtables ſhall levy eh 
nalty of gl. on s giving greater wages than - 
ed; likewiſe 8 diſtreſs, by a 
Juftice's warrant. 7 Geo. x. Sta. 1. c. 13. By warrant 
from two juſtices, conſtables, c. are to levy ſmall zithes, 
refuſed payment, by diſtreſs and ſale. See 7 & 8 V. 3. 
c. 6. and the ſtatutes concerning tithes. Conſtables, on 
information, are to deſtroy tobacco planted contrary to 
the Stat. 22 C 23 Car. 2. c. 26. or be liable to a for- 
feiture of 55. for every rod not deftroyed : and upon 
warrant to make ſearch, and preſent offences of planting 
tobacco, Sc. See 12 Car. 2. c. 34. 15 Car. 2. c. 7. 
ſee. 18. 22 & 23 Car. 2. c. 26. 5 Geo. I. c. 11. ell. 
19. and the ſtatutes concerning tobacco. To execute 
warrants of commiſſioners for turnpikes ; and levy the pe- 
nalty for paſſing through them without paying the toll, 
Sc. See 1 Geo. 1. f. 2. c. 19. 5 Geo. 2.c. 33. Con- 
ſtables, Ac. are to apprehend vagrants, and carry them 
before a juſtice; and to convey them by the juſtice's paſs 
and certificate, to their place of birth or ſettlement, &c. 
being paid the allowances mentioned in the certificates: 
they are to pay 109. to any perſon apprehending a v#- 
__ by order of juſtices, which is to be repaid by the 
| high conſtable, &c. and refuſing to pay it ſhall forfeit 
205. Vagabonds lodging in houſes or barns are alſo to 
be apprehended by conſtables, Cc. And if they refuſe, 
or neglect to do their duty, they ſhall forfeit not above 
51. nor leſs than 40s. See13& 14 Car. 2. c. 18. 1! 
& 12 FV. 3. c. 18. 12 Am. ft. 2. c. 23. 13 Ces 2. 
c. 24. 17 Geo. 2. c. 25. 13 Geo. 1. c. 23. Conſtables 
of towns, ſhall ſee that night wwatches be kept, from ſun- 
ſetting to ſun- riſing, who muſt be able perſons, inhabit- 
ants of the place, and watch by turns; and not doing 


it, may put them in the ſtocks, Sc. 13 Ed. 1. 5 
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- ſum of money directed by any act of parliament, by diſ- 
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| 1 4. And conſtables in the large pariſhes of TY 
are twice or oftener in every night to go their rounds, 


and ſee thar the watch do their dury, and uſe endeavours 
do prevent fires, murders, robberies, c. and apprehend. 
malefactors, and perſons ſuſpected. See 2 Geo. 2. c. II. 
8 Geo. 2. c. 15. 9 Geo. 2. c. 8. r. 13. c 17. c. 19. 
23 Geo. 2. c. 35. 25 Geo. 2. c. 23. 26 Geo. 2. c. 97. 
29 Geo, 2: c. 53. They are to execute all warrants of 


juſtices, being lawful, and not out of the juſtices juriſ- 


diction. See the ſtatutes relating to Juſtices of the peace. 
Conſtables being head officers of places, ſhall have in their 
cuſtody ſealed weights, Sc. under penalties: perſons 
buying or ſelling by falſe weights or meaſures, forfeit 53. 
leviable by conſtables. 8 H. 6. c. 5: 16 Car. 1. ci 19. 
And conſtables are to call together aſſiſtance to ſave ſhips 
from wreck ; and no perſons ſhall enter any ſuch ſhips, 


without leave from the commander, conſtable, Sc. 12 


Ann. cap. 18. 2 

By the Stat. 26 Geo. 2. c. 31. Conſtables, by the 
order of the high conſtable, are to give notice to the 
ſeveral inn · keepers and alehouſe-keepers, within their re- 
ſpective l of the day and place appointed 
by the juſtice for granting licences. 

If a conſtable doth not his duty, he may be indicted 
and fined by the juſtices of peace; on the other hand, he 
is protected by law, in the execution of his duty. 

By 7 Fac. I. cap. 5. If any action is 1 againſt 
a conſtable, for any thing done by virtue of his office, 
he, and alſo all others who in his aid, or by his com- 
mand, ſhall do any thing concerning his office, may 
plead the general iſſue, and give the ſpecial matter in evi- 
dence, and if he recovers he ſhall have double coſts. 
And ſee 21 Fac. 1. c. 5. 

By the Stat. 24 Geo. 2. c. 44 No action ſhall be 
brought againſt any conſtable, or other officer, or any 
perſon acting by his order, and in his aid, for any thing 
done in obedience to any warrant of a juſtice of peace, 
until demand hath been made, or left at the uſual place of 
his abode, by the party intending to bring ſuch bien, or 
his attorney or agent, in writing, ſigned by the party de- 
manding the ſame, of the peruſal and copy of ſuch war- 
rant, and the ſame hath been refuſed or neglected by the 
ſpace of ſix days after ſuch demand; and in caſe after 
luch demand and compliance there with, by ſhewing the 
ſad warrant to, and permitting a copy to be taken 
thereof by, the party demanding the ſame, any action ſhall 
be brought againſt ſuch conſtable or other officer, or ſuch 
perſon acting in his aid, for any ſuch cauſe as aforeſaid, 
without making the juſtice who ſigned or ſealed the ſaid 
warrant, a defendant ; then on producing and provin 
ſuch warrant at the trial, the jury ſhall give a verdi 
for the defendant, notwithſtanding any defect of juriſ- 
diftion in ſuch juſtice ; and if ſuch action, be brought 
Jointly againſt ſuch juſtice, and alſo againſt ſuch conſtable 
or other officer, or other perſon acting in his aid, then 
on proof of ſuch warrant, the jury ſhall find for ſuch | 
conſtable, or other officer, and other perſon ſo actin | 
notwithſtanding ſuch defect of juriſdiction as aforeſaid ; 
and if the verdict ſhall be given againſt the juſtice, the 
plaintiff ſhall recover his coſts * him, to be taxed 
in ſuch manner, as to include ſuch coſts as ſuch plaintiff - 
ſhall be liable to pay to ſuch defendant or defendants, 
for whom ſuch verdict ſhall be found as aforeſaid. No 
ation ſhall be brought againſt any conſtable, or other 
officer, or other perſon Ang as aforeſaid, unleſs com- 
menced within ſix kalendat months after the act committed. 

Stat. 27 Geo. 2. cap. 20. ſecf. 2. The conſtable exe- 
cuting a juſtice's warrant for levying a penalty, or other 


may deduct his own reaſonable charges of taking, 
keeping, and ſelling the goods diſtrained; returning the 
overplus on demand, after ſuch penalty or ſum of mo- 
"cy, and charges deducted. See Commitment, County- 
rate, Tuſtices of peace, 


Penalty on conſtables taking 


money to excuſe from 
quarterin 


ſoldiers, 4 Geo. 3. c. 3. ſet?. 26 & 66.— 


High conſtable to obey the orders of the court to be held 
n purſuance of 31 Geo. 2. c. 17. ſecl. 12.—None to be 


bles who ſix - 4 2. 
1 ſe. 14, ” ty-three of une, 31 Geo: 2 
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Conſtables of London, (which city is divided into twen- 
ty- ſix wards, and every ward into the like number of pre- 
cincts, in each whereof is a conſtable), are nominated b 
the inhabitants of each precinct on St. Thomas's day, an 
confirmed, or otherwiſe, at the court of wardmote; and 
after they are confirmed, they are fworn in their offices at 
a court of aldermen, on the next ay after twelfth 
day. The ſubſtance of their varh is, to keep the King's 
peace to the utmoſt of their — to arteſt 1 
rioters, and ſuch as make conteſts to the breach of the 
peace; and carry them to the houſe of correction or 
compter of one of the ſheriffs j and in caſe of reſiſtance, 
to make outcry on them, and purſue them from ſtreet to 
ſtreet, and from ward to ward, till they are arreſted: to 
ſearch for common nuſances, in their feſpectibe wards, 
being required by ſca Sc. and upon requelt to 
aſſiſt the beadle and raker in collecting their ſalaries and 
quarterage; to preſent to the Lord Mayor and miniſters 
of the city, defaults relating to the ordinances of the ci- 
ty; to certify once a month into the mayor's court, the 
names and ſurnames of all freemen deceaſed; and alſo 
of the children of ſuch freemen, being orphans: and by 
the articles of the wardmote inqueſt, conſtables are to cer- 


tify the names, ſurnames, place of dwelling, poſſeſſion 


and trade of every perſon, who ſhall newly come to in- 
habit in their precincts, and to keep a roll thereof; in 
order to which, they are to make inquiry at leaſt once a 
month into what perſons are come to l and ſojourn 
there; and if they find by their own confeſſions, or the 
record of the aldermens books, that ſuch new comers 
are ejected from any other ward for bad living, or any 
miſdemeanor, and refuſe to find ſureties for their good 
behaviour, warning is to be given to them and their land- 
lords, that they depart ; and on refuſal, they may be im- 
priſoned, and the landlords fined a year's rent agreed for 
y ſuch new comers: Calth. Rep. 129, 138. | 

Conſtables of London; in each ward, are to attend the 
watch by turns; and go the rounds; and wich the beadles 
every night are to warn ſach perſons as are to fetye upon 


the watch in their ſeveral precincts; and if they refule to 


appear, the conſtable auf kire others in their ſtead, and 
co 


ey ſhall pay him according to the cuſtom of the city : 
but the common council appoint the watchmen. Watch- 
men are to apprehend night walkers, vagabonds, perſons 
going armed, Sc. and may atreſt ſtrangers in the night, 
and carry them before the conſtable to be examined, and 
_ cauſe of ſuſpicion ſecure them till the morning; 
and whether they are horſemen or footmen, or drivers of 
carriages, or perſons that carry burdens, the watch may 
ſtay them till the morning, unleſs they can render a good 
account of themſelves, their company, and eartiage, &c. 
and conſtables, Sc. are to be aiding and aſſiſting to the 
watch; and the watchmen are to obey their orders, in 
conveying offenders to the compter, which is the common 
priſon for offenders for the breach of the peace, till they 
are examined, and puniſhed by the Lord Mayor, Sc. 
But conſtables ought to be Sued whom they ſend to the 
compter, for fear of action for falſe inpriſonment; pro- 
ſecution for damages, &c. bs A 

If any will not obey the arreſt of the watch, they may 
make hue and cry after them; and for ſuch atteſt of a 
ſtranger, (eſpecially one ſuſpected), none is liable to pu- 
niſhment. Dal. 240. The court of common council 
are to meet the firſt of Ober yearly, and ordet a propei 
number of watchtnen, beadles and nightly cotiſtatiles fot 
the city of London and liberties, and determine ſums to be 
levied to bear the charge thereof upon each ward; and 


| for raiſing money, the aldermen and cofntnori-council- 


men of wards, ſhall make a rate and aſſeſſment upon the 
inhabitants, leviable by diſtreſs; and ſhall appoint their 
watchmen, ſet down in writing their ſtands and number 
of rounds, and make orders tor regulating the watch, 
Se. Conſtables to keep watch and ward, from the roth 
of 1 to the roth of March, from nine in the evening, 
till ſeven the next morning, and from 10th of March 
to 10th of _ from ren in the _ till five next 
morning. The conſtables ſhall uſe their beſt endeavours 
for preventing fires, robberies arid diſorders, and rel 
malefactors; and go twice or oftenet about theit wards, 
in . night; and the watchmen are to apprehend all 
L 1 | ſuſ- 


- 
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bf ſpected ons, Ce. and deliver them to the conſtable 
wp the Lv who ſhall carry them before a juſtice of | 
; . conſtables miſbehaving themſelves, to forfeit 205. 
and the Lord Mayor, or two juſtices for the city, any 
hear and determine offences, and levy penalties by diſ- 
treſs and ſale of goods, c. Stat. 10 Geo. 4. C. 22 
Conſtables are to certify to the Lord Mayor, and com- 
mon council of the city, the names of all ſuch perſons as 
ſhall interrupt them in the diſcharge of their offices: and 
a conſtable of London has power to execute warrants, &c. 
throughout the whole city, upon occaſion. Such as are 
choſen into the office are obliged to place the King's arms, 
and the arms of the city over their doors ; if they 
reſide in alleys, at the end of ſuch alleys, towards the 
ſtreets, to ſignify that a conſtable lives there, and that 
they may be the more eaſily found when wanted: 
Comp. Pariſh Officer, 6 Edit. p. 7, 8, &c. N 
_ _ . CONSTAT, (Lat.) Is the name of a certificate, which 
the clerk of the pipe, and auditors of the Exchequer, make 
at the requeſt of any perſon who intends to plead or move 
in that court, for the diſcharge of any thing: and the 
effect of it, is the certifying what does conſtare upon re- 
cord, touching the matter in queſtion. 3 & 4 Ed. 6. 
c. 4. and 13 Ek. c. 6. A conſtat is held to be ſuperior 
to an ordinary certificate, becauſe it contains nothing but 
what is evident on record. And the exemplification un- 
der the great ſeal, of the inrolment of any letters patent, 
is called a conſtat. Co. Lit. 225; | 
CONSTRUCTIVE TREASON. The Stat. 25 
Ed. 3. c. 2. was made to define treaſon, and prevent the 


ſubject from being condemned for conſtructive treaſon. 


See Black. Com. 4 J. 75, 76, 85, Sc. 

CONSUETUDINARIUS/A ritual or book, contain- 
ing the rites and forms of divine offices, or the cuſtoms 
of abbeys and monaſteries : *tis mentioned in Brompton. 

CONSUETUDINIBUS & SERVICIIS, Is a writ of 
right cloſe, which lies againſt the tenant that deforceth 
his lord of the rent or ſervice due to him. Reg. Orig. 1 59. 
F. N. B. 151. When the writ is brought by the party in 
the right only, he ſhall count of the ſeiſin of his anceſtor. 
and the writ be in the debet; but when he counts of his 
own ſeiſin, then the writ is in the debet & /olet, Sc. And 
if the party ſay in the writ ut in redditibus & arreragiis, 
theſe words prove that the demandant himſelf was ſeiſed 
of the ſervices ; and then if he count in ſuch writ of ſeiſin | 
of his anceſtors, and not of his own ſeiſin, the writ ſhall 
abate: ſo that if he will bring a writ of cuſtoms and ſer- 
vices of the ſeiſin of his anceſtors, he ought to leave theſe 
words #t in redditibus, &c. out of the writ. Where a per- 
Jon. brings a writ of cuſtoms and ſervices againſt any te- 
hant, and by count demands homage, the writ ought to 
make ſpecial mention thereof; as ut in _— Sc. or 
the writ ſhall abate. New Nat. Brev. 338. If this writ 
be brought againſt tenant for life, where the remainder 
is over in fee, there the tenant may pray in aid of him 
in the remainder, Se. : 

- CONSUL, (Lat.) In our law books ſignifies an earl. 
Braft. lib. 1. c. 8. tells us, that as comes is derived from 
comitatu, ſo conſul is derived from conſulendo; and in the 
laws of Edward the Confeſſer, mention is made of viceco- 
mites and viceconſules. Blount. Conſuls among the Ro- 
mais, were chief officers, of which two were yearly 
choſen, to govern the city of Rome : but this govern- 
ment of Rome has long ſince been abrogated. Our Con- 
ſuls abroad take care of the affairs and intereſts of mer- 
chants, in foreign kingdoms where they are appointed by 
the King; as at Liſbon, c. | 
CONSULTA ECCLESIA, A church full, or pro- 
vided for, according to Corel. 

CONSULTATION, (confultatio) Is a writ whereby a 
cauſe being remov d by prohibition from the eccleſiaſtical 
court, to the King's court, 1s returned thither again; for 
if the judges of the King's court, upon comparing the li- 
bel with the ſuggeſtion of the party, find the ſuggeſtion 
falſe, or not proved, and therefore the cauſe to be wrong- 
fully called from the eccleſiaſtical court, then upon this 
conſultation or deliberation they decree it to be returned; 
"whereupon the writ in this cafe obtained is called a con- 
fultation. 5 Orig. 44, Sc. Statute of writ of conſul- 
tations, 24 Ed. 1. This writ is in nature of a procedendo; 


— 
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but properly a conſultation ought not to be granted, bur 


in caſe where a man cannot recover at the Common lau 
» 


in the King's courts. New Naz. Br. 119. Cauſes of which 


the eccleſiaſtical or ſpiritual courts have juriſdiction, are 
of adminiſtrations, admiſſions of clerks, adultery, appeal; 
in eccleſiaſtical cauſes, apoſtacy, general baſtardy, blaſ. 
phemy, ſolicitation of chaſtity, dilapidations and church 
repairs, celebration of divine ſervice, divorces, fornica- 
tion, hereſy, inceſt, inſtitution of clerks, marriage ri 
oblations, obventions, ordinations, commutation of pe- 
nance, penſions, procuratiotis, ſchiſm, ſimony, tithes, 
probate of wills, Sc. and where a ſuit is in the eccleſiaſti. 
cal court, for any of theſe cauſes, or the like, and not 
mixed with any temporal thing ; if a ſuggeſtion is made 
for a prohibition, a conſultation ſhall be awarded. 5 Reg, 
. To move for a prohibition in another court, after 
motion in the Chancery, c. on the ſame libel which is 
ranted, is merely vexatious, for which a conſultaticy 
all be had. Cro. Eliz. 277. Where a conſultation is 
granted upon the right of the thing in queſtion, there a 
new prohibition ſhall never be granted on the ſame libel, 
but where granted upon any default of the prohibition, 
in form, Cc. there a prohibition may be granted upon 
the ſame libel again. 1 Nelſ. Abr. 485. A conſultation 
muſt be purſuant to the libel, Sc. Vide Prohibition. 
See Black. Com. 3 V. 114. 

CONTEMPT, (conteinptus) Is a diſobedience to the 
rules and orders of a court, which hath power to puniſh 
ſuch offence ; and one may be impriſoned for a contempt 
done in court ; but not for a contempt out of court, or a 
private abuſe. Cro. Eliz. 689. Attachment alſo lies 
againſt one for contempt to the caurt, to bring in the of. 
fender to anſwer on interrogatories, &;. and if he cannot 
acquit himſelf, he ſhall be fined. 1 Lill. 305. If aſhe- 
riff, being required to return a writ directed to him, doth 
not return the writ, it is a contempt : and this word is 
uſed for a kind of miſdemeanor, by doing what one is 
forbidden; or not doing what he is commanded. 12 Rep. 
36. And as this is ſometimes a greater, and ſometimes a 
leſſer offence ; ſo it is puniſhed with greater or leſs pu- 
niſhment, by fine, and ſometimes impriſonment. Dyer 
128, 177. 1 Bulſt. 8 5. See Attachment. See Black. Com. 
4 J. 280. 5 LY ; LY 

An attachment of contempt may iſſue againſt a biſhop, 
or other peer: but for not returning a eri facias de bonis 
ecclefiaſticis, it is proper to move againſt the chancellor, 
commiſſary, or official. Rex v. Biſhop of St. Aſaph, Wil. 
par. 1. p. 332. 

One coinmitted for a contempt of the Houſe of Com- 
mons cannot be bailed by the court of King's Bench, the 
Honourable Alexander Murray's caſe, ib. p. 299, 300. 

It is a contempt to inſtitute a ſuit fictitiouſſy, though 
the demand is real, either to hurt any perſon, or to get 
the opinion of the court. Coxe and Phillips. Rep. Temp- 
Hardw. per Annaly, 237, 239. : 

CONTENEMENT, (contenementum) Is ſaid to ſigni- 
fy a man's countenance or credit, which he hath together 
with, and by reaſon of, his freehold: in which ſenſe, it 
is uſed in the ſtatute of 1 Ed. 3. and other ſtatutes; and 
Spelman in his Gloſſary ſays, Contenementum ef H 


| & conditionis forma, qua quis in repub. ſubſjſtit. But conte- 


nement is more properly that, which is neceſſary for the 
ſupport and maintenance of men, agreeable to their ſeve- 
ral qualities, or ſtates of life: and ſeems to be freehold 
land, which lieth to a man's tenement, or dwelling-houle, 
that is in his own occupation. For by Magna Charta, 
cap. 14. it is enacted, that a freeman ſhall not be amerc- 
ed, but ſecundum magnitudinem delicli, ſalvo fibi * 
to ſuo; & mercator eodem modo, ſalva mercbhandiſa; & 1 0 
lanus ſalvo wainagio; that is, as Glanvil tells us, he ſhou 
be amerced, ſecundum quantitatem feodorum ſucrum & ſe- 
cundum faculiates, ne nimis gravari inde videantur ve! jim 
contenemetitum amittere. Lib. . c. 8 . 
CONTINGENT LEGACY. If a contingent lac i 
left to-any one; as, when he attains, or if he attains the ag 
of twenty-one, and he dies 5 that time 5 Rp ; 2 
acy. Dy. 59. 1 Eq. Caſ. Ar. 295. Bu 
apt 11 Said hes he attains the age of Fenty oe 
years, is a veſted legacy, an intereſt which commences : 


prefenti, although it be ſolvendum in futuro: and if the 


legatec 


K 
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' 1ooatee dies befote that age, his repreſentatives ſhall re- 
—— of the teſtator's perſonal eſtate, at the ſame 
time it would have become payable, in caſe the legatee 
had lived. Black. Com. 2 V. 513. 3 | 
CONTINGENT REMAINDER, Contingent ot 
executory remainders (whereby no preſent intereſt paſſes) 
are where the eſtate in remainder is limited to take effect, 
either to a dubious and uncertain perſon, or upon a du- 
bious and uncertain event; ſo that the particular eſtate 
may chance to be determined, and the remainder never 
take effect 3 Rep. 20. Black. Com. 2 V. 169. And 


85. N 

N TN SENI USE, Is a uſe limited in a convey- 
ance of land, which may, or may not happen to vet; 
according to the contingency expreſſed in the limitatiori of 
ſuch uſe : a uſe in contingency is ſuch which by poſſibility 
may Ae in poſſeſſion, reverſion. or remainder: 1 

121. A remainder contingent is ſaid to be an eſtate 

ed; but on ſuch remainder in executory deviſes, the 
eſtate deſcends till the contingency happens, and nothing 
is veſted till then. 1 Vent. = . | 

CONTINUAL CLAIM, Is a claim made from time 
to time, within every year and day, to land, or other 
thing, which in ſome reſpect we cannot attain without 
danger: as if a perſon be diſſeiſed of land, into which; 
tho he hath a right of entry, he dare not enter for fear 
of beating, c. it behoves him to hold on his right of 
entry at bs beſt opportunity, by approaching as near it 
2s he can, once a year, as long as he lives, and to fave 
the right of entry to his heir. Lit. lib. 3. c. 7. Continual 
claim is where it is made, and repeated yearly, fo as to be 
within a year and a day before the death of him that hath 
the lands; and if after he dies feiſed, ſo that his heir is 
in by diſcent, yet he that makes the claim may enter, &c, 
but if no claim be made, then the entry of the perſon diſ- 
ſeiſed, Sc. is taken away. 32 H. 8. cap. 33. Tho by 
the ſtatute the diſſeiſor is to have peaceable poſſeſſion for 
five years, without entry or continual claim, for a diſcent 
on his death, to take away the entry of the diſſeiſee, or 
his heir; after the five years, the diſſeiſee is to make con- 
tinual claim, as before the ſtatute: the feoffee of a diſſei- 
for, abators, c. are out of the ſtatute. As to this claim, 
tho the tenant die within the year and day, and it be but 
once made, it ſhall preſerve the entry of him that maketh 
it: and if the anceſtor claim, and the diſſeiſor die, and 
then the anceſtor dieth, now his heir may enter: but if 
an anceſtor or predeceſſor make a continual claim, and di- 
eth, and the ſon or ſucceſſor make no continual claim, and 
within the year and day after the claim made by the an- 
ceſtor, the diſſeiſor dies; this ſhall take away the entry 
of the ſon or ſucceſſor, for the diſcent was caſt in his 
time. Co. Lit. 250, 251. If there be tenant for life, 
remainder for life, the remainder in fee, and the tenant 
for life alien in fee: if he in remainder for life maketh 
continual claim, before the dying ſeiſed of the alienee, and 
after the alienee die ſeiſed, and after that the remainder- 
man for life dieth before any entry made by him: in this 
caſe he in remainder in fee ſhall have benefit by the claim 
of tenant for life, and he may enter upon the heir of the 
alienee, c. Litt. See. 416. This claim ſhall not avoid 
a diſcent, unleſs it be made by him that hath title to en- 
ter, and in whoſe life the dying ſeiſed was: and fo it is 
for the continual claim of a tenant for life, to give him in 
remainder advantage, except the difſeiſor, &c. die in the 
life-time of tenant for life. Co. Lit. 250. See Black. 
Com. 2 V. 316. 3V. 175. 

CONTINUANCE, Is the continuing of a cauſe in 
court, by-an entry upon the records there tor that purpoſe. 
There is a continuance of the affiſe, &c. And continuance of 
a urit or action is from one term to another, in caſe where 
the ſheriff hath not returned a former writ, iſſued out in the 
ſaid action. Kitch. 262. Continuances and eſſoins are 
amendable upon the roll, at any time before judgment : 
they are the acts of the court, and at Common law they 
may amend their own acts before judgment, tho? in ano- 

term; but their judgments are only amendable in 
the lame term wherein they are given. 3 Lev. 431. Upon 
an Original, a term or two or three terms may be meſne 
between the teſte and the return; and this ſhall be a good 
Wnuance; for the defendant is not at any prejudice by it, 
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and the plaintiff may give a day to the defendant beyond 
the common day if he will : but a continuance of capias 
ought to be made from term to term, and there cannot be 
any meſne term, becauſe the defendant ought not to ſtay 
ſo long in priſon: 2 Danv. Abr. 150. If a man recovers 
_ demurrer, or by default, c. and a writ of inquiry 
of damages is awarded, there ought to be continuances 
between the firſt and ſecond judgment, otherwiſe it will be 
a diſcontinuance; for the firſt 15 but an award, and not 
compleat till the ſecond judgment upon the terurn of the 
writ of inquiry of damages. bid. 152. If the plaintiff 
be nonſuir, by which the defendant is to recover coſts, if 
the plaintiff will not enter His continuances, on purpoſe to 
ſave the coſts, the defendant ſhall be ſuffered to enter them. 
Cro. Fac. 316, 317. The courſe of the court of King's 
Bench is to enter no continuance upon the roll, till after 
iſſue or demurrer, and then to enter the continuance of all 
upon the back, before judgment: and if it is not entered, 
it is error. Trin. 16 Fac. B. R. Vide Diſcontinuance. 
CONTINUANDO, Is a word uſed in a ſpecial decla- 
rationof treſpaſs, wherithe plaintiff would recoverdamages 
for ſeveral treſpaſſes in the ſame action: and to avoid mul- 
tiplicity of ſuits, a man may in one action of treſpaſs re- 
cover damages for many treſpaſſes, laying the firſt to be 
done with a continuando to the whole time, in which the 
reſt of the treſpaſfes were done ; which is in this form, 
Continuando tranſpreffionem pradiftam, &c. a præditto die, 
Sc. uſque talem diem, including the laſt treſpaſs. Terms 
de Ley. In treſpaſs with a tontinuando of divers things, 
though of ſome of thoſe things there could be no conti- 
— yet it ſhall be good for thoſe things for which 
the continuando could be, arid not for the others: but if 
the continuando had been particularly of ſuch things where- 
of a continuarde could not be, then it had been naught. 
3 Lev. 94. Every day's treſpaſs is faid to be a ſeveral 
treſpaſs; though a continuando may not be of men's con- 
tinuing a treſpaſs day and night; for ſome time together; 
for mankind muſt take ſome reft : where cattle do treſpaſs 
upon ground, they are continually treſpaſſing night and 
day, and therefore the continuando in that caſe is good. 
1 Lill. Abr. 307. Treſpaſs for breaking an houſe with a 
continuando, is ee and until a re- entry is made, the 
continuation of the poſſeſſion, is a continuing of the treſ- 
paſs. Lutw. 131 Z. a | 
CONTRABAND GOODS, (from contra, arid the 
Ital. Sando, an edi& or proclamation) Are thoſe which 
are prohibited by act of parliament, or the King's pro- 
clamation to be imported into, or exported out of this 
into any other nation: as during the late war with 
France, French wine, Sc. were prohibited by ſtatute to 
be imported here from thence: and wool, Sc. is not to 
be exported from hence to other kingdoms. Stat. 27 
E. 3. c. 3. 13 & 14 Car. 2. 786 8W. 3. Ge. 
CONTRACAUSATOR, A criminal, or one proſecut- 
ed for a crime: this word ĩs mentioned in Leg. H. I. cap. 61. 
CONTRACT, (contractus) Is a covenant or agreement 
between two or more perſons, with a lawful confideration or 
cauſe. Weſt. Symb. part 1. As if a man ſells his horſe 
or other thing to another, for a ſum of money; or cove- 
nants, in conſideration of 207. to make him a leaſe of a 
farm, &c. theſe are good contracts, becauſe there is a 
quid pro quo, or one thing for another: but if a perfon 
make' promiſe to me, that I ſhall have 20s. and that he 
w1ll be debtor to me therefore, and after I demand the 20s. 
and he will not give it me, yet I ſhall never have any action 
to recover this 205. becauſe this promiſe was no contra#, 
but a bare promiſe, or nudum patium ; tho? if any thing 
were given for the 205. if it were but to the value of a 
penny, then it had been a good contract. Every contract 
doth imply in itſelf an aſſumpſit in law, to perform the 
ſame; for a contract would be to no purpoſe, if there were 
no means to enforce the performance thereof. 1 Lill. Abr. 
308. Where an action is brought upon a contract, and 
the plaintiff miſtakes the ſum agreed upon, he will fail. in 
his action: but if he brings his action on the promiſe ii 
law, which ariſes from the debt, there, although he miſ- 
take the ſum, he ſhall recover. Alen 29. Afumpfit in 
deed muſt be fully proved: Gilb. Law of Evid. 192. 
Aſſuinp/it in law, proof of any part good. 1b. 152. 905 
Gilb. Law of Evidence, 204, 205. 2 Vent. 154. 


There 


CON 


There is a diverſity where a day of payment is limited 
on a contract, and where not; for where it is limited, the 


rontraf is good preſently, and an action lies upon it, 
without payment; but in the other not: If a man buys 
20 yards of cloth, Sc. the contract is void, if he do not 
pay the money preſently; but if day of payment be given; 
there the one may have an action for the money, and the 
other trover for the cloth, Dyer 30, 293. Where a ſeller 
ſays to a buyer, he will ſell his horſe for ſo much, and the 
buyer ſays he will give it; if he preſently tell out the 
money it is a contra ; but if he do not it is no contract. 
Noy's Max. 87. Hob. 41. The property of any thing 
ſold is in the buyer immediately by the contract; tho 
regularly it muſt be delivered to the buyer; before the 
ſeller can bring his action for the money. Ney 88. If 
"one contract to buy a horſe or other thing of me, and no 
money is paid, or earneſt given, nor day ſet for pay- 
ment thereof, nor the thing delivered; in theſe caſes, no 
action will lie for the money, or the thing ſold, but it 
may be ſold to another. Plowg. 128, 309. 
All contracts are to be certain, perfect, and compleat : 
For an agreement to give ſo much for a thing as it ſhall 
be reaſonably worth, is void for incertainty; ſo a promiſe | 
to pay money in a ſhort time, c. or to give ſo much, 
if he likes the thing when he ſees it. Dyer 91. 1 Buff. 
92. But if I contra with another to give him 101. for 
fuch a thing, if I like it on ſeeing the ſame; this bargain 
is ſaid to be perfect at my pleaſure: Though I may not 
take the thing before I have paid the money; if I do, the 
{eller may have treſpaſs againſt me; and if he fell it to 
another, I may bring an action of the caſe againſt him. 
Noy 104. If a contra be to have for cattle fold 10/. If 
the buyer do a certain thing, or elſe to have 201. it is a 
good contract, and certain enough: And if I agree with a 
perſon to give him ſo much for his horſe, as J. S. ſhall 
Judge him to be worth, when he hath judged it, the con- 
tract is compleat, and an action will lie on it; and the 
buyer ſhall have a reaſonable time to demand the judg- 
ment of J. S. But if he dies before his judgment is given, 
the contract is determined. Perk. Sea. 112, 114. Shep. 
Abr. 294. c 
In contra#s, the time is to be regarded, in and from 
which the contract is made: The words ſhall be taken in 
the common and uſual ſenſe, as they are taken in that 
place where ſpoken; and the law doth not ſo much look 
upon the form of words, as on the ſubſtance and mind of 
the parties therein. 5 Rep. 83. 1 Bulſt. 175. A con- 
tra for goods may be made as well by word of mouth; 
as by deed ih writing; and where it is in writing only; 
not ſealed and delivered, it 1s all one as by word. But 
if the contract be by writing ſealed and delivered, and fo 
turned into a deed ; then it is of another nature and in 
this caſe generally the action on the verbal contract is gone, 
and ſome other action lies for breach thereof. Plowd. 
130, 309. Dyer 90. Contracts, not to be performed in a 
year, are to be in writing, ſigned by the party, Cc. or 
ho action may be brought on them: But if no day is ſet, 
or the time is uncertain, they may be good without it. 
Stat. 29 Car. 2. c. 3. And by the ſame ſtatute, no con- 
tract for the ſale of goods for 10l. or upwards, ſhall be 
good, unleſs the buyer receive part of the goods ſold; or 
gives ſomething in earneſt to bind the contrus; or ſome 
note thereof be made in writing, ſigned by the perſon 
charged with the cuntract, Fc. If two perſons come to a 
draper, and one ſays, let this man have ſo much cloth, 
and I will pay you; there the ſale is to the undertaker 
only, though the delivery is to another by his appoint- 
ment: But if a contract be made with A. B. and x4 ven- 
dor ſcruples to let the go without money, and C. 
D. comes to him and deſires him to let 4. B. have the 
goods, and undertakes that he ſhall pay him for them, 
at will be a promiſe within the ſtatute 29 Car. 2. c. 3. 
and ought to be in writing. Mod. Caſ. 249. A contract 
.made and entered into upon good conſideration, may for 
good conſiderations be diflolved. See Agreement and 
Sale. Ufurious Contracts, vide Uſury. 
CONTRAFACTION, (Contrafactio) A counterfeit- 
ing; as contrafactio fgili Regis, counterfeiting the 
King's ſeal, Blount: "4 ' 


C ON 


CONTRA FORMAM COLLATIONIS, Is a vrit 
that lay where a man had given lands in perpetual alms, 
to any late houſes of religion, as to an abbot and con- 
vent, or to the warden or maſter of any hoſpital and his 
convent, to find certain 3 men with neceſſaries, and 
do divine ſervice; :&c; they aliened the land; to the 
diſheriſon of the houſe and church, then the donor, or 
his heirs, ſhould bring this writ to recover the lands. It 
was had againſt ron. Par or his ſucceſſor; not againſt 
the alienee, though he were tenant of the land: And 
was founded upon the ſtatute of Weſt. 2. c. 1. Reg. 
Orig. 238. F. N. B. 210. « 
CONTRA:FORMAM FEOFFAMENTI, A writ 
that lies for the heir of a tenant enfeoffed of certain lands 
or tenements, by charter of feoffment from a lord to 
make certain ſervices and ſuits to his court, who is after- 
wards diſtrained for more ſervices than are mentioned in 
the charter. Rep. Orig. 176. Old Nat. Br. 162. 
CONTRA FORMAM STATUTI, Is the uſual 
concluſion of every indictment, Sc. laid on an offence 
created by ſtatute. 
If one ftatute be relative to anotber, as where the former 


makes the offence, the latter adds a penalty, as the ſtatutes | 


of 1 & 23 Eliz. the indictment ought to conclude contra 
formam ſtatutorum, 2 Hal?'s Pl. C. 173. cap. 24. cites 
Paſch. 42 Eliz. B. R. Croke, u. 6. Dingley v. Moore. 
Where there are ſeveral ſtalutes, and it does not appear 
on which the information is founded, the concluding contra 
formam ſtatuti is ill. Cro. J. 142. pl. 19. Mich. 4 Fac. 
B. R. Broughton v. Moore, cites as is adjudged in the 
caſe of Talbot & al. 
Where one af? makes the offence; and another gives the 
penalty, an information muſt be contra formam ſtatutorum, 
and cited 33 Elix. Talbot v. Sheldon, who was indicted 
for recuſancy contra formam ſtatuti, 23 Eliz. c. 1. and the 
judgment was reverſed becauſe the penalty was demand- 
ed; for the 10 Elz. made the offence, and the 2 3d gave 
the penalty; but if the information be for the offence 
only, it had been good; per Coke. Ot. 135. Trin. 9 
Fac. See 5 Vin. Ar. 552——556. 
CONTRAMANDATIO PLACITI, Signifies a re- 
ſpiting or giving a defendant further time to anſwer; or a 
countermand of what was formerly ordered. Leg. H. 1. c. 


59. 282 

CONTRAMANDAT UM, Is ſaid to be a lawful 
excuſe which the defendant in a ſuit by attorney alledg- 
eth for himſelf, to ſhew that the plaintiff hath no cauſe 
of complaint. Blount. | 
_ CONTRAPOSITIO, A plea or anſwer.—Si quis in 
Placito per juſtitiam paſito ſui vel ſuorum cauſam injuſtis con- 
termmatiombus vel contrapoſitionibus difforciet, hanc per- 
dat. Leg. Hen, 1. c. 34. 

CONTRARIENTS. In the reign of er e 2. 
Thomas Earl of Lancaſter taking part with the Barons 
ou the King, it was not thought fit, in reſpect of 
their great power, 'to call them rebels or traitors, but 
contrarients : And hence we have a record of thoſe times, 
called Rotulum Contrarientium. 3 
CONTRATENERE, To with-hold. Si quis dect- 
mas contrateneat. . Alfredi apud Brompton, c. 9. 

CONTRIBULES” 3 kindred or couſins. 
Lamb. 7 


pays his ſhare, or contributes his part to any thing. One par- 
ener ſhall have contribution againſt another; one heir have 
contribution againſt another heir, in equal degree: And 
one purchaſer have contribution againſt another. Alſo co- 
nuſors in a ſtatute ſhall be equally charged, and not one of 
them ſolely extended. 3 Rep. 12, 13, Sc. On a ſta- 
tute or recogniſance, there is a contribution and ſtay till 
the full age of the heir, &c. and this doth extend to the 
leſſee for life, or years of the conuſor, who has part 
the land liable, and the heir within age the reſidue; for 
the land of every one of them ought to be charged equal- 
ly, becauſe the whole is liable to the judgment; and this 
cannor be, if during the nonage, the burden ſhall fall 
upon one only. Jenk. Cent. 36. If lands are mort 


and then deviſed to one perſon for life, with remainder to 
another; both deviſees ſhall make contribution to payment 


Where 
$ 


of the mortgage-money. Chan. Caf. 224, 271. 


page 75 _ | 
CONTRIBUTION, (Contributio) Is where every one 
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goods are caſt into the ſea, for the ſafe-guard of a ſhip,” 


goods, Sc. aboard in a tempeſt; there is a contri- 
or towards the loſs of the owners. 
32 H. 8. c. 14. And where a be e on 
hi „and damages are recovered a one or 
7 _ in action againſt the _— g reſt of 
the inhabitants ſhall make contribution to the ſame. 27 
EZ NTRIBUTIONE FACIENDA, Is a writ, that 
lieth where there are tenants in common, that are bound 
to do one thing, and one is put to the whole burden; or 
who jointly hold a mill 155 indiviſo, and take the profits 
equally, and the mill falling into decay, one of them will 
not repair the mill; now the other ſhall have a-writ to 
compel him to contribute to the reparations. And if there 
be coparceners of land, that owe ſuit to the Lord's 
court, and the eldeſt performs the whole; then may ſhe 
have this writ to compel the others to make their contri- 
bution. So where one ſuit is required for land, and that 
land being ſold to divers perſons, ſuit is demanded of 
them all, or ſome of them by diſtreſs, asentirely as if all the 
land were ſtill in one. Orig. 175. F. N. B. 162. 
CONTROLLER, (Fr. Contrerolleur, Lat. Contraratu- 
later) Is anoverſeer or officer relating to publick accounts, 
Ge. And we have divers officers of this name; as con- 
troller of the King s Houſbold; of the Navy; of the Cuſtoms; 
of the Exciſe, of the Mint, Sc. And in our courts, there 
is the controller of the Hamper ; of the Pipe, and of the 
Pell, Sc. The office of Controller of the Houſhold is to 
control the accounts of the Green Cloth; and he fits with 


the Lord Steward and other Officers in the countin my | 
hold. The Comptroller of the Navy controls the payment 


for daily taking the accounts of all expences of 


of wages; examines and audits accounts; and inquires 
into rates of ſtores for ſhipping, Cc. Controllers of the 
| Cuſtoms and Exciſe, their office is to control the accounts 
of thoſe revenues : And the Controller of the Mint controls 


the payment of wages, and accounts relating to the ſame. 
Cooler of the Hamper is an officer in the Chancery at- 


tending the Lord Chancellor daily in term- time, and 
ſeal days; whoſe office is to take all things 
Clerk of the Hamper, incloſed in bags of leather, and to 
note the juſt number and effect of all things ſo received, 


and enter the ſame in a book, with all the duties apper- 


taining to his Majeſty, and other officers for the fame. 
The Controller of the Pipe is an officer of the Exchequer, 
who writes out ſummons twice every year to the ſheriffs 
tolevy the farms and debts of the Pipe; and keeps a con- 
trolment of the Pipe, &c. Controller of the Pell is allo an 
officer of the Exchequer; of which ſort there are two, who 
are theChamberlajns clerks, that do or ſhould keep a con- 
trolment of thePell,of receipts and goings out : And this 


officer was originally ſuch as took notes of other officers : 


accounts or receipts, to the intent to diſcover if they dealt 
amiſs, and was ordained for the Prince's better ſecurity. 
Flea, kb. 1. cap. 18. Stat. 12 Ed. 3. cap. 3. This laſt 
ſeems to be the original uſe and deſign of all Controllers. 

CONTROVER, {Controuveur) Signifies in our law 
one that of his own head deviſes or invents falſe news. 
2 Int, 227, 

CONVENABLE, (Fr.) Agreeable. Stat. 27 Ed. 3. 
c. 21. See Covenable. 

CONVENIENT, (Conveniens) Of the uſe of this 
word, the Lord Coke in his inſtitute ſays, Non ſolum 
quod licet ſed quod eft conveniens ęſt confiderandum, nibil' 
quod eft inconveniens eſt licitum. 1 Inſt. 66. 

CONVENT, (Conventus) Signifies the fraternity of 
an abbey or priory; as ſocietas doth the number of fellows 
in 2 co Bract. lib. 2. c. 35. | 

C0 ENTICLE, (Conventiculum) A 
o or meeting for the exerciſe of religion; 


22 aſſem- 
r{t 


wo hundred years ſince: and now applied to the illegal | 
metings of the Nonconformiſts : It is mentioned in the 
akutes 2 Hen. 4. c. 13. 1 H. 6. c. 3. and 16 Car. 2. 
A Which ſtatute was made to prevent and ſuppreſs 
e And by 22 Car. 2. cap. 1. It is enacted, 
if any perſons of the age of ſixteen years, ſubjects 

s kingdom, ſhall be preſent at any conventicle, where 

are ive or more aſſembled, they ſhall be fined 5s. 


ſealed from the 


attributed 
in diſgrace to the meetings of Wictliff in this nation, above 


+. :, | 
* * * o 
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tor the firſt offence, and iii for the ſecond.z and perſons 

preaching incur a penalty of 20. Allo foſtering i e 
ing to be held in a. houſe, e, is liable te 200. penalty. 
Eee have power to enter ſuch houſcs, and 
(e1ze perſons afſembled,,&Fc..,, And if they neglect their 
duty, they ſhall forteit 200 Andi if any conttable, &c: 
know of ſuch meetings, and; da not inform a juſtice of 
peace, or chief magittrage, he-ſhall forfeir 5 Bur the 


of the government; 

which there 

nok prayed 

diſabled... Stat. 10 Aun, e. 8. See Hereſy. SHE 


ings, for an agreement gr covenant : As A. B. gueritur, 
Sc. de C. D. Sc pro eo gu nan deneas com ntionem, & 
There is apleaſantrgcora of the court ofithe Manor of Hat- 
eld, in Con. Alor. held dune 3 1 £4, 3. Which runs thus: 
obertus R. qui obtulit ſe venus Johannem J. de 140 quad 
uon teneat conventionem inter. eos factam, & unde queritur, 
quad certo die & anno apud, £7. convenit inter prædicdum 
obertum & Johannem, quad predittus Johannes vendi- 
dit prædibt Roberto diabolum ligalum in quadow lin amine 
pro iii d. 0b, & prædictus Robertus tradidit predifie Johan 
ni guoddam obolum earls. (i, 6 carneſt- moncy) per quod 
Preprietas dicti Diaboli commuratur in perſona dicti Roberti 
ad bab end. deliberationem diets Diaboli, infra quartem diem 
prox. ſequent. Ad quam diem idem Robertus ve od pro 
cundum; conventionam inter eus fadbam ;; idem Johannes pre- 
dium Diabolum daliberate nolwit, nec adbuc uult, Sc. ad 
grave dampnum ipſſus Roherti 4x. ſol. , inde praducit 
ſectam, Sc. Et pradittus- Johannes venit, ic. Et u 
dedicit con ventionem Hom." Et quis uidetur curiæ 
qued tale placitum non jacet inter Chriſtianos, Ideo partes 
preditti gdjournantur uſque in infernum, ad audiendum judi- 
Miſericordin, Sc. 44 41 ud; 


cium ſuum, & utraque pars in 
CONVENTIONE, Is a writ that lies for the breach 
of any covenant in writing, whether real or perſonal: 


And it is called a Mrit e Covenant. Reg. Orig. 115. 
F. N. B. 145. f 3 

CON VENTION, Is ly where a parliament is 
aſſembled, but no act is p or bill figned, &c. See 
Parliament. | 


CONVENTION PARLIAMENT. 'On the abdi- 
cation of King James II. Anno 1689. The aſſembly of 
the ſtates of the kingdom, to take care of their rights and 
liberties, and who ſettled King Wilkam and Queen Mary 
on the throne, was called the Convention : And the Lords 
and Commons thus convened were declared the two houſes 
of parliament, notwithſtanding the want of any writ of 
ſummons, Sc. Stat. 1 W. & M. | \ 

CONVENTUALS, Are thoſe religious men who are 
united together in a cv or religious houſe: Corel, 

CON VEN TUAL. CHURCH, Is church that con- 
liſts of regular clerks, profeſſing ſome order of religion; 
or of Dean and Chapter, or other ſocieties of Spiritual Men. 

CONVERSION, Is where a perſon finding or having 
the goods of another in his poſſeſſion, converts them to 
his own uſe, without the conſent of the owner, and for 
which the proprietor may maintain an action of Trover 
and Converſion againſt him. And refuſal to reſtore 
is, prima facie, ſufficient evidence of a converſion, tho? 
it does not amount to a converſion. 10 Rep. 56. Black. 
Com. 3 V. 1 52. | * 

CONVERSOS. The Jeus here in England were for- 
merly called Converſos, becauſe they were converted to the 
Chriſtien religion. King Hen. 3. built an houſe for them 
in London, and allowed them a competent proviſion or 
ſubſiſtence for their lives; and this houſe was called Dcmus 
Converſorum. But by reaſon of the vaſt expences of the 
wars, and the increaſe of thoſe converts, they became a 
burden to the crown; fo that they were placed in abbeys 
and monaſteries for their ſupport and maintenance. And 
the Jetos being afterwards: baniſhed, King Ed. 3. in the 
51ſt year of his reign, gave this houfe which: had been 


uſed for the converted Jeus, for the keepingof the Rolls; 
M m m | and 


* 


COM: 


and it is faid to be the fame which is at this time enjoyed 
by che Maſter of the Rolls. Blount. 

' CONVEY ANCE, Is a deed which paſſes land from one 
man to another. ConÞeyance by feoſfmeni, and-ivery, was the 
general conveyance at common law; and if there was a 
tenant in poſſeſſion, ſo that livery could not be made, 
then was the reverſion granted, and the tenant always at- 
torned : Alſo upon the ſame reaſon, a leaſe and releaſe 
_—_— be a good zonveyance; to paſs an eſtate; but 
the leſſee was to be in actual poſſeſſion, before the releaſe, 
But the leaſe is now conſidered'as wperating i as to give 
the poſſeſſion, which it does im ppiht of law. By the 

common law, when an eſtate did not pals'by feoffment, 
dhe vendor made a leaſe foryeats, and the leſſee attuallz 
entered and the leſſor granted the reverſion to another, 
and the leſſee attorned: Afterwards, when'an inheritance” 
was to be granted, then likewiſe was a leaſe for years uſu- 
ally made, and the lefſe&entered (as before) and then the 
leflor releaſed to him: But after the ſtatute of uſes, it be- 
came an opinion, that if 4 fut for years was made upon 

a valuable conſideration, a releaſe _ operate ry it 

without an actual entry of the leſſee ; becauſe the ſta- 
tute did execute the leaſe, and raiſed an uſe preſently to 
the leſſee : And Serjeant Moor. was the firſt who practiſed 
this way. 2 Mod. 251, 232. The moſt common convey- 
ances now in uſe are deeds of gift, bargain and ſale, leaſe 
and releaſe, fines and recoveries, —— to uſes, &c. A 

ſon did give and grant lands to his mother, and her heirs; 
though this was a defective — — — common law, yet 
it was adju by way of «ſe, to ſupport the inten- 
tion of the — — dre cheſs words an uſe did 
ariſe to the mother by way of covenant to ſtand ſeiſed. 2 
Lev. 225.' A feoffment without very and ſeiſin, will not 
enure as a grant; but 9 made in — ration of a 
marriage, &c. it has been adjudged; that it enure as a 
— — 2 Lv. 213. 
Tenant in fee, in conſidrrution of marriage, covenanted, 
granted, and agreed all that me to the uſe of himſelf 
Fr life, then to his wife for life, for her jointure, then to 
their firſt ſon in tail male, Se. Now by theſe words it 
8 that the huſband intended ſome benefit for his 
wife, wherefore the court ſupplied other words to make 
the conveyance ſenſible. 1 Lutw. 782. The words give 
and grant, &c. are proper for a conveyance at common 
law; but it has been held, that though ſome books war- 
rant that conveyances ſhall operate according to the words, 
yet of late the judges have a greater conſideration of the 
paſſing the eſtate, than the manner by which 'tis paſſed. 
2 Lutw. 1209. A conveyance cannot be fraudulent in part 
and good as to the reſt : For if it be fraudulent and void 
in part, it is void in all, and it cannot be divided. 1 
Lill. Abr. 311. Fraudulent conveyances to deceive cre- 
ditors; defraud purchaſers, Sc. are void, by Stat. 50. 
ee cap: 6. 13 Eliz. cap. 5. 27 Eliz. cap. 4. Vide 
Deeds. | 
CONVICT, (Convictus) Is he that is found guilty of an 
offence by verdict of a jury. Staund. P. C. 186. Cromp- 
ton ſaith, That conviction is either when a man is out- 
lawed, or appeareth and confeſſeth, or is found guilty by 
the inqueſt: And when a ſtatute excludes from clergy 
perſons found guilty of felony, Sc. it extends to thoſe 
who are convifted by confeſſion. Cromp. Juſ. 9. The 
law implies a conviclion, before puniſhment, though nat 
mentioned in a ſtatute: And where any ſtatute makes a ſe- 
condoffencefelony,or ſubject toa heavier puniſhment than 
the firſt, it is always implied that ſuch ſecond offenceought 
to be committed after a conviction for the firſt. 1 Hawk. | 
P. C. 13,107. Judgment amounts to conviction, though 
it doth not follow that every one who is convict, is ad- 
judged. 1id. 14. A conviction at the King's ſuit may 
be pleaded to a ſuit by an informer, on a penal ſtatute; 
becauſe while in force it makes the party liable to the for- 
feiture, and no one ought to be puniſhed twice for the 
ſame offence: But conviction may not be pleaded to a 
new ſuit by the King. Bid. 18. A perſon, convicted or 
attainted of one felony, may be proſecuted for another to 
bring acceſſaries to puniſhment, Sc. Fitz. Coron. 379. 

In a joint indictment or information, ſome of the de- 

| ants may be acquitted, and others convicted. 2 Hawk. 
240. Perſons convicted of felony by verdict, Sc. are not 
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to be admitted to $4il, unleſs there be ſome ſpecial mo. 


tive for granting it; as where a man is not the ſame per- 
ſon, c. for bail ought to be before trial, when it ſtands 


indifferent whether the party be guilty, or not. 51d 
114. Conviftion'of felony, beef 5 crimes, dab 
man to be a juror, witneſs, Sc. By our books, con 
vidion and attainder are ofen confounded. 


of parliament orders the convi#tion of offenders by juſtice; 
Peace, &c. it muſt be intended after ſummons to bri 
them in, that they may have an opportunity of making 
their defence; and if it be otherwiſe, the conviction ſhall 
be quaſhed. Mich. 2 Ann. B. R. Mod, Caf. 41. 

CONVICT RECUSANT, According to the ſtatutes, 
See Recuſants. | 
-  CONVIVIUM, Signifies the ſame thing among the 
laity, as procuratio doth with the clergy, viz. When the te. 
nant by reaſon of his tenure is bound to provide meat and 
drink for his lord once or oftener in the year. Blount, 

CONVOCATION, (Convecatio) Is the aſſembly of all 
the clergy, to conſult of eccleſiaſtical matters in time of 
—— And as there are two houſes of parliament, 

o there are two houſes of comvoration ; the one called the 
ber or Upper Houſe, where the archbiſhops and all the 
iſhops ſit ſeverally by themſelves ; and other the 
Lower. Houſe of Convocation, where all the reſt of the 
clergy fit, i. e. All deans and archdeacons, one proctor 
for every chapter, and two proctors for all the clergy of 
each dioceſe, making in the whole number one hundred 
and ſixty-ſix perſons. Each convocation houſe hath a pro- 
locutor, choſen from ig themſelves, and that of the 
lower houſe is preſented to the bi Sc. The Arch- 
biſhop of Canterbury is the Preſident of the Convocation, 
and prorogues and diſſolves it by mandate from the King. 
The convocation exerciſes juriſdiction in making of canons, 
with the King's aſſent: For by the Stat. 25 H. 8. c. 19. 
the convocation is not only to be aſſembled by the King's 
writ ; but the canons are to have the royal aſſent: T 
have the examining and cenſuring of heretical and ſchiſ- 
matical books, =; perſons, Sc. But appeal lies to the 
King in Chancery, or to his delegates. 4 If. 322. 2 
Rol. Abr. 225. The clergy called to the convocation, and 
their ſervants, c. have hs ſame privileges as members 
of parliament. Stat. 8 H. 6. c. 1. 

CONUSANCE OF PLEAS. A privilege that a city 
or town hath to hold pleas. See Cogniſance. 

CONUSANT, (Fr. Connoiſant) Knowing or under- 
ſtanding : As if the ſon be conuſant, and agreed to the 
feoffment. Sc. Co. Lit. 159. 

COOPERS, Shall make their veſſels of ſeaſonable 
wood, and mark them with their own marks, on pain of 
35. 44. forfeiture; and the contents of veſſels are appoint- 
ed to be obſerved under like penalty, as the beer barrel 
ſhall contain 36 gallons, a kilderkin 18, and firkin g, &c. 


officer of the mayor, are to ſearch all veſſels for ale, beer, 
and ſoap to be {14 there; and to mark them that are 
right, and they may burn thoſe that be not ſo: And if 
any Cooper, &c. diminiſh a veſſel by taking our the head, 
or a ſtaff thereof, it ſhall be burnt, and the offender for- 
feit 35. 4d. Alſo Coopers are to fell their veſſels at fuch 
rates as ſhall be ordained by juſtices, mayors, &c. 23 
H. 8. c. 4. This laſt clauſe is repealed by 8 Eliz. cap. 9- 

COOPERTIO, The head or branches of a tree cut 
down; though jo Arborum is rather the bark of tim- 


COOPERTURA, A thicket or covert of wood 
Chart. de Foreſta, cap. 12. f 

COPARCENERS, (Participes) Otherwiſe called Par | 
ceners, are ſuch as haye equal portion in the inheritance 
an anceſtor; and by law are the iſſue female, _ 
default of heirs male, come in equality to the _ 
their anceſtors. Bra#. lib. 2 cap. 30. They are to marc 
partition of the lands; which ought to be made by c. 
ceners of full age, &c. And if the eſtate of a _— 
be in part evicted, the partition ſhall be avoided in = 
whole. Lit. 243. 1 Inft. 173. 1 Rep. 87. The on 3 
of England is not ſubject to coparcenary 3 and t on 
no coparcenary in dignities, Sc. Co. Lit. 27. Stat. 25 


H. 8. c. 22. Vide Patceners. cop ARTNERSHIP, 


CONVICTION, before juſtices of peace. When ana& | 


The wardens of the Coopers company in London, with an 


ber trees felled, and the chumps and broken wood. Cowel. 
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COPARTNERSHIP, Is a deedof covenants between 
merchants, or others, for carrying on a joint trade, c. 

COPE, Is a cuſtom̃ or tribute due to the King, or lord 
of the ſoil, out of the lead mines in ſome part of Derby- 
Heires of which Manlove faith thus : 


oreſs and r oſs to the King's highway, 
7 — and lot and cope they pay: 
The thirteenth diſh of ore within — mine, 
J the lord, for lot they pay at meaſuring time; 
92. e a load for cope the lord demands, 
And that is paid to the berghmaſter's hands, &c. 


ble to this you may find in Sir Fobn Pettus's Fodinæ 

ales, where he treats on this ſubject. This word, by 
Domeſday-Book, as Mr. Hager hath interpreted it, ſignifies 
a hill : and cope is taken for the ſupreme cover, as the 
cope heaven. Alſo it is uſed 1 1 _ covering 

2 houſe z the upper garment of a prieſt, &&c. : 

COPIA LIBEL LI DELIVERANDA, Is a writ 
that lies where a man cannot get the copy of a libel at 
the hand of a judge eccleſiaſtical, to have the ſame deli- 
vered to him. Ong. 51. 5 

COPPA, A — or wth of graſs, hay or corn divided 
into titheable portions ; as the tenth cock, Se. This 
word, in ſtrictneſs, denotes the gathering or laying up the 
corn in copes or heaps, as the method is for barley or oats, 
Sc. not bound up, that it may be the more fairly and juſt- 
ly tithed : and in Kent they ſtill retain the word, a cop 
or cap of bay, ſtraw, Sc. Thorn in Chron. 

COPPER AND COPPER ORE, Copper plates and 
copper fully wrought, to what duties liable, 4 C 5 V. & 
M. c. 5.ſett. 2. Al copper may be exported paying 
the lawful duties and cuſtoms, 5 V. & M. c. 17. 

COPY (copia) Is in a legal ſenſe the tranſcript of any 
original writing; as the copy of a patent, of a charter, 
deed, &c. A clauſe out of a patent, taken from the 
chapelof theRolls, cannot be given in evidence; but you 
muſt have a true-copy of the whole charter examined : it 
is the ſame of a record. And if upon a trial, you will 
give er acopy of an office in evidence to prove a deed, 
which deed is to prove the party's title to the land in 
queſtion that gives itin evidence ; if that part of the office 
copy given in evidence, be not ſo much of it as doth any 
ways concern the land in queſtion, the court will not ad- 
mit of it: for the court will have a copy of the whole given, 
or no part of it ſhall be admitted. 1 Lill. Ar. 312, 313. 
Where a deed is inrolled, certifying an atteſted copy is 
proof of the inrolment; and ſuch copy may be given in 
evidence. 3 Lev. 387. Acommon deed 28 be proved 

a copy or counterpart, when the original may be pro- 
cured. 10 Rep. = And a copy i + will of lands, or 
the probates is not ſufficient; but the will muſt be ſhewn 
as evidence. 2 Rol. Abr. 74. Copies of court rolls ad- 
mitted as evidence. See Evidence. 

COPYHOLD, (tenura per copiam rotuli curie) Is a te- 
nure for which the tenant hath nothing to ſhew but the 
copy of the rolls, made by the ſteward of the lord's court; 
on ſuch tenant's being admitted to any parcel of land or 
tenement belonging to the manor. 4 Rep. 25. It is cal- 
led baſe tenure, — held at the will of the lord: 
And Fitzberbert ſays, it was anciently tenure in villenage, 
and that copybold is but a new name. Some copybolds are 
held by the verge in ancient demeſne; and though they are 
by copy, yet are they a kind of freehold ; for if a tenant 
of ſuch copybold commit felony, the King hath annum 
diem & vaſtum, as in the caſe of freeholders: ſome other 
@pybolds are ſuch as the tenants hold by common tenure, 
called meer copybold, whoſe land, upon felony committed, 
eſcheats to the lord of the manor. Kirch. 81. But copy- 
bold land cannot be made at this day; for the pillars of a 
c09ybold eſtate are, That it hath been demiſed time out of 
mind by copy of court-roll ; and that the tenements are 


parcel of or within the manor. 1 Ind. 58. 4 Rep. 24. | 


A copybol tenant had originally in judgment of law but an 
at will; yet cuſtom ſo eſtabliſhed his eſtate, that by 
thecuſtom of the-manor it was deſcendible, and his heirs 
inherited it: and therefore the eſtate of the copybolder 18 not 
merely ad voluntatem domini, but ad voluntatem domini ſe- 
conſuetudinem manerii ; ſo that the cuſtom of the 


} 


COP 


manor is the life of copybold eſtates; for without a cuſtom, 
or if copybolders break their cuſtom, they are ſubject to the 
will of the lord: and as a copybold is created by cuſtom, 
| ſo it is guided by cuſtom. 4 Rep. 21. A copyholder, fo 
long as he doth. his ſervices apd doth not break the cuſ- 
tom of the manor, cannot be ejected by the lord; if he be, 
he ſhall have treſpaſs againſt him: but if a copybolder re- 
fuſes to perform his ſervices, it is a breach of the cuſtom 
and forfeiture of his eſtate. , _ | 

Copyholds deſcend according to the rules and maxims of 
the Common law, (unleſs in. particular manors, where 
there are contrary cuſtoms, of great antiquity) ; but ſuch 
cuſtomary inheritances ſhall not be aſſets, to charge the 
heir in action of debt, Sc. Bid. Though a leaſe for 
one year of copyhold lands, which is warranted by the 
Common law, ſhall be aſſets in the hand of an executor. 
1 Vent. 163. Copybolders hold their eſtates free from 
charges of dower, being created by cuſtom, which is pa- 
ramount to title of dower. 4 Rep. 24. Copybold inheri> 
tances haye no collateral qualities, which do not concern 
the deſcent; as to make them aſſets; or whereof a wife 
may be endowed ; a huſband be tenant by the curteſy, 
Sc. But by particular cuſtom, there may be dower and 
tenancy by the curteſy. Cro. Eliz. 361. There may be 
an eftate-tail in cot ybeld lands by cuſtom, with the co- 
operation of the ſtatute V. 2. And as a copybold may be 
entailed by cuſtom, ſo by cuſtom the tail may be cut off 
by ſurrender. 1 It. 60. A copybold may be barred by 
a recovery, by ſpecial cuſtom ; anda ſurrender may bar 
the iſſue by cuſtom. A fine and recovery at Common 
law will not deſtroy a copybold eſtate ; becauſe Common 
law aſſurances do not work upon the aſſurance of the co- 
bold: though copybold lands are within the Stat. 4 H. 7. 
of fines and proclamations, and five years non-claim, and 
ſhall be barred. 1 Rel. Mr. 506. 

A plaint may be madein the court of the manor, inthe 
nature of a real action, and a recovery ſhall be had in that 
plaint againſt tenant in tail, and ſuch a recovery ſhall be a 
diſcontinuance to the eſtate-tail. 1 Brownl. 121. And 
the ſuffering a recovery by a copybolder tenant for life in the 
lord's court is no forfeiture, unleſs there is a particular 
cuſtom for it. 1 Nelſ. Abr. 507. Copybolders may entail 
copybold lands, and bar the entails and remainders, by 
committing a forfeiture, as making leaſe without li- 
cence, c. and then the lord is to make three proclama- 
tions, and ſeize the copybold, after which the lands are 
granted to the copybolder, and his heirs, Sc. This is the 
manner in ſome places, but it muſt be warranted by cuſ- 
tom. 2 Danv. Abr. 191. Sid. 314. 

Cuſtoms ought to be time our of memory ; to be rea- 
ſonable, c. And a cuſtom in deprivation or bar of a 
copyhold eſtate, ſhall be taken ſtrictly; but when for 
making and maintaining it, ſhall be conſtrued favourably. 
Comp. Cop. ſeft. 33. Cro. El. 879. An unreaſonable 
cuſtom, as for a lord to exact exorbitant fines ; for a co- 
pybolder for life to cut down and ſell timber-trees, &c. 
is void. A copybolder for life pleaded a cuſtom, that every 
copyholder for life might, in the preſence of two other co- 
pybolders, appoint who ſhould have his copyhold after his 
death; and that the two copyholders might aſſeſs a fine, 
ſo as not to be leſs than had been uſually paid: and it 
was adjudged a good cuſtom. 4 Leon. 238. But acuſ- 
tom to compel a lord to make a grant, is ſaid to be 
againſt law; though it may be good to admit a tenant, 
Moor 788. 

By the cuſtom of ſome manors, where copybold lands 
are granted to two or more perſons for lives, the perſon 
firſt named in the copy may ſurrender all the lands. 1 
Nelſ. Abr. 497. There are cuſtoms ratione loci, different 
from other places: but thougha cuſtom may be applied to 
a een place; yet tis againſt the nature of a cuſtom 
of a manor to apply it to one particular tenant; 1 Nelſ. 
504. 1 Lutw. 126. 

There are uſually cuſtom rolls of manors, exhibited on 
oath by the tenants; ſetting forth the bounds of the 
manor, the royalties of the lord, ſervices of the copyboid 
tenants, the tenures granted, whether for life, Fc. con- 
cerning admittances, ſurrenders, and the rights of the 
copybolders, as to taking timber for repairs, fire- bote, 
&c. Common belonging to the tenants, payment of 

rent, 
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rent, ſuing in the court of the manor, ee heriots, 
ec. All which cuſtoms are to be obſerved. Comp. 
Court Keep. 21. | 

When an act of parliament altereth the ſervice, cuſ- 
toms, tenure, and intereſt of land, in prejudice of the 
lord or tenant, there the general words of ſuch an act 
ſhall not extend to copybolds. 3 Rep. 7. Copybholders are 
not within the Stat. 27 H. 8. c. 10. of jointures; nor the 
32 H. 8. c. 36. of leaſes, copybolds deg their nature 
demiſable only by copy : they are not within the ſtatute of 

uſes ; nor are copybolds extendible in execution: but copy- 
holds are within the ſtatute of limitation of actions; and 
the 13 Elz. c. 7. Ge. againſt bankrupts. The lord ſhall 
have the cuſtody of the lands of ideots, c. And a 
copybolder is not within the act 12 Car. 2. c. 24. to F 
of the cuſtody and guardianſhip of the heir; for if there 
be a cuſtom for it, it belongs to the lord of the manor. 
3 Lev. 395. 1 Nelſ. Abr. 492, 522. 
Copybollers not to vote for knights of the ſhire. 31 Geo. 
2. c. 14. ſet. 1. Aſſignees of inſolvent debtors to pay fines 
copybolds. 1 Geo. 3. c. 17. elf. 14. Copybolders ſhall 
neither implead nor be impleaded for their tenements by 
writ, but by plaint in the lord's court held within the 
manor: and if on ſuch plaint, erroneous judgment be 
given, no writ of falſe judgment lies, but petition 
to the lord in nature of a writ of falſe judgment, where- 
in errors are to be aſſigned, and remedy given according 
to law. Co. Lit. 60. Where a man holds copyhold lands 
in truſt to ſurrender to another, c. if he refuſes to ſur- 
render to the other accordingly, he may be compelled 
by bill exhibited in the lord's court, who, as chancellor 
has power to do right. 1 Leon. 2. A copybolder ma 
have a formedon in deſcender in the lord's court. - 
ee of a copybolder for life for one year, ſhall maintain an 
ejectment: but ejectment will not lie for a copybold, un- 
leſs the plaintiff declare on the cuſtom, upon a leaſe, 
Sc. 4 Rep. 26. Moor 679. ſed qu. A manor is loſt when 
there ate no cuſtomary tenants or copybolders : and if a 
copybold comes into the hands of the lord in fee, and the 
lord leaſes it for one year, or half a year, or for any cer- 
tain time, it can never be 
the lord aliens the manor, his alienee may re-grant 
land by copy. If the lord keeps the copybold for a long 
time in his hand, it is no impediment but that he may 
after grant it again by copy. 2 Danv. Ar. 176, 177. 
A copybolder in 25 accepts of a leaſe, grant, or confirma- 
tion of the ſame land from the lord, this determines his 
copyheld eſtate. 2 Cro. 16. Cro. Fac. 253. If a copy- 
belder bargains and ſells his er to a leſſee for years, 
Sc. of the manor, his copybold is extinguiſhed. 2 Danv. 
205. A copybolder may grant his eſtate to his lord, by 
bargain and ſale, releaſe, &c. for between lord and te- 
nant the conveyance need not be according to cuſtom. 
1 Nelſ. 504. A copybolder in other caſes cannot alien by 
deed : though he that hath a right only to a copybold may 
releaſe it by deed. And if a copybolder ſurrenders upon 
condition,” he may afterwards releaſe the condition by 
deed. . 2 Danv. 205. Cre. Fac. 36. Alſo one joint 
copyholder may releaſe to another, which will be good 
without any admittance, Sc. Mid. : 

A copybolder cannot convey or transfer his copybold 
eſtate to another otherwiſe than by ſurrender ; which is 
the yielding up of the land by the tenant to the lord, ac- 
cording to the cuſtom of the manor, to the uſe of him 
that is to have the eſtate : or it is in order to a new grant, 
and further eſtate in the ſame. 

As to copyhold grants; which are made either in fee, or 
for three lives, Sc. the lord of the manor that hath a 
lawful eftate therein, whether he be tenant for life or 
years, tenant by ſtatute merchant, Sc. or at Will, is 
dominus pro tempore, and may grant lands, herbage of 
lands, a fair, mill, tithes, &c. and any thing that con- 
cerns lands, by copy of court-roll, according to cuſtom 
and ſuch grants ſhall bind thoſe in remainder : the rents 
and ſervices reſerved by them ſhall be annexed to the 
manor, and attend the owner thereof after their particular 
eſtates are ended. 4 Rep. 23. 11 Rep. 18. And if a 
lord of the manor for the time being, leſſee for life, years, 
Sc. take a ſurrender, and before admittance he dieth, or 
the years or intereſt determine, though the next lord 


| comes in above the leaſe for life or 
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| years, or other part;. 
cular intereſt, yet he ſhall be compelled to make admit. 
tance according to the ſurrender. Co. Lit. 39. But x 
lord at will, of a copybo/d manor, cannot — a copybold 
tenant to make a leaſe for years; though he may grant a 
copybold for life, according to the cuſtom : if à lord for 
lite gives licence to a tenant to make a leaſe for years, 
this leaſe ſhall continue no longer than the life of the 
lord. 2 Danv. Abr. 202. | 

If he that is dominus pro tempore of the manor admits one 
to a copybold, he — with all precedent forfeitures; 
not only as to himſelf, but alſo as to him in reverſion; 
for ſuch grant and admittance amount to an entry for the 
forfeiture, and a new grant; but a lord by tort cannot 
by ſuch admittance purge the forfeiture as to the right. 
ful lord. 1 Lev. 26. Grants by copy of — by 
infants, Sc. will be binding: and if a guardian in ſ 
grants a copybold in reverſion, according to the cuſtom of 
the manor, this ſhall be a good grant; for he is dominus 
pro tempore. 2 Rol. Ar. 41. If baron and feme ſeiſed 


of a manor in right of the feme grant a copybold, this 


ſhall bind the feme notwithſtanding her coverture, 4 
Rep. 23. An executor may make grants of copybold ef. 
tates, - according to the cuſtom of the manor, where a 
deviſe is made that the executor ſhall grant copies for 
payment of debts. 2 Damv. 178. 

A manor may be held by copy of court-roll, and the 
lord of ſuch manor grant copies; and ſuch cuſto 
manor may paſs by ſurrender and admittance, 94. A 
cuſtomary manor may be holden of another manor, and 
ſuch cuſtomary lord may _ copies and hold courts : 
but a copybolder lord of ſuch a manor cannot hold a court 
baron to have forfeitures, and hold pleas in a writ of 

right, Sc. 1 Nel. Ar. 524. 
All grants of cenybold eſtates are to be according to the 
cuſtom of the manor; and rents and ſervices cuſtomary 
muſt be reſerved; for what acts of the lord in granting 
copybolds are not confirmed by cuſtom, but only — 
ened by the power and intereſt of the lord, have no longer 
duration than the lord's eſtate continueth. Comp. Court. 
421. If by the cuſtom, a copybold may be gi 
for three lives, and the lord grants it to one for life, re- 
mainder to ſuch woman as he ſhall marry, and to the firſt 
ſon of his body; both theſe remainders are void: and a 
remainder limited upon a void eſtate in the creation, will 
be likewiſe void. But if by cuſtom it is demiſable in fee, 
a ſurrender may be to the uſe of one for life, remainder 
in tail, remainder in fee. 2 Danv. Ar. 203. Cre. Eliz. 
373. It is held, where by the cuſtom of a manorthe lord 
can grant a copybold for three lives, he may grant it for an 
eſtate coming within the intent of the cuſtom ; as to A. B. 
and his aſſigns, to hold to him and his aſſigns for the 
lives of three others, and of the longer liver of them ſuc- 
cefſively, Sc. 2 Ld. Raym. 994, 1000. 

The lord of the manor may himſelf grant a copybold 
eſtate at any place out of the manor ; but the ſteward can- 
not grant a copybold at a court held out of the manor. 
4 Rep. 26. Though the ſteward may take ſurrenders out 
of the manor, as well as the lord. 2 Danv. Ar. 181. 
A ſteward is in place of the lord, and without a command 
to the contrary may grant lands by copy, &c. But if a 
lord command a ſteward that he ſhall not t ſuch a 
copy, if he grants it, it is void; and if the ſteward di- 
miniſhes the antient rents and ſervices, the grant will be 
void. Cyo. Eliz. 699. | 15 

Things of neceſſity done by a ſteward, who is but in re- 
puted authority, are good if they come in by preſentment 
of the jury; as the admittance of an heir upon 1 
ment, Sc. Though acts voluntary, as grants 
hold, c. are not by ſuch ſtewards. bid. 2 


under-ſ{teward hold a court without any diſturbance of the 


lord of the manor, though he hath no patent nor deputa- 
tion to hold it, yet it is ; becauſe the tenants are not 
to examine what authority he hath, nor is he bound to 
give them an account of it. Moor 110.. A deputy ftew- 
ard may authoriſe another to do a particular act; but 


cannot make a deffyry to act in general. 1 Sak. 95: 

In admittances, lr upon voluntary grants, the lord 
is proprietor; in admittances upon ſurrender, the lord is 
not proprietor of the lands, but only a neceſſary 2 — 
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meer inſtrument, not —.— to 

che heir's title, but only to give lord his fine. 4 Rep. 
21, 22, The heir of a copybolder may enter, and bring 
creſpals, before admittance, being in by deſcent; and he 
may ſurrender before admittance : buthe is not compleat 
tenant to be ſworn of the homage, or to maintain a plaint 
in the lord's court. And if the heir do not come in and 
de admitted, on the death of his anceſtor, where the 

ſame is preſented and proclamation made, he may for- 
feit his eſtate. Cro. El. go. 4 Rep. 22, 27. 
On ſurrender of u copyhold, the ſurrenderor or perſon 
making the ſame, continues tenant till the admittance of 
the ſurrenderee; and the ſurrenderee may not enter upon 
the lands, or ſurrender before admittance, for he hath no 
eſtate till then; though tis otherwiſe of the heir by de- 
ſcene, who is in by courſe of law, and the cuſtom caſts 
the poſſeſſion upon him. Comp. Court Keep. 436. K 
ſurrender is not of any effect until admittance, and yet 
the ſurrenderee cannot be defrauded of the benefit of the 
ſurrender; for the ſurrenderor cannot paſs away the land 
to another, or make it ſubject to any other incumbrances; 
and if the lord refuſe the ſurrenderee admittance, he is 
compellable in Chancery.” Comp. Cop. ſe. 39. A grantee 
hath no intereſt veſted in him till he is admitted: bur 
admittance of a — /—— ny for life is an admittance of 
him in remainder, for they are but one eſtate ; and the 
remainder man may, after the death of tenant for life, 
ſurrender without admittance. 3 Lev. 308. Cs. El. 
504. Every admittance upon a deſcent or ſurrender 
may be pleaded as a grant; and a perſon may alledge the 
admittance of his anceſtor as a grant; and ſhew the de- 
ſcent to him, and that he entered, Fc. But he cannot 
lead that his father was ſeiſed in fee, Sc. and that he 
ied ſeiſed, and the land deſcended to him. 2 Darv. 208. 
Admittance on ſurrender muſt, in all reſpe&s, agree with 
the ſurrender; the lord having only a cuſtomary power 
to admit ſecundum formam & elfectum ſurſum redditionis. 4 
Re. 26. If any are admitted otherwiſe, they ſhall be 
ſeiſed according to the ſurrender yet where a voluntary 
ſurrender is general, without ſaying to whoſe uſe, a ſub 
ſequent admittance may explain it. 2 Danv. 187, 204. 
In voluntary admittances, if the lord admits any one 
contrary to cuſtom, it ſhall not bind his heir or ſucceſſor. 
If a copyholder ſurrender to the uſe of another, and af- 
ter the lord having knowledge of it, accepts the rent of 
ſuch other out of court, this is an admittance in law: 
and any act, implying the conſent of the lord to the ſur- 
render, ſhall be adjudged a good admittance. 1 Ne{/. 
Abr. 493. If the ſteward accept a fine of a W 
it amounts to an admittance. 2 Danv. 189. But deli- 
ng 6 copy is no admittance. | 

a widow's eftate is created by cuſtom, that ſhall 

be an admittance in law: and her eſtate ariſing out of that 
of her huſband's, his admittance is the admittance of her. 
Hut. 18. And ſhe, who hath a widow's eſtate by the 
cuſtom of the manor, upon the death ot her huſband, need 
not pay a fine to the lord for the eſtate ; for this is only a 
branch of the huſband's, Hob. 181. When a cuſtom is, 
that the wife of every copyholder for life ſhall have her 
free bench, after the death of the baron, the law caſts the 


mittance, Sc. 2 Danv. 184. But if a wife is entitled 
d her free bench by cuſtom, and a copyholder in fee 
ſurrenders to the uſe of another, and then dies; it has 
been adjudged that the ſurrenderee ſhould have the land, 
and not the wife; becauſe the wife's title doth not com- 
mence till after the death of her huſband ; but the plain- 
ul”s title begins with the ſurrender, and the admittance 
relates to that. 1 It. 59. 1 Salk. 185. - 
 Thewidow's title commenceth not by the marriage; if 
it did, then the huſband could do nothing in his life 
ume to prejudice it: but *tis plain he may alien or ex- 
unguiſh his right, ſo as to bind the eſtate of the widow : 
free bench grows out of the eſtate of the huſband , 
and 'tis his dying ſeiſed which gives the widow a title, 
and as the huſband has a defeaſible eFate, ſo the wife may 
have her free-bank defeated. d. Rep. 452, 453- 
dmittances are never by attorney, for the tenant oughtto 
do fealty : tho* ſurrenders are oftentimes by attorney. 


„ and in achnittances by deſcent the 2 


eltate upon the wife, ſo that ſhe ſhall have it before ad- 
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Danv. 189. A copyholder in fee may - /ifrender in 
court, by of atrorney : but not oui of court, with- 
out à ſpecial cuſtom. 9 75, 76. I one cannot 
come into court to furtender in perſon," the lord may 
point a fpecial ſteward to go to him, and take che ſur- 
tender. 1 Leen. 36. A copy holder being in Vulanu, 
the ſteward of a manor here made a commiſſion to one to 
receive a ſurrender from him there, and it was held 
good. d D. n tt © 449 
The intent of ſurrenders is, that the lord may not be a 


ſtranger to his tenant,” and the alreration of the eſtate. As 
a copyholder cannot transfer his eſtate to a ſtranger, by 


any other conveyance” than ſurrender; fo if one would 
exchange a copyhold with another, both muſt ſurrender to 
each other's uſe, and the lord admit aceordingly: and if 


any perſon would deviſe a copyhold eſtate; he cannot 


do it by his will: but he muſt furtender to the uſe of 
his laſt will and teſtament, and in 3 declare his in- 
tent. Camp. Cop. ſetł. 36, 39. Alſo where a copyholder 
9 i of Yi Grill the lands do be paſs by 
the will, but by the ſurrender; the will being only de- 
claratory of the uſes of the ſurrender. 1 Bulft. 200. 
But in cafe of a will, the Chancery wilt ſupply the defe& 
of a ſurrender, in the behalf of children, it not to diſin- 
herit the eldeft ſon; and for the benefit of creditors, where 
a copy hold eſtate is charged by will with the payment of 
debts,” though there is no ſurrender to thoſe uſes, it will 
be good in equity. 4 Rep. 25. 1 Salk. 187. 3 Salk. 
84. Yer'tis held, that equity ſhall notfupply the want 
of ſuch farrender in favour of a grandehild; or baſtard, 
who is not conſidered as a child; or a wife againſt the 
heir; nor in behalf of legatees: but where the ſurrender 
is refuſed; a will of a copyhold may be ſufficient without 
it. Ar. Caſ. Eq. 122, 124 | | 
A ceſtui que truſt may deviſe an intereſt in land, r. 
without ſurrender ; and if copyhold lands are in mort- 
gage, the Mortgagor can wy of the equity of _ 
tion by will, without any; furrender made; becauſe he 
hath at that time no eſtate in the land, whereof to make a 
ſurrender. Preced. Canci 320, 322. One joint- tenant 
may ſurrender his part in the lands to the uſe of his will, 
Sc. And where there are two 33 of a copy- 
hold in fee, if one of them make a ſurrender to the uſe 
of his will, and die, and the deviſee is admitted, the 
ſurrender and admittance- ſhall bind the ſurvivor. 2 
Cre. 100. A ſurrender may not be to commence in futuro; 
as after the death of the ſurrenderor, Sc. though co- 
pyholds may be ſurrendered to the uſe of à man's will. 
March 177. A copyholder cannot ſurrender an eſtate 
abſolutely to another, and leave a particular eſtate in 
himſelf : though he may ſurrender to uſes, Sc. A co- 
py holder ſurrendered to the uſe of his wife and younger 
fon, without mentioning what eſtate; and adjudged that 
they had an eſtate for life. 4 Rep. 29. If a man having 
bought a copyhold to himſelf, his wife and daughter, and 
their heirs, afterwards ſurrenders it to another and his 
heirs, for ſecuring a ſum of money; after his death, the 
{urrenderee ſhall not be intitled to the land, it being an 
advancement for the wife and daughter. 2 Vern. 120. 
A feme' covert may receive a copyhold eſtate, by ſur- 
render from her huſband; becauſe ſhe comes not in im- 
mediately by him, but by the admittance of the lord; ac- 
cording to the ſurrender. 4 Rep. A feme covert is to 
be ſecretly examined by the ſteward, on hier ſurrendering 
her eſtate. Co. Lit. 59. An infant ſurrendered his co. 
pyhold, and afterwards entered at full age, and it was 
held lawful, though the ſurrenderee was admitted. Moor 
597. By the general cuſtom of copyhold eſtates, copy- 
holders may ſurrender in court, and need not alledge any 
particular cuſtom to warrant it: but where they ſurrender 
out of court, into the hands of the lord by cuſtomary 
tenants, Cc. cuſtom muſt” be pleaded. 9 Rep. 75. 1 
Roll. Abr. 500. And ſurrenders out of court are to b- 
preſented at the next court; for it is not an effectual 
ſurrender till preſented in court. Where a copyholder 
in fee ſurrenders out of court, and dies before it is 
preſented, yet the ſurrender, being preſented at the next 
court, will ſtand good, and cęfu que uſe ſhall be ad. 
mirted : ſo if cęſtui que i dies before it is preſented, his 
heir ſhall be admitted. But if the ſurrender be not pre- 
Nun . ſented 
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Fented. at the next court, it is void! Ca. Lit. 62. 2 
Danv. 188. If the tenants by hoſe hands the ſurren- 

der was made ſhall die, and this upon proof is preſented 
in court, it is well enough. ag Rep. 299 
+ Tenants, refuſing to make preſentment, are compel- 
able in the lord's court. And by ſurrender of copyhold 
lands to the uſe of a — the lands are bound in 
equity, though the ſurrender be not preſented at the next 
court. 2 Salt. 449. When a copyholder ſurrenders 
upon condition, and this is preſented abſolutely, the 
-preſentment is void: but where a conditional ſurrender 
is preſented, and the ſteward omits entering che conditi- 
on, on proof thereof the condition ſhall not beè avoided; 
but the rolls ſhall be amended. 4 Rep. 25. A copy- 
holder may ſurrender to the uſe of another, reſerving rent 
with a condition of re-entry for non-payment; and in 
default of payment may re-enter: Raf 5:4 of 
If a copyholder of inheritance takes a leaſe for years of 
his copyhold eſtate, it is a ſurrender in law of his copy- 
hold. Where there is a tenant for life, and - remainder 
in fee, he in remainder may ſurrender his eſtate, if there 
be no cuſtom to the contrary. 3 Leon. 329. If a ſur- 
render is made with remainders over, caſe lies for him 
in remainder againſt a copyholder for life, who commits 
. waſte, Sc. 3 Lev. 128. A ſurrenderee of a reverſion of 
a copyhold is an aſſignee within the equity of the Sar. 
32 H. 8. to bring action of debt or covenant againſt a 
leſſee, Sc. 1 Salk. 183. A copyholder in fee ſurrenders 
to the uſe of one for life, with remainder to another for 
life, remainder to another in fee; as the particular eſtates 
and remainders make but one eſtate, there is but one fine 
due to the lord. 2 Danv. 191. | = 
- Fines are paid to the lord on admittances; and may be 
due on every change of the eſtate by lord or tenant : in 
caſe of a ſurrender, the lord may make what fine he 
. pleaſes ; but fines are to be reaſonable ; they are either 
certain, by cuſtom, or uncertain ; a fine certain is to be 


paid preſently ; but if it be yncertain, the copyholder is | 


to have notice, and time to pay it. The lord may have 
an action of debt for his fine ; Or may diſtrain by cuſtom. 
* 27. 13 Rep. 2. . | 
— 1 is a duty to the lord, rendered at the death of 
the tenant, or on a ſurrender and alienation of an eſtate: 
and is the beſt beaſt or goods, found in the poſſeſſion of the 
tenant deceaſed, or otherwiſe, according to cuſtom. And 
for heriots, reliefs, Sc. the lord may diſtrain, or bring 
action of debt. Plowd. 96. Relief is a ſum of money 
which every copyholder in fee, or freeholder of a manor 
pays to the lord, on the death of his anceſtor ; and is 
nerally a year's profits of his land. Services ſignify any 
uty whatſoever accruing unto the lord from tenants; and 
are not only annual, and accidental, but corporal, as ho- 
mage, fealty, &c. Comp. Court Keep. 7, 8, 9, &c. 
Copybolds eſcheat, and are forfeited in many caſes ; % 
cheat of a copyhold eſtate, is either where the lands fall 
into the hands of the lord for want of an heir to inherit 
them; or where the copyholder commits felony, Sc. But 
before the lord can _ on an eſtate eſcheated, the ho- 
mage jury ought to preſent it. Forfeitures proceeding from 
3 > ch alienation by wc &: a — 
of them muſt be alſo made in court, that the lord may 
have notice of them. A copyholder refuſing to do ſuit 
of court, being ſufficiently warned, is a forfeiture of his 
eſtate; unleſs he be prevented by ſickneſs, inundations of 
water, Sc. If the lord demandeth his rent, and the co- 
pyholder being preſent denies to pay it at the time requir- 
ed, this is a forfeiture; but if the tenant be not upon the 
ground when demanded, the lord muſt continue his de- 
mand upon the land, fo that by continual denial in law, 
it may amount to a denial in fact: tho? it is ſaid there 
muſt be a demand from the perſon of the copyholder, 
and a wilful denial, to make a forfeiture. | 
A copyholder, not performing the ſervices due to his 
lord; or if he ſue a replevin againſt the lord, upon the 
lord's lawful diſtreſs tor his rent or ſervices, theſe are 
forfeitures: If the lord upon admittance of a copyhold- 
er, the fine by the cuſtom of the manor being certain, 
demandeth his fine, and the copyholder denieth to pay 
it upon demand, this is a forfeiture. 50 
Upon the deſcent of any copyhold of inheritance, the 
heir by the general cuſtom is tied, upon three ſolemn 
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proclarnatioris, made at three ſeveral courts, to come in 


and be admitted to his copy hold; or if he faileth therein, 


this failure worketh a forfeiture; but if an infant come 
not in to be admitted at three proclamations, it is no 
forfeiture : ſo of one beyond ſea, Sc 
An ideot, lunatick, &c: though able to take copy. 
holds; yet they are unable to forfeit them: and in reſpect 
to others, forfeitures may be mitigated by cuſtom, and 
the copyholder only amerced. By Stat. 9 Geo. 1. c. 29, 
On default of infants and feme coverts appearing to be 
admitted tenants to copyhold lands, the lord or his ſteward 
may name a perſon to be guardian or attorney for them, 
and by ſuch. guardian, &c; admit them; arid if the uſual 
fine thereon be not paid in three months, being demand. 
ed in. writing, the lord may enter on the copyhold, and 
receive the rents, &c; till the fine is paid with all 
charges. And by this ſtatute, no infant or feme covert 
ſhall forfeit any copy hold lands for their neglect to come 
to court to be admitted, or refuſal to pay any fine. 

d He general cuſtom of copyholds allows a copyholder 

to make a leaſe: for one year of his copyhold eſtate, and 
no more, without incurring a forfeiture: but a copy- 
holder may make a leaſe for one year, and covenant with 
the leſſee, that after the end of that year, he ſhall have 
the ſame for another year, and ſo de anno in annum during 
the ſpace of ſeven years, Ce. and be no forfeiture. 
Cro. Fac. 300. Though a copyholder may not make a 
leaſe to hold for one year, and ſo from year to year during 
his life, excepting one day yearly, Ce. which will be a 
forfeiture, being a mere evaſion. But a licence to leaſe 
may be had. A woman who was a copyholder in fee 
married, her huſband made a leaſe for 'years, not war- 
ranted by the cuſtom, which was a forfeiture ; the huf- 
band died; and adjudged that the lord ſhall not take ad- 
vantage of this forfeiture after his death, but the wife 
ſhall enjoy the eſtate; Cro. Car. 7. And ſee 4 Rep: 21 
to:25, SS. Dot od; 
. Lavery upon any conveyance of a copyhold eſtate 
amounts to a forfeiture. And yet if a copyholder for 
life ſurrender to another in fee, this is no forfeiture ; 
for it paſſeth by the ſurrender to the lord, and not by li- 
very.” | . 1 

If copy holder for life cuts down timber: trees, it is a for- 
feiture of his copy hold: tho? ſuch copyholder may take 
houſe· bote, hedge · bote, and plough · bote, upon his copy- 
hold, of common right, as a thing incident to the grant; 
if he be not reſtrained by cuſtom, to take them by the 
aſſignment of the lord or his bailiff. Where a copy- 
holder for life fells timber · trees, the lord may take them, 
and the eſtate is forfeited : but if under: leſſee for years ot 
a copyholder cut down timber, this ſhall not be a for- 
feiture of the copyhold eſtate, but the lord is put to his 
action of the caſe againſt the leſſee. 1 Buſt. 150. She 
233- A copyhold granted to two for their lives ſuc- 
ceſſively, where the cuſtom of the manor is, that they 
ſhall not fell trees; if the firit copyholder for life cut 
down trees, Sc. tis not only a forfeiture of his own 
eſtate for life, but of him in remainder. Moor 49. In 
other caſes, a copyholder for life, committing waſte, ſhall 
not forfeit the eſtate of him in temainder. Cro. Eliz. 
880. If copyholdec for life, where the remainder is over 
for life, commits a forfeiture by waſte, Sc. he in re- 
mainder ſhall not enter, but the lord. 2 Danv. 198. 
A copyholder committing waſte voluntary, or permiſſive, 
this is a forfeiture : voluntary, as if he pull down any 
houſe, tho? built by himſelf; lop trees, and fell them, 
plough up meadow, whereby the ground is made worle, 
Se. Permiſlive, if he ſuffer the roof of the houſe to let 
in rain, or the houſe to fall; or if he permit his meadow 
ground to be ſurrounded with water, ſo that it becomes 
marſhy, or his arable land to be thus furrounded and 
become unprofitable, ' Sc. theſe and the like are forfeit. 
ures. See 2 Danv. Abr. 192, 193, 196, Sc. | Nel 
ron 509, 510, &c, But it muſt be by his wilful de- 

ault. | 

If a feme copyholder for life takes huſband, who com 
mits waſte, and dies, the eſtate of the feme is forfeited: 

Though not if a ſtrapger commit the waſte, without the 
aſſent of the huſband. 4 Rep. 37. Moſt forteitures ate 


cauſed by acts contrary to the tenure: But a e 
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1ord bf à manor, ſhall not have any advantäge of a for- 
"feitiire; by waſte done by a copyholder in the time of his 
predeceſſor. 2 Sid. 8. And if a preſent Lord doth any 
thing whereby he acknowledges the perſon to be his te- 
nant after forfeiture; this acknowledgment is a confirma- 
tion of his Eſtate. | Coke's Cop. 61. e IV 
The Court of Chancery will not telievs x copyhold te- 
nant, againſt a voluntary forfeiture, on committing waſte, 
55; But it doth for permiſſive waſte; and when the 
eſtate is forfeited for non-payment of rent, a fine] or ſuch 
things; where a value may be ſet on them, and compen- 
ſation made the Lord on any laches of time, the tenant 
may be relieved ; for there the land is but in nature of a 
ſecurity for thoſe ſums. Preced. Chanc. 569, 572. 

In-cafe of making a leaſe for years, without licehice, 
and not warranted by cuſtom, found to be a forfeiture at 
law; equity has nothing to do with it; to give any re- 
medy; it is like to a feoffment made, or fine levied by 
particular tenants; againſt which there can be no rehief. 
Did. 574. Where copyhold lands are purchaſed in fee, 

in truſt for an alien, the lands are not ſeizable by the 
King; nor is the truſt forfeited to him; for if the lands 
were forfeited as purchaſed for ſuch alien, then the lord 
of the manor —.— = fines and 8 Se. Hard. 
426. Copyhold eſtates of poor priſoners, aſſi to 
. —— * admitted by the Lord, — 
ing the uſual fine due on a ſurrender, &c. See Stat. 10 
to. 2. c. 26. See Comp. Court Keeper, 3d Edit. through- 
out. Nelſon's Lex Monerior, 2d Edit. Coke's Compleat 
holder. & 4 Rep. 21 to25, Sc. 
CoORAAGE, (Coraagium) Is a kind of extraordinary im- 
poſition, growing upon ſome unuſual occaſion, and ſeems 
to be of certain meaſures of corn: For corus tritici is a 
meaſure of wheat. Bra#. lib. 2. c. 116. Numb. 6. Who 
in the ſame chapter, Numb. 8. hath theſe words. Sunt 
etiam quedam communes præſtationes, que ſervitia non dicun- 
tur, nec de conſuetudine veniunt, niſi cum neceſſitas interve- 
'nerit, vel cum Rex venerit : ficut ſunt Hidagia, Coraagia 
& Carvagia, & alia plura de neceſſitate, & ex conſenſu com- 
muni totius Repni introducta, Sc. Blount. 
| CORACLE, A ſmall boat uſed by fiſhermen on fome 
parts of the river Severn, made of an oval form, of ſplit ſally 
twigs interwoven, and on that part next the water covered 
with leather, in which one man being ſeated in the middle, 
will row himſelf fwiftly with one hand, while with the 
other he manages his net or fiſh-tackle : and coming off 
the water, he will take the light veſſel on his back, and 
carry it home. This boat is of the ſame nature as the 
Indian canoes; tho* not of the ſame form, or employed 
to the like uſe. But quere if not long out of uſe ? 

CORAM NON JUDICE, Is when a cauſe is brought 
and determined in a court whereof the judges have not 
any juriſdiction ; then it is ſaid to be Coram non Fudice, 
and void, 2 Cro. 251. | 

CORBEL STONES, Are ſtones wherein images 
ſtand: The old Engh/o Corbel, was properly a nich in the 
wall of a church, or other ſtructure, in which an im 
was placed for ornament or ſuperſtition ; and the Corbel 
ſtones were the ſmooth poliſhed ſtones, laid for the front 
and outſide of the Corbels or niches. The niches remain 
on the outſide of very many churches and ſteeples in 
England, though the little ſtatues and reliques are moſt of 
them broken down. Paroch. Antig. 575. 

CORD OF WOOD, Is a quantity of wood eight foot 
long, four foot broad, and four foot high, ordained by 

atute. 

CORDAGE, (Fr.) Is a general appellation for all 
ſtuff to make ropes, and for all kinds of ropes belong- 
15 to the rigging of a ſhip : It is mentioned in 15 Car. 
c. 12. 

CORDINER, From the Fr. Cordouannier, a ſhoemak- 
ve call him vulgarly a Cordwainer ; and ſo this word 
5 uſed in divers ſtatutes ; as 3 H. 8. c. 10. 5 H. 8. c. 7. 
* 8. c. 14. 5 & 6 Ed. 6. c. 13. 1 Fac. 1. c. 22, 

By which laſt ſtatutes the Maſters and Wardens of 

Cordwainers Company in London, Ec. are to appoint 
Pe and triers of leather; and leather is not to be 
"before ſearched and ſealed, Ge. 

( IRDUBANARIUS, Alfo ſignifies a ſhoemaker. 


* 
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| + CORETES, From tlie Brit, Cored, pools;. ponds] 
&c.——Et cum ſuis Piſcibus & Coretibus anguillarum & 
cum tato territorio ſuo. Du Freſne, 


La 
:, » 


.. CORIUM. FORISFACERE; Was where a perſon 
was condemned to be whipped.; which was anciently 
the puniſhment of a ſervant. Si quis corium ſuum forit- 
faciat & ad eccleſiam incurrat, fit ei verberatio condonata. 
Corium perdere, the fame: And corium redimere is t 
compound for a whipping- ..... "Ta 

CORN, Nocorn was formerly to be tranſported, without 
the 4 licence z except. for the victualling of ſhips, 
and in ſome ſpecial caſes, from ſome ports only: And 
none may buy corn to ſell again, without licence from 


juſtices, Sc. Stat. 5 Ec. 12. But now corn, as wheat, 


barley, oats, Gc. may be tranſported to ſtates in amity 
when they exceed not ſuch and ſuch prices, by many ſta- 
tutes; and the exporters of it ſhall pay no duty or cul- 
tom, but be intitled to bounty- money or a certain al- 
lowance for exportation. 3 Car: 1. 12. 15 2 Car. 
2. 2W.& M. c. The tranſportation of corn to fo- 
reign parts, was prohibited by 8 Ann. c. 2. See 2 Geo. 
2. cap. 18. A cuſtom- duty is granted on foreign corn 
imported; to be paid according to the price of Engliſb 
corn, and no foreign corn ſhall be tranſported from one 
port of Great Britain to another, on pain of forfeiture, 
and 204. a buſhel, Stat. 5 Geo. 2. cap. 12. If any per- 
ſon uſe violence on another perſon to hinder him fom 
buying, or carrying corn to any ſea- port town to be tran- 
ſported, Sc. he ſhall be impriſoned by two juſtices, not 
exceeding three months, and be publickly whipped, Sc. 
and commuting a ſecond offence, or deſtroying granaries, 
or corn in any boat or veſſel, to be 1 a felon, and 
tranſported for ſeven years: And the hundred to make 
good the damage, if not above 100/; as in caſes of rob- 
bery; where an offender is not apprehended and convict- 
ed within twelve months; but notice muſt be given to the 
conſtable in two days, Se. by 11 Geo. 2. c. 22. For 
no ſort of corn, meal, flour, bread, biſcuit, beef, Ge. 
may be exported, on pain of forfeiting 205. for every 
buſhel of grain, and 12 d. every pound weight of bread, 
Sc. But his Majeſty before a certain time may permit 
the exportation of corn by proclamation, and notice in the 
Gazette. Stat. 14 Geo. 2. c. 3. See further, 24 Geo. 2. 
c. 56. which ordains the bounty, Sc. The bounty on 

ound corn to be regulated by weight, 24 Geo. 2. c. 56. 
ſatereſt to be paid on debentures for the bounty of corn 
exported. 26 Geo. 2. c. 13. Corn market eſtabliſhed 
at Weſtminſter. 31 Geo. 2.c. 25. ſec. 1. Forms of the re- 
turns of prices of grain. 31 Geo. 2 c. 29. ſec. 11. Pe- 
nalty of adulterating corn or flour. 31 Geo. 2. c. 29. 


ſec. 22. Explained and amended by 3 Geo. 3. c. 11. 


CORNAGE, (Cornagium, from the Lat. Cornu) a horn, 
was a kind of tenure in grand ſerjeanty; the ſervice of 
which was to blow a horn when any invaſion of the Scots 
was perceived: And by this tenure many perſons held 
their lands northward, about the wall commonly called 
the Pics Wall. Camb. Britan. 609. This old ſervice of 
horn blowing was afterwards paid in money, and the ſhe- 
riffs accounted for it under the title of Cornagium.— 
Memorandum quod cum vicecomes Cambriz ſederet compotum 
ad ſcaccarium apud Salop, idem vicecomes fecit tallagium 
ſub nomine ſuo lx. lib. tam de Cornagio, quam de aljis 
debitis, Mem. in Scacc. 6 Ed. 1. Sir Edward Coke in 
his firſt inſtitute, pag. 107. ſays cornage is alſo called in 
the old books Horngeld ; but they ſeem to differ much. 
See Horngeld. | | : 

CORNARE, To blow in the horn. Faciat cornare 
ne videatur furtive facere. Mat. Pariſ. page 181, 

CORN-RENTS. By 18 El. c. 6. On college leaſes, 
one third of the old rent to be reſerved in wheat or malt, 
Sc. The invention of Lord Treaſurer Burleigh, and Sir 
Tho. Smith, who obſerved the value of money to fink 
much, and the price of proviſions to riſe greatly, on out 
communication with the Indies; and therefore deviſed 
this method for upholding the revenues of the colleges. 
Black. Com. 2 V. 322. x i 32 

CORNWALL, A royal duchy belonging to the Prince 


courts, Sc. It yields a great revenue to the Prince; and 


how 


of Wales, abounding with mines, and having Stannary 


2 
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' how leales are to be made of lands in the duchy of Cory- 
wall, for three lives, or thirty-one years, under the an- 
cient rents, Sc. See Stat. 14 Car. 2. c. 4. and 12 Ann. 
c. 22. 24 Geo. 3. c. 30. and 1 Geo. 3. c. 11. Aſſizes 
for Cornwall not confined to Laumteſton. 1 Geo. 1. c. 45. 
Leaſes of Prince of Wales of lands in Cornwall where 
ood. 10 Ges. 2. c. 29. ec. 9, 10, & 11. What leaſes 
and grants by the King ſhall be good. 33 Geo. 2. c. 10. 
CORODY, (Corodium) Signifies a fam. of money or al- 
lowance of meat, drink, and cloathing due to the King 
from an abbey, or other houſe of religion, whereof he 


was founder, towards the ſuſtentation ot ſuch a one of his 


ſervants as he thought fit to beſtow it upon. The dif- 
ference between a corody and penſion ſeems to be, that a 
corody was allowed towards the maintenance of any of the 
King's ſervants in an abbey: A penſion is given to one of 
the King's chaplains, for his better maintenance, till he 
may be provided of a benefice : And of both theſe you 
may wa Fitz. Nat. Br. fol. 250. where are ſet down all 
the corodirs and penſions that our abbie:, when they were 


ſtanding, were obliged to pay to the King. Coredy is an- 


cient in our laws: And it is mentioned in Standf. Prorop. 
44. And by the ſtat. of Weftm. 2. c. 25. it is ordained, 
that an aſſiſe ſhall lie for a corody. ' It is alſo apparent by 
34 U 35 H. 8. cap. 26. that corodies belonged ſometimes 
to biſhops, and noblemen, from monaſteries: And in the 
New Terms of Law, it is ſaid that a corody may be due 
to a common perſon, by grant from one to another; or 
of common right to him that is a founder of a religious: 
houſe, not holden in Frank Almoine; for that tenure was 
a diſcharge of all cerodies in itſelf : By this book it like- 
wiſe appears, that a corody is either certain or uncertain, 
and may be not only for life or years, but in fee. Terms 
de Ley. 2 Inſt. 630. See the Munaſticon Auplitanum, for 
the form of a grant of a corody. | : 

CORODIO HABENDO, A writ to exact a corody 
of an abbey or religious houſe. Reg. Orig. 264. 
- CORONA MALA, or MALA CORONA, The 
clergy who abuſed their character, were formerly fo call- 
ed. Blount. | | 

CORONARE FILIUM, To make one's ſon a prieſt. 
Anciently, Lords of Manors, whoſe tenants held by Vil- 
lenage, did prohibit them toroxare files, leſt ſuch Lords 
ſhould loſe a villein by their entering into holy orders : 
For ordination changed their condition, and gave them 
liberty, to the prejudice of the Lord, who could before 


claim them as his natives or born ſervants— Homo Coro- 


natus was one who had received the firſt enſure, as pre- 
paratory to ſuperior orders; and the /on/are was in form 
of a corona, or crown of thorns. Cowell. 
CORONATORE ELIGENDO, Is a writ which lies 
on the death or diſcharge of any Ceroner, directed to the 
Sheriff out of the Chancery, to call together the freehold- 
ers of the county, for the choice of a new coroner ; and 
ro _ into the Chancery, both the election and the 
name of the party elected, and alſo to give him his oath, 
Sc. Reg. Orig. 177. F. N. B. 163. There are uſually 
four coroners in a county, in ſome counties fewer, and 
in ſome but one, according as the uſage is; and if any 
of them dieth, or is diſcharged, then ſhall iſſue this wree. 
CORONATORE EXONERANDO, Is a writ for the 
diſcharge of a coroner, for negligence, or inſufficienc 
in the — of his duty: and where coroners are 10 
far engaged in any other publick buſineſs, that they can- 
not attend the office; or if they are diſabled by old age 
or diſeaſe, to execute it; or have not ſufficient lands, 
Sc. they may be diſcharged by this writ. 2 Inf. 32. 
2 Hawk. P. C. 44. But if any ſuch writ be grounded 
on an untrue ſuggeſtion, the coroner may procure a 
commiſſion from the Chancery to inquire thereof; and 
if the ſuggeſtion be diſproved, the King may make a 
ſuperſedeas to the ſheriff, that he do not remove the coro- 
ner; or if he have removed him, that he ſuffer him to 
execute the office. Reg. Orig. 177, 178. F. N. B. 164. 
CORONER, (Coronator, a Corona) is an ancient of- 
ficer of this realm. Mention is made of him in King 
Athelſtan's charter to Beverly, Anno 925. and he is ſo call- 
ed, becauſe he deals wholly for the King and Crown. 
' Herein is to be conſidered : 


I. The Election and Furiſdiftion of the Coroner. 


and there is a writ 1n - 


| +806 * Be 4 


TI. "His Power and Duty, with bis Fees for the Execy. 
tion of bis Duty, and his Puniſoment for the Breach of 


#. / 


I. Of the Election and Juriſdiftion of the Corengr, 
This officer, by the ſtat. of m. c. 10. ought to be a 
ſufficient perſon, that is the wiſeſt and diſcreeteſt knight, 
that beſt would and might attend upon ſuch an ice. 
regiſter, Nie /it Miles, Ce. 
whereby it appears it was good cauſe to remove a coroner 
choſen, if he were not a knight, and had not an hundred 
ſhillings rent of freehold (now obſolete.) Coroners are 


to be men of good ability, and have lands in fee in the 


county where choſen, to anſwer all people: and if inſuffi- 
cient, the county ſhall anſwer for them. 2 Ii. 174. 
The Lord Chief Juſtice of the King's Bench, is the ſove- 
reign coroner of the whole kingdom in perſon whereſoever 
he is. 4 Rep. 57. There are alſo ſpecial coroners, within 
divers liberties, as well as the ordinary officers in every 
county; as the Coroner of the Verge, which is a certain 
compals about the King's court; who is likewiſe called 
Coroner of the King's Houſe. Cromp. Furiſ. 102. 

The King's Coroner ſhall execute his office within the 
Verge. 32 H. 8. c. 20. ſec. 7. And ſome corporations 
and colleges are licenſed by charter to appoint their coro- 
ners within their own precincts. 4 Int. 271. And for 
what ariſes on the high ſea, we read of coroners appoint- 
ed by the King or his Admiral. 2 Hale's Hift. P. C. 53. 
See Coroner of the King's Houſebold. 

IT. Of the Coroner's Power, Duty, and Fees, &c. 

The office of coroners eſpecially concerns the pleas of 
the crown; and they are conſervators of the peace in the 
county where generally elected. Their authority is judi- 
cial and miniſterial : Judicial, where one comes to a vio- 
lent death, and to take and enter appeals of murder, pro- 
nounce judgment upon outlawries, &c. And to inquire 
of lands and „ and eſcapes of murderers, treaſure 
trove, wreck of the ſea, deodands, Sc. The Miniſterial 
power is where the coroners execute the King's writs, on 
exception to the ſheriff, as-being party to a ſuit, kin to 
either of the parties, on default of the ſheriff, Sc. 4 If. 
271. 1 Plowd. 73. And the authority of coroners does 
not determine by the demiſe of the King. 2 Aft. 174- 
Where coroners are empowered to act as judges, as in 
taking an inquiſition of death, or receiving an appeal of 


as if they had all joined ; but after one of them has pro- 
ceeded to act, the act of another of them will be void: 
And where they are authoriſed to act only miuiſterialh, in 
the execution of a proceſs directed to them upon the in- 
capacity of the ſheriff, their acts are void if they do not 
all join. 2 Hawk. P. C. 52. Hob. 70. So that coro- 
ners as miniſters muſt all join; but as judges, they may 
divide. But two coroners ought to be judges in rediſſei- 


ſin ; and tho? one ſerves to pronounce an outlawry, the 


entry ought to be in the name of all of them: And ſo of 
all proceſſes directed to the coroners. Staundf. 53. Jeul. 


Cent. 85. 
If the ſheriff is either plaintiff or defendant, or one of 


| the cogniſees, the writ muſt be directed to the coroner. 


Cro. Car. 300. But the coroner is not the officer of B. 
R. but where the ſheriff is improper ; rot where there 15 
no ſheriff; for if the ſheriff die, the coroner cannot exe- 
cute a writ. In caſe of two coroners, if one is challeng- 
ed, the other may execute the writ, Ge. yet both make 
but one officer: It is the ſame of two ſheriſts of a city, 
Sc. 1. Salk. 144. A venire facias ſhall go to the coro 
ner, where the ſheriff is a party, or the defendant 15 4 
ſervant to the ſheriff, e. but it ought to be on 2 prin” 
cipal challenge to the favour. Moor 470. PU 
On defaults of ſheriffs, coroners are to impanel juries, 
and return iſſues on juries not appearing, Sc. 2 - 1 
cap. 8. As the ſheriff in his turn might inquire ot a 
felonies by the common law, ſaving the death of aw ; 
ſo the coroner can inquire of no felony but of che deat i 
a perſon, and that ſuper viſum corporis. 4 Inft. 271. Gal 
charta, cap. 17. no ſheriff, Fc. or ey ; 
hold pleas of the crown: But by ſtat. em. 1. 3 K. 1 
c. 10. it is enacted, that coroners thall lawfully attac 


and preſent pleas of the crown; and that ſher: have 


felony, Sc. The act of one of them is of the ſame force 
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have counter · rolls with the coroners, as well of appeals, 


inqueſts, Sc. | Wy 
1 — — before the ſtat. Charta, might not 
only receive accuſations againſt offenders, but might try 
them: But ſince that ſtatute, they cannot proceed fo far; 
and appeals before them, are removable into B. R. &c. 
by certiorari, directed to the coroners and ſheriffs, Sc. 
Though proceſs may be awarded by the ſheriff and coro- 
ner, or the coroner only, in the county-court on appeals, 


11 the exigent, Sc. 2 Hawk. P. C. 51. [ 
4 1 tute de Officio Coronatoris, 4 Ed. 1: The co- 
roner is eo go to the place where any n is flair or 


enly dead; and ſhall by his warrant to the bailiffs, 
— Eci ſummon a jury out of the four or five 
ighbouring towns, to make inquiry upon view of the 
y; and the coroner and jury are to inquire into the 
manner of killing; and all circumſtances that occaſioned 
the partys death, who were 3 whether the dead 
on was known, where he lay 
xamine the body if there be any ſigns of nl 
the neck, or of cords about the members, Sc. Alſo all 
wounds ought to be viewed, and inquiry made with what 
weapons, Sc. And the coroner may fend his warrant 
for witneſſes, and take their examination in writing; and 
if any appear guilty of the murder, he ſhall inquire what 
and lands he hath, and then the dead body is to be 
ried. A coroner may likewiſe commit the perſon to 
priſon who is by his inquiſition found guilty of the mur- 
der; and the witneſſes are to be bound by recognifance 
to appear at the next aſſizes, &c. c 

When the jury have brought in their verdict, the coro- 
ner is to inroll and return the inquiſition, whether it be 
brought in murder, manſlaughter, &c. to the juſtices of 
the next gaol delivery of the county, or certify it into 
B. R. where the murderers ſhall be proceeded againſt. 
2Roll. Ar. 32. Upon an inquiſition taken before the 
coroner, he muſt put into writing the effect of the evidence 
given to the jury before him; and bind them to appear, 
&c. which is to be certified to the court with the inquiſi- 
tion; and neglecting it ſhall be fined. 1 & 2 P. SM. 
cap. 13. 1 Lill. Aby. 327. 

The word Murdravit is not neceſſary in a coroner's in- 
quiſition ; tho? 'tis in an indictment for killing another 
perſon. 1 Salk. 377. It is not neceſſary that the inqui- 
ſition be taken in the place where the body was viewed. 
2 Hawk. 48. But a coroner has no authority to take an 
Inquiſition of death without a view of the body; and if 
the inqueſt be taken by him without ſuch view, it is 
void. 2 Lev. 140. : 

The'coroner may in convenient time take up a dead 
body that hath been buried, in order to view it; but if 
it be buried ſo long that he can diſcover nothing from the 
viewing it; or if there be danger of infection, the inqueſt 


ought not to be taken by the coroner, but by juſtices of 


peace, by the teſtimony of witneſſes; for none can take 
ton view, but the coroner. Bro. Coron. 167, 173. If 
the body is buried, the town ſhall be amerced ; as it 
ſhall be if the body is ſuffered to lie ſo long that it ſtinks. 
2 Danv. Abr. 209, &c. Where the body hath lain for 
ſome time, that it cannot be judged how it came by its 
death, that muſt be recorded, that at the coming of the 
Juſtices of aſſiſe, the town where, &c. may be amerced 
on ſight of the coroner's rolls. 
A coroner may find any nuſance by which the death of 
a man happens ; and the townſhip ſhall be amerced on 
ſuch finding. 1 Nel. Abr. 536. If one is ſlain in the 
day, and the murderer eſcapes, the town where done ſhall 
amerced, and the coroner is to inquire thereof on view 
of the body. 3 Hen. 7. c. 1. A coroner may take an 
indictment upon view of the body; as alſo an appeal, 
thin a year after the death of one ſlain. Mood Inſt. 
491. But a coroner, ſuper viſum corporis, cannot make 
an inquiſition of an acceſſary after the murder; though 
may of acceſſaries before the fact. Moor 29. 
doroners ought to fit and inquire on the body of every 
Priſoner that dies in priſon : They have no juriſdiction 
Within the verge of the King's courts ; nor of offences, 
kms at lea, or between high and low water mark, 
is the tide is in; tho they have in arms and creeks 
eſea. 3 Inft. 134. If a body is drowned, and can- 


the night before, Sc. 


C: N 

not be found to be viewed, the inquiſition muſt be taker 
by juſtices of peace, on the examination of witneſſes, 
e. 8 N 3 

Where a coroner's inqueſt is quaſhed, he muſt make a 
new one ſuper viſum corporis: And a coroner may attend 
and amend his inquiſition in matters of form: But if he 
miſbehaves himſelf, and a melius inguirendum is granted 
upon it, that inquiſition muſt be taken by the ſheriffs or 
commiſſioners; upon affidavits, and not ſuper viſum cor. 
poris ; becauſe none but a coroner can take inquiſition 
ſuper viſum, &c: and he is not to be truſted again. 1 
Salk. 190. 2 Danv. Abr. 210. 8 

A coroner's inquiſition being final, the coroner ought 

to hear counſel and evidence on both ſides. 2 Sid. go, 
101. The coroner mitſt admit evidence, as well againſt 
the King's intereſt, as for it; but it hath been held, that 
if a n be killed by another, and it is certainly known 
that he did it, the coroner's jury are to hear the evidence 
only for the King; and inquire whether the killing were 
by malice, or without malice, Sc. Per Hale C. J. 
Where a coroner would not admit of evidence againſt the 
King, to prove a felo de ſz to be non compos mentis, his 
inquiſition was ſer afide; and a new inquiſition taken, 
whereby it was found that the party was non compos. 2 
Hale's Hiſt. P. C. 60: If there be an inquiſition of man- 
ſlaughter or murder, and alſo an indictment by the grand 
jury againſt one, and he is arraigned, and found Not 
Guilty on the indictment; here it is neceſſary to quaſh 
the coroner's inquiſition, or to arraign the party upon it, 
arid acquit him on that alfo: For otherwiſe it ſtands as 
a record againſt him, whereon he may poſſibly be out- 
lawed: 2 Hale 65. And where a perfon, found guilty 
by the coroner's inqueſt, pleads, and is acquitted by the 
petit jury; they muſt give in who it was Mike killed the 
man, which ſerves as an indictment againft that other 
perſon, and if they cannot tell who, they may mention, 
ſome fictitious name. Did. CE Wer 


As to the Fees due for the Execution of bis Office. 


By the Stat. 3 Ed. t. cap. to. Coroners ſhall demand 
or take nothing for doing their offices : And by the an- 
cient law of England, none having any office concerning 
the adminiftration of juſtice, could take any fee for doing 
his office; and therefore this ſtatute was only in affirm- 
ance of the common law. By 3 Hey. 7. cap. 1. upon an 
inquifition taken on view of the body, the coroner ſhall . 
have 13s. 4d. fee of the goods of the murderer ; and if 
he be gone, out of the amercement of the town for the 
eſcape. Though the 1 H. 8. c. 7. enacts, that where a 
pe on is ſlain by mifadventure, the coroner is to take no 
ee, on pain of 405. | 

Juſtices of aſſiſe and of peace have power to inquire of 
and puniſh extortions of coroners, and alſo their de- 
faults. Stat. Bid. By the Stat. 25 Geo. 2. c. 29. for 
every inquiſition, not taken upon the view of a body dy- 
ing in gaol, which ſhall be taken by any coroner in any 
townſhip or place contributory to the rates directed by 
Stat. 12 Geo. 2. c. 29. the ſum of 205. and for every 
mile which he ſhall travel from the place of his abode, 
the further ſum of 9d. ſhall be paid him out of the mo- 
ney ariſing by the faid rates. And that for every inquiſi- 
tion taken upon the view of a body dying in gaol, fo much 
money not — 20s. ſhall be paid him as the juſtices - 
at ſeſſions ſhall think fit to allow, out of the money ariſing 
from the ſaid rates Provided that over and above the 
recompence hereby appointed for inquiſitions taken as 
aforeſaid, the coroner, who ſhall take an inquiſition upon 
the view of a body flain or murdered, ſhall have the fee 
of 135. 4d. payable by Stat. 3 H. 2. payable out of the 
goods of the ſlayer or murderer, or out of the amercia- 
ments upon the townſhip, if the ſlayer or murderer eſcape. 
Coroner taking further fees guilty of extortion. Pro- 
vided, that no coroner of the King's houſhold, and of the 
verge of the King's palaces, nor any coroner of the Ad- 
miralty, nor of the County Palatine of Durham, nor of 
the city of London and borough of Southwark, or of any 
of the franchiſes belonging to the faid city, nor any coro- 
ner of any city, borcugh, town, liberty or franchiſe not 


contributory to the rates directed by Stat. 12 G. 2. c. 29. 
O O o or 


or within which ſuch rates have not been uſually, aſſeſſed, 

ſhall be intitled to any fee, recompence or benefit given 

by this act. : ra | 
With regard to the Puniſhment of Corners fer Miſbeha: 


VIOUY 


If a coroner be remiſs in coming to do his office, when 
he it ſent for, Sc. he ſhall be amerced by virtue of the 
above mentioned ſtatute De coronatoribus. S. P. C. 51. 
Salk. 377. H. P. C. 170. | 5 

If a coroner hath been guilty of any corrupt practice, 
bribery, Sc. in taking the inquiſition, a melius inguiren- 
dum may be awarded for taking a new one by ſpecial com- 
miſſioners, Sc. Coroners concealing felonies, Sc. are 

to be fined, and ſuffer one year's impriſonment. 3 Ed. 1. 

cap. 9. Alſo for miſmanagement in the coroner, filing 

the inquiſition may be ſtopped: 1 Mod: 82. A coro- 
ner's inquilition is not traverſable : If it be found before 
the coroner ſuper viſum corporis, that one was felo de ſe, 
the executors or adminiſtrators of the deceaſed, it is ſaid, 
cannot traverſe it. 3 it, 55. But it has been held that 
the inqueſt being moved into B. R. by certiorari, may be 
there traverſed by the executor or adminiſtrator of the 
deceaſed. 2 Hawk. 54. And it hath been adjudged, 
that the inquiſition of felo de ſe is. traverſable ; though 

fugam fecit is not. 2 Leo. 152. 

If a coroner be convicted of extortion, wilful neglect 
of duty or miſdemeanor in his office, the court before 
whom he ſhall be ſo convicted, may adjudge that he ſhall 
be removed from his office. "Al 

CORONER OF THE KING's HOUSHOLD, 
Hath an exempt juriſdiction within the verge, and the 
coroner. of the county cannot intermeddle within it; as 
the Coroner of the King's Houſe may not intermeddle within 
the county out of the verge. 2 Hawk. 45. If an inqui- 
fition be found before the coroner of the county, and the 
coroner of the verge, where the homicide was commit- 
ted in the county, and it is ſo entered and certified, it 
will be error. 4 Rep. 45. But if a murder be commit- 
ted within the verge, and the King removes before any 
indictment taken by the Coroner of the King's Houſhold, 
the coroner of the county, and the Coroner of the any 
Houſe ſhall inquire of the ſame: And according to Sir 

Edi. Coke, the coroner of the county might inquire there- 
of at the common law. 2 Hawk. 45. 2 Inf. 550. If 
the ſame perſon be coroner of the county, and alſo of 
the King's Houſe, an indictment of death taken before 
him as coroner, both of the King's Houſe, and of the 
county, is good. 4 Rep. 46. 2 Inft. 134. 

By the Stat. 33 H. 8. 12. Par. 1 C 3. I is ordained, 
That all inguiſition made upon the view of perſons ſlain, 
within any of the King's palaces or houſes, or any other houſe 
or houſes wherein his Majeſty ſhall happen to be abiding in bis 
royal perſon, ſhall be taken by the Coroner for the time being 
of the King's Houſhold, without any affiſting of another 
coroner of any ſhire within this realm, by the oaths of twelve 
or more of the yeomen officers of the King's Houſhold, re- 
turned by the two Clerks Controllers, the Clerks of the Checks, 
and the Clerks Marſhal, or one of them, of the ſaid Houſhold, 
to whom the ſaid Coroner of the Houſhold ſhall direct his 
Precept; and the ſaid Coroner ſhall certify under his ſeal, 
and the ſeals of ſuch perſons as ſhall be ſtworn before him, all 
ſuch inquiſitions before the Maſter or Lord Steward of the 
Houſhold ; who hath the appointment of ſuch coroner, &c. 

CORONER OF LONDON. By the charter of King 
Ed. 4. the mayor and commonalty of London may grant 
the office of coroner to whom they pleaſe ; and no other 
coroner but he that belongs to the city, ſhall have any 
power there: Alſo the Lord Mayor, Sc. may chuſe two 
coroners in Southwark. When any one is killed, or 
comes to an untimely death in Londen, the coroner upon 
notice ſhall attend where the body is, and forthwith 
cauſe the beadles of the ward to ſummon a jury to make 
the neceſſary inquiry, how ſuch perſon came by his 
death: And after inquiſition taken, he ſhall give a cer- 
tificate to the church- warden, clerk, or ſexton of the 
pariſh, to the intent the corpſe may be buried : The co- 


C O R 


Cit. Lib. 46, 47. The caroners: in London and Middle- 


ſex, and in other Cities, Sc. may bail felons and priſon- 
ers in ſuch manner as hath been heretofore accuſtomed. 


12 P. & M. c. 1 3. ſeft. 6. 1 Lill. Abr. 327. What 
anciently. belonged to coroners, you may read at large 
in Bratton, lib. 3. tract. 2. cap. 5, 6, 7 & 8. Britton, 
cap. 1. and Fleta, lib. 1. c. 18; | 
CORONE, (Fr.) All matters of the crown, were 
heretofore reduced to this law head or title ; they are the 
things that concern treaſon, felony, and divers other of- 
fences; by the common law, and by ſtatute ; of which 
ſome are greater, and others leſs, according to their na- 
ture. Shep. Epit. 367. fled? ig hs 
CORPORAL OATH, And how it is adminiſtered. 
See. Oath. 1 * 

CORPORATION, (Corporatio) Is a body politick or 
incorporate, ſo called, as the perſons are made into a boch, 
and of capacity to take and grant, c. Or it is an aſſembly 
and joining together of many into one fellowſhip and bro- 


the body , and this head and body knit together, make 


like unto the natural body, and framed by fi&#ion of law to 
endure in perpetual ſucceſſion. . And of corporations ſome 
are ſole, ſome aggregate; ſole, when in one ſingle perſon, 
as the King, a Biſhop, Dean, Sc. Aggregate, which is 
the moſt uſual, conſiſting of many perſons, as Mayor and 
Commonalty, Dean and Chapter, Sc. Likewiſe corpora- 
tions are ſpiritual or temporal, ſpiritual, of Biſhops, Deans, 
'Archdeacons, Parſons, Vicars, Sc. Temporal, of Mayors, 
Commonalty, Bailiffs and Burgeſſes, Sc. and ſome cor- 
porations are of a mixt nature, compoſed of ſpiritual and 
temporal perſons, ſuch as heads of. colleges and hoſpitals, 
Sc. All corporations are ſaid to be Eccle/ioftical, or Lay. 
Herein is to be conſidered : ... 


- 


I. How they are created. 
II. Their Intereſt and Juriſdiction. 
III. How far their Acls are binding. 
IV. How they are diſſolved. 
. 
I. How Corporations are created... _ 

Bodies politick or incorporate may commence and be 
eſtabliſhed three manner of ways, viz. by preſcription, by 
letters patent, or by att of parliament , but are molt com- 
monly by patent or charter. 1 Inſt. 250. 3 Inſt. 202. 
3 Rep. 73- i N 

In making aggregate corporations, there mult be, 1. 
Lawful authority. 2. Proper perſons to be incorporated. 
3. A name of incorporation. 4. A place, without which 
no corporation can be made. 5. Words ſufficient in Jaw 
to make a corporation. 10 Rep. 29, 123. 3 Rep. 73. 
The words incorpora, funda, &c. are not of neceſſity to 
be uſed in making corporations; but other words equiva- 
lent are ſufficient: And of ancient time, . the inhabitants 
of a town were incorporated, when the King granted t9 
them to have Guildam Mercatoriam. 2 Danv. Abr. 214 
He that gave the firſt poſſeſſions to the corporation, is the 
founder. The pariſhioners or townſnien of a pariſh or 
town; and tenants of a manor, are to ſome purpoles 2 
corporation. Co. Lit. 95, 342. If the King grants lands 
to the inhabitants of B. hæredibus & ſucceſſoribus ſuis, ren 
dering a rent, for any thing touching theſe lands, this 13 
a corporation; tho not to other purpoſes: But if the King 
grants lands inbabitantibus de B. and they be not incorpo- 
rated before, if no rent be reſerved to the King, the grant 
is void. 2 Danv. 214. If the King grants Hominibus ae 
Nington to be diſcharged of toll, this is a good corp9r 0719 
to this intent; but not to purchaſe, Sc. And by ſpe⸗ 
cial words the King may make a limited corporatzon, or 
a corporation for a ſpecial purpoſe. 46:4. ; 

London is a corporation by preſcription ; but thoug' F 
corporation may be by preſcription, it ſhall be intendc 
that it did originally derive its authority by grant ry 
the King; for the King is the head of the commonwealth 
and all the commonwealth, in reſpect of him, 15 * 
corporation; and all other corporations are but limbs ot pr 
greater body. 1 Lill. Abr. 330. A mayor and co. 


roner's fees here formerly amounted to 25s. now to above 
double that ſum; unleſs the friends of the deceaſed are 
poor, and then he ſhall execute his office for nothing. 


tion 
monalty or corporation, cannot make another cerpor? wo 
or commonalty. 1 Sd. 290. The city of London can 


' make a corporation, becauſe that can only be created of 
| 


therhood, whereof one is head and chief, and the reſt are 


the corporation: Allo it is conſtituted of ſeveral members 
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the crown; but London, or any other corporation, may 


fraternity. 1 Salk. 193. 6” bn! | 
nn ſhall bear office in any corporation, &c. but 
ſuch as have received the ſacrament of the Church, and 
taken the oaths. Stat. 13 Car. 2. c. 1. But ſee the Stat. 
5 G60. 1. c. 6. confirming officers in corporations. Sce 
— perſons are capable of being elected members of 


a corporation, ſee Rep. Temp. Hardw. per Annaly, p. 23. 


II. Of the intereſt and juriſdiction of corporations. 

ED a tos of 18 4 created, 42 as 
to purchaſe and grant, ſue and be ſued; &c. are tacitly 
annexed to it; and although no power to make laws is 

iven by a ſpecial clauſe to a corporation, it is included 

law in the very act of incorporating. 1 Iiſt. 264. A 
new charter doth not merge or extinguiſh any of the an- 
cient privileges of the old charter. And if an ancient 
corporation is a ar dy a new name, yet their new 
body ſhall enjoy all the privileges that the old corporation 
had. Raym. 439. 4 Rep. 37. There are uſually 


prom in charters to corporations, divers franchiſes ; as 
e 


lons goods, waifs, eſtrays, treaſure trove, deodands, 
courts, and cogniſance of pleas, fairs, markets, aſſiſe of 
| bread and beer, Sc. 4 Rep. 65. Actions ariſing in 
corporations may be tried in the corporation courts z but if 
they try actions which ariſe not within their juriſdictions, 
and encroach upon the Common law, they ſhall be pu- 
niſhed for it. Lutw. 1571, 1572. 

There may be a corporation without a head: but where 
there is a head, all acts ought to be by and to the head; 
nor can they ſue without ſuch head; andif hedies, nothing 
can be done in the vacancy. 10 Rep. 30, 32. 1 Inſt. 264. 
If land be given to a mayor and commonalty for their 
lives, they have aneſtate by intendment not determinable: 
ſo it is, if a feoffment be made of land to a dean and 
chapter, without mention of ſucceſſors. In caſe of a ſole 
corporation, as biſhop, dean, parſon, Fc. no chattel, either 
in action or poſſeſſion-ſhall go in ſucceſſion; but the exe- 
cutors or adminiſtrators of the biſhop, parſon, Sc. ſhall 
have them: but it is otherwiſe of a corporation aggregate, 
25 a dean and chapter, mayor and commonalty, and the 
like: for they in the judgment of law never die. And yet 
the caſe of the chamberlain of London differs from all theſe , 
his ſucceſſor, in his own name, may have execution of a 
recogniſance acknowledged to his predeceſſor for orphan- 
ge money; and the reaſon is, becauſe the corporation of 
the chamberlain is by cuſtom, which hath enabled the ſuc- 
ceſſor to take and have ſuch recogniſances, obligations, 
Sc. that are made to his predeceſſor. Terms de Ley. 

Though a ſole corporation cannot generally take in ſuc- 
ceſſion goods and chattels, Sc. yet it may take a fee-/imple 
in ſucceſſion, by the word ſucceſſors. 1 Inſt. 8, 9. 46. 
Argregate corporations may take not only goods and chat- 
tels, but lands in fee ſimple, without the word ſucceſſors, 
for the reaſon afore mentioned. 4 ft. 249. And ſuc- 
ceſſion in a body politick, is as inheritance in a body 
private, If a leaſe for years be made to a biſhop and his 
ſucceſſors, tis ſaid his executors ſhall have it in auter 
ait; for regularly no chattel can go in ſucceſſion in 
cale of a ſole corporation, no more than if a leaſe be made 
- a man and his heirs, it can go to his heirs. 1 1ſt. 
46. | 
Grants of corporations are to be by deed, under their 
common ſeal, and are good without delivery; for the 
common ſeal gives perfection to corporation deeds. Danv. 
44. An obligation ſealed with the common ſeal of a 
poration, if the mayor ſigns it, he is ſuable if the cor- 
eaten be diſſolved : but if two of the members ſign it, 
the particular perſons are not bound by it. 2 Lev. 137: 
12152. Areleaſe of a mayor for any ſum of money 
due to the corporation, made in his own name, is not good 


n law; the corporation muſt join and do it by their com- 
mon ſeal. Terms de Ley. 
2 er, which hath 
mand without writing; but a corporation aggregate 
Without a head cannot. Lautw. 1497. A corporation ag- 
gate may employ any one in ordinary ſervices, with 


Meth os though not to appear for them, in any a& 


3 
a head, may make a perſonal 
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Such a corperation may appoint à bailiff to take a-Uitrets; 
without deed or warrant. : 1 Salt. 191. But cannot 
without deed command a bailiff to enter into lands for a 
condition broken; for ſuch command without deed is 
void; Cro. 815. | E. YEE 
Though a corporation cannot do an act in pars without 


their common ſeal, they may do an act upon record; and 
the reaſon is, becauſe they are eſtopped by the record to 
ſay it is not their act. 
poration is good without deed. 


1 Salt. 192. A promiſe to a cor- 
2 Lev. 232. The head 
of a corporation aggregate may not be charged with the 


act of his predeceſſor if it be not by common ſeal; or for 


| ſuch things as come to the uſe of the whole body or ſo- 


ciety. 1 And. 23, 196. ö | 

A corporation may do an act in that capacity; to one of 
themſelves in his natural capacity; and any member in his 
natural capacity may perform an act to the corporation in 
its politic capacity; and ſo they may ſue one another, in 
their diſtinct capacities. 1 Shep. Abr. 436. Treſpaſs for 
an aſſault and battery, Sc. will not lie againſt a corpo- 
ration; but it muſt be brought againſt the perſons that do 
the treſpaſs by their 2 names: though if the beaſts 
of the corporation treſpaſs on a man in his ground, action 
of treſpaſs lies againſt them for this: proceſs of outlawry 
will not lie againſt a corporation; hor capias or exigent, 
but diſtreſs.. 22 Af. 67. 29 Ed. 3. 13. 21 Ed. 4. 

A corporation cannot ſue, or appear in perſon, but by 
attorney: they cannot commit treaſon or felony, or be 
excommunicate, Sc. They may not be executors, or 
adminiſtrators, be joint-tenants, truſtees, c. Nor ſhall 
the members of a corporation be regularly witneſſes for the 
corporation. 10 Rep. 32. 11 Rep. 98. 1 Inft. 134. 
But they may be disfranchiſed, and then be witneſſes ; 
though not ſurrender by conſent. Yet in ſome caſes 
the judges riow admit their teſtimony without disfran- 
chiſement, where the intereſt is remote. Attachment doth 
not lie againſt a corporation. Raym. 1 52, 
Corporations may have power not only to infranchiſe 
freemen, but to disfranchiſe a member, and deprive him 
of his freedom; if he doth any act to the prejudice of the 
body, or contrary to his oath, Sc. Though for con- 
ſpiring to do any thing contrary to his duty; or for 
words of contempt againſt the chief officers, he may not 
be disfranchiſed, but he may be committed till he find 
ſureties for his good behaviour. 11 Rep. 98. 5 Med. 
257. A corporation cannot disfranchiſe for breach of a 
by-law. 1 Lill. 331. And one wrongfully disfran- 
chiſed may be reſtored, and have his remedy by manda- 
mus, Sc. in B. R. An alderman or freeman of a cor- 
poration cannot be removed from his freedom or place 
without good cauſe, and a cuſtom to remove them ad li- 
bitum is void, becauſe the party hath a freehold therein. 
Cro. Fac. 540. 

A perſon may be bound to the good behaviour for 
words ſpoke againſt mayors, Sc. but he may not be in- 
dicted for it: and if juſtices of a corporation deny to do 
right, it 1s a forfeiture of their exemption from the in- 
quiry of the juſtices of the county. Mod. Caſ. 125, 164. 
Head officers of corporations are to redreis abuſes of 
merchant-ſtrangers, c. or the franchiſe ſhall be ſeiſed, 
Stat. 9 Eliz. c. 3. ſect. 1. and have authority in many 
caſes by ſtatute ; for which fee Mayors. 

No ſtrangers ſhall ſell by retail any woollen or linen 
cloth, or mercery wares, in corporate towns, except at 
fairs, on pain of forfeiture, Sc. But ſuch perſons may 
ſell wares by wholeſale, and cloth of their own making 
by retail. 1 & 2 P. & M. cap. 7. Bodies politick ec- 
cleſiaſtical may make leaſes for three lives, or twenty- 
one years, under the reſtrictions in the acts 1 & 13 Elz. 
&c. If land is given in fee to a dean and chapter, or 
to a mayor and commonalty, Sc. and after ſuch body 
politick or incorporate is diſſolved, the donor ſhall have 
the land again, and not the lord by eſcheat. 1 1»}t, 


I, 

The corporation of the city of London is to anſwer for 
all particular miſdemeanors, which are committed in any 
of the courts of juſtice within the city ; and for all other 
general miſdemeanors committed within the city: fo : tis 
conceived of all other corporations. 1 Lill. Ar. 329. If 


concerns their intereſt or title. 1 Ventr. 47, 48. | 


a common officer of a ton doth any thing for their com- 
mon 


COR 
anſwerable for it. 1 Leon. 215: | 


III. How far the alis of corporations ave binding. | 
A corporation is properly an inveſting the people of the 
place with the local 


their laws ſhall be binding to ſtrangers ; but a fraternity | 


is ſome people of a place united together in reſpe& of 4 
* eh ps, buſineſs into a 3 and Od laws and 
+ ordinances cannot bind ſtrangers, for they have not a 

| local power. Salt. 193. | 

No maſters and wardens, Cr. of any myſtery, or other 
corporation, ſhall make any by-laws or ordinances in di- 
minution of the King's prerogative, or againſt the com- 
mon profit of the people ; except the ſame be approved 
by the Lord Chancellor, or Chief Juſtices, Sc. on pain 
. . | 

And ſuch bodies corporate ſhall not make any acts of 
ordinances for the reſtraining perſons to ſue in the King's 
dourts for remedy, Sc. under the like penalty. Sat. 1 9; 
Hen. 7. cap. 7. Ordinances made by corporations, to be 
obſerved on pain of impriſonment, or of forfeiture of 
goods, c. are contrary to Magna Charta. 2 Inft. 47, 


54- | : 9" = 
But penalties may be inflifted by by-laws; which may 
be recovered by diſtreſs or action of debt: and a cuſtom 
for the Lord Mayor and Aldermen of London, to commit 
a citizen for not accepting of the livery, &c. was held a 
good cuſtom, being for the good government of the city. 
5 Mod. 320. | | 

Corporations may not, by bond, or otherwiſe, reſtrain 
any apprentice, Sc. from keeping ſhop in the corporation 
under the penalty of 40/. Stat. 28 H. 8. c. 5. In acts 
done by rorporations, the conſent of the major part ſhall 
be binding, by 33 H. 8. cap. 27. | | 


IV. How corporations are diſſolved. 

A corporation may be diſſolved, for it is created upon a 
truſt ; and if that be broken tis forfeited: 4 Med. 58. 

Corporations are diflolved by forfeiture of their charter, 
miſuſer; Sci upon the writ q warranto brought; by 
furrender; or by act of parliament ; and if they neglect 
to chooſe officers, or make falſe elections, &c. it is a for- 
feiture of the corporation. 4 Rep. 77. 

But by Stat. 11 Geo. 1. c. 4 No corporation ſhall be 
diſſolved, for any default to chooſe a mayor, c. but the 
electors are ſtill to proceed to election; and if no election 
de made, the court of King's Bench ſhall iſſue a manda- 
mus requiring the electors to chooſe ſuch mayor, Sc. 

By 2 Ann. ci 20. Where perſons intrude into the office 
of mayor, Sc. of a corporation, a quo warranto ſhall be 
brought againſt the uſurpers, who ſhall be ouſted, and 
fined: and none are to execute an office in a corporation 
for more than a year: See further Black. Com. 1 V. 
467, 470, 477, 479, 484. 2 J. 430. 37. 80. 4½/. 
57) 5 And the Index to Rep. Temp. Hardw. per 

naly. 

With reſpect to corporations, or communities of old, as 
obſerved by Robertſon, the forming of cities into commu- 
nities, corporations, or bodies politick, and granting them 
the privilege of municipat juriſdiction, contributed more 
than any other cauſe to introduce regular government, 
police and arts, and to diffuſe them over Europe. Louis 
the Groſs, in France, to counterbalance his potent vaſſals, 
conferred new privileges on the towns ſituated within his 
domaine, called Charters of community, and formed the 
inhabitants into corporations, or bodies politick, to be 
governed by a council and magiſtrates of their own no- 
mination. About the ſame period the great cities in Ger- 
many began to acquire like immunities ; and the practice 
quickly fpread over Europe, and was adopted in Spain, 

England, Scotland, and all the other feudal kingdoms. 
See Hiſt. Emp. C. V. 1 V. 32, 34, &c. 


CORPOREAL INHERIT ANCE, In houſes, lands, 406, 431, 433 


Sc. Vide Inheritance. 

» CORPSE, ſealing of. If any one in taking up a dead 
body ſteals the ſhrowd, or other apparel, it will be felony. 
3 Inſt. 110. 12 Rep. 113. 1 Hal. P. C. 315. But 


ſealing the corpſe itſelf, only, is not felony. Black. 


C O R 


Com. 4 V. 236. But *tis puniſhable: as a miſdemeanor 


by indictment at Common law. 


x 


CORPUS CHRISTI DAY, ts a feaſt inftirated in 


the year 1264; in honour of the bleſſed ſarramant : to 
which alſo a college. in Oxford is dedicated. It is. menti- 
government thereof, and therefore | oned in the Stat. 32 len. 8. cap. 21. & 


CORPUS CUM CAUSA, Is a writ iſſuing out of 
the Chancery, to remove both the body and record, touch. 
ing the cauſe of any man lying in execution upon a judg - 
ment for debt, into the King's Bench, &c. there to he 
till he have ſatisfied the judgment. F. N. B. 251. Sec 
' Habeas Corpus. . | 
CORRECTOR OF THE STAPLE, Is a clerk be. 
longing to the'/faple, that writeth and. recordeth the bar. 
gains of merchants there made, 27 Ed. 3. ftat. 2. cap. 
22 232. 7 8 1 
CORREDIUM AND CONREDIUMͤ, The fame 


wirh corrodium. See Corody. 
CORRUPTION OF BLOOD Acerruptio ſanguinis 
Is an infection growing to the ſtare of a man, and to 10 


lony, by means whereof his blood is ſaid to be corrupted, 
ah neither his children, nor any of his blood, can be 
heirs to him or any other anceſtor : alfo if he is of the 
fobility, or a gentleman, he and all his ri the 
— . are — baſe and ignoble ND —— 
of the King, the children born afterwards may inherit 
the land of their anceſtor, purchaſed at the time of the 
ardon or after; but ſo cannot they, who were born be- 
ore the pardon. Terms de Ley: 

If a man that hath land in right of his wife hath iſſue, 

and his blood is corrupt by attainder of felony, and the 
King ons him; in this caſe, if the wife dies before 
him, he ſhall not be tenant by the curteſy, for the cor- 
ruption of the blood of that iſſue: tho? it is otherwiſe, if 
he hath iſſue after the pardon ; for then he ſhould be te- 
nant by the curteſy, altho* the iſſue which he had before 
the pardon be not inheritable. 13 H. 7.c. 17. 
A ſon attainted of treaſon or felony in the life of his an- 
ceſtor, obtains the King's pardon'before the death of his 
anceſtor, he ſhall not be heir to the ſaid anceſtor, but the 
land ſhall rather eſcheat to the lord of the fee by the 
* of blood. 26 AT. pl. 32 H. 8. But if a man 
ſeiſed of lands hath iſſue two ſons, and the eldeſt is at- 
tainted in the life-time of his father, and after the father 
dies ſeiſed; the youngeſt ſon ſhall inherit the lands as 
heir unto his father, if the eldeſt fon leaves no iſſue alive: 
Contra, if he hath iſſue, which ſhould have inherited but 
for the attainder; then the land ſhall eſcheat. 1 I. 8. 
391. Dyer 48. 3 Inft. 211. 

If the father of a perſon attainted die ſeiſed of an eſtate 
of inheritance, during his life, no younger brother can be 
heir; for the elder brother, though attainted, is ſtill a 
brother, and no other can be heir to his father, while he 
is alive; but if he die before the father, the younger 
brother ſhall be heir. 2 Hawk. P. C. 457. ; 

Corruption of blood from an attainder is ſo high that it 
cannot be abſolutely ſalved but by act of parliament; for 
the King's pardon doth not reſtore the blood fo as to 
make the perſon attainted capable either of inheriting 
others, or being inherited himſelf by any one born before 
the pardon. 1 Inft. 391, 392. 2 Hawk. 458. A ſtatute 
which faves the corruption of blood, impliedly ſaves the 
deſcent of the land to the heir; and it prevents the 
corruption of blood ſo far: alſo it ſaves the wife's dowe!, 
Sc. But nevertheleſs the land ſhall be forfeited for the 
life of the offender. 3 Inf. 47. 1 Hawk. 107. For 
counterfeiting the coin or clipping, there is no coup 
of Blood. Stat. 5 Eliz. cap. 11. So on attainder of pi- 
racy, &c. And in felony by imbezzleing the King's ord- 
nance,” armour, Sc. 22, 23 Car. 2. c. 23. And there- 
fore it ſnall not make any diſinheritance of an heir, Se 
See Attainder. And Black. Com. 2 V. 251. 4 V. 3 

CORSELET, (F.. in Lat. corpuſculum) Signifies a lit 
tle body: and it is uſed with us for an armour to cover = 
body or trunk of a man, wherewith pitemen eee 
ſet in the front and flanks of the battle were former) 
armed, for the betterreſiſtance of the aſſaults of the 01 
and the ſurer guard of the ſoldiers placed behind, ba 


iffae; and is where a perſon is attainted of treaſon or fe- 
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more ſlightly armed for their ſpeedier advancing to 
were trock fire. 4 8 5 P. & M. c. 2: 
CoRSEPRESENT. (from the Fr. corps preſent) Is a 
word ſignifying a mortuary: and the reaſon why it was 
thus term d ſeems to be, that where a mortuary became due 
on the death of any man, the beſt or ſecond beaft was, ac- 
cording to cuſtom, offered or preſented to the prieſt, and 
carried with the corps. Ego Brianus d& Brompton, c. 
Volo corpus meum ſepeliri in prioratu majoris Malverniæ inter 
. mo meos, & cum corpore meo Palefridum meum 
um ber ngo & equum ſummarium, cum lecto mes, c. In 
Codice MS. penes Gul. Dugdale, Mil. See Stat. 21 
H. 8. c. 6. Mortuary. And Black. Com. 2 V. 425. 
CORSNED BREAD; (panis conjuratus) Ordeal bread : 
it was a kind of ſuperſtitious trial uſed among the Saxons, 
to purge themſelves of any accuſation, by taking a piece 
of barley bread, and eating it with ſolemn oaths and exe- 
crations, that it might prove poiſon, or their laſt morſe]; 
if what they aſſerted or denied were not punctually true. 
Theſe pieces of bread were firſt execrated by the prieſt, and 
then ofeved to the ſuſpected guilty perſon to be ſwallowed 
by way of purgation: for they believed a perſon, if guilty, 
could not ſwallow a morſel fo accurſed; or if he did, it 
would choak him. The form was thus Wie beſeech thee, 
O Lord, that he who is guilty of this theft, when the exor- 
ciſed bread is offered to him in order to diſcover the truth, 
that bis jaws may be ſhut, his throat ſo narrow that he 
may not ſewallow, and that he may caſt it out of his mouth; 
and not eat it. Du Cange. The old form, or exorciſmus 
panis hordeacei vel caſei ad probationem veri, is extant in 
Lindenbrogius, pag. 107. And in the laws of King Canute 
cap. 6.—Si quis altari miniſtrantium accuſetur, & amicis de- 
fitutus fit, cum ſacramentales non habeat, vadat ad judicium 
quod Anglice dicitur corſned, & fiat ficut Deus velit, niſi 
ſuper ſanftum corpus Domini permittatur ut ſe purget : 
from which it is conjectured, that corſned bread was ori- 
ginally the very ſacramental bread, conſecrated and de- 
voted by the prieſt, and received with ſolemn abjuration, 
and devout expectance that it would prove mortal to 
thoſe who dared to ſwallow it with a lie in their mouths ; 
till at length the biſhops and clergy were afraid to pro- 
— * — 1 —＋ to ſuch raſh = — 
when to indulge t le in their ſuperſtitious 
fancies, and idle clients, — allowed them 5 practiſe 
the ſame judicial rite, in eating ſome other morſels of 
bread, bleſt or curſt to the like uſes. 
It is recorded of the prefidious Godwin Earl of Kent, 
n the time of King Edward the aer, that on his 
ayuring the murder of the King's brother, by this way 
trial, as a juſt judgment of his ſolemn perjury, the 
bread ſtuck in his throat, and choaked him Cum 
Godwinus comes in menſa regis de nece ſui fratris impetretur, 
ile poſt multa ſacramenta, tandem per buccellam deglutiendam 
abjuravit, & buccella guſtata continuo ſuffocatus interiit. — 
Ingulph. This, with other barbarous ways of purgation, 


was by degrees aboliſhed : though we have ſtill ſome re- 


membrance of this ſuperſtitious cuſtom in our uſual 
phraſes of abjuration ; as, I vill tate the ſacrament upon 
it * this bread be my poiſon ,—or, May this bit be 
My laſt, &c. 
: CE (curtis) A court” or yard before a houſe. 
. CORTULARIUM, (curtilagium) Is alſo a yard ad- 
Joining to a country farm. Cartul. Glaſton. MS. f. 42. 
CORUS, A certain corn-meaſure heaped up, from 
the Hebr. cora, a hill : eight buſhels of wheat in a heap, 
ng a quarter, are of the ſhape of a little hill; and 
probably a corus of wheat was eight buſhels ; for we read 
a Decem coros tritici ſive decem quarteria. Bradt. 
2. c. 6, 


COSDUNA, An ancient word for cuſtom or tribute. 
Mon, Angl. tom. 1. p. 562. | 
COSENAGE, (Fr. coufinage, i. e. kindred, coufinſhip) 
b uled for a writ that lies where the treſail, that is, the 
_ of the beſail, or great grandfather, being ſeiſed of 
and tenements in fee at his death, and a ſtranger 
"Mer upon the heir and abates; then ſhall his heir have 
writ of coſenage. Brit. c. 89. F. N. B. 221. A 
man ſhall not have a writ of coſenage of the ſeiſin of his 
deen grandfather, but ſhall be put to his writ of beſail: 


5 * A... - 
Y." * ' * 
f 7 3 © 
» 8323 


8 2 „ 
+ O- 8 4 


and if a perfon may have a writ of al, he ſhall not bring 
a writ of caſes Alſo on the death of an uncle, writ of 
roſenage doth not lie, becauſe afife of mort d' anceftor may 
be had of his ſeiſin: and cofeyage lies not between privies 
in blood, no more than 4%% of mort d ry nh but the 
party muſt bring nuper alis. New Nat. Hr. 492. In 
writs of coſenage, aiel and beſail, the tenant's anſwer tlrat 
the plaintiff is not next heir, of the. fame anceſtor by 
whoſe death he demandeth his lands, ſhall be admitted 
and inquired z and according to the ſame inquiſttion, the 
juſtices ſhall proceed to judgment. Scat. 14 Ed. 3. c. 
20. See Booth on Real Ations, But now cqjectments are 
generally uſed. ARGS eee ee if 
COSENING, Is an offence where any thing is done 
deceitfully, whether belonging to contracts or nor, 
which cannot be properly termed by any ſpecial name. 
Weſt Symb. pag. 2. ſeft. 68, 7 
_ COSHERING. As there were many privileges in- 
herent by right and cuſtom; allowed in the feudal laws; 
ſo were there ſeveral grievous exactions impoſed by the 
lords on their tenants, by a ſort of prerogative or ferent- 
oral authority, as to lie and feaft themſelves and their 
followers at their tenants houſes, Fc. which were called 
coſbering. Spelm. of Parliaments. MS. 
COSMUS, A word mentioned by Bloznt for clean. 
COSTARD, Apple, whence coftard-morrger, i. e. Seller 
of apples. Cartular. Abbat. Rading. MS: fol. 916. 
COSTERA, Coaſt, ſea-· coaſt.—Richardum T. ad 
cuſtodiam coſteræ maris in com. Eſſex, per literas noſtras 
3 afignavimus, c. — Memor. in Scaccar. Pafch. 
24 Ed. 1. | | | 
COSTS, Are expenſe litis, recovered by the plaintiff in 
a ſuit, together with his damages: and if the plaintiff be 
nonſuit or overthrown by lawful trial in any action, the 
defendant ſhall have coſts. 4 Fac. I. c. 3. Alſo putting 
off trials, inſuficient pleas, &c. on their amendment, are 
liable to cofts : but it has been held cg ought not to be 
paid for the putting off a trial, where no fauk was in the 
party againſt whom it is moved; for cofts are only to be 
paid by ſuch perſons which by their occaſion have eauſed 
the other party to have been at extraordinary charges: 
and no coſts ſhall be allowed for unreaſonable motions; 
but only for ſuch as the party was neceffarily put unto. 
1 Lill. Abr. 335, 337. The Common law doth not give 


coſts in any caſe z but they are given by ſtature. See 


Stat. of Glouceſter, 6 Ed. I. c. 1. 7 

For the defendant on a writ of error, brought to delay 
execution, if judgment be affirmed, coſts are allowed. 
3 Hen. 7. c. 10. So in actions of waſte; debt upon the 
ſtatute of tithes; in all ſuits by ſcire facias, for malicious 
treſpaſſes, Sc. 13 Car. 2. cap. 2. And by ſome ſtatutes 
double and treble coſts, and damages, are given: but in 
perſonal actions, actions of treſpafs, affaulr and battery, 
actions on the caſe for words, c. if the debt or damage 
amount not to 40s. or the judge do not certify that the 
battery was ſufficiently proved, Sc. no more cfts ſhall 
be allowed than damages. 43 Elix. c. 6. 21 Fac: I. c. 
16. 22 & 23 Car. 2. c. 9. , 136. Where ſeveral are 
made defendants in action of treſpaſs, aſſault, Sc. and 
one or more is acquitted, all of them ſhall have cats; um- 
leſs the judge certify there was reaſonable cauſe for mak 
ing them defendants. 8 9 . g. cap. 11. 

In an action of treſpaſs removed out of an inferior court 
into B. R. by habeas corpus, the plaintiff ſhall have full 
cofts, though the damages are under 40s. And fo it has 
been held in action of the caſe for words, where ſpecial 
damage is received, Fc. 1 Ld. Raym. 395: 2 Ld. Raym: 
1588. On a judgment on demurrer upon a plea in abate- 
ment, cofts are not allowed; they are given only where 
the merits of the cauſe are determined on the demurrer. 
Lid. 992. No caſts ſhall be allowed rhe defendant where 
the ſuit is commenced for the uſe of the King. 24 H. 8. 


cap. 8. And caſts are not awarded againſt executors or 


adminiſtrators. Ibid. Nor for or againſt one that ſues 
in forma pauperis; Though it has been adjudged that the 
King ſhall pay cots for an amendment; but contra for not 
going to trial, Sc. x Salk: 193. And if executors bring 


an action in their own right, as for converſion or trei- 


paſs, Sc. in. their own time, and a verdict paſs againit 
them, they ſhall pay cas. 2 Dame: Ar. 224. 
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CO 8 
. Alto if a plaintiff, being admitted in forma pauperis, be 
* Afterwards nonſuited, the uſual courſe apo tax coſts, and 
if not paid, to puniſh the plaintiff by whipping ; but it 
is in the diſcretion of the court to ſpare both. 2 Sid. 261. 
Where a pauper plaintiff has a decree to recover with 
coſts ; he ſhall be allowed no more than he is out of poc- 
ket. . Preced. Canc. 219. Sed qu.? Anexecutor, defen- 
dant in equity pays no coſts. Abr. Caſ. Eg. 125. 
An heir at law, ſuing for the family eſtate; where he 
ſhall not pay coſts, ſee 1 Peer Wilkams 482. If a ſum 
certain is given to a ſtranger by ſtatute, as where tis giv- 
en to the proſecutor, he ſhall have no cofs, as he had 
no right of action till he commenced it; ſo in popular 
actions, whether the penalty is certain or not, there ſhall 
be no coſts. 1 Salk. 206. 1 Latw. 201. Where coſts 
are allowed, it is not neceſſary that the jury ſhould give 
the coſts ; but they may leave it to the court to do it, who 
are beſt able to judge of what cofts are fitting to be given. 
2 3 Car. B. R. 
It is the courſe of the court of B. R. to refer the taxing 
of the caſts to the ſecondary of the office, and not to make 
any ſpecial rules for ſuch matters; except it be in ex- 
traordinary caſes. 1 Lill. Ar. 338. Attachment lies 
where coſts are refuſed payment: and where a plaintiff is 
nonſuit, action of debt may be brought for the cats; alſo 
the defendant may have a capias ad ſatisfaciendum againſt 
him. 1 Nelf. Abr. 550. Where cofts are given after a 
verdict, the court will ſtop proceeding in the ſame court 
till they are paid, on motion made: but when cofts are 
given for not going on to trial, a party may proceed, tho 
they are not paid. Sid. 279. Sed. qu. if on a motion, 
the court would not ſtop proceedings till cots paid ? 
The awarding of coſts (in equity) is always diſcretiona- 
ry in the court: and in caſe of a great fraud, a perſon 
may be obliged to pay ſuch cofs as ſhall be aſcertained by 
the injured party's oath. 2 Fern. 123. Where damages 
were before recoverable, and a ſtatute increaſes them to 
double or treble the value, the plaintiff ſhall recover his 
double or treble damages; and cofts alſo, as parcel of 
the damages, ſhall be trebled. 10 Co. 116. a 2 Inf 
289. Hard. 152. Carth. 297. | 

But where a new ſtatute gives either ſingle; double or 
treble damages, where there were no damages recoverable 
before, there no cos ſhall be allowed, becauſe the party 
can have nothing more than ſuch new ſtatute has already 
given, and that 1s damages only ; for the ſtatute of Glou- 
cefter cannot operate to add coſts to what is given by a 
ſubſequent ſtatute ; becauſe the new ſtatute muſt be con- 
ſtrued from itſelf, which gives damages only. 2 Inf. 
285. 1 Salk. 205. Carth. 297. See Damages, &c. 
And ſee the Table to the Statutes at e, 410 edition, in 
what caſes double and treble coſts are given. Allo ſee a 
ſmall octavo volume relating to coſts, lately publiſhed by 
Mr. Serjeant Sayer, containing the general law of cofts, 
with caſes on all the ſtatutes, very uſeful for practition- 
ers, Se. | 

N. B. Ceſts are given on informations for not going to 
trial. The King v. James. Rep. Temp. Hardw. per Annat, 
fo. 159. Statutes which give cofts are to be taken ſtrict- 
ly. Jbid. The King v. The Inhabitants of Glaſtonby, 357. 
Where a cauſe of action ariſes in the time of an execu- 
tor, he is liable for coſts (as plaintiff) ; but where he is 
obliged to name himſelf executor, he is not bound to pay 
coſts: Did. Harris and U v. Hanna, fo. 204, 20g. 
There ſhall be no more coſts than damages, where the 
judge certifies on Stat. 43 Eliz. c. 6. Walker v. Robinſon. 
Wilſ. par. 1. fo. 93. 2 Stra. 1232. S. C. See Will. 
Par. 2. 238. 

Caſts ſhall follow the verdict upon a trial by conſent, 
or on a feigned iſſue. Rex v. Phillips. Wilſ. par. 1. fo. 
261. Herbert v. Williamſon. Id. 324. Coſts to be al- 
lowed when a cauſe goes off and remains untried for want 
of jurors. Sparrow v. Turner, C. B. Will. par. 2. fo. 
366. See'[ndex to Will. Rep. | 

COSTS are allowed in Chancery, for failing to make 
anſwer to a bill exhibited; or making an inſufficient an- 
ſwer: and if a firſt anſwer be ho by a maſter to be 
inſufficient, the defendant is to pay 405. coſts; 37. for a 
ſecond inſufficient anſwer; 4. fbr a third, Sc. But if 
the anſwer be reported good, the plaintiff ſhall pay the 
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defendant 408. s. An anſwer is not to be filed, (till 
when, it is not reputed an anſwer) until c for contem 
in hot anſwering are paid: Pratliſ. Attorn. 1 edit. pap, 
210, 212. If a plaintiff in Chancery diſmiſſes his bill, 
or the defendant; or if a decree be obtained for the de. 
fendant, coſts are allowed by Stat: 4 & 5 Ann. c. 16, 
COT, In the old Saxon lignifies cottage, and fo is ſtill 
uſed in many parts of England. 
COTARIUS, A cottager : the cotarii, or cottagers, 
are mentioned in Domeſday. 
-COTE and COT. The names of places which be. 
in or end with theſe words or ſyllables, have the figni- 
cation of a little houſe or cottage : there are likewiſe 
dove-cotes, which are {mall houſes or places for the keey. 
ing of doves or pigeons. Game Law, 2 par: fol. 133, 
135. See Pigeon-Houſe. | | 
COTELLUS, COTERIA, Both ſignify a ſmall 
cottage, houſe or homeſtall; Cowell. 
COTERELLUS. Cetarius and coterelius, according to 
Spelman and Du Freſne, are ſervile tenants: but in Domeſ- 
day and other ancient MSS. there appears a diſtinction as 
well in their tenure and equality, as in their name. For 
the cotarius had a free ſocage-tenure, and paid a ſtated 
firm or rent in proviſions or money, with fome occaſional 
cuſtomary ſervices; whereas the coterellus ſcems to have 
held in mere villenage, and his perſon, iſſue and goods, 
were diſpoſable at the pleaſure of the lord, Edmund 
Earl of Cornwall, gave to the bon-bcmmes of Aſberugge, 
his manor of Cheſterton and Ambroſden—una cum villanis, 
coterellis, eorum catallis, ſervicits, ſeftis, & omnibus ſuis 
ubicunque pertinentibus. Paroch. Antiq. 310. 


feeding on hills: from the Sax. cote and wwold, a place 
where there is no wood. 

COTGARE, A kind of refuſe wool, ſo clung or 
clotted together, that it cannot be pulled aſunder. By 
Stat. 13 K. 2. cap. 9. It is provided, that neither de- 
nizen nor foreigner ſhall make any other refuſe of wools 
but cotgare and villein. 

COTLAND and COTSETHLAND, Land held 
by a cottager, whether in ſocage or villenage.— Dimidia 
acra terre jacet ibidem inter cotland, quam Johannis Gol- 
dering zenet, ex una parte, & cotland quam Thomas 
Webb Zenet ex altera. Paroch. Antiq. 532. 

COTSETHLA, COTSETLE, The little feat or 
manſion belonging to a ſmall farm. Ego Thomas de C. 
dedi Deo & eccleſie Malmſbury unam Cotſetle in Culern, 
cum omnibus pertinentits. Cartular. Malmſbur. MS. 

COTSETHUS, A cottage-holder, who, by ſervile 
tenure, was bound to work for the lord. Cowell. Cotſets 
are the meaneſt ſort of men, now termed cottagers. And 
cotſeti are thoſe who live in cottages. —Villani vero cel 
cotſeti, vel perdingi, vel qui ſunt hujuſmodi viles, vel inapes 
perſon, non ſunt inter legum judices numerandi, Leg. Hen. 
I, c. 30. 

COTTAGE, (cotagium) Is properly a little houſe for 
habitation, without lands belonging to it. Sat. 4. Ed. 1. 
But by a later ſtatute, the 31 El. cap. 7. No-man may 
build a cottage, unleſs he lay four acres of land thereto 
except it be in market-towns or cities, or within a mile 
of the ſea, or for the habitation of labourers in mines, 
failors, foreſters, ſhepherds, &c. and cottages erected by 
order of juſtices of peace, c. for poor impotent people, 
are excepted out of the ſtatute. The four acres of land - 
make it a cottage within this law, are to be freehold, a 
land of inheritance: and four acres of ground holden by 
copy, or for life or lives, or for any number of hear, 
will not be ſufficient to make it a lawful cottage. 2 Injt. 
737. Alſo the four acres in fee-ſimple, or fec-tatl, mu 
lie near the cottage, and be occupied therewith, ſo long 
as the cottage ſhall be inhabited. 2 Rel. Abr. 139. 

But this ſtatute doth not extend to houſes that are co 
pyhold. 1 Bug. 50. The penalty of erecting cottage 
contrary to the ſtatute, is 10 J. for every erection, a 
40s. a month for the continuance of it; which Pp E 
quirable in the leet, or the offenders may be pie / 
indictment at the quarter-{cflions of the peace, Se. £ 1 
no owner or occupier of any cottage {hall ſuffer an} . 


* 0 . zn. ON 
mates, or more families than one to inhabit therein, boat 


pain to forteit to the lord of the lect 108. a month: - 


COTESWOLD, Is uſed for ſheep cotes and ſheep 
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CO V 
in cottages built for the poor, more families thari one 


" Coompet are oftentimes erected on the waſte it the 
charge of pariſhes, for - impotent perſons; , by the 
church-wardens and overſeers of the poor, having obtained 
leave of the lord of the manor in writing under hand and 
ſeal ; but then it muſt be confirmed by the juſtices in 
ſeſſions. Mad. Fuft. 152. Cottagers of new erected cot- 
rages within the memory of man, ought not to have 
common in the lord's waſte, tho* they have four acres 
of land laid to them. Mood's Inft. 445. Every cotta- 


75 Sc. is * to work towards the repairs of the 


ohways, or to hire an able labourer to work on the 


days appointed by the ſtatute, on pain of forfeiting 15. 
64. per day. Stat. 22. Car. 2. But ſee 7 Geo. 3. c. 42. 
And title Highways  _. 
. COTTON LIBRARY, For better ſettling and pre- 
ſerving the library kept in the houſe at Weſtminſter, called 
Cotton-bouſe, in the name and family of the Cottons for the 
benefit of the publick, a ſtatute was made 12 W. 3. c. 
7. See Stat. 5 Ann. c. 30. & 26 Geo. 2. c. 22. a 
COTTONS. Not within 27 Hen. 8. concerning the 
making of cloth, 27 H. 8. c. 12. , g. See the Ta- 
to the Statutes, title Cottons. ; | 
. COTUCA, Coat armour. Ad arma profiliunt & mi- 
lies quidem ſuper armatura cotucas induerant; vocat. 
uartelois. Walfing. 114. | 
_ COTUCHANS, Boors or huſbandmen, of which 
mention is made in Domeſday. | | 
_ COUCHER, or COURCHER, Signifies a factor 
that continues abroad in ſome place or country for traf- 
fick ; as formerly in Gaſcoign, hor buying of wines. Stat. 
37 Ed. 3. c. 16. This word is alſo uſed for the general 
book wherein any corporation, c. regiſter their parti- 
cular acts. 3 & 4 Ed. 6. c. 10. HS: 
COVENABLE, (Fr. convenable, Lat. rationabilis) Is 
what is convenient or ſuitable. Every of the ſame three 
ſorts of goods, &c. ſhall be good and covenable, as in old 
time hath been uſed. Stat. 31 Ed. 3. cap. 2. Covenably 
indowed, that is, indowed as is fitting. 4 H. 8. c. 12: 
See Plowd. 472. | 
_ COVENANT, (conventio) Is the conſent and agree- 
ment of two or more perſons to do or not to do ſome act 
or thing, contracted between them. Allo it is the de- 
claration the parties make, that they will ſtand to ſuch 
agreement, relating to lands or other things; and is 
created by deed in writing, ſealed and executed by the 
parties, or otherwiſe it may be implied in the contract as 
incident thereto, 2 Mod. Entr. 91. And if the perſons 
do not perform their covenants, a writ or action of co- 
venant is the remedy to recover damages for the breach 
of them, Lid. . | 
Under this head is to be conſidered, 


I. The ſeveral kinds of covenants, and by what words they 
are created. | 

Il. What covenants are good and binding, and by whom 
they may be made. 

III. ho es take advantage of covenants, and who are 

them. 

IV. What ſhall be a performance, and what a breach of 

covenant, 


I. Of the ſeveral kinds of covenants, and by what words 
they are created. 
A covenant is generally either in fact or in law: in fact 
is that wiuch is expreſsly agreed between the parties, and 
in the deed; and in law, is that covenant which 
law intends and implies, tho? it be not expreſſed in 
words; as if a leſſor demiſe and grant to his leſſee a houſe 
or lands, Sc. for a certain term, the law will intend a 
"Wenant on the leſſor's part, that the leſſee ſhall, during 
5 os quietly enjoy the ſame againſt all incumbrances. 
384. | 


here is alſo a covenant real, and covenant perſonal: a 
2 covenant is that whereby a man ties himſelf to paſs a 
lan real, as lands or tenements; or to levy a fine of 

» Se, And covenant perſonal, is where the ſame is 
| "nexed to the perſon and merely perſonal; as if a perſon 


covenabts with another by deed to build him a houſe; br 


to ſerve him, &c. F. N. B. 145. 5 Rep. 10. 
Covenants are-likewiſe inherent, that tend to the ſupport 


are affirmative, where ſomewhat is to be performed; or 
negative; executed, of what is already done, or executory : 


ſuturo, is for the moſt part executory. 1 Vent. 176. 
Dyer 112, 271. And where a covenant ſhall be conſtru- 
ed dependent upon another, and When diftinf# by itſelf, 
ſee Winch. 74. 3 Cre. 107; | 


As to the words by which covenant may be created. 

Tis held in all caſes where words that begin any ſens 
tence are conditional, and give another remedy, they ſhall 
not be conſtrued a covenant; and yet if words of condition 
and covenant are coupled together in the ſame ſenlence, 
as Provided always, and it is covenanted, & c. in that caſe 
they may be adjudged both a condition and covenant. 
March 103; 

The law 
form of words, which are abſolutely neceſſary to be 
made uſe of in creating a covenant ; and therefore it 
ſeems that any words will be effectual for that purpoſe, 
| which ſhew the parties concurrence to the performance of 
a future act; as if leſſee for years covenants to repair, 
Sc. Provided always, and it is agreed, that the leſſor ſhail 
find greut timber, c. this makes a covenant on the part 
of the leſſor to find great timber, by the word agreed, 
and it ſhall not be a qualification of the covenant of the 
lefſee. 1 New Abr. 527. 

There is this difference however between a covenant 
and condition; a condition gives entry, and covenant 
gives an action only. Owen 54. A perſon cannot have 
action of covenant upon a verbal agreement, for it cannot 
be 
F. N. B. 145. 

II. What covenants are good and binding, and by whom 
. they may be made. . 
All covenants between perfons muſt be to do what 
is lawful, or they will not be binding; and if the thing 
to be done be impoſſible, the covenant is void. Dyer 112. 
But where the thing is lawful at the time of the covenant 
made, and afterwards the matter agreed to be done is 
prohibited by act of parliament, yet ſuch cverant will 
be binding. 3 Med. 39. And if a man covenants to do 
a thing before a certain time; and it becomes impoſſible 
by the act of God, this ſhall not excuſe him, inaſmuch 


as he hath bound himſelf preciſely to do it. 2 Danv. 
Abr. 84. . 
If a perſon covenants expreſsly to repair a houſe, and it is 


burnt down by lightening, or any other accident, yet he 
ought to repair it; for it was 1n his power to have provid- 
ed againſt it by his contract. Alleyn 26, 27. 1 Lill. Abr. 
149. But he is not fo bound by cavenant in law. Where 
houſes are blown down by tempeſt, the law excuſes the 
leſſee in action of waſte; though in a covenant to repair 
and uphold, it will not. i Ploud. 29. If a leſſee for 
years, rendering rent, covenants for him and his aſſigns to 
repair the houſe, and after the leſſee aſſigns over the term, 
and the leſſor accepts the rent from the aſſignee, and 
then the covenant is broken; notwithſtanding acceptance 
of rent from the aſſignee, action of covenant hes againſt 
the firſt leſſee, on his expreſs covenant to tepair: and 
this perſonal covenant cannot be transferred by the ac- 
ceptance of the rent. 2 Danv. Ar. 240. | 

Action of covenant alſo lies on covenant for payment of 
rent againſt ſuch leſſee ; but not action of debt after ac- 
ceptance. 3 Rep. 24. In covenant upon a demiſe, ren- 
dering rent, the defendant cannot fay, that part of it was 
to be allowed; for this is a covenant againſt a covenant: 
Comb. 21. £ x . 

An infant within age may bind himſelf apprentice ; 
but neither at Common law nor by ſtatute may be bound 
by covenant 'for his apprenticeſhip, ſo as to make him 
liable to an action of covenant; if he depart, Fc. By the 
cuſtom of London he may bind himſelf by his covenant at 


n years old. 1 Gro; 129. -Winch. 63. 


El. 7/39 


but a covenant being to bind a man, to do ſomething in 


does not ſeem to have appropriated. any ſet 


of the land or thing granted; or are collateral to it; and 


rounded without writing, except by ſpecial cuſtom. 
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III. Mo ſhall take advantage of covenants, and who are | 
bound by them. | TRE. NT 
There may be an agreement and covenant, only to be 
performed by the parties themſelves ; and there are ſome 
covenants which none but the party and his heirs may take 


advantage of, being ſuch as concern the inheritance, and 
deſcend to the heir, as knit to the eſtate : Covenants in 


- groſs go to the executors, Cc. 1 Roll. Abr. 520. 2 


Danv. 235. Not only parties to deeds, but their execu- 
tors and adminiſtrators, ſhall take advantage of inherent 


| covenants, tho not named; and every 1 5 of the land 


may have the benefit of ſuch covenants : Likewiſe execu- 
tors and aſſigns are bound by them, although not named, 
as a covenant to repair, Sc. 5 Rep. 16, 17. 1 O. 552. 
If a man covenants with another to do any thing, his heir 
ſhall not be bound, unleſs he be exprefly named: And 
yet wikite a leſſee covenants to repair, the heir ſhall have 
the benefit of the covenant, though not named, becauſe 
it runs with the land. 2 Lev. 92. 5 Rep. 8. 

The grantee of reverſion may bring action of covenant 
againſt a leſſee, as well in the county where the demiſe 
was made, as in the county where the lands lie. Cartbeto 
183. And grantees of reverſions have the like remedy by 
action of covenant againſt termors, as the leſſors and their 
heirs, Cc. by Stat. 32 H. 8. c. 28. A perſon covenants 
with another, to pay him money at a time to come, and 


. doth not ſay to his executors, c. if the covenantee die 


before the day, yet his executors or adminiſtrators ſhall 
have the money. Dyer 112, 257. And in every caſe 
where the teſtator is bound by a covenant, the executor 
ſhall be bound by it; if it be not determined by his 
death. 48 Ed. 3. 2. 2 Danv. 232. Aſſignees ſhall not 
have an action upon breach of any covenant, before their 
time. Cro. Elia. 863. An aſſignee ſhall be charged in 
a writ of covenant for breach, after the death of the firſt 
leſſee; as it is a charge on the land, i. e. in caſe of re- 
pairs. 2 Danv. 238. | 
If A. ſeiſed of land in fee, conveys it to B. and cove- 
nants with B. his heirs and aſſigns, to make any other 
aſſurance upon requeſt ; and after B. conveys it to C. 
who conveys it to D. and then D. requires A. to make 
another aſſurance, according to the covenant; if he refuſes, 
D. ſhall have action of covenant againſt him, as aſſignee 
to B. Ibid. 236. A leſſor 8 of an houſe for 
„ excepting two rooms, and free paſſage to them; 
the led aſſi od the term, and the leſſor brought cove- 
ant againſt the aſſignee for diſturbing him in his paſſage 
to thoſe rooms ; and adjudged thin the action lies: For 


the covenant goes with the tenement, and binds the aſſignee. 


(N. B. This relates to the paſſage.) 1 Salk. 196. If a 
man who leaſes for years, ouſts the leſſee, he ſhall have 
covenant againſt him. 48 Ed. 3. 2. But if, where a 
perſon leaſes lands for years, a ſtranger enters before 
the leſſee, ſuch leſſee ſhall not have an action of covenant 
upon this ouſter, becauſe he was never a leſſee in privity 
to have the action. 2 Danv. 224. A man grants a 
watercourſe, and afterwards ſtops it ; for this voluntary 
misfeaſance, covenant lies. 1 Saund. 322. Tho' where 
the uſe of a thing is demiſed, and it runs to decay, fo 
that the leſſee cannot have the benefit of it, for this 
nonfeaſance no action of covenant lieth : Nor may cove- 
nant be brought for a thing which was not in eſſe at the 
making of the leaſe. 2 Danv. 233. 

If one makes a leaſe for years, reſerving a rent, action 
of covenant lies for non payment of the rent; for the red- 
dendum of the rent is an agreement for payment of it, 
which will make a covenant. Thid. 230. A leaſe is made 
to two, and one ſeals the deed, but the other doth not; 
if he accepts the eſtate and occupies the land, he is bound 
to perform the covenants for payment of the rent, repara- 
tions, and the like. 1 Shep. Ar. 458. Where there is 
an agreement under hand and ſeal, action of covenant may 
be brought on it: and if a man is party to a deed, his 
agreement to pay, amounts to acovenant, tho? formal words 
are wanting. 2 Med. 91, 269. Action of covenant lies 
on a deed indented, or poll: alſo on a bond, it proving 
an agreement. 2 Danv. 228. 1 Lill. Abr. 346. And 
if one man covenants to pay another 20. at a day; al- 
though he may have action of debt for the 200. yet 'tis 


0 v 


ſaid he may have a writ of ct at his election. 2 
Danv. 229. | 17-2004 


It 6k that A. B. ſhall pay to C. D. 100 J. for 
lands in E. this is a mutual covenant, whereon action of 
covenant ky” en brought if C. D. will not convey, | 
Sid. 423- where there are mutual covenants, and the 
one not to be performed before a precedent covenant, in 


ſuch caſe the covenant is not ſuable till the other is per- 


formed: Tho' if the covenants are diſtinct and mutual, 
ſeveral actions may be brought x4 and againſt the parties, 
1 Lill. Ar. 350. 2 Mod. 74. In a covenant to pay ano- 
ther ſo much money, he making him an eſtate in ſuch 


land, Sc. It has been adjudged, that if he tender the 


covenanter a feoffment, and offer to make livery,” he 
have action of covenant for the money, as if he had made 
a title. 3 Salk. 107. If a perſon covenents that he hath 
good * grant, Cc. and he hath no right, it is a 
breach of covenant, for which action of covenant lies. 2 
Bul. 12. Where a man covenants that he hath power to 
rant, and that the grantee, ſhall quietly enjoy notwith- 

fandin any claiming under him; theſe are dittin& cove- 
I one goes to the title, and the other to the poſ- 
ſeſſſon. 1 Mod. 101. A covenant for the leſſee to enjoy 
againſt all men; this extends not to tortious acts and en- 
tries, Sc. for which the leſſee hath his proper remedy 
againſt the aggreſſors. Vaug b. 111, 120. 
Where there is a covenant to ſave harmleſs againſt a cer- 
tain perſon, there the covenantor muſt ſave the covexantet 
harmleſs againſt the entry of that perſon, be it by wrong 
or rightful title: But if it be to fave harmleſs againſt all 
perſons, the entry and eviction muſt be by lawful title. 
Cro. Eliz. 21 3. Covenant that lands ſhall continue of tuch 
a value notwithſtanding any act done, or to be done, ex- 
tendeth only to the time of the covenan: made; and 'tis 
ſaid cannot extend as well to that time, as to the time fu- 
ture. bid. 43, 499. 1 Lill. 352. Where the covenant 
is to do a thing, and no time appointed for it, it mult be 
done in convenient time: If it be inferted in a deed among 
other covenaits, that the leſſee ſhall repair, provided the 
leſſor allows timber, Sc. this will be a good covenant on 
both ſides. 2 And. 73. Dyer 57, 150. Heb. 28. 

But a covenant mult wait upon and join with the grant; 
ſo that if it be to make ſuch aſſurance as ſhall be reaſon- 
ably deviſed, it muſt be of an affurance that differs not 
from the bargain: and when the eſtate to which a cove- 
nent is annexed is at an end, the covenant is gone. Hob. 
276. 1Leon. 179. In an indenture, the word coverant, 
is a word both « leſſor and leſſee; and therefore if the 
leſſee covenants to pay the rent, this is a reſervation. 
Tho? when there is a covenant for a leſſec to repair, and 
he makes an under-leaſe to one who is in poſſeſſion, the 
under leſſee is not liable to that covenant, in law or equi- 
ty. 1 Roll. Rep. 80. 1 Vern. 87. 

An expreſs covenant in a deed, will qualify the general 
covenant of law: though on a covenant in law, the leſſee 
cannot charge the executors or adminiſtrators of the leſſor; 


| as he may upon an expreſs covenant for quiet enjoyment. 


Dyer 257. See 4 Rep. 80. If a leſſor covenant with the 
leſſee that he ſhall have houſe-bote, c. by aſſignment of 
his bailiff, this is a good covenant ; and yet it doth. not 
reſtrain the power that the leſſee hath by law to take thoſe 
things without aſſignment: But if a leſſee covenants, that 
he will not cut any timber, without the leave or aſſign- 
ment of the leſſor; by this he will be reſtrained. Der 
19, 115. A man makes a leaſe, wherein are divers co- 
venants to be performed by the leſſee; and after the leflee 
doth covenant that if any of the covenants are broken, the 
leflor ſhall enter upon the land demiſed, and hold it till 
the leſſee make him amends, Cc. it is good, and the leſ- 
ſor may take advantage thereof. Fitz. Cov. 3. 


IV. What ſball hi a performance, and what a breach of 
covenant. . : 
Not any duty or cauſe of action ariſes on a covenan!, til 
it is broken: and as to breaches of covenant, if a perlon 
by his own act diſables himſelf to perform a cvenant, 1c 
is a breach thereof. 5 Rep. 21. Tho' there can be no 
covenant or breach, where a leaſe, Sc. is void. 
18, 19. But here although when a covenant . 
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eg lit the leaſe be ſo: yet where covenants are colla- 
- _ 2 leaſe and re, though that be void, the 
| . may . Owen 136: And if a cove- 
ry to do a thing is performed in ſubſtance; and ac- 
— to the intent, it is good, though it differs from 
the words; and on the other hand, although the cove- 
nantor performs the letter of his covenant, it he does any 
act to defeat the intent and uſe of it, he is guilty of a 
}reach. Mod. Ent. Engl. 

In covenant that a perſon ſhall hold land free from all 
incumbrances, and be kept indenmitied from arrears of 
rent; there, till an action is brought, or diſtreſs made, he 
is not damnified: and a ſuit in Chancery is no breach in 
ſuch caſe; but where a jointure, or dower is recovered, 
it is. Skin. 397+ Moor 859. Palm. 339. If covenants 

are once broken, and an action is brought, and 
recovery thereon , upon a new breach, a ſcire facias ſhall 
be had on that judgment, and che plaintiff need not 
bring a new writ of covenant. Cro. Elix. 5. When the 
intention of the parties can be collected out of a deed for 
the doing, or not doing of the thing, covenant ſhall be 
had thereupon. Chanc. Rep. 294. A covenant, being 
one part of a deed, is ſubject to the general rules of ex- 
poſition of all parts of the deed: And in a covenant the 
laſt words, that are general, ſhall be expounded by the 
firſt words, which are ſpecial and particular. Vent. 
218. Alſo a later covenant cannot be pleaded in bar to 
a former. 

When a covenant is to two perſons jointly, one of them 
may not bring action of covenant, or plead alone, but 
both muſt join. 1 Nel. 558. If a man is bound to per- 
form all the covenants in an indenture, and they are all 
in the affirmative, he may plead performance generally. 
Co. Lit. 303. Covenants in the negative muſt be pleaded 
ſpecially. Bid. 330. When ſome covenants are in the 

tive, and ſome in the affirmative, the defendant is to 
plead ſpecially to the negative covenants, that he had 
not done the thing, and performance generally as to the 
affirmative : (ſed. qu. and vide peſt.) And where the ne- 
gative covenants are againſt law, and the affirmative 
agreeable to law, performance generally may be pleaded. 
Moor 856. If any of the covenants are in the disjunctive, 
ſo that tis in the election of the covenantor to perform 
the one, or the other, the performance ought to be ſpe- 
cially pleaded, that it may appear what part hath been 
performed. Cro. Eliz. 23. 1 Nelſ. 573. And com- 
monly where an act is to be done, according to a cove- 
= he who pleads performance ought to do it ſpecially. 
1 Leon. 136. 

In debe upon bond for performance of covenants, one 
whereof for peaceable enjoyment, and free from all in- 
cumbrances, and another for farther aſſurance, Sc. the 
defendant ſhould plead ſpecially, that the houſe was 
free from incumbrances at the time of the conveyance 
made, and not charged at any time ſince, and that no 
farther aſſurance had been required, or ſuch an aſſurance 
which he had executed, &c. yet where a defendant 
2 generally, in this caſe it was held good. 1 Lutw. 

3. 


Covenants are generally taken moſt ſtrongly againſt the 
covenantor, and for the covenantee. Ploud. 287. But 
tisarule in law, that where one thing may have ſeveral 
intendments, it ſhall be conſtrued in the moſt favourable 
manner for the covenantor. 1 Lat. 490. The common 

of covenants is for aſſuring of land; quiet enjoyment 
from incumbrances ; for payment of rent reſerved ; 
and concerning repairs, e. And in deeds of covenant, 
lometimes a clauſe for performance, with a penalty, is in- 
ſerted in the body of the deed : Other times, and more 
uently bonds for performance, with a ſufficient penal- 

5, are given ſeparate ; which laſt being ſued, the jury 
muſt find the penalty ; but on covenant, only the da- 
« Wood's Inſt. 250. | | 
ovenant for non-payment of rent, was referred to the 

as to the rent, and on payment thereof proceſs to 


reparring, the plaintiff might proceed for that. Anon. 
Wilſ. Rep. Par. 1. p. 75. In an action of covenant, it is 
dot neceſſary to aver that the plaintiff performed his cove- 
"ants, Todderell v. Cowell. Rep. Temp. Hardw. 343-4+ 


8. 


the intereſt of the leaſe, as where *tis for paying rent, it 


Finch's Law. 49 
ſtay as to that, but there being another breach as to not |. 


Cc O v 


By che 8 & 9 V. 3. c. 11. In actions on bonds, Ge. 


plaintiff may aſſign as many breaches as he pleaſes, arid 
the jury may aſſeſs damages: on defendant's paying da- 
mages, execution may be ſtayed, but judgment ſhall re- 
main to anſwer any farther breach, and plaintiff may 
have a ſcire facias againſt the defendant. 

It is held an action of covenant may be laid in London, 
for non-payment of rent on a leaſe of lands in any other 
place. 1 Sid. 401. And if in this action, a ſum be miſ- 
caſt, either too little or too much; it is amendable; and 
not like to the action of debt, which if alledged leſs than 
it is, without ſhewing the reſt to be ſatisfied, it is ill. 3 
Keb. 39. 2 Cre. 247. In action of covenant, the plain- 
tiff muſt have recourſe to the deeds or writings, and che 
circumſtances of time, place, Sc. and take notice what 

articular covenant in the deed it is beſt to inſiſt upon, to 
ay a breach right, &c. the words of covenanting are, 
covenant, grant, promiſe, and agree, Cc. but there needs 
no great exactneſs in words to make a covenant. See 
Bonds. 

Further, this word is taken for the ſolemn league and 
covenant ;, which was a feditious conſpiracy, invented in 
Scotland, voted illegal by parliament, and proviſion is 
made againſt it, by ſtat. 14 Car. 2. cap. 4. 

COVENANT TO STAND SEISED TO USES, 
Is when a man that hath a wife, children, brother, ſiſter, 
or kindred, doth by covenant in writing under hand and 
ſeal agree, that for their or any of their proviſion or pre- 
ferment, he and his heirs will ſtand ſeiſed of land to their 
uſe; either in fee- ſimple, fee-tail, or for life. The uſe 
being created by the ſtat. 27 H. 8. c. 10: which conveyeth 
the eſtate as the uſes are directed; this covenant to ſtand 
ſeiſed is become a conveyance of the land ſince the ſaid 
ſtatute. The conſiderations of theſe deeds, are natural 
affection, marriage, Sc. and the law allows in ſuch caſes 
conſideration of blood and marriage, to raiſe Uſes, as 
well as money and other valuable conſideration when a 
uſe is to a ſtranger. Plowd. 302. There are no conſi- 
derations now to raiſe uſes upon covenants'to ſtand ſeiſed, 
but natural love and affection, which is for advancement 
of blood; and conſideration of marriage, which is the 
Joining of the blood and marriage together : other con- 
ſiderations, as money, &c. for land, though the words 
in the deed are ſtand ſeiſed, yet they are bargains and 
ſales, and without inrolment they raiſe no uſe. Carter 
138. Lill. Ar. 353. | 

The uſual covenant to ſtand ſeiſed to uſes need not be 
by deed indented and inrolled : And where a man limits 
his eſtate to the uſe of his wife for life, this imports a 


'| ſufficient conſideration in itſelf: Alſo if a perſon cove- 


nants to ſtand ſeiſed to the uſe of his wife, ſon, or cou- 
ſin it will raiſe an uſe without any expreſs words of conſi- 
deration, for ſufficient conſideration appears. 7 Rep. 40. 
In caſe of a covenant to ſtand ſeiſed, ſo much of the uſe as 
the owner doth not diſpoſe of, remains ſtill in him. 1 
Ventr. 374. And where an uſe is raiſed by way of cove- 
nant, the covenantor continues in poſſeſſion ; and there 
the uſes limited, if they are according to law, ſhall riſe 
and draw the poſſeſſion out of him: but if they are not, 


the poſſeſſion ſhall remain in him until a lawful uſe ariſeth. 


1 Leon 197. 1 Mod. 159, 160, 

If on a covenant to ſtand ſeiſed to uſes, no uſe doth 
ariſe, yet it may be good by way of covenant and give re- 
medy to the covenantee in an action; as if the covenant 
be future, that in conſideration of a marriage, lands ſhall 


deſcend or remain to a ſon and the htirs of his body on the 


body of his wife; in this caſe the covenantee may have 
writ of covenant upon the covenant againſt the covenantor. 
But if a covenant be that a man and his heirs, ſhall from 
henceforth ſtand and be ſeiſed to ſuch and ſuch uſes, and 
the uſes will not ariſe by law: here no action of cove- 


nant lies on the covenant, for this action will never lie 


upon any covenant but ſuch as is either to do a thing 


hereafter, or where the thing is already done, and not 


when it is for a thing preſent. - Plowd. 307, 398. 
See Baron and Feme. On 


COVERT BARON, A married woman. Stat. 2/7 


Eliz. cap. 3. See Black. Com. 1 V. 442. and Com. Dig. 1 


FV. tit. Baron and Feme. e . 
COVERTURE, (Fr.) Any thing that covers; as ap- 


parel, a coverlet, Sc. but it is by our law particularly 


Qqq applied 


* 
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applied to the ſtate and condition of a married woman, 
who is ſub poteſtate viri; and therefore diſabled to con- 
tract with any to the damage of herſe'f or huſband, with- 
out his conſent and privity, or his allowance and confir- 
mation thereof. Bra#. lib. 1. c. 10. lib. 2. c. 15, Sc. 
Bro. Ar. When a woman is married, ſhe is called a 
Feme Covert; and whatever is done concerning her, dur- 
ing the marriage, is ſaid to be during the coverture: All 
things that are the wife's, are the huſband's ; nor hath 
the wife power over herſelf, but the huſband : And if 
the huſband alien the wife's land, during the coverture, 
ſhe cannot gainſay it during his life; but after his death, 
ſhe may recover by cui in vita. Terms de Ley. See 
Baron and Feme. | 

COVIN, (Couina) Is a deceitful compact between two 
or more to deceive or prejudice others, as if tenant for 
life, or in tail, conſpires wich another, that he ſhall recover 
the land which he the tenant holds, in prejudice of him in 
_ reverſion. Plowd. 546. Covin is commonly converſant 
in and about conveyances of land by fine, feoffment, re- 
covery, Sc. And then it tends to defeat purchaſers of the 
lands they purchaſe, and creditors of their juſt debts; and 
ſoit is uſed in deeds of gift of goods: It may be likewiſe 
ſometimes in ſuits of law, and judgments had in them. 
But wherever. covin is, it ſhall never be intended, unleſs 
it appears and be particularly found: for covin and fraud 
tho? proved, yet muſt be found by the jury, or it will 
not be good. Brownl. 188. Bridgm. 112. 

If one make a leaſe to a perſon by covin, and after 
grant another leaſe to another bona fide, but without any 
fine or rent; in this caſe the ſecond leſſee may not avoid 
the firſt leaſe, becauſe he is not a purchaſer that comes in 
for money. 3 Rep. 83. On recovery by a good title, 
there may be covin; as where tenant for life by aſſent, 
Sc. ſuffers a recovery by Nil dicit, without making any 
defence: And if a man hath a rightful and juſt cauſe of 
action, and of covin and conſent ſhall raiſe up a tenant b 
wrong againſt whom he may recover ; the covin doth ſo 
ſuffocate the right, that the recovery, altho” it be upon 
good title, ſhall not bind. Bro. Covin. 47. Co. Lit. 
357- 1 Shep. Abr. 365. A. is tenant for life, remain- 
der in tail to B. and a precipeis brought againſt them as 
Joint-tenants, by covin between the demandant and A. 
and an anſwer procured for B. as joint-tenant, and they 
Join the miſe, (or iſſue) and after make default, where- 
by final judgment is given; this ſhall not defeat the eſtate 
of B. who may bring a writ of deceit and ſhall be reſtor- 
ed to his land. Roll. Abr. 621. 

If a man that has a right to certain lands, by covin 
cauſes another to ouſt the tenant of the land, to the intent 
to.recover it from him, and he recovers accordingly againſt 
him by action tried; yet he ſhall not be remitted to his 
ancient right; but is in of the eſtate of him who made 
the ouſter ; and an aſliſe lies againſt him. 2 Danv. Abr. 
209. Land is aliened, pending a writ of debt, by covin, 
to avoid the extent thereof for the debt; the land fo ali- 
ened ſhall be extended, when the covin appears upon the 
return of the elegit by the ſheriff, Bid. 311. It a man 
makes a deed of gift, Sc. of his goods in his life-time by 
covin, to ouſt his creditors of their debts, after his death 
the donee or vendee ſhall be charged for them. See 50 
H. 3. c. 6. and the ſeveral ſtatutes of frauds. If goods 
are {old in market overt by covin, on purpoſe to bar him 
that hath right, this ſhall not bar him thereof. 2 Inſt. 713. 
COUNCIL, In the city of London, there are common 
council-men choſen in every ward at a court of wardmote 
held by the aldermen of the reſpective wards on St. Tho- 
mas's day yearly: They are to be choſen out of the moſt 
ſufficient men; and ſworn to give true council for the 
common profit of the city, c. Lex Londinen. 117. In 
the court of common council, are made laws for advance- 
ment of trade; and committees yearly appointed, Se. 
But acts made by them, are to have the aſſent of the 
Lord Mayor and Aldermen, by tat. 11 Geo. 1. c. 18. 
and fee 19 Geo. 2. c. 8. 

COUNSELLOR, (Conſiliarius) Is a perſon retained 


by a client to plead his cauſe in a court of judicature. A 


counſellor at law hath a privilege to enforce any thing 
which is informed him by his client, if pertinent to the 
matter, and is not to examine whether it be true or falſe , 


VO Y 
for it is at the peril of him who informs him. Cxo. Jas. 


go. But after the court hath delivered their opinions of 
the matter in law depending before them; the counſel at 


Lill. Abr. 355. A counſellor muſt not ſet his hand to a 
frivolous plea, to delay a trial ; which argues ignorance 
or foul practice. Bid. And es counſellors have a ſpecial 
privilege to practice the law, they are puniſhable by at. 
rachment, c. for miſbehaviour. 1 Hawk. P. C. 157. 
No recuſant convict, or non-juror, ſhall practice the 
law, as a counſellor, or otherwiſe, under penalties, by 
ſtat. 3 Fac. 1. c. 5. 13& 14 V. 3. c. 6. 
COUNSEL, for priſoners, No counſel is allowed a pri. 
ſoner upon a 2 ifſue, on indictment of felony, Ge. 
unleſs ſome doubtful point of law ariſe: The court is the 
riſoner's only counſel; and the behaviour of the priſoner 
in his own defence, is one means of diſcovering the truth. 
In appeals, and upon ſpecial pleas, Sc. the priſoner ſhall 
have counſel aſſigned him by the court: tho? counſel is not 
to prompt the priſoner in matters of fact. 2 Hawk. 400, 
401. Proviſion is made for counſel for priſoners in trea- 
ſon, by ſtat. 7 & 8 W. 3.c. 3. which is extended to tri- 
als, upon impeachments, by 20 Geo. 2. c. 30. 
COUNT, Signifies the original declaration of com- 
plaint in a real action. As declaration is applied to perſon- 
al; ſo count is —— to real cauſes: but count and 
declaration are oftentimes confounded, and made to ſig- 
nify the ſame thing. F. N. B. 16, 60. In paſſing a re- 
covery at the common pleas bar, a ſerjeant at law counts 
upon the præcipe, &c. See Countors and Declaration. 
COUNTEE, (Fr. Comte) Was the mpſt eminent dig- 
nity of a ſubject, before the conqueſt ; and thoſe, who in 
ancient times were created countees, were men of great eſ- 
tate: for which reaſon, and becauſe the law intends that 
they aſſiſt the King with their counſel for the publick 
good, and preſerve the realm by their valour, they had 
great 4 as they might not be arreſted for debt 
or treſpaſs ; or be put on juries, Sc. Of old the coun- 
tee was præfectus, or præpaſitus comitatus, and had the 
charge and cuſtody of the county ; but this authority the 
ſheriff now hath, 9 Rep. 46. A countee or count, is an 
earl, in the law French. Law Fr. Di. 
COUNTENANCE. This word ſeems to be uſed 
for credit or eſtimation. Old Nat. Br. 111. Andinthe 
ſtat. 1 Ed. 3. c. 4. See Contenement. - 
COUNTER, (Computatorium from the Lat. Computare) 
Is the name of two priſons in London, the Poultry-counter, 
and Mood. ſtreet- counter, for the uſe of the city, to confine 
debtors, peace-breakers, Sc. wherein if any enter, he 
is like to account before he gets out. Cowell. 
COUNTERFEITS. Perſons obtaining any money, 
goods, Sc. by counterfeit letters or falſe tokens, being 
convicted before juſtices of aſſiſe, or juſtices of peace, are 
to ſuffer ſuch puniſhment as ſhall be thought fit, under 
death; as impriſonment, pillory, Sc. Stat. 33 H. 8. cap. i. 
It was the opinion of Sir Edward Coke, that upon this ſta- 
tute the offender could not be fined; and that only corpo- 
ral pains ought to be inflicted : But it hath been other- 
wiſe adjudg'd in Terry's caſe, who by a falſe note in the 
name of another obtain'd into his hands a wedge of ſilver, 
of the value of two hundred pounds; and on conviction 
thereof, was ſentenced to ſtand in the pillory, pay 2 fine 
of five hundred pounds to the King, and be impriſoned 
during the King's pleaſure. Cro. Car. 407. The ob- 
taining of money from one man to another's uſe, upon 4 
falſe pretence of having a meſſage and verbal order to 
that purpoſe, is not (at common law) puniſhable by crt- 
minal proſecution ;- it depending on a bare naked lie, 
inſt which common prudence and caution may be 2 
ſecurity. 6 Mod. 105. - 1 Hawk. P. C. 188. Now 7” 
Stat. 30 Geo. 2. c. 24. Obtaining money, — * 
by falſe pretences, (a very vague expreſſion) the offender 
is liable to fine or impriſonment, or pillory, or tranipor . 
tation for ſeven years. Counterfeiting the King; ſeat, of 


| money, Sc. which is treaſon, vide Treaſon : And cu: 


terfeiting Exchequer bills, bank-bills, lottery- orders, Sc. 

which are felony. See Felony, Fraud. : 
COUNTERMAND, Is where a thing formerly eX* 

cuted, is afterwards by ſome act or ceremony made 


| by the party that firſt did it. And iris either actur g, 


. 
9 


the bar are not to urge any thing further in that cauſe, 1 


S. FS. 
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or implied; Adual, where a power to execute 
2 Sc. is by a formal writing for that very 
purpoſe put off for a time, or made void: and implied, is 
where a man makes his laſt will and teſtament, and there- 
by deviſes his land to A. B. if he afterwards enfeoffs ano- 
ther of the ſame land, here this feoffment is a countermand 


ro the will; without any-expreſs words for the ſame, and, 


the will is void as to the diſpoſition of the land: Alſo if 
a woman ſeiſed of land in fee-ſimple, makes a will and 
deviſeth the ſame to C. D. and his heirs, if he ſurvives 
her; and after ſhe intermarries with the ſaid C. D. there 
taking him to huſband, and coverture at the time of 
her death, the will is countermanded. Terms de Ley. But 
if a woman es a leaſe at will, and then marries, this 
marriage is no countermand to the leaſe; without expreſs 
matter done by the huſband to determine the will. 
Where land is deviſed; and after a leaſe made thereof 
for years only; it ſhall not be a countermand of the will, 
which is good notwithſtanding for the reverſian after the 
leaſe for years is ended: But in caſe a man have a leaſe 
for years, and gives it by his will, and after ſurrenders 
it; it is a countermand of the deviſe, and the deviſee ſhall 
not have his leaſe. Dyer 47. Goldſb. 93. If a copy- 
holder like to die, do ſurrender his eſtate to the uſe of his 
wife or children, without any conſideration of money, c. 
and he recover before the preſentment and admittance, it 
may be countermanded: Tis otherwiſe if it be to the uſe 
of a ſtranger. Kitch. 82. If there be a feoffment with 
letter of attorney to make livery and ſeiſin; and before 
it is made the feoffor makes a feoffment, or bargain and 
fale of the land, or leaſe to another, it will be a counter- 
mand in law of the authority given by the letter of attor- 
ney. 2 Brownl. 291. A perſon may countermand his 
command, authority, licence, Sc. before the thing is 
done; and if he dies, it is countermanded. There is a 
countermand of notice of trial, &c. in law proceedings. 
COUNTERPART. When the ſeveral parts of an 
indenture are interchangeably executed by the ſeveral 
parties, that part or copy which is executed by the gran- 
tor is uſually called the original, and the reſt are coun- 
terparts : tho? of late it is moſt frequent (and better) for 
all the parties to execute every part; which renders them 
all originals, Black. Com. 2 V. 296. 
COUNTERPLEA, Is when the tenant in any real 
action, tenant by the curteſy, or in dower, in his anſwer 
and plea, vouches any one to warrant his title, or prays 
in aid of another, who hath a larger eſtate; as of him in 
reverſion, &c, Or where one that is a ſtranger to the ac 
uon comes and prays to be received to ſave his eſtate; then 
that which the demandant alledgeth againſt ir, why it 
ſhould not be admitted; is called a counterplea: In which 


ſenſe it is uſed ſtat. 25 Ed. 3. cap. 7. So that counterplea | 


8 in law a replication to Aid Prier z and is called counter- 
Plea to the voucher : But when the voucher is allowed, and 
the vouchee comes and demands what cauſe the tenant 
hath to youch him, and the tenant ſhews his cauſe, where- 
upon the youchee pleads any thing to avoid the warran- 
ty; that is termed a counterplea of the warranty. Terms 
de L. Stat. 3 E. 1. cap. 29. If on demurrer to a 
counerplea of the voucher upon a warranty, it be found 
againſt the youchee, judgment ſhall not be peremptory, 
= "ny fot Where : *Tis otherwiſe upon a plea to the 

the country, 10 Rep. 34. 4 Rep. 80. 
COUNTER-ROLL'S, Are the rolls which er of 
OA have with the coroners of the proceedings, as well 

appeals, as of inqueſts, Sc. Stat. 3 Ed. 1. c. 10. 
0 OUNTORS, (Fr. Contours) Have been taken for 
uch ſerjeants at law, which a man retains to defend his 
cauſe, and ſpeak for him in any court, for their fees. 
_ Mirror, lib. 2. And as in the court of C. B. none 
kj crjeants at law may plead; they were anciently call- 

c cant Countors, 1 Inſt. 17. | 

OUNTY, (Comitatus) Signifies the ſame with ſhirt, 
2 coming from the French, the other the Saxons, and 
. a circuit A of the realm, into which the 
nd 2 is divided, for the better government of it, 
We e, eaſy adminiſtration of juſtice: So that there 
ty: on of this kingdom that lies not within ſome coun- 
1 every county is governed by a yearly officer 
ve call a ſheriff, Forteſcue, cap. 24. Of theſe 
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counties, there are in England forty, beſides twelve I 
Wales, making in all fifty-two. 


. COUNTY PALATINE. There are four counties of 
ſpecial note, which are. therefore term'd Counties Palatine ; 
as Lancaſter; Cheſter, Durham, and Ely; and we read an- 
ciently of the counties palatine of Pembroke and Hexam, 
_ they have long ſince loft their privileges. The 


from the King, heretofore did all things touching the ad- 
miniſtration of juſtice as abſolutely as the prince himſelf 
inother counties, only acknowledging him their ſuperior and 
ſovereign: But by the ſtat. 27 H. 8. cap. 24. their power 
is abridged. 4 Inſt. 204, 221: The counties palatine are 
reckoned among the ſuperior courts: And are privileged 
as to pleas, ſo as no inhabitant of ſuch counties ſhall be 
compelled by any writ to appear or anſwer out of the 
ſame; except for error, and in caſes of treaſon, Cc. and 
the counties palatine of Cbęſter and Durham, are by pre- 
ſcription, where the King's writ ought not to come, but. 
under the ſeal of the counties palatine; unleſs it be writs of 
proclamation, Compt. Juriſ. 137. 1 Danv. Abr. 750. 
But certiorari lies out of B. R. to juſtices of a county 
R_ Sc. to remove indictments, . and proceedings 
ore them. 2 Hawk. P. C. 286. There is a court of 
Chancery in the counties palatine of Lancaſter and Durham, 
over which there are Chancellors; that of Lancaſter call- 
ed Chancellor of the Duchy, Sc. and there is a court of 


equity, of which the Chamberlain of Cheſter is judge. 
| There is alſo a Chief Juſtice of Cheer; and other juſ- 
tices in the other counties palatine, to determine civil ac- 
tions and pleas of the crown. | | | 
The Biſhops of Durham and Ely, have. thoſe counties 
palatine; and if any erroneous judgment be given in the 
courts of the biſhoprick of Durham, a writ of error ſhall 
be brought before the biſhop himſelf ; and if he give an 
erroneous judgment thereon, a writ of error ſhall be ſued 
out returnable in B. R. 4 Inf. 218. But it has been 
held, that Eh is not a county palatine, only a royal fran- 
chiſe; having cogniſance of pleas like unto the Cinque 
Ports. Carthew 109. Infants in counties palatine enabled 


— 


thoſe counties. 4 Geo: 3. c. 16: 

Counties palatine, with Jura Regalia, were probably 
erected at firſt, becauſe they were adjacent to the enemies 
countries heretofore; as Lancaſter and Durham to Scot- 
land, and Cheſter to Wales; that the inhabitants might 
have adminiſtration of juſtice at home, and remain there 
to ſecure the country from incurfions: 1 Vent. 155. 
The King may make a county palatine by his letters pa- 
tent without parliament. 4 Luft. 201. 

COUNTIES CORPORATE. Beſides the counties 
above mentioned, there are counties corporate. Stat. 3 E. 
4. c. 5. And they are certain cities, with lands and ter- 


the King: As the county of Middleſex annexed to the city 
of London by King Hen. 1. The county of the city of 
York, anno 32 H. 8. The county of the city of Cheſter, 
42 Eliz. The county of the city of Briftel, Norwich, 
Worceſter, &c. and the county of the town of Kingſton 
upon Hull, Newcaſtle, Sc. Lamb. Eiren. lib. 1. Cromp. 
Fuſt. 59. And county in another ſignification; is uſed 
for the county-court, kept by the ſheriff within his charge; 
or by his deputy. Stat. 2 Ed. 6. cap. 25. Bras. hb. 3. 
cap. 7. See Comitatus. , 


bard called Convemus, in his explication of Saxon words, 
and divided into two ſorts ; one retaining thegeneral name; 
as the county-court held every month, by the-ſheriff or his 
deputy : the other called the turn, held twice in every 
year, viz. within a month after Eaſter and Michaelmas; of 
both which you may read in Cromp. Juriſd. fol. 241. All 
adminiſtration of juſtice was at firſt in the King's hands; 
but afterwards when by the increaſe of the people the 
burden grew too great for him; as the kingdom was di- 
vided into counties, hundreds, Sc. So the adminiſtration 
of juſtice was diſtributed amongſt divers courts; of which 
the ſheriff had the county-court for government of the 
county, and lords of liberties had their leets and Jaw-days, 
| for the ſpeedier and cafieradminiftring juſtice therein, Sc. 

| | * hefore 


„ 


chief governors of the counties palatine, by ſpecial charter 


Exchequer at Cheſter, of a mixt nature, for law and 


to convey by order of the reſpective courts belonging to 


ritories, having liberties and juriſdiction by grant from 


COUNTY-COURT, (Cris Comitatus) Is by Lan- 


de 
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biſhop and earl, to try cauſes, were ſeparated by William 


if che defendant do not appear, an attachment or diſtrin- 
*  £as is to be made out againſt him; but if the defendant 


lar pariſh. 12 Geo. 2. c. 29. 


dicialhy adminiſtred. The fuperior courts are thoſe at 
. - Weſtminſter; and of courts, ſome are of record, and ſome 
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Before the courts at Weſtminſter were erected, the county- 
courts were the chief courts of the kingdom: And among 
the laws of King Edgar it is ordained, that there be two 
county-courts kept᷑ in the year, in which there ſhall be a 
biſhop and ati alderman, or earl, as judges; one to judge 
according to the common law, and the other according 
to the eccleſiaſtical law: But theſe united powers of a 


the Firſt, called the Congueror ; and ſoon after the buſi- 
neſs of eccleſiaſtical cogniſance was brought into its proper 
courts, and the common law buſineſs into the King's 
Bench. Blount. | 

That the connty-court in ancient times, had the cogni- 
tion of great matters, appears by Glanv. lib. 1. cap. 2, 3, 
4. by Bratton, and Briton, in divers places, and Fleta, 
lib. 2. c. 62. But the power of this court was much re- 
duced by Magn. Chart. c. 17. and by 1 Ed. 4. _ 1. 
It had formerly, and now hath the determination of cer- 
tain treſpaſſes, and debts under 40s. And this court hold- 
eth not plea (de juris) of any debt or damage to the va- 
lue of 40s. or above; nor of treſpaſs vi & armis, &c. 

But of debt and other actions perſonal above that ſum, 
the ſheriff may hold plea by force of a writ of juſtices, 
which is in nature of a commiſſion to him to do it. 4 
Inft. 266. Here the plaintiff takes out a ſummons, and 


appears, the plaintiff is to file his declaration, and after 
the defendant is to put in his anſwer or plea; and the 
plaintiff having joined iſſue, the trial proceeds, Cc. 
whereupon, if verdict is given for the plaintiff, judg- 
ment is entered, and a eri facias may be awarded againſt 
the defendant's goods, which may be taken by virtue 
thereof, and be appraiſed and ſold to __ the plaintiff: 
But if the defendant hath no goods, the plaintiff is 
without remedy in this court; for no capias lies therein, 
but an action may be brought at common law, upon the 
judgment entered. Greenwood of Courts, p. 22. 

No ſheriff is to enter in the county-court, any plaint in 
the abſence of the plaintiff; nor above one plaint for one 
cauſe, under penalties: The defendant in the county-court 
is to have lawful ſummons; and two juſtices of peace are 
to view the eſtreats of ſheriffs, before they iſſue them out 
of the county-court, Sc. By ſtat. 11 Hen. 7. c. 15. 
Cauſes are removed out of the county-court, by recordare, 
pone, and writ of falſe judgment, into B. R. &c. See 
Stat. 23 G. 2. c. 33. for preventing delays and expences 
in the proceedings in the county-court of Middleſex, and 
for the more eaſy and ſpeedy recovery of ſmall debts in 
the ſaid county-court. 

COUNTY-RATES, Are thoſe ordered by juſtices 
of peace at their quarter ſeſſions, who may make one ge- 
neral rate, to anſwer all former diſtin& rates, which ſhall 
be aſſeſſed on every pariſh, Sc. and collected and paid 

by the high conſtables of hundreds to treaſurers appoint- 
ed by the juſtices; which money ſhall be deemed the 
publick ſtock, and be laid out in repairing of bridges, 
gaols, or houſes of correction, on preſentment made by 
the grand jury, at the aſſiſes or quarter ſeſſions, of their 
wanting reparation ; but appeal lies by the church- war- 
dens and overſeers of the poor of the pariſhes to the juſ- 
tices at the next ſeſſions, againſt the rate on any particu- 


COUNTING-HOUSE OF THE KING's HOUS- 
HOLD, (Domus Computus Hoſpitii Regis) Is uſually call- 
ed the Green Cloth; where ſit the Lord Steward, and 
Treaſurer of the King's Houſe, the Comptroller, Mafter 
of the Houſhold, Cofferer, and two Clerks of the Green 
Chath, Sc. for daily taking the accounts of all expences 
of the Houſbold, making proviſions, and ordering pay- 
ment for the ſame ; and for the good government of the 
King's Houſhold ſervants, and paying the wages of thoſe 
below ſtairs. Stat. 39 Eliz. cap. 7. 

COURIER, (from the Fr. Courir to run) An expreſs 
meſſenger of haſte. | 

COURRACIER, A French word ſignifying a horſe 
_—_— 2 Inſt. 719. 

OURT, (Curia) Signifies the King's palace, or man- 
fion ; and is more eſpecially the xv bar juſtice is ju- 
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not; which are accounted baſe courts, in reſpect of the 
reſt : a court of record is that court which hath power to 
hold plea, according to the courſe of the common law, 
of real, perſonal, and mixed actions, where the debt or 
damage 1s 405. or above; as the King's Bench, Commun 
Pleas, c. 

A court not of record is where it cannot hold plea of 
debt or damages amounting to 40s. but of pleas under 
that ſum; or where the proceedings are not according to 


the courſe of the common law, nor inrolled ; as the coun- 


ty-court, and the court-baron, &c. 1 Inſt. 117, 260, 4 
5 52. 2 Roll. Abr. 574. | 

very court of record is the King's Court, though his 
ſubjects have the benefit of it; and the free uſe of all 
courts of record and not of record, is to be granted to the 
people: The leet and tourn are the King's courts, and of 
record. 2 Danv. 259. The rolls of the ſuperior courts 
of record are of ſuch authority, as no proof will be ad- 
mitted againſt them; and they are only triable by them- 
ſelves. 3 Inſt. 71. But as the county-court, court-baron, 


Sc. are not courts of record, the proceedings therein 


may be denied, and tried by a jury: And upon their 
judgments, a writ of error hes not ; but writ of falſe 
judgment. 1 ft. 117. 

In the courts at Weſtminſter, the plaintiff need not ſhew 
at large in his declaration, that the cauſe of action ariſes 
within their juriſdiction, it being general: Inferior courts 
are to ſhew it at large, becauſe they have particular ju- 
riſdictions. 1 Lill. Abr. 371. Allo nothing ſhall be in- 
tended to be within the juriſdiction of an inferior court, 
but what is expreſsly ſo alledged: And if part of the cauſe 
ariſes within the inferior juriſdiction, and part thereof 
without it, the inferior court ought not to hold plea, 1 
Lev. 104. 2 Rep. 16. An inferior court, not of record, 
cannot impoſe a fine, or impriſon: But the courts of re- 
cord at Weſtminſter may fine, impriſon, and amerce. 11 


43. 

The King being the ſupreme magiſtrate of the king- 
dom, and intruſted with the executive power of the law, 
all courts ſuperior and inferior ought to derive their au- 
thority from the crown. Staundf. 384. 2 Hawk. P. C. 2. 
Though the King himſelf cannot ſit in judgment in any 
court upon an indictment, becauſe he is one of the parties 
to the ſuit. Hawk. Ibid. The King hath committed all 
his power judicial to one court or other. 4 Inſt. 71. And 
by ſtatute it is enacted, that all perſons ſhall receive juſ- 
tice in the King's court, and none take any diſtreſs, &c. 
of his own authority, without award of the King's courts. 
Stat. 52 Hen. 3. cap. 1. 

It is ſaid the cuſtoms, precedents, and common judicial 
proceedings of a court, are a law to the court : And the 
determinations of courts, make points to be law. 2 Rep. 
16. 4 Rep. 53. Hob. 298. All things determinable 
in courts, that are courts by the common law, ſhall be de- 
termined by the judges of the ſame courts; and the King's 
writ cannot alter the juriſdiction of a court. 6 Rep. 11. 
The court of B. R. regulates all the inferior courts of law 
in the kingdom, fo that they do not exceed their jurif- 
dictions, nor alter their forms, Cc. 22 Car. B. R. And 
as the court of King's Bench hath a general ſuperintend- 
ency over all inferior courts, it may award an attachment 
againſt any ſuch court, uſurping a juriſdiction not be- 
longing to it: But it is ſometimes uſual firſt to award a 
writ of prohibition, and afterwards an attachment, upon 
its continuing to proceed. 2 Hawk. 149, 150. 

If a court, having no juriſdiction of a cauſe depending 
therein, do nevertheleſs proceed, the judgment in ſuc 
3 non judice, and void; and an ona 
again judges who give the judgment, and any om 
cer that — the 8 — 5 hem: Though where 
they have authority, and give an ill judgment, there the 
party who executes the proceſs, &c. upon the judgment, 
ſhall be excuſed. 1 Lill. Abr. 370. Judges of inferior 
courts may be puniſhed for miſbehaviour either by m. 
formation or attachment. Moravid's Caſe. Rep. Temp- 
Hardw. per Amaly, 135. Any defects in the proceed- 
ings of an inferior court cannot be amended, by the rer 
turn which is not part of the record. Bid. The l 
v. Holmes, 365, Where an inferior court returns - 
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proceedings, no diminution can be . Did 
Sayer v. Curtis, 367. 5 x An 
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Action on the caſe lies againſt the plaintiff in an action 
for ſuing one in an inferior court, where the cauſe of 
ation is out of its juriſdiction: 1 Vent. 369. And if a 

intiff, on a contract for a large ſum, ſplits it into ſeveral 
*Qions for ſmall ſums to give an inferior court juriſ. 
Action, a prohibition ſhall go. Mod. Caf. go: Lord 
Harwicke ſaid he had ſeen good opinions, that af action 
of debt by original will lie in B. R. Bounds v. Allen. 
Rep. Temp. Hardw. per Anal, 317. And now tis 
every day's practice. | . 2 

Striking; in the courts at Weſtminſter, is puniſhed by 
cutting o the right hand; and forfeiture of goods, Se. 
How contempts to courts are puniſhable by fine and im- 
priſonment, &c. Vide Attachment. See more of Courts 


es Jude, | $i yer © 
COURT OF ADMIRALTY; (curia admiralitatis ) 
Was erected as generally held, by King Ed. 3. for decid- 
ing maritime cauſes; and the title of its judge is Supreme 
curiæ admiralitatis Augli locum tenens, judex ſive prefidens. 
The admiralty court is not allowed to be a court of re- 
cord, becauſe it proceeds by the civil law; and the judge 
has no power to take ſuch a recogniſance, as a court of 
record may: the proceſs and proceedings are in the name 
of the Lord Admiral, and by libel ; and the plaintiff and 
defendant enter into a ſtipulation, or bond, for appearance, 
and to abide the ſentence. 4 Inſt. 134, 135. This court 
bath juriſdiction to determine all cauſes ariſing wholly 
upon the ſea, out of the juriſdiction of a county: and a 
judgment of a thing done upon land is void. 1 Iiſt. 260. 
If the court of admiralty hold a plea of an agreement 
made at ſea, but put in writing and ſealed in foreign 
lands, a prohibition may be granted; but not if only a 
bare remembrance had been made of it at land. Hob. 
6g, 211. See Latch 11. 
ralty, goods may by attached in the hands of a third per- 
ſon in cauſa civili & maritima. March 204. 
COURT-BARON, (curia baronis) Is a court which 


every lord of a manor hath within his own precinct: it is 


an inſeparable incident to the manor ; and muſt be held 
by preſcription, for it cannot be created at this day. 1 
It. 58. 4 Inſt. 268. A court- baron muſt be kept on 
ſome part of the manor: and is of two natures. 1. By 
Common law, which is the barons or freebolders court, of 
which the freeholders being ſuitors are the judges; and 
this cannot be a court-baron without two ſuitors at leaſt. 
2. By cuſtom, which is called the cuſtomary court: and con- 
cerns the cuſtomary tenants and eopyholders; whereof 
the lord, or his ſteward is judge. The court-baron may 
be of this double nature, or one may be without the 
other: but as there can be no court-baron at Common 
law without freeholders; ſo there cannot be a cuſtomary 
court without copyholders or cuſtomary tenants. 4 Rep: 
26. 6 Rep. 11, 12. 2 Inſt. 119. The frecholders 
court, which hath juriſdiction for trying actions of debt, 
treſpaſſes, c. under 40s. may be had every three weeks; 
and is ſomething like a couniy- court, and the proceedings 
much the ſame: tho? on recovery of debt, they have not 
power to make execution, but are to diſtrain the defen- 
ts goods, and retain them till ſatisfaction is made. 
The other court- baron, for taking and paſſing of eſtates, 
ſurrenders, admittances, Sc. is held but once or twice 
m a year, (uſually with the court - leet) unleſs it be on 
Purpoſe to grant an eſtate; and then it is holden as often 
requiſite, In this court the homage jury are to inquire 
at their lords do not loſe their ſervices, duties, or cuſ- 
tom; but that the tenants make their ſuits of court; pay 
er rents and heriots, Sc. and keep their lands and te- 
acments in repair; they are to preſent all common and 
Pnvate nuſances, which may prejudice the lord's manor; 
and every publick treſpaſs muſt be puniſhed in this court, 
amercement, on preſenting the ſame. By ſtatute, It 
be inquired of cuſtomary tenants, what they hold, 
What works, rents, heriots, ſervices, Cc. And of 
2 $ woods, and other profits, fiſhings, Fc. Stat. 
ent. Manerii, 4 Ed. 1. See Compleat Court-Keeper. 
COURT OF CHIVALRY, (curia militaris) Other- 
called the marſbal- court; the judges of it are the 
; Conſtable of England, and the Earl Marſhal : this 
burt is ſaid to be the fountain of the martial law, and 


de Earl Marſhal hath boch a judicial and miniſterial 


By the cuſtom of the admi- i 


G 


power; ſor he is not only one of the judges, but to ſce 


execution done. 4 Inſt. 123. See Conſtable. 

COURT- CHRISTIAN, (curia Chriftianitatis) Is an 
eccleſiaſtical judicature, oppoſed to the civil court, or 
lay tribunal: and as in ſecular courts, hiiman laws are 
maintained; ſo in the Court Chriſtian, the laws of Chriſt 
ſhould be the rule. And therefore the judges are di- 
vines; as archbiſfiops, biſliops, archdeacons, Sc. 2 
Inft. 488. Courts Chriftian are ſo called, becauſe they 
handle matters eſpecially appertaining to Chriſtianity ; and 
were held — by our biſhops from the pope, as he 
challenged the ſuperiority in all cauſes ſpiritual: but fince 
his ejeftion; they hold them by the King's authority, vir- 
tute magiſtratus ſui, &c. and as the appeal from theſe 
courts did lie to Rome, now by the Stat. 25 H. 8. cap. 19. 
it lies to the King; in his Chancery. 4 Inft. 339, &c. 
Theſe courts were complained againſt long before the re- 
formation: the biſhops having extended their juriſdicti- 
on ſo far, that they had left very little buſineſs for the 
ſecular judges; for they aſſumed an authority over the 
clergy; even in criminal caſes, tho' they had no legal 
power, but only in the execution of the ſentence of de- 
gradation, Sc. and took upon them to judge in a great 
many other things that did not belong to them. | 

COURT OF CONSCIENCE, (curia cenſcientie) In 
the gth year of King Hen. 8. the court of conſcience in Lon- 
don was erected: there was then made an act of common 
council, that the Lord Mayor and Aldermen ſhould aſ- 
ſign monthly two Aldermen and four difcreet Common- 
ers, to be commiſſioners to fit in this court twice a week, 
to hear and determine all matters brought before them 
between party and party, between citizens and freemen 
of London, in all cates where the debt or damage was un- 
der 40s. And this act of Common Council is confirm- 
ed by Stat. 1 Fac. 1. c. 14. which impowers the commiſſi- 
oners of this court to make ſuch orders between the par- 
ties touching ſuch debts, as they ſhall find ſtand to equity 
and good conſcience: Alſo the Stat. 3 Fac. 1. c. 15. fur- 
ther eſtabliſhes this court; the courſe and practice where- 
of is by ſummons, to which if the party appear, the com- 
miſſioners proceed ſummarily ; examining the witneſſes 
of both parties; or the patties themſelves on oath, and as 
they ſee cauſe give judgment. And if the patty ſummon- 
ed appear not, the commiſſioners may commit him to the 
Compter priſon till he does; alſo the commiſſioners have 
power to commit a perſon refuſing to obey theirorders,&c. 

By a late ſtature, the proceedings of the court of con- 
ſcience are regulated, and in caſe any perſon affront or 
inſult any of the commiſſioners, on their certifying it to 
the Lord Mayor, he ſhall puniſh the offender by fine, 
not exceeding 205. or may impriſon him ten days. 14 
Geo: 2. c. 10. 

There are many other courts of conſcience eſtabliſned 
of late years by act of parliament, too many to enume- 
rate. See the Tuble to the Statutes. | 

COURT OF DELEGATES, (curia delegatsrum) Is fo 
called, becauſe the judges are delegated, and fit by force of 
the King's commiſſion, under the Great Seal, upon appeals 
to the King, in three caſes. 1. When a decree or ſentence 
is given in an eccleſiaſtieal cauſe, by the archbiſhop, or any 
of his officials. 2. When any decree or ſentence is given 
in an eccleſiaſtical cauſe in places exempt, or peculiars, be- 
longing to the king, or an archbiſhop. 3. When a ſen- 
tence is given in the court of admiralty in a civil and 
marine cauſe, according to the Civil law. 4 Inf. 339. 
Stat. 25 Hen. 8. c. 19. If the delegates in eccleſiaſtical 
cauſes are ſpiritual perſons; they may proceed to excom- 
munication, &c. This is the higheſt court for civil af- 
fairs that concern the church. See Appeal to Rome. 

COURTS ECCLESIASTICAL, (curiæ ecclfiaſtice) 
Are thoſe courts which are held by the King's authority as 
ſupreme governor of the church, for matters which chiefly 
concern religion. 4 Inſt. 32 1. And the laws and conſti- 
tutions whereby the church of England is governed, are, 1. 
Divers immemorial cuſtoms. 2. Our own provincial con- 
ſtitutions; and the canons made in Convocation, eſpecially 
thoſe in the year 1603. 3. Statutes or a##s of parkament 
concerning the affairs of religion, or cauſes of eccleffaſti- 
cal cognizance; particularly the rubricks in our Common 


Prayer-Bcok, founded upon the ſtatutes of uniformity. 
| Rrr e re 4. The 
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4. The aritcles of religion; drawn up in the year 1562, and 
eſtabliſhed by 13 Eliz. cap. 12. And *tis ſaid, by the ge- 
neral Canon law; where all others fail. See the 25 Hen. 
8. c. 28. As to ſuits in ſpiritual or ecclgſiaſtical courts, 
they are for the reformation of manners, or for puniſhing 
of hereſy, defatnation, laying violent hands on a clerk, 
and the like; and ſome of their ſuits are to recover ſome- 
thing demanded, as tithes, a legacy, contract of marriage, 
Sc. And in cauſes of this nature the courts may give 
coſts, but not damages: things that properly belong 
to theſe juriſdictions are matrimonial and teſtamentary; 
and defamatory words, for which no action lies at law; 
as for calling one adulterer, fornicator, uſurer, or the 
like. 11 Rep. 54. Dyer 240. The proceedings in the 
ecclefiaſtical courts are according to the Civil and Canon 
law, by citation, libel, anſwer upon oath, proof by wit- 
neſſes, and preſumptions, &c. and after ſentence, for con- 
tempt, by excommunication : and if the ſentence is diſlik- 
ed, by appeal. The juriſdiction of theſe courts is volun- 
tary, or contentious: and the puniſhments inflicted by 
them are cenſures and puniſhments pro ſalute anime, by 
way of penance, Sc. They are not courts of record. 
Vide Conſultation and Prohibition. 

COURT OF HUSTINGS, (curia buſtingi) Is the 
higheſt court of record, holden at Guildball, for the city 
London, before the Lord Mayor and Aldermen, the 
Sheriffs, and Recorder. 4 Int. 247. This court deter- 
mines all pleas real, perſonal, and mixt: and here all 
lands, tenements, and hereditaments, rents and ſervices, 
within the city of London and ſuburbs of the ſame, are 
pleadable in two buſtings; one called huſtings of plea of 
lands, and the other Luſt 17s of common pleas. In the huſt- 
ings of plea of lands, are brought writs of right patent 
directed to the ſheriffs of London, on which writs the te- 
nant ſhall have three ſummons at the three huſtings next 
following; and after the three ſummons there That be 
three eſioins at three other byſtings next enſuing ; and at 
the next hyſtings after the third 25 if the tenant makes 
default, proceſs ſhall be had againſt him by grand cape, 
or petit cape, &c. If the tenant appears, the demandant 
is to declare in the nature of what writ he will; without 
making proteſtation to ſue in nature of any writ ; then 
the tenant ſhall have the view, Sc. and if the parties 
plead to judgment, the judgment ſhall be given 66 the 
Recorder: but no damages, by the cuſtom of the city, 
are recoverable in any ſuch writ of right patent. Pra#1/. 
Solic. 416, 417. In the huſtings of common pleas are 
pleadable writs ex gravi querela, writs of gavelet, of dow- 
er, waſte, Sc. alſo writs of exigent are taken out in the 
huſtings; and at the fifth hyſtings the outlawries are award- 
ed, and judgment pronounced by the recorder. If an 
erroneous judgment is given in the huſtings, the party 
grieved may ſue a commiſſion out of Chancery, dire&- 
ed to certain perſons to examine the record, and there- 
upon do right. 1 Rol. Abr. 745. 

COURT LEET, (leta, viſus franci plegii) Is a court of 
record, ordained for puniſhing offences againſt the crown; 
and is ſaid to be the moſt ancient court of the land. 2 Danv. 
Ar. 289. It enquires of all offences under high treaſon; 
but thoſe which are to be puniſhed with loſs of life or 
member, are only inquirable and preſentable here, and to 

be certified over to the juſtices of aſſiſe. Stat. 1 Ed. 3. 
And this court is called the view of frankpledge, becauſe the 
King is to be there certified by the view of the ſteward, 
how many people are within every leet, and have an ac- 
count of their good manners, and government; andevery 
perſon of the age of 12 years, who hath remained there 
tor a year and aday, may be ſworn to be faithful to the 
King, and the people are to be kept in peace, Sc. Alſo 
every one from the of twelve to ſixty years, that 
dwells within the leet, is obliged to do ſuit in this court; 
except peers, clergymen, &c. unleſs they are under the 
ſheriff's turn. 4 Inſt. 261, 263, Sc. 

A leet is incident to a hundred, as a court- baron to 
a manor; for by grant of a hundred, a leet paſſeth, and 
a hundred cannot be without a leet. Kztch. 70. Leets 
may be held by charter or preſcription ; but are com- 
monly claim'd by preſcription ; and are to be kept twice 
a year, one time within a month after Eaſter, and the 
other within a month after Michaelmas, at a certain place 


within the precinct: theſe are the uſual times of holding | 


es cas. 4 


2 
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the leet; but if it hath been a cuſtom to keep this court 
at any other time of the year, it is good if due warnin 

be given. 1 Inſt. 113. 2 1nſt. 72. The ſteward is the 
judge of this court, as the ſheriff is in the turn: and he 
hath power to elect officers, as conſtables, tithingmen, 
Sc. as well as puniſh offenders. 6 Rep, 12. 2 Inf. 199. 

A preſentment in a court-leet, or ſheriff's turn, after 
the day of preſentment, ſubjects the party to a fine or 
amerciament; and is not traverſable, except it toucheth 
the party's freehold; as that one ought to cleanſe the 
highways, Fc. by reaſon of his tenure : tho? ſuch pre. 
ſentment may be removed into B. R. by certiorari, w 
it may be traverſed. - Dyer 13. 2 nfl. 52. Kitch. 86, 

I, c. 3 33 | 
g A court-leet may fine, but not impriſon: a ſteward ma 
impoſe a reaſonable fine for a contempt in court; or com. 
mit thoſe who make an affray before him, in the execy- 
tion of his office, or bind them to the peace or good be- 
haviour: but he may not grant ſurety of the peace, un- 
leſs by preſcription. 8 Rep. 38. 1 Saund. 135. | 

The uſual method of puniſhment, in the court-leet, is by 
fine and amercement; the former: aſſeſſed by the ſteward, 
and the latter by the jury : for both of which, the lord 
may have an action of debt, or take a diſtreſs, Ec, 
Twelve frecholders, or reſiants, are to be of the jury: 
and the particular articles to be inquired into, by ſtature, 
are, if all that owe ſuit of court are preſent; of cuſtoms 
withdrawn; purpreſtures in lands, woods, Sc. of houſes 
ſet up or beat down, cottages erected contrary to law, and 
other annoyances ; of bounds taken away; ways or wa- 
ters turned or ſtopped ; of thieves, and hues and cries 
not purſued ; of bloodſhed, eſcapes, perſons outlawed, 
money coiners, treaſure found; aſſiſe of bread and ale, 
perſons keeping alehouſes without licence; falſe weights 
and meaſures, unlawful games, offences relating to the 
game; offences of tanners in ſelling inſufficient leather, 
of foreſtallers, Sc. of markets, victuallers and Jabour- 
ers, unlawful fiſhing, idle perſons, Sc. by ſeveral ſta- 
tutes. All theſe articles are drawn up in form, and 
given in charge by the ſteward. The lord of the lect 
ought to have a pillory and tumbrel, to puniſh of- 
fenders ; and for want thereof the lord may be fined, or 
the liberty ſeiſed. 2 Danv. 289. Allo all towns in the 
leet are to keep ſtocks in repair; and the town that hath 
none ſhall forfeit 5/. Bid. Stewards of leets, Sc. are 
not to receive profits to their own uſe, belonging to the 
lord, on pain of 40“. Stat. 1 Fac. 1.c. 5. Vide Con- 
pleat Court-Keeper. 

COURT OF MARSHAL S 2A, (curia palatii) court 
of record to hear and determine cauſes between the ſer- 
vants of the King's houſhold and others within the verge; 
and hath juriſdiction of all matters within the verge of the 
court, and of pleas of treſpaſs, where either party is of the 
King's family; and of all other actions perſonal, wherein 
both parties are the king's ſervants; and this is the origi- 
nal juriſdiction of the court of marſbalſea. But the curia pa- 
latii, erected by King Charles I. by letters patent, in the 
6th year of his reign, and made a court of record, hath 
power to try all perſonal actions, as debt, treſpaſs, flan- 
der, trover, actions on the caſe, &c. between party and 
party, the liberty whereof extends twelve miles about 
IWhiteball, which juriſdiction hath ſince been confirmed 
by King Charles the Second: and the judges of this court 
are the ſteward of the King's houſhold, and knight-mar- 
ſhal for the time being, and the ſteward of the court, or 
his deputy, being always a lawyer. Crompt. Juriſd. 102. 
Kitch. 199, Cc. 2 Inft. 548. 

This court is kept once a week, in Southwark: and the 
proceedings here are either by capias or attachment 3 
which is to be ſerved on the defendant by one of the 
knight marſhal's men, who takes bond with ſureties for 
his e at the next court; upon which appear. 
ance, he muſt give bail, to anſwer the condemnation 
the court; and the next court after the bail is taken, the 
plaintiff is to declare, and ſet forth the cauſe of his acti- 
on, and afterwards proceed to iſſue and trial by a Ju!) 
according to the cuſtom of the Common law courts: K 
a cauſe is conſiderable, it is uſually removed into 5 
or C. B. by an habeas c cum cauſe : otherwiſe * 
are here brought to trial in four or five court-days: 
Prattiſ. Solis. 409, 410. By 
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vpon a judgment given. Dyer 133. 


COU 


By ſtatute, the ſteward and marſhal of the King's houſe 


are not to hold plea of freehold, Sr. 28 Ed. 1. c. 3. 


in the marſpalſea court may be removed into the 
Fours Banck. 1 <q" 3. And the fees of the marſhai/ea 
are limited by the Stat. 2 H. 4. c. 23. This marſhalſes 
is that of the houſhold; not the King's marſhalſea, which 
belongs to the King's Bene n. 
COURT MARTIAL, (curia martialis) Is a court for 
iſhing the offences of officers and ſo/diers in time of 
war. And it appears by our books, that if any perſon 
in commiſſion, 1n time of peace, put to death any man 
by martial law; it is againſt Magna Charta, and murder. 
3 Inſt. 52. Tho” temporal acts of parliament have of 
late enabled our Kings to hold courts martial in time of 
„Sc. By 48 5 NM. & M. c. 13. Deſertion and 
mutiny is puniſhable by a court martial: and the King, 
or the General of the-army, may grant commiſſions to 
any field officer, &c. to call a court martial, of thirteen 
at leaſt commiſſion officers, who are to take an oath for 
ing truly ; and ſentence of death is not to be given 
7 bins concur : and a field-officer is not to be tried 
by any under the degree of a captain. By a ſubſequent 
act, courts martial may be called within the realm, for 
trying offenders againſt the laws of war out of the realm; 
or err abroad may be ſent back to his regiment to 
be proceeded againſt. And an acquittal or conviction 
in a court martial is a good bar to an indictment. Stat. 
7 Am. c. 4. See 1 Geo. 1.c. 9. 7 Geo. 1.c. 6. Court 
martial at Sea, vide Navy. 
COURT OF PIEPOWDERS, (curia pedis pulveriſati) 
a court held in fairs, to do juſtice to buyers and ſellers, 
and for redreſs of diſorders. committed in them: ſo called, 
becauſe they are moſt uſual in ſummer, when the ſuitors 
to the court have duſty feet; and from the expedition in 
hearing cauſes proper thereunto, before the duſt goes off 
the feet of the plaintiffs and defendants. 4 If. 272. 


| It is a court of record incident to every fair; and to be 


held only during the time that the fair is kept. Dot. & 
Stud. c. 5. As to the juriſdiction, the cauſe of action for 
contract, ſlander, Sc. muſt ariſe in the fair or market, 
and not before at any former fair, nor after the fair: it is 
to be for ſome matter concerning the ſame fair or mar- 
ket; and be done, complained of, heard and determined 
the ſame day. Alſo the plaintiff muſt make oath that 
the contract, &c. was within the juriſdiction and time 
of the fair. Stat. 17 Ed. 4.c. 2. 2 Inft. 220. 

The court of 1 may hold a plea of a ſum 
above 408. and *tis ſaid, judgment may be given at ano- 
ther fair, at a court held there, and a writ of error lies 
F. N. B. 18. 
This court may not meddle with any thing done in a 
market, without a ſpecial cuſtom for it; but for what is 
done in a fair only: and not there for ſlanderous words, 
unleſs they concern matter of contract in the fair; as 
where it is for ſlandering the wares of another, and not 
of his perſon in the ſame fair. Moor, ca. 854. The 
ſteward, before whom the court is held, is the judge : 
and the, trial is by merchants and traders in the fair ; 
and the judgment againſt the defendant ſhall be quod 
amercietur. If the ſteward proceeds contrary to the ſta- 
tute 17 Ed. 4. he ſhall forfeit 5. 

COURT OF REQUESTS, (curia requifitionum) Was 
a court of equity, of the ſame nature with the court of 

ancery, but inferior to it; principally inſtituted for the 
relief of ſuch petitioners, as in conſcienable caſes addreſſed 
themſelves by ſupplication to his Majeſty. Of this court 
the Lord Privy Seal was chief judge, affiſted by the Maſters 
of Requeſts; and it had beginning about the 9 H. 7. ac- 
cording to Sir Julius Ceſar's Tractate on this ſubject: 
tho' Mr. Gwyn, in his Preface to his Readings, ſaith it 
dern from a commiſſion firſt granted by King Hen. 8. 

. This court having aſſumed great power to itſelf, ſo that 
it became burdenſome, Mich. anno 40 & 41 Eliz. in the 
court of Common Pleas it was adjudged upon ſolemn ar- 
Sument, that the court 4 Requeſts was no court of judi- 
dure, &c. And by the Stat. 16 & 17 Car. 1. c. 10. it 
vas taken away. 4 Inf. 97. See Court of Conſcience. 

Ker OF THE LORD STEWARD OF THE. 


G'S HOUSE. The lord ſteward, or in his abſence, | 


weaſurer and controller of the King's houſe, and ſtew- 
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ard of the marſhalſea, may inquire of, hear and deter- 
mine in this court, all treaſons, murders, manſlaughters, 
bloodſheds; and other malicious ſtrikings, whereby blood 
ſhall be ſhed; in any of the palaces and houſes of the King, 
or in any other houſe where his royal perſon ſhall abide: 
And this juriſdiction was. given by the Stat. 33 H. 8. e. 
12. 3 Inſt. i40: But this court was at firſt intended 
only to inquire of and puniſh felonies, c. by the King's 
ſervants, againſt any lord or other perſon of the King's 
conseil. 3H. . IE iS VEL: 

COURT OF STAR-CHAMBER, (turia cameræ ftel- 
late) A court erected a 3 H. 7. c. 8. which ordained, 
That the Lord Chancellor, Treaſurer, and Lord Privy 
Seal, calling a Biſhop; and Lord of the King's Council, 
and the two Chief Juſtices to their aſſiſtance; on bill or 
information might make proceſs againſt maintainors; riot- 
ors, perſons unlawfully aſſembling; and for other miſde- 
meanors, which thro* the power and countenance of ſuch 
as did commit them lifted up their heads above their 
faults, and puniſh them as if the offenders had been con- 
victed at law, by a jury, Sc. But this act was repeal- 
ed, and the court diſſolved by Stat. 17 Car. 1. c. 10. 

COURTS OF UNIVERSITIES. The courts of un- 
ver/ities of Oxford and Cambridge are of a particular nature: 
they were granted by charters; and confirmed by authori- 
ty of parliament. See Stat. 13 Eliz. c. 29. 4 Inft. 227. 
T heſe courts are called the chancellor s courts, and are ke 
by the vice-chancellors of the univerſities: their juriſ- 
diction extends to all cauſes eccleſiaſtical and civil, (ex- 
cept for maihem, felony and relating to freehold) whete 
« Coke, ſervant, or miniſter of the univerſities is one of 
the parties to the ſuit. The cauſes are managed by ad- 
vocates and proctors: and they proceed in a ſummary way, 
according to the practice of the Civil law; and the judges, 
in their ſentences follow the juſtice and equity of the Ci- 
vil law, or the laws, ſtatutes and cuſtoms of the univer- 
ſities, or the laws of the land, at their diſcretion. 
Cro. 73. If any erroneous judgment be given in theſe 
courts, appeal lies to the congregation ; thence to the 
convocation ;, and thence to the King in Chancery, by his 
delegates. Wood's Inſt. 526; See Copnizance; 

COURTS OF WALES, (curiæ principalitatis Walli) 
The courts of the principality of Wales, and their jurifdic- 
tion, are ſettled by acts of parliament: and befides county 
courts, hundred-courts, courts-leet, Sc. by 34 C 35 
H. 8. c. 26. it is enacted, that there ſhall be a court ef 
grand ſeſſions, kept twice in every year in every of the 
twelve counties of Wales; and the juſtices of thoſe courts 
may hold pleas of the crown in as large a manner as the 
King's Bench, Sc. And alſo pleas of affiſes, and all other 
pleas and actions real and perſonal, in as large a manner 
as the Common Pleas, Sc. And errors in judgment be- 
fore any of the juſtices in the great ſeſſions, ſhall be re- 
dreſſed by writ of error out of the Chancery of England 
returnable in B. R. The proceedings in theſe courts are 
according to the laws of England: and the King's writs 
ought not to go into Wales; though a quo minus out of 
the Exchequer is often ſent thither. Sed qu. if a latitat 
or capias will not run into Wales? | 

For further ſatisfaction, as to the feveral courts within 
this kingdom, ſee 4 Int. and Black. Com. in many 

laces. 

COURT-LANDS, Demains, or lands kept in the 
lord's hands, to ſerve his family. See Curtiles Terræ. 

COUSENAGE, The writ of and proceedings there- 
in. See Coſenapge. 

COUTHUTLAUGH, (from the Sax. couth, i. e. 
ſciens, and utlagh, exlex) Is a perſon that willingly and 
knowingly receives a man outlawed, and — or 
conceals him: for which offence he was, in antient time 
to undergo the fame puniſhment as the outlaw himſelf, 
Bratt. lib. 3. tra. 2. cap. 1 3. | 

COWS, One milch cw is to be kept to every ten 
beaſts, and ſixty ſheep, by farmers, &c. on pain of 205. 
Stat. 2& 3 P. & M. c. 3. | 
CRAIERA, (crayer) A ſmall veſſel of lading ; a hoy 
or ſmack. Pat. 2 R. 2. 14 Car. 2. cap. 27. 

C RAIL, An engine made uſe of to catch fiſh, Bloumt. 

CRANAGE, (cranagium) Is a liberty to uſe a crane for 
drawing up of goods and wares of burden from ſhips and 


veſſels, 


r 

veſſels, at any creek of the ſea or wharf, unto the land, 
and to make profit of it : it alſo ſignifies the money paid 
and taken for the ſame. Stat. 22 Car. 2. c. 11. 
CRANNOCK, An ancient meaſure of corn. Quili- 
bet debet flagellare dimidium crannock frumenti ad Semen, 
& duos buſſellos, Sc. in firma ſua. Catular. Abbot. 
Glaſton. MS. f. 39. 

CRASPICIS, fs a word ſignifying a whale, viz. pi/- 
ris craſſus. | = 

iro SANCTI VINCENTII, The morrow 

after the feaſt of St. Vincent the Martyr, i. e. the 22d of 
January; which is the date of the ftatutes made at Mer- 
ton, anno 20 Hen. 3. There are likewiſe certain return 
days of writs in terms, in the courts at Weſtminſter, begin- 
ning with Craſtino, Ec. as Craſtino animarum in Michaelmas 
term; Graſtino Purificationis beate Marie Virginis, in Hilary 
term; Craſtino Aſaenſionis Domini, in Eaſter term; and 
Craſtino Sante Trinitatis, in Trinity term. See Stat. 32 
H. 8. c. 21. 16 Car. 1. c. 6. 24 Geo. 2. c. 48. 

CRATES, (Lat.) Is an iron grate before a priſon, 
uſed in the time of the Romans. 1 Vent. 304. | 

CRAVARE, To impeach. Si homicida divadietur ibi 
vel cravetur, Sc. Leg. H. 1. c. 30. 

CRAVEN, or CRAVENT, Was a word of obloquy, 
where in the ancient trial by battel, the victory ſhould be 
proclaimed, and the vanquiſhed acknowledge his fault, 
or pronounce the word cravent, in the name of Recrean- 
tiſſe, Sc. and thereupon judgment was given forthwith ; 
after which the recreant ſhould become infamous, Sc. 
2 Inft. 248. If the appellant join'd battel, and cried 
cravent, he ſhould loſe liberam legem; but if the appellee 
cried out cravent, he was to be hanged. 3 Inft 221. 
See Black. Com. 3 V. 340. 4 J. 342. 

CREAMER, A foreign merchant; but generally taken 
for one who hath a ſtall in a fair or market. Blount. 

CREANSOR, creditor (of the Fr. croyance) Signifies 
him that truſts another with any debt, money, or wares: 


in which ſenſe it is uſed in Old Nat. Br. 66. and 38 Ed. 


.. Go BELTS | 
: CREAST, or CREST, (criſta) Any imagery, or 

carved work, to adorn the head of wainſcot, Sc. like 
our modern cornice : but this word is now applied by 
the heralds to their devices ſet over a coat of arms. Ken- 
net's Paroch. Antiq. 573. 

CREATION-MONEY. This is mentioned in Stat. 
12 Car. 2. c. 1. 
CRECHE, A drinking- cup. Mon. Angl. tom. 1. 
pag. 104. _ ; 
CREDITORS, Shall recover their debts of executors 
or adminiſtrators, who in their own wrong waſte, or con- 
vert to their uſe the eſtate of the deceaſed, &c. Stat. 30 
Car. 2. c. 7. Wills and deviſes of lands, Sc. as to cre- 
ditors on bonds or other ſpecialities, are declared void; 
and the creditors may have actions of debt againſt the 
heir at law and deviſees. 3& 4W.& M. c. 14. And 
it favour of creditors, whenever it appears to be the teſ- 
tator's intent, in a will, that his lands ſhould be liable 
for paying his debts; in ſuch caſe equity will make them 
ſubject, tho? there are not expreſs words; but there mult 
be more than a bare declaration, or it ſhall be intended 
out of the perſonal eſtate. 2 Vern. Rep. 708. Where 
one deviſes that all his debts, Sc. ſhall be firſt paid; if 
his perſonal eſtate 1s not ſufficient to pay the creditors, it 
322 to a charge on his real eſtate for that pur- 
poſe. Preced, Canc. 430. See Debtors and Executor. 
| CREEK, (creca, crecca) Is a part of a haven where any 
thing is landed from the ſea: fo tha it is obſerved, if 
when you are out of the main ſea within the haven, you 
look round and ſee how many landing places there are, ſo 
many creeks may be ſaid to belong to that haven. Cromp. 
Juriſd. fol. 110. It is alſo ſaid to be a ſhore or bank 
whereon the water beats, running in a ſmall channel from 
any part of the ſea; from the Lat. crepido. This word is 
uſed in the Stat. 4 H. 4. c. 20. and 5 Eliz. c. 5. | 

CREMENTUM COMITATUS, The ſheriffs of 
counties anciently anſwered in their accounts for the im- 
provement of the King's rents above the ancient vicontiel 
rents; under the. title of Crementum Comitatus, or Firma 
de Cremento Comitatus, Hale's Sher. Acco. p. 36. 
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CREPARE OCULUM, To put out an eye; which, 
had a pecuniary puniſhment annexed to it.—5S: quis at 
erepat oculum ſolvet ei ſexaginta-ſolid*. Leg. H. 1. c. 58. 
CRETINUS, (cretena) A ſudden ſtream or torrent. 
Hiſtor. Croyland contin. 485, 617. Fro 

CROCARDS, A ſort of old baſe money. See Pollard: 

CROCIA, The cr9/er or paſtoral ſtaff, ſo called ; 2 
militudine crucis, which biſhops, Fc. had the privilege 
to carry as the common enſign of their religious office; 
and being inveſted in their prelacies, by the delivery of 
ſuch a croſſer: hence the word crocia did ſometimes de. 
note the collation to, or diſpoſal of biſhopricks and ab. 
bies, by the donation of ſuch paſtoral ſtaff; ſo as when 
the King granted large juriſdictions, exceptis crociis, it is 
meant, except the collation or inveſtiture of epiſcopal 
ſees, Sc. Aaddit. to Cowell, 2 

CROCIARI US, The crociary or croſs-bearer, who 
like our virger, went before the prelate, and bore his 
croſs, —Robertus de Wycombe, Hons epijcopi Dunelm. 
quem vulgo crociarium jus vocant. Liber de Miraculis 
Tho. Epiſc. Heref. MS. anno 1290. 

CROFT, (Sax. creſtum and crofta) A little cloſe ad- 
Joining to a dwelling-houſe; and encloſed for paſture or 
arable, or any particular uſe. In ſome old deeds fta 
occurs as the Latin word for a creft; but cum toftis & 
croftis, is moſt frequent. Inguiph. It ſeems to be de- 
rived from the old Eng/iſh word creaft, ſignifying handy 
craft; becauſe ſuch grounds are uſually manured and ex. 
traordinarily dreſt by the hand and ſkill of the owner. 

CROISES, and crai/ado, Are mentioned in our anci- 
ent law bocks. See Croyſes. | | 

CROK, (crecus) Turning. up the hair into curls or 
croks , whence comes crook, crooked, &c.—Sciatis quod 
poteſtatem vobis dedimus ſcindendi capillos clericorum noſtro. 
rum, longas crines habentium, & ad crocos capillorum 
ſuorum deponendos, Sc. Pat. 21 f. 3. 

CROP, (croppa) The ſeeds or products of the harveſt 
in corn, c. Fleta, kb. 2. cap. 82. 

CROSS-BOWS. None ſhall ſhoor in, or keep any 
croſs-bow, hand-gun, hagbut, Sc. but thoſe who have 
lands of the value of 100/. per ammum : and no perſon 
ſhall travel with a croſs-bow bent, or gun charged, ex- 
cept in time of war; or ſhoot within a quarter of a mile 

any city, or market-town, unleſs for defence of him- 
ſelf or his houſe, or at a dead mark, under the penalty 
of 10/. Stat. 33 H. 8. cap. 6. 

CROSSES. By Stat. 13 Ekz. c. 2. Croſſes, beads, &c. 
uſed by the Roman Catholicks, are prohibited to be 


And it was uſual in former times for men to erect croſſes 
on their houſes, by which they would claim the privi- 
leges of the Templars to defend themſelves againſt their 
rightful lords; but this was condemned by the Sa. 
Weſtm. 2. c. 37. It was likewiſe cuſtomary in thoſe days 
to ſet up croſſes in places where the corps of any of the 
nobility reſted, as it was carried to be buried, that afra. 
ſeuntibus pro ejus anima depreceiur. Walſing. anno 1291. 
There were ſeveral of theſe crofſes erected over England, 
eſpecially in honour to the reſting- places of our Kings, 
on their bodies being tranſmitted to any diſtant place ict 
burial : but theſe ſuperſtitions ſunk in this Kingdom 
with the Romiſb religion. 
CROYSES, (cruce ferati) Is uſed. by Britten for pi. 
grims, becauſe they wear the ſign of the croſs upon their 
garments. Of theſe and their privileges, Bracton bath 
treated, lib. 5. par. 2. cap. 2. and par. 5. cap. 9. Under 
this word are alſo ſignified the Knights of St. John of Jeri. 
ſalem, created for the defence of pilgrims ; and all thoſe 
perſons who in the reigns of K. Hen. 2. Ric. 1. Hen. 3 
and Ed. 1. cruce fignati took upon them the creiſaco, deci 
cating and liſting themſelves to the wars, for the feco- 
very of Feruſalem and the Holy Land. Greg. Syntag. 
lib. 15. cap. 13, 14. t : 
CRO, Signifieth marſh land. Et quia paluſtris bu. 
Jus 2 8 indicat, nam crudam terram & 
cænoſam fignificat. Ingulphus, p. 853. . _ 
RG WN, (corona JSignifie os poſſeſſions and m_— 
of a king of any kingdom. The crown of England, accord 


tion 


255 to Dr. Blackſtone, is, by Common law and 3 


brought into this kingdom, on pain of a præmunire. &c. 
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but the right of inheritance may, from time to 
time, be changed or limited by act of parliament ; under 

hich limitations the crown ſtill continues hereditary. 
Black, Com. 1 V. 191. which vide. Sometimes our 
Kings, for political reaſons, have conferred their princi- 

alities on whom they pleaſed, eſteeming it lawful to ap- 
- ſucceſſors after them. For Edward the Con- 


t0 itſelf: 


1 elr 
72 local the crown after his deceaſe, at ſeveral 
times, to William called the Conqueror, and Edgar and 
Harold; and Harold, after the deceaſe of his father, upon 
che title left him, was crowned by the Archbiſhop of 
ort; but William of Normandy 9 Harold at 
che battle of Haſtings, he claimed the kingdom as well 
by the nomination of Edward the Confeſſor, as by right 
0 


dom for his time. 

And to come \ 
ment, (which had the beſt right) have aſſerted their au- 
thority in theſe caſes: the crowns of England and France 
were entail'd on King Henry the Fourth, and his four ſons 
by act of parliament. Stat. 7 H. 4. c. 2. And the ar- 
lament entail'd the crown on Henry the Sixth, and his 
iſſue; alſo Richard the Third was recogniſed by parlia- 
ment. But the moſt extraordinary inſtance of this na- 
ture was, the nomination and appointment of King Hen- 
ry the Eighth, to whom the parliament granted power by 
his laſt will and teſtament to make conditions and limi- 
rations at his pleaſure, for ſettling the inheritance of the 
crown; and he by his will ordained, that his ſon Ed- 
ward ſhould ſucceed him, and he dying without iſſue, 
his daughter Mary, and for her want of iſſue, his daugh- 
ter Elizabeth to enjoy the crown in ſucceſſion ; with re- 
mainders to ſuch as the King by his letters patent, &c. 
ſhould appoint. Stat. 35 Hen. 8. c. 1. 

After the death of King Henry 8. His ſon Edward the 
Sixth ſucceeded ; and he was prevailed upon to appoint 
the Lady Jane, daughter to 1 Duke of Suffolk, (who 
married King Henry's fiſter) a proteſtant lady, by his let- 
ters patent to ſucceed him: but this appointment, ſoon 
after the death of K. Edward, was vacated by Queen 
Mary ; the Lady Jane beheaded, and the proteſtant re- 
formed religion eclipſed during her reign but it reviv- 
ed again and received perfection, by her ſucceſſor the 
glorious Q. Elizabeth. 3 

By the Stat. 1 Eliz. c. 1. the parliament acknowledged 
the Queen to be right heir to the crown; and by this act 
the limitation of the crown contained in 35 H. 8. is de- 
clared to ſtand and remain law for ever. And when 
King James the Firſt came to the crown, the parliament 
made a recognition, that upon Queen Elizabeth's death, 
the crown of England, and all the kingdoms, dominions, 
and rights belonging to the ſame, did by lawful birth- 
right and ſucceſſion deſcend to King James. Stat. 1 Fac. 
1. c. I. | | 

After this we do not find that the parliament intermed- 
dled in ſettling the ſucceſſion of the crown till the abdi- 
cation of King James the Second; when the Lords Spiri- 
tual and Temporal, and Commons, lawfully repreſenting 
all the eſtates of the people of the realm, invited over 
William, Prince of Orange, and the Princeſs Mary, (eldeſt 
daughter of King James II.) to take care of their rights 
and liberties; whom they declared to be King and Queen 
of England. And by Stat. 1 W. & M. c. 2. reciting the 
declaration of the Lords and Commons for ſecuring the 

kingdom, upon which the Prince and Prin- 


Bac. Coron. 4, 27. 


liberties of the 


cels of Orange accepted the crown, the ſaid Prince and 
els were recogniſed King and Queen of England, 
Cc. for their lives, and the life of the ſurvivor of them ; 
and after their deaths, the crown was ſettled on the heirs 
of the body of the ſaid Princeſs ; and for want of ſuch 
iſſue, to the Princeſs Anne of Denmark, ſiſter to the 
Queen, and the heirs of her body. 
Alſo by 12 W. 3. c. 2. (after the deceaſe of . Mary 
om ue) the Princeſs Sophia of Hanover (daughter of 
th, eldeſt daughter of King James the Firſt) was 
clared next in ſucceſſion after King Wilkam, and the 
the _ Amne, and their iſſue; and the crown to remain to 
teſt rinceſs Sophia, and the heirs of her body being pro- 
ants. By virtue of which laſt ſtatute, his Majeſty King 


onal cuſtom hereditary 3 and this in a manner peculiar 


conqueſt, and he was crown'd and enjoy'd the king- | 
further. down, we find that the parlia-} 


S 


George the Firſt, eldeſt fon of the. Princeſs Sophia, on the 
4s of her Majeſty Queen Anne without iſſue, the ſaid 
Princeſs Sophia bein likewiſe dead, came to the poſſeſ- 
ſion of the crown of theſe realms : by theſe laſt acts, pa- 
piſts are rendered incable to inherit the crown of Exg- 
land; and ſubjects are abſolved from their allegiance to 
ſuch perſons coming to the crown, and are to join in 
the communion of tſie church of England. 
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And this nation is tot to be engaged in a war for de- 


Fence of dominions not belonging to the crown. 
" Perſons endeavouring to deprive the next in ſucceſſion 
to the crown from- ſucceeding, ,and who attempt it by 
any overt act, are guilty of high treaſon, Stat. 1 Ann. 
c. 2. And if any affirm by writing, Ec, that the King or 
Queen of England cannot make laws by the authority of 
arliament to bind the crown, they are guilty of trea- 
on: and preaching or ſpeaking it incur a præmunire. 
4 Ann. c. 3: Affirming by writing or printing, that any 
other gelt hath a right to the crown, otherwiſe than 
according to the Stat. 1 VW. & M. Se. is declared high 
treaſon. Stat. Bid. There is no interregnum in this 
kingdom; for when the crown deſcends to the right heir, 
he Is Rex before coronation, as there muſt always be a 
King in whoſe name laws are to be maintained and exe- 
cuted. Hill. 1 Fac. See Deſcent of the Crown and King. 
CROWN-OFFICE. This is an office under the King's 
Bench, of which the King's Coroner or Attorney there is 
commonly Maſter. The Attorney General, and Clerk of 
the Crown exhibit informations in this office, for crimes 
and miſdemeanors; the one ex Ace and the other uſually 
by order of court; and here informations may be laid for 
offences and miſdemeanors at Common law, as for bat- 
teries, conſpiracies, libelling, nuſances, contempt, ſeditious 
wards, Sc. wherein the „r is liable to pay a fine to 
the King. Finch 340. Show. 109. By Stat. 4& 5W. 
& M.c.18. The Clerk of the Crown in B. R. is not to 
receive or file any information for treſpaſs, battery, Sc. 
without expreſs order of court; nor to iſſue any proceſs 
without taking a recogniſance in 201. penalty to proſecute 
with effect; and if the party appear, and the plaintiff do not 
procure a trial in a year, or if verdict paſs for the de- 
fendant, Sc. the court ſhall award the defendant coſts: 
but this act doth not extend to informations in the name 
of the King's Coroner or Attorney, Sc. When a battery 
is committed privately, ſo that the perſon injured can 
make no — thereof by witneſſes at law; it 1s uſual to 
bring an information in this office, or to prefer an indict- 
ment, the moſt legal method, where the party may be a 
witneſs for the King, it being his ſuit. Informations ini 
the nature of quo warranto's brought by the Attorney Ge- 
neral, againſt corporations, Sc. Vide Quo Warranto. 
CRUST UM, Was a garment of purple, mix'd with 
many colours. Duas patenas argenteas auroornatas cum duo- 
bus urceolis & cruſto aureo. Mon. Ang. tom: 1. pag. 210. 
CRY DE PAIS, On a robbery or other felony done, 
hue and cry may be raiſed by the country in the abſence 
of the conſtable, which is called cy de pais. 2 Hale's 
Hiſt. P. C. 100, 
CRYPTA, A chapel or oratory under ground: 
egreſſo toto conventu, accepta abſconſa fi nor eft vadit per 


cryptam. Du Cange. 


ers, tranſpreſling the laws; who were thereupon in ſuch a 
ſtool immerged over head and ears in ftercore, ſome ſtink - 
ing water. Some think it is a corruption from ducking- 
ſtool; others from choakingftool ; quia hoc modo demerſæ 
aguis fere ſuffocantur. Blount, See Caſtigatory. 

CUDE. A dude cloth is a chryſom or face- cloth for 
a child baptized. Vide Chriſmale. 

CUI ANTE DIVORTIUM, Is a writ that a woman 
divorced from her huſband hath to recover her lands and 


tenements which ſhe had in fee ſimple, or in tail, or for 
ST | life. 


life, from him to whom her huſband did alicnate them | 
during the marriage, when ſhe could not e it. Reg. 
all 


Orig. 233. F. N. B. 240. And the heir ſhall have a ſur cui 
ante divortium, where the wife dieth before the action 
brought; as well as ſhe ſhalt have a ſur cui in vita: But of 
an eſtate- tail, the heir ſhall not have /ur cui in vita ante 
divortinm, but ſhall be put to his formedon in the deſcend- 
er. New Nat. Br. 454. See Black, Com. 3 V. 183. 
CUIIN VITA, Isa writ of entry, which a widow hath 
againſt him to whom her huſband alienated her lands or 
tenements in his life-time; which muſt contain in it, that 
during his life ſhe could not withſtand it, Reg. Orig. 23 2. 
F. N. B. 193. If huſband and wife be joint- tenants before 
the coverture, and the huſband alieneth all the land, and 


dieth, ſhe ſhall have a cui in vita for a moiety, and no 


more: But if they are joint purchaſers, during the cover- 
ture, and he alien all the land, and dieth, his wife ſhall 
have a cui in vita of the whole land; becauſe that during 
the coverture, as to purchaſe, they are but one perſon in 
law. F. N. B. 187. And from this reaſon, if huſband 
and wife, and a third perſon, purchaſe jointly, and the 
huſband alieneth all 1n fee, and dieth, the wite ſhall 
have a cui in vita of a moiety. Thid. 
- Where the huſband and wife exchange the lands of the 
wife for other lands, if the wife agree unto the exchange 
after the huſband's death, ſhe ſhall nor have a cut in v:ta. 
Alſo if the wife do accept of parcel of the land in dower, 
of which ſhe hath a cui in vita, by that acceptance ſhe ſhall 
be barred of the reſidue. New Nat, Br. 430. If the 
huſband and wife loſe by default the wife's lands, after 
the death of her huſband, ſhe ſhall have a cui in vita to 
recover thoſe lands ſo loſt by default. F. N. B. 187. 
By Stat. 13 Ed. 1. c. 3. Cui in vita is given to the wife 
where the deceaſed huſband loft her lands by default in 
his life-time: And ſhe ſhall be admitted to defend her 
right during his life, if ſhe come in before judgment. 
Likewiſe if tenant in dower, by the curteſy, or we life, 
do make default, &c. the heirs and they to whom the 
reverſion belongeth, ſhall be admitted to their anſwer, 
if they come before judgment: And if on default judg- 
ment happen to be given, ſuch heirs, Sc. ſhall have a 
writ of entry for recovery of the ſame, after the death 
of ſuch tenants. See Booth on real actions, and F. N. 
B. and Black. Com. 3 V. 183: | 

CULAGIUM, Is when a ſhip is laid up in the dock 
to be repaired. MS. Arth. Trevor. Arm. de Plac. Ede. 3. 

CULPRIT, Is a reply of a proper officer in behalf of 
the King, affirming a criminal to be guilty, after he hath 
pleaded Not guilty, without which the iſſue to be tried 
is not joined; It is compounded of two words, viz. Cul 
and prit; the one an abbreviation of culpabilis, and the 

other derived From the French word preft, i. e. ready; 
and tis as much as to ſay, That he is ready to prove 
the offender guilty. See Black. Com. 4 V. 333. 

CULTURA, This word is often found in old writ- 
ings, and ſignifies a parcel of arable land. Blount. 

CULVERTAGE, (Culvertagium) Is ſaid by ſome per- 
ſons to bederived fromCulum & Vertere, to turn tail: And 
in this ſenſe, ſub nomine culvertagii, was taken to be on 
pain of cowardice, or being accounted cowards. But in 
the opinion of others, it rather ſignifies ſome baſe ſlavery, 
or the confiſcation of an eſtate; being a feudal term for 
the lands of the vaſſal forfeited and eſcheating to the 
lord; and ſub nomine culvertagii, in this ſignification, was 
under pain of confiſcation. Matt. Pariſ. Anno 1212. 

CULWARD and CULVERD, Words uſed for a 
eoward, or cowardice. Chart. Temp. E. 1. 

CUNA CERVISLE, A tub of ale. Domeſday. But 

this word is truly Cuva. 

CUNEUS, A mint or place to coin money : Cuneum 
monetum fignifies the King's ſtamp for coinage ; and from 
the word cune, is derived coin. See Coin. 

CUNTEY-CUNTEY, Is a kind of trial, as appears 
by Bracton, in theſe words: In brevi de refo, negotium 
Yerminabitur per Cuntey-Cuntey, Sc. which is taken to 
be the ordinary jury. Bract. lib. 4. tract. 3. e. 18. 
--CURAGULUS, One who taketh care of a thing. 
Mon. Ang. Tom. 2. 

CURA MONASTERH, An officer fo called, who 
had rhe charge of a monaſtery. 
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CURATE, (Curatus) Is he who repreſents the inen 
bent of a church, parſon or vicar, and officiates du, 
ſervice in his ſtead: And in caſe of pluralities of livings Sa 
where a clergyman is old and infirm, it is requiſite ther: 
ſhould be a curate to perform the cure of the church. II. 
is to be licenſed and admitted by the biſhop of the dioc-;; 
or by an ordinary, having epiſcopal juriſdiction: and 
when a curate hath the approbation of the biſhop, he uſu. 
ally appoints the ſalary too; and in ſuch caſe, if he be 
not paid, the curate hath a proper remedy in the eccleſi 
aſtical court, by a ſequeſtration of the profits of the he. 
' nefice 4 but if he hath no licence from the biſhop, he i 
put to his remedy at common law, where he mult proye 
the agreement, &c. Right. Clerg. 127. 

By ſtatute, where crates are licenſed by the biſhop, 
they are to be appointed by him a ſtipend not exceeding 
| 5Ol. per ann. nor leſs than 20/. a year, according to the 
value of the livings, to be paid by the rector or vicar: 
And the ſame may be done on any complaint made. Gia. 
12 Am. c. 2. One n cannot be curate in two 
churches, unleſs ſuch may ſatisfy the law, by reading 
both morning and evening prayers at each place : Nor 
can he ſerve one cure on one Sunday, and another cure on 
the next; for he muſt not neglect to read morning and 
evening prayer in his church every Lord's day; if he 
doth he is liable to puniſhment, Camp. Incumb. 572. 
But it is otherwiſe where a church or chapel is a mem. 
ber of the pariſn· church; and where one church is no 
able to maintain a crate. Can. 48. g 

A curate having no fixed eſtate in his curacy, not being 
inſtituted and inducted, may be removed at pleaſure by 
the biſhop or incumbent. Ney. But there are pœpetd 
curates, as well as temporary, who are appointed where 
tithes are unpropriate, and no vicarage endowed: Theke 
are not removeable; and the improprietors are obliged to 
find them, ſome whereof have certain portions of the 
tithes ſettled on them. Stat. 29 Car. 2. c. 8. Every cler- 
| gyman that officiates in a church, (whether incumbent 
or ſubſtitute) is in our liturgy called a carate: Curates 
muſt ſubſcribe the declaration, according to the a& of 
uniformity, or are liable to impriſonment, Sc. 

CURFEU, (of the Fr. Cauvrir, i. e. Tepere, and Feu, 
Ignis, ) ſignifies the ringing of a bell, or evening peal, by 
which William the Firſt, called the Congueror, command- 
ed every perſon to rake up or cover over his fire, and 
put out his light: And in many places of England at 
this day, where a bell is cuſtomarily rung towards bed- 
time, it is ſaid to ring curfem. Stow's Annals. 

In the Welch language, curfa, ſignifies a beating; al- 
ſo, aftroke. Richard's Antique Lingue Britanice T heſas- 


rus. 

CURIA, The word was ſometimes taken for the pet. 
ſons, as feudatory and other cuſtomary tenants, who did 
their ſuit and ſervice at the court of the lord. Kenne!'s 
Paroch. Antiq. 139. And it was uſual for the Kings ! 
England, in ancient times, to aſſemble the biſhops, peers, 
and great men of the kingdom to ſome particular place, 
at the chief feſtivals in the year; and this aſſembly b 
called by our hiſtorians curia; becauſe there they con- 
fulted about the weighty affairs of the nation. And i 
was therefore called Solemnis Curia, Auguſtalis Curia, Cu. 
ria Publica, Ac. See Court. 


| 
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CURIA ADVISARE VULT, Is a deliberation 
which a court of judicature ſometimes takes, where there 
is any point of difficulty, before they give judgment u 
a cauſe. New Book Entr. And when judgment 15 ſta, 
upon motion to arreſt it; then *tis entered by che judges 
curia adviſare vult. Shep. 772 682. | 

CURIA CURSUS AQUZ, A court held by tte 
lord of the manor of Graveſend for the better manage” 
ment of barges and boats uſing the paſſage on the litt 
Thames from thence to London, and plying at Grove) 
bridge, Sc. mentioned in the Stat. 2 Geo. 2. C. 20. 
CURIA CLAUDENDA, Is a wrt to compel 105 
ther to make a fence or wall, which he ought to make 
tween his land and the plaintiff's, on his refuſing i, A 
ferring to do the ſame. Reg. Orig. 185. This writ v4 
not lie but againft him who hath a cloſe agjaining 10 
plaintiff's lang, who is obliged to incloſe it; and 1e U. 
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not but for him who hath a freehold, Sc. It may 
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common pleas : And the judgment is to recover the in- 

cloſure and damages. New Nat. Br. 282, 283. 
CURIA DOMINI, The lord's houſe, hall or court, 

where all the tenants attend at the time of keeping 


CURIA PENTICIARUM, Is a court held by the 
ſheriff of Cheſter, in a place there called the Pendice or 


Pentice: And tis probable its being originally kept un- 


der 2 Pent-houſe, or open ſhed covered with boards, gave 
it its denomination. | 5 
CURNOCK, A meaſure containing four buſhels, or 
half a quarter. Fleta, lib. 2. c. 12. | 
CURRICULUS, The year, or courſe of a year: 
Afum eſt hoc annorum Dominicæ incarnationis quatuor quin- 


þ quaenis & quinquies, quinis luſtris, & tribus curriculis. 


his is the year 1028; for four times 30 make 200, 
and five times 200 make 1000. Then five Juftra are 
twenty-five years, and three Curriculi, three years, mak- 
ing in all the very year. 

CURRIERS, Are perſons that curry and dreſs leather. 
No currier ſhall uſe the trade of a butcher, tanner, Cc. 
orſhallcurry ſkins inſufficiently tanned, or gaſh any hides 
of leather, on pain of forfeiting for every hide or ſkin 65. 
gd. And perſons in London putting leather to be cur- 
ried to any but freemen of the Curriers Company ; and 
ſuch curriers not currying the leather ſufficiently, ſhall 
forfeit the ware or the value, Sc. Stat. 1 Fac. 1. c. 22. 
The clauſe relating to freemen is repealed ; bur if any 
currier do not curry leather ſent him, within fixteen days 
between Micbaelmas and Lady-Day, and in eight days at 
other times, on conviction before a juſtce, he ſhall for- 
feit 51. to be levied by diſtreſs, c. yet ſubject to miti- 
tion. 12 Geo. 2. c. 25. Curriers and ſuch as deal in 

her, may cut and ſell it in ſmall pieces in their ſhops 

to any perſons whatſoever. Stat, Ibid. See Leather, 
Skins, &c. 

CURSITORS, (Clerict de Curſu) Clerks belonging to 


the Chancery, who make out original writs; and are 


called Clerks of courſe, in their oath appointed 18 Ed. 3. 
fat. 5. There are of theſe clerks twenty-four in num- 
ber, which make a corporation of themſelves ; and to 
each clerk is allotted a diviſion of certain counties, in 
which they exerciſe their functions. 2 Hiſt. 670: | 

1 TERRE, Is uſed for ridges of land. 
14 Ed. 2. 

CURSORLE, A fort of light ſhips or ſwift ſailers: 
This word is mentioned in Hoveden, R. 1. Applicuerunt ibi 
Naves & Buſciæ 500. exceptis Galeis & curſoriis, ec. 

CURTESY OF ENGLAND, (Jus Curialitatis An- 
ge) Is where a man taketh a wife ſeiſed in fee-ſimple, 
or fee-tail general, or as heireſs in ſpecial tail, and hath 
iſſue by her, male or female, born alive, which by any 
poſſibility may inherit, and the wife dies; the huſband 
holds the lands during his life; and is called Teens per 
len Anglie, or tenant by the curteſy of England; becauſe 

privilege is not allowed in any other country, ex- 
cept Scotland, now belonging to England. 

F our things are requiſite to give ap eſtate by the curtehj, 
vz Marriage. ſeiſin of the wife,)ifſue, and death of 
the wife. 1 If. 30. If land deſcend to thewife after 
the huſband hath iſſue by her; or if the iſſue be dead at 
the time of her death, being born alive ; the huſband 
ſhall be tenant by the curteſy. Alſo if a child is born 

e, 'tis not material whether *tis baptiſed, or ever 

d to cry, to make the huſband tenant by the curteh; 
tor if *tis born alive, 'tis enough. 1 Nelſ. Abr. 578. 
But the child muſt be ſuch as by poſſibility may inherit; 
and therefore if land be given to a woman, and the heirs 
nale of her body, and ſhe takes huſband and hath iſſue 
daughter, and dies; as this iſſue cannot poſſibly inhe- 
1 = huſband ſhall not be tenant by the curteſy. Terms 


* the child is rip'd forth of the mother's belly, after 
th, tho? it be alive, it will not entitle tenancy by 
curteſy, for this 1 to begin by the iſſue, and be 
conſurmare by the death of the wife, and the eſtate of 
tenant by the curteſy ſhould av the immediate deſcent. 
a. A man ſhall not be tenant by the curteſy of a bare 
"git, title, uſe, reverſion, &c. expectant upon an eſtate 
reenold, unleſs the particular eſtate isdetermined dur- 


ſued before the ſheriff in the county-court, or -in the | 


lum c ago, ſeil. locus ubi curtis vel curtilli 


CU 


ing the covertnre; nor of a ſeiſin in law: But if a wife 
dies before a rent becomes due; or in the caſe of an ad- 
vowſon, before the church becomes void; the huſband 
ſhall be tenant by the curteſy, tho* the wife had only a 
ſeiſin in law; for in this caſe no other ſeiſin could be 
attamed. F. N. B. 149. 1 Inſt. 29, 30, 40. 

There is no tenancy by the curteſy of cegubold lands, 
except there be a ſpecial cuſtom for it. And where a huf- 
band is entitled to this tenancy, if after the wife is an 
ideot, and her eſtate in the land found: when ſhe dies, 


he ſhall not be tenant by the curteſy, for the King's title 


by relation prevents it. Plowd. 263: If the wife be 


ſeiſed in fee of lands, and attaint of felony, but have if- 
ſue by her huſband, and ſhe is hanged, Sc. tis ſaid the 


huſband ſhall be a tenant by the curteſy : But yet the 


land will be forfeited according to Kitch. 159. 21 Ed. 


49. 
? 8 ſeiſed of land had two daughters, and co- 
venanted to ſtand ſeiſed to the uſe of E. hereldeſt daughter 
in tail; on condition that ſhe ſhould pay to her other 
daughter within a certain time 300/. And if E. made 
default, or died without iſſue before ſuch payment, then 
the land to go to the ſecond daughter; the mother oyings 
E. took a huſband, and had iſſue, and died afterwar 
without any iſſue living, before the day of payment: It 
was here held, that her huſband ſhould be tenant by the 
curteſy. 1 Leon. ca. 233. See Kitch. 159, 
CURTEYN, (Curtana) Was the name of King Ed- 
ward the Confeſſor's ſword; which is the firſt ſword car- 
ried before the Kings of England at their coronation : 
And it is ſaid the point of it is broken as ap emblem of 
mercy. Mat. Pariſ. in Hen. 3. | 
CURTILAGE, (Curtilagium, from the Fr. Cour, 
Court, and Sax. Leagh locus) Is a court- yard, back-ſide, 
or piece of ground lying near and belonging to a dwell- 
ing-houſe. 4 Ed. 1 cap. 1. 35 H. g. c. 4. 39 Elz. c. 
10. 6 Rep. 64.—Mihi dici videtyr curtilagium à curtil- 
negotium agi 
tur. Spelm. And tho' it is ſaid to be a yard or garden, 
belonging to a houſe, it ſeems to differ from a garden, 


| for we find, cum guodam gardino & curtilagio: 15 Ed. 


I. u. 34. „ 55 ä 
CURTILES TERRE, Court lands. It is recorded, 
that among our Saxon anceſtors, the Thanes or nobles who 
poſſeſſed Bocklang, or hereditary lands, divided them into 
Inland and Outland: The Hiland was that which lay moſt 
convenient for the lord's manſion-houſe; and therefore 
the lords kept that part in their own hands, for the ſup- 
port of their families, and for hoſpitality : Afterwards 
the Normans called theſe lands Terwas Deminicales, the 
demains, or lord's lands: The Germans term'd them 
Terras Indominicatas, lands in the lord's own uſe: And 
the Feudiſts, Terras Curtiles, lands appropriate to the 
court or houſe of the lord. Spelm. of Feuds, c. 5. 
CUSTANTIA, The fame with Cuyfagium, which 
ſignifies coſts. = 
CUSTODE ADMITTENDO, and CUSTODE 
AMOVENDO, writs for the admitting or removing of 
guardians. Reg. 47 1 _ 
CUSTODES LIBERTATIS ANGLIK AU- 
THORITATE PARLIAMENTI, Was the ſtyle in 


which writs and all judicial proceſs did run durin 


the 

and rebellion, from the murder of King Charles 1 till 
the uſurper Oliver was declared Protector, Sc. menti- 

oned and declared traiterous, by ſtatute 12 Car. 2. c. 3. 
CUSTODIAM DARE, Was taken. for a gift or 
grant for life. Du Cange. 2 
CUSTOM, (Conſietudo] Is a law not written, eſtabliſh- 


ed by long uſage, and the conſent of our anceſtors. Ng 


law can o lige a people without their canſat: So where 
ever they conſent and uſe a certain rule or method as a 
law, ſuch rule, Sc. gives it the power of a law; and 1 


tis umi verſal, then *tis common law : if particular to this of. 


chat place, then tis cuſtem. 3 Salk. 112. And as to tha 


riſe of cuſtoms, when a reaſonable act once done was found 
to be good and beneficial to the people, then they did uſe 
it often, and by frequent repetition of the act, it became 
a cuſtom; which deins continued without imerruption 


time out of mind, it obtained the force of a law, to bind 
the particular places, perſons, and things concern 


therein. 


8 


herein. Thus acuſtom had beginning and grew to per- | 


fection: Andagoodcuſtommuſt begroundedonantiquity, 
continuance, certainty, and reaſon : Antiquity, for that it 
hath been time out of memory, or threeſcore years, as 
limited by ſtatute ; and time out of mind is where no 
man then living hath heard or known any proof to the 
contrary; If two or more witneſſes can depoſe that they 
heard theit fathers ſay it was a cuſtom all their time; and 
that their fathers heard their grandfathers 7 it was ſo 
Alſo in their time; it is enough for the proof of a cuſtom. 

Blount. Davis Rep. 32. Continuance of a cuſtom ought 
to be without any interruption time out of memory; for 
if it be diſcontinued within time of memory, the cuſtom 
is gone. Certainty, a cuſtom muſt be certain, becauſe 
an uncertain thing may not be continued time out of 
mind: And cuſtom muſt be reaſonable, for unreaſonable 
things are anlawful, Tis otherwiſe ſaid that, ; 

Cuſtoms have four inſeparable incidents: They are to 

havea reaſonable commencement, to be certain, and not ambi- 
guous; to have uninterrupted continuance; and not be againſt 
the King's prerogative. And the two pillars of cuſtom 
are common uſage, and that they be time out of mind. Da- 
vies 32. 4 Leon. 384. A cuſtom contrary to the pub- 
lick good; or injurious to a multitude, and beneficial 
only toſome particular perſons, is repugnanttothe law of 
reaſon, and conſequently void. 2 Danv. 424, 427. 
Cuſtoms ought to be beneficial to all, but may be 85700 
where againſt the intereſt of a particular perſon, if for 
the publick good. Dyer 60. A cuſtom is not unrea- 
ſonable for being injurious to private perſons or inter- 
eſts, ſo as it tends to the general advantage of the peo- 
ple. 3 Salk. 112. which vide. 

A cuſtom may be good in ſome caſes, where a pre- 
ſcription is not: But cuſtoms that are good for the ſub- 
ſtance and matter of them, may yet be bad for the man- 
ner; if they are uncertain, or mix'd with any other cuſ- 
tom that is unreaſonable, Sc. 2 Bulſt. 166. 2 Brow nl. 
198. A cuſtom extends over ſome place or vill: A pre- 
ſcriptiou extends only to particular perſons. Rep. Temp. 
Hardi. per Annaly. Sharp v. Lowther, f. 293. A pre- 
ſcription muſt always be had by way of queeſtate. Ibid. 
Cuſtom that every one who paſſeth over ſuch a bridge, 
within the lord's manor, and which the lord doth repair, 
ſhall pay him one penny, is a good cuſtom ; but if it be 
to pay the lord 124. it will be naught, for it is unreaſon- 
able: Calth. Cop. 35. 1 Bulft. 203. : 

A cuſtom that a lord ſhall have within his manor Iibe- 
ram faldam, or free-fold throughout the village; and that 
no other ſhall have it but by agreement with him, and if 
any take it, the lord may abate the ſame ; this hath been 
held a good cuſtom. 1 Roll. 560. The cuſtom of a place, 
for all the inhabitants of the pariſh, to have common in a 
great waſte of the lord's for all manner of beaſts all.the 
year; and to have liberty to water them in ſuch a pond, 
and when the pond was foul to cleanſe it, was adjudged 
good: Mich. 4 Fac. 1. 2 Brownl. 293. Contra as to 
common, for an inhabitant, as ſuch, cannot have it. 
Gaſeward's Caſe. 6 Co. 60. A cuſtom, that tenants 
of a manor ſhall grind all the corn they ſpend in their 
own houſes, in - 4 lord's mill, Sc. is good: But 
a cuſtom that every inhabitant of a houſe held of the 
lord, ſhall grind the corn that he ſpends, or ſhall fell, 
at his mill, is void. Moor, ca. 1217. Hob. 149. Cul- 
tom to have a common bakehouſe in a manor or pariſh, 
for all the tenants or inhabitants, is a good cuſtom. 2 
Bulſt. 198. h | 

-- Cuſtom is, and muſt always be alledged to be in many 
perſons, and fo it may be claimed by copyholders, or the 
inhabitants of a place, and when it is claimed, it muſt 
be as within ſuch a county, hundred, city, borough, ma- 
nor, pariſh, hamlet, &c, Co. Lit. 110, 113. 4 yr 
31: A good cuſtom or preſcription hath the force of a 

ti as where one and his anceſtors have had a rent 
time out of mind, and uſed to diſtrain, &c. But a cuſtom 
that begins by extortion of lords of manors, is judged 
- wanting a lawful commencement, and therefore void: 
And where cuſtom is amongft many, and they are all dead 
but one, the cuſtom is gone. Plowd. 322. Dyer 199. 
Cuſtoms muſt be conſtrued according to vulgar apprehen- 
hon: And are to be taken ſtrictly, being in derogation of 


& WS 

the common law. 2 Roll. Abr. 250. They are not 
good which are merely in the negative; but if mixed 
with an affirmative; they may be good. 1 Roll. 565. 

A cuſtom which may be intended to have had lawful 
beginning, is a good cuſtom; otherwiſe not : nor will 
continuance of time make malum in ſe good. 1 LI 
Abr. 375. Cuſtoms againft common right and the rule 
of law; are held . 8 Rep. 126. The law take; 
notice of cuſtoms of Gavelkind, c. which alter de. 
ſcents from the common law, in favour of all the ſons, 
St. 

A cuſtom may extend to and give an infant a power of 
doing that, which by the rules of the common law he 
could not do; as an infant at the age of 15, may make 
a feoffment of lands of the nature ot gavelkind; bur this, 
like all other cuſtoms; is to be conſtrued ſtrictly, and in 
ſuch manner as that no prejudice may accrue to the 
infant thereby ; and theretore ſuch feoffment muſt be 
for valuable conſideration, muſt be made in perſon, 
and not by attorney, cannot be with warranty, muſt 
be of lands which deſcend to him in gavelkind, and 
not of lands by purchaſe ; and muſt be of lands in poſ- 
ſeſſion, not in remainder or reverſion. 1 New Abr. 670, 
671, 

And cuſtoms for an eldeſt daughter to inherit, or a 
youngeſt ſon, may be good: For theſe, tho? contrary to 
a particular rule of law, may have a reaſonable begin- 
ning. Nelſ. Ar. 579. And by cuſtom a woman may 
be endowed of a moiety of the huſband's lands, Gs. 
Alſo by cuſtom, infants may bind themſelves appren- 
tices, Sc. 2 Danv. Abr. 438. 

Regularly a man cannot alledge a cuſtom againſt a ſta- 
tute, becauſe that is the higheſt matter of record in law: 
But a cuſtom may be alledged agzinſt a negative ſtatute, 
which is made in affirmance of the common law. 1 I. 
115. And acts of parliament do not always take away 
the force of cuſtoms. Cuſtom pleaded againſt cuſtom is 
not good. 2 Danv. Abr. 436. A cuſtom is to be poſi- 
tively alledged, by uſage in fact. Lutw. 1319. General 
cuſtoms which are uſed throughout England, and are the 
common law, are to be determined by the judges: But 
particular cuſtoms, ſuch as are uſed in fome certain town, 
borough, city, Sc. ſhall be determined by jury. Dod. 
Stud. c. 7, 10. 1 Inſt. 110. Conſuetudo pro lege ſer- 
vatur, Sc. faith Brafon, lib. 3. c. 3. And cuſtom is 
ſaid to be altera lex: But the judges of the court of B. 
R. or C. B. can over: rule a cuſtom tho? it be one of the 
cuſtoms of London, if it be againſt natural reaſon, Cc. 
1 Med. 212. 

As to the manner of laying a cuſtom, and the differ- 
rence between alledging a thing by way of cuſtom, or 
by way of preſcription. See 6 Co. 60. Hob. 113. Cs. 
Eliz. 441. Poph. 201. Style 477. 1 Lev. 176. 1 
Vent. 386. 3 Lev. 160. Carth. 192. 

CUSTOM OF LONDON. The city of London hath 
divers particular cuſtoms, different from any other place. 
By the cuſtom of London, when a citizen and freeman 
dies, his goods and chattels ſhall be divided into three 
parts; the wife to have one part, the executors another, 
to diſcharge legacies, c. and the children unprovided 
for the other third part. 2 Danv. Abr. 311, 312. If a 
freeman of London hath no wife, but children, the halt 
of his perſonal eſtate goes to them, and he may diſpoſe 
of the other moiety ; ſo if he have a wife and no children, 
the half belongs to her; but if he have both wife and 
children, then one third part belongs to the wife, ano- 
ther third to the children, and he may diſpoſe of the 
other third; and if he dies inteſtate, the remaining third 
is to be diſtributed according to the ſtatute. 2 Ne 
Ar. 1139. But ſee 11 Gee. 1. c. 18. 

An after. born child ſhall come in with the others, fo! 
a cuſtomary ſhare of a freeman's eſtate. And where any 
child dies, before one and twenty, his ſhare ſurvives to 
the other children; but in caſe he die after that age, at 
which time he might make a will of it, there on his dying 
inteſtate, it ſhall go according to the ſtatute of diſtribu 
tions. Preced. Chanc. 499, 537. A deviſe or ſettlement 
of lands, does not bar a child of his part of the perſonal 
eſtate by the cuſtom : but where a wife is to have 2 cet 


tain ſum. out of the huſband's eſtate, it ſhall be in 
; tended 


So 3 ae. Ad ˙ , ms awd a6 aw 
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ended in ſatisfaction of her ſhare. 2 Fern. 753. 1 Chan. bringing in merchandiſe. Stat. 14 Ed. 3. c. 21. They 


Caf. 160. 


are duties payable to the crown for you exported and 


| London dies without iſſue, his widow is to imported, and are due to the King of common right; fir 
= — chamber, and a moiety of the reſt of | becauſe the ſubject hath leave to depart the kingdom, and 


the eſtate ; and in an extraordinary caſe, ſhe was allowed 


to export the commodities thereof ; ſecondly, for the in- 


the other moiety for life by virtue of her | teteſt which the King hath in the ſea, and as he is guar- 

he hen 1 Vern. cnn 2 Vern. *. 110. By] dian of, and maintains all the ports, wherein the com- 
he ſtatute 11 Geo. 1. c. 18. Freemen, by will, may now] modities are exported or imported; and laſtly, for that the 

give and diſpoſe of their perſonal eſtates, to whom they | King protects merchants from enemies and pirates. Dyer 


think fit; yet if they die inteſtate, ſuch eſtates ſhall be 


43- | De ine ĩͤĩ ᷣͤ SF 
{abject to, and be diſtributed agreeable to the cuſtom of | The word cuſtom comprehends Magna & Antique 
3 an Where a freeman dies, and leaves orphan | Cufuma, which is payable out of our own native commo- 


children under age, unmarried, the court of orphans hath 


dities, as for wool, woodfels; and leather; and parva 


ody of their bodies and goods, by the cuſtom of | cuſtuma, which are cuſtoms payable by merchants, ſtrang- 
_ 1 is alſo the ſame, though he dies, or the chil- | ers, and deniſens : and theſe began in the reign of Ed. 


dren were born out of London. 1 Med. 80. 


I. when the parliament granted him 3 d. in the pound 


By the city cuſtom, action on the caſe lies for calling a for all merchandiſes exported and imported. Lid. 165. 
married woman a whore; for in London ſuch woman may | But that which isgranted byparliament, is properly called 


be carted : And this reaches to all the inhabitants within 


a ſubfidy ; and ſometimes granted to the King for life: 


London. - 2 Danv. 310. rt Lill. 378. A woman that | and there are ſeveral forts. of theſe ſubſidies, as tonnage, 
uſeth a trade in London, without her huſband, is e e a duty 5 Hams out of every ton of wine imported, which 
ead 


ble without him as a feme ſole merchant : She ſhall p 


was firſt granted by parliament to King Edward III. And 


as ſole, and if condemned, be put in priſon till ſhe pay | poundage, a ſubſidy granted for all goods exported and 
the debt; alſo the bail for her are liable, if ſhe abſent | imported, except wines, Sc. and is uſually the twentieth 


herſelf; and the huſband ſhall not be charged. Privil. part of the value of the goods, or 12 d. A the 


pound : 


Londini. And if action of treſpaſs be brought againſt a | and this was firſt given to Hen. 6. for life. 1 Nel. Abr. 
man and his wife, and the wife only arreſted, 6c. by the | 583, 584. | 


cuſtomof London, the plaintiff may proceed againſt thewife | In the reign of Edward III. the great 


charter for free 


$24 qu. It is the cuſtomof the city of London, that where a | traffick was confirmed: And anno 6 Ed. HI. it was enact- 


on is educated in one trade, he may ſet up another 


1 Saund. 312. If a debtor be fugitive, he may be arreſt- 
ed by the cuſtom of London, before the day, to find better 


. | ed, that no new cuſtoms could be levied, nor ancient in- 
creaſed, but by authority of parliament. 2 Tv. 60. But 
though the King cannot lay any impoſition on merchan- 


ſecurity. Hob. 86, Where two perſons are bound as | diſe without conſent of parliament ; yet by his preroga- 


ſureties for another, and recovery is had againſt one of 


tive he may reſtrain merchants from trading without his 


them, he may have contribution againſt the other, by the | royal licence. In the 14th year of Ed. 3. it was enacted 
city laws. 2 Danv. Ar. 310. Debts on ſimple contract will in parliament, that a mark ſhould be paid as cuſtom for 
maintain an action in London, as well as debts on ſpecial- | a ſack of wool. Anno 4 H. 8. Collectors were appoint- 

And it is the cuſtom of the city that action of debt | ed of the ſubſidy of cloth of gold, filver, velvet, Se. 


ſhall be maintained upon ſuch a contract againſt execu- And 1 Ela Duties were 


on ſweets, wines, Fe. 


tors or adminiſtrators, who ſhall be chargeable therewith, | And ann. 12 Car. 2. c. 4. The ſubſidies of tonnage and 


as if it were upon a bond or obligation, 8 Co. Rep. 126 


. | poundage, c. were granted to King Charles during his 
life ; as they have been ſince to his royal ſucceſſors, down 


; . 8 » 3 ' 
There is a foreign attachment, by the cuſtom of | to his Majeſty King George III. And many and various 


where one man owes another any debt, Sc. See Attach- | merchandiſe, in the reigns of King James II. 


London, of money, &9c. in the hands of a third perſon, | are the duties of cuſtoms granted on foreign 2 and 
. Wilkam, 


. Anne, and his late and preſent Majeſty. 


ment, 

By a cuſtom of London, every tenant at will of any he tonnage duty granted to King Charles II, was for 
houſe above 40s. per ann. in the city, ought to give, or | every ton of French wine, brought into the port of London 
to have, half a year's warning, on leaving it: And a | by merchants natural ſubjects, 4/. 10s. by alien ſtrangers, 


landlord recovered half a year's rent, where the tenant 


61. for Malmſeys, Tents, Alicants, Sacks, Canaries, Ma- 


had left the houſe, c. without ſuch warning. Comer. | lagas, Maderas, and all other ſweet wines, by native 
384. If any cuſtom of London be pleaded and denied, it | ſubjects, 2 J. 5s. the ton; by ſtrangers and aliens 2 /. 


ſhall be tried by writ to the Lord Mayor and Aldermen, 


Sc. The poundage duty was 12 d. in the pound value 


to certify whether there be ſuch a cuſtom ; who ſhall make | for all merchandiſe goods, . according to the book of rates, 


certificate by the mouth of their recorder. Cro.Car. 516. 


except woollen cloths made in England. and for all woollen 


The courts at Weſtminſter of courſe take notice of the | broad cloths, to be paid after the rate of each 64 pounds in 


cuſtoms of. London ; but not of any other place without 


being alledged. 1 Roll. Rep. 106. 


CUSTOM OF MERCHANTS, Merchants giving 
characters of ſtrangers to thoſe who ſell them g are 
liable to the debts of ſuch ſtrangers for the goods ſold ; 


by the cuſtom of merchants. Lex. Merrat. c. 10. f. 69. 


weight, by ſubjects 3s. 4d. and ſtrangers 65. 8 d. Stat. 
12 Car. 2. c. 4. 

If goods and merchandiſe are brought by a merchant 
to a port or haven, and there part thereof ſold but never 
put on land, they muſt pay the cuſtoms; and diſcharging 
them out of the ſhip into another upon the ſale, amounts 


Sed qu. If two poo be found inarrear, upon an account | in law to a putting them upon the land, ſo that if the cuſ- 


grounded on t 


cuſtom of merchants, any one of them 


tom duties are not paid, the goods will be forfeited. Hill. 


may be charged to pay the. whole ſum, that both were | 24 Eliz. 12 Co. Rep. 18. 


found in arrear. 1 Lill. Ar. 376. And if two joint mer- 


By the ſtatute 21 Geo. 2. c. 2. over and above all ſub- 


occupy their. ſtock and merchandiſe in common, | ſidies of tonnage and poundage, and other duties whatſo- 


oneof them naming himſelf a merchant, ſhall have an ac- 


count againſt the other, and charge him as receiver. Co. 


Lit. 172. By the cuſtomof merchants, where a merchant 
_ his factor to buy goods of a particular perſon, there 


ever already payable on any goods or merchandiſes im- 
ported, a further ſubſidy of poundage of 12 d. in the pound 
is given to his Majeſty, his heirs and ſucceſſors, payable 
by the importer according to the rate of the ſame goods, 


—_——— 


merchant is debtor, and not the factor: but *risother- | as valued in the book of rates. Unrated Eaft-India goods 


wiſe where the merchant orders his factor to vom | 
or is 


generally, without ſaying of wh here the 
TP ying ot whom z 


are to pay 5 J. per cent. of the groſs price, for they ſhall 
| be fold at the 1 Wks 


h the goods come to the uſe of the merchant | By the Stat. 19 Geo. 2. c. 34. If any perſons, to the 


Lil. 376. The cuſtom of merchants as to bills of ex- 


number of three or more, armed withoficnfive weapons, 


— 
that the indorſee ſhall charge the firſt drawer be- | ſhall be aſſembled in order to be aiding in the il EX» 


fore the indorſor, Sc. See Bill of Exchange. 


4, EUSTOMS(Cuſtums) Are uſed for the tribute or toll | ning uncuſtomed goods, or the illegal relanding any, 


pay to the King, for carrying out and Ur or reſcuing the ſame, after ſeizure, from any offi- 
8 ce 


portation of goods prohibited to be exported, or the run- 


ei 
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cer, or from the place where they ſhall be . or in 
the reſcuing any perſon apprehended for any o 
felony by any act relating to the cuſtoms or exciſe, or pre- 
venting the apprehending any perſon guilty of any ſuch 
offence; or in caſe any perſons to the number of three or 
more, ſo armed, ſhall be ſo aſſiſting, or if any perſon 
ſhall have his face blacked; or wear any maſk, or other 
diſguiſe, when paſſing with ſuch goods, or ſhall fgxcibly 
hinder, obſtruct, aſſault, o 
his Majeſty's revenue, in ſeizing ſuch or ſhall 
maim or dangerouſly wound any ſuch officer in his at- 
tempting to go on board any veſſel, or ſhoot at or dan- 
gerouſly wound any ſuch perſon when on board and inthe 
execution of his office, every ſuch perſon ſhall be guilty 
of felony, and ſuffer death. On intormation on oath of 
any perſon's being guilty of any of the above offences, 
the juſtice may certify the information to one of the Se- 
cretaries of State, who is to lay it before his Majeſty ; 
whereupon his Majeſty may make an order, requiring the 
oftender to ſurrender himſelf in forty days after publica- 
tion thereof in the Gaze#te; and in default thereof, the 
order being publiſhed twice in the Gazezte, and proclaim- 
ed in two markets near where the offence was committed 
and a copy thereof affixed up in fome publick place there, 
the offender ſhall be attainted of felony and ſuffer death. 
Any perſon harbouring or aiding any lach offender after 
the time for his ſurrender expired, knowing hun to have 
bern ſo required to ſurrender, being proſecuted within a 
year, ſhall be tranſported for ſeven years. Offences made 
_ telony by this act, may be ſued in any county. 
If any officer, Sc. in the ſeizing, &c. ſuch goods, or 
in the endeavouring to apprehend any ſuch offender, ſhall 
be beat, wounded, maimed or killed, or the goods be 
reſcued, the inhabitants of the rape, lath or hundred, un- 
leſs the offender be convicted within fix months, ſhall for- 
Feit 100l. to the executors of any officer killed; and pay 
damages to any officer beat, c. not exceeding 40 l. and 
for any goods reſcued, not exceeding 2000. A reward 
of gol. for apprehending any offender ; a perſon wound- 
ed in apprehending an offender to have gol. extraordinary, 
and the executors of a perſon killed to have 1004. Ships 
and veſſels outward-bound, are not to takein any goods, 
till the veſſel, Sc. is entered with the collector of the cuſ- 
toms ; and before departure, the contents of the lading 
is to be brought in under the hands of the laders, Sc. 
Alſo when ſhips arrive from beyond ſea, the maſters are 
to make a true entry upon oath, of the lading, goods, 
ſhip, Sv. under the penalty of 100. And if any con- 
cealed goods are found after clearing, for which the du- 
ties have not been paid, the maſter of the veſſel ſhall be 
ſubject to the like penalty. Stat. : 3 & 14 Car. 2. c. 11, 
Officers of the cuſtoms may ſearch ſhips. 13 14 Car. 
2. c. 11. ſec. 4. Having writ of affiſtance, may ſearch 
houſes, /ec. 4. The penalty of abuſing officers, ſec. 6. 
Keepers of wharfs, keys, Sc. landing or ſhipping goods, 
without the preſence of ſome officer of the cuſtoms, ſhall 
forfeit 100]. And reſiſting officers of the cuſtoms, in 
the execution of their office, is liable to a fine not exceed- 
ing 100/. Stat. Ibid. But by 6 Geo. 1. c. 21. Where 
officers of the cuſtoms are hindered in the execution of 
their duty, by perſons armed to the number of eight, the 
offenders are to be tranſported for ſeven years. If any 
ou are put into any veſſel to be carried beyond ſea; or 
be brought from beyond ſea, and unſhipped to be land- 
ed, the duties not e N nor agree for at the cuſ- 
tom-houſe; the ſame ſhall be forfeited, one moiety to 
the King, the other to the ſeizer, Sc. And by late ſta- 
tutes foreign s taken in at ſea, by any eoaſtiſjg veſ- 
ſel, Sc. ſhall be forfeited, and treble value. To prevent 
clandeſtine running of s, foreign brandy, Sc. im- 
ported in veſſels under _ tons, the veſſel and brandy 
to be fortcited : If any perion conceal run goods, he ſhall 
forfeit them, and treble value; and the like penalty is in- 
flicted for offering ſuch goods to ſale. 8 Geo. 1. c. 18. 
£7 11 Geo. 1. c. 7. The commiſſioners of the cuſtoms, 
Sc. ſhall cauſe all goods ſeized for unlawful importation 
or non-payment of duties, to be publickly ſold ; and da- 
-maged wines far diſtillation,. Sc. Andone or more juſ- 
tices of peace, of the county where any ſeizure ſhall. be 
made by officers of run goods, Sc. mentioned in informa- 
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ence made 


ſe, or reſiſt any officer of 


CY» 
tion before them; may adminiſter an Calli to a1; J perſon 
{killed in the nature and quality of the goods, to view the 
ſame, and make a return of the ſpecies and value; and 
after they ſhall be condemned and fold. Sat. 12 Gy, 


Lak 26; - 235-2: a 
By a late act, where three perſons are aſſembled and 


goods, they ſhall be guilty of felony and tranſported, and 
50 l. to be paid for apprehending ſuch offenders; alſo 
the like reward to any of them for diſcovering others. All 
perſons two or more in company, found paſſing within 
five miles from the ſca-coaſts, with any horſes, cart, C.. 
wherein are put above ſix pounds of tea, or five gallons 
of brandy, or other foreign goods of 3o!. value, landed 
without entry, and not having permits, and who ſhall 
carry offenſive weapons, Sc. or aſſault any of the officers 
of the cuſtoms, ſhall be adj runners of goods, and 
be tranſported as felons, and all the goods to be ſeized 
and forfeited : And ſuſpected perſons lurking near the 
coaſts, not giving a good account of themſelves, may be 
ſent by a juſtice to the houſe of correction for a month; 
and informers to have 205. for every offender {6 taken. 
If any perſon offers any tea, brandy, Sc. to ſale, with. 
out a permit, the perſons to whom offered may ſeize and 
carry 1t to the next warehouſe belonging to the cuſtoms 
or exciſe; and the ſcizers ſhall have a third part, G. 
And watermen, carmen, porters, Sc. in whole cuſtod 
run goods are found, ſhall torfeit treble value, or be com- 
mitted for three months. Ships and veſſels from foreign 
parts, having on board tea, or brandy, rum, Sc. in 
caſks under ſixty gallons, (except for the uſe of ſeamen) 
found at anchor, or hovering near any port, or within 
two leagues of the ſhore, and not proceeding in their 
voyages, unleſs in cafes of unavoidable neceſſity, all ſuch 
tea, Sc. ſhall be forfeited. Perſons offering any bribe 
to officers of the cuſtoms, to connive at the running of 
goods, to forfeit 501. and. obſtructing ſuch officers in en- 
tering or ſearching ſhips, incurs a forfeiture of 1001. 
And if an officer be wounded or beaten on board any ſhip 
the offenders to be tranſported, Sc. Stat. 9 Geo. 2. c. 
35. There is a draw-back allowed merchants for ſome 
and merchandize; and they have allowances of ſo 
much per cent. out of the cuſtoms, where goods are de- 
fective, or receive damage, Sc. Ny | 
By ſtatute, no cuſtomer or comptroller of the cuſtoms, 
ſhallhave any ſhips of his own, or meddle with the freight 
of ſhips. 14 R. 2. c. 10. And no ſearcher, ſurveyor, 
Sc. or their clerks, deputies, or ſervants, may have any 
ſuch ſhips of theirown ; nor ſhall uſe merchandiſe keep a 
wharf, inn or tavern, or be factor, attorney, Cc. to a 
merchant, under the penalty af 40l. Stat. 20 H. 6. c. 
5. Cuſtomers, collectors, or comptrollers, ſhall not con- 
ceal cuſtoms duly entered and paid, on pain to forfeit the 
treble value of merchandiſe ſo cuſtomed, and to make 
fine and ranſom to the King. 3 H. 6. c. 3. It any per- 
ſons employed about the cuſtoms. and ſubſidies take a 
bribe, or connive at any falſe entry, they ſhall forfeit 
1007. and be incapable of any employment under the 
King. Stat. 13 C 14 Car. 2. c. 11. Allo if any officer 
of the revenue, ſhall make any colluſive ſeizure of fo- 
reign goods, to the intent the fame may eſcape payment 
of the duties, he is to forfeit 5007, and be- incapable of 
ſerving his Majeſty; and the importer and owner | 
forfeit treble the value of the goods ſo colluſively ſeized, 


Se. 5 Geo. 1. c. 11. Officers of the cuſtoms, Ic. are not to 


trade in brandy, coffee, c. or any exciſeable liquor, on 
ain of gol. and forfeiture of offices. 12 Geo. 1. c. 28. 


the ſtatutes at large. 4to Edit. and ſee Informaticn. 
CUSTOMS AND SERVICES, Belonging to the te- 
nure of lands, are ſuch as tenants owe unto their lord: 
which being with held from the lord, he may have a wilt 
of cuſtoms and ſervices, See Confuetudinibus & Servitns. 
CUSTOS BREVIUM, Is the principal clerk belong- 
ing to the court of Common pleas, whole office is to receive 
and keep all the writs: returnable in that court, and put 
them upon files, every return by itſelf; and to receiveofthe 


protbonotaries all the records of .Niff prius, called the 


Poſtea's ; for they are firſt brought in by the clerk of aſſiſe 


of every circuit to the prothonotary, who:enters the * 


armed with fire arms, Sc. to be aſſiſting in the running of 


eggs 2 S. n. Seger. „ Oo 2 . „ -f 15 _ 


or farther particulars concerning cuſtoms, ſec Table to 2 
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in the cauſes, to enter the judgment: And four days after 


the return thereof, the prothonotary enters the verdict and 


f nt thereupon, into the rolls of the court; where- 
nnn be 3 delivers them over to the cy/ſtos bre- 
vium, who binds them into a bundle. He makes entry 
likewiſe of all writs of covenant, and the concord upon, 
every fine ; and maketh forth exemplifications, and co- 
pies of all writs and records in his office, and of all fines 
levied. The fines after they are ehgroſſed, are divided 
between the cuſtas vrevium and the chiragrapher ;, the chi- 

apher always keeps the writ of covenant and the note, 
and the cuſtos brevium the concord and foot of the fine; 
upon which foot of the fine, the chirographer cauſeth the 


proclamations to be indorſed; when they are proclaim * 


This officer is made by the King's letters patent: And 
in the court of King's Bench, there is alſo a rigtas vrevium 
£ rotulorum, who fileth ſuch writs as are in that court 
filed, and all warrants of attorney, &c: and whoſe buſi. 
neſs it is to make out the records of Niſ privs, c. 
CUSTOS PLACITORUM CORONZ, An officer 
which ſeems to be the ſame with him we now call caſtes 
rotulorum. Bract. lib. 2. c. 5. | 5 
CUSTOS ROTULORUM, Is he who hath the euf- 
tody of the rolls or records of the ſeſſions of the peace, 
and alſo of the commiſſion of the peace itſelf, He is al- 
ways ajuſtice of the peace of the quorum in the county 


where appointed, and uſually fome perſon of quality: But 


he is rather termed an officer or miniſter, than a judge. 
Lamb. Eiren. lib. 4. cap. 3. 5 37 3- The _— 288 
in every county, is appoin y a writing ſi y the 
King's hand, hich l be a warrant to e Lord Chan- 
cellor to put him in commiſſion: And he may execute 
his office by deputy; and hath power to appoint the 
clerk of the peace, Fc. Stat. 37 H. 8. cap. 1. By ſtat. 
IV. S M. c. 21. The cuſtas rotulorum is to nominate 
and appoint the clerk of the peace; but not to ſell the 
place, on pain of forfeiting the office of cuſtos rotulorum, 
and other penalties, Sc. The cuſtos rotulorum, two juſ- 
tices of peace, and the clerk of the , are to inroll 
a in and ſale of lands © papilts, Se. by 3 
a. 1. cap. 18. 
CUSTOS OF THE SPIRITUALTIES, (Cuftos 
8 ) Is he that exerciſeth the ſpiritual or eccle- 
ical juriſdiction of a dioceſe, during the vacancy of 
any ſee; who with us in England is the archbiſhop by 
preſcription ; But (according to Gwyn) ſome deans and 


the Kings of this land. ell. | | 

CUSTOS OF THE TEMPORALTIES, (Cuſtas 
Temporakum) The perſon to whoſe cuſtody a vacant ſee 
or abbey was committed by the King, as ſupreme Lord; 
who as a ſteward of the goods and profits, was to give an 
account to the Eſcheator, and he into the Exchequer : His 
truſt continued till the vacancy was ſupplied, and the 
ſucceſſor obtained the King's writ De Reftitutiene Tempo- 
ralum, which was uſually after conſecration. 

CUT. PURSE. If any perſon clam & ſecrete, and 
without the knowledge of another, cut his purſe or pick 
his pocket, and ſteal from thence to the or #61 of 124. it 
is felony excluded clergy. 8 Elz. c. 14. See Black. 
Com. 4 . 241. 3 Inſt, 68. See Felony. 

CUT rs, Flat-bottomed boats, built low and commo- 


diouſly uſed 1 
1 Pow in the channel for tranſporting of horſes. 


412. 
CUTTER OF THE TALLIE s, Is an officer of 
chequer, to whom it belongs to provide wood for 
the tales, and to cut the ſum * upon them, Ge. 
Isa French word, in Englith es from whence 
ever, a tub or vat for brewing. Cowell. | 
vICLAS, A long garment cloſe upwards, and o 
ande below. Matt, Pariſ. Anno 1236. ſpeaking of the 
nens of London, tells us, they were ſericis veſtimentis or- 
1 Cycladibus auri textis circundati. | 
YNEBOTE. This word ſignifies the fame with 
Ge Blount, | | 


ICHRYC — . | 
cel, Canuti Rec (Sax.) Irruptio Ecclefiam. Leg 


chapters challenge this right by ancient charters from 


Do. Fr.) A word affirmative for yes: Lau ##: 
Die. n 


DAG, A 
See Haque. n e 
DAGENHAM-BRE ACH, & duty is granted on coals 
imported in London to repair the walls, and banks thereof; 
to be collected and diſpoſed by truſtees, Sc. Stat. 12 
Am. St. 2. c. 17. 7 Geo. 1. C. 20. ſec. 32. 05 
DaAGUs or DAIS, The thief or upper table in a mo- 
naſtery ; from a cloth called Jafs, with which the tables 
of Kings were covered. Y 

DAKIR. The ſtat. 51 H. 3. St. i. De compoſition? 
ponderum & menſurarum aſcertains a /aft of hides to con- 
ſiſt 5 twenty dickers, and every dicker of ten hides. See 
Dicker. 8 | . 

DALMATICA; A garment with large open ſleeves, at 
firſt worn only by biſhops, tho* flince made a diſtinctiof 
of degrees; 2 called, betauſe it came originally from 
Dalmatia. _. | | 45 | 

_ DALUS, DAILUS, DAILA; A certaiti mEafdre of 
latid. Et totam Dailam mariſci tam de reſſa quam de prato, 
St. Mon. Ang. tom. 2. p. 211. In ſome places it is 
taken for a ditch or vale, whence comes dale. The dali 
prati have been eſteemed ſuch narrow lips of paſture, as 
are left between the ploughed furrows in arable land; which 
in ſome partsof England are called zojes: The preſent Welch 
uſe this word for low meadow by the river ſide. And this 
ſeems to be rhe vs e hame and nature of Deal in Kent, 
where Cæſar landed, and fought the Britains: Cæſar ad 
Dole bellum pugnavit. Nennius. 

DAMAGE, (Damnum) Signifies generally afiy hurt or 
hindrance that a man receives in his eſtate : But particu- 
larly, a part of what the jurors are to enquire of and bring 
in, when an action paſſeth for the plaintiff: For after 
verdict given of the principal cauſe; the jury are aſked 
touching cofs and damages, which comprehend a recom- 
pence for what the plaintiff hath ſuffered; by means of the 
wrong done him by the defendant. Co. Lit. 257. This 
word damage is taken in law, in two ſeveral ſignifications, 
the one properly and generulhy, the other relatively : Proper- 
ty, as it is in caſes wherein damages are founded upon the 
ſtatute of 2 H. 4. c. 1. and 8 H. 6. c. 9. where ceſts are 
included within the word damages, and taken as damages. 
But when the plaintiff declares for the wrong done to him, 
to the damage of ſuch a ſum, this 1s to be taken relatively 
for the wrong which paſſed before the writ brought, and 
is aſſeſſed by reaſon of the foregoing treſpaſs, and cannot 
extend to cofts of ſuit, which are future, and of another 
nature. 10 Rep. 116, 117. Greater coſts may be given 
in ſome caſes, than the damages laid in the plaintiff's de- 
claration ; for the plaintiff's declaration is only for the 
damage done him by the defendant : But the coſts are 
given in reſpect of the plaintiff's ſuit to recover his da- 
mages, which may be ſometimes greater than the damage. 
1 Lill. Abr. 384. c * On 

Herein is to be c 


gun; m Dagy, 4 ſmall gun; or hand- gun. 


I. In what action: damages may be recovered, and againſt 
whom. 

II. Hoto damages are to be aſſeſſed, increaſed; and miti- 
gated. | 


I. 5 ow actions damages may be recovered; and againſt 
whom. eee 8 

In perſonal and mixed actions, damages were reeovered 
at common law: But in real actions, no damages were re- 
coverable, becauſe none were demanded by the count ot 
writ: Whereas in actions perſonal, the plaintiff counts ad 
dampnum fot the injury; and if he recovers no damages, 
he hath no cofts.. 10 Rep. 111, 117. In a petſonal action, 
the plaintiff ſhall recover damages only for the tort done 
before the action brought; and therein he counts for his 
damages: In a real action, he recovers his damages pend- 
ing the writ ; and therefore never counts for his damage! 
10 Rep. 117. By theftar. f Gleuc. 6 Ed. 1 cap. 1. Da- 


i 


mages 
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mages are given in real actions, aſſiſes of novel diſſeiſin, 
mort d anceſtor, Sc. and ſhall be recovered _ the 
alience of a diſſeiſor, as well as againſt the diſſeiſor him- 
ſelf; and the demandant ſhall have of the tenant likewiſe 


time: 2 Int. 288. If the diſſeiſor make a feoffment in 
fee; and the difſeiſee dieth, the heir of the diſſeiſee ſhall 
hot recover Yamages againſt the alienee, becauſe that 
branch of the Stat. 6 Ed. 1. c. 1. only provides for the 
diſſeiſee's remedy againſt the alience, and not for his heirs; 
though if a perſon be diſſeiſed, and the diſſeiſee dies, his 
heirs ſhall recover damages againſt the diſſeiſor, from the 
death of his anceſtor.” 2 Iuſt. 286. And it is a rule up- 
on this ſtatute, that in none of the writs or actions there- 
in mentioned, the demandant ſhall recover damages but 
from the death of his next immediate anceſtor. Bid. 288. 
For the inſufficiency of the diſſeiſor, the tenant ſhall an- 
ſwer the damages by this act: And if the diſſeiſor be able 
to yield part and not the whole damages, both the diſſeiſ- 
or and tenant ſhall be charged; and judgment is given 
againſt the diſſeiſor and againſt the tenant generally. 2 
Inſt. 284. 2 Danv. Abr. 448. 
No damages could be recovered at the common law, but 
againſt the wrong doer, and by him to whom the wrong 
Was done. 2 Inft. 284. Damages ſhall be recovered in 
writ of admeaſurement of dower ; but not in a writ of 
admeaſurement of paſture. 2 Danv. 457. In writ of 
partition, by one coparcener againſt another, it is ſaid no 
damages ſhall be had : In a formedon, no damages ſhall be 
recovered ; ſo in a nuper obiit, writ of account, writ of 
execution, Sc. Jbid. 455, 456. . Damages and coſts are 
due in a writ of annuity ; and if the jury find for the 
- plaintiff, and do not aſſeſs damages, it will be error; 
though he may after verdict releaſe the damages, and take 
judgment for the annuity. 11 Rep. 56. Dyer. 320, 369. 
In battery, impriſonment, and taking of goods, againſt 
three perſons; one commits the battery, another the im- 
priſonment, the third takes the goods, all at one time, all 
are guilty of the whole, and to be charged in damages. 


3 Lev. 324. See 10 Rep. 66, 69. 


II. How damages are 10 be aſſeſſed, increaſed, and mi- 
tigated. 


In real actions, damages are aſſeſſed by writ of enquiry : 
When the jury find the iſſue for the plaintiff, they are to 
Aſſeſs the damages. And in actions upon the caſe, Sc. 
where damages are uncertain, it is left to the jury to in- 
quire of them: In debt, which appears certain to the 
court what it is, the damages aſſeſſed by the jury are ſmall ; 
and the maſter in B. R. taxeth the coſts; which is added 
thereto, and called damages. I Lill. 390- When judg- 
ment is given by default, in action of debt, the court is 
to aſſeſs the damages, and not the jury: So if judgment 
by nil dicit, in action of debt. And if on demurrer for 
taking goods, Sc. it is adjudged for the plaintiff, though 
| es are found by writ of enquiry, the court may in- 
creaſe or mitigate the damages, becauſe the court might 
have awarded them without ſuch writ. 2 Danv. 452. In 
writ of treſpaſs de clauſo fralio, and when there is a writ 
to inquire of damages in treſpaſs ; in action on the caſe for 
ſlander, where the jury tax damages, or in an aſſiſe, the 
judges cannot. increaſe or abridge the damages : It is other- 
wiſe on a writ of enquiry in debt, detinue, covenant, 
mayhem and battery ; the court may increaſe or diminiſh 
the damages. Fitz. Damage 28. Dyer 105, Fenk. Cent. 
68.. In batteries and wounding, the court may increaſe 

es given by the jury, on view of the wound, or up- 
on affidavits made thereof, &c. But it is ſaid the courts 
at Weſtminſter, only, can increaſe damages in action of aſ- 
fault. and wounding on view, Sc. and not juſtices of 
Nif prius; though t of way indorſe the evidence on the 
peſtea, and on ſuch evidence the damages may be increaſed 
in the courts above. 3 Salk. 115. If damages are too 
ſmall, the court hath power to increaſe them: Or if the 
jury aſſeſs no damages, where verdict is found for the 
plaintiff in action of debt on bond, Sc. the court may 
tax the damages; though it is otherwiſe in action on the 
caſe, Sc. 2 Int. 200. 2 Danv. 449. 

It hath been holden that the judges may increaſe, but 
not decreaſe damages; and this is, becauſe the party may 


was: 
I 


have an attaint. 2 Danv. 452. But whete exceſſive 44. 
mages have been given, or there hath been any miſde. 
meanor in executing a writ of enquiry ; the court hat}, 


ſometimes relieved the defendant by a new writ of «. 


coſts bf ſuit 3 but not expences for trouble and loſs of | quiry. 2 Danv. 464. And where damages are exceſſive, 


on motion the defendant may have a new trial. Style 463. 
1 Nelſ. Abr. 587. In treſpaſs againſt two, one comes und 
pleads Not guilty, and it 1s found againſt him ; ang af. 
terwards another comes and pleads the like, and is found 
Guilty by another inqueſt; in this caſe, the firſt jury ſhall 
aſſeſs all the damages for the treſpaſs. New Not. Br. 2 36. 
Treſpaſs againſt divers defendants, they plead Not guilty 
ſeverally, and the jury finds them all Guilty : The jury 
muſt aſſeſs the damages jointly, for it is but one intire tre. 
paſs, and made joint by the declaration: But if in treſpaſs 
againſt two, the jury finds one Guilty of the treſpals at 
one time, and the other guilty thereof at another time, 
there ſeveral damages may be aſſeſſed. If the plaintif 
himſelf confeſſes that they committed the treſpaſs ſeveral. 
ly, then the writ ſhall abate. 11 Rep. 5. 

Damages may be ſeveral, where one action of treſpaſs is 
brought for two ſeveral treſpaſſes : And in action on the 
caſe, damages are diviſible, and may be apportioned ac- 
cording to the wrong. 1 Saund. 268. Allo in an action 
on the caſe upon two promiſes, intire damages may be 
given; thou * be inſiſted that damages ſhould be ſeve- 
ral upon BY, promiſe. 1 Roll. Rep. 423. . But if action 
is brought for two ſeveral cauſes of action, one of which 
is not actionable, if intire damages are given, the verdict 
is void: Contra if the damages are ſevered. And where 
damages are intirely aſſeſſed, and they ought not to be 
given for ſome part; no judgment can be given on the 
verdict. 10 Rep. 130. Where damages are awarded for 
delay of execution, and being kept out of the money, 
they are uſually aſſeſſed by allowing the party what law. 
ful intereſt he might have. 1 Salk. 208. Where the 
plaintiff ſhall have no more coſts than damages, unleſs the 
Jury finds more than 405. in actions of treſpaſs, on the 
caſe, Sc. See Stat. 43 Eliz. f. 6. 21 Fac. 1. c. 16. 
22 & 23 Car. 2. c. 9. ſec. 136. 11 12W. 3. c. 9. but 
in wilful treſpaſs certified by the judge, plaintiff ſhall 
have coſts. Per 8 W. g. c. 11. . 4. fn action upon the calc 
the Jury may find leſs damages than the plaintiff lays in his 


| declaration; though they cannot find more than is Jaid 


therein; if they do, it is error; but coſts may be increal- 
ed beyond the ſum mentioned in the declaration for di- 
mages: Alſo the plaintiff may releaſe part of the da. 
mages, upon entering up his p08 10 Rep. 115 In 
actions upon any bond, Sc. for non-performance of 
covenants, the jury ſhall aſſeſs damages for thoſe the 
plaintiff proves halen; and the plaintiff may aſſign a: 
many breaches as he thinks fit. 8 & 9g W. 3. . 11. 
Damages are not to be given for that which is not contain 
ed in the plaintiff's declaration; and only for what 15 
materially alledged. 1 Lill. 381. When damages double 
or treble are given in an action newly created by ſtatute; 
if no damages were formerly recoverable, there the de 
mandant or plaintiff ſhall recover thoſe damages only, and 
ſhall not have coſts, being a new creation in recompence 
where there was none before: As upon ſtat. 1 & 2 P. © 
M. c. 12. for driving of diſtreſſes our of the hundred, &* 
whereby damages are given, the plaintiff ſhall recover n 
coſts, only his damages, becauſe this action is newly give. 
But in an action upon the ſtar. 8 H. 6. c. 9. of forcible 
entry, which giveth treble damages, the plaintiff ſhall re- 
cover his damages and his coſts to the treble, by reaſon 
he was entitled to fingle damages before by the common 
law; and the ſtarute, as part of the damages, increaſes the 
coſts to treble ; and when a ſtatute increaſes damages, coſts 
ſhall likewiſe be increaſed. 2 It. 289. 10 Rc. _ 
In ſome caſes double, treble damages, Sc. are allowe ; 
For not ſetting forth tithes ; diſtreſſes wrongfully taken ; 
reſcous, &c. Treble damages are incurred by hw”. 
Though if it be not found by the jury, that the Plain: 
hath ſuſtained ſome damage in caſes where treble . 
Sc. are inflicted by law, no damages can be awarded. 
Danv. Abr. 449. | 

The ra oat 9 in the declaration are to be conſidere 
as the cauſe of action, i. e. the cauſe of action oug * 
be taken from the ſum laid in the count. Horton 


| Kilmore, Rep. Temp. Hordio. per Annaly, 5, 6- How 
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Jamages, give to a perſon ſued for an act done 
in — of his office, are to be aſſeſſed and reco- 
vered, ſee Valentine and Fewcet; id. 138, 2399. 
Plaintiff may take judgment de melioribus damnis, Where 
ſeveral — 1805s BA enter a remitiitur. Sabin v. 
70%. Rep. «I. 9. 30. Ca SAL — 
pO — diſcretion may increaſe the damage: 
1 1d, Brom v. Seymour par. 1. fu. 5: In debt 
for a penalty in articles of agreement: 2 ought to 
iſſeſs damages on the breach aſſigned, according to the 
vat. 8 & 9 M. 3. c. 10. and ſhall not find the debt; if 
they do, 4 ve re facias de nous ſhall iſſue. Id. Drage, 
Eſq; v. Brand, par. 2. fo. 377. 3 
what caſes double, treble, and quadruple damages 
are given, ſee Table to Stalutes at Large, quarto edition, 


itle Damages: 7, 
We TMAGE-CLEER, (damng clericorum) Was à fee 
aſſeſſed of the tenth part in the Common Pleas, and the 


twentieth part in the King's Bench and Exchequer, out of 


all damapezexceeding five marks, recovered in thoſe courts, 
in ations upon the caſe, covenant, treſpaſs, battery, G&c. 
wherein the damages were uncertain z which the plaintiff 
was obliged to pay to the protbonotary, or the chief officer 
of the court wherein recovered, before he could have exe- 
cution for the damages: this was open a gratuity 
iven to the protbonotaries and their c rks, for drawing 
— writs and pleadings; but it is taken away by ſta- 
tute, and if any officer in the King's courts, take any mo- 
in the name of damag 

of, he ſhall forfeit treble the value. Stat. 17 Car. 2. c. 6. 
DAMAGE-FEASANT, or faiſant, Is when a ſtran- 

s beaſts are found in another perſon's ground without 

is leave or licence, and there doing damage, by feeding, 
orotherwiſe, to the graſs, corn, woods, Sc. In which caſe, 
the tenant whom they damage may diſtrain and impound 
them, as well by m_ as in the day, leſt the beaſts eſcape 
before taken z which may not be done for rent, ſervices, 
Sc. only in the day- time. Stat. 51 H. 3.ftat. 4. 1 Inft. 
142 if a man take my cattle, and put them into the land 
of another, the tenant of the land may take theſe cattle 
demage-feaſant,though I, who am the owner, was not privy 
to the cattle's being there damage. feaſant; and he may 
keep them againſt me till ſatisfaction of the 6. 2 
Darv. Ar. 364. 


But if one comes to diſtrain e- 


f fenſant, and to ſeize the cattle, and the owner drives them 


out before they are taken, he cannot diſtrain them damage- 
ſeaſant, but is put to his action of treſpaſs ; for the cattle 
ought to be actually upon the land damage. feaſant, at the 
time of the diſtreſs. 1 Inſt. 161. 9 Rep. 22. He that 
hath but the poſſefion of, and no title to, the land, may 
juſtify taking a diſtreſs damage-feaſant. Plowd. 431. If 
a man puts cattle to paſture at ſo much a week with an- 
other, who after gives notice that he will not have them 
there any longer; in this cafe the owner of the ground 
may diſtrain them damage-feaſant, though the cattle be in 
lawfully at firſt: ſo where a leſſee holds after his eſtate is 
ended. 43 Edzw. 3. Kelw. 69. Beaſts belonging to 
the ploughy or beafts of huſbandry, ſheep, horſes joined to 
a cart, and tis ſaid a horſe with a rider. on it, may be 
diſtrained damage. feaſant, though not for rent. 1 Sid. 
422, 440. But the owner may tender amends, before the 
cattle are impounded; and then the detainer is unlawful : 
allo if when impounded the pound-door is open, the 
owner may take them out. 5 Rep. 76. A greyhound 


| May be taken damage-feaſant, running after conies in a 


waren: ſo a man may take a ferret that another hath 
brought into his warren, and taken conies with. If a 
berſon bring nets and gins through my warren, I cannot 
them out of his hands. 2 . 633. But if men 
ae rowing up my water, and endeavouring with nets to 
catch fiſh in my ſeveral piſcary, I may take their oars 
and nets, and detain them as damage. feaſant, to ſtop their 
further lining; though I cannot cut their nets. Cro. 
Car. 228. See Black. Com. 3 V. 6. 
DAM, A boundary, or confinement; as to dam up, 
wy dam out: infra damnum ſuum, within the bounds or 
units of his own property or juriſdiction. Bra#. lib. 2. 


AMISELLA, A light damoſel or miſs. Stat. 12 
Pimp Tenure. © 


e-cleer, or any thing in lieu there- | 
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| DAMNUM ABSQUE INJURIA. If one mai 
keeps a ſchool in ſuch a place, another may do fo like- 
wiſe in the ſame place, though he draw away the ſcholars 
from the other ſchool ; and this is dammm abſque imuria 
but he muſt not do any thing to diſturb the other 
nie tt IB 7 | | 
DAN. Aacicntly the better ſort of men in this king- 
dom had the title of Dux; as the Spaniards Don, from the 
Lat. Dominus. _ ee | 

 DANEGELT; or DANE-GELD, (dangildiom) Is 
| compounded of the words dien and gelt, the latter in Dutch 
ſignifying money; and was a tax or tribute of 15. and af- 
ter of 28. upon every hide of land through the realm, laid 
upon our anceſtors the Saxons by the Danes, when they 
1 it here. Camb. Brit. 83, 142. According to ſome 
acchunts, this tax was levied for clearing the ſeas of Do- 
niſb pirates; which heretofore greatly annoyed our coaſts: 
but King Ezheired being much diſtreſſed by the continual 


invaſions of the Danes, to procure his peace, was com- 
pelled to charge his people with very heavy payments 
called danegelt, which he paid to the Danes at ſeveral times. 
Hoveden par. poſt. Annal. 344. Ingulph. 510. Seldent 
Mare Clauſ. 190. This danegelt was releaſed by St. Ed- 
ward the Confeſſpr ; but levied again by William the Firſt 
and Second: then it was releaſed again by King Henry. 
the Firſt, and finally by King Stephen. It is probable 
that this ancient tax might be a precedent for our land 
tax of 25. and 4s. in the pound, when firſt granted. 

DANELAGE, Was the law of the Danes when they 
governed a third part of this kingdom; See Merrbenlage, 
and Black. Com. 1 J. 65. AV. 405. F | 
 -DANGERIA, A payment in money made by foreſt 
tenants, that they might have liberty to plough and ſow 


in time of pamage or maſt- feeding. Man. For, Laws. 


DAPIFER, (a daes ferendo) Was at firſt a domeſtick 
officer, like unto ourfeward of the bonſbolu; or rather 
clerk of the kitchen : but by degrees it was uſed for any 
fiduciary ſervant, eſpecially the chief ſteward or head 
bailiff of an honour or manor, There is mention made 
in our ancient records of dapifer regis ; which is taken for. 
ſteward of the King's houſhold. Cowell. 

DARDUS, i. e. A dart: in Wales an oak is called a 
dar. 

DARE AD REMANENTIAM, To give away .in 


fee, or for ever. Glairv. lib. 7. cap. 1. This ſeems to 
be only of a remainder. 
DARREIN, Is a corruption from the Fr. dernier, viz. 


ultimus, the laſt; in which ſenſe we uſe it: as darre 
continuance, &c. : | | 
DARREIN PRESENTMENT, (ultimapreſentatio), 
See Aſiſe of Darrein Preſentment, and Black. Com. 3 V. 2.45. 
DATE. of a deed, Is the deſcription of the time, viz. 
the day, month, year of our Lord, year of the reign, Sc. 
in which the deed was made. 1 [nft. 6. But the ancient 
deeds had no dates, only of the month and the year; to 
ſignify that they were not made in haſte, or in the ſpace of 
a day; but upon longer and more mature deliberation. 
Blount. If in the date of a deed, the year of our Lord is 
right, though the year of the King's reign be miſtaken, it 
ſhall not hurt it. Cro. Jac. 261. A deed was dated goth 
March 1701, without anno Demini and anno Regni; and it 
was adjudged that both the, year of the Lord and of the 
King were implicitly in the deed.” 2 Salk. 658. A deed 
is good, though it hath no date of the day or place, or if 
the date be miſtaken, or though it hath an impoſſible date, 
as the goth of February, Ge. But he that doth plead ſuch 
a deed, without any date, or with an impoſſible date, muſt 
ſet forth the time when it was delivered. 2 Rep g. 1 Inf. 
46. If no date of a dee be ſet forth, it ſhall be intend- 
ed that it had none; and in ſuch caſe it is good from the 
delivery ; for every deed or writing hath a date in law, 
and that is the day on which it is delivered: and a deed 
is no deed till the delivery, and that is the date of it. Mad. 
Ca. 244. 1 Neth Abr. 525. | 

An impoſſible date of a bond, Sc. is no date at all; 
but the plaintiff muſt declare on the bond as made at a 
certain time: and if the expreſs date be inſenſible, the 
real date is the delivery. 2 Salt. 463. Where there is 


none, or an impoſſible date, the plaintiff may count of any 
1 Lil. Abr. 393. If there be a miſtaken * 
: | 3 dat. 


date. 
U uu 
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a date be impoſſible, Cc. the plaintiff may ſurmiſe a le- 
gal date in the declaration, whereupon the defendant is to 
anſwer to the deed, and not to the date. Telv. 194: 
If a deed bears date at a place out of the realm, it may 
be averred that the place mentioned in the deed is in ſome 
county in England; and here the place is not traverſable; 
without this the deed cannot be tried. 1 iſt. 261. A 
deed may be dated at one time, and ſealed and delivered 
at another: but every deed ſhall be intended to be deli- 
vered on the ſame day it bears date, unleſs the contrary.1s 
proved. 2 inſt. 674. Though there can be no delivery 
of a deed before the day of the date ; yet after there may. 
Zelv. 138. So that a deed may be dated back on a time 
paſt, but not at a day to come. See Deed, and Black, 
Cam. 2 V. 304 

DATIVE, or DATIEF, (dativus) Signifies that wich 
may be given or diſpoſed of at will and pleaſure. Stat. 
C000 if DT 
” DAVATA TERRE, DAWACH, A portion of 
land fo called in Scotland. Skene. 

DAY, (dies) Is a certain ſpace of time, containing 
twenty-four hours; and if a fact be done in the night, 
you muſt ſay in law proceedings in note ejuſdem dies. 
Dierum alii ſunt naturales, alii artificiales: dies naturalis 
conſtat de 24 boris, & continet diem ſolarem & noftem, & 
eft ſpatium in quo ſol progreditur ab oriente in occidentem, & 
ab occidente iterum in oricntem : dies artificialis, five ſolaris, 
incipit in ortu ſolis & definit in occaſu. 1 Inſt. 135. By 
this deſcription, the natural day conſiſts of twenty-four 
hours, and contains the ſolar day and the night : and the 
artificial day begins from the riſing of the ſun, and ends 
when it ſets. Day, in legal underſtanding, is the day of 
appearance of the parties, or continuance of the ſuit where 
a day is given, Sc. And there is a day of appearance in 
court by the writ, and by the roll; by writ, when the 
ſheriff returns the writ ; by roll, when he hath a day by 
the roll, and the ſheriff returns not the writ, there the de- 
fendant, to ſave his freehold, and prevent loſs of iſſues, 
impriſonment, Sc. may appear by the day he hath by the 
roll. 1 I»f. 135. 

In real actions there are dies communes, common days; 
and in all ſummons there muſt be 15 days after the ſum- 
mons before the appearance : and before the ſtatute of 
articuli ſuper chartas, in all ſummons and attachment in 
plea of land, there ſhould be contained 15 days. 1 Inft. 
134. As to offences in B. R. if the offence be com- 
mitted in another county than where the court fits, and 
the indictment be removed by certiorari, there muſt be fif- 
teen days between every proceſs and the return thereof ; 
but if it be committed 1n the ſame county where the bench 
fits, they may fit de die in diem; but this they will very 
rarely do. Jbid. There is a day called dies ſpecialis, as 
in an aſſiſe in the King's Bench or Common Pleas, the 
attachment need not be 15 days before the appearance 
otherwiſe it is before juſtices aſſigned : but generally in 
aſſiſes the judges may give a ſpecial day at their pleaſure, 
and are not bound to the common days; and theſe days 
they may give as well out of term as within, 

There is alſo a day of grace, dies gratiæ, and generally 
this is granted by the court at the prayer of the demandant 
or plaintiff, in whoſe delay it is : but it is never granted 
where the King is party, by d prier of the tenant or de- 
fendant; nor where any lord of parliament, or peer of 
the realm is tenant or defendant. And ſometimes the 
dey that is quarto die poſt, is called dies gratiæ, for the ve- 
ry day of return is the day in law, and to that 'day the 
judgment hath relation, but no default ſhall be recorded 
till the fourth day be paſt ; unleſs it be in a writ of right, 
where the law alloweth no day but the day of the return. 
1 Inſt. 135. ö 

There are ſeveral return days in the terms; and if ei- 
ther of them happen upon a Sunday, the day following is 
taken inftead of it; for Sunday is dies non juridicus; and 
ſo is Aſcenſion- day in Eaſter term, St. John Baptiſt in Tri- 
nity term, All Saints and All Souls in Micbaelmas term, 
and the Purification of the Virgin Mary in Hilary term. 
2 Inſt. 264. | 

Days in Bank are days ſet down by ſtatute, or order of 
the court, when writs ſhall be returned, or when the 
party ſhall appear upon the writ ſerved. Stat. 5 1. H. 3. 
fot. 2. & flat. 3. 32 Hen, 8. cap. 21. And by the 


* 
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ſtatute de 8 21 H. 3. the day increaſing in the 
leap- year, and the day next going before are to be ac. 
counted but one day. It is commonly ſaid that the 
of My prius, and the day in Bank, is all one day; but th. 
is to be underſtood as to pleading, not to other purpoſes 
1 Inft. 135. If a defendant appears, and the court gives 
a day to another term; at which day he makes default, 
no judgment ſhall be given, but proceſs ſhall be award. 
ed in this caſe. 2 Danv. Abr. 476. But after iſſue 
found for the plaintiff at the Nifprmes, if a day be given 
in Banco, and the defendant makes default, judgment 
ſhall be given againſt him. 7d. 477. 

To be diſmiſſed without day, is to be finally diſmiſſed 
the court: and when the juſtices before whom cauſes were 
_—_— do not come on the day to which they were 
continued, whether ſuch abſence be occaſioned by death, 
or otherwiſe, they are ſaid to be put without day : but may 
be revived, or re- continued by re-ſummons, re. attach. 
ment, Cc. 2 Hawk, P. C. 300. Vide 1 El. 6. c. 7. Alſo 
by the Common law, all proceedings upon any indict. 
ment, Sc. whereon no n Nos had been given, were 
determined by the demiſe of the King, and nothing re. 
mained but the indictment, original writ, Sc. which were 
put without day, till re-continued by re- attachment to 
bring in the defendants to plead de novo: though this is 
remedied by Stat. 4 C 5 M. 3. c. 18. and 1 An. c. g. by 
which ſuch proceſs, Sc. are to continue in the ſame 
force after the King's demiſe, as they would have done if 
he had lived. 

In action of treſpaſs, if the day laid in the declaration 
be either before or after the actual day on which the treſ. 
paſs is committed, it is not material, if a treſpaſs be 
3 Co. Lit. 283. 4. But N. B. The day laid muſt 

before the firſt day of that term ot which the declara- 
tion is intituled, or if the treſpaſs be committed within 
the term, there muſt be a ſpecial memorandum of ſome 
particular day, (if by bill) or of ſome general return day, 
(if in C. P. or B. R. by original writ) ſubſequent to the 
day whereon the treſpaſs was committed: and fo as to 
other actions, where the cauſe of action ariſes within the 
term, 

See further as to Day in Bank, Black. Com. 3 V. 277. 
Day in Court, id. 316. Day of Grace, id. 278. 

DAY-LIGHT. In reſpe& to day-ligbt, before ſun- 
ring and after ſun. ſetting, is accounted part of the day 
by the Common law; as to robberies committed in the 
day-time, when the hundred is liable. 7 Rep. 6. The law 
regularly rejects all fractions and diviſions of a day, 
for the incertainty. 5 Rep. 1, 1 Inſt, 135. See Cen- 
putation. 

DAY-RULE. See Day-writ. - 

DAY-WRIT. The King may grant writ of warran!is 
diei to any perſon, which ſhall ſave his default for one day, 
be it in plea of land, or other action, and be the cauſe true, 
or not; and this by his prerogative, quod nota. Br. Pre. 
rogative, pl. 142. cites F. N. B. 7. 

Tis againſt law to grant liberty to priſeners in execu- 
tion, by other writs than day-2writs, (or rules); but they 
ſhall have as many day-wwrits as ſhall be needful for at- 
tendance on commiſſioners, to whom the cauſe. being 
matter of account was referred, and that without paying 
any fees, either for making or ſealing them. Chen. Ke. 
67. 9 Car. 1. Regault. v. Clobery. 

No priſoner committed by B. R. ought to have the be- 
nefit of the day-rule of going abroad in term time, for 
their impriſonment is their puniſhment for their con- 
tempt, or miſbehaviour. 2 Show. 88. pl. 80. Hill. 31 
& 32 Car. 2. B. R. The King v. Deane. 

One in execution had a habeas corpus from the Lerd 
Keeper (which they call a day-writ) returnable three 
four days after its teſte. By virtue of this writ, he went 
to the wine-licence office, but never to any inn © 
court or Chancery, or to the Lord Keeper's, and this in 
the vacation. Per Pemberton Ch. J. This is a habeas 
out of Chancery, which they may ſend at any dme, 
and by virtue of the King's writ, the party was brought 
out of the priſon-houſe, and that is juſtifiable. Then 
all the day, ſo long as there was a keeper with bim, he wat 
in cuſtody ſkill, and returning to priſon at night, it 5 
well enough, and no eſcape ; though Chancery may — 


mine the contempt, that is nothing to B. R. 2 
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298. pl. 299. Paſeh. 35 Car. 2. B. K. Harwood v. 
Manlove | 


A priſoner taken on an eſcape warrant before the fitting 
of the court the ſame day, ſhall be diſcharged, if his name 
as entered with the clerk the night before; but not if it 
was entered the ſame morning only ; and in the firſt caſe 
the proſecutor ſhall be committed. 8 Med. 80. Trin. 
8 Geo. Wilkinſay v. Matthews. 5 

of the name in the petition for a day rule, ſigni- 
fes little, unleſs it be read in court. 8 Mod, The King 
1. Dunbar, 240, 241. 

DAYS-MAN, In the North of England, an arbitrator, 

or elected TR is uſually termed a dies-man, or days-man, 


and Dr. Hammond faith, that the word day in all idioms 
ſignifies judgment. | 
DAYER A, Dairy, from day, deie, Sax. „ Was at 


frſt the daily yield of milch-cows, or profit made of them 
In Lorrain and Champaignthey uſe the word dayer, for the 
meeting of the day-labouring peopleto give an account of 
their daily work, and receive the wages of it. A dairy 
in the North is called milkneſs ;, as the dairy-maid is in all 

a milk-maid : ſhe is termed androchia by Fleta, lib. 2. 
cap. 87. Compotus Henrici D. & Johannæ uxoris ſue 
4 omnibus exitibus & proventibus de dayri domini prioris de 
Burnceſtre. Paroch. Antiq. 548. 

DAYWERE OF LAND. As much arable land as 
could be plough'd up in one day's work ; or one journey, 
az the farmers {till call it. Hence any young artificer 
who aſſiſts a maſter workman in daily labour, 1s called a 
journeyman. — Confirmavi abbati & conventui de Rading, tres 
acras & fm daywere de terra arabili. Cartular. 

ing. MS. f. go. 

DEADLY F EUD, Is a profeſſion of an irreconcilea- 
ble hatred, till a perſon is revenged even by the death of 
his enemy. It is mentioned i Stat. 43 El. c. 13. And 
ſuch enmity and revenge were allowed by the old Saxon 
laws ; for where any man was killed, if a pecuniary ſa- 
tisfaction was not made te the kindred of the lain, it was 
lawful for themto take up arms againſtthe murderer, and 
revenge themſelves on him: and this is called deadly feud , 
which it is conjectured was the original of an appeal. Blount. 
Vide Feud, and Black. Com. 4 V. 243. 

DEAD PLEDGE, (mortuum vadium) A pledge of 
lands or s. See Mortgage. 

DEAF, DUMB, and BLIND. A man who could 
neither ſpeak nor hear committed felony, and was arraign- 
ed and therefore was commanded to priſon. Br. Corone, 
þ! 216. cites 26 Edw. 3. 

One was indicted for the death of a man, who could 
neither ſpeak nor hear, and the court was in doubt what 
to do with him, Sc. wherefore they thought that he 
ſhould be remanded to priſon. Thel. Dig. 6. lib. 1. c. 7. 
cites 26 . 27. | 

One who bad made his will, and became ill, and (as it 
ſeems) had loft bis ſpeech ; the ſame will was delivered 
into his hands, and it was ſaid to him, that be ſhould de- 
liver it to the vicar, if it ſhould be bis laſt will, otherwiſe 
be ſhould retain it; and he delivered it to the vicar, and 
this was beld a good will. Thel. Dig. 6. lib. 1. cap. 7. 
l. : cates 44 Aſſ. 36. 5 both ſenſe 

t appearing by oath that the defendant was enſe- 
leſs ay. = — yo could not inſtruct his counſel 
to draw his anſwer ; it was ordered that no attachment, or 
other 2 of contempt, ſhould be awarded againſt 
the defendant for not anſwering, without ſpecial order of 

2 Cary's Rep. 132. Cites 22 Elz. Alam v. 
nuit b. 

One that is deaf and wholly deprived of his hearing 
cannot give, and ſo one that is dumb and cannot ſpeak. 
Yet (according to the opinion of ſome) may conſent 


by figns and nods ,, but it is generally held, that he that is 
auſe he cannot conſent to 


dumb cahnot make a gift, 
it. Co. Inft. 107. But generally thoſe who are deaf 
and dumb can, in ſome meaſure, converſe with people 
cquainted with them by ſigns, with the fingers, Se. 
retore qu. if a gift by ſuch a one would not be 
8 to, by ons acquainted with his ſigns, if 


Nat ah 
tis Heat are unintereſted * See the laſt caſe under 


Do B A 

If a blind man has underſtanding, he may deliver # 
deed ſealed by him. Jenk. 222. pl. 75. ad finem. | 

The lord ſhall have the cuſtody of a copybolder that is 
deaf and dumb; for elſe he ſhall be prejudiced in his rents 
and ſervices, and adjuged for the grantee of the lord 
againſt the prochein amy of the copyholder. Cro. F: 
105. pl. 43. Mich. 3 Jac. B. R. Eavers v. Skinner. 

A dumb man ordered to anſwer upon interrogatories, by 
Mr. Colcheſter. Toth. 237. cites 14 Gar. Harcourt v. 
Roberts. 2 F | 
One born deaf and dumb, who ſignified by ſigns that 
ſhe underſtood what ſhe was about to do, was allowed to 
levy a fine of lands; by Brideman Ch. J. & al juſtices: 
Cart. 53. Trin. 18 Car. 2.C. B. Martha Ekiat's caſe; 

DEAFFORESTED, This word ſignifies &/charged 
from being foreſt ; or that is freed and exempted from the 
foreſt laws. 17 Car. 1. c. 16—Johannes Dei gratia, &c. 
Volumus & firmiter præcipimus quod foreſta deBrerewood & 
homines in illa manentes & hæredes eorum ſint deafforeſtati 
inperpetuum c. Dat. 13 Martii anno Regni naſtri 8. — 
There is likewiſe deawarranata, as well as was gn ; 
which is when a warren is diſwarrened, or broke up and 
laid incommon. King Henry the Third, in a charter to 
the citizens of London, grants to them. Quod teta war- 
rena de Stanes cum pertin. ſuis fit dewarrenata & deafforeſ- 
= in perpetuum. Placit. temp. Ed. 1. and Ed. 2. MS. 
ol. 144. | 

DEAN. (decanus, from the Greet alu, decem) Is an ec- 
cleſiaſtical governor or dignitary, ſo called, as he preſides 
over ten canons or prebendaries at the leaſt. And we call 
him a dean, that is next under the biſhop, and chief of 
the chapter, ordinarily in a cathedral church, the reſt of 
the ſociety being called capitulum, the chapter. As there 
are two foundations of cathedral churches in England, the 
old and the new, the new erected by King Henry VIII. 
ſo there are two means of creating thoſe deans : for thoſe 
of the old foundation, as the dean of St. Paul's, York, Gc. 
are exalted to their dignity much like biſhops ; the King 
firſt ſending out his conge d'elire to the chapter to chooſe | 
ſuch dean, and the chapter then chooſing, the King after- 
wards yielding his royal aſſent, and the biſhop confirming 
him, and giving his mandate to inſtal him : thoſe of the 
new foundation, whoſe deaneries were tranſlated from pri- 
ories and convents, to dean and chapter, as the deans of 
Canterbury, Durham, Ely, Norwich, Wincheſter, &c. are 
donative, and inſtalled by a ſhorter courſe, by virtue of 
the King's letters patent, without either election or confir- 
mation: and are viſitable only by the Lord Chancellor, or 
by ſpecial commiſſion from the King: but the letters pa- 
tent are preſented to the biſhop for inſtitution, and a man- 
date for inſtalment goes forth. 1 Iuſt. 95. Davis 46, 47. 

There are ſome cathedral churches which never had 
a dean; as that of St. David and Landaff, where the biſhop 
is head of the chapter, and in his abſence the archdeacon: 
and there is alſo a dean without a chapter, ſuch as the 
dean of Battel in Suſſex : then there is a dean without a 
juriſdiction, as the dear of the Chapel Royal, &c. in which 
ſenſe this word is applied to the chief of certain peculiar 
churches or chapels. Speln. = 

There are four forts of deans ; a dean who hath a chap- 
ter, ſuch as the dean of Canterbury, Sc. A dean without 
a chapter, as the dean of Bocting, who hath a court and 
juriſdiction to hold plea of all eccleſiaſtical matters ariſing 
in ſeveral pariſhes within his peculiar; and who is con- 
ſtituted by commiſſion from thearchbiſhop of Canterbury, 
like to the dean gf the arches. The dean of Battel, founded 
by William the Firſt, ſtiled the Conqueror, who hath ec- 
cleſiaſtical juriſdiction within the liberty of Baztel, and is 
preſentable by the Duke of Montagu, and inſtituted and 
inducted by the biſhop of Chicheſter ; but not ſubject to 
his viſitation. And rural deans, who had firſt juriſdiction 
over deaneries, as every dioceſe is divided into archdea- 
conries and deaneries ; but afterwards their power was 
diminiſhed, and they were only the biſhops, ſubſtitutes to 
grant letters of adminiſtration, probate of wills, Se. 


good, | And now their office is wholly extinguiſhed, for the arch- 


deacons and chancellors of biſhops execute the autho- 
rity which rural deans had through all the dioceſes of 


England. 1 Nelſ. Abr. 596, 597. There are likewiſe 
| | | deputy 
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deputy deans and commendatory deans, who cannot confirm 
any grants, &c. But a commendatory dean may, with 
the chapter, chooſe a biſhop. And if a dean be elected 
biſhop, and before conſecration doth obtaindiſpenſationto 
hold his deanery in commendam, ſuch dean may well con- 
firm, Sc. for his old title remains, and therefore confir- 
mations, and other acts done by him, as dean, are good 
in law. Latch 237. 250. Palm. Rep. 460. 

A dean and chapter are the biſhop's council, to aſſiſt 
him in the affairs of religion, c. to conſult in deciding 
difficult controverſies, and conſent to every re which 
the biſhop ſhall make to bind his ſucceſſors, c. A dear 
that is ſolely ſeiſed of a diſtin poſſeſſion, hath an ab- 
ſolute fee in him as well as a biſhop. 1 Ivf. 325. A 
deanery is a ſpiritual promotion, and not a temporal one, 
though the dean be appointed by the King: and the dean 
and chapter may be in part fecular, and in part regular. 
Dyer 10. Palm. 500. As a deanery is a ſpiritual dig- 
nity, a man cannot be dean and prebendary in the ſame 
church. Dyer 273. See Chapter. | 

DEATH OF PERSONS, There is a natural death of 
a man, and a civil death: natural, where nature itſelf ex- 
pires, and extinguiſhes; and civil, is where a man is not 
actually dead, but is adjudged ſo by law; as where he en- 
ters into religion, &c. If any perſon, for whoſe life any 
eſtate hath been granted, remain beyond ſea, or is other- 
wiſe abſent ſeven years, and no proof made of his being 
living, ſuch perſon ſhall be accounted naturally dead; 
though if the party be after proved living at the time of 
eviction of any perſon, then the tenant, c. may re-enter, 

and recover the profits. Stat. 19 Car. 2. c. 6. And 
perſons in reverſion or remainder, after the death of an- 
other, upon affidavit that they have cauſe to believe ſuch 
other dead may move the Lord Chancellor to order the 

rſon to be produced; and if he be not produced, he 
mal be taken as dead; and thoſe claiming may enter, 
Se. 6 Aun. c. 18. 

A man, ſeiſed in fee of lands, made a leaſe in reverſion 
to L. D. for ninety nine years, to commence after the 
deaths of J. D. and E. D. who had then a leaſe in poſ- 
ſeſſion for the like term, if they or either of them ſo long 
lived: the plaintiff poſitively proved the death of J. D. 
but as to the death of E. D. the proof was that he had 
been reputed dead, and no body had heard of him for 
fifteen years paſt, and the defendant not being able to 
prove that he was alive at any time within ſeven years. 
this caſe was adjuged within the act 19 Car. 2. c 6. 
Carthew 246. In law proceedings, the death of either 
party, between the verdict and judgment, ſhall not be er- 
ror, ſo as judgment be entered in two terms. 17 Car. 2.c.8. 

A corporation never dies. Wilſ. par. 1. fo. 184. 

Where the plaintiff dies after a verdict and before the 
day in bank, though the entry of the judgment be right, 
yet a /cire facias muſt be ſued out before execution iſſue. 
Will. par. 1. fo. 302. Earl v. Brown. 

Warrant of attorney to confeſs a judgment to two, one 
dies before the judgment entered, leave given to the ſur- 
vivor to enter it up. Id. par. 1. fo. 312. Todd v. Dodd. 

If defen1ant dies before the time given to pleadexpires 
judgment ſigned afterwards is irregular. Id. par. 1. fo. 
315. Wallop v. Irwin. 

Where on the death of parties to a ſuit, the writ, c. 
ſhall abate, ſee 8& 9 V. 3. c. 11. and Abatement, Death 
of Judges, Sc. vide Day. +» | 

DE BENE ESSE. To take or do any thing de hene 455 
is in law ſignification to accept or allow it as well done for 
the preſent ; but when it comes to be more fully examined 
or tried, to ſtand or fall according to the merit of the thing 
in its own nature. As in Chancery, upon motion to have 
one of the leſs principal defendants in a cauſe examined as 
a witneſs, the court (not then thoroughly examining the 

juſtice of it, or not hearing what may be objected on the 
other ſide) will often orderfuchadefendanttobe examined 
de bene efſe, viz. That his depoſitions ſhall be taken, and 
allowed or ſuppreſſed at the hearing of the cauſe upon the 
full debate of the matter, as the court ſhall think fit; 
but in the interim they have a well being, or conditional 
allowance. 3 Cro. 68. Where a complainant's witneſſes 
are aged, or ſick, or going beyond ſea, whereby the 
plaintiff thinks he is in danger of loſing their teſtimony, 
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the court of Chancery will order them to be Examined 7; 
bene eſſe; ſo as to be valid, if the e hath not an 
opportunity of examining them afterwards ; as if they 
die before anſwer, or do not return, &c. In either of 
which caſes, the depoſitions taken may be made uſe of in 
the court of Chancery, or at law : but if parties are alive 
and well, or do return, &c. after anſwer, theſe depoſi- 
tions are not to be of force, for the itneſſes muſt be re- 
examined. Pra#iſ. Attorn. edit. 1. Fa 232. 

So alſo at Common law, the judges frequently take 
bail de bene eſe, that is, to be allowed or diſallowed upon 
the exception, or approbation of the plaintiff's attorney; 
however, in the interim, they are good, or have a con- 
ditional allowance. Cowell, Declarations likewiſe are 
ſometimes delivered de bene eſſe. See the books of practice. 
And ſee further Black. Com. 3 V. 383. | 
DEBENTURE. A ſoldier's debenture, (/tipendiz 
debita) is in the nature of a bond or bill, to charge the go 


ſum due upon the auditing the account of his arrears: it 
was firſt ordained by an act made during Olivers uſurpa- 
tion, anno 1649, and is mentioned in the act of oblivion, 
12 Car. 2. cap. 8. They uſe debentures likewiſe in the 
Exchequer ; and debentures are given tothe King's /ervants, 
for the payment of their wages, board wages, Sc. Alſo 
there are cuſtom-houſe debentures, Se. 
DEBET & DETINET, Are Latin words uſed in the 
bringing of writs and actions. And an action ſhall be 
always in the debet & detinet, when he who makes a bar- 
gain or contract, or lends money to another, or he to 
whom a bond is made, bringeth the action againſt him 
whois bounden, or party to the contract and bargain, or 
unto the lending of the money, Sc. But if a man ſells 
to another a horſe, &c. if he brings debt for the horſe, 
the writ muſt be in the d9:net only. New. Nat. Br. 119. 
In debt againſt huſband and wife, for a debt due from 
the wife before coverture, the writ ſhall be in the debet 5 
detinet : fo in debt againſt or for ſucceſſors, in reſpect of 
obligations made to the predeceſſor, c. id. Debt againſt 
an heir, is to be in the debet & detines, or it will be naught; 
if an heir be to bring debt, it ſhall be in the detinet : and 
if a man be bound to another, and makes his executor, and 
dies, if the money due in the time of the teſtator be re- 
fuſed to be paid by the executor, the action muſt be 
brought againſt him only in the deinet; and ſo in all actions 
brought by executors as executors, though the duty accrued 
in their own time. But debet & detinet lies by an exe- 
cutor on his own contract: and if a leſſee for years 
makes his executor and dies, ſor rent due after the teſta- 
tor's death, there the action ſhall be in the debet & detr- 
net. It is the like law in caſes of adminiſtrators, as it 1s 
not certain what ſhall be recovered, only according to the 
aſſets. 5 Rep. 31. An executor upon a devaſtavit ſhall 
be charged in the debet & detinet, the action being upon 
a judgment. 1 Lill. Abr. 399. In action ge an 
rivity of contract; or action of eſcape, it muſt be brought 
in the detiuet. Cro. Jac. 545, 685. But for an eſcape on 
meſne proceſs, caſe lies. See Debt and Executor. 
DEBET & SOLET, Are alſo formal words made 
uſe of in writs : and ſome writs have theſe words in tifem 
which ought not to beomitted. Likewiſe according to the 
diverſity of the caſe, both debet and ſolet are uſed, or deve! 
alone: as a quod permittat may be in the debet & ſolel, of 
in the debet only, as the demandant claims. And if a 
perſon ſues to recover any right, whereof his anceſtor was 
diſſeiſed by the tenant of his anceſtor, then he uſeth the 
word debet alone in his writ, becauſe his anceſtor only 
was diſſeiſed, and the eftate diſcontinued : but if he ſue 
for any thing that is now firſt of all denied him, then bc 
uſeth debet & ſolet, by reaſon his anceſtor before him, 
and he himſelf uſually enjoyed the thing ſued for, 
until the preſent refuſal of the tenant. Reg. Orig. 140, 
The writ of ſea molendini is a writ of right, in the 42h 
& ſolet, Sc. F. N. B. 98. 

DEBT, (debitum) In common parlance is a ſum of mo- 
ney due from one perſon to another. And if an action 
be brought and plaintiff recovers judgment, he bo al 
our law take either the perſon, or his real or perton 
eſtate in execution, i. e. the moiety of his real eſtate, ber 
the whole of the perſonal, if not more than ſufficient 107 


| | 6? 


yernment- to pay the ſoldier creditor, or his aſſigns, the 
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the ſum recovered and charges. It may 
r to obſerve, that the firſt hint of attach- 


2 
not be t 
ing moveabies, 
— Canon law. Robert. 
In the 


of money, 
by contr 
the day agreed 
debt again: ay 
an 7 
== ah. 5 brought for it : 
money for a thing which he hath bo gl t; 
takes bond for the money, the contract is diſcharged, ſo 
that he ſhall not have action of debt upon the contra, 
but on the bond. New Nat. Br. 268. 
Herein it is to be conſidered, 


whom, it may be brought. 


debet and detinet, and where in the detinet only, 
III. Ho it may be extinguiſhed. 


whom, it may be brought. 


and B. gives a receipt to A. teſtifyin 
ceipt of the 20l. but doth not promi 


2 


propoſition ? for if it be a bond A 
of 40 l. double the ſum) conditione 


muſt be carefully attended to ; and ſee Co. Lit. 292. b. 


4 


not agreed on, there lies action of the caſe only, or ſpec 


vage his law: in action of the caſe brought upon pro- 


ſo doth action on the caſe. 1 Lill. 403. If goods or mo- 
nc} are delivered to a third perſon for my uſe I may have 
ation of debt or account for them. 2 Danv. 404. 

re money is delivered to a perſon, to be re- delivered 
= the property is altered, and debt lies : but where 
a horſe, or any goods are thus delivered, there detinue 
— becauſe the property is not altered; and the thing is 
. whereas money is not. Owen 86. 1 Nel. Abr. 


his gueſt, Se 
li ſervice beyond ſea. 9 Rep. 87. 
=p a maſter upon the 4: 


to the maſter's uſe, or be by 


for the recovery of a debt was taken from 
Hiſt. Emp. Charles V. 1 V. 316. 
legal ſenſe of the word, debt is ſaid to be an ac- 
tion which lieth where a man oweth another a certain ſum 
by obligation, or bargain for a thing ſold, or 
act, c. and the debtor will not pay the debt at 
then the creditor ſhall have action of 
{| him for the ſame. And if money be due 
action of debt only lies; for no other 
if a man contract to pay 
ught ; and the ſeller 


I. In what caſes it will lie, and by whom, and againſt 
Il. In what manner it may be brought, as where in the 


I. In what caſes debt will lie, and by whom, and againſt 


If one binds himſelf in a ſingle obligation, or with con- 
dition, to pay money at a day; or to deliver corn, or the 
like, and do not perform it accordingly, the obligee may 
bring action of debt for it. F. N. B. 120. A man ac- 
knowledges by deed, that he hath ſo much of the money 
of J. S. due to him in his hands; here debt may be 
brought , and debt will lie on a talley ſealed. F. N. B. 
122. 1 H. 6. 55. A. delivers 20l. to B. to buy goods, 
the delivery and re- 
to deliver the goods 
Cc. A. may maintain debt upon this receipt. Dyer 20. 
2 Bulſt. 256. If a man be bound by bond to pay 20 J. 
in manner following, viz. 10. at one day, and 10 l. at 
another day, action of debt will'not he till after the laſt 
day, it being an intire duty : but if one binds himſelf to 
pay A. B. 10l. at one day, and 10l. at another, after the 
firſt day action of debt lies for 101. being a ſeveral duty 
2 Danv. Abr. 501. Sed. qu. as to the firſt part of the 

ment of 20l. (or 
or payment of 10ʃ. 
atone day, and 10 J. at another, the bond is forfeited 
in law, on nonpayment of the firſt 10/. Therefore the 
nature of the bond, and of the condition, (if there is any) 


If Lagree with a taylor for a certain price to make me a 
ſuit of clothes, the taylor may have a general action of 
debt againſt me for the money; though if the price is 
ial 
ation of debt upon the ſpecial contract, which the law 
may imply on a quantum meruit. Wood's Inſt. 544. And 
debt may be made action on the caſe, by proving money 
lent, or goods delivered, c. whereupon promiſe of pay- 
ment is implied in law. A man owes another a ſum of 
money, and hath his note under hand, without ſeal, ac- 
uon of debt on a mutuatus lies; but the defendant may 


mile of payment, the defendant cannot wage his law. 4 
Re. 93. Action of debt lies upon a parol contract, and 


Debt vill lie againſt him that lodges or tables with an- 

5 by an inn-keeper for the lodging and victuals of 
A ſervant for his wages, though he do 
Debt lieth not 
of the ſervant, unleſs it 
his agreement. Dock. 
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& Stud. 137. Action of debt lies againſt the huſband, 
for goods which were deliveredor fold to the wife, if they 
comt to the uſe of the huſband. 1 Lill. 400. If one 
delivers meat, drink; or clothes, toan infant, and he pro- 
miſes to pay for them, action of debt, or on thecaſe, will 
lie againſt the infant. Though debt may not be brought 
r an account ſtated with an infant: and what is deli- 
vered muſt be averred to be for the neceſſary uſe of the 
infant. 1 Lill. Ar. 401. That is in the plaintiff's re- 
plication, ſuppoſing the defendant pleads infancy. An 
attorney ſhall have action of debt againſt his client, for 
money, which he hath paid to any perſon for tlie client, 
for coſts of ſuit; or unto his counſel, Sc. | 

On a bond, debt lies againſt the heir of an obligor, who 
has lands by deſcent, if the executors have not ſufficient 
and the obligee may bring his action againſt the heir or 
executor, although the executor have aſſets. Ander/. 7: 
An heir mediate may be ſued in debt as if he were im- 
mediate heir, &c. Though the heir may not bring 
action of debt for a debt due to his anceſtor ; if it be by 
ſpecialty, by which the party is bound to pay it to him 
and his heirs, the executor ſhall nevertheleſs. have the 
action. Dyer 368. F. N. B. 120. Action of debt lies 
not againſt executors, upon a ſimple contract made with 
the teſtator. 9 Rep. 87. But debt will lie for the ar- 
rearages of an account againſt executors, of receipts by 
the teſtator. 2 Danv. 497. 

Before the ſtatute 32 1 8. c. 37. the heirs or executors 
of a man ſeiſed of a rent: ſervice, rent charge, Sc. in 
fee · ſimple, or fee- tail, had no remedy for the arrearages 
incurred in the life-time of the owner of ſuch rents; but 
by that ſtatute, the executors and adminiſtrators of te- 
nants in fee · ſimple, fee- tail, or for life, of any rent, ſhall 
have action of debt for all arrearages of rent due in the 
life of the teſtator. 1 Uf. 162. 2 Danv. 492. 

A feme ſole ſeized of a rent in fee, Sc. which is be- 
hind and unpaid, takes huſband, and the rent is behind 
again, and then the wife dieth; the huſband by the Com- 
mon law ſnould not have the arrearages before the mar- 
riage, but for the arrears becoming due during the co- 
verture, he might have action of debt. Now by the Stat. 
32 Hen. 8. c. 37. the huſband ſhall have the arrears due 
before marriage, and he hath a double remedy for the 
ſame. 1 Iyſt. 162. At the Common law, debt lies not 
for rent upon a leaſe for life, (though it doth on a leaſe 
for years) but the remedy is aſſiſe, if the plaintiff have 
ſeiſin, or by diſtrels. 3 Rep. 65. 

But by Stat. 8 Ann. cap. 17. Any perſon, having rent 
in arrear upon any leaſe for life or lives, may bring action 
of debt for ſuch rent, as where rent is due on a leaſe for 
years. Action of debt will lie againſt a leſſee, for rent 
due after the aſſignment of the leaſe; for the perſonal pri- 
vity of contract remains, notwithſtanding the privity of 
eſtate is gone. 3 Rep. 22. But after the death of the 
leſſee, it is then a real contract, and runs with the land. 
Cro. Eliz. 555. When a leaſe is ended, the duty in re- 
ſpect of the rent remains, and debt lieth by reaſon. of 
privity of contract between leſſor and leſſee. 2 Oo. 227. 
1 Nelſ. Abr. 604. If debt be brought by an executor 
for arrears of rent ended, it is local ſtill, and muſt be laid 
where the land lies. Hob. 37. Action of debt may be 
had againſt the Igſee in any place; but if it be brought 
againſt an af/ignee, it muſt be where the land lieth: and 
upon the privity of contract, it is to be brought againſt 
the leſſee where the land is. Latch 197, 271. 2 Leon. 
c. 28. 

Debt for rent on a leaſe againſt aſſignee is local. See 
the caſe of Barker v. Dormer, Shower, IV. (the 2d in 
point of time) fo. 191. Sc. an excellent caſe, containing 
much uſeful learning on the locality of actions; Sc. 
contra in debt and covenant. 

In ſome caſes action of debt will lie, although there be 
no contract betwixt the party that brings the action, and 
him againſt whom brought; for there may be a duty 
created by law, for which action will lie. 2 Saund. 343, 
366. Debt lieth againſt a ſheriff, for money levied in 
execution. 1 Lill. Abr. 403. Action of debt lies againſt 
a gaoler for permitting a priſoner committed in execution 
to eſcape; becauſe thereupon the law makes the gaoler 

Xxx debtor: 
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debtor : but where the party is not in execution, there 
action on the caſe only hes for damages ſuffered by the 
| eſcape. 1 Saund. 218. 1 Lill. Abr. 402. 

A perſon may have debt upon an arbitrament: alſo 
debt lies for money recovered upon a judgment, Sc. And 
upon a recovery in the ſuperior courts at Meſtminſter, he 
muſt bring the action in Middleſex, the record being 
there, but a ſci. fac. to execute judgment, muſt be where 
the original was, and follow it. New. Nat. Br. 267, 
268, Scr. When judgment is had in the King's Bench, 
and a writ of error brought in the Exchequer chamber, or 
in Parliament; yet an action of debt will lie on the 
judgment: in this caſe, if the plaintiff levies part of his 
money by elegit; he may likewiſe bring debt for the re- 
ſidue. 1 Sid. 236, 184. If. a man recovers debt or da- 
mages in London, on action brought there by the cuſtom 
of the city, which lies not at Common law ; when it is 
become a debt by the judgment, action of debt lies in the 
courts at Weſtminſter upon this judgment. 2 Danv. 


449. 
Aion of debt will lie for breach of a by-law ; or for 
amercement in a court-leet, Sc. 1 Lill. 400. Andac- 
tion of debt is ſometimes grounded on an act of parlia- 
ment; as upon the 2 Ed. 6. c. 13. for not ſetting out 
tithes: the 27 El. c. 13. againſt the hundred for a rob- 
bery, Sc. Againſt phyſicians in London, for practiſing 
without licence, by 14 & i5 H. 8. c. 5. By aſſignees of 
a commiſſion of bankrupt. 1 Fac. 1. c. 15, &c. A col- 
lege ſhall have action of debt for commons of any ſtudent 
adjudged Paſch, 9 Fac. B. R. The inns of court, parti- 
cularly the Inner and Middle Temple, take bonds in the 
name of their treaſurer, Sc. of ſtudents, in which, ge- 
nerally, two gentlemen of the ſociety are bound as ſure- 
ties. - For debt to a biſhop, or parſon, after his death, 
his executors ſhall have the action: but of a dean and 
chapter, mayor and commonalty, &c. the ſucceſſors are 
intitled to the action of debt. F. N. B. 120. Action of 
debt lies on a recogniſance; ſo upon a ſtatute merchant, 
it being in nature of a bond or obligation : but it is 
otherwiſe in caſe of a ftatute ſtaple. 2 Danv. 497. 

In REY this action, it is the general rule, that the 
party himſelf, to whom the debt is originally due, whilſt 
he doth live muſt bring the action; and after his death, 
his executors, &c. And the action muſt be brought 
againſt the party himſelf that doth originally owe the 


debt, whilſt he is living; and after his death, it may be | 


brought againſt the executor, if he make any; or other- 
wiſe againſt the adminiſtrator ; and if the ordinary ap- 
point none, againſt the ordinary himſelf ; and if he ho 
poſſeſſed of the goods, againſt his executor, &c. And 
alſo againſt executors of executors in infinitum. Dyer 24, 


471. 3 Rep. 9. 2 Brownl. 207. 


II. In <vhat manner it may be brought, as where in the 
debet and detinet, and where in the detinet only. 
See Diviſion I. 

In debt, if it be demanded by original, the proceſs is 
ſummons, attachment and diſtreſs; and upon a default of 
ſufficiency, on a nibil returned, proceſs to the outlawry, 
Sc. And the judgment in debt, where the demand is in 
the debet & detinet, is to recover the debt, damages and coſts 
of ſuit; and the defendant in miſericordia: but if a defendant 
denies his deed, then a capias pro fine iſſues. 1 Sbep. Abr. 
52.3. (now out of uſe.) The defendant in debt pleads a re- 
leaſe if at the trial he makes default, the plaintiffſhall have 
judgment for his debt, without a verdict: contra, if dureſs 
or payment had been pleaded. Fenk. Cent. 68. Where 
the plaintiff in debt declares on ſome ſpecialty, or con- 
tract for a ſum of money, it muſt be certainly demanded, 
-and no other; and the demand can't be of a leſſer ſum, 
but it muſt be ſhewn how the remainder was ſatisfied : 
but in an action upon a ſtatute, that gives a certain ſum 
for the penalty ; though leſs be recovered than the plain- 
tiff lays, it will be good. Cro. Fac. 498. If action of 

debt is brought on a ſpecialty, bill, bond, leaſe, &c. 
the ſeveral writings muſt be well conſidered by which the 
plaintiff warrants his action, and the ſum due is to be 
rightly ſet forth; and if it be debt for rent, the time of 
commencement, and ending, &c. Alſo in debt on ac- 
count, the attorney muſt know when the accounts were. 
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made up, and before whom; what the party was to ac. 
count for, and time when, which are to be laid in the 
declaration, c. Comp. Attorn. 28. In debt on ſingle 
bill the defendant may plead payment (before the action 
brought) in bar: and pending an action, on bond, . 
the defendant may bring in principal, intereſt and coſts: 


and the court ſhall give judgment to diſcharge the defen. 


dant. Stat. 4 & 5 Ann. c. 16: 

If the action be brought for money, it muſt be in the 
debet & detinet ; but if goods or chattels, it muſt be in the 
detinet only. 50 E. 3. 16. 1 Rel. Abr.—If an execy;y 
brings debt for any thing in right of his teſtator, it muſt 
be in the detinet only. Moor 566: 1 Roll. 4tr, 609 
603, | ; 

So if an executer recovers in an action of debt upon a 
contract, and afterwards brings debt upon the judgment, 
it muſt be in the detinet. 
be underſtood if he ſues in ſuch ſecond action, as execytyr, 

If an executor brings an action upon an obligation made 
to the teftator, where the day of payment incurred after 
the death of the teſtator, yet the writ ſhall be in the 4 
tinet only, for he brings the action as executor. Lane 80. 
S. P. 20 H. 6. 5. 1 Roll. Abr. 602. S. C.- | 

So if a man binds himſelf to the teſtator to pay him 
1007. when ſuch a thing ſhall happen; if it happens after 
the death of the teſtator, yet the writ by the executor ſhall 
be inthe detinet only. 20 H. 6. 6. 1 Roll. Abr. 602, 

If a rent be granted to another for years, the executcy 
of the grantee ſhall have an action for the arrearages of 
this rent incurred after the death of the teſtator in the 4. 
tinet only, for he had it as executor. 11 H. 6. 36. 1 
Roll. Abr. 602. | 

So if leſſee for 20 years leaſes for ten years rendering 
rent, and dies, his executor or adminiſtrator ſhall have 
action for the rent incurred after the death of the teſtator 
in the detinet only. 1 Roll. Abr. 603. 

If in an account an executor recovers a debt due to his 
teſtator, in action for the arrearages thereupon, the writ 
ſhall be in the det inet only, for though the action is con- 
verted into a debt by the account, yet it is the ſame thing 
which was received in the life of the teſtator. Cxo. Eliz. 
326. Cro. Jac. 545. 5 Co. 31. 

If the executor ſells thegoods ofthe teſtator for a certain 
fum, he ſhall have action for this in the debet & delinet, 
1 Roll. Ar. 602. 

If an executor having lands by an extent upon a ſtatute 
made to the teſtator, and naming. himſelf executor, by 
deed leaſes them for three years, rendering rent, Cc. if 
an action is afterwards. brought by him for this rent, 
it muſt be in the debet & detinet, hecauſe it is founded 
upon his own contract. Lane 80. Cro. Jac. 685. 
Winch, 80. S. C. Brown 205, 1 Med. 185. S. P. 

So an executor, being leſſee for years of a rectory in the 
right of the teſtator, may have action upon 2 E. 6. c. 1}. 
for not ſetting out tithes in the deber & detinet, becauſt 
founded upon a wrong in his cn time, and by the ſta- 
tute it is given to the party grieved. Cro. Jac. 545. 

Alſo Bon againſt an executcr ſhall be in the tine 
only, for he is chargeable no farther than he has aſſcts, 
11 H. 4. 16. 1 Roll. Abr. 603. a f 

In an action againſt an executor for rent, incurred in 
the life of theggſtator, the writ ſhall be in the delinet only, 
11 H. 6. 36. 1 Roll. Aör. 6 3. 

But if an action be brought againſt an executor for the 
arrearages of a rent, "reſerved upon a leaſe for years, and 
incurred after the death of the teſtator, the writ ſhall be 
in the debet & detinet, becauſe the executor is charged 
his oz poſſeſſion. 1 Roll. Abr. 603. Cre. Eliz. 711. 
Moor 566. 1 Brownl. 56. Cro. Fac. 411. 

If an action is brought againſt baren and ſeme, upon an 
obligation entered into by the feme, before marriage, it ſha 
be in the debet & detinet; for by the marriage all the per- 
ſonal goods and power of diſpoſing of the real eſtate are by 
law given the huſband, which he has to his ow? ule, 2" 
not as executors, who have them only to the uſe of anv- 
ther. 5 Co. 36. 3 Leon. 206. S. C. » * 

So if an action is brought upon a bond againſt the 
of the obligor, it ſhall be in the debet & detine!, beca 
he hath the aſſets in his own right. 5 Co. 36. 
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III. How a debt may be extingu ; dhe 

If a man accepts an obligation for a debt due by ſimple 
contract, this extinguiſhes the contract, but the, accept- 
ance of an obligation, for a debt due by another obligation, 


iſhed. 


is no bar of the firſt obligation. 13 H. 4. c. i. 1 Roll, 
Ar. 604. i. e. if between the ſame parties. 


In debt upon an obligation, the defendant cafinot plead 


for the ſeal of the party continuing, it muſt be diſſolved 
eo ligamine -=_ —_— ft. Hard. 332. 
But if the de 


t be due by ſimple contra#??, then he may 
plead nil debet, for it does not appear that there is any 
„ 

In debt for rent, if it be by deed, the proper plea is non 
ft faclum; bur if it be without deed, the defendant may 

lead non dimiſit, nothing in arrear, or that he never en- 
tered; alſo by the better opinion of the books, if the rent 
be due by indenture, the defendant may plead nil debet ; 
for an indenture does not acknowledge a debt like an ob- 
lgation, ſince the debt accrued by ſubſequent enjoyment. 2 
Inſt. 651, Hard. 332. | 

In debt for the arrears of an annuity granted for life, 
wil debet is no good plea, for the action is merely founded 
upon the deed, for without it no action can be maintained, 
and tho? by the death of the grantee the nature of the 
action is changed, the _— being determined; yet 
this proves not but that the action is founded upon the 
deed. Keilw. 147. 

But in debt for the arrears of a rent- charge, by vill de- 
viſed to the plaintiff*s wife for life, againſt the adminiſtra- 
tor of the occupier of the land, nil detinet is a good plea, 
for the will is no deed, nor wants any delivery ; adjudg- 
ed, and ſaid the action was not ſo much grounded upon 
the «ill itſelf as upon the fatute, by which men are en- 
abled by will to diſpoſe of their lands and rents iſſuing 
out thereof. Hard. 322. 

In debt upon 2 & 3 E. 6. c. 13. for not ſetting forth 

tithes, Not guilty, or nil debet are good iſſues. 2 Inf. 
onion wk M g 4 a good plea in this caſ 
ä on w ot guilty is a ea in this caſe is, 
becauſe by the Alon — is e with a tort, 
and if he is not guilty of the fort, he does not owe the 
debt. Soon the coal act, for not meaſuring with a law- 
ful meaſure, or not delivering the ingrain, &c. 6c. 
In debt upon a contract, the defendant cannot plead the 
contract was for a leſs ſum, or otherways than the plain- 
tiff has declared, and traverſe the contract in the decla- 
ration laid, but may wage his law. Moor 49. See farther 
Black. Com. 2 V. 464. 3 V. 153, Sc. 158, 9. 

DEBT TO THE KING. Under this word debitum, 
all _ due to the King are comprehended as all rents, 
fines, iſſues, amercements, and other duties received or le- 
vied by the ſheriff; for debt in the larger ſenſe ſignifies 
Whatever any man owes. 2 Inſt. 198. The King's debt is 
to be ſatisfied before that of a ſubject, and until his deb be 
paid, he may protect the debtor — the arreſt of others. 
1 It. 130. But by ſtatute, notwithſtanding the King's 

n, creditors may proceed to judgment againſt 

debter, with a ceſſet executio till the King's debtsbe paid. 

25 Ed. 3. S. 5.c. 19. Lands, Sc. of the King's debtor 
and accountant, may be ſold as well after his n as 
in his life-time : But if the accountant or debtor to the 
Aing had a quietus during his life, his heir ſhall be dif. 
charged of the debt. 27 Eliz. cap. 3. A perſon being 
i delt to the King, purchaſes a leaſe to him and his 
2 and dies: the term in the wife's hands is liable to 
debt, 2 Roll. Ar. 157. Though it is ſaid if he 
rchaſe lands to him and his wife for life, and to their 
iS; ſuch lands in the hands of the wife, are not ex- 
yew - the huſband's death, for the King's debt. 
if a tenant in tail, becomes indebted to the King, by 
rceipt of the King's money, or otherwiſe ; unleſs it be by 
® recogmſance, obligation, or other ſpecialty origi- 
2 ue tothe King, or ſome other to his uſe; and then 
the land in the ſa of the iſſue in tail ſhall not be 
extended: But it may, in either of thoſe four caſes. 7 
09. 21, 22. By the Common law, the King for his 
2 execution of the body, lands, and s of the 


— 
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ſhall not be levied on lands, where the goods and chattels 
of the debtor are ſufficient to levy the debt; for in ſuch 
caſe, the ſheriff ought nat to extend the lands and tene- 
ments of the King's debtor, or of his heir, c. 2 Inſt. 19. 
Alſo pledges ſhall hot be diſtrained; when the principal is 
ſufficient : Though in both caſes it muſt be made appear 
to the ſheriff; in the ohe, that thete are $ and chat- 
tels enough, and in the other; that the ſheriff may levy 
the King's debt on the principal. Did. Sheriffs having 
received the King's debts; upon theit next account are to 
diſcharge the debtors, on pain to forfeit treble value; and 
the ſheriffs art oe rallies to the King's debtors on pay- 
ment. Stat. 3 Ed. 1: c. 19; See Execution, and Black. 
4. 

The King's debtor committed by the court of Exche- 
quer to the Fleet, brought into B. R. by habias corpus, 
and ſurrendered in diſcharge of his bail, may be removed 
again to the Fleet by an habeas corpus from the Exchequer. 
Wilſ. Rep. Par. 1. fo. 248. Chitty's Caſe. 

DEBTEE EXECUTOR. If a perſon indebted to 
another makes his creditor or debtee his executor z or if 
ſuch creditor obtains letters of adminiſtration to his 
debtor ; he may retain ſufficient to pay himſelf before any 
other creditors whoſe debts are of equal degree. 1 Roll. 
Abr. 92%. Plowd. 543. Black. Com. 3 V. 18, Sc. 

DEBTORS. It is here held, that debt follows the 
perſon of the debtor, being on ſimple contract; and not of 
the creditor, as to actions brought, &c. 3 Keb. 163. 
Where a debtor is made executor of a will, the debt is ſaid 
to be aſſets, becauſe it is extinguiſhed not by releaſe, but 
in the way of legacy. 1 Salt. 303. By ſtatute 8 & g 
W. 3. c. 18. Two thirds in number and value of credi- 
tors might make compoſitions with debtors, and bind all 
the reſt ; making oath before a maſter in Chancery how 
their debts became due, Sc. But this act was repealed 
by g & 10V. 3.c. 29. and ſee 10 Ann. c. 20. There have 
been ſeveral ſtatutes for diſcharging poor inſolvent debtors 
out of priſon, where they have had no eſtate or effects to 
pay their creditors, c. See Priſoners: And ſee Robert. 
Hiſt. Emp. Char. V. 1 V. 254.5; c. for an hiſtory of 
the various antient modes of proceeding, by creditors, 
againſt their debtors. 

DEBTS, priority of. An executor or adminiſtrator in 
payment of debts, muſt obferve the rules of priority ; 
otherwiſe, on deficiency of aſſets, he muſt anſwer thoſe 
of a higher nature out of his own eſtate. And, fir, He 
may pay funeral charges and expences of proving the 
will or taking letters of adminiſtration, and the like. 
Secondly, Debts due to the King on record or ſpecialty, 
Third, Such debts as are by particular ſtatutes to be pre- 
ferred to all others; as the forfeitures for not burying in 
woollen, money due on poors rates, for letters to the 
poſt- office, and ſome others. Fourthly, Debts of record; 
as judgments, (docketted according to the ftatute 4 & 5 
W. & M. c. 20.) ſtatutes and recogniſances. Fifihly, 
Debts due on ſpecial contracts; as for rent, (for which 
the leſſor hath often a better remedy in his own hands, 
by diſtraining) or upon bonds, covenants, and the like 
under ſeal. Laſtly, Debts on ſimple contracts, viz. Upon 
notes unſealed, and verbal promifes. Among theſe ſim- 
ple contracts, ſervants wages are, by ſome, with -reaton, 
preferred to any other. Black. Com. 2 V. 511. 

DECEIT, (Deceptio) Is a ſubtle trick or device, where- 
unto may be drawn all manner of cratt and-collufion, 
uſed to deceive and defraud another, by any means what- 
ſoever, which hath no other or more proper name than 
deceit to diſtinguiſh the offence. Weſt. Symb. Sef?. 68. 
And there is a writ called Breve deceptionis that lies for 
one that receives injury or damage from him that doth 
any thing deceitfully in the name of another perſon ; which 
writ is eicher original or judicial. Reg. Orig. 112. Old 
Nat. Br. 50. Deceit is an offence at Common law, and 
by ſtatute : And all practices of defrauding or endeavour- 
ing to defraud another of his right, are puniſhable by 
fine and impriſonment ; and if for cheating, pillory, Sc. 
Serjeants, counfellors, attornies, and others, doing any 
manner of deceit, are to be impriſoned a year and a day; 
alſo pleaders by deceit ſhall be expelled the court. Stat. 3. 
Ed. 1 cap. 29. For obtaining money, &c- by falſe pre- 


By Magna Charta, 9 H. 3. c. 8. the King's debt | 


= 


tences, fee 30 Geb. 2. c. 24. lr 


We'> . "PE. 


D E C 


If a fine be levied by deceit ;, or if one recover land by | 


deceit, the fine, and the recovery, ſhall be void. 3 Rep. 
77. And if a man be attorney for another in a real ac- 
tion againſt the demandant, and afterwards by covin be- 


tween ſuch attorney and the demandant, the attorney | 


makes default, by which the land is loſt, the tenant who 
loſt the land ſhall have a writ of deceit againſt the attor- 
ney. F. N. B. 96. 
In a præcipe quod reddat, if the ſheriff return the tenant 
ſummoned, where he was not ſummoned, by which the 
© defendant loſeth his land by default at the grand cape re- 
turned; the tenant ſhall have a writ of deceit againſt him 
| who recovered, and againſt the ſheriff for his falfe re- 
turn; and by that writ the tenant ſhall be reſtored! unto 
his land again : And the ſheriff ſhall be puniſhed for his 
falſity. Bid. 97. If a man bring a writ of deceit againſt 
him that recovers in the firſt action, and the ſheriff return 
him ſummoned, upon which for non-ſummons in that 
action on finding the ſame the recovery is reverſed; in 
this caſe the defendant ſhall not have writ of deceit to re- 
cover the land again, if he were not ſummoned : But he 
ſhall have his remedy againſt the ſheriff. Roll. Abr. 621, 
And where debt was brought, and the defendant pleaded 
in abatement, and the plea was over-ruled ; the attornies 
on both ſides by deceit between them, to the end the 
Plaintiff might recover his debt, entered another judg- 
ment when it ſhould have been a reſpondeas ouſter ; and 
it was held that the writ of deceit would not lie to re- 
9 6iy the record, but only to recover damages. Lid. 
22. | 
If in a ſuit or action, another perſon ſhall come into 
court and pretend he is party to the ſuit, and ſo let judg- 
ment be had, or ſome other damage done to the party 
himſelf ; or if I have cauſe to have an action, and another 
brings it in my name, and lets judgment go againſt me 
againſt him. F. N. B. 96. March 48. | 

If any one forge a ſtatute, Sc. in my name, and ſueth 
a capias thereupon, for which I am arreſted ; I ſhall have 
a writ of deceit againſt him that forged it, and againft him 
who ſued forch the writ of capias, &c. Ibid. And if a 
perſon procure another to ſue an Action againſt me to 
trouble me, I ſhall have a writ of deceit. | 

+ . There are many frauds and deceits provided againſt by 
ſtatute, relating to artificers, bakers, brewers, victuallers, 
falſe weights and meaſures, Sc. which are liable to pe- 
nalties and puniſhment in proportion to the offence com- 
mitted. And writ of deceit hes in various caſes, for not 
performing a bargain ; or not ſelling good commodities, 
&c. 1 Inſt. 357. See Aion on he Caſe. A writ of 
diſceit lies to ſer aſide a fine and recovery in C. B. of lands 
in antient demeſne. Wilſ. Rep. Par. 2 fo. 17. Rex v. 
Serjeant Mead & al. See Black. Com. 3 V. 165-6. 

DECENNARY. A town or tithing conſiſting (ori- 
ginally) of ten families of freeholders. Ten tithings com- 
poſed an hundred. The inſtitution of decennaries (or 
frankpledges) is imputed to Alfred. In theſe decennaries 
the whole neighbourhood or tithing of freemen were mu- 
tually pledges for each other's good behaviour. Black. 
Com. 1 J. 114. 4 J. 249. 

DECEM TALES, Is when a full jzry doth not ap- 
pear at a trial at bar; then a writ goes to the ſheriff ap- 
Ponere decem tales, Sc. whereby a ſupply is made of jury- 
men to proceed in the trial. 

DECIES TANTUM, Is a writ that lies againſt a i- 
ror, who hath taken money of either party for giving his 
verdict ; ſo called, becauſe it is to recover ten times as 
much as he took : And every perſon that will may bring 
this writ and recover the ſame, one half whereof ſhall be 
tothe proſecutor, and the other to the King. This writ 
alfo lies againſt embraceors that procure ſuch an inqueſt ; 
who ſhall be further puniſhed by impriſonment for a year. 
Reg. Orig. 188. F. N. B. 171. Stat. 38 Ed. 3. cap. 
13. But decies tantum doth not lie qi the embraceor, 
if he embrace and take no money ; for he ought.to take 
money, and alſo embrace. Yet it lies againſt the jurors, 
although they do not give a verdict, if they take money; 
and fo, tis ſaid, if they give a true verdict, decies tantum 
lies, if they take money. Dyer 95. New Nat. Br. 380. 
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by nonſuit, or the like; I may have this writ of deceit 
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DEC IMATION, (Decimatio) The puniſhing every 
| FentÞ ſoldier by lot, was termed decimatio tegionis : It like. 
wiſe ſignifies tithing, or paying a tenth part. There was 
a decimation during the time of the Uſurper 1655. 
DECINERS, DECENNIERS, or DOZINERS, 
(Decemnarii ) Derived from the Fr. Dixtine, i. e. Decas, Te 
ſignify in our ancient law, ſuch as were wont to have the 
over-light of the Friburghs, or views of frant-pledge, for the 
maintenance of the King's peace; and the limits or com- 
paſs of their juriſdiction was called Decema, becaufe it 
commonly conſiſted of ten houſholds; as every perſon 
bound for himſelf and his neighbours to keep the peace, 
was ſtiled Dcrennier. Bratt. kb. 3. Tra. 2. cap. 15. 
Theſe ſeemed to have large authority in the time of the 
Saxons, taking knowledge of cauſes within their circuits, 
and redreſſing wrongs by way of judgment, and compel- 
ling men thereunto, as _ in the laws of King Ed. 
ward the Confeſſor, publiſhed by Lambard, Numb. 32. 
But of late times decenmer is not uſed for the chief man of 
a Dizein, or Dozein; but he that is ſworn to the King's 
peace, and by oath of loyalty to the Prince, is ſettled in 
the ſociety of a dozein. A dozein ſeemed to extend ſo far 
as a leet exrenderh ; becauſe in leets the oath of loyalty is 
adminiſtered by the ſteward, and taken by all fuchas are 
twelve years ol, and upwards, dwelling within the pre- 
cin&t of the leet where they are fworn. F. NM. B. 161. 
There are now no other dezeins but leets ; and there is a 
great diverſity between the ancient and theſe modern 
times, in this point of law and government. 2 Jyft. 73. 
See Black. Com. 4 V. 249. | 
DECLARATION, (Declaratio, Narratio) Is a ſhew- 
ing in writing the cauſe of complaint of the plaintiff in an 
action againſt the defendant, wherein the party is ſup- 
3 to have received ſome wrong. And this ought to 
plain and certain, becauſe it impeacheth the defendant, 
and compels him to anſwer thereunto; it muſt ſer forth 
the plaintiff's and defendant's names, the nature and 
cauſe of the action, the manner thereof, Sc. and the 
damage received. 1 ſt. 17. A count or declaration 
ought to contain demonſtration, decktration, and concluſion : 
In demonſtration, are included three things; Quis queri- 
tur, contra quem & my cauſa ; in declarations, there 
| otight to be compriſed, Sand inter partes attio accrevit, 
quando & qua die, anno & loco, & cui dabitur : And in the 
concluſion, ſhould be averred and offered to prove the 
ſuit and damage, Se. ſuſtained. Terms de Ley. See Co. 
| Lit. 303, a. &c. A declaration is ati expoſition of the 
' writ, with the addition of time, circutnftances, Cc. and 
mult be true and clear, fot the court is not to take things 
in it by implication : but it is not neceſſary to ſet forth 
matters of fact, as in a bill in Chancery, becauſe they 
are to be tried by a jury. Woed's Infl. 582. The law 
requires four thihgs in declarations and pleadings, viz. t. 
Truth. 2. Certainty. 3. Order. 4. Congruity. In per- 
ſonal actions, the day, year, and place ought to be ex- 
reſſed in the declaration; but not in real actions: And 
if in treſpaſs the plaintiff declares, that it was committed 
ſuch day, Sc. and continued diver/is diebus & vicibus, 
without 1 the days of the continuance of it, this 
is good: For that is to be proved in evidence, for the 
increafe of damages. Jent. Cent. 124. 
In action of debt, upon a bond, the plaintiff in his 
declaration muſt alledge a place where the bond was made, 


be omitted, the declaration is ill. Dyer 15, 39- 1 Nel. 
Ar. 619. In action of covenant, no more of the deed 
need be mentioned in the declaration, than the covenant 


non eſt factum to a he allows a covenant therein to 
be broken, as laid in the declaration, and makes the 
declaration good, tho? the breach be too generally aſſigned. 
2 Cro. 369. Sed an. But a defendant ſeldom relies on 
the plea of non oft fatum only, unleſs the deed is not 1 
reality his, but, by leave of the court, pleads alſo ſome 
other plea, or pleas. In Manger there ſhould be ne 
more inducement than is neceſſary : The like is to be ob. 
ſerved in actions upon general ſtarutes, coneluding c= 
formam ftatuti, (Sc. But in declarations for words, 
words ſpoke are to be laid expreſsly and poſitively ; * 
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becauſe the jury ſhould come from that place; and if this 


where the breach is 1 And if a defendant pleads 
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with an b.ec verbs vel confimilia, nor with a quorum tenor 


ſequitur, Sc. Cro. Eliz. 645, 857. 5 Mod. 72. And 


here the plaintiff declares on, and recites a ſtatute, he 
muſt recite it truly, and tis erroneous to milrecite it; 
tho? as to the ſubſtance of the declaration, the plaintiff 
might have omitted to recite it all. 1 N 616. 
Ta action on the caſe upon aſſumpfit, the plaintiff is to 
declare upon the whole promiſe made, and not on a 
art of it; or on trial he will be nonſuited. 1 Danv. 
9 266, Sc. It is good to lay large and ſufficient da- 
mages in declarations: And damages all not be given for 
that which is not contained in the declaration, and only 
for what is materially alledged. 10 Rep. 115. 1 Lill. 
Abr. 381. If one declare upon an obligation, with an 
hic in curia prolat*. he muſt on oyer pray'd of it, ſnew the 
obligation, or the declaration will not be good. And a 
laintiff declaring as executor or adminiſtrator, ought to 
{et forth the probate of the will, and letters of admini- 
{tration granted, with a profert in curia; or the declarati- 
an will be naught. 2 Lill. Abr. 412. 
Where there are two counts in a declaration for things 


ol the ſame kind, and not averred to be different, it is 


not good; for the defendant is twice charged for the 
ſame thing : But on arreſt of judgment in ſuch a caſe, it 
was adjudged good after verdict, and the court will not 
intend them to be the ſame. 1 Salk. 213. If a declara- 
tion is bad, and the defendant demurs, the plaintiff may, 
on application to a judge, or by motion in court, (but 
the moſt uſual method is by ſummons before a judge) 
obtain leave to amend on payIng the coſts of the demur- 
rer, &c. But if the defendant do not take advantage 
of it, but pleads in bar, and the plaintiff proceeds to iſ- 
ſue thereon, if the right is found for the defendant, the 
plaintiff is eſtopp'd by the verdict from bringing a new 
action: And ſo it is if he had demurred to the plea in 
bar. 1 Mod. 20, 207. Where a declaration is detective, 
it is ſometimes aided by the ſtatute of jeofailes, c. but 
they help only matters of form, not matters of ſub- 
ſtance; for uncertainty in a declaration, which is matter 
of ſubſtance, is not aided by ſtatute after verdict, as in 
caſe of treſpaſs for taking fiſh, where their number or 
nature are not ſet forth. 5 Rep. 35. 

The plaintiff hath two terms to exhibit his declaration 
againſt the defendant, that term being reckoned one where- 
in the writ was returnable: And if no declaration comes 
in before the riſing. of the court, the laſt day of the ſecond 
term, the defendant may ſign a non. proſ. whereupon he 
ſhall have coſts. If the detendant appears in perſon, the 
plaintiff is to declare in three days atter appearance in B. 
R. and in other courts, at the next court. As to B. R. the 
plaintiff hath now two terms: and more time in taking a, 
rule. The plaintiff's attorney is to file his warrant the term 
wherein he declares. Stat. 4 Ann. c. 16. If one be in cuſto- 
dy of the marſhal of the court, any plaintiff may file a 
declaration againſt him, and he is obliged to plead there- 
to; it is the ſame when he is out upon bail, any other 
may declare againſt him : For when a man is in cuſtody 
of the law, he is bound to anſwer every one's ſuit ; and 
on hab. corp. a ſtranger to the writ by which the priſoner 
is arreſted, may take notice of the priſoner when he is 
turned over to the marſhal, tho? at the ſuit of another, 
and declare againſt him, without taking out proceſs. 1 
Lil. Abr. 413. | 

By ſtatute, when a defendant is taken or charged in 
cuſtody, upon any writ out of the courts at Weſtminſter, or 
impriſoned for want of ſureties for appearance, the plain- 
tiff muſt declare againſt him before the end of the next 
term, and cauſe a copy to be delivered to the priſoner or 
gaoler; to which declaration the priſoner is to plead, or 
the plaintiff ſhall have judgment. 485 V. & M. cap. 
21. But if the declaration be not enter'd, or left in the 
office, before the end of the next term; and affidavit ĩs 
made thereof, and filed, before the end of twenty days 
ter, Sc. the priſoner, on entering his appearance, ſhall 
be diſcharged by ſuperſedeas. If a perſon 1s in cuſtody of 
the marſhal, Sc. and the plaintiff would charge him 
eicher with an action or execution, (if in term-time) he 
_ file a bill againſt him, and deliver a declaration to 
8 turn-key, Sc. and he ſhall lie in cuſtody two terms, 

c. but if in vacation, the plaintifF is to go to the mar- 
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ſhal's book in the office, and make an entry quod defenden: 
remaneat in cuſtodia ad ſectam A. B. Sc. 1 Salk. 213; 
And in declarations againſt priſoners by virtue of any pro- 
ceſs out of B. R. it ſhall be alledged in cuſtody of what 
ſheriff, bailiff, Sc. ſuch priſoner is at the time of the de- 
claration delivered: which allegation ſhall be as effectual 
as if the priſoner was in cuſtody of the marſhal. 4& 5 
W. & M. c. 21. 8 C9 V. 3. c. 21. All declarations 
are to be filed; for tis filing that makes them authentic 

as the foundation of the cauſe depending; and befi 

filed, they are not of record to warrant a judgment: and 
if the plaintiff's attorney cannot find the defendant's at- 
torney to deliver him the declaration, filing it in the of- 
fice will be a good delivery; but notice thereof muſt bt 
given either to the defendant or his attorney; when they 
are to be found; and if the defendant-do not plead, judg- 
ment ſhall be had againſt him. Paſch. 13 Car. B. R. 

On filing declarations, copies thereof are ſerved on the 
defendants, or their attornies, Sc. And by an order of 
all the judges, anno 12 M. 3. the plaintiff's attorney is 
not obliged to deliver the defendant's attorney the original 
declaration; but inſtead of it, is to deliver a true copy of 
the declaration; upon delivery or tender whereof, the de- 
fendant's attorney ſhall pay for ſuch copy after the rate 
of 4d. per ſheet, Sc. and if any perſon refuſe to pay for 
the copy tendered, the ſaid copy is to be left in the of- 
fice, with the clerk that keeps the files of declarations, and 
thereupon the plaintiff's attorney giving rule to plead, 
may for want of a plea ſign judgment; and before any 
plea ſhall be received, the defendant's attorney is to pay 
for the copy of the declaration. 1 Lill. 417. 

And by a late order, in every cauſe, where ſpecial or 
common bail is filed, and notice given to the plaintiff, 
a copy of the declaration ſhall be delivered to the attorney 
for the defendant, who ſhall pay for it according to the 
uſual rate; but if the defendant's attorney, or his clerk 
in his abſence, refuſes to pay for ſuch copy; or if it 
happens the habitation of the attorney for the defendant, 
be unknown to the attorney for the plaintiff; then it ſhall 
be lawful ro leave the copy with the officer of the court 
appointed for filing declarations, which ſhall be good, 
giving notice, Sc. Ord. Cur. Trin. 2 Geo. 2. 

On the firſt day of the following term after delivery of 
the declaration, the paper of rules is to be made up, writ- 
ing on the top the attorney's name and the term, and un- 
der that the names of the plaintiff and defendant, as A. 
B. againſt C. D. Sc. and the paper of rules muſt be car- 
ried to the ſecondary, who will give one pereniptory rule 
to plead in eight days, Sc. A plaintiff's attorney, may 
amend his declaration in B. R. in matter of form, after 
the general iſſue pleaded, before entry thereof, without 
paying coſts, or giving imparlance : But if he amend in 
ſubſtance, he is to pay coſts, or give imparlance: And 
if he amend in ſubſtance, after a ſpecial plea pleaded, 
tho? he would give imparlance, he muſt pay coſts. 1 
Lill. Abr. 409. 

A miſtake in a declaration, the plaintiff may amend in 
C. B. on notice before the eſſoin day, and the defendant 
ſhall have no advantage of it: Alſo before demurrer, or 
iſſue joined, the plaintiff may amend, paying 135. 4d. 
coſts ; and force the defendant to plead preſently, or 
give him a further imparlance without paying coſts : 
But after demurrer, or iſſue joined, and when the plead- 
ings are entered on the roll, the plaintiff cannot amend 
his declaration, but is to enter a diſcontinuance, and pro- 
ceed de novo. Practiſ. Altorn. Edit. 1.p. 147. But the 
courts will often give leave to amend, on motion for 
that purpoſe, plaintiff paying ſuch coſts as ſhall be taxed 
by the proper officers. | a 

On a latitat in B. R. you may declare againſt the de- 
fendant in as many actions as you think fit; but you muſt 
have one original, for every action in C. B. The gdecla- 
ration is grounded upon the writ in the Common Pleas, 
and bill of Middleſex in the King's Bench: And in C. B. 
it is uſual to declare in actions on Quare clauſum fregit, 
as is practiſed on a /atitat in B. R. 2 Vent. 259. One 
may not regularly declare in B. R. againſt a perſon that 
is not in cuſtodia Mareſchalli, or hath not filed bail; un- 
leſs he be a privileged perſon. 21 Car. B. R. If a de- 
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tlaration begins Queriter de Plaus Trag- pro e quod, 
Fer, it may de a 


laration in caſe, or it will ſerve for 
either treſpaſs; or caſe. Cro. Car. 325, 

The plaintiff's attorney is not obliged to ſet his hand 
to his ation; for the defendant's attorney muſt re- 
ceive it without, if the knows him to be the attorney in 
the cauſe. By ſtatute, no man ſhall be prejudiced by 
the ancient forms; ſo that the matter of the action be 
fully ſhewn in the declaration, &c. which ſhall be 


the terms are not perfectly proper. 35 Ed. 3. c. ſequent 


15. r. 27 El. c. 5. 16 8 17 Car. 2. c. 8. 4 
Ann. c. 16. | 
decree in Chancery is of the lite nature with a judg- 

3 at Common law. Chan. Rep. 234. 14 Car. 2. 
Nanny v. Martin. 

DECREE. The judgment of a court of equity on 
any bill preferred, is ſo called. 
+ By the laws of England a decree (notwithſtanding any 
contempts thereof) ſhall not bind the goods or moveables, 
but only charge the perſon. Chan. Rep. 193. 12 Car. 
2. Howard v. Suffolk. | 
- A defendant lay in the Fleet for breach of a decree, the 
plaintiff nevertheleſs prefers a bill to diſcover an eſtate; de- 
fendant demurred becauſe a double execution; yet over- 
ruled. Toth. 137, 138. cites Hill. 1630. Audley v. 


Harris. 

A ſequeſtration may be granted in the Exchequer, as it 
has 7 been — in Chancery where a decree is for 
a perſonal duty, otherwiſe the juriſdiction of the court of 

equity would be to little purpoſe, if it had not authority 
ſufficient to ſee its decrees executed; per three Barons 
but the Lord Chief Baron doubted, becauſe the Lord 
Chief Baron Hale could never be prevailed upon to grant 
it, nor the Lord Montague, to whoſe learning, he ſaid, 
he muſt ſubſcribe ; but by the opinion of the other three 
it was granted. -2 Freem. Rep. 99. pl. 10g. Trin. 1687. 
in the Exchequer, Gaaver v. Fountaine. See 7 Vin. Abr. 

4 402. 

TIC there is a remedy at law for one thing in a bill, 
which is complicated with other matters which are pro- 
per in equity, in ſuch caſe equity will determine the 
whole matter: per Lord Chancellor. 2 Freem. Rep. 58. 
in pl. 64. Trin. 1680. | 

Where there is but one witneſs againſt the defendant's 

„ the plaintiff can have no decree. Yer. R. 161. 
pl. 151. Paſch. 1683. Alam v. Jourdon. 

Where no ordinary 2 the firſt decree «ill 
ſerve for the execution thereof, there muſt be a new bill 
to pray execution of the firſt decree by a ſecond decree. 
2 Chan. Rep. 127, 128. 29 Car. 2. Laurence v. Berney. 

Verbal agreement, _ to the decree, yet 
ſhall not ſtay the execution of it, the remedy muſt be 
by original bill. 2 Chen. Caſes 8. Mich. 31 Car. 2. 
Waklinv. Walthall. 

Whenever a decree is entered by conſent, the merits af- 
ter ſhall never after be enquired into, unleſs there be an 
objection, that the word conſent be ſtruck out of the or- 
der. MS. Tab. February 1702. Norecot v. Norcot. 

On a new bill to carry 4 decree into execution, court may 
vary and alter what is thought proper; but on a re-hear- 
ing, no further than the petition extends; but if the pe- 
tition be againſt the decree in general, tho* particular rea- 
ſons are given, the whole is open ; but otherwiſe it is, 
if the petition be only againſt one or two particulars. 
Sel. in Chan. in Lord King's time 13, 14. Paſcb. 11. 
Geo. 1. Colcheſter v. Colcheſter. 


The rule of court is, that on appeal the whole cauſe is | ; 
for a contract may be in writing, and not by deed, andif 


open; but ona re-hearing, only ſo. much as is petitioned 
againſt ; if all do not petition, it is open only to the pe- 
titioners. Sel. Caſes in Chan. in Lord King's time 24. 
'Trin. 11 Geo, 1, Hayward v. Colley. 
Decree may be altered upon proper application the 
ſame term it is ſo pronounced, without a re-hearing. MS. 
Tab. May 1725. Vaughan v. Blake. No original bill can 
be to vacate a decree figned and inrolled. G. Equ. R. 185. 
Hill. 12 Geo. Floyd v. Manſell. Matters, proper to be en- 


. cepted to upon the maſter's report, ſhall never be objected 


to a decree after the confirmed. MS. Tab. April 
28, 1726. Parker v. Stanley. All appeals from the Rolls 
are to be made to the Lord Chancellor, and decrees made 
at the Rolls muſt be ſigned or approved of by the Cbancellorto 
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make them decrees of the court of Chancery. MS. Tay 


March 13, 1727. Morſe v. Dubois. FIG 

A decree gained by fraud, may be ſet afide by petition, a5 
well as a judgment at law by motion; 4 fortiori may ſuch 
decree be ſet aſide by bill. 3 Vm, Rep. 111. Paſth. 
17311 Seldon v. Forteſcue Aland, If a decree be obtained 
and inrolled, ſo that the cauſe cannot be re- heard, then 
there is no remedy but by bill of review, which muſt be on 
error appearing on the face of the decree, or on matters fub- 

, reto, as a releaſe, or a receipt diſcovered ſince. 
3Wms's Rep. 371. Trin. 1735. Taylor v. Sharp, See 
Black. Com. 3 V. 451. 

DECRETALS, ((Decretales) Are a volume or books of 
the Canon Law, ſo called, containing the decrees of ſundry 
Popes; or a digeſt of the canons of all the councils that 
pertained to one matter under one head. See Canon Law. 

DECURIARE, Signifies to bring into order. Moy. 

b. Tom. 1. p. 243. 

DEDBANA, Ded bane, Sax. An actual homicide, 
or manſlaughter. Leg. H. 1. c. 85. 

DEDI, Is a warranty in law; as if it be ſaid in a deed 
or conveyance, That A. B. hath Given, Cc. to C. D. 
it is a warranty to him and his heirs. Co. Lit. 304. 
Alſo de& imports a power of giving any thing. Hob. 12. 

DEDICATION-DAY, (Feftum Dedicationis ) the feaſt 
of dedication of churches, or rather the feaſt- day of the ſaint 
and patron of a church; which was celebrated not only 
by the inhabitants of the place, but by thoſe of all the 
neighbouring villages, who uſually came thither; and 
ſuch aſſemblies were allowed as lawful: It was ufual for 
the people to feaſt and drink on thoſe days; and in many 
parts of England, they ſtill meet every year in villages for 
this purpoſe, which days are called Feats or Wakes. 

DEDIMUS POTESTATEM, Is a writ or com- 
miſſion given to one or more private perſons, for the 
ſpeeding ſome act appertaining to a judge, or ſome court: 
And it 1s granted moſt commonly upon ſuggeſtion, that 
the party who is to do ſomething before a judge, or in 
court, is ſo weak that he cannot travel; as where a per- 
ſon lives in the country, to take an anſwer in Chancen); 
to examine witneſſes in a cauſe depending in that court; 
to levy a fine in the Common Pleas, Sc. 

DEDIMUS POTESTATEMDE ATTORNATO 
FACIENDO. As the words of writs do command the 
defendant to appear, Sc. anciently the judges would 
not ſuffer the parties to make attornies in any action or 
ſuit, without the King's writ of Dedimms Potęſtatem, to 
receive their attornies : But now by ſtatutes, the plain- 
tiff or defendant may make attornies in ſuits without ſuch 
writs. New Nat. Br. 55, 56. See the Table to the 40 
Edit. of the Stat. tit. Attornies. | 

DEED, (Fa##m) Is an inſtrument in parchment, 
or paper, but chiefly in parchment, comprehending 2 
contract or bargain between party and party; or an a- 
greement of the parties thereto, for the matters therein 
contained: And it conſiſts of three principal points, 
writing, ſealing, and delivery; writing, to expreſs the 
contents ; ſealing, to teſtity the conſent of the parties; 
and delivery, to make it binding and perfect. Terms de 
Ley. Some have enumerated ten things as neceſſarily in- 
cident to a deed. (1) Writing, (2) In parchment 
(vellum) or paper. (3) A perſon able to contract. (4) 
By a ſufficient name. (5) A perſon able to be contract. 
ed with. (6) By a ſufficient name. . (7) A thing to be 


contracted for. (8) Apt words required by law. (9) 


Sealing. And (10) Delivery. Co. Lit. 35. 6. 
The word ſcriptum or writing doth not import a dd, 


fo, it is but à parol agreement: But a deed may be ef- 
fectual, although it does not mention, in the beginning, 
by or to whom it is made. 4 Ld. Raym. 28. 

1. As to the writing of a deed. All the matter and rage” 
thereof muſt be written before the ſealing and debvery o 

it; for if a man ſeals and delivers an empty piece o 


| parchment or paper, although he therewithal gives com 


mandment that an obligation or other matter ſhall be 


written in it, which is done accordingly, yet this will - 
make it a good deed. Co. Lit. 171. Pert. S. 115, 
119, See Moor 28. Hetley 136,77. 

A deed may be written in any hand, as in text, Cour 


or Roman hand; or in any language, as in Latin t 
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French, and is as good as a deed written in Eng/4/ and in 
a ſecratary hand. 2 Co. 3. 5 
If there be any alteration, raſure, or ititerlining made 
in any part of the deed before the delivery of it, this will 
. A co, on 7 
But in ſuch caſes it is policy to make a memorandum 
of it upon the back of the deed, and to give the witneſſes 
notice of it, (this is now uſually done in the atteſtation 
of the deed thus: Sealed and delivered, the word being 
firſt interlined, c.) For otherwiſe, if it be in any place 
material, as in the name of the graritor, grantee, in the 
limiting of the eſtate, or the like, and it cannot be prov- 
ed to be done before the ſealing and delivery of it, eſpe- 
cially if it be a deed poll, it is very ſuſpicious. Co. Lit. 
37, 225. Perk. $:125, 126, 127, 128, 155; _ 
It may be written either in a piece of looſe paper or 
8 or in a paper or parchment ſewed in a book. 
ro, Oblig. 67. Co. Lit. 137, 139. But the paper or 
parchment mult in moſt caſes be ſtamped; _ 


As to the parties contracting. 

It is to be obſerved, That ſome perſons are diſabled by 

Common law, and ſome by ſtatute; ſome are abſolute, 
and ſome are ſecundum quid only; as in caſe of infants, 
feme coverts, ideots, perſons now compos mentis, aliens, 
tenants in tail, eccleſiaſtical ons, and others, ſome 
of which may not make any $ or eſtates by them at 
all; others but ſo and ſo limited and qualified. Stat. 32 
Hen. 8. cap. 28. 

Diſabilities to make deeds, c. are chiefly amongſt 
perſons of non-ſane memory, infants, aliens, women 
who have huſbands, men who have wives, Sc. perſons 
born deaf and dumb, perſons attaint of treaſon or fe- 
lony, or in a premunire, clerk convict, tenant in tail, 
eccleſiaſtical perſons, as biſhops, parſons, and the like, 
with reſpe& to lands, Sc. they hold as ſuch, joint-te- 

 hants, tenants in common, coparceners, diſſeiſors, diſ- 

And this in fome of them and temporal 

in ſome is in part, mporal on- 
y e N them, it is abſolute, univerſal, and 


. in land, can only make 
a leaſe of it for his own life by deed, or ſuch a leaſe as is 
within the fat. 32 Hen. 8. c. 28. 

Eccleſiaſtical perſons cannot make a leaſe of their eccle- 
ſaſtical lands for longer than their own lives, or ſuch a 
aſe as is warrantable by the ſtatute of 13 El. cap. 10. 
and 1 Fac. 1, cap. 3. and others. 

And he who has only an eſtate for his own or another's 
life, or a leaſe for years of land, may give, grant or 
2 on es F 

It to 1 . 
n N ws 
man who has an eſtate in land to him and 
his wife, and his heirs, may make what eſtate he will of 

ill be inft all but his wife, and 
only. 7 Co. 12. Co. Lit. 42. Perk. 


4 i te naming and deſcription of the parties and per- 
in : 


Ade names of the parties to deeds ſerve only to diſtin- 
guiſh perſons, and to make the perſon 41 certain; 
ind therefore it is ſafe to deſcribe the perſon intended 

its true and proper names of baptiſm and ſurname ; 

if it be a corporation, by the true name whereby it 
3 yet miſtakes in this, unleſs they be very groſs, 
not hurt, aibil facit error nominis cum de corpore con- 
Perk 1 21, 22. 2 Bulſt. 302, 303. Co. Lit. 3. 


6. 
But 18. name of baptiſm or ſurname be miſtake 
n, 
eie, for Thomas, or Adderley for Adderby, this is dan- 
Ma 407, 897. And ſee 2 Bulft. 70. Perk. 


'% 
alſo prudent to add the addition of each party, as 
om ace daes with his or her degree, profeſſion, 
There are many deſcripti granto 
ptions of rs and grantees ; 
wel * names of baptiſm and 3 the 
corporations, or bodies palitick or corporate. 


D E E 
2) Names of dignities, office, and the like. And theſe 
(of both ſorts) will admit a-deſcription made good by re- 


putation. And fo land will paſs to one, by the name of 
a ſon, who is 4 baſtard; ſo to one by the name of a wife; 


name. Hob. 32. 
There muſt be ſuch a perſon in fe at the time of the 
deed made as is named, and he mutt be able to give, and 


deed; Plozwd. 345. Co. Lit. 2, 3. Perk: 43. 52%. 
And therefore if an annuity be granted to the right 
heirs of J. S. he being then living, this is void; for 
> gy nor can be whilſt he lives. Perk. 
52. | 

So primogenit. prals of A. and B. and they have no iſſue 
yet born. Cre. Car. 222 She: 

If a man gets another name by common eſteem than 
his right name, and he is known by his other name, his 
deed made by this other name may be good. 6 Co. 36. 
Co. Litt. 3. Perk. ſ. 41. - 

The miſtake is leſs dangerous where any other part of 


intended certain. 6 Co. 36. Co. Lit. 3. Perk. ſ. 40. 
With reſpett to the capacity of the perſon to be contracted 
bb 


All perſons male or female, eccleſiaſtical or temporal, 
and all bodies natural or politick, are capable to take by 

ant, or to be contracted with, unleſs diſabled by their 
— non compos mentis, c. as before, as to the diſabili- 
ties to grant, c. 

The King, for the greatneſs of his perſon, is diſabled 
to take by deed in pais; and therefore if a feoffment be 
made to him there, and livery of ſeiſin be made upon it, 
this will be void ; but he is to take by matter of record, 
which is of a higher nature than a deed, Fitz. Fait and 
Feaffment 21. 

Leaſes made to him by colleges, deans and chapters, 
or any other having a ſpiritual or eccleſiaſtical lwing, 
againſt the ſtatute 13 Elz. c. 10. are reſtrained by the 
ſame act, as well as leaſes made to common perſons. 5 
Co. 14: | 

If a leaſe is made to huſbatid and wife for their lives, 
the remainder to the heirs of the ſurvivor; this is a good 
4 notwithſtanding the uncertainty; Godb. Caſe, 
167. | 

ir a leaſe be made to the huſband, habendum to the wife, 


premiſſes of the deed; 3 Leon. 32, 33; 34. 


Concerning the name of the grantee : 
It is to be remarked, That grantees, t. muſt not only 
be perſons in being, and capable to take by grant, Sc. 
by the name in the deed mentioned, but they mult alſo 


he himſelf, and not a ftranger, muſt take by the deed ; 
and ſame that cannot grant or give, yet may take or re- 
ceive; And a grant made to two, three, or twenty ſuch 
perſons, is good. Co. Lit. a, 3. Perk, ſ. 43. > 

If a grant be in all other reſpects well made, except 
the omiſſion of the name of the grantee, if it does not 
expreſs who ſhall take by it, it is void. 

There are divers ſorts of names and nominations of 
perſons, or bodies politick. or corporate, that may take, 
whereof there are divers ſorts; as firſt, the praper names 
or ſurnames, wherein notwithſtanding there may be am- 
biguiry of a. gif or grant to my fon Faby, (having two 

that name,) perhaps it may be made good by an aver - 
ment which Job is meant. © 89 1. 

There are alſo other names or deſcriptions, as by {© 
dignity, office, or the like; as the Earl of Hertfard, Lord 
Treaſurer, and the like : And this will admit of a de- 
ſcription. made good by reputation, tho*:not-by truth; 
as land will paſs even by conveyance to one by the name 
of ſon who is a baſtard, by the natne of - wife who is not 
ſuch, if he or ſhe be ſo reputed or known by that name. 
27 Edw. 3. 85. Bull. 3. i 

But the ſafe way in the caſes of common perſons is, to 


name the parties grantor or grantee, (6. by their names 
of baptiſm and ſurname, Cc. Co. Lit. 3. 5 
or 


who is not a wife, if they be reputed or known by that 


capable to receive that which is given or granted by the 


the deed, or ſome other addition, ſhall make the perſon 


the hahendum to her is void, for ſhe is a ſtranger to the 


be ſufficiently named and deſcribed one way of other, and 


af 


. 


o 


3 


For where the grant intends to deſcribe the perſon of 
the grantee by his proper name, and omits or miſtakes 
his Chriſtian name or ; root commonly the deed is 
void, unleſs there be ſome ſpecial matter to help it. 


22 And yet if the grant does not intend to deſcribe the 


© grantee by his known name, but by ſome other matter, 
there it may be good, by a deſcription of the perſon, 
without either name of baptiſm or ſurname: © Co. Lit. 3. 

A biſhop by the nameof Biſhop of London, may take 
without any other name. Co. Lit. 3. Buift, 21. 


HT 7 As to the thing to be contrafted for: 
All corporeal and immoveable things, ſuch as are ſaid to 
lie in livery, as honours, iſles, villages, manors, meſſuages, 
cottages, lands, meadows, paſtures, woods, advowſons, 
moors, marſhes, furzes, heaths, mines, quarries, and the 
like; and ſome incorporeal things that are incident and 
appendant to them, are grantable from any man to ano- 
ther man in fee-ſimple, fee-tail, for life or years at firſt, 
and tranſmiſſible and aſſignable afterwards by the grantee 
thereof in inſinitum at pleaſure. Co. Lit 20. | | 
A grant may be of a moiety, third, fourth, or fifth, 
or other certain part of a manor, or of land, by the name 
of a third, fourth, fifth, or other certain part, and good. 
Co. Lit. 190. . | 
So of a third or fourth part of tithes, and the like. 


er 8 


And all incorporeal things, ſuch as are ſaid to lie in grant, 


as rents and ſervices; and of theſe not only ſuch as are re- 
ſerved upon my eſtate made of land, but ſuch as are 
granted out o 
advowſons in groſs, eſtovers, dignities, ways, waters, 
fiſnings, franchiſes, ferries, leets, waifs, eſtrays, and 
ſome offices. All theſe and the like things are grantable 
by one to another in fee-ſimple, fee- tail, for life or for 
years at firſt, and de novo, but they are grantable and 
aſſignable over in infinitum. But theſe things may not be 
granted otherwiſe than by deed. Co. Lit. 144. Fitz. 
Grant, 143. Perk. ſ. 87, 91, 103. Bro. Grant, 3. 
$H 6006 92.6; 112k 7 | 

And if a man has arent reſerved on a particular eſtate, 
he may grant over parcel of it. . 
And of whatſoever a fine may be levied, a grant by 
deed of the ſame thing may be made. | 
A grant of an acre of land covered with water, is good. 
Co. Lit. 4 | 

Rents and ſervices reſerved upon any eſtate, and rents 
granted out of land (it is ſaid) are grantable over in inf. 
nitum; but one may not grant rent out of a rent, nor 
may one grant over a rent which he has till he has ſeiſin 
of it. Perk. ſ. 88, 89. Bro. Grant, 171. 


With regard to the words requifite in a deed : - 
They depend upon the eſtate intended to be conveyed. 
If a man would purchaſe /ands or tenements in fee-ffmple 
it behoves him-to have theſe words in his purchaſe, To 
have and to hold to him and to his heirs ;, for theſe words, 
his heirs,” (only) make the eſtate of inheritance, in all 
feoffments and grants. - But this is to be underſtood of 
natural bodies: For if lands be given to a ſole body poli- 
tick or corporate, (as to a biſhop, parſon, vicar, maſter 
of an hoſpital, c.) there to give him an eſtate of inhe- 
ritance in his politick or corporate capacity, he muſt uſe 
theſe words, To have and to hold to him and his ſuc- 
ceſſors. CD. L. 8. Sc. 
If an eſtate-zail is intended to be created, the words 
muſt be. To have and to hold te him and to the heirs of 
his body. See title Fee. | 


Ihe neceſſity of the word heirs or ſucceſſors, as the cale | 


requires, is therefore abſolutely neceſſary in conveyances 
of eſtates of inheritance; for if a man purchaſes lands by 
theſe words, To have and to hold to him for ever; or by 


theſe words, To have and to hold to him and bis affigns for 


land, ſeigniories, commons, vicarages, 
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witneſſes to the ſealing and delivery, who are to indorſe 
or under- write their names thereon. ©. 1 Hit. 


be ſufficient to eſtabliſh the ſame. If a writing is not 
ſealed, it cannot be a'deed: And if the print of the ſea] 
be utterly defaced, the deed is inſufficient, ſo that it cannot 
be pleaded ; but it may be given in evidence. 3 yp. 


pr, though he ſign, ſeal, and deliver it, it ſhall not 
his deed, to bind him : Though if he does not require 
the deed to be read, and ſeal and deliver it, he is bound 
by the ſame. 2 Rep. 3. 2 Roll. Abr. 28. And if he, 
that is to ſeal the deed, cauſe a ſtranger covinouſly to read 
it falſe, to make the fame void; this will not hurt the deed 
12 Rep. go. Hob. 96. If another perſon ſeal my del, 
and:I fue it after ſealed and deliver it as my deed; it is 
held to be good. Perk. Sect. 130. See Co. Lit. 171, 
If two make a deed, and one of them ſeals it at one time, 
and the other at another time; this is as good as if they 
ſealed it together. Lane 32. a 
If a deed concludes with theſe words, In witneſs where- 
of TI have hereunto ſet my band; and the party writes his 
name, and puts his ſeal; this is a good deed, altho' no 
mention be made of putting his ſeal to it. Hetley 75. 

If I have ſealed my deed, and after I deliver to him to 
whom it is. made, or to ſome other by his appointment, 
and ſay nothing, this is a good delivery. 

So if I take the deed in my hand, and uſe theſe, or the 
like words, here take him, or this will ſerve, or ] deliver 
this as my deed, or I deliver him you; theſe are deliveries, 

So if I make a deed of land to another, and being upon 
the land, I deliver the ded to him in the name of ſeiſin 
of the land; this is a good delivery. —9 

So if the deed. be ſealed, or lying in a window, or on a 
table, and I uſe theſe, or the like words, There he is, take 
it as my deed: this is a good delivery, and perfects the 
deed ; for as a deed may - delivered by words without 
acts, ſo may it alſo be delivered by acts without words. 9 
Co. 137. Dyer 167, 192. Co. Lit. 36, 49. 35 Af. pl. 6. 

Regularly there may not be two deliveries of a deed, for 
where the firſt doth take effect, the ſecond is void: Une 
it be where the deed is delivered to a ſtranger as an eſcrow; 
or when a deed, good at firſt, becomes void afterwards by 
the breach of the ſeal; or a feme covert ſeals a deed, and 
after being ſole delivers it again, c. Perk. $8. 154. 
Co. Lit. 48. 5 Rep. 119. The delivery of any deed may 
be alledged at any time after the date; but not before. 
Dyer 315. A deed may be good without all the orderly 
and formal parts; but without delivery by the party him- 
ſelf, or his attorney lawfully authoriſed, to the party to 
whom made, or ſome other to his uſe, it is no deed: 
the delivery may be either abſolute or on condition. 
Inſt. 35. 2 Rep. 3. If a deed ſealed, lieth on the table, 
and the grantor faith-to the grantee, Take that as my de 
or this will ſerve, &c. it is a good delivery: But if it be 
thus left when ſealed, and the party to whom made takes 
it up, this is no delivery, without ſome words. Tho 
where parties have come for that purpoſe, and done ever 
thing but delivery ; it has been adjudged a good delivery 
in law. Cro. Eliz. 7. 1 Leon. 40. Of deeds there arc 
two ſorts, deeds "indented, and deeds poll; which names 

rincipally ariſe from the form of thein, the one being cut 
| in and out at top, dentwiſe, and the other plain: o_ 
ſhaved cloſe, from whence it takes the name of deed pu" 
See Black. Com. 2 V. 296. A deed indented is defined to be 
a deed conſiſting of two parts, or more, for there are de 1 
tripartite, - quadripartite, ſextipartite, &c. in which 21 
expreſſed, that the parties have to every part thereof n 
terchangeably ſer their ſeveral ſeals; and for that it * 
tains more parts than one, each part is indented, 0 
cut one- of them into the other, that thereby it me 


. 


ever + In theſe two caſes he has but an eſtate for term of | appear they belong to one buſineſs or contract. 42 


life. See Co. Lit. 8. b. Sc. (Ex 
© As to ſealing and delivery: 


A deed Heli and delivered, itis ſaid may be good with- 


out ſigning ; for the ſeal is the eſſential part of the deed : 
But 'tis uſual to have"deeds ſigned ; and there mult be 


— 


Symb. Sec. 4). A deed poll is ſaid to be 4 4 
* . ee of the parties to the = 
ment hath put his ſeal to the ſame, where ſuch pe 1 
is the principal or only perſon, whoſe conſent or ; 
neceſſary to the dee: And it is therefore a plain 11 


* . 22 x 1 ; vendor; f. 
without indenting, and is uſed when the apt 


| 20 7+ 10 Rep, 
93. The ning is of great uſe, for the ſubſcribing wit. 
| nefſes to the deed may be dead, when proving their death, 
and the hand- writing of the party executing the deed,-will 


169. 5 Rep. 23. If any deed be read falſe to an illiterate 
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3 parts of deeds by indenture; are belonging d; 
he feof · and is as well part of itz as what is written before. 1 Iiſt. 
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molke only ſeals; ard there is no need of the vendee's 
2 3 becauſe the nature of the contract 
as it requires no covenant from the vendee, Ac. 


17 * 
- 5 


to the feoffor, grantor, or leſſor, who have one; t 


fee, grantee, or leſſee, who have another; and ſome other 


ons as truſtees, a third, Hr. and the deed-poll which 
is ſingle, and of but one part, is delivered to the feoffee, or 

tee, Sc. All the parts of a deed indented, in judg- 
ment of law, make but one intire deed ; but every part 1s 
of as great force as all "DEP together; and they are 
eſteemed the mutual acts of either party, who may be 
bound by either part of the ſame, and the words of the 


indenture are the words of either party, Sci But a deed 


poll is the ſole deed of him that makes it, and the words 
thereof ſhall be ſaid to be his words, and bind him only. 
Plowd. 134; 421. Litt. ſet. 370. And there are other 
. diviſions of deeds ; ſome are abſolute, and ſome conditional; 
ſome inrolled, and others not inrolled; ſome eee e 
realty, ſome the perſonalty, Sc. and ſome have in 
matter of gift or grant; and others matter of diſcharge. 
There are ſeveral kinds of deeds, by which lands paſs 
from one man to another; as of bargain and ſale, feoff- 
ment, leaſe and releaſe, indentures to lead the uſes of fines 
and recoveries, ſettlements, leaſes, aſſignments, exchanges, 
mortgages, &c. And deeds have ſeveral formal parts, 
viz. The premiſſes; habendum, reddendum, condition, co- 
venants; warranty; date; ſealing, &c. The 3 ſet 
forth the proper names of the 3 with their addi- 
tions of place and quality; and comprehend the cer- 
tainty of the lands and tenements to be conveyed, with 
the conſideration of the deed, as money, natural love, Sc. 
the premiſſes alſo contain the exceptions, if there be any, 
out of the land granted; as of timber, mines, &c: and in 
many deeds there may be an occaſion of a recital of former 
deeds in the premiſſes, particularly in aſſignments of leaſes, 
„Sc. The habendum names the certainty of 
the eſtate granted, for what time the grantee is to have it, 
and to what uſe : and it ſometimes qualifies the eſtate; ſo 
that the general implication of it, which by conſtruction 
of law paſſes in the premiſſes, bygthe habendum may be 
controlled ; but not if the eſtate is expreſſed in the pre- 
miſſes, Likewiſe an habendum may explain the premiſ- 
to prevent z and ſometimes the premiſſes are 
thereby enlarged. A freehold cannot be granted by deed 
wich babendum at a day to come: and a deed or leaſe, ha- 
bendum from henceforth, includes the day on which it 
was dated: but habendum à die datus excludes it. The 
reddendum is that clauſe in the deed which reſerveth ſome 
new thing to the grantor ; as rent, ſuit, ſervice, &c. and 
1s uſually made by the words yielding, paying, doing, &c. A 
r cannot reſerve to any but bine bo heirs and exe- 
cutors, Gc. nor can he reſerve to himſelf parcel of the an- 
nual profits, ſuch as the herbage of the land; for that 
would be repugnant to the grant, it being a part thereof. 
Conditions and covenants in deeds are for the holding or 
not holding of the eſtate granted, on performance of 
ſome act: and a condition relating to a real eſtate, is a 
quality annexed by him that hath the eſtate, intereſt or 
right in the ſame, whereby the eſtate granted may be de- 
, enlarged, or created, upon an uncertain event. 
onaitions are expreſſed by Nas wn viz. upon Con- 
dition, Provided, So that, &c. and Provided always, and it 
b covenanted, is a condition, by force of the proviſo, and a 
covenant, by virtue of the other words ; 8 ſome- 
umes a proviſo ſhall amount to a covenant, and ſometimes 


taken for a limitation, exception, reſervation, explanation, 


c. 
The warranty in deeds is to ſecure the eſtate to the 
rag and his heirs, &c. and is a covenant real, annexed 
r granted, by which the grantor and his heirs are 
— to warrant the ſame to the grantee and his heirs, 
—_ they ſhall quietly hold and enjoy it; or upon 
3 &c. the grantor ſhall yield other lands, to the 
: ue of what ſh be evicted. Where a feoffor grants 
= his eſtate in the land, and is not bound to war- 
* title, but the feoffee is to defend it at his peril; 
fee ſhall have all the deeds, as incidents to the 


although not granted in expreſs words: but where | 


i” 


F 
the feoffor warrants the land, it is otherwiſe: the feoffor 
ſhall have them to defend the title; an the feoffee mult 
truſt to his warranty, and have only ſuch deeds as con- 
cern the poſſeſſion, Sc. a 


= 


In witntſs whereof,.&5c. aſcertains the date of the deed; 


6, 47, 201, 365. Plowd. 152. Wood's Inſt. 224, 225, 
Sc. 1 Nelf, Abr. 624, Sc. Deeds of bargain and ſale 
are to be inrolled by Stat. 27 Hen. 8. c. 16. A copy ot 
a bargain and ſale inrolled ſhall be as ſufficient as the ori- 
ginal deed, by Stat. to Ann; c. 18. ſe. 3. But eſtates 
in fee are now generally granted and conveyed by inden- 
tures of leaſe and releaſe. And all deeds are to be regi/- 
tered in the counties of York and Middleſex. Stat. 2 & 3 
Arn. c. 4. 5 Ann. c. 18. 6 Ann. c. 38. 7 Ann. c. 20. 
8 Geo. 2. 7. 6. 23 Geo. 2. f. 4. And it is much to be 


wiſhed that regiſters were univerſally eſtabliſhed through- 


out the kingdom. NT Sato ap 

In deeds, the confideration-is a principal thing to give 
them effect: and the foundation of deeds ought always to 
be honeſt. That a deed was executed upon a corrupt 
agreement dehors, the deed may be averred in pleading. 
See the caſe of Collins and Blantern, a new yy 
liar caſe. Vilſ. Rep. par. 2. fo. 341, &c. The plea 
was ſettled both by Mr. Serjeant Hewit (now Lord Lyf- 
ford, Chancellor of Ireland) and Mr. Serjeant Ghn. Falſe 
Latin, or falſe Engliſh, will not make a deed void : but 
raſure or interlineation in a material part, will render the 
ſame void; unleſs ſome memorandum be made thereof on 
the back of the deed, teſtifying its being done before ſeal- 
ing. 1 Roll. Rep. 40. If words are blotted out ina deed, 
by a grantee or leſſee himſelf, although it be not in a place 
material, it will make the deed void. Dyer 261. This 
muſt mean after execution.. It has been adjudged, where 
an eſtate cannot have its eſſence without a deed, there if 
the deed is raſed in any material part, after the delivery, 
it makes the eſtate void : but if the eſtate may have eſ- 
ſence without a deed, then notwithſtanding it. is. created 
by deed, and that deed is raſed, it ſhall not deſtroy the 
eſtate, but the deed. ' 1 Nelſ. Abr. 628. When a choſe 
in action is created by deed, the deſtruction of ſuch deed 
is the deſtruction of the duty itſelf; as in caſe of a bond, 
bill, Sc. though it is not ſo, where an eſtate or intereſt is 
created by a deed. 3 Salk. 1 20. 

If a deed be ſuppreſſed, on proof made that it came to 
the party's hands, and of its contents, the perſon injured, 
will have the ſame benefit to hold the eſtate, as if the 
deed could be produced. 2 Yern. Rep. 280. A perſon 
committed for burning a degd, ſee 2 Vern. 561. Abr. 
Caſe: Eg. 169. An indorſement on a deed, at the time of 
the ſealing and delivery, is a part of the ſame : but if an 
indorſement be after the delivery, it is a new deed. 
Mod. Caſ. 237: Deeds, if fraudulently made; when got 
by corrupt agreement, as on ufurious contract; and when 
made by force or dureſs, Sc. are void: ſo they are for un- 
certainty, and by reaſon of infancy, coverture, or other 
diſability in the makers, Fc. 2 Roll. Ar. 28. 1 Iſt. 
253. 11 Rep. 27. A deed may be good in part, and 
void in part; or againſt one perſon, and void as to 
another : if all the parts of a deed made by law ſtand to- 
gether, no one part ſhall make the whole void. And if 
a deed by any conſtruction of law can be conſtrued to have 
legal operation, the law will not make it utterly void, 
though it may not operate according to the purport of the 
deed : alſo the law will tranſpoſe and marſhal clauſes in 
deeds, to come at their true meaning; but not to con- 
found them. Where the words of a deed may have a. 
double intendment, one ſtanding with law, and the other 
contrary to it; the intendment that ſtandeth with law 
ſhall be taken. 1 Lill. Ar. 421. 1 Inft. 42,217. 1 
She New 540. . 25 A Wot 

ere are four grounds for the expo/itionof deeds. 1. That 
they may be beneficial to the 4 — 2. po where the 
words may be employed to ſome intent, they ſhallnever be 
void. 3. That the words be conſtrued according to the 
intention of the parties, and not otherwiſe ; and the intent 
of the parties ſhall take effect, if it may poſſibly ſtand with 
law. 4. That they are to be conſonant to the rules of 
the law. And deeds ſhall have a reaſonable fition, 
without injury againſt the grantor, to the greateſt advan- 

2 2 2 | tage 
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e of the grantee. They are to be expounded upon the 
ba oh and 5 the ſecond part Susie the 1 


ſecond part ſhall be void; but if the latter part expounds 


or explains the former, which it may do, both of them 
ſhall ſtand. Plowd. 160. Raym. 142. 6 Rep. 36. 1 
Inft. 313. 1 Roll. Rep. 375. The firſt deed of a perſon, 
and laſt «vill, ſtand in force. In deeds indented, all par- 
ties are eſtopped, or concluded, to ſay any thing againſt 
what is contained in the deed. 1 It. 45. And where 
adeed is by indenture between parties, none can have an 
action upon that deed, but he who is a party to it; but 
where *tis a deed poll, one may covenant with another 
who is not a party to it, to do certain acts, for the non- 
performance whereof he may bring an action. 2 Lev. 
74. Where a man juſtifies title under a deed, he is to 
produce the deed: if a deed is alledged in pleading, it 
muſt be ſhewed to the court, that the court may judge of 
the validity of it, and whether there are ſufficient words 
to make a good contract; and when it is ſhewn to the 
court; the deed ſhall remain in court all the term, in the 
hands of the cuſtos brevium ; but at the end of the term, 
it ſhall be delivered to the party. If the deed is denied, 
it muſt remain in court till the plea is determined. 10 
Rep. 88. Wood 235. A deed fet forth with a profert 
hic in curia, remains in court in * of law all that 
term; and any perſon may, during that term, have benefit 
by it, though hath it not ready to ſhew: the adverſe 
party may take any advantage by the deed that it will af- 

ord him. 5 Rep. 74. 1 Nelſ. 625. But now the deed 
is not actually brought into court, but generally remains 
in the hands of the party's attorney, who gives oyer and 
copy of it to the attorney of the other party, if demanded. 
Deeds ſealed and delivered cannot be pleaded, Sc. if not 
ſtamped according to law. gj & 6 V. & M. cap. 21. 
Every deed that is pleaded, ſhall be intended to be a deed 


poll; except it be alledged to be indented : and if it be-] 


Bins, This indenture made, &c. though it be not indented, 
t may be a deed poll. 5 Rep. 20. The indenting 
is now conſidered as only matter of form, and many deeds 
are called indentures, beginning with the words, This in- 
denture, though not actually indented. Beſides, there are 
articles of various kinds which do not begin with theſe 
words, and yet are called deeds or articles of agreement, 
Sc. and that is good in law. A deed poll commonly be- 
gins thus : To all people to whom theſe preſents ſhall come, 
&c. Or, Know all Men by theſe preſents, &c. See Ac- 
compliſhed Conveyancer, Vol. I. edit. 2. 

DEEDS, ſtealing of. At Common law, bonds, bills, 
and notes, which concern mere choſes in action, were held 
not to be ſuch goods whereof larceny might be commit- 
ted: but by Stat. 2 Geo. 2. c. 25. they are put upon the 
ſame footing, with reſpect to larcenies, as the money 
they were meant to ſecure. - Black. Com. 4 V. 234. 

DEEMSTERS, (from the Sax. dema, a judge or.um- 
pire) Are a kind of judges in the Ie of Man, who with- 
out proceſs, or any charge to the parties decide all con- 
troverſies in that iſland , and they are choſen from among 
themſelves. Camb. Brit. 

DEER-FELD, A park or deer-fold ; Sax. deer, fera, 
and fald, ſtabulum. Cowell. | | 

DEER-HAYES, Are engines, or great nets made of 
cords to catch deer ; and no perſon not having a park, 
Sc. ſhall keep any of theſe nets, under the penalty of 
40s. a month. Stat. 19 H. 7. cap. 11. 

DEER-STEALERS, There are ſeveral laws, for the 
puniſhment of deer-ſtealers ; as by 3 Fac. I. c. 13. None 
ſhall kill or chaſe any deer, in any park or incloſed ground, 
on pain of ſuffering three months impriſonment, and to 
pay treble —_— : and perſons not having 401. per ann. 
in lands, or worth 200/. in goods, Sc. are not to uſe any 
gun, bow, dog, Sc. to kill deer; and their guns, Sc. 
may be taken from them. By the 13 Car. 2. cap. 10. It 
is ordained, That whoever ſhall courſe, kill, hunt, or take 
away any red, or fallow deer, from any parks, Sc. ſhall 
be liable to a penalty of 20/. And the Stat. 3 & 4. & 
M. c. 10. inflicts a penalty of 201. for unlawful hunting 
and courſing of any deer; and 300. for taking, wound- 
ing, or killing, to be levied by diſtreſs ; which is to be 
divided into three parts ; one whereof to go to the infor- 
mer, another to the poor, and the other to the owner of the 
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deer; and if no diſtreſs can be had, the offenders ſhall be 
impriſon'd a year, and ſet on the pillory, c. 

ulling down pales or walls of e where deer 
are incloſed, by this act is puniſhed with three months 
impriſonment: and the offences are determinable b 
— — of peace of the county where committed. Alſo 
by 5 Geo. 1. c. 15. & 28. Perſons guilty of deer. ſtealing 
may be indicted before a judge of gaol delivery, and in 
that caſe be tranſported to. the plantations tor ſeyen 
years: and perſons otherwiſe convicted before they are 
diſcharged, are to enter into bond of 500. Penalty, to 
the perſon injured for future good behaviour; keepers 
of parks, killing deer without conſent of the owners, in- 
cur a forfeiture of 50/1. and others pulling down walls 
and fences of parks, are liable to the penalties inflicted 
by 384. & M. c. 10. for killing of deer. 

Thus ſtood our laws till the great inſolences of the 
Waltham Blacks made a further proviſion neceſſary, when 
by Stat. 9 Geo. 1. c. 22. it was enacted, That if any per- 
ſons armed with ſwords, fire-arms, or other weapons, and 
having their faces blacked, or being otherwiſe diſguiſed, 
ſhall appear in any foreſt, park, Sc. and unlawfully hunt 
or kill any deer; rob any warren, Sc. or ſhall ſet fire to 
any houſe, or ſhoot at any perſon in a dwelling-houſe, or 
other place: or ſend any letter without a name ſub. 
ſcribed, or with a fictitious name, demanding money of 
any perſon, Sc. they ſhall be guilty of felony without 
benefit of clergy :. and 301. reward is given for the ap- 
prehenſion of the offenders. This ſtatute is continued 
for five years, by 12 Geo. 1. cap. 30. and made perpe- 
tual by 31 Geo. 2. c. 42. ; 

Perſons convicted a ſecond time of hunting, or taking 
away deer in unincloſed foreſts, Cc. or coming armed 
with an intent to hunt or take them, who ſhall beat or 
wound any keeper, Sc. ſhall be tranſported for ſeven 
ears. 10 Geo. 2. c. 32. Before the charta de foreſta, 9 
H. 3. to hunt the King's deer, in any foreſt or park was 
felony ; but that charter ordained, that none ſhould loſe 
either life or member for killing the King's deer. 2 Kal. 
Rep. 120. And the hunting in any foreſt, &c. with vi- 
ſors or painted faces in the day-time, or in the night, with 
or without ſuch viſors, if the party conceal the fame, it 


there is ſome agreement between our antient laws and 
modern ſtatutes. A perſon was convicted on the ſtatute 
of deer-ſtealing, and it appearing by the conviction, that 
the deer were not in a park incloſed, Sc. upon motion 
in B. R. the conviction was quaſhed. Mich. 9 V. g. 
| Med. Juſt. 161. A conviction of der- ſtealing may be 
removed by certiorari into B. R. but the party doing it 
is to give bond in the penalty of 600. to the juſtice of 
peace before whom convicted, to proſecute ſuch cer/tors- 
ri, and pay the forfeiture due by the conviction, or ren- 
der his perſon in a month after the conviction confirmed, 
Sc. 5 Geo. 1.c. 15.c. 28, See Game. 

DE ESSENDO QUIETUM DE TELONIO, Ia 
writ that lies for thoſe who are by privilege free from the 
payment of ll; on their being moleſted therein. F. N.B. 
226. 

DE EXPENSIS MILITUM, A writ commanding 
the ſheriff to levy the expences of a knight of the ſhire for 
attendance in parliament, being 4s. per diem by ſtatute: 
and there is a like writ de expenſis civium & 2 
to levy 25. per diem, for the expences of every 11207 * 

eſs of parliament. Stat. 23. Hen. 6. cap. 11. 4 Inſt. 40. 

DE FAC TO, Signifies a thing actually done; that 
done indeed. A King de facto is one that is in actual po e 
ſeſſion of a crown, and hath no lauful right to the ſame; 
in which ſenſe it is oppoſed to a King de jure, who 
right to a crown, but is out of poſſeſſion. 3 ft. 7: : 

DEFAMATION, (defamatio) Is when a perſon if ” 
ſcandalous words of another, or of a magiſtrate, 5 
whereby they are injured in their reputation; for * = 
the party offending ſhall be ee according be 
nature and quality of his offence; ſomerimes by a p 
on the caſe at Common law, ſometimes by ſtatute, . 
ſometimes by the eccleſiaſtical laws. Defamation 8 0 
puniſhable by the ſpiritual courts in which courts It my 
to have three incidents, viz. Firſt, It is to concern ma 


ſpiritual, and determinable in the ect leſiaſtical caurts 2 


is felony by Stat. 1 H. 7. c. 7. So that we may obſerve 


8 * 
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 bibition. 


. tract. 3. 
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Alling a man heretick, ſchiſmatick, adulterer, for- 
22 Se. Secondly, That it be a matter ſpiritual only, 
for if the defamation concern any thing determinable at the 
Common law, the eccleſiaſtical judges ſhall not have co- 
nuſance thereof. And 7. 2 Although ſuch defamation 
be merely ſpiritual, yet he that is defamed cannot ſue for 
damages in the eccleſiaſtical courts ; but the ſuit ought to 


be only for puniſhment of the fault, by way of penance. i 


Terms de Ley, See Attion on the Caſe for Words, alſo Pro- 

EFAULT. (Fr. defaut) Is commonly taken for non- 
„ in court, at a day aſſigned 3 though it extends 
to any omiſſion of that which we ought to do. Bra#Z. lib. 
Co. Lit. 259. If a plaintiff makes d#fault 
arance in a trial at law, he will be nonſuited ; 
re a defendant makes default, judgment ſhall be 
by default. In action of debt upon 


in ap 
and w 


bad againſt him | 
pa! if the defendant pleads a releaſe, and iſſue is there- 


upon joined, if at the trial the defendant makes default, 
the plaintiff may pray judgment by default; becauſe by the 

lea the duty is confeſſed, and therefore no inqueſt need 
be taken by default : but if the defendant plead Non ef 
faftum, by that plea the duty is denied, and therefore 
the plaintiff muſt =_ the bond, whereupon he will be 
intitled to a verdict for the penalty, with coſts of ſuit. In 
creſpaſs, if the defendant plead a releaſe, and then make 
default, the plaintiffcannot pray judgmentby default; but 
an inqueſt is to be taken, becauſe damages are uncertain 
1 Salk. 216. ; 

Tenant in tail, tenant in dower, by the curteſey, or 
for life, loſing their lands by default, in a precipe quod 
reddat brought aginſt them ; they are to have remedy 
by the writ quod ei deforciat, &c. Stat. Weſtm. 2. 
c. 44 And in a quod ei deforciat, where the tenant joined 
iſſue upon the mere right, and the jury appearing, the 
defendant made default; it was adjudged, that in ſuch 
caſe final judgment ſhall be given: but if the tenant had 
made default, it would be otherwiſe ; for then a petit « 
muſt iſſue againſt him, becauſe it may ſo happen that he 

fave his default. 1 Nelſ. Abr. 627. By default of a 
din, he is ſaid to be ere > Mag court to 4 
but only that ju nt may be given again 
: and no — — afterwards ae for the 
_ t. Did. 628. e 3 
en two are to recover a thing, e 
of one is the default of the other : contra, w 3 
to diſcharge themſelves of a perſonalty; where the de- 
fault of the one is not the default of the other. 6 Rep. 25. 
i Lil. Ar. 425. In an action againſt two, if the proceſs 
be inſtone, and the other appears; heſhall 
be put to anſwer, notwithſtanding the default of his com- 
2 Danv. Ar. 480. here the baron is to 
ve a 3 1 for a default, there the default 
of the wife ſhall not be the default of the huſband : but 
it is where the huſband is not to have any cor- 
poral puniſhment by the default. Ibid. 472, 473. 

If adefendant imparl to another day in the ſame te 
and make default at the day, this is a departure in deſpite 
of the court : and when the defendant after appearance 
and being preſent in court, upon demand makes depar- 
ure, it is in deſpite of the court, and the entry is, Et 
red. tenens, licet ſolemniter exactus, non revenit, ſed in con- 
enptum curiæ recgſit, & defaltam fecit, &c. Co. Lit. 
129. Before a verdict is taken by default, the cryer of 
the court calls the defendant three times ; and if he doth 
"ot appear, the plaintiff's counſel prays, that the inqueſt 
11. taken by default : he is called three times, to ſhew 
—_ any be: —_ 4 2 z — if he doth not 

r upon the cryer's calling, then the capiatur per de- 

f - 1s indorſed on the back of the panel. 1 2 5. 
N uffering judgment to go by default, is an admiſſion of 
1 mw in declared on. Stra. 612,” After the inqueſt 
je * by default, the defendant can make no ſuggeſtion 
roll. Str. 46. Default, and ſaver of fault, 
dae a large title in the old books of law. See 52 H. 3 
Vet 18, & 24. 3 Ed. 1. c. 1. S 42. & 12 Ed. 1. 
„ EEAULT IN CRIMINAL CASES, An offender 
to bail 4pearsat the capias, and pleads to iſſue, and is let 
* attend his trial, and then makes default ; here the 
in caſe of felony ſhall never be taken by default, 
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but a capias ad audiendamjurutam ſnall iſſue, and if the party 
is not taken, an exigent ; and if he appear on that writ, 
and then make default, an exigi facias de novo may be 
— but where upon the capias or exigent the ſheriff 
returns cepi corpus, and at the day hath not his body, the 
ſheriff ſhall be puniſhed, but no new exigent awarded, be- 
cauſe in cuſtody of record. 2 Hale's Hift. P. C. 202. 
DEFAULT QF JURORS: If jurors make default in 
their appearance for trying of cauſes, they ſhall loſe and 


| forfeit ſes, unleſs they have any reaſonable excuſe prov- 


ed by witueſſes, in which cafe the juſtices may diſcharge 
the iflue for default. Stat. 35 H. 8. c. 6. 
DEFEASANCE, (from the Fr. defaire, to defeat) 
Signifies a condition relating to a deed; which being per- 
formed, the deed is defeated, and rendered void, as if it 
rer had been made. The difference between a common 
condition and a defeaſance is, that the condition is annexed to 
or inſerted in the deed ; and a defeaſance is a deed by itſelf, 
concluded and agreed on between theparties, and having 
relation to another deed. The defeaſance may generally 
(as in the caſe of a bond, Sc.) be indorſed on the back of 
the deed. To make a good defeajance it muſt be. 1. By 
deed, for there cannot be a defeaſance of a deed without 
deed ; and a writing under hand doth not imply it to be 
a deed. 2. It muſt recite the deed it relates to, or at leaſt 
the moſt material part thereof, (unleſs it be on the back, 
as mentioned before.) 3. It is to be made between the 
ſame perſons that were parties to the firſt deed. 4. It 
muſt be made at the time, or after the firſt deed, and not 
before. 5. It ought to be made of a thing defeafible. 1 
Inſt. 236. 3 Lev. 234. Inheritances executed by li- 
very, ſuch as eſtates in fee, or for life, cannot be ſubje&t 
to defeaſance afterwards, but at the time of making the 
feoffment, Sc. only: but executory inheritances, ſuch 
as leaſes for years, rents, annuities, conditions, covenants, 
Sc. may be defeated by defeaſance made after the things 
ted. And it is the ſame of obligations, recogniſances, 
— judgments, Sc. which are moſt commonly the 
ſubject of defeaſance, and uſually made after the deed 
whereto they have relation. Plowd. 137. 1 Rep. 113. 
If a man acknowledge a ſtatute to another, and en- 
ters into a defeaſance, that if his lands in ſuch a county 
ſhould be extended, the ſtatute ſhould be void; the de- 
feaſance will be good, and not repugnant, becauſe it is by 
another deed : but the condition of a bond not to ſue the 
obligation, is void for repugnancy, being in the ſame deed, 
Moor 1035. Although the condition of an obligation, 
where it is repugnant to it, be void; it is otherwiſe in 
caſe of a defeaſance, made after the bond, for this ſhall be 
notwithſtanding : as where the obligee afterwards 
grants by deed to the obligor, that he will not ſue thereon 
at all; or not till ſuch a time, or that it ſhall be diſ- 
cha Sc. 20 H. 7.24 Fitz. Bar. 71. 
here A goes by way of deſeaſance of a cove- 
nant, it muſt be pleaded on the other fide, otherwiſe, 
where by way of explanation, or reſtriction of the cove- 
nant ; per Holt Ch. % 2 Salk. 574. pl, 2: Hill. 10 
Will. 3. B. R. Clayton v. Ninaſton. 
If A. be bound in a bond to B. in 20/1. and he makes 
a defeaſance to C. that if he pay him the like fum, the 
obligation made by A. ſhall be void; this is no good 
defeaſance, becauſe it is not made between the ſame 
parties: though if a ſtatute be entered into, to huſband 
and wife, and the huſband alone make a defeaſance, 
it may be good. 14 H. 8. 101. 2 Shep. Abr. 488. It 
has been held, that if a diſſciſee releaſe his right to the 
tenant of the land, and after there is a defeaſance be- 
tween them, that if the releaſor ſhall pay ſo much, the 
releaſe to be void; by this itwillnot be defeated : and yer 
ſuch a releaſe may be avoided by a conditionor defeaſance 
made at the time of making it. Bro. Defeaſ. 6. Plowd. 
137. 1 Inft. 236. A ſtatute, Cc. may be defeaſanced on 
condition of performing a will, and paying legacies to 
other perſons. 1 Cro. 837. If a defeaſance of a ſtatute 
be made, and after another defeaſance is made by the ſame 
parties, the firſt defeaſance becomes void thereby; andthe 
ſecond only is in force, as in a will. 2 Danv. Abr. 481. 
Where a ſtatute is acknow to two perſons, and one 


of them make a defeaſance, it is ſaid to be a good diſ- 


execution be ſued out before the 


| charge, id. 480. 


time 


D © TE. 
time in a defenſance is paſt, it ſhall be ſet aſide. 1 Lill. 426. 
In a defeaſance of a teed of lands, the perſon to whom 
made covenants that on payment of a certain ſum, on ſuch 
a day, hewilltransfer and reconvey the eſtate back again: 
and that the maker ſhall enjoy till default, Sc. If the 
defeaſance be of a judgment; he covenants that on pay- 
ment of the money, he will enter ſatisfaction on the re- 
cord: if of a ſtatute or bond, that on payment it ſhall be 
void, Sc. Law of Securities 144, 146; 148, Sc. Vide 


* * i PSY 
DEFENCE, In a legal ſignification; is applicable to a 
plea, and is that which the defendant ought to make im- 


mediately, after the count or declaration, viz, That he de- | 3 


fends all the wrong, force, and damages, where and when he 
ought, Sc. And 
excuſes himſelf of the wrong ſurmiſed _ him, 'and 
makes himſelf party to the plea; and by defending the da- 
he affirms the plaintiff able to be anſwered unto: ſo 
that if he will ſnew any diſability in the plaintiff, then he 
ought to omit the defence of the damage, and demand judg- 
ment if the party ſhall be anſwered unto : fot the reſidue 
of the defence, the defendant admits the power of the court 
to hear and determine their pleas. Terms de Ley. 

A defence is ſometimes a full defence, and that is where 
the plea begins with theſe words, Venit & defendit bim & 
injuriam quando, &c. and this is uſual in perſonal actions: 
but there is another defence in real actions, where the 
plea begins Venit & dicit, &c. 

After the defendant has made a full defence in treſpaſs, 
by adding the words „Sc. to the venit & defeudit 
vim & injuriam, he cannot plead in diſability, that. the plain- 
tiff is an alien born, Sc. but be ought to omit the quando, 
becauſe by that word the defendant hath admitted that 
the plaintiff hath capacity to ſue. Carth. 230. Paſch. 
4 V. & M. in B. R. Jentreor v. Jenkins. See 7 Vin. 
Ar. tit. Defence. : | 

In every priecipe, where land is demanded; the defexce 
muſt be venit & deferidit jus ſuum, Sc. As in a writ of 
intruſion, writ of formedon, Sc. 1 Nelſ. Abr. 629. A 

defendant cannot plead any plea, before he hath made a 

defence; though this muſt not be intended abſolutely, for 
in a ſcire facias, a defence is never made. 3 Lev. 182. 
See the ſubject of defence in pleading well treated of. 
Black. Com. 3 V. 296, 7. 

DEFEND, (defender) In our antient laws and ſtatutes 
ſignifies to forbid : and there is a ſtatute intitled. Statu- 
tum de defenſione portandi arma, &c. 7 Ed. 1. In divers 
parts of England we commonly ſay, God defend, inſtead of 
God forbid. Blount. | 

DEFENDANT, (defendens) Is the party that is ſued 
__ perſonal action; as tenant is he that is ſued in action 
real. 

DEFENDEMUS, Is an ordinary word uſed in grants 
and donations ; and hath this force, that it binds the do- 
nor and his heirs to defend the donee, if any one go 
about to lay any incumbrance on the thing given, other 
than what is contained in the deed of donation. Bra#. 
lib. 2. c. 16. See Warranty. 

DEFENDER OF THE FAITH, (dei defenſer) Is a 
pecuhar title belonging to the vhs of England, as Catholi- 
cus, to the King of Spain; and Chriſtianiſſimus, to the King of 
France, &c. Theſe titles were given by the Popes of Rome; 
and that of Defenſor Fidei was firſt conferred by Pope Leo 
the Tenth, on King Henry the Eighth, for writing again 
Martin Luther, the bull for it bears date quinto Idus 
Octob. 1521. Lord Herbert's Hiſt. Hen. 8. 105. But the 
Pope, on King Henry's ſuppreſſing the houſes of religion, 
at the time of the reformation, fooliſhly ſentenced him to 
be deprived of his title, and depoſed from his crown ; 
though in the 35th year of his reign his title, Sc. was con- 

firmed by parliament ; which hath continued to be uſed 
by all ſucceeding Kings to this day. Lex Conſtitutionis, 
47, 48. | 

DEFENDERE SE per Corpus ſuum. To offer duel or 
combat as a legal trial and appeal. Bra#. lib. 3. cap. 26. 

DEFENDERE UNICA MANU, Words ſignifying 
to wage law, and a denial of the accuſation upon oath. 
See Manus. 

DEFENSA, A park or place fenced in for deer, and 


by defending the force and wrong, he | gro 
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dux facit inſtaurare predifium parcum de feris defenſæ Lei. 
ceſtrenſis. H. Knighton, ſub ann. 1452. 
DEFENSIVA, The Lords or Earls of the Marches, 
who were the wardens or defenders of their country, had 
the title of Defenſtva. Cowell. 
DEFENSO, That part of any oepn field or place that 
was allotted for corn and hay, and upon which there was 
no common or feeding; was antiently faid to be in defenſo: 
ſo of any meadow ground, that was laid in for hay only. 
It was likewiſe the ſame of a wood, where part was in- 
cloſed and fenced up, to ſecure the growth of the under- 
0 from the injury of cattle. Mon. Angl. Tom. g. p. 
06. 
DEFEENSUM; An incloſure of land, or any fenced 
ound. Mon. Anyl. tom. 2. 55 114. . 
DEFICIENCIES. Act for making good the deficien- 
cies, and preſerving the publick credit, Sc. 
c: 13. 3 > 
DEFORCEMENT, (defarciamentum) Is where any 
one is caſt out of his lands or poſſeſſions by force: or it 
is a with-holding lands or tenements by force from the 
right owner. Co. Lit. 331. A deforceor is one that over- 
comes and caſts forth by force and violence; and differs 
from diſſeiſor; firſt, becauſe a man may diſſeiſe another 
with force; and next; for that a perſon may deforce ano- 
ther, who never was in poſſeſſion; as if ſeveral have right 
to lands, as common heirs, and one entering keeps out 
the reſt, the law ſaith he deforceth, not diſſeiſeth them, 
And (according to Littleton) he who is enfeoffed by tenant 
in tail, and put in eee by keeping out the heir of 
him in reverſion who hath right to the land, the tenant in 
tail being dead doth deforce the heir, though not diſſeiſe 
him, becauſe he entered during the life of the tenant in 
tail, when the heir had no preſent right. Alſo a diforceur 
differs from an intruder, by reaſon a man is made an in- 
truder by a wrongful entry only into land void of a poſſeſ- 
ſor: and a deforceor is he that hold out againſt the right 
heir, Bratt. lib. 4. c. 1. Britt. c. 33. Litt. 138. F. N. B. 
118. As force and violence are oppoſite to the peace and 
juſtice of the kingdom; and it is a diſgrace to the law, 
that any perſon ſhould preſume to enter forcibly into the 
poſſeſſion of another, before the law hath decided his title 
therein; therefore divers ſtatutes have been made for re- 
formation of theſe abuſes, as among others the Stat. ; R. 
2. cap. 7. See Forcible Entry. | 
DEFORCEOR, deforciator, (from the French forceur, 
expugnator) Signifies one that overcometh, and caſteth out 
by force. Britton. cap. 53. Old Nat. Brev. fel. 118. 
Littleton; in his chapter of Diſcontinuance, fol. 117. Brad. 
lib; 4. cap. 1. See more of this in Pulton de pace regis, 
fol. 34, 35. And ſee Deforcement. 
DEFORCIANT, Menttioned in the Stat. 23 El. c. 3 
is * ſame with a deforceor, See Black. Com. 2 V. 350. 
r 
DEFORCIATIO, Is uſed for a diſtreſs, or holding of 
goods for ſatisfaction of a debt. Paroch. Antiq. 7 
DEGRADATION, (degradatio) Is an eccleſiaſtical 
cenſure, whereby a clergyman is diveſted of his holy ot. 
ders, and there are two forts of degrading, by the Canon 
law; one ſummary, by word only; the other ſolemn, by 
ſtripping the party degraded of thoſe ornaments and rights 
which are the enſigns of his order or degree. Selden's Ti 
tles of Hon. 787. Degradation is otherwiſe called depojir- 
en; and in former times the degrading of a clerk was n 
more than a diſplacing or ſuſpenſion from his office: but 
the Canoniſts have ſince diſtinguiſhed between a depoſit 
on and a degradation; the one being now uſed as a great 
er puniſhment than the other, becauſe the biſhop 
from the criminal all the badges of his order, and arter- 
wards delivers him to the ſecular judge, where he Cannot 
purge himſelf of the offence whereof he is convicted, o 
There is likewiſe a degradation of a Lord, or a Mg" 
Sc. at Common law ; when they are attainted of t 0 
as Hill. 18 Ed. 2. Andrew Hercla, Earl of Carli. v: 
was alſo a Knight, was degraded, and when Jaden 6 
treaſon was pronounced againſt him, his ſword was bs 
s : . 21 
ken over his head, and his ſpurs hewn off his heels, = 
And there is a degrading by a of pariiament ; for om | 
13 Car, 2. cap. 16. William Lord Monſon, Sir Bm) 
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 dignities, and pr inences, and none of them 
— — the title of Lord, Knight, Eſquire, or Gen- 
tleman, or any coat of arms for ever after. See as to 
Black.” Om. 1 V. 4 %ů!!! oe 
DPEHORS, (Fr.) A word uſed in ancient pleading, 
when a thing is without the land, Sc. or out of the point 
in queſtion. Vide Hors de ſon fee. . 
DE INJURIA-SUA. PROPRIA, ab/que tali cauſa, Are 
words uſed in replications, in actions of treſpaſs, or on the 
caſe. 1 Lill. Ar. 427. De injuria ſua propria is a good 
plea, where it comes in excuſe of an injury alledged to be 
done to the perſon of the plaintiff; or where a defendant 
juſtifies in defence of his poſſeſſion, if the title doth not come 
in queſtion. 8 Rep. 86. When one juſtifies by command 
or authority derived from another; or if a defendant juſti- 
fies by authority at Common law, as a conſtable by arreſt 


for breach of the peace ; or if he juſtifies by act of parlia- | 


ment, Cc. De injuria ſua propria is a good replication. 
Gro, Elz 539. 2 Salk. 628. See De ſon Tort Demeſne. 

DEI JUDICIUM. The old Saxon trial by ordeal was 
ſo called; becauſe they thought it an appeal to God, for the 
juſtice- of a cauſe, and verily. believed that the deciſion 
Vas according to the will and pleaſure of Divine. Provi- 


dence. Domeſd. x 
DEIS, The high table of a monaſtery, See Dagus. 
DELATURA, A Saxon word, ſignifying an accuſation: 
and ſometimes-it hath been taken for the reward of an in- 
former. Leges H. 1. c. 46. Leges Ine 20, apud 
Brompton. | A 
DELEGATES, Are commiſſioners of appeal * ted 
by the King under the Great Seal; in caſes of appeals 
from the eccleſiaſtical court, c. by Stat. 25 Hen. 8. c. 
19. See Court of Delegates. 
DELE, (from the Sax. delfan, to dig, or delve) Is a 
or mine, where ſtone or coal, Sc. are dug. Stat. 
1+ ths cap. . We ſtill retain the word delve for dig, 
in ſome parts of this kingdom. | | 
DELIVERANCE, When a criminal is brought to tri- 
al, and the clerk in court aſks him whether he is Guilty, or 
Not Guilty, to which he replies Not Guilty, and puts him- 
ſelf on God and his country, the clerk wiſhes him a good 
deliverance. | 
DELIVERY OF DEEDS, On executing them, to give 
them perfection, Sc. See Deed. 
DEMAND. (Fr, demande, Lat. poſtulatum) Signifies a 
calling upon a man for any thing due. And there are 
two manner of demands, the one in deed, the other in Jaw : 
in deed, as in a præcipe quod reddat, there is an expreſs 
demand; in law, every entry on land, diſtreſs for rent, 
taking of goods, Sc. which may be done without words, 
is a demand in law. 8 Rep. 153. Mr. Nelſon, in his 
Abridgment of the law, vol. 1. pag. 630. ſays, there are 
three forts of demands; one in writing, without ſpeaking, 
and that is in every præcipe; one without writing, being 
a verbal demand of the perſon, who is to do or perform the 
thing; and another made without either word or writing, 
which is a demand in law, in caſes of entries on lands, &5c. 
And an entry on land, and taking a diſtreſs, are a demand 
in hy of the land and rent; ſo the inging an action of 
for money due on an obligation is a demand in law 
of the debt. 1 Lill. 432. Debts, claims, &c. are to 
be demanded and made in time, by the ſtatute of limita- 
uons, 21 Fac. 1. c. 16. and other ſtatutes; or they will 
be loſt by law. NS 
Where there is a duty, which the law makes payable 
2 demand, no demand need be made; but if there is no 
ure Il demand, in ſuch caſe there muſt be a demand, to 
wap the duty. Tin. 3 Ann: 1 Lil. 432. Debt on 
ww to be paid preſently upon demand, is a duty preſent- 
Y, and requires no demand. Cro. Eliz. 548. And upon 
a penalty the party need not make a demand, as he muſt 
in the caſe of a nomine pænæ; for if a man be bound to 
Pay 201. on ſuch a day, and in default thereof to pay 
2 the 40]. muſt be paid without demand. 
15 wan leaſes land by indenture for years, reſerving a 
22 at certain days, and the leſſee covenants to 
8 laid rent at the days limitted ; the leſſor is intitled 
Na > rent, without demand; for the leſſee is obliged to 
2 at the days, by force of his covenant. 2 Danv. 
* 101. But if a ſeſſor makes a leaſe rendering rent, 


1 Mod. 89. 


and the leſſee covenants to pay the rent, being lawfully 
demandod, the leſſee is not bound to pay the rent, without 
a demand Ibid. 12 __ 6 le 
As perſon makes a leaſe for life, or years, reſerving a 
rent upon condition, that if the leſſee doth not pay = 
rent at the day, that then without any demand it ſhall be 
| lawful for the leſſor to re- enter; by this ſpecial agreement 
of the parties, the leſſor may enter on non-payment of the 
rent; without any demand. Ibid. 100. A leaſe for years, 
with condition to be void, on non-payment of the rent, is 
not void unleſs the rent be demande, and an entry made: 
and an intereſt ſhall not be determined, without an actual 
demand. Hob. 67, 331. 2 Mon. 264. But now by the 
ſtatutes relative to rents, an ejectment may be maintained 
without an actual entry. See 4 Geo. 2. c. 28. fell. 2. 
& 11 Geo. 2. c. 19. /ec, 16. | : $ 
A demand is to be legal, and made in ſuch manner as 
the law requires: if it be for rent of a meſſuage and 
lands, it ought to be made at the meſſuage, at the fore 
door of the houſe, the moſt notorious place: where lands 
and woods are let together, the rent is to be demanded on 
the land, as the moſt worthy thing, and on the moſt pub- 
lick part thereof: if wood only be leaſed, the demand muſt 
be made at the gate of the wood, Sc. 1 Inft. 201. 
Fupb. 58. Vide Dyer 31. 1 Leon. 425. Cro. Ela. 
209. He that would enter for a condition broken, which 
tends to the deſtruction of an eſtate, muſt 1. Demand 
the rent, 2. Upon the land, if there is no houſe. - 3. If 
there is a houſe, at the fore door; though it is not mate- 
rial whether any perſon be in the houſe or no. 4. If the 
appointment is at any other place off from the land, the 
demand muſt be at that place. 5. The time of the de- 
mand is to be certain, that the tenant may be there, if he 
will, to pay the rent: and the laft time of demand of 
the rent, muſt be ſuch a convenient time before the 
ſun-ſetting of the laſt day of payment, as the money may 
be numbered. Alſo the leſſor or his ſufficient attorney is 
to remain upon the land, the laſt day on which the rent 
due ought to be paid, until it be ſo dark that he cannot ſee 
to tell the money: and if the money thus demanded is not 
paid, this is a denial in law, though there are no words 
of denial; upon which a re-entry may be made, Ge. 
1 inf. 201, 202. 4 Rep. 73. A demand ought to be 
in the preſence of witneſſes: and demands are releaſed by 
a releaſe of all demands; which diſcharges all freeholds, 
rights of entry, actions, Sc. But ſee 4 Geo. 2. c. 28. 
elt. 2. before referred to. N. B. Leaſes are now gene- 
rally ſo made, as to render any demand unneceſſary, i. e. 
. a proviſo that if the rent ſhall be in arrear for ſuch 
a certain ſpace of time, it ſhall be lawful for the leſſor to 
re- enter, Sc. SES 

Asa releaſe of ſuits is more large than of quarrels or 
actions; ſo a. releaſe of demands is more large and; bene- 
ficial than either of them. By a releaſe of all demands all 
executions, and all frecholds, and inheritances, executory, 
are releaſed ; by a releaſe of demands to the diſſeiſor, the 
right of entry in the land, and all that is contained 
therein, is releaſed. And he, that releaſeth all demands, 
excludes himſelf from all actions, entries, and ſeizures; 
but a releaſe of all demands, is no bar in a writ of 
error to reverſe an outlawry, Cate, lib. 8. fol. 153, 


154. 
DEMANDANT, (petens) All civil actions are proſecut- 
ed either by demands or plaints, and the purſuer is called 
demandant, in actions real; and plaintiff, in perſonal ac- 
tions: in a real action, lands, Sc. are demanded. Co. 
Litt. 127. | | . 
DEMEINE, DEMAIN, or DEMESNE, (dominicum, 
domanium) Is a French word otherwiſe written domaine, and 
ſignifieth patrimonium domini. Demains, according to com- 
mon ſpeech, are the lord's chief manor- place, with the 
lands thereto belonging; which he and his anceſtors have 
from time to time kept in their own manual occupation, 
for the maintenance of themſelves and their families: and 
all the of a manor, except what is in the hands of 
freeholders, are ſaid to be demains. Copyhold lands have 
been accounted demains, becauſe they that are the tenants 
hereof are judged in law to have no other eſtate but at tlie 
will of the lord; fo that it is ſtill reputed to be in a manner 
in the lord's hands: but this word is oftentimes uſed for a 
4 A | : diſtinction 
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diſtinction between thoſe lands that the lord of the manor 
hath in his own hands, or in the hands of his leſſee de- 
miſed at a rack rent, and ſuch other land appertaining to 
the manor, which belongeth to free or copy-holders. 
Bratt. lib. 4. tract. 3. c. 9. Fleta, lib. 5. cap. 5. As 
demains are lands in the lord's hands manually occupied, 
ſome have thought this word derived from de manu; but 
it is from the Fr. demaine, which is uſed for an inheritance, 
and that comes from dominium, becauſe a man has a more 
abſolute dominion over that which he keeps in his hands, 
than of that which he lets to his tenants. Blount. 

Domanium properly ſignifies the King's lands in France, 
appertaining to him in aging" A and in like manner do 
we in ſome ſort uſe it here in England; for all lands, it is 
faid, are either mediately or immediately from the crown; 
and when a man in pleading would ſignify his land to be 
his own, he ſaith, that he is ſeiſed thereof in his demain, 
(or rather demeſne) as 1 fer; whereby is meant, that al- 
though his land be to him and his heirs, it depends upon 
a ſuperior lord, and is held by rent or ſervice, Cc. Lit. 
lib. 1. cap. 1. From this it hath been obſerved, that 
lands in the hands of a common perſon cannot be true 
demeans : and certain it is, that lands in the poſſeſſion of a 


ſubject, are called demains in a different ſenſe from the | 


demain lands of the crown. For demains, or domains, in 
the hands of a ſubject, have their derivation a domo, be- 
cauſe they are lands in his poſſeſſion for the maintaining 
of his houſe: but the domains of the crown are held of the 
King, who is abſolute lord, having proper dominion; and 
not by any feudal tenure of a ſuperior lord, as of fee. 
Wood's Infl. 139. 5 
Demain is ſometimes taken in a Special ſignification, as 
oppoſite to frank- fee: for example, Thoſe lands which 
were in the poſſeſſion of King Edward the Confeſſor are call- 
ed ancient demains, and all others frank fee; and the te- 
nants which hold any of thoſe lands are called tenants in 


ancient demain, and the others tenants in frank fee, Sc. 


Kitch. 98. See Ancient Demeſne. See further Black, Com. 
2 V. go, 286. 

DEMISE, (dim/#o) Is applied to an eſtate either in fee, 
for term of life, or years, but commonly the latter: it is 
uſed in writs for any eſtate. 2 Inſt. 483. The word de- 
i, in a leaſe for years, implies a warrantry to the leſſee 
and his aſſignee ; and upon this word action on the cove- 
nant lies againſt the heir of the leſſor, if he ouſt the leſſee : 
it binds the executors of the leſſor, who has fee- ſimple or 
fee-tail; where any leſſee is evicted, and the executor hath 
aſſets; but not the leſſor for life's executors, without ex- 
preſs words, that the leſſee ſhall hold his whole term. 
Dyer. 257. Jenk. Cent. 35. The King's death is in law 
termed the demiſe of the King, to his royal ſucceſſor, of 
his crown and dignity, Sc. 

DEMISE and REDEMISE, The conveyance by de- 
miſe "ind redemiſe is where there are mutual leaſes made 
from one to another on each fide, of the ſame land, or 
ſomething out of it; and is proper upon the grant of a 
rent-charge, &c. | | 

DEMURRER, (in Latin demorare, from the Fr. demeu- 
rer) Is a kind of pauſe or ſtop, put to any action upon 
point of difficulty, which muſt be determined by the 
court, before any farther proceedings can be had therein : 
for in every action the controverſy conſiſts either in fa or 
in law; if in fact, that is tried by the jury; but if in lau, 
the judge, with his aſſociates, proceeds to judgment; and 
whatever they conclude ſtands firm without any appeal. 
Smith de Repub. Angl. lib. 2. c. 13. But error lies. This 
demurrer is in our records expreſſed in Latin by moratur 
in lege: and when any action is brought, and the de- 
fended faith that the plaintiff's declaration is not ſuffi- 
cient for him to anſwer unto: or when the defendant 
pleads, and the plaintiff ſays, that it is not a ſufficient 
plea in law, and the defendant ſays, that it is a good plea; 


and thereupon both parties ſubmit to the b k of 


the court, this is a moratur in lege. 1 Lill. Abr. 435. 
So that a demurrer is an iſſue joined upon matter of lau, 
to be determined by the judges; and is an abiding in point 
of late, and a referring to the judgment of the court, 
whether the declaration or plea of the adverſe party is 


ſufficient in law to be maintained. Finch, lib. 4. cap. 40. 


1 Inſt. 71. | 


| defendant is to demur 
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A demurrer may be to the writ, count or declaration 
or to any part of the pleadings: alſo a demurrer may be 
to a demurrer, as where the demurrer is double, and he that 
demurs aſſigns one error in fact, and another in law, which 
is ill, and may be demurred unto on the other ſide. 1 
Lill. 438. But it is now a dubious point whether a d- 
murrer may be demurred unto; In the caſe mentioned as 
example, qu. if tis demurrable, as the demurrer is 
for the cauſe aſſigned in lau, though it may be bad for 


the fact? 


A demurrer is admitting the matter of fact, ſince it 
refers the law ariſing on the fact, to the judgment of the 
court; and therefore the fact is taken to be true on ſuch 
demurrer, or otherwiſe the court has no foundation on 


| which to make any judgment. Gilb. Hift. of C. P. 55. 


But a ſpecial demurrer admits only facts well pleaded. 

As a demurrer at Common law did confeſs all matters for- 
mally pleaded ; ſo now by the flatute a general demurrer dre; 
conf all matters plended though unformally, according to 
the forms meant by the ſtatute 27 Eliz. 5. for ſuch forms 
are now not material, not being expreſſed in demurrer. 


caſe of Hoard v. Bakerwille. 


particular cauſes; or /pecial, where the cauſes of demurrer 
are particularly ſet down : and the judgment of the court 
is not to be prayed upon an inſufficient declaration or plea, 
otherwiſe than C demurrer; when the matter comes judi- 


inſufficiently alledged, that the court cannot give certain 
judgment upon it, a general demurrer will ſuffice ; and for 
want of ſubſtance, a general demurrer is good : but for 
want of form, there muſt be a ſpecial demurrer, and the 
cauſes ſpecially aſſigned. Pra. Attorn. edit. 1. p. 84. 
And as he, that demurs generally, confeſſeth all matters of 
fact that are well and ſufficiently pleaded ; ſo he that makes 
a ſpecial demurrer, can take no advantage of any other 
matter of form, but what is expreſſed in his demurrer ; 
though he may take advantage of matter of ſubſtance, if 
the demurrer be ſpecial, and the cauſes not ſet down. 10 
Rep. 88. The practice is now, on a ſpecial demurrer, to 
take advantage of any real error, though not expreſſed, in 
the cauſes aſſigned. Demurrers likewiſe are either in ac- 
tions at law, or in ſuits in equity. 

It is allowed a good cauſe of demurrer in Chancery, that 
a bill is brought for part of a matter only, which is proper 
for one intire account, becauſe the plaintiff ſhall not ſplit 
cauſes, and make a multiplicity of ſuits. Vern. 29. pl. 24. 
Hill. 1681. incaſe of Purefoy v Purefoy. 

If an original bill be brought for matters, part of which 
are in a former bill and decree, and part new, or by way 
ſupplemental bill; the court will on a demurrer, to ſo mu 
as was contained in the former decree, ſend it to a maſter 
to ſee what was, and what was not in the firſt bill, and 
allow the demurrer accordingly. G. Eg. R. 184. Hill. 
12 Geo. 1. in Canc. 

By ſtatute, judges are to proceed to give judgment in 
actions, according ta the right of the cauſe, after de- 
murrer joined, without er to defects of proceedings, 


not to extend to indictments, c. in criminal proſecu- 
tions, Sc. Stat. 27 Eliz. cap. 5. See note preceding 
as to the modern practice and uſage. By 4 & 5 Ann. . 
16. The cauſes of demurrer are to be ſpecially ſet down, 
or the judges ſhall give judgment without regarding an 
imperfections in writs, per» N 8 ſuf- 
ficient matter a upon which to give judgment. 
— 8 he may 45 it; for if the de- 
fendant pleads in any caſe, where he can demur, he ſhall not 
afterwards take advantage in arreſt of judgment, wt © 
error, Sc. Plowd. 182. Unleſs in caſes not aid 
the ſtatutes of amendments and jeofailes ; as to which . 
Com. Dig. 1 V. tit. Amendment. There cannot be a 4 
murrer in abatement; and where a defendant demurs 2 
in abatement, the court may give final judgment: but, 
may be to a plea in abatement, 1 . 220. 1 
Abr. 634. 7 25 . dich 
After the plaintiff and defendant have joined iſſue, un 


goes to the whole, neither of them can demur, _— 
conſent of the other: but defendant may demur to one Pt | 


Heb. 233. at the end of pl. 295. Mich. 12 Fac. in the 


Demurrers to pleas, &c. are general, without ſhewing any 


cially before the court. If in pleadings, c. a matter is 


'Sontm?tY' =» +co£aM= oe 6a, moo mow: as 


except ſuch as are expreſſed with the demurrer ; but this 
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of a declaration, and plead to the other part thereof, with 


quoad, &c. And where there is an iſſue to part of the 
2 plea, and a demurrer to other part of it, the 
plaintiff, before or after judgment given on the demurrer, 
may try the iſſue ; though it is uſual to give judgment on 
the demurrer firſt 1 Lill. Abr. 437. 1 Inft. 51. 1 Saund. 80. 
See infra. But there may be a demurrer to evidence. 
Though now tis uſual to take exceptions to evidence at the 
bar at Ni privs, ore tenus, which is tantamount to a demur- 
rer. If doubts ariſe, caſes are made, or points reſerved, and 
verdict taken, ſubject to the opinion of the court. See tit. 
Demurrer to Evidence. If a defendant pleads to part, and 
demurs to part ; the demurrer ſhall firſt be determined, and 
the iſſue laſt ; becauſe upon the trial of the iſſue, the jury 
may aſſeſs damages as to both. Palm. 517. Where there 
is a demurrer in part, and iſſue is joined upon the other 
part, and the plaintiff hath judgment on the demurrer ; 
here he may enter a Non. Prof. as to the iſſue, and pro- 
ceed to a writ of enquiry upon the demurrer : but other- 
wiſe he cannot have ſuch writ of enquiry. 1 Salk. 219. 

A demurrer is to be ſigned, and argued on both ſides 
by counſel; and if a party be delayed in his proceedings 
by demurrer, he may move the court to appoint a ſhort 
day after, to hear counſel on the demurrer, and the court 
all gane it. Trin. 23 Car. B. R. After a demurrer is 
joined, the plaintiff having entered it in the roll, deli- 
vers the roll to the ſecondary, and makes a motion for a 
'Confilium, or day to argue it, which the court grants of 
courſe, on the ſecondary's reading the record; then the 
demurrer muſt be en by the plaintiff in the court-book 
with the ſecondary, who on his rule ſets down the day 
appointed for argument, at leaſt four days before the de- 
murrer is argued : And paper- books are made and deliver- 
ed to the judges, 

The demurrant argues firſt, and the court will hear but 


tuo counſel on a day, viz. one of a fide, and ſeldom give 


judgment the ſame day; and if deſired on either ſide, (un- 
leſs the caſe be very plain), the court will hear further ar- 
guments the next term. The whole record is not to be 
read, on opening the demurrer ; except the ſame be to the 
declaration only: but where it appears to be for delay, 
the whole record will be heard by the court, though there 
be a plea, &c. And if it be found merely for delay, 
judgment ſhall be given preſently. If the major part of 
the judges of the court cannot determine the matter on the 
demurrer, it is to be ſent into the Exchequer Chamber to 
be determined by all the judges of England. 1 Inf. 71. 
Prafliſ. Attorn. Edit. 1. p. 154. | 
When the court gives judgment on demurrer in debt 
for the plaintiff in the action, the judgment is for the 
plaintiff to recover his debt, coſts and damages ; but if 
it be in action of the caſe, a writ of enquiry of damages 
muſt be awarded, before the plaintiff can have final judg- 
ment. If judgment on the demurrer is for the defendant 
in the action, the judgment is, that the plaintiff Nihil ca- 
Prat per breve, or per billam, and that the defendant eat fine 
die. Wod's Inſt. 60 3. General demurrer being entered, it 
cannot be afterwards waved, without leave of the court, 
but a ſpecial demurrer generally may, unleſs the plaintiff 
hath a term, or the aſſizes by the defendant's demurring. 
In C. P. if defendant demurs to the plaintiff's replication, 
merely for delay, the plaintiff may ſign judgment by de- 
fault. But that practice does not yet prevail in B. R. The 
general formal words of a demurrer are, Quod breve vel nar. 
vel placitum, Ge. Materiaque in eodem content. minus ſuf- 
ficiens in lege exift', Cc. 1 Lill. 435. 
1 DEMURRER TO EVIDENCE, Is where a queſtion of 
_ dothariſe thereupon: As if the plaintiff produces in evi- 
— any records, deeds, writings, Sc. upon which a 
8 on of law ariſes, and the defendant offers to demur 
Wy it; and then the plaintiff muſt join in demurrer, or 
ave his evidence. So if the plainti brings witneſſes to 
Fes fact, and a matter of law ariſeth upon it; if the 
2 admits their teſtimony to be true, there alſo the 
Pros may demur in law: And ſo may the plaintiff 
Th: 8 the defendant's evidence. And in theſe caſes, 
** wes the plaintiff and defendant agree the matter 
— — - iſpute; and the jury are diſcharged; and the 
ot law is referred to the judges to determine. But 
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| where evidence is given for the King, in an information or 
other ſuit, and the defendant offers to demur upon it, the 
King's counſel are not obliged to join therein; but the 
court ought to direct the jury to find the ſpecial matter. 
And indeed becauſe juries of late uſually find a doubtful 
matter ſpecially, demurrers upon evidence are now ſeldom 
uſed. 5 Rep. 104. 1 [»ft. 752. 2 Inſt. 426. If the court 
doth not agree to a demurrer, 10 the inſufficiency of evidence 
in a civil cauſe; they ought to ſeal a bill of exceptions, &c. 
9 Rep. 13. See preceding note on this ſubject, 

DEMURRER TO INDICTMENTS, If a criminal 
Joins iſſue upon a point of law in an indictment or _ 
allowing the fact to be true, as laid therein, this is a - 
rer in law: And if the indictment or appeal proves good 
in law, in the opinion of the judges, they proceed to judg- 
ment and execution, . as if the 2 had been convicted by 
confeſſion or verdict. And though by the criminal's de- 
murrer, he refuſeth to put himſelf upon trial by jury, yet 
he ſhall not, as in other caſes, be put under the pain fort & 
dure; for a demurrer is allowed to be tried by the judges 
and not by the inqueſt. And he that is condemned on 
demurrer, is ſaid to be convict; for whoever is adjudged, 
is convicted by law. 2 Int. 178. H. P. C. 243. . 
P. C. 150. 1 Hawk. P. C. 14. But ſee 2 Hawkins 


334- 

DEMY SANGUE, ls the half blood : Where a man 
marries a woman, and hath iſſue by her a ſon, and the 
wife dying he marries another woman, by whom he hath 
alſo a ſon ; now theſe two ſons, though they are called 
brothers, are but brothers of the half blood, becauſe they 
had not both one father and mother: And therefore by 
law they cannot be heirs to one another; for he that claims 
as heir to another by diſcent, muſt be of the whole blood 
to him from whom he claimeth: Terms de Ley. 

The half blood are intitled under the ſtatutes of diſtribu- 
tion to any equal ſhare of the perſonal eſtate with the 
whole blood. 

DEN. The name of places ending in den, as Bidden- 
den, Sc. agnify the ſituation to be in a valley, or near 
22 from the Sax. Den, i. e. Vallis, Locus, Sylveſtris. 

ount. 

DEN AND STROND, Is a liberty for ſhips or veſſels 
to run or come aſhore: and K. Ed. 1. by charter granted 
this privilege to the Barons of the Cinque Ports. Placit. 
temp. Ed. 1. 

DENA TERRZ, A hollow place between two hills; 
and the word dena is uſed for a little portion of woody 
ground, commonly called a ed woe una parva dena 
Hluæ. Domeſd. 

DENARII, A general term for any ſort oß pecunia nume- 
rata, or ready money. Paroch. Antiq. 320. 

DENARII DE CARITATE, Cuſtomary oblations 
made to Catbedral Churches about the time of Pentecoft, when 
the pariſh prieſt and many of their people went in proceſ- 
ceſſion to viſit their mother church: This cuſtom was af- 
terwards changed into a ſettled due, and uſually er 
upon the pariſh prieſt ; though at firſt it was but a gift of 
chartty, or preſent, to help to maintain and adorn the 
biſhop's ſee. Cartular. Abbat. Glaſton MS. f. 15. 

DENARIUS, An Engli/b penny: it is mentioned in the 
Stat. Ed. 1. De compoſitione menſurarum, Sc. 

DENARIUS DEI, God's penny, or earneft money given 
and received by the parties to contracts, Sc. Cart. Ed. 1. 
The earneſt money is called Denarius Dei, or God's Penny, 
becauſe in former times, the piece of money ſo given to 
bind the contract, was given to God, i. e. To the church 
or the poor. 

DENARIUS S. PETRI, An annual payment of one 
penny from every family to the Pope, during the time that 
the Catholick religion prevailed in this kingdom, 
paid on the feaſt of S. Peter. Stat. 25 H. 8. c. 25. See 
Peter-Pence. 

DENARIUS TERTIUS COMITATUS. Of the fines 
and other profits of the county-courts, originally when thoſe 
courts had ſuperior juriſdiction before other courts were 
erected, two parts were reſerved to the King, and a third 
part or penny to the Earl of the county; who either received it 
in ſpecie at the aſſiſes and trials, or had an equivalent com- 
poſition for it out of the Exchequer. Paroch. Antiq. 418. 
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and denizens, that the King cannot grant this power qgver 
to any other. 7 Rep. Wood's Infl. 22. See Co. Lit. 8. a. 


earth, turf, and ſtubble into heaps, which when dri 


| See Modus Decimandi. 


cient writ where a parſon is employed in the King's ſervice, 


and converted to his own uſe. 1 
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_ DENBERA, From the Sax. Den, à vale, and bery, 4 
barrow or hog) A place fot the running and feeding of 
hogs, wherein they are penn'd ; by ſome called a Swine- 
inn: „ oi 5 OY 
'DENIZEN, (Fr. Donaiſon) Is an alien enfranchiſed, and 
made a ſubje& by the King's letters patent; and is called 
donaiſon, becauſe his legitimation proceeds ex dbnatione 
Regis, from the King's gift. Such a one is enabled in 
reſpects, to do as the King's native ſubjects do, to 
purchaſe and poſſeſs lands, 100 | 
and when he is thus enfranchiſed, he is ſaid to be under 
the King's protection, or 10 ad fidem Regis Aupliæ; be- 
fore which time he can poſſeſs nothing in England. But 
notwithſtanding this, it is ſhort of © naturalization}, for a 
ſtranger naturalized may inherit lands by diſcent, which 
a denizen cannot: and. in the charter whereby a perſon 
is made a denizen, there is commonly contained ſome 
clauſe that expreſsly abridges him of that full benefit which 
natural ſubjects enjoy. Bra. lib. 5. tract. 5. cap. 25. 
2 Infl. 741. When the King makes a denizen by letters 
patent, he may purchaſe lands, and his iſſue born after- 
wards may inherit them; but thoſe he had before ſhall 
not: and though a denizen is enabled to purchaſe, he can- 


not inherit the lands of his anceſtors ; but as a purchaſer | 
he may enjoy them; and he may take lands by deviſe. 


1 Inſt. 8. 11 Rep. 67. 5 Rep. 52. Aliens made denizens 
are incapable of offices in the government, to be members 
of parliament, Sc. by Stat. 12 W. 3. cap. 2. 1 Geo. . 
c. 4. It is ſo high a prerogative to make aliens ſub 


129. 4. the ſubject fully treated, and, Black. Com. 1 V. 
374. 2”. 249. f 5 
DENSHIRING OF LAND, Is the caſting parings of 
are 
burnt into aſhes, for a compoſt on poor barren land. This 
method of improvement is uſed on taking in and incloſin 
common and waſte ground; and in many parts of England 
is called burn-beating, but in "a. ns and other coun- 
ties they term it denſbiring of | | 
DE NON DECIMANDO, To be diſcharged of tithes. 


DE NON RESIDENTIA CLERICI REGIS, Is an an- 
Sc. to excuſe and diſcharge him of non-refidence. 2 Inſt. 


624. 
DENTRIX, A fiſh with many teeth. Chart. Hen. 6. 
Monaſt. Ramſey. Dots | 
DEODAND, (Deo dandum) Is a thing given as it were 
to God, to appeaſe his wrath, where a perſon comes to a 
violent death by miſchance, not by any reaſonable crea- 
ture; and is forfeited to the King, or grantee of the 
crown; and if to the King, his almoner diſpoſes of it by 
ſale; and the money arifing thereby he diſtributes to the 
mt Alſo if forfeited to the lord of a liberty, it ought to 
e thus diſtributed. 5 Inf 57. 5 Rep. 110. 1 Nel. 
636. The original of deodands is ſaid to come from the 
notion of purgatory; for when a perſon came to a ſudden 
and untimely death, without having time to be ſbrieved by 
a prieſt, and to have the extream unction adminiſtered to 
him, the thing which had been the occaſion of his death, 
became deodand; that is, was given to the church, to be 
diſtributed in charity, and to pray for the ſoul of ſuch de- 
ceaſed perſon out of purgatory, 1 Lill. 443. 
There are ſeveral examples of forfeitures in caſes of 
deodands ; as if a man, in driving a cart, falls ſo as the 
cart-wheel runs over him, and preſſeth him to death; the 
cart-wheel, cart, and horſes are forfeited to the lord of 
the liberty: for omnia que movent ad mortem ſunt deodan- 
da. Bratt. lib. 3. tract. 2. cap. 5. But it hath been ob- 
ſerved, that, at this day, if a man be killed by the wheel 
of a cart drawn with horſes, the jury find that, only, deo- 
dand which was the immediate cauſe of his death, viz. 
the wheel; which is then 1 the lord of the manor, 
is OW el/. 639. For in the pre- 
ſent A char age, juries are not much pleaſed with this 
obſolete law. If a man riding over a river, is thrown off 
his horſe by the violence of the water, and drown'd, his 
horſe is not deodand; for the death was cauſed per curſum 
aque. 2 Co. 483, Where one under fourteen years of 


y any office or dignity; | 
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age, falls from a catt, horſe, Hr. bey are hot . 


3 Inf. 57. And if a perſon wounded by any aceident, 
of a 820 horſe, 8. de within a he a * 
what did it, is-deodznd: So that if a horſe ſtrikes a man, 
and afterwards the owner ſells the horſe, and then the party 
that was ſtricken dies of the ſtroke, the horſe, notwith: 
ſtanding the fale, ſhall! be forfeited! as dradand. Plnyd. 
260. 5 Rep. 110. W 
If one falls out of a veſſel in ſalt water, the veſſel is not 
deodand, as accidents at ſea are frequently happening; but 
if one fall out of a veſſel in freſh water, it is ſaid to be 
otherwiſe. Wood's Int. 212. Things fixed to the free- 
hold; as a bell hanging in a ſteeple, a wheel of a mill, 
Sc. unleſs ſeveretl from the freehold, cannot be deodang;. 
2 Inſt. 281. And there is no forfeiture of a deodang, till 
the matter is found of record, by the jury that finds the 
death; who ought alſo to find and appraiſe the deodand 
5 Rev. 110. 1 af. 144, After the coroner's inquiſition 
the ſheriff is anſwerable for the value, where the deodand 
belongs to the King; -and he may levy the ſame on the 
town, Sr. Wherefore the inqueſt ought to find the 
value of it. 1 Hawk. 67. | 
rants of deodands how to be inrolled, 3 & 4 Will. 6 
c. 22. fell. 1. Deodands were likewiſe the 
and chattels of felo de ſe, Sc. 1 Lill. 443. See Black, 
Com. 1 J. 200, | | | 
DE  ONERANDO PRO RATA PORTIONIS, Is a 
writ that lies where a perſon is diſtrained for rent, that 
ought to be paid by others proportionably with him. F. 
N. B. 234. If a man hold twenty acres of land, by fe- 
alty and twenty ſhillings rent; and he aliens one acre to 
one perſon, and another acre to another, Sc. the lord 
ſhall not diſtrain one alienee for the whole rent, but for 
the rate and value of the land he hath purchaſed, G. 
And if he be diftrained for more, he ſhall have this writ, 
New Nat. Br. 586. | | 
DEPARTURE, Is a word in our law properly applied 
to a defendant, who firſt pleading one thing in bar of an 
action, and being replied unto, in his rejoinder, he quits 


plea: Alſo where a plaintiff in his declaration ſets forth 
one thing, and after the defendant hath pleaded, the 
prod in his replication ſhews new matter different from 
is declaration, this is a departure; as in Coke's Inſtitutes, 
The defendant demurred, becauſe it was a departure from 
the declaration. Plowd. , 8. 2 Inſt. 147. But if a plain- 
tiff in his replication depart from his count, and the defen- 
dant takes iſſue upon it; if it be found for the plaintiff, 
the defendant ſhall take no advan of that departure : 
Though it would have been otherwiſe, if he had demur- 
red upon it. m. 86. 1 Lill. Ar. 444. A 
If a man plead a general agreement in bar, and in bis 
rejoinder alledge a ſpecial one, this is a departure in plead- 
ing: And if an action is brought at Common law, and 
| the plaintiff by his replication would maintain it by vir. 
tue of a cuſtom, c. it hath been held a departure. 1 Ne). 
Abr. 638. Where a matter is omitted at firſt, it is a 4. 
| parture to plead it afterwards. Ibid, If in covenant, the 
defendant pleads performance ; and after rejoins that the 
plaintiff ouſted him, it is a departure from his plea. Raj". 
22, In debt upon bond for performance of covenants 
in a leaſe, the defendant pleaded performance; and after- 
wards in his rejoinder ſet forth that ſo much was paid in 
money, and fo much in taxes, Gc. upon demurrer it vi 
adjudged a departure from the plea ; becauſe he had pleaded 
performance, and afterwards ſet forth other matter of ex- 
cuſe, Sc. 1 Salk, 221. | 
Debt upon bond for performance of an award, made 
for payment of money ; if the defendant plead : 
ance, and the plaintiff having replied and aſſigned a breach 
of non-payment, &c. the Acndant rezQns that he 5 
ready to pay the money at the day, &c. this is a dpa 
from his plea; for performance is payment of the mon*) 
and payment, and ready to pay, are different iſſues. 
10. 4 Leon. 79. In debt upon bond for non-performanc* 
of an award; the defendant pleads that the award ark 
that he ſhould releaſe all ſuits to the plaintiff, which _ 
had done; the plaintiff replies that ſuch an 2 


bur if a horſe ſtrikes and kills ſuch a perſon, it is Gd, 


that and ſhews another matter, contrary to, or not pur- 
- | ſuing his firſt plea, which is called a departure row his 
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8 t that the award was further that the defendant 
ny. — to the plaintiff ſuch a fam; £9c. the defendant 


joins that true it is, that by the award he was to pay the 


intiff the ſaid ſum, but that the award was alſo, that 
the plaintiff ſhould releaſe to the defendant all actions, 
Sc. which he had not done ; on demurrer this was held a 
departure from the plea, being all new matter. 2, Bulf. 
" Godb. 155. 1 Nelſ. 637. 97 
After nullum fecerunt arbitrium, the defendant cannot 
lead that the award is void, without being a departure 

the former plea: And if where nul fiel award is 
leaded ; then the award is ſet forth, and a joinder that 
it was not tendered, it is a departure. 1 Lev. 133. Lut. 
385. A departure muſt be always from ſomething that is 
muterial; or it Will not be allowed: if in treſpaſs for tak- 
ing goods, the plaintiff reply, that after the taking, th 
defendant converted them to his own uſe, this being an 
abuſe makes a treſpaſs; and the converſion is either trover 
or treſpaſs at the plaintiff's election, ſo that by his repli- 
cation he may make it treſpaſs, and be no departure. -1 
Salk. 221, 222. In circumſtances of time, Sc. laid as to 

iſes, the plaintiff is not tied to a preciſe day ; for if 
the defendant, by his plea, force the plaintiff to vary, it 
is no departure * his declaration. 1 Nel/. 640, 641. 
And if another place be mentioned in the replication, in 
action of debt; as this is a perſonal thing, tis no depar- 
ture, becauſe he who is indebted to another in one place, 
is ſo in every place. Sid. 228. 

If new matter which explains or fortifies the bar be 
rejoined by the defendant, it is not a departure. I il. 
Rep. Par. 2. fo. 8. Long v. Jackſon. See farther as to 
departure, Id. Par. 2. 7 97, 98, Sc. Palmer v. Stone 
and another. And Co. Lit. 304. a. A departure being a 
denial of what is before admitted, is a faying and unſay- 
ing, and for that one iſſue cannot be joined upon it, tis 
naught for the uncertainty, 1 Lill. 444. See Black. Com. 


3. 310. | 
p DEPARTURE IN DESPITE OF THE COURT, 
and entry of it. See Default. 


DEPARTERS OF GOLD AND SILVER, The parters 
or dividers of thoſe metals. from others that are coarſer. 
Stat. 4 H. J. c 

DEPOPULATION, (Depopulatio) Is a waſting or de- 
ſtruction; a deſolation or unpeopling of any place, by fire, 
ſword, peſtilenee, Sc. 12 Rep. 30. 

DEPOPULATORES AGRORUM, Theſe were great 
offenders, by the ancient Common law; ſo called, becauſe 
1 proſtrating and ruining of houſes of habitation of the 

ng's people, they as it were depopulated towns and villag- 
es, leaving them without inhabitants. Srat. 4 Hen. 4 cap. 
2. Lee 204. 5 | 

DEPOPULATIO AGRORUM, Deſtroying and ra- 
vaging a country, an offence where the benefit of clergy 
was denied at Common law. 2 Hal. pl. 333. Black. 
"DEPOSrTION, (Dep | 

. ON, (Depaſitio) Is the teſtimony of a witneſs, 
Otherwiſe called a deponent, put down in writing by way 
of anſwer to interrogatories exhibited for that purpoſe, in 

ery, Sc. Proof in the High Court of Chancery is 
by depofitions of witneſſes ; and the copies of ſuch regular- 
ly taken and publiſhed, are read as evidence at the hear- 
ng: And depofitions, taken in one cauſe, may be uſed at 
the hearing of another cauſe, when they are between the 
e parties, &c. without motion; but in a cauſe be- 
tween other parties, though touching the ſame matters, 
this will not be allowed, without ſpecial order of court ; 
neither will depofitions in other courts be permitted to be 
pp, Iichour ſuch order. Prafiiſ. Attorn. Edit. 1. p. 
» £34. TY 

After a witneſs is fully examined, the examinations are 
read over to him, and the witneſs is at liberty to alter, or 
amend any thing; after which he ſigns them, and then, 
and not before, the examinations are complete, and good 

2 Wrms. Rep. 415. Paſch. 1718. by the reporger. 
Re practice prevails in the Commons, in Ecclefiaſti- 
Where a witneſs was examined in a cauſe in Chan 
_ before Signing his examination died, the Maſter of the 
1 upon adviſing with a Maſter in Chancery then in 

urt, denied the making uſe of the depofitions, as being 
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not perfect. nt Rep. 414. Paſeh. 17 18. Copland v. 
on. 


But where after an order for publication, defendant exa- 
mined a witneſs, and then perceiving the irregularity (it 
being after publication) the defendant on the uſual affida- 
vit by himſelf, his clerk- in court, and ſolicitor, that they 
bad not, nor would ſee any of the depofitions, got an order to 
re-examine this witneſs: but before re-examinatiqn- the 
witneſs died; upon affidavit of this, Ld. Ch. Parker or- 
dered, that the defendant might make ufe of the depaſi- 
tions, the re-exdmination of him being prevented by the 
= of God. Wins. Rep. 415: cites Mich. 1720. De- 
0x v. 0 | „ 28 8 
Depafitions in the Chancery after a cauſe is determined, 
may be given in evidence in a trial at bar in B. R. in a 
ſuit for = ſame matter, between the ſame parties, if the 
web that depoſed be dead; but not otherwiſe, for if he 
living, he muſt appear in perſon in court to be exa- 
amined, Sc. 1 Lill. Abr. 445. And where witneſſes 
in a cauſe are going to ſea, or long journies, the court of 
B. R. will give leave to examine them on interrogatories, 
at a judge's chamber, in the preſence of the attornies on 
both ſides; which depgfitions in ſuch caſe ſhall be admitted 
| to be good evidence. bid. And we apprehend the court 
of Common Pleas will do the ſame. - | 
Depofitions of informers, &c. taken upon oath before a 
coroner, upon an inquiſition of death; or before juſtices 
of peace on a commitment or bailment of felony, may be 
given in evidence at a trial for the ſame felony, if it be 
proved on oath that the informer is dead, or unable to tra- 
vel, or kept away by the procurement of the priſoner : and 
oath — be made that the depofitions are the ſame that 
were ſworn before the coroner or juſtice, without any alter- 
ation. 2 Hawk. P. C. 429. | 
In the caſe of Sir John Fenwick, againſt whom a bill 
of attainder was paſſed, in the 8th of William the Third, 
the Commons reſolved that what one Goodman (a witneſs 
who was gone away, and as ſuppoſed by Sir John's pro- 
curement) ſworn on a former trial, ſhould be read 
againſt him. Tho it was ſtrenuouſly oppoſed in the 
houſe, by 110 againſt -181. See Chandler's Debates, 3 
J. 45. & ante & po. In the Houſe of Lords there was 
a proteſt againſt this proceeding (the bill paſſing in the 
Lords Houſe, 68 againſt 61) Debates in the Houſe of Lords, 


J. 463, 4. 

Depoſition taken before a coroner, cannot be given in 
evidence upon an appeal for the ſame death; becauſe it 
is a different proſecution from that wherein they were 
taken: And it has been adjudged, That the evidence, 
given by a witneſs at one trial, could not in the ordinary 
courſe of juſtice be made uſe of againſt a criminal, on the 
death of ſuch witneſs, at another trial. 2 H. P. C. 430. 

It was adjudged in the Earl of Strafford's trial, that 
where witneſſes could not be produced, by reaſon of ſick- 
neſs, Sc. their depofirions might be read, for or againſt 
the priſoner on a trial of High Treaſon; but not where 
they could be produced in perſon: And that depoſitions 
by a witneſs before a juſtice of peace might, at the pri- 
ſoner's deſire, be read at the trial; in order to take off the 
credit of the witneſſes, by ſhewing a variance between ſuch 
depofitrons and the evidence given in court. Bid. 

But let us caution the ſtudent how he takes, for law, ſome 
peculiar determinations, as to evidence in the caſes of 
Lord Strafford, and Sir John Fenwick, | 

-pofition is uſed in the law in another. ſenſe, viz. To 
ſignify the depriving a perſon of ſome dignity: And depo- 
fition is alſo taken for death; and dies depofitionis, the day 
of one's death. Littleton's Dia. | 4 

DEPRIVATION, (Deprivatio) Is a depriving or taking 
away; as when a biſhop, parſon, vicar, Sc. is depoſed 
from his preferment. Of deprivations there two ſorts, 
deprivatio a beneficio, and ab officio; the deprivation a bo- 
neficio is when for ſome great crime, c. a miniſter is 
wholly deprived of his living : And deprivation ab officio is 
where a miniſter is for ever deprived of his orders, which is 
alſo called depofition or degradation; and is commonly for 
ſome heinous offence meriting death, and performed by 
the biſhop in a ſolemn manner. Blount, Deprivatio a 
beneficio is an act of the ſpiritual court, grounded uPOp 

is 


ſome 2 or defect in the perſon deprived, by which 
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is diſcharged from his ſpiritual promotion or benefice, | 
upon fufficient eauſe proved againſt him. 1 Nel/. Abr. 
6 | . ve . ö 27 ö 
Bren may alſo be by a particular clauſe in ſome 
act of parliament : the deprivation of biſhops, &c, is de- 
clared Navful by ſtatute 39 Eliz. c. 8. And by the King's 
commiſſion, as he hath the ſupremacy lodged in him, a 
biſhop may be deprived : for ſince a biſhop is veſted with 
that dignity by commiſſion from the King, tis reaſonable 
he Mod be deprived, where there is juſt cauſe, by the 
ſame authority: but the canons direct, that a biſhop ſhall 
be deprived in a ſynod of the province; or if that cannot 
be aſſembled, by the archbiſhop; and twelve biſhops at 
leaſt, not as his aſſiſtants, but as judges : though gu. if this 
canon was ever received in England ? Youn — 
Lawyer 16. | Fs OTF, +4] 
It has been adjudged, that an archbiſhop may deprive a 
biſhop for ſimony, c. for he hath power over his ſuffra- 
garis, who may. be puniſhed in the archbiſhop's court for 
any offence againſt their duty. 1 Salk. Rep. 134. The 
cauſes of deprivation are many : if a clerk obtains a. pre- 
ferment in the church, by ſimoniacal contract; if he be 


an excommunicate, a drunkard, fornicator, adulterer, | 4 


infidel, ſchiſmatick or heretick ; or guilty of murder, 
manſlaughter, perjury, forgery, &c. If a clerk be il- 
literate, and not able to perform the duty of his church; 
if he is a ſcandalous perſon in his life and converſation ; 
or baſtardy is objected againſt him; if one be a mere lay- 
man, and not in holy orders; or under age, v:z. the age 
of twenty-three years, be diſobedient and incorrigible to 
his ordinary; or a nonconformiſt to the canons; if a par- 
ſon refuſe to uſe the common prayer, or preach in dero- 
gation of it; do not adminiſter the ſacraments, or read 
the articles of religion, Sc. | 
If any parſon, vicar, Sc. have one benefice with cure 
of ſouls; and take plurality, without a faculty or diſpen- 
fation: or if he commit waſte in the houſes and lands of 
the church, called dilapidations; all theſe have been held 
good cauſes for deprivation of prieſt's. Degg's Parſon's 
Counſellor, 98, 99, c. 3 Inſt. 204.. And reſuing to 
uſe the common prayers of the church; plurality of liv- 
ings, Cc. are cauſes of deprivation ipſo fafto, in which caſe 
the church ſhall be void, without any ſentence declaratory, 
and ayoidances by act of parliament need no declara 
ſentence : But in other caſes there muſt be a declaratory 
ſentence. Dyer. 275. . | 

Where a benefice is only voidable, but not void before 
ſentence of deprivation, the party muſt be cited to appear; 
there is to be a libel againſt him, and a time aſſigned to 
anſwer. it, and alſo liberty for advocates to plead, and 
after all a ſolemn ſentence pronounced: Though none of 
theſe formalities are required, where the living is made 
ipſo facto void. Can. 122. If a deprivation be for a 
thing merely of eccleſiaſtical cognizance, no appeal lies ; 
but the party has his remedy by a commiſſion of review, 
which is granted by the King of mere grace. 26 H. 8. 
Moor 781. | 

DEPUTY, (Deputatus) Is he that exerciſes an office, Qc. 
in another man's right; whoſe forfeiture or miſdemeanor, 
ſhall cauſe him, whoſe deputy he is, to loſe his office. The 
Common law takes notice of deputies in many caſes, but 
it never takes notice of under-deputies ; for a deputy is ge- 
nerally but a perſon authoriſed, who cannot authoriſe ano- 
ther. 1 Lill. Abr. 446. A man cannot make his deputy 


and where it is to one, to execute by deputy, &c. 

And there is great difference between a deputy. and aſ- 
ſignee of an office ; for an aſſignee hath an intereſt in the. 
office itſelf, and doth all things in his own name; for 
whom his grantor ſhall not anſwer, unleſs in ſpecial caſes. 
But a deputy hath not any intereſt in the office, but is only 
the ſhadow of the officer, in whoſe name he doth all things. 
And where an officer hath power to make aſſigns, he may 
implicitly make adeputies, for cui licet quod majus eft, non de- 
bet quod minus eft non licere. And a ſherift may make a 
deputy, or under-ſheriff, although he have not ſuch expreſs 
words in his patent. Cowel, 


A deputy cannot make a deputy; becauſe. it implies an 


iſignment of his whole power, which he cannot aſſign 
over; but be may impower another to do a particular act 
1 Salk. 96. Paſch. 13 Will. 3. B. R. per Holt Ch. J. in 


. 
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delivering the opinion of the court in the caſe of Puri; 


Kitt. Litt. 379. 5 8 

Judges cannot act by deputy, but are to hold their courts 
in perſon; for they may not transfer their power over to 
others. 2 Hawk. P. C. 3. But it has been adjudged, that 
recorders may hold their courrs by deputy. 1 Lev. 76. 
1 Nelſ. 643. The office of Cuſtos Brevium and Chiro.. 
grapher in C. B. cannot be executed by depury. 1 Ne, 


Abr. 644. A ſteward of a court may make a deputy; and 
acts of an under-ſteward's deputy have been held 4 in | 


ſome caſes. Cro, Eliz. 534- | 

A ſheriff may make a deputy; it is incident to his office, 
though no expreſs power is given by his patent; and he 
hath equal power with the High Sheriff. 9 Rep. 49. 4 
coroner ought not to execute his office by deputy, it being 

judicial office of truſt; and judicial offices are annexed 
to the perſon. 1 Lill. 446. If the office of parkerſhip be 
granted to one, he may not grant this to another; becauſe 
it is an office of truſt and confidence. Terms de Ley, 

A bailiff of a liberty, may make a deputy. Cro. Ja. 
240. And a conſtable may make a deputy, who may ex- 
__ the warrant directed to the conſtable, Sc. 2 Dany. 

. | 
When an office deſcends to an infant, ideot, Cc. ſuch 
may make a deputy of courſe, 9 Rep. 47. Where an 
office is granted to a man and his heirs, he may make an 
aſſignee of that office; and by conſequence a deputy. 9 
Rep. A deputy of an office, hath no intereſt therein, but 
doth all things in his maſter's name, and his maſter ſhall 
be anſwerable; but an aſſignee hath an intereſt in the 
office, and doth all things in his own name, for whom his 

ntor ſhall not anſwer, unleſs in ſpecial caſes. Terms d 


A 1 h officer muſt anſwer for his deputy in civil ac- 
tions, if he is not ſufficient : but in criminal caſes it is other- 
wiſe, where deputies are to anſwer for themſelves. 2 Inf. 
191, 466. Doc. & Stud. c. 42. | 
DE QUIBUS SUR DISSEISIN, Is a writ of entry, 
mentioned in our books treating of writs. . F. N. B. 191. 
DER, (From the Sax. Deor, Fera) The names of places 


beginning with this word, ſignify that formerly wild beaſts 


herded there together. 


DERAIGN or DEREYN, (Di/rationare) Seems to be 


derived literally from the Fr. De/rayer, i. e. To confound 
and diſorder, or to turn out of courſe or diſplace ; as di- 
raignment or departure out of religion. Stat 31 H. 8. cap. 
6. And geraignment and diſcharge of their profeſſion. 33 
H. 8. c. 29. Which is ſpoken of thoſe religious men that 
forſook their orders or profeſſion ; and ſo doth Kitchen uſe 
it, where he ſays the leſſee entered into religion, and after- 
words was derained, p. 152. In our Common Law this 
word is uſed diverſly ; but generally ro prove any thing, 
viz. to deraign that right, deraign the warranty, &c. 
Glanv. lib. 2. cap. 6. 7 N. B. 146. If a man hath an 
eſtate in fee with warranty, and enfeoffs a ſtranger with 
warranty, and dies; and the feoffee vouches the heir, 
the heir ſhall deraign the firſt warranty, Sc. Plowd. 7. 
And jointenants and tenants in common ſhall have aid, to 
the intent to deraign the warranty paramount. 31 H. 8. 
cap. 1. See Bratton, lib. 3. traft. 2. cap. 28. Britton 
applieth this word to a ſummons that they be challenged 


as defective, or not lawfully made, cap. 21. And Skene 
confounds it with our waging and making of law. See 


Lex Deraiſma. * 
in all caſes; except the grant of the office juſtify him in it, 


DERELICT, (Derelifus) Is any thing forſaken or left, 
or wilfully caſt away. -Dereli lands left by the ſea belong 
to the King. 2 Nel/. Abr. 903. $2 es 

If the ſea ſhrink back ſo lowly that the gain be by little 
and little, i. e,. by ſmall and imperceptible degrecs, it! 
ſaid it ſhall go to the owner of the lands adjoining. N 


Com. 2 V. 262. So that the former part of the poſition 


muſt be underſtood to mean, where an iſland in the ſea 15 
formed, or a large quantity of new land appears. 
Black. Com. ib, Y; 3 

DESCENDER, Writ of formedon in. A writ Wr 
lieth, where a gift in tail is made, and the tenant in ta 
alienes the lands entailed, or is diſſeiſed of them and dies 
che heir in tail ſhall have this writ againſt him, who is then 
the actual tenant of the frechold. F. V. B. 211, 212. 
Black. Com. 3 V. 1 


2. | 
See Diſcent. 
DESCENT of — tenements, . = ION, 


PILA = a * — In 1 . 3 * 


-uſe: Comb. 475, A man lends a ſum of money to an- 
other; derinue lies not for it, but debt: but if A. bargains 
and ſells goods to B. upon condition to be void if A. pays 
B. a certain ſum of money at a day; now if A. pays 
the money he may have detinue againſt B. for the goods, 
of the perſon will not make a deviſe void, if there be other- | though they came not to the hands of B. by bailment, 
wiſe a ſufficient certainty what perſon was intended by the | but by bargain and ſale. Cro. Eliz. $67. 2 Danv. 510. 
teſtator. 1 Nel. Abr. 647. If there are ſeveral deſcrip-] If a man delivers goods to A. to deliver to B. B. may 
rions of one perſon in a will, they muſt all agree at the | have gdetinue, for the property is in him: and where he 
time of the will executed, in name, circumſtances, Se. delivers them to B. and after grants them to D. he ſhall 
or the deviſe to ſuch is void. Did. And where a firſt] not have detinue after the grant, but the grantee ſhall have 
deſcription of land, &c. is falſe, though the ſecond is true, | it. Tetv. 241. 1 Bulft. 69. When goods are delivered 
a deed will be void: contra if the firſt be true, and ſecond | to one, and he delivers them over to another, action of 
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DESCRIPTION, (d:/eriptis) in deeds and grants chere 
muſt be a certain deſcription of the lands granted, the places 
where the lands lie, and of the perſons to whom granted, 
e. to make them good. But wills are more favoured 
chan grants as to thoſe de/crrptions; and a wrong deſcription 


falſe. See 2, 3» 8, IO, 28, 33, 34, Se. 45 
445 100 R ene deſerts * the King's ar- 
mies in time of war, whether by land or ſea,” in England 
or in parts beyond the ſeas, is by the ſtanding laws of the 
land (excluſive of the annual acts of parliament to puniſh 
mutiny and deſertion) and particularly by Stat. 18 Hen. 6, 
c. 19. & 5 Eliz. c. 5. guilty of 8 but not without 
benefit of clergy. But by Stat. 2 E 

Clergy is taken away from ſuch deſerters, and the offence 
is made triable by the juſtices of every ſhire. Black. Com. 
4 J. 101. 


form uſed in actions of treſpaſs, &c. by way of replication 
to the defendants's plea : i. e. that he did it de ſon tort de- 


wrong, without any ſuch cauſe, Er. in manner and form, 
Sc. When the defendant in jure proprio, or as a ſervant 
to another, claims any intereſt in a common, or to a way 
Sc. De ſon tort generally is not good: but if the defend- 
ant juſtifies as fervant, there it may be good, with a tra- 
verſe of the commandment, it being material; for the ge- 
neral replication de ſon tort is properly when the defend- 
ant's plea conſiſts merely of matter of excuſe, and no mat- 
ter of intereſt, 8 Rep. 67. 1 Lil. Abr. 428. There 
ought to be a concluſion to the country, in a replication 


of it, 3 Lev. 65. But there cannot be variety of matter 
put in iſſue; as matter of record, and matter of fact, c. 
3 Lev. 65. 2 Leon. 108. 5 
- DESPITUS, Signifies in our ancient law books, a con- 
temptible perſon. Fleta, lib. 4. cap. 5. par. 4. 
 DESUBITO, To weary a perion with continual bark. 
ings, and then to bite; which is provided againſt by old 
laws. — $i canis hominem deſubitet, aut mordeat tacitus, in 
prima culpa reddantur ſex fol. Leg. Alured. 26. 
DETACHIARE, To ſeize or take into cuſtody another 
28 goods, Sc. by attachment or other courſe of law. 


DETAINER. See Forcible Entry and Detainer. 

DETERMINATION OF WIL, The exertion of any 
act of ownerſhip by the leſſor, puts an end to, or deter- 
mines an eſtate at will. See Black. Com. 2 V. 146. 
DETNET, A word uſed in writs, which is neceſſary 
in the writ of detinue, Sc. See Debet & Detiner. 
DETINUE, (detinendo) In the Common law is like ac- 
tr depofiti in the Civil law, and is a writ which lies againſt 
* who having goods or chattels delivered to keep, re- 
fuleth to re· del ver them. In this action the thi 
1s generally to be recovered, 
cannot recover the cing 


for the thing, and alſo 
Detinue 


itſelf, he ſhall recover damages 
or the detainer. Wood's Inſt. 542. 


one may have a pro 
ſheep, hens, dogs, Tn. 


| A 
ſacks of corn, Sr. It mathe hae? cloth, bags of money, 


8 out of a bag, or corn out of a ſack, Sc. it lies 
for the money or corn cannot in this caſe be known 
rty muſt have 


" - 2 oe Abr. 510. 

| money from a banker, put part 
bag, and while he is telling en the 
no action of detinue, Sc. lies; becauſe by 
money, he had appropriated it to his own 


is ſtolen; 


putting up the 


3 Ed. 6. c. 2. 


DE SON TORT DEMESNE, Are certain words of 


meſne, &c. modo & forma, viz, That he did it of his own | 


of de ſon tort ; becauſe the replication ſhould make an iſſue | 


ig detained 
and not damages; but if dne | 


lies for any thing certain and valuable, wherein 
or right; as for a horſe, cow, 
— — be laid ſo certain, that the 

S tand may be known and recovered; and therefore 


detinue may be had againſt the ſecond perſon, and if he 

delivers them to one that has a right thereto, yet it is 

ſaid he is chargeable: alſo if a perſon to whom a thing is 

delivered dieth, detinue lieth againſt his executors, Se. 

” Arr any perſon to whom the thing comes. 2 Danv. 
.. N 

A 1 may have a general detinue againſt another that 
finds his A1 though if I deliver any thing to A. to re- 
deliver, and he loſes it, if B. finds it and delivers it to 
C. who has a right to the ſame, he is not chargeable to 
me in detinue, becauſe he is not privy to my delivery. 
7 H. 6. 22. 9 H. 6. 58. Though zrover is the common 
action for goods found, or wrongfully detained, where 
there was at firſt a legal poſſeſſion. 

In actions of detinue, the thing muſt be once in the poſ- 
ſeſſion of the defendant ; which poſſeſſion is not to be alter- 
ed by act of law, as ſeiſure, 22 And the nature of the 
thing muſt continue, without alteration, to intitle this ac- 
tion. F. N. B. 138. If I find goods, and before the 
owner brings his action, I ſell them; or they are recovered 
out of my hands upon an execution, or outlawry againſt 
the owner, Sc. he cannot have detinue againſt me. 12 
E. 4.8. 27 H. 8. 13. or trover. But action of detinue 
will lie againſt him that finds goods, if they are waſted by 
wilful negligence. Dy. & Stud. 129. : 
A man buys cloth or other things of another, on a good 
and perfect contract; if the ſeller keeps the things bought, 
detinue lieth. x 30. 203. Where one takes my 
goods into his cuſtody to 'keep them for me, and refuſes 
to reſtore them; although he have nothing for the 
keeping of them, this action will lie: 4 Rep. 84. 29 
AJ]. pl. 28. If I deliver to one a trunk that is locked 
with things in it, and keep the key myſelf, and ſome- 
thing be taken out of it, writ of detinue lieth not for this: 
Gut if the trunk and all that is in it be taken away, there 
it lies. 11 Rep. 89. 4 E. 3. 

This action will not lie, where a man delivers to 
me, and I bid him take them again, if he refuſes to do it: 
or where one takes my goods or cattle by wrong as a 
treſpaſſer; or by way of diſtreſs for rent or as damagę 
feſant, Sc. Nor for a horſe ſick, when it is taken or 
lent; if he dies of that ſickneſs. Bro. Detin. 242. 

E. 3. 21. 21 E. 4. And if it be a ring that is delivered 
to another, and he breaks it, it is doubted whether action 
of detinue may lie; becauſe the thing is altered, and cannot 
be returned as it was: but action on the caſe lieth. And 
although where goods are found,, and fold, Sc. detinue 
lies not: yet action upon the caſe of trover and converſion 
may be brought. 12 E. 4. 8. 18 E. 4. 22. 

| To bring detinue, the plaintiff is to ſet forth the time 
and thing delivered, to what uſe the ſame was delivered, 
and the time appointed for the re-delivery thereof, with 
its value, Sc. If fora thing bought, he muſt ſhew when 
he boughtit, and what he paid, and the time for delivery : 
alſo in trover, the nature and value of the things are to 
be ſhewn, the time and place when and where the plaintiff 
was poſſeſſed of them, and how they came to the defend- 
ant's hands with the converſion, Sc. Practiſ. Solic. Ac- 
tions of detinue are not fo frequently brought as formerly; 
for actions of trover and conver/ion are had in their ſtead, 
where the converſion changes the detinue to action of the 


| caſe; and thereby the tedions proceedings as to garniſh- 


ment, Sc. are now out of uſe. 10 Rep. 57. 1 Inft. 286. 
See Trover. _ | | 

» DETINUE OF CHARTERS. A man may have de- 
tinue for deeds and charters concerning land; but if they 
concern the freehold, it muſt be in C. B. and no other 


court. Action of detinue lies for charters which make the 
title 
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title of lands; and the heir may have a detinue of charters, 
although he hath not the land: if my father be diſſeiſed, 
and dieth, I ſhall have detinue for the charters, notwith- 
ſtanding I have not the land; but the executors ſhall not 
have the action for them. New. Nat. Br. 308. If a man 
keep my charters from me, concerning the inheritance of 
my land, and I know the certainty of them, and the land; 
or if they be in a cheſt locked, Sc. and I know not their 
certainty, I may recover them by this writ: ſo where lands 
are given to me and J. S. and my heirs, and he dies, if 
another gets the deeds; and if tenant in tail give away the 
deed of entail, and then die, his iſſue may bring a writ of 
detinue of charters, Co. Lit. 286. 1 Rep. 2. F. N. B. 
138. But if the tenant in fee ſimple do give away his 
deeds of the land, his heir may not have this action: and 
in caſe a woman great with child by her deceaſed huſband 
keeps the charters from his daughter and heir that concern 
the land, during the time ſhe is with child ; this writ will 
not he againſt her. 41 E. 3. 11. + | 
Detinue was brought for a deed, and the plaintift had a 
verdict, that the defendant detained the deed, and the 
jury gave 20 J. damages, but did not find the value of the 
deed; and then there iſſued out a diſtringas to deliver the 
deed, or the value, and afterwards a writ of inquiry was 
awarded for the value: whereupon the jury found a diffe- 
rent value from what the firſt verdi found; and it was 
adjudged good. Raym. 124. 1 Nel/. Abr. 649. In detinue 
of charters, if the iſſue be upon the detinue, and it is found 
that the defendant hath burnt the charters, the judgment 
ſhall not be to recover the charters, which it appears can- 
not be had; but ttis ſaid it ſhall be for the plaintiff to re- 
cover the land in damages. 2 Roll. Abr. 101. 2 Danv. 
Abr. 511. 
ing the inheritance of lands, or an indenture of leaſe, the 
defendant ſhall not wage law; but in a common action of 
detinue he may do it. 1 Infl. 295. | 
DETINUE OF GOODS IN FRANK-MARRIAGE, 
Is on a divorce betwixt a man and his wife; after which, 
the wife ſhall have this writ of detinue for the goods given 
with her in marriage. Mich. 35 E. 1. New Nat. Br. 
308. 5 
c DETRACTARE, Signifies a puniſhment to be torn in 
pieces with horſes — Apoſtate, ſacrilegi, & bujuſmodi, de- 
tractari debent & comburi. Fleta, lib. 1. cap. 37. But 
ue know not, now, of any ſuch puniſhment by our laws. 
DETUNICARE, To diſcover or lay open to the world. 
Matib. Weſtm. 1240. | 
DEVADIATUS, Is where an offender is without ſure- 
ties or pledges. Si homo in villa delinguit & devadiatus fu- 
erit, nil inde habeat præpgſitus regis. Domeſday. 
DEVASTAVIT, or DEVASTAVERUNT BONA 
TESTATORIS, Is a writ that lies againſt executors or 
adminiſtrators, for paying debts upon —— contract, be- 
fore debts on bonds and ſpecialties, c. for in this caſe they 
are liable to action as if they had ſquandered away the 
goods of the deceaſed, or converted them to their own uſe ; 
and are compellable to pay ſuch debts by ſpecialty out of 
their own goods, to the value of what they ſo paid illegally. 
Dyer. 232. But ifan executor pays debts upon ſimple con- 
tract, before he hath any notice of bonds, it is no devaſta- 
vit; and regularly this notice is by an action commenced 
againſt him, for the law doth not oblige him to take no- 
tice of it himſelf, nor of a judgment againſt his teſtator, be- 
cauſe he is not privy to acts done either by or againſt him. 
I Mod. 175. 1 Lev. 215. Sed qu. as to a judgment dock- 
eted, if the law doth not preſume that ſufficient notice? 
Where an executor, Sc. payeth legacies before debts, 
and hath not ſufficient to pay both, tis a devgſtavit. 
Alſo where an executor ſells the teſtator's goods at an 
undervalue, it is a devaſtavit; but this is underſtood 
where the ſale is fraudulent ; for if more money could not 
be had, it is otherwiſe. Kelw. 59. 1 Nelſ. Abr. 649. 
Executors keeping the goods of the deceaſed in their 
hands, and not paying the teſtator's debts ; or ſelling 
them, and not paying off debts, &c. or not obſerving 
the law which directs them in the management thereof; 
or doing any thing by negligence or fraud, whereby the 
eſtate of the deceaſed is miſemployed, are a devaſtavit, 
or waſte ; and they ſhall be charged for ſo much de bonis 
propriis, as if for their own debt. 8 Rep. 133. But the 


For detaining of deeds and charters concern- 
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fraud or negligence of one executor is not c 


eable on 
the reſt, where there are ſeveral executors. 1 


U. Aby 


29. 
5 Fhere are ſome caſes in the old books, in which it 
hath been held, if an executor waſtes the goods of the 
teſtator, and afterwards makes his executor, and dies, 
leaving aſſets, that an action of debt will not lie again 
the executor of the waſting executor, upon a ſuggeſtion 
of a devaſtavit or waſte by the firſt executor ; becauſe 
tis a perſonal wrong which died with him. 3 Len 
241. But in this caſe there is a difference between a lay. 
ful executor and an executor de ſon tort ; for as an executor 
de ſon tort poſſeſſes himſelf of the goods wrongfully, if he 
afterwards waſtes them, and dies, leaving aſſets, his execy. 
tor ſhall be charged upon the ſuggeſtion of a devafavy in 
his teſtator, becauſe he came wrongfully by the goods, and 
therefore the wrong ſhall not die with his perſon. 2 Lev 
133. And before the ſtatute 30 Car. 2. c. 7. it has been 
decreed in 1 0 againſt the executor of a lawful executor 
who had waſted the goods, and died, that ſuch executor 
ſhould be liable to make good to the creditors of the tec. 
tator, ſo much as the firſt executor had waſted, and far 
as he had aſſets of the (aid firſt executor. 1 Chanc. Rep, 
257. 
By that ſtatute tis enacted That if an executor de ſon 117; 
waſtes the goods, and dies, his executors ſhall be liable in 
the ſame manner as their teſtator would have been if he 
had been living. And it has been ſince adjudged, that a 
rightful executor, who waſtes the goods of the teſtator, is 
in effect an executor de ſon tort for abuſing his truſt; and 
therefore his executor or adminiſtrator may be liable to a 
devaſtavit. 3 Med. 113. | | 
Debt lies againſt an executor in the debet and detine, 
where there is a judgment againſt his teſtator, upon « 
ſuggeſtion only, that he had waſted the goods; and this 
is a more expeditious way than the old method of /ci. far. 
inquiry, which was iſſued to ſhew.cauſe why the plaintiff 
ſhould not have execution againſt the executor de bonis 
Propriis, and thereupon the ſheriff returned a devaftavii, 
Sc. 1 Lev. 147. 1 Nelf. 653. | 
A huſband is to be charged for waſte done by his wife 
dum ſola : but the huſband is not chargeable after the 
death of a wife executrix, on ſuggeſtion of a devaſtauit in 
a declaration againſt him. Cro. Car. 603. Lutw. 672. 
And it has been adjudged, that a feme covert executrix 
cannot do any waſte during the coverture ; though for 
waſte done by the huſband ſhe ſhall be charged, if ſhe ſur- 
vive him; but then it muſt be on a judgment obtained 
againſt him, and not on a bare ſuggeſtion of a devaſtavii, 
Sc. 2 Lev. 145. If an executor or adminiſtrator con- 
feſſes judgment, or ſuffers it to go by default, he thereby 
admits 5 a and is eſtopped to ſay the contrary in an 
action on ſuch judgment ſuggeſting a devaſtavir, Will 
Rep. par. 1. fol. 258. Skelton v. Hawling, Executor. 
See Debet & Detinet, and Executor. 
DEVENERUNT, A writ heretofore directed to the eſ- 
cheator on the death of the heir of the King's tenant under 
age and in cuſtody, commanding the eſcheator, that by the 
oaths of good and lawful men he inquire what lands and 
tenements by the death of the tenant came 10 the Ang: 
Dyer 360. This writ is now diſuſed : but ſee Stat. 14 
Car. 2. c. 11. for preventing frauds and abuſes in his 
Majeſty's Cuſtoms. 7 
DEVEST, (deveſtire) Is oppoſite to inveſt. As ie 
ſignifies to deliver the poſſeſſion of any thing to another; 
ſo deveſt ſignifieth the taking it away. Feud. lib. 1. 
cap. 7 | | 
DEVISE, (from the Fr. deviſer, to divide or fort me 
parcels) Is properly where a man gives away any lands df 
tenements by will in writing. And he, who gives wy 
his lands in this manner, is called the devi/or 3 and 1 
to whom the lands are given, the deviſee. A ___ 
writing is, in law conſtruction, no'deed ; but an in 
ment by which lands are conveyed. And antiently V | 
lands were deviſeable, it was by cuſtom only ; for g 
Common law, in favour of heits, no lands or ge wa 
in fee ſimple were deviſeable by will; nor could they 
transferred from one to another but by ſolemn livery ® 
ſeiſin; matter of record, or ſufficient deed or _ 
1 Inf. 111. 2 Inft. 386, Sc. But now it 15 other b 


* 


Rö DRLT RR EPR 


DSS e. oma 


Ca Ws 


* 


cy. to 
Be. 83 201, 202. 
Deviſe to the firſt and eldeſt ſon not 
father, is a 
Hardw. per 
Darrel. 


ticular deviſes in the will. Id. 143. Maudy & Maudy. 
Negative words in a will, will not diſinherit the heir, 
but they are proper to explain other parts of the will. Ia. 
ib. See Will. 


DEVOIRESOF CAL Els, Were the cuſtoms due to the 


| 


King, for merchandiſe brought into or carried out of Ca- 
lais, when our ſtaple remained there. 2 R. 2. fat. 1. c. 3. 
Dewoir, in French, ſignifies a duty; paying their cuſtom and 
devoirs to the King. Stat. 34 Ed. 1. c. 18. | 

DEXTRARIUS, Is underſtood to take the right hand of 
another. And the word dextrarios has been uſed for light 
horſes, or horſes for the great ſaddle; from the Fr. deftri- 
er, a horſe for fervice —Willielmus de B. dedit Regi tres 
dextrarios, guingue chacuros, &c. pro habenda ſeiſina Caft. 
de Groſmunt, c. Rot: Chart. in Tur. London, Anno) 
Joh. u. 38. 


DEXTRAS DARE, Shaking of hands in token of 


friendſhip; or a man's giving up himſelf to the power of 

another perſon.  Walfingh. p. 332. 

 DIARIUM, Is taken for daily food; or as much as will 

ſuffice for the day. Du Cange. | 
DIASPERATUS, Stain'd with many colours. Mon. 


tom. 3. pag. 314. 2 +; 
DICA, A tally for accounts, by number of taillees, 
cuts or notches.— Et præter hoc debet magiſter mariſchalfie 
hahere dicas de donis & liberationibus que fuerint in Theſauro 
Regis, Sc. Lib. Rub. Scaccar. fol. 30. And in an an- 
tient record, Inſtitutum eſt ut diligentur per dicam notetur 
ex omni genere bladi vel leguminis expendetur in ſemi- 
ne. Et dica illa dividatur in duo, & una pars deputabitur 
cuſtodiæ  boſpitalis fratris,” &c. altera grangiario. Statut. 
Ord. de Sempling p. 748. | 5 | 
DICKAR, or DICKER OF LEATHER, Is a certain 
quantity, conſiſting of ten hides, by which leather is 


ten bars to the dicker, This word is thought to come from 
the Greek qu which ſignifies ten. Domeſday. 

Dic ToREs and DIC TUM: The one ſignifies an ar- 
bitrator; and the other the arbitrament. Protulit 
diftum fan & ſententiam pro Rege digits. Malraſ. p. 


384. 2 | 

. DICTUM DE KENELWORTH, An edict or award 
between King Henry the Third and his Barons and others, 
who had been in arms againſt him: ſo called, becauſe it 
was made at Kenelworth caſtle in Warwickſhire, anno 51 

en. 3. It contained a compoſition of thoſe who had for- 
feited their eſtates in that rebellion, which compoſition, 
was five years rent of the lands and eſtates forfeited. 

DIEM CLAUSIT EXTREMUM, Was a writ iſſued 
out of the court of Chancery to the eſcheator of the county, 
upon the death of any of the King's tenants in capite, to 
nqure by a jury of what lands he died ſeiſed, and of what 

ue, and who was the next heir to him; and the ſame 
ought to be granted at the ſuit of the next heir, Sc. for 
= that, when the heir came of age, he was to ſue livery 
of his lands out of the King's hands. F. V. B. 251. 
DIES. There are ſeveral ſorts of days, i. e. days natu- 
ral, artificial, and legal; and Sunday is not only dies 
Juridicus as to legal 
2 Int, 264. See Day. 

DIES DATUS, ls a day or time of reſpite given to the 

tina ſuit by the court. Broke. | 

2 MARCH 
2 1 and Scotch, appointed annually to be held on 
then, lf, or borders, to adjuſt, all differences between 
m, and preſerye the atticles of peace. 
*Tunt ad diem marchiæ £& 

cm Pacis, Sc . 
307). | 


Conve- 
conuentum fuit inter eos pro 
Tho, Walſingham, in Ric. 2. p. 


42 Hen, 8. c. 1. And ſee 34, 25 H. 8. c. 5. 
Roh that words of recommendation 25 deſire in a 
will are always held to be à devi/e; as where the teſtator 
þ one, willing him to do ſuch a thing, 
heir at law to his 

good deviſe to the ſecond ſon, Rep. Temp. 
Annaly, 96. Marwood ex dim. Fennel & al v. 


A general introductory clauſe is a key to explain par- 
Will. 


legal proceedings, but alſo as to dens, | 


Was the day of congreſs or meeting 
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| DIETA, A day's journey. Omnis rationabilis dieta. 
conftat ex viginti miliaribus. Fleta, lib. 4. c. 28. And 
in this ſenſe it is uſed by Brafton, lib. 3. tract. 2. c. 16. 
. -DIET, (conventus) An aſſembly ; as the diet of the Em- 
pire, of Ratiſbon, &c.. | CEE IRE DS; 
The diets of the empire of Germany were the ſame with 
the aſſemblies of March and of Man, held by the Kings of 
France. They meet at leaſt once a year; Boy freeman 
had a right to be preſent. They were aſſemblies in which 
a monarch deliberated with his ſubjects, concerning their 
common intereſt, But when the princes, dignified eccle- 
ſiaſticks, and barons, acquired territorial and independant 
juriſdiction, the diet became an aſſembly of the ſeparate 
ſtates, which formed the confederacy of which the Empe- 
ror was the head. While the donftitation of the empire 
retained its primitive form, attendance on the diet was a 
duty; and a neglect to attend, puniſhable with loſs of vote, 
and heavy penalty : but when the members became inde- 
pendent ſtates, the right of ſuffrage was annexed to the 
territory or dignity, not to the perſon. ' Robert. Hiſt. Emp. 
Charles V. 1 V. 383, Sc. which ſee. r 
Among the. Anglo Saxons here, in England, there was 
from time to time an aſſembly of the whole. nation (i. e. 
of all freemen) called wittenagemot, ſimilar to the . diets 
of the empire. In this aſſembly was lodged the whole 
legiſlative power of the community; here was the ſupreme 
authority, over all perſons and in all cauſes, eccleſiaſtical 
as well as civil. Squire's Anglo Sax. Government, 165, Sc. 
DIEU ET MON DROIT, God and my Right, the 
motto of the royal arms, intimating that the King of. England 
holds his empire of none but God; firſt given by King 
Ricb. 1. | No 
DIEU SON. ACT, Are words often uſed in our old 
law: and it is a maxim in law, That the a2 of God ſhall 
prejudice no man. Therefore, if a houſe be blown down 
by tempeſt, thunder or lightening, the leſſee or tenant for 
life or years, ſhall be excuſed in waſte : _ likewiſe he 
hath by the law a ſpecial intereſt to take timber, to build 
the houſe again for his habitation. 4 Rep. 63. 11 Rep. 
92. So when the condition of a bond conſiſts of two 
parts in the disjunctive, and both are poſſible at the time 


of the obligation made, and afterwards one of them be- 


comes impoſſible by the act of God, the obligor is not 


bound to perform the other part. 5 Rep. 22. And 
bought and fold : there are alſo dickers of iron, containing, | 


where a perſon is bound to appear in court, at a certain 
day, if before the day he dieth, the obligation is ſaved, 
Sc. See Bond. 2 5 
DIFFACERE, To deſtroy : and diffactio is a maiming 
on v 023505 EE 48 
DIFFORCIARE RECTUM, To take away, or deny 
juſtice. Matt. Pariſ. anno 1164. 8 
DIGEST, The book of Pandects of the Civil law; 
which hath its name from its containing Legalia præcepta 
excellenter Digeſta. Du Canggnde. 
DIGNITY, (dignita,) Signifies honour and authority; 
reputation, &c. And dignity may be divided into ſupe- 
rior and inferior; as the titles of Duke, Earl, Baron, 
Sc. are the higheſt names of dignity; and thoſe of Baro- 
net, Knight, Serjeant at Law, c. the loweſt. ' Nobility 
only can give fo high a name of aignity, as to ſupply the 
want of a ſurname in legal proceedings: and as the 
omiſſion of a name of dignity may be pleaded in abatement 
of a writ, Sc. ſo it may be where a peer, who has mote 
than one name of dignity, is not named by the Moſt Noble. 
2 Hawk. P. C. 185, 239. No temporal dignity of any 
foreign nation can give a man a higher title here than that 
of Eſquire. 2 Inf. 667. See Addition and Diſcent. 
DIGNITY ECCLESIASTICAL, (dignitas ecclefrafticalis) 
Is defined by the Canoniſts to be adminiſtratio cum juriſdic- 
tione & poteſtate aliqua conjuncia; of which there are ſeve- 
ral examples in Duarenus, de Sacris Eceleſ. Sc. lib. 2. c. 
6. Dignities ecclefiaſtical are mentioned in the Stat. 26 H. 
8. c. 31 & 32. And of church dgnities, Cumbden in his 
Britannia, p, 161. reckons in England 544. 
DIGNITARIES, (dignitarir) Are thoſe who are advan- 
ced to any dignity eccleſiaſtical; as a Biſhop, Dean, Arch- 
deacon, Nen Se. But there are ſimple Prebenda- 
ries, without cure or juriſdiction, which are not dignitaries. + 
3 Inft. 155. 7 e's | 
_DILAPIDATION 


as 


DIM 


DILAPIDATION, (dilapidatio) Is where an incumbent 

on a church living ſuffers the parſonage houſe or outhouſes 
to fall down, or be in decay for want of neceſſary repara- 
tion: or it is the pulling down or deſtroying any of the 
houſes or buildings, belonging to a ſpiritual living, or 
deſtroying of the woods, trees, &c. appertaining to the 
- fame; for it is (aid to extend to the committing or ſuffer- 
ing any wilful waſte, in or upon the inheritance of the 
church. Degg's Par/. Counſ. 89, It is the intereſt of the 
church in general to preſerve what belongs to it for the 
benefit of the ſucceſſors ; and the old canons, and our own 
provincial conſtitutions require the clergy Oey to 
repair the houſes belonging to their benefices; which 
if they neglect or refuſe to do, the biſhop may ſequeſter 
the profits of the benefice for that purpoſe, &c. Rights 
Clerg. 143. And by the Canon law, dilapidations are 
made a debt, which is to be ſatisfied out of the profits of 
the church; but the common law prefers debt on contracts, 
Sc. before debt for dilapidations. Hern. 136. 

The proſecution in theſe caſes may be brought either 
againſt the incumbent himſelf, or againſt his executors 
or adminiſtrators; and the executor or adminiſtrator of 
him in whoſe time it was done or ſuffered, muſt make 
amends to the ſucceſſor : and if you proceed againſt the 
incumbent, then it is proper in the ſpiritual court : like- 
wiſe you may proceed in that court againſt an executor, 
or the ſucceſſor may have an action of the caſe or debt at 
the Common law, in which action he ſhall recover da- 
5 in proportion to the dilapidations. 1 Nel/. Abr. 
656. 8 | 
By ſtatute, if any Par/on, c. ſhall make a gift of his 
; 508 and perſonal eſtate to defraud his ſucceſſor, as to 
dilapidations, ſuch ſucceſſor may have the ſame remedy in 
the ſpiritual court againſt the perſon to whom ſuch gift 
is made, as he might have againſt the executors of the 
deceaſed Parſon. 13 Ela. cap. 10. And money reco- 
vered for dilapidations, is to be employed in the reparations 
of the ſame houſes ſuffered to be in decay, or the party 
recovering ſhall forfeit double the value of what he re- 
ceives, to the king, by Stat. 14 Eliz. cap. 11. ; 
Where in our books it is ſaid, that dilapidations are 
ſuable for only in the eccleſiaſtical court, that is to be in- 
tended when the ſuit is grounded upon the Canon law; 
for an action of the caſe might have been brought at 


Common law, by the ſucceſſor againſt the executors of the | 


dilapidator. Parſ. Counſ. 97. 98. If a Parſon ſuffers 
dilapidations, and afterwards takes another benefice, 
whereby his former benefice becomes void, his ſucceſſor 
may have an action againſt him, and declare, that by the 
cuſtom of the kingdom he ought to pay him tantas dena- 
riorum ſummas quantæ ſufficient ad reparandum, e. 

Lev. 268, Incaſe a Parſon comes to a living, the build- 
ings whereof are in decay by dilapidations, and his pre- 
deceſſor did not leave a ſufficient perſonal eſtate to repair 
them, ſo that he is without remedy ; he is to have the 
defects ſurveyed by workmen, and atteſted under their 
hands in the preſence of witneſſes, which may be a means 


to ſecure him from the incumbrance brought upon him by | 


the fault of his predeceſſor, Country Parſon's Companion, 
60 


' DILATORY PLEAS, Are ſuch as are put in merely 
for delay; and there may be a demurrer to a dilatory plea, 
or the defendant ſhall be ordered to plead better, &c, The 


truth of dilatory pleas is to be made out by affidavit of the 


fact, Sc. by Stat. 4 Ann. c. 16. ſect. 11. See Plea. 

* DILIGIATUS, Outlawed, . e. de lege ejectus. Leg. 
Hen. 1. c. 45. | 

' DILLIGROUT, Pottage formerly made for the King's 
table, on his coronation day: and there was a tenure in ſer- 
jeanty, by which lands were held of the King, by the ſervice 
of finding this pottage, at that great ſolemnity. 39 H. 2. 

DIMIDIE TAS, Is uſed in our records for a moiety, or 
one half. Sciant quod ego Matilda filia Willem: 
le F. dedi Waltero de 8. a illius burgagii, c. 
- Sine dat. ex libro Chart. Priorat. de Leomin- 

er. 


DIMINISHING the coin, A ſpecies of treaſon. See 18 
Eliz. c. 1. and Gin. 5 | 
DIMINUTION, (diminutio) Is where the plaintiff or de- 


fendant in a writ of error alledges to the court that part 
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of the record is omitted and remains in the inferior cure 
not certified; whereupon he prays that it may be Certified 


is to be certified on 'a'writ of error; though if iſſue be 
joined upon the errors aſſigned, and the matter is entered 
upon record, which is made a confilium, in this caſe 
muſt be a rule of court granted for a certiorari to certi 
diminution, 1 Lill. Ar. 245. Diminution cannot be al. 
ledged of a thing which is fully certified; but in ſome. 
thing that is wanting, as want of an original, or a war- 
rant of attorney, Sc. 2 Lev. 206. 1 Nelſ. Ar. 658 
And if on diminution alledged, and the plaintiff in error 
certify one original, Sc. which is wrong; and the de- 
fendant in error certifies another that is true; the true one 
ſhall ſtand. Ov. Jac. 597. Cro. Car. 91. After a wri 
of error brought, and the defendant hath pleaded in au 
eft erratum, he cannot afterwards alledge diminutibn; be- 
cauſe by that plea he affirmeth or alloweth the record to be 
ſuch as is certified upon the writ of error. Godb. 266 
But in ſome caſes, diminution hath been alledged, after in 
nullo eft erratum pleaded, ex gratia curie , though not ex 
rigore juris. Palm. 85. And there is an inſtance, that the 
court in ſuch a caſe hath awarded a certiorari, to inform 
their conſcience of the truth of the record in C. B. where 
the defendant in error had not joined in nullo eff erratum, 
1 Nelſ. 658. | 
* DIMISSORY LETTERS, (litere dimiſſoriæ) Are ſuch 
as are uſed where a candidate for. holy orders has a title 
in one dioceſs, and is to be ordained in another: the pro- 
per dioceſan ſends his letters dimiſſory directed to ſome 
other ordaining biſhop, giving leave that the bearer may 
133 and have ſuch a cure within his diſtrict. 
el. | . | 
DIOCESE, (dizcefis) Signifies the circuit of every bi- 


viſions; one into ſhires or counties, in reſpect to the ten- 
poral flate ; and another into dioceſes, in regatd to the 
ecclefiaſtical flate, of which we reckon twenty-one in Ex- 
land, and four in Wales. 1 Inft. 94. Alſo the kingdom 
is ſaid to be divided in its eccleſiaſtical juriſdiction into two 
provinces of Canterbury and York; each of which provinces 
is divided into. dioceſes, and every dioceſe into archdea- 
3 and archdeaconries into pariſhes, c. Mud, 
Inst. 2. 1 ö 

The bounds of diaceſes are to be determined by wit- 
neſſes and records, but more particularly by the admini- 
ſtration of divine offices. Lo which purpoſe, there are 
two rules in the Canon law: in one caſe, upon a diſpute 
between two biſhops upon this head, the direction is, that 
_ proceed in the buſineſs, by ancient books or writings, 
and alſo by witneſſes, reputation, and other ſufficient 


a church built upon the confines of two dioceſes ſhould be 
. conſecrated, the rule laid down is, that it ſhould be con- 
ſecrated by the biſhop of that city, who, before it was 
founded, baptized the inhabitants, and adminiſtered to 
them other divine offices. Git, 133. 
The juriſdiction of the city is not included in the name 
of dioceſe, ſo ſaith the Canon law: and accordingly, in 
citations to general viſitations, directed to the clergy, t 
is ordered to cite the clergy of the city and dioceſe. Gib. 
133. 3 <P 
A biſhop may perform divine offices, and uſe his epil- 
copal habit, in the dioceſe of another, without leave; but 
may not perform therein any act of juriſdiction, without 
| permiſſion of the other biſhop. Gib/. 133. 5 
A clergyman dwelling in one dioceſe, and beneficed = 
another, and being guilty of a crime, may, in different 


dioceſe he dwells, may proſecute. him; but the ſentencr, 
ſo far 8 it _ his benefice, muſt be carried into exe 
cution by the other biſhop. Gihſ. 134. Ly 

DISABILITY, (. difabilizas) 7 a mii is diſabled, 
or made incapable to inherit any lands, or take that bene- 
fit which otherwiſe he might have done: which may hap- 
pen four ways; by the act of an anceſtor, or of the pr 
himſelf, by the act of God, or of the law. 1. Di"? 
by the act of the anceſtor, is where the anceſtor 1s my 
ed of treaſon, Sc. which corrupts the blood of his chi 


— — 


dren; fo that · they may not inherit his eſtate. 2. 42 


by certiorari. Co. Ent. 232, 242. Of courſe dinner 


ſhop's juriſdiction. For this realm hath two ſorts of di- 


proof: in the other caſe, where the queſtion was, by whom - 


reſpects, be puniſhed in both; that is, the biſhop in whoſe 


rss 


+ :There are alſo other di/abilities, by the common law, 


an office of charge, Sc. no more than a man ſhall be al- 


themſelves. Hill. 6 Will. 3. Skinner 576, 577. But 


fon. Lit. tit. Diſcontinuance. 


ORTHO” ⁵ ⅛ ] ] 
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law, without any thing 74 him done, is rendered inca- 
pable of the benefit of 


of ideocy, infancy, and coverture, as to grants, Cc. And 
by ſtatute in many caſes: as 275 are diſabled to make 
any preſentation to a church, &c. Officers not taking the 
oaths, are incapable to hold offices: Foreigners, though 
naturalized, to bear offices in the government, Sc. 11 
Rep. 11. Stat. 12 ® 13 . 3.c. 2. 1Geo. 2. fl. 2. c. 4. 

A perſon ſhall not be admitted to di/able himſelf to avoid 


lowed to ſay that he was an Ideot, c. to avoid an act 
done by himſelf, Carthew's Rep. 307. And the ſtatutes 
do not exempt and diſable diſſenters from bearing offices; 
but they muſt ſubmit to a fine, if they do not qualify 
it bath lately been ſolemnly determined in the Houſe of 
Lords, in the caſe of the Chamberlain of London, and 
; . - « » that a diſſenter was not finable for refuſing the of- 
fice of ſheriff. See Capacity. | 
_ DISADVOCARE, To was og not acknowledge a 
thing: It is mentioned in Hengham Magna, cap. 4. 
DISAGREEMENT, Will make a nullity of a thing, 
that had eſſence before : And diſagreement may be to cer- 
tain acts, to make them void, &c, Co. Lit. 380. See 
Agreement. | 
DISALT, According to Littleton, is to diſable a per- 


DISBOSCATIO, A turning wood ground into arable 
or paſture. | | 

 DISCARCARE, (From Dis and Cargo) Is to unlade a 
ſhip or veſſel by taking out the cargo or goods. —— 
Et prædictus, &c. Carcare & diſcarcare fecit ibidem mer- 
8 & denariatas quaſcunque. Placit. Parl. 18. 


£4. 
TIT A writ or action for fraud and deceit, See 
cert, 

DISCENT, (Lat. Deſcenſus, Fr. Diſcent) Is an order or 
means whereby lands or tenements are deprived unto any 
man from his anceſtors; And is either by common law, 
cuſtom or. latute > By common law, as where one hath 
land of inheritance in fee · ſimple, and dieth without diſpo- 
ling thereof in his life-time, and the land goes to the eldeſt 
ſon and heir of courſe, being caſt upon him by law. 1 
Inſt. 13, 237. Diſcent of fee-ſimple by cuſtom, is ſome- 
umes to all the ſons, or to all the brothers, where one bro- 
ther dieth without iſſue; as in gavelkind: Sometimes to 
the youngeſt ſon, as in Borough Engliſh; and ſome- 
umes to the eldeſt daughter, or the youngeſt, Sc. ac- 
cording to the cuſtoms of particular grey 1 Inſt. 110, 
140, 175. Lit. 210, 211. And diſcent by flatute of 
fee-tail, is as directed by the manner of the ſettlement or 
rams Purſuant to the Stat. Weſt. 2. 13 Ed. 1. 

1. 

Diſcent at common law is lineal or collateral : Lineal 
s a diſcent downward in a right line, from the grandfa- 
ther to the father, the father to the ſon, fon to the grand- 
ſon, Ge. and the lineal heir ſhall firſt inherit. Collateral 
is a di/cent which N out of the ſide of the whole 
blood, as another branch thereof; ſuch as the grandfa- 

$ brother, father's brother, and ſo downward. 1 
2 10, 11. Therefore if a man purchaſeth lands in 
<<-limple, and dies without iſſue, for default of the right 
ane, he which is next of kin in the collateral line of the 
Whole blood, though never ſo remote, comes in by di/- 
cen as heir to him; for there is a next of kin by right of 


* * 
h 5611630 131.42 314 , 44 364 


repreſentation, and by right of, propinquity or nearneſs of 
blood. Litt., 2. 1 Ventr. 415. 3 Rep. 49%, 8 
To have land in fee- ſimple by diſcent, a perſon muſt 
be heir of the whole Had; he is to be the net, and 
worthy of blood, to the anceſtor, and he ought to be heir 
to him that was laſt, atually ſeiſad. Where lands deſcend 
to the ſon from the father, and he enters on the lands and 
dies ſeiſed thereof, without having any iſſue, this land 
will deſcend to the heirs of the part of the father, ho ate 
of the whole blood; and if there are none ſuch, the land 
ſhall eſcheat: ſo where lands deſcend on the part of the 
mother. Lit. Sec. 4. 1 Ii. 13. And there is a max- 
im in law, that «where. lands deſcend on the part of the. fa- 
5 „ the beirs of the mother ſball never inherit 5 and when 
nds deſcend on the part 4 the motber, the heirs of 11 
Hall never inberit. 1 Inſt. 14. But it has been reſolved, 
that a ſine and render of lands, claimed by a party, as heir 
at law ex parte materna, will alter the quality of the eſtate; 
fo that it ſhall deſcend to the heir ex parte parterna. 6 
Rep. 63. Carthew. 141. | TOES ST 
Alſo if a man ſeiſed of land, as heir of the part of 
his mother, make a feoffment, and take back an. eſtate 
to him and his heirs; this as a purchaſe alters the diſcent, 
and if he die without iſſue, the heir of the part of the fa- 
ther ſhall inherit it. 1 Inſt. 12. There is a difference be- 
tween diſcents. from father and mother to their children; 
and diſcents between brothers and ſiſters; for a ſon or 
a daughter need be only of the blood of either the fa» 
ther or mother, which hath the inheritance, to inherit 
them: Though the brothers and. ſiſters muſt be of the 
ſame father and mother, to inherit one another. Noy 
68. . 2 . |; & # 497 #, 
If a man hath iſſue two ſons by divers venters, the 
younger brother of the half blood ſhall. not have; land 
purchaſed by the elder brother, on his dying without 
iſſue; but the elder brother's uncle or next couſin ſhall 
have it. 1 Inſt. 14. The elder brother of the whole 
blood ſhall have land by diſcent, purchaſed by a middle 
or younger brother, if ſuch die without iſſue ; (for as 
to dicence between brethren, the eldeſt is the moſt worthy 
of blood to inherit to them as well as to the father). And 
if there be no brother or ſiſter, the.uncle ſhall have it- as. 
heir, and not the father: And yet it may afterwards 
come to the father, as heir to the uncle; likewiſe if the 
father hath iſſue another ſon or daughter, after the diſ- 
cent to the uncle, that iſſue may enter upon the uncle; and: 
hold the eſtate. Lit. 3. 3 Rep. 40. The next and moſt 
worthy of blood are the male, and all deſcendants; from 
him, before the females; and the female on the part of 
the father, before the male or female of the part of the 
mother: And the eldeſt brother, and his poſterity,” ſhall 
have lands in fee-ſimple before any younger brother: 
Alſo a ſiſter .of the. whole blood ſhall E preferred, and 
take before the younger brother, which is of the half 
blood; but ſuch a younger brother, though he may not 
be heir to a brother, for want of the whole blood, yet he 
may be heir to his father, or his uncle. 1 Ii. 14. 3 


Rep. 41. ; | Dei 
All the deſcendants from a perſon who by our laws 
might have been heir to another, hold the ſame right as 
that common root from whom they are derived :: ſo that 
the ſon, or grandchild, whether ſon or daughter of the 
eldeſt ſon, takes before the youngeſt ſon; and a ſon: or; 
ndchild of the eldeſt brother before the youngeſt bro- 
er: And ſo it is through all degrees of diſcents; by re- 
preſentation, the proximity is transferred from the root to 
the branches, and gives them the ſame preference, as 
next and worthieſt of blood. Hale's Hift. E. 237. 
The great grandchild of the elder brother, whether it 
be a ſon or a daughter, ſhall here be preferred as the 
heir before the younger brother; for though a female be 
leſs worthy than the male, yet ſhe ſtands in right of re- 
preſentation of the eldeſt brother, who was more w 
than the younger. Hale's Hift. L. 237. n 
As to being heir to him that was al ſeiſed : If tenant 
in fee-ſimple hath a ſon and a daughter by one woman or 
venter, and a fon by another venter, and dies ſeiſed, and 
the eldeſt ſon dies without iſſue, before actual ſeifin, the 
younger brother as heir to the father ſhall have the eſtate; 


but 
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but if the elder brother had entered on the lands, the fiſ- ! 


ter would have it as Heir to him. 1 Ii. 11. 15. Lit. 
8. None can inherit tiny lands as heir, but only the blood 
of the firft. purchaſer ; as if the father make a purchaſe, 
the blood of the mother ſhall not have the eſtate : But if 
a ſon purchaſes, and there is no heir on the ſide of the fa- 
ther, the land ſhall go to the heirs on the fide of the mo- 
ther; for they are of the blood of the ſon of the firſt pur- 
chaſer; and he had the blood of both father and mother. 
Lit: 4. 1 Inf. 12. So that there is a difference where 
| the ſon purchaſeth lands in fee-ſimple, and where he cometh 
to them by diſcent. Land thus purchaſed may go to the 
heirs of the father and mother of the purchaſer; unleſs it 
be once attached in the heir of the part of the father; for 
then the heirs of the mother cannot have it , becauſe they 
are not of the blood of him who was laſt ſeiſed. 49 E. 3: 
12. Finch 119. where for want of heirs of a purchaſer, 
of the part of his father, or when ſuch heir had not en- 
tered, the lands deſcend to the line of the mothet ; there 
the heirs of the mother of her father's fide, ſhall take 
in ſucceſſion, before her heirs of the part of her mother. 
Hale's Hift. L. 247. Ploud. 444- 

The law takes no notice of the diſability of the father 
in caſe of diſcent, but only of the immediate relation of 
brothers and ſiſters, as to their eſtates; ſo that the ina- 
bility of the father doth not hinder the diſcent between 
them : for example, A man had iſſue a ſon and a daugh- 
ter, and was attainted of treaſon, and died; the ſon pur- 
chaſed lands, and died without iſſue; and it was adjudg- 
ed that, notwithſtanding the attainder of the father, the 
daughter ſhall take by diſcent from her brother, becauſe 
the diſcent between them was immediate, and the law 
doth not regard the diſability of the father. 4 Leon. 5. 
1 Nelf. Abr. 645. | 
If there be father and fon, and the ſon is attainted of 
treaſon or felony in the father's life time, and yet out- 
live his father, the land by diſcent ſhall not come to ſuch 
ſon, nor any of his iſſue ; but if he die before the father 
it will: diſcend to his other children. 4 Rep. 31, 124. 
And where a perſon ſeiſed of lands, hath iſſue two 
daughters, if one of them commits felony, after the fa- 
ther's death, both daughters being alive, a moiety ſhall 
deſcend to one daughter, and the other ſhall eſcheat. 1 
Ia. 163. IS ETD "8" 
Inheritances may de/cend but not aſcend: And in the 
right line, children inherit their anceſtors without limi- 
tation; but the anceſtors may not take from their children, 
for the father can never come to the lands which his ſon 
hath purchaſed, by lineal aſcent, though he may by 
collateral aſcent, where the ſon's lands come to the un- 
cle, and then to the father. In the collateral line, the 
uncle inherits the nephew, and the nephew the uncle. 
Lit. 3. 3. Rep. 40. Vaugb. 244. | 

Lands and tenements in fee-fimple deſcends firſt, to- the 


eldeſt: ſon as heir, and to his iſſue; the ſons firſt, in ' 


order of birth; and for want of ſons, to the daughters 
equally, who inherit as one heir; if the eldeſt ſon hath 


no iſſue, then to his next eldeſt brother of the whole blood, 


and his heirs, and for want of a brother, to his ſiſter 
or ſiſters of the whole blood, and their iſſue; if there be 
no brother or ſiſter, to the uncle and his iſſue; and for 
want of an uncle, to an aunt or aunts, and their iſſue; 
and if there be none ſuch, then to couſins in the neareſt 
of conſanguinity. Bacon's Elm. | 

- And in caſe of lands purchaſed by brethern ; after un- 
cles and aunts, the lands ſhall deſcend to the father, and 
the half blood, and their iſſue, (who come in after the 
father, being of the whole blood to him, though not to 
one another) and for want of uncle, father, and half blood, 
to the next of kin in the collateral line. Mood, Infi. 
213. 5 p 

In di/cent of eſtates-tail, half blood is no hindrance; be- 
cauſe the iſſue are in per formam dani, and always of the 
whole blood to the donee. 3 Rep. 41. A man hath iſſue an 
elder ſon, born out of the King's allegiance, and after hath 
another ſon within the realm ; the younger ſon ſhall have 
lands by diſcent from his father in this caſe, and not the 
elder who had never any inheritable blood in him. x Cs. 
1nft. 8. which vide. If one die ſeiſed of land; in which ano- 


him to his action for recovery thereof. Stat. 32 
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ther hath right to enter, and it PP ROY to his heir; < 
diſcent ſhall take away the other's right of entry, and un 
| 32 Hen, | 
Cap. 33. Co. Lit. 237. But a diſcent of ſuch Sx 
lie in grant, as advowſons, rents, commons in groſs, Se. 
puts not him who hath right to his action. 1 J, 237. 
2 Danv. Abr. 561. And a diſcent ſhall not take away the 


entry of an infant; nor of a feme covert, where the wro 


was done to her during the coverture, '2 Danv. 56g. 

For farther information concerning the rules of diſcent 
ſee an excellent treatiſe on this ſubje&t. by Dr. Blackfone. 
entitled, The Law of Deſcents. And ſee his Commentaries 
1 V. 193, 4. 2 V. 201. and 4 V. 406, 414. And a 
perfect Table of deſcents, by which the courſe of deſcent 
appears at one view. 2 V. 240. See Kindred and Heir. 


title, an heir is in by that, before a grant, or deviſe, G. 
'Tis a rule in law, that a man cannot raiſe a fee-ſimple to 
his own right heirs, by the name of heirs, as a purchaſe, 
either by conveyance or deviſe ; for if he deviſe lands to 
one who is heir at law, the deviſe is void, and he ſhall take 
by diſcent. Dyer 54, 126. And 'tis the fame where the 
lands will come to the heir, either in a direct or collateral 
line ; or where the heir comes to an eſtate by way of limi- 
tation, when the word heirs is not a word of purchaſe. Ibid. 
A father hath two ſons by ſeveral venters, and deviſes his 
land to his wife for life, and after her deceaſe to his 
eldeſt ſon ; tho? the ſon doth not take the eſtate preſently 
on the death of his father, he ſhall be in by diſcent, and 
not by purchaſe, and the deviſe ſhall be void as to him. 
Style 148. 1 Nelf. Abr. 645. But tis ſaid he may make 
his election, and take by deviſe, if he pleaſes. 

A man being ſeiſed of lands which he had by the mo- 
ther's fide deviſed them to his heirs on the part of his mo- 
ther; and it was adjudged that the deviſee ſhall take by 
diſcent. ' 3 Lev. 127. And when the heir takes that 
which his anceffor would have taken if living, he ſhall 
take it by di/cent, and not by purchaſe. 2 Danv. 557. 
But generally-where an eſtate is deviſed to the heir at law 
attended with a charge, as to pay money, debts, &c. in 
ſuch caſe he takes by purchaſe, and not by diſcent. Tho 
conditions to pay money have been conſtrued only a 
charge in equity; and that they do not alter the dicent 
at Common law. 1 Lut. 593. 1 Salk. 241. A mancan 
have lands no other way than by diſcent or purchaſe, 
And deſcent is the worthieſt means wereby land can be 
acquired. | 

DISCENT OF CROWN-LANDS. All the lands 
whereof the King is ſeiſed in jure corone, ſhall ſecundum jus 
corone attend upon and follow the crown ; ſo that to whom- 
ſoever the crown deſcends, thoſe land and poſſeſſions de- 
ſcend alſo. And if the heir to the crown be attainted of 
treaſon ; yet ſhall the crown deſcend to him, and without 
any reverſal the attainder is avoided. Plowd. 247. O. 
Lit. 15. Sed qu. tho' a doctrine laid down, when Henry 
the Seventh came to the crown: However 'tis a nice 
point, the doctrine will hold good, if the prince can ſup- 
port himſelf on the throne. He may take the French 
King's motto, Ultima ratio regum, as proof demonſtratrve, 
and pyfitrve. | 8 

The dignity of the crown of England, for want of heirs 
male, is diſcendible immediately to the eldeſt daughter, 
and her poſterity ; and ſo it has been declared by act of 
parliament : And by Stat. 25 F. 8. cap. 22. Regnum 
non g divifibile. The eldeſt ſiſter of a King as well as 
the eldeſt daughter, ſhall inherit all his fee-ſimple lands 
by diſcent: And half blood is no impediment to the dif- 
cent of lands of the crown. Cv. Lit. 15, 165. But a 
daughter of the whole blood ſhall not inherit where there 
is a ſon of the half blood ; as where the King hath iſſue 
a ſon and a daughter by one venter, and a ſon by ano 
venter, and purchaſes lands, and dies; afterwards t 
eldeſt fon enters and dies alſo without iſſue the dau 
ſhall not have theſe lands, or any other fee · ſimple in 
of the crown, but they ſhall deſcend to the younger bio. 
ther. Plowd,” 245. - 34 H. 6. A perſon coming to 
King by diſcent of the part of his mother, makes 4 | ol 
chaſe of land to him and his heirs, and dies without is. 
this land ſhall deſcend to the heir on the part of the MV 
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DISCENT being created by lau, and the moſt antient 


FI i ee. — ., ] d I RT v. 


92 © 


F TSS 


c ITO 5-5; 


EE SHA 


N 8 = - „ EB 


D I S 

ther ; contrary to the caſe of a ſub 
s ſide ſhall enjoy it. | 

= le Kingdom ha 2 intereſt in the diſcent of rhe 
crown, the King cannot ſurrender or alien it, Sc. See 
ISE OF DIGNITIES. A dignity alſo differs 
from common inheritances, and goes not according to the 
rules of the Common law; for it deſcends to the half blood, 
and there is no coparcenerſhip in it, but the eldeſt takes 
the whole. Co. Lit. 27. The dignity of peerage 18 per- 
ſonal, annexed to the blood, and ſo inſeparable that it can- 
not be transferred to any perſon, or ſurrendered even to 
the crown ; it can move neither forward or backward, but 
only downward to poſterity ; and nothing but corruption 
of blood, as if the anceſtor be attainted of treaſon or felo- 
Lex Conſflitu- 


, where the heir on 
id. Co. Lit. 16. As 


ny, can hinder the diſcent to the right heir. 
. l 8 6 
DISCHARGE, On writs and proceſs, Sc. is where a 
man, confined by ſome legal writ or authority, doth that 
which by law he is required to do; whereupon he is releaſ- 
ed or diſcharged from the matter for which he was confin- 
ed. And if one be arreſted by a latitat out of B. R. and 
the plaintiff do not file a declaration againſt the defendant 
in priſon in two terms, he ſhall be diſcharged on common 
bail. 1 Lill. Abr. 470. Alſo where a defendant on arreſt 
is admitted to bail, if the bail bring in the principal before 
the return of the ſecond ſcire facias iſſued out againſt them 
ſhall be diſcharged. Mich. 24 Car. B. R. If an 
ebligee diſcharges one joint obligor, where ſeveral are joint- 
ly bound; it diſcharges the others. March 129. And a 
man may diſcharge a promiſe made to himſelf, Sc. Cro. 
Jac. 483. See Acquittal, and vide Habeas Corpus. 
DISCLAIMER, (diſclamium, from the Fr. clamer, with 
the privative dis) Is a plea containing an expreſs denial, 
or renouncing of a thing; as if a tenant ſue a replevin; 
the diſtreſs of the lord, and the lord avows the 
hin , faying the tenant holds of him as of his lord, 
and that he diſtrained for the rent not paid, or ſervice not 
es : now if the tenant ſay he doth not hold of him, 
is is called a diſclaimer, and the lord proving the tenant 
to hold of him, on a writ of right er N the tenant 
ſhall loſe his land. Terms de Ley. And if a writ of præ- 
cipe be brought againſt two perſons for land, and one of 
them, the tenant, faith that he is not tenant, nor claims 
any thing in the lands; this is a diſclaimer as to him, and 
the other ſhall have the whole land. Did. And when a 
tenant hath diſclaimed, upon action brought againſt him, 


he ſhall not have reſtitution on writ of error, &c. againſt be diſcontinued, but where 


D 15S 
| when ſuch tenant diſclaims, or pleads non-tenure and di/- 
claims, the demandant ſhall have the whole, as the whole 
is diſclaimed. bid. | | 
Stat. 21 "ay I. cap. 16. /. 5. In all actions of treſ- 
paſs quare clauſum fregit, wherein the defendant ſhall diſ- 
claim any title to the land, and the treſpaſs be by negli- 
gence or involuntary, the defendant ſhall be admitted to 
plead a diſclaimer, and that the treſpaſs was by negli- 
gence or involuntary, and a tender of ſufficient amends 
before the action brought; and if the iſſue be found for 
the defendant, or the plaintiff be non-ſuited, the plaintift 
{ ſhall be barred from the ſaid action, and all ſuits concern- 
ing the ſame. 
ſides theſe diſclaimers by tenants of lands, there are 
diſclaimers in divers other caſes: for there is a diſclaimer 
of blood, where a perſon denies himſelf to be of the blood 
or kindred of another in his plea. F. N. B. 102. And 
a diſclaimer of goods, as well as lands; as if a man 4% 
claimeth goods, on arraignment of felony, when he ſhall 
loſe them, though he be cleared. Staundf. P. C. 186. 
In the Chancery, if a defendant by his anſwer renounces 
the having any intereſt in the thing in queſtion, this is 
likewiſe a diſclaimer. And there is a deed of diſclaimer of 
executorſhip of a will, &c. where an executor refuſes, and 
throws up the ſame. See farther Black. Com. 2 V. 


275. 

1 ISCONTINUANCE, (diſcontinuatio, derived from the 
Fr. diſcontinuer, i. e. ceſſare) Signifies an interruption or 
breaking off; and is twofold, diſcontinuance of poſeſſion, 
and diſcontinuance of proceſs the effect of diſcontinuance 
of poſſeſſion is, that a man may not enter upon his own 
lands or tenements alienated, whatever his right be to it, 
of his own authority, but muſt bring his writ, and ſeek to 
recover poſſeſſion by law. Co. Lit. 325. F. N. B. 191. 
Where a tenant in tail, or a man ſeiſed in right of his 
wife, &c. by feoffment, gift in tail, or leaſe for life, by 
fine or livery, not warranted by the ſtatute 32 H. 8. c. 
28. aliens the eſtate; ſuch alienations are called di/conti- 
nuances : whereby the wife after her huſband's death, and 
the iſſue in tail after the death of tenant in tail, and thoſe 
in remainder and reverſion are driven to their action, and 
cannot enter. 1 If. 325. But a diſcontinuaxce taketh 
away an entry only: and to every diſcontinuance it is ne- 
ceſlary there ſhould be a deveſting or diſplacing of the eſ- 
tate, and turning the ſame to a right; for if it be not turn- 
ed to a right, they that have the eſtate cannot be driven 
to an action. Co. Lit. 727, And an eſtate - tail cannot 

e, that makes the di/continuaxce, 


his own act; but is barred of his right to the land diſclaim- was once ſeiſed by force of the intail, where the eſtate tail 


el. 8 Rep. 62. But a verbal diſclaimer ſhall not take 
place againſt a deed of lands: nor ſhall the diſclaimer of 
a — during the coverture bar her entry on her lands. 
3 Rep. 26. 

Baron and feme may diſclaim for the wife; though if 
the huſband hath nothing but in right of his wife, he can- 
not diſclaim. 2 Danv. Abr. 569. Such perſon as cannot 
loſe the thing perpetually in which he diſclaims, ſhall not 
be pony to diſclaim a biſhop, Sc. may not diſclaim 
for he cannot deveſt the right out of the church. Though 
in a quo warranto, at the ſuit of the King, againſt a biſhop 
or others for franchiſes and liberties, if the biſhop, Cc. 
diſclaims them, this ſhall bind their ſucceſſors. Co. Lit. 
102, 103. If a man be vouched becauſe of a reverſion on 
a leaſe made by himſelf, he cannot di/claim : but an heir 
— being vouched upon a leaſe made by his an- 

r. 2 Danv. 569. 

A perſon may diſclaim in the principal, and not in the 
incident; as he that is vouched becauſe of a reverſion can- 
not diſclaim in the reverſion, ſaving the ſeigniory. 40 Ea. 
3- 27. If the lord diſclaims his ſeigniory, in a court 
of record, it is extinct, and the tenant ſhall hold of the 
= next paramount to the lord diſclaiming. Litt. Sea. 
I is faid not to be neceſſary, that the writ of right ſur 
bſclaimer ſhould be 44 the _ — 45 
_ ; for if it be only againſt him that is found tenant 
% the. land, though he be a ſtranger, it is not material. 
8 b. 570. By plea of non-tenure, nothing is diſown- 
but the freehold, which may be good where the te- 
th the reverſion in fee, and not the freehold; but 


is executed; unleſs by reaſon of a warranty. Lit. See. 
637, 641. Alſo if tenant in tail levies a fine, Sc. this is 
no diſcontinuance, till the fine is executed; becauſe if he 
dies before execution, the iſſue may enter. Co. Lit. 33. 
2 Danv. Abr. 572. 
A diſcontinuance may be five ways, viz. by feoffment, 
fine, recovery, releaſe, and confirmation with warranty. 
1 Rep. 44. A grant without livery : or a grant in fee 
without warranty, are no di/continuances : an exchange 
will not make a diſcontinuance ;, as if tenant in tail exchang- 
es land with another, that is not any diſcontinuance, by. 
reaſon no livery is requiſite thereon, 2 Danv. 57. It 
is the ſame of a bargain and ſale, Sc. And an alteration 
of ſuch things as lie in grant, and not in livery, works no 
diſcontinuance ; for ſuch grant does no wrong either to the 
iſſue in tail, or him in reverſion or remainder, becauſe no- 
thing paſſeth but during the life of tenant in tail, which is 
lawful; and every diſcontinuance worketh a wrong, Co. 
Lit. 332. | 

If _ in tail of a copyhold eſtate, ſurrenders to an- 
other in fee, this makes not any diſcontinuance, (except 
there be a cuſtom for it) but the heir in tail may enter; 
tho? this hath been a great queſtion, 1 Leon. 95. 2 Dauv. 


f 571. If there be tenant for life, remainder in tail, and 


remainder in tail, Sc. And tenant for life, and he in 
the firſt remainder in tail levy a fine, this is no diſcunti- 
nuance of either of the remainders. 1 Rep. 76. But if 
there be tenant in tail, remainder in tail, Sc. and tenant 
in tail enfeoffs him in reverſion in fee: or where there is 
tenant for life, remainder in tail, reverſion in fee, and 
| tenant for life enfeoffs the reverſioner; theſe are diſconti- 

4 D nuances, 


| | 


* 
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nuduces, becauſe there is a mean or immediate eſtate. 


1 Rep. 140. Co. Lit. 335. 3 Danv. 5. 
25 * be tenant in tail, remainder to his right heirs, 
and he mak& feoffment in fee, this is a diſcontinuance 
though ſuch tenant that made the feoffment, hath the fee 
in him. 2 Dauu. 572. A man is tenant for life, the 
remainder in tail, remainder in fee, and the tenzat for 
life 8 a feoffment to him in remainder in fee; this is 
ſuch a diſcontinuance of the eſtate · tail, as produceth a for- 
feiture. 3 Rep. 59. If a tenant in tail be diſſeiſed, and 
after releaſe with warranty to the diſſeiſor it will be a 
diſcontinuance: ſo if he releaſe or confirm to tenant for 
life. Litt. Set. 135. 1 Rep. 44. And if, where there 
is a tenant for life, and remainder in tail, the tenant for 
life levies a fine to his own uſe; and after tenant for life, 
and he in remainder, join in a feoffment by letter of at- 
torney, this is a diſcontinuance of the eſtate-tail and the 
fee. Dyer 327. | | 
If tenant in tail makes a feoffment in fee upon condi- 
tion, and the condition is broken, the iſſue may enter 
notwithſtanding this diſcontinuance. Litt. 632. Tenant 
in tail grants. all his eſtate. to another, though with 
livery and ſeiſin; and if that other perſon make 
a feoffment in fee, it will not be a diſcontinuance 
to take away the entry of him in reverſion or remainder. 
Lin. 145. 1 Rep 46. 10 Rep. 97. A leaſe is made 
for life, remainder in tail; and he in remainder 1n tail 
diſſeiſes the tenant for life, and makes a feoffment in fee, 
and dies without iſſue, and then tenant for life dieth; 
this is no diſcontinuance to him in reverſion. Litt. 146. 
1 Brown 36. And if tenant in tail of a rent, common, 
advowſon, or the like, grant it in fee, it is not a diſcon- 
tinuance : nor. where ſuch tenant granteth any thing out 
land, Sc. Litt. 138. Finch's Law 193. 

Where a tenant in tail of a manor makes a leaſe for 
life, not warranted by Srar. 32 Hen. 8. c. 28. of part of 
the detneſnes, this is a diſcontinuance of this parcel; and 
it is ſaid makes it no parcel of the manor. 2 Roll. Abr. 
58. By ftatute, a huſband is reſtrained from alienation, 
and diſcontinuing” of the wife's land. 32 H. 8. cap. 28. 
And a wife, tenant in tail with the huſband , or having an 
eſtate in dower, Sc. from making any diſcontinuance of 
the lands of the huſband, after his death. 11 H. 7. 
cap. 20. Likewiſe eccleſiaſtical perſons, as biſhops, deans, 
Sc. from alienating or, diſcontinuing their eſtates, 13 
Elz. cap. 10. 1 Jac. 1. cap. 3. 

There can be no diſcontinuance by tenant in tail of the 
gift of the crown, 34 & 35 H. 8. c. 20. Nor by tenant 
in tail of fee farm rents, to bar the remainder veſted by 
the ſtatue, 22 & 23 Car. 2. c. 24. J. 6. And ſome di/- 
continuances at Common law are now made bars as to the 
iſſue in tail; though ſtill diſcontinuances in ſome caſes, to 
him in remainder, Sc. ſuch as fines, with proclamations 
by ſtatute 4 H. 7. cap. 24. 32 H. 8. cap, 36. If the 
huſband levy a fine with proclamations, and dieth, the 
wife muſt enter, or avoid the eſtate of the conuſee within 
five years, or ſhe is barred for ever, by the Star. 4Hen. 7. 
c. 24. For the Stat. 32 Hen. 8. cap. 28. doth help the 
diſcontinuance, but not the bar. 1 Int. 326. Huſband 
and wife tenant in ſpecial tail, the huſband alone levied 
a fine to his own uſe, and afterwards he deviſed the land 
to his wife for life, the remainder over, rendering rent, 


Sc. The huſband dies, the wife enters and pays the 


rent, and dies: in this caſe it was adjudged, that the 
fine had barred the iſſue in tail, but not the wife. Dyer 
351. The entry of the wife in this caſe was a diſagree- 
ment to the eftate of inheritance, and an agreement to the 
eſtate for life : but if the wife had' not waived the inheri- 
tance, the eſtate tail as to the wife had remained. 9g Rep. 


135. hy 

15 lands be given to the huſband and wife, and to the 
heirs of their two bodies and the huſband maketh a feoff- 
ment in fee, and dieth; the wife is helped by the ſtatute 
32 H. 8. c. 28. and ſo is the iſſue of both their bodies. 
11nf. 326. The huſband is tenant in tail, the remainder 
to the wife in tail, the huſband makes a feoffment in fee; 
by this, the huſband, by the Common law, did not only 
diſcontinue his own: eſtate tail, but his wife's remainder : 
but by ſtatute 32 Hen. 8. c. 28. after the death of the 
huſband without iſſue, the wife may enter by the ſaid act, 


| 
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ment in fee of his wife's land, and his wife dieth; the 
heir of the wife ſhall not enter during the huſband's 


A diſcontinuance may be defeated, where the eſtate that 
worked it is defeated ; as if a huſband make a feoffment 
of the wife's land upon condition; and after his dea 
his heir enters on the feoffee for the condition broken; 
now the diſcontinuance is defeated, and a feme may enter 
upon the heir. 1 ff, 336. The titles of diſcontinuance 
of eſtates and remitter, were formerly large titles in our 
books; but they are abridged by the ſtatute law. 

DISCONTINUANCE OF PLEA, Is where divers 
things ſhould be pleaded to, and ſome are omitted; this is a 
diſcontinuance. 1 Nelſ. Abr. 660, 661. If a defendant's 
plea begin with an anſwer to part, and anſwers no more, itis 
a diſcontinuance : and the plaintiff may take judgment 
ml dicit, for what is not anſwered: put if the ine 
plead over, the whole action is diſcontinued, 1 Kalk. 
139. Debt upon bond of 500. the defendant as to 
225 J. part of it, pleads payment, Sc. And upon de- 
murrer to this plea, it was adjudged, that there being no 
anſwer to the reſidue, it is a diſcontinuance as to that, for 
which the plaintiff ought to take judgment by nil dicit 
1 Salk. 180, Where no anſwer is given to one part, if 
the plaintiff pleads thereto, he cannot have judgment ac- 
cording to his declaration; for which reaſon it may be a 
diſcontinuance of the whole. 1 Nel/. 660. But this is 
helped after verdict by 32 H. 8. c. 30. 

DISCONTINUANCE OF PROCESS, Is when the 
8 of proſecution is loſt for chat time; or the plain- 
tiff is diſmiſſed the court, Sc. And every ſuit, whether 
civil or criminal and every proceſs therein, ought to be 
properly continued from day to day, Sc. from its com- 
mencement to its concluſion ; and the ſuffering any default 
or gap herein is called a di/continuance the continuance of 
the ſuit by improper proceſs, or by giving the party an ille- 
gal day, is properly a mi/continuance. 2 Hawk. 298. Where 
an action is long depending, aud continued from one term 
to another, the continuances muſt be all entered, otherwiſe 
there will be a diſcontinuance; whereupon a writ of error 
may be brought, Sc. 1 Nel/. Abr. 660. If the plaintiff 
in a ſuit doth nothing, it is a diſcontinuance, and he muſt 
| begin this ſuit again : and where it is too late to amend a 
declaration, Sc. or the plaintiff is adviſed to proſecute in 
another court, he is to diſcontinue his ſuit, and proceed 
de novo. Com. Law Com. Plac. 111. But a diſcontinuaucr 
of an action is not perfect till it is entered on the roll 
when it is of record. Cro. Car. 236. 

The plaintiff cannot diſcontinue his action after a de- 
murrer joined, and entered; or after a verdict, or a writ 
of inquiry, without leave of the court. Cro. Jac. $5. 
1 Lill. Abr. 4 3. In actions of debt or covenant, after 
a demurrer joined, the court will give leave to diſcon- 
tinue, if there be an apparent cauſe, as if the plaintiff 
—_—_ his own negligence is in danger of loſing his debt: 
but if the demurrer be argued, then he ſhall not have 
leave to diſcontinue; nor where he brings another action 
for the ſame cauſe, and this is pleaded in abatement of 
the firſt action. Sid. 84. It has been ruled, upon 2 
motion to diſcontinue, that the court may give leav 
a ſpecial verdict; which is not complete and final; 
but never after a general verdict. 1 Salk. 178. 1 Nel 
663. OF 11 | 
An appeal may as well be diſcontinued by the defect 
of the proceſs or proceeding in it, as it _ be by the 
inſufficiency of the original writ, &c. For by ſuc de- 
fect, the matter depending is as it were out 
t Lill. 413. A diſcontinuance or miſcontinuance, at Com- 
mon law reverſes a judgment given by default; and 4— 
continuance upon a demurrer is error; but a miſcontinuance 
after appearance is not ſo. 8 Rep. 150. 46 E 3. 30 

DISC ONTI NUANCE of proceſs is helped at Common 
law by appearance: and by Stat. 32 H. 8. cap. 30. or 
diſcontinuances miſcontinuances and negligences therein, 
plaintiff or defendant, are cured after verdict. TW, 
352. The death of the king is not a diſcontinuance © 
any ſuit; and no ſuit before juſtices of aſſiſe, or ju 
of peace, Sc. will be diſcontinued by a new 


Though if the huſband hath ifſue, and maketli a feoff. 


_, neither by the Common law nor by the ſtatute. 
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Sur, 1 E é. tap. 3. See 4 & f . & Mc ih 


Ann. Stat. 1: c. 8. On the diſcontinuance of ſults, 
i is uſual to give the defendant coſts. See Contihu- 


. ance. 


The plaintiff hath beefi allowed to diſcontinue after a 
ſpecial verdiet, and argument thereon, and after the court 
have delivered their opinion ; but it is diſcretionary in the 
court, and in hard actions they will not allow it. Rep. 
Temp. Hardw. fer Annaly, 200, 201. Boucher and Law- 


Jo SCOVERT, Is uſed in the law for a woman unmar- 


ried or widow, one not within the bonds of matrimony. 


DISCOVERY, Is the act of revealing or diſcloſing any 
matter by defendant in his anſwer to a bill filed again 
him in a court of equity: 

A man is not bound to diſcover what may ſubject him to 
the penalty of an act of parliament. Vern. 109. pl. 98. 
Mich. 1682. Bird v. Hardwick. 

But, where ſeveral are partners in an unlawful or clan- 
deſtine trade, and one of them brings a bill. of diſcovery 
againſt the other, it is no 8 lea, that their anſwer may 
fubje& them to the penalty of an act of parliament ; for 
by their going on in ſuch trade, they ſeem'd to have in- 
tirely waived that unlawfulneſs as heren themſelves; ſo 
the plea was diſallowed, and they were ordered to anſwer. 
2 R. 186. Hill. 12 Geo. 1. Gaſcoyne v. Sid- 


Defendant ſhall not diſcover any thing againſt himſelf 
to charge himſelf with the penalty of a bond of arbi- 
tration. Chane. Kep. 142. 15 Car. 1. Biſbop v. 


Bijbop. 

The huſband deviſed to his wife an eſtate and intereſt 

in ſeveral goods and things, to be held and enjoy'd by her 
during her widowhood. On a bill brought againſt her to 
diſcover, whether married or not, in order to prove a 
forfeiture of her eſtate, ſhe demurred, and the bill was 
diſmiſſed. 2 Chanc. Rep. 68. 24 Car. 2. Monnings v. 
Monnings. | A, 
The difference is between cauſes criminal and civil; if an 
offender be once legally convicled of an offence, whereby he 
ought to 12 bis eflate, then it is lawful and proper to pre- 
fer a bill to diſcover what eſtate in lands and goods he then 
had; as in caſe of an outlawry or attainder, Sc. for that 
the effect of ſuch a bill is only to diſcover what is forfeited 
already, and not to diſcover a cauſe of forfeiture. Arg. 
Hard. 145. p Pi 

DISCRETION, (Diſcretio) When any thing is left to 
any perſon to be done according to his diſcretion, the law 
intends it muſt be done with ſound diſcretion, and accord- 
ing to law : And the court-of B. R. hath a power to re- 
dreſs things that are otherwiſe done, notwithſtanding they 
are left to the diſcretion of thoſe that do them. 1 Lill. 
Abr. 417. - Diſcretion is to diſcern between right and 
wrong; and therefore whoever hath power to act at di/- 
cretion, is bound by the rule of reaſon and law. 2 Inft. 
56, 298. And though there be a latitude of difcretion 
given to one, yet he is circumſcribed, that what he does 
be neceſſary and convenient; without which no liberty 
can defend it. Hob. 158. The aſſeſſment of fines on 
offenders committing affrays, Cc: And the binding of 
perſons to the good behaviour, are at the diſcretion of our 
Judges and juſtices of =” 1 Hawk. P. C. 132, 138. 

in many caſes, for crimes not capital, the judges 
have a diſcretionary power to inflict corporal puniſhment 
on the offenders. 2 Hawk. 445. Infants, Sc. under the 
age of diſcretion, are not puniſhable for crimes; and want 
diſcretion is a good exception againſt a witneſs. Bid. 
434. See Are. | | 

DISFRANCHISE, ls to take away one's freedom or 
pnvilege: It is the contrary to enfranchiſe. And corpora- 
ons have power to disfranchiſe members, for doing any 
thing againſt their oaths; but not for contempts, Sc. 
11 Rep. gn. See ation. Kt, 

| DISHERISON, Is an old word which ſignifies as much 
2 ag mentioned in the ſtat. 20 Ed. 1. and 8 

DISHERITOR, One that difinberiterh, or another 
out of his inheritance; Stat. 3 Ed. 1. cap. 8 


D IS 
DlsNikS, (Decime) Are tithes, or the tenth part of all 
the fruits of the earth, and of beaſts, or labour, due to 
the clergy. It ſignifieth alſo the 7zentbs of all ſpiritual 
Ivings given to the prince, which is called a perpetual 
diſm. Stat. 2 & 3 Ed: cap. 155 And formerly this 
word ſignified a 14x or tribute levied of the temporaliy. 
Hollingſb. in H. 2. f. 111. The laws of diſmes or titbes: 
See Tithes. 1 ws 
DISPARAGEMENT, In a legal ſenſe was: uſed for 
matching an heir in marriage under his degree, or againſt 
decency.. Co. Lit. 107. Magn. Chart. c. 6. 
DISPAUPER. When a perſon by reaſon of his pover- 
PL is admitted to ſue in forma pauperts ; if afterwards, be- 
ore the ſuit is ended, the ſame party have any lands or 
perſonal eſtate fallen to him, or be guilty of any thing 
whereby he is liable to have this privilege taken from 
him, then he is put out of the capacity of ſuing in forma 
pauperis, and is faid to be diſpaupered. See Forma Pau- 


perts. 

DISPENSATION. By the 25 Hen. 8. cap. 21. The 
Archbiſhop Canterbury has power of diſpenſing in any caſe, 
wherein diſpenſations (not contrary to the law of God)” 
were formerly granted by the ſee of Rome; and may grant 
Diſpen/ations to the Kitig, as well as to his ſubjects: But 
ſuch diſpenſations ſhall not be granted out of the realm 
Sc. And during the vacancy of the ſee of Canterbury, the 
guardian of the ſpiritualties may grant diſpenſations. The 
Archbiſhop. of Canterbury grants diſpenſations, not only in 
his own province, but in the province of York; and the 
Archbiſhop of York, and other biſhops, diſpenſe as they 
were wont to do, by the common law and cuſtom of the 
realm. Wood's Inſt. 26. Every biſhop of common right 
has the power of inſtitution into benefices, and of diſpenſ- 
ing in common caſes, Sc. Ibid. $05. Diſpenſations to 
hold pluralities; ſee Chaplains. 

DISPENSATIONS OF THE KING. If a diſpenſation 
by the Archbiſbop of Canterbury, is to be in extraordinary 
matters, or in a caſe that is new, the King and his Council 
are to be conſulted; and it ought to be confirmed under 
the broad ſeal, The King's authority to grant diſpen/a- 
tions remains as it did at common law; notwithſtanding 
the Stat. 25 H. 8. c. 21. 1 Cro. 542, 601. The 4%½ 


ful to be done by him who hath it: But malum in /e will 
not admit of a diſpenſation. March. Rep. 213. Where the 
ſubject hath an immediate intereſt in an act of parliament, 
the King cannot diſpenſe with it; but where the King is 
intruſted with the management thereof, and the ſubject 
intereſted by way of conſequence only, he may. March 
214, 216. This muſt be where the King is, by the act 
itſelf, impowered to diſpenſe with it. When an offence 
wrongs none but the King ; or if the ſuit is only the King's 
for the breach of a penal law, that is not to the damage 
of a third perſon, the King may diſpenſe But in caſe the 
ſuit is the King's, for the benefit of another, he cannot. 
Vaugh. 334, 339, 344, &c. "0 
he diſpenſing power of the King is fully conſidered by 
Dr. Blackflone. See Com. 1 J. 142, 185, 242. 4 
29, | 
4 Bis ENA ION BY NON OBSTANTE. Formerly 
if any ſtatute tended to reſtrain fome prerogative incident to 
the perſon of the King, as the right of pardoning, or of com- 
manding the ſervice of the ſubject for the publick weal, Se. 
which were inſeparable from the King ; by a clauſe of non 
obftante, he might diſpenſe with it. 2 Hawk. 290. But as 
in the reign of King James Il. the diſpenſing power was car- 
ried ſo high as to render the execution of our neceſſary laws 
in a manner dependent on the pleaſure of the Prince; 


Stat. 1 V. & M. Se. 2. _ 2. It is enacted, That no 
Ot, 


diſpenſation by non obſtante, of, or to, any ſtatut 
part thereof, ſhall be allowed; but thi the w. ſhall be 


held void, and of none effect, except a difven/atio be al- 
lowedin ſuch ſtatute. The 4i/pen/ation 9 
brought into this kingdom by the Pope ; and firſt uſed by 
Hen. 3. Pryn's Animadver. on 4 lnſt. fol. 129. 
DISPERSONARE, Is to ſcandaliſe or diſparage. Blount. 
DISSIGNARE, To break open a ſeal. — Sepylto patre 
teflamentum diſſignatum eff. Neubrigenſis, lib. 2. C. 7. 
DISSEISIN, 


penſation of the King, &c. makes a thing prohibited, la w- 


- . 
1 - . 
N 1 8 o 5 
: : 


| DISSEISIN, (From the Er. Diſſaifn) Signifies an unlaw- 
ful We a man of in. en pack a perſon | 
enters into lands or tenements, and his entry is not law- 
ful, and keeps him that hath the eſtate from the poſſeſ- 
ſion thereof. Bracꝭ. lib. 4. c. 3- And 1 is of tw 
ſorts; either fingle diſſeiſn, committed without farce of 
arms; or diſſeiſin hy force, but this latter is more 
deforcement. Brit. cap. 42, 43. By Magna Charta, 9 
Hen. 3. c. 29. No man is to be diffeifed or put out of 
his freehold, but by lawful judgment of his peers, or the 
law : And by ſtatute, the dying ſeiſed of any 4 or of 
or it} any lands, Sc. having no right therein, ſhall not 
be a diſcent ih law, to take- away an entry of a perſon 
having lawful title of entry ; except the diſſifo hath had 
peaceable poſſeſſion five years, without entry or claim by 
the perſon having lawful title. 32 H. 8. c. 3 da if 
a diſſeiſr having expelled the right owner, ſuch 
peaceable poſſeſſion of the lands five years without claim, 
and continues in poſſeſſion ſo as to die ſeiſed, and the 
land deſcends to his heirs, they have a right to the poſ- 
ſeſſion thereof till the on that is owner recovers at 
law; and the owner ſhall loſe his eſtate for eyer, if he do 
not proſecute his ſuit within the time limited by the ſta- 
tute. of limitations. Bac. Elem. And if a diffeiſee levy 
a fine of the land whereof he is bee. unto a ſtran- 
ger, the diſſelſor ſhall keep the land for ever; for the di/- 
ſeiſes againſt his own fine cannot claim, and the conuſee 
cannot enter, and the right which the diſſeiſae had, being 
extin&t by the fine, the diſſci/or ſhall take advantage of 
it. 2 Rep. 56. But this is to be underſtood, where no 
uſe is declared of the fine by the diſſeiſee; when it ſhall 
enure to the uſe of the diſſeiſor, &c. by Bridgman, C. J. 


1 Lev. 128. — EEE 
If a feme ſole be ſeiſed of lands in fee, and is diſſei/ed, 


and then taketh huſband; in this caſe, the huſband and- 


wife, as in right of the wife, have right to enter, and 
yet the dying ſeiſed of the diſſeiſar, ſhall take away the 
entry of x 6 wife, after the death of the huſband. 1 Jef. 
246. If a perſon diſſeiſes me, and during the diſſaſin, 
he or; his ſervant cut down the timber owe upon the 
land, and afterwards I re-enter into the land, I ſhall have 
action of treſpaſs againſt him; for the law, as to the difſet- 
for and his ſervants, ſuppoſes the freehold to have been 
always in me: But if the diſſeiſor be diſſeiſed, or if he 
makes a feoffment, gift in tail, leaſe for life or years, I 
ſhall not have an action againft the ſecond diſſeiſor, or 
againſt thoſe who come in by title : For all the meſne pro- 
fits ſhall be recovered againſt the diſſeiſor himſelf. 11 Rep. 
52. Keilw. 1. WEE 

A 41 in aſſiſe, where damages are recovered againſt 
him, ſhal! recover as much as he hath paid in rents 2 
able on the lands before the diſſeifin. Jenk. Cent. 18g. 
But if the diſſeiſor or his feeffee ſows corn on the land, 
the diſſeiſee may take it whether before or after ſeverance. 
Dyer 31, 173. 11 Rep. 46. Where a man hath a houſe 
in fee, &c. and locks it, and then departs; if another 
perſon comes to his houſe, and takes the key of the door, 
and ſays that he claims the 7 8 to himſelf in fee, with- 
out any entry into the houſe, this is a diſſeiſin of the houſe. 


2 Danv. Abr. 624. If the feoffor enters on the land of | 


the feoffee, and makes a leaſe for years, c. it is a diſſer- 
fin, though the intent of the parties to the feoffent, was 
that the feoffee ſhould make a leaſe to the feoffor- for life. 
2 Rep. 59. If leſſee for years is outſted by his leſſor; this 
is faid to be no diſſe;fin. Cro. Jac. 678. 5 

A man who enters on another's land, chiming a leaſe 
for years, who hath not ſuch leaſe, is a diſſe;/or: though if 
a man enters into the houſe of another by his ſufferance, 
without claiming any thing, it will not be a difſcifin. 
7 6. 21, 31. 2 Danv. 625. If a perſon enters on 

nds by virtue of a grant or leaſe, that is void in law; 
he is a diſſelſſor. 2 Danv. 630. A leſſee at will, makes a 
leaſe for years it is a difſeiin, at the election of the leſſor 
at will: But it is the diſſe:fin of the leſſee at will, not of 
the leſſee for uy Hill. 7 Car. B.. R. If a man 
enters into the land of an infant, th by. his aſſent; 
this is a diſſeiin to the infant, at his election. 11 
Ed. 3. Af. 8). And if a perſon commands another to 
enter upon lands, and make a diſſeiſin, the commander is 
a diſſeiſor, as well as ſuch other; unleſs the command be 


DIS 
conditional, when: it may be otherwiſe. 22 /. gg. 2 


Danv. 631. | Or | RY 
If a wan forces another to ſwear to ſurrender his eſtate to 


him, and he doth fo, it will be a diſſiſin of the eſtate. 80 


forcibl hindeving 4 ron from tilling bis land, is 
i 867 of the l s me 161, But i — 
ly into the lands of another, and he accepts rent 
from ſuch perſon, he ſhall not afterwards he taken for 
a diſeifoer. Dyer 173. Where 401 2 is diſturh d 


from entering on land, it is a diſſeiin: A denial of 3 


rent, when lawfully demanded, is 2 diſſeiin of the rent. 


I 1 . 153. Alſo hindering a diſtreſs. ar rent, by force; 
or — reſcous of a diſtreſs, are a diſſeifin of the rent, 
2 Dany. 624, 625. An infant, or feme covert, may be 
a diſſejſor, but it muſt be by actual entry on lands, Ce. 
A teme covert ſhall not be a diſſeiſore/s, by the act of the 
baron: i he e another to her uſe, ſhe is not a &/- 
ſei 77 nor if the wife agrees to it during the coverture: 
et if after his death, ſhe agrees to it, ſhe is a diſeiſoryſ5. 
Did. 626, 627. Aſſiſes that lie againſt Difſe/ors are 
called writs of diſſeiſin; and there are ſeveral writs of en 
fur diſſeifſin, of which ſorne are in the per, and others in 
E poſt, &c. But writs of 4% on diſſeifins, are now diſ- 
uſed ; and the feigned action of ejecment is introduced 
in their Per. . L to be . oo this 
earning, but treſpaſs and ejefiment ſupply the place of 
2 every kind of 4e. Ae of Novel Diffeifn, 
and Entry. | 
DISSEISOR, Is in general he that diſſech or puts an 
other out of his land, without order of law: And a diſei- 
fee is he that is ſo put out. 4 H. 4. As the King injudg- 
ment of law can do no wrong, he cannot be a diſſeiſor. 1 
E. 5. 8. A diſſeiſor is io be fined and impriſoned; and 
the diſſe reſtored to the land, Sc. by Stat. 20 H. 3. c. 
* here a difſeifar is diſſeiſed, it is called diſſeifin upon 
DISSENTERS, Are ſeparatifts from the church, and 
the ſervice and worſhip thereof. At the Revolution a law 
was enacted, That the ſtatutes of Q. Elia. and * 
I. concerning the diſcipline of the church ſhould not 
extend to Proteflant diſſenters: But the perſons n 
are to ſubſcribe the declaration of 30 Car. 2. c. 1. 4 
take the oaths, or the declaration of fidelity, Sc. And 
they muſt not hold their meetings, till their 2 of wore 
ſhip is certified to the biſhop Ac. or to the juſtices at 
their quarter-ſeſſions, and regiſtered there; alſo they are 
not to keep the doors of their meeting-houſes locked, c. 
If any perfon diſturbs them in their worſhip, on conviction 
at the ſeſſions, he ſhall forfeit 201. Stat. 1 V. & M. 
c. 18. / 18. And there are a great many ſtatutes re- 
lating to difſenters beſides the toleration act: As the 5 C 
6 Ed. 6. c. 1. 23 Eliz. c. 1. 3 Fac. 1. c. 4 13 C. 
2. c. 1. 17 Car. 2. c. 2. and 22 Car. 2. c. 1. 1 V. 
& M. c. 18. 10 Ann. c. 2. 1 Ges. 1. c. 6, &c. See 
Church, Sec. | : 1 
DIS TILLERS, Of ſtrong waters and ſpirits, ſetting up 
any tun, caſk. Cc. or uſing any private warehouſe or 
lar, without notice given to the officer of exciſe ſhall 


pointed hours, to be levied by warrant of two juſtices 

peace. Stat. 3 «A, &y c. 15. 10& 11 L. 3.6 4 
21. If any diſtiller ſhall uſe @ private pipe for convey” 
ance of diſti liquor, he full 100 J. And private 
ſtills to be ſeized, for which a ſeatch may be made by 
officers of exciſe by virtue of a juſtige's warrant. 10 & 


11 W. 3. c. 4. Diſtillers, &c. ate to make an entry of 


all warehouſes for keeping brandy, on pain of 291. and 
forfeiture of the I IG ſhall. not be fold 
but in warehouſes and places entered, under the pen 
of 40.5. per gallon, by Hat. 6 Geo, 1. c. 20, All mi 
ar compound waters or ſpirits, commonly: called Geneva, 


&c. in the poſſeſſion of diftillers, are liable to 8 duty of ; 


54. gallon; and entries to be made of ſtills, Sc. un- 
der 3 of 20 J. And none of the ſaid mixed liquor 
ſhall, be expoſed to ſale, but in ſame place that is enter- 
ed, on pain of forfeiting 49.5, a gallon ; and if any 4/- 
tiller diftils, or ſells any ſpirits, not of full proof he ſhall 
pay the Pa forfeiture . Alſo ſellers 22 of pe 
compound hquors, in leſs quantities a gallon, 

to take out a licence at i exciſe-office for the ſame, 


and 


forfeit 201. and 101. for working ſtills, but at ſuch ap- 


— ad 
NY 
— 


- 


ing brandy about ſtreets, in any wheel- 


or other place, incurs a penalty, o 


able d of peace: Bur this act ſhall not 


“. 


extend t 
Geo. 


O 


19. 
on, to be raiſed in the ſame manner as exciſe upon 
and ale, Ge. And diftillers or other perſons ma 
export ſpirits, drawn from corn of Great Britain, on oat 
that duties are paid, and ſhall be allowed a drawback 
L 185, per ton, Cc. Cyder uſed in diſtillation, is 
from duty; but difillers uſing it otherwiſe, 
ſhall forfeit 3 4, Ji. 6 Geo. 2. cap. 17. No diftillers 
or others, ſhall | any. brandy, rum, arrack, Geneva,| 
Se. by any name, in any leſs quantities than two gallons, 
without taking out a licence, and paying 50 J. to the next 
office of exciſe,  &c. on pain of forfeiting 


127 


* 


1007. and ſhall 
205. per gallon : And the retailers to make a true 
entry of all their warehouſes, ſhops, cellars, and the li- 


under the penalty of 20 J. and 40 5. for 
every concealed, 13 any clandeſtine in- 
creaſe, &c. 


Officers for the duties may enter warehouſes, Sc. and 
take an account of liquor, and perſons refuſing them en- 
trance ſhall forfeit 501. None may contract with any 
workman or ſervant, to pay him his wages, ſo much in 
money, and the reſt in brandy, c. And hawkers and 
ſellers of brandy about the ſtreets, Fc. to forfeit 10 l. 
or be committed for two months. But phyſicians and 


4 may uſe ſpirituous liquors in medicines for 
ck perſons; and hk: may exerciſe any other trade. 
9 Geo, 2. c. 23. Where any perſons are not able to pay 
- the fines, commiſſioners of exciſe to advance the rewar 
for information out of money in their hands; and the of- 
fenders to be committed to the houſe of correction, and 
there ſtript naked from the middle and r &c. 
Hat. 10 Geo. 2. c. 17. Occupiers of any houſe or place, 
where any ſpirituous liquors ſhall be ſold leſs than two 
callogs;/ if privy.thereto, are to be deemed retailers there 
of, and forfeit, 1001. And if any perſons to the number 
of five or more, in a riotous manner, aſſemble to reſcue of- 
fenders, or to aſſault, beat or wound informers, they ſhall 
be adjudged guilty of felony, and be tranſported. - 11 Geo. 
2. c. 26. | . 

By the 16 Geo. 2. c. 8. Great duties laid on ſpirituous 
liquors by former ſtatutes, and on licences for retailing 
the ſame, are xepealed, and other duties granted; and no 
perſons ſhall retail any diſtillad ſpirituous liquors, or ſtrong 
waters, in publick or private, without taking out a li- 
cence from the commiſſioners of the exciſe, Sc. and pay- 
ing 205. yeftly, on pain bak han 101. or to be com- 
mitted to the Louſe of correction, and there kept to hard 
labour two months. Theſe licences are not granted to 
any perſons, but thoſe only that keep taverns, inns, ale- 
houſes or coffee-houſes; and they muſt be firſt licenſed to 
ſell ale or ſpirituous liquors by two or more juſtices of 

to be enabled to retail ſuch liquors : But none ſhall 
deem'd a retailer, who does not ell it to be drank in 
any place belonging to him, or ſend it abroad, in leſs 
quantities than a pint. Stat. 16 Geo. 2. cap. 8. Oy the 
Stat. 17 Geo. 2. c. 17. All penalties by the Stat. 16 Geo. 
2.c. 8. and by this act impoſed, may be ſued for, recover- 
ed, levied, and mitigated by ſuch ways and means as an 
penalty may be ſued for by any law of exciſe: But the juſ- 
tice may, if he think' proper, inſtead of levying the penal- 


ty, commit the offender to the houſe of correction, to be 
_—_— hard labour for two months, and be whipt before 
charged. | | 


Licences granted as aforeſaid to any perſon, who ſhall 
afterwards, during the continuance of his liceace, exerciſe 
the trade of a Hale, grocer, or chandler, or keep a 
muy top for ſale of ſpirituous, liquors, ſhall be void, 
and ender forfeit 10]. Every petſon, who ſhall 
retail ſpirituous liquors to be drank in his houſe, Sc. or 
retail or ſend the ſame abroad in leſs quantities than two 
gallons, without a licence, ſhall be deemed à retailer, 
and forfeit 101. for every offence. Where offenders are 
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not able to pay the penaltics, but in hen thereof are ſent 


to che houſe of correction, the commiſſioners 45 may 
order. 4 reward to the infarmer, not exceeding $7. by the 
Har. 20 Geo, 2. c. 39. 5 
Diſtillers within the bflls of 755, may have licences 

1 5 


on payment of 5 J. yearly. Diſtillir, in partnerſhip to 
Vis one, 5 And no diſtiller ſhall have The | 
' cence, unleſs, 8 the city of London, he pay to 
church and poor rates, for the value of 20 J. and in any 
other parts for the value of 10 J. in the pariſh he exerciſes 
his ſaid trade: And he ſhall not, by virtue of ſuch li- 
cence, retail ſpirituous liquos but in his own ſhop, un- 
der the penalty of 101. And if he ſells any ſpirituous li- 
uors to be drank, or ſuffer it tg be drank in his ſhop, he 
Il forfeit 101. All ſuch penalties to be ſued for, Sc. 
as above is mentioned. And every perſon found tipling 
in a di/tiller's ſhop, ſhall forfeit 20s. And by the Srat. 
19 Geo. 2. c. 12. an additional duty is laid on ſpirituous 
iquors. . | 
By Stat. 24 Geo. 2. c. 40. No diſtiller ſhall have a 
licence to ſell ſpirituous liquors. And no perſon ſhall be 
licenſed but ſuch as pay to church and poor. By Star. 
26 Geo. 2. c. 13, Commiſſioners, Sc. within the limits 
of the head office of exciſe in London, may grant licences 
for retailing ſpirituous liquors to. perſons renting houſes 
of 121, 4 annum, though not rated to the poor's rate. 
By the Stat. 24 Geo. 2. c. 40. Diſtillers ſelling ſpiritu- 
ous liquors to be unlaw fully retailed, or to unlicenſed re- 
tailers, ſhall forfeit treble the value of the liquors. And 
for the laying an additional duty upon ſpirituous liquors, 
and reſtraining the retailing of ſpirituous liquors ; ſee fur- 


ther in the (aid Stat. 24. Geo. 2. c. 40. and 26 Geo, 2. c. 


13. See alſo Stat. 33 Geo. 2. c. 9. who are to be deem- 
ed common diſtillers, and for the penalty on malt aifillers 
making gin. | | 
N. B. On the ſtat. 16 Geo. 2. c. 8. there were man 
debates in the Houſe of, Lords , and the Biſhops ſtrongly 
oppoſed the bill, it 1 298 lay a ſmall duty per gallon, 
on the liquor at the till head, and a licence to coft bur 
20.5. to be granted only to ſuch as had licences to fell 
ale, whereby greater opportunities were given to the poor, 
to come at Nr ſpirituous liquors, contrary to the 
end propoſed by thoſe who favoured the bill. See De- 
bates in abe boyſe of, Lords, 8 Vol. from fo. 349, to 415. 
incluſive. | 
DISTRESS, (Digrittio) Signifies moſt commonly 


. any 
thing which is taken 


and diſtrained for rent behind, or 
by the common law diſtreſſes for rent 
were not to be fold, but only. detained for inforcing pay- 
ment of the rent; but this is altered by ſtatute. A man 
may take a difireſs for homage, fealty, or any ſervices ;_ 
for fines and amercements; and for 0 caſant, Sc. 
And the effect of it is to compel the party either to re- 
pleuy the difire/s, and conteſt the taking in an action 
againſt the diſtrainer; or, which is more uſual, to com- 
eee pay the debt or duty, for which he was diſ- 


There are likewiſe diſtreſſas in actions compulſory to 
cauſe a man to ap 1. ba: And of W a 
diftreſs perſonal, of a man's moveable goods, and 'profits 
of lands, Sc. for contempt in not appearing after ſum- 
mon'd ; and dftreſſes real, upon immoveable goods. And 
none ſhall be diſtrained to anſwer for any thing touching 
their freeholds, but by the King's writ. 52 Hen. * 
6. 1. 5 V . 
Diſtreſi is alſo divided into finite and infinite : Finite, is 
that which is limited by law, how often it ſhall be made 
to bring the party to trial of action, as once, twice, c. 
And iniinite, is without limitation, until the party appears; 
which js likewiſe _— to jurors not appearing : 
Then it hath had a further diviſion into a grand diſtreſi, 
and ordinary diſtreſs; the former whereof extends to all the 
goods and chattels which the hath within the coun- 
5 1 NM B. 904 Old Nat. Br. 43, 113. Bris. c. 
26. f. 52. | 
Herein is to be conſidered : | 


I #bo may diftrain; and for wha. | 
* what lime and in what manner the diſtreſs ſhould 
2 e diſtreſs ſb 


I. bo 


4 
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. I. N bo may diſtrain, and for what. 8 
OF common right a perſon may diſtrain for rents, 
and all manner of ſeryices ; and for rent reſerved upon a 
gift in tail, leaſe for life, years, Sc. though there be no 
clauſe of diſtreſs in tie deed, ſo as the reverſion be in 
* himſelf: But on a feoffment in fee, a difire/ſs may not 
be taken, unleſs expreſsly reſerved in the deed. 1 Iii. 
* 57, 205. Doctor and ſtudent, cap. 9. See Co. Lit. 204. 
A man grants a rent out of the manor of D. and further, 
that if the rent be behind, the grantee ſhall diſtram for it 
in the manor of S. this is a rent of the manor of D. and 
only a penalty on the other manor. 1 Shep. Abr. 567. 
If a perſon ſeiſed of land in fee, demiſe it to one upon 
condition to pay his wife +5 J. a year rent, and if it be 
behind and in arrear, that ſhe ſhall diſtrain for it; the 
wife may take a diftre/s for the rent. Dyer 3. 48. There 
is a lord and tenant by 35 rent and fealty, the lord dies, 
and his wife is endowed of the thirds of the ay ang 
here ſhe may diſtrain for one pound, and the heir for two 
pounds: So if a rent be divided - amongſt parceners, each 
of them may have a diftreſs for her part; but this may not 
be till the partition is made. Bro. 45. 5 
If one jointenant make a gift in tail, of the land, re- 
ſerving a certain rent, and the rent be in arrear; he may 
not diſtrain the beaſts of the other jointenant. 33 H. 6. 
5. But if A. and B. are tenants in common and A. 
eaſes his moiety to C. for years, rendering rent, and C. 
leaſe it to B. if the rent is behind, A. may take a dreſs 
of the cattle of B. his fellow tenant in common. 7 Rep. 
23. Moor 558. To juſtify taking a diſtreſs, the party 
muſt ſee he hath good cauſe to diſtrain; that he have 
wer to take the diſtreſs, and from the perſon from whom 
e takes it; that the thing for the quality of it, be diſ- 
trainable, and he diſtrain it in due time and place, c. 
He who takes a diſtreſs for another, ought to have good 
warrant for doing of it, and muſt do it in his name: And 
a bailiff or ſervant, may diſtrain for his maſter. 1 Co. 
748. 2 Cro. 436. Godb. 110. A diſtreſs ought to be 
made of ſuch' things whereof the ſheriff may make re- 
plevin and deliver again in as good plight and condition 
as they were at the time of the taking. 1 ft. 47. 
Diftreſſes. are to be of a thing valuable, whereof ſome 
body hath a property; things fere nature, as dogs, conies, 
Sc. may not be diſtrained. 1 Roll. Abr. 664, 666. It 
is the ſame of cattle of the plough, beaſts of huſbandry, 
ſheep, or horſes joined to a cart, with a rider upon it. 
1 Vent. 36. This means a diſtreſs for rent, Sc. contra 
of a diſtreſs damage feaſant. . ; 
But it has been adjudged that horſes may be taken from 
a cart loaded; though it has been a diſputed caſe, whe- 
ther they could be ſeperated. Sid. 422. Raym. 18. A 
horſe with a rider upon his back; or a horſe in an inn, 
or put into a common; an ax in a man's hand, cutting 
down wood; or any thing a perſon carries about him; 
utenſils and inſtruments of a man's trade or profeſſion, or 
the books of a ſcholar; corn in a mill, or goods in a mar- 
ket to be ſold for the uſe of the publick ; materials in a 


wecaver's ſhop, for making of cloth; another perſon's 


=: garment in the houſe of a taylor, Sc. are not diſtrainable: 
or is any thing that is fixed to the freehold of a houſe, 
s a furnace, doors, windows, boards, Fc. 1 Sid. 422. 
440. 1 Inſt. 47. 2 Danv. Abr. 641. 
But goods, cattle, not of the plough, Sc. ſheaves of 
corn; corn in the ſtraw, or threſhed; and carts with corn 
(but not victuals) hay in a barn, or ricks of hay, money 
in a bag ſealed, though not out of a bag, Sc. may be 
diſtrained for rent: And ſo may cattle or goods driving 
to market, if put into a paſture by the way; and beaſts of 
a ſtranger, in the landlord's ground, being levant and couch- 
ant, and having well reſted themſelves there. 1 Inf. 47.. 
1 Lutw. 214. Mod. 385. If a driver of cattle aſks leave 
of the leſſor to put his cattle into ground for a night, and he 
gives leave, as well as the leſſee; yet tis ſaid he is not con- 
clued from diſtraining them for rent. 2 Ventr. 59. 2 Danv. 
642. Relief given in equity in theſe caſes. See Chancery. 
2 Vern. 129. But the g of a carrier are privileged, 
and cannot be diſtrained for rent, though the waggon, 
wherein loaded, is put into the barn of a houſe, c. on 
the road. 1 Salk. 249. If the fences of another man's 


ground be out of repair, and the. neighbours: cattle 
eſcape there, and are levant and couchant, without an 
freſh purſuit after them, they may be diſtrained for 
rent; for the land is debtor for the rent, and the landlord 
muſt reſort thither, and is not to inquire whoſe cattle th 
are which he finds therein, 1 Noll. Rep. 124. 1 Nelſ, Ar. 
667. But if the owner freſhly purſues the cattle, t 
are not diſtrainable ; becauſe they are ſuppoſed to be 
ways in his view and Poſſeſſion. | 

If the owner of the cattle is to maintain the fences, in 
ſuch caſe, if they eſcape into another's ground, they may 
be diſtrained before levant and couchant, and notwith- 


ſtanding freſh purſuit. 1 Nel/. Did. And diftreſſes for | 


rent are to be reaſonable, and not exceſſive; and not to 
be taken in the King's highway, or the common ſtreet. 
or in the ancient fees of the church. 51 H. 3. fl. 4. 52 
H. 3. c. 18. 9 Ed. 2. fl. 1. c. 9. And where a diftreſ; 
is taken, it may be replevied in five days; if the tenant 
and owner of the goods do not, in that time after taken, 
and notice given, and of the cauſe, left at the dwelling-, 
houſe, Sc. replevy the ſame according to law; then the 
perſon diſtraining may with the under ſheriff of the coun. 
ty, or conſtable of the place, Cc. (who are required to 
be aſſiſting) cauſe the goods to be appraiſed by two ſworn 
appraiſers, and ſold to ſatisfy the rent, Fc. leaving the 
overplus in the conſtable's hands for the uſe of the owner. 
Stat. 2 W. & M. c. 5. | 

All diſtreſſes for rent muſt be made on the premiſſes, by 
the common law: But by ſtatute, if any tenant fraudu- 
lently removes goods from off the premiſſes, the landlord 
may in five days ſeize ſuch goods whereſover found, as a 
diſtreſs for the rent in arrear; unleſs the goods are ſold for 
a valuable conſideration before the ſeizure. 8 Ann. 
c. 17. By 11 Geo. 2. c. 19. thirty days allowed. 
And whereas before that ſtatute, for rent due the laſt 
day of the term, the leſſor could not diſtrain ; becauſe the 
term ended before the rent was due; (and the leſſee had 
the whole day to pay it); and it was the ſame, wherethe 
leſſee held over his term, for rent incurred during the 
term, Co. Lit. 47. Now by the ſtat. 8 Ann. c. 17. where 
leaſes are expired, a diſkxg/s may be taken, provided it 
be done within ſix months; and during the, landlord's ti- 
tle and tenant's poſſeſſion. | 

Diftreſſes for ſervices are to be on the land: But for an 
amercement in a leet, the diſtreſs may be taken any 
where within the hundred, as well out of the land, as 
on it, wherever the cattle are of him that is amerced; 
for the amercement charges only the perſon, and not the 
land; and for this a diſtreſs may be taken in the high 
ſtreet. 2 Danv. Abr. 644, 645. The lord cannot diſ- 
train for amercements in a court-baron, without a pre- 
ſcription ; though he may in the leet ; And the goods and 
cattle of another, may not be taken in diffreſs on my 
ground for an amercement, Sc. ſet upon me in a court- 
leet or court-baron. 11 Rep. 44. 12 H. 7. 13. For 
ſervices a diſtreſs cannot taken but where the ſer- 
vices are certain; or may be reduced to a certainty. O. 
Lit. 96 . 

II. Ar what time, and in what manner, the diſtreſs 

ſhould be made. 

A diftreſs for rent cannot be made in the night: Nor 
may gates, c. be broke open to make a diſtreſs; or the 
landlord enter into the tenant's houſe for that purpoſe, un- 
leſs the doors are open. 1 Inf. 142, 161, One may break 
an inner door of a houſe, &. to take the diftre/5; if the 
outer doors be open. Comb. 17. Rep. Temp. Hardw. pei 
Annaly. p. 168. Browning v. Dann and others. Where 
a landlord comes to diſtrain cattle, which he ſees on 
tenant's ground, if the tenant, or any other, to prevent 
the difireſs, drives the cattle off the land, the landlord 
may make freſh purſuit, and diſtrain them : Tho' if be- 
fore the diſtreſs, the owner of the cattle tenders his rent 
and a — 55 is taken afterwards, it is wrongful. 2 Inſt 
I07, 160. 


Two diſtreſſes cannot be taken for one rent, if there 


were (ſufficient goods when the firſt diſtreſs was made; 


but if there were not then a ſufficient d/tre/s, they ma]. 
Cro. El. 13. Lutw. 1536. But by ſtat. 17 Car. 2. cb: 


1. when the value of cattle diſtrained ſhall be found not 


to be of the value of the arrears of rent, for which the 


diftreſs 
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ö taken, the perſon diſtraining, his executors, 
a ak further 2 for ſuch arrears. 1 Nelf. 


as difireſs of cattle muſt be brought to the common 
pound, or be kept in an open : a 8 
into a common pound, the owner is to take notice of it 
at his peril: but if in any other open place, notice is to 
be given to the owner, that he may feed them: and then 
if the cattle die for want of food, the tenant ſhall bear 
the loſs ; and the landlord _ diſtrain again for his rent. 
5 Rep. 90. 1 Inſt. 47, 96. See Infra. Whete one impounds 
cattle diſtrained, bo cannot juſtify the tying them in the 
ound : If he ties a beaſt, and it is ſtrangled, he muſt 
anſwer it in damages, 1 Salk. 248, If the perſon diſ- 
training put the diſtreſs in a broken pound; . and the 
diſtreſs eſcapes, he can have no action for the ſame: 
tis otherwiſe if from another pound without his default, 
when he may have action of treſpaſs. Salk, Ibid. By 
ſtatute, none ſhall drive a diftre/s out of the county, on 
pain to be fined and amerced: and no diſtreſs of cattle 
ſha! be driven out of the hundred where taken to any 
pound, except to a pound overt in the ſame county, and 
not above three miles diſtant ; nor ſhall any diſtreſs be 
impounded in ſeveral places under the penalty of 5 l. and 
treble damages. 52H. g. c. 4. 1 P.& M. cap. 12. 

After a diftreſs is in the pound, it is ſaid to be in cuſtodia 
lis, ſo that the owner of it hath no abſolute property 
therein; and therefore he cannot ſell or forfeit it, nor 
may the ſame be taken in execution, &c. but it muſt be 
as a pledge or means to help the party diſtraining to his 
debt or duty. Co. Lit. 190. Finch's Ley. 135. Cattle 
diſtrained may not be uſed, becauſe by law they are only 
as a pledge ; unleſs it be for the owner's benefit, by 
milking, &c. 2 Cro. #48. 

When. a diſtreſs is taken of houſhold goods, or other 
dead things, they are to be impounded in a houſe, or other 
pound covert, &c. And if the diſtreſs is damaged, the 
diſtrainer muſt anſwer it. Woods Inſt. 191. And they 
are to be removed immediately ; except corn or hay, b 
Stat. 2 W. & M. ſeſſ. 1. cap. 5. But if alandlord dot 
not remove goods immediately, but quits them till ano- 
ther day, during which time they are taken away, it 1s 
not a reſcous, for want of poſſeſhon. Mod. Ca. 215. 1 
Nelf. 672. See the next head. | 

Where goods are unlawfully diſtrained, the owner may 
reſcue them, before they are impounded; but not after- 
wards. 1 Int. 47. But the ſafeſt way is to replevy, as 
there are few caſes, in law, where a man is allowed to be 
his own judge, if any. If lands lie in ſeveral counties, a 
diſtreſs may be made in one county for the whole rent. 
1 Inſt. 154. And if a landlord comes into a houſe, and 
ſeizes upon ſome goods as a diſtreſs in the name of all the. 
goods in the houſe ; this is a good ſeizure of all. 6 Mod. 
215. If any di/treſs and ſale be made where there is no 
rent due, the owner of the goods diſtrained ſhall recover 
double the value of the goods, and full coſts, by 2 V. & 
M. Seſ. 1. c. 5. Alſo by the Common law, «if a lord or 
other perſon ſhall diſtrain ſeveral times for his ſervice or 
rent, when none is in arrear, the tenant may have an 

ſe de ſovent diſtreſs, Sc. F. N. B. 176. See Recaption 

levin and Reſcous. | | 

By the Stat. 27 Geo. 2. c. 20. | apy in their warrants 
of diſtreſs, are to limit a time for the ſale of the goods ; 
theconſtable making ſuch diſtre/s may deduct the reaſonable 
_— of detaining, keeping, and ſelling ſuch diſtreſs, out 

of the money ariſing by the ſale and the overplus, if 
any, after ſuch charges, and alſo the penalty or ſum of 
money, ſhall be fully paid, ſhall be returned to the owner 
of the goods diſtrained ; and the conſtable, if required, 
ſhall ſhew the warrant tothe party whoſe goods are di- 
ſtrained, and ſuffer a copy thereof to be taken. —— This 

att not to alter, or repeal the ſtatutes, J & 8 M. 3. c. 34. 
and 1 Geo, 1. c. 6. relating to Diſtreſſes on Quakers for 
Tubes and Church Rates. Sce the ſtatutes 2 l . & M. 
TE 5. 6 Ann. c. 14. 8 Ann. c. 14. and 11 Geo. 2. 

DISTRESS for rent by 11 Geo. 2. c. 19. which has much 


altered our law in this caſe : if any tenant of lands or 


tenements ſhall fraudulently carry away his goods, to pre- 
the landlord may, within thirty days after, 


dat dig, 


place: and if they are put 
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dickrain them where-eyer they ſhall be found, as if they had 
been on the ꝓremiſſes; but no ſuch goods ſhall be diſtrain- 
ed, if ſold bona fide for valuable conſideration before ſeizure, 
to any perſon not privy to the fraud. Tenants committing 
ſuch fraud, or others aſſiſting, ſhall forfeit double the value 
of the goods carried off, to be recovered by action of debt, 
Sc. And where they ſhall not exceed zol. value, the 
landlord may exhibit a complaint before two juſtices of 
peace, who are to examine the fact, and enquire into the 
value of the goods, and thereupon order the offender to 
pay double value, leviable by . diftreſs and ſale; and for 
want thereof, commit the offender to the houſe of correc- 
tion for ſix months. Landlords, or their agents, may, with 
the aſſiſtance of a conſtable, ſeize any goods fraudulently 
concealed in any houſe, outhouſe, Sc. 8 
And in caſe of a dwelling-houſe, on oath firſt made to 
ſome juſtice, of reaſon to ſuſpect that ſuch goods are 
therein, may break open the ſame, and diſtrain them: 
they may alſo diſtrain for rent and cattle, or ſtock of 
their tenants, feeding in any common; or corn, graſs, 
hops, fruits, Sc. growing on the land, which they ſhall 
cut, gather, cure and lay up when ripe, in any proper 
place, giving notice to the tenant within a week where 
lodged, :and diſpoſe thereof towards the ſatisfaction of the 
rent and charges; the appraiſement to be taken when cut 
or cured: but if after a diſtreſ ſo taken, before the pro- 
duct be ripe and gathered, the tenant ſhall pay the rent, 
and charges of the diftre/s, the faid diſtreſs ſhall ceaſe. 
Perſons may ſecure diſtreſſes lawfully taken, and ſell them 
upon the Premiſſes in like manner as may be done 
off the ſame, by 2 W. & M. Seſſ. 1. c. 5. And any 
perſons may go to and from the premiſſes, to view, ap- 
praiſe, buy, or take away the goods of the purchaſer , 
and if a reſcous be made for the diftre/s, the perſons 
aggrieved ſhall have the remedy given by the ſaid ſtatue. 
Diſtreſſes made for rent juſtly due, ſhall not be unlawful, 
nor diſtrainers, colpallink ab initio, for any irregularity 
in the diſpoſition thereof; but the parties grieved to have 
ſatisfaction for ſpecial damage, in an action of the caſe, 
Sc. But no tenant ſhall recover by fuch action, if ten- 
der of amends hath been made before the action brought. 
And in all actions of treſpaſs, or on the caſe relating to 
the entry, diſtreſs, or ſale, made by landlords for rents, 
the defendants may plead the general iſſue, and if tbe 
plaintiffs become nonſuit, Sc. ſhall recover double coſts 
of ſuit. Stat. 11 Geo. 2. c. 19. See Leaſe, Vide the 
Statute. 2 5 | 
DISTRESS OF THE KING. By the Common law no 
ſubject can diſtrain out of his fee or ſeigniory ; unleſs cattle 
are driven to a place out of the fee, to hinder the lord's 
diſtreſs, Sc. But the King may diſtrain for rent ſervice, 


or fee-farm, in all the lands of the tenant whereſoever 


they be; not only on lands held of himſelf, but of others: 
where his tenant is in actual poſſeſſion, and the land ma- 
nured with his own beaſts, Sc. 2 Inſt. 132. 2 Danv. 
Abr. 643. . 
DISTRESS OF A TOWN. if a town be aſſeſſed to a 
certain ſum, a diſtre/s may be taken in any part, ſubject 
to the whole duty. 2 Danv. 643. 

DISTRIBUTION of inteſtates eſtates, according to the 
22 & 23 Car. 2. c. 10. may beſued foras well in the Chan- 
cery as in the EccleſiaſticalCourt : and if the perſons appoin:- 
ed to have it, die before a diſtribution made, their ſhares go 
to their executors, Sc. 2 Chan. Rep. 374. Where the re- 
mainder or ſurplus of an eſtate, not diſpoſed of by will, 
ſhall go and remain to the next of kin, by the ſtatute of 
diſtributions. Vide 2 Vern. 361, 616. See Adminiſtrator, 
alſo Executor and Inteftates, and 29 Car. 2. c. 3. 1 Jac. 
2. c. 17. and 14 Geo. 2. c. 20. 

DISTRICTIONE SCACCARIL A ſtatute fo called. 
51 H. 3. fl. 4. 

DISTRICT, (diſtrictus) A territory, or place of juriſdic- 
tion; the circuit wherein a man may be compelled to ap- 
pear; alſo the place in which one hath the power of di- 
ſtraining: and where we ſay hors de ſon fee, out of the 


fee, it has been uſed for extra diſtrictum ſuum. Brit. c. 


I 20. | 
DISTRINGAS, Is a writ directed to the ſheriff, 'or other 


officer, commanding him to diſtrain a man for a debt to 


the King, Sc. or for his appearance at a day. There is 
a great 


* 


DIV 
- 6 great diverſity of this vrit; which was ſometimes. of old 
ed conſftringas. F. N. B. 138. There is aſſo a diſtrin- 
gas againſt perſons intitled to privilege of parliament. 
| DISTR GAS JURATORES, Is a writ directed to the 
ſheriff, todiſtrain upon a jury to appear; and return iſſues 
on their lands, Ec. for non appearance. Where an iſſue 
in fact is joined to be tried by a jury, which is returned by 
the ſheriffin a panel upon a venire facias for that purpoſe; 
thereupon there goes forth a writ of difiringas jurator, to 
the ſheriff, commanding him to have their bodies in court, 
Se: at the return of the writ. 1 Lill. Abr. 48 3. And 
the writ of diftringas jur ought to be delivered to the ſne- 
riff ſo timely, that he may warn 8 to appear four 
days before the writ is returnable, if the jurors live within 
forty miles of the place of trial; and eight days if they live 
farther off. Did. 484. There may be an alias, or pluries 
diſtringas jur where the jury doth not appear. 2 
DIVIDENDS OF BANKRUPTS EFFECTS. Aſſig- 
nees, within twelve months after commiſſion iſſued, to give 
twenty-one days notice of a meeting for a dividend, then 
produce their accounts, and verify them on oath if requir- 
ed, when the commiſſioners are to direct a dividend. 


Within eighteen months after the commiſſion, a final di- | 


vidend is to be made, See Black. Com. 2 V. 48), 488. 
And the ſtatutes concerning Bankrupts. | 

DIVIDEND IN THE EXCHEQUER, Is taken for 
one part of an indenture. 10 Ed. 1. c. 11. | 

DIVIDEND IN THE UNIVERSITY, Is that part or 
ſhare which every one of the fellows do juſtly and equally 
divide among themſelves of their annual ſtipend. 

DIVIDEND IN LAW PROCEEDINGS, A dividing of 
fees and ee between officers ariſing from writs, &c. 
Praftiſ. Solic'. 

DIVIDEND OF MERCHANTS, Is where a juſt ſhare 
of profits in trade, is aſſigned to any one. | 

DIVIDEND IN STOCKS, A dividable proportionate 
ſhare of the intereſt of flocks, erected on publick funds; as 
the South Sea, India, Bank, and African ſtocks, Sc. pay- 
able to the adventurers half yearly. 

*DIVISA, Hath various ſignifications: ſometimes it is 
uſed for a device, award or decree: ſometimes for deviſe 
of a portion or parcel of lands, Sc. by will: and ſome- 
times it is taken for the bounds or limits of diviſion of a 
pariſh, or farm, &c. As diviſas perambulare, to walk 
the bounds of a pariſh ; in which ſenſe it has been extend- 
ed to the diviſion between countries, and given name to 
towns, as to the Deviſes, a town in H/iltſhire, ſituate on 
the confines of the Weſt Saxon and Mercian kingdoms. 


Leg. H. 2. cap.g. ' Leg. Ine. c. 44. Leg. H. 1. c. 57. 
Cowel 


el. | 

DIVIL ON THE NECK. A tormenting engine made 
of iron, ſtraitening and winching the neck of a man with his 
legs together, in a horrible manner, ſo that the more he 
ſtirreth in it the ſtraiter it preſſeth him; formerly in uſe 
among the perſecuting papiſts. Fox's Acts ſub R. H. 8. 

DIVORCE, (divortium a divertendo) Is a ſeparation of 
two, de facto married together, made by law: it is a judg- 
ment /prriztual; and therefore if there be occaſion, it ought 
to be reverſed in the ſpiritual court. C. Lit. 335. And 
beſides ſentence of divorce; in the old law, the woman 
divorced was to have of her huſband a writing called a bill 
of divorce, which was to this effect, viz. I promiſe that here- 
after I will lay no claim to thee, c. 

There are many divorces, mentioned in our books; as 
cauja precontratius ; cauſa frigiditatis,; cauſa conſanguini- 
tatts ,- cauſa aſſinitatis; cauſa profeſſionis, Cc. But the 
uſual drvorces are only of two kinds, i. e. a men/a & thoro, 
from bed and board; and a vinculo matrimonii, from the 
very bond of marriage. A divorce a menſa & thoro diſ- 
ſolveth not the marriage; for the cauſe of it is ſubſequent 
to the marriage, and ſuppoſes the marriage to be lawful : 
this divorce may be by reaſon of adultery in either of the 
parties, for cruelty of the huſband, Sc. And as it doth 
not diſſolve the marriage, ſo it doth not debar the woman 
of her dower; or baſtardiſe the iſſue, or make void any 
eſtate for the life of huſband and wife, c. 1 In/t. 235. 
3 Inſt. 89. 7 Rep. 43. The woman under ſeparation 
by this divorce, muſt ſue by her next friend ; and ſhe may 
ſue her huſband in her own name for alimony. Mood 
Inſt. 62. | 


want 
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A divorce a vinculo matrimonii, abſolutely diſſolves the 
marriage, and. makes it void from the beginning, the 
cauſes of it being precedent to the marriage; as pre- 
contract with ſome other perſon, conſanguinity or affinity 
within the Levitical degrees, impotency, impuberty, Ge. 
On this drvorce dower is gone; and if by reaſon of pre. 
contract, conſanguinity, or affinity; the children 
between them are rds. 1 I. 335. 2 Inf. gg, 687 
But in theſe divorces, the wife, tis ſaid, ſhall receive al 
again that ſhe brought with her, becauſe the nullity of the 
marriage ariſes through ſome impediment; and the goods 
of the wife were given for her advancement in marr; 
which _ 77 0 : but this is rh the 
ſpent; and if the huſband give them away during t 
ih without any colluſion, it ſhall bind — wh 
knows her goods unſpent, ſhe may bring action of detinue 
for them; and as for money, Sc. which cannot be kno 
ſhe muſt ſue in the ſpiritual court. Dyer 62. Nelſ. Air 
675. This divorce enables the parties to marry again. 
But in the other caſes, if either party wants to marry an 
other perſon, a power for ſo doing muſt be obtained by act 
of parliament. | 

Where lands were formerly given to huſhand and wife, 
and the heirs of their bodies in frank marriage; if they 
had been afterwards divorced, the wife was to have her 
whole lands; and by divorce an eſtate tail of baron and 
feme, tis ſaid, may be extinct. Godb. 18. After a ſen- 
tence of divorce is given in the ſpiritual court cauſa pre- 
contractus, the iſſue of that marriage ſhall be baſtards, ſo 
long as the ſentence ſtands unrepealed : and no proof ſhall 
be admitted at Common law to the contrary. 1 Iyft. 235. 
1 Nel. 674. And iſſue of a ſecond marriage in ſuch ca 
may inherit until the ſentence is repealed. 2 Leun. 20). 
Though it is not ſo where the divthce is a menſa & there, 
for adultery, &c, in which caſe the marriage till conti- 
nues. Cro. Car. 462. And if after a divorce a menſa G 
thoro, either of the parties marry again, the other being 
living, ſuch marriage is a mere nullity ; and by ſentence 
to confirm the firſt contract, ſhe and her firſt huſband be- 
come huſband and wife to all intents, without any formal 
divorce from the ſecond. 1 Leon. 17 3. Alſo on this diva, 
as the marriage continues, marrying again while either 
party is living, hath been held within the ſtatute, 1 J. 1. 
c. 11. Felony, for having married a ſecond huſband or 
wife, the former being alive; where a woman was drverced 
and inhibited by the ſtatute not to marry during her huſ- 
band's life. Cro. Car. 333. 1 Nelf. 674. 

A divorce for adultery was anciently @ vinculs mutri- 
moni; and therefore in the 1 of the reign of 
Queen Elizabeth, the opinion of the church of Exglend 
was, that after a divorce for adultery, the parties might 
marry again; but in Foliambe's caſe, H. 44 El in the 
ſtar-chamber, that opinion was changed; and archbiſhop 


Bancroft, by the advice of divines, held, that adultery | 


was only a cauſe of divorce a men/a & thoro. 3 
I 38. . 

On a divbrce a vinculo Matrimonu, by reaſon of precot- 
tract, c. the parties may marry again: and in dan 
for adultery, ſeveral acts of parliament have allowed the 
innocent party to marry again. Sentence of divorce m 
be given in the life of the parties, and not afterwar®: 
but it may be repealed in the ſpiritual court, after 
death of the parties. 1 Inf. 33, 244 7 Rep. 44-5 
_ 98. Upon the divorce of a man and his wife, equity 
will not aſſiſt the wife in recovering dower, at the 
band's death, but ſhall leave her to the law; neither 
the ſpiritual court to grant her-adminiſtration, ſhe not be- 
ing ſuch a wife as is intitled to it; nor will the Chancery 
decree her a diſtributive ſhare. Preced Canc. 111, 112. 
A divorce ſhall be tried by the biſhop's certificate; and at 
by a jury. ; Ho 

DIURNALIS, Signifies as much land as can be plougtr 
ed in a day, with an ox; in ſome authors, it is wn? 
diuturna. Blount. | > 

DOCKET, or DOGGET, Is a brief in writing o © 
ſmall piece of paper or parchment, containing the © 
a greater writing. 2 & 3 Þ. & M. cap. 6. Wl $ 

r. 2. ſea. 106. And when rolls of judgments are mos 
into C. B. they are doctetted, and entered on the 4 
that term; ſo that upon any occaſion you may ſcon out 
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rs REES name. PI of decrees in Chan- 


are alſo docketted. See afliſ. Attorn. edit. 1. Pp. 1553 


DOGS, The law takes notice of a greyhound, maſtiff 
dog — and tumbler; for trover will te for them; 1 
Cre. 125. 2 Cro. 44. A man hath a property in a maſ- 
tiff: and where a maſtiff falls on another dog, the owner 
of that dog cannot juſtify the killing the maſtiff; unleſs 
there was no other way to ſave his dog, as that he could 
not take off the maſtiff, Sc. 1 Saund. 84. 3 Salk. 139. 
The owner of a dog is bound to muzzle him if miſchievous, 
but not otherwiſe : and if a man doth keep a dog, that 
uſeth to bite cattle, Cc. if after notice given to him of it, 
his dog ſhall do any hurt, the maſter ſhall anſwer for it. 
Bid. By Stat. 10 Geo. 3. c. 18. Very ſevere penalties 
are inflicted on dog ſtealers. | EY, 
DOCTRINES, legal, aſſerting, or publiſhing. Several 
ſtatutes have been made on this ſubject, as to the parlia- 
ment, crown, &c. See 13 Car. 2. c. 1. 1 Eliz. c. 3. 
13 Elz. c. 1. 6 Ann, c. 9, And alſo fee 1 Hawk. P. C. 
60. as to miſpriſions againſt the King's perſon and go- 
vernment, by ſpeaking or writing againſt them, &c. and 
Black. Com. 4 V 123. A 
DOG-DAYS, (dies caniculares) Are the hotteſt time of 
the year, by reaſon the fun is then in Leo: they are 
reckoned ſixty- four in all, a tertis idus Julii u/que in idus 
Septembris. f . 
DOG DRAW, Is a manifeſt deprehenſion of an offend- 
er againſt veniſon in a foreſt, when he is found drawing af- 
' tera deer, by the ſcent of a hound led in his hand: or 
where a perſon .hath wounded a deer, or wild beaſt, by 
ſhooting at him, or otherwiſe, and is caught with a dog 
drawing after him to receive the ſame. Manwood,. par. 2. 


8. ' 
© DOGGER, A light ſhip or veſſel; as a Dutch dogger, 
* Sc. Stat. 31 Ed. 3. cap. 1. : 
DOGGER-FISH, Are fb brought in thoſe ſhips. Stat. 


ibid. 
DOGGER-MEN, Fiſhermen that belong to degger-ſpips. 
25 H. 8. c. 2. | | 
DT TK IN. or doit, Was a baſe coin of ſmall' value, 
prohibited by the Stat. 3 H. g. c. 1. We ſtill retain the 
phraſe, in common ſaying, when we would undervalue a 
man, that be is not worth a doit. 
Do LAW, (facere legem) Is the ſame with to make law. 
Stat. 23 H. 8. c. 14. 
DOLE, (dola) A Saxon word ſignifying as much as pars 
or portio in the Latin; and anciently where a meadow was 
divided into ſeveral ſhares, it was called a dole meadow. 4 
Jac. 1, cap. 11. See Dalus. © 
- DOLEFISH, Seems to be the ſhare of ſiſb, which the 
fiſhermen, yearly employed in the North ſeas, do cuſtoma- 
nly receive for their allowance. Stat. 35 H. 8. c. 7. 
DOLG-BOTE, (Sax.) A recompence or amends, for a 
ſcar or wound. Sax. Dif. LL. Aluderi Reg. cap. 23. 
DOLLAR, A piece of foreign coin, going 2 about 
po 8 Signifies liber judj 
- (Sax.) Signifies liber judictalis, as appears 
by the laws of RK. Za. 9 4 This, tis conjectured, + 
book of fatutes of the Engliſb Saxons, wherein the laws of 
the ancient Saxon Kings were contained. Leg. Ine, c. 29. 
DOME, or 500 l, (from the Sax. dom) A judgment, 
ſentence, or decree. And ſeveral words end in dom; as 
kingdom, earldom, &c. from whence they may be applied 
10 a juriſdiction of a lord. or a king. Mon. Angl. tom. 1. 
fol. 284. Alſo there is a dome of a church; ſuch as St. 
Pauls, Ge. * 
DOME-BOOK, or iber judicialis, A book compoſed un- 
der the direction of Alfred, for the general uſe of the 
whole kingdom, containing the local cuſtoms of the ſeve- 
ral provinces of the kingdom. This book is now loſt. 
Black. Com. 1 V. 64, 65. See id. 4 J. 404 | 
DOMESDAY, (iiber judiciarius, vel cenſualis Arglie) 
Is a moſt ancient record, made in the time of William l. 
1 the Congueror, and now remaining in the Exchequer 
* legible, conſiſting of 119 volumes, a greater and a 
; the greater containing a ſurvey of all the lands in 
Faglond, except the counties of Northumberland, Cumberland, 
Amor land, Durham, and part of Lancaſhire, which it is 
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faid were never ſurveyed, and excepting Eſea, Suffolk, and 
2 which three laſt are a in xs leſſer 
volume. There is alſo a third book, which differs from 
the others in form more than matter, made by the com- 
mand of the ſame King. And there is a fourth book kept 
in the Exchequer Which is called. Domeſday ; and though a 
very large volume, is only an abridgment of the others. 
Likewiſe a fifth book is kept in the Remembrancer's office 
in the Exchequer, which has the name of Domeſday, and is 
the very ſame with the fourth before mentioned. Our an- 
ceſtors had many dome-books ; King Alfred had a roll 
which he called Domeſday; and the Domeſday book made 
by Will. I. referred to the time of Eduard the Confeſſor, 
as that of King Alfred did to the time of Ethelred. Yide 
ante. The fourth book of Domeſday having many pictures, 
and gilt letters in the beginning, relating to the time of 
King Edward the Confeſſor, this led him who made notes 
on Fitaberbert's Regiſter into a miſtake in $ 14. where he 
tells us, that liber Domeſday fattus fuit tempore regis Ed- 
ward;, | 
The book of Domeſday was begun by five juſtices, aſ- 
ſigned for that purpoſe in each county, in the year 1081, 
and finiſhed anno 1086. And it is generally known, that 
the queſtion whether lands are antient demeſne, or not, is to 
be decided by the Domeſday of Will. I. from whence there 
is no appeal: and it is a book of that authority, that even 
the Conqueror himſelf ſubmitted ſome caſes, wherein he 
was concerned, to be determined by it. The addition of 
day to this Dome - Bobk was not meant with any alluſion to 
the final day of judgment, as moſt perſons have conceived; 
but was to ſtrengthen and confirm it, and ſignifieth the 
judicial deciſive record or book of ——_ ment and 
juſtice. Hammond's Annot'. Camden calls this book Guli- 
elmi Librum Cenſualem, the Tax Book of King William; 
and it was further called Magna Rolla Winton. The dean 
and chapter of Jork have a regiſter ſtiled Domęſday; ſo 
hath the biſhop of Morceſter; and there is an ancient roll 
in Chefter caſtle. called Dome/day Roll. Blount. The edi- 
tor (F. M.) hath been informed, that two learned gentle- 
men are tranſcribing Domeſday for publication, which will 
be a very valuable acquiſition to the publick. 

DOMES-MEN, Judges, or men appointed to doom, 
and determine ſuits and controverſies: hence ægdeme, J 
deem, or judge. Vide days-man. 1 
DOMICELLUS, Is an old obſolete Latin word, anci- 
ently given as an appellation or addition to the King's natu- 
ral ſons in France, and ſometimes to the eldeſt ſons of no- 
blemen there; from whence we borrowed theſe additions: 
as ſeveral natural children of John of Gaunt, Duke of Lan- 
cafter, are ſtiled domicelli by the charter of legitimation. 
20 R. 2. But according to Thorn, the domicelli were only 
the better ſort of ſervants in monaſteries. — Domicellus 
Abatis & Domicelli & Servientes Monafterji, p. 1748, 
1990. N 

DOMIGERIUM, Is ſometimes uſed to ſignify danger: 
but otherwiſe, and perhaps more properly, it is taken for 
power over another; ſub domigerio alicujus vel manu eſſe. 
Bratt: lib. 4. tract. 1. cap. 19. 4 

DOMINA, A title given to honourable women, who 
anciently in their own right of inheritance held a barony 


' Paroch. Anti 


DOMIN ICA IN RAMISPALMARUM, Palm Sunday. 
Anno 23 Ed. 1. : | 

DOMINIUM, Signifies right or regal power. Paroch. 
Antig. 498. | 2 

DOMINUS, This word prefixed t6 a man's name, in 
ancient times uſually denoted” him a knight, or a clergy- 
man; and ſometimes a gentleman, not a knight, eſpecial- 
ly a lord of a manor. 

DOMO REPARANDA, B; a writ that lies for one a- 
gainſt his neighbour, by the fall of whoſe houſe he fears a 
damage and injury. to his own. Reg. Orig. 153. 
Dos CONVERSORUM, Was an ancient houſe 
built or appointed by King Hen. 3. for ſuch Jews as were 
converted to the Chriſtian faith: but King Ed. 3. who ex- 
pelled the Jews from this kingdom, deputed the place for 
the cuſtody of the rolls and records of the Chancery. See 
Rolls. 

DOMUS DEI, The hoſpital of St. Julian in Sourhamp- 
ton, ſo called. Mon. Ang. tom. 2. 440. 


4 F . DONATIO, 


- |, Þ 0: 

' DONATIO MORTIS CAUSA, A death-bed diſpoſiti- 
on of property ſo called, viz. when a perſon in his laft ſiek- 
neſs, apprehending his diſſolution near, delivers or cauſes 
to be delivered to another the poſſeſſion of any perſonal 
goods, (under which have been included bonds, and bills 
drawn by the deceaſed upon his banker) to keep in caſe 
of his deceaſe, This gift, if the doner dies, needs not 
the aſſent of his executor ; yet it ſhall not prevail againſt 
creditors: and is accompanied with this implied truſt, 
that, if the doner lives, «the property thereof ſhall revert 
to himſelf, being only given in contemplation of death, 
or mortis cauſa, Prec. Chan. 269. 1 P. Wms. 406, 
411. 3 P. Wms. 357. Black. Com. 2. V. 514. 

DO NATIVE, ( donativum) Is a benefice merely given 
and collated by the patron to a man, without either preſen- 
tation to, or inſtitution by the ordinary, or induction by his 
order. F. N. B. 25. And donatives are ſo termed, be- 
cauſe they began only by the foundation and erection of 
the donor, Clergym. Law 120. The King might of 
ancient time found a church or chapel, and exempt it 
from the juriſdiction of the ordinary: fo he may by his 
letters patent give licence to a common perſon to found 
ſuch a church or chapel, and make it donative, not pre- 
ſentable; and that the incumbent or chaplain'ſhall be de- 
prived by the founder and his heirs, and not by the biſhop; 
which ſeems to be the original of donatives in England. 
. Gwoin's Readings. 5 

When the King founds a church, Sc. donative, it is 
of courſe exempted from the ordinary's juriſdiction, 
though no particular exemption 1s mentioned; and the 
Lord Chancellor ſhall viſit the ſame : and where the King 
grants a licence to any common perſon to found a church 
or chapel, it may be donative, and exempted from the 
Juriſdiction of the biſhop, ſo as to be viſited by the 
founder, Sc. 1 Iuſt. 134. 2 Roll. Ar. 230. The 
reſignation of a donative muſt be to the donor or pa- 
tron, and not to the ordinary; and donatives are not only 
free from all ordinary juriſdiction, but the patron and 
incumbent may charge the glebe to bind the ſucceſſor : 
and if the clerk is diſturbed, the patron may bring quare 
impedit, &c. Alſo the patron of a donative may take the 
ox thereof when it is vacant. 1 If, 344. Co. 

ac. 63. | 927 N 

If 5 patron of a donative will not nominate a clerk, 

there can be no lapſe: but the biſnop may compel ſuch 


patron to nominate a clerk by eccleſiaſtical cenſures; for 


though the church is exempt from the power of the or- 
dinary, the patron is not exempted: and the clerk muſt 
be qualified like unto other clerks of churches ; no perſon 
being capable of a donatiuve, unleſs he be a prieſt lawfully 
ordained, &c. Yelv. 61. Stat. 14 Car. 2. cap. 4. 
1 Lill. 488. | 


There may be a donative of the King's gift with cure 


of ſouls, as the church of the Tower of London is: and if 
ſuch donatrve be procured for money, it will be within 
the ſtatute of ſimony. Mich. 9 Car. B. R. A parochial 
church may be donative, and exempt from the ordinary's 
1 Godolph. 262. The church of Sr. Mary le 


Bone in Middleſex is donative, and the incumbent being | 75 


cited into the ſpiritual court, to take a licence from the 
bifhop to preach, pretending that it was a chapel, and 
that the parſon was a ſtipendiary; it was ruled in the 
King's Bench that it was a donative; and if the biſhop 
| viſit the court of B. R. will grant a prohibition. 1 Med. 

90. 1 Nel/. Abr. 676. | | 

If a patron of a donative doth once preſent his clerk to 
the ordinary, and the clerk is admitted, inſtituted, - and 
inducted, then the donative ceaſeth; and it becomes a 
church preſentative. 1 Inſt. 344. But when a donative 
is created by letters patent, by which lands are ſettled 


upon the parſon and his ſucceſſors, and he is to come in 
by the donation of the King, and his ſucceſſors; in this 
caſe, though there may be a preſentation to the donative, 


and the incumbent come in by inſtitution and induction, 

yt that will not deſtroy the donative. 2 Salk. 541. All 
iſhopricks, being of the foundation of the King, they 

were in ancient time donative. 3 Rep. 75. | 

_ DONIS, Statute de, The ſtatute of Weſtm. 2. viz. 13 


Ed. 1. c. 1. called the ſtatute de donis conditionalibus. 


This ſtatute revives, in ſome ſort, the ancient feodal re- | 


* 
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iſſue, if there were any; or if none, ſhould revert to the 
donor. See very judicious obſervations, Cc. on this ſta. 
tute, Black. Com. 2 V. 112. 


whom given is the donee. 


ſlept and lay all night. Stat. 25 H. 8. c. 11. 


Doſſale five Tapeſium. Mat. Par. 

Lore ASSIGNANDA, Is a writ that lay for a widow, 
where it was found by office, that the King's tenant was 
ſeiſed of lands in fee, or fee tail at the day of his death, 
and that he held of the King in chief, Sc. In which cafe, 
the widow came into the Chancery, and there made cath, 
that ſhe would not marry without the King's leave; 
whereupon ſhe had this writ to the eſcheator, to aſſign her 
dower, Sc. But it was uſual to make the aſſignment of 
the dower in the Chancery, and to award a writ to the eſ- 
cheator, to deliver the lands aſſigned unto her. Star. 19 
Ed. 4. cap. 4. Reg. Orig. 297. F. N. B. 263. Se 

oer. 

DOTE UNDE NIHIL HABE T, Is a writ of duer, 
that lies for the widow againſt the tenant who bought land 
of her huſband in his life-tirne, whereof he was ſolely ſeiſed 


F. N. B. 147. See Dower. 

DOTIS ADMENSURATIONE, Admeaſuremen of 
dower, where the widow holds more than her ſhare, &c. 
See Admeaſurement. See Dower. 

DOUBLE PLEA, (duplex placitum) Is where a defendant 
alledgeth for himſelf two ſeveral matters, in bar of the 
plaintiff's action, when one of them is ſufficient ; which 
ſhall not be admitted: as if a man plead ſeveral things, 
the one not depending upon the other, the plea is ac- 
counted double, and will not be allowed ; but if they 
mutually depend upon each other, and the party may not 
have the laſt plea without the firſt, then it ſhall be re- 
ceived. Kitch. 223. and where a double plea that is 
wrong, is pleaded ; if the plaintiff reply thereto, and 
take iſſue of one matter ; if that be found againſt him, he 
cannot afterwards move in arreſt of judgment; for by the 
replication it is allowed to be good. 18 Ed. 4. 17. 

If a man pleads two or more matters, when he 1s 
compelled to ſhew them, it makes not the plea double; ſo 
it is where two diſtinct things are pleaded, which require 
but one anſwer: and in in caſe a man pleads two ſeveral 
matters or things, and only one is material, the other being 
ſurpluſage, or but matter of inducement, and needing 00 
anſwer, the plea is not double. Hob. 197. Where there 
are ſeveral inducements to a plea, they ſhall not make the 
plea double and double pleas are allowable in aſſiſes of 
novel difſeifin, &c. but not in other actions. Jenk. Ce. 


By Stat. 4 Ann. c. 16. ſeft. 4. It ſhall be lawful for 
any defendant or tenant in any action or ſuit, or for any 
plaintiff in replevin, in any court of record, with 


| leave of the ſame court, to 95 as many ſeveral mat- 


ters thereto, as he ſhall think neceſſary for his defence. 
That is, in ſo many ſeparate and diſtinct pleas, and where 
there are more pleas than one. By virtue of this ſtatute 
defendantis ſaid to plead double, by leave of the court. 

An heir ſhall not have leave to plead riens per deſeent 
with another plea, except he make affidavit that he 
riens per deſcent; nor ſhall an adminiſtrator have leave 
to plead plene adminiſtravit, and no aſſets, without an 
affidavit that he has no aſſets. 10 Mod. 334 I 
2 Geo. B. R. Carrington v. Warren. Sed qu. If this 
practice of making an affidavit, in theſe caſes, is now in 
uſe? Let ſee Notes in C. B. 228, 234. : 
A motion was made for liberty to rejoin double, as being 
within the equity of the act, which allows pleading double. 
But the court ſaid, that they. thought that this would be 
intirely inconvenient, and out of the reaſon of the 25 


| ſtraints which were originally laid on alienations, by 
enacting, that from thenceforth the will of the donor be 
obſerved; and that the tenements ſo given, (to a man 
and the heirs of his body) ſhould at all events go to the 


DONOR and DONEE. Donor is he who gives lands or 
tenements to another in tail, Sc. And the perſon to 


DORT URE, (dormitorium) Is the common room or 
chamber, where all the fryars, or religious of one conven; 


DOSSALE, a word uſed for hangings or tapeſtry.— 


in fee-ſimple ; or fee-tail, and of which ſhe is dowable. 
P 
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and therefore refuſed it. 2 Barnard. Rep. 6. Trin. 5 
C. 2. Anon. . „ 

After a judge's order for time to plead, pleading an Iſua- 
ble plea, defendant moved to plead double matter, and the 
queſtion was, whether a rule for that purpoſe ought to be 

ted or not? The court took time to conſider; and 
after conferring with the judges of other courts, gave de- 
fendant leave to plead ge | args. iſſuable pleas, and 
taking ſhort notice of trial. Notes in C. B. 244. Mich. 
10 Geo. 2. Leighton v. Leighton. 

Defendant had pleaded non aſſumpfit infra ſex annos, and 
moved to add to that plea, non aſſump/it T way which 
was denied. After defendant had pl a ſingle plea, 
he cannot have leave to plead double. Notes in C. B. 245. 
Hill. 10 Geb. 2. Nevil v. Fiſher. ; 

The court gave defendant leave to plead double, viz. 
a difireſs for damage fraſant and for rent in arrear. This 
is not ſtronger than Not guilty and liberum tenementum, ſol- 
vit ad diem, and a mutual debt, which have been granted. 
Notes in C. B. 247. Trin. 11 & 12 Geo. 2. Baynes v. 
Lutwidge. 585 

All pleas ought to be ſingle, that the jury may not be 
troubled and perplexed with too many things at once. 
Smith's Rep. Angl. lib. 2. c. 13. : 

DOUBLE QUARREL., (duplex querela) Is a complaint 
made by any clerk, or other to the archbiſhop of the pro- 
vince, againſt an inferior ordinary, for delaying or refuſing 
to do juſtice in ſome cauſe eccleſiaſtical; as to give ſen- 
tence, inſtitute a clerk, &c. and ſeems to be termed a 
double quarrel, becauſe it is moſt commonly made againſt 
both the judge, and him at whoſe ſuit juſtice is denied 
or delayed: the effect whereof is, that the archbiſhop 
taking notice of the delay, directs his letters under his 
authentical ſeal to all clerks of his province, command- 
ing them to admoniſh the ordinary within a certain num- 
ber of days to do the juſtice required, or otherwiſe to 
appear before him or his official, and there alledge the 
cauſe of his delay: and to ſignify to the. ordinary, that if 
he. neither perform the thing = nor appear and 
ſhew cauſe againſt it, he himſelf, in his court of audience, 
fill forthwith proceed to do the juſtice that is due. 
wel. 1 

DOUBLES, (Fr.) Signify as much as letters patent. 
Kat. 14 H. 6. c. 6. 1 | 

DOZEN PEERS, Were tuelve peers, aſſigned at the 
inſtance of the barons in the reign of K. H. 3. to be 
privy counſellors to the Kmg, or rather con/ervators of the 

1 we 


DOVER CASTLE. The conſtable of Dover Caſtle ſhall 
not hold plea of any foreign county within the caſtle gates, 
except it concern the keeping of the caſtle ; nor ſhall he 
diſtrain the inhabitants of the ports, to plead elſewhere or 
otherwiſe than as · they ought, according to the charters, 
Sc. Stat. 28 Ed. 1. c. 7. 

DOW, To give or endow, from the Latin word do. 

DOWAGER, (dotata, dotiſſa) A widow endowed ; ap- 
plied to the widows of Princes, Dukes, Earls, and other 
great perſonages. 

DOWAGER, (Queen) Is the widow of the King, and 
as ſuch enjoys moſt of the privileges belonging to her as 
Queen conſort : But it is not high treaſon to conſpire her 
death, or violate her chaſtity ; becauſe the ſucceſſion to the 
crown is not thereby endangered. But no man can mar- 
ry her, without ſpecial licence from the King, on pain of 
forfeiting his lands and goods. 2 Inſt. 18. See Riley's 
Pla;. Parl. 692. and Black. Com. 1 V. 224. 

DOWER, 22 ) Is a portion which a widow hath 
of the lands of her huſband after his deceaſe, for the ſu- 
ſtenance of herſelf, and education of her children. 1 15. 

30. | | 


Under this head is to be conſidered, 


I. The ſeveral kinds of dower. 

II. M bat woman ſhall be endowed, and of what eſtate. 
III. Of the affignment and admeaſurement of dower. 

IV. dat ſhall be deemed a bar of dower. 

V. Of the proceedings in dower. 


I. Of the ſeveral kinds of druer. 


- 


| . D; Ge 

There were formerly five kinds of dower in this kingdom 
1. Dower by the Common law, which is a third part of ſuch 
lands or tenements whereof the huſband was ſole ſeiſed in 
fee- ſimple, or fee- tail, during the coverture ; and this the 
widow 1s to enjoy during her life. . 

2. Dower by cuſtom,” which is that part of the huſband's 
eſtate to which the widow is intitled after the death of her 
huſband, by the cuſtom of any manor or place, ſo long as 


ſhe lives ſole and chaſte, and this is more than one-third . 


part, for in ſome places ſhe ſhall have hal the land, as by 
the cuſtom of gavellind; and in divers manors the widow 
ſhall have the whole during her life, which is called her free 
bench but as cuſtom may inlarge ; ſoit may abridge dow- 
er to a 4th part. 1 Inſt. 33. | 

7 Dower ad oftium ecclefiz, made by the huſband him- 
ſelf immediately after the marriage, who named ſuch par- 
ticular lands of which his wife ſhould be endowed; and 
in ancient time it was taken, that a man could not, by this 
dower, endow his wite of more than a third part, though of 
leſs he might : and as the certainty of the land was openly 
declared by the huſband, the wife after his death might 
enter into the land of which ſhe was endowed without any 
other aſſignment. 1 Inſt. 34. Lit. Seel. 39. 

4. Dower ex aſſenſu patris, which likewiſe was of certain 
lands named by a fon who was the huſband, with the con- 
ſent of his father, and always put in writing as ſoon as the 
ſon was married: and if a woman thus endowed, or ad 
oſtium ecclefie, after the death of her huſband, entered into 
the land allotted her in dower, and agreed thereto, ſhe was 
concluded to claim any dower by the Common law. Zitz. 
Sea. 41. 

5. Dower de la pluis belle, which was where the wife was 
endowed with the faireſt part of her huſband's eſtate ; bur 
of all theſe writs of dower, the two firſt are now only in 
uſe. 1 Nelf. Abr. 679. | 

II. bat woman ſhall be endowed, and of what eſtate. 

Dower is much favoured in law, being for the benefit 
of widows : wherefore the wife of one non compos mentis, 
of an ideot, outlaw, or one attainted of felony, may be 
endowed : but not of a perſon attainted of treaſon ; nor 


the wife of an alien, Jew, Sc. 1 Inſt. 33, 37. Stat. 1. 


Ed. 6. cap. 12. 5 Ed. 6. c. 11. 
The wife of a man who is baniſhed ſhall have dower in 


his life-time; tis held otherwiſe, if he is profeſs'd in reli- 


gion: and a jointreſs of a baniſh'd huſband, ſhall enjoy 
her jointure, in his life. 1 /»/t. 133. Perk. 5, 307. 

It a woman be of the age of nine years, at the death 
of her huſband, ſhe ſhall be endowed of whatſoever age 
he is; becauſe, after the death of the huſband, the mar- 
riage is adjudged lawful. 1 I,. 33. Where the huſ⸗ 
band's eſtate is ſuch, that by no poſhbility iſſue begotten 
on his wife might inherit as heir to him; there the wife 
may not be endowed : as if lands are given to a man and 
the heirs he ſhall beget on his preſent wife, and ſhe dies; 
and then he takes another wife, ſhe ſhall not have d wer 
but in caſe land be given to the huſband and wife in 
tail, the remainder in tail to the huſband, and the firſt 
wife dying without iſſue, he marries another wife; this 
ſecond wife will be entitled to dower, after his death. Lit. 
Seft. 53. 40 E. 3. 4. 2 Shep. Abr. 63. For here he 
hath an eſtate in tail. The wife of a tenant in common, 
but not a jointenant, ſhall have dower ; and ſhe ſhall hold 
0 in common with the tenants in common.  Kitch. 
100. . 8 . 

The wife of a felo de ſe ſhall have dower. Plow. 261. 
a. 262. 4. So if the huſband be outlawed in treſpaſs, 
or any civil action, for this works no corruption of blood, 
or forfeiture of lands. Bro. 82. Perk. 388. C. Lis. 
31. 4. | Ay 
| If a woman being a lunatick kill her huſband, or any 
other, yet ſhe ſhall be endowed, becauſe this cannot be 
felony in her who was deprived of her underſtanding by 
the act of God; fo though ſhe be of found mind, and 
refuſed to bring an appeal of his death, when he is kill- 
ed by another, yet ſhe ſhall be endowed ; for this is on- 
ly a waiver of that privilege the law has given her to be 
avenged of her huſband's murderer; fo it ſeems if ſhe 


refuſes to viſit and aſſiſt her huſband in his ſickneſs, yet 
| ſhe ſhall be endowed, for this is only undutifulneſs, 
| | þ | | which 
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' - ſubliſtence; Perk. 364, 365. a 


With reſpef to the eſtate whereof 4 woman is dowable. 
By our law, all the goods and chattels of the wife, are 


the huſband's; and if ſhe be an inheritrix, the huſband 


holds her land during her life; alſo if he hath iſſue by 
her, he ſhall hold it for his own life, by the curteſy of 
England: And if he have any land in fee, whereof he 
is poſſeſſed during the marriage, ſhe is to have a third 
part thereof for her life, as her dower ; though ſhe bring 
nothing to the huſband, and whether ſhe have iſſue by him 
or not. Lit. 36. 
There are three things to intitle dower, viz. Marriage, 
Fifi, and death of the huſband: the marriage, muſt 
be good and lawful; and continue to the huſband's 
death; and a wife ſhall be endow'd of a ſeiſin in law, as 
well as of a ſeifin in deed ; as where lands and tenements 
deſcend to the huſband, before entry, he hath but a ſei- 
fin in law, and yet the wife. ſhall 'be endowed although it 
be not reduc'd to an actual poſſeſſion. 1 In.. 31, 32, &c. 
And it is not neceſſary that ſeifin ſhould continue during 
the coverture; for if the huſband aliens the lands, c. the 
wife ſhall be nevertheleſs endow d. id. 32, 35. If 
lands are exchanged by the huſband for other lands, the 
wife may be endow'd of which lands ſhe will, as the 
huſband was ſeiſed of both; though ſhe may not be en- 
dow'd of the lands given and taken in exchange. 1 1ſt. 


I. | : 34 
ö Where the eſtate, which the huſband hath during the 
marriage, is ended, there the wife ſhall loſe her dower. 
New Nat. Br. 333. But of an eſtate-tail in lands de- 
termined, a woman ſhall be endow'd; in like manner 
as a man may be tenant by the curteſy of her lands. 1 
Infl. 3i. And if a wife be endow'd of her third part, 
and afterwards evicted by an elder title; ſhe ſhall have a 
new. writ of dower, and be endow'd of the other lands. 2 
Danv. Abr. 670. Though this is, where it is the imme- 
diate eſtaze deſcended to the heir; and not when it is the 
eſtate of an alienee. 9 Rep. 17. The wife is dowable 
where lands were recovered againſt the huſband by de- 
fault or covin: and a woman deforced of her dower ſhall 
recover damages, viz. the value of her dower from her 
huſband's death. 13 E. 1. 20 H. 3. If the huſband 
doth not die ſeiſed, after demand and refuſal to aſſign 
dower to her, ſhe ſhall have damages from the time of the 
refuſal. Jenk. Cent. 45. She ſhall be endow'd of a re- 
verſion, expectant on a term of years; and of a rent 
reſerved thereon. Lutw. 729. If the huſband hath onl 
an eſtate for life, remainder to another in tail, . 
the remainder over is to his heirs, the wife ſhall not be 
endow'd. 2 Danv. 656. A woman ſhall not be endow'd 
of the goods of her huſband ; nor of a caſtle, or capital 
meſſuage ; But of all other lands and tenaments ſhe may. 
i Inft. 35. | 
A grantee of a rent in fee or tail, dies without heir, 
his wife ſhall be endowed ; But not where the rent. ariſes 
upon a reſervation to the donor and his heirs, on a gift in 
tail, and the donee dies without iſſue; for this is a colla- 
teral limitation. Plowd. 156. F. N. B. 149. If during 
the coverture, the huſband doth extinguiſh rents by re- 
leaſe, Sc. yet ſhe ſhall be endowed of them; for as to 
her dower, in the eye of the law, they have continuance. 
1 1nft. 32. And where a ren is deſcended to the huſband, 
"but he dies before any day of payment; nowithſtanding 
the wife ſhall be endowed of it. 1 H. J. 17. If lands 
are given to the huſband and wife in tail, and after the 
death of the huſband, the wife diſagrees, ſhe may re- 
cover her dower ; for by her waving her eſtate, her huſ- 
band in judgment of law was ſole ſeiſed ab initio. 3 Rep. 
27. If lands are improved, the wife is to have one-third 
according to the improved value. 1 uf. 32. And if the 
ground delivered her be ſowed, ſhe ſhall have the corn. 
2 Infl. 81. - Spa MH 
Dower is an inſeparable incident to an eſtate in tail or 
fee that cannot be taken away by condition: If one ſeiſed 
in fee of lands make a gift in tail, on condition that the 
wife ſhall not have dawer, the condition is void. 6 Rep. 
41, If tenant in tail die without iſſue, ſo that the land 
reverts to the donor; or in caſe he covenants to ſtand ſeiſed 


which the law does not puniſh with the loſs of her intire 
hn 25 |. viſe of land by 
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his wife will be endowed: A 
che huſband to his wife by will wk ral 


to uſes, and dies, 


; | 
of her dower, but a benevolence. 8 Rep. 7, 

Bro. Dower 69. It is held, that land deviſed ane 
wife, who is intitled to dower of his lands (it not bei | 
mentioned in ſatisfaction of her dower) ſhall be wk 
a voluntary gift, and not any recompence or bar of 
dower : And in this caſe the widow brought a writ and 
recover'd, againſt which the heir could have no relief 
Preced Canc. 133. A perſon grants and conveys land i, 
D. and his heirs, on condition, to redemiſe the ſame 

Sc. which afterwards he does, and dies; here D. wi. 
dow may nevertheleſs be endow'd. Abr. Caf. 21). 4 
is tenant in tail of lands, the remainder to F. in tail, te. 
mander to A. in fee; if A. bargains and ſells the land to 
C. and his heirs, the wife of the bargainee ſhall have 
dower, determinable upon the death of the tenant in tail 
10 Rep. 96. And if a feoffment be made upon congi. 
tion to reinfeoff, and the ſeoffee take a wife, the nu 

have her dower till reinfeoffment, or an entry made for 
not doing it: And ſo tis of other defeaſible eſtates. 2 
Rep. 59. Perk. Se. 420. If one be diſſeiſed, and after 
doth marry, If he die before entry, his wife ſhall not have 
dower ; And where a perſon recovers land in a real action, 
and before his entry or execution made he dieth, the wife 
ſhall not be endowed of this land. 2 Rep. 56. Br. 
377. In theſe caſes the huſband was not actually ſeiſed, 
ſed qu. ? for, as before obſerved, where there is a ſeiſin 
in law, ſhe ſhall be endowed. 1 nf. 31, 32, &c. 80 
that theſe caſes depend on the conſtruction of what is, and 
what is not a ſeiſin, in law. And ſee Div. IV. towards 
the end, and Perk. 379, 380. | | 

Of copyhold lands a woman ſhall not be endowed, un- 
leſs there be a ſpecial cuſtom for it; but if there be a 
cuſtom to be endowed thereof, then ſhe ſhall have the 
aſhſtance of ſuch laws as are made for the more ſpeedy 
recovery of dower in general, being within the fame 
miſchief, and therefore ſhall recover damages within the 
ſtatute of Merion. 4 Co. 22. Hob. 216. 5 Co. 116. 

Of tithes women were not dowable till 32 H. 8. c. 4. 
for before that ſtatute tithes were not a lay fee, but 
now they are dowable of them. Styles P. R. 122. 11 
Co: 25. Co. Lit. 32.4. 159. 4. 1 Roll. Ab. 682. 

Of an advowſon, be it appendant or 'in groſs, a wo- 
man ſhall be endowed, for this may be divided as to the 
fruit and profit of it, viz. to- have the third preſenta- 
tion, See Perk. 343, 344 F. N. B. 148. 150. 0. 
Lit. 32. 'Cro. Jac. 621. Cro. Eliz. 360. 1 Roll. Abr. 
* Co. Lit. 379. 3 Leon. 155. Cro. Fac. 691. 

he eſtate, .of which the huſband muſt be ſeiſed, muſt 
be an eſtate in fee-ſimple, fee-tail general, or where the 
huſband is ſeiſed as heir of the ſpecial tail, which neceſſa- 
rily excludes deſcendible freeholds; therfore if a man 
makes a leaſe for life, rendering rent to him and his heirs, 
and after marry, and die, his wife ſhall not be endowed 
of this rent,” becauſe it is but a deſcendible freehold; 
nor of the land, becauſe not ſeiſed during the coverture. 
: * Ar. 676. Plow. 256. 10 Co. 98. See 2 Dan 

50. | 


III. Of affignment and admeaſurement of dower. 
At common law, dower is aſſigned by the ſheriff, by 
the king's writs, or by the heir, Sc. by agreement 4. 
og themſelves: And the wife cannot enter otherwiſe 
into her Zower 1 Bulft. 35. By the ancient law of Ex- 
land, till Magna Charta, a woman was to continue 4 
whole year in her huſband's houſe, for the aſſignment of 
ber dower. 2 Inf. 191. By that ſtatute, a widow ſhall 
immediately after her huſband's death have her marriage in 
heritance; and remain in his chief houſe forty days, With: 
in which time dower is to be afſign'd her of the third paſt 
of all his lands, Fc. 9 H. 3. c. 7, The aſſignment of 
the lands is to be for her life; and if lands are aſſign'd © 
a woman for years, in recompenſe of dower ; thus is no 
bar of dower ; for it is not ſuch an eſtate therein a8 he 
ſhould have. 2 Danv. Abr. 668. Alſo where other 
is aſſigned to the woman, that is no part of the la 
wherein ſhe claims dower ; that. aſſignment will not be 
good or binding: And there muſt be certainty in what 15 


afligned ; otherwiſe though it be by agreement, it may b 
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; 2. 1 Inf, 34. If a wife accept and enter 
— 1 50 than the third of the whole; on the ſheriff's 
aſſignment, ſhe is barred to demand more. Moor 679. 


But if where a wife is intitled to dewer of the lands of her 


firſt huſbapd ; her ſecond huſband accepts of this dower 
leſs than her third part, after his death ſhe may re- 
fuſe the ſame, and have her full third part. Fitz. Dower, 
I. 
Aa vit having right of dhwer in the land, accept of 
a leaſe for years thereof after the death of her huſband, it 
ſuſpends the dower; though not ſuch acceptance of a leaſe 
— the huſband's death, Sc. for then the wife has 
only a title to have dower; and not an immediate right 


cepting of dower of the heir, againſt common right, ſhall 
hold it ſubje& to the charges of her huſband ; but other- 
wiſe it is if ſhe be endowed againſt common right by the 
ſheriff 2 Danv. 6172. By proviſion of law, the wife 
may take a third part of the huſband's lands, and hold 
them diſcharged. bid. If dower be aſſign'd a woman 
on condition, or with an exception; the condition and 
exception are void. Cro. Eli. 541. Detaining of char- 
ters concerning the ſame land of which the widow de- 
mands her dower, is a good plea by the heir in delay of 


her dower But if ſhe delivers up the evidences, ſhe ſhall 
have judgment; though if ſhe denies the detainer, and 


it is found againſt her, ſhe loſes her dower. Hob. 199. 
1 

; Ms are three manors, one of them may be 
aſſign d to the wife in dower in lieu of all three; 
though it is ſaid that a third part of every manor ought 
to be aſſign d. Moor 12, 47. The ſheriff may aſſign 
a rent out of the land in lieu of dower; and her accept- 
ance of the rent will bar dower out of the fame land, but 
not of other lands. 2 And. 31. Dyer 91. 1 Nel. 
Ar. 680. When no diviſion can be made of what the 
wife is dowable, dower is to be aſſigned in a ſpecial man- 
ner; as of the third preſentation to a church, the third 
toll-diſh of a mill; common certain, a third year; the 
third part of the profits of an office, fair, market, Sc. 1 
Roll. Abr. 678. 

A woman intitled to dower cannot enter till it be aſſign- 
ed to her, and ſet out either by the heir, tertenant or 
ſheriff in certainty. 1 Roll. Abr. 68 1. Dyer 343. Plowd. 
529. Bro. 16. Co. Lit. 34. b. 37. a,b. 

he can aſſign dower but thoſe who have a freehold, 
or againſt whom a writ of dower lies; therefore a tenant 
by ſtatute merchant, ſtatute ſtaple, or elegit, or leſſee for 
years cannot aſſign dower, for none of theſe have an 
eſtate large enough to anſwer the plaintiff's demand, 
-_ 493, 404: Co. Lit. 35. Bro. 63, 94. 1 Roll, Abr. 

I. 87. 

If a woman be dowable of land, meadow, paſture, wood, 
Sc. and any of theſe be aſſigned in lieu of dower of all 
the reſt, it is good, though it be againſt common right, 
which gives her but the third part of each, for the heir's 
enjoyment of the reſidue ſufficiently accounts for her title 
— what ſhe has. 1 Roll. Abr. 683. Moor, pl. 47, 

If lands whereof a woman hath no right to be endowed, 
or à rent out of ſuch lands be aſſigned in lieu of her 
dower, this does not bar her demand of dower, for ſhe 
having no manner. of title to thoſe lands, cannot with- 
out livery and ſeiſin be any more then tenant at will, 
which is no ſufficient recompence for an eſtate for life. 
which her dower was to be. Perk. 407. Co. Lit. 34. 
40. 1. Co. Lit. 169. Bro. 3. 


As to admeaſurement of dower. 

If the heir within age aſſign to the wife more land in 
dower than ſhe ought to have, he himſelf ſhall have a 
writ of admeaſurement of dower at full age by the Common 
law; ſo if too much be aſſigned in dower by the heir 
within age or his guardian in chivalry ; and the heir 
dies, his heir ſhall have ſuch writ, to rectify the aſſign- 
ment; but the heir, in whoſe time the aſſignment of too 
much was by the guardian, cannot have ſuch writ till his 
full age becauſe till then the intereſt of the guardian 
continues ; and if any wrong be done, it is to the guar- 
dian » and not to the heir; if a diſſeiſor aſſigns too 


- 
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much, the heir of the diſſeiſec ſhall have adnegſurement 
by the Conimon law. F. N. B. 148. Co. Lit. 39. 4. 
2 Inft. 367. 3 

If the heir within age; before the guardian enters. al- 
ſigns too much in u the G dl have a Writ 
of admeaſurement of dower by the ſtatute of. 2. c. 7. 
before fit ſtatute the pale a had no remedy, becauſe 
the writ of admeaſurement, being à real action, lay not for 
the guardian, who had but a chattel; alſo by theſame 
ſtatute it is provided, that if the 3 purſue ſuch 
writ feintly, or by colluſion with the wife, the heir at 


full age ſhall have a writ of admegſurement, and ma 
alledge the feint pleading or colluſion generally. 2 In. 
of dower. Bro. ca. 312. Jenk. Cent. 15. A widow ac- | 36 


if the wife after aſſignment of dower improves the lagds, 

ſo as thereby they become of greater value than the other 
two parts, no writ of admea/ſurement lies; fo if they be of 
greater value, by reaſon of mines open at the time of the 
aſhgnment, no writ of admeaſurement lies; becauſe the 
land in quantity was no more than ſhe ought to have; 
and then 'tis lawful to work the mines, which were open 
at the time of ſuch aſſignment. F. N. B. 149. 2 Lil. 
369. 5 Co. 12. 


IV. What ſhall he deemed a bar of dower. 

If a wife levies a fine with her huſband, ſhe debars 
herſelf of her dower : And if a common recovery be had 
againſt the huſband and wife, of the huſband's lands, it 
ſhall bar the wife of her dower. 2 Rep. 74. Plowd. 514. 
Where a woman releaſes her right to him in reverſion, her 
dewer may be extinguiſh'd. 8 Rep. 151. If a wife com- 
mits treaſon or felony ; or if ſhe elope from her huſband, 
and live with the adulterer willingly, without being re- 
conciled to the huſband, ſhe ſhall Joſe and forfeit her 
dower ; but if the huſband be reconciled to her, and ſhe 
lives with him again, ſhe ſhall be endow'd. 2 Inf. 453. 
Dyer 106. And if after elopement of the wife, her hul- 
band and ſhe demean themſelves as huſband and wife it 
is evidence of reconciliation. Dyer 196. If a man grants 
his wiſe with her goods to another, and the wife by vir- 
tue of the grant lives with the grantee during the life of 


the huſband, this ſhall forfeit her dower ; for ſhe lived in 


adultery, notwithſtanding the grant. 1 Inſt. 128. 2 
Danv. 662. 2 nfl. 435. 

When a jointure is made of lands after marriage, the 
wife may waive it, and demand her dawer ; But it is o- 
therwiſe when made before marriage, according to the 
ſtarute 27 Hen. g. c. 10. 

If a feuer be made to the wife during the Cavertyre, 
and after the huſband and wife levy a fine thereof; yet 
this is no bar to her dawer of any other lands of her hufe 
band's, becauſe the jointure being made after the mar- 
riage, ſhe had election after the death of the huſband to 
refuſe it, and claim dower, and not before, and then the 
fine levied of the jointure, before her time for election of 
dower was come, can be no bar for electing of dower 
uw it is come. 1 Bulſt. 173. 1 Leon. 285. Dyer 
38ů a 
If a woman takes a leaſe for life of her huſhand's lands 
after his death, ſhe ſhall have no dower, becauſe ſhe can« 
not demand it againſt herſelf; and if ſhe takes a leaſe for 
years only, yet fhe ſhall not ſue to have dower during 
theſe years, becauſe it was her own a& to ſuſpend the 
fruit and effect of her dower during that time. Perk. 
350. F. N. B. 149. Ms. pl. 103. 

If a recovery be had againſt the huſband by colluſion, 
this ſhall not bar the wife of dower; as if the recovery 
be by confeſſion, or reddition, which are always under- 
ſtood to be by colluſion, the huſband always acting and 
concurring 1n obtaining of them ; but it ſeems to have 
been a very great doubt, whether a recovery by default 
ſhould not be a bar: and the better opinion being that 
ſych recovery was a bar at Common law ; therefore the 
ſtatute of W. 2. cap. 4. was made, which ordains that 
notwithſtanding ſuch recovery by default, Sc. pleaded, 
the tenant ſhall moreover in bar of the dower ſhew his 
right to the tenements recovered; and if it be found that 
he had no right, then ſhall the demandant recover her 
dower, notwithſtanding ſuch recovery by default againſt 


her huſband. 2 It. 349. Perk. 376. 
4G By 
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Buy the ſtatute of . 2. cap. 4. ir appears, that if the | As to damages in diwer they are given by the ſtatute 
recoverer had right, then the wife is barred; therefore if of - Merton, c. 1. but that ſtatute extends only to the 
the heir of the diſſeiſor be in by deſcent, and the diſſeiſee ] poſſeſſory action of dower unde nibil habet, and not to 
enters upon him, and marries, and the heir of the diſſei- the writ of right of - dower, becauſe oy are - intended 
ſor recovers by default, or reddition, in a writ of entry; | ts be given for the detention of the ' poſſeſſion; and on 
in nature of an aſſiſe, and the huſband dies, his wife | writs of rigbt, where the right itſelf is queſtionable, no 
ſhall not have dower, becauſe he, who recovered, had | damages are given, becauſe no wrong done till the right 
right to the poſſeſſion by the deſcent; alter, if this dif- | be determined; alſo that ſtatute extends only to lands; 
ſeiſin, deſcent,” Sc. were after marriage, | becauſe the | whereof the huſband died ſeiſed; and therefore judgment 
huſband was ſeiſed before of a rightful eftate during the} for the damages was reverſed, becauſe the jury did not 
coverture, whereof his wife had title of dower, which | find that the huſband died ſeiſed; for otherwiſe ſhe ſhall 
cannot be defeated by the diſſeiſin, deſcent and recovery, have no damages; as if the huſband aliens and takes back 
which all happened during the coverture. ' Perk. 379, | an eſtate for life, the wife ſhall recover dower, but no da- 
380. . 3 | Images; becauſe this dying ſeiſed was only of an eſtate 
If the huſband levy a fine with proclamation of his | of freehold; but if he makes a leaſe for years only, ren- 
lands, and dies, his wife is bound to make her claim'with | dering rent, ſhe ſhall recover a third part of the reverſion 
in five years after his death; otherwiſe ſhe ſhall be barred | with a third part of the rent and damages, becauſe there 
of her dower ; for though her title of dower was not con- | he died ſeiſed as the ſtatute ſpeaks. Co. Lit. 32. Dyer 
ſummate at the time of the fine levied; yet it being ini- | 284. pl. 33. Telu. 112. Dr. and Stud. lib. 2. c. 1. 
- riate by the marriage and ſeiſin of the huſband, the fine /. 166. 2 uf. 80. ben 
begins to work upon it preſently after the huſband's death; | Damages muſt be after demand of dower, for the heit 
and if ſhe does not claim it within five years after, ſhe |is not bound to aſſign this proviſion till demanded, be. 
ſhall be barred. 2 C. 93. 10 C. 49, 99. 3 inf. | cauſe the law caſts the freehold of the whole upon him, 
216. Hob. 265. Mo. pl. 154, 879. Dyer 224. 13 | which he cannot divide without the concurrence of the 
Co. 20, * | | wife; but a demand in pais before good teſtimony is (uf. 


| ficient ; and if the heir appear the firſt day on ſummons, 
V. Of the proceedings in dower. and plead that he hath been always ready, and ſtill is, to 
I be wife is, as ſoon as ſhe can after the deceaſe of her | render her dower ; ſhe may end ſuch requeſt ; and iſſue 
huſband, to demand her dower, left ſhe loſe the value from | may be taken upon it, but the feoffee of the heir can- ] 
the time of his death: And in action of dower, the firſt | not plead rout temps priſt, becauſe he had not the land t 
" Pproceisis ſummons to appear: And if the tenant or defen- | all the time ſince the death of the anceſtor, and therefore 
dant do not appear, nor caſt an eſſoin, a grand capelies to | ſhe ſhall recover the meſne profits, and damages againſt 
ſeize the lands, Sc. But on the return of the writ of ſum- him, and if he hath not provided his indemnity and re- 
mons, the attorney for the tenant or defendant may enter'| compence againſt the heir, it is his own folly. Co. Lit. 
with the filazer that the tenant appears, and. prays view 32. | | 
Sc. Then a writ of view goes out, whereby the ſheriff | If the heir or feoffee aſſign dower, and the wife accept. 
is to ſhew the tenant the land in queſtion ; upon the return ſ eth thereof, ſhe loſes her damages, becauſe having the 
of which writ of view, the tenant's attorney takes a decla- | dower, which is the principal, ſhe cannot ſue for the dama- 
ration, and puts in a plea; the moſt general one is, ne | ges, which are but conſequential or acceſſory. Co. Li. 
unques ſeizie, &c. viz. that the huſband was never ſeiſed 33. a. „ e | 
of any eſtate, whereof the wife can be endowed; and | Damages are given in dower from the death of the huſ- 
when iſſue is join'd, you muſt proceed to trial, as in o- band, and to the return of the writ of enquiry, though the 
ther actions: Upon trial, the jury are to give damages for | writ of ſeiſin iſſued a year before, but was not executed. 
the mean profits from the death of the huſband (if he die | Dobſon v. Dobſon and others. Rep. Temp. Hardw. per. 
ſeiſed) for which execution ſhall be made out; and then Annaly 19, Sc. Where there are* two jointenants in 
you have a writ to the ſheriff to give poſſeſſion of a third | dower, and one dies after judgment for damages, and his 
part of the lands. Pra. Solic. p. 335, 336. A widow | heir and the other jointenant bring error the value from 
may recover her dower with a ceſſat executio, in caſe the time of the judgment to the affirmance, candot be 
there be any thing objected, precedent to the title of | recovered againſt the ſurviving plaintiff in error only. 
dower, Sc. till that is determined. 1 Nel/. 684, '687. | 1d. Kent & Kent, 50. See 2 Stra. 971. On a writ of 
1 Salk. 291. Judgment in dower is to recover a third | dower, damages cannot be awarded by the 16 Car. 2. 
part of lands and tenements per Metas & Bundas. A wife | without ſpeeding a writ of enquiry. Same caſe, Annay 
may have her writ of dower againſt an heir, an alienee, 51. | | 
a diſſeiſor, Sc. or againſt any one that has power to aſ- As in great tſtates jointures of lands are uſually made in 
ſign dowey ; if the lord enters on the land for an eſcheat, lieu and ſatisfaction of dower, theſe ations of dower are not 
ſhe may bring it againſt him, but to the King ſhe muſt ſo frequently brought as they were formerly. f 
ſue by petition. 9 Rep. 10. Plowd. 141. Dyer. 263. DOWLE and DEAL, A divifion : From the Brit. Dat, 
1 Infl. 59. This writ was brought againſt eight perſons | diuiſio, from the Sax. dælan, i: e. dividere, and from thence 
feoffees of the huſband after marriage, two confeſſed the | comes the word dealing. So the ſtones which are laid to 
action, and the other ſix pleaded to the iſſue ; here the de- | the boundaries of lands, are called dowwle fones, i. e. Such 
mandant had judgment to recover the third part of two | as divide the lands. Corel. | : | : ſr 
parts of the land, in eight parts to be divided: And after | ' DOWRY, (Dos Mulieris)"Was'in ancient time applied '8 
the iſſue being found for the demandant againſt the fix | to that which the wife brings her huſband in marriage; te 
ſhe recovered againſt them the third part of the ſix parts | otherwiſe called maritagiuts, or marriage goods: But theſe 
of the ſame land as her dower. Dyer 187. 1 Co. 1nft. | are termed more properly, goods given in marriage, and 
32. N | 5 1 the marriage portion. 1 Inft. gr: his word is often con- of 
At the Common law, before the ſtatute of JF. 1. c. 39. | founded with douer; though it hath a different meaning | 
if a woman had accepted any part of her dower, though | from it. | | 
never ſo ſmall, of any one tenant in any one county or DOWRY BILL. Among the Jews, the bridegroom at be 
town, ſhe had no other remedy for the reſidue, but by a | the time of the marriage, gave his wife a dowry bill. Blount. 
writ of right of dower; for if ſhe brought a writ of dower | Cowel cites Moſes and Aaron, . I 
unde nibil habet, it was a good plea in abatement, that ſhe] DOWSEINES, A fort of kerſeys made in Devonſbire, in I 
had accepted fuch a part of ſuch a tenant, in ſuch a town length twelve yards. Cowel, © © 7 : I 
or county; which being a great miſchief to the woman is | © DOZEIN, A territory or juriſdiction, mentioned in the I 
remedied by that ſtatute, which provides that it ſhall be no | ſtat. of "View and Frank- pledge. 18 Ed. 2. See Decr [ 
I 
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plea in abatement, to ſay that ſhe hath received part of her | ners. | {Ho e 3 
dower of any other perſon before the writ purchaſed; and DRACO REGIS, The ſtandard eng, or ee co⸗ 
this extends as well to guardian in chivalry as to the tenant lours, borne in war by our ancient Kings, having the gure 
of the land, becauſe! ſuch guardian is to render her dower. | of a dragon painted on them. Rex Anglia e 
2 Int. 261. — IJ | fominm ſum in- medio, & tradidiſſet draconem ſuum - 


DAR O- 


„ de P.-ad-portandam, Gr. ——Rog; Floved. fub ann. 


RAU, Drag : A coarſer. ſort. of bread corn: In 

ordjbire was Hg a kind of malt, made of oats mixed 
ar: po which they call dreg, or drag malt; and in 
Eſſer, Ge. they have a grain called dreg. Tuſſer's Huſ- 


—— Seem to be floating pieces of timber ſo joined 
together, that by ſwimming on the water they may bear 
a burden or load of other things down a river. 6 H. 6. c. 
15 Fat; 4 8 Sek | 
DRANA, A drain or water-courſe ; ſometimes written 
drecca, Cartular. Abb. Rad. MS. FR” | 
DRAPERY, (Pannaria) Is uſed as a head in our old ſta- 
tute-books, extending to the making and manufacturing 


of all forts of woollen - cloths. Star. 25 Ed. 3. ft. 4. 6. 1. 
4 EA. 4 6. 1. 1 R. 8. e. 9. 87 H. 8. Sc. c. 13. See 


Clthiers. | 3 5 
DRAW-GERE, Signifies any harneſs belonging to cart- 

| horſes, for drawing a waggon, or other carriage. Paroch. 
Antig. p. 549. 5 el 
DRAW-LATCHES, Were thieves and robbers : Lam- 

zert in his Eiren. lib. 1. cap. 6. calls them thieves, wafters, 


and roberdſmen; words grown out of uſe. They are men- 
tioned in 5 E. 3. c. 14. and 7 R. 2. c. 5. x 

DREDGERMEN, Are fiſhers for oyſters, Sc. Stat. 
2 Geo. 2. c. 19. 


DREIT-DREIT, or Droit, Are words lgnifying former- 
ly a double right, viz. of poſſeſſion, and of property or in- 
tereſt: Brad. lib. 4. cap. 27. Co. Lit. 266. 
DRENCHED, An old word, uſed where a perſon, was 
overcome, from the Germ. ans | 


DRENCHES, or DRENGES, (Drengi) Are tenants in | 2 


capite, ſays an ancient MS. Mon. Augl. Tom. 2. fol. 598. 
And according to Spelman, they are ſuch as at the comin 

of Will. 1. called the Conqueror, being put out of their eſ- 
tates, were afterwards reſtored thereunto; on their making 


it appear that they were owners thereof, and neither in aux- 


1ho,- or confilio, againſt him. Spelm. 
DRENGA 


GE, (Drengagium) The tenure. | which the 
lands. Trin. 21 Ed. 3. Ebor. 


drenches or drenges held their 
& Northumb. Rot. 191. | 88 

DRIFT OF THE FOREST, (Apitatio animalium in Fo- 
rea) Is a view or examination of what cattle are in the fo- 
reft, that it'may be known whether it be ſurcharged or not; 
and whoſe beaſts they are, and whether they are common- 
able, Sc. Theſe drifts are made at certain times in the 
year by the officers of the foreſt ; when all the cattle of the 
foreſt are driven into ſome pound or place incloſed, for the 
purpoſes afore-mentioned ; and to the end it may be diſ- 
covered whether any cattle of ſtrangers be there, which 
ought not to common. Manu. par. 2. c. 15. Stat. 32 
H. 8. c. 13. 4 lf. zog. 

DRINKLEAN, (in ſome 
a contribution of tenants, in the time of the Saxons, towards 
a _— or ale, provided to entertain the lord, or his 

ard. TW I'S 2 | 

DROFDENNE, Signified with our Saxon anceſtors, a 
grove, or woody place, where cattle were kept; and the 
keeper of them was called Drofman. Domeſday. ; 
 DROFLAND, or DRYFLAND, Another Jaun word, 
ſignifying a tribute or yearly payment made by ſome te- 
nants to the King, or their landlords, for driving their cat- 
tle through a manor to fairs or markets. Cowell. 

DROIT, Right, Is the higheſt writ of all other real writs 
whatſoever, and hath the greateſt reſpect, and the moſt 
aſured and final judgment; and therefore is called a writ 
of right, and in the old books droit. Co. Lit, 158. There 
— theſe writs uſed in our law, ſuch as the fol- 


DE ADVOWSON. 


DROIT —— 
OIT DE DOWER. 8 
DROIT PE GARDE. E. 0; dg 
DROIT PATENT. * Writs, and the ſeveral 
DROIT RATIONABILI PARTE. | titles to which theſe' 
DROIT SUR-DISCLAIMER. I vi long 
Abe e DROMOS, DROMUNDA, Signified at 


great burden, but afterwards thoſe which 


records Potura Drinklean) Was 


B U E 

we now call mien of war. Jalfing. Anno 1 292. rel 
majares. tiaves ſubſequentur, quas vulgo dromiones appellant- 
Meat Pariſ. ſub ann. 1191997. 
DRO VERS, Are thoſe that buy cattle in one place to 
ſell in another: They are to be married men and houſe- 
holders, 'and be licenſed by ſtatute, 5 Eliz. b. 13. And 
if they drive their cattle on the Lord's day, they ſhall for- 
20s. by 1.6 LEE bt... .-: oy Log eats 

DRUGGERIA, A place of drugs, or drugflers ſhop : 
and druggiſts and their wares: Vide Coffee: © _ 

DRUNKENNESS, Is an offence for which a man ma 
be puniſhed in the Eccleſiaſtical court; as well as by jui- 
tices of peace by ſtatute: And by 4 Jac. 1. g. 5. And 21 
Fac.. 1. c. 7. If any perſon ſhall be convicted of drunken- 
neſs by the view of a juſtice, oath of one witneſs, Sc. he 
ſhall forfeit five ſhillings for the-firſt offence, to be levied. 
by diſtreſs and ſale of his goods; and for want of a diſtreſs 
ſhall fit in the ſocks ſix hours: And for the ſecond of- 
fence, he is to be bound with two ſureties in ten pounds 
each, to be of the good behaviour, or be committed. 
And he who is guilty of any crime, through his own vo- 
luntary drunkenneſs, ſhall be puniſhed for it as if he had 
been ſober. CG. Lit. 247. 1 Hawk, P. C. 2. It has 
been held, that drunkenneſs is a ſufficient cauſe to remove 
a magiſtrate : And the proſecution fot this offence by the 
ſtatute of 4 Jac. 1. c. 5. was to be, and ſtill may be, be- 
fore juſtices of peace in their ſeſſions, by way of indict- 
ment, Sc. Equity will not relieve againſt a bond, Sc. 
given by a man when drunk, unleſs the drunkenneſs is 
occaſioned through the management or contrivance of him 
to whom tis given. Jobnſon v. Medlicott, u. 3 P. Will. 
130. See 1 Inft. 247. Plwd. 19. & Black. Com. 4 J. 


5, 26. | 1 

DRY EXCHANGE, (Cambium Siccum) Is a term in- 
vented in former times for the diſguiſiug and covering of 
uſury; in which ſomething was pretended to paſs on both 
ſides, whereas in truth nothing paſſed but on one ſide, in 
which reſpect it was called dry. Stat. 3 H. J. c. 5. See 

DRY RENT, A rent reſerved without clauſe of diftreſs. 
See Rent ſeck. + | | F 

_DUCES TECUM, Is a writ commanding a perſon to 
| appear at a certain day in the court of Chancery, and to- 
bring with him ſome writings, - evidences or other things 
which the court would view. Reg. Orig. So ſubpanas duces 
tecum, are often ſued out at Common law, to compel wit- 
deſſes, to produce, on trials, at Mi prius, deeds, bonds, 
bills, notes, books, or memorandums, Se. which are in 
their cuſtody or power, and which relate to the iſſue in 
queſtion. But if they are in the poſſeſſion or power of the 
adverſe party or his attorney, tis cuſtomary, to give no- 
tice to the attorney to produce them, and on proof made 
in open court, before the judge of Mi prius, of ſuch no- 
tice, the court generally compels the attorney, or his cli- 
ent, to produce the ſame, if material. . 
- DUCES TECUM LICET LANGUIDUS, A writ di- 
rected to the ſheriff, upon a return that he cannot bring his 
priſoner without danger of death, he being adio languidus; 
then the court grants a habeas corpus in the nature of a duces 
tecum. licet languidus. Book. Entr. But this is now out 
of uſe ; and certainly where the perſon's life would be en- 


"1, Ak by removal, the law would never permit. it to 
one. Og, . eee . 
. DUCKING-STOOL._ See Cafigatory. 


DUES, ecclefiaftical, nonpayment of. Various dues to 
the clergy,. are cognizable in the ſpiritual court; which 
makes decrees for their actual payment. Offerings, obla- 
tions, and ohuentions not exceeding the value of 405. may 
be recovered in a ſurnmary way, before two juſtices of 

e, By7&8MW..2.c. 6. Black. Com. 3 V. 89, go. 

DUEL, (Duellum) in our ancient law is a fight between 
perſons in a doubtful caſe, for the trial . of the truth. 
Flea. . But this kind of duel is diſuſed; and what we now 
call a duel is, a fighting between two upon ſome quar- 
rel precedent ; Wherein, if a perſon is killed, both the. 
principal and his ſeconds are guilty of murder, and whe- 


| ther the ſeconds fight or not. H. P. C. 47, 51. But 


this cannot mean as to the principals, where a quar- 
rel ariſes, and they ſuddenly draw and fight, without de- 


iderating It is faid by ſome, that the ſeconds of 
| the 


\ 


\ 
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the perſon killed are equally guilty, by reaſon of the en- 

elect which they el a4 1 with him ; But 
this is contradicted others. 1 Hawk, 82. Where 
two perſons tn cool blood meet and fight upon a prece- 
dent quarrel, and one of them is killed, the other is 
guilty of murder and cannot excuſe himſelf by alledging 
that he was firſt ſtruck by the deceaſed, or that he had 
declined to meet him, was prevailed upon to do it by his 
importunity, or that it was not his intent to kill, but on- 
ly to vindicate his reputation, &c. 1 Hawk. P. C. 


I . 
If two perſons quarrel over night, and appoint to fights 


the next day; or quarrel in the morning, and agree to 
fight in the afternoon z or ſuch a conſiderable time after, 
by which it may be preſumed the blood was cooled ; and 
then they meet and fight a duel, and one kill the 
other, it is murder. 3 Inft. 52. H. P. C. 48. Kel. 56. 
And whenever it appears, that he who kills another in a 
duel, or fighting on a ſudden quarrel, was maſter of his 
temper at the time, he is guilty of murder; as if after the 
quarrel he fall into another diſcourſe, and talk calmly 
thereon ; or alledge that the place where the quarrel hap- 
pens is not convenient for fighting; or that his ſhoes are 
too high, if he ſhould fight at preſent, Sc. Kel. 56. 
1 Lev. 180. 

If one challenge another, who refuſes to meet him, but 
tells him that he ſhall go the next day to ſuch a place a- 
bout buſineſs and then the challenger meets him on the 
road, and aſſaults the other; if the other in this caſe kill 
him, it will be only manſlaughter. for here is no accept- 
ance of the challenge, or» agreement to fight: And if the 
perſon challenged refuſeth to meet the challenger, but 
tells him that he wears a ſword, and is always ready to 
defend himſelf; if then the challenger attack him, and 
is killed by the other, it is neither murder nor man- 
ſlaughter, if neceſſary in his own defence. Kel. 56. 

It is a very high offence to challenge another, either 
by word or letter, to fight a due}; or to be the meſſenger 
of ſuch a challenge; or even barely to endeavour to pro- 
voke another to ſend a challenge, or to fight, or by diſ- 
perſing letters for that purpoſe, full of reflection, c. 
1 Sid. 186. 3 Int. 158. And perſons convicted of bare- 
ly, ſending a challenge, have been adjudged to pay a fine 
of 100 J. to be impriſoned for a month, and make a 


publick acknowledgment of their offence, and to be | 
| begets confuſion. 
| nected, and confined to one ſingle point: It mult never 


bound to their good behaviour. 1 Hawk. P. C. 135. 
138. The court of King's Bench hath often granted in- 
formations againſt perſons ſending or giving challenges. 
See Lord Bacon's charge touching duels, in his works, 
quarto edit. 2 J. 563. And a decree of the Star-cham- 
ber againſt duels, 2 V. 571. See farther as to duels, 
Black. com. 4 V. 145, 185, 199. and Robert. Hift. Emp. 
Char. V. 2 JV. 303, 4. 
DUKE, (Lat. Dux, Fr. Duc, a Ducendo) Signified a- 
mong the ancient Romans, ductorem exercitus, ſuch as led 
their armies ; ſince which they were called duces, and 
were governors of provinces, &c. In ſome nations, the 
ſovereigns of the country are called by this name; as the 
Duke of Savoy, Sc. In England the title of Duke is the 
next dignity to the Prince of Yales : And the firft Duke 
we had in England was Edward the Black Prince, ſo 


famed in our Exgliſs hiſtories for heroick actions; who 


was created Duke of Cornwall in the 11th year of King 
Edw. 3. After which, there were more made in ſuch 
manner as that their titles deſcended to their poſterity ; 
and during the late reigns their number hath been greatly 
increaſed, They are created with ſolemnity, per cincturam 
gladii, cape & circuli aurei in capite inipofitionem, Camd. 
Brit. p. 166. See Black. Com. 1 V. 39), 408. 


DUM FUIT INFRA AXTATEM, Is where an infant 


maketh a feoftment of his lands; when he cometh of full 
age he may have this writ to recover thoſe lands and tene- 
ments which were ſo aliened : And within age, he may 
enter into the land and take it back again, and by his en- 
try he ſhall be remitted to his anceſtor's right. New 
Nat. Br. 426. If the huſband and wife alien the wife's 
land, during the nonage of both of them, the wife at her 
full age, after the death of the buſband,ſhall have a writ 
of dum fuit infra ætatem. M. 14 E. 3. By this writ to 


DU R 


the ſheriff, he ſhall command A. that he render to F 
who is of full age, two meſſuages and lands, Sc. which B. 
demiſed to him, while he was with age, as he ſaith, 
or into which the ſaid 4. hath not entered, but by C. 
to whom the faid. PB. the fame demiſed; and unleſs, G 
F. N. B. 477. | | 

DUM NON FUIT COMPOS MENTIS, Is a writ that 
lies where a man that is not of ſound memory aliens any 
lands or tenements, then he ſhall have this writ againſt 
the alienee. And he ſhall alledge- that he was not of /az- 
memory, but being viſited with infirmity, loſt his diſcre- 
tion for a time, ſo as not to be capable of making a grant, 
Sc. New Nat. Br. 449. But ſee Di/abiliry. The law 
ſeldom allows a man to ſtultify himſelf. As to the writ, 
ſee F. N. B. 202. 

DUN, Down, In which termination it hath varied into 
don, ſignifies a mountain or high open place; ſo that the 
names of thoſe towns which end in dun, or don as 4þ- 
don, &c. were either built on hills, or near them in open 
places. Dome ſday. 

DUNSETTS, thoſe who dwell on hills or mountains. 

DUNUM and DUNA, A down or hill: And duxzy- 


Decan. & Cap. Eccl. Cath. Chriſti Oxon. | 

DUODENA, A jury of twelve men.——Tuxc Tuſticiar, 
convocata ſeor fim alia duodena. Walfing. 256. 

 DUODENA MANU. Twelve witneifes to purge a 

criminal of an offence. See Furare duodecima many, and 
Black. Com. 3 V. 343. 5 | 

DUPLEX QUERELA, A proceſs eccleſiaſtical; dul 
quarrel. 

DUPLICATE, Is for the ſecond letters patent, granted 
by the Lord Chancellor, in a caſe wherein he had before 


Cromp. uri fol. 215. But it is more commonly a copy 
or tranſcript of any deed or writing, account, Sc. or a 
ſecond letter, written and ſent to the ſame party and pur- 
poſe as a former, for fear of miſcarriage of the firſt, or 
for other reaſons; This word is mentioned in the ſtat. 
14 Car. 2. c. 10. *Tis alſo the name of a priſoner's diſ- 
charge, given by the quarter ſeſſions, &c. to an mol- 
vent debtor, who takes the benefit of an act, for relief of 
8 debtors, with reſpect to the impriſonment of their 

rſons. 
 DUPLICITY in wer This muſt be avoided, as it 
very plea muſt be ſimple, intire, con- 


be entangled with a variety of diſtinct independent an- 
ſwers to the ſame matter; which muſt require as many 
different replies, and introduce a multitude of iffues up- 
on one and the ſame point. The ſtat. of 4 & 5 Aun. . 
16, which gives leave to plead ſeveral pleas by permil- 


| fion of the court, is, for this reaſon of great ſervice, be- 
' cauſe, a man may plead a variety of matters in fingle pleas, 
in bar to the action. See Black. Com. 3 V. 311. Seealſo 
' Monteſquieu De L'Efprit des Loix. Liv. vi. ch. 4. 
' DURANTE ABSENTIA, Adminiſtration. An admi- 
niſtration granted when the executor is out of the realm, (0 
continue in force till his return. ' 
' DURANTE MINORE ETATE, Adminiftration. An 
infant can't act as executor till ſeventeen, during whic 
minority this adminiſtration is granted. 
DURDEN, A thicket of wood in a vally. Cel. 
DURESS, (Duritia) Is where one is wrongfully impn- 
ſoned or reſtrained of his liberty contrary to law, til he 
' ſeals a bond or other deed to another; or threatened to be 
killed, wounded, or beaten if he doth not do it; hoy 2 
bond or deed ſo obtained is void in Law. Broke, in . 
Abridgment, joins dureſs and minas her, #. e. hard 
ſhip and threatnings: If one under a juſt fear of being of 
priſoned, killed, c. enters into a bond to him th 
threatens him, it is dure/s per minas; and may * . 
to avoid the bond : But it muſt be a threatening of lite 4 
member, or of impriſonment ; and not of a battery 7760 ; 
or to take away goods, Sc. 1 Ig. 162, 253 "Oe 
483. But it has been adjudged, that if a man 3 
deed by dureſs done to him by taking of his cattle, 3 the 
there be no qureſs to his perſon, yet this ſhall av0! a 
| deed. 2 Danv. Abr. 686. If a perfon threaten ano 5 


rium is uſed in the ſame ſenſe. Chart, dat. 29 Ed 3. Pies 


done the fame; which were therefore thought void. 
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ke a deed to a third perſon, it is by dure/3, and void; 
wif. ſuch third perſon had made the threatening. 2 nf. 


92. 4 Infl.g7. And where a man is im- 
Wien | — 5 3 1 at another place; if after- 


wards he doth it when at large, the bond is by dure/s, and 


void. | ; 
if a perſon be arreſted upon an action at the ſuit of an- 
ow Gagne cauſe of action is not good, if he make a 
bond to a ſtranger, it is not dureſs ; though if he make it 
to the plaintiff, it is, and being ſued upon the bond, he may 
plead it was made by dureſs, and ſo avoid it: Alſo the 
ſhall have an action for the falſe impriſonment itſelf, 
1 Rep. 119. Perk. Seft. 16. Cromp. Jur. 296. 1 Lill. 
Abr. 494. If one impriſoned makes an obligation by du- 
reſs, and after he is at large takes a defeaſance upon it ; 
this will eſtop him to ſay it was made per dure/s. And 
where A. and B. by dureſs to B. ſeal a bond or deed, it 
may be good as to A. that was never threatened. 3 H. 6. 
16. Bro. 17. Mich. 7 Jac. 1. If a man be lawfully in 
iſon, and makes an obligation againſt his agreement and 
will, he may avoid it by. dureſs : Though it is otherwiſe 
if he do it of his good will. 43 E. 3. 10. 2 Danv. 
686. | 
A man ſhall not avoid a deed by a dureſs to a ſtranger : 
For it hath been held that none ſhall avoid his own bond 
for the impriſonment or danger of any other than of him- 
ſelf only. Cro. Fac. 187. And yet a ſon ſhall avoid his 
deed by dureſs to the father: And the huſband ſhall avoid 
a deed made by dureſs to the wife; though a ſervant 
ſhall not avoid a deed made by dureſs to his maſter, or the 
maſter the deed ſealed by dureſs of his ſervant. 2 Danv. 
686. If a man is taken by virtue of a proceſs ng out 
of a court that hath not power to grant it; or in cuſtody 
on a falſe charge of felony, Cc. and for his enlarge- 
ment and diſcharge gives bond, c. this may be a- 
voided, as taken by dureſs. Cro. El. 646. 4 Inf. 97. 
Allen 92. 
A — merchant may be avoided by audita querela, 
becauſe it was made by dureſs or impriſonment, A will 
ſhall be avoided by dure/s or menace of impriſonment. A 
feoffment made by dureſs is voidable ; but not void. But 
no averment ſhall be taken againſt a deed inrolled, that 
itwas made by dureſs. 1 Roll. Abr. 862. 2 Danv. 685. 
A marriage had by dureſs is voidable: And by ſtatute, 
obligations, ſtatutes, Ec. obtained of women by force, to 
marry the perſons to whom made, or otherwiſe, unleſs for 
a uſt debt, are declared void. 31 H.6.c. 9. If a per- 
ſon executes a deed by dureſs, he cannot plead non eft factum, 
becauſe it is his deed ; though he may avoid it by ſpecial 
pleading, and judgment Si aclio, Sc. 5 Rep. 119. Re- 
cords may not regularly be ſaid to be made by dureſs, and 
therefore ſhall not be avoided by this plea or pretence. 
2 Shep, Abr. 319. 
DURHAM. The biſhoprick of Durham was diſſolved, 
and the King to have all the lands, Sc. by ſtat 7. Ed. 6. 
But this act was afterwards repealed, and the biſhoprick 
new elected, with all juriſdiction eccleſiaſtical and tem- 
poral annexed to the county palatine. The juſtices of 
the county palatine of Durham may levy fines of lands in 
the county: And writs upon proclamation, &c. are to be 
directed to the biſhop. 5 Eliz. c. 27. 31 Eliz. c. 2. 
Alſo writs to elect members of parliament in the coun- 
ty palatine of Dur bam ſhall go to the biſhop or his chan- 
cellor, and be returned by the ſheriff, Sc. Stat. 25 Car. 
2. c. g. | 
As to the county palantine of Durham, ſee Black. Com. 
1. 116. As to its courts, ſee Black. Com. 3 V. 78. 
and 4 Inft. 206, 213, 218. . 
DURSLEY, Signifies blows without wounding or blood- 
ſhed, vulgo dry blows. Blount. | 
DUSTY FATTS, Dufty Foots; pedlars or traders who 
have no ſettled habitation, and they have their name from 
their feet being cover'd with duſt, by their continual tra- 


velling. See Piepowder Court. 


- DUTCHY COURT OF LANCASTER, Is a court of | ſta 


the Dutchy Chamber of Lancaſter held at Weſtminifter before 
the Chancellor, for — concerning the lands and fran- 
chiſes of the dutchy. And the proceedings in this court are 
by Engliſh bill, as in Chancery. 4 Inſt. 204. The original 
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of it was in Henry the Fourth's days, who obtaining the crown 
of England by depoſing Richard II. and having the durchy 
of Lancafter by diſcent in right of his mother, was ſeiſed 
thereof as King, and not as Duke. But at length by au- 
thority of parliament he paſſed a charter, whereby the poſ- 
ſeſſions, liberties, Sc. of the ſaid dutchy were ſevered from 
the crown, and ſo left to poſterity. 

Of this court, Gin (in his preface to his Readings) 
ſays thus: The court of the dutchy of Lancaſter grew out 
of the grant of King Edward III. who gave that dutchy 
to his ſon Jobn of Gauiit, and endowed it with royal 
rights and privileges; and for as rauch as it was after- 
wards extinct in the perſon of King Henry IV. by reaſon 
of the union thereof with the crown, the ſame King 
(ſuſpecting himſelf to be more rightfully Duke f. Lanca/- 
ter, than King of England) determined to fave his right 
in the dutchy, whatever ſhould befal the kingdom; and 
therefore he ſeparated the dutchy from the crown, and ſet- 
tled it in the natural perſons of himſelf and his heirs, as if 
he had been no King: In which eſtate it continued during 
the reigns of Hen. 5. and Hen. 6. But when Edu. 4. re- 
coyer'd the crown, and recontinued the right of the Houſe 
of York, he appropriated that dutchy to the crown again, 

et ſo that he ſuffered the court and officers to remain as 

e found them; and in this manner it came together 
with the crown to Hen. ). who approving the policy 
of Hen. 4. and by whoſe right he obtained the kingdom, 
made a like ſeparation of the dutchy, and fo left it. It is 
now only a ſuperior county Palatine. Vide Lancaſter. Of 
ficers of this Court, ſee Chancellor of the Dutchy of Lancaſ- 
ter, | 

The court of the dutchy chamber of Lancaſter, (accord- 
ing to Blackflone) is a ſpecial juriſdiction, held before the 
Chancellor of the dutchy or his deputy, concerning all mat- 
ters of equity relating to the lands holden of the King 
in right of the dutchy of Lancaſter, which is a thing very 
diſtin& from the county palatine, and comprizes much ter- 
ritory which lies at a vaſt diſtance from it; as particularly 
a very large diſtrict within the city of #eftminfter. It 
ſeems that the courts of Chancery and Exchequer, on the 
equity ſide have a concurrent juriſdiction with this court, 
4 Inſt. 206. 1 Chanc. Rep. 55. Toth. 145. Hardr. 171. 
Black. Com. l. 5 

DUTIES of perſons. Allegiance is the duty of the people, 
protection the duty of the magiſtrate; yet they are recipro- 
cally the rights, as well as duties of each other. Allegiance 
is the right of the magiſtrate, and protection the right of 
the people. Black. Com. 1 V. 123. | 

DUTY. Any thing that is known to be due by law, 
and thereby recoverable, is a duty before it is recovered ; 
becauſe the party intereſted in the fame hath power to re- 
cover it. 1 Lill. 495. 2 

DWELLING-HOUSE. A man may aſſemble people 
together lawfully (at leaſt if they do not exceed eleven) 
without danger of raiſing a riot, rout, or unlawful afſembly, 
in order to proteſt and defend his houſe ; which he is nor 
permitted to do in any other caſe. | 1 Hal. P. C. 547, 
Black. Com. 4 V. 224. | 

DWINED, ſignifies any thing conſumed; from whence 
comes the word dwinale. 

DYERS. No dyer may dye any cloth with orchel ; or 
with Brazil, to make a falſe colour in cloth, wool, Sc. on 

in of 20s. Stat. 3 & 4 E. 6. c. 2. Dyers are to fix a 
ſeal of lead to cloths, with the letter M. to ſhew that they 
are well mathered, Sc. or forfeit 85 4d. and not to uſe 
N in dying, on pain of forfeiting 20 J. Stat. 23 
Eliz. c. 9. Repealed 13 & 14 Car. 2. c. 11, 26. And 
28 are inflicted on dyers, who dye any cloths deceit- 

y, and not being dyed throughout with woad, indico 
and mather ; alſo marks ſhall be put to the cloths. dyed, 
Sc.  Dyers in London are ſubje& to the inſpection of the 
Dyers Company, who may appoint ſearchers; and out of 
their limits, juſtices of the peace in ſeſſions to appoint 
them. Oppoſing the ſearchers, incurs 10 J. penalty, by 

t. 13 Geo. 1. c. 24. 

DYKE-REEVE, An officer that hath the care and over- 
ſight of the dykes and drains in fenny countries; as Gf 
Dieping fens, &c. mentioned in the ſtat. 16 & 17 Car. 2 
"WIN 
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DYRGE 
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DYRGE or DIRGE, A mournful ſong over the dead; 
from the Teutonick dyrke laudare, to praiſe and extol, 
whence it is a laudatory ſong. Cowel. 85 
DVTENUM, A ditty or ſong. . —enire cum 
toto ac pleno dyteno, to ſing harveſt home. Paroch. Au- 
tig. 320. | | 


| 
ABALUS, (from the Sax. Eale, Cerviſia, & Hus, Do- 
E. mus) An ale-houſe : In the law of King Alfred we of- 


find this word. 7 
EAT HCK DA, The privilege of aſſiſing and ſelling ale 


and beer. It is mentioned in a charter of King Hen. 2. to 
the abbot of Glaſtonbury. i 

EALDERMAN, (or Ealdorman), Among the Saxons 
was as much as Earl with the Danes. Camd. Brit. 107. 
Alſo an elder, ſenator, Sc. Ealdermen or aldermen, are now 
thoſe that are aſſociated to the mayor or chief officer in 
the common council of a city or borough town. Stat. 
24 H. 8. c. 13. 
398. and Squire's Ang. Sax. Gov. 161, 107, 220, u. and 
257% u. and Lord Lytt. Hift. H. 2. . 2.215. 

EARL, (Sax. Eorle, Lat. Comes) This tis ſaid was a great 
title among the Saxons, and is the moſt ancient of the 
Engliſb peerage, there being no title of honour uſed 
our preſent nobility that was likewiſe in uſe by the Saxons, | 
except this of Earl; which was uſually applied to the 
Firſt in the Royal Line. Veſtegan deriveth this word from 
the Dutch Ear, i. e. Honour, and Ethel, which ſignifies 
Noble: But whence ſoever it is derived, the title Ear! 
was at length given to thoſe who were aſſociates to the | 
King in his council and martial actions; and the method 
of inveſtiture into that dignity was per cincturam gla- 
du, without any formal charter of creation. Dug- | 
dale's Warwickſh. 302. William the Firſt, called the 
Conguerer, gave this dignity in fee to his nobles, annex- 
ing it to this or that county or province; and allot- 
ting them for the maintainance of it at a certain portion of 
money ariſing from the prince's profits, for the pleadings 
and forfeitures of the. provinces. Camd. And formerly 
one Earl had divers ſhires under his government, and had 


See Aldermen, and Black. Com. 1 V. Ed 


E C C 
without profit; as a way through his land, a ſink, or ſuch 
like. Kitch. 105. A perſon may preſcribe to an eaſement 
in the freehold of another, as belonging to ſome ancient 
houſe, or to land, Sc. And a way over the land of ano. 
ther: a gate-way, water-courſe, or waſhing place in ano- 
ther's ground, may be claimed by pre/cription as eaſements. 
But a multitude of perſons cannot preſcribe ; though for 
an eaſement they may plead cuſtom. Cro. Fac. 170. 3 


| Leon. 254. 3 Mod. 294. To alledge an eaſement b 
| ſuevit only, is the beſt way: And tings of neceſſity ſal 


not be extinguiſhed by unity of poſſeſſion; but a way of 
eaſe may be thus extinguiſhed, Lill. Abr. 496. See Bro. 
cription. 

EASTER, Was the name of a goddeſs which the Savon 
worſhipped in the month of April, and fo called, becauſe 
ſhe was the goddeſs of the Eaff. Blount. But in our 
church it is the feaſt of the Paſſover, in commemoration of 
the ſufferings of our Saviour Chrif. 

EASTINT Us, (Sax. Eaft-Tyne) Is an eaſterly coaſt or 
country; alſo the eaſt ftireet, eaſt ſide of a river, S. 
Si fit eſtintus, & , fit northintus amendet Leg. K. 
W. I. 

EAST-INDIA COMPANY, of Merchants, and their 
privileges, began in the reign of Queen Elizabeth, when 
they obtained divers grants and Charters to carry on their 
trade, 20 Eliz.c. 9. The company to have the ſole trade 


by | to the Zaft-Indies; and others trading there without licence, 


ſhall forfeit their ſhips and goods, and double value. 

Inſurance of ſhips and goods trading to India under new 
foreign commiſſions prohibited, e5 Geo. 2. c. 26. 

Many acts of parliament have been made, and many 
new regulations, &'. too numerous to inſert, and too par- 
ticular for a work of this kind : we muſt therefore refer 
— the ſtatutes, and to the Merchants Lawyer. Vol. 1. 

c. 

EAVES-DROPPERS. Perſons that liſten under walls 
or windows, or the eaves of a houſe, to hearken after diſ- 
courſe, and thereupon to frame ſlanderous and miſchie- 
vous tales; are a common nuſance, and preſentable at the 
court-leet ; or are indictable at the ſeſſions, and puniſha- 
ble by fine, and finding ſureties for good behaviour. 
Kitch, of Courts, 20. 1 Hawk. P. C. 132. Black. Con. 
4 V. 169. 


lieutenants under him in every ſhire, ſuch as are now 
ſheriffs ; as appears by divers of our old ſtatutes. Cowel. 
But about the reign of King Jobn and ever ſince, our 
Kings have made Earls of counties, &c. by charter; 
giving them no authority over the county, nor any part 
of the profits ariſing out of it; only ſometimes they have 
had an annual fee out of the Exchequer, Sc. An Earl, 
Comes, was heretofore correlative with comitatus; and 
anciently there was no Earl, but had a ſhire or count 

for his ear/dom; but of late times the number of Earl. 
very much increaſing, ſeveral of them have choſem for 
their titles ſome eminent part of a county, conſiderable 
town, village, or their own ſeats, Sc. Then, beſides 
theſe local Earls; there are ſome perſonal and honorary ; 
as Earl Marſbal of England, and others nominal, who & 
rive their titles from the names of their families. Lex 
Conſtitutions, p. 78. Their place is next to a Marquis, 
and before a Viſcount: And as in very ancient times, 
thoſe who were created Counts or Earls, were of the blood 
royal; our Britiſþ monarchs to this day call them in all 
publick writings, Our moſt dear Couſin: They alſo 
originally did, and ſtill may uſe the ſtyle of Nos. See 
Countee; and the references after the word Ealder- 


man. 

EARNEST. Money paid in part of a larger ſum, or 
part of the goods delivered, on any contract, Sc. which 
being done, by way of earneſt, the property of the goods 
is abſolutely bound by it: And the lender may recover the 
goods by action, as well as the vendor may the price of 
them. And by 29 Car. 2. c. 3. No contract for (ale of 
goods, to the value of 10 J. or more, to be valid, unleſs 
ſuch earneſt is made or given. Black. Com. 2 V. 44), 


448. - 

' EASEMENT, Aifiamentum, from the Fr. Ajſe,(i. e. Com- 
moditas) Is defined to be a fervice or convenience, which 
one neighbour hath of another, by charter or preſcription 


| 


EBDOMADARIUS, An ebdomary or officer appointed 
weekly in cathedral churches, to ſuperviſe the regular per- 
formance of divine ſervice, and preſcribe the particular 


ſinging, praying, Sc. To which e the eb 

at the 3 of his week drew 2 Too a bill — 
ing of the reſpective perſons and their ſeveral offices, cal - 
led tabula; whereupon the perſons there entered were ſtil- 
ed intabulati: This is manifeſted in the ſtatutes of the Ca- 
thedral Church of St. Paul, digeſted by Dr. Ralph Baldeck, 
_ of St. Paul's, anno 1295, MS. penes Joh. Epiſe. 

orw. 

CHEREMORTH or CHEREMORS, (Sax.) Bare, or 
downright murder. Leg. H. 1. c. 12. 

CHEREMURDER, (Apertum Murdrum) Was one of 
thoſe crimes, which by King Henry the Firſt's laws, cap. 
13. Emendari non poſſunt z hoc ex ſcelerum genere fuit nullo 
pretio expiabilium, &c.. Spelm. 

ECCLESIA, (Lat.) Is commonly uſed for that place 
where God is ſerved, which is commonly called a church: 
But in Jaw proceedings, according to Fitzherbert, this word 
intends a parſonage ; for ſo he expreſſes it in a queſtion, 
whether a benefice was eccleſia, five capella, Cc. F. N 
B. 32. 2 Int. 363. | 5 
ECCLESLE SCULPTURA. The image or ſculpture 
of a church in ancient times, which was often cut out ot 
caſt in plate or other metal, and preſerved as a religions 
treaſure or relique; and to perpetuate the memory of ſome 
famous churches. -- Mon. Ang, Tom. 3. p. 309 

ECCLESIASTICAL., Denotes ſomething belonging to 
or ſet apart for the church; as diſtinguiſhed from «vil or 
ſecular, with regard to the world. | 
' ECCLESIASTICAL CORPORATIONS, Are where 
the members that compoſe it are ſpiritual perſons. They 
were erected for the furtherance of religion, and perpetuat- 
ing the rights of the church. Black. Com. 1 479. 

. ECCLESIASTICA- 


duties of each perſon attending in the choir, as to reading, 
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ECCLESIASTI COURTS, Are various, as the 
archdeacon's, the c „the court of arches, of peruliars, 
the prerogatrve, and the great court of appeal in all eccle- 
Gaſtical cauſes, Viz. the court of delegates, appointed by 
the King's commiſſion, under his great ſeal, , Fc. See 
Black. Com. 3 V. 61, Sc. Burn's Eccl. Law. Mood Inflit. 
of Com. Law, and Ougbton's Ordo judiciorum. Allo fee tit. 
Courts Knie Alſo Black. Com. 3 V. 87. 4. 

41 18. . 2 G's 
% . Eoclefiaftical juriſprudence, in the middle ages, 
was much more perfect in its plan, more juſt, and more 
equitable than the civil courts: It therefore became ſuch 
an object of admiration and reſpect, that exemption from 
civil juriſdiction was courted as a privilege, and conferred 
as a reward. Robert. Hift. Emp. Char. V. 1 V. 64, &c. 

ECCLESIASTICAL JURISDICTION. The doctors 
of the civil law, although they be laymen, &c. may exer- 
ciſe ecclefiaſtical juriſdiction, by ſtat. 3) H. 8. c. 17. 

ECCLESIASTICAL LAWS. See Canon, and Courts 
Ecclefiaſtical. | = 

ECCLESIASTICAL PERSONS or ECCLESIASTICS, 
(Ecclefiaſtici) Are church men, perſons whoſe functions 
conſiſt in performing the ſervice, and keeping up the diſ- 
cipline of the Church. See Clergy. 2 

EDESTIA, From Edges,” uſed for buildings ei- 
ant quod ego Adam de M. conceſſi Johanni de B. pro ſervitio 
ſuo totam terram cum edeſtiis, & omnibus pertin, Sc. Ex 
Regiſt. Priorat. de Wormley. 22 5 

EDIA, Aid or Help: Thus Du Freſne interprets it; but 
Cowel ſays it ſignifies Eaſe. 

EDICT, (Ediftum) An ordinance or command; a ſta- 
tute. Lat. Law Dif. | 

EEL-FARES, Are a fry or brood of eels. Stat. 25 H. 
8. 

EFFORCIALITER, Is uſed for military force.— 
Tu ita efforcialiter venis cum equis & armis. Mat. Pariſ. 
Anno 1213. 

EFFRACTORES, (Lat.) Breakers applied to burglars, 
that break open houſes to ſteal. Qui furandi cauſa domus 
effringunt, Sc. MS. 

ESTERS, (Sax.) Ways, walks or hedges. Blount. 

EFFUSIO SANGUINIS, The mul, fine, or penalty 
impoſed by the old Exgliſb laws for the ſhedding of blood; 
which the King granted to many lords of manors: And 
this privilege, among others, was granted to the abbot of 
Glaſtonbury. Cartular. Abbat Glaſton. MS. fol. $4. 


E 1 * 
Sc. Orig. 127. A copyholder not bring 
Gigs AO. ; — the leſſee of a bar CF for one 
or more years may bring it. 4 Rep. 26. And the exe- 
cutors of a leſſee, ſhall have this writ. Lib. Intr. 195. 
In theſe caſes, #jefmeis. is either an actual ejeciment, as 
when the leſſee is actually put out of land let unto him; 
or it is an ejefiment by implication of law, viz. where 
ſuch an act is done by one which doth amount to an egez7- 


-» 


| ment, although he doth not really enter upon the land let, 


and ouſt the leſſee. i Lill. Abr. 496. Anciently writs 
of entry and aſſiſe were the uſual means of recovery of the 
2 of lands, and lay only againſt freehiolders ; 
but anno 14 H. 7. it was reſolved that an habere facias 
Pofſeſſriem would lie to recover the term in ejefiment, and 
the land itſelf. Arrorn. Compan. 1950. The action of 
ejeftione firme was never known to remove a poſſeſſion 
till the reign of King Hen. 8. before which time an ac- 
tion of treſpaſs, quare clauſum fregit, &c. was made uſe 
of: Though in action of treſpaſs, damages were only to 
be recovered; whereas in ejectione firme, the thing or 
term itſelf is tecovered; as well as damages. 3 Leon. 
49. 
But ejecment is now become an action in the place of 
many real actions; as writs of right, formedons, Sc. which 
are very difficult as well as tedious and chargeable : And 
this is the common action for ying of titles, and recover- 
ing of lands, Sc. illegally kept from the right owner; 
though where entry is taken away by diſcents, fines and 
recoveries, diſſeiſins, Sc. EjeAament may not be brought; 
ſo that all titles cannot be tried by this action. Wood's 
Inft. 547, 548: Nor where there is 20 years poſſeſſion 
againſt the claimant. See the ſtatutes of Limitationgggiz, 
St. Merton, 20 H. g. c. 8. St. Weſtm. 1. 3 Ed. 1. c. 
39. 32 H. 8. c. 2. and 21 Fac. 1. c. 16. 

Herein is to be conſidered 


I. For what things an ejettment will lie. 
II. Of the metbod of proceeding in ejettment. . 
I. For what things an ejetiment will lie. We 
Ejeftment ought to be brought for a thing that is cer- 
tain; and if it be of a manor, manerium de A. cam per- 
tinentiis; if of a reftory, reforiam de B. Sc. And fo 
many meſſuages, cottages, acres of arable land, meadow, 
Se. cum pertin. in paroch. Sc. For land muſt be diſtin- 


EGYPTIANS, (Egyptiani) Commonly called Gypfees, 
are by our laws and ſtatutes a counterfeit kind of rogues, 
who diſguiſing themſelves in ſtrange habits, ſmearing 
their faces and bodies, and framing to themſelves a cant- 
ing unknown language, wander up and down; and un- 
der pretence of telling fortunes, curing diſeaſes, and ſuch 
like; abuſe the ignorant common people, by ſtealing and 
pilfering from them every thing that is not too heavy for 
their carriage, and with which they may go off undiſco- 
vered. There are ſeveral ſtatutes for ſuppreſſing thoſe im- 
poſtors; as by ſtatute 22 H. 8. c. 10. Egyptians coming 
into England, are to depart che realm in fifteen days, or 
be impriſoned. And by 1 & 2 P & M. c. 4. If any 
perſon ſhall import any Egyptians into this kingdom, he 
ſhall forfeit 40/. And if the Egyptians remain in England 
above a month, they ſhall be guilty of felony. Alſo con- 
ſorting with Egyptians is made felony by 5 Eliz. c. 20. 
See Black. Com. 4 V. 165. 


EIA (from the Sax. Eg) ſignifies an iſland. Mat. Pariſ. 
Anno 883. See Ey. 1558 5 
EJECTA, A woman' raviſhed or deflowered; or caſt 
the virtuous. Ejectus, a whoremonger. Blount. 
EJECTIONE CUSTODLE, (Zjecimem de Garde) Is a 
writ which lieth againſt him that caſteth out the guardian 
from any land during the minority of the heir. Reg. Orig. 
162. F. N. B. 139. There are two other writs not unlike 
this; the one termed raviſbmeut de garde, and the other: 
droit de garde. . | 

EJECTIONE FIRMA, or EJECTMENT, Is a writ or 
attion that lies for the leſſee for years, who is ejecied before 
expiration of his term, either by the leſſor or a ſtran- 
ger: Al . may be brought by the leſſor againſt 
the leſſee, for rent in arrear, or holding over his term, 


guiſhed, how much of one ſort, and how much of another, 
Sc. Cre. Eliz. 239. 3 Leon. 13. Ejeftment lies of a 
church, as de uno vocat. The pariſb church &, &c. 
And a church is a meſſuage, by which name it may be 
recovered ; and the declaration is to be ſerved on the par- 
ſon who officiates divine ſervice. 11 Rep. 28. 1 Salk. 
256. It lies not of tithes only; but may be of a tectory, 
2 Sc. and the tithes thereto belonging. 2 Daxv. 
752. | 175 5 

It lies De uno meſſuagio five burgagio; but not De uno 

meſſuagio five tenemento, unleſs it have a vocat” A. Sc. to 


| make it good, becauſe of the uncertainty of the word 1. 


nement. 1 Sid. 295. It will lie for a moiety, or third 
part, of a manor or meſſuage, Sc. And for a chamber 
or roorh of a houſe well {et forth. 11 Rep. 55, 59: 3 
Leon. 210. It lieth de domo, which hath convenient cer- 
tainty for the ſheriff to deliver poſſeſſion, Sc. Cn. Fac. 
654. It lies of a cottage or curtilage; of a coal mine, 
Sc. but not of a common, piſcary, Se Cro. Fac. 150. 
For underwood it lies, though a precipe doth not. 2 
Roll. 48a, 483. But for uno clauſo, or uns petia 
terre, &c. without certainty of the acres, and their nature, 
it doth not lie. 11 Rep. 55. 4 Med. 1. It lieth of a 
cloſe, containing three acres of paſture, Sc. Alſo of 
ſo many acres-of land covered with water; though not 
de Aguæ curſu. 2 Cro. 435. 1 Brownl. 242: Zyetmment 
lies for a prebendal- ſtall, after collation to it. Yu. 
— Par. 1. fo. 14. The King and The Biſbop of Lon- 


In this action the law requires, that the thing demanded 
be ſo particularly ſpecified, that the ſheriff may certainly 
know what to give the poſſeſſion of, if the plaintiff ſhould 
recover; for the judgment is in order to execution, and 
the judgment would be vain, if execution could not be 


wy « # * 5 - : 


had of the thing ſpecifically demanded ; but in this action 
the judges did not confine themſelves to thoſe rules. which 
govern the præcipe, but allowed ſome things to be reco- 
vered in this action, which could not be demanded in a 
Fretipe ; becauſe ſince the eſtabliſhment of that real action, 
many things have been added and improved by art, and 


acquired new appellations that are perfectly underſtood 
now by the law, which are not found in the ancient law- 
books; and as men began to contract by new names which 
were not known in the old law, ſo it was reaſonable to 
ſuffer the remedy to follow the nature of ſuch contracts. 


2 New Abr. 168. 


II. As to the method of proceeding. ge 

The method of proceeding in ejettment, is made more 
eaſy than formerly; when a leaſe was to be ſealed and 
delivered on the premiſſes to the leſſee. Sc. In ancient 
times, the ejector in law was any perſon that came upon 
any part of the land, &c. mentioned in the leaſe of 1 
ment, though he were there without any intent to di urb 
the leſſee of the poſſeſſion, after the ſealing of the ejeciment 
leaſe; and ſuch ejeclor was a good ejefor againſt whom an 
action of ejectione firme might be brought to try the title 

of the land in queſtion : but now the law is altered, for 
there is no occaſion for a leaſe to be made and ſealed 
upon the premiſſes to the leſſee, who hath a mind to try 
the title, and to leave the leſſee in poſſeſſion, to be ouſted 
and ejeed by the tenants in poſſeſſion, &. 

As the plaintiff could not ye to recover his lands 
againſt the caſual ejeor, without delivering to the tenant 
in poſſeſſion a declaration, and making him a proper de- 

t, if he thought fit: after this, the Lord Ch. Ju. 
'Rolk mnvented the rule now in uſe; which is, that if the 
defendant comes in the room of ſuch ejefor, he ſhould 
enter into a rule to confeſs leaſe, entry and actual ouſter, 
and inſiſt on the title only. See Attorn. Compan. 170, 


173. 

Tue uſual courſe at this time is to draw a declaration, 
and therein feign a leaſe for three, five, or ſeven years, to 
him that would try the title, and alſo feign a caſual 

ejector or defendant in the declaration, and then ſerve the 
ſame, by delivering a copy thereof to the tenant in-poſ- 
ſeſſion, or his wife, (for a delivery to a ſon or ſervant, &c. 
is not good) and give notice in writing at the bottom for 
him to appear and defend his title; which muſt be read to 
the tenant, and the perſon ſerving it, is to tell him, that if 
he do not procure ſome attorney to appear for him and de- 
fend his title, in default thereof, that he (the defendant) 
will ſuffer a judgment to be had againſt him, whereby he, 
(the tenant) will be turned out of poſſeſſion : the declaration 


being thus ſerved, the tenant is to appear the begining of 


the next term by his attorney, and conſent to a rule to be 


made defendant inſtead of the caſual ejeor, and take upon 


him the defence; wherein he may confeſs a legſe, entry, 


and oufter, and at the trial ſtand upon the title only: 
but if the tenant in poſſeſſion doth not appear and enter 
into the aforementioned rule in time, after the declaration 
ſerved; then on affidavit made of the ſervice of the de-' 


claration, with notice to appear as aforeſaid, the court 
will order that judgment be entered againſt the: caſual 
ejecior by default; and the tenant in poſſeſſion will, by 
an babere oe Poſſeſſionem upon ſuch judgment, be turned 
out of poſſeſſion. 1 Lill. 4 e | 


feſs leaſe, entry and ouſter, it is uſual to call him or 


his attorney, and then call the plaintiff and nonſuit him: 
and upon return of the poſtea, judgment will be given 
But in this caſe, 
coſts; 
for the rule for confeſſing leaſe, entry, and ouſter is to be 
ho taxes coſts upon it to be paid 
| ' paid, the court, 
on affidavit and motion will grant an attachment againſt 


-againſt the caſual ejector. 


1 Salk. 250. 
thou 


the plaintiff be nonſuit, he ſhall not pay any 


*carriedto the ſecond | 
by the defendant; and if the ſame are not 


the defendant; but this is where the defendant appears, 
and not where it goes wholly againſt him by default. 1 
Lill. 503, 54. e eee 

lf the tenant doth appear, having by his attorney filed 
common bail, and entered into the rule abovementioned, 
he is made defendant in the declaration, and put into 
the ſame in the place of the caſual ejefor ; and the 


| 


| 


ſuggeſtion of the death of one of them upo 
judgment ſhall be given for the 
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defendant's” attorney. muſt you Not guilty : and . 
plaintiff's attorney draws up the iſſue, a copy whereof and 
of the declaration is to be delivered to the attorney for the 


defendant ; whereupon notice is given of trial: in order 


to which the venire, Sc. is to be made out and return 

and the record made up by the plaintiff's attorney, be. 
ginning with the declaration; which 3 ſealed, the 
breviate is to be prepared, in which, after a ſhort re- 
cital of the declaration and plea, the plaintiffs title 
is to be ſet forth. After trial the proceedings are a 
in other caſes.” But as to the mode of proceeding, ſee, 
for further inſtructions, the books of practice, now in 
uſe, as Richardſon, Harriſon,' &c. Pratiiſ. Solic. 328, 


T0. 2 
The plaintiff is not allowed to amend his declaration 
in ejetment after delivery; he muſt ſtand by it, or deliver 
a new declaration. As many demiſes may be laid in 3 
declaration, as ſhall be thought fit; and if the plain 
recovers upon one, it is ſufficient for the whole. 3 Lev. 
117, 334. No arreſt is to be made in this action, 23 
now uſually proſecuted. But if there is not any tenant 
in poſſeſſion; as where a houſe or land is empty, and the 
perſon that was laſt in poſſeſſion is run away, ſo that you 
cannot find any perſon to deliver the declaration to, — 
the proceſs muſt be in the old way, by ſealing a leaſe 
upon the ground; and an original is to be ſued out 
againſt the perſon who ejected the leſſee, Sc. And 
herein rules are to be given to plead; though there 
cannot be judgment againſt the caſual ejefor, without 
a motion for that purpoſe, after the rules for pleading 
are out. 1 Lill. 498. See 1 Salk, 235. But note, 
by Stat. 11 Geo. 2. c. 19. J 16. If premiſſes are held at 
a rack rent, and one year's rent being in arrear, the 
tenant deſerts the premiſſes, and there is not any ſuff- 
cient diſtreſs, two juſtices of peace may put the land- 
lord in pofſeſhon. | EROS 
In C. B. the common rule is, that the defendant ſhall 
forthwith appear, and receive a declaration, and therefore 
this ſuperſedes the neceſſity of an original writ; and no 
advantages can be taken for want thereof, unleſs it be in 
a writ of- error ; but when error is brought, an original 
muſt be filed ; and as in the Common Pleas there needs no 
original, ſo in the King's Bench there needs not be a l. 
titat ; but the party is to file a bill of ejement, beſide the 
plea- Roll, if a writ of error be brought before the errors 
are aſſigned; and he muſt file bail before he can pro- 
ceed, Sc. 812 | ; C14 
In ejeciment, where there are divers defendants, and the 
freeholds are ſeveral, no defendant may defend for more 
than is in his on poſſeſſion; and the plaintiff may take 
judgment egainſt his ejector for what remains. 1 Vent. 
55. 2 Keb. 524, 531. And if there are ſeveral de- 
endants in ejectment, that are ſeverally concerned in in- 
tereſt, to whom'the plaintiff delivers declarations; if he 
moves to join them all in one declaration, the court will 
not agree to it, for ſeveral declarations muſt be delivered 
to each of the defendants ; becauſe if any are found Not 
guilty, each of them muſt have a remedy for his coſts, 
SU . 3 0 n | 
In Lord Raymond's Reports, it is held if there are tuo 
defendants in cjecũment, and one of them appears and con- 
feſſes leaſe, entry, and ouſter, but the other doth not ap- 


8 Ii | pear, in that caſe the plaintiff may enter a non pros, or 
If at the trial the defendant will not appear and con- 


retraxit 22 him, and go to trial, and have judgment 
againſt the other defendant, 1 Lord Raym. 717, 118. 
Alſo if an ejeciment be brought againſt two perſons, a 
after iſſue joined, one dies, and a venire is awarded as to 
the two defendants, and à verdict againſt two; — 
r 
for the whole: for tis ſaid — is grounded upon 
torts, which are ſeveral in their nature, and one may be 


found guilty and the other aquitted. Ibid. 


Where one brings ejeciment of land in two par 


and the whole lies in one, he ſhall recover :\ alſo if a per- 
ſon brings ejeciment of one acre in B. and part of it hes 


in A. he ſhall recover for ſuch part as lies in B. And 
if one having title 10 a part only of lands; bringeth a 
ores; elan (i e 024212 eee 
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29. 3 Coo. 13. a Fx 
ben Pond 4 — goal according to the right 


cClaration. Aftlin and Parker, Mic. 32 Geo. 2. per omnes 


ment in ejeciment was againſt the tenant in poſſeſſion, i. e. 
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* for the whole, he ſhall recover his part of the 


A plaintiff | rr | 
which he hath at the time of bringing his action: and one 
who hath title to the land if queſtion, may on motion be 
made a defendant in the action with the tenant in poſſeſ- 
ſion, to defend his title; 1 Nel/. Abr. 694. 1 Lill. 497, 
Se. As the poſſeſſion of the land is primarily in queſtion, 
and to be recovered, that concerns the tenant; and the 
title of che land, which is tried colaterally, that is con- 
cerning ſome other, who-may be admitted to be a de- 
fendant with the tenant : but none other is to be admitted 
a defendant, but he that hath been in poſſeſſion, or re- 
ceives the rents, &c. OR Tat 

When there is a reco in ejeciment, againſt the tenant 
in poſſeſſion, action of treſpaſs may be brought to recover 
the meſne profits of the lands, from the time of the de- 
fendant's entry laid in the declaration: and this action 
may be brought either by the plaintiff in ejeclment, or by 
the leſſor of the plaintiff. In which caſe the plaintiff 
need not prove a title, but it is ſufficient to produce the 
judgment in ejement and the writ of poſſeſſion executed, 
and to prove the value of the profits, and therupon he 
ſhall recover from the time of the demiſe laid in the de- 


ic. on a caſe reſerved. Vide Burrow, part 4. 668. 
Black. Com. 3 V. 205, Bath. Ni. pri. 83. If judg- 


verdict, it does not ſeem neceſſary to prove the writ 
of poſleſſion executed: contra, if againſt the caſual ejector. 
Thorp and Fry. Stra. 5. Bath. Ni. Pri. 83. 
the plaintiff can prove his title accrued before the 
time of the demiſe, and that defendant hath been longer 
in poſſeſſion, he ſhall recover antecedent profits; but in 
fuch caſe defendant will be at liberty to controvert his 
title; Decofla and Atkins, per Eyre Ch. J. Hi. 4 Geo. 2. 
Bath. Ni. Pri. 83. | e | 
The plaintiff in ejeciment is a meer nominal perſon, 
and a truſtee for the leſſor; and if he releaſe the action 
the court may ſet aſide the releaſe, and he ſhall be com- 
mitted for a contempt; ſo likewiſe if he releaſe an action 
brought in his name for the meſne profits. 1 Salk. 260. 
Skinn. 247. It has been held a great abuſe, that nomi- 
nal leſſees in ejeciment were perſons not in being, or not 
known to the defendant; and attornies who have made 
ſuch leſſees, have been ordered to pay coſts, and put to 
anſwer on interrogatories, Sc. Mod. Ca. 30g. If a man 
is made plainti 
and the defendant appearing, the plaintiff therupon be- 
comes nonſuit; after which execution is ſued out againſt 
him; if it appears by his oath that he was made plaintiff 
without his knowledge or order, he ſhall be diſcharged. 
24 Car. B. R. 5 An. 1 Lill. 500. | 
In ejefment, the time of entry of the plaintiff muſt 
be ſhewn, that it may appear, he was not a diſſeiſor, by 
entering on the lands before the commencement of his 
term, Cc. If it appears that the leſſor of the plaintiff had 
not any title at the time of the demiſe, upon which the 
plaintiff declared, this will be fatal: and the court will 
not give leave to alter the declaration as to the rime of the 
demiſe, which would make it a new demiſe. Carth. 179. 
See Cro. Jac. 311. 
As to lands in the leaſe and declaration, Sc. be- 
ing different, and not exactly the ſame, or the term dif- 
ferent from that in the declaration, Sc. See Telv. 166. 
2 Lutw, 963. The declaration muſt aſſign a place where 
the leaſe was made. See Mor, ca. 110, 673. 1 And. 
283. 9 Rep. 78. If there be a verdict and judgment 
aganſt the plaintiff, he may bring another action of treſ- 
paſs and ejectment for the land, it being only to recover 
the poſſeſſion; &c. wherein judgment is not final; and it 
is not like a writ of right, Sc. where the title alone is 
ed. Word's Infl. 547. Tin. 23 Car. B. R. And an 
cement being a mixed action, after a judgment therein 
lain ſome conſiderable time, execution may not be 
upon it without a ſcire fac. for the tenant may be 
Changed, &c. But formerly it was held otherwiſe. Sid. 
351. Comberb, 250. | 


in ejefment without his knowledge, | 
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An ejeflment was brought for non- payment of rent; 
and the court was moved to ſtay proceedings, upon pay- 
ment of the rent and coſts, to be adjuſted by a ſecondary, 
which the court granted; and alſo ordered a new leaſe to 
be made at the defendant's charge. Mich. 8 N. 3. 
FJ7CC0C0ͥ0ò²ꝛ2bjl 20S THO ET 

And by a late ſtatute, in all eaſes between Landlord and 
tenant, when half a year's rent ſhall be in arrear, the land- 
lord, having lawful right to re- enter for non-payment, may 
ſerve a . in ejełument on the tenant, without a 
formal demand or re- entry; or he may affix ſuch decla- 
ration on the door of the demiſed meſſuage, or notorious 
place of the lands, which ſhall be deemed a legal ſervice: 
and upon proof that half a year's rent was due before the 
declaration was ſerved, and no ſufficient diftreſs on the 
premiſſes, the leſſor ſhall have judgment and execution; 
which if the leſſee ſufſer, without paying the arrears and 
coſts, and without filing a bill in equity to be relieved 
within ſix months, he ſhall be barred from all relief, other 
than by writ of error; and the leflor ſhall hold the pre- 
miſles d1icharged from the leaſe : but if the tenant. or 
leflee tender to the leflor, or bring into court the rent in 
arrear, together with coſts, all further proceedings ſhall 
ceaſe; and if the leſſee be relieved in equity, he ſhall en- 
joy the demiſed premiſſes, according to his leaſe, without 
obtaining a new one. See Stat. 4 Geo. 2. c. 28. & 11 
Geo. 2. c. 19. | 8. 

Tenants, to whom declaratiqns in eject ment are generally 
delivered for any lands, Sc. ſhall give their landlords, or 
their bailiffs, notice thereof, under the penalty of three 
years rack rent, to be recovered by action of debt, Ge. 
And the court, where ſuch ejectment ſhall be brought, ſhall 
ſuffer the landlord to make himſelf defendant, by joining 
with the tenant, unto whom the declaration is ff an. 
if he appears; but if not, judgment ſhall be ſigned 
againſt the caſual ejeclor, for want of ſuch appearance: 
but if the landlord ſhall deſire to appear by himſelf, and 


conſent to enter into the like rule, that the tenant, if he 


had appeared, ought to have done; the court may permit 


him ſo to do, and order a ſtay of execution, till they 


make a further order therein. 11 Geo. 2. c. 19. 
If by any intendment a judgment in ejement after a ver- 


dict can be made good, the court will do ir. Morris v. Bar- 


ry, Wilſ. Rep. par. 1. fo. 1. Where the landlord is made 
defendant, the plaintiff muſt prove the landlord's tenants 
in poſſeſſion of the premiſſes in queſtion. Smith on Demiſe 
of Taylor v. Mann. 14. 220. + 

As to the forms of proceſs, Sc. in ejeftment they are 
in the common books of practiſe. | 

See further the lau of Ejectments, by Gilbert. 

EJECTUM, Ejectus maris, quod e mari ejicitur : Jer, 
Jetſom, Wreck, Sc. See Wreck. 

EIGNE, (Fr. aiſne) Eldeſt or firſt born; as baſtard 
eigne, and mulier puiſne are words uſed in our law for the 
elder a baſtard, and the younger lawful born. 

EINECIA, (from the Fr. aiſne, i. e. primogenitus) 
Signifies elderſhip. Statute of 7reland, 14 Hen. 3. See 
Efneſy. | 8 

EIRE, or EYRE, (Fr. eire, viz. iter, as a grand eire, 
that is, magnis itineribus) Is the court of juſtices itinerant ; 
and juſtices in eyre are thoſe whom Brafton in many places 
calls jufticiaris itinerantes. Theſe juſtices, in antient time 
were ſent with a general commiſſion into divers counties 
to hear ſuch cauſes as were termed pleas of the crown : 
and this was done for the eaſe of the people, who muſt 
elſe have been hurried to the King's Bench, if the "cauſe 
were too high for the county court: it is ſaid they were 
ſent but once in every ſeven years. Bra#. lib. 2. c. 11. 
Harms Mirror, lib. 2. The eyre of the foreſt is the juſtice- 
ſeat ; which, by an ancient cuſtom was held every three 
years by the Juſtices of the foreſt, journeying up and down: 
for that purpoſe. Braf. lib. 3. tract. 2. c. 1 & 2. 
Britt. c. 2. Cromp. Juriſd. 156. Manw. par. 1. p. 121. 

ELECTION, (electio) Is when a man is left to his own 
free will to take or do one thing or another, which he 
pleaſes. And if it be given of ſeveral things, he who is 
the firſt agent, and ought to do the firſt act, ſhall have the 
eleclion as if a perſon make a leaſe, rendering rent, ot 


a garment, Sc. the leſſee ſhall have the election, as appr 
41 2h 


| the firſt agent, by the payment of the one, or delivery of | 
the other. Co. Lit. 144. And if A. covenant to pay B. 
a pound of pepper or. ſugar, before Zaſter; it is at the 
eleAion of A. at all times Before Eaſter, which of them he 
wil. but if he pays it not before the faid feaſt, then 
afterwards it is at the election of B. to demand and have 
- which he pleaſeth. Dyer 18. 5 Rep. 59. 11 Kep. 51. 
. If I give to you one of my horſes in my ſtable, there you 
ſhall have the elechion; for you ſhall be the firſt agent, by 
taking or ſeizure of one of them. Co. Lit. 145. If things 
granted are annual, and to have continuance, - the election 
(where the law gives it him) remains to the grantor, as 
well after the day as before: but it is otherwiſe when to be 
performed at once. Bid. When nothing paſſes to the 
Feoffer or grantee before election to have the one thing or 
the other, the election ought to be made in the life of the 
parties; and the heir or executor cannot make the election 
= where an eſtate or intereſt paſſes immediately to the 
feoffee, donee, &c. there eleclion may be made by them, 
or their heirs or executors. 2 Rep. 36, 37. And when 
one and the ſame thing paſſeth to the donee or grantee, 
and ſuch donee or grantee hath election in what manner he 
will take it, there the intereſt paſſeth immediately, and the 
Party, his heirs, Fc. may make election when they will. 
Co. Lit. 145. 2 Danv. Abr. 761. ah 
_ Where the election creates the intereſt, nothing paſſes 
till elefion: and if no election can be made, no intereſt 
will ariſe. Hob. 174. If the election is given to ſeveral 
perſons, there the un eleflion made by any of the perſons 
ſhall ſtand; as if a man leaſes two acres to A. for life, 
remainder of one acre to B. and of the other acre to C. 
Now B. or C. may ele which of the acres he will have, 
and the firſt elefion by one binds the other. Co. Lit. 
145. 2 Rep. 26. If a man leaſes two acres for life, the 
remainder of one in fee to the ſame perſon; and after 
licenſes the leſſee to cut trees in one acre, this is an 
eleftion that he ſhall have the fee in the other acre. 
2 Danv. 162. A real election concerning lands is de- 
ſcendible; and election of a tenant in tail may prejudice 
his iſſue. He in remainder may make an election, after 
the death of tenant for life; but if the tenant for life do 
make election, the remainder-man is concluded. Moor, 
ca. 247, 832. . 11 

A perſon grants a manor, except one cloſe called N. 
and there are two cloſes called by that name, one con- 
taining nine acres, and the other but three acres; the 
grantee ſhall not in this caſe chooſe which of the ſaid 
cloſes he will have, but the grantor ſhall have eleclion 
which cloſe ſhall paſs. 1 Leon. 268. But if one 
grants an acre of land out of a waſte or common, 
and doth not ſay in what part, or how to be bounded, 
the grantee may make his election where he will. 1 Leon. 
30. If a man hath three daughters, and he covenants 
with another, that he ſhall have one of them to diſpoſe of 
in marriage; it is at the covenantor's election which of 
his daughters the covenantee ſhall have, and after re- 
queſt ſhe is to be delivered to him. Moor 72. 2 Danv. 
762. Where there are three coparceners of lands, upon 
partition the eldeſt ſiſter ſhall have the election: though if 
ſhe herſelf make the partition, ſhe loſeth it, and ſhall 
take laſt of all. Co. Lit. 166. | 

In conſideration that a perſon had ſold another certain 
goods, he promiſed to dgliver him the value in ſuch pipes 
of wine as he ſhould chooſe, the plaintiff muſt make 
his election before he brings his action. Style 49. An 
election which of two things ſhall be done, ought not to 
be made meerly by bringing an action; but before, that 
the defendant may know. which he is to do, and it is ſaid 
he is not bound to tender either before the plaintiff hath 
made his choice which will be accepted. 1 Mod. 217. 
1 Nelſ. Abr. 697. | | 
A condition of a bond is, that the obligor ſhall pa 
gol. or twenty kine, at the obligee's eleftion, within ſu 
a time; the obligee at his peril is to make his election 
within the time limited. 1 Lean. 69. Though in debt 
upon bond to pay 101. on ſuch a day, or four cows, at 
the then election of the obligee, it was adjud 
was not enough for the defendant to plead that he was 
always ready, Sc. if the obligee had made his election 


, that it 
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word then, relates to the day of payment, Moor 246 


| 
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| 


things at a day, and he do neit 


1 Nelſ. 694, 695. 5 | 

If a man hath an elefjon to do one of two thin 
and he cannot by any default of a ſtranger, or of himſelf 
or the obligee, or by the act c God, do the one; he muſt 
at his peril do the other. 1 Lill. Abr. 506, 

Where the law. allows a man two actions to recover his 
right, it is at his election to bring which he pleaſeth: and 
when a man's act may work two ways, both ariſing out 
of his intereſt, he hath election given him to uſe it either 
way. Dyer 20. 2 Roll. Abr. 187. Action of treſpaſs 
upon the caſe, or action of treſpaſs vi & armis, may be 
brought againſt one that reſcues a priſoner, at the ele&;n 
of the party damnified by the reſcous. And an action of 
the caſe, or an aſſiſe lies againſt him that ſurcharges a 
common, at the election of him that is injured thereby, 
1 Lill. 504, sog. Alſo for a rent charge out of 5 
there may be a writ of annuity. or diſtreſs, at the elan 
of the grantee: but after the death of the grantor, if the 
heir be not charged, the election to bring annuity ceaſeth. 
Dyer 344. 1 2 

A man was indicted of felony for entering an houſe and 
taking away money, and found guilty, and burnt in the 
hand; after which the perſon who loſt the money brou 
an action of treſpaſs againſt the other for Melting fr 
houſe, and taking away his money; and it was held that 
the action would lie; for though it was at his elefion 
at firſt either to prefer an indictment or bring an action, 
yet by the indictment he had made no election, becauſe 
that was not the proſecution of the party, but of the 
crown. Style 347. N : 

If a bargain and ſale be made of lands, which is in- 
rolled, and at the, ſame time the bargainor levies a fine 
thereof to the bargainee, he hath his election to ey 
one or the other. 4 Rep. 72. A wife hath her clefion whi 
to take, of a jointure made after marriage, or her dower, 
on the death of the huſband, and not before. Dyer 258. 
When a leſſor hath election to charge the leſſee, or his 
aſſignee, for rent; if he accepts the rent of the aſlignee, 
he hath determined his election. 3 Rep. 24. 

If a perſon hath election to pay or perform one of two 
= of them at that day, 
his election is gone: and where a grant is made of two 
acres of land, the one for life, the other in fee, or in 
tail, and before any election the feoffee makes a feoffment 
of both; in this caſe the election will be gone, and the 
feoffor may enter upon which he will for the forfeiture. 2 
Rep. 37. If money on a mortgage be to be paid to a man, 
his heirs, or executors, the mortgagor hath ele40n to pay 
it to either: and if in a feoffment it be to pay to 
the feoffee, his heirs or aſſigns, and he enfeoff another, 
the feoffor may pay the money. to the firſt or ſecond 
feoffee , Sc. Co. Lit. 210. | 

In ſome caſes, where one hath cauſe of ſuit, he may ſue 
one perſon or another at his election; for there is an elec- 
tion of perſons, as well as of things. Dyer 204, 20). 
A man by deed binds himſelf and his heirs to pay 
money, and dies; the obligee may chuſe to ſue the heir, 
or the executors, although both of them have aſſets. 
Poph. 151. One may have election when he hath reco- 
vered a debt, to have his execution by elegit, fieri faciu, 
or cap. ad ſatisfaciendaum; but where he takes an elt, 
and hath no fruit of it, he may reſort to another vrt, 
though the election be entered on record. Hob. 57. 
Dyer 60, 369. There is no election againſt the King in 
his grants, Sc. 1 Leon. 30. And an act becoming 
void, will determine an election. Hob. 152. As to 
election with reſpe& to one action or another, ſee Con. 
Dig. 1 V. tit. Adlion. | 

ELECTION OF. A CLERK OF STATUTES-MER- 
' CHANT, Is a writ that lies for the choice of a erk aſſigned 
to take bonds called fatutes merchant ; and is granted qc 
the Chancery, upon ſuggeſtion that the clerk n LH 
ſigned is gone to dwell at another place, or is under 7 
impediment to attend the duty of his office, or hath not lands 
2 to _—_— his tranſgreſſions, if. he ſhould 
amiſs, Sc. F. N. B. 164. Ss 

' ELECTION OF ECCLESIASTICAL PERSONS. 
There is to be a free election for the dignittes of the church, 


for, he ought to tender both at the day, by reaſon the 


by 9 Ed. 2. c. 14. And none ſhall diſturb any perſon —— 
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free echten: on pain of grea forfeiture, If any perſon, ) deliver all the goods and chat (except the beaſt of the 


a voice in elections, take any reward for an elec- 
= make church, college; ſchool, Sc. the election ſhall 
be void: and if any of ſuch ſocieties reſign their places to 
others for reward, they incur a forfeiture of double the ſum; 
and the party giving it, and the party taking it, is unca- 
pable of ſuch place. Stat. 31 Eliz. c. 6. Election of Bi- 

Vide Biſbops. N ; 
Tic Of AVERDEROR OF THE FOREST, 
(eleftione viridariorum forefie) Is a writ which lies for the 


choice of a verderer, where any of the verderers of the fo- 


reſt are dead; or removed from their offices, &c. It isdi- 
rected to the ſheriff; and, as appears by the ancient writs 
of this kind, the verderer is to be elected by the freeholders 
of the county in the ſame manner as coroners. New Nat. 

. 366. 
er ION OF MEMBERS OF PARLIAMENT. 
See Parliament. 

ELEEMOSYNA, Alms; dare in puram & perpetuam 
eleemoſynam, to give in pure and perpetual alms, or frank- 
alnoigne; as lands were commonly given in ancient times 
to religious uſes. Cel. | 

ELEEMOSYNARY CORPORATIONS, Are corpo- 
rate bodies appointed over hoſpitals, c. conſtituted for 
the perpetual diſtribution of the free alms, or bounty of the 
founder of them. Black. Com. 1 V. 471. 

ELEEMOSYNA REGIS, or eleemoſyna aratri, Is a pen- 
ny which King tbelred ordered to be paid for every plough 
in England, towards the ſupport of the poor : it is called 

emoſyna Regis, becauſe it was at firſt appointed by the 
King. Leg. Æthelred. cap. 1. 
ELEEMOSYNARIA, The place in a religious houſe, 


where the common alms were repoſited, and thence by the 


almoner diſtributed to the poor. 


ELEEMOSYNARIUS, The almoner or peculiar officer 


who received the eleemoſynary rents and gifts and in due 
method diſtributed them to pious and charitable uſes. 
There was ſuch a chief officer in all the religious houſes : 
and the greateſt of our Engliſh b;bops had anciently their 
almoners, as now the King hath. Linwood's Provincial, 
lib. 1. tit. 12. See Almoner. | 

EELEEMOSYNZ, Hath been uſed for the poſſeſſions 
belonging to churches. Blount. + a 

ELEGIT, (from the words in it, elegit bi liberari) Is a 
writ of execution that lies for him who hath recovered debt 
or damages, or upon a recognizance in any court, againſt 
one not able in his goods to ſatisfy the ſame ; directed to 
the ſheriff, commanding him to make delivery of a moie- 
ty of the party's land, and all his goods, beaſts of the plough 
excepted. And the creditor ſhall hold the faid moiety of 
the land ſo delivered unto him, until his whole debt and 
damages are paid and ſatisfied ; and during that term he is 
tenant by elegit. Orig. 299. Co. Lit. 289. Upon 
an elegit, the ſheriff is to deliver one half of all houſes, 
lands, meadows and paſtures, rents, reverſions, and he- 
reditaments wherein the defendant had any ſole eſtate in 
fee, or for life, into whoſe hands ſoever the ſame do after- 


wards come ; but not of a right only to land, an annuity, 


copyhold lands, Cc. Dyer. 206. 7 Rep. 49. Plowd. 
224. This writ is given by the"ſtatute of Vim. 2. 13 
El. 1. c. 18. And by it, the plaintiff, &c. elects omnia 
bona & catalla of the defendant, preter boves & afros de ca- 
Tuca ſua; and alſo a moiety of all the lands which the de- 
fendant had at the time of the judgment recovered : but it 
ought to be ſued within a year and a day after the judg- 
ment, F. N. B. 267. 

But tho? by this ſtatute, the lands of the debtor are 
made liable, as well as his perſonal eſtate ; yet if the cre- 
(itor takes out an elegit, and it appears to the ſheriff, that 
there are goods and chattels ſufficient of the debtor's, to ſa- 
tixfy the debt, he ought not to extend the lands. 2 Inft. 
:95. But an elegit executed upon goods only, is not a 
ſeri facias, for a fieri facras is executed by ſale by the ſhe- 
uff, but the elegit by the appraiſement of the goods by a 
1 delivery to the party. 1 Sid. 184. 1 Lev. 92. 
Keb. 105; 261, 465, 556, 692. 

a Upon this writ, the ſheriff is to impanel a jury, who are 
_ inquiry of all the goods and chattels of the debtor, 
to appraiſe the ſame, and alſo to inquire as to his lands 
tenements; and upon ſuch inquiſition the ſheriff is to 


plough) and a moiety of the lands to the party, and muſt 


have found the ſeiſin and value of the land, the ſheriff, 
and not the jury, is to ſet out and deliver a moiety there- 
of to the plaintiff, by metes and bounds. Cro. Car. 
19: | | 

: All writs of execution may be good, thougli not return- 
ed, except in elegit ; but that muſt be returned, becauſe 
an Iquidtion is to be taken upon it, and that the court 
may judge of the ſufficiency thereof. 4 Rep. 65; 74. It 
has been ruled, that if more than a moiety of the lands is 
delivered on an elegit by the ſheriff, the ſame is void for 
the whole. Sid. 91. 2 Salk. 564. And the ſheriff can- 
not ſell any thing, but what is found in the inquiſition; and 
therefore if he ſell a term for years, &c. miſ-recited in the 
inquiſition, as to the commencement thereof, the fale is 
void. 4 Rep. 74. 4 

In debt upon bond, the defendant before the trial 
conveyed his lands to another, Sc. but he himſelf took 
the profits; notwithſtanding this conveyance a moiety 
of his lands was extended on an elegit, Dyer 294. 3 
Rep. 78. If two perſons have each of them a judgment 
againſt one debtor, and he who hath the firſt judgment 
brings an elegit, and hath the moiety of the lands deli- 
vered to him in execution ; and then the other judgmenr 
creditor ſues out another elegit, he ſhall have; only a 
moiety of that moiety, which was not extended by the firſt 
judgment. Cro. Eliz: 483. But this is contrary to the 
year- book 10 Ed. 2. where twas held, that the intire 
moiety left ſhould be delivered in exeeution. 1 NVelſ. Abr. 
698. 
*When lands are once taken in execution on an elegit, 
and the writ is returned and filed, the plaintiff ſhall have 
no other execution. 1 Lev. 92. And if the defendant 
hath lands in more counties than one, and the plaintiff 
awards an elegit to one county, and extends the lands up- 
on the elegit, and afterwards files the writ, he cannot after 
that, ſue out an elegit into the other counties: but he may 
immediately after entry of the judgment upon the judg- 
ment-roll, award as many elegits, into as many counties 
as he thinks fit, and execute all, or any of them, at his 
pleaſure. 1 Lill. Abr. 509. Cro. Fac. 246. And it has 
been held, that a perſon may have ſeveral elægits into ſeve- 
ral counties, pr the intire ſum recovered ; or that he may 
divide his execution, and have it for part in one county, 
and part in another. Moor 24. 

A man had lands in execution, upon an elegit, and af- 
terwards moved for a new elegit, upon proof that the de- 
fendant had other lands, not known to the creditor, at the 
time when the execution was ſued out; and it was adjudg- 


the ſheriff, he could not afterwards have a new elegit; but 
when the ſheriff returns the writ, he may waive it, and 
then have a new extent. Cro, Elz. 310. 1 Nelſ. Abr. 


699. Sed fu 
If the defendant dies in priſon, fo that there is no exe- 
cution with ſatisfaction, the plaintiff ſhall have an elegir 


an elegit be evicted by a better title, the plaintiff may take 
out a new execution, 4 Rep. 66. Where one having 
land by elegit, is wholly evicted out of it, he may have 
a further execution, either againſt the defendant's lands 
or goods, as he might have had at firſt; ſave only, he 
muſt bring a ſcire facias againſt the defendant, or him that 
comes in under him; but if the eviction be of part of the 
land, or for a time only, ſo that the plaintiff may take his 
full execution by holding it over ; there he cannot have 
any new execution, by the ſtatute 32 H. 8. c. 5. 2 Shep. 
116. 

After a void elegit ſued out and filed, a new writ may 
be had: and if one ſue an elegit upon a recovery, and 
the ſheriff returns that he hath made inquiſition of the 
lands of the defendant, by twelve jurors; but he cannot 
deliver the moiety to the party, according to the writ, 


for that all the land is extended to another on a ſtatute; 
the plaintiff ſhall have a cap. ad ſatigfaciend. Roll. Abr. 


Where 


905. 


return his writ, in order to record ſuch inquiſition in that 
court, out of which the elegit_ iflued : and when the jury 


ed, that if he had accepted of the firſt by the delivery of 


afterwards. 5 Rep. 86. And if all the lands extended on 
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WM Where an elegit is ſued upon a judgment, the levying of 
goods thereon for part only, is no impediment, but the 
aintiff may bring another a + pro refiduo, and take the 
ds. 1 Leu. 92. On a nibil returned upon an elqgit, 
there may be brought a capias ad ſatisfaciendum, or eri 
facias. i Leon. 196. And an elegit may be ſued, after a 
fieri facias returned nulla bona, or where part is levied by 
it; and after a capias ad ſatisfaciendum returned non eft in- 
ventus. Hob. 57. Es 
If on recovery by writ of debt, a fiert factas is ſued out, 
and the ſheriff return nulla bona; then the plaintiff ſhall 
have a capias or elegit, Sc. Terms de Ley. There is an- 
other ſort of elegit upon adjudging execution againſt terte- 
nants, whereon only a moiety of the lands, againſt which 
execution is awarded, is extended by the ſheriff; and no- 
thing is mentioned therein of any goods and chattels. id. 
A perſon in execution was ſuffered to eſcape, and then he 
died; the land which he had at the time of the judgment 
may be extended, by elegit, upon a ſcire facias brought 
againſt his heir; as tertenant. er 271. 
A man may have an aſſiſe of the land which he hath in 
execution by elegit, if he be deforced thereof. Stat. Meſim. 
2. c. 18. And if tenant by elegit alien the land in fee, 
Sc. he who hath right ſhall have againſt him and the a- 
lienee an aſſiſe of novel diſſeiſin. Ibid. At a trial at bar 
in C. B. the court delivered for law, that where lands are 
actually extended, and delivered upon an elegit, a fine le- 
vied on thoſe lands, and nonclaim, will bar the intereſt of 
the tenant by elegit ; and upon the inquiſition found, the 
party is in poſſeſſion before a entry, for in ſuch caſe 
may bring an ejectment, or treſpaſs, &c. 1 Mod. 
217. hy 
If tenant by elegit, be put out of poſſeſſion before he 
hath received ſatisfaction for his debt, by the heir at 
law, Sc. he may bring action of treſpaſs, or re-enter 
and hold over till ſatisfied: but after ſatisfaction re- 
ceived, the defendant may enter on the tenant by elegrt. 
4 Rep. 28, 67. Tenants by elegit, ſtatutes-merchant, 
Sc. are not puniſhable for waſte by action of waſte ; but 
the party, againſt whom execution is ſued, is to have a 
writ of venire facias ad computandum, &c. and there the 
waſte ſhall be recovered in the debt : though 'tis ſaid there 
1s an old writ of waſte in the Regiſter, for him in reverſi- 
on againſt tenant by elegit, committing waſte on lands 
which he hath in execution, 6 Rep. 379. New Nat. Br. 

130. On tenant by elegr's accounting, if the money re- 
covered by the plaintiff is levied out of the lands, the de- 
fendant ſhall recover his land; and if more be received by 
waſte, Sc. he ſhall have damages. Terms de Ley. See 
. Execution. See Black. Com. 2 V. 161. 3 J. 418. 
4 V. 419. 

ELF-ARROWS, Were flint- ones ſharpened on each 
fide in ſhape of arrow beads, made uſe of in war by the 
ancient Britains; of which ſeveral have been found in Eng- 
land, and greater plenty in Scotland, where tis ſaid t 
common people imagine they drop from the clouds. 

ELISORS, To impanel juries, Sc. See Eſliſors. 

ELKE, A kind of yew to make bows of. Stat. 32 H. 
8. cap. 9. Alſo the name of the wild beaſt · ſome what 
like a deer. 5 

ELOINE, (from the Fr. eſloigner) Signifies to remove 
or ſend a great way off: in this ſenſe it is uſed by the ſta- 
tute; if ſuch as are within age be eloined, ſo that they can- 
not come to ſue perſonally, their next friends ſnall be ad- 
mitted to ſue for them. 13 Ed. 1. cap. 15. 

ELONGA TA, Is a return of the ſheriff that cattle are 
not to be found, or removed, ſo that he cannot make de- 
liverance, Sc. in replevin. 2 Lill. Abr. 454, 458. 

* ELOPEMENT, (derived from the Belg. E, viz. ma- 
trimonium & loopen, currere) Is where a married woman, of 
her own accord, goes away and departs from her huſband, 
and lives with an adulterer. A woman, thus leaving her 
huſband, is ſaid to elope; and in this caſe, her huſband 
is not obliged to allow her any alimony out of his eſtate ; 
nor ſhall he be chargeable for neceſlaries for her, as wear- 

ing apparel, diet, lodging, Sc. And where the fame is 
notorious, whoever gives her credit, doth it at his peril : 
but on elopement, the putting a wife in the Gazette, or 
other news- paper, is no legal notice to perſons in general 
not to truſt her; though perſonal notice to particular per- 


768. 
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ſons given by the huſband, will be good not to be 

able to them, 1 Roll. 350. 1 Vent. 42. By Stat. 13 £4 
1. cap. 34. If the wife goes away from the huſband, and 
tarrieth with the adulterer, without returning and being = 
conciled to her huſband, this continual elopement forfeit 
her dower ; according to theſe old verſes: 


Sponte virum nulier fugiens, adultera fafa. 
Dote ſua careat, niſi ſponſo ſponte retracta. 


Action lies againſt the adulterer for carrying away ano- 
ther perſon's wife, and detaining her; and large da. 
— are uſually given in theſe caſes to the injured huc. 
| ELY, A royal franchiſe or er 


tine. See 

and Black. Com. 1 V. 118. 3 V. 7 1 1 0 

EMBARGO, A prohibition. upon ſhipping, not to gy 
out of any port, on a war breaking out, e. 

EMBLEMENTS, from the Fr. emblavence de bled, wiz. 
corn ſprung or put up above ground) Signify properly the 
prone of ſown land : but the word is ſometimes uſed more 
argely, for any products that ariſe naturally from the 
ground, as graſs, Kult, Sc. In ſome caſes he who foy- 
ed the corn ſhall have the emblements; and in others not: 
a leſſee at will ſows the land, he ſhall have the emblement:, 
though if the leſſee determines the will himſelf, he ſhall 
not have them, but the leſſor. 5 Rep. 116. If leſſee at 
will ſows the land with grain, or other thing yielding an- 
nual profit, and the leſſor enters before ſeverance; yet the 
leſſee ſhall have it : but where the leſſee plants young fruit- 
trees, or other trees, or ſows the land with acorns, Ge. 
he ſhall not have theſe; and if ſuch tenant by good huſ. 
bandry make the graſs to grow in greater abundance; or 
ſow the land with hay-ſeed, by which means it is increa(- 
ed, if the leſſor enters on the leſſee, the leſſee ſhall not 
have it, becauſe graſs. is the natural profit of the ſail. Ca. 
Lit. 55, 56. | 

Where tenant for life ſows the land, and dies, his 


executors ſhall have the emblements, and not the leſſor or 


him in reverſion; by reaſon of the uncertainty of the 
eſtate. Cro. Elz. 463. And if a tenant for life plants 
hops, and dies before ſeverance, he in reverſion ſhall not 
have them, but the executors of tenant for life. Cre. 
Car. 515. If tenant for years, (if he fo long live) fow 
the ground and die before ſeverance; the executor of 
the leſſee ſhall have the corn: and where leſſee for life 
leaſes for years, if the leſſee for years ſow the land, and 
after leſſee for life dies before ſeverance, the executor of 
leſſee for years ſhall have the emblements. 2 Danv. Abr. 


But if tenant for life ſows his land with corn, and 
afterwards grants over all his eſtate and right to another; 
if the grantee dies before ſeverance, it is ſaid his execu- 
tors ſhall not have the corn, but he in reverſion. Cr. 
Eliz. 464. If tenant for years ſow ground, and before his 
corn is ſevered, the term which is certain expires; the leſ- 
ſor or he in reverſion ſhall have the emblements; but he 
muſt firſt enter on the lands. 1 Lill. Ar. 511. A leſſee 
for life or years ſows the lands, and after ſurrenders, &c. 
before ſeverance, the lefſ6r ſhall have the corn. 2 Dan. 
764. If there be leſſee for years upon condition that if he 
commit waſte, Sc. his eſtate ſhall ceaſe; if he ſows the 
und with corn, and after doth-waſte, the leſſor 

ve the corn. Co. Lit. 55. And where a lord enters 
on his tenant for a forfeiture, he ſhall have the corn on the 
ground. 4 Rep. 21. 

A feme — me for her widowhood ſows the land, 
and before' ſeverance takes huſband, ſo that her m__ 
determined, the lord ſhall have the emblements. — 
511. Though if ſuch a feme copy holder durante 4? 
zate, leaſes for one year according to cuſtom, and the — 
ſee ſows the land, and afterwards the copyholder 65 
huſband, the leſſee ſhall have the corn. 2 Daub. lit 
If a huſband hold lands for life, in right of his W! 
and ſow the land, and after ſhe dies before ſeverance, © 
ſhall have the emblements. Dyer 316. 1 Nel/. Abr. 7 in 
And where the wife hath an eſtate for years, life, 14 © 
fee, and the huſband ſows the land, and dieth, bis - 1 
cutors ſhall have the corn. 1 NU 702. But if the h 
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J Hier corn, and dies before ripe; the wife and 
— — hall have the corn, ſhe being the furviv- 


ing jointenant. Co Lit. 199. | 2 2 
| When na Widow is ended of lads own, te gen hve 
emblements, and not the heir. 2 Inf. 81. And a te- 
_ dower may diſpoſe of corn ſown on the ground; or 
it may go to her executors, if ſhe die before ſeverance. 2 
41. 80, 81. And if a parſon ſows his glebe, and dies, 
his executors” ſhall have the corn: likewiſe fuch parſon 
may by will diſpoſe thereof. 1 Roll. Abr. 655. Stat. 28 
H. 8. cup. 11. | A MANS MG 
If tenant by ſtatute-merchant ſows the land, and before 
ſeverance caſual profit happens, by which he is ſatisfied, 
yet he ſhall have the corn, Co. Lit. 55, Lands fown are 
delivered in execution upon an extent, the perſon to whom 
delivered ſhall have the eorn on the ground. 2 Leon. 54. 
And judgment was given againſt a perſon, and then he 
 fowed'tiie land, and brought a writ of error to reverſe the 
it; but it was affirmed; and adjudged that the re- 
coverer ſhalttave rhe corn. 2 Bull. 213. . 
If a diſſeiſor fows the land, and afterwards cuts the corn, 
but before tis carried away, the diſſeiſee enters; the diſ- 
ſeiſee ſhall have the corn. Dyer 31. 11 Rep. 52. A 
perſon ſeiſed in fee of land dies, having a daughter, and his 
wife priviment with a fon; the daughter enters and 
ſows the land, and before ſeverance of the corn, the ſon is 
born; in this caſe the daughter ſhall have the corn, her ef- 
tate being lawful, and defeated by the act of God; and it 
is for the publick good that the land ſhould be ſown. Co. 


Lit. 35. | hs | | 

A Ts ſeiſed in fee-fimple fows land, and then deviſes 
the land by will, and dies before ſeverance; the deviſee 
ſhall have the corn; and not the deviſor's executors. 
Winch. 52. Cro. Eliz: 61. If a perſon deviſes his lands 
ſown, and ſays nothing of the corn, the corn ſhall go with 
the land to the deviſee : and when a man, ſeiſed of land, 
ſows it, arid dies without will, it goes to the executor, and 
not the heir. x Lill. 512. A deviſee for life dies, he in 
remainder ſhall have the emblements with the land. Hob. 


132, | e 

Tenant in fee ſows the land, and deviſes it to A. for 
life, remainder to B. for life, and dies; A. dies before 
ſeverance, B. in remainder ſhall. have the corn, and not 


the executor of the firſt tenant for life. Co. Elix. 61, 


464. Where there is a right to emblements, ingreſs, egreſs 
and regreſs are allowed: by law, to enter, cut and carry 
them away, when the eſtate is determined, Sc. 1 Inf. 


EMBLERS DE GENTZ, (Fr..) A ſtealing from the 
people: The word occurs in our old rolls of parliament.— 
——— Whereas divers murders, emblers de gentz, and rob- 
beries are committed, Sc. Rot. Parl. 21 Ed. 3. u. 62. 

EMBRACEOR, (Fr. embraſour) Is he that when a mat- 
ter is in trial between party and party comes to the bar 
wich one of the parties, having received ſome reward fo to 
do, and ſpeaks in the caſe; or privately labours the jury, 
or ſtands in the court to ſurvey and overlook them, where- 
by they are awed or influenced, ot put in fear or doubt of 
the matter. Star. 19 H. 7. cap. 13. And the penalty of 
this offerice is 20 J. and imp 
the juſtices, by the ſaid ſtatute: alſo a perſon may be pu- 
niſhed by fine, gc. on indictment at Common law, as well 
as by action on the ſtatute. Com. Law Com. Plac d. 186. 
But lawyers, attornies, c. may _ in the caſe for their 
chents, and not be embraceors - allo the plaintiff may labour 
the jurors to appear in his own cauſe; but a ſtranger muſt 
= do it: = the bare writing a * a perſon, or pa- 

requeſt for a juror to a „ not by the party himſelf 
hath been held within this — againſt — and 
maintenance. 1 425 69. Hob. 294. 1 Nuund. 391. 
I the ' himſelf in a juror, or promiſe any re- 

or his appearance, then the is likewiſe an em- 
braceer. And a juror may be guilty of embracery, where 
he by indirect practices gets himſelf ſworn on the :ales, to 
ſerve on one fide. 1 Lill. 513. There are divers ſtatutes 
relating to this offence and maintenance, as 5 Ed. 3. c. 10. 
34 Ed: Z. c. g. 32 H 8.c. 9, Ce. | 
EMBRACERY, Is the act or offence of embraceors : and 
1 to influence a jury, or any way incline them to 
more favourable to the one fide tie other, by pro- 
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riſonment, at the diſcretion of 
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miles threatenings, money, treats; c. whether the ju- 
rors, upon whom any ſuch attempt is made; gwe any ver- 
dict or no, or whether the verdict paſs on his fide or not; 
this is embracrry. I Inſt. 369. Noy's Rep. 102. 
EMBRING DAYS, (from embers, cineres) So called ei- 
ther becauſe our anceſtors, when they faſted, ſat in aſhes, 
or ſtrewed them on their heads, are thoſe which the anci- 
ent fathers called Quatuor Tempora'jejunit, and of great an- 
tiquity in the church: they are obferved on ZYedne/day 
Friday and Saturday next after Quadrageſima Sunday, (or t 
firſt Sunday in Lent) after H/birfunday, Holyrood day in Sep- 
tember, and St. Lucy's day about the middle of December. 
Theſe days are mentioned by Britton, cap. 52. and other 
writers; and particularly in the Szar. 2 & 3 Ed. 6. c. 19. 
and are kept with great zeal by the Roman Catholicks ; 
our almanacks call them the Ember Weeks. 8 
EMBROIDERY. By the Sar. 22G. 2. c. 36. No 
foreign embroidery, or gold or ſilver brocade, fhall be im- 
ported, upon pain of being forfeited and burnt, and pepal- 
ty of 100 l. for each piece. No perſon ſhall ſell or expoſe 
to ſale any foreign embroidery, gold or filver thread, lace, 
fringe, brocade, or make up the fame into any garment 
upon pain of having it forfeited and burnt, and penalty ot 
100 J. All ſuch embroidery, Sc. found, may be ſeized and 
burnt, and the mercer, &c. in whofe cuſtody it was found, 
ſhall forfeit roo, | | . 
EMENDALS, (emenda) Is an old word ſtill made uſe of 
in the accounts of the ſociety of the Inner Temple ; where 
ſo much in emendals at the foot of an account, on the ba- 
lance thereof, fignifies ſo much money in the bank or 
ſock of the houſes, for reparation of loſſes or other emer- 
_ occaſions: quod in reflaurationem damm tribujtur. 
peim. | 3 e 
EMENDARE, Emendam ſolvere, To make amends for 
any crime or treſpaſs committed. Leg. Edu. Confeſſ. c. 
35. Hence a capital crime, not to be atoned by fine, was 
ſaid to be inemendabile. Leg. Canut. p 24. 
EMENDATIO, Hath been uſed for the power of amend- 
ing and correcting abuſes, according to ſtated rules and 


meafures; as emendatio panni, the power of looking to the - 


afſize of cloth, that it be of juſt meaſure; emendatio panis 
& 'cervifie, the aſſizing of bread and beer, Sc. a privi- 
lege granted to lords of manors, and executed by their of- 
ficers appointed in the court-leet, Sc. Ad ns ſpettat - 
emendatio pan & panis & cervifie, & quicquid regis 
eft, excepto murdreds & latrocinio, &c. — Paroch. Antiq. 


196. | | 
| EMERALDS. Exempt from duties, by 6 Gee. 2: c 7. 


- — ig a jury, Ponere in afſiſes & juratis, &c. See 
mpanel. I | | 

EMPEROR, (imperator) The higheſt ruler of large king- 
doms and territories, a title anciently given to renowned 
and victorious generals of armies, who acquired great 
power and dominion. And this title is not only given to 
the Emperor of Germany, as Emperor of the- Romans; but 


| was formerly belonging to the Kings of England, as appears 


by a chatter of King Edgar, viz. Ego Edgarus Anglorum 

Baſileus, omniumque Regum [nſularum Oceani gue Britan- 

niam circumjatent, c. Imperator & Dominus. 
ENBREVER. (Fr.) To write down in ſhort. Britton. 


ENCHESON, A | French word uſed in our law books 
and ſtatutes, ſiguifying as much as occaſion, or the cauſe 
or reaſon wherefore any thing is done. Stat. 5" Ed 3. 


3 
& ENDEAVOUR. Where one who has the uſe of his rea- 
ſon endeavours to commit felony, c. he ſhall be puniſhed 
by'our laws, but not to that degree as if he had actually 
committed it: as if a man aſſault another on the highway 
in order to a robbery, but takes nothing from him, this is 
not puniſhed as felony, becauſe the felony was not accom- 
Pliſhed.; though as a miſdemeanor, it is liable to fine and 
impriſonment. 3 1nft. 68, 69, 161. 11 Rep. 98. d 
in this caſe the offender ſhall be tranſported, by a Top 
tute, J Geo. 2. cap. 21. Vide 'Intendment. | 
ENDOWMENT, Signifies the beſtowing or aſſuring of 
dower on a woman; but it is ſometimes uſed metaphori- 
cally for the ſettling a proviſion upon a parſon, or build- 
ing of a church or chapel; and the ſevering a ſufficient 


portion of tithes, Sc. for a vicar, towards his perpetual 
| 4K maintenance, 
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maintenance, when the benefice is appropriated. 
R. 2. c. 6. 4 H. A. cap. 12. r ; | 
- ENEMY, (inimicus) Is properly an alien or foreigner, 
who in a publick capacity, and in an hoſtile manner, in- 
vades any kingdom or country; and whether ſuch: perſons. 
come hither by themſelves, or in company with Engliſb 
traitors, they cannot be puniſhed as*traitors, but ſhall be 
dealt with by martial law. H. P. C. 10, 15. 1 Hawk. 
35. +» But the ſubjects of a foreign prince coming into Eng- 
land, and living under the protection of the King, if they 
take up arms, c. againſt the government, they may be 
N as traitors, not as alien enemies. 1 Hawk. ibid. 
If a 

ty of an eſcape; as he would have been if ſubjects had 
made the reſcue, when he might have a legal remedy a- 
gainſt them. 2 Hawk. 130. Adhering to and ſuccouring 
the King's enemies. See Treaſon. 


* 


ENFRANCHISE, (Fr. enfranchir) To make free, or 
incorporate a man in any ſociety, Sc. It is alſo uſed 
where one is made a free denizen, which is a kind of incor- 
poration in the commonwealth. | | 

ENFRANCHISEMENT, 


T, (. from franchiſe, i. e. li- 
berius) Is when a perſon is incorporated into any ſociety, or 
body politick, and ſignifies the act of incorporating. He 
that by charter is made a denizen, or freeman of England, 
is ſaid to be enfranchi/ed, and let into the general liberties 
of the ſubjects of the kingdom: and he who is made a ci- | 
tizen of London, or other city, or free burgeſs of any town 

corporate, as he is made partaker of thoſe liberties that ap- 


pertain to the corporation, is in the common ſenſe. of the 


word a perſon enfranchi/ed. So Villein was enfranchi/ed, 
when he was made free by his lord, and rendered capable 
of the benefits belonging to freemen. And when a man 
is enfranchiſed into the freedom of any city or borough, he 
hath a freehold in his freedom during lies and may not, 
for endeavouring any thing only againſt the corporation, 
loſe and forfeit the ſame. 11 Rep. 91. | 

+ ENGLECERY, or ENGLESCHIRE, (Engleceria) Is an 
old word ſignifying the being an Engliſhman. When Canu- 
tus the Dane came to be King of England, he at the requeſt 
of the nobility ſent back his army into Denmark, but kept 
ſome Danes behind to be a guard to his perſon; and he 


made a law for the preſervation of his Danes (who were 


often privately made away by the Engliſb) that. if an Eng- 
tſbman killed a Dane, he ſhould be tried for the murder; 
or if he eſcaped, the town or hundred where the fact was 
done, was to be amerced fixty-fix marks to the King: fo 
that after this law, whenever a murder was committed, it 
was neceſſary to prove the party ſlain to be an Engliſhman, 
that the town might be exempted from the amercement ; 
which proof was called Englecery, or Engleſchire. And 
whereas if a perſon were privately ſlain, he was in ancient 
time accounted Francigena, which word .comprehended 
every alien, eſpecially the Danes: it was therefore, that 
where any perſon was murdered, he ſhould be adjudged 


Francigena, unleſs Englecery were proved, and that it was 


made manifeſt he was an Engli/bman. The manner of 
proving the perſon killed to be an Engliſhman, was by two 
witneſſes who knew the father and mother, before the co- 
roner, Fc. Bradt. lib. 3. tract. 2. cap. 15. Hleta, lib. 
I. c. 30. 7 Rep. 16. This Englecery, by reaſon of the 


great abuſes and trouble that afterwards were perceived to 


grow by it, was utterly taken away by Stat. 14 Ed. 3. ft. 
. | 


courts of juſtice, to be in Enghſb. 4 Geo. 2. c. 26. And 
. Tee 5 Geo. 2. c. 27. 6 Geo. 2. c. 14. 
ENGLISHMEN, The names of, to be certified into 


the Chancery who are abroad in Holland and Flanders, Sc. 
Stat. 14 8 

| the taking poſſeſſion of lands or tenements, where a man 
- ENGRAVERS, That ſhall invent, deſign and engrave 
prints, to have the ſole right of printing them for fourteen 
years, which ſhall be engraved with the names of thepro- 


and ſhall pay ſuch impoſitions as aliens do. 
is H. 8. c. 4. | 


prietors; and others copying, and felling ſuch prints, 
though by varying, Sc. without their conſent, ſhall for- 
feit 51. for every print, and alſo the plates and ſheet, c. 
Sat. 8 Geo. d. 6. 13. 5 | 
ENHANCE, To raiſe the price of goods or merchan- 
dize. . See. Fofeſlallert. 5 


* 


Stat. 15 | 


r limited, and tied to certain conditions, at the 


priſoner be reſcued by enemies, the gaoler is not guil- |. 


| tain who hath right to his action. 2 Danv.' Ar. 


» Conde | a contradiſtinction in our books to moiety, denoting the 
ENGLISH. Pleas, records, bonds, and proceedings in 
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ENPLEET, Was ancientiy uſed for intplead.— hey 
may enpleet and be enpleeted in all courts, - Mon, Ang. tom, 


2. — 412. 5 war © > 8988 | 

- ENSIENT, or ENSEINT, Is the being with child 

Law. Fr. Did. i YET OY ; 

| ENSIENT URE,/Of any woman condemned for a crime, 

is no ground to ſtay judgment z but. it may be afterwarg; 

alledged againſt execution. 2 Hale's Hift. P. C. 413. 
ENTAIL, (Fr. entaille, i. e. inciſus) Is fee entailed, a2 


will of the donor; where lands are given to, or ſettled on 
others. See Fee and Tail. 
ENTERPLEADER, (Fr. enterplaider, Lat. interpla;. 
tare) Signifies to dicuſs or try a point incidentally happen- 
ing as it were between, before the principal cauſe can be 
determined. And enierpleader is allowed, that the defer. 
dant may not be charged to two ſeverally, where no de. 
fault is in him: as if one brings detinue againſt the de- 
fendant upon a bailment of goods, and another againſt 
him upon a trover, there ſhall be enterplrader, to aſcer- 


If two bring ſeveral detinues againſt A. B. for the 1 
thing, and the defendant acknowledges the action of one 
of them, without a prayer of enterpleader, they ſhall not 
interplead on the requeſt of the other; for the inte 
is given for the ſecurity of the defendant, that he may not 
be twice charged, and he hath waived that benefit. 13 
Ed. 3. 4a. 5: * | TY, 
If one brings detinue againſt B. and counts upon 2 
delivery of goods, Sc. to re-deliver to him, and another 
brings detinue againſt him alſo, and counts ſo likewiſe; 
if there be not any privity of bailment between them, yet 
they ſhall interplead, to avoid the double charge of the de- 
fendant; and alſo becauſe the court cannot know to whom 
to deliver the thing detained, if both ſhould recover. 5. 
Enterplead. 3. And upon ſuch ſeveral detinues, if the de- 
fendant ſays that he found it, and traverſes the bailment, 
they ſhall enterplead; for then he is chargeable as well to 
the one as the other: ſo if he ſays that they delivered joint- 
ly, abſque hoc, that i gs it as they have counted: 
but it is otherwiſe if the defendant. doth not traverſe the 
bailment, becauſe if their was a bailment, he is charge- 
able only to the bailor, and may plead in bar againſt the 
others. 2 Danv. 782. 815 
Where two bring ſeveral detinues for one thing, and 
the defendant prays that he may enterplead, and delivers 
the thing to the court, and before the award of the enter- 
pleader, one diſcontinues the ſuit, the other ſhall not have 
judgment; but if he diſcontinues his ſuit after the enter- 
Pleader, the other may have judgment. 11 H. 6. 19. 
If a recovery be upon an enterpleader, judgment 
ſhall be given to recover the thing demanded againſt the 
defendant ; and not againſt the garniſhee, in caſe of gar- 
niſnment, Sc. 2 Danv. 783. When two have enter- 
pleaded in detinue, he that recovers ſhall. recover damage 
againſt the other. Br. Damage 68. There was former) 
enterpleager relating to delivery of lands by the King to the 
right heir, where two perſons out of wardſhip were tour 
heirs, Sc. 7 Rep. 45. Staund. Prer. cap. 17. Bro. ut. 
Enterplead. And anciently the head enterpleader made a 
great title in the law. There is alſo a bill of inter pad 
in Chancery. | 
ENTIERTIE, (from the French entierete, entirene(s) k 


whole: and a bond, damages, Sc. are ſaid to be ent, 
when they cannot be divided or apportioned. _ 
ENTIRE TENANCY, Contrary to ſeveral tenancy, and 
ſignifying a ſole poſſeſſion in one man; whereas the other 
is a joint or common poſſeſſion in more. Brok. 

ENTRY, (ingreſſus, Fr. entree, i. e. introitus) Signifies 


hath title of curry: and it is alſo uſed for a writ of 2 

This entry into lands, is where any man enter 
into or takes poſſeſſion of any lands, &c. in his props pe 
ſon; and is an actual entry when made by a mans ſel, of 
by attorney by warrant from him that hath. the right; cr 
it is an entry in law, for a continual claim is an 
implied by law, and has the ſame force with it. Lit. i 
419. ere is a right of entry, when the party claiming 


-| may for his remedy either enter into 


the land, or 
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don to recover it! and a. title of ry, where one hath 

lawful _ | ahi in the lands, which another hath, 
but has no Won to recover till he hath entered. | Plowd. 
558. 10 Rep. 48. Fincb's Law 108. 


ts F eniry concern the right of property, and 
2 = ine 4 diſtinguithed into four degrees, ac- 
cording to whick-the writs. are varied. The firſt degree 
is a writ of entry ſur diſſeifin, that lieth for the diſſeiſee 
againſt a diſſeiſor, upon a diſſeiſin done by himſelf ; and 
this is called a writ of entry in the nature of an aſſiſe. 
Second, a writ of entry ſur diſſeifin in le per, for the heir 
diſcent, who is ſaid to be.in the per, as he comes 1n 
by his anceſtor; and ſo it is if a diſſeiſor make a feoft- 
ment in fee, gift in tail, Sc. the feoftee and donee are 
in the per by the diſſeiſor. Third, A writ of we ur 
diſſeifs in Ie per & cui, where the feoffee of a diſleiſor 
maketh a feoffment over to another, when the diſſeiſee 
ſhall have this writ of entry ſur diſſeiſin, &c. of the lands 
in which ſuch other had no right of entry, but by the feof- 
fee of the diſſeiſor, to whom the di ſſeiſor demiſed the 
ſame, who unjuſtly and without judgment diſſeiſed the 
demandant. Fourth, A writ of entry ſur difſeifin in le poſt, 
which heth when after a diſſeiſin the land is removed 
from hand to hand beyond the degrees, in caſe of a more 
remote ſeiſin, whereunto the other three degrees do not 
extend. 1 nfl. 238. 

In theſe four AT] are comprehended generally all 
manner of writs of entry. And the writ of entry in le p. 
is ſo called, becauſe the words of the writ are, Poft diſſer- 
finam quam B.. injuſte & fine judicio fecit, Sc. Britton 
obſerves, that the words, In le per, In le per & cui, and 
In le poft, ſignify nothing but divers forms of this writ, ap- 
plied to the caſe whereupon it is brought ; and each form 
taking its name from the words contained in the writ. 
. N. B. 193. But if any writ of entry be conceived out 
of the right cauſe, ſo that one form is brought for an- 
| other, it is abatable. A writ of entry in the per and cui, 
ſhall be maintained againſt none, but where the tenant 
is in by purchaſe or diſcent ; for if the alienation or diſ- 
cent be put out of the degree upon which no writ, may be 


made in the per and cui, then it ſhall be made in the poſt. | 


Terms de Ley. 8 | a | 

| There are five things which put the writ of entry out of 
the degrees, viz. intrufion ; diſſeiſin upon diſſerfin ; ſucceſſion 
where the diſſeiſor was a perſon of religion and his fuc- 
ceſſor enters; judgment, when a perſon hath had judg- 
ment to recover againſt the diſſeiſor; and eſchear, on the 
difſeiſor's dying without heir, or committing felony, Sc. 
on which the lord enters, c. In all theſe caſes, the diſ- 


ſciſee, or his heir, ſhall not have a writ of entry within the 


ces of the per, but in the poſt ; becauſe they are not 
in by diſcent, or purchaſe. bia. 


Having explained the nature of an entry, it remains to 

— 4 in what caſes an entry is lawful, and by what 

means it is taken away. ; 

prees as to entries are of two ſorts, either by a in 
law, as in caſe of a diſcent; er by act of the party by law- 
ful .conveyance: and by the Common law if the lands 
were conveyed out of the degrees, the demandant was 
driven to his writ of right, in reſpe& of ſuch long poſ- 
ſeſſion, and ſo many alterations in different hands; 
wherefore by the ſtatute of Marlbridge, 52 Hen. 3. cap. 
29. the writ of entry in le poſt is given. But no eſtate 
gained by wrong doth make a degree; ſo that abatement, 
intrufion, &c. work not a degree; nor doth every 
change by lawful title, or an eſtate of tenant by the cur- 
tely, by judgment, Sc. or of any others that come in 
the pot; though a tenancy in dower by aſſignment of the 
heir doth work a degree, becauſe ſhe is in by her huſ- 
band: and fo doth not aſſignment of dower by a diſſeiſor, 
by reaſon ſhe is in the p. 1 Inſt. 2 39. 

Entry on lands is taken away by diſcent on diſſeifins, 
or diſcontinuance, (9c, But a diſcent ſhall not take away 
the entry of leſſee for ſeven years, nor of tenant by 
005 it, Ec. who have but a chattel, and no freehold; 

iſe it is of any eſtate for life, or any higher eſtate. 
i /nft. 249. Where a diſſeiſor dieth ſeiſed, and the law 
caſteth the lands upon his heir; this is a diſcent which 
tolls an entry at Common law : by ftatute, it is only 


| where the diſſeiſor had peaceable poſſeſſion five yeits; for 
if. he had not poſſeſſion peaceably during that time, the 
diſcent to his heir ſhall not take away an entry. 32 H.8. 


Ts diſſeiſor leaſes for years; and dies ſeiſed of the re- 
verſion, the entry of the diſſeiſee is taken away; becauſe 
he died ſeiſed of the fee and freehold: but if he had leaſed 
for life, Sc. the entry of the diſſeiſee would not be taken 
away. 1 Infl. 239. Where the diſſeiſor of an infant 
dies ſeiſed, and Aer he infant comes of age, and the 
heir of the diſſeiſor dies before entry; though he died not 
ſeiſed of an actual ſeiſin, but a ſeiſin in law; yet his dy- 
ing ſeiſed takes away the entry of the diſſeiſee. id. If 
a diſſeiſor makes a feoffment upon condition, and the 
feoffee dies ſeiſed, and the febffor enters upon the heir for 
the breach of the condition, the diſſeiſee may enter upon 
him; for by the entry of the diſſeiſor, the diſcent is ut- 
ng Sacre os „ T7 ns ID! 
The title of entry in a feoffor, c. that hath bil a 
condition, cannot be taken away by any diſcent, becauſe 
he has no remedy by action to recover the land; ſo that 
if a diſcent mould take away his entry, it would bar him 
of his right for ever: and the condition remains, and 
cannot be deveſted and put out of poſſeſſion, as thy lands, 
Sc. 1 Inſt. 240. If a man recovers lands, and \after a 
ſtranger to the recovery dies ſeiſed, this ſhall not take 
away the entry of the recoveror; as it was but a title. 
2 Danv. Abr. 561. But where a perſon recovers againſt 
another, and enters and ſues execution, and after the re- 
coveree diſſeiſes him, and dies ſeiſed; this diſcent ſhall 
take away the entry of the recoveror, for the recovery was 
executed: Mid. 2 8 * 

If after recovery againſt tenant for life, he dies, and, 
he in remainder enters before execution, and dies ſeiſed 
the entry of the recoveror is not taken away. 1 Inft. 238. 
The entry of the tenant for life, ſhall be good for him 
in remainder : and if tenant for life make a feoffment in 
fee, and a ſtranger enters for the forfeiture in the name 


2 the reverſioner; this will be good to veſt the reverſion 


in him. Litt. 128. 9 Rep. 106. If an infant under 
age, makes a deed of feoffment, and after his full age the 
feoffee dies ſeiſed; or a leſſee for life aliens the land, and 
the alienee dies ſeiſed thereof; or a deviſe be of lands 
upon condition, and the heir of the diſſeiſor enters and 
dies ſeiſed: in theſe caſes the entry is gone, and the par- 
ties ſhall be put to their action. 22 96. 9 H. 6. 


25. 3 
If there be tenant for life, remainder to the right heit 
of J. S. and the tenant for life is diſſeiſed; a diſcent is 
„and after J. S. dies, and tenant for life alſo dies: 
by this the entry of the heir of J. &. is not taken away, for 
his remainder was in cuſtodia Jegis. 1 Rep. 134. Where 
an infant has cauſe of entry, and the diſcent happens 
while he is within age, it will not bar him of his entry: he, 
that hath the right of entry, muſt be of age, within the 
four ſeas, of found memory; and if it be a woman, ſhe muſt 
be ſole; and if the party be under age, beyond the ſeas, 
non compos mentis, in priſon, or a feme covert, at the time 
of the diſcent, it ſhall not bar. Lit. 147, 402. 21 H. 6. 
17. | LE 
The whole time from a diſſeiſin is conſiderable ; as 
where feme covert is diſſeiſed, and her huſband dieth, and 
ſhe takes another huſband, and then a diſcent is caſt; or if 
one ultra mare be diſſeiſed, and he return into England, and 
then go beyond ſel again, and there is a diſcent; here the 
diſcent will bar the entry, becauſe of the interim. 9 H. 7. 
24. Dyer 143. 32 Hf. 8. c. 33. 5 
A woman tenant in tail took huſband, who made a 
feoffment in fee, and died, and the wife without entry 
made a leaſe for years; and it was held, that the freehold 
was not reduced by the leaſe, without an entry made 
1 Leon. ca. 165. The entry of a diſſeiſee, when he duly 
makes it, ſhall avoid all the meſne charges by the diſſeiſor 
upon the land: but right of entry may be loſt divers 
ways; as by acceptance of rent, by him who hath it, and 
the like. 1 Auderſon 133. Nay Rep. 7. If a man is 
difſeiſed of land whereunto a common is appendant, the 
diſſeiſee cannot uſe the common till he enters on the land 
to which the common is appendant; for if he difleiſce 
might uſe it, ſo might the diſſeiſor, which would — 
| | 275 2 doub 
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a double charge on the common: yet if a perſon be diſ-, | 


ſeiſed of a manor, to which an advowſon is appendant, he 
may preſent to the advowſon before entry on the manor 
1 Inf. 122. | 

A diſſeiſee enters into the land, and continues therein 
with the diſſeiſor, and manures it with him, claiming 
nothing of his firſt eſtate; or if the diſſeiſee enters, and 
takes the profit, as leſſee, c. of the diſſeiſor, tis ſaid theſe 
will be an entry that will reduce the firſt eſtate, 2 Danv. 
790. If the diſſeiſee commands a ſtranger to put in t 
cattle of ſuch ſtranger in the land to feed there; this is an 
entry in law on the fand. 1 ff. 245. And if a perſon 
enters by command of him who hath title, he by virtue 
thereof may gain a title to himſelf, 1 Nel/. Abr. 705. 

Where entry may be made into land, or any thing, it ſhall 
not be in the before entry: if entry cannot be made, 
but only claim, then it ſhall be in him by claim; and when 
ne&her entry nor claim can be made, it ſhall be in him by 
act of law. 1 Plowd. 133. In caſe the poſſeſſion of 


land is in no man, but the freehold in law is in the heir | 


that enters, his general entry into one part reduces all into 
his actual poſſeſſion : but if an entry is to deveſt an eſtate, 
a general entry into parcel, is good only for that part. 1 
In. 15. Where an entry is in any part, it muſt be in the 
name of all: if I enfeoft a perſon of an acre of ground 
upon condition, and of another acre on condition, and both 
conditions are broken; here entry into one in name of both 
acres is not good to reduce both: but if a man make a 
feoffment of divers parcels upon condition that is broken, 
there entry into part in the name of all the reſt is ſufficient, 
Co. Lit. 252. 9 H. J. 25. ö „„ 
A man hath right to enter into lands in divers villages 
in one county. if he enter upon part of it in one village 
in the name of all in that county ; by this he ſhall have 
poſſeſſion of the whole. 1 Inff. 252. Dyer 227, 3 525 
If a man diſſeiſe me of one acre at one time, and another 
acre at another time in the ſame county; my entry into 
one of them in the name of both is good ; though it will 
not be good, if the diſſeiſin be by two ſeveral perſons, or 
if the acres lie in ſeveral counties, when there ought to be 
ſeveral entries and actions. 1 If. 252. $ 5 
If he who hath right of entry into a freehold, enters in- 
to part of it, it ſhall be adjudged an entry into all poſſeſſed 
by one tenant ; but if there be ſeveral tenants poſleſſed of 
the freehold, there muſt be ſeveral entries on the ſeveral 
tenants. 1 Lill. Abr. 515, 516. Special entry into a 


houſe with which lands are occupied, claimingthe whole, 


is a good entry as to the whole houſe and lands. id. 
If a huſband enters to the uſe of his wife; or a man enters 
to the uſe of an infant, or any other, where the entry is 
lawful; this ſettles the poſſeſſion before agreement of the 
parties; though it is otherwiſe where a perſon enters to 
the uſe of one whoſe entry is not lawful ; for this veſts 
nothing in him till agreement, and then he ſhall. be a 
diſſeiſor. 2 Danv. 787. If two jointenants are diſſeiſed, 
and the diſſeiſor aliens, and one jointenant enters upon 
the alienee to the uſe of both; this ſettles the freehold in 
both of them. id. 788. But if one coparcener, Ge. 
enters eſpecially claiming the whole land, ſhe gains the 
part of her companion by abatement ; and it ſhall not ſet- 
tle any poſſeſſion in the other. 1 1. 243. 

The heir is to enter into lands deſcending to him, to 
entitle him to the profits. 1 nfl. 214. If a younger 
ſon enters on lands in fee, where the eldeſt fon dies 
leaving iſſue ; though many diſcents are caſt in his line, 
2 the heirs of the eldeſt ſon may make an entry on the 
tands; but if the youngeſt ſon convey away the lands in 
fee, and the feoffee dies ſeiſed, they may not enter; nor 
may they enter where the younger ſon diſſeiſes the eld- 
eſt, and dies ſeiſed. 1 I. 237, 244. Litt. Sea. 
_ tenant in tail hath iſſue two ſons, and the eldeſt dies, 
leaving his wife priviment enfient of a ſon, and the younger 
brother enters, and then the wife of the eldeſt is delivered 
of a ſon, he may enter upon the younger brother. 2 
Danv. 557. An eſtate of freehold will not ceaſe, without 


entry or claim: alſo a remainder of an eſtate of freehold, 


cannot ceaſe without entry, &c. no more than eſtate of 
freehold in poſſeſſion. Co. Elz. 360. A right of entry 
preſerves a contingent Temainder.* 2 Lev. 38. Anda 


ih. 
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antee of a reverſion, may enter for a condition broken 
| Plowd. 1176. If a perſon will take advantage of a con- 
dition, he muſt either enter, or make a claim: and for a 
condition broken there, muſt be actual entry, to br 

ejectment for recovery of the eftate ; but where a man ;; 
intitled to enter by diſcent, or for non- payment of mo 

due on a mortgage, &c. Entry and oufter confeſſed in the 
rule in ejectment, without actual entry, is ſufficient 55 
make the leaſe to intitle the action. 1 Till. Abr. 516 

A lefſee muſt enter into lands demiſed to him; and tho 
the leſſor dies before the leſſee enters, yet he may enter: 
and if the leſſee dies before entry, his executors or admi. 
niſtrators may enter. The leſſee may aſſign over his term 
before entry, baving intereſſe termini ; but he may not take 
a releaſe to enlarge his eſtate; or bring treſpaſs, Oc. till 
actual entry. Though if there be words bargain and fell 
in a leafe, &c. for conſideration of money, the leſſee or 
bargainee is in poſſeſſion on executing the deed, to make a 
releaſe, &c. Litt. 59, 454. 1 1nft. 46, 5), 270. 
| Where a leſſor enters on his leſſee for years, the rent 
is ſuſpended, 1 Leon. 110. But without entry and ex- 
pulſion, the leſſee is not diſcharged of his rent to the 
leſſor ; unleſs it be where the leſſor is attainted of treaſc 
Sc. that the rent is to be paid to the King, who is in 
poſſeſſion without 2 Sid. 399. 1 Nell. Abr. 106. 

There is no need of entry to avoid an eſtate in caſe of 
a limitation, becauſe thereby the eſtate is determined 
without entry or claim; and the law caſts it upon the 
party to whom it is limited. If A. deviſes lands to B. 
and his heirs, and dies, it is in the deviſte immediately ; 
but till entry he cannot bring a poſſeſſory action: and 
where a poſſeſſion veſts without entry, a reverfion will 
veſt without claim. 2 Mod. Rep. 7, 2 A bare entry on 
another, without an expulſion, makes only a ſeiſin; ſo 
that the law will adjudge him in poſſeſſion who hath the 
right. 3 Salk. 135. 

If a perſon who hath title of entry, finds an houſe 
open with nobody in it, and enters into it, and keeps in 
poſſeſſion ; this is no forcible entry ; contra if an body 
is in its Common Law Com. Plac d 186. here a 
perſon 1s in a houſe with goods, &c. the houſe may be 
entered when the doors are. open, to make execution, 
Cro. Eliz, 759. But it muſt be averred that the goods 
were in the houſe. Lutw. 1428, 1434. And a man 
cannot enter into a houſe, the doors being open, to demand 
a debt, unleſs he aver that the debtor is within the houſe 
at the ſame time. Cro. El. 8. 6. Entry may be made on 
a tenant where rent is in arrear, to take a diſtreſs, c. 
in order to regain poſſeſſion of lands by entry, Sc. The 
manner of entry is thus: If it be a owls, and the door is 
open, you go into it, and ſay theſe words.—/ do here enter, 
and take poſſeſſion of this houſe. But if the door be ſhut, 
_ ſet your foot on the groundſel, or againſt the door, 
and ſay 
the land, and ſay, I here enter, and take of this 
land, Sc. If ne do it for you, he — 1 19 14 bert 
enter, Sc. to the uſe f A. B. And it is neceſſary to make 
it before witneſſes, and that a memorandum be made of it. 
Litt. 385. 1 Inſt. 237, 238. In actions for recovery of 
lands, Sc. entry is to be made within twenty years after 
the title accrued. Stat. 21 Fac. 1. cap. 16. But where 
a fine of lands is paſſed, the entry is to be in five years. 
1 K. 3. c. 7. 4 H. J. c. 24. Alſo an aQtionis to be 
commenced in one year after the entry. 4 & 5 Ann. c. 
16. Demand how made of rent, Cc. to entitle entry, ſee 
| Demand. By 32 H. 8, c. 33. No diſcent to the heir of 
the diſſeiſor ſhall take away the entry of him that hath 
title to the land, unleſs the diſſeiſor had peaceable poſſeſ- 
ſion five years next after the diſſeiſin. See Black. Cn. 
2 V. 312. 3Y. 116, 1117. See alſo Claim and Forcible 
Entry, and Detainer. 


ENTRY AD COMMUNEM LEGEM, Is the writof 


2 which lies where tenant for term of life, or for term o 
another's life, or by the curteſy, c. aliens and dies, w 
he in the reverſion ſhall have this writ againſt whomſo- 
ever is in poſſeſſion of the land. New Nat. Br. 461. 
ENTRY AD TERMINUM QUI PRETERIIT, A 
writ of entry brought againſt a tenant for years, who holdeth 
over his term, and thereby 2 out the leſſor; and if the 


huſband and wife leaſe the wife's land for years, and the 
| huſband 


e before words: and if it be land, then go upon 


AC. 


8 Q7 cf Occ > © A my 


, r 


8. 8 F > D e MT, 


* A b 


huſband dieth, and the termor holds over lis term, the 


i have a writ of entry ad terminum qui præteriit, 
— . muſt count har” ſhe and her huſband leaſed 
the land, Cc. Alſo the grantee in reverſion may have 
this writ againſt the leſſee, or his aſſignee, Se. New. Nat. 
Br. 447, 448. An ejectment is now the common mode 
of proceeding ; and by 4 Geo. 2. c. 28, Tenants for term 
of years, &c. bolding over after demand made, are ſubject 
to double rent. | | 


* ENTRY N CASU CONSIMILI, Is a writ that lies | Ley 


where tenant for life, or tenant by the curteſy, aliens in 
fee, Ec. he in reverſion may have this writ by Stat. Naſim. 
2. cap. 24. See Gaſu Co 


nfimili. 
ENTRY IN CASU PROVISO, Lies where a tenant in / 


dower aliens in fee, or for term of life, or of another's life; 
then he in the reverſion ſhall have this writ, provided by 
the Stat. of Glouc. 6 Ed. 1 cap. 7. By which ſtatute, 
it is enacted, that if a woman alien her dower in fee, or 
for life, the next heir, &c. ſhall recover by wit of entry.” 
And the writ may be brought againſt the tenant of the 
freehold of the land, on ſuch alienation, during the life of 
the tenant in dower, Sc. New' Nat. Br. 456. Theſe 
writs of entry may be all brought either in the per, or in 
the cui or poſt. = | 

ENTRY SINE ASSENSU CAPITALL, Is a writ of 
entry that lies where a biſhop, abbot, Sc. aliens lands or 
tenements of the church, without the aſſant of the chapter or 
convent. F. N. B. 195. ek 

ENURE, Signifies in the law to take place or be avail- 
able; and is as much as _ - as for example; a re- 
leaſe made to tenant for lite, ſhall enure, and be of force 
and effect to him in the reverſion. Litt. £ 

EODORBRICE, (from the Sax. eodor, a hedge, and 
brice, ruptura), Hath been uſed for hedge-breaking : in 
which ſenſe it is mentioned in the laws of King Alfred, 
cap. 45. | 255 

EORLE, Sax. for earl. Sc. though made uſe of by the 
Danes for barons. See Earl. 
_ EPIMENIA, A word ſignifying expences or gifts. 
Blount. 5 

EPIPHANY, The day when the ſtar appeared to the 
Wiſe-men at Chrif's nativity, generally called Twelftb- 


pScO PAL Ia, Synodals, or other cuſtomary pay- 
ments from the clergy to their bj/bop or dioceſan; which 
were formerly collected by the rural deans, and by them 
tranſmitted to the biſhop. ——Epiſcopalia reddat, vel red- 
dere faciat de ecclefiis decanatus ſui, Sc. Mon. Ang. tom. 
3. pag. 61. Theſe cuſtomary payments have been other- 
wiſe called onus epiſcopale ; and were remitted by ſpecial pri- 
vilege to free churches and chapels of the King's founda- 
— — 55 were exempt from epiſcopal juriſdiction. Ken- 
net's Gloſſ. - Io | 
EPISCOPUS PUERORUM. It was a cuſtom in for- 
mer times, that ſome lay perſon about a certain feaſt ſhould 
plait his hair, and put on the garments of a biſhop, and 
in them exerciſe epiſcopal juriſdiction, and do ſeveral lu- 
dicrous actions, for which reaſon he was- called b:ſhop of 
the boys and this cuſtom obtained here long after ſeveral 
5 were made to aboliſh it. Mon. Ang. tom. 3. 
pag. 169. 1 
EQUALITY, The law delights in equality ; fo that when 
a Charge is made upon one, and divers ought to bear it, 
he ſhall have relief againſt the reſt. 2 Rep. 25. And 
where a man leaves a power to his wife, to give an eſtate 
among three daughters, in- ſuch proportions, as ſhe ſhall 
think fit: it has been held ſhe muſt divide it equally; un- 
leſs good reaſon be given for doing otherwiſe, Preced. Canc. 


256. See Contribution. In equity tis a maxim, that ( RO a- 


Ws is EQUITY.” See Franciss Maxims, fol. g, 
c. 0 

EQUES AURA TUs, (Las.) Is taken for a knight ; be- 
cauſe anciently none but knights were allowed to beau- 
tify and guild their armour with gold: but this word is ra- 
ther uſed by the heralds than lawyers; for eques auratus is 
not a word in our law for knight, but miles, and formerly 

alier. 4 Inſt. 5. 


EQUITY, (equitas, quaſi equalitas) Is defined to be a 
correction, or qualification, of the law generally made in 


that part wherein it faileth, or is too ſevere. And like- 
"iſe ſignifies the extenſion of the words of the law to caſes 


E R I 


unexpreſſed, yet having the ſame reaſon; ſo that wher⸗ 
one thing is enacted by ſtatute, all other things ar 
enacted that are of the like degree: for example; th 
ſtatute of Glouc. gives action of waſte agamſt him that 
holds lands for life or years; and by the equity thereof, 
a man ſhall have action of waſte againſt a tenant that holds 
but for one year, or half-year, which is without the words 
of the act, but within the meaning of ir, and the words 
that enact the one, by equity enact the other. Terms de 
So that equity is of two kinds; the one doth abridge 
and take from the letter of the law; ard the other inlarge 
and add thereto, Æquitas eft perfecta quiedam ratio, que 
jus ſcriptum interpretatur & emendat. 1 Inſt. 24. And 
ſtatutes may be conſtrued according to equity ; eſpecially 
where they give remedy for wrong, or are for expedition of 
Juſtice, Sc. 1 Inſt. 24, 54, 76. 2 Inſt. 106, 107, &c. 
uity ſeems to be the interpoſing law of reaſon, exerciſed 
by the Lord Chancellor in extraordinary matters, to do equal 
juſtice, and by ſupplying the defects of the law, gives re- 
medy in all caſes. See Chancery. See Black. Com. 1 V. 
61, 91. 3 J. 49, 429, 436. 4. 435. the ſubject 
well treated. N 2 

EQUITY OF REDEMPTION, on mortgages. If 
where money is due on a mortgage, the mortgagee is de- 
firous to bar the equity of redemption, he may oblige the 
mortgagor either to pay the money, *or be forecloſed of his 
equity ; which is done by proceedings in the court of Chan- 

cery. But the Chancery cannot ſhorten the time of pay- 
ment of the mortgage money, where it is limitted by ex- 
preſs covenant; though it may lengthen it; and then tip- 
on nonpayment, the practice is to forcloſe the equity of re 
demption of the mortgagor. 2 Yent. 364. BY 

To forecloſe the equity, a bill in Chancery is exhibited ; 
to which an anſwer is put in, and a decree being obtained 
a Maſter in Chancery is to certify what is due for princi- 
pal, intereſt and coſts, ' which is to be paid at a time pre- 
fixed by the decree, whereupon the premiſſes are to be re- 
conveved to the mortgagor ; or in default of payment, the 
mortgapor is ordered to be forecloſed from all equity of re- 
demption, and to convey the premiſſes abſolutely. to the 
mortgagee. Law of Securities, p. 129, 133. 

A fine or nonclaim will bar equity of redemption but, in 
a common mortgage, a covenant to reſtrain it ſhall not be 
regarded in Chancery. 2 Vent. 365. If the condition of 
a mortgage 1s, that the mortgagor only ſhould redeem 
during life, or that he and the heirs of his body ſhall do 
it; yet the general heir ſhall have the equity of redemption, 
for if the principal and intereſt be offered, the land is free. 
1 Vern. 33, 190. And it is held, though a bond be con- 
ditioned, that if the money be not paid at ſuch a time, 
then for a further ſum the mortgagee ſhall have the land 
abſolutely, as a purchaſer, Cc. in ſuch caſe a man may 
alſo redeem. Ibid. 488. wo | 0 

A perſon who has mortgaged lands to one man, in caſe 
he mortgages the ſame land with ſome others to another, 
and this appears to be a contrivance to evade the fatute, 
the morgagee ſhall not take advantage thereof. 2 Yern. 
Rep. 589. See Barnardift. 101. ere perſons having 
once mortgaged lands, mortgage the ſame a ſecond time, 
without diſcovering the firſt mortgage, they forfeit. their 
equity of redemption, and the ſecond mortgagee may redeem, 
Sc. And it is the fame where any perſons borrowing. 
money, enter a judgment, Sc. for ſecurity, and after- 
wards borrow more money, and mortgage lands to the ſe- 
cond lender, without giving notice of the judgment, or 
paying the ſame off in fix months, Sc. by Stat. 4 & 5. 
. M cap. 16. 4 bo RET ns, 

EQUIYALENT, Commiſſioners are appointed by ſta- 
tute to examine and ſtate the debts due to Scotland on the 
Union by way of equrvalent ; and proviſion is made for 
payment of the ſame by a yearly annuity, Sc. 1 Geo. 1. 
c. 27. 5 Geo. 1. c. 20. Vide Scotland. 

EQUUS COOPERTUS, A horſe equipped with faddle 
and furniture. Inveniendo pro quolibet frodo unum equum 
coopertum, vel duos diſcoopertos, Sc. Inq. 16 E. 1. 

ERIACH. By the 1 brehon law, in caſe of murder, 
the brehon or judge compounded between the murderer 
and the friends of the deceaſed who proſecuted, by caufing 
the malefaCtor to give unto them, or to the child or wife 


of him that was ſlain, a recompence, which was called an 


4 L ertach. 
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ERMINS, (From the Fr. Zrmine) A fur of great value, 
much uſed in robes of fate. 


Black. Com. 4 V. 309. 


ERN, The names of places ages Top Ern, is (aid to 


ſignify 4 melancholy fituation; from the Sax. Ern, 1. e. 
Locus Setretus. IM 
ERNES, The looſe ſcattered ears of corn, that are left 
on the ground, after the binding or cocking of it: It is 
derived from the old Teuton. Ernde, Harveſt ; Ernden, to 
cut or mow corn: hence to ern is in ſome places to glean. 
Kennett's Gloſſ. 5 
ERRANT, (Jtinerant) Is applied to juſtices of the cir- 
cuit, and bailiffs at large, &c. See Eyre. | 
ERRATICUM, a waif, or ſtray ; erring or waridering 
beaſt. Conſiit. Norman. A. D. 1080. 20 
ERROR, (Fr. Erreur) Signifies ſomething wrong in 
pleading, or proceſs, Sc. whereupon a writ is brought 
for remedy thereof, called a WÄirit of Error, in Lat. De 
errore corrigendo. And a writ of error is a writ which 


iſſues out of Chancery, and lies where any one is grieved 


by the * and. judgment in any court of record, 
having power to hold plea of debt, or treſpaſs above 40 s. 
It is returnable in the King's Bench; and if upon the tran- 
ſeript of the record into B. R. it appears to the court that 
there is error in the record or proceſs, or in giving of judg- 
ment, then the judgment is reverſed: But if there appear 
to be none, then is the judgment affirmed with double coſts. 
1 Lill. Abr. 518. 

A writ of error is a commiſſion to judges of a ſuperior 
court, by which they are authoriſed to examine the record, 
upon which a judgment was given in an inferior court, 
and on ſuch examination to affirm or reverſe the ſame, ac- 
cording to law. TJenk. Rep. 25. 2 Inſt. 40. Yelv. 209. 
Rep. Temp. Hardw. per Annaly 346. But yet if by the writ 
of error the plaintiff therein may recover, or be reſtored 
to any thing, it may be releaſed by the name of an action, 
Co. Lit. 288. 5. See Poſt, Diviſions Il. and V. Alſo 
there is a writ of error to reverſe a fine, Cc. 


Herein is to be conſidered, 


I. By whom, againſt whom, and at what time, this writ 

may be brought. 5 

II. In what caſes it will lie, and bow it is to be 
brought. 

III. In what court it is to be brought. 

IV. How errors are to be aſſigned. 

V. What defence may be made by a defendant in er- 
ror. 

VI. Of the judgment to be given on a writ of error. 


I. By whom, againſt whom, and at what time, this writ may 
be brought. 64 | 

Any perſon damnified by error in a record, or that may 
be ſuppoſed to be injured by it, may bring a writ of error 
to reverſe it, whether he be party or no; but principal and 
bail cannot join in a writ of error. And where there are 
ſeveral defendants, if one of them releaſe the errors, he 
may. be ſummoned and ſevered, and the others may re- 
verſe the judgment. 6 Rep. 26. Hob. 72. 

No perſon can reverſe a thing for error, unleſs the error 
be to his > ga. 5 Rep. 38. One in remainder may 
have writ of error upan judgment given againſt tenant in 
tail: But he in reverſion or remainder ſhall not have writ 
of error, in the life-time of tenant for life, on judgment 
given againſt ſuch tenant, becauſe they cannot be parties 
grieved in his time. 2 Nel/. Abr. 112. Wy 

No perſon can bring a writ of error to reverſe a judg- 
ment, who was not party or privy. to the record, or who. 
was not injured by the judgment, and therefore to receive 
advantage by the reverſal thereof. 1 Roll. Abr. 947. 
Dyer. go. | 4 | | 

So a writ of error does not lie againſt any but him, 
who is party or privy to the firſt judgment, his heirs, 
executors or adminiſtrators. 1 Roll. Abr. 747. Dyer 


90. | 4 
And therefore, on a judgment for recovery of land, 
the writ muſt be brought againſt him who- was party 
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eriach. Spenſer's State of Ireland, p. 1513. edit. Hughes. | and. not againſt the tenant, and on ſuch writ the judg- 


ment. may be reverſed ; but there mult go a ſcire farias 
againſt all the tertenants. 1 Roll. Abr. 749. 1 Roll. Rey, 
2. N | ; 
: Upon this rule, that none ſhall have a writ of error to 
reverſe a judgment, but he who is privy to, or hath ſome 
prejudice thereby ; it hath been reſolved, that if one hath 
lands on the part of his mother, and loſeth them by erro- 
neous judgment, and dies, the heir of the part of the mo- 


ther ſhall have the writ of error. 1 Leon. 261. 2 Sid. 56. 


See Owen 68. Godb. 377. : 

So the younger ſon, when entitled to the land by the 
cuſtom of Borough-Englyſb, ſhall bring the writ of error, 
and not the heir at Common law ; for this remedy de- 
ſcends with the land. Owen 68. 1 Leon. 261. 4 Leon. 


So 'if there be an erroneous judgment, tenant in tail 
female, the iſſue female, and not the ſon, ſhall bring a 
writ of erftlr, Dyer 90. 1 Leon. 261. 1 Rall. Ir 
99 if a man ſettles land to the uſe of himſelf and the 
heirs of his body, the remainder to his own right heirs, 
and dies, leaving iſſue only a daughter, who levies a fine, 
and dies without iſſue, and J. S. brings a writ of error as 
couſin and collateral heir of the daughter, yet he ſhall ne- 
ver reverſe the fine; for there could no right deſcend to 
him from the daughter, becauſe ſhe had but an eſtate tail, 
which determined by her death without iſſue; and it does 
not appear, that the remainder in fee was in the daughter 
as right heir, wherefore J. S. ſhall not reverſe the fine, 
quia de non apparentibus & ngn exiſtentibus eadem eft ratiq, 
eſpecially in a court of judicature, where the judges can 
take notice of nothing that does not come judicially before 
them, and appear in the pleading, Dyer 89. Cro. Elz 
469. 3 Lev. 36. 

If there be be ſeveral parties to an erroneous fine, t 
ſhall all join with the party that is to enjoy the land, tho 
they themſelves can have nothing; and this is ſaid to be 
neceſſary only by _ of conformity. 1 Roll. Abr. 747. 
Dyer 89. Sed gu. If any refuſe to join, whether 
may not be ſummoned and ſevered ? See 6 Rep. 26. Hob. 
72. et + fn 

But if tenant for life, and he in remainder in fee, (be- 
ing an infant) join in a fine, the infant alone may bring er- 
ror for the error in reſpect of the perſon of the infant, 
which is the cauſe of the action for him, and for no other 
1 Leon 311, Cro, Eliz. 115. 


party by the law, though he was not originally party to 
the ſuit, as he who comes in as a vouchee. 1 Roll. Abr. 
748, 755. | | | 
Fee againſt two, one brought a writ of error, and 
held it ſhould be quaſhed with coſts ; that it could not be 
amended, and that if the other party would not join, the 
defendants, who choſe to bring a writ of error, muſt pro- 
ceed by ſummons and ſeverance. Ratcliff and Burlon, 
Rep. Temp. Hardw. per Annaly 125, 136. 
If a man is indicted for felony, and thereupon a capie 
and exigent are awarded, but he dies before attainder, bis 
adminiſtrators may have error upon this award of the ex- 


| gent, becauſe by the award of the exigent, his goods were 


forfeited; and this is ad grave damnum, &c. tho' thepnn- 
2 can never be given. 11 Co. 41. 5. Wilt 
of error lies in B. R. to reverſè a fine levied in the Cm 
Pleas, and to cancel the ſame if it be erroneous: And | 
there be not an original; or not proper writs of covenant, 
or if there be any fraud, Sc. writ of error may be brought 
to make the fine void. 1 Inf. 9. Ent: 


EEE. 


| $1 judicium redditum fit, Ce. 1 Roll. Abt. 749. 1 8 
ſeems now agreed, that a writ of error that bears tefle * 
fore the judgment is good; and this is the uſual courſe 
preventing and ſuperſeding execution; but the judgmen 
muſt be given before the return of it. March 140- . 
| ; | — Vent. 255. Moor 461. 3 Keb. 308. 1 Vent. 96. Lali 
to the judgment, although he hath nothing in the land, N 133. 2 | -* 


A writ of error may be brought by him that is made 
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judgment ſhould not be ſigned before return of the writ 


kind doth not lie for error in matter of law, when it would 
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But a writ of error, - — erp tefte before any plaint 
is not good. ch 140. 
—_— the defendant, upon an indictment of bar- 
„ brought a writ of error, 3 telle before the 
aſt: it was diſallowed, becauſe if ſuch practice 
ſhould obtain, it would diſappoint all proceedings there. 
1 Vent. 255. 3 Keb. 308. | 5 
By the 10 & 11 W. 3. cap. 14. It is enacted, That 
no fine or common recovery, nor any judgment in any 
real or perſonal action ſhall be reverſed or avgided for 
any error or defect therein, unleſs the writ of error, or 
ſuit for the reverſing ſuch fine, recovery or judgment be 
commenced or brought, and proſecuted with effect, wi th- 
in 7wenty years after ſuch fine levied, or ſuch recovery 
ſuffered, or judgment ſigned or entered of record: 
Note, in this ſtatute, are the uſual ſavings as to infants, 
feme coverts, perſons non compos, in priſon, or beyond 
A writ of error may, not be brought to reverſe a judg- 
ment by default, before a writ of enquiry of damages iſſues 
and is executed, that the verdict of the jury and interlocu- 
tory judgment may be made a perfect final judgment, 
upon which alone a writ of error muſt be brought, 1 
Lill. 522. The plaintiff in error may cauſe the attorney 
of the defendant in error, 'to be ſummoned before a judge, 
or may move the court for a rule to ſhew cauſe, why final 


of error. On judgment in default in ejectment, it lies 
beforea writ of inquiry of damages, and judgment there- 
upon ; becauſe in this caſe the judgment already is per- 
fect to recover the term, Latch 212. 

A writ of error cannot be brought after 20 years. 
Street v. Hopkinſon, Rep. Temp. Hardw. per Annaly 345. 
The ſtatute of limitation muſt be pleaded to a writ of 
error, as well as to an original action. Id. 346. 


Il. In what caſes a writ of error will lie, and how it is 
to be brought. ' 

Writ of error will not lie in the Exchequer chamber 
upon a judgment in B. R. but in actions of debt, detinue, 
treſpaſs on the caſe, convenant and ejectment; which are 
the actions mentioned in the ſtat. 27 Eliz. c. 8. A writ of 
error lies not in the Exchequer chamber on judgment in 
replevin in B. R. nor on judgment in action of ſcandalum 
magnatum. 2 Nel/. 708, 09. But on judgment in re- 
plevin in C. B. there may be writ of error brought in B. 
R. The Stat. 27 Eliz.c. 8. is only to relieve on the 
merits of the cauſe, as it ſtood on the firſt judgment. 

Error de recordo quod coram vobis refidet lies in the court 
of B. R. for errors in fact in the judgment of the ſame 
court; as nonage of the parties, want of an original, 
Ec. which doth not proceed from the error of the judges ; 
and this writ is allowed without bail : But a writ of this 


be reverſing their own judgments. Cro. Fac. 254. And 
errors in fact may be corrected in C. B. the ſame term, 
without this writ, which lies not in the Exchequer cham- 
ber. Bid. 620. If judgment is given in B. R. in civil 
actions, a writ of error will not lie in the ſame court, only 
for errors in fact triable by a jury; but upon a judgment 
in eriminal caſes, error will lie in B. R. whether the er- 
ror be in fact or in law; though it lies alſo in parlia- 
ment. 3 Salk. 147. Where a judgment in C. B. is 
afirmed upon a writ of error in B. R. and afterwards a 
Hire facias is brought on that judgment, and the plaintiff 
hath judgment thereon ; no writ of error lieth in the Ex- 
chequer chamber, becauſe the record was not in . R. by 
bill, but -4 writ of error. 1 Roll. Rep. 264. 3 Salk, 148. 
See I Salk. 263. On judgment given in the court of 
King's Bench in Ireland, even after error brought and de- 


P. C. 459. 


termined there, writ of error may be ſued in the King's 
Bench in England. 2 Nelſ. 730. Writ of error cannot 
ought on any record which is not a judgment. Salk. | 
145. And error lies not on an interlocutory judgment; 
it muſt be a final judgment after verdict, Sc. The want 
of a bill in B. R. is error upon a judgment by confeſſion, 
or default, (but not after a verdict) becauſe the bill is the 
ae: proceſs there. Ibid. Sed gu. If a bill may not 
* filed, Sc. before aſſignment of error. Error lies for | 


| 
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variance between the original writ, and declaration; or 
want of an original : And where proceedings are fo er- 
roneous, as not to be amended; for faults in verdicts, 
executions, Fc. And when any thing inatggal is omit- 
ted in a judgment, writ of error lies, and the judgment 
ſhall be reverſed i So where the ſtiles of inferior courts 
are wrong or inſufficiently named, &c. their judgments 
may be reverſed. But where faults are ſmall, they ſome- 
_ paſs as vitium clerici, 2 Nelſ. Ar. 714, 715, 721, 

c. 28. | 

* practice of the court of Common Pleas, a defen- 
dant coming in by capias utlagatum the ſame term in which 
an exigent is returnable, tnay avoid the outlawry without 
a writ of error, by ſhewing that he purchaſed a /uper/edeas 
out of the ſame court, and delivered it to the ſheriff be- 
fore the quinto exaftus, &c. or by ſhewing any other mat- 
ter apparent on record, which makes the outlawry erro- 
neous, as the want of an original, or the omiſſion of pro- 
ceſs, or want of form in a writ of proclamation; Cc. or 
a return by a perſon appearing not to be ſheriff, or a va- 
riance between the original and exigent, or other proceſs, 
or the want of ſuch addition as is required by the 1 H. 
5. c. g. 2 Hawk, P. C. 458—9g. r Roll. Abr. 542—3. 
And ſee 5 El. c. 23. ſec. 13 & 14. 

If one be attainted upon an erroneous indictment, he 
cannot be relieved but by writ of error, for the judgment 
being quod ſuſpendatur, &c. which is the judgment of law 
due for the offence, it muſt be preſumed to have been 
given, for that he was guilty of the offence; but if judg- 
ment of acquittal is given upon ſuch indictment, the King 
need bring no writ of error but the offender may be 
newly indicted, for the judgment being quod eat pre die, 
Sc. may be given as well for the inſufficiency of the in- 
dictment, as for the party's innocence. 3 nfl. 214. 

Alſo any judgment whatſoever, given by perſons who 
had no good commiſſion to proceed againſt the perſon » 
condemned, may be falſified, by ſhewing the ſpecial 
matter, without writ of error, becauſe it is void; as 
where a commiſſion authorizes to proceed on an indict- 
ment taken before 4. B. C. and twelve others, and by 
colour thereof the commiſioners proceed on an indictment 


taken before eight perſons only. 3 Inſt. 231. Hawk. 


If one is attainted of felony, and after by relation of 
a general pardon, the felony is pardoned, he ſhall be diſ- 
charged, for he hath no remedy by writ of error, to re- 
verſe the attainder. 6 Co. 5. 4. 

No writ of error will lie of any judgment that is nor 
given in a court of record; nor of a judgment given in 
an inferior court, as the county-court, Sc. Co. Lit. 
288. 5. Nor of a decree or ſentence in Chancery pro- 
ceeding according to equity. 37 Hen. 6. Bro. Error 
95. 1 Roll. Abr. 144. But of a judgment given in the 
limited court of Chancery, called the petty-bag, which 
proceeds according to the common law, and holds plea 
of ſcire facias for repeal of the King's letters patent, Ge. 
a writ of error lies in B. R. 1 Roll, Abr. 744. Dyer 
315. 4 Ia. 80. Plau. 393. | 

Wherever a new juriſdiction is erected. by act of par- 


liament, and the court or judge, that exerciſes this juriſ- 


diction, acts as a court or judge of record, according to 
the courſe of the Common law, a writ of error lies on 
their judgments; but where they act in a ſummary me- 
thod, or in a new courſe different from the Common law, 
_ a writ of error lies not; but a certiorari; 1 Salt. 
263. | 


wy As to the manner of bringing _ 
Error in the King's Bench is thus proſecuted : The cur- 


ſitor of the county makes out the writ of error, from a 
præcipe or copy of the declaration left with him; which 
is to be allowed with the clerk of the errors, who has a 


fee of 21. 25. 6d. and a certificate of the allowance of 


the writ muſt be ſerved on the defendant's attorney in er- 


ror; alſo the plaintiff's attorney in the action, is to pro- 


cure an original to warrant his judgment; and watrants 
of attorney muſt be filed, and bail put in, where re- 
quired, Sc. And then the proceedings are 


ö ſeire fa- 
cias ad audiend errores againſt the plaintiff in the action, 


whereog 
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whereon judgment was obtained; and the writ of error 
being received by the ſheriff to whom directed, he is to 
give notice to the plaintiff in error to ſhew cauſe why exe- 
cution ſhoulg not be on the judgment, and make a return 
to that purpoſe ; then a rule is to be given with the clerk 
of the rules for the plaintiff in error to aſſign his errors by 
ſuch a day, which if he ſhall not do before the rule is out, 
the plaintiff in the original action may take out execution 
againſt him. | ; 

If the plaintiff in error aſſign errors in the recorꝭ then 
the defendant muſt plead In nullo eft erratum, and thereup- 
on enter the cauſe with the clerk of the papers, for the 
errors to be argued ; and paper books for the counſel and 
judges, are to be made out, Sc. If ſome part of the re- 
cord be not returned, a certiorari muſt be prayed to bring 
it into court; and if matters of fact are alledged in error, 
as nonage, death of the plaintiff, &c. a proper plea muſt 
be made thereto, and iſſue thereupon taken and tried as 
in any other iſſue: But if only matters of law are aſſign- 
ed, the errors are argued by counſel on both ſides, and the 
judgment is either reverſed or affirmed: And when judg- 
ment is affirmed, the defendant in error may proceed a- 
gainſt the defendant in the action, by taking out execution 
on the affirmetur, or bringing action of debt on the judg- 
ment; or he may proſecute the bail by /cire facias upon 
their recogniſance. 2 Vol. Mod. Ent. Eng. 373, 378. 
But tis ſaid by ſome, that an aſſignment of errors in fact 
and in law, is bad on demurrer ; by others, that the aſ- 


ſignment of error in law may ſtand, and the fact be conſi- 


dered as nothing. Sed qu. Where there is an error in 
fact, if the writ of error ought not to be coram vobis refidens, 
i. e. in the court where the judgment was given. In this 
caſe, however, we muſt except the want of warrants of 
attorney, &c. which are fas; and 'tis every day's prac- 
tice to aſſign ſuch, with errors in law, and the uſual courſe 
is, if defendant in error does not pray a certiorari, for the 
plaintiff to pray it. : | 
When a judgment is reverſed or affirmed in the Exche- 
quer chamber, the tranſcript of the record thereof will be 
remitted back to this court, to be entered up at the end of 
the judgment here: and if ſuch judgment ſhall be affirm- 
ed in the Exchequer chamber, yet a writ of error may be 
brought thereupon returnable in parliament, Pragi/. So- 
lic. 252, 253. 
If you would bring a writ of error in parliament to re- 
verſe a judgment in B. R. there muſt be a petition to the 
King for his warrant, which petition has the allowance 
of the Attorney General, and then the King writes on the 
top of it Fiat Juſlitia; whereupon a writ of error is made 
out by the clerk of the errors, (who hath 47. fee, and the 
King's warrant coſts 5 J.) And then the lord Chief Juſtice 
of this court carries the record, and a tranſcript thereof, 
up to the Houſe of Lords in full Parliament, and after 
they are examined there, leaves the tranſcript with the 
Lords, but brings back the record: And this being done, 
the attorney for the defendant in errors, gets ſome Lord 
to move that the plaintiff in errors may aſſign his errors; 
but if for the plaintiff, motion is to be made that upon 
his aſſigning errors, the defendant may appear and make 
his defence, and counſel to be heard on both ſides: then, 
after the judgment is either affirmed or reverſed, the clerk 


- ofthe parliament remands the tranſcript of the record into 


B. R. with the affirmation or reverſal thereof, to be en- 
tered upon the record of the ſaid court, which court, if af- 
firmed, awards execution, Sc. Dyer 385. Praciiſ. Attorn. 
Edit. 1. p. 117. | 

A writ of error in parliament is made returnable im- 
mediately; or on a prorogation ad proximum parliamen- 
tum: and it doth not determine by a prorogation. But if 
a parliament is diſſolved before the errors are heard, it is 
otherwiſe. And on motion, execution hath been grant- 
ed in B. R. on a * in ſuch a caſe, the record 
being never out of the court. Raym. 5. 2 Nelſ. Abr. 
177100 of Une 
"fo bring a writ of error in the King's Bench here in 
England to reverſe a judgment given in the King's Bench 
in Jreland, a writ muſt be procured from the curſitor, 
directed to the Chief Juſtice of the court of B. R. in 
Ireland, requiring him to. ſummon the plaintiff in the ac-: 
tion there, to appear here in this court, to anſwer the er- 


5 , 3 a 
. 


rors ; whereupon a tranſcript of the record is ſent over 
(not the record itſelf of the judgment, which remains in 
Ireland) and when the errors are argued, if the judgment 
is reverſed, there muſt go a writ to the Chief Juſtice of 
Ireland to reverſe it; fo that the judgment is not actual 
reverſed here, but there. And where the judgment in 
Ireland is affirmed here, there can be no writ of execution 
granted here; but on affirmance of the judgment a vrit 
goes, reciting all the proceedings, directed to the judges of 
B. R. in Ireland, commanding them to iſſue proceſs of ex. 
ecution. Co. Car. 368. 1 Salk. 321. 

The party bringing the writ of error is to cauſe the 
roll where the judgment is entered, to be marked with 
the word error in the margin, that the other party ma 
have notice on the rgcord that the-writ of error is brou 7 
and this marking of the roll, on giving notice thereof is 
as it were a ſuperſedras in itſelf to hinder execution : 
with the ſheriffof the county: And the plaintiff's atto 
is not obliged to ſearchthe record, whether writ of error ig 
brought or not; but may make out execution upon the 
Judgment, if no ſuperſedeas be taken forth, or he hath no 
notice of the writ of error. Trin. 24 Car. B. R. 

On a writ of error of a judgment in the Common Pleas, 
or other inferior court, in every adverſary ſuit, the record 
itſelf ſhall be removed, that it may remain as a precedent 
and evidence of the law in the like caſes. 1 Roll. Ar. 
753. 5 G. 39. | 

But in the caſe of a fine the tranſcript only is removed, 
for fines are only a more ſolemn acknowledgment or con- 
tract of the parties, and therefore are no memorials of the 
law, and need only be affirmed or vacated; if the former 
the contract ſtands as it was; if the latter, the juſtices of 
B. R. may ſend for the fine itſelf, and reverſe it, or t 
may ſend a writ to the treaſurer and chamberlain to take 
it off the file; beſides, ſhould the record itſelf be remoy- 
ed and affirmed, it could not be ingroſſed for want of 
a chirographer in B. R. 1 Roll. Abr. 152. 1 Bend. 
31. Dyer 89. Godb. 248. 2 Roll. Rep. 233. F. V. B. 


20. b 2% 

If the judges of the Common Pleas, or other judges, 
upon a writ of error, will not certify all the record, the 
party that ſues the writ of error may alledge diminution 
of the record, and pray a writ to the juſtices that certified 
the record before, to certify the whole record. F. N. B. 
„„ | 

But diminution cannot be alledged upon a writ of e- 
ror brought upon a judgment in any inferior court. 1 
Sid. 40. But ſee infra. © | 

By ſtatute, he that brings writ of error, to reverſe a 
judgment in a ſuperior court, in all caſes after a verdid, 
or in any action of debt, upon bond for payment of mo- 
ney only, or on a contract, muſt put in good ſureties to 
proſecute his writ of error with effect, and pay the debt 
and damages if judgment be affirmed: But inferior courts, 
as'well upon verdicts as other judgments, by default, &c. 
have their writs of error allowed without putting in bail, 


il be not put in, on the writ of error brought upon a judg- 
ment in the courts at H/eftminfter, in thoſe caſes where 
bail is required, the writ of error is no ſuperſedeas to the 
execution; though ſuch writ is in being, until a nolle proſe- 
gui is entered, or judgment affirmed, c. And it is the 
lame where inſufficient bail is given, on rule to put in bet- 
ter bail, or juſtify thoſe put in, which if the plaintiff doth 
not do, execution is ordered upon the judgment, with 
- - oh ante to the writ of errar, Sc. Micb. 9 M. 3. 

A plaintiff in error is, in the time appointed by the rule 
for that purpoſe, to certify the un Fever” R. or the 
court will grant a nolle proſequi on the writ of error. Mich. 
22 Car. B. R. A writ of error is a commiſſion, it is not 
an action. But ſee ante, previous to the Divjſions. 
ſee Diviſiun V. CENTERS. N 

Error in proceſs by the fault of clerks in B. R. 8 
not reverſible, tliough in the ſame term, without writ 
error it is otherwiſe in C B. But writs of error fe- 
move only the record and proceſs z not the original, which 


remains filed with the cuſtos brewium. enk. Cent. 11 2 
25. 


Though a ſuperſedeas is to be made out, allowed and leſt 


oy being omitted in the ſtatute. 3 Fac: I. cap. 8. If 
1 
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25: In error it was ſaid that B. R. could not reverſe a 


judgment given in another court, unleſs they could give 
the Line — that court ſhould have given; whichſ 
in this caſe they might not, by reaſon the plaintiff in th 


original action was dead: but by Holt C. J. If this court 
cannot give like judgment, as that below ſhould have done, 
it is becauſe the ſuit by the death of the plaintiff there is 
abated ; but the judgment may nevertheleſs be reverſed 
here, and by reverſal the executor is reſtored to his action 
Trin. 5 Ann. Fa, 

The court will not let the plaintiff in error quaſh his own 
writ of error; mug they may grant leave to diſcontinue 
it. 5 Mod. 67. If a verdict is for a defendant in error, 


and judgment is affirmed, coſts are allowed by Stat. 3 Hen. ö 


7. c. 10. occafione dilationis executionis. And by 48 5 


Ann. c. 16. Upon quaſhing writs of error, for defect or 
variance from the record, Sc. the defendant is to have. 


coſts as if judgment were affirmed. When a writ of error 


is not in dilatiane executionis, as where it is brought after 
the execution is executed, the plaintiff ſhall not have da- 


mages and coſts. Cro. Jac. 636. 


When a writ of error is brought to reverſe a judgment 


in an inferior court, though the record is not certified as 


it ought, yet execution cannot be ſued; but on certificate 


of the neglect, c. a writ of executione judicii may be iſſu- 


ed. I Lill. Abr. 526, Upon a writ of error, if the clerk. 
below will certify the record wrong, action of the caſe lies 


againſt him; and if he make no return, the plaintiff may 
have the writ executione judicii out of Chancery, Mod. Caf. 


5. | 

Iferroneous judgment be for the defendant in an inferi- 
or court, and it is reverſed in B. R. and the merits appear 
for the plaintiff, he ſhall have judgment, but if the merits 
be againſt the plaintiff, the 2 6 — ſhall have new judg- 
ment, in like manner as in the Exchequer chamber; for 
the judges are to reform, as well as to affirm or reverſe. 
Fareſl. Rep. 2, If a writ of error to reverſe a judgment 
be diſcontinued for want of proſecution ; execution cannot 
be had upon the judgment, until the diſcontinuance is cer- 
tified from the court where diſcontinued. 1 Lill. 518. 
If a writ of error is brought to remove a record of a judg- 
ment given in C. B. and the plaintiff in error leaves the 
record there, without removing it before the return of the 
writ; or in caſe there be a longergeturn-day than is con- 
venient in the writ of error, as if it is purchaſed the begin- 
ning of Miehaelmas term, and made returnable in Hilary 
term; the court may award execution, although the writ 
of error be delivered. Jenk. Cent. 180. Dyer. 245. 


III. In what court error is to be brought. 

Erroneous judgments given in the court of B. R. were 
only reformed by the paliament till ſtat. 2) Eliz. cap. 8. 
By that ſtatute, a writ of error lies out of the Chancery up- 
on all Judgments given in the King's Bench, when the ſuit 
is by bill, (except the King is a party to the ſuit) returna- 
ble in the Exchequer Chamber, before the judges of the Com- 
mon Pleas, and Barons of the Exchequer, &c. who may 
examine the errors, and reverſe or affirm the judgment; 
other than for errors, concerning the juriſdiction of the 
court, or want of form in writs, pleadings, Sc. and after 

e errors are examined, and judgment alfred or reverſed, 


—_—— 


the record is ſent back to the King's Bench, to proceed. 
and award execution; but if the ſuit is by original writ, 


or on gui tam, Cc. where the King is party, writ of error 
lies only in parliament. Stat. IBid. . 

Not we * reverſing or affirming a judgment, the Ex- 

uer chamber is to ſend back the record into B. R. 


or if 


the ſuit is diſcontinued in the court of Exchequer 


Exchequer ſhall give coſts and damages to the plaintiff. in 


but alſo if the plaintiff in the writ, of error is nonſuit, 


ber, the record ſhall be ſent back: And the court of 


- original action for his delay, Sc. though if the plain- 
ut in error was plaintiff in the original action, there 


70 coſts can be given. 2 And. 122. 2. Nell. Abr. 707, 


ea writ of error determines in the Exchequer cham- 
» Dy abatement or diſcontinuance, the, judgment is 
* again in B. R. till a remittitur is entered. 1 Salk, 
1. The Exchequer chamber doth not award a ci. 


| 


| 
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concerned. . 7 AN 2 A433 atlli0. 

The court of parliament is the ſupreme court, whete 
anciently cauſes of great conſequence, as between the 
Magnates Regni, were heard and determined; hence. the 
lords is the dernier reſort, to which, a writ of error lies; 
and therefore, if a writ of error, be brought, of a judgment 
in the King's Bench into the Exchequer chamber, and there 
the judgment is reverſed ; yet a writ of error hes of ſuch 
judgment into parliament, and the lords may reverſe ſuch 
ſecond judgment. Show. Parl. Ca. 24, 110. 1 Vent. 
334. Ram. 330. 2 fon. 99. 2 Lev. 232. 

So a writ of error lies into Sg ; wit jidg- 
ment in B. R. either in a cauſe brought there by writ 
of error, or originally commenced there: 1 Holl. Abr. 
. . tho' upon a judgment in the King's Bench, ſince 


526 #1%% 


upon the firſt judgment. 1 Saund. 346. Carth. 180. 
And therefore it ſeems, that if a writ of error be brou ht 
upon a judgment in the Exchequer chamber, where the 
judgment is affirmed, and after error is brought upon the 
ſame judgment in the parliament ; this writ of error is 
no ſuperſedeas ; but if the writ of error be brought upon 
the judgment in the Exchequer chamber, it is; a /uper/e- 
deas. See 2 Roll. Ar. 492. 2 Lev. 2322. 

To reverſe a judgment given in the court of Common 
Pleas, the writ of error is made returnable in the King's 
Bench, and error is not to be brought in parliament: 
Though where a writ of error is brought in B. R. upon a 
judgment given in C. B. and the judgment is reverſed or 
affirmed in B. R. the party grieved may have writ of er- 
ror returnable in parliament. 31 Elz. c. 1. 1 Lill. Ar. 
519, 521. Erroneous judgment in the court of Exchegaer, 
is to be examined by the Lord Chancellor, Sc. with ſome 
of the juſtices, and ſuch other ſage perſons as they think 
fit; and if any error be found, they ſhall correct the rolls, 
and ſend them into the Exchequer, in order to make exe- 
cution, Sc. Stat. 31 Ed. 3. cap. 12. N 
If any erroneous judgment be given in London, or other 
place, which is a court of record, the party grieved ſhall 
have a writ of error, and this writ may be returned: into 
the common Pleas, or into the King's Bench, at the plea- 
ſure of him who ſueth the ſame. F. N. B. 44. to chore 
No writ of error lies in Banco or Banco Regis, upon a 
judgment given within the five ports; but by cuſtom ſach 
judgment is examinable by bill in nature of a writ of er- 
ror coram domino cuſtode ſeu gardiano quinque portuum apud 
curiam ſuam de Shepway. 4 Inſt. 224. 53 7 
If a judgment be given in the court of ſtannaries 
the dutchy of Cornwall, no writ of error lies upon this 
in Banco or Banco Regis, becauſe it hath not been uſed; 
but of this there may be an appeal to the guardian of 
the ſtannaries, and from him to the Prince; and when 
there is no Prince, to the King's counfel. 1 Roll.” Abr. 
745- 4 . 


ment given before the judges: of aſſiſe. 1 Nu, Abr. 


745. But ſee 1 Leon. 55. 3 Leon. 


. "a. Dy 7 
250. Moor 78. 1 And. 12. Co. Eis. b- Po 
n & 5 5 
Upon a judgment given in the Huſtings in London, a writ 
of error lies at St. Martin's before certain juſtices. i Rol. 
Abr. 745. 1 Lev. 309. 2 Saund. 253: S. N. and that 
upon a judgment of the ſaid juſtices, a writ of error lies in 
parliament. See 4 Lo ie 77. 
In Wales, at the Great Seſſions there, a writ of error 
lies on perſonal actions ta the council of the Marches of 
Wales; and if they give an erroneous judgment; it is 
final, for the ſtatute. 34 H. 8. c. 26. ordains this tit to 
the council there; and ſince that act, no writ of error 
has been granted of ſuch erroneous judgment; Upon er- 


| 


fac. ad audiend. errores; but notice is given to the parties 


A writ of error lies in the Common Pleas upon a 9 | 


1 


y 
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to the King's Bench. Jenk. Cent. 71. And fo in perſonal 
actions now by 1 V. & NM. c. 27. 

In ſome caſes a writ of error lies in the ſame court where - 
R 2 5 X 

If upon a judgment in B. R. there be errer in the pro- 
ceſs, or through the default of the clerks, it ſhall be-re- 
verſed in the Ee court by writ of error ſued there before 
the ſame juſtices. F. N. B. 21. Poph. 181. 1 Roll. Abr. 


46. 
7485 if one is indicted of treaſon or felony in B. R. or be- 
ing indicted elſewhere, the indictment is removed into B. 
R. and by proceſs of that court he is erroneouſly ouflawed, 
and ſo returned; a writ of error may be brought in B. R. 
for the reverſal thereof. 3 Ii. 214. 

Alſo if an erroneous judgment in point of law be given 
in B. R. upon an iridiftment in London, a writ of error may 
be brought in the ſame. court; for though in civil caſes er- 
ror does not lie in the ſame court, unleſs for a matter of 
fact; yet in criminal caſes it lies as well as for an error in 
law as fact. 1 Sid. 208. 

But if an erroneous judgment be given, and the error 
lies in the judgment itſelf, and not in the proceſs, a writ 
of error does not lie in B. R. of ſuchjudgment. 1 Roll. 
Abr. 746. | | 

If a record is removed by writ of error out of the Com- 
mon Pleas into the King's Bench, and the writ of error for 
inſufficiency is quaſhed in the King's Bench, the plaintiff 
in error may have a writ coram vobis refiden'. But ſuch new 
writ is not a ſuper/edeas in itſelf as the firſt writ was, and 
therefore he muſt move the court for a ſuper ſedeas, and put 
in bail thereon. | 

So if ſuch ſecond writ be quaſhed for inſufficiency, yet 
the court will grant a new or ſecond writ of error coram vo- 
bis refigen'. As alſo a ſuperſedeas on putting in bail; for 
ſuch ſecond writ being void, as if there had been none be. 
fore. Carth. 369, 370. | 


IV. How errors are to be aſſigned. 

In writ of error, when the record comes into court, if 
the plaintiff all that term doth not aſſign his errors; or if 
he do it, and omit to ſue a ſcire facias ad audiendum er- 
rores, againſt the defendant in errors, returnable the ſame 
term, or the next, all the matter is diſcontinued ; and the 
next term a new writ of error is to be ſued out upon the 
record directed to the ſame juſtices, Sc. F. N. B. 20. 
If he that brings writ of error, diſcontinues before the de- 
fendant in the writ of error pleads to it, he may have a 
new writ of error; but if he diſcontinue after the defendant 
hath pleaded In nullo eft erratum, he may not have a new 
writ. 1 Lill. 522. The parties upon the removal of the 
record by the writ of error, have no day in court given to 
either of them; ſo that if the plaintiff in error delay to ſue 
forth his ſci. fac. ad audiend. errores, the defendant hath no 
way to compel him, but by ſuing out a ſcire facias quare ex- 
ecutionem non, &c. And if thereupon the plaintiff in error 
doth not plead that his errors are aſſigned, but ſuffer judg- 


| ly, as by entry into the lan 
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ort in real or mixed actions in Males, writ of error lieth in- [is in court; but it ĩs not 25 warrant of attorney, which 


is an error in fact, and hot upon record. hid. 140. f 
Rep. 27. 
if - in execution brings error, he ought to aſſign the 
errors in his proper perſon : And in caſes of outlawry for 
felony, erorrs ſufficient muſt be certainly alledged in vr. 
ting, before the writ of error is allowed. Jenk. Cem, 165 
179. Where a recovery is had, and error brought, if th. 
original writ doth not abate by death; but is abateable on. 
pending the writ, or cover- 
ture, acquiſition of a dignity, a partial array returned, aid 
denied, c. that ſhould have been pleaded, and were not: 
Theſe ſhall not be aſſigned for error; for they are Waived, 


21 H. 6. 29. 

The aſſigning general errors is to ſay that the declana- 
tion, Cc. is not ſufficient in law; and that judgment was 
given for the plaintiff, where it ought to have been for 
the defendant : And the errors of a judgment are now to 
be aſſigned on the record, to appear with it to the court. 
It muſt appear in the record, that judgment was given for 
a matter out of the juriſdiction of the court, for the plain. 
tiff in error to aſſign that for error. And that ſhall never be 
aſſigned for error which might have been pleaded to the ac- 
tion. Roll. Rep. 50. 88. 1 Lill. 523. ; 

The plaintiff in error cannot aſſign error in fact, and er- 
ror in law together, for theſe are diſtinct things, and ne- 
quire different trials. 1 Roll. Abr. 761. 1 Sid. 147, 
Leon. 105. But vide ante. 

If the plaintiff in errors aſſigns errors in fact, and er- 
rors in law, which are not aſſignable together, and the 


Carth. 368—9. ' defendant in error pleads in nullo e erratum; this is a 


confeſſion of the error in fact, and the judgment muſt 
be reverſed, for he ſhould have — for the dupli- 
ch Style 69. 1 Lev. 76. Salk. 268. 6 Mad. 113, 


206. | 

Alſo if an error in fact be well aſſigned, in mulls ef era. 
tum is a confeſſion of it, for the defendant ought to have 
joined iſſue upon it, ſo as to have it tried by the county. 
1 Sid. 9 


ratum is no confeſſion of it; as if it be aſſigned that ſuch 
a one at the time of the return of the venire was not ſhe- 
riff, and the record bMemoved into B. R. by certiorari, 
there in nullo eft erratum is no confeſſion of that error, be- 
cauſe the record is not in court, that being no part of the 
record, for the plea is in nullo eſt erratum in recordo. Cre. 
Fac. 12, 29, 521, Raym. 231. Cro. Car. 421. 1 Kal. 
Abr. 758. 5 

So if the plaintiff in error aſſigns an error in fact, viz. 
that the defendant who was an infant, did not appear 
by guardian, but by attorney, and concludes with h 
paratus eft verificare, inſtead of concluding to the coun- 
try, as he ought to do, though the defendant in eo 
pleads in nullo eft erratum ; yet it ſhall not amount to 3 
confeſſion, but ſhall be taken only for a demurrer. 7 


ment to paſs upon two mbils, no errors afterwards aſſigned 
ſhall prevent execution, Carthew's Rep. 41. As before 
obſerved, the ſci. fac. ad audiend errores is only uſed in 
B. R. In the Exchequer chamber notice is given. It is 


ſaid the uſual practice is, that the defendant in the writ of | 


error, by conſent doth voluntarily take notice of the aſ- 
ſignment of errors, and this conſent is teſtified by his plead- 
ing In nullo eft errat. and then there is no occaſion for 
fetre facias ad audiend. error. Ibid. 2:4 1 
Errors are to be aſſigned in the term, or the writ of 
error will be quaſhed. 1 Lill. Abr. 524. When the 
record is in court by writ of error, the plaintiff in errors 
is to aſſign his errors; and oy have a ſcire factas before 
the record is entered: And the manner of aſſigning er- 


rors, according to the ancient practice, is to put a bill“ 


into court, and ſay in the bill, in hoc erratum oft, Sc. 
ſhewing in certain in what things. F. N. B. 20. The 
aſſignment of error, in omnibus erratum is not good; for 
the judgment is founded upon the original writ, count, 
pleading, iſſue, proceſs, trial, and ſo is manifold. Fenk. 
Cent.” 84, Errors not aſſigned in the record, may be aſ- 
ſigned after a ſcire facias ad augiend, errores; as the record 


58. 

Alſo if an error in fact, that is not aſſignable, be aſſigned, 
and in nullo eſt erratum be pleaded it is no confeſſion; 25 
if it be aſſigned, that ſuch a day there was no court 
Common Pleas fitting, becauſe that is againſt the record, 
and in ſuch caſe in nullo eft erratum is only a demurrer; fo 
if a man ſays he did not appear, and the record ſays be 
did, in nullo eft erratum is no confeſſion, but a demuriet. 
becauſe it is againſt the record. Cro, Car. 12, 29, 57 
2 — Raym. 231. 1 Vent. 252. 3 Keb. 259. 

ev. 7 33 LELNS' 1 24 6 | . | 

ic has been held, that an error in fact cannot be aſigael 
in the Exchequer chamber: Though by ſome authontS, 
errors in fact may be aſſigned as errors in law. 2 Mad. 194 
e eee | 

By 20 Car. 2. c. 6, In actions real, perſonal, ard 
mixed, the death of either party between verdict and judg- 
ment, ſhall not be alledged for error. 

It ſeems a general rule, that ous can be * 
for error that contradiets the record; for the record 
the courts of juſtice being things of the greateſt credit 
cannot be — but by matters of equal notoriety 


with themſelves; wherefore, though the matter 18 


becauſe no exception was taken to the writ. 9 Rep. 43. 


. Raym. 59. 
But i an error in fact be ill aſſigned, in null ef er- 
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redit, 


onely 


igaed 
of” 


and when land is to be recovered or reſtored in a writ of 


the right owner appears. 1 Roll. Abr. 747, 788. Dyer 


land, of which the fine was erroneouſly levied. Cro. 
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| eren ſhould be proved by witrieſſes of the beſt credit, 
= the judges would not admit of it. 1 Roll. Abr. 757. 
Hence it is, that in a writ of error to reverſe a fine, the 
plaintiff cannot 4 Mary the conuſor died before the 


tefte of the dedimus, that « he record o 
the conuſance taken by the commiſſioners, which evident- 

ſhews that the conuſor was then alive, becauſe they 
took his conuſance after they were armed with the com- 
miſſion, and the dedimus iſſued. Dyer 89. 1 Roll. Abr. 


757. 
v. What defence may be made by a defendant in errror. 


The defendant in error may plead a releaſe of all er- 
rors, of 2 releaſe of all ſuits, and theſe pleas, if found 
for him, will for ever bar the plaintiff in error. 1 Roll. 

788. NA 
* by a writ of error the plaintiff ſhall recover, 
or be reſtored to any perſonal. thing, as debt, damage, or 
the like, a releaſe of all actions perſonal is a good plea ; 


error, a releaſe of actions real is a good bar; but where 
by a writ of error the plaintiff ſhall not be reſtored to any 
perſonal or real thing, a releaſe of all actions real or per- 
ſonal is no bar. Co. Lit. 288. b. 8 Co. 152, 1 Kall. 
Ar. 788. 2 Roll. Abr. 405. 

Alſo if a man loſes in a real action, and he releaſes 
all his rights to the land, this ſhall bar him of his writ of 
error, for no perſon can bring a writ of error to reverſe 
a judgment that is not intitled to the land, Sc. for the 
courts of law will not turn out the preſent tenant, unleſs 
the demandant can make out a clear title ; poſſeſſion al- 
ways carrying with it the preſumption of a good title, till 


90. a. 3 Leo. 36. 

Hence it is, that if a man releaſes all his right of the 
land of which a fine was levied, he has thereby barred 
himſelf of his writ of error, for his releaſe having for 
ever excluded him from the land, he can have no writ of 
error, becauſe nobody is intitled who cannot have the 


Eliz. 469. 1 Roll. Abr. 789. 

| If the tenant, pending a precipe againſt him, aliens 
in fee, and after judgment is given againſt him, and he 
brings a writ of error; this feoffment is not any bar to 
the writ, becauſe he was privy to the judgment after. 1 
Roll. Abr. 788. Bridg. 77. 1 Roll. Rep. 306. 

In a writ of error to reverſe a common recovery, it is 
no ou plea, 'that the plaintiff pending the writ of er- 
ror hath entered into part, for before the poſſeſſion was 
taken from him, he might have error to reverſe the judg- 
ment, though not to have reſtitution. 1 Lev. 72. 

In a ſcire facias againſt a tertenant, he may plead a 
releaſe of error, though he be not privy to the judgment. 
9 Hen. 6. 48, Bro. 9. . C. 

But the tertenants cannot plead in abatement of the 
writ of error, but only in bar as a releaſe, &c. in main- 
tenance of their title. 1 Lev. 72. 

After in nullo eft erratum pleaded, the party affirms the 
record to be perfect, and he is forecloſed to ſay there is 
error in it: Though the court is not reſtrained from 
examining into it. 1 Salk. 270. The judges are not 
bound to ſearch for errors in the record, which were not 
aged; but may if they will; and if they find error 
they ought to reverſe the judgment. Fenk. Cent. 1 59. 


VI. Of the judgment to be given on a writ of error. 

A judgment cannot be reverſed in part, and ſtand good 
20 io other part; or be reverſed as to one party, and re- 
main good againſt the reſt: Though if there be error in 
awarding execution, the execution only ſhall be reverſed, 
and not the judgment. Hob. go. The judgment is an 
mire thing, and therefore it cannot bereverſed, in part, 
aud affirmed in part; but if it is erroneous as to any 
Part, the intire judgment muſt be reverſed. Carth. Rep. 
. 5. If judgment is entered againſt joint defendants, 
15 one of them is dead, the judgment ſhall be reverſed 

rer as to all of them; for in ſuch caſe the plaintiff 
ought to make a ſpecial entry of the death of the party, 
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with Nihil ulterius verſus eum fiat, and then take judgment 

only againſt the others. Bid. 149. l 
The court of Exchequer chamber have not any autho- 

rity, but to reverſe or affirm the judgment, c. for they 


uſe that contradicts the record of | cannot make execution. Co. Elix. 108. But where 


judgment is given for the defendant, and the plaintiff 
brings a writ error; if the judgment is reverſed, the 
court which reverſes the judgment ſhall give judgment for 
the plaintiff, as the other court ought to have done. 
Zelv. 117, 118. In the Exchequer chamber, after re- 
verſal of a judgment, Sc. in B. R. the court gave judg- 
ment, quod quer. recuperet, Sc. but becauſe they wanted 
power to award a writ of inquiry which was neceſlary, 
being on a demurrer, therefore it was ſent back into B. 
R. for the execution of that writ, and thereupon to give 
final judgment: But if the judgment is againſt the 
plaintiff in B. R. upon a ſpecial verdict, and that judg- 
ment is reverſed in the Exchequer chamber, there being 
no writ of inquiry requiſite, the court of Exchequer cham- 
ber doth not — give judgment of reverſal, but a com- 
pleat judgment fon the plaintiff in the action. Carb. 
18t. If errroneous judgment be had by conſent of parties, 
it may be reverſed in the Exchequer chamber ; for con- 
ſent of parties may not change the law; but if the con- 
ſent is entered upon and made part of the record ; it may 
be good. Hob. 5. Cro Eliz. 664. The reverſal in the 
Exchequer chamber, is res judicata: No writ of error 
lies upon ſuch judgment, except in parhament; and it is 
by ſix judges at leaſt, by the ſtatute 27 Eliz. c. 8: and 31 
1. TIES | 
When judgment is given in B. R. for the plaintiff in 
errors, there ſhall be only a judicium revocetur, &c. en- 
tered with coſts: If for the defendant in errors, that the 
plaintiff nil capiat breve ſuum de errore. The Chief 
juſtice of B. R. Sc. or the eldeſt judge ought to allow a 
writ of error which is in judgment of law a ſuperſedeas 
untill the errors are examined, and the judgment affirmed 
or reverſed. Cro. Jac. 534. As a plaintiff having erro- 
neous judgment may reverſe it; and new judgment may 
be given for him: So if a judgment is reverſed, the 
plaintiff may bring a new action for the ſame cauſe. 1 
Lev. 310. Where a judgment is pleaded in bar of ano- 
ther action, &c. and judgment given on that plea; 
writ of error may be had to reverſe the ſecond judgment. 
Cro. Eliz. 503. YJenk Cent. 259. And debt lies upon a 
judgment in B. R. after a writ of error brought; which 
is only a ſuperſedeas to the execution. 1Lev, 153. 
In a writ of error upon a judgment in treſpaſs againſt 
ſeveral, if the judgment be erroneous, becauſe one of 
the defendants was within age, and appeared by attor- 
ney, the judgment ſhall be reverſed in toto againſt all. 
1 Roll. Abr. 776. Cro. Jac. 289. S. C. and 303. S. P. 
adjudged. Allen 74, 75. S. C. and S. P. adjudged. 
Style 121, 125, 406. S. P. adjudged. | 
By flat. 5 Geo. 1. c. 13. it is enacted, That all ris 
of error, wherein there ſhall, be any variance from the ori- 
ginal record, or other defect, may be amended by the 
court, and made agreeable to the record : And where 
any verdict hath been given, in any action, ſuit, Sc. in 
any of his Majeſty's courts at Heftminfer, ar other court 
of record, the judgment thereon ſhall not be ſtayed or 
reverſed for any defect or fault in form or ſubſtance, in 
any bill, writ, &c. or for variance in any ſuch writs 
from the declaration and other proceedings : but this is 
not to extend to any appeal of felony, or proceſs on in- 
dictment, informations, and appeals. Sce judgment. 
ERTHMIOTUM, An ancient word for a meeting of 
the neighbourhood to compromiſe differences among them- 
ſelves ; which was cuſtomary in former days; it is men- 
tioned in Leg. H. 1. c. 57. 
ESBRANCATURA, (from the Fr. efbrancher) Cutting 
off branches or boughs in foreſts, Sc. Hoved. 784. | 
ESCALDARE, To ſcald: Eſcaldare porcos, was one of 
our ancient tenures in ſerjeanty ; as appears by the inquiſi- 
tion of the ſerjeancies and knights fees in the 12th and 14th 
years of King John, within the counties of Eſſex and Hert- 
ford. Lib. Rub. Scaccar' MS. 1 37. 
ESCAMBIO, (derived from the Span. cambier to change) 
Was a licence granted to.make over a bill of exchange to 

| another 
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another beyond the ſea: for by the Stat. 5 R. 2. c. 2. No 
merchant ought to exchange or return money beyond ſea, | 
without the King's licence. Reg. Orig. 194. See Ex- 
change. | 

ESCAPE, (eſcapium, from the Fr. e/chapper, i. e. effu- 
gere to fly from) Signifies a voilent or privy evaſion out of 
ſome lawful reſtraint ; as where a perſon is arreſted or im- 
priſoned, and gets away before delivered by due courſe of 
law. Staundf. P. C. cap. 26, 27. 7th 
Eſcapes are either in civil or in criminal caſes. As to 
eſcapes in civil caſes it is to be conſidered, 


I. Where the party ſhall be ſaid to be legally committed, 
ſo that the ſuffering him to go at large will be adjudged 
an eſcape ; and what degree of liberty, or going at 
large, ſball be deemed an eſcape, as alſo what perſons 
are anſwerable for an eſcape. 

II. Of the difference between voluntary and negligent 

eſcapes, as alſo between eſcapes on meſne proceſs and 
execution. ä 

III. Of the nature of the action to be brought for an 

eſcape, and of the manner of laying it. | 

IV. Of the party's defence ſued for the eſcape, and 
therein of pleading freſh ſuit. 5 


I. Of legal commitment, what ſhall be deemed an eſcape | 

and who anſwerable. 

It ſeems agreed as a, general rule, that where-ever a 
ſheriff or other officer hath a perſon in cuſtody, by vir- 
tue of an authority from a court which hath juriſdiction 
over the matter, that the ſuffering ſuch a perſon to go at 
large is an eſcape, for he cannot judge of the validity of 
the proceſs or other proceedings of ſuch court, and therefore 
cannot take advantage of any errors in them; hence the 
law allows him, in an action of falſe impriſonment, to 
plead ſuch authority, which will excuſe him, tho' it be 
erroneous; but if the court has no juriſdiction of the 
matter, then all is void, and conſequently the officer not 
| puniſhable for ſuffering a perſon taken upon ſuch void 
authority to eſcape. Moor 274. Dyer 175. Poph. 203. 
1 Leon. 30. 8 Co. 141. b. 5 G. 64. Cro. Jac. 280, 
289. 2 Bult. 64, 256, Therefore, if aca. /a. iſſue after 
a year and a day, without ſuing out a /cire factas, this 
error will not excuſe the ſheriff in an eſcape. 2 Oo. 288. 
Salk. 273. But though a ſheriff may not take advantage 
of an erroneous proceſs; yet he ſhall of a void proceſs, on 
which it is no eſcape to let the priſoner. go. 

If at the petition of A. and the reſt of the creditors of 
B. a commiſſion upon the ſtatute againſt bankrupts is iſ- 
ſued out againſt B. and thereupon the commiſſioners fit 
and offer interrogatories to C. and he refuſes to be examin- 
ed, and by them is thereupon committed to priſon, and 
the gaoler ſuffers him to eſcape, as the commiſſioners had 
ſufficient authority to commit, and A. was prejudiced by 
the eſcape, he may maintain an action againſt the gaoler. 
1 Rell. Rep. 47. Moor 834. pl. 1123. S. C. 

The ſheriff cannot be charged with an eſcape before he 
had the party in actual cuſtody by a legal authority; and 
therefore if an officer, having a warrant to arreſt a man, 
ſee him ſhut up in a houſe, and challenge him as his priſon- 
er, but never aCtually have him in his cuſtody, and the 
party get free, the officer cannot be charged with an eſcape. 
Bro. Eſcape, 22. 

But if A. is arreſted, and in the actual cuſtody of the 
ſheriff, and afterwards another writ is delivered to him at 
the ſuit of J. S. upon the delivery of the writ, A. by 
conſtruQtion of law is immediately in the ſheriff's cu- 
ſtody, without an actual arreſt; and if he eſcapes, the 
+ plaintiff may declare, that he was arreſted by virtue of 
the ſecond writ, which is the operation it has by law, 
and not according to the fact. 5 Co. 8g. 

If a perſon out upon bail renders himſelf in diſcharge 
of his bail, and a red&idit /e is entered in the judge's 
book, and a commitlitur filed in the office, and the priſoner 
afterwards eſcapes; yet if no notice was given to the 
marſhal of ſuch render, nor no entry made of the com- 
mitment in his book, the priſoner ſnall not be deemed in 
cuſtody ſo as to charge the marſhal with an eſcape ; but 
it ſeems this matter cannot be inſiſted upon after trial, 


* 
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It hath been held, that entering a committiur upon the 
roll was not ſufficient to charge the marſhal with any eſ- 
cape, without proving an actual impriſonment ; but that 
Foe the party to be actually in priſon, though there 

no entry made in the marſhal's book (without which 
he pretends he knows not how to take charge of them) is 


ſufficient. 1 Sid. 220. l Keb. 775. 

And now for the greater ſecurity of creditors, and the 
better to enable them to — the actual cuſtody of the 
priſoner, by Stat. 8 & 9 Vill. 3. cap. 27. ſea. 9. it is 
enacted, That if any one, deſiring to charge any per- 
ſon with any action or execution, ſhall deſire to be in. 
formed by the marſhal or warden, or their reſpective de. 
puties, or by any other keeper of any other priſon, whe. 
ther ſuch perſon be a priſoner in his cuſtody, or not, the 
ſaid marſhal or warden, or ſuch other keeper, ſhall give 
a true note in writing thereof, to the perſon ſo requeſt- 
ing the ſame, or to his lawful attorney, upon deman 
at his office for that purpoſe, or in default thereof, ſhall 
forfeit the ſum of 5oJ. and if ſuch marſhal or warden, 
or their reſpective deputy, &c. exerciſing the ſaid office, 
or other keeper, Sc. of any other priſon, ſhall give 2 
note in writing, that ſuch perſon is an actual priſoner in 
his or their cuſtody, every ſuch note ſhall be taken as a 
ſufficient evidence, that ſuch perſon was at that time a 
priſoner in actual cuſtody.” 

A committitur upon the roll is good evidence in eſ- 
cape, without an entry in the marſhal's book. Z4. Rayn 
705. 


"pe: of ory which may be deemed an 
eſcape. 

Every perſon in priſon by proceſs of law is to be kept 
in ſalva & aria cuſtodia, in order to compel them the 
more ſpeedily to pay their debts, and make ſatisfaction to 
their creditors. Plow. 36. 3 Co. 44. 2 Intl. 381. 1 
Roll. Abr. 806. 

Perſons in the King's Bench and Fleet priſons, are to be 

actually detained within the ſaid priſons; and if they 
eſcape, action of debt lies againſt the warden, Sc. 1 
R. 2. c. 12. But now the marſhal or warden grants the 
liberty of the rules to ſuch as they think proper, (not 
criminally charged) on proper ſecurity. _ R. 
thoſe priſons ſuffering priſoners either upon contempt ot 
meſne proceſs; or in execution, to be out of the rules (ex- 
cept on rule of courts, c.) is an eſcape; and perſons con- 
niving at an e/cape ſhall forfeit oo. Sc. by 8 & g . 3. 
c. 27. And by this ſtatute where any priſoner in execution 
eſcapes, the creditor may have any other new execution 
againſt him. By Stat. 5 Ann. c. 9. If any perſon in cu- 
ſtody, for not performing any decree in Chancery, &c. 
eſcape, the party for whom the money is decreed may have 
the ſame remedy oxainf the ſheriff, as if the priſoner had 
been in cuſtody on execution. A priſoner in execution 
ſhould not be allowed to go out of the gaol; for if he goes 
out, tho he returns again, it is an eſcape, 3 Rep. 43, 44 
2 Inſt. 260, 381. Ita ſheriff or gaoler ſuffer his priſoner 
in execution to go abroad, unleſs it be by licence of the 
Lord Chief Juftice, and of the plaintiff; this will be an 
eſcape in law, although he come to priſon again. 
37. And yet in London, by ſpecial cuſtom there, in ſome 
caſes the priſoner may go abroad with his keeper, and it 
will be no eſcape. Mid. See Hob.202. Where the Juſtice 
of the court, and plaintiff in the ſuit, agree that the priſo- 
ner ſhall be at liberty, and he go out and return at his 
time; it is no eſcape : but this may not be without the 
ſheriff's conſent. Dyer 275, 1 

If a plaintiff by word licence the ſheriff to deliver the 
priſoner, no action will lie for this as an eſcape. . 27 H.8. 


to ſet his priſoner at liberty, or threaten him it 
do not ſo; if he do it accordingly, it will be an e/cape in 
him. Dyer 278, 297. But where there is no good 150 
priſonment at the time of the eſcape 3 as; if ee 

impriſoned by a court that hath not power to impn 
him, Se. there can be no eſcape. 4.7 3 rs 
66, 306. 2 Bulft. 233. A plaintiff ving judgment, 
it was ruled that the 4 Nat ſhould pay ſo much monef 
he plaintiff to 


l Salk. 272—3. e ; 


before ſuch a day, and if he failed, then t = 
take him in execution; on failure of payment, he 
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taken, and then ſued an audita querela in the Chancery, 


a ſuggeſtion he had an injunction and ſuperſe- 
— was bailed and ſet at large, the plaintiff not be 
ing paid his debt : as this was done after judgment and 
execution, it was ſaid to be an eſcape in law. Mich. 11. 
Jac. 1. 2 Bulſt. 120. 2 Shep. Abr. 318. 

If there be an eſcape by the plaintiff's conſent, when 
he did not intend it, the law is hard that the debt ſhould be 
thereby diſcharged ; as where one was in execution in B. K. 
and ſome propoſals being made to the plaintiff in be- 
half of the priſoner, ſeeing there was ſome likelihood of an 
accommodation, the plaintiff conſented to a meeting in a 
certain place in London, and deſired the priſoner might be 
there, who came accordingly : this was heid to be an 
eſcape, with the plaintiff*s conſent, and he could never 
after be in execution at his ſuit for the ſame matter. 2 


ſoner go where the ſheriff hath the priſoner in cuſtody, 
if it be before the return of the writ : 'tis ſufficient if 
the officer have the party at the return of the writ, &c. 
Moor 299. 1 Salk. 401. 2 Nelſ. 739, 740. Yet it 
hath been held, that where a habeas corpus is granted to 


him go at large in the county, or carry him round about 
2 — * it will be an eſcape. 1 Mod. 116. 
And an eſcape in one place is an _ in all places; for 
a priſoner being once eſcaped, and at large, it ſhall be in- 
rended he is confined to no place, ſo that for eſcape action 
may be brought againſt the priſoner in any county. 1 
Lill. Ar. 537. Committing the marſhal of the marſhalſea 
to priſon, where an eſcape in law of all the priſoners there. 
See Style 375. ; 

If a woman warden of the Fleet priſon marries her 
priſoner, or if a ſheriff, &c. marries a woman in execu- 
tion with him, in either caſe it will be deemed an eſcape 
in law. Plow. 17. 

If a man hath judgment againſt two perſons, and 
both are taken in execution, it the ſheriff ſuffer one of 
them to eſcape, he ſhall be anſwerable for the whole 
debt, though he hath one of them till in cuſtody. 1 
Roll. Abr. 8 10. f 

By the Stat. 8 & g Will. 3. cap. 27. ſect. 8. It is en- 
afted, « That if the marſhal or warden for the time be- 
ing, or their reſpective deputy or deputies, or other 
keeper or keepers of any other priſon or priſons, ſhall, 
after one day's notice in writing given for that purpoſe, 
refuſe to ſhew any priſoner committed in execution to 
the creditor, at whoſe ſuit ſuch priſoner was committed 
or charged, or to his attorney, every ſuch refuſal ſhall 
be adjudged to be an eſcape in law. 


With reſpef to the perſon anſwerable for an eſcape. 

In civil actions the theriff is to anſwer for the eſcape of 
his bailiff; as the bailiff is for that of his ſervant: and 
action on the caſe lies againſt the ſheriff for an eſcape 
upon meſne proceſs, becauſe the plaintiff is prejudiced in 
his ſuit by it. Cro. Eliz. 623, 625. 1 Danv. Abr. 183. 
But if he is arreſted, and reſcued before brought to gaol, 
the ſheriff is not chargeable; though if a defendant in 
execution is reſcued, the ſheriff is liable for the whole 
debt; and is to have his remedy againſt the reſcuer. 
2 Cro. 419. Dyer 241. See Bath. Ni. Pri. 59, 60. 
Where a perſon is in cuſtody on meſne proceſs, and be- 
ing outlawed after judgment at the ſuit of another, the 
a. dee creditor brings a warrant on a capias utlagatum, 
and delivers it to the eriff's officer, who hath him in 
cuſtody; if the officer afterwards permits the perſon to 
eſcape, though he refuſe to execute the warrant, the 

fis chargable in action of the caſe. 5 Rep. 89. 

. Where one has the cuſtody of a gaol of treehold or 
inheritance, and commits it to another perſon, who is 
inſufficient, the ſuperior is anſwerable for all eſcapes ſuf- 

ed by his inferior; but if the inferior be ſufficient, the 
tion muſt be brought againſt him, and not againſt the 
Jperior. See g Co. 98. 2 Jon. 60. 2 Lev. 158. 1 
Vent. 314. 2 Mad. 119. | 

Allo by the Stat. 8 & 9 NV. 3. cap. 27. ſea. 11. it is 
cnacted, That the offices of martial of the King's 
Bench priſon and warden of the Fleet, ſhall be executed 

the ſeveral perſons to whom the inheritance of the 


Med. 136. It hath been adjudged no eſcape to let a pri - 


bring a perſon into court, if the ſheriff on the way let 
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priſons; priſon-houſes; &c. of the ſaid priſons, or either 
of them, ſhall then belong reſpectively, in his or their 
reſpective proper perſon, &c. or by their ſufficient de- 
puties; for which deputies, and for all forfeitures, ef. 
capes, and other miſdemeanors in their offices by ſuch 
deputies permitted, &c. the ſaid perſon in whom the afore- 
ſaid inheritances reſpectively are, ſhall be anſwerable ; 
and the profits and inheritances of the ſaid offices ſhall 
be al ag &c. to make ſatisfaction for ſuch forfei- 
tures, eſcapes, &c. reſpectively, as if permitted, &c. by 
the perſons themſelves, in whom the reſpective inherit- 
ances of the ſaid priſons ſhall then be.” | 

If a perſon that hath the fee of a priſon makes a leaſe 
of it for life or years to another, who ſuffers an eſcape ; 
the party grieved thereby muſt proſecute the leſſee for 
it, and if he be not ſufficient to anſwer, he may ſue the 
leſſor. 4 Rep. 98. A priſoner eſcapes out of the King's 
Bench, or Marſhalſea, or the Fleet; the keeper of the 
priſon out of which he eſcaped is to be charged with it; 
but if the eſcape be from either of the Counters, the ac- 
tion muſt be brought againſt the ſheriffs of London. Dyer 
278. 3 Rep. 52. 

Action of eſcape againſt the warden of the Fleet for an 
eſcape upon meſne proceſs; the priſoner returns to the 
Fleet the ſame day, and the plaintiff afterwards proceeds 
to final judgment againit him, yet the action lies againſt 
the warden. Ravenſcroft v. Eyles, Eſg. Wrlſ. Rep. par. 
2. P. 294. In an eſcape upon meſne proceſs out of the 
borough court, brought in B. R. againſt the bailiff there- 
of, the defendant ſhall not take advantage in B. R. of 
any error in the proceſs below. Id. Bull v. Steward, 
par. 1. fo. 255: 

Action of eſcape will not lie againſt the executor or 
adminiſtrator of a ſheriff, &c. for an eſcape, becauſe it 
was perſonal, and moritur cum perſona : but it may be 
otherwiſe if there be a judgment recovered againſt the 
ſheriff before he died. Dyer 322. | 

If there are two ſheriffs of the ſame place, and an 
action of eſcape is brought againſt them both, if one of 
them dies, yet the writ ſhall not abate; for it being in 
nature of a treſpaſs, and merely perſonal, the party can 
only have remedy againſt the ſurvivor. Cro. Elz. 625. 

An old ſheriff omits turning over a priſoner in execu- 
tion to the new ſheriff, tis ſaid to be an eſcape, ſo where 
there are two executions againſt a man, and in the in- 
denture of turning over mention is made but of one, &c. 


3 Rep. 71. 


II. Of the difference between negligent and voluntary 
eſcapes, and alſo between eſcapes on meſne proceſs and 
execution. 

There are two kinds of eſcapes ; voluntary and negli- 
gent: Voluntary is when one arreſts another for felony, 
or other crime, and lets him go by conſent; in which 
caſe the party that permits the eſcape is eſteemed guilty 
of the crime committed, and muſt anſwer for it : Negligeut 
eſcape is when one is arreſted, and afterwards eſcapes 
againſt the will of him that arreſted him, or had him in 
cuſtody; and is not purſued by freſh ſuit, and taken 
again before the party purſuing hath loſt ſight of him. 
Cromp. Juſt. 36. And for theſe negligent eſcapes; the 
gaoler, &c. is to be fined. One negligent eſcape will 
not amount to a forfeiture of a gaoler's office, as one 
voluntary one will ; but many a eſcapes will do 
it: and the fine for 3 a negligent eſcape of a per- 
ſon attainted, was by the Common law of courſe 100 /. 
and in other caſes at the diſcretion of the court. 3 Lev. 
288. 2 Lev. 81. 

It was formerly held, that where the ſherift ſuffered a 
priſoner in execution to make a voluntary eſcape, the 
priſoner was in ſuch caſe abſolutely diſcharged from the 
creditor, and that the right of action was intirely transfer- 
red againſt the ſheriff, who by means of ſuch eſcape be- 
came debitor ex deliclo. 1 Leon. 73. Hob. 202. S. P. 
But now, if any priſoner eſcapes who was in execution, 

his creditors may retake him by cap. ad ſatisfac. or bring 
action of debt on the judgment, or a ſcire fac. againſt him, 
&c. 1 Vent. 269. 3 Salk. 160. And ſee 8 & 9 V. 3. c. 


e party at whoſe ſuit he was taken in exe- 


27: A proces taken in execution makes a tortious 
8 cape, t 
4 N cution 
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eution ſhall have an alias ca. & take him ip execution tion qui tam againſt the ſheriff, or bring an action of debt. 

in; or action on the cafe againſt the ſheriff: but if | againſt him in his own right. Cro. Zac. 361, 533, big. 
the ſheriff voluntarily permit the eſcape, action of debt Co. Eliz. 877. ' 


is to be brought againſt the ſheriff; and on ſuch a volun- | An action of eſcape is not a local action, and there. 


tary eſcape, the plaintiff may have a new execution, 1 Lill. fore if one eſcapes out of the Marſhalſea, which is in 

pi 5 9. * 2 211. If f man eſcapes, with the con- | Surry, the action againſt the marſhal may be laid ;; 

ſent of the gaoler in a civil caſe, he cannot retake him, | Ms ſex. Dyer 278. b. See 1 Jon. 144. 1 Sid 364, 

3 Rep. 32. For *tis ſaid the execution is diſcharged, ſo S. C. g 85 | 

as the party may not be taken 1445 or judg'd in execu- Where two perſons are in execution for debt, if one of 

tion by law. Hob. 202. And if he be allowed to go with them eſcape, debt will hie. 34 H. 6. . 

a keeper into another country, it is ſuch an eſcape and If a man is in execution upon a * in C. B. ang 

diſcharge, that if he be there detained, out of the power | there is a judgment before ain him in B. R. in this 
ſheriff, it will be falſe impriſonment. Plow. 36. | caſe he ſhall be in execution for both in the King's Bencb; 


of the ] 
Dyer 166. Though if a perſon be permitted to eſcape by | and if the marſhal there ſuffer him to eſcape, he is 
the ſheriff, he may be taken by the party ; for it may be | chargeable with both debts. Dyer 152, 153. 
the ſheriff is inſufficient to anſwer. 1 Veni. 4. If the plain-  *Tis uſual now, on an eſcape on meſne proceſs, to de. 
tiff permit the priſoner to eſcape, he cannot afterwards | clare againſt the ſheriff, 8c, in caſe, on execution, in ddt 
retake him; and if the body and s, &c. of a conuſor - | / 
are taken in execution upon a ſtatute-merchant, if the | As to the manner of laying the action. 


conuſee agree that he ſhall go at large, it is a diſcharge In this action it is not neceſſary to ſet forth all the for. 
of the whole execution, and the conuſor ſhall have his | malities required by law in other caſes. Cro. Eliz. $77. 
lands again: 'tis otherwiſe if the ſheriff had permitted | See 2 Show. 424. . . 
him to eſcape, the execution on the lands would not be Therefore if upon a judgment obtained by the teſtator, 
diſcharged. 2 Nelſ. Abr. 737. A difference is to be ob- | the executor brings a ſcire facias, and has judgment, 
ſerved between permiſſive and negligent eſcapes; for if a | whereupon a capias ad ſatisfac. iſſues, and B. is arreſted, 
ſheriff ſuffer a priſoner voluntarily to go at large, the | and ſuffered to eſcape, the plaintiff, in an action againſt 
ſheriff cannot retake him even upon freſh ſuit; and if | the ſheriff for this eſcape, may declare briefly upon the 
he does, the priſoner may have an action of treſpaſs judgment in the ſeire facias, without ſhewing the gta. 
againſt him. Cart. 212. dual proceedings at length, as is uſually done in an ac- 
If the marſhal of the King's Bench, or warden of the | tion of debt upon a Judgment. Carth. 148, 149.3 
Fleet, or any other who hark the keeping of priſons in | Mod. 324. S. C. Cro. Eli. 877. 
fee, ſuffer a voluntary eſcape, it is a forfeiture, of the] So if a defendant is arreſted on a /pecial capias, found. 
office. 3 Mod. 146. Carter 212. And there is like | ed on an original returnable in B. R. in action for his eſ. 
wiſe a farther penalty of 500 l. added by 8 & g V. 3. ** *tis not neceſſary to ſet forth the original. 
c. 27. abovementioned. f the plaintiff declares, that he ſued out a writ of 
If the ſheriff ſuffer a perſon arreſted on meſne proceſs | execution __ J. S. without ſetting forth any judg- 
to eſca an action hes againſt him at Common law, ment, and that the defendant ſuffe 5 him to eſcape; 
from the delay and prejudice which the party ſuffers | this is an incurable fault; for by this means he Joſt the 
thereby. 1 Noll. Abr. qq, 807. Moor 852. Cro. Eliz. | benefit of pRog nul tiel record, which he might do if 
623, 652, 868. Cro. Fac. 280. che plaintiff had ſer forth the judgment. 1 Saund. 3)— 
But there is this difference between an eſcape on meſne | 38. 1 Lev. 191. and 1 Sid. 306. S. C. 
proceſs and execution, if the ſheriff arreſts a perſon on | If A. recovers againſt B. as executor, and has him in 
meſne proceſs, and he is reſcued by J. S. he may re- | execution, and the ſheriff ſuffers him to eſcape, the ac- 
turn the reſcue, and ſuch return is good, and no action tion muſt be brought as executor in the detinet only, and 
of eſcape lies againſt him after ſuch return; but the court | not in the debet and detinet. 1 Lutw. 893. Comb. 114. 
will iſſue proceſs againſt ſuch reſcuer, or fine him; for | S. C. 
in this caſe tho? the ſheriff may, yet he is not obliged to] I the plaintiff declares, that the priſoner was com- 
raiſe the poſſe comitatus. 1 Roll. Abr. 807. 1 Jon. 207. | mitted, and eſcaped, but does not ſay, Prout patet per 
1 Roll. Rep. 388. 3 Lev. 46. | I | recordum; yet upon a general demurrer this ſhall be good; 
But after judgment, on a capias ad ſatisfaciendum, the | for the gift of the action was the eſcape, and the commit. 
ſheriff cannot return a reſcue, tor in ſuch caſe the ſheriff | ment only inducement. 2 Salk. 565. 5 Mod. 8. §. C 
is obliged to raiſe the poſſe comitatus, if needful, and | See E Lev. 393. 
therefore if he return a reſcue, an action of eſcape lies, | If in eſcape the plaintiff declares, that he had 7. ö. 
or a new capias, for the return of an ineffectual execu- | and his wife in execution, and that the defendant ſuffer- 
tion is as none, 1 Rell. Ar. 807, Cro. Car. 240, 255.| ed them to eſcape, and the jury find ſpecially, that the 
8 Co. 42. See Bath. Ni. Pri. 59, 60. huſband only was taken in execution (it being for a debt 
It will not be a good plea, for the ſheriff in action up- | due from the wife before coverture) and that he eſcaped; 
on an eſcape, that the priſoner reſcued himſelf, &c. for this is ſufficient, and the plaintiff ſhall have judgment; 
the ſheriff may command the poſſe comitatus to help him; | for the ſubſtance of the iſſue is found, though not pur- 
but this has been held to be only in caſe of executions, | ſuant to the declaration. 1 Sid. 5. 
6 Rep. 51. 1 Cro. $68. | | So in an action on the caſe for the eſcape of 4. where 
| | | the jury found that A. was taken by J. S. the former 
III. Of the nature of the action to be brought for an | ſherift, and not by the defendant, the preſent ſheriff; 
eſcape, and the manner of e it. but finding that he was legally in his cuſtody, and that 
At Common law the plaintiff had no remedy againſt | he ſuffered him to eſcape, the plaintiff had judgment. 
the ſheriff for an eſcape, whether upon meſne proceſs, | Cro. Fac. 380. 5 
or in execution, but by ſpecial action upon the caſe. 2 By the Stat. 8 & 9g W. 3. cap. 27. ſet. 12. lt b 
Inſt. 382. 1 Show. 176. 2 Saund. 34. Hard. 30. enacted, © That it ſhall be lawful for any perſon, having 
But now, by an equitable conſtruction of Weſtn. 2. | cauſe of action againſt the warden of the Fleet priſon, 
cap. 11. Action of debt is given againſt the ſheriff, and | upon bill filed in the courts of Common Pleas or Ex. 
by the 1 Rich. 2. cap. 12. againſt the warden of the | chequer "againſt the warden, and a rule being given © 
Fleet (which extends to all gaolers and keepers of pri- | plead thereto to be out eight days at moſt after 
ſons, though infants or feme coverts. 2 Inf. 382.) for | ſuch bill, to ſign judgment againſt the warden, unleſs he 
eſcapes in execution. | plead to the bill within three days after- ſuch rule is out. 


Alſo the plaintiff, at his election, may maintain either | 
an action upon the caſe, or debt, for an eſcape in execu- IV. With regard to the defence of the party. 


tion. Cre. Fac. 361, 533, 619. Cro. Eliz. 877. Dyer | If the priſon takes fire, by means whereof the p 
278. 5. See 1 Fon. 144 1 Sid. 364. S. C. ' | ſoners eſcape, this ſhall excuie the ſheriff, and he ma, 
If a priſoner in cuſtody 41. a capias utlagatum is ſuf- | well plead it. 1 Roll, Abr. 808. | 80 

iff may either maintain an ac- | TIT. | 8 8 


fered to eſcape, the plain 


| hall excuſe the ſheriff, for he can have no remedy over 


herein is to be enquired, 


& if the priſon is broke by the King's enemies, this 


aoainſt them. 4 Co. 84. 1 Roll. Abr. 808. 
0 f the * wes beets by rebels and traitors, the 
King's ſubjects, this ſhall not excuſe him, for he may 
have his remedy over againſt thoſe; Lid. | 

If a priſoner in execution eſcapes without the aſſent 
of the ſheriff, &c. and he make freſh purſuit, and re- 
take him before any action brought againſt him, this ſhall 
excuſe the ſheriff, Cro. Far. 657. 1 Fon. 144. 1 Roll. 
Ar. 808. ä 

When a priſoner tortiouſly eſcapes from the cuſtody of 
the gaoler, he may be retaken; and the ſheriff, &c. may 
purſue a perſon eſcaping into that or any other county; 
and if he retakes the priſoner on freſh purſuit before ac- 
tion brought, it ſhall excuſe the ſheriff; for there the pri- 
ſoner ſhall be ſaid to be in execution ſtill. 3 Rep. 44. And 
where the ſheriff is to anſwer the debt and damages for 
ſuch eſcape, he ſhall have his counter-remedy againſt the 
party eſcaping ; and may take him at any time and place, 
and 2 till he hath ſatisfied the ſheriff as much 
as he hath paid to the plaintiff; or he may bring an ac- 
tion upon the caſe againſt the priſoner, and ſo relieve 
himſelt. 5 Rep. 52. Cro. Eliz. 393. : ” 

It was formerly held, that the ſheriff, &c. mL 
freſh purſuit in evidence, and need not have pleaded it 
See 1 Mod. 116. 1 Sid. 13. bw 

But now by the 8 C 9 V. 3. cap. 27. ſet. 6. it is 
enacted, .* That no retaking on freſh purſuit ſhall be 
given in evidence, unleſs the ſame be ſpecially pleaded, 
nor ſhall any ſpecial plea be allowed, unleſs oath be firſt 
made in writing by the defendant, and filed in the proper 
office of the refettive courts, that the priſoner, for whoſe 
eſcape ſuch action is brought, did, without his conſent, 
privity or knowledge, make ſuch eſcape; and if ſuch 
affidavit ſhall at any time afterwards appear to be falſe, 
and the defendant ſteall be convicted thereof by due courſe 
of law, he ſhall forfeit the ſum of 5001.” See Sheriff. 


We are next to conſider eſcapes in criminal caſes, and | 


I. What ſhall be deemed an eſcape, and where it ſhall be 
adjudged voluntary, and where negligent. 

II. Where the priſoner may be retaken after an eſcape, 
and where the eſcape is go) by ſuch a retaking ; 
or by killing the priſoner, if be cannot be retaken. 


III. How the officer ſuffering an eſcape is to be indicted, 


and the eſcape to be tried and adjudged. | 

IV. Of the puniſhment of voluntary and negligent 
eſcapes, and of perſons aiding and aſſiſting priſoners 
to attempt their eſcape. 7 


I. What ſhall be deemed an eſcape, and.where it ſhall be 

adjudged voluntary, and where negligent, 

A man muſt be committed to priſon by lawful mitti- 
mus, or breach of priſon, and eſcaping is not felony. If a 
party is committed for treaſon, to break priſon and eſcape 
is but felony ; but if a priſoner let out traitors, it will be 
treaſon. H. P. C. 109. 2 Inft. 590. Where one is 
impriſoned for petit larceny, or killing a man ſe de- 

, &c. to break priſon and eſcape is not felony ; 
and if a priſon be ſer on fire, not by the privity of the 
priſoner, he may break priſon for the ſafety of his life. 
2 Inf. 590. A gaoler refuſing to receive a perſon ar- 
reſted by the conſtable for felony, whereby he is let go, 
is guilty of an eſcape ; but there muſt be an actual arreſt, 
which arreſt muſt be juſtifiable, to make an eſcape ; for 
if it be for a ſuppoſed crime, where no crime was com- 
mitted and the party is neither indicted nor appealed, 
&c. it is no eſcape to ſuffer a perſon. to go at large. 
Fitz. Cordn. 224. Bro. Eſca. 27, 28. If a private per- 

n arreſt another for ſuſpicion of felony, he is to deliver 
him to a publick officer, who ought to have the cuſtody 
of him; for if he let him go, it will be an eſcape. 2 
at. 138. And if no officer will receive him, he is to 
2 him to the townſhip where arreſted ; or get him 


A. a meer private man, knows B. to have committed 
felony, and t reupon arreſts him, he is lawfully in 
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| cuſtody of A. *till he be diſcharged; by delivetiog; hloi | 
to a conſtable or common gaol ; and therefore if he vo- 
luntarily ſuffers ſuch perſon to eſcape, though he were no 
officer, nor B. indicted, it is felony in A. But *tis other- 
wiſe if he never takes him nor attempts it, and lets him 
o. 1 Hale's Hiſt. P. C. 594. Juſtices of peace in their 
eſſions are empowered to inquire of eſcapes of perſons 
arreſted, and impriſoned for felony, Stat. 1 R. 3. c. 3. 


As to the ſecond point, viz. Where ſuch eſcape is to be 

| efteemed voluntary, and where negligent. 

There can be no doubt, but that wherever an officer, 
who hath the cuſtody of a priſoner, charged with and 
guilty of a capital — doth knowingly give him his 
liberty, with an intent to ſave him, either from his trial 
or execution, he is guilty of a voluntary eſcape, and 
thereby involved in the guilt of the ſame crime of which 
the priſoner was guilty, and ſtood charged with. And it 
ſeems to be the opinion of Sir Matthew Hale, that in 
ſome caſes an officer may be adjudged guilty of ſuch 
eſcape, who hath not ſuch intent, but only means to give 
his priſoner that liberty which by the law he hath no co- 
lour of right to give him. 

Thus, to bail a perſon not bailable by law is a negligent 
eſcape. Plowd. 476. And it is ſaid that the crime is 
equal in a juſtice of peace, for taking a felon out of pri- 
ſon, without bail; or ſuffering him to go at large with- 
out commitment, &c. where the offender confeſſeth the 
felony, as it is in the caſe of a gaoler's permitting an eſ- 
cape. Dalt. 382. 

If the gaoler fo cloſely purſue the priſoner, who flies 
from him, that he retake him without lofing light of him, 
the law looks on the priſoner ſo far in his power all the 
time, as not to adjudge ſuch a flight to amount at all to 
an eſcape; but if the gaoler once loſe ſight of the pri- 
ſoner, and afterwards retake him, he ſeems in ſtrictneſs 
to be guilty of an eſcape; and a fortiors therefore, if he 
kill him in the purſuit, he is in hke manner guilty, tho? 
he never loſt ſight of him, and could not otherwiſe take 
him, not only becauſe the King loſes the benefit he mighe 
have had from the attainder of the priſoner, by the for- 
feiture of his &c. but alſo bocauke the publick 
Juſtice is not ſo well ſatisfied by the killing him in ſuch 
an extrajudicial manner. 2 Hawk 130. poſt. Div. 2. 


IT. Where the priſoner may be retaken after an eſcape, 
and where the eſcape is licenſed by ſuch a retaking, 
or by killing the priſoner if he cannot be retaken. 

It ſeems to be clearly agreed by all the books, that an 
officer making a freſh purſuit after a priſoner, who hath 
eſcaped through his negligence, may retake him at any 
time after, whether he find him in the ſame or in a diffe- 
rent county. And it is faid generally in ſome books, 
that an officer who hath negligently ſuffered a priſoner to 
eſcape, may retake him wherever he finds him, without 
mentioning any freſh purſuit; and indeed, ſince the li- 
berty gained by the priſoner is wholly owing to his own 
wrong, there ſeems to be no reaſon he ſhould take any 
manner of advantage from it. But where a gaoler hath 
voluntarily ſuffered a priſoner to.eſcape, it is ſaid by ſome, 
that he can no more juſtify the retaking him, than if he 
had never had him in cuſtody before, becauſe by his own 
free conſent he hath admitted, that he hath nothing to.do 
with him. n 5 \ | 

Wherever a priſoner, by igence of his r, 
ſo far out of his power that 1 keeper loſes fight « of 
im, the keeper is finable at the diſcretion of the court, 
notwithſtanding he retook him immediately after; for it 
ſeems agreed, that this is to be adjudged a negligent 
eſcape, which implies an offence, and conſequently that it 
mult be puniſhable. It is true indeed, that in an action 
againſt a gaoler, for ſuffering one arreſted in a civil ation 
to eſcape, it is a good excuſe for the gaoler, that before the 
action brought, he retook the — — upon freſh ſuit, 
which is well maintained by ſhewing that he purſued him 
immediately after notice of the eſcape, though it were 
ſome hours after it, and retook him; but it does not from 
hence follow, that the like excuſe will ſerve for the neg- 
ligent eſcape of a criminal, becauſe this is an offence 
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againſt the publick; but the other is only a private da- 
mage to the party: neither will it be an hardſhip'to the 


officer, to be expoſed to ſuch puniſhment as the court, in 


diſcretion, ſhall think fit to impoſe upon him for the neg- 
ligent eſcape of a criminal, — be to be liable to 
an action of eſcape, for ſuffering a perſon in his cuſtody, 
in a civil action, to eſcape; for that in the former caſe 
the court would moderate his fine according to the cir- 
cumſtances of the whole matter, and would certainly mi- 
tigate, if not wholly excuſe it, if he ſhould appear to 
have taken all reaſonable care : but in the other caſe, if 
he ſhould be liable to an action, his judgment would not 
lie in the diſcretion of the court, but he would be bound 
to pay the whole debt, for which the party was in cuſtody, 
if the eſcape ſhould be adjudged againſt him. However, 
it is certain, that it, will be no advantage to a gaoler to 
retake his priſoner, after he has been fined for the eſcape, 
as hath been ſhewn in the precedent ſection; alſo it is 
clear, that he cannot excuſe himſelf by killing a priſoner 
in the purſuit, though he could not poſſibly retake him; 
but muſt, in ſuch caſe, be contented to ſubmit to fuch 
fine as his negligence ſhall appear to deſerve. 2 Hawk. 
P. C. 132. | 


III. With regard to the indictment for an eſcape, be- 
ther ſuch eſcape be negligent or voluntary. 


Was actually in the defendant's cuſtody for a crime, 
action, or commitment for it; and that it is not ſufficient 
to ſay, that he was in the defendant's cuſtody, and charged 
with ſuch a crime; for that a perſon in cuſtody may 
be ſo charged, and yet not. be in cuſtody by reaſon 
of ſuch charge: and it ſeems alſo, that every ſuch indict- 
ment muſt expreſsly ſhew that the priſoner went at large. 
Alſo it ſeems neceſſary, to ſhew the time when the offence 
was committed, for which the party was in cuſtody, not 
only that it may 1 that it was prior to the eſcape, 
but alſo that it was ſubſequent to the laſt general pardon. 
Alſo it ſeems clear, that every indictment tor a voluntary 
eſcape muſt alledge that the defendant felonice ef voluntarie 
A. B. ad largum ire permiſit; and muſt alſo ſhew. the ſpe- 
cies of the crime for which the party was impriſoned; for 
it is not ſufficient to ſay in general, that he was in cuſtody 
for felony, &c. | 

The crime of the priſoner eſcaping, for which the 
aoler is anſwerable, muſt be ſuch as it was at the time of 
hy eſcape ; as where a perſon is committed for dange- 
rouſly wounding another, it is treſpaſs only, and not fe- 
l>ny, till the party wounded is dead: and he who ſuffers 
another to eſcape who was in cuſtody for felony, cannot 
be arraigned for fuch eſcape as for felony, until the prin- 
cipal is attainted, but he may be indicted and tried for 
miſpriſion before the attainder of the principal. And 
in high treaſon *tis ſaid the eſcape is immediately puniſha- 
ble, whether the party eſcaping be ever convicted, or 
not. 2 Haw. 135. | 


In reſpe to the manner of trying eſcapes. 

Where perſons, being preſent in 8 are 
committed to priſon by ſuch court, the keeper of the gaol 
is bound to have them always ready, whenever the court 
ſhall demand them of him; and if he ſhall fail to pro- 
duce them at ſuch demand, the court will adjudge him 


guilty of an eſcape, without any farther inquiry, unleſs 


he have ſome reaſonable matter to alledge in his excuſe ; 
as that the priſon was ſet on fire, or broke open by ene- 
mies, &c. tor he ſhall be concluded, by the record of 
the commitment, to deny that the priſoners were in his 
cuſtody. 2 Hawk. N. C. 133. 5 
As to other priſoners who are not ſo committed, but 
ate in the cuſtody of a gaoler, ſheriff, conſtable, or other 
perſon, by any other means whatſoever, it ſeems agreed, 
that the perſon who has them in cuſtody is in no caſe 
' puniſhable for their eſcape, except in ſome ſpecial caſes, 
until it be preſented : for by Stat. Weft. 1. c. 3. it is 
enacted, that e be demanded nor taken, nor le- 
vied by the ſheriff, nor by any other, for the eſcape of a 
thief, or felon, until it be judged for an eſcape by the 
juſtices in eyre; and that he who does otherwiſe, ſhall 
reſtore to him or them that have paid it, as much as he or 


E. 8 © 
they have taken or received, and as much alſo unto the 
King. %:- aro ©: | | 
It hath been adjudged, that this ſtature reſtrains not 
the court of King's Bench from receiving ſuch preſent- 
ments, for that its juriſdiction includes in it that of juſtices 
in eyre, and this court is itſelf the higheſt court of eyte, 
2 Haw. P. C. 134. | | 
It is farther enacted by Stat. 31 Ed. 3. c. 14. That 
the eſcape of thieves and felons, and the chattels of fe. 
lons, and of fugitives, and alſo eſcapes of clerks convicts, 
and of their ordinary's priſon, from thenceforth to be 
judged before any of the King's jultices, ſhall be levied 
from time to time, as they ſhall fall, as well of the time 
paſt as time to come. By which it ſeems to be implied, 
that other juſtices, as well as thoſe in eyre, may take cog. 
niſance of eſcapes; and it is certain, that juſtices of gaol- 
delivery may puniſh juſtices of peace for a negligent 


able. 2 Hawk. P. C. 134. | 

And it is farther enacted, by Stat. 1 Rich. 3. cap, 3. 
& That juſtices of peace ſhall have authority to inquire, 
in their ſeſſions, of all manner of eſcapes of every perſon 
arreſted and impriſoned for felony.” 

Where-ever an eſcape is finable, the preſentment of 
it is traverſable; but where the offence is amerciable 


amercements being reckoned among thoſe minima de qui- 
' bus non curat lex; and this diſtinction ſeems to be well 
{ warranted by the old books. 2 Hawk. P. C. 134. 


IV. Of the puniſhment of voluntary and negligent 
efrapes, and of perſons aiding and aſliſting in ſuch . 
capes ; and firft, as to the puniſhment of voluntary 
eſcapes. 6 

Such eſcape amounts to the ſame kind of crime, and is 

puniſhable in the ſame degree, as the offence of which 
the party was guilty, and for which he was in cuſtody, 
whether it be treaſon, felony, or treſpaſs ; and whether 
the perſon eſcaping were actually committed to ſome gaol, 
or under an arreſt only, and not committed; and whe- 
ther he were attainted, or only accuſed of fuch crime, 
and neither indicted nor appealed : and it is ſaid to be no 
excuſe of ſuch eſcape, that the priſoner had been acquitted 
on an indictment of death, and only committed till the 
year and day be paſſed, to give the widow, or heir of the 
deceaſed, an opportunity of bringing their appeal. 2 
Hawk. 134. : 


Alſo ſuch an eſcape, ſuffered by one who wrongfully 
takes upon him the keeping of a gaol, ſcems to be pu- 
niſhable in the fame manner as if he were never ſo right. 
fully intitled to ſuch cuſtody, for that the crime is in both 
caſes of the vety ſame ill conſequence to the publick ; 
and there ſeems to be no reaſon that a wrongful officer 
ſhould have greater favour than a rightful, and that for 
no other reaſon, but becauſe he is a wrongful one. 2 
Hawk. P. C. 134. | 

Alſo if the warrant of a commitment do plainly and 
expreſsly charge the party with treaſon or felony, but in 
ſome other reſpe& be not ſtrictly formal, yet it ſeems, 
that it may be probably argued, that the gaoler, ſuffering 
an —_— is as much puniſhable as if the warrant were 
perfectly right. 2 Hawk. P. C. 134, 135. ; 

None ſhall ſuffer capitally for the crime of another, ſo 
that a principal gaoler is only fineable for a voluntary eſ- 
cape ſuffered by his deputy. 2 Hawk. P. C. 135. 


As to negligent eſcapes. 
Whoever de facto 5 ce of is liable 
to anſwer for ſuch an eſcape; and that it is no way ma- 
terial whetker his title to the office be legal or not. 2 
Hawk. P. C. 135. A ſheriff is as much liable to anſwer 
for an eſcape ſuffered by his bailiff, as if he had actual 
ſuffered it himſelf, and the court may charge either the 
ſheriff or bailiff for ſuch an eſcape; and if a depu!t) 
gaoler be not ſufficient to anſwer a negligent eſcape, his 
principal muſt anſwer for him; but if the gaoler, who 
ſuffers an eſcape, have an eſtate for life, or years in 
office, it is not agreed how far he in reverſion is 
to be puniſhed. 2 Hawk. P. C. 135, 136. 


One 


| eſcape, in admitting perſons to bail, who are not bail- 


| | only, there the preſentment is of itſelf concluſive ; ſuch | 
The indictment muſt expreſsly ſhew, that the party 


a a certain 


of courſe 100 J. and for ſuffering ſuch eſcape of the per- 


by bail, or without bail, and that he be found at the 
in 


the juſtices 
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One negligent eſcape will not amount to 2 forfeiture 
of the gaoler's office; as one voluntary one will; yet if a 
er fuffer many negligent eſcapes, it is ſaig, that he 
uts it in the power of the court to ouſt him of his office 

by its diſcretion. 2 Hawk. P. C. 136. rr 
Where ever a perſon is found guilty, upon an indict- 
ment, or preſentment, of a negligent eſcaps of a grimi- 
nal actually in his cuſtody, he ought to be condemned in 
bm to be paid to the King, which ſeems moſt 

ly to be called a fine, a 
It hath been holden, that a negligent eſcape may be 
doned by bhp King hover it happens, but that a vo- 
fy one cannot ſo be pardoned. - 2 Hawk. P. C. 
6. = 

"ad it ſeems by the Common law, the penalty for 
7 the negligent rage of a perſon, attainted, was 


ſon indicted, and not attainted, was 51. but if the per- 
ſon eſcaping were neither attainted nor indicted, it ſeems 
that it was left to the diſcretion of the court to aſſeſs 
ſuch a reaſona/>le forfeiture as ſhould ſeem proper; and 
if the party had twice eſcaped, it ſeems, that t . 
ties above-mentioned were of coutſe to be daubled; yet 
it ſeems, that the forfeiture was to be no greater for ſuf- 
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any other crime; or upon proceſs for 100 J. debt, &c. 
che offenders are Fable Ber and i ended 16 Geo. 
2. c. 31. And where any perſon _— any arms, inſtru- 
ment or diſguiſe, to a priſoner in gaol for felony, &c. or 
for his uſe, in order to 125 eſcape, tis likewiſe felony and 
tranſportation. Alſo if one aſfiſt any priſoner to eſcape 
from any conſtable, or other officer or perſon in whoſe 
cuſtody he is, by virtue of a warrant of commitment for 
felony, it is declared to be the like offence. Thid. 

' ESCAPE-WARRANT. If any perſon committed or 
charged in cuſtody in the King's Bench or Fleet priſon, i 

execution, or on meſne procels, &c. go at large; on oarh 
thereof before a judge of the court where the action was 
brought, an eſcape warrapt ſhall bo: granted, directed to 
all ſheriffs, &c. throughout England, to retake the pri- 
ſoner, and commit him to gaol where taken, there to re- 
main till the debt is ſatisfied : and a perſon may be taken 
on a Sunday upon an eſcape-warrant. Stat. 1 Ann. c. 6. 
And the judges of the reſpective courts may grant war- 
rants, upon oath to be made before perſons commiſſioned 
by them to take affidavits in the country, (ſuch oath be- 
ing firſt filed) as they might do upon oath made before 
themſelves, 5 Ann. c. 9. A ſheriff ought not to receive 


fering a priſoner, committed on two ſeveral accuſations, 
to eſcape, than if he had been committed hut on one. 
2 Hawk. P. C. 136. 5 ; | 

As.to the manner offences of this kind are puniſhable 
by ſtatute, it is recited by 5 Ed. 3. cb. 8. That per- 
ſons indicted of felonies in times paſt, had removed the 
indictments before the King, and there yielded them- | 
ſelves, and by the marſhals of the King's Bench had 
been incontinently let to bail, and after had done many 
evil deeds, &c. And thereypon it is enacted, That 
if any ſuch priſoner be found wandering out of priſon, 


7 ſuit, or at the ſuit of the party, the marſbal, which 
be found thereof guilty, hall have half a year's 
impriſopement, 0d be ranſomed at the, King's will; and 
ſhall thereof make — 7 when they ſee 
time; and as to the marſhals, it ſhall be done within the 
that which reaſon will. And in caſe that the 
marſhals ſuffer, by their aſſent ſuch, priſoners to.eſcape, 
they ſhall be at law, as before the time of the ſtatute 
they had been. And the King intendeth got by this ſta- 
= to loſe the eſcape, where he ought to have the 
ame.” | a 
Alſo it is enacted by 19 H. 7. c. 10. That every 
ſheriff have the cuſtody of ef common gaols, 
during the time of his office, except all gaols whereof any 
perſon or perſons have the keeping of eſtate of inheri- 
tance, And that for every negligent eſcape from any 
ſheriff, having the keeping of any gaol, or from any 
conſtable of caſtle, or other, being Keeper of any gaols 
where ſuch priſoners accuſtomably have been, or ſhall be 
kept. of perſons indicted of high treaſon being in their 
keeping, that no Jeſs fine be ſet or made for every ſuch 
eſcape, than 100 marks, and more, by the diſcretion of 
the juſtices that ſhall acceſs ſuch - fines : and for every 
eſcape of perſons eſcaping, being in their keeping for 
ſuſpicion of high treaſon; xo 7/5 Hne to, be ſet nor made 
than 401. and for every eſcape of perſons indicted of 
murder, or 1 20 L at leaſt, and more, by the 
Fane 0 Be * that ſhall Ne web ines: and 
r every, perſon eſcaping, beipg in their keeping, in- 
dicted o felony, N t er or . and 
for every perſon ſuſpected of felony, other than murder 
or treaſon, 100 ' ſhillings, or more, by the diſcretion of 
the juſtices, after the manner and quantity of their de- 
merits; ſaving to every perſon ſuch right and ticle to an 
2 eſeapes, 8. * "IG ſame, as to be quit of ſuc 
pes, or of any other eſcapes, as they had, or ought 
to have had at the time of Waring ot the ſaid act.“ « 


* 


Concerning the puniſhment of perſons aiding and afſiſt- | 


ing priſaners to attempt their eſcape. _ 

It is enacted, That perſons. who any ways, afſift a pri. 
| on, committed for treaſon, or felony, to attempt his 
12 from any gaol, ſhall be adjudg'd guilty of felony 


a perſon taken on eſcape-warrant, &c: from any bu 
officer; not from the rabble, &c. which is illegal. Paſth. 
3 Ann. 3 Salk. 149. A perſon being arreſted and carried 


| to Newgate by virtue of an eſcape-warrant, moved to be 


diſcharged, becauſe he ſaid he was abroad by a day-rule 
when taken; but it appearing by affidavit, that he was 
taken upon the eſcape warrant before the court of B. R. 
ſat that morning, they refuſed to ſet him at liberty. 2 
LA. Raym. 927. 
ESCAPIO QUIETUS, Is on eſcape of beaſts in a 
foreſt ; and he, who, by that charter is quietus de eſcapio, is 
Hvered from that, puniſhment which by the laws of the 
foreſt lieth upon thoſe, whoſe beaſts are found within the 
land where forbidden. Cromp. Furiſd. 196. 
ESCAPIUM, Hath been uſed for what comes by 
chance or accident. Cel. | 5 
ESCEPPA, A ſcepp, or meaſure of corn. Mon. Ang. 


tom. 1. p. 283. See Sceppa. | 
"ESCHEAT, ( chart from the Fr. eſcbeoir, i. e. ac- 
cidere) Signifies any lands or tenements that caſually fall 
to a lord within his manor, by way of forfeiture, or by the 
death of his tenant, 2 no heir general or ſpecial. 
Mag. Chart. cap. 31. Eſcheat is alſo uſed ſometimes for 
the places or circuit, in which the King, or other Lord, 
hath eſcheats of his tenants. Bra#. lib. 3. tract. 2. cap. 2. 
And it is likewiſe applied to a writ, which lies where the 
tenant having an eſtate in fee-ſimple in any lands or te- 
nements holden of a ſuperior lord, dies without heir; in 
which caſe the lord brings this writ againſt him that is in 
fleflion of the lands after the death of his tenant, and 
ſhall thereby recover the ſame in lieu of his ſervices. 
F. N. B. 144 N 
In our law eſcheats were of two ſorts: 1. Regal, Thoſe 
forfeitures.which belong to our kings by the antient rights 
.and precogative of the crown. 2, Nad, which accrue to 
every Lord of the fee as well as the King, by reaſon of 
his ſeigniory. Where a perſon commirs treaſon, his 2/- 
tate ſhall eſcheat and be forfeited to the King; and when 
a tenant in fee-ſimple committeth felony, and is attainted, 
the King ſhall have year, day, and. waſte in his lands, (or 
rather, year and day in lieu of waſte) and afterwards it 
comes to the lord by eſcheat. And the lord may com- 
pound with the King, and have the eſtate preſently. 3 Hut. 
111. It has: been holden, that a ſavin againſt the corrup- 
tion of blood in a ſtatute concerning 52 doth by con- 
ſequence ſave the land to the heir, fo as not to beat; 
becauſe the eſcheat to the lord for felony is only pro defectu 
tenentis, occaſioned by the corruption of blood: but ir hath 
been adjudged, that a ſaving againſt the corruption of 
blood,” in a ſtatute concerning treaſon, doth not fave the 
land to'the heir: for in treaſon the land goes to the King 
by way of immediate forfeiture. 3 f. 47. 1 Salt. 85. 
-  Inherirances of things not lying in. tenure, as of rents, 
commons, &c. cannot eſcheat to the lord, becauſe there is 
no tenute: nor deſcend, by reaſon the blood is corrupted : 


though they are forfeited to the King b 


tranſported and if the priſoner be committed for 


J 


are g by an attainder of 
tr 178 the profits of them ſhall be alſo förfeited to 
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the King on attainder of felony, during the life of the 
offender; and after his death it is ſaid the inheritance 
ſhall be extinguiſhed. 2 Hawk, P. C. 499. 
A perſon is ſeiſed of lands in fee holden of a lord, his 
ſon is attainted of treaſon, and the father dieth, the land 
ſhall eſcheat to the lord, and not to the King; who can- 
not have the land, becauſe the ſon who was attainted 
never had an thing to forfeit: but the King ſhall have 
the eſcheat of all the lands whereof the perſon attainted 
of high treaſon was ſeiſed, of whomſoeyer they were 
holden. 1 ft. 13. Huſband and wife, tenants in ſpe- 
cial tail; the huſband is attainted of treaſon and executed, 
leaving iſſue; on the death of the wiſe the lands ſhall 
eſcheat, becauſe the iſſue in tail ought to make his con- 
veyance by father and mother, and from the father he 
cannot by reaſon of the attainder. Dyer 322. If tenant 
in fee-ſimple is attainted of treaſon, and 2 
his death the fee is veſted in the King, without office 
found; yet he muſt bring a ſcire facias againſt the terte- 
nants; lands ſhall never eſcheat to a lord of whom they 
are holden, until office found. 3 Nep. 10. ; 
Eſcheat ſeldom happens to the lord for want of an heir 
to an eſtate; but when it doth, before the lord enters, the 
homage jury of the lord's court ought to preſent it. 2 
Inſt. 36. Land ſhall eſcbeat to the lord, where heirs are 
born after attainder of felony. 3 Rep. 49. Though if 
the King pardons a felon before conviction, the lord ſhali 
not have his lands by eſcbeat; for the lord hath no title 
before attainder. Gwen 87. 2 Nell. Abr. 7 If on 
appeal of death or other felony, proceſs is awarded againſt 
the party, and hanging the proceſs he conveyeth away the 
land, and after is outlawed, the conveyance is good to 
defeat the lord of his eſcheat: but if where a perſon is 
indicted of felony, hanging the proceſs againſt him, he 
conveys away his land, and afterwards is outlawed, the 
conveyance ſhall not prevent the lord of his e/cheat. 1 
Inſt. 13. See Corruption of Blood. NT | 
ESCHEATOR, (eſcheator) Was an officer appointed 
by the Lord Treaſurer, &c. in every county, to make in- 
| queſts of titles by eſcheat ; which inqueſts were to be tak- 
en by good and lawful men of the county, impanelled | 
by the ſheriff, Stat. 14 Ed. 3. c. 8. 34 Ed. 3. c. 13. 
8 H. 6. c. 16. Theſe eſcheators found offices after the 
death of the King's tenants, who held by knight: ſervice, 
or otherwiſe of the King; and certified their inquiſitions 
into the Exchequer, and Fitzberbert called them officers 
of record. F. N. B. 100. No eſcheator could continue in 
his office above one year: and whereas before the ſtatute 
of Weſtm. 1. cap. 24. Eſcheators, ſheriffs, &c. would ſeize 
into the King's hands the frechold of the ſubjects, and 
thereby diſſeiſe them; by this act it is provided that no 
ſeizure can be made of lands or tenements into the King's 
hands, before office found. 2 Inſt. 206. And no lands can 
be granted before the King's title is found by inquiſition. 
18 H. 6. c. 6. The office of eſcheator is an ancient office, 
and was formerly of great uſe to the crown; but having 
its chief dependance on the court of wards, which is taken 
away by act of parliament, it is now in a manner out of 
date. 4 Inſt. 225. There was antiently an officer called 
eſcheator of the Fews. Clauſ. 4 Ed, 1. m. 7. | 
ESCHECCUM, A jury or inquiſition. Matt. Pari/. 
Anno. 1240. i 88 
ESCHIPARE, To build or equip. Naves bene 
eſchipatas Bonis & probis marinellis. Du Cange. Sec E, 
kippamentum. 1 e rk 
SCROW, Is a deed delivered to a third perſon, to be 
the deed of the party making it, upon a future conditi. 
on, when ſuch a thing is — — z and then it is to be 
delivered to the party to whom made. It is to be deli- 
vered to a ſtranger, mentioning the condition ; and has 
relation to the firſt delivery. 2 Roll. Ar. 25, 26, 1 Uf. 
31. A delivery as an eſcrow ſignifies, in fact, as a ſcrow! 
or, writing, which is not to take effect as a deed, till the 
condition be performed. Co. Lit. 36. Black. Com. 2 V. 


O7. | 3 
0 ESCUAGE, (ſcutagium, from the Fr. eſcu, a ſhield) 
Is a kind of knight- ſer vice, called 2 of the ſhield, 
whereby the tenant was bound to follow his lord into the 
wars at his own charge. Alſo it has been ſometimes taken 
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neither went to the wars, nor provided any other in thei. 
places; being in lieu of all ſervices. And ſometimes e 
cuage ſignified a reaſonable aid, demanded and levied by 
the lord of his tenants who held in knight-ſervice, &c. 
Stat. 12 Caf. 2. c. 24. F. N. B. 8. See Chivaby, and 
Black. Com. 2 V. 74. 4 P. 41. Rue 8 
ESCURARE, To ſcour or cleanſe.— Purgare vel «. 
curare totam aquum foffatorum, &c. Charta Tho. Epil. 
cop. B. W. dat. 29 Oct. 4 Ed. 4. 
ESGLISE, (Fr.) A church, in the old books a lau 
head. L. Fr. Dit. | . 
ESINGZ, The Kings of Kent, fo called from the firſt 
* Ochta, who was ſurnamed Eſe; he was grandfather 
of King Etbelbert. 
ESKECTORES, (from the Fr. eſcber) Robbers or de. 
ſtroyers of other men's lands and fortunes. ,,, 
tores dicunt etiam quod latrones, et eſkeEtores de terra de, &c, 
Intraverunt, &c. Plac. Parl. 20 Ed. 1. 
ESKIPPER, (Fr.) To ſhip, and eſkipped is uſed for 
ſhipped. Cromp Fur. Cur. 
SKIPPAMENTUM, Skippage, tackle, or ſhip fur. 
niture :. the ſea port towns were to provide certain ſhips, 
ſumptibus propriis et duplici eſkippamento. Sir Rob. Cat 
ESKIPPESON, Shipping, or paſſage by ſea. Hum. 
phrey Earl of Bucks, in a deed dated 13 Feb. 22 H. 6. co. 
venants with Sir Philip Cbetwind, his lieutenant of the 
3 of Calais, to give him Nee for his ſoldiers 
ippeſon andre ſtippeſon, viz. paſſage and re-paſſageby ſhi 
Ny (e 3 dignitas rare) _ vr — 
prerogative allowed to the eldeſt coparcener, where an eſtate 
is deſcended to daughters for want of heir male, to chooſe 
firſt after the inheritance is divided, Fleta, lib. 5, c. 10. 
Jus æſneciæ is jus primogeniture ; in which ſenſe it ma 
be extended to the eldeſt ſon, and his iſſue, holding firſt: 
In the ſtatute of Maribridge, cap. 9. it is called, initia 
pars hæreditatis. Co. Lit. 166. 
ESPERONS, Spurs, eſperons de or, gilt ſpurs. 5 C. 


| ESPERVARIUS, (Fr. efpervier,) A ſparrow hawk. 

art. Foreſt. cap. 4.—Reddit ſolut. Willielmo T. ad na. 

nerium ſuum de, &c. pro omni ors unum eſperva- 
6. 


rium 71 &c. Anno 35 H. 
ESPLEES, (expletie, from expleo) Are the products 


which ground or land yield; as the hay of the meadows, 
the herbage of the paſture, corn of the arable; rent and 
ſervices, &c. And of an advowſon, the taking of tithes 
in groſs by the parſon ; of wood, the ſelling of wood ; of 
an orchard, the fruits growing there; of a mill, the 
taking of toll, &c. Theſ: and ſuch like ifſues are termed 
eſplees. And it is obſerved, that in a writ of right of land, 
advowſon, &c. the demandant ought to alledge in his 
count, that he or his anceſtors took the eſplces of the thing 
in demand; otherwiſe the pleading will not be good. 
Terms de Ley. Sometimes this word hath been applied to 
the farm, or lands, &c. themſelves. — Dominus E. ha- 
Bebit omnia expletias et proficua de corona emergentia. Plac. 
Parl. 30 Ed. 1. | | | 
ESPOUSALS, (/pon/alia) Are a contraft or mutual 
promiſe between a man and a woman to marry each other; 
and where marriages may be conſummated, e/pou/als go 
before them. Marriage or matrimony is ſaid to be an //- 
pouſal de præſenti, and a conjunction of man and woman 
in a conſtant ſociety. Mood s Infl. 57. See Matrimony. 
ESQUIRE, (from the Fr. Eſcu, and the Lat. Scutun, 
in Greek owrs;,) which ſignifies an hide of which Shield; 
were anciently made and afterwards covered: For here in 
the time of the Saxons, the ſhields had a covering of lea. 
ther; ſo that an e/quire was originally he who, attending 4 
knight in the time of war, did carry his ſbield, whence he 
was called Eſcuier in French, and Scutifer or Armiger, (!. © 
armour-bearer) in Latin. Hotoman faith, that thoſe which 
the French call Eſquires, where a military kind of valſals, 
having jus ſeuti, viz. Liberty to bear a ſhield, and in 
it the enſigns of their family, in token of their gentility 
or dignity : But this addition hath not of long time 
any relation to the office or employment of the perſon to 
whom it hath been attributed, as to carrying of arms, 
&c. but been merely a title of dignity, and next in v1, £4 
ht. Thoſe to whom this title is now of 9 


for that duty or payment, which they who held lands under 
this tenure, were bound to make to the lord, when they 


to a nich wl e = 
are all the younger ſons of noblemen, and tne of 
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" ounger ſons; the eldeſt ſons of knights, and their 
. * officers of the King's couris and of the 
King's houſhold ; counſellors at law ; Juſtices of peace, 
c. But theſe latter, are e/quires in reputation z and he 
who is a juſtice of peace, has this title only during, the 
time he is in commiſſion, and no longer he be not 
otherwiſe qualified to bear it. A ſheriff of à county be- 
ing a ſuperior officer, retains the title of Z/quire during 
his life; in reſpect of the great truſt he has in the com- 
monwealth. The chief of ſome ancient families are / 
quires by preſcription; and in late acts of parliament for 
poll money, many wealthy perſons (commonly reputed 
to be ſuch) were ranked among the e/quires of this king- 


dom. Blount. _- a 

ESQUIRES OF THE KING, Are ſuch who have the 
title by creation: Theſe, when they are created have put 
about their necks a collar of & S, and a pair of ver ſpurs 
is beſtowed on them: And they were wont to bear before 
the Prince in war, a ſbield or lance. There are four e/- 


quires of the King's body, to attend on his Majeſty's perſon. 


111. | 
ESSENDI QUIETUM DE TOLONIO, A writ to be 
quit of l; and lies for citizens and burgeſſes of any city 
or town that by charter or preſcription ought to be ex- 
empted from toll, where the fame is exacted of them. 
F. Orig. 258. 6 
SLISORS, or ELISORS, Are perſons appointed by 
a court of law, to whom a writ of venire facias is directed 
to impanel a jury, on challenge to the ſheriff and coroners ; 
who return the writ in their own names, with a panel of 
the jurors names. 15 Ed. 4. 24. pl. 4 Black. Com. 


V. 355. 
- ESSOIN, (Efſonium, Fr. Efſoine) Signifies an excuſe 
for him that is ſummoned to appear and anſwer to an acti- 
on, or to perform ſuit to a court baron, &c. by reaſon of 
ſickneſs and infirmity, or other juſt cauſe of abſence. It 
is a kind of imparlance, or craving, of a longer time, that 
lies in real, perſonal and mixed actions: And the plain- 
tiff as well as the defendant ſhall be e/ſoined, to ſave his 
default. 1 Ast. 131. The cauſes that ſerve to eſſoin, 
and the eſſoins are x i under theſe heads. 1. Eſſoin de 
ultra mare,, whereby the defendant ſhall have forty days. 
2. De terra ſancta, where the defendant ſhall have a year 
and a day. 3. De malo veniendi, which is likewiſe called 
the common 2 4. De malo l:#;, wherein the defend- 
ant may by writ be viewed by four knights. 5. De ſer- 
viti9 s. Bradt. lib. 5. Britton, cap. 122. Fleta, 
lib. 6. And beſides the common efſoin, de malo veniend. 
i. e. by falling ſick in coming to the court, and other 
ins abovementioned ; there were ſeveral other exculcs, 
to ſave a default in real actions; as conſtraint of enemies, 
the falling among thieves, floods of water, and breaking 
down of bridges, &c. 2 O. Inſt. 125. After iſſue joined 
in dower, quare impedit, &c. one efſoin only ſhall be al- 
lowed. Stat, 52 H. 3. c. 13. And in writs of aſſiſe, 
attaints, &c. after the tenant hath appeared, he ſhall 
not be efſomed ; but the. inqueſt ſhall be taken by default. 
3 Ed. 1. c. 42. | 
the tenant be within the four ſeas ; but it ſhall be turned 
to a default, c. 44. There is no in permitted for an 
appellant. 13 Ed. 1. c. 28. Nor doth eſſoin lie where 
any judgment is given; or the party is diſtrained by his 
lands; the ſheriff is commanded to make; him appear; 
after the party is ſeen. in court, &c. 12 Ed. 2. fl. 2. 
And efſoin de ſervitio Regis lies not when the party is a wo- 
man; in a writ of dower.; where the party hath an at- 
torney in his ſuit, &c. bid, The efſom pA in court is 
regularly the firſt day of the. term; but the fourth day 
after is allowed of favour. 1 Lill. 540. ED 
An eſſoin is entered thus: A. B. offers himſelf on the 
fourth day againſt C. D. in a plea or action of, &c. and be 
did not appear, and was ſummoned, &c. Therefore let bim be 
attached, that he be here on the day, &c. And be it known, 
tea A bath the ſame day to appear by bis eſſoin, &c. 
alt. 520. 


 ESSOIGN DAY OF THE TERM. The firſt return 


in every term, is, properly ſpeaking, the firſt day in that | 


term: And thereon the court fits to take eſſoigns, or excuſes 
for ſuch as do not appear according to the ſummons of the 


ö 


oin ultra mare will not be allowed, if | 
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writ : wherefore this is uſually called the gſoign day of the 
term: But the perfor ſummoned hath three days grace; 
beyond the return of the writ in which to wake his ap- 
pearance, and if he * — on the fourth day incluſive, 
the guarto die poſt, it is ſuffcient. Black. Cum. 3 V. 278. 

ESSOIN DE MALO VILLE, Is when the defen- 
dant is in court the firſt day; but gone without pleading, 
and being afterwards ſurpriſed by:fickneſs, c. cannot 
attend, but ſends two eſſoigners, who openly proteſt in 
court that he is detained by ſickneſs in ſuch a village, that 
he cannot come, pro lucruri & pro perders; and this will 
be admitted, for it lies on the plaintiff to prove whether 


the eſſoign is true or not ; 
ESSOINS AND PROFFERS. Words uſed in the 
ſtatute 38 H. 8. c. 21: See Profert. | 
_ ESTABLISHMENT OF DOWER, Is the aſſurance 
or ſettlement of dower, made to the wife by the huſband, 
on marriage: And affignment of dower, ſignifies the ſet- 
ting it our by the heir afterwards; according to the eſta- 
bliſhment. Brit. cap. 102, 103: 
ESTACHE, (From the Fr. Eaſtacber, to faſten) Is uſed 
for a bridge, or ſtank of ſtone and timber. Cel. 
E STANDARD, or. ftandard, An enſign for horſemen 
in war. See Standard. | $9 ISP Nr hot 
ESTATE, (Fr. Eſtat. Lat. 7) Signifies that title or 
intereſt which a man hath in lands or tenements, c. And 
eſtates are acquired divers ways, viz: by diſcent from a fa- 
ther to the ſon, Sc. Conveyance, or grant from one man 
to another; by gift or purebaſe; deed or will: And a fre- 
ſimple is the largeſt ate that can be in law. 1 Lill. 541. 
Eſtates are real, of lands, Sc. or perſonal, of goods or 
chattels; otherwiſe diſtinguiſhed into freebolds, that de- 
ſcend to the heir, and chattels which go to the executors: 
Some eſtates are made by the words of deeds, and others 
made by law ; as an eftate in frank marriage given to a 
couſin, makes a gift in tail. Alſo there is an efate that 
is implied, where tenant in tail 1 and ſells his land 
to a man and his heirs; by this he hath am eſtate deſcendi- 
ble, and determinable upon the death of the tenant in tail. 
| Co. Lit. 10 Rep. 97. 12 give lands in Dale to a certain 
| perſon for life, and after to his heirs or right heirs, be hath 
the fer fimple; and if it be to heirs males, he will have 
an eftate-tail. 1 Rep. 66. A man grants to one and his 
heirs and aſſigns for his life, and a year over; this is an 
 eftate for lite only. 39 E. 3. 23. Liti. 46. If a 
leaſe be made, and not cipreiſee: for Hat number of 
years, it is an ęſtate at will. 2 Sbep. Al. 81. 
Tbe word eftate generally in deeds, grants, and con- 
veyances, comprehends the whole in which the party 
hath an intereſt or property, and will paſs the ſame.” 3 
Mod. 46. A perſon in poſſeſſion of an tate mortgaged 
in fee, by will gave it to his two daughters, and their 
heirs ; one of them married; and then died: And it bei 
a queſtion, whether her ſhare ſhould be held real or per- 
| ſonal eftate,” and go to the heir, or her huſband admini- 
ſtrator? It was adjudged for the heir; for here the mort- 
gaged lands ſhall deſcend as other lands of inheritance, 
Sag be ſubject to the ſame rules. Preced. Canc. 266: In 
ſuch caſe, if the mortgage in fee be paid off the money 
ſhall be conſidered as land, and belong te heirs, as the 
eftate in the land would have done. Lid. N eſtate 
was deviſed by a man to his wife for life, and what the 
left at her death to be divided between his kindred : He 
died, and the widow married again; this deviſe over 
was held good in equity, on a bill brought to have an in- 
ventory — 5 of the z/tate, and ſecurity given not to im- 
bezzle it. But if the ſame were of ſmall value, chat the 
widow could not ive thereupon, without ſpending the 
ſtock, it would be otherwiſe; 1d. 71, 72. One by will 
gives to his wife, all his goods and furniture at ſuch a 
place; the goods that are there, at the time of his death 
. ſhall paſs, tho“ they were not there on making of the will; 
for the perſonal. e/tate is fluctuating until the teſtator's 
death. 2 Vern. 688. Some hold, that where goods of a 
houſe or chamber are deviſed, there ought to be a partt- 
cular inventory of them, to make thoſe paſs that were there 
when the will was made. See titles Fee-eſtate and Tail. 
ESTOPPEL, (From the Fr. Eſtouper, i. e. Oppilare, ol. 
ſtipare) Is r bar of an action ariſing from 
a man's own : Or where he is forbidden by ** = 
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n his own deed; for by his act or acceptance, 


 eftopped to alledge or . he truth. F. N. 
B. 142. Co. Lit. 352. Ita perſon is bound in an obli- 
gation by the name of A. B. and is afterwards ſued by that 
name on the obligation; now he ſhall not be received to 
ſay in abatement, that he is miſnamed, but ſhall anſwer 
according to the obligation, though it be wrong ; and for- 
aſmuch as he is the ſame perſon that was bound, he is 


peak 
may 


eſtopped and forbidden in law to ſay, contrary to his own | 


deed; otherwiſe he might take advantage of his own 


wrong, which the law will not ſuffer. Terms de Ley. If 


a man enters into a bond, with condition to give to another 
all the Mo which are deviſed to him by the father ; in 
this caſe the obligor is eſtopped to plead that the father 


made no wilt, but he may plead that he had not any 


goods deviſed to him by his father. 1 Nel. Abr. 751. 


In a deed, all the parties are eſtopped to {ay any thing 
againſt what is contained in it: It 7 7 a leſſee to ſay 
that the leſſor had nothing in the land, c. And parties 
and privies are bound by efeppel. Litt. 58. 1 Inf. 
352. 4 Rep. 53. None but privies god parties ſhall re- 
gularly have advantage by eſtoppels : But if a man makes 
a leaſe of part of a term whereby he is eſtopped ; and 
after aſhgn away the term, the aſſignee will be eſtopped 
alſo. 30 H. 6. 2. 4 Rep. 56. In eftoppels, both parties 
muſt be eſto re where an ir | 
feme covert makes a leaſe, they are not eſtopped 
to: ſay that it is not their deed, becauſe they are not 
bound by it; and as zo tbem it is void. Cro. Eliz. 36. 
And tho gftoppels conclude parties to deeds to ſay 
the truth; yet jurors are not concluded, who are ſworn 
ad veritatem de & ſuper præmiſſis dicendam : For they may 
find. any thing that is out of the record; and are not eſtop- 
ped to find truth in a ſpecial verdict. 4 Rep. 53. Lut. 570. 
... An. efoppel ſhall bind only the heir, who claims the 
right of him to whom the eſtoppel was. 8 58 53. Ac- 
ceptance of rent from a diſſeiſor by the diſſeiſee, may be 
an gſtonpel: And a widow accepting leſs than her thirds 
for dower, is an efteppel, Sc. 2 Danv. Ar. 130, 671, 
Our books mention three kinds of eftoppel, viz. B 


. * 


eed indented, | 
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firms to the tenant, ſaving his ſervices; tis no 6 


was per =p > 
bond is in t 

of D. or to pay ſuch a ſum of money as he ſtands boun 
to pay to V. S. or to ſtand to the ſentence of J. S. in 
matter of tithes in queſtion between them; here the part 
is eſtopped to deny any of theſe things, which in the con 
dition he did grant: But if a condition be in the genera 
lity, to enfeoff one of all his lands in D. or to be nonſui 


in all actions, Sc. it is no gteppel. Dyer 196. 18 £4. 


4. 84. 


eto 
the tenant. 35 H. 6. 33. Plowd. 130. If 23 * 
a deed by dure/s of impriſonment, and when he is at 
large makes a defeaſance to it; he is eſtopped to ſay it 
Bro. Defeaſ. 17. Where the condition of a 
e particularity as to enfeoff J. S. of the manor 


d; and therefore where an infant or 


again; but muſt pay the 


ſhould be for the a 
able 
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Ik a man in pleading confeſs the thing he is charged 
with, he cannot afterwards deny it: Though a plaintiff 
ſnall not be eſtopped to alledge any thing againſt that 
which before he hath ſaid in his writ, or declaration . 
and one may not be eſtopped by the record upon which he 
was nonſuited. 21 H. J. 24. 2 Leon. 4. 17. An gt. 
pel ought to be certain and-4ffirmative, and a matter al. 
ledged that is not traverſable ſhall not eſtop; one may 
not be eſtopped by acceptance, before his title accrued. 
an e/toppel, muſt be inſiſted and relied on; and where there 
is eſtoppel againſt eſtoppel, it puts the matter at large. 1 
Inſt. 352. Hob. 207. Eſtoppels are to be pleaded relyi 
on the eſtoppel; without demanding judgment i adio, &c 
4 Rep. 53. See Black. Om. 2 V. 295, 308. N 

ESTOVERS, (Fr. Eftover, from the verb Eſiaer) 
Signifies to ſupply with neceſſaries; and is generally 
uſed in the law for allowances of wood made to tenants, 
comprehending houſe-bote, hedge-bute, and plough-bote, for 
repairs, &c. And in ſome manors, the tenants pay a cer- 
tain ſmall annual rent, for e/tovers out of the lord's woods. 
Weſtm. 2. c. 25. 20 Car. 2. c. 3. This word hath been 
taken for fuſtenance ; as Brac lon uſes it, for that ſuſtenance 
or allowance, which a man committed for felony is to have 
out of his lands'or goods for himſelf and his family during 
his impriſonment, Bract. kb. 3. tract. 2. cap. 18. And 
the Stat. 6 Ed. 1. cap. 3. applies it to an allowance in 
meat, clothes, &c. In which tenſe it has been uſed for a 
wife's alimony. See Common of Eſtovers. 

ESTOVERIIS HABENDIS, Writ de. A writ at 
Common law, for a woman divorced from her huſband, 
a menſa & thoro, to recover her alimony, ſometimes called 
her eſtovers. 1 Lev. 6. Black. Om. 1 V. 441. 

ESTRAY, (Extrabura, from the old Fr. Eſtrayeur) Is 

any beaſt that is not wild, found within a lordſhip, and not 
owned by any man; pecus quod elapſum à cuſtode campus 
pererrat, ignoto domino In which caſe if it be tried and 
proclaimed according to law 'in the two next market- 
towns on two market-days, and is not claimed by the 
owner within a year and a day, it belongs to the lord of 
the liberty. Brit. cap. 17. And ſwans may be eſtrq, as 
well as and are to be proclaimed, &c. 1 Rol. 
Abr. 878. If the beaſt ſtray to another lordſhip within 
the year, after it hath been an e/tray, the firſt lord cannot 
retake it, for until the year and day be paſt, and procha- 
mation made as aforefaid, he hath no property; and 
therefore the poſſeſſion of the ſecond lord is good againſt 
him. Wood's Inſt. 213. Co. Elz. 516. It the cattle 
were hever proclaimed, the owner may take them at any 
time: And where a beaſt is proclaimed as the law directs, 
if the owner claims it in a _ and a day, he ſhall have it 

d for keeping. 1 Roll. Abr. 
879. Finch 177. 

An owner may ſeize an e/tray, without telling the marks, 
or proving the property, (which may be done at the trial, 
if conteſted) and tendering amends generally is good in 
this caſe, without ſhewing the particular ſum; becauſe 
the owner of the e/tray is no wrong doer, and knows not 
how long it has been in the poſſeſſion of the lord, &c. 


which makes it different from treſpaſs, Where a certain 


ſam muſt be tendered. ''2 Salk. 686. In caſe of an e/ira 
the lord ought to make a demand of what the amends 
and then if the party thinks 


the demand unreaſonable, he muſt tender ſufficient 


amends; but if what he tenders is not enough, the lord 


ſhall take iſſue, and 'tis to be ſettled by the jury. No 
144. Tin. 5 Ann. A beaſt eſtray'is not to be uſed in 
any manner, except in caſe of neceſſity ; as to milk 2 
cow, or the like; but not to ride an horſe. Cro. Fac. 148. 
1 Roll. 673. Eſtrays of the Foreſt are mentioned in the 
ſtatute of 2) H. 8. cap. J. The King's cattle cannot be 
eſtrays of forfeited, &c. 

ESTREAT, (Ertractum) Is uſed for the true copy or 
note of ſome original writing or record, and eſpecially o 
fines, amercrments, &c. impoled on the rolls of a court, 10 
be levied by the bailiff or other officer. F. N. B. 59, 76. 
Stat. Weſim. 2. c. 8. Juſtices, commiſſioners, &c. are to 
deliver their eſtreats into the Exchequer yearly after M:- 


chaelmas And fines to have writs, which ſhall be ente“ 


in the eſtreat, in order as they are entered in the part 
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cery Rolls, &c. 51 H. 3. fl. 5. 46 r ETHELING or ET HEL ING, (Sar. ) Signifies noble, 


to fines for crimes and offences; defaults and | and among the Engliſh Saxons, it was the title of the Prince, 
greats relate to or the King's eldeſt ſon. Camden. See Adeling. 


f of parties in ſuits and officers, non- appearance 
r and jurors, &c. And all forfeited recog- | EVASION, (Evan) Is a ſubtle endeavouring to ſet 
nizances ate to be (firſt efreated into the Exchequer, by || aſide truth, or to eſcape the puniſhment of the law; which 
ſheriffs of counties ; on which proceſs ifſues to levy the vill not be indured. If 7 ſays to another that he 
fame to the uſe of the King. Stat. 22 & 23 Car. 2. cap. will not ſtrike him, but wi Foe him a pot of ale to ſtrike 
22. Eftreats are to be levied on the right perſons : And firſt; and accordingly he ſtrikes, the returning of it is 
ſheriff's eftreats muſt be in two parts, indented and ſealed, puniſhable; and if the perſon firſt ſtriking be killed, it is 
by the ſheriff, and two juſtices of the peace; who are to; murder; for ud man ſhall evade. the. juſtice of the law, by 
view them, and one of them is to remain with the ſhe- | uch a pretence to cover his malice, i H. P. C. 81. No 
riff, and the other with the juſtices 11 H. J. c. 15.: | one may plead ignorance of the law to evade it, &c. 

The eftreats of fines, at the quarter-ſeſſions, are to be EVENINGS, The delivery at even or night of a cer- 
made dy the juſtices; and to be double, one whereof 1s |'tain portion of graſs or corn, &c. to a cuſtomary tenant, 
to be delivered to the ſheriff by indenture. 14 N. 2. cap. | who performs the ſervice of cutting, mowing, or reaping 
11. Fines, poſt-fines, forfeitures, &c. -muſt be eftreated | for his lord, given him as a gratuity or encouragement. 
into the Exchequer - twice a year, on pain of gol. - And | Kerinet's Goff, | Mixer, a dwa 
officers are to deliver in their returns of eftreats upon oath. | | EVESDROPPERS, Are ſuch perfons as ſtand, under 
22 © 23 Car..2.c. 22.4 & 5 M. & M. c. 24. Tis the | che eves or walls, or windows of a houſe, by night or 
courſe of the court of B. R. to ſend the eftreats.twice a | day, to hearken after news, and carry it to others, and 
year into the Exchequer, viz. on the laſt day of the 19 | thereby cauſe ſtrife and contention! in the neighbourhood. 
uable terms; but in, extraordinary caſes there may be a | Terms de Ley. They are called evil members of the com- 
rule to effreat them ſooner. 1 Salk. 48. Amercements | monwealth z and by the ſtat. of Meſim. I. c. 3g. EY may 
are not uſually diſcharged. on motion, and there ought to] be puniſhed, either in the court-leet by way of preſent- 
be a conſtat of the eftreat ; though the court may give | ment, and fine; or in the guarter-/effions by indictment, 
leave to the ſheriff to compound them. bid 54. 1 Nelſ. and binding to good behaviour: + Kitch. 11. See Eaves- 
Abr. 207. See 3 Ed. 1. c. 45. 13 Ed. 1. c. 8. 27 Ed. | droppers. 1 a ad a 
1. „ % 1. c. 35; ec. ii. N EVICTION, (from Evinco to overcome) Is a recovery 
ESTRECIATUS, Is a word ſignifying ſtrengthened. | of land, &c. by law. If land is evicted, before the time 
——Inquirendum eft de iis Domini Regis eſtreciatis. R. | of payment of rent on a leaſe, no rent ſhall be paid by 
Hoæveden, p. 78 3. | die - | the leſſee, 10 Rep. 128. Where lands taken on extent 
ESTREPE, (Fr. Eſtropier) To make ſpoil in lands to | are evicted or recovered by better title, the plaintiff ſhall 
the damage of another, as of the reverſioner, &c. ' | have a new execution. 4 Rep. 66. If a widow is evicted 
ESTREPEMENT, (Eſtrepamentum, from the Fr. | of her dower or thirds, ſhe ſhall be endowed in the other 
Eſtropier, mutilare, or from the Lat. Extirpare) Is where | lands of the heir. 2 Danv; Abr. 650: And if on an ex- 
any ſpoil is made by tenant for life, upon any lands or | change of lands, either party is evicted of the lands. given 
woods, to the prejudice of him in reverſion; and alſo ſig- | in exchange, he may enter on his own lands. 4. Rep. 
nifies to make land barren by continual ploughing. Stat. 121. W. 1 2 mr at alt: 
6 Ed. 1. cap. 13. It ſeems by the derivation, that eſtrepe- | _ EVIDENCE, (Fvidentia) Is uſed in the law for ſome 
ment is the unreaſonable drawing away the heart of the, | proof, by teſtimony. of men on-oath; or by writings or re- 
ground, by plowing and ſowing it continually, | without |, cords. It is called evidence, becauſe. thereby the point in 
manuring or other good huſbandry, whereby it is.impair- | iſſue in a cauſe - to be tried, is to be made evident to the 
ed: And yet eſ/tropier ſignifying mutilare, may no leis be | jury; for probationes debent efſe- evidentes & perſpicuæ. 
applied to the cutting down trees, or lopping them further |; Co. Lit. 283. The evidence to a jury ought to be upon 
than the law allows. In ancient records, we often find | the oath of witneſſes; or upon matters of record, or by 
vaſtum & eſtrepamentum facere And this word is uſed for | deeds proved, or other like authentical matter. 1 Lill. 
a writ, which lies in two caſes; the one, when a perſon | Abr. 547. And evidence containeth teſtimony of wit- 
having an action depending, as a formedon, writ of right, | neſſes, and all other proofs to be given and produced to a 
Kc. ſues to prohibit the tenant from making waſte, during | jury for the finding of any iſſue joined between parties. 1 
the ſuit ; the other is for the demandant, who is — Inſt. 283. If the ſubſtance of an iſſue be proved it is ſuf- 
to recover ſeiſin of the land ip queſtion, before execution | ficient. Alcorn executor v. Meſibroox. Wilſ.. Rep. par. 
ſued by the writ Habere facias poſſeſſionem, to prevent waſte | 1. p. I15. 
being made till he gets into poſſeſſion, Reg. Orig. 76. he ſyſtem of evidence, as now eſtabliſhed in our courts 
Judic. 33. V. N. B. 60, 61. My of Common law, is very full, comprehenſive and refined. 
The writ of e/trepement lies properly where the plaintiff | Far different from, and far ſuperior to any thing known in 
in a real action, ſhall not recover damages by his action; | the middle ages ;—as far ſuperior in that as in all other 
and it as it were ſupplies damages; for damages and coſts | improvements and refinements in ſcience, arts, and man- 
may be recovered for waſte, after the writ of e/trepement | ners. | | 
is brought. See Moor 100. 2 In/t. 328. If tenants | The nature of evidence, during the ages of ignorance 
commit waſte in houſes aſſigned a feme for dower, on her | was extremely imperfect, and the people were incapable 
bringing action of dower, writ of eſtrepement lies. 5 Rep. | of making any rational improvement. See this ſubject 
115. See Cro. Eliz. 114. Moor 622. But pending a very judiciouſly treated, in Robert. Hiſt. Emp. C. V. 1 ; 
writ of partition between coparceners, if the tenant com- V. 48, 49, &c. Twas the imperfection of human rea * 


mit waſte, this writ will not be granted; becauſe there is | ſon, that cauſed the invention and introduction of the or- 
equal intereſt between the parties, and the writ will not | deal, as an appeal to the Supreme Being. The reader 
le, but where the intereſt of the tenant is to be diſproved. 


will readily excuſe the inſertion' of the following paſſage 
Goldſb. 50. 2 Nelf. Abr. 754. Writ of eſtrepement is | from that author: 8 paſſag 


directed to the tenant and his ſervants, or to the ſheriff: As men are unable to comprehend the manner in which 
and if it be directed to the tenant and his ſervants, and 


the Almighty carries on the government of the univerſe, 
they are duly ſerved with it, if they afterwards commit | by equal, fixed, and general laws, they are apt to i 
waſte, they may be committed to priſon : But it is ſaid | gine that in every caſe which their paſſions or intereſt ren- 
not to be fo, when directed to the ſheriff, becauſe he may | der important in their own eyes, the Supreme Ruler of 
2 the Poſſe comitatus to reſiſt them who make waſte. '| all ought viſibly to diſplay his power, in vindicating in- 
ob. 88. Though it hath been adjudged, that the ſheriff nocence and puniſhing vice. It requires no inconſiderable 
may likewiſe impriſon offenders, if he be put to it; and | degree of ſcience and philoſophy to correct this popular 
that he may make a warrant to others to do it. 5 Rep. error. 1 V. 51. ase * aro 
: =» * inſt. 329. In the Chancery, on filing of a bill, | But to proced more immediately to our ſubject. | 
a re anſwer, the court will grant an injuction to | Under this head it is material to conſider the ſeveral 
) waſte, &c. 1 Lill. 547. | I | Kinds of evidence which may be divided into 
- ei L | | I. Written 
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U Written evidence: J/hertin of matters of record, as | 
alſo of writings under ſeal, and other uritings. 
II. Unwritten pra Wherein— 
1. H/bo may be witneſſes. "00 
2. Of the number of witneſſes, and of compelling them 
to appear, as alſo of the manner of their giving 
evidence. | | 
Of parol, preſumptive, and hear-ſay evidence. 
re depofitions in another court may be groen in 
evidence. | | 


1. 07 written evidence: M berein of matters re. 
cord, as alſo of writings under ſeal, and other wri- 


lings. 


Evidence by records and writings, Is where acts of par 
lament, ſtatutes, . judgments, fines and recoveries, pro- 
ceedings of courts, and deeds, &c. are admitted as evi- 
dence. A general act of parliament may be given in ev:- 
dence; and need not be pleaded ; and of theſe the printed 
ſtatute-book is good evidence. But in the caſe of a private 
act, a copy of it is to be examined by the records of par- 
liament, and it is to be pleaded. Trials per pats 197, 
232. The ſtatute of limitations, &c. may be given in evi- 
dence. 1 Salk, 218. On nil debet pleaded, this ſtatute 
may be given in evidence; but 'tis faid not upon nn 
affumpfit. 3 Satk. 154. Journals and other proceedings 
in the Houſe of Commons have been held to be no 
evidence. State Trials, Vol. 3. 40. Though it is other- 
wiſe, Vol. 3. 800. A hiſtory of England, or printed trial 
may not be read as evidence. 1 Lill. 557. Camden's 
Britannia was not allowed as evidence: But it has been 
held, that an hiſtory may be evidence of the general hiſtory . 

of the realm, though not of a particular cuſtom, &c. 
Mich. . M. 3. B. R. Skinner's Rep. 623. . 

An exemplification of the inrolment of letters patent 
under the Great Seal, may be pleaded in evidence. 7 
773. Records and inrolments prove themſelves; and a 
copy of a record or inrolments ſworn to, may be given in 

"evidence. 1 Inft. 11), 262. A tran cri of a- record 
in another court, may be given in evidence to a jury. 
1 Lill. Abr. 551. There is a difference between plead 
ing a record, and giving the record in evidence; if it 
be pleaded, it muſt be ſub pede ſigilli, or the judges can- 
not judge thereof : Though where itis given in evidence; if 

it be not under the ſeal, the jury may find the ſame, if 
they have other good matter of inducement to prove it, 
Styles Rep. 22. | 

A fine or recovery may be given in evidence, without 
vouching the roll of the recovery for the part indented is 

- the uſual evidence that there is ſuch a fine: But it is aid 
the fine ought to be ſbewn with the proclamations under ſeal, 
10 Rep. 92. 2 Roll. Abr. 574. A record of an in- 
ferior court, hath been rejected in evidence, and the party 
put to prove what was done: And proceedings of 

county courts, courts barons, &c. may be tried by a 
jury; for it hath been adjudged that they cannot be 
proved by the rolls, but by witneſſes. Lit. 75. But 
court-rolls of a court baron, when fhewn'are good evidence; 
and in ſome caſes, copies of the court rolls have been 
allowed as evidence; and in others not. Trials per 
pais 178, 228. A copy of jr erg lands may de 
e eee where the rolls are loſt. Mich. 15 

Inrolment of a deed is proved on certifying it by an 
examined atteſted copy: though inrolment of a deed 
which needs no inrolment, or the eſtate doth not paſs by 
it, is only evidence to ſome purpoſes. 3 Lev. 38). An 
ancient deed proves itſelf, where poſſeſſion has gone ac- 
cordingly : But later deeds muſt be proved by witneſſes. 
1 11. 6. If all the witneſſes to a deed are dead, continu- 
al and quiet poſſeſſion is preſumptive evidence of the truth 
of it; yet it may receive farther credit by compariſon of 

hands and ſeals. Wood's Inſt. 599g. When witneſſes to 

deeds are dead, their hand-writing muſt 'be proved. 2 
Inſt. 118. And where there are ſeveral witneſſes to a deed, 
and they are all dead but one, a ſulpæna muſt be taken 
out againſt the living man, and ſtrict inquiry made after 
him, and affidavit is to be made that he cannot be found; 
before the dead men's hands are to be proved. 1 Lili. 
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An old deed proved to have been found among deed; 
and evidences of land, may be given in evidence to a Jury; 
though the executing of it cannot be proved and made 
out. Trin. 9 V. 3. B. R. 3 Salt. 153: A deed may 
be good evidence, though the feal is broken off: And 
where a deed is burnt, &c. the judges may allow it 
to be proved by witneſſes, that there was ſuch a deed, 
and this be given in 'evidence. 1 Lev. 25. But the court 
will not allow the jury on a trial at bar to carry deeds, 
writings or books with them out of court, as evidence to 
conſider of, but ſuch as have been proved : Though by 
the aſſent of parties, or by aſſent of the court without the 
parties, _y may be delivered to the jurors. Cro, Eliz. 
421. All deeds or writings under ſeal, and given in evi. 
dence, they may have; and nothing which was not given 
in evidence, for the court gives their direction to the jury 
upon the evidence given in court. 1 Lill. 313, _ 

It is dangerous to ſuffer any, who by law ought to ſhew 
forth any deed, to prove in evidence, that there was ſuch 
a deed, which tney had ſeen or read, &c. For there 
might be imperfections in the deed, or it may be on con- 
dition, with limitation, &c. 10 Rep. 92. A deed though 
ſealed and delivered, if not ſtamped according to act of 
parliament, cannot be pleaded or given in evidence in any 
court. Stat. 5 6M. & M. cap. 21. A deed cannot be 


proved by a counterpart of it or copy, if the original is 
in being, and may be had ; though it may be when the 
original cannot be procured; 1 ft. 225. 10 Rep. 92. The 


counterpart of an ancient deed hath been allowed to be 
iven in evidence, Mod. Caſ. 225. But it hath been 
held that the counterpart of a deed, without other cir- 
cumſtances, is not ſufficient evidence; unleſs in a caſe of 
fine, when a counterpart is good evidence of itſelf, 1 
Salk. 287. 

| Whiere a deed was cancelled by practice, that being 
proved, it was allowed to be evidence in an action under 
the deed. Hetl. 138. The recital of a deed is no ei- 
"dence without ſhewing the deed; or proving that there was 
ſuch à deed, and it is loſt. 1 Inft. 352. Vaigb. 74. 
Recital of a leaſe, in a deed of feleaſe, is good evidence 
that there was ſuch a leaſe againſt the releaſſor, and thoſe 
| inſt others, except there 
be proof that there was ſuch a leaſe. 1 Salt. 286. A ſet- 
. tlement ſer forth in a bill in Chancery, and admitted in 
the anſwer; and where it was proved that the deed was 
in the poſſeſſion of ſuch a one, &c. hath been judged a 
good evidence of the deed of ſettlement where not to be 
und. 5 Med. 384. : 
The probate of a will, when it concerns perſonal eſtate 
only, may be given in evidence; But where title of lands 
is claimed under a will, the will muſt be ſhewn, not the 
probate : Though if the will be proved in the Chancery, 
copies of the proceedings there will be evidence. 2 Hol. 
Ar. 678. Trials per pais 234. A bill in Chancery 
has been admitted as ſlight evidence againſt the complai- 
nant: An anſwer in Chancery is evidence againſt the de- 
fendant himſelf, though not againſt others. 1 Vent. 66. 
Trials per pais 167. But when a party gives an anſwer 
in Chancery in evidence, at a trial, though he inſiſt to read 
only ſuch a part of it; yet the other ſide may require to 
have the whole read. 5 Mod. to. As in caſe of a wr 
ting permitted to be read to prove one part of an ev 
dence, ' which may be read to prove any other part of the 
evidence given to the jury. Depoſitions of witneſſes in 
Chancery between the ſame parties, may be given in etu- 
dence at law, eſpecially if the witneſſes are dead, and the 


bill and anſwer proved. Trial per pais 167, 207, 234 


Regularly depoſitions in Chancery, of a witneſs, may 
not be given — j if he be alive; unleſs he be in 
France, or in another kingdom, not ſubject to the do- 
minion of our King. Did. 359. But depolitions in Chan- 
cery, after anſwer, between the ſame parties, may be 
read as evidence, though the witneſſes are not dead, 
they cannot be found on ſearch. Shower 3. 1 Salk. 278. 
Depoſitions in Chancery in perpetuam rei memortan, are 
not to be given in evidence, ſo long as the parties are liv- 
ing, 1 Salk. 286. And it hath been 2 1 
depoſitions to perpetuate teſtimony, on a bill exhibitec 
ſhall not be admitted as evidence at a trial at law, except 
an anſwer be Raym. 335. If depoſitions at 


ut in. 5 . 00 
taken out of che realm, he who makes them is * 


muſt come in perfon. 


| il, and they ſhall be read as evidence; but if it 

„ is in "ere Py cannot be read, but he 

Lil. 555. Things done beyond 

ſea may be given in >vidence to a jury; and ehe teſti- 

mony of a publick notary of 1 done in a foreign 

ntry, ill evidence. 6 Rep. 47. 
Depoſitions in 


e er _ _ not be giv- 

in evidence to à jury at à trial; but a ſentence may in 
N of tithes, r And the ſentence of the ſpiritual 
court is concluſive ebidexce in cauſes within their juriſ- 
diction. 1 Salt. 290. 2 Nelſ. 761. 

Depoſitions before a coroner are admitted as evidence, 
the witneſſes being dead. 1 Lev. 180. Like wiſe they 
have been admitted where a witneſs hath gone beyond 


' ſea, 2 Nelf. Aby. 760. The confeſſion of a priſoner be- ſue 
fore a magiſtrate, &c. may be given in evidence againſt | 


him: And the examination of an offender need not to be 
on oath, but muſt be ſubſcribed by him, if he confeſſes 
the fact; and then be given in evidence upon oath by the 
juſtice of the peace who took the ſame. The exami- 
nation of others muſt be on oath, and proved by the 
juſtice, or his clerk, &c. as to their evidence, if they are 
dead, unable to travel, or' kept 'away by the priſoner. 
H. B. C. 19, 162. Kel. 18, 55. Wood's Inſt. 647. 

The examination of an informer before a juſtice, taken 
on oath, and ſubfcribed, may be given in evidence on a 
trial, if he be dead, or not able to travel, &c. which 
is to be made out on oath. 2 H. P. C. 429. A verdict 

ainſt one, under whom either the plaintiff or defendant 
claims, may be given in evidence againſt the party ſo 
claiming; but not if neither claim under it. Aieb. 1656. 
B. R. In ejectment where the plaintiff hath title to ſe- 
veral lands, and brings action of ejectment againſt ſe- 
veral defendants, if he recovers againſt one, he ſhall not 

ive that verdict in evidence againſt the reſt. 3 Mod. 141. 
Fa a court of common law, a decree in Chancery is no 
evidence : Affidavits ate not evidence. Letters may be 
produced as evidence againſt a man, in treaſon, &g, Si- 
militude of hands ſworn to, has been allowed as evi- 
dect: But fince the attainder of Agernoon Sidney, it hath 
not bern admitted in any criminal cafe. ' 2 Hawk. 431. 
Although a witneſs ſwear to the hand and contents of a 
letter, if he never ſaw the party write, he ſhall not be 
allowed as evidence. Mich. 8 W. 3. ſat © | 

Since no witneſſes are preſent when goldſmiths notes are 
given, ſuch notes are allowed as evidence of the receipt of 
money, or other thing. 1 Salk. 283. A ſhop-book is 
evidence ; but it may not be given in evidence for goods 
fold, &c. after one year, before the action brought; un- 
leſs there be a bill, &c. for the debt; though this ex- 
tends not to any buying or ſelling or trading between 
tradeſmen and tradeſmen. Stat. 7 Fac. 1. c. 12. To 
make theſe books evidence, there ought to be the hand of | 
the perſon to the books that delivered the goods, which 
muſt be proved. 1 Salk. 285. A church-book ſome 
writers ſay is not to be admitted as evidence; though 
others ſay it may. 1 Cro. 411. It is ſaid copies of puh- 
lick books of corporations, &c. ſhall be evidence. I Lev. 
25. 1 Lill. 381. But as to books of corporations 
where things are entered not of record, the originals | 
are to be produced as evidence. 
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cauſe he may bring action of debt upon that ſpecialty- 
Entry and expulſion may be given in evidence in debt 
for rent: Coverture may be given in evidence to avoid a 
deed, &c. Med: Caſ. 230. Uſurious contracts, &c. 
may be given in evidence. 2 Netf. 756. Fraud may be 
given in evidence, on the general iſſue: And tampering 
with witneſſes may be given in evidence againſt a party, 
c. 5 Rep. 60. But many things are to be pleaded ; 
as juſtifications without title, in treſpaſſes, &c. and can- 
not be given in evidence upon Not guilty. Trials per 
Pais 404. If in treſpaſs; Not gritty be pleaded; a li- 
cence may not be given in evidence to excuſe the treſ- 
paſſor; for it. muſt be pleaded; el. 39. And if the iſ- 
in detinue is nn detinet, it ſhall not be given in evi- 
dence that the goods were pledged for money, and the 
money not paid; this is not good without pleading it: 
But a gift of the goods by the plaintiff may be given in 
evidence. 1 Iuſt. 283. W 10 
So in an iſſue in waſte, no waſte dine, the defendant 
may give in evidence, that it came by lightning, tempeſt, 
or enemies; but that he repaired before action brought, 
muſt: be ſpecially pleaded, &c. Did. 282. If an Mas 
be taken on the cutting of 20 oaks, evidence may be for 
ten; becauſe either is a breach of. covenant not to do 
waſte. 2 Shep. Abr. 142. In gjettione firme, the plain- 
riff declares for 100 acres of land, and gives evidence onl 
for forty, it will be good for ſo much; 1 Cro. 13. On 
iſſue, it J. S. was taken by a capias, and evidence that 
he was taken by alias capias, this will maintain the iſſue. 
Hob. 54, 55. Plowd. 8. But if the point in iſſue be 
the ſealing and delivery of a leaſe, and the witneſſes prove 
ſealed and delivered, but did not know the leſſor that 
ſealed it: Or where proof is not made of [very and ſei- 
nn, on iſſue of a leale for life: Or if on an iſſue upon 
a taking by capias ad ſatisfaciend. Evidence be of taking 
by capias utlagatum, &c. in theſe caſes the evidence will 
not be good to maintain the iſſue. Plowd, 14. Kelw,.55; 
59. Hob. 55. Iſſue was upon a preſcription for com- 
mon appendant to 300 acres in four: towns; on the evi- 


dence the jury found it appendant to 240 acres in two 


towns; and a manor was given in evidence in another 
county, &c. and they were held inſufficient. Hob. 188, 


20g. Where juſtices of peace, ſued for things done in 


their offices, may give ſpecial matters in evidence. Stat. 
21 Fac. 1. c. 12. Vide Juſtice. See Copy, Depofitions, 
&c. And for farther particulars reſpectiag written evi- 
dence, ſee Vin. Abr. title Evidence, and Table to. Wilſon's 


Reports. 
II. A to unwritten evidence, we are under this bead 


to conſider. . 


1. Who may be witneſſes : Wherein it is to be obſerved, 
That the King cannot be a witneſs under his ſign manual, 
&c. 2 Roll. Abr. 686. Though it has been allowed he 
may, in relation to-a promiſe made in behalf of another: 
Hob. 213. A peer produced as an evidence, ought to be 
ſworn. 3 Keb. 631. It is no exception to an evidence, 
that he is a judge, or a juror, to try the perſon; for a 


judge may give evidence going off from the Bench. 2 


A pedigree drawn by a herald at arms, will not be | Haut P. C. 432. And a juror may be an evidence 


admitted for evidence, without ſhewing the records or 


as to his particular knowledge; but then it muſt be on 


ancient books from whence taken; for the entries in the | examination in open court, not before his brother jurors. 


herald's office are no records, but only circumſtantial 
evidence But a copy of an inſcription on a 
has been given in illence in ſuch a caſe.” 2 Roll. Abr. 


1 Lill. 552. Members of corporations ſhall be admitted 


ve-ſtone, | or refuſed to give evidence in actions brought by corpo- 
rations, as their intereſt is ſmall or great; whereby it 


686, 55 An almanack wherein the father had writ the ſ may be judged whether they will be partial or not. 2 


day of t 
prove the nonage of the fon. Naym. 84. | 
Matter in law ought not to be given in evidence at 
trial, but only matters of fact, unleſs it be in caſe of a 
ſpecial verdict; matter in law is diſputable, and re- 
(crved to be ſpoken to in arreſt of judgment, Vagb. 


e nativity of his ſon, was allowed an evidence to | Lev. 231, 241. But they will not generally be ad- 
mitted ;. though inhabitants not free of the corporation 
may be good witneſſes for the corporation, as their in- 
tereſt is not concerned; and members may be disfran- 
chiſed on theſe occaſions. Bid. 236. 


In actions againſt church - wardens and overſcers of the 


143, 147. In debt the defendant may give in evidence, | poor for recovery of money miſpent on the pariſh account, 


he paid money on an obligation 


4 Nelſ. Abr. 755. And a releaſe may be given in evi- | be allowed. Stat. 3 & 4 . & M. cap. 


the day, &c.¶ the evidence of the pariſhioners, not receiving 


alms, ſhall 
11. And in in- 


dence on nil debet. 5 Mod. 18. Though in indebitatus.| formations or indictments for not repairing highways and 


4/umpfit the plaintiff ſhall not give any fpecialty in evi- | 


bridges, the evidence of the inhabitants of the town, cor- 


e to prove his debt, as a bond, indenture, &c. be- poration, &c. where ſuch highways lie ſhall be admit- 


ted. 


bed. 1 Amr, tap. 18. A party intereſted in the-ſuitz or a 


vife for or againſt her huſband, a huſband againſt the wife 
(except in caſes of treaſon) may not be witneſſes, 4 


Inſt. 279. Yet it has been adjudged, that a wife may 
be admitted as an evidence for the huſband on her being 


ſeduced to live with an adulterer, againſt the adulterer ; 
and ſhe may be a witneſs to prove a cheat upon her and 
her huſband. Sid. 431. MW air OW 
By ſtat. 21 Fac- 19. / 6. The commiſſioners fhall 
have power to examine the wife of a bankrupt u 
oath for the diſcovery of his eftate, goods and chattels, 
and ſuch wife refuſing to appear, or to anſwer inge. 
tories, ſhall-incur the ſame penalties as are provided a- 
gainſt other perſons in the like caſes.” WET 
Kinfmen, though never. ſo near, tenants, . ſervants, 
maſters, attornies for their clients, and all others that 


are not infamous, and which want not underſtanding, or 


are not parties in intereſt, may give evidence in a cauſe; 
though the credit of ſervants 1s left to the jury. 2 Noll. 

r. 68 5. 1 Vent. 243. A counſellor, attorney, or ſo- 
licitor, is not to be examined as an evidence againſt their 
clients, becauſe they are obliged to keep their ſecrets; 
but they may be examined, as to any thing of their 
don knowledge before retained, not as counſel or attor- 
ney, Sc. 1 Vent. 97. The bail cannot be an evidence 
for his principal. Stat. Tr. If the plaintiff makes one 
2 defendant in the ſuit, on r to impeach his teſti- 
mony, under a pretence of his being a party in in- 
tereſt, he may nevertheleſs be examined de bene eſſe; and 
if the plaintiff prove no cauſe of action againſt him, his 
evidence ſhall be allowed in the cauſe. 2 Lill. Ar. 701. 
- Alſo if where a man makes himſelf a party in intereſt, 
after a plaintiff or defendant has an intereſt in his evi- 
dence, he may not by this deprive them of the benefit of 
his teſtimony. Skinner's Rep. 586. | I 
One that hath a legacy given him by will, is not a good 
witneſs to prove the will; but if he releaſe his legacy, he 
may be a good evidence. Bid. 704. It is the ſame of a 
deed ; he that claims any benefit by it, may not be an 
evidence to prove that deed, in regard of his intereſts. 
And 4 pee any ways concerned in the ſame title of 
land in queſtion, will not be admitted as evidence. 
Did. 7505. But it has been held; that an heir apparent 
may a witneſs concerning a title of land; and yet a 


remainder-man,' who hath a preſent intereſt, cannot. 1 


- Salk. 383. A legatee cannot be a witneſs to the will, 
becauſe the legacy is deviſed to him; though if ſuch le- 
gatee be permitted to be ſworn and examined, the coun- 
el cannot afterwards except againſt his evidence. 1 Ld. 
| Raym, 730, © Creditors, &c. are made competent wit- 
neſſes to wills, by Stat. 25 Geo. 2. c. 6. and witneſſes 
competent at law, are competent to prove a nuncupa- 
tive will, by Stat. 4 Ann. c. 16. /. 14. See thoſe two 
ſtatutes. The ſon of a legatee, is no witneſs to a will 
in the ſpiritual court; nevertheleſs it is held, he 
may be a good evidence to prove a nuncupative will, 
within the intent of the ſtatute of frauds. id. 85. 

A grantee who is a bare truſtee, it is ſaid, is a you 
| witneſs to prove the execution of the deed made to him- 
ſelf. 1 P. Will. 290. If an action is brought againſt 
many perſons for king of goods, one of them concern- 
ed may be admitted as an evidence againft the reſt. 
Comberb. 367. See 1 Mod. 282. In criminal cafes, as 
of robbery, on the highway, in action againſt the hun- 
dred; in rapes of women, or where a woman is married 
by force, Ge. a man or a woman may be an evi- 
dence in their own cauſe. 1 Vent. 243. And in private 
notorious cheats, a perſon may give evidence in his own 
cauſe, where no body elſe can be a witneſs of the cir- 
cumſtances of the fact, but he that ſuffers. 1 Salt. 286. 
Upon an information on the ſtatute againſt uſury, he that 
| borrows the money, after he hath paid it, may be an evi- 
_ dence ; but not before. Raym. 191. P: 
An alien infidel may not be an evidence; but a 
Jet may, and be ſworn on the Oui Teſtament. 1 Inſt. 
6. A quaker ſhall not be permitted to give evidence 
in any criminal cauſe, (unleſs he will take an oath): 


Though on other occaſions, his ſolemn affirmation ſhall | 


be accepted inſtead of an oath. Stat. 7 &:8 W. 3. cap. 
34. Perſons non ſane memoris ; thoſe that are attaint- 
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ed of conſpiracy, or in a præmunire upon the ſtature - 
Elia. c. 1. Popiſh recuſants convict, on the 5747 : 
Jac. I. c. 5. are diſabled. to give evidence. So perſon, 


convicted of felony, perjury, &c. And if one by judg. 
ment hath ſtood on the pillory, or been whipped, 10 
this infamy he ſhall not be admitted to give evidence, 
whilſt the judgment is in force: but the record of con. 
viction muſt be produced, on objecting againſt his teſti 
mony; and the witneſs ſhall not be aſked any queſtion 
to accuſe himſelf, though his credit may be impeacheq 
by other evidences, as to his character in general, ſo 23 
not to make proof of particular crimes, 3 — he hath 
not been convicted. 3 I. 108, 219. 3 Lev. 426. f 


after a man hath ſtood in the pillory, Sc. he be pardon- 
ed, he may be an evidence: And notwithſtanding jugg. 
ment of the pillory infers infamy at common law; by - 4 
civil and canon law lit imports no infamy ; unleis the 
cauſe for which the perſon was convicted was infamous: 
and therefore ſuch may be a good witneſs to a will, if 
not convicted of any infamous act. 3 Lev. 426, 42). 
It has been held, that it is not ſtanding in the pillory, 
diſables, a perſon to give evidence; but ſtanding there 
upon, a judgment for an infamous crime, as forgery, &c 
If for a libel, a man may be a witneſs., 5 Mad. 74. 2 
Ne. Ar „ „„ 
A man is convicted of felony, and afterwards par- 
doned, he may be a good evidence.  Raym. 369. 80 
where burnt in the hand, which is guaſ a ſtatute par- 
don; and it is ſaid it is burning in the hand reſtore; 
the offender to his credit. Bid. 330. A perſon who 
was condemned to be hanged for burglary, but having 
a pardon for tranſportation, hath been allowed to be a 
good evidence. 5 Mod. 18. One outlawed for treaſon 
and pardoned, may be an evidence. State Trials, Vi. 
3. 515. - Perſons acquitted, | or guilty of the ſame 
crime, (while they remain unconvicted) may be evidence 
againſt their fellows: Ke. 17. Though no evidence 
ought to be given of what an accomplice hath ſaid, who 
is not in the ſame indictment. State Trials, Vol. 2, 414. 
An informer may be a. witneſs, though he is to have 
art of _ the-. forfeiture, where no other witneſſes can be 
had, -Weed's Inſt. 598. Members of either Houſe of 
Parliament may be witneſſes on impeachments. State 


Trials, Lol. 2. 632. 


2. As to the number of witneſſes. 

The common law required no certain number of vt. 
neſſes, though they are required by ſtatute in ſome caſes: 
The teſtimony of one ſingle evidence is ſufficient for the 
King in all cauſes, except for treaſon ; where there mult 
be two witneſſes to the ſame overt act, &c. 

There muſt be one witneſs to one, and another witnel 
to another overt- act of the ſame ſpecies of treaſon, or at 
leaſt one witneſs to an overt- act, and another to a mate- 
rial circumſtance to prove it. 2 Hawk. P. C. 428. I 
all other criminal matters, one evidence is enough ; and to 
a jury one witneſs is ſufficient, 3 Inſt. 20. Mich. 23 
Car. B. R. Stat. 7 W. 3. cap. 3. | 

Alſoit is required by the 29 Car. 2. cap. 3. That 
all deviſes of 3 ſhall be atteſted and ſubſcribed in 
the preſence of the teſtator, by three or four credivie 


witneſſes, or elſe ſhall be void.” 


: With reſpeft to the compelling witneſſes to appear. 

If a — ſerved with — ob ſe civil caule af 
fuſe to appear, being tendered reaſonable charges, ©" 
having no lawful excuſe, action on the caſe lies 28%" 
him,  whereon damages ſhall be recovered : and 3 _— 
covert not appearing, action may be brought againſt 5 
huſband and her. Stat. 5 Eliz. cap. 9. 1 Leon. 11% 
Where any witneſs accepts of -a dying, and has à Pie. 
miſe of the payment of his charges, ſuch ae 
ſufficient to maintain any ſuch action: But wichour to. 
the party cannot ſupport an action upon the ſtatute, 
not giving evidence, but mult tender the witnels h - 
ſonable charges, at a reaſonable time before the (1 
W. 7 ones 433. nd, the 

It there is a doubt that a witneſs will not atte 3 
beſt way is to ſerve him with the original /u&p##% ** f 


I ing a copy, and if he is at any diſtance from the plc 
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tion. : 


In a criminal cauſe, if a witneſs refufe to appear and 
ive evidence, being ſerved with proceſs, the court will 


- 


tender reaſonable charges : If he does not appear 
at the trial, call him three times on his ſubpana, and 
then, if occaſion requires, the party | may 'bring his ac- 


E W 


found by the evidence. 2 Hawk. 438. An evidence 
againſt the King in treaſon, or felony, for the criminal, 
was not to be examined on oath by the Common law: 
| but by ſtatute, witneſſes for a priſoner are to be ſworn, 
as in caſe for the King, and proceſs for their appearance 
is to be taken out. 3 Inf, 79. Stat. 7 V. 3. 1 Ann. 


ut off the trial, and grant attachment againſt him; and, A. 2. c. 


as refuſing to give evidence is a great contempt, the party | 
1 Salk. 278. : 


may be commited and fined. 


Preventing evidence to be given againſt a criminal is 
puniſhable by fine and impriſonment; and a perſon was 
ned one thouſand marks in ſuch a caſe. Hill. 1663. B. 
R. Perſons diſſuading a witneſs from giving evidence, &c. 
And jurors or others diſcloſing evidence given, are like- 


wiſe offences puniſhed 
Hawk. 59. 


In regard to the manner of their giving evidence. 
Where neceſſity requires, witneſſes may be examined 
apart in court, till they have given all they have to ſay in 


by fine and impriſonment, 1 


The We of proving lies on the plaintiff; and the 
preſumption ſhall ſtand, until the contrary appear : though 
that, which plainly appeareth, need not be given in evi- 
dence. 7 Rep. 40. 1 Int. 233. The defendant's coun- 
ſel is to conclude by way of anſwer to the evidence given 
to the jury by the plaintiff s: but he who doth begin to 
maintain the iſſue to be tried, | ought to conclude and ſum 
up the evidence given, which is no more than to put the 
jury in mind how he- hath proved his cauſe. 1 Lill. 


_ | 


evidence; ſo that what one has depoſed, may not induce 


another to give his evidence to the ſame effect. Forteſc. 


7 witneſs ſhall not be examined where his evidence 
tends to clear or accuſe himſelf of a crime. 
Trials, Vol. 1. 557. And a witneſs ſhall not be croſs 
examined till he hath gone through the evidence on 


the ſide whereon produced. Bid. Vol. 2. 


72. 


State 


The 


court is to examine the witneſſes, and not the priſoner 

or proſecutors. Ibid. Vol. 1. 143. An evidence ſhall 

not be permitted to read his evidence, but he may look 

on his notes to refreſh his memory. Jbid. Vol. 4. 45. 

An evidence ago! not recite his evidence to the jury, af- 
e 


ter gone from t 


| court; if he doth, the verdict may be ſet aſide. 


bar, and he hath given his evidence in 


Cro. 


Eliz. 159. One that is to be an evidence at a trial, ought 
not to be examined before the trial, but by the con- 


| ſent of both parties, and a rule of court 4 


or that purpoſe : 


but if a witneſs is not able to attend the trial, a judge 
fy his examina- 


may excuſe; his non-appearance, and certi 


tion; though an examination ought not to 


be 


read, where 


the evidence himſelf may be produced. State Trials, Vol. 


I, 526. 


No evidence ought to be produced againſt a man in a 
trial for his life, but what is given in his preſence. bid. 
Vil. 4. 227. And evidence ſhall not be given againſt 
the priſoner for any other crime, than that for which pro- 


ſecuted. Jhid. Vol. 3. 947. 


A priſoner may bring evi- 


dence to prove that the witneſſes gave a different teſtimony 
before a juſtice of peace, or at another trial; though he 
may not call witneſſes to diſprove. what his own evidence 
have ſworn, hid. Vol. 2. 623, 792. And no ohjection 


can be made to the evidence after verdict 
35. Itis juſtifiable to maintain or ſubſi 


avoid his teſtimony. bid. Vol. 2. 470. 


t 


ven. 


Vol. 4. 


an evidence, 
t not to give him any reward; for this, if proved, will 


A vitneſs ſhall not be examined to any thing that does 


not relate to the matter in iſſue. 


Ibid. Vol 2. 343. And 


where an ſue is not perfect, no evidence can be applied, 
nor can the juſtices proceed to trial. Brownl. 42, 47, 
425. If evidence doth not warrant and maintain the ſame 
thing that is in iſſue, the evidence is defective, and may 
e demurred upon; but proving the ſubſtance is ſufficient. 
Trials per Pais 425. Evidence may be given of facts be- 
* and after the time they are laid in the indictment. 

nd where a place is laid only for a venue in an indictment, 
« 1 appeal, (and not made part of the deſcription of the 


fact) 


proof of the ſame erime may be made at any other 


ce, in the ſame county; and after a crime hath been 


proved in the 


county where laid, evidence may be given 


0 * * * 
other inſtances of the ſame crime, in another county, 


to latisfy the jury. 2 Hawk. P. C. 436. 


place is made part of the deſcrip- 
won of the fact againſt the defendant, the leaſt variation 


V to ſu 
tal. Ibid, 438. 
Where an na 


r 
the indict 


ch place between the evidence, and indictment is 
It hath been alſo adjudged, that 
ſets forth all the ſpecial matter, in 
hereof the law implies malice, variance between 
ment and evidence as to the circumſtances of the 


47 doth not hurt; ſo that the ſubſtance of the matter be 


3. Of parol, preſumptive, and bear-ſay evidence. 
It ſeems to have been agreed, as a general rule, 
(even before the ſtatute of frauds and perjuries) that no 
parol evidence- could be admitted to controul what ap- 
peared on the face of a deed or will, not only from the 
danger of perjury, but from a preſumption, that what- 
ſoever the parties at that time bad in contemplation, was 
18 into writing. 5 Co. 68. a. 5. 8 Co. 155. 4. 

elw. 49. | 
But his rule has received a relaxation, eſpecially in 
the courts of equity, where a diſtinction has been taken 
between evidence, that may be offered 10 a jury, and to 
inform the conſcience of the court; viz. that in the iin 
caſe no ſuch evidence ſhould be admitted ; becauſe the 
jury might be inveigled thereby; but that in the ſecond 
it could do-no hurt, becauſe the court were judges of 
the whole matter, and could diſtinguiſh what weight and 
ſtreſs ought to be laid on ſuch evidence. 2 Yern. g8, 
337, 625. Nee 0 
Alſo to aſcertain a fact, parol evidence hath been ad- 
mitted to explain the intent of the teſtator; as where the 
teſtator had two ſons both named John, and he deviſed 
lands to his ſon obey here parol evidence was admitted, 
to ſhew which of his ſons he meant; and it being prov- 
ed, that one of his ſons of that name had been abſent ſe- 
veral years beyond ſea, and that the teſtator apprehended 
that he was dead, the deviſe was held good, and that the 
other ſhould take; for without ſuch evidence the will muſt 
be void. 2 Vern. 98, 337, 625. 
\ Pardl evidence to prove that a bond was given, in lieu 
of dower, refuſed. Finney v. Finney, in Chanc. Wilſ. Rep. 
par. 1. fo. 34. parol proof admitted that the teſtator in- 
tended his wife executrix ſhould have the reſidue undiſpoſ- 
ed of, 14. Lakev. Lake in Chanc. fo. 313. Debt upon 
bond with condition for payment of money to Lydia Dovey, 
who is a third perſon, ſhe declares the defendant owes her 
nothing, and upon proof thereof, a verdict was for the 
defendant ; ſuch declaration was properly given in evi- 
dence, for Lydia Dovey is to be conſidered as the real 
plaintiff. Id. Hanſon v. Parker, fo. 257. 


As to preſumptive proof. 
Sometimes violent preſumption will be admitted for 
evidence without witneſſes; as where a perſon is run thro' 
the body in a houſe, and one is ſeen to come out of the 
houſe with a bloody ſword, Sc. But on this the court 
ought not to judge haſtily. 1 Inf. 6. 673. And tho 
preſumptive and circumſtantial evidence may be ſufficient 
in felony, it is not ſo in treaſon, State Trials, Vol. 4. p. 


O7. | 
Perſons once in being ſhall be intended ſtill living, if 
the contrary is not proved. 2 Roll. Rep. 461. . Butnow 
by Stat. 19 Car. 2. c. 6. it is enacted, That if any 
perſon or perſons, for whoſe life or lives eſtates have been, 
or ſhall be granted, ſhall remain beyond the feas, or elſe- 
where abſent themſelves in this realm, by the ſpace of 
ſeven years together, and no ſufficient and evident proof 
made of the life or lives of ſuch perſon or perſons reſpec- 
tively, in any action commenced for the recovery of ſuch 
tenements by the leſſors or reverſioners, in every ſuch 
caſe the perſon or perſons, upon whoſe life or lives 
fuch eſtate depended, ſhall -be accounted as naturally 


4Q dead ; 
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dend; and in very action brought for the recovery of 

dhe ſaid renements, by the laſſors or reyerſioners, their 

heirs or aſſigns, the jutiges,” before whom ſuch action ſhall 

be brought, ſhall direct the jury to give their; vordict, as 

if the perfor fo remaining beyond the ſeas, or other wiſe 
abſenting —— were dead But the ſtatute; contains 

a proviſo for thoſe who are evicted, and not actually dead, 
—— tims of the eviction, on due proof, c. to re- enter, 
Zy the Srat. 41 Fac. 1. cab 27. it is enacted, 


hat 
if any woman be delivered of an iſſue, which being | 
alive ſhould, by the laws of this realm, be a baſtard, and 
endeavour privately, either by drowning or fecret burying, 
or any other way, either by herſelf, or the procuring of 
others ſo to conceal the death thereof, as that it may not 
come to light, whether it were born alive or not, but 
de concealed; in every ſuch caſe, the mother ſo offend- 


ing ſhall ſuffer death, as in caſe of murder, unleſs ſhe can 


| 8 by one witneſs at ie, that ſuch child was born 

ad.” | LY 4 i 6 1 1 g | 
As to heatlay evidence, it ſeems agreed, that what 
another has been heard to ay, is nb evidence, becauſe the 
patty was not on vathy alſo, becauſe che party, who 4s 
affected thereby; had not an opportunity of croſs-examine 
ing; but ſuch ſpecches or diourſes may be made ule of 
by way of inducement eriilluftration * what 36. properly 
evidence. 1 Mod. 383. Skin. 402. ny 5. 
Alſe what a witreſs hath been heard to ſay at another 
time, may be given in evidence, in order either to inva- 
lidate or confirm the teſtimony he gives in court. 2 
Mot. P. C. 434. e es at's. reed 

So what a perſon accuſed of a crime hath been heard 
to ſay at another time, may be given in evidence at his 
trial, for, or againſt him. 2 Hawk. B. C 481. 

A witneſs by hearſay of a ſtranger ſhall not be allowed, 
except perhaps to confirm the evidence of a witneſs that 
ſpoke of his knowledge. Mood's Inſt. 644. 

Og nr court may be given tn eui- 
L ub, - © . $72 1-319 

If a perſon, who gave evidenet in a, former trial, be 
dead; upon proof of his death, any perſon, who heard 
him give evidenbe, may be admitted to give the ſame evi- 
dence between die fare parties; but a copy of te record 
of the trial when the evidence was given ought to be pre- 
duced. 3 af. 2. Lill. Abr. o ͤũmg. 

And evidence given at dne trial, has been held vet 40 
be evidence at another's trial. Sate Trials, Vol. u. 908. 
33). Though that was dver-ruled in the caſe of Sir 
Jobs Fenwick, on a bill of attainder. See title Bill. of 
Anaindsr, and Chandler sDebares in the Hoyſe of | 


Depoſitions cannot be given ih evidence againſt any 
perſon who was mot to the ſuit; and the reaſon is, 
* becauſe he had mot hberty to eroſs- examine the witneſſes; 
and it is againſt natural quftice that a man ſhould” be con- 
cluded in a cauſe to which he never was a party. Nandi. 
22, 472. Bunb. 50 pl. 84. —g1. pl. 148.—321. pl. 403. 
9 Mod. 229. Carb. 181. Vorn. 413. Gilb. Evid. 62. 
Ch. Prec. 212. I 

No evidence is neceffary in ꝓaſſing a vill of attainder, 
but private ſatisfaction to Very one's conſcience is ſuffi- 
cient. Stare Uni. Hol. 1. 66. But the ſame evidence 
3s requifite on an impeachment in jparliament, as in pri- 
vate courts. - Stute als, Vol. 4. 311, 318. 
With reſpoct do depyfirions in Chancery, ſee how far they 
may be given in evidence under the firſt head touching 
Written Fuidencs. See further as to Evidence, Nexw afbr. 
V. 2. tit. Evidence, Com. Dig. g V. dame title, and J. 5. 
tit. Tafmagne. Gilbert's Law of Evidenca, and Theory 
of Evidence. MIO. Bab. Ni. Pri. q SW. | 

EWAGE, (txwhginm) Is the ſame with aguage, from the 
Fr. -eau, water; and ſignif'es toll paid for water: pall⸗ 
ara Regis Johannis, Ge. - bominibus .de B. quod 
quieti-de thetenio, , ſeitogio, Peſſagie, tatagio, & de wree & 
gun, de ewagio, Sc. till. 34 Hen. 3. In Theſauro 
Reg. Seacc. Ebor. Rot. 185. | | 


EWBRICE, (Sax. ct, d. e. ig ium, and bryce, frac- 
7100 Adultery er iage breaking: from this San word 


"IT 
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£10, marriage, we derive our praſent Engliſh uo, to yy 
a dame. "19h | 
EWE, (eu) A German word ſignifying law; it ; 
mentioned in Leg. . | 

; -EXACTION, Is defined to be 8 wrong done by an a. 
ficer, or one in pretended authority, by taking a reward 
or fee for that which the law allows not. And the diff. 
rence between exattion and extortfon is this: extortion j; 
whete an officerextorts more than his due, when ſomet; 
is due to him; and exattion is, when he wreſts a Fee or re. 
ward, where none is due; for which the offender is to be 
fined and impriſoned, and render to the party twice az 
much as the money he ſo takes. Co. Lit. $68. 10 Reg 
100 P. 3a Geo. 2. c. 28. And ſee Extortion. N 
| EXACT OR REGIS, The King's exactor or colle&g: | 
ſometimes taken for the Heri. but 3 quicungue 
publicas pecunias, tributa, wefligaha & res fie debug, 
exiget, propric . exactor Regis. WViger liber Seace 


par. 1. cap. ult. Y 
LATION, (canto) A ng after, or 
cognizance of a rate. By Stat. 1 & 2 PM. 
19. S283 2 BM c. 10. Juſtices of peace are to ey. 
mine felons apprehended, and witneſſes, before the felon i 
committed; and the accuſers muſt be bound over to 
pear and give evidence at the next alliſes, Sc. to which 
the examinations are to be certified. Mod. Juftice 1:6, 


177. See Evidence. 
With reſpect to examinations touching church benefice, 
{ee title Bexefice. th 


RX ERS IN THE CHANCERY, ( examinatore) 
Are two officers: of that court, who examine upon oath 
witneſſes produced by either fide, in London, or near it, 
on ſuch interrogatories as the parties to any ſuit exhibit 
for that purpoſe : and ſometimes the parties themſelves 
are, by particular order, likewiſe examined by them. ln 

country, witneſſes are examined by commſſiners, (uſu- 
ally attornies not concerned in the cauſe) on the parties 
joining in commiſſion, &c. 
EXANNUAL ROLL. In the old way of exhibiting 
ſberifjs accounts, the illeviable fines and deſperate debis 
were tranſcribed into a roll under this name; which was 
yearly read to ſee what might be gotten. Halt's Sher 
Acco. 67. E 

EXCAMBIATORS, A word uſed anciently for exchary- 
ers of land: but Cowe] ſuppoſes them to be ſuch as ve 
Dow a brokers, that deal upon the Exchange between 


merchants. 

EXCEPTION, {exceptio) Is a ſtop or ſtay to an action; 
and divided into dilatory and peremprory. Bradt. lib. 5, 
tract. 5. In law proceedings, it is a denial of a matter 


. 


| Commons, | alledged in bar to the action: and in Chancery it is what i 
3, zo, Sc. ' Debutes in the Howe of Lords, 1 V. 468, 


alledged againſt the ſufficiency of an anſwer, &c. The 
countel in a caufe are to take all their exceptions to the 
record at one time; and before the court hath delivered 


int particular thing out of a general one, as a 


any opinion thereon. 1 Lill. Sr. 559. And on an indict 
ment for treaſon, c. exception is to be taken for mil 
naming, falſe Latin c. before any evidence is given in 
court; or the indictment ſhall be good. Star. 7. g. 
6. 3. ere by a general pardon, any particular crime 1s 
14 if a perſon be attainted, Ec. of that offence, he 
ſhall have no benefit of the pardon. 6 Rep. 13. 2 Nl. 
Aer. 765. And when a pardon is with 


an exception as t0 


perſons, the party who pleads. it ought to ſhew, that he's 
not any of the parties excepted. 1 Lev. 26. A negative 
ma taken to enure to the ſame intent as an 


exception; for an exception in its nature is but a denial 0 
what is taken to be good by the other party, either in 
Point of law or Rong. And exceptio in uon excepiis fr- 
matregulam. 1 Lill. i f 4 

EXCEPTION TO EVIDENCE, c. See Bill of E: 


EXCEPTION IN DEEDS AND WRITINGS, _ 
the ahings from peffing thereby, being a ſaving out 0 | 
deed, as if the ſame had not been granted: but it is to pe 
room out of an 
houſe, a ground out of a manor, timber out of land, &c 
And.it muſt not be of a thing expreſsly granted in 3 d : 
alſo. it muſt be af what is ſeverable from, and not my oP J 
incident to the grant. 1 If. 47. 1 Lev. 287. (9 E 244 
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demiſed, the kuctptiam is id. Ov. El. 6. Aman makes 
2 leaſe of a manor, excepting all courts, Ec. the exception 
is void as to the courts; for having: leaſed the manor, it 
cannot be ſuch without courts. Hob. 108. Adoor Bro. | A 
leaſe was made of all a man's lands in L. excepting his 
manor uf M. and he had no lands in L. but the ſaid manor; 
it was ach udged that the manor paſſed, and that the excep- 
tion was void. "Heb. 190. 2 Neif. Abr. 764. A leaſe of 
an houſe and ſhops, except the ſhops; though this may 
extend to other (hops, ft is Tod as tothe ſhops belonging 
to the houſe demiſod, becauſe it is repugnant to the leaſe. 


„ T 
If an exception crofſes the grant, or is repugnant to it, 
the ſame is void: and if there be a ſaving or excepuron- out 
of an excrption, it may make a particular thing as if 
never excepted; as if a leaſe be made of a rectory, ex- 
cepting the parſonage-houſe, ſaving to the leſſee a cham- 
Tag chamber not being 


growing under them, 
the leffor - ſhall have all che benefit of the trees, 
maſt, fruit, c. and _ i 8 — inheritanoe. 
11 Rep. 48, 50. 5 1 1. t it n adjudged, 
8 an exception af woods, underwood and coppices, 
that the (oil of the coppices is excepted. Pop, 146. 3 
Cro. 4875. If a leſſee for years aſſign over his term, 
excepting the trees, Ac. the exception is not good; becauſe 
no one can have fuch a ſpecial property in the trees, but 
the owner of the land. 2 Nel. 764. Tho' where leſſee 
for life makes a leaſe far years excepting the wood, Se. 
this may be a good exception, alrh he hath nat any 
intereſt in it but as deſſee, in regard he is chargeable in 
waſte, At. and hath not granted his whole term. . Cro. 


Jac. £96. 1 Lill. Abr. 560. Theſe.exceptions are com- 


monly än teaſes for hfe and years; and muſt be always of 
a thing in ge. Co. Lit. . | 
EXCHANGE, 1exrambium or cambrum) Siguifies gene- 
Tally as . oh ging ray the Civilians; as the Arng's 
exchange, Which is ace appointed by 'the King tor 
exchange of plate ur bullion Ge the King's coin, e. 


is only one, viz. the Mint in the Tower. Star. HH, G. c. 4. 
See 9 Ed. 3. r. J. 25 £4.3. c. 12. 5 G6 Ed. 6. &. 


ty. 3 
There is a Royal Exchange of Merchants in London, and 
ge among merchants is a commerce of money, or 
a bartering or exchanging af the money ef ane city or 
country for that of another: money in this ſenſe, is either 
real or imaginary; real, any real ſpecies current in any 
country at a certain price, at which it paſſes by the au- 
thaxity of the ſtate, and of its own intrinſic value : and 
by imaginary amaney, is underſtood all the denomina- 
tons made uſe of to expreſs any ſum of money, which is 


222 * af any neal ſpecies. Lex Mencaronia, or 


. 98. 

The methods of exchange for money uſedl in 
ght to be par pro puri, according no value for value: 
and our exchange is grounded on the weight and rfinenels 
ol our oun money, and the weight and fineneſs df that 
of other -oountries, according 40 their fevers! ſtandards, 
Moportonable in their valuation ; which being truly and 
juſtly made, xeduoesithe orice of the exchange af mon 

any naten ar country to n nertainty. ;Butithis con 
of exchange as of late abuſed, and money is become a 
merchandiſe, that riſes and falls in its price in regard to 
the plenty and Tearcity of it. Aid. At Londa, all 
txchangos are made upon the ppund ſterling of 20 . In 

i Low Cauntties, France and Germany, upon the French 
On; Spain and dinly, Sc. upon the ducat; and at Hlo- 
4 _ and "a Ar in he Streights, by the 
| flotin. Bil of Exchange, and Cunnrugham's 
of Bills of Exchange, — N 
* \GES OF -GOQDS AND MERCHANDISE, 
te ade original and maturd! way of commerce, prece- 
o buying. for ithere was no ring. till mancy r in- 
_ z though in — ng, bot 


* 


ſellers, and 


' Ul 


"warrant. 3 Salk, 157. 


parties are as buyers |. 
as well tas prefently; for if it be, that after the 


_—_— 


| EXCHANGE OF LANDS, Is a mntnal grant of equal 
intereſt in lands or tenements, the one in exchange for the 
other: and is uſed peculiarly in our Common law for that 
compenſation which the merrantor muſt make to the war- 
ranter, value for value, if the land warranted be recovered 
from the warrantee. Bra#. hb. 2. cep. 16. Accomp. Conv. 
4 Fol. 110. Alſo there is a tacit condition of re-entry in 
this deed, on the lands given in exchange, in cafe of 
eviction; and on the warranty to vouch and recover over 
in value, c. For if either of the parties is evicted, the 
exchange is defeated. 4 Rep. 121. If A. B. gives five 
acres of land in excbange to C. D. for five other acres, 
and afterwards C. D. is evicted of one acre, in this caſe 
all the exchange is defeated, and C. D. may enter on his 


own again. 4 Rep. 121. C. El. gog. | | 
An exchange may be made of lands in fee-ſumple, fee- 
tail for life, Sc. The eſtates granted are to be equal, as 


tee-hraple for fee-ſumple, e. tho' the lands need not 
be of equal value, or of the like nature: for a rent in fee 
iſſuing out of land, may be exchanged for land in fee; 
but annuities which charge the perſon only, are not to 
be exchanged for lands. Lit. 63, 64. 1 It. 50, 51. 
If an exchange be made between tenant for life, and te- 
nant an tail after poſſibility of iſſue extinct, the exchange 
is good; becauſe their eſtates are equal. 11 Rep. 80. 
Moor 665. An exchange made between tenant in tail, 
and another, of unequal intereſt, may be good during his 
life; but his iſſue, when of full age, ſhall avoid it. And 
exchanges made by infants; by perſons non ſane memorie ; 
a hufhand of the wife's lands, Sc. are not void, but yoi- 
dable only, by the infant at his full age, the heir of the 
perſon non ſane memerie, and the feme after the death of 
the kuſband, who may waive the poſſeſſion and diſagree 
to them. Perk. Set, 277, 281. 

Jointenants and tenants in common, after they have 
made — may exchange their lands and by this 
deed, freebolds paſs without livery and ſeiſin; but the 
word exchange is 10 be uſed, and there muſt be execution 
of the exchange, by entry on the lands in the life of the 
Parties, or the exchange will be void. 1 fp. 50. 
1 Mad. 91. Sometimes lands intended to paſs by ex- 
change, not having the qualities and incidents of ex- 


| Theſe places have been divers heretofore ; Tix Rc lands, may pa by way of gift or grant: as if 


two perſons ae ſeiſad of two acres of land, and one of them 
dy deed gives his acre to the other, and the other his acre 
40 him, and each of chem give {livery of ſeiſin upon his 
Acre gien in exchange; here the acres will paſs from one 
to the ather, but not in a way of exchange, becauſe there 
gs ward of exchange in the deed. Litt. Seck. 62, 
K. 158. 
A moan grants to onother lands in fee-ſimple, for lands 
in tail by way of exchange; or land in tail, for lands for 
hte, Sc. theſe deeds will not take effect as exchanges. 
Fitz. Exchange 15, 64. Co. Lit. 64. If tenant in tail 
give his land in exehavge, for other land of the ſame 
eſtate · tail, the iſſue in tail may make it good if he will, 
or avoid the exchange. 1 Rep. 96. A feoffment is made 


England '|t0 A. and B. and the heirs of A. and they exchange the 


land for other lands; this will be good, and they ſhall 
hald the lands in the ſame nature that the land given in 
exchange was held. Perk. Se. 277. 

If a lord releaſe to the tenant his ſervices in tail, in 
exchange of land given to the lord in exchange in tail 
alſo, it is ill: hut if leſſee for life of one acre, give 
another acre to his leſſor in tail, in exchange for a releaſe 
from him of that acre, habendum in tail in like manner, 
it is a good exchange. dbid. 219, 276, 28 3. In caſe 
two porſons make an exchange of land, and limit no 
eſtate; each ſhall have an eſtate for life, by implication 
but if an expreſs eſtate be limited to one for life, and 
nane to the other, it will be void. 19 H. 6, 29. And 
to make a good exchange, both the things muſt be in eſe 
at the time of the exchange: therefore if I grant the 


'| manor of A. to another in exchange for the manor of B. 


which he is tochave by diſcent after his father's death, this 

is void, becauſe it is not in him. 1 If. 50. 3 Ed. 4. 

AQ. ; 

Nut an exebange may be, made to take effect in ny, 
KM 

Eaſter 


E X C 
| Fafter A; B. ſhall have ſuch lands in D. in exchange for | 
his lands in &. this is good. Perk. Sea. 265. Exchange 
of lands in divers countries; and it is ſaid of land in 
Ireland, for land in England, may be good. Latch 234: 
By a ſpecial kind of agreement, an exchange may be of 
unequal eſtates. Moor, c. 209. The condition and war- 
ranty in exchanges run to the parties in privity ; not to 
an aſſignee, c. And if after two have exchanged lands, 
one of them releaſes to the other the warranty in law ; it 
will not deſtroy the exchange. 4 Rep. 122. 1 Roll. Abr. 
815. The parties themſelves, and all privies and ſtran- 
gers for the moſt part, may take advantage of exchanges 
void by any defect or accident: comra if they are voidable, 
Sc. 1 Rep. 105. Dyer 285. See Exchanges of Lands, 
Accomp. Conveyancer, Vol. 1. p. 358. | x 
EXCHANGE OF CHURCH LIVINGS. Exchanges 
are now ſeldom uſed, except that parſons ſometimes ex- 
change their churches, and refign them into the biſhop's 
hands: and this is not a perfect exchange till the parties 
are inducted; for if either dies before they both are in 
ducted, the exchange is void. Woods Inſt. 284. 
By the 31 El. c. 6. /. 8. If any incumbent of any be- 
nefice with cure of ſouls, ſhall corruptly reſign or —_— 
the fame; or corruptly take for or in any reſpect of the 
reſigning or exchanging the ſame, directly or indirectly, 
any penſion, ſum of money, or other benefit whatſoever; 
as well the giver as the taker, ſhallloſe double the value of 


the ſum; half to the Queen, and half to him that ſhall ſue] une 
2 in ſucceeding times, the crown revenue was changed or 


for the ſame. 


If two parſons by one inſtrument agree to exchange 


their benefices, and in order thereto reſign them into the 


hands of the ordinary, ſuch exchange being executed on | 


both parts, is good; and each may enjoy the other's 
living: but the patrons muſt preſent them again to each 
living; and if they refuſe to do it, or the ordinary will 
not admit them reſpectively, then the exchange is not 
executed; and in ſuch caſe either clerk may return to his 
former living, even though one of them ſhould be ad- 


mitted, inſtiruted and inducted to the benefice of the 


other; which is expreſſed in the exchange itielf, and the 

proteſtation uſually added to it. Rights Clerg. 2 Co. Rep. 
. Roll. Abr. 814. Ei. 
EXCHANGEORS, Are thoſe that return money by 

bills of exchange. - See Excambiators. 5 R. 2. c. 2. | 


EXCHEQUER, (/caccarium, from the Fr. eſchequier, i. 


e. abacus, tabula luſoria, of from the Germ. ſchatz, viz. the- 
ſaurus) Is an antient court of record, wherein all cauſes 
touching the revenue and rights of the crown are heard 
and determined; and here the revenues of the crown are 
received. Camden in his Britan. p. 113. ſaith, This court 
took its name a tabula ad quam aſſidebant, the cloth which 
covered it being party coloured, or chequered ; we had it 
from the Normans, as appears by the Grand Cuſtumary, cap. 
56. where it is deſcribed to be an aſſembly of high juſti- 
ciers, to whom it appertained to amend that which the in- 
ferior juſticiers had miſ-done, and unadviſedly judged, 
and to do right to all as from the Prince's mouth. 

Some perſons think there was an Exchequer under the 
Anzlo-Saxon Kings; but our beſt hiſtorians are of opinion, 
that it was erected by King William the Firſt, called The 
-Conqueror, its model being taken from the tranſmarine 
Exchequer, eftalyliſhed in Normandy long before that time. 
Madox s Hift. Excheg. 

In the reign of Henry the Firſt, there was an Exchequer, 
which has continued ever ſince: and the judges of the 
court were at that time ſtilled Barones Scaccarii, and ad- 
miniſtered juſtice to the ſubjects. In antient times the 
Barons of the Exchequer dealt in affairs relating to the 
ſtate, or publick ſervice of the crown and realm: and 
were greatly concerned in the preſervation of the pre- 
rogative, as well as the revenue of the crown ; for at the 
Exchequer it was the care of the Treafurer and Barons to 
ſee that the rights of the crown were no ways invaded. 
Lex Conflitutionis 198. OW 

For the authority and dignity of the court of Exche- 
quer, antiently it was held in the King's palace; and the 
acts thereof were not to be examined or controlled in 
other of the King's ordinary courts of juſtice: the Exche- 
quer was the great repoſitory of records, wherein the re- 
cords of the other courts at Meſtminſter, Cc. were brought 


to be laid up in the Treaſury there. And writs of the 
Chancery were ſometimes made forth at the Exchequer ; 
writs of ſummons de ex parliaments, &c. hid. 

The Exchequer has been commonly held at Heftminher 
the uſual place of the King's —_— bur it — ow, 
ſometimes holden at other places, as the King pleaſed ; 
as at Winchefter, Sc. And in the Exchequer there are 
reckoned ſeven courts, vi the court of Pleas; the court 
of Accounts ; the court of — the court of the Ex. 
chequer Chamber (being the aſſembly of all the judges of 
England for difficult matters in law); the court of Exche. 
guer Chamber for Errors in the court of Exchequer , for 
Errors in the King's Bench; and the court of Equity in the 
Exchequer chamber. 4 Inſt. 119. 

But according to the uſual diviſion for the diſpatch of 
all common buſineſs, the Exchequer is divided into two 
parts; one whereof is converſant eſpecially in the judi- 
cial hearing and deciding of cauſes pertaining to the 
Prinee's coffers, ancienely called Scaccarium Computorum , 
the other is the Receipt of the Exchequer, which is properly 
employed in the receiving and payment of money. And 
it has 
there was very little money in ſpecie in the realm; for 
then the tenants or knights fees anſwered their lords by 
military ſervices: and till the reign of King Hen. 1. the 
rents or farms due to the King were generally rendered in 
proviſions and. neceſſaries for his -houſhold ; but in this 
reign the ſame were changed into money ; and afterwards 


paid into the Exchequer chiefly in gold and ſilver. Lex 
Gonſtitutionis, p. 208. | | 

By ſtatute, all ſheriffs, bailiffs, Sc. are to account in 
the Exchequer before the Treaſurer and Barons: and an- 
nual rolls are to be made of the profits of counties, Cc. 
Alſo inquiſitors ſhall be appointed in every county, of 
debts due to the King. 51 H. 3. far. 5. 10 Ed. 1. 
Stat, Rutl. And all fines of counties for the whole year 
are to be ſent into the Exchequer. Stat. de Vicecom. 14 
Ed. 2. Perſons impeached in the Exchequer, may plead 
in their own diſcharge; and there ſhall be writs. for diſ- 
charging perſons, &c. 5 R. 2. c. 9, 14. Any perſon 
to whom money is due from the Exchequer, having an 
order regiſtered: for payment, may aſſign the ſame by in- 
dorſement. 19 Car. 2. c. 12. And the, officers of the 
Receipt may receive and take for their fees 14. in the 
pound for ſums iſſued out, Sc. 5& 6 W. & M. aut. 
eos | SE} 

Officers of the Exchequer are without delay to receive 
money brought thither : and the money in the receipt is 
to be kept in cheſts under three different locks and keys, 
kept by three ſeveral officers, Sc. 8& gW. 3. c. 28. 
The Tellers of the Exchequer were allowed 15, 144. to 
make good the deficiency in their offices by the reduc- 
tion of guineas. Stat. 10 Geo. I. c. 5, See 2 Geo. 2. c. 
16. : | 

In the lower part of the Exchequer, called the Receipt, 
the debtors of the King, and their debtors, the King's 
tenants, and the officers and miniſters of the court, &. 
are privileged to ſue and implead one another, or any 
ſtranger, and to be ſued in the like actions as are proſe- 
cuted in the King's Bench and Common Pleas. The jud- 
cial part of the Exchequer is a court both of law and equity; 
the court of common law is held in the office of Plea, 
after the courſe of the Common law, coram Baronibus; 
and here the plaintiff ought to be a tenant or debtor to 
the King, or ſome way accountant to him; but this is 
now become a meer 6&ion, and the court is open to all. 
The leading proceſs is either a writ of ſubpæna, or 4 
minus. The court of Equity is holden in the Exchequer 
chamber coram Theſaurario, Cancellario & Baronibus, but 
uſually before the Barons only; the Lord Chief Baron be 
ing the chief Judge to hear and determine all de 
law. or equity; the proceedings are by Engliſb bill a 
anſwer, agreeable to the practice of the High Court 
Chancery ; but the plaintiff muſt likewiſe ſet forth that he 
is debtor to the King, tho' it is not material whether " 
wy ſo or not, it being, as above obſerved, only matter 

In this court the clergy. uſually exhibit bills for paged 
very of their tithes, &c. And here the Attorney _—_ 
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of The Remembrancers keep the records of the court be- 
I. twixt the King and his ſubjects, and enter the rules and 
ar orders there made: one is called the King's Remembran- 
14 cer, and the other the Lord Treaſurer's Remembrancer ; 
ad the Remembrancer for the King hath all manner of informa- 
lif- tions upon penal ſtatutes uſed in his office only; and he 
ſon calls to account, in open court, all the great Accountants 
an of the Crown, Collectors of Cuſtoms, Sc. he makes out 
* writs of privilege, enters judgments of pleas; and all mat- 
the ters upon Engliſh bill are remaining in his office. 
2 The Remembrancer for the Lord Treaſurer makes out all 
cap. the eſtreats; he ſets down in his book the debts of all ſhe- 
riffs, and takes their foreign accounts; and iſſues out writs 
eive and proceſs in many caſes, Sc. And theſe Remembran- 
t is cers have ſeveral attornies to do buſineſs under them: who 
eys by ſtatute are not to iſſue out of the Remembrancer's of- 
28. fice, any writs upon ſuppoſition, but upon juſt grounds, 
I. to c. 1 Jac. 1. c. 26. 
duc- There are two Chamberlains that keep the keys of the 
2 0 Treaſury, where the records lie, with the book of Domeſ- 
day, Gc. They may ſit in court if they pleaſe, but not 
ceipt, ntermeddle with any thing; unleſs it be relating to the 
ing's Sheriffs, in the pricking whereof they have a vote. And 
275 beſides the Chamberlains, there is a Clerk of the Pipe, in 
| any whoſe cuſtody are conveyed out of the King's and Trea- 
obe. ſurer's, Remembrancer, Ic. as water through a pipe, all 
judy accounts and debts due to the King. The Controller of the 
uity 3 lie; which is ſaid to be the Chancellor of the Exchequer. 
Pleas, The Clerk of the Eftreats, who receives the eſtreats from the 
wibus 1 emembrancer's office, and writeth them out to be ſerved 
tor to for the King, Sc. The Foreign Oppoſer, who oppoſes or 
this is makes a charge on all ſheriffs, Sc. of their green wax, 
to all. e. fines, iſſues, amerciaments, recogniſances, &c. cer- 
r quo tified in eſtreats annexed to the writ, under the ſeal in 
yer Sen wax, and delivered the ſame to the Clerk of the 
s, but eats to be put in proceſs. The Auditors, that take the 
on be- ket 2 the King's Receivers, Collectors, Sc. and per- 
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for" any matters concerning the King; and 
ieved in any cauſe proſecuted againſt him 


brings bills 
any perſon | 

on behalf of the King, 

e 

— muſt attend the King's Attorney with a copy 
of the bill, and procure him to anſwer the ſame; and Mr. 
Attorney may call any that are intereſted in the cauſe, or 
any officer or others, to inſtruct him in the making of 
his anſwer, ſo as the King be not prejudiced thereby, and 
his anſwer is to be put in without oath. 4 Int. 109, 112, 
: _—_ practice and proceedings generally in uſe at the 
Exchequer Bar, where antiently there was very much bu- 
ſineſs and very various, are chiefly relating to debtors, far- 
mers, receivers, accountants, &c. for debts and duties due 
to the crown: and all penal puniſhments, intruſions, for- 
feitures, upon popular actions, c. are matters cogniſable 
by this court. Practiſ. Attorn. edit. 1. p. 292, 293. 

The Exchequer is now ſaid to be the laſt of the four 
courts at }/eftminſter ; governed by the Chancellor of the 
Exchequer, the Lord Chief Baron, and three other Barons, 
who are the ſovereign auditors of England, and the judges 
of the court, There alſo fits in this court a Puiſne Baron, 
who adminiſters the oath of all high- heriffs, under-ſheriffs, 
bailiffs, auditors, receivers, collectors, controllers, —_— 
ors, and ſearchers of all the cuſtoms in England. The 
Chancellor or Under Treaſurer hath the cuſtody of the ſeal 
of this court. The King's Attorney General is made privy 
toall manner of pleas that are not ordinary and of courſe, 
which riſe upon the proceſs of the court; and he puts into 
court in his own name, informations of concealments of 
cuſtoms, ſeizures, Sc. And alſo for intcuſions, waſtes 
and incroachments upon any of the King's lands; or up- 
on penal ſtatutes, forfeitures, Ge. 


em. Thefour Tellers, whoſe buſineſs to receive and 
my all money is well known. The Clerk of the Pells, from 
GE rolls, called Pellis Receptorum. The Clerk 
: Nibils, who makes a roll of ſuch ſums as the ſheriff 
yo I returns Nibil, Sc. The Clerk of the Pleas, 
— office all officers and privileged perſons are to ſue | 
fi ſued; and here are divers Under Clerks employed in 
* commenced or depending in this court. Then there 
: Clerk of the Summons ; Under Chamberlains of the Ex- 


may bring his bill againſt the 
General to be relieved in equity, in which caſe | 
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Secondaries of the Pipe ; the Uſer of the „Mar- 
Hal, &c. For the ſtatutes relating to the Exchequer, ſee 
— Table to the 4to edition of the Statutes at Large, title 
EXCHEQUER BILLS. By Statute 5 Arn. c. 13. The 
Lord Treaſurer may cauſe Exchequer Bills to be made of 
any ſums not exceeding 1,500,000 J. for the uſe of the 
war; and the duties upon houſes were made chargeable 
with 4]. 10 "= centum per annum to the Bank for circula- 
ting them. Bank not paying the bills, actions to be 
brought againſt the Company, and the money and dama- 
ges recovered: and if any Exchequer bills be loſt, upon 
affidavit of it before a Baron of the Exchequer, and certifi- 
cate from ſuch Baron, and ſecurity given to pay the ſame 
if found, duplicates are to be made out : alſo when bills are 
defaced, new ones ſhall be delivered. 7bid. The King, 
or his officers in the Exchequer, by former ſtatutes, might 
borrow money upon the credit of bills, payable on demand, 
with intereſt after the rate of 3d. per diem for every 1000. 
bill. 7 & 8 W. 3. cap. 31. And by 8 9 FW. 3. c. 
20. An intereſt of g d. a ** was allowed for every 100 J. 
But 12 / 3. c. 1. lowered the intereſt on theſe bills to 4 d. 
a day per cent. And by 12 Ann. cap. 11. it is ſunk to 2 d. 
a day. Forging Exchequer bills, or the indorſements there- 
on, is felony. See Felony. | 
EXCISE, (from the Belg. acciiſſe, tributum) Is a du 
or impoſition laid upon beer, ale, and other liquors whic 
had its beginning in the reign of King Charles the Second. 
12 Car. 2. c. 23. One principal office of exciſe to be 
erected in London, c. and the commiſſioners and ſub- 
commiſſioners appointed to levy this duty, may, under 
their hands and ſeals, appoint ſo many gaugers as ſhall 
be needful ; who are to enter the houſes of brewers, inn- 
keepers, &c. to gauge all the coppers, fats, and veſſels in 
the ſame, and make returns to the commiſſioners of ex- 
ciſe, Sc. under whoſe office and limits they live: and up- 
on refuſal, may forbid the parties to ſell any beer, under 
51. forfeiture, &c. by this act. And by ſubſequent ſta- 
rutes, additional duties have been granted on low wines, 
ſpirits, or brandy drawn from corn: alſo a duty of exciſe 
is laid upon malt, and * cw ſweets, &c..which is an- 
"ally continued. An officer of the exciſe in the day- 
time, or in the night with a conſtable, may enter into a 
houſe or brewhouſe, and ſtay there during the time of 
brewing, Sc. Brewers erecting or altering any back, 
cooler, copper, &c. or keeping any private ſtore-houſes : 
and malſters keeping any private veſlels for ſteeping of 
barley, without giving notice to the officers of the exciſe; 
in either caſe, forfeit gol. and bribing a gauger incurs 
the penalty of 10. 15 Car. 2. c. 11. 2 V. & M 4 
W. & M. 768 V. 889 M. 3. c. 19. Seer 
Geo. 3. whereby the exciſe on beer and ale, Sc. is granted 
to King George the Third for life. Officers of exciſe may 
go on board ſhips, and ſearch for rum, arrack, and other 
exciſeable liquors, as officers of the cuſtoms may do, and 
ſ-ize commodities forfeited, Sc. Stat. 11 Geo. 1. c. go. 
And three of the commiſſioners of exciſe have power to 
determine all complaints and informations concerning the 
exciſe duties; as well as juſtices of peace at their ſeſſions, 
Sc. Stat. 1 Geo. 2. c. 21, Vide 9 Geo: 2. c. 35. See 
Stat. 10 Geo. 2. c. 17. 24 Geo. 2. c. 40. and 26 Geo. 2. 
c. 32. See farther Table to the 4to edition of the Statutes 
at e and alſo an account of the method of chargi 
the duties of exciſe, &c. and of the names and buſineſs of 
ſome of the officers employed therein, at the end of Gilb. 
Exch. edit. 1758, p. 203: | | 
EXCLUSA, EXCLUSAGIUM, A fluice for the car- 
ing off water; and the payment to the lord for the bene- 
t of ſuch a ſluice. Er duo molendina in eodem manerio cum a- 
quis excluſagiis, Sc. Mon. Ang. tom. 1. p. 398, 587. 
EXCOMMENGEMENT, Is in Law French the ſame 
with excommunication in Engliſh. Stat. 23 Hen. 8. c. 3. 
EX COMMUNICATION, (excommunicatio) An eccleſi- 
aſtical cenſure, by which a perſon is excluded from the com- 
munion of the church, and from the company of the faithful. 
It hath been thus defined: excommunicatio ef nibil aliud 
quam cenſura a canoxe vel judice ecclefiaftico prolata & inſlicta 
privans legitima communione ſacramentorum & quando, homi- 
num. And it is divided into majorem d minorem; minor 
eft, per quam quis a ſacramentorum participatione conſcientia vel 
4 R | ſSemtentia 


3 Secondaries in the offices of the Remembrancers ; 


E X © 
Jententia arcetur major eft, que non ſolum a ſacramentorum, 
werum etiam fidelium communione excludit, & ab omni actu 

imo ſeparat & dividit. Venatorius de ſent. Excom. 

he form of an excommunication was of old: Auctoriiate 
Dei Patris omnipotentis & Fil & Spiritus Sancti, S Beatæ 
Dei Genetricis Marie, omniumque Sanctorum, excommuni- 


camus, anathematizamus, & a limitibus Sanctæ Matris Ec 


clefie ſequeſtramus, Sc. Leg. Will. 1. | BY. 

The ſentence of excommunication was inſtituted origi- 
nally for preſerving the purity of the church ; but eccle- 
ſiaſtics did not ſcruple to convert it into an engine for 


promoting their own power, and inflicted it on the moſt. 


trivolous occaſions. Robert. Hift. Emp. Charles V. 2 V. 
109, Se. 7 ! 28] 

Herein is to be conſidered, 1 

I. In what caſes and by whom perſons may be excommuni- 
. ___ cated. | OL 

II. Of the diſabilities the excommunicated are under. 

III. Of the proceedings in excommunications, and how the 

excommunicated are abſolved. DJ6E 17 


I. In what caſes and by whom perſons may be excommuni- 
cated. © | FP EL 
This excommunication is generally for contempt in not 
appearing, or not obeying a decree, &c. And in other 
reſpects the cauſes of it are many; as for matters of he- 
reſy, refuſing to receive the ſacrament, or to come to 
church; incontinency, adultery, ſimony, Sc. A man 
may not be excommunicated for matter of defamation, 
Sc. | 
In ſome caſes perſons incur.excommunication r/o fatto 
by act of parliament ; but they are to be firſt convicted of 
the offence by law, and the conviction is tranſmitted to the 
ordinary. Dyer 275. I Lentr. 146. | 
By 6 Edw. 6. c. 4. © If any perſon ſhall ſmite, or lay 
violent hands upon any other, either in any church or 
churchyard, that then ipſo fatto every perſon ſo offending 
ſhall be deemed excommunicate, and be excluded from 
the fellowſhip and company of Chriſt's congregation.” 
And it is further enacted by the ſaid ſtatute, © That 
if any perſon ſhall maliciouſly ſtrike any perſon with any 
weapon, in any church or 3 or ſhall draw any 
weapon in any church or churchyard, to the intent to 
ſtrike another with the ſame weapon, that then every per- 
ſon ſo offending ſhall ſtand ipſo facto excommunicated as 


aforeſaid.” 


By the Stat. 3 Jac. 1. cap. 5. ſedi. 11 C12. it is en- 


acted, That every popiſh recuſant convict ſhall ſtand 
to all intents and purpoſes diſabled, as a perſon law fully 
excommunicated.” 

None but the biſhop is to certify excommunication, un- 
leſs the biſhop be beyond ſea, or in remotis; or except the 
certificate be by one that hath ordinary juriſdiction, Ec. 
And if the ordinary excommunicates a perſon for any thing 
where he hath not cogniſance of the cauſe; the party may 
bring an action againſt him, or the ordinary it is ſaid may 
be indicted. 1 I. 134. 2 Int. 527. Wood's Inſt. 
508. | 

Anno 38 H. 3. Boniface archbiſhop of Canterbury, and 
the other biſhops, with burning tapers in their hands, in 
Weftminfter-Hall before the King, and the other eſtates of 
the realm, denounced a curſe and excommunication 
againſt the breakers of the liberty of the church: and b 
Stat. 9 E. 3. Biſhops may excommunicate not only all 
perturbers of the peace of the church, but alſo felons, and 
other offenders, Sc. And by the eccleſiaſtical laws, ex- 
„ os perſons are not permitted to have Chriſtian 

urial. | 


IT. Of the diſabilities the excommunicated are under. 

An offender excommunicated is diſabled to do any 
judicial act, as to ſue any action at law, be a witneſs, 
Sc. though he may be ſued: but every excommunication 
doth not diſable one; for if a mayor and commonal 
bring an action, an excommunication of the mayor ſhall 
not diſable them, becauſe they ſue and anſwer by attor- 
ney, and if a biſhop is defendant, an excommunication 
from that biſhop ſhall not diſable the plaintiff: and an ex- 
communication againſt an appellant, while the appeal is 


depending, is void. 1 Inſt. 134: 4 Inf. 
508. Popiſh recuſants convict are diſabled as perſons ex. 


een © 
L Ea 2 
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communicate, Sc. Stat. 3 Jac. 1. c. x. 
Ex communication is a 8 
miniſtrator, though they ſue in auter droit, for an excom. 
municate perſon is excluded from the body of the church, 
and incapable to lay out the goods of the deceaſed to pious 


uſes: alſo it is one of the effects of excommunication, 


that he cannot be a procurator or attorney for any 
perſon, and «therefore cannot repreſent the deceaſed. 4 
wee” 13. CG. Li. 134. 1 ; 
Excommunication is no plea-on a gui tam, becauſs ir ; 
for example; and the ſtatute having 2 © wr 
ability to ſue, and not excepred excommunicated perſm, 
from the liberty of informing, he is enabled to ſue by the 
—_ notwithſtanding the cenſures of the church, 12 
0. 61. | 

When excommunication is pleaded in the plaintif, he 
ſhall not reply, that he has appealed from the ſentence 
for the ſentence is in force until it is repealed ; and whit 
it-is in force, he cannot appear in any of the courts of 
juſtice, but he may reply, he is ab/olved ; for then his gif. 
ability is taken; way. Bro, Excommunication 3. 3 Ball. 
72. 20 H. 6. 25. Placita. Gen. 10, 72. 


III. Of the proceedings in excommunication, and boiy the e. 
communicated are abſolved. 

Excommunication is publiſhed in the church, and if the 
offender do not ſubmit in forty days, then the biſhop is u 
certify the excommunication into the temporal court, 
ſetting forth ſpecially the cauſe of excommunication, that 
the judges may fee whether the eccleſiaſtical court hath 
cogniſance of the matter ; and thereupon the party may 
be taken and impriſoned by virtue of the writ rn 
or capias excommunicatum, and is to remain in priſon till 
he ſubmits and is abſolved ; when the biſhop likewiſe 
certifying the ſame, another writ iſſues to the ſheriff to 
e him. 2 Int. 189. 8 Rep. 68. 2 Nell. 4b. 
768. 

The 8 1 certificate, if he die before the return of 
the writ, ſhall not be received, for his ſucceſſor (hall cer- 
tify ; the fenificavit muſt mention that the party lived 
within the dioceſs where he was excommunicated, and by 
what biſhop ; if it be pleaded, the time when is to be 
ſhewed; and excommunication muſt be declared in the 
eccleſiaſtical court before they proceed, Sc. 8 Rep. 68. 
2 Cro. 84. Moor, ca. 667. Latch 114. Hetley 86. 

It hath been adjudged, that the ſpiritual court hath not 
power to meddle with the body of any perſons whatſoever, 
or to ſend proceſs to take them; for if a perſon is excom- 
municate for contempt, Cc. they ought to certify it into 
the Chancery, whence it is ſent into B. R. and thence 
iſſues proceſs. Cro. Eliz. 741. See the next article, E- 
communicato Capiendo. 


As to the metbod by which perſons excommunicated may de 
ab ſolved. ü 

If a perſon be unjuſtly excommunicated for a matter af 
which the ſpiritual court had not conuzance, and 
is taken on a writ of excommunicato capiendo, the paſt) 
grieved ſhall have a writ out of Chancery to the ſherift to 
deliver him out of priſon. 2 Ju. 623. 12 Ce. 76. F 
N. B. 141. N 

So if the ſpiritual court proceeds inverſo ordine, © i 
they refuſe a copy of the libel, Sc. a prohibition ſhall g% 
with a clauſe to abſolve and deliver the party injured, 
1 Sid. 232. | | 

Alſo if a man be excommunicated, and offers to oe) 
and perform the ſentence, and the biſhop refuſeth to dc 
0 it, and to de him, he — have wy m—_ 

ſhop, requiring him, upon rmance of the ſen 
to aſſoil him; — the — 2 — is, for that by dhe 
excommunication the party is diſabled to ſue any 810 
or to have any remedy for any wrong done unto him, 0 
long as he fhall remain excommunicate ; and * 
party grieved may have his action upon his caſe agam 
the biſhop, in like manner as he may when the b 
doth excommunicate him for a matter which belong 
not to the eccleſiaſtical conuſance; alſo the _ 


349. Wyn 


plea to an executor or ad. 


* * 2 


DP X © 


E X C 


thoſe caſes,, may be indicted at the ſuit of the King. 2 | If a plaintiff in an action be excommunicate, and after he 
e F * f * * | | 


Inf. b e. T. ; on OV ef 1 C "Mo 
iF the excommunication be for à juſt cauſe, tf 
— 2 preſent ſatisfaction "uf x | he can be 
*bſolved, or he muſt put in caution, that he will here, 
after perform that which the biſhop ſhall reaſonably and 


: - 


| ing to law enjoin him; which caution, in the Civil 
. a DE 1. Fidejuſſoria, as when a man 
bindeth himſelf with ſureties to perform ſomewhat, 2 
Pgnoratio, or realis cautio, as when a man engageth goods 
or mortgageth lands for the performance. 3. Juratoria, 
when the party, who is to perform any thing, taketh a cor- 
poral oath to do it; which laſt is now the moſt frequent 
hod. uin ine ee 0 5 
mern method of taking caution was held to be againſt 
law. 1 Bull. 122... But was afterwards on great de- 
bate held to be good; and that the biſhop having a diſere- 
tionary power herein, it was much in his option to take 
caution by obligation as by either of the two other methods. 
2 Lev. 36 Raym. 225. : 1 f 
If after a perſon is excommunicated, there comes a ge- 
neral act of pardon, which pardons all contempts, Sc. it 
ſeems that this offence is taken away without any formal ab- 
ſolution. . See Cro. Car. 199.  Cro. Jac. 212. 8 Co. 68. 
1 Jon. 227. 2 Lev. 36. Gib/. God. 1110. * 
EXCOMMUNICATO CAPIENDO, Is a writ direct 
to the ſheriff for apprehending him who ſtands obſtinately 


excommunicated forty days; for the contempt of ſuch. a | 


rſon not ſeeking abſolution, being certified or ſignified 
into the Chancery; this writ iſſues for the impriſoning him 
without bail or mainpriſe until he conforms; F. N. B. 62. 
By the Stat. 5, Eliz. c. 23. Writs de excommunicato capiendo 
ſhall iſſue out of the court of Chancery in term-time, and 
be returnable in B. R. Sc. They ſhall be brought ſealed 
into the King's Bench, and there opened and delivered of 
record to the ſheriff, and there muſt be twenty days be- 
tween the teſte and the return: and if the ſheriff return a 
non eft inventus on the writ, a capias with proclamation is 
to be granted for the party to pg his body to gaol under 
the penalty of 10/7. And if he do not appear on the firſt 
capia and proclamation, a ſecond is to go forth, and he is 
to forfeit 207. Sc. But by this ſtatute, if in the excommu- 
nicato capientlo, the party excommunicated hath not a ſuf- 
ficient addition, as to his place of dwelling, &c. according 
to 1 H. 5. c. 6. Or if in the fignificauit it is contained, 
that the ex communication proceeds upon a cauſe of con- 
tempt or ſome original matter of hereſy; for refuſing to 
have a child baptized, to receive the ſacrament, to come to 
divine ſervice, or for error in matters of religion and doc- 
trine, for incontinency, uſury, fimony, perjury in the eccle- 
ſiaſtical courts, or idolatry ; he ſhall not incur the penalties 
in this act, for his contempt in not rendering himſelf pri- 
ſoner upon the capras, c. So that the ſtatute doth not 
require the capias with proclamations, and the penalties in 
other caſes, beſides the ten caſes mentioned. 2 nf. 661. 
And it has been adjudged where a perſon has been excom- 
municated, and none of thoſe cauſes were contained in the 
Jynificavit, that the perſon excommunicate ſhould be diſ- 
charged of the penalties ; but not of the excommunication. 
3 Mod. 89, It has alſo been held, that for any of the 
cauſes expreſſed in the ſtatute, there ought to go a capias 
with a penalty, and be an addition to the writ : in other 
caſes it is not neceſſary ; and if then the capias be with a 
penalty, the court will not diſcharge the party, but the 
penalty only : but for want of addition, in caſes where 
that is required, the party ſhall be diſcharged upon motion. 
1 Salk. 294, 295. See a very full Comment on the Star. 
25 Eliz. c. 23, for the due execution of this writ, and the 
mode of proceeding, which the party who is taken ought to 

purſue, in Britiſh Liberties, fo. 224, Sc. | 
EXCOMMUNICATO DELIBERANDO, Is a writ to 
the ſheriff for delivery of an excommunicate perſon out of 
priſon, upon certificate from the ordinary of his conformity 
tothe eccleſiaſtical juriſdiction. F. N. B. 63. Reg. Orig. 
And where a man is unduly excommunicated, he 


7 
2 delivered in ſome caſes by an habeas corpus; 


' lometimes by pleading, as well as by an excommunicato 
deliberando alſo ſometimes by prohibition, Sc. And on 
3 pardon, the party may have a writ to the biſhop 

do abſolve him. 12 Rep, 76. Lasch 205, Godb. 272, 


gets letters of ab/olution ; on ſhewing them in court, he 
may have a re- ſummons, Cc. upon his original. 1 Inft. 


FOM CA TO RECIPIENDO, Is a writ where- 
by. perſons excommunicated being for their obſtinacy com- 
mitted to priſon, and unlawfulſy delivered, before they 
have given caution. to obey the authority of the church, are 


commanded to be ſought after and impriſoned again. Reg. 
i. 6 Mai Ec ; e 1 id 
a EXECUTION, (executio) Signifies the laſt. performance 
of an act, as of a judgment, &c. And is the obtaining of 
poſſeſſion of any thing recovered by judgment of law. 1 


Inſt. 289. Sir *Edw. Coke, in his Reports, makes two ſorts 
of executions; one final, another with a quou/que, tending 
to an end: an execution final is that which makes money 
of the defendant's goods, or extends his lands, and delivers 
them to the plaintiff, which he accepts in ſatisfaction, and 
is the end of the ſuit, and all that the King's writ requires 
to be done: the other. writ with a quou/que, though it 
'tendeth to an end, is not final: as in caſe of a capias ad. 
ſatisfaciendum, which is not a final execution, but the body 
of the party is to be taken, to the intent e be 
ſatisfied his debt, Sc. and the impriſonment of the defen-. 
[ny not being abſolute, but until he do ſatisfy the ſame. 
6 Rep. 87. | 8 i 
F Under this head it is material to conſider, 


I. Of the nature and ſeveral kinds of executions, and 
what things were liable thereto at Common law, Sc. 

II. Of the judgments on which the ſeveral executions may 
be taken out, and where the party ſball be concluded by 
the electian of one of them, c. mobi: 

III. By whom, againſt whom, and at what time execu- 
tions may be ſued, and by whom they ſball be, executed, 
and how they are to be releaſed and diſcharged. 

IV. To what time executions ſhall relate, ſo as to avoid 
alienation, and of the King's prerogative in reſpect of 
executions. 78 | 

V. Of the party's remedy againſt irregular executions, and 
E the 5 of obſtructing execution. | 


bi I. Of the nature and ſeveral kinds of executions, and 
what things were liable theteto at Common law, Sc. 


The writs of execution at Common law were only a 
fi. fa. on the goods and chattels; and a /evari facias to 
levy the debt or damages upon the land and chattels: af- 
terwards a ca, ad ſatisfac. was given by Stat. 25 Ed. 3. 
c. 17. And an elegit by Stat. Weſtm. 2. c. 18. which 
makes the body liable, and the future profits of lands, &c. 
1 Infl. 154. 2 Infl. 394. \ 1 
The reaſon why by the Common law, where a ſubject 
had execution for debt or damages, he could not have the 
body of the defendant, or his lands in execution, (unleſs 
it were in ſpecial caſes) was, that the defendant's body 
might be at liberty, not only to follow his own affairs and 
buſineſs, but alſo to ſerve his King and country; and tak- 
ing away the poſſeſſion of his lands would hinder the fol- 
lowing of his huſbandry and tillage. 2 ft. 394. 
Though neither the body, nor lands of the debtor on 
a judgment could be taken in execution at Common law, 
but only his goods; yet in action of debt againſt an heir, 
upon the bond of his anceſtor, his land which he had by 
diſcent was ſubject to be taken in execution. 3 Rep. 11. 
In action of debt againſt the heir upon his anceſtor's bond, 
there was judgment by nil dicit : and it was held that the 
plaintiff ſhould have execution againſt the heir, of any of 
his own lands or goods. Dyer 89, 149. Judgment was 
had againſt the heir by nil dicit, and a ſcare facias being 
brows againſt him to have execution, he pleaded riens 
per diſcent; it was adjudged that this plea was too late 
after the judgment by nil dicit, and the execution ſhall be 
on his own lands. Dyer 344, | © | 
But there is a difference between a ſcire facias and an 
action of debt brought againſt an heir upon a bond of his 
anceſtor, in which the heir is named. Poph. 193. On 
a judgment for the debt of an anceſtor, where the heir 
hath made over lands deſcended to him, execution may be 
taken againſt ſuch heir to the value of the land, Sc. for 


- 
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the debt of his anceſtor, as if lis own debt. Star. 3 & 4 
I. && M. 6. 14. ; ms * e - N 22 
Ik a perſon have judgment given againſt him for debt 
or damages, or he bound in a recognizance and dieth, and 
his heir be withit age, no execution ſhall be ſued of the 
lands during the minority; and againſt an heir within age, 
no execution ſhall be ſued upon a ſtatute 'merchant or ſta- 
le, Sc. 1 Hit. 290. There is an execution on body, 
ands and goods, upon a ſtatute merchant, ſtaple and re- 
cognizances. 1 Inſt. 289. 2 Inſt. 678. 
In perſonal acbions, execution is either by capias ad ſa- 
tisfaciend.. or fieri facias againſt the body or good; or 
elegit againſt the lands, &c. In real and mixed actions 
the writs of execution are habere facias ſeiſinam, to put the 
party in poſſeſſion of his, freehold recovered by judgment 


. 


poſſeſſion of his term, &c. And after judgment,” if 

roceſs of execution; for it begins where the action ends. 
No execution for damages recovered in a real action, ſhall 
be had by capias ad ſatisfaciendum but where a man hath 
Judgment to recover lands and damages, he may have exe- 
cution of both together. 8 Rep, 141. 

Whatever may be af/igned or granted may be taken on 
an execution. Francis and Ny 's Rep. temp. Hardw. 
per Annally 33. Nothing can be taken in execution that 
cannot be old, as deeds, writings, Sc. Id. Banknotes, 
Sc. cannot be taken in execution, as they remain, in 
ſome meaſure, chaſes in action. Ib. 


II. Of the (judgments on which the ſeveral executions may 
De taken out, and where the party ſhall be concluded by 
_ the election one of them, &c. 3 

When a judgment is ſigned, execution may be taken 
out immediately upon it, and need not be delayed till it 
is entered, it being a perfect judgment of the court before 
entered. G. Lit. 505. And if the judges of the 
court of B. R. ſee one againſt whom there is a judgment 
of that court walk in Yeſtminfter hall, they may ſend an 
officer to take him up, if the plaintiff deſire it, without a 
writ of execution. Farreſl. Rep. 52. If execution be 
not ſued within a year and a day after judgment, where 
there is no fault in the defendant, as if writ of error be 
not brought, Sc. there muſt be a ſcire facias to revive the 
judgment, which in that time may be had without moving 
the court; but if it be of longer ſtanding, the court is to 
be moved for it. 1 Inft. 290. 2 Inft. 771. But if the 
defendant be outlawed after judgment, (as he may where 
he cannot be taken in execution, or hath no lands or goods 
to pay the debt, &c. when the ſuit is commenced by 
original) the plaintiff need not renew the judgment by 

ſeire factas to obtain execution after a year. 1 Inf. 290. 
It hath been adjudged, thatby the Common law, if a 
man was outlawed after judgment in debt, the plaintiff 
was at the end of his ſuit, and he could have no other 
proceſs after that -N but was put to his new ori- 
ginal, Sc. 2 Nelſ. Abr. 572. If the plaintiff does not 
proceed upon the ſcire facias, he may bring an action 
upon the judgment: and after judgment againſt the de- 
fandant, in action where ſpecial bail hath been given, 
the plaintiff may have execution againſt the defendant, or 
proſecute his ball. Common Law Com. placed 206. If 
one be arreſted upon proceſs in B. R. and puts in bail; 
and afterwards the plaintiff recovers, and the defendant 
renders not himſelf according to law, in ſafe-guard of 
his bail, the plaintiff may at his election take execution 
againſt the principal, or his bail; but if he'takes the bail, 


he ſhall never afterwards meddle with the principal. Cro. 


ac. 320. 
5 Execution may not be ſued forth againſt the bail, till 
a default returned againſt the principal. Goldſb. 175. 
That is, by getting the ſheriff to return a non eff inventus, 
on a ca. ſa. ſued out againſt the principal. If one re- 
covers jointly againſt two in debt, the execution muſt be 
joint againſt them : the court cannot divide an execution, 
which is intire, and grounded on the judgment. Mich. 
24 Car. B. R. A man and his wife recovered in an ac- 
tion of debt againſt the defendant 100 1. and damages; 
then the wife died, and the huſband prayed to have exe- 
cution upon this judgment: the court at firſt inclined, 
that it ſhould not ſurvive to the huſband, but that ad- 
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miniſtration ought to be committed of it, às a thing in 
action; but at laſt, they 
take out execution, for that by the judgment it became 
his debt due to him in his own right. Coo. Car. 60g, 
1 Mod. Rep. 179 150 Star > ifs ata 

If judgment be againſt two, on the death of one, the 
plaintiff ' ſhal} have execution by ſeire facias againſt the 
ſurvivor ; and though he pleads, that the other defendant 
has an heir alive, Sc. it will not prevent it. Raym. 26. 
And where two perſons recover in debt, and before exe. 
cution one of them dies; it has been held, that execution 
- be ſued in both their names by the ſurvivor, and it 
wilt be no error; which may be done without a /cire fa. 
ctas. Noy 150. An execution may be executed after the 


death of the defendant; for his executor being privy, is 
of law; and habere factas' prſſeſſionem, to put yo in | bound as well as the teſtator : and where execution is 
ent, iflues 
n irregularity; an audita quereld is no ſuperſedeas to it, nor 
ſhall any thing ſtop the ſheriff from ſelling, c. 2 Cen. 
73. Comberb. 33, 389. 1 MY 
A man can have but one execution; but it muſt be in- 
| tended an execution with ſatisfaction, and the body of the 
defendant is no ſatisfaction, only a pledge for the debt. 
5 Rep. 86. When a perſon dies in execution, it is with- 
out ſatisfaction; ſo that the Plaintiff may have a fer; fa- 
cias againſt the goods, or elegit againſt the lands. It was 
not ſo at Common law. Hob. 57. 


once begun, it cannot be delayed, unleſs there appears 


But tis given by 
Stat. 21 Fac. f. c. 24. Where a perſon was taken on 
a capias utlagatum, and died in priſon, the plaintiff having 
choſen this execution, which is the higheſt in law; it 
has been held that the defendant dying, the law will ad- 
judge it a ſatisfaction. Cro. Eliz. 8 50. By ſtatute, if a 
perſon in execution dies, a new execution ſhall iſſue 
againſt the lands, Sc. as if he had never been taken in 


execution. 21 Jac. 1. c. 24. If an execution be exc- 


cuted and filed, the party can have no other execution upon 
that judgment; becauſe there can be but one execution 
with ſatisfaction upon one judgment. 1 Lill. Abr. 565. 
If the execution be not returned and filed, another exe - 
cution may be had: and if only part of the debt be levied 
on — facias, another writ of execution may be ſued 
out for the reſidue thereof. J7bid. | 

But if you once charge the body of the defendant in 
execution on a capias ſatisfaciend. you may not have any 
orher execution againſt his goods, c. except the de- 
fendant make an eſcape, or'is privileged, or die in exe- 
cation. Practiſ. Solic. 248. Though if one take out 
any writs of execution, and they have no effect, he may 
have other writs on their failure. Hob. 57. If a perſon 
taken by ca. /a. eſcapes, the plaintiff may have a nev 
execution. Cro. Car. 174. In caſe any priſoner com- 
mitted in execution ſhall eſcape, any creditor, at whoſe 
ſuit he ſtands charged, may retake 2 by a new cap1ds 
ad ſatisfaciend. or fue forth any other kind of execution, 
as if the body of fuch priſoner had never been taken in 
execution. Stat. 8 & 9 N. 3. c. 279. Where two are 
bound jointly and ſeverally, and judgment is had againſt 
both 4 them, if one in execution eſcapes, the creditor 
may take out execution againſt the other: but if he g9 
by licence of the creditor, then the other will be diſ- 
charged. Cro. Car, 53. If one in execution be delivered 
3 of parliament, when the privilege ceaſes, the 
plaintiff may ſue out a new execution againſt him. 1 J. 
1. c. 13. | hats 


III. By whom, againſt whom, and at what time executions 


may be fued, and by whom they ſball be executed, 
bow they are to be releaſed and diſcharged. 


See ante Drvifion II. | - 
No perſon is intitled to, or can ſue out execution, * 
is not privy to the judgment, or intitled to the thing 7e- 
covered, as heir, 2 or adminiſtrator to him v 
bas judgment. 1 Roll. Abr. 889. i 

if one have judgment to recover lands, and die _—_ 
execution, his heir ſhall have it; and. where ge” 
tail recovers and dies before the execution without 1 
he in remainder may ſue out execution: an heir Sa 
have execution for lands, and the executor or _— 
tor for damages. Co. Lit. 251, Dyer 26. The nt. 
tors of executors may fue out execution of a JO 


agreed that the huſband might 
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but an adminiſtrator getting judgment im behalf of the 


; nd then dying, neither his executor, or adtni- 
— ſhall take * the execution, but the adminiſtra- 
tor de bonis non adminiftratis of the firſt inteſtate. 5 Rep. 
9. And ſee 17 Car. 2. c. 18. Zan dee NEL 
But if an adminiſtration, durante minori erate of an 
executor, recovers in debt, and before execution the exe- 
cutor comes of age, he ſhall have a ſcire facias on this 
judgment; for carrying on the ſuit in right of the exe- 
cutor, made the executor” privy thereto, *'t Noll. Abr. 
1 has judgment for the arrears of rent, and dies, 
his executor ſhall ſue out execution, and not the heir; 
for by the recovery it becomes a chartel veſted, to which 
the executor is intitled. 1 Noll. Abr. 880. 71790 


If a ſtatute be entered into to huſband and wife, and- the ; 
huſband dies, the wife-ſhall take out execution. 1 Roll. d 


* if fuſband and wife recover lands and and 
the huſband dies, the wife ſhall have execution of the da- 
mages, and not the executors of the huſband. 1 Roll. 
Abr. 342; 889, 890. OO IS MH Ee | le. 

If there be judgment in debt againſt two, and one dies, 
a ſcire facias lies againft the other alone, reciting the 
death; and he cannot plead, that the heir of him that is 
dead has aſſets by deſcent, and demand judgment, if he 
ought to be charged alone; for at Common law, the 
charge upon a judgment being perſonal ſurvived, and the 
ſtatue of Weflm. 2. that gives the elegit, does not take 
away the remedy of the plaintiff at Common law; and 
therefore the party may take out his execution which way 
he pleaſes, for the words of the ſtatute are, fi in electione; 
but if he ſhould, after 'the allowance of this writ and re- 
vival of the judgment, take out an elegit to charge the 
land, the party may have remedy by ſuggeſtion, or elſc 
by audita quereſa. Raym. 26. 1 Lev. 30. S. C. 1 Keb. 

2, 123. 9. C. e af” 7 | 
ö By Fa Common law, if judgment be given againſt a 
man for debt, or damages, and the defendant dies before 
execution ſued, his heir within age is not liable to execu- 
tion during his minority; but the parol muſt demur in ſuch: 
caſe till he comes of age. Co. Lit. 290. 4. 1 Roll. Abr. 


140. Th ' = - 9 
And this privilege of infancy does not only protect the 
infant, but all others who are affected by the judgment; 
as if there be father and two daughters, and judgment 
be given for debt againſt the father, who dies, one of the 
daughters being within age, partition being made, th-: 
eldeſt ſhall not be charged alone, but ſhall have the bene- 
fit of her ſiſter's minority, which puts a ſtop to the execu- 
tion. Lit. 290. a. 1051 | 
There can be no execution taken out againſt a member 
| of parliament during privilege of parliament: alſo no ca- 
dias can iſſue againſt a peer; for, even in the caſe of a pri- 
vate perſon at Common law, the body was not hable to 
creditors; and the ſtatute of Ed. 3. which ſubjects the 
body, does not extend to , becauſe their perſons are 
lacred; as alſo the law ſuppoſes, that perſons thus diſtin- 
guſhed by the King, have wherewithal otherwiſe to ſa- 
= their creditors. 6 Co. 52. Hob. 61. Cro. Car: 
If a writ of execution be taken out againſt a clerk in ho- 
ly orders, on a judgment obtained againſt him, or upon 
. ſtatute ſtaple, or recognizance in nature of it, which he 
n entered into; and the ſheriff returns, thats h is a clerk, 
he ought to extend his lay fee and chattels, or return that 
© hath neither; but if he returns, quod clericus fit benefici- 
8 babens laicum ferdum, ſed quod beneficiatus eft in 
70 a dioceſe, then a writ of ſequeſtration ſhall iſſue 
o the biſhop to ſequeſter the living. 2 Roll Abr. 474- 1 
: Ar. 891. 2 Infl. 412. Jen. 20915-3151 26 
ionen in dd Jatisfaci 
2 ip for felony; and if he be acquitted of 
* * > 
5 whe? e ſheriff is to keep him. 
G not to be charged with a civil action without leave 
chars, Cut; yet if he be charged, he ſhall not be diſ- 
aged, Raym. 38. Where not allowed, on a pardon, 
— SES ca. ſa. will lie againſt a man who is 
for felony, and he may be taken in execution at 
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the ſuit of a common perſon. Ouen 69. And if he was 
taken upon a capias utlagat. which was at the King's ſuit; 
he ſhall be in execution at the ſuit of the party, if he will. 
Moor 566. But this is not without prayer of the party: 
and if after a judgment given, the judges. of their own 
heads, or at the requeſt o oy perſon, without prayer of 
the plaintiff, commit the defendant to 

he ſhall not be faid to be in execution for the plaintiff; 
Dyer 297. If one arreſted be in priſon for debt, and 
judgment is had againſt him; though it be in arreſt on a 
latitat, or capias, he ſhall not be in execution upon the 
judgment, unleſs the plaintiff prays it of record; or ſues 
a capias ad ſatisfaciendum, and delivers it to the ſheriff. 
Dyer 19), 306. Jen. Cent. 165, E231 


CP 
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With reſpell to the time of fuing erecutimm. 
; At Common law, in real actions, where land was re- 


covered, the demandant, after the year, might take out 


a ſcire facias to revive his judgment, becauſe the judg- 
ment being particular in the real action; qguoad the lands 
with a 
execution of that judgment © ſbould be entered upon the! 
roll, that it . ſeen, whether execution wal deli- 
vered of itbe fame thing of . which” judgment was given; 
roll, a. ſcire facias iſſued to ſhew' cauſe; why execution; 
ſhould” nor be. 2 Inf" 47/7. 5 Co. 88. Co. Eliz. 416. 
6 Mod. 288. Nome e 71 3 3G 5 228 A 
But if the plaintiff, after he had obtained judgment in 
any. perſonal action, had lain quiet, and had taken no 


| proceſs of execution within the year, he was. put to a new 


original upon his judgment, and no ſcire facias was iſſua- 
ble at law on the judgment, becauſe there was not a judg- 
ment for any particular thing in the perſonal action, with 
which the execution could be compared; therefore after 
a reaſonable time, which was a year and a day, it was pre- 
ſumed to be executed, and therefore the law allowed him 
no ſcire facias to ſhew cauſe why there ſhould not be ex- 
ecution; but if the party had ſlipped his time, he was 

put to his action on the judgment, and the defendant was 

obliged to ſhew how that debt, of which the judgment was: 
an evidence, was diſcharged: 2 Inſt. 469. ' Carth. 30, 
31. 1 Sid. 351. t 01:1 | 
- To remedy this, and to make the forms of proceeding; 
more uniform in both actions, the ſtatute of Meſim. 2. 
cap. 45. gave the ſcire facias to the plaintiff to revive the 
judgment, where: he had omitted to ſue execution within 
the year after judgment obtained. 20 145 
A ſeire facias lies on a judgment in ejectment, for the 


words of the act are, Sive ſervitia frue- conſuetudines five ali: 


quecungue irrotulata, which comprehend all judgments! 
and give the like remedy on them by ſcire facias, as the 
demandant had on a judgment in a real action at Common 
law. 1 Sid. 351. 2 Salt 600. 98. 55 +4 


take out execution after the year and day without a ſcire 


tions. IN Ab : 
That if the defendant brings a writ of error, and there- 
by hinders the plaintiff from taking his execution within 
the year, and the plaintiff in error is nonſnit, or the judg- 
ment affirmed, the defendant in error may proceed to exe- 
cution after the year without a ſcire facias, becauſe the 
writ of error was a ſuperſedeas to the execution, and the 
| plaintiff muſt acquieſce till he hears the judgment above ;/ 
beſides, while the cauſe is ſtill /ub judice, whether the 
plaintiff ſhall recover, or not, and the year for the execu- 
tion ought to be accounted from the final judgment given. 
Cro. Fac. 364. Telv. 7. 1 Roll. Abr. 899. 4 Leon. 197. 
5 Co. 88. Carth. 236-7. 6 Mod. 288. #1 
So if the plaintift hath a judgment, with ſtay of exe- 
cution for a year, he may, after the year, take out his 
execution without the ſcire facias, becauſe the delay is 
by conſent of parties, and in favour of the defendant: 


and the indulgence of the plaintiff ſball not turn to lig 


Prejudice, nor ought the defendant-to- be allowed any ad- 
vantage of it, when it appears to be done for his advan- 
tage, and at his inſtance; 6 Mad. 288. 1 Noll. Rep. 
104. dee tt b $93. T3? 3 2 5 WOES. 7 

48 rann een n Ke 
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iſon; by this 


in deſeription, the law required, that the. 


But tho' the general rule be, that the plaintiff de 
facias, yet the rule muſt be underſtood with theſe reſtric- 
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ut if the defendant had been tied up by an injunction 
out of Chancery for a year, yet he cannot take out exe- 
cution without a ſcire facias, becauſe the courts of law 
do not take notice of Chancery injunctions, as they do of 
writs of error; beſides, in that caſe it had been no breach 
of the injunction to have taken out the execution within 
the year, and continued it down by vic'. non mifit breve, 


cauſe that removes the record out of the court where the 
judgment was; and therefore there can be no proceedings 
ju till it be affirmed, and returned to the inferior 
courts, 1 Salk. 322. 6 Med. 288. S. C. 

In debt, if defendant acknowledge the aQtion for 
part, and as to the remainder. pleads to iſſue, and the 
plaintiff hath judgment for that he confeſſeth; here he 
may not have execution till the iſſue is tried for that which 
he is to recover damages: though if he releaſes the da- 
mages, he may have execution preſently for the reſt. Roll. 
897. 
%Al judgments of courts in debt are to be executed in 

the peculiar juriſdictions where Sirens and cannot be re- 
E moved to be executed by the ſuperior courts. - Cro. Car. 
* 34. But if a judgment given in another court be affirmed, 
: or reverſed for error in B. R. becauſe the proceedings in 
the court below are entered upon record in the Ning 
| Bench, the party ſhall have execution in that court: And 
ſo if a judgment of debt, c. in the Common Pleas be af- 
firmed in B. R. on a writ of error. 5 Rep. 88. Though 
where the record of a judgment given in C. B. is re- 
maved-into B. R. the party cannot take out execution upon 
it, without a ſcire facias quare executionem habere non 
debeat. 1 Lill. Ar. 562. And where a writ of error is 
brought in the Exchequer Chamber, to reverſe a judg- 
ment in B. R. if the judgment is affirmed there, yet that 
court cannot make out execution upon the judgment 
affirmed ; but the record muſt be tranſmitted back to the 
court of King's Bench, where execution muſt be done. 

1 Lill. 565. | 

As an execution is an entire thing, he who begins muſt 
end it; a new ſheriff may diſtrain an old one to fell 
the goods on a diſtringas nuper vicecom. and to bring the 
money into court, or ſell and deliver the money to the 
new ſheriff; and the authority of the old ſheriff con- 
tinues by virtue of the firſt writ, ſo that when he hath 
ſeiſed, he is compellable to return the writ, and liable to 
anſwer the value according to the return; likewiſe by the 
ſeiſure the pro of the goods, Sc. is diveſted out of 
the defendant, he is diſcharged, whereby no further 

| remedy can be had againſt him. 1 Salk. 322. 3 Salk. 


159. 

« ſheriff ſhall have his fees for executions, upon a 
writ of capias ſatisfaciendum for the whole debt; upon a 
fieri r according to the ſum levied; and on an elegit 
it is held by ſome, that he ſhall have fees according to 
what is levied, and by others for the whole debt re- 
covered, becauſe the plaintiff may keep the land till he 
is ſatisfied the intire debt. 1 Salk. 333. If a ſheriff, in 
doing of execution at the ſuit of a common perſon, break 

any man's houſe, the execution _ be good ; but 
the party ſhall have his action of treſpaſs againſt him for 
it: And where the ſheriff hath a fieri facias or ca. ſa. 
againſt a man, and before execution, he pays him the 
money, execution may not be done afterwards; if it be, 
* or falſe impriſonment lies. 5 Rep. 93. 12 Car. 
It is laid down as a general rule in our books, that the 
ſheriff in executing any judicial writ, cannot break o 
the door of a dwelling-houſe ; this privilege which the 
law allows to a man's habitation, ariſes from the great 
the law has to every man's ſafety and quiet, 
and therefore protects them from the inconveniencies 
which muſt neceſſarily attend an unlimited power in the 
ſheriff and his officers in this reſpect; hence, every man's 
houſe is called his caſtle. 5 Co. 91, &c. 3 Inf. 162. 
Moor 668. Yelv. 28. Cre. Eliz. gos. Dalt. Sher. 


o. | 

Yet in favour of executions, which are the life of 
the law, and r in caſes of great neceſſity, or 
where the ſafety King and commonwealth are 


* 


which cannot be done in the caſe of a writ of error, be- | 
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concerned, this general caſe hath the following excep 
"x: Tha henever the proceſs is at the ſuit of 

1. t 9 1s a uit . 
the ſheriff or his may, after req — 
opened, and refuſal, beck and enter the houſe to ds exe. 


cution, either on the 's or take his 
the caſe ſhall be. 5 G. 1 * body, a 
2. Soin a writ of ſeiſin or babere facias prſſeffinnen in 
ejectment, the ſheriff may juſtify breaking open the door 
if denied entrance by the tenant; for the end of th. 
writ being to give the party full and actual Poſleſſion 
conſequently the ſheriff muſt have all power neceſſury for 
this end; beſides, in this caſe the law does not, after the 
judgment, look upon the houſe as belonging to the tenan 
but to him who has recovered. 5 O. gr. . 

3. Alſo this privilege of a man's houſe relates 
Auch execution as affects himſelf; and therefore ff , 
fieri facias be directed to the ſheriff to levy the goods of 
A. and it happens that A.'s goods are in the houſe of 
B. if after requeſt made by the ſheriff to B. to deliver 
theſe goods, he refuſes, the ſheriff may well juſtify the 
— ms and entering his houſe. 5 Co. 93. 4. 15 
; | 7 

Alſo this privilege extends to a man's dwellins. 
* or out- houſe ing thereto, and therefore 1 
hath been adjudged, that the ſheriff, on a fieri fac, 
may break open the door of a barn, ſtanding at a diſtance 
from the dwelling-houſe, without requeſting the owner 
to open the door, in the ſame manner as he may enter a 
cloſe, Sc. 1 Sid. 186. 1 Keb. 698. S. C. 

5. So on a fieri facias, when the ſheriff or his officer 
are once in the houſe, may break open any cham. 
_—_— or trunks for compleating execution, 2 

87. 

6. So if the ſheriff's bailiffs enter the houſe, the 
door being open, and the owner locks them in, the 
ſheriff may juſtify breaking open the door, for the 
ſetting at liberty the bailiffs ; for if in this caſe he were 
obliged to ſtay till he could procure a homine replegiandy, 
it might be highly inconvenient; alſo it ſeems, that in 
this caſe, the locking in the bailiffs is ſuch a diſturbance 
to the execution, that the court will grant an attachment 
for wt _ 52. Coo. Jac. p. 555. S. C. 2 Roll. Ry. 
132. S. C. 

That if the ſheriff in executing a writ, breaks open 
a » Where he has no authority for ſo doing by lay, 
yet the execution is good, and the party has no other fe- 
medy but an action of treſpaſs againſt the ſheriff, 5 C. 
93. 4. , 

If the ſheriff refuſes to execute any judicial writ; this 
a contempt to the court, for which an attachment will be 
granted. 1 Salk. 323. | 

So if he executes the writ, and makes a falſe return, the 
party injured may have an action on the caſe againſt him. 
1 Salk. 323. | 


As to the manner of releaſing and diſcharging execution. 

By a releaſe of all — 29k þ for no one 
can have execution without prayer and uit, but thi 
King only, in whoſe caſe the judges ought to avard 
execution ex officio, without any ſuit: And 2 releaſe 
of all executions, bars the King. By releaſe of all dv" 
or duties, the defendant is diſcharged of the execut'o" 
becauſe the debt or duty on which it is founded is dil 
charged: But if the body of a man be taken in exec 
and the plaintiff releaſe all actions, yet he ſhall remain 
in execution. 1 If. 291. If a judgment is 8" 
in action of debt, and the defendant taken in _ 
the plaintiff releaſeth the judgment, the body ſhall 
diſcharged of the execution: And if the plaintiff = 
judgment releaſeth all demands, the execution 18 Fr 
0 Did. Where one is in execution at m - 
and I bid the ſheriff let him go; this is a good dicht 
and releaſe both to the party and ſheriff. nn 
But if the plaintiff make a releaſe to the defendant be 
in execution, or other act amounting to a diſcharg* 
will not be a diſcharge ip/o facio, but by this perf 
may have the ſame. Rep, 86. Dyer 192. 7 hut 
in execution. ſhall not be delivered out of priſon, by 


ent 00s. 
Jr no one 
but the 
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aſſiſes by order ſerved on them, or le 
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i uperſedeas. 1 Lill. Abr. 565. And if a ſhe- 
oy — 2 a ſuperſedeas to ſtay execution on goods, 
£c. it is a great contempt; and a writ of reſtitution may 

ed. 2 Bu. 1 510 
berg | . ks for any ſum not exceed- 
ing 100/. in any gaol, who are willing to ſatisfy their 
creditors as far as they are able, _ exhibit a petition to 
the court whence the proceſs iſſued, with an account of 
their whole eſtate upon oath, praying to be diſcharged, 
Sc. And thereupon the court ſhall order the pri- 


| ſoner to be brought up, and his creditors ſummoned at a 


certain day, when the court in a ſumma 


way is to exa- 
mine into the ſame, &c. and order the 


te and effects 


of the priſoner to be aſſigned to the creditors by indorſe- 


ment on the back of the petition ; whereupon the- priſoner 
ſhall be diſcharged out of 22 but if creditors are diſ- 
ſatisfied with the truth of the priſoner's oath, he is to be 
remanded till another day, and then if his creditors cannot 
diſcover any effects omitted, he ſhall be releaſed ; un- 
les the creditors inſiſt on the priſoner's being detained in 
priſon, and agree by writing to pay him 25. 4 d. aw 
{9c. Stat. 2 Geo. 2. c. 22. : 1 
Priſoners in execution ut ſupra in any priſon (except 
in London and Weſtminſter ) before they petition any of t 
courts from whence the proceſs iſſued for a rule to be 
brought up, are to give notice to their . creditors in 
writing, that they deſign to petition, and alſo a true 


copy of the account or ſchedule of their whole eſtates 


which they intend to deliver into the court, Fc. And 
then upon ſuch petition, the priſoners ſhall have a rule of 
court to be brought to the next aſſizes for the county, at 
an expence not exceeding 12 d. a mile, to be paid to 
the officer out of the effects of the priſoners, Sc. And 
the creditors muſt be ſummoned to appear at the ſaid 
at their houſes 
thirty days before; and at the aſſiſes, the judges on exa- 


mination ſhall determine the matter, and give judgment 


and relief; a record of which judgment is to be return- 
ed and certified to the court whence the proceſs iſſued, 
on which the priſoners were taken in execution. 2 
Geo. 2. c. 27. No perſon charged in execution, ſhall be 
allowed to exhibit a petition to any court at law to be 
diſcharged, purſuant to the above acts, unleſs it be done 
before the end of the next term after he is charged; and 
thoſe ſtatutes ſhall not relate to any one taken on a capias 
for running cuſtomable goods, c. | 


IV. To what time executions ſhall relate, ſo as to avoid 
alienation, and of the King's prerogative in reſpect of exe- 
culions. ä | 


Writs of execution bind the property of goods onl 
from the time of the delivery of the writs to the ſheriff 


who upon receipt thereof indorſes the day of the month | 


when received: But land is bound from the day of the 
judgment. Stat. 2 Car. 2. c. 3. Cro. Car. 149. But 
the judgment muſt be docketed, by 4 & 5 M. & M. 
. 20. See Poſt. Notwithſtanding this fatute, if after 
the writ delivered to the ſheriff, and before execution is 
executed, the defendant becomes bankrupt, that will 
nder execution. 3 Salk. 159. The plaintiff takes 
out execution by fiert facias againſt the defendant; all 
the goods and Chattels that he had at the time of the 
execution, will be liable to it: And where debt or 
es are recovered, the plaintiff ſhall have execution 
of any land the defendant had at the time of the judg- 
ment; not of the lands he had the day when the firſt writ 
was purchaſed. Roll. Abr. 892. Sheriffs may deliver in 
execution all lands whereof others ſhall be ſeiſed in truſt 
for him againſt whom execution is had, on a judgment, 
Sc. 29 Car. 2. c. 3. If there are chattels teten, the 
ſheriff ought not to take the lands; nor may things fixed 
to the freehold, goods bought bona fide, goods pawned, 
Ec. be taken in execution. 8 Rep. 143. And if a de- 
fendant hides his goods in ſecret places, 55 that the plain- 
mi cannot take them in execution, it is ſaid no action will 
e „ him. 5 Rep. gz, 93. 1 | 
de fale of goods for a valuable conſideration, af- 
aud nent, and before execution awarded, is good: 
judgment be given againſt a leſſee for years, 


and afterwards he ſelleth the term before execution, 
the term aſſigned bona fide is not liable; alſo if he af- 
ſign it by fraud, and the aſſignee ſells it to another for 
a valuable conſideration, it is not liable to execution in 
the hands of the ſecond aſſignee. Godb. 161. 2 Nel/, 
Abr. 183, If a perſon has a bill of ſale of any goods, 
in nature of a ſecurity for money, he ſhall be preferred 
for his debt to one who hath obtained a judgrnent 
againſt the debtor before thoſe goods are fold ; for till 
execution lodged in the ſheriff's hands, a man is owner 
| of his goods, and may diſpoſe of them as he thinks fit, 
and they are not bound by the judgment. Preced, Chan. 
286. | 

But where a man generally keeps poſſeſſion of goods 
after ſale, it will make the ſame void againſt others, 
by the ſtatute of fraudulent conveyances. And where on 
an execution, the owner of the goods by agreement was 
to have the poſſeſſion of them upon certain terms; af- 
terwards another got judgment againſt the ſame perſon, 
and took thoſe goods in execution: It was adjudged 
they were liable, and that the firſt execution was b 
fraud, and void againſt any ſubſequent creditor ; becauſe 
there was no change of the poſſeſſion, and fo no altera- 
tion of property. Did. 2879. A fleri Fa being exe 
cuted fraudulently. a fieri facias at the ſuit of another 
perſon afterwards ſhall ſtand good, and be preferred; 
and on trial, it is a matter proper to be left to a jury. 
Bradley v. N yndbum, ſheriff of Hamꝑſbire. Wilſ. Rep. 
Far. 1 fo. 44. 

Execution may be made of lands that the defendant 
hath by purchaſe after the judgment; although he ſell 
the ſame — execution. Roll. 892. Where there is 
an execution againſt goods or chattels, of a tenant for 
life, or years, the plaintiff before removal of the goods 

the execution is to pay the landlord the rent of the land, 

c. ſo as there be not above a year due; and if more 
be due, paying a year's rent, the plaintiff may proceed 
in his execution, and the ſheriff ſhall levy the rent 
paid, as well as the execution money. Stat. 8 Ann. c. 
99 
For the greater ſecurity of purchaſers, it is enacted by 
the 4 & 5 V. & M. c. 20. That the clerk of the eſſoins 
of the court of C. B. the clerk of the doggets of the 
court of King's Bench, and the maſter of the office of pleas 
in the court of Exchequer, ſhall make and put into an 
alphabetical dogget, by the defendant's names, a parti- 
cular of all judgments by confeſſion, non ſum informatus, 
nibil dicit, entered in their ſeveral courts, c. and that no 
Judgment not doggeted, and entered in the books as afore- 
faid, ſhall affect any lands or tenements as to purchaſers 
or mortgagees, or have any preference againſt heirs, exe- 
cutors or adminiſtrators, in their adminiſtration of their 
anceſtors, teſtators or inteſtates eſtates.” 


With reſpe to the King's prerogative. 


The King by his prerogative, may have execution of 
the body, lands, or goods of his debtor, at his election. 
Hob. 60. 2 Infl. 19. 2 Roll. Ar. 4712. RO 

And here we muſt obſerve, that the King's execution 
relates, as to land, to the time of becoming in debt to 
the King; for as to debts that were of record; they al- 
ways bound the lands and tenements ; for all lands being 
held mediately, or immediately from the King, when any 
debt was returned of any perſon, it laid the eſtate as lia- 
ble to ſuch debt, as if it had been a reſervation on the 
firſt grant. 8 C. 191. 2 Roll. Ar. 156, 157. 

And as to debts not of record, they bind the lands 
from the time they are entered into; but this is by force 
of the ſtatute 33 H. 8. cap. 39. 

As to the King's execution of goods, the ſame relates 
to the time of the awarding thereof, which is the teſe of 
the writ, as it was in the caſe of a common perſon at 
law; for tho' by the 29 Car. 2. c. 3. No execution 
ſhall bind the property of goods, but from the time of 
the delivery of the writ to the ſheriff; yet as this act does 
not extend to the King, an extent of a later zefte ſuper- 
ſedes an execution of the goods by a former writ; becauſe 
by the King's prerogative at Common law, if.there had 
been an execution at the ſubjects ſuit, and afterwards an 


| extent, 


extent, the execution was ſuperſeded till the extent was 
executed, becauſe the A ought to be preferred to 
private property. 2 New Abr. We. Ee | 

If the King's debt be prior on record, it binds the lands 
of the debtor, into whoſe hands ſoever they. come, be- 
cauſe it is in the nature of an original charge upon the 
land itſelf, and therefore muſt ſubject every body that 
claims under it; but if the lands were aliened in whole, 
or in part, as by granting a jointure before the debt con- 
tracted, ſuch alience claims prior to the charge, and in 


Moor 126. 3 Leon. 239, 240. 4 Leon. 10. 


ſuch caſe the land is not ſubject. | See 2 Roll. Abr. 1 56-7. | 


V. Of the partys remedy againſt irregular executions, 
a and of the offence of obftrudting execution. 
An execution may be ſet aſide as irregular, by ſuper- 
ſedeas; and the have reſtitution, - Sc. Carthew 
460, 461, 468. It hath bcen reſolved, that a writ of 
error is a ſuperſedeas from the time of the allowance: 
though if a writ of execution be executed before the writ 
of error is allowed, it may be returned afterwards. 1 
Salk. 321. No writ of exccution ſhall be' ſtayed by any 
writ of error or ſuper/edeas, after verdict and judgment, 
in any action upon the caſe for payment of money, co- 
venant, detinue, treſpaſs, Sc. until recogniſance be en- 
tered into as directed by 3 Jac. 1, c. 8. Stat. 13 Car: 
2. c. 2. And judgment was had againſt a perſon at 
Briſtol, and his goods attached there; and the court of 
Z. R. being moved to ſtay the execution until a vrit of 
error brought ſhould be determined, they granted a 
babeas corpus, but nothing to ſtay the execution. 1 Bulf. 
268. | | | | 
If, where two are jointly bound, they are ſued ſeveral- 
ly, and ſeveral judgments are had againſt them, as. an 


elegit is ſued againſt one, and executed and returned, 


and a ca. fa. againſt the other, he may bring 4 
dita querela : For there muſt be the ſame kind of proceſs 
zinſt both. Cro. Jac. 338. 2 Nelſ. Abr. 972. Sd. 
u. A defendant cannot plead to any writ of execution, 
(rho' he may in bar of execution to a /cre facia brought ;) 
but if he hath any matter after judgment to diſcharge him 
of the execution, he is to have audita querela. 1 Inf. 290. 
If huſband and wife are taken in exzcattron for the debt of 
the wife, the wife ſhall be diſcharged ; for the huſband be- 
ing in execution, the wife ſhall not be fo alſo, and be- 
cauſe the wife hath nothing hable to the execution. x Lev. 
51. The execution of a hiberate is good without being re- 
turned; and where a man is taken upon a ca. /a. the exe- 
cution is good, though the writis not returned : And fo in 
all caſes where no inqueſt is to be taken, but only lands 
delivered, or ſeiſin had, &c. which are only matters of 
fact. 4 Rep. 67. 5 Rep. 89. 3 


With regard to the obſtructing of execution. 

There were ancicntly caſtles, fortreſſes and liberties, 
where they reſiſted the ſheriff in executing the King's 
writs, which creating great inconvenience, the ſtatute of 
Weftas. 2. cap. 39. (1 3 Ed. 1.) hindered the ſheriff from 
returning reſcuers to the King's writ of execution, and di- 
rected him to take the poſſe comitatus. See the Stat. and 2 
Ne Abr. 368: | 

The judges conſtrued the words of the ſtatute to extend 
only to executions, and not to writs on meſne proceſs, that 
the ſheriff was not obliged to carry the poſe comitatus 
where the man was bailable, for they did not preſume, 
that ia ſuch caſes the King's writ would be diſobeyed. 2 
New Abr. 368. 

The original of commitment for contempts ſeems to be 
derived from this ſtatute ; for ſince the ſheriff was to com- 
mit thoſe who reſiſted the proceſs, the judges who awarded 
fuch proceſs, muſt have the ſame authority to vindicate 
it; hence, if any one offers any contempt to his proceſs, 
either by word or deed, he is ſubject to impriſonment 

during pleaſure, viz. from whence they ſball vor be de- 

Irvered without the King's ſpecial commandment ; ſo that, 
notwithſtanding the. ſtatute of Aſagaa Charra, that none 
be impriſoned without judgment of their peers, or by the law 
of the land, this is one part of the law of the land to com- 
mit for contempts, and confirmed by this ſtatute, 2 New 
Abr. 368. Ses tit. Debt - Error. 
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EXECUTION for the 'King?s debt. or prerogative exe- 
2 is always preferred before any other executions. 7 
Rep. 20. And i a defendant is taken by caprias ad ſatisfa- 
| ciendum, and before the return thereof à prerogative writ 
| iſſues from the Zxchequer, for the debt of the King, teſted 
a day before he was taken, here he ſhall be held in exe. 
| cution for the King's debt, and that of the ſubject. Dyer 
197. Lands intailed in the hands of the iſſue in tail, when 
ſubject to the King's extent, and 
21. See alſo King.. 8 | Bc; 
. EXECUTION: OF CRIMINALS, Muſt be according 
to the judgment, and the King cannot aſter a judgment 
from hanging to beheading, becauſe no execution can be 
| warranted ualeſs it be purſuant to the judgment. 3 17%. 
52, 211. H. P. C. 272. But there are ancient prece- 
dents, wherein men condemned to be hanged for felony, 
have been beheaded by force of a ſpecial warrant from the 
King. Brat. 104. Staundf. 18. And the King may 
 pardon' part of the execution in judgment for treaſon, viz. 
all but beheading. The court may command execution 
to be done without any writ : though ſometimes execution 
is commanded by writ. 2 Hawk. P. C. 463. Judgment 
belongs to the judge; but the execution muſt be done by 
the, ſheriff, Sc. And an execution cannot be lawfully 
made by any but the proper officer; who may do it on the 
precept of the judge under his ſeal: And if the ſheriff, or 
other officer, alters the execution, or any other executes 
the offender, or if he is killed without authority of law, it 
is felony, 2 Hawk. Ibis. 

It is ſaid by Hale Chief Juſtice, That there is no war- 
rant for the execution of perſons condemned, but a calen- 
dar directing it, left with the ſheriff under the hand of the 
juſtice that ſits; though anciently there was a precept, or 
warrant, under their hands and ſeals: And where the 
priſoner is in cuſtody of the ſheriff, the open pronouncing 
and entering the judgment ſu/pendatur, is a warrant for 
the execution. 2 Hale's Hift. P. C. 31, 409. See ante tit. 
Fre of Priſoners. 8 5 5 
| Subſequent juſtices have no power by the Stat. 1 Ed. 
6. c. J. to award execution of perſons condemned by 
fotmer judges; but if judgment hes not been paſſed on 
the offenders, the other juſtices may give judgment, 
and award execution, Sc. 2 Hawk. 27. Execution 
ought to be in the ſame county where the criminal was 
tried and convicted; except the record of the attainder 
be removed into B. R. which may award execution in the 
county where it fits. 3 I. 31, 211, 217. Where a 
perſon attainted hath been afterwards at large, if on the 
court's demanding why execution ſhould not be awarded 
againſt him, he denies he is the fame perſon, it ſhall be 
tried by a jury for that purpoſe, and then he is to be exe- 
cuted. ' 2 H. P. C. 463. | 

If upon a record removed, an outlawed perſon confels 
himſelf to be the fame perſon, execution {hall be had; 
but if he deny it, and the King's Attorney confeſſes he 
is not, he ſhall be diſcharged ; though if the Attorney- 
General take iſſue upon it, the ſame ſhall be tried. 2 
Hale's Hift. P. C. 402. If a perſon, when attainted, 
ſtands mute to a demand why execution ſhall not go 
againſt him, the ordinary execution (and not penance) 
ſhall be awarded. 2 Haw. 462. In caſe a man con- 
demned to die, come to life after he is hanged, as the 
. is not executed till he is dead, he ought to be 

ng up again. Finch 389. g 

if a woman quick wü child be condemned either for 
treaſon, or felony, ſhe may allege her being with child in 
order to get the execution reſpited, and thereupon the 
ſheriff, or marſhal ſhall be commanded to take her into a 
private room, and to impanel a jury of matrons to try and 
examine whether ſhe be quick with child or aot; and! 
they find her quick with child, the execution ſhall be re- 
ſpited till her delivery.. But it is agreed, that a woman 
cannot demand ſuch reſpite of execution by reaſon of her 
being quick with child more than once; and that ſhe 
can neither {ave herſelf by this means from pleading upoa 
her arraignment, nor from having judgment benden 
againſt her upon her conviction. Alſo it is ſaid. both bi 
Staundford and Cute, that a woman can have no advantas* 
from being found with child, unleſs ſhe be allo found 
quick with child. 2 Hawk. P. C. 462, 463, 46. 
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itor or felon is forfeited to the King 

The hal te = and he may diſpoſe of them as he 
eaſes, The execution of perſons under the age of diſ- 
cretion is uſually reſpited, in order to a pardon. 1 Hawk 
2. By the Stat. 25 Ges. 2. C. 37. Perſons convicted of 
murder are to be executed the day after ſentence, and 
their bodies delivered to ſurgeons to be anatomiſed. The 


judge may ſtay the ſentence, and appoint the body to be 


in chains or anatomiſed, but not buried. 

"EXECUTION OF STATUTES. The court of Star 
Chamber erected in the reign of King Hen. 7. was faid to be 
for the execution of Statutes, &c. Stat. 3 H. 7. c. 8. 

EXECUTIONE F ACIENDA, Is a writ commanding 
execution of a judgment, and diverſly uſed. . Orig. 

EXECUTIONE FACIENDA IN WITHERNAMI- 
UM, A writ that lies for taking his cattle, who hath con- 
veyed the cattle of another out of the county, ſo that ay 
ſheriff cannot replevy them. Reg, Orig. 82. 
. EXECUTE JUDICIL, Is a writ directed to the 
judge of an inferior court to do execution upon a judgment 
therein, or to return ſome reaſorable cauſe wherefore he 
delays the execution. F. M. B. 20. If execution be not 
done on the firſt writ, an ſhall iſſue, and a pluries with 
this clauſe, vel cau/am nobis Aue quare, Sc. And if up- 
on this writ execution is not done, or ſome reaſonable cauſe 
returned why it is delayed, the party ſhall have an attach- 
ment againſt him who ought to have done the execution, 
returnable in B. R. or C. B. New Nat. Br. 43. If the 
judgment be in a court of record, this writ ſhall be direct- 
ed to the juſtices of the court where the judgment was giv- 
en, and not unto the officer of the court; for if the officer 
will not execute the writs directed unto him, nor return 
them as he ought, the judges of the court may amerce him. 
Bid. One may have a writ de executione judicii out of the 
Chancery to execute a judgment in an inferior court, al- 
though a writ of error be brought to remove. the record, 
and reverſe the judgment; if he that brings the writ of er- 
ror do not take care to have the record tranſcribed, and the 
writ of error returned up in due time. 1 Lill. Abr. 562. 

EXECUTIVE POWER. The ſupreme executive pow- 


er of theſe kingdoms is veſted by our laws in a ſingle per- 


ſon, the King, or Queen, for the time being. Black. Cum. 
1 J. 190, Sc. 5 

The executive power, in this ſtate, hath a right to a 
ir N in parliament, i. e. to refuſe aſſent to any acts 
offered, or otherwiſe the other two branches of the legiſ- 
lative power would, or might, become deſpotic. See 
Monteſquieu's La Eſprit des Lex Liv. XII. chap. 6. De ha 
Conftitution d Angleterre. d 

EXECUTOR, (Lat.) Is one that is appointed by a 
man's laſt will and teſtament, to have the execution there- 
of after his deceaſe, and the diſpoſing of all the teſtator's 
ſubſtance according to the tenor of the will: he is as much 
as beres defignatus or teſtamentarius in the Civil law, as to 
debts, goods and chattels of his teſtator. Terms de Ley. 

Herein is to be conſidered, 


I. The different kinds of executors, &c. _ 

Il. ho may make executors, as alſo who may be appointed 
executor, and in what manner. 

III. Of the probate of willi, with the power, interefl, and 
xr; of executors, ; 
H actions by, and againſt executors, and therein of 

devaſtavit. 4 | 


I. Of the different kinds of executors, ce. 
Under this head might be conſidered, adminiſtrations 
_ the minority of an infant executor, and admini- 
rations de bonts non; but for theſe ſee title Adminifrator. It 
will ſuffice in this place to treat of executor de ſon tort. An 
EXECUTOR DE SON TORT, Or executor of his 
own wrong, Is he that takes upon him the office of an ex- 
ccutor by intruſion, not being ſo conſtituted by the teſta- 
or; or for want thereof, appointed by the ordinary to ad- 
miniſter, 2 7 166. If an executor of his own wrong takes 


upon himſeſf the office of an executor without a lawful au- * 


thority, he is chargeable to the rightful executor, and to all 
creditors of the teſtator, and likewiſe to the legatees, ſo 
N goods amount unto which he wrongfully poſſeſſed: 


ch an executor is made by any act of acquiſition, 


| tain goods for his own debt. 5 


E- ZZ 


8 or poſſeſſing himſelf of any of the eſtate of 


goods of the deceaſed; but not by acts of neceſſity, piety 
or Charity. 2 Nelſ. Abr. 793. Where a perſon gets the 
goods of the inteſtate into his hands, he is chargeable for 
them as executor de ſon tort, until he gives ſatisfaction for 
them to the true adminiſtrator; or ſatisfies the true debts 
of the inteſtate to the value. Cro. Eliæ 88. And ſuch a 
one cannot retain for his own debt, againſt another credi- 
tor. 5 Rep. 31. And by ſtatute, perſons obtaining any 
goods or debts of an inteſtate by fraud, or procuring ad- 
miniſtration to be granted to a ſtranger. &c. are charge- 
able as executors in theit own wrong, to the value of the 
goods or debts, e And executors and adminiſtrators 
of executors in their own wrong, ſhall be liable to pay the 
debts of the teſtator; in like manner as their teſtator or 
inteſtate. 43 Eliz. cap. 8. 30 Car. 2. cap. 7. 

If a man, who is neither executor nor adminiſtrator, acts 
as executor, as when he takes into his hands the goods of 
the deceaſed for his own uſe, or alters the property by ſale, 
Se. or delivers goods of the deceaſed to creditors or le- 
gatees, receives any debt due to the inteſtate, Sc. he is 
executor in his own wrong, and ſhall anſwer as far as he acts. 
5 Rep. 31, 32. 8 Rep. 125. 9 Rep. 39. Tho every 
jam. La the goods of the deceaſed is not enough to make 
one chargeable; as if a perſon take away his own goods in 
the houſe of the deceaſed, or uſe ſome of the deceaſed's 
goods in the neceſſary occaſions of his family; bury the 
deceaſed, and ſell ſome of the goods for that purpoſe; or 
if he take them by the delivery of another, &c. Dyer 
166, 167. Noy's Max. 102. | 

When there is a rightful executor, and a ſtranger poſ- 
ſeſſes himſelf of the teſtator's goods, without doing any 
further act as executor, he is not an executor de ſon tort, 
but a treſpaſſer : but where there is neither an executor or 
adminiſtrator, it is otherwiſe ; for there the creditors have 
no perſon againſt whom they may bring any action but him 
who hath poſſeſſed himſelf of the goods. Dyer 105. Rell, 
Abr. 918. See 5 Rep .82. An executor of his own wrong 
may be ſued as executor; and he ſhall be ſued for legacies, 
as well as a rightful executor. Ney 13. Tho' an execu- 
tor de ſon tort cannot maintain any ſuit or action becauſe 
he cannot produce any will to juſtify it: and he will be ſe- 
verely puniſhed for a falſe — for in ſuch caſe the exe- 
cution ſhall be awarded for the whole debt, though he 
meddled with a thing of very ſmall value. Noy 69. 

Debt was brought againſt an executor of his own wrong, 
who pleaded that he never was executor, nor adminiſtered 
as ſuch; it was held, not to be material whether he had 
aſſets or no, but to you that he had adminiſtered any 
thing was enough; for this would make him chargeable 
with the debt: but if he had not pleaded falſly, he would 
have been liable for no more than the value of the goods of 
the deceaſed, Style 120. If a plaintiff alledges that the 
defendant adminiſtered of his own wrong, and the defen- 
dant demurs, it js a confeſſion of it to be true; and then 
the action may be brought againſt the defendant as execu- 
tor de ſon tort. 5 Mad. 136. 1 Salk. 298. An executor 
of his own wrong poſleſſes himſelf of goods, and afterwards 
adminiſtration is granted him he may by virtue thereof re- 
Rep. 30. And where a 
man took poſſeſſion of an inteſtate's goods wrongfully, and 
ſold them to another, and then took out adminiſtration, it 
was adjudged that the fale was good by relation. Moor 
126. But where an executor de ſon tort delivered goods to 
one to whom adminiſtration was afterwards granted, it was 
held that if the adminiſtration had been granted to himſelf, 
it would not have purged the tort, much leſs where granted 
to another; for he having once made himſelf liable to an 
action as executor de ſon tort, he ſhall never after diſcharge 
himſelf by matter ex poſt facto. Hob. 49 An executor 
de ſon tort ſhall be allowed in equity, all ſuch payments 
gp a rightful executor ought to have paid. 2 Chanc. 
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II. Ibo may make executors, and who may be appointed 

an executor, and in what manner. 4 

A man attainted of felony cannot make executors; 

becauſe he hath forfeited all that he had: but a perſon 

outlawed may make executors ; ſo may an excommunicate 
41 2 8 perſon, 


r 
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on, Se. 1 Leon. 326. Cre. Eliz. 517. All per- 
I making a will, are capable of being exe- 
And a woman covert may be an exe- 
cutor, and do any lawful act which another executor may 
do; but ſhe may not damage her huſband thereby, by aſ- 
ſenting to a legacy before debts are paid, Sc. 5 Rep. 
27. A feme covert executrix cannot releaſe a debt of her 
teſtator's, or give away the goods ſhe hath as executrix, 
without the huſband ; but the huſband may do it, and 
yet the goods which the wife hath as executrix are not di- 
veſted out of her, as her own goods are; nor if ſhe dies, 
ſhall they go to the huſband, but to her executors, or the 
next of kin, being adminiſtrator of her teſtator. C 
Exec. c. 179. Huſband and wife muſt be named in actions 
broughts for goods which the wife is intitled to as execu- 
trix. bid. A woman may be executrix to her huſband, 
and the huſband executor to his wife; and by this means 
he may recover all the debts due to her before marriage, 
Sc. Fitz. Executor 24, 47, 87. An infant may be an 
executor ; though he cannot act till he is ſeverfteen years 
of age; and till that time 33 durante _ 
etate is to be granted. 6 Rep. 67. 4 Inf. 335. It two 
are Ws 90 a We. under age, he of full age 


cutors. 3 Cre. 9 


may ſolely prove the will. 1 Lev. 181. 


A traitor, or felon, baſtard begotten in inceſt, or a no- 
torius uſurer, tis ſaid, may not be executor to another. 
Swinb. 222. A popiſh recuſant convict cannot be an exe- 
cutor. 9 Kep. 3). A mayor and commonalty may be 
executors, 1 Rell. Abr. 915. And if the King is made 
executor, he appoints others to take the execution of the 
will upon them, and to take account. 5 Rep. 29. Where 
executors are appointed, they may accept of, or refuſe the 
executorſhip ; but they may not refuſe after acceptance, 


nor on the other hand accept after refuſal. 9 Rep. 37. 


It ſeems agreed, that by our law, an alien, or one born 
out of the allegiance of our King, may be an executor or 
adminiſtrator ; alſo it hath been adjudged, that ſuch a one 
ſhall have adminiſtration of leafes as well as perſonal things, 
becauſe he hath them in auler droit, and not to his own 


uſe. Off of Ex. 17. 


But it has been long doubted, whether an alien enemy 
ſhould maintain an action as executor, for on the one 
hand it is ſaid, that by the policy of the law, alien ene- 
mies ſhall not be admitted to actions to recover effects, 
which may be carried out of the kingdom to weaken 
ourſelves and enrich the enemy, therefore publick utility 
muſt be preferred to private convenience; but on the 
other hand it is ſaid, that thoſe effects of the teſtator are 
not forfeited to the King by way of repriſal, becauſe they] ſame; for ſuch an executor's executor cannot prove the 
are not the alien enemy's, for he is to recover them for 
others; and if he allows ſuch alien enemies to poſſeſs the 
effects as well as an alien friend, he muſt allow them pow- 


er to recover, fince in that there is no difference, and b 


conſequence he muſt not be diſabled to ſue for them; if 
it were otherwiſe, it would be a prejudice to the King's 
| ſubjects, who could not recover their debts from the alien 
executor, by his not being able to get in the aſſets of the 


teſtator. Cro. Eliz. 683. Moor 431. Carter 49, 191. | of the other: and if the firſt executor refuſes or dies be 


Skin. 370. 


There are few or none, whb, by our law, are diſabled, 
on account 'of their crimes, from being executors; and 
therefore it hath been always holden, that perſons attaint- 
ed or outlawed may ſue as executors or adminiſtrators; 
becauſe they ſue in auter droit, and for the benefit of the 
party deceaſed. G. Lit. 128. Cro. Car. 8, 9. 1 Roll. 


Abr. 914. 1 Vern. 184. 


But an excommunicated perſon cannot be an executor 
or adminiſtrator, for by the excommunication he is ex- 
cluded from the body of the church, and is incapable to 
lay out the goods of the deceaſed to pious uſes. O. Lit. 


134. Swinb. 349. Godolph. 8 5. 


It is laid down as a general rule, that if a creditor 
makes his debtor executor, it is an extinguiſhment of the 


. | takes place: and where one makes an executor as to pant 


An executor may be appointed either by expreſs words, 
or words that amount to a direct appointment; as if the 
teſtator declares by his will, that a certain perſon ſpal 
have his goads to pay debts, and otherwiſe diſpoſe of, 6; 
And executors may be made upon condition; for a fixed 
time; or ſome part of the eſtate. Mood s Inft. 320. A 
man that can make an executor, may either make one, 
two, three, or more his executors; and he may appoint 
one perſon his executor for one year, and another man for 
another year, Sc. If he make a will, and appoint an ex. 
ecutor for ſeven years; after that the ordinary may grant 
:dminiftration of the goods; ſo till the power of executot 


of his eſtate, he ſhall die inteſtate as to the reſidue. 4 Shep 
Abr. 66, 67, 68. If there is no executor, there is pro- 
perly no will; and where there is no will, there can he 
. executor: but this is underſtood of goods; for where 

nds in fee are deviſed, this is good, tho' no executot be 
named : executors having nothing to do with land, which 
is not teſtamentary but by act of parliament. Ofic. Exe. 
3, 4. Finch. 167. 


III. Of the probate of wills, with the power, interefl, and 
Auty of executors. | 


When a will with executors is made, the ordinary may 
ſend out proceſs againſt the executors to come in and 
prove it; and if they do not come in, they are to be ex- 
communicated ; but if they come in, and refuſe to take 
upon them the execution of the will, then the ordina 
is to commit adminiſtration: and the refuſal muſt be 
ſome act regiſtered in the Spiritual Court, Offic. Exec. 
an executor hath adminiſtered, he cannot refuſe; but the 
ordinary is to compel him to take upon him the executor- 
ſhip. Offic. . Exec. 38. Executors cannot refuſe for a 
time, but for ever; but they may have time to adviſe up- 
on it, and the ordinary is to grant letters ad coll pendun, 
not adminiſtration, Co. Eliz. 92. See Dyer. 160. 

If there are many executors of a will, and one of them 
only proves the will, and takes upon him the executor- 
ſhip, it is ſufficient for all of them; but the reſt after may 
join with him, and intermeddle with the teſtator's eſtate: 
but if they all of them refuſe the executorſhip, none of 
them will ever afterwards be admitted to prove the will; 
the ordinary in this caſe grants adminiſtration with the will 
annexed, and the teſtator is in law adjudged to die inteſ- 
tate, and without executor. 9 Rep. 37. 1 Rep. 114. 
Perk. 485. If an executor dies before probate, it is the 


will, becauſe he is not named therein, and no one can 
prove a will but he who is named executor in it; but if 
the firſt executor had proved the will, then his executor 
might have been executor to the firſt teſtator, there requit- 
ing no new probate. 1 Salk. 299. 

An executor of an executor may be executor to the firſt 
teſtator ; but he may take upon kim the executorſhip of 
his own teſtator, and refuſe to intermeddle with the eſtate 


fore probate, his executor ſhall not adminiſter to the firſt 
teſtator : nor can an executor of an adminiſtrator take 
adminiſtration of the goods: of his inteſtate. Dyer 372. 
A teſtator having thought the executor appointed a proper 
perſon to be intruſted with his affairs, the ordinary cannot 
adjudge him diſabled or incapax ; but a mandamus ſhall 
iſſue from B. R. for the ordinary to grant probate of the 
will, and admit the executor, if he refuſe him : neither 
can the ordinary inſiſt upon ſecurity from the executo!, 
1 teſtator. hath thought him able and qualified. 
299. 3 
And altho' an executor becomes bankrupt, yet tis ſaid 
the ordinary cannot grant adminiſtration to another: but 
if an executor become non compos, the Spiritual Court may 
commit adminiſtration for this natural diſability. 1 


debt, for he cannot ſue himſelf. 1 Roll. Abr. 920-1, 5 209. If an executor takes goods of the reſtator's, and 
7 


Cp. 30. Offic. of Ex. 30. Codolpb. 113. 


But if a perſon dies inteſtate, and the ordinary commits 


converts them to his own uſe; or if he either receive, ot pij 
debts of the teſtator, or give bond for payment 


adminiſtration to a debtor, the debt is not thereby extin- ' acquittances for them, or demand the teſtator's 3 
guiſhed, for he comes into the adminiſtration by the act | executor; or give away the goods of the teſtator, Sc. th 1 
are an adminiſtration, ſo that he cannot afterwards que" 
the executorſhip : and it has been held, that if the _ 


136. 1 Salk. 306. Offi. of Ex. 31. 


of law, whereas the other is the act of the party. 5 O. 


6 “ 


119. 2 Roll. Rep. 6. Co. Jac. 463-4. 


Court, it may be ſuch an irregularity as will be ſufficient 


at the time of his death, in an 
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of che teſtator take 2 apparel than is neceſſary, it is an 
dminiſtration. Offc. Exec. 39. At | 

— is a conteſt about a will, or when 
the right of adminiftration comes in queſtion, to enter a 
caveat in the Spiritual Court, which by their law 1s ſaid to 
ſtand in force 2 three months. Godolph. 258. Golaſb. 


it is ſaid, that our law takes no notice of a caveat, 
5 we it is but a mere cautionary act done by a ſtranger, 
to prevent the ordinary from doing wrong, and that 
therefore if adminiſtration be granted pending a Caveat, 
this is valid in our law, tho by the law in the Spiritual 


to repeal it. 1 Roll. Rep. 191. Cro. Jac. 463. 2 Roll. 
As to their intereft and power. oh 
and chattels which belonged to the teſtator 
All goods pr * work, come | 
| ecutor as aſſets, and make him chargeable to } 
= legatees ; and debts, &c. recovered by the 
executor, by action after the death of the teſtator, are to 
be accounted as aflets, but not before recovered. 6 Rep. 
47. 1 f. 374. If an executor never recover, or get in 
1 debt, he ſhall never be charged, provided he hath uſed 
his utmoſt endeavours to recover it, and cannot do it. 1 
Rep. 98. And where an executorſhip is controverted in 
the Spiritual Court by another executor who ſets up ano- 
ther will; an injunction may be granted to the teſtator's 
debtors not to pay any money till the title to the executor- 
ſhip is ſettled. Chance. Rep. | 
| 1 he chattels real and _ of the teſtator coming to 
the executor, are leaſes for years, rent due, corn growing 
and cut, graſs cut and ſevered, Sc. cattle, money, plate, 
houſhold goods, &c. Co. Lit. 118. Dyer 130, 537. 
An executor having a leaſe for years of land in right of 
the deceaſed, if he purchaſe the whereby the leaſe is 
extinct; yet this leaſe ſhall continue to be aſſets, as to 
the creditors and legatees. 1 Rep. 87. Bre. Leaſe 63. 
Though a plantation be an eſtate of inheritance, yet being 
in a foreign country, it is a chattel in the hands of execu- 
tors to pay debts. 1 Vent. 358. The executor is not only in- 
titled to all perſonal goods and chattels of the teſtator, of 
what nature ſoever they are; but they are alſo accounted to 
be in his poſſeſſion, though they are not actually fo; for 
he may maintain an action againſt any one who detains 
them from him: he is likewiſe intitled to things in action; 
as right of execution on a judgment, bond, ſtatute, Sc. 
Alſo to money awarded on arbitration, where the party 
dies before the day, &c. 1 Inſt. 209. 2 Yew. 249. 1 
Daxv. Abr. 549. 225 W 
If goods of the teſtator are kept from the executor, he 
may ſue for them in the Spiritual Court, or at common 
law; and if one ſeiſed of a meſſuage in fee, &c. hath 
goods in the houſe, and makes a will and executors, and 
dies, the executors may enter into the houſe, and carry 
away the goods, Litt. 60. An executor may in con- 
venient time after the teſtator's death, enter into a houſe 
deſcended to the heir, for removing and carrying away 
the goods; ſo as the door be open, or the key be in the 
door. Offic. Exec. 8. He may take the goods and char- 
tels to himſelf, or give power to another to ſeize them for 
him. 9 Rep. 38. An executor with his own goods re- 
deems the goods of the teſtator; or Pays the teſtator's 
_ Sc. the goods of the teſtator ſhall, for ſo much, 
Changed into' | | | 
Gn — the proper ol exeCutor. Jak 
xecutors having their power wholly: by the will, may 
releaſe an action, 1 Fu r or 9 thing as — 
cutors before probate of the will, ſo as afterwards they 
prove it; except it be bringing actions for debts, &c. 
but to maintain theſe muſt ſhew the teſtament proved, 
2 the probate is to be: brought into court before the 
2 _— =D er wer, to gx Plowd. 277. N 
"ig . 917, . 'Here a 
ris that his lands pal be. = 


executors ſhall ſel} he ben ** 
the dbu fell the land, to whom it bel 


| 


hor u pay 
2 Leon: c. 276. Andiif lands 1 to 


executors to be ſold for of the teſtator's debts, 


bs ſold for payment of debts, his def 
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ſell, may do it without the others. 1 /nft. 113. By 
ſtatute 21 H. 8. c. 4. Bargains and ſales of lands, 
Sc. deviſed to be fold by executors, ſhall be as good, if 
made by ſuch of the executors only as take upon them 
the execution of the will, as if all the executors had 
joined in the ſale: if lands are thus deviſed to pay 
debts, a ſurviving executor may ſell them; but if the 
deviſe be, that the executors ſhall ſell the land, and not 
of the land to them to be ſold, here being oniy an autho- 
rity, not an intereſt, if one dies, the other cannot fell. x 
. 203. 

When lands are deviſed or diſpoſed for paying debts, 
goods in. the hands of an executor ſhall not be liable; 
though in caſe of an adminiſtrator it is otherwiſe. Ibid. 
Each executor hath the whole of the teſtator's goods and 
chattels, and each may fell or aſſign the whole: (but one 
of them cannot aſſign or releaſe his intereſt to the other, 
if he doth it will be void.) If one executor grant his part 
of the teſtator's goods, all paſſeth, and nothing is left 
in the other, each having the whole, and there are no 
parts or moieties between executors: yet one executor 
may demiſe or grant a moiety of the land, for the whole 
term, and fo may the other; and this way they may ſettle 
in friends truſted for them a moiety for each. Offic. Exec. 
c. g. N 


With regard to their duty. 
The duty and office of an executor is to bury the teſtator 
in a decent manner, according to his rank and quality, 
and with a due regard to the eſtate left after debts are ſa- 
tisfied: for whatever an executor lays out extravagantly in 
funeral charges, if there be not enough to pay debts, he 
muſt bear it at his own expence. Hood's Inſt. 225. The 
common ſum allowed for a funeral of an inſolvent is 405. 
But all reaſonable and neceſſary funeral charges muſt be 
allowed before debts and legacies. 1 Noll. Abr. 926. The 
executor is to make an inventory of all the goods and chat- 
tels of the deceaſed, with their value, and of all debts due 
to the teſtator ; and this inventory ought to be made and 
appraiſed in the preſence of the executor, by two or more of 
the creditors, or two next of kin to the teſtator; or in 
their default, by two or more of the neighbours or friends 
of the deceaſed : and then the executor muſt deliver the 
ſame upon oath to the ordinary. Doct. & Stud. c. 10. 21 


„ 


The inventory ſhews the _—_ of the executor, and his 
account muſt be his diſcharge, for ſo much as he can prove 
to be laid out in the payments for funeral charges, making 
the inventory, probate of the will; debts and legacies: 
this account will diſcharge him of all ſuits in the Spiritual 
Court; but will not diſcharge him of ſuits at the common 
law, for there each particular muſt be again proved. 
Word. 328. An executor is to paſs his account before the 
ordinary, for the goods and chattels of the teſtator; but 
"4 ordinary may not call executors to account ex officio. g 
39. | *% 
By ſtatute no executor or adminiſtrator ſhall be cited 
into any Eccleſiaſtical Court to render an account, other- 
wiſe than of inventary, unleſs at the inſtance of a 
creditor, Sc. 1 Jac. 1. c. 17. It has been held, an 
executor is bound to account; and the ordinary muſt take 
the executors account, when he is ſummoned by any cre- 
ditor, and cannot hold plea of it, becauſe tis made upon 
oath : but if a legatee comes, he may unravel the account, 
though if the executor will pay him his legacy, then he 
cannot compel him to exhibit an inventory or to account, 
he having the end of his ſuit. 2 Inf. 600. Raym. 407. 
Hill. 6 Ann. RE 8 12 
The executor is to prove the will before the ordinary in 
common form, by his own oath, or by witneſſes, if - 
quired by thoſe who have a right to queſtion it; and be- 
ing exhibited in the regiſter's office of the Eccleſiaſtical 
Court, a copy in parchment is delivered' the executor under 
the ordinary's ſeal, which 'is called the probate. Perk. 
486. 9 Rep. 37. 2 Inf. 488. One may prove a will 
ore the ordinary, which contains goods and lands; 
though formerly a prohibition was granted as to the lands: 
and a will of freehold land is to be proved by witneſſes 
in the Chancery. 1 Vent. 207, 6 Rep. 23. The prov- 


le executors that act in the -executorſhip, or that will 


ing ofthe will is neceſſary for goods and chattels, to give 
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the executor power to bring actions, and confirm the acts 
he did as executor before: when this is done, the executor 
is to pay all the teſtator's debts before any legacies, For 
the order of paying them, ſee Adminiſtrator, Alſo 1 Roll. 
Ar. 927. Plowd. 543. See Jenk. Cent. 274. And if 
the executor pays the debts in any other order, he is liable 
to the payment of the debts of a higher degree, though 
out of his own eftate. Do#?. & Stud. c. 10. The execu- 
tor, &c. paying debts on contract. ſhall not be relieved 
againſt a bond-debt, although he had no manner of notice 
of it; for this would be to alter the courſe of the law. 
Preced. Chanc. 534. An executor is allowed to retain his 
own debt in * « vn to others of equal degree. Preced. 
Chanc. 179. Noy Max. 104. 3 Leon. cap. 364. If no 
ſuit is begun againſt the executor, he may pay the whole 
debt to any one creditor in equal degree, though there be 
nothing left to pay another any part of his debt. Hood's 
Infl. An executor pays a debt upon bond before a ſtatute 
broken, and afterwards the ſtatute is broken, the pay- 
ment of the debt upon bond is a good plea againſt 
ſtatute. Cyo. Fac. 9. Pending a bill in equity againſt an 
executor, he may pay any other debt of a higher nature, 
or of as high a nature, where he has legal aſſets : but where 
there is a final decree againſt an executor, if he pays a 
bond, it is a miſpayment; for a decree is in nature of a 
judgment. 2 Salk. 507. 
© If there be ſeveral debts due on ſeveral bonds from the 
teſtator, his executor may pay which bond debt he pleaſes, 
except an action of debt is actually commenced againſt 
him upon one of thoſe bonds; and in ſuch caſe, if pending 
an action, another bond-creditor brings another action 
againſt him, before judgment, obtained by either of them, 
he may prefer which he will by confeſſing a judgment to 
one and paying him, which judgment he may plead in bar 
to the other action. Vaugb. 89. See Sid. 217. 
Executors ſometimes confeſs judgment preſently to a 
friend for his debt, for they are not bound to ſtand ſuit ; 
and plead dilatory pleas to a ſtranger's debt, that the 
friend may be firſt paid upon the execution : and execu- 
tors may give precedence as _w_ pleaſe before execution : 


but if judgment for 1001. is ſuffered, and the plaintiff / 


compounds for 601. the judgment for the whole ſum ſhall 
not be allowed to keep off other creditors. 8 Rep. 133. 
In action of debt againſt an executor, he may plead a 
judgment obtained againſt him by another, ultra quod he 
hath not aſſets, which judgment is in force; though judg- 
ments are not to be kept on foot by fraud. Sid. 230. 1 
Vent. 76. On a Sci. fac. againft an executor, he cannot 
plead fully adminiſtred, but muſt plead ſpecially that no 
goods of the teſtator came to his hands, whereby he might 
diſcharge the debt; for he may have fully adminiſtred, and 
yet be liable to the debt, where goods of the teſtator's 
afterwards come to his hands. 1 Lill. 568, Cro. Eliz. 
575. In Scire facias againſt executors, upon a judgment 
againſt their teſtator, they pleaded Plene Adminiſtravit, 
by paying debts upon bonds ante Notitiam It was adjudg- 
ed no plea, for at their peril they ought to take notice of 
debts upon record, and firſt pay them; and though the 
recovery be in another county than that where the teſtator 
lived: but where an action is brought againſt executors in 
another county than where they live, and they not know- 
ng thereof, pay debts upon ſpecialty, it is good. Co. 
Eliz. 793. Where day of payment is paſt, the penalty of 
a bond is the ſum due at law, but where the day of pay- 
ment is not come the ſum in the condition is the debt, and 
the executor cannot cover the aſſets any further. The 
Bank of England v. Morrice Widow. Rep. Temp. Hard. 
Per Annaly. 224. | 

Af a ſurety pay the debt of his principal, who is dead, 
tis faid the executor is not liable at law to repay him, 
without a promiſe : but he is liable in equity. Sid. 89. 
3 Salk. 96. A bill may be exhibited in the Chancery 
againſt an executor, to diſcover the teſtator's perſonal 
eſtate ; and thereupon he ſhall be decreed to pay debts 
and legacies. Abr. Ca. Eg. 238. If a perſon being 
executor, and his teſtator greatly indebted, be deſirous to 
pay the aſſets as far as they will go, and that his payments 
may not be afterwards queſtioned, he may bring a bill in 
equity againſt all the teſtator's creditors, in order. that 
they may, if they will, conteſt each other's debts, and diſ- 
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Where there are only equitable aſſets, they muſt be 
equally paid amongſt all the creditors; for a debt 
judgment, and ſimple contract is in conſcience equal, 2 
Peer Williams 416. As to what are legal, and what equi. 
table aſſets, ſee Vin. Abr. title Payment. And it is held, 
that bonds, and other debts, ſhall be paid equally by 
executors, where a perſon has deviſed lands to them, to 
be ſold, for the payment of his debts. 1 Peer Vi 430 
A debt deviſed by the teſtator, is not to be paid by the 
debtor to the = but to the executor, who can give 
a ſufficient diie 

gatee if there be ſufficient aſſets. If an executor pays out 
the aſſets in legacies, and afterwards debts appear, of 
which he had no notice, which he is obliged to pay * 
executor by bill in Chancery may force the legatees to 
refund. Chan, Rep. 136, 149. One legatee paid ſhall 
refund againſt another, and againſt a creditor of the teſ- 
tator, that can charge the executor only in equity: but 
if an executor pays a debt upon ſimple contract, there 
ſhall be no refunding to a creditor of a higher nature. 2 
Vent. 360. 

Executors are not bound to pay a legacy, without 
ſecurity to refund. Chan. Rep. 149, 257. And if ſen- 
tence bs given for a legacy in the Eccleſiaſtical Court, 3 
prohibition lies, unleſs they take ſecurity to refund. 2 
Vent. 358, If an executor pays legacies, and ſeven years 
after covenant is broken, for which action is brought 
againſt the executor ; the court inclined that it was a 
Devaſtavit, and that the executor ought to have taken 
ſecurity for his indemnity upon payment of the legacies, 
Allen. 38. Though it has been adjudged, that a covenant 
is no duty till broken; and therefore ſince it is uncertain, 
whether it will be broken or not, it ſhall be preſumed it 
will not; and the legacies being a preſent duty ſhall be 
paid by the executor, notwithſtanding any covenant not 
actually broken. Style 37. 1 Nelf. Abr. 186. If one 
binds himſelf and his executors in an obligation, Cc. to 
perform a certain thing, and in his will gives divers le- 
gacies and dies, leaving goods only ſufficient to pay the 
r when forfeited; this obligation ſhall be no bar 
to the legacies, becauſe it is uncertain whether the ſame 
may ever be forfeited: though the executor may there- 
fore make a delivery upon condition, viz. to return the 
legacies if the obligation becomes forfeit, and the penalty 
be recovered. 1 Roll. Abr. 928. 2 Vent. 358. 

The executor is to pay the legacies, * the debts; 
and he may prefer a legacy to himſelf, if nothing remains 
to diſcharge the other legacies. Plowd. 545. Off. 
Exec. 204. But executors cannot in equity pay their own 
legacies firſt, where there is not enough to pay all of them; 
but ſhall have an equal proportion with the reſt of the le- 
gatees. Chanc. Rep. 354. An executor has election, 
where any chattel is given to him, to have and take in 
one right er the other, wiz. as executor, or legatee; 
which is to be made by a ſpecial taking or declaration, 
Sc. 10 Rep. 41. Phud. 519. Dyer 257. After the 
executor hath his own legacy, he may pay what legacies 
he pleaſes firſt; or pay each legatee a part in proporuon, 
if there be not enough to. pay one his whole legacy; 
and he is not bound to order, as he is in the payment 
debts due from the teſtator. 2 Vent. 358, 360. 

If there be a ſpecifick legacy given of any thing, 35 3 
horſe, ſilver cup, &c. it muſt be delivered before an) 
other legacy, provided there be aſſets. Offic. Exec. 31. 
And if there be enough to pay all the legacies, after 1 
debts are ſatisfied, the legacies ſhall all be paid; but 
there is not ſufficient to pay debts or more, the | 
muſt loſe their legacies: Plowg.' 526. See 1 Lil As 
579. Wood's Infl. 322. 4 Ann. in B. R. ; 

A teſtator made one executor who was no rr 
him, and __ him 50 J. And the next of kin — , 
a bill in Chancery for the Refiduum of the eſtate ; ad 
was determined that the executor ſhould not — 
reſidue, but the next; of kin to the teſtator: but 1 
executor had been nearly related to the teſtator, it m 
be otherwiſe; though in ſuch caſe, if there were ® 


relations in equal degree, poor and indigent, cu 
would give the reſidue among them. 3 Falk, 82. | 


pute who ought to be preferred in payment, 2 Pn 


e for it, and is anſwerable to the le. 
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6 next kindred according to the ſtatute of diſtributions. And 
l where two perſons were appointed executors, having le- 
: gacies given them; it was decreed in equity; .that the 
f Scecutors ſhould be only truſtees as to the reſidue of the 
, eſtate, after the legacies paid, which ſhould remain to 
y the teſtator's next of kin, Sc. 2. Vern. Rep. 361, 
0 . 
a * a caſe of the like nature, the ſurplus of the teſtator's 
e perſonal eſtate, has been adjudged to be in truſt for his 
e children, though they. had particular legacies. 1 ern. 
e 473. Abr. Caf. Eg. 244. Alſo a man by his will gave 
* legacies to relations, near the value of his eſtate, and 
of made a certain perſon executor, to whom he gave 
ie ſmall legacy, and deſired him to take the trouble of 
" the executorſhip ; after the making of which will, the | 
ll teſtator lived ten years, and acquired a conſiderable ad- 
1 Itional eſtate, and then died; on a bill brought by his 
a relations, againſt the executor, to have an account of 
* the perſonal eſtate, and the ſurplus diſtributed amongſt 
2 them; here the new acquired eſtate was decreed to go to 
the legatees, in proportion of each one's legacy. Preced. 
as Canc. 12. The ſurpluſage of an eſtate, given to pa 
— debts, Gc. after debts, legacies and portions paid, ha 
8 been ordered by the Court of Chancery to go to the heir. 
1 Chanc. Rep. 189. Overſeers of a will have nothing 
* to do with the execution of it, but are only to give 
ght advice to the executors; and if they will not do 
S 2 their duty, to complain of them to the ſpiritual court, 
1 IV. Of ations by and againſt executors and therein of De- 
al, vaſtauit. . 3 7 
dit For the goods of the teſtator, taken from them, or for 
| be treſpaſs upon the land, Sc. Executors may before the 
not will proved bring action of treſpaſs, detinue, Sc. And 
one if they (ell cattle, or other goods of the teſtator, before 
- 0 the will is proved, they may have actions for the money 
she. yable, before the ſame is proved: and an executor may 
the be ſued for the debts of the teſtator before probate of the 
bar will, if he be executor by his own act of adminiſtering, 
ame which makes him liable to actions. Offic. Exec. 35. It 
Nere- has been ruled, that an executor may commence an action 
| the before probate ; but he cannot declare upon it, without 
nalty producing in court the letters teſtamentary : he is not 
like an adminiſtrator, who hath no right till adminiſtra- 
ebts; tion committed ; for his right is the ſame before, as after 
Nains probate of the will, and. the not proving it, is only an im- 
Off. pediment to the action. 1 Salk. 303. | 
' OWN Executors may maintain action of trover for goods 
hem; converted in the life of the teſtator. Cro. Eliz. 37. 
ie le. Ard by the ſtatute, executors ſhall have a writ of ac- 
chion, count, and the like action and proceſs, as the teſtator 
ke * might have had. 13 Ed. 1. c. 23. The executors 
2 may bring actions for treſpaſs done to their teſtator, 
_ as for goods and chattels carried away in his life, and 
er d ſhall recover their damages in the ſame manner as he 
gacies ſhould have done. Stat, 4 Ed. 3. c. 3. Alſo executors 
. of executors ſhall have actions 4 debt, account, and of 
ac) # goods taken away of the firſt teſtator; and have execu- 
ent tion of ſtatutes, c. and ſhall anſwer to others, ſo far as 
A they recover goods of the firſt teſtator, as the firſt execuy 
55 25 tors. 25 Ed. 3. c. 5. 1 | 
e 2 The word executor is a word collective, and doth com- 
. 3 Fo prehend in it the executor of an executor; for he is ac- 
” ui countable for the firſt teſtator's goods, and is as it were 
| © executor for ſuch, goods as remain unadminiſtered by 
77 | executor. 1 Lill. Abr. 568. Formerly, if an 
U. cxecutor waſted goods and left an executor, and died 
bon i Sau, allets, his executor ſhould, not be chargeable, 
-ibited now it ft mas a perſonal tort. 2 Lev. 120. But 
and it E 8 the ſtatute 30 Car. 2. cap. 7; 
re the Dr. Petal by 4. & 5 MM. c. 24. And ſee Com. 
if the dus tu 276. (J. 3.) (The law ſubjefts the execu- 
os MN r dete cry and cg, which ke had 
_ to be the fetter; kor which reaſon the executor is aid 
equi Mr i5ator's aſſignee, and to repreſent the perſon ol. 
Ky to the tue, but for perſonal; wrongs done by the teſtator 
OR me perſon, or goods, Sc. of another, the executor doth 
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deviſe of the ſurplus eſtate, that ſhall generally go to the 


be an expreſs legacy given to an executor, and no 


1 


not repreſent him; becauſe perſonal actions die with the 


perſon. 1 If. 209. 9 Rep. 89. 8 1 
Nothing can be debt in the executor, which was not 
debt in the teſtator. Co. lx. 232. A promiſe to pay 
to an executor, when the teſtator is not named, is not 
good. Cro. ng 570. But a teſtator may bind his ex- 
ecutors as to his goods, though he himſelf is not bound, 
Lid. And an executor may recover a duty due to the teſ- 
tator, though he be not named. Dyer 14. Action lies 
againſt an executor upon a collateral promiſe made and 
broke by the teſtator. Cro. Jac. 663. The teſtator's 
Aſſumpfit to do any collateral thing, as to build an 
houſe, Sc. which is not a debt, binds executors. Jenk. 
| Cent. 290, 336. Aſſumpfs lies upon a contract of 
the teſtator; and the reaſon is the ſame upon a pro- 
miſe, where the teſtator had a valuable conſideration. 
Palm. 329. Though a debt upon a ſimple contract of 
the teſtator, cannot be recovered of the executor by action 


of debt; yet it may by Aſſumpſit. 1 Lev. 200. 9 Rep. 
— 


If two perſons are jointly bound, and one of them dies, 
the ſurvivor only ſhall be charged, and not the other's 
executor. Paſch. 16 Car. 2. Alſo. when there are two 
executors, if one of them dies, action is to be brought 
againſt the ſurviving executor, and not the executor of the 
deceaſed : but in equity, the teſtator's goods are liable in 
whoſeſoever's hands they are. 1 Leon. 304. Chanc. Rep. 
57. Bills in equity for debts without ſpecialty, have 
been allowed to be brought againſt executors, with an 
averment that they had aſſets; and no difference has been 
made where the party ſeeks for relief either before or after 
a judgment given againſt him at law. Mor 566. * 
Aſſets ſhall be always intended, till the executors alledge 
the want of them in excuſe. 9 Rep. 90, 94. If an ob- 
ligee makes the obligor executor, this is a releaſe in law 
of the debt ; but it ſhall be aſſets in his hands; if there 
be no afſets beſide to pay other creditors. 8 Rep. 136. 
2 Roll. Abr. 920. When an obligor is made executor by 
the obligee, by adminiſtering ſome of the goods, he hath 
accepted the executorſhip, and 'tis that which makes the 
releaſe; becauſe by being executor he is the perſon who _ 
is to receive the'money due on the bond, and he is like- 
wiſe the,perſon to pay it; and the rule is, that where the 
ſame band is to receive and pay, that amounts to an extinguiſh 
ment. 1 Salk. 305. | | ; 
But a perſon who owed the teſtator 4001. was made 
executor, where debts, legacies, and a reſiduary eſtate 
were deviſed; and though it was inſiſted that the debt was 
diſcharged by the debtor's being made executor, and that 
there was ſufficient to pay the debts and legacies, yet it was 
decreed in equity againſt the executor, that he ſhould pay 
the 4001. to the reſiduary legatee. 1 Chanc. Rep. 292. It 
has been adjudged, that an obligee making the wife of an 
obligor executrix, had ſuſpended the action on the bond fo. 
long as the executorſhip continued; and that a perſonal ac- 
tion being ſuſpended by the act of the party himſelf, is quite 
extinguiſhed : this was in a caſe where the teſtator deviſed 
all his goods to the wife of the obligor, and made her ſole 
executrix. Mor 855. Hutt. 128. If an obligee is made 
executor by the obligor, the debt is not releaſed, but the 
obligee. may ſtill ſue for the debt, unleſs he adminiſters, 
when if he ſues he muſt ſue himſelf, which cannot be, and 
in this caſe he may. retain the goods of the obligor teſtator 
in ſatisfaction of his debt. 2 Lev. 73. 2 Nelſ. Abr. 785. 
And if there he no aſſets, the obligee executor may ſue the 
heir of the obligor teſtator in action of debt upon his bond. 
1 'Salk. 304. 1 Lill. Abr. 575. 925 
If an executor releaſes all actiohs, ſuits: and demands, 
it extends only to demands in his own right, not ſuch as 
he hath as executor. Show 153; And where an execu- 
tor grants omnia bona ſua, though ſome are of opinion that 
the goods which he hath as executor will paſs; yet others 
hold the contrary. Ney 106. 4 Leon. 70. An executor 
ſhall be charged with rent in the det inet, if he hath aſſets; 
and if he continues the poſſeſſion, he ſhall be charged in 
the debet and detinet, in reſpect of the perception of the 
profits, whether he hath aſſets or not. 1 Lev. 127. 
But an executor is not ſuabhle in the debet and detinet for 
part, and in the detinet for the other part; becauſe they 
requi - ſeveral judgments, wiz. De bonis propriis for tlie 
deber 


deber and detinet, and de bonis teflatoris for the detinet. 3 
' Lev. 74. See title Debet and Detmet. 

If an executor has a term, and the rent reſerved is more 
than the value of the premiſes, in action brought againſt 
him for it in the debet and detinet, he may plead the 
ſpecial matter, viz. That he hath no aſſets, and that 
the land is of leſs value than the rent, and demand judg- 
ment if he ought not to be charged in the detinet tanium : 
and he cannot waive the leaſe; without renouncing the 
whole  executorſhip. 1 Salk. 297. It hath been held, 
that if an executor alters the property of things from the 
teftator to himſelf, by paying a debt to the value; or by 
paying the rent of a leaſe, and receiving the profits, or 
part of the profits equal to the rent, the things and 
profits received are his own. Dyer 187, 885. 5 Rep. 


31. | 
One executor cannot regularly ſue another at law; but 


he may have relief in equity: In the eye of the law | fir 


all are but as one executor ; and moſt acts done by, or to 
any of them, are eſteemed acts done by, or to all of them. 
1 Roll. Abr. 918. If where one executor is ſued, he plead 
that there is another executor, he ought to ſhew that he 
- hath adminiſtered. 1 Lev. 161. And he only that ad- 
miniſters is to be ſued in actions againſt executors; but 
actions brought by executors are to be in the name gf all 
of them, though ſome do not take upon them the execu- 
torſhip. 1 Koll. 924. Jenk. Cent. 106, 107. If any 
executor refuſes to join in an action, with his co-execu- 
tors, he muſt be ſummoned and ſevered. 

An executor is not diſabled by outlawry, to ſue for the 
debts of the teſtator. Special bail is not required of exe- 
cutors, Sc. in any action brought for the teſtator's debt: 
and executors, or adminiſtrators are not liable to coſts. i. e. 
Where they ſue in right of the teſtator. Hut. 69. Cre. 
Eliz. 503. Nel. 168. Dal. 96. Bend. pl. 28. 2 Roll. 
87. Com. Dig. 2 V. 439. | 

If an executor brings a writ of error, though the judg- 
ment is affirmed, he ſhall not pay any coſts; becauſe as 
he is executor, it is in auter droit, alſo an executor ſhall 
not put in bail on a writ of error, cauſa ſupra. Mich. 
5 NM. & M. Executors are excuſed from paying coſts, 
as being preſumed to have no knowledge of the affairs of 
the teſtator; and therefore they ſhall pay coſts for not 
going on to trial, or where the cauſe 2 ariſes to 
the executor. himſelf, Sc. 1 Salk. 207. 3 Salk. 106. 
No action ſhall charge an executor to anſwer damages 
out of his own eſtate, upon any promiſe to another, unlefs 
there be ſome writing thereof ſigned by the party to be 
charged therewith. . 29 Car. 2. c. 3. | 
On any judgment after verdict, had by or in the name 
of an executor, or adminiſtrator ;- an adminiſtrator de 
bonis non may ſue forth a Scire facias, and take execution 
upon ſuch judgment. Stat. 17 Car. 2. c. 8. Before this 
ſtatute it was not ſo; where an executor, Sc. died, for 
Want of privity, the adminiſtrator was to begin again 
2 Nelſ. Abr. 789. If an executor makes himſelf a 
ſtranger to the will of the teſtator, or pleads Ne wngques 
executor, or any falſe plea, and it is found againſt him, 
judgment ſhall be de bonts -proprits : in other caſes, de 
bouts teflatoris. Cro. Fac. 44). If on a Scire factas againſt 
an executor, the ſheriff return a Devaſtavit; the plaintiff 
ſhall have judgment and execution de bonts propriis of the 
: defendant: and if nulla bona be returned, he may have 
either a Capias Satisfaceind. or an Elegit. 2 Nel, 19 1 
Dyer 185. But one executor ſhall not be charged with 
a Devaſiauit made by his companion; for the act of one 
ſhall charge the other no further than the goods of the 
teſtator in his hands athount to. Cro. 'Zliz. 318. If an 
executor does any waſte, or miſemploys the eſtate of the 
deceaſed, or doth any thing by negligence 'or fraud, 
Fc. it is a Devaſtavit, and he ſhall be charged for ſo 
much out of his own goods. 8 Rep. 133. And a new 
executor may have an action againſt a former executor, 
who waſted the goods of the deceaſed; or the old one 
may remain chargeable to creditors, Sc. Hob; 266. 
If an executor takes an obligation in his own name, 
for a debt due by ſimple contract to the teſtator, this 
ſhall charge him as much as if he had received the 
money; for the new ſecurity hath extinguiſhed: the old 


, 


right, 
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and is quaſi a payment to him. Of of F, 
Zelu. 10. 2 — 1 0 l „ le 2 y by 

So if the executor ſues à perſon by trover and cony,,. 
fion, in which he has a right to recover; and aftery,,,, 
he and the defendant come to an agreement, that |, 
ſhall pay the executor ſuch a ſum at a future day, ad 
the party fails, this is a Devaſtavit; and he ſhall any, 
ad #7 wi 2 Lev. 189. 2. Jon. 88. S. C. 1 Very, 
474. S. C. ; 

71 is a Devaſtavit to permit intereſt to run in arrear, 114 
then ſuffer judgment for it; and want of aſſets to pay þy. 
fore the incurring of it by the adminiſtrator ſhall not be in- 
tended unleſs it be expreſsly pleaded. 2 Lev. go. jj 
23 C 24 Car. 2. B. R. Seaman v. Dee. 

An executor in caſe of a Devaſtavit is in nature of | 
truſtee of an eſtate.- Chanc. Caſes 304. Mich. 29 Cyr 2. 
in Yanacre's caſe. See more of Executars, under Admin. 
ators, Aſſets, Joint Executors, Wills, &c. 
EXECUTORY, Is where an eſtate in fee created 
deed or fine, is to be afterwards executed by entry, livery 
writ, Sr. And leaſes for years, rents, annuities, con. 
ditions, Sc. are called inheritances executory. Ind, 
Inſt. 293. Eftates executed are when they pals preſeun 
to the perſon to whom conveyed, without any after-ad. 
2 Inſt. 513. 

EXECUTORY DEVISE, Is ſaid to be where a future 
intereſt is deviſed, that veſts not at the death of the teſta- 
tor, but depends on ſome contingency which muſt happen 
before it can veſt. 1 Eg. Caf. Abr. 186. 

Theſe executory deviſes may be, 

I. Of lands of inheritance. 

II. Of terms for years. 


I. Witb reſpect to the former. 


If a particular eſtate is limited, and the inheritance 
paſſes out of the donor, this is a contingent remainder; 
but where the fee by a deviſe is veſted in any perſon, 
and to be veſted in another upon contingency, this is an 
executory deviſe : and in all caſes of executory deviles, the 
eſtates deſcend until the contingencies happen. Rayn. 
28. 1 Lutw. 198. Where a contingent eſtate limited, 
depends upon a freehold, which is capable of ſupporting 
a remainder, it ſhall never be conſtrued an executory de- 
viſe, but a remainder. And fo it is, if rhe eſtate be 
limited by words in præigenti, as when a perſon deviles his 
lands to the heirs of A. B. who is living, Sc. Though 
if the ſame were to the heir of A. after his death, it 
would be as good as an executoyy deviſe. 2 Suund. 380. 
4 Med. 255. | —_ 

One by will deviſes land to his mother for life, 2nd 
after her death, to his brother in fee ; provided, that if 
his wife, being then enfient, be delivered of a fon, then 
the lands to remain to him in fee, and dies, and the ſon 
is born; in this cafe it was held, that the fee of th: 
brother ſhall ceaſe, and veſt in the ſon, by way of execu. 
tory deviſe, on the happening of - the contingency ; and 
here ſuch fee eſtate enures as a new original deviſe to 
take effect when the firſt fails, Dyer 33, 127. Cn. Ju. 
592: A remainder of a fee may not be limited by wr 
rules of law. after a fee fimple ; for when a man ha 
parted with his whole eſtate, there cannot remain an) 
thing for him to diſpoſe of: but of late times a diſtinction 
hath been made between an abſolute fee-ſimple and 2 
fee-fimple which depends upon a contingency, or 15 © 
ditionally limited; eſpecially where ſuch a contingenc) 
may happen in the courſe of a few years, or of one ol 
two lives; and where ſuch 'a remainder is limited bY 
will, it is called an executory * deviſe. 2 Ne: 4 
108 eftate deviſed to a ſon and his heirs, upon par 
that if he did not pay the legacies given by the will WI; 
in ſuch a time, that then the land ſhould remain to t“ 
legatees, Er. and their heirs: this limitation of a { 
remainder, after a fee limited to the ſon, being upon ; 4 
contingency, of the ſon's failing in payment re 2 
gacies, S good by way of executorf 41 Fl 
ro. Eliz. 833. And . the father deviſed his _ 
to his youngeſt ſot and his heirs, and if he e 


| 
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than an eftate for years. Plow, Com. 519. Welkden ver- 
Jus Elkington. onen ar UT 72 Nun! 
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iſſue, the eldeſt ſon being alive, then to him and his] Leſſee for years deviſed all bis term to his ſon, and 


heirs; this was held a good remainder in fee to the eldeſt 
brother, after the conditional contingent: eſtate in fee to 
the youngeſt, as depending upon the poſſibility that he 
might be alive when his youngeſt brother died without 
:Jue; and his dying without iſſue, was a collateral deter- 
mination of his eſtate, whilſt the other was living. Godb. 


282. 2 Nelſ. Abr. 798. 


There can be no executory deviſe after an eſtate- tail 
generally limited, becauſe that would tend to a perpetuity; 
and a contingency is too remote where a man muſt ex- 
pect a fee upon another s dying without iſſue, generally: 
But dying without iſſue, living another, may happen in a 


little time, becauſe it depends upon one life; and there- 


fore a deviſe of a fee-· ſunple to one, but to remain to ano- 
ther upon ſuch a contingency, is now held good by exe- 
cutory deviſe. 2 Cro. 695. Sometimes croſs remainders 
in tail by implication, have been pleaded againſt executory 
deviſes. | 


II. As to executory deviſes of terms. 


_ Formerly where a term of years, (which is but a chat- 


tel) was deviſed to one; and that if he died, living ano- 
ther perſon, it ſhould remain to the other perſon, during 
the reſidue of the term, ſuch a remainder was adjudged 
void: For a deviſe of a chattel to one for an hour, was a 
a deviſe of it for ever. Dyer 74. But ſince it has been 
held, that a remainder of a term to one, after it was 
limited to another for life, was good: In a caſe where a 
teſtator having a term, deviſed that his wife ſhould have 


the lands for io many years of the term as ſhe ſhould live; 


and that after her death the reſidue thereof ſhould go to 
his ſon and his aſſigns; and this was the firſt caſe wherein 
an executory remainder of a term for years was adjudged 
good. Dyer 253, 358. TS | 
A perſon poſſeſſed of a term, deviſed it to his wife 
for eighteen years, and after to his eldeſt ſon for life, af- 
ter to the ſon's eldeſt iſſue male during life; though he 
have no ſuch iſſue, at the time of the deviſe, and death of 


the deviſor, if he has before his own death, he ſhall have 


it as an executory deviſe, 1 Roll. 612. But if one deviſe 
a term to his wife for life; the remainder to his firſt ſon 
for life, and if he dies vithout iſſue, to his ſecond ſon, 
&c. the remainder to the ſecond ſon is void, and no exe- 
cutory deviſe; yet where he dying without iſſue living at 
a perſon's death, may be confined to one life, it hinders 


not a remainder over. Abr. Ca. Eq. 194. 


Executory deviſes, as to terms for years, are not extend- 
ed beyond a life or lives; they ought to ariſe within the 
compals of one life. 1 Halt. 229. Where there is an exe- 
cutory deviſe, there needs not any particular eſtate to ſup- 
port it; and becauſe the perſon who is to take upon con- 
tingency, hath not a preſent but future intereſt, his eſtate 
cannot be barred by a common recovery ; and for that it 
was a remainder not in being when the recovery was ſuf- 
tered, it has been adjudged it could not be barred by ſuch 
a recovery. 2 Neff. Abr. 797, 798. It is held executory 
deviſes, and limitations of the truſt of a term, are governed 
alike, 1 Vern. 234. | n 
It is material to obſerve, that diſtinctions have been 
made where the deviſe was of the occupation and profits of 
the land, Sc. in leaſe, and where the. deviſe was of the 
leaſe, or term ſelf ; as for inſtance, the huſband” being 
polſeſſed of a leaſe for years, deviſed the occupation of 
the lands to his wife, for fo many years as ſbe ſhould live, 
the refidue to his ſon, and made her fole executrix, ag 
died; the widow /eld the leaſe, and died; adjudged, this 
was not a deviſe of the whole term to the wife; for ſhe 
had it only conditionally, if ſbe lived fo bm as the. term 
conrmed, and her intereſt was to determine upon het 
death, fo that her ſale thereof was void-againft her ſor 
xcauſe the remainder was to veſt in him, upon the con- 
tingency: of her dying before the term expired, therefore 
the deviſe to him ſhall be expounded to precede the deviſe 
to der, that both may ſtand, and the rather, becauſe there 
* ud expreſs eftare for life devifed to her; far if it 
ad, then ſhe would have title to the 'whole terms be. 
cauſe an eftare for Hife, is in judgment of Jaw more validable 


4 


his will was, that his wife ſhould have the occupα,u and 
profits of the lands, during the minority of his ſon, &c. 
and he made her ſole executrix, arid died; ſhe afterwards 
proved the will, then ſhe fold the term, and died; ad- 
judged, that this fale was void againſt her ſon, becauſe 
It ſhall be intended that the deviſe to the wife, ſhall pre- 
cede the deviſe to the ſon, though it followed in words, 
and then ſhe will not have the whole term, but only ſo 
much thereof for ſo long time as ſhe ſhould live, before 
her ſon came of age; and that the remainder was to veſt 
in him, upon the contingency of his living till he came 
of full age. Plow. Com. 53. Puramour verſus Yardley. 
The *huſband being poſſeſſed of a term for years, de- 
viſed the leaſe ilſelf to his wife for her life, and after her 
death to her children unpreferred; it was inſiſted for the 
wife, that ſhe had the whole term, for this was not like 
either of the caſes laſt mentioned; it was not like the 
firſt, for that was a deviſe of rhe /ands to the wife, for fo 
many years as ſhe ſhould live; and it was not like the 
ſecond, for that was a deviſe of the profits of the lands 
unto the wife, until her ſon came of age ; but here the 
deviſe is of the leaſe itſelf, and the lands are not mention- 
ed throughout the will; but adjudged that the wife had 
only an eſtate for ſo many years of the leaſe as ſhe ſhould 
live, and that ſo much as remained unexpired at her death, 
was to veſt in the children upon the contingency of their 
living at that time. 1 And. 61. | Amner verſus Ladington. 
2 Leon. 92. S. C. 3 Leon. 89. S. C. Gold. 26. F. C. 
In thele three cafes, (as ought to be in all) the court 
hath regarded the intent of the teſtator : and it ſeems fo to 
have done, without much regard to the niceties in law. 
And with reſpect to deviſes, much greater latitude is al- 
lowed in the conſtruction of wille, than of deeds. 
What ſhall be conſtrued an executory deviſe, and what 
a remainder, ſee Wealthy on the deviſe of Manley v. Bo, 
ville. Rep. Temp. Hardw. per Annaly, 258, Sc. | 
EXEMPLIFICATION OF LETTERS PATENT, Is 
a copy or tranſcript of letters patent, made from the inrol- 
ment thereof, and ſealed with the Great Seal of England, 
which exemplifications may be ſhewed or pleaded, as the 
letters patent themſelves. But neither an exemplification - 
nor conflat was pleadable at Common law, becauſe there 
was only the tenor of an inrolment, and the tenor of a re- 
cord is not pleadable : Though by the ſtatutes 6 R. 2. c. 
4. 3 G4 Ed. 6. c. 4. and 13 Eliz. c.. 6. they are plead- 
able. 5 Rep. 53. By the laſt mentioned ſtatute, exem- 
plifications of the inrolment of grants by letters patent, 
ſhall be of as good force in pleading for the patentees, 
Sc. as if the patents were produced: One may exem- 
plify a patent under the Great Seal in Chancery; and alſo 
any record or judgment, im any of the courts at Yeſtmin- 
fter, under the proper ſeal of each court; and ſuch an 
exemplification may be given in evidence to a jury, Sc. 
r Lill. 583. - Shep. Abr. 134. A rule made, or writ filed 
in any court at Veſiminſter, may be exemplified in the 
court where made, or filed. 1651. C. B. But nothing 
but matter of record ought to be exemplified. 3 If. 173. 
Atteſted copies of records on ſtamped paper, are in ge- 
neral good evidence. The perſon who examines them 
proving the examination, and that the copy in queſtion is 
a true copy. | . n g 
EXEMPLIFICATIONE, Is a writ granted for the 
exemplification of an original record. Reg. Orig. 290. 
EXEMPTION, (Exemptis) Signifies à privilege to be 
free from ſervice or appearance; as knights, clergymen, 
Sc. are exempted to appear at the county - court by ſtatute; 
and Peers from being put upon inqueſts. 6 Rep. 23. Per- 
ſons ſeventy years of age, apothecaries, Sr. are alſo ex- 
empted by law from ſerving on juries: And juſtices of 
ce, attorneys, Sc. from pariſh offices: 2 Tn. 247. 
Fhere is an exemption from tolls, Sc. by the King's 
Letters Patent- And a writ of exemption, or of eaſe, to 
be quit of ſerving on juries, and all publick fervice. Shep. 
ns ag: | Ee "i 
-"EXERCITUALE, Was anciently uſed for a heriot ; 
being paid only in arms and military accoutrements. 
Exereituale V ironis ſve Beronis Regis, qui erit proximus ei, 
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EXETER. By letters patent under the Great Seal, the 


ſite of the caſtle of Exon (part of the dutchy of Cornwall) 


to be granted to ſome perſons appointed by the juſtices in 
quarter- ſeſſions for the county of Devon, for the term of 
99 years, to the uſe of the ſaid county and for other 
publick uſes; under the ancient yearly rent of 101. per 
annum, payable to the crown. Stat. 9 Ann. c. 19. | 

EXFREDIARE,. (From the Sax. Frede, Frith, Peace, 


and 'Frithian)\To break the peace, or commit open vio- 


lence. Leg. H. 1. c. 1 3. 

EX GRAVI QUERELA, Is a writ that lies for him to 
whom any lands or tenements in fee are deviſed by will, 
(within any city, town or borough, wherein lands are de- 
viſeable by cuſtom) and the heir of the deviſor enters, and 
detains them from him. Reg. Orig. 244. Old Nat. Br. 
87. And if a man deviſes ſuch lands or tenements unto 
another in tail, with remainder over in fee, if the tenant in 
tail enter, and is ſeifed by force of the intail, and after- 


wards dieth without iſſue; he in remainder ſhall have the 


writ ex gravi querela to execute that deviſe, ' New Nat. 
Br. 441. Alſo where tenant in tail dies without iſſue of 
his body, the heir of the donor, or he who hath the re- 
verſion of the land, ſhall have this writ in the nature of a 
ormedon in the reverter. Ibid. If a deviſor's heir be 
ouſted by the deviſee, 'by __ on the lands; he may not 
after have this writ, but is to have his remedy by the or- 
dinary courſe of the common law. Co. Lit. 111. 

EXHENIUM or EXENNIUM, A gift or preſent, and 
more 'properly a new year's gift. In expenſis domini 
Regis & exenniis eidem fattis apud, &c. Ixxv ſol — Ex 
Compot. Dom. de Farend. MS. 

EXHIBIT, (Exhibitum) A word mentioned in the ſta- 
tute 14 Car. 2. cap. 14. And where a deed, or other writ- 
ing is in a ſuit in Chancery exhibited to be approved by 
witneſſes, and the examiner or commiſſioners appointed 
certify on the back of it, that the deed or writing was 
ſhewed to the witneſs, to prove it at the time of his exa- 
mination, and by him ſworn to; this is called an exhibit 
in law proceedings. The ſame, under a commiſſion of 
bankrupt. | 

EXHIBITIO, An allowance for meat and drink, ſuch 
as was cuſtomary among the religious appropriators of 
churches, who uſually made it to the depending vicar; 
and the benefactions ſettled for the maintaining of ſcholars 
in the univerſities, not depending on the foundation, are 
called exhibitions. Paroch. Antiq. 304. + | 
_ EXIGENDARIES OF THE COMMON PLEAS. 
(Exigendarii de Banco Cummuni) Are otherwiſe called Exi- 


genters, by Stat. 10 H. 6. c. 4. 


EXIGENT, (Exigenda) Is a writ that lies where the 
defendant in an action perſonal cannot be found, nor any 
thing of his, within the county, whereby to be attached or 


diſtrained; and is directed to the ſheriff, to proclaim and | Rep 


call him five county-court days, one after another, charg- 
ing him to appear upon pain of outlawry : It is called 
exigent, bacauſe it exafteth the party, 1. e. requires his 
appearance or forth-coming to anſwer the law; and if he 
come not at the laſt day's proclamation, he is ſaid to be 
guinquies exactus, and is outlawed. Cromp. Juriſ. 188. 
The ſtatutes requiring proclamations on exigents award- 
ed in civil actions, are 6 Hen. 8. c. 4. and 31 Eliz. cap. 
3. Exigents are to be awarded againſt receivers of the 
King's money, who detain the fame; and againſt conſpi- 
rators, rioters, Sc. Stat. 18 Ed. 3. c. 1. And a writ 
of proclamation ſhall be iſſued to the ſheriff to make three 


proclamations in the county where the defendant dwells, | 


for him to yield himſelf, &c. by the Stat. 31 Elz. c. 
g. The writ of exigent alſo lies in an indictment of fe- 


lony, where the party indicted cannot be found: And 


upon ſuing out an exigent for a criminal mattet befote 
conviction, there ſhall be a writ of proclamation, Sc. 
3 Inft. 31. 48 5W.& M. c. 22. If a perſon indicted 
of felony abſent ſo long that the writ of exigent is award- 
ed, his withdrawing will be deemed a flight in law, where- 
by he will be liable to forfeit his goods; and though he 
renders himſelf upon the exigent, after ſuch withdraw- 
ing, and is found Not guilty, it is ſaid the forfeiture ſhall 
ſtand. 5 Rep. 110. 3 Inſt. 232. After a capias directed 
to the ſheriff to take and impriſon a perſon, Sc. if he 
cannot be taken, an exig®t is awarded: And after a 


7 
* 
* 
— — — W's 


11 
« © 
v © 


E'X'O 
judgment in a civil action, the exigent is to go forth after 
the firſt capras; but before judgment, there muſt be a ca. 
pias, alias and pluries. 4 Inft. 1175: If the defendant be 
in priſon, or beyond ſea, Sc. he or his executors may re. 
verſe. the award; of the exigent, See Outlawry. 

EXIGENTER, (Exigendarius) Is an officer of the court 
of Common, Pleas; of which officers there are four in num. 
ber: They make all exigents and proclamations, in ac. 
tions where procefs of outlawry doth. lie; and alſo writs 
of ſuperſedeas, as well as the  prothonotaries, upon ſuch 
exigents made out in their offices. 18 H. 6. c. 9 By 
the iſſuing writs of ſuper/edeas is taken from them by an 
officer in the ſame court, conſtituted by letters patent by 
King James the Firſt. ; 
.  EXIGI FACIAS, The exigent is ſo called: See Bug. 
Com. 3 V. 283. and Exigent. 

EXILE, A baniſhmentor driving out of a perſon. Lit. 
Dif. And this exile is either by reſtraint, when the go- 
vernment forbids a man, and makes it penal to return; ot 
it is voluntary, where he leaves his country upon diſguſt, 
but may come back at pleaſure. 2 Lev; 191. 

EXILIUM, Signifies in law conſtruction, a ſpoiling: 
And by the ſtatute of Marlbridge it ſeems to extend to the 
injury done to tenants, by altering their tenure, ejecting 
them, Cc. and this is the ſenſe that Fleta- determines; 
who diſtinguiſhes between vaſtum, deſtructio and exilium; 
for he tells us that vaſtum and deſtructio are almoſt the 
ſame, and are properly applied to houſes, gardens or 
woods; but exilium is when ſervants are infranchiſed, and 
afterwards unlawfully turned out of their tenements.— 
Vaſtum & deſtructio fere æguipollent, & convertibilizer ſe 
babent in Domibus, Boſcis & Gardinis; ſed exilium dici 
poterit, cum ſervi manumittuntur, aut d tenementis ſuis in- 
Jurigſe ejiciuntur. Fleta, lib. 1, cap. 11. Venditio- 
nem vel exilium non faciant de Domibus, Boſcis, vel bomini- 
bas, Sc. Stat. Marlb. c. 25. 

EXITUS, Iſſue or off: ſpring: and applied to the iſſues 
or yearly rents and profits of lands. Es ſciat vicecomes, 
quod redditus, blada in grangia, & omnia mobilia, preter 
equetaturam, indumenta & utenfilia damorum, continentur 
ſub nomine exituum. Stat. Weſtm. 2. c. 45. 

EXLEGALIT Us, Is he who is proſecuted as an outlaw, 
. Edw. Confeſſ. c. 38. ; 

X MERO MOTU, Are words uſed. in the King's 
charters and letters patent, to ſignify that he grants them 
of bis own will and motion, without petition or ſuggeſtion of 
any other: And the intent and effect of theſe words, is 
to bar all exceptions that might be taken to the charters 
or letters patent, by alledging that the King in granting 
them was abuſed by falſe ſuggeſtions. Kitch. 352. When 
the words ex mero motu are made uſe of in any charter, 


they ſhall be taken moſt ſtrongly againſt the King. 1 ©. 


« 451. 
EX OFFICIO, Is fo called from the power a perſon has 
by virtue of an office, to do certain acts, without being 
applied to: As a juſtice of peace may not only grant 
ſurety of the peace, at the complaint or requeſt of any 
per ſon, but he may demand and take it ex officio at dil- 
cretion, Ge. Dal. 270. 9 ; 
EX OFFICIO Informations, Are informations at the ſuit 
of the King, filed by the Atto;n:y-General, as by virtue 
of his office, without applying to the court wherein filed. 
for leave, or giving the defendant any opportunity of 
ſhewing cauſe why. it ſhould not be filed. Add to this 
the ſulyect hereby loſes the benefit intended by Mag 
Charta, i. e. of one jury, out of two, in criminal chargs 
How long this mode of proceeding} will be admitted, in 
this free country, ime muſt diſcover. +. 
EXONERATIONE SECT X,, Was a writ that lay for 
the King's ward, to be free from all ſuit to the county” 


court, hundred court, leet, Cc. during, wardſhip, J. N. B. 
158. 4 A 2 . 15 | | 181 

EX ONERATIONE SECT A AD  CURIAM. BA- 
RON. A writ of the ſame nature, ſued by the guardian of 
the King's ward, and directed tothe ſheriff or ſtewards 

the court, that they do not diſtrain him, Ec. for not fog 
ſuit of court. New Nat. Br. 333. And if the ſheriff di 
train tenants in ancient demeſne to come to the ſheriff s tor 
or leet, they may have. a writ commanding the ſheriff to 
ſurceaſe, Sc. Ibid. 359. Likewiſe if a man have lands" 


divers 


— f c Or 


divers 
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divers p in the county, and he is conſtrained to come! EX POST FAC To, Is a term uſed in the law, figni- 


leet where he is not dwelling, when he reſides with- 

—— ptecinct of any other leet, &c. then he ſhall have 
this writ to the ſhenff to diſcharge him from coming to 
any other court-leet than in the hundred where he dwel- 
lth. Bid. 257. By the Common law, parſons ſhall 
not be diſtrained to come to court-leets, for the lands be- 
longing to their churches; and if they be, they may have 
the writ exoneratione ſectæ, &c. F. N. B. 394. So ſhall 
4 woman holding land in dower, if ſhe is diſtrained to 
do ſuit of court for ſuch land; when the heir has lands 
ſufficient in the fame county. bid. 3 

EX PARTE, Of the one part; as a commiſſion in 
Chan ex parte, is that which is taken out and executed 
by one {ide or part only, on the other party's negleCting or 
refuſing to join: When both plaintiff and defendant pro- 
ceed, it is a joint commiſſion. . 48 

EX PARTE TALIS, Is a writ that lies for a bailiff or 
receiver, who having auditors aſſigned to take his account, 
eannot obtain of them reaſonable allowance, but is caſt 
into priſon : And the courſe in this caſe is to fue this writ 
out of the Chancery, directed to the ſheriff to take four 
mainpernors to bring his body before the Barons of the 
Exchequer at a certain Gy, and to warn the lord to appear 
at the fame time. F. N. B. 129. Ss 

EXPECTANT, Having relation to or depending upon; 
and this word is uſed in the law with fee, as fee-expefant. 
If land is given to a man and his wife, to hold to them 
and their heirs; in this caſe they have a fee-fimple. Kitch. 


S Fxpkcr ANC, Eflates in; Are of two ſorts; one 
created by act of the parties, called a remainder; the other 
by act of law, called a reverſon. Black. Com. 2 V. 163, 


Se. 
hy EXPEDITATE, (Expeditare) In the laws of the foreft, 
ſignifies to cut out the ball of the dogs fore-feet, for the 
preſervation of the King's game : But the ball of the foot 
of a maſtiff is not to be taken out, but the three claws of 
the fore-foot on the right ſide are to be cut off by the ſkin. 
Cromp. Juriſd. 152. Manwood. cap. 16. This relates to 

man's dog who lives near the foreſt; and was for- 
— done once in every three years: And if any perſon 
keeps a great dog not expeditated, he forfeits to the King 
$5. 4d. 4 Int. 308. 

EXPEDITATA ARBORES, Trees rooted up or cut 
down to the roots. —-/nquir atur de arboribus expeditatis in 
firefla. Fleta, lib. 2. c. 41, 

EXPENDITORS, Are the perſons appointed by com- 
miſſoners of ſewers to pay, diſburſe or expend the money 
collected by the tax for the repairs of ſewers, &c. when 
paid into their hands by the collectors, on the reparations, 


— 


amendments and reformations ordered by the commiſ- 


honers, for which they are to render accounts when there- 
unto required. Laws of ſewers 35% 88. Theſe officers 
are mentioned in the ſtatute 3) H. 8. c. 11. and other 
ſtatutes : the ſteward who ſuperviſes the repair of the 
banks and water-courſes in Romney-Marſ is called the Ex- 


or. 
EXPENSZA LIT IS, Coſts of ſuit allowed a plaintiff or 
defendant recovering in his action. See Cofts. | 
EXPENSIS MILITUM NON LEVANDIS, &c. Is 
an ancient writ to prohibit the ſheriff from levying any al- 


lowance for knights of the ſhire, upon thoſe that hold lands 


in ancient demeſne. Reg. Orig. 261. For there is a writ 


de expenſes militum levandis, for levying expences for knights | 


of the parliament, Ge. Orig. 191. 
EXPLEES, The — es of an eſtate, Ge. 
Vide E/plees, 


EXPLORATOR, A ſcout; alſo a huntſman or chaſer. 
man 
in Hibernia generalis, qui obiit anno 1609. 
EXPORTATION, Is the ſhipping or carrying out the 
native commodities of England for other countries; men- 


EXPOSITION OF DEEDS, It ſhall be favourable, ac- 
— 5 = apparent intent; and be reaſonable and 
7 C. . 


Lit. 313. See Derd. 4 
Courts will go be in the e des of wards 


o ſupport the party's right, eſpecially after verdict. , 
Teng. Hardw. per Annaly 21. > mY 


U 


$ 


fying ſomething done after another thing that was com- 
mitted before. And an act done, or eſtate granted, may 
be made good by matter ex pf facto, that was not ſo at 
firſt, by election, &c. As ſometimes a thing well done 
at firſt, may afterwards become ill. 8 Rep. 146. 5 Hep. 
22. 

EXTEND, (Extendere) Is to value the lands or te- 
nements of one bound by a ſtature, who hath for- 
feited his bond, at ſuch an indifferent rate, as by the 
yearly rent the creditor may: in time be paid his debt. 
F. NV. B 


EX TERENDI FACIAS, A writ of extent, whereby the 
value of lands is commanded to be made and levied, Sc. 


Orig. 
"ExTiNT, (Extenta) Signifies a writ or commiſſion to 
the ſheriff for the valuing of lands or tenements ; and 
fometimes the act of the ſheriff or other commiſſioner upon 
this writ. Bro. 313. Stat. 16 & 17 Car. 2. cap. 5. It 
hath been held more frequently to be the eſtimate or va- 
luation of lands, which when done to the utmoſt value, is 
ſaid to be the full extent; whence come our extended 
rents, or rack-rents. And if one bound to the King by 
2 or to others by ſtatute, recogniſance, Sc. hath 
orfeited it; ſo that by the yearly rent of the debtor's 
lands, the creditor is to be paid his debt; upon this the 
creditor may ſue a writ to the ſheriff out of the Chancery 
to deliver him the lands and goods to the value of the 
debt, which is termed a liberate. F. N. B. 131. This 
is after the extent directed to the ſheriff to ſeize and value 
the lands, Sc. of the debtor, to the utmoſt extent. 4 
Rep. 67. Lands and goods are to be appraiſed and ex- 
tended by the inqueſt of twelve men, and then delivered 
to the creditor, in order to the ſatisfaction of his debt: 
Every extent ought to be by inquiſition and verdict, by 
the Stat. Wiefl. 2. And the ſheriff without an inquiſition 
cannot execute the writ. Cro. Fac. 569. 
The body of the cogniſor, and all lands and tenements 
that were his at the time of the ſtatute, Sc. entered into, 
or afterwards, into whoſe hands ſoever they come, are 
liable to the extent. 2 Inſt. 396. But copyhold lands 
are Chargeable only during the life of the cogniſor; and 
may not be extended by elegir, fo as to admit a ſtranger 
to have intereſt in the — held by copy, without the 
admittance of the lord. Lands in ancient demeſne, an- 
nuities, rents, c. are extendible. 1 Roll. Abr. 88. Two 
parts of an intire rent, may be delivered upon an extent 
by the ſheriff. 1 Cro. 742. But if the cogniſor of a 
ſtatute have a rent-charge, and before the extent he pur- 
chaſe parcel of the land; the rent is gone, and ſhall 
not be in execution: Tis otherwiſe if he purchaſes after 
extent of the rent, Dyer 206. A reverſion of lands, 
Sc. may not be extended; but a plaintiff had judgment 
for his debt and damages de reverſione cum acciderit, and a 
ſpecial elegit to extend the moiety, &c. 2 Sid. 86. Dyer 
373. 
An advowſon in groſs is not extendible on elegir, &c. 
Stat. Wem. 2. cap. 18. An office of truſt cannot be 
extended, becauſe tis not aſſignable; and nothing ſhall 
be extended, but what may be aſſigned over. Dyer 7. 
Though an office is extendible in equity. Chanc. Rep. 
39. Goods and chattels, as leaſes for years, cattle, Sc. 
in the cogniſor's own hands, and not fold for valuable 
conſideration, are ſubject to the extent. As the lands 
are to be delivered to the party at a reaſonable yearly 
value, ſo the goods ſhall be deliverd in extent at a price 
that is reaſonable. And on a ſcire facias ad computand. 
the cogniſee is to account according to the extended va- 
lue; not the real value of the land. Hardr. 136. It 
the extenders appraiſe and value the lands too high, the 
cogniſee at the return of the writ may pray that they may 
take and retain the lands at the rate appraiſed ; and then 
tis ſaid he may have execution againſt their lands for the 
debt; but this may not be on elegit. Cro. Fac. 12. It 
has been adjudged, that at the return of the writ, the cog- 
niſee may refuſe the lands, Sc. extended, if over-valued. 
Cro. Car. 148. x 
Where lands are extended at under-value, and deli- 
vered in execution; the cogniſee hath an intereſt in the 
land, which cannot be diveſted by finding of ſurpluſage. 
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1. 266. 2 Cro. 85. The cogniſor cannot enter upon 
the cogniſce, when ſatisfaction is received for the debt, 

but is put to his ſcire factas. on an extent: Though on 
a" elegit, the defendant may enter becauſe the land is on- 
iy awarded, till the debt, which is certain, is ſatisfied; 

whereas on extent, the land is to be held until the debt, 

damages and coſts, Sc. are ſatisfied: And the cogniſee 
being in by matter of record, ſhall not be put out but by 

matter of record, viz a ſcire facias brought againſt him. 

4 Rep. 67. Mircb's Rep. 207, 208. Sed qu. Where is 

the diff-reace ? Is not the tenant by elegze in by matter of 
record ? 

The cogniſee hath no abſolute property in lands by 
the extent, till the delivery upon the hberate; but not- 
withitanding, by the very extent they are in cuflodia legts 
for his benefit. Cro. Car. 106, 148. No actual ſeiſin 
can be on an extent, and a cogniſee of a ſtatute ſtaple, 
Sc. cannot bring ejectment before the liberate; nor can 
the ſheriff upon the liberate turn the tertenant out of poſ- 
ſehon, as he may upon a hab. fac. poſſeſſionem. 1 Vent. 
41. Where there is an extent upon a ſtatute, and a 
liberale thereupon, but not returned, yet it is good; 
tzough regularly when inquiſitions are taken, the writ 
ought to be returned. 4 Rep. 67. 1 Lill. Abr. 592. The 
ſheriff may be charged to make a return of his writ, if he 
put the cogniſee in poſſeſſion of part only; and fo the 
cogniſee may have poſſeſſion of the whole. 2 Nelf. Abr. 
774. But if a perſon, ſuing out an extent, die before the 
return of a writ, the ſheriff may not proceed in his inqui- 
fition, Sc. afterwards; for there muſt be a proſecution 
de novo. 1 Cro. 325. 5 a 

After a full and perfect execution had by extent, re- 
turned, and of record, there ſhall never be any re- extent 
upon an eviction : But if the extent be ſufficient in law, 
there may be a new extent. Stat. 32 Hen. 8. cap. 5. 
1 Iuſt. 290. So if lands be extended upon a miſtake, 
Sc. and fee Dyer 299. If part of the lands is evicted, 
the cogniſee is to hold over the reſidue of the land till the 
debt is ſatisfied. 4 Rep. 66. When lands are delivered 
in extent, it is as if the cogniſee had taken a leaſe. thereof 
for years, until the debt is ſatisfied ; and he ſhall never 
afterwards take out a new execution: The cogniſee hav- 
ing accepted the land upon the liberate, the law preſumes 
the debt to be ſatisfied. 1 Lutw. 429. An extent was 
filed, and tho” it was diſcovered that lands were omitted, 
the court would not grant a re-extent. Sid. 356. Lands 
or goods, (5c. are not to be ſold on an extent; but deli- 
vered. See Statute. 

EXTINGUISHMENT, (From Extingus) Signifies a 
conſolidation : For example; If a-man hath an yearly rent 
out of lands, and afterwards purchaſes the lands whereout 
it ariſeth, ſo that he hath as good an eſtate in the land as 
the rent; now both the property and rent are conſoli- 
dated or united in one poſſeſſor; and therefore the rent is 
ſaid to be extinguiſhed. Alſo where a perſon has a leaſe 
for years, and afterwards buys the property ; this is a 
conſolidation of the property and fruits, and is an ex- 
tinguſhment of the leaſe : But if a man have an eſtate in 
land bur for life or years, and hath a higher eſtate as a fee- 
ſample in the rent; the rent is not extinguiſhed, but in ſuſ- 
pence fora time; for after the term, - the rent ſhall revive. 
Terms de Ley. | : | 

Extinguiſhment of rent is a deſtroying of the rent by 
purchaſe of the land; for no one can have a. rent going 
out of his own land; though a perſon muſt have as high 
an eſtate in the land, as in the rent, or the rent will not 
be extinct. 1 Ja. 147. If a perion hath a rent-charge | 
to him and his heirs, iſſuing out of lands, and he pur- 
chaſeth any part of the land to him and his heirs; as the 
rent is intire and iſſuing out of every part of the land, 
the whole rent charge is extinguiſhed : Though it is not 
ſo where one hath a rent-ſervice, and purchaſeth part of the 
land out of which it iſſues; rent-ſervice being apportion- 
able according to the value of the land, ſo that it - ſhall 
only extinguiſh the rent for the land purchaſed. Lit. 
222. 1 Inſt: 148. And if the grantee of a rent-charge, 
purchaſes parcel of the lands, and the grantor. by his deed 
granteth that he may diſtrain for- the rent in the reſidue 
of the land, this amounts to a new grant. 1 If. 147. 

If a man be ſeiſed of a rent- charge in fee, and grants 
it to another and his heirs, and the tenant attorns; the 


| 


| 
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grantor is without remedy for the rent in arrear before hi 
grant; and ſuch arrears become as it were extinct. 
Laugh. 40. 1 Lill. Abr. 594. 4. B. made a. leaſe for 
years of lands ta another, and afterwards granted a ren;. 
charge to C. D. who deviſed the ſaid rent to the ſaid 4 
B. till 100. ſhould be levied; then to B. G. and died: 
Adjudged that by the deviſe to A. B. the rent was ſuſpend- 
ed, and that a perſonal thing once ſuſpended by the act 
of the party, is extinguiſned for ever. Dyer 140. But 


if a man in contemplation of marriage gives a woman 4 


bond, to leave her at his death, if ſhe ſurvive him, ſo muc 

and afterwards marries her, dies, and ſhe ſurvives him, 
yet tho' the bond was by the marriage, in ſome ſort, ex- 
tinguiſhed, yet tis ſaid (and we think with juſtice) that 
on his death, the bond is revived. 

If tenant for life, makes a leaſe for years, rendering 
rent, and after the reverſion deſcends to the tenant for 
life; this is not an extinguiſhment- of the term; but it 
is otherwiſe if he have the reverſion by purchaſe. ; 
Co. Rep. 96. A jointenant for life purchaſes the land in 
reverſion, it will extinguiſh the eſtate for life for 3 
moiety, and ſever the jointure. 2 Rep. 60. Lands are 
given to two men, and the heirs of their bodies; though 
they have an eſtate for life jointly, and ſeveral inheritan- 
ces, yet the eſtate for life is not extinCt : Contra, if it be 
by ſeveral conveyances; as where a leaſe is made to two 
for their lives, and after the leſſor grants the reverſion to 
them and their heirs, Sc. here the life eſtate will be ex- 
tinguiſhed. 1 /nft. 182. If one, after his title begun to 
be tenant by the curteſy, make a feoffment in fee upon 
condition; and enter for the condition broken ; the eſtate 
is extinct, ſo that if his wife die, he ſhall not be tenant 
by the curtely. 1 Rep. 18. Where a man hath an eſtate 
for his own life, and for another's life at once; the 
eſtate pur auter vie. will be extinguiſhed in the eſtate 
for his own life, which is greater in law than the other. 
11 Rep. 87. er 11. See Bro. 409. Moor 94. 2 Nelſ. 
oY Wee the freehold —— to the term, the 
eſtate fof years is extinct. Nel. Ibid. 820. Where the 
remainder of a term is granted over to another, if the 
party in poſſeſſion purchaſe the fee-fimple, though by 
this means his intereſt is extinguiſhed ; yet that ſhall 
not defeat the reverſionary intereſt, 10 Rep. 52. 2 
Nelſ. 820. A fine, Sc. of lands, will extinguiſh a 
term: And by purchaſe of an eſtate in fee-ſimple, an 
eſtate-tail in land is extinct. 9 Rep. 139. But if a fee- 
ſimple and fee-tail meet together by adiſcent, the eſtate- 
tail will not be extinguiſhed. 3 Rep. 61. Diſcent of 
lands to the ſame perſon who has a term, will extinguiſh 
the term. Moor 286. When a leſſor enters tortiouſly 
upon the leſſee againſt his capſent, the rent is extit- 
guiſhed. 2 Lev. 143. But it has been adjudged, that 
rent is not extinct by the entry of the leſſor, but only 
ſuſpended; and revives by the leſſee's re-entry. 

361. An infant has a rent, and purchaſes the land out 
of which it is iſſuing ; by this the rent will be ſuſpended, 
but not extinct. Bro. Extinguiſh. A man leſſee for years 
takes a wife, or woman leſſee a huſband, that hath the 
reverſion after the leaſe ; here the term is not extinguilt- 
ed. 12 Rep. 81, © 8 


There are likewiſe extinguiſhments of other kinds, uli 
come next in their order. As 

 EXTINGUISHMENT OF COMMON. By purcts- 
ſing lands wherein a-perſon hath common appendant, the 
common is extinguiſhed. | Co. Eliz. 594 A commoner 
releaſes his common in one acre, it is an extinguiſhment? 
the whole common. Show. Rep. 350. And where 2 vo 
ſon hath common of vicinage, if he incloſes any part of 
land, all the common is extinct. 1 Brownl. 174. q 

But if one hath common appendant in a great - 7 
belonging to his tenant, and the lord improve part o 1 
waſte leaving ſufficient; if he after make a feoffment 
the commoner of the land improved, this will be no - 
tinguiſhment. r 339. Hob. 172. A r e 
aliens part of his land, to which the common do * 
long; the common is not extinct, but ſhall be dis 
2 Shep. Abr. 152. Vide'Common..: | the 
EXTINGUISHMENT OF-COPYHOLD. As! 
extinguiſhment of .copyholds, it is laid down as 4 gat 


rule, that any act of the copyholder's, which — 


\ 
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intention to hold no longer of his lord, and amounts to a | 
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determination of his will, is an extinguiſhment of his copy- 
hold. Hut. $1. Cro. Eliz.i21. 1 Jon. gt. - 

As if a copyholder in fee accepts a leaſe for years of the 
Game land from the lord, this determines his copyhold 
eſtate; or if the lord leaſes the copyhold to another, and 
the copyholder accepts an aſſignment from the leſſee, his 
copy hold is extinct. Moor 184. 2 Co. 16. b. Godb. 11, 


10, | : | 
ifa copyholder bargains and ſells his copyhold to the 
1 me of the — his copyhold is thereby ex- 
tinguiſhed ; or if he joins with his lord in a feoffment of 
the manor, his copyhold is thereby extinct, for theſe are 
acts which denote his intention to hold no longer by copy. 
Hutt. 65. 1 Jon. 41. S. C. Godb. 11. : 5 
So if a copy holder accepts to hold of his lord, by bill 
under the lord's hand, this determines his copyhold; ſo 
if he accepts an eſtate for life by parol, if livery, this is 
an extinguiſhment ; otherwiſe not; for without livery 
nothing but an eſtate at will paſſes, which cannot merge 
or extinguiſh an eſtate at will. 1 And. 199. Latch. 


D ir one ſeiſed of a manor in right of his wife lets lands by 
indenture for years; this doth not deſtroy the cuſtom as to 


the wife; for after the death of her huſband ſhe may de- | 7 


miſe it again by copy. Cro. Eliz. 459. . 
So 12 pus "ut 5 in the hands — a ſubject, who after 
becomes King, the copyhold is extinct, for it is below 
the Majeſty of a King to perform ſuch ſervile ſervices; 
yet after his deceaſe the next that hath right ſhall be ad- 
mitted, and the tenure revived. 2 Sid. 82. 4 Co. 24. 
Cro. Eliz. 252. See 2 Leon. 208, 4 Co. 26. 5. Cro 
Elx. 103. And a copyhold eſtate is extinct whenever it 
becomes not demiſable by copy. Coke's Copybold 62. 
EXTINGUISHMENT OF DEBT. If feme ſole 
debice take the debtor to huſband; or there be two joint 
obligors in a bond, and the obligee marries one of them; 
or in caſe a perſon is bound to a feme ſole and another, and 
ſhe takes the obligor to huſband ; in theſe caſes, the debt 
will be extinguiſhed, 8 Rep. 136. And if a debtor makes 


the debtee his executor, or him and another executors, | & 


and they take the executorſhip upon them; or if the 
debtee makes his debtor executor, Sc. it is an extin- 
guiſhment of the debt, and it ſhall never revive. Plaed. 
184. 1 Salk. 304. But where a debtee or debtor exe- 
cutor legally refuſeth ; or he and others being made exe- 
cutors they all refuſe, then the debt is revived again. 
Ploud. 188. v1 


| It ſeems to be agreed as a general rule, that a creditor's 


accepting a higher ſecurity than he had before, is an ex- 


tinguiſhment of the firſt debt; as if a creditor by ſimple 
contract accepts an obligation, this extinguiſhes the fim- 
ple contract debt. 1 Roll. Abr. 470; 471, 604. 6 Co. 
FF | 


So if a man accepts a bond for a legacy, he cannot after 
ſue for his legacy in the ſpiritual court; for by the deed 
the legacy is extinct, and it is become a mere debt at Com- 
mon law. Yebv. 38. | | 

So if a bond creditor obtains judgment on the bond, or 

Judgment acknowledged to him, he cannot afterwards 

"188 an action on the bond; for the debt is drowned in 
the judgment, which is a ſecurity of a higher nature than 
the bond. 6 Co. 44. b. a | 
: But theſe caſes muſt be underſtood where the debtor 

imſelf enters into theſe. ſecurities; and therefore if A 

"St give bond for a ſimple contract due by another, 
: des not extinguiſh the ſim le contract debt; but if 
dy making the contract, a ſtranger gives bond for it, 
Fe 05 pretent, promiſes to give bond for it, and after 
we 0, the debt by ſimple contract is extinguiſhed, the 


0 De being made upon, or purſuant to the contract. 


2 Leon. 110, 


2 the accepting a ſecurity of an inferive W 
d an- extinguiſhment of the firſt debt; as if a 
5 Sven in ſatisfaction of a judgment. Cr 6, Jar. 


* 2 Brownl. 29. Cro. Jac. 649. 650. - | 


anguſhmem Ping, ſecurity of equal degree is no ex- cuted with vigour an 


—— of the firſt debt; as where an obligee has a 


ac given to him; for one deed cannot determine! | 


ue * . . 
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Though a bond is taken for a ſimple contract debt, yet 
if it is after an act of bankruptey, the fimple contract is 
not extinguiſhed. Stran. 10(½ . 
A perſon hath 20 due by contract, if he take an ob- 
ligation for 104. of it, the debt is extinct; and by releaſe 
ot part of a debt due on bond, the whole is gone, 
and the obligation extinguiſted Bro. Contract 80. 1 And. 


235. y 
EXTINGUISHMENT OF LIBERTIES. As to li 
berties and franchiſes granted by the King, ſometimes they 
may be extinguiſhed, and ſometimes they ſhall not. Moor 
74. When the King grants any privileges, liberties or 
ranchiſes, which were in his own hands, as parcel of the 
flowers of the crown ; ſuch as bona 52 fugitivorum 
S utlagatorum, waifs, ſtrays, deodand, wreck on the ſea, 
Sc. if they come to the crown again, they are drowned- 
and extinct in the crown, and the King is ſeiſed of them 
Jure corone ; but if liberties. of fairs, markets or other 
franchiſes, and Juriſdictions, be erected and created by 
the King, they will not be extinguiſhed, nor their appens 
dances ſevered from the poſſeſſions. 9 Rep. 25. A man 
has liberties by preſcription, if he takes letters patent of 
them, the . will be gone and extinct; for 
chings of a higher determine thoſe of a lower nature 2 H. 


EXTINGUISHMENT OF SERVICES. The lord 
purchaſes or accepts parcel of the tenancy, out of which an 
intire ſervice is to be paid or done; by this the whole ſer- 
vice will be extinct : but if the ſervice be pro Pano publico, 
then no part of it ſhall be extinguiſhed ; and homage and 
fealty are not ſubject to extinguiſhment, by the lord's pur- 
chafing part of the land. 6 Rep. 1, 105. G. Lit. 149. 
If fthe lord and another perſon do purchaſe the lands, 
whereout he is to have ſervices, they are extinct : alſo b 
ſeverance of the ſervices, a manor may be extinguiſhed. 
Co. Lit. 147. 1 And. 257. 

EXTINGUISHMENT. OF WAYS. If a man hath a 
highway as appendant, and after purchaſes the land where- 
in this way is, the way is extinct Terms de Ley. Though 
a way of neceſſity to market, or church or to arable land, 
c. 1s not extinguiſhed by purchaſe of ground. or unity 
of poſſeſſion. 11 H. 1.25. 1 Infl. 155. | 
EXTIRPATIONE, Is a judicial writ, either before or 
after judgment, that lies againſt a perſon who when a ver- 
dict is found againſt him for land Sc. doth maliciouſly 
overthrow any houſe, or extirpate any trees upon it. Reg. 

ud. 13, 56. | RET £54 
7 EXTOCARE, To grub up lands, and reduce them to 
arable-or meadaw.. Mon. Ang. tom: 2. p. 71. 7 
EXTORTION, (extorfio, from extorqueo, to wreſt away) 
Is an unlawful taking by an officer, -&c. by colour of his 
office, of any money, or valuable thing, from a perſon 
where none at all is due, or not ſo much is due, or before 
it is due. 1 Inf. 268: 10 Rep. 102. At the Common 
law, which was affirmed by the ſtatute of Meſim. 1. c. 26. 
it was extortion for any miniſter of the King, whoſe office 
did any way concern the adminiſtration and execution of 
Juſtice, or the common good of the ſubject, to take any 
reward for doing his office, except what he received from 
the King: though reaſonable fees for the labour and at- 


tendance of officers of the courts of juſtice are not reſtrained 


by ſtatute, which are ſtated and ſettled by the reſpective 


courts; and it has been thought expedient to allow theſe 


. 


. 209. 3 luft. 149. 1 Hawk. P. C. 170, 191. The 
Me ot money by virtue of an office, implies the act to 


. 


officers to take certain immediate fees in many caſes. 2 


| be lawful; but to take any money by colour of an office, 


implies an ill action: and the taking being for expedition 
of buſineſs, is judged by colour of the office, and unlaw- 
ful. 2 IH. 206. 1 2 368. 7 2 
Vet according to ſome it ſeems that an officer, who 


| takes a reward which is voluntarily given to him, and 


which has been uſual in certain caſes, for the more dili- 
gent or expeditious performance of his duty, cannot be 


it would be impoſſible in yy caſes to have the laws exe- 


— duty upon another, Cyo. 


74 Litt. Rep. 58. Eliz. 304, 716, 727. 0) 


Ca. Car: 86. 
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however ä 


Ts 
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however freely and voluntarily it . appear to have 
been made. 1 Roll. Abr. 16. 1 Roll. Rep. 313. Noy 
76. 1 Jon. 65. Cro. El. 654. Moor 468. Cro. Fac. 
103. 
There muſt be a poſitive charge in caſes of extortion, 
and that the perſon charged withit took ſo much extorſive 
or colore officit ;, which words are as eſſential as proditorie or 
felonice for treaſon or felony. 2 Salk. 680. Extortion by 
the Common law is ſeverely puniſhed on indictment by 
fine and impriſonment, and removal of officers from the 
offices wherein committed. By the Stat. 3 Ed. 1. c. 30. 
Officers of juſtice, &c. guilty of extortion, are to render 
treble value; and there are divers ſtatutes for puniſhing 
extortions of ſheriffs, bailiffs, gaolers, clerks of the aſſiſe, 
and of the peace, attornies and ſolicitors, Sc. 23 Hen. 6. 
c. 7. c. 9. 33 Hen. 8. c. 24. * 14. 7 108.8 
W. 3. c. 23. The extortion of officers of the cuſtoms, 
diſtraining merchants for undue charges, Sc. See Stat. 
28 H. 6. c. 5. Officers may be jointly indicted of extor- 
tion, as they may be jointly guilty of the offence. 1 
Salk. 382. Againſt attornies for extortion, action may 
be brought, and the pang grieved ſhall have treble 
damages and coſts ; but .information will not lie on the 
Stat. 3 Jac. 1. cap. 7. Sid. 434. 2 Nelſ. 822. If an 
officer by terrifying another in his office, take more than 
his ordinary fees or duties, he is guilty of extortion ; which 
may be compared to unlawful uſury, c. And Crompton 
ſays, that wrong done by any man is a treſpaſs ; but ex- 
ceſſive wrong is properly extortion. Cromp. Soft 8. And 
extortion has been deemed more odious than robbery, be- 
cauſe it carries an appearance of truth; and is often ac- 
companied with perjury in officers, &c. by breaking their 
oaths of office. | 

The place where the extortion was committed ſhould 
be fer down in the declaration. See Pl. C. 200. Stradling 
v. Morgan. 

The ſum certain extorted muſt be particularly ſet forth, 
and he cannot ſay, that the defendant did extort divers 
ſums from divers men generally; and ſo it was ad- 
judged in Reignold's caſe; per Richardſon Ch. J. Godb. 
438. pl. 583. Mich. 4 Car. in the Star-Chamber ; Floyd 
” ts, 3 large ſenſe, is taken fe ppreſſi 

xtortion, in a enſe, is taken for any o on 
by power or pretence of right. 1 Hawk. Þ C. 170. 
Exaction. 

EXTRACTA CURIEZ, The iſſues or profits of holding 
1 court, ariſing from the cuſtomary fees, Sc. Paroch. 
Antig. 572. 

EXTRACTS of writings or records, being notes thereof. 


See Eftreats. | 
EXTRAJUDICIAL, Is when judgment is had in a 


cauſe, not depending in that court where given ; or where- 


in the judge has not juriſdiction. 

EXTRA-PAROCHIAL, Signifies to be out of any pa- 
riſh ; and where thing is privileged and exempt from 
the duties of a rarith. | TY 

If a place be a reputed pariſh, and have church-war- 
dens and overſcers of the poor, it is within 43 Eliz. c. 2. 
though in truth it be no pariſh ; but if it be merely ex- 
traparochial, as the juſtices cannot ſend to ſuch a place, 
{o they cannot ſend from it; as it is exempt from receiv- 
ing, ſo it ſhall not have the benefit of removing, for they 
have not proper perſons to complain ; perſons in extra- 
parochial places muſt ſubſiſt on private charity, as all 
perſons did at Common law before 43 Eliz c. 2. which 
enacts, That every pariſh ſhall keep their own poor; and 
that act does not extend to extraparochial places. Per Holt 
Ch. J. 2 Salk. 487. pl. 48. Trin. 12 V. 3. B. R. In- 


babitants of the Foreſt of Dean v. The Pariſh Linton. 


Sed vide poft. 


Buy virtne of 13 & 14 Car. 2. cap. 12. ſect. 21. The 


juſtices may exerciſe the powers given by 43 Elz. c. 2. 


and that act, in all extraparochial * containing more 
r the denomination of 


houſes than one, ſo as to come under 
a vill or townſhip. Adjudged by Parker 8 and tot. 
cur. 2 Salk. 486. pl. 44. in Mary. cites 11 Ann. B. R. 
Stote-Lane Inbabitants v. Dolting. 


The ſtatute of 43 Eliz. c. 2. extends to e 
places, and ſo do all poor acts, when ſuch places are 
within the lame miſchief as other pariſhes, and ſhall be 


| 


Z 
' 
. 
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fubje& to the controul of the juſtices of peace 

— for not meeting in he charch ſhall weer - the 
flicted on the overſeers of the poor, becauſe the ind 
tants of ſuch places have no church to meet in. Moſt of 
the foreſts in England as extraparochial, and ſo : 
Chrifi-Church in Oxford; but they ought to maintain thei. 
= poor. 8 Med. 39. Paſch. 7 Geo. Rufford pariſh's 

EXTRAVAGANTS, Are certain conſtitutions of 
ſo called, becauſe they are extra corpus canonicum 49 ar 


froe extra decreterum libros vagantur. Du Cange. 


EXTUMZ, Reliques in churches and tombs. _ 
tular. Abbat. laffon. MS. 9 Gr 
EXUP » To overcome; and it ſometimes fc. 
nifies to apprehend or take, as, exuperare vivum ye] 0 
tuum. Leg. Edm. c. 2. N 
EY, Iaſula, an iſland: and where the names of places 
— 4n a _ As Ramſey, is the 
o 17; Shep e iſland of Sheep; 
iſlend of Herts, &c. g the 
EYERY of hawks. See Aery. 
EYRE. Vide Zire, and Juſtices in Eyre. 


F. 


F Is a letter wherewith felons, Sc. are branded and 
g marked with an hot iron, on their being admitted 
to the benefit of clergy. See the Stat. 4 H. J. c. 14. 

FABRICK LANDS, Are lands given towards the re. 
building or tepairing of cathedral and other churches: 
for in ancient times, almoſt every perſon gave by his will 
more or leſs, to the fabrick of the cathedral or pariſh church 
where he lived ; and lands thus given were called fabrick 
lands, being ad fabricam reparandum ; theſe lands are 
mentioned in the Srat. 12 Car. 2. c. 8. 
FACTA ARMORUM, Feats of arms, juſts, torna- 
ments, Sc. Rex Ricardus in Angham tranſem 
Ratuit facta armorum, gue vulgo torneamenta dicuntur; in 
Anglia exercert. Hiſ. Joh. Brompton, in R. 1. p. 1261, 

FACTO, In fact; as where any thing is actually done, 
Sc. See De fatto. 

FACTOR, Is a merchant's agent reſiding beyond the 
ſeas, or in any remote parts, conſtituted by Petter or powef 


| of attorney: if the principal give the factor a general com- 


miſſion to act for the beſt, he may do for him as he thinks 
fit; but otherwiſe he may not. Though in commiſſions 
at this time, it is common to give the far power in 
expreſs words, to diſpoſe of the merchandize, and deal 
therein as if it were his own; by which the fals actions 
will be excuſed, though they occaſion loſs to his principal. 
Leg. Mercat. 151. 

A bare commiſſion to a factor to fell and diſpoſe of 
merchandize, is not a ſufficient power for the factor to 
entruſt any perſon ; or to give a further day of payment 
than the day of the ſale of the goods; for in this calc 
on the delivery of the one he ought to receive the other: 
and by the general power of doing as if it were his oun, 
he may not truſt an unreaſonable time, viz. beyond one 
or three months, &c. the uſual time allowed for the com. 
modities diſpoſed of; if he doth, he ſhall be anſwerable to 
his ' "2h out of his own eſtate. 1 Bulft. 103. ) Ju. 
= | 


If a faftor buys goods on account of his principal where 
he is uſed ſo to do, the contract of the faclor ſhall obige 
the principal to a performance of the bargain ; and he 1 
the proper perſon to be proſecuted, on non-performance* 
but if the faclor enters into a charter- party of affreight- 
ment with a maſter of a ſhip, the contract obliges 10 
only; unleſs he lades aboard generally his principal's 
zoods, when both the principal and lading become 

or the freight, and not the fafor, Goldſb. 137. : 

Goods remitted to a factor ought to be carefully oy 
ſerved; and he is accountable for all lawful goods ue 
ſhall come to his hands; yet if the faftor buy goode 
his principal, and they receive damage after in his po : 
ſeſnon, 'thro' no negligence of his, the principal ſhal 
the loſs; and if a fafor be robbed, he (hall be diic 


in account brought againſt him by his principa A. t 0 


t 


o 
* 


| 


83. If the factor has orders from his principal fe 1 


FAS FTA, Saag re 


m:ET 


— 


»uſed for a privilege granted to a man 
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ſell any but in ſuch a manner, and he breaks thoſe 
orders, he is liable to the loſs or damage that ſhall be re- 
ceived thereby : and-where any goods are bought, or ex- 
changed without orders, it is at the merchant's curteſy 


whether he will accept of them, or turn them on his factor s 


hands. Lex Mercat. 154, 155. 


When a factor has bought, or ſold goods purſuant to 


orders, he is immediately to give advice of it to his prin- 


cipal; leſt the former orders ſhould be contradicted be- 
fore the time of his giving notice, whereby his reputation , 
might poſſibly ſaffer : and where a factor has made a conſi- 
derable profit for his principal, he muſt take due care in 


the diſpoſition of the ſame for without commiſſion, or par. 
ticular orders, he is anſwerable. bid. A factor ſhall 
ſuffer for not obſerving of orders; and no factor acting for 
another man's account in merchandize, can juſtify re- 


ceding from the orders of his principal, though there may 


be a probability of advantage by it: if he make any com- 
poſition with creditors without orders, he ſhall anſwer it 
to his principal. Bid. 8 

Factors ought to obſerve the contents of all letters from 
their principals, or written to them by their order. A 
merchant is anſwerable in action upon the caſe for the 
deceits of his factor, in ſelling goods abroad: and as ſome- 
body muſt be a loſer by ſuch deceit, it is more reaſon that 
he who employs, and puts confidence in the deceiver, 
ſhould loſe, than a ſtranger. 1 Salk. 289. | 

Factors are liable to the ſtatutes concerning bankrupt- 
cy, 5 Geo. 2. c. 30. ſet. 39. Factor not to buy cattle on 
his own account, 31 Geo. 2. c. 40. ſect. 11. x 

It was held by Lee Ch. J. that though a factor has 
power to fell, and thereby bind his principal, yet he 
cannot bind or affect the property of the goods by pledging 
them as a ſecurity for his own debt, though there is the 
formality of a bill of parcels and a receipt, Stran. 1178. 
Where goods are ſold by a factor at his own riſque, 
the vendee is not anſwerable to the owner. Stran. 
1182. 

It hath been ruled in equity, that if one employs a 
factor, and intruſts him with the diſpoſal of merchan- 
dize, and the factor receives the money, and dies in- 
debted, to debts of a higher nature, and it appears by 
evidence, that this money was veſted in other goods, and 
remains unpaid, thoſe goods ſhall be. taken as part of the 
merchant's eſtate, and not the factor's; but if the factor 
have the money, it ſhall be looked upon as the factor's 
eſtate, and muſt firſt anſwer the debts of ſuperior cre- 
ditors, &c. for as money has no ear-mark, equity can't 
5 that in behalf of him who employed the factor. 1 

. 160. 

If a perſon doth employ a factor to ſell goods, who ſells 
them on credit, and before the money is paid dies in- 
debted, more than his aſſets will pay; this money ſhall 
be paid to the principal merchant, and not to the factor's 
adminiſtrator, but thereout muſt be deducted what was 
due for commiſſion : for a factor is in nature only of a 
truſtee for his principal, 2 Vern. 638. | 

FACTORAGE, Is the wages or allowance paid and 
made to a factor by the merchant. The gain of — 
is certain, however the ſucceſs proves to the merchant; but 
the commiſſions and allowances vary according to the cuſ- 
toms and diſtance of the country, in the e ven 
where factors are reſident: in the Vl. Indies, the com- 
miſſion runs at about 8 per cent. but in France and Spain, 
&c. not above 2 per ceut. and in Holland but one and a 
half per cent. Lex Mercat. 155. 

| FACTUM, A man's own act, fact, or feat, and par- 
ticularly uſed in the Civil law, for any thing ſtated and 

certain, See Fait, IE 

FACULTY (facultas) As reſtrained from the original 
and active ſenſe, to a particular underſtanding in law, is 
favour and indul- 
gence, to do that which by law he ought not to do. And 
on the granting of theſe, there is an eſpecial court under 
ine Archbiſbop of Canterbury, called the Court of the Facul- 
% and the chief officer thereof the Mafter of the Faculties; 
ph has power by the Stat. 25 H. 8. cap. 21. to grant 
en as to marry perſons without the banns firſt 
2 (and every dioceſan may make the like grants) to 

a deacon under age, for a ſon to ſucceed the fa- 
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ther in his benefice, one to have two, or more benefices 
incompatible, Sc. And in this court are regiſtered the 
certificates of biſhops and noblemen granted to their 
to qualify them for pluralities and non-refidence. 
4 inp..337. 

FASTING-MEN, In Mon. Ang. tom. 1. pag. 100. are 
rendered to ſignify vaſſals ; but Cowel! thinks they rather 
| mean pledges or bondſmen; which, by the cuſtoms of the 
Saxons, were faft bound to anſwer for one another's peace- 
able behaviour. See Fefting-men. 

FAG, A knot or excreſcency in cloth ; and in this ſenſe 
it is uſed in the ſtatute 4 Ed. 4. cap. t. 

FAGGOT, A badge wore in the times of popery, by 
perſons who had recanted and abjured what the then powers 
adjudged hereſy : thoſe poor wretches that oppoſed the 
doctrine of the arbitrary prieſthood, were condemned not 
only to the penance of carrying a faggot, as an emblem of 
what they had merited, to ſuch an appointed place of 
ſolemnity ; but for a more durable mark of infamy, they 
were to have the ſign of a faggot embroidered on the ſleeve 
of their upper garment : and if this badge or faggot was 
at any time left off, it was often alledged as the ſign of 


Macy. 
FAIDA, Malice or deadly feud. Leg. H. 1. c. 88. 


| FAILURE OF RECORD, Is when an action is brought 


againſt a man, who alledges in his plea matter of record 
in bar of the action, and avers to prove it by the record; 
but the plaintiff faith, Nul tiel record, viz. denies there is 
any ſuch record: upon which, the defendant hath day 

given him by the court to bring it in; and if he fails to do 
it, then he is ſaid to fail of bis record, and the plaintiff ſhall 
have judgment to recover. Terms de Ley. In debt upon 
an eſcape, the plaintiff declared, that he had obtained 
a judgment in an inferior court, upon which the defendant 
was taken, and the ſheriff ſuffered him to eſcape; the de- 
fendant pleaded Nul tiel record, and being at iſſue, the 
record was certified at the day ; by which it appeared that 
there were ſeveral variances in the continuances and pro- 
ceſs; but becauſe the plaint, count; and judgment cer- 
tified, agreed with the plaintiff's declaration, it was held 
that thoie variances made no failure of record. Hob. 179. 
2 Nelſ. Abr. 82 Fa | . 
In formedon for the manor of Z5field, the defendant 
pleaded in bar a common recovery of the ſaid manor 
againſt the donee in tail, who replied Nul tie] record, and 
the defendant having brought in the record, it appeared 
that the recovery was of the manor of field; and adjudged, 
that this being in a common recovery, ſhall be no failure 
of record for this ſmall variance, but ſhall be amended, 
being the miſpriſion of the clerk. 5 Rep. 46. And where 
a fine with proclamations was levied, and upon an iſſue of 
Nul tiel record, on which it was brought in at the day, tho? 
the year of the King was left out in the proclamations 
made in one term, as it was expreſſed in the proclamations 
of the other two terms; they were held to be right, and 
the omiſſion no failure of record. er 234. if a judg- 
ment, Sc. be reverſed for error, Nul tiel record may be 
pleaded. 8 Rep. 142. And where a tenor only of a re- 
cord, Cc. is brought in, it is a failure of record. Dyer 
wor © 2 Nelſ. 824. 

AINT-ACTION, (Fr. feinte) A feigned action; ſuch 
that altho' the words of the writ are true, yet for certain 
cauſes the plaintiff hath no title to recover thereby ; but a 
falſe action is properly where the words of the writ are 
falſe. 1 Inſt. 361. | 
FAINT-PLEADER, Is a fraudulent, falſe or collnſory 
manner of pleading, to the deceit of a third perſon ; againſt" 
which, among other things, was made the Stat. 3 Ed. 1. 


c. 19. 
FAIR-PLEADER, Or not pleading fairly, Sc. See 
Beaupleader. 75 

FAIR, (Fr. feire, Lat. nundine) A ſolemn or greater 
ſort of market, granted to any town by privilege, for the 
more ſpeedy and commodious providing of ſuch things as 
the ſubject needeth; and the utterance of what commodi- 
ties we abound in above our own uſes and occaſions : and 
both our Enghſb and the French word ſeems to come from 
ferie, becauſe it is incident to a far that perſons ſhall be 
privileged from being moleſted or arreſted in it, for any 

her debt, or contract than what was contracted in the 
Wo a ſame, 
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fame, or at leaſt was promiſed to be paid there. Star. 
17 Ed 4. c. 2. And 1 R. 3. c. 6. | 8 
Herein is to be dered, 
I. The right to a fair, and the manner of holding it. 
I. The duty, power, and interefl of the owners of fairs. 
HI. How far a ſale 
_ thing therein ſold. 


I. Of the right to a fair, and the manner of holding the 
4 


The firſt inſtitution of fairs and markets ſeems plainly 
to be for the better regulation of trade and commerce, 
and that merchants and traders may be furniſhed with 
ſuch commodities as they want, at a particular mart, 
without that trouble and loſs of time, which muſt neceſ- 
ſarily attend travelling about frqm place to place; and 
therefore as this is a matter of Gniverſal concern to the 

commonwealth ; fo it hath always been held, that no per- 
ſon can claim a fair or market, unleſs it be by grant from 
the King, or by preſcription, which ſuppoſes ſuch a grant. 
2 Inſt. 220. 3 Mod. 123. 
And therefore if any perſon ſets up any ſuch fair or 
market, without the King's authority, a quo warranto 
lies againſt him; and the perſons who frequent ſuch fair, 
Sc. may be puniſhed by fine to the King. 3 Med. 127. 
Alſo it ſeems, that if the King grants a patent for 
holding a fair or market, without a writof ad guod damnum 
executed and returned, that the ſame may be repealed by 
ſcire facias; for though ſuch fairs and markets are a be- 
nefit to the commonwealth ; yet too great a number of 
them may become nuſances to the publick, as well as a 
detriment to thoſe who have more antient grants, 3 Lev. 
$2. 
2 Fairs are generally kept once or twice in the year; 
and it has been obſerved, that fairs were at firſt occaſi 
by the reſort of people to the feaſt of dedication, and 
therefore in moſt places the fairs, by old cuſtom, are on 
the ſame day with the wake or feſtival of that faint to 
whom the church was dedicated; and for the fame reaſon 
kept in the church-yard, till by authority reſtrained. 2 
Inſt. 221. Blount. The court of Piepowder is incident to 
every fair, &c. By the ftatute 2 Ed. 3. cap. 15. Fairs 
are not to be kept longer than they ought by the lords 
thereof, on pain of their being ſeiſed into the King's 
hands, until ſuch lords have paid a fine for the offence ; 
and proclamation is to be —_ how long fairs are to con- 
tinue : alſo no merchant ſhall ſell any goods or merchan- 
diſe at a fair after the time of the fair is ended, under the 
penalty of forfeiting double the value of the goods fold, 
one fourth part whereof to the proſecutor, and the reſt to 
the King. 5 Ed. 3. c. 5. Any citizen of London may 
carry his goeds or merchandiſe to any fair or market in 
England at his pleaſure. See 3 Hen. J. c. 9g. 

It ſeems clearly agreed, that if a perſon hath a right 
to a fair or market, and another erects a fair or market fo 
near his, that it becomes a nuſance to his fair, &c. that 
for this detriment and injury done to him, an action on 
the caſe lies; for it is implied in the King's grant, that it 
ſhould be no prejudice to another. 2 Roll. Abr. 140. 

Alſo, although the new market be held on a different 
day, yet an action on the caſe lies; for this, by foreſtall 
ing the antient market, may be a greater injury to the 
owner, than if held on the fame day with his. 2 Saand. 
172. 1 Med. 69. 

If a man hath a fair or market, and a ftranger diſ- 
. turbs thoſe who are coming to buy or ſell there, by 
which he loſes his toll, or receives ſome prejudice in the 
pm ariſing from his fair, Sc. an action on the caſe 
ies. 1 Roll. Abr. 106. 2 Vent. 26, 28. So if upon a 
ſale in a fair a ſtranger diſturbs the lord in taking the 
toll, an action upon the caſe lies for this. 1 Noll. r. 


106. 
The King is the ſole judge where fairs and markets 
ought to be kept; and therefore it is ſaid, that if he 
grants a market to be kept in ſuch a place, * 
not ta be convenient for the country, yet the ſub- 
jects can go to no other; and if they do, the owner of 
the ſoil where they meet is liable to an action at the ſuit 
of the grantee of the market. 3 Mod. 123. But if no 


in a fair changes the property of a 
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place be limited for keeping a fair by the King's 

the grantees may keep it where they — — 
| where they can moſt conveniently; and if it be |; 
mited, they may keep it in what part of ſuch place they 


will. 3 Med. 108. 
By the 13 Ed. 1. fl. 2. c. 6. No fairs or markets ſhyj 
be held, ſee 2) H. 6. 5. G 


be kept in churchyards. 

At what time fairs are to 
1 Car. 1. c. 1. 29 Car. 2. c. 7. As alſo 11 & 12 jy 
c. 21. & g Ann. c. 23. fe . ds 


IL. Of: the duty, power, and intereft of the aun, y 
fairs | 


Owners and governors of fairs are to take care that 
every thing be ſold according to juſt weight and meaſure, 
who for that and other purpoſes may appoint a clerk df 
the fair or market, who is to mark and allow all ſuch 
weights, and for his duty herein can only take his rez. 
dl as _ Juſt fees. 4 Inft. 274. Moor 524, 1 

Fairs and markets are ſuch franchiſes as may be for- 
feited, as if the owners of them hold them contrary to 
their charter, as by continuing them a longer time than 
the charter admits, by diſuſer, and by extorting fees and 
duties where none are due, or more are juſtly dye, 
2 infi. 220. Finch 164. 3 Mod. 108. 

As to their intereft, it ariſes chiefly from tolls, 7,1 
payable at a fair or market is a reaſonable ſum of mon 
due to the owner of the fair or market, upon ſale of thing 
tollable within the fair or market, or for ſtallage, pickage, 
or the like. 2 nf. 222. 2 Jon. 207. 

But this is not incident to a fair or market without ſpe- 
cial grant; for where it is not granted, ſuch a fair or mar. 
_ is accounted a free fair or market. 2 aft. 220. Cr, 

- 559. 

Toll is a matter of private benefit to the owner of the 
fair or market, and not incident to them ; therefore if 
the King grants a fair or market, and grants no toll, the 
patentee can have none, and ſuch fair or market is count. 
ed free. Cro. Elia. 558. 2 Inf. 220. S. P. 2 Luv, 
1336. S. P. reſolved. 

Alſo if the King, at the time he grants a fair or mar- 
ket, grants a toll, and the fame is outrageous and exceſ- 
five, the grant of the toll is void, and the ſame becomes 
free. 2 Inſt. 220. 2 Latw. 1336. But the King, 
after he grants a fair or market, may grant that the 
patentee may have a reaſonable toll; but this muſt be 
in conſideration of ſome benefit accruing from it to thoſe 
who trade and merchandiſe in ſuch fair or market. 2 1. 
221, . 

No toll ſhall be paid for any thing brought to the fair 
or market, before the fame is fold, unleſs it be by cuſtom 
time out of mind, and upon ſuch ſale the toll is to be paid 
by the buyer; and therefore my Lord Coke ſays, that a far 
omg by preſcription is better than one by grant: 2 

221. N 
And by Weftm. 1. cap. 31. * Touching them that 
take outrageous toll, contrary to the common cuſtom of 
the realm in market towns, it is 1 that if any do 
ſo in the King's town, which is let in fee-farm, the King 
ſhall ſeize into his own hand the franchiſe of the market; 
and if it be another's town, and the ſame be done by the 
lord of the town, the King ſhall do in like manner; and 
if it be done by a bailiff, or any mean officer, without the 
commandment of his lord, he ſhall reſtore to the plaintif 
as much more, for the outrageous taking, as he had of 
him, if he carried away his toll, and ſhall have forty das 
impriſonment.” — AP 
| ut where by cuſtom a toll is due upon the ſale of an) 
in a fair or market, and he who ought to pay it fe. 

ſes, an action on the caſe lies againſt him. 1 Fell % 
103, 104, 106. But fee 3 Lev. . where this pa 
doubted, becauſe, toll is qua, = debt, for which 4% 

Some' perſons however are exempt from payment of 
and if the King or any of his progenitors have granted” 
any to be diſcharged of toll, either generally, of pern 0 8 
this grant is to diſcharge him of all tolls to 


King's own fairs or markets, and of the tolls, which, do 
gether with any fair or market have been granted fret 


ſuch 
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fich grant ef Aiſchatge; but cannot diſcharge tolls for-| puniſhinetit is amereement. Jeck. Cent. 161. See Faint- 
merly due to ſubjects either by grant or preſcription, 21 Atio cn 


10n. . 
FALSE CLAIM, By the foreſt laws, is where a man 


11 the Eng kitmfelf ſhall not pay toll for ay of his] claims more than is his due, and is amerced and puniſhed 
with 


goods; and if any be taken, it is puniſhable 


in the] for the ſame. A perſon had a grant by charter of the tenth 


ehm x. cap. 31. 2 Inft. 221, 80 tenants in| of all the veniſon in the foreſt of Lancaſter, viz. In carne 
— debe ts The and Au he all manner of tolls] /antuni, ſed non in corio; and becauſe he made 2 alfe claim, 
in fairs and markets, whether ſuch tenants hold in fee, or | by alledging that he ought to have the tenth of all veniſon 


life, years, or at will. 4 Inf. 269. 2 ff 221. 1. 


Roll. | within 


e foreſt, as well in carne, as in corio, therefore 
he was in miſericordia_ de decima venationis ſue in corio non 


1 Z byte | ſr ape 
jvilege does not extend to him who is a mer- | Percipiendb. Manwood, cap. 25. num. 3, _ | 
—— f ts is living by buying and ſelling, but is FALSE FORM, In proceedings at law, is aided by a 
annexed to the perſon in reſpect of the land, and to thoſe| verdiẽt; though not where there is want of certainty, Sc. 
things which grow and are the produce of the land. 1 _ 724, 876. / 


E M. B. 228. 2 Leon. 191. Co. Elz. 227. 2 bot. 


221. 1 Roll. Ar. 321, 2. 


ALSE IMPRISONMENT, (falſum impriſonamentum ) 
Is a treſpaſs committed againſt a perſon, by arreſting and 


Owners of fairs and markets ate to appoint toll-takers | impriſoning him without juſt cauſe, ret, to law; or 


or book - keepers, on pain of 405. and they ſhall enter and 
give account of horſes fold, Sc. 28 3 P. 8 M. C. 7. 
and 31 Eliz. c. 12. 


III. How far a ſalt in a fair changes the property of a 
thing het fold.” See 42 title Marker. 


FAIT, (faclum) I in law „ rene a deed or wri- 
ting, lawfully executed to bind the parties thereto, Vide 
Deed. | | | 

FAIT ENROLLE, (Fr.) Is a deed of bargain and fale, 
Sc. and forging the inrollment of it is a great miſdemea- 
nor, but not forgery within the Stat. 5 Ehz. 1 Keb. 568. 

FAITOURS, br, In the ſtatute 7 R. 2. cap. 5. is uſed 
for evil doers, and may be interpreted idle livers, from 
faitardiſe, which fignifies a kind of ſleepy diſeaſe, pro- 
ceeding of too much ſluggiſhneſs : and in the ſame ſtatute 


where a man is unlawfully detained without gal oceſs: 
and it is alſo uſed for à writ which ĩs brought for this treſ- 
paſs. If a perſon be any way unlawfully detained, it is 
falſe * and conſiderable damages are recovera- 
ble in theſe actions. 1 If, 124. The law favours liberty, 
and the freedom of a man from impriſonment, ſo that 
falſe impriſonment is a great offence; and lawful impriſon- 
ment is ſo far pitied, that by ſeveral ſtatutes, as well as by 
the Common law, defaults are ſaved on that account. 
Wood's Infl. 16. 3 | 
The King cannot give any. power to ER. where 
impriſonment may not be awarded by the Common law. 
2 Brownl. 18. And if a perſon is impriſoned on any by- 
law of a corporation, Sc. it is falſe impriſonment ;, be- 
cauſe a by-law to impriſon is - Magna Charta, quod 
nullus liber homo impriſonetur, &c. 5 Rep. 64. It is the 
fame of a cuſtom to impriſon perſons; but tis incident 


it ſeems to be ſynonimous with vagabonds. Terms de to a court of record to imprifon. 2 Nel. Abr. 827. 


FALANG, A jacket or cloſe coat. Blount. | 
FALCATURA, One day's mowing of grafs; a cuſto- 
mary ſervice to the lord by his inferior tenants : falcata was 
the graſs freſh mowed, and laid in fwathes ; and falcator 
the ſervile tenant performing the labour. Nennet s Gl. 


If a juſtice of peace, &c. commits a perſon without juſt 
cauſe, it is fal/e impriſonment ; and a conſtable cannot im- 
priſon a man at his pleafure, to compel him to do an 

thing required by law; but is to carry him before a juſ- 
tice. Mid. 1 Len. 327. Where any juſtice ſends for a 
man, and commits him to gaol without any examination, 


FALCO, A _—_ in his tAth year of | the party may have action o 2 againſt him; 
d, 


his reign, granted to Owen Fitz and others, omnes 
accipitres & falcones gentiles & ſpuarios, &. 


and if a juſtice of peace ſends a general warrant to arreſt a 
perſon, and ſay not for what ; action lies againft him, but 
not againſt the officer. Mich. 8 Jac. B. x. 


Pat. 14 Joh. 8 
Fatt. A ſheepfold. —— Et = oves Ant levantes\ Ini falſe impriſonment brought again an officer of an in- 


& 2 i propria falda, &c. 


ot. Chart. 6 Hen. 3. ferior court, if 8 an arreſt by virtue of their war- 


rant, he muſt intitle the court to juriſdiction, or the action 


FALDAGE, (faldagium) Is a privilege which ſeveral] les againſt him. Marſs, pl. 195. If erroneous proceſs 
lords antiently reſerved to themſelves, of ſetting up folds | iffues out of a court that hath 25 edition of the . 


for ſheep in 1 their manors, for er 
manurance of the ſame; and this was uſually done not on 


and the bailiff or officer executes it, hereby the party is 
| imprifoned, the officer ſhall be excuſed in action of fal/e 


with their own, but their tenant's ſheep, which they call * but if the court out of which the proceſs 
feta falde. This — is termed in ſome places a] iſſues hath no cognizance of the cauſe, it is otherwiſe; 


fold courfe z-and in old c 
or fald 


agii. 
FALDACURSUS, A ſheep walk, or feed for ſheep. | 


ters faldfoca, i. e. tibertas faldæ, | for in ſuch caſe the whole proceedings is coram non judice, 


and the officer will not be excuſed. 10 Rep. 75. 
An officer hath a warrant upon a capias ad ſatisfaciend. 
againſt an earl; or counteſs, Sc. who are privileged in 


2 Vent. Rep. 139. : 
FALDFEY. FALD-FEE, A fee or rent paid by ſome| their perſons, and he arreſts them; tis ſaid action of 


cuſtoma 
own land. 


ry tenants for liberty to fold their ſneep upon their | fal/e impriſonment will not lie againſt the officer, becauſe 


he is not to examine the judicial act of the court, but to 


FALDISTOR, ($ax.) The higheſt ſeat of a biſhop, in- 6 Rep. 56. 10 Rep. 75. 
* ſhop, 7 Rep. 56. ep. 75 


cloſed round with a lettice. - 


an arreſt is made by one who is no legal officer, 


FALDWORTH, A perſon of age, that he may be tec- it is falſe impriſonment, for which aftion lies. 1 uf 


koned of ſome decen : u Freſne. 


An action of falſe impriſonment lies againſt ' a 


9: 
FALERZA, (Lat. phalere) The tackle and furniture of a | bailiff for arreſting a perſon without warrant, though 


cart or wain. Mon. Ang. tom, 2. f. 256. 


Fe ps A great rock, bank or hill by the ſea ſide. | reſt one after the return of the writ is 
FALLOW-LAND, Vide Jarreftum & Terra Jarretza. | ifs' arreſts a man out 


he afterwards receives a warrant: and ſo it is if he ar- 


An are | ; for it is then 
without writ. 2 nft. 53. If a ſheriff or any of his bai- 
of his county, &c. or after the 


FALLUM, Is a fort of land, as appears by the n ſheriff is diſcharged of his office; or a pe eſts 
licon Anglicanttm. — De duobus atris & v inti fallis in, on a juſtice's warrant after his „ 


„Mon. tom. 2. 425. : hs 
FALMOTUM, or falkmote, The fame with fylkemte. 


Sc. it will be falſe impriſonment. ©. Dyer 41. And if the 
ſheriff, after he hath ab ror a l when a legal 


FALSE ACTION, If brought againſt one, whereby he diſcharge” comes to Him, as a ſuper ede the like, d 
1s caſt into priſon, and dies pending the ſuit, the law Seth not — diſcharge he ny, 27 . this action. 


no remedy in this caſe, becauſe the truth or falfbvod of the 2 R. 1. 12. Firzh. 2 


patter cannot appear before tis tried: and if the Plaititiff], In caſe the plaintiff” in a ſuit brings an unlawful war- 
be barred or non uited, at Common law, regularly all the] rant to a ſheriff, and ſhews him the defendant, requiring 


him to make the arreſt; or if he bring a good warrant, 
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and direct the ſheriff to a wrong man, Cc. for this the 
action of falſe impriſonment will lie againſt both. Bro. 
Treſp. 99, 307. Faux Impr. 19. 1 Brownl. 211; If a 
warrant be granted toarreſt, or apprehend a perſon, where 
there are ſeveral. of the name, and the bailiff or. other 
officer arreſts a wrong perſon, he is liable to action of falſe 
r and he is 75 take notice of the right party at 
is peril. Dyer 244. Moor 457. 
3 — — on a Sunday may bring his action of 
falſe impriſonment ; but one has been refuſed to be releaſed 
in ſuch a caſe. 5 Mod. 98. If a bailiff demand more 
than his juſt fees, when offered him, and keep a perfon 
in cuſtody thereupon,, it a/c impriſonment and puniſh- 
able: and if a ſheriſh, or gaoler, keeps a priſoner in gaol, 
after his acquittal, for any thing except for fees, it is un- 
lawful impriſonment, 2 /nft. 481. Mod 16. If a man 
falſly impriſons A. B. and the gaoler detains him till he 
pays ſo much Hah he ſhall have action of falſe impriſon- 
ment, and taking ſo much money from him ya 
—_ and it is illegal to uſe a lawful means for oppreſ- 
ee nc, fo: © LR 
Unlawful or falſe impriſonment is ſometimes called dureſs 
of impriſonment, where one is wrongfully impriſoned. till 
e ſeals a bond, Sc. 2 Ia. 482. If a perſon bind him- 
ſelf to pay money; and if he do not pay it, that the other 
ſhall impriſon him; if he pays it not, and the other doth 
impriſon him, it is fal/e impriſonment. 23 E. 3. 3. And 
where a man owes me money, or hath done any treſpaſs, 
Sc. and I impriſon him for it, without order of law, he 
may bring falſe impriſonment againſt me. F. N. B. 
88. | 7 


An impriſonment will be unlawful, and give this 
action, altho' the cauſe be good, when he that makes 
it doth the ſame without any colour of authority; or if 
he has a colour, yet no good authority, from the court, 
Sc. or where a court or officer hath power, but do not 
well make it out; or when the authority is well made 
forth, and not rightly purſued and executed. 4 Rep. 
64. 8 Rep. 67. Dyer 242. And all perſons male or 
female, that have a hand in a wrong impriſonment, ſhall 
be ſued in action of falſe impriſonment; and the party 
grieved may ſue any one of them for it. 1 Inf. 57. Bro. 
Treſp. 113, 256. But if the impriſonment be by the 
agreement and conſent of him that is arreſted, it may bejuſ- 
tifiable. Bro. Faux Impr. 18. 5 

If a man arreſted or apprehended be committed to a 
private priſon, where he ſhould be ſent to the common 
gaol; action will lie for it, as a falſe impriſonment. 2 
Brownl. 41. A man under arreſt, or in ſtocks, Sc. is 
ſaid to be in priſon: And in a common arreſt, where 
lawful, the officer may make any place his priſon, be- 
cauſe the writ commands that Habeas Corpus ejus coram, 
Sc. apud Weſtm. which is a general authority. 1 Salk. 


401. 44 

In criminal caſes, where a man is fallly impriſoned, he 
may bring a Habeas Corpus, and upon return of the writ, 
ſetting forth the cauſe of the commitment, if it appears 
to be againſt law, he ſhall be diſcharged ; or he may be 
bailed, if it be doubtful, Sc. 4 Inf. 182. See Arreſt, 
Impriſonment. - 

FALSE JUDGMENT, (Falſum Judicium) It is a writ 
that lieth where fal/e judgment is given in the county-court, 
court baron, or other courts not of record F. N. B. 17, 
18. This writ may be brought on a judgment in a 
plea, real or perſonal: and for errors in the proceedings 
of inferior courts; or where they eed without 
having juriſdiction, writ of fal/e judgment lieth : 2 
the plaintiff aſſign errors in a writ of falſe j d 
ſhall not ſay, In hoc erratum eft, Sc. but unde queritur 
drver fimodo fibi falſum judicium fattum fuiſſe (judicium in 
hoc, Sc. Moor 73. 2 Nelſ. Abr. 829. It writ of 

falſe — abate for any fault in the writ, the plain- 
tiff cha not have Scire facias ad audiend. Errores, upon 
the record certified, becauſe it comes without an 
original: but if the plaintiff dies, and falſe judgment is 
given in the inferior court, his heir ſhall have a Sci. fac. ad 
audiend. Error againſt him who recovered upon that record 
which is removed into C. ZB. And where the plaintiff in a 
writ of falſe judgment is nonſuit, it was formerly a queſ- 
tion, whether the other party ſhall ſue execution upon 
this record ſo removed againſt the plaintiff, without 


cant though not 
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ſuing out a Scire facias; but it has been 

he may doit. Hill. 23 Hen. 6. New Nat. 

| When a record is removed into B. R. by writ of fal 
the 


judged, that 
„ 39. 


judgment, if the party alledges variance between the re. 
cord removed, and that on which judgment was given, 
the trial ſhall be by thoſe who were preſent in court 
when the record was made up. 2 Lutw. 957. Star. 
Ed. 3. c. 4. A man ſhall not have a writ of falſe jug. 
ment but in a court where there are ſuitors; for if there 
be no ſuitors, there the record cannot be certified 

them: New Nat. Br. 40. A tenant at will, according 
to the cuſtom of the manor, which is tenant by copy of 
court roll, ſhall not have a writ of falſe Judgment upon 
a judgment given againſt him: but where fal/e jud 

is given on a writ of | juſticies, directed to the ſheriff the 
party grieved ſhall have a faux judgment; although the 
judgment be for debt, or treſpaſs above the ſum of zo, 


Where a record of a judgment in the county- court 
was vicious, and the judgment reverſed in C. B. the 
ſuitors were ordered to be amerced a mark, and the 
county Clerk fined 5/. And if a plaintiff in an inferior 
court declare for more than 40s. , 3 ſhall be re- 
verſed by writ of falſe judgment : but where damages are 
laid under that ſum, coſts may make it amount to more, 
1 Mod. 249. 2 Med. 102, 206. 

Upon falſe judgment before bailiffs, or others who hold 
plea by preſcription, in every ſum in debt by bill be- 
fore them, .a party ſhall 1; Ohta a writ of falſe judg- 
ment; but a writ of error thereupon. M. 4 E 4 
For defaults of tenants for life, in writs of right, G. 
Faux g. Tren lies by him in reverſion: and this writ 
uz brought _ a ſtranger. to the judgment, if 
he be-tenant of the land. A judgment ſhall be intended 
good till reverſed by writ of falſe judgment, &c. See 
Accedas ad Curiam, and Attaint. | | 

FALSE LATIN. Before the late ftatute for turning 
law proceedings into Engliſh, if a Latin word was ſignif- 

* yet an indictment, declara- 
tion, or fine, ſnould not be made void by it: but if the 
word was not Latin, nor allowed by the law, and it were 
in a material point, it made the whole vicious. 5 Rep. 
121. 2 Nel}. 830. Vide Latin. | 

FALSE NEWS. Spreading falſe news, to make diſ- 
cord between the King and nobility, or concerning xs 
| gee Is the realm, is puniſhed by common law, wi 

ne and impriſonment, which is confirmed by ſtatutes 
Weſftm. 1. 3 Ed. 1. c. 34. 2 Ric. 2. ff. 1. c. 5. And 12 
Ric 2. c. 11. See 2 Inft. 226, 3 Inf. 198. 

FALSE OATH. See Perjury. . gh 

FALSE PLEA. In præcipe quod reddat againſt two, if 
the one comes and takes the intire tenancy upon him, 
upon which they are at iſſue, and it is found againſt the 
tenant, by this he ſhall loſe his moiety; for it is 
found againſt the tenant for his part, becauſe it is tried 
per pais upon iſſue ; contra of plea to the writ by demur- 
* Note the difference. Br. Peremptory, pl. 73. cites 
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Plaintiff, in a ſuit in Chancery againſt an executor, ſhall 
have the ſame advantage thereof, as if the ſame plea were 
found falſe by verdict at law ; and ſhall have all the ſam: 
conſequences here, as follow on a falſe plea at law to all 
intents. Mich. 26 Car. 2. 2 Chanc. Caſes 201. Parker v. 
Dee. See Plea. | "OLE 

FALSE PROPHECY. See Prophecy. 

FALSE RETURN; On a falſe return by a mayo, 
Sc. to a mandamus, or by a ſheriff, &c. to a writ, a ſpecial 
action on the caſe will lie. See Black. Com. 3 V. 111, 


163. 

b ALSE TOKENS, As where perſons get 
goods into their hands, by forged letters, or other coun” 
rerfeit means, is puniſhable by impriſonment, &. 
Stat. 33 H. 8. c. 1. See Cheats and Counterfetts. 

FALSE VERDICT, A writ of at:aint lieth, to mw 
whether a jury of 12 men have given a falſe verdi 
that ſo the judgment following thereupon ma) be te. 
verſed, It is allowed in almoſt every action excep- 
in a writ of right. See ſtatutes 1 Ed. 3. © 6. 5 


Ed. 3. c. 7. 28 Ed. 3. c. 8. 34 4 7 


; 


Ric. 2. c. 3. Black. Com. 3 V. 403. 


money ot 


would not lie on a verdict, upon an information, as the 
defendant hath only the benefit of one jury ? conſequently] 


is found guilty only by one jury. T5 | 
Ry FALSIFY, Seems to 5 as much as to prove a 


ing to be falſe. Perk. 383. | « 
” RE SITING A RECORD. A perſon that purchaſes 
land of another, who is afterwards outlawed of felony, &c. 
may falfify the record, not only as to the time wherein the 
felony is ſuppoſed to have been committed, but alſo as 
to the point of the offence : but where a man is found 
guilty by verdict, a purchaſer cannot falfify as to the 
offence ; though he may for the time, where the party is 
found guilty generally in the indictment, &c. becauſe the 
time is not material upon evidence. 2 Hawk. P. C. 456. 
And any judgment given by perſons who had no good com- 
miſſion to proceed againſt the perſon condemned, may be 
falffied by ſhewing the ſpecial matter, without writ of er- 
ror. id. Alſo where a man is attainted of treaſon or 
felony, if he be afterwards pardoned by parliament, the 
attainder may be falfified, by him or his heir, without plea. 
Ibid 


FALSIFYING A RECOVERY, Iflue in tail may falfi- 


fy a recovery ſuffered by tenants for life, Sc. And it has 


been held, that a perſon may falfify a recovery had by the 
iſſue in tail, where an eftare tail tore bound by a fine. 
2 Nelſ. Abr. 831. But where there was tenant for life, 


' remainder in tail, and reverſion in fee, tenant for life 


ſuffered a common recovery, in which he in remainder 
was vouched, and the uſes were declared to him, who 
had the remainder in tail; it was adjudged, that b 

the recovery all remainders and reverſions were barred, 


and that they could not falfify this recovery. 10 Rep. 


He in reverſion ſuffered a common recovery, and de- 
clared the uſes; his heir ſhall not falfify it by pleading 
that his father had nothing at the time of the recovery, 
becauſe he is eſtopped to ſay he is not tenant to the pre- 
cipe. Godb. 189. An infant brought an aſſiſe in B. R. 
Pending which action the tenant brought an aſliſe againſt 
the * in C. B. for the ſame land, and had judgment 
by default, which he pleaded in bar to the aſſiſe brought 
by the infant; who ſet forth all this matter in his repli- 
cation, and that the demandant at the time of the ſe- 
cond writ brought was tenant of the land, and prayed that 
he might falfify this recovery; and it was held that he 
might, becauſe he could not have writ of error, or attaint. 
Godb. 271. 2. 1 has been 3 that 
A rec is not ſo firm, but it ma alfified in point 
of recovery of the thing itſelf, . * — * — 


FALSIFYING A VERDICT. Where in any real ac- 
tion, there is a verdict againſt tenant in tail, the iſſue can 
never falfify ſuch verdid in the point directhy tried; but 
only in a ſpecial manner, as by ſaying that ſome evidence 


was omitted, Fc. 2 Ld. Raym. 1050. 
_ FALSONARIUS, A forger. Et quod Falſona- 
rios Chartam, Sc. detegent. Hoveden 424. 


FALSO RETURNO BREVIUM, Is a writ that lieth 
againſt the ſheriff who hath execution of proceſs. for. falſe 
returning of writs. 5 43. 

FAMILIA, Signifies all the ſervants belonging to a par- 
ticular maſter; but in another ſenſe, it is taken for a por- 
tion of land, ſufficient to maintain one family: it is ſome- 
umes mentioned by our writers to be a Hide of land, which 
is alſo called a Man/e ; and ſometimes Curucata or a plough 
land. Blount. 

FANATICKS, Are perſons pretending to be inſpired, 
and being a general name for Quakers, Anabaptiſts, and all 
Other ſectaries, and factious Dſſenters from the church of 

land. Stat. 13 Car. 2. cap. 6. 

FANATIO, (Ani Fanationis) Is the fawning ſeaſon or 

fence-month in foreſts. Kennet's Gloſſ. | 

. FARANDMAN, (Sax.) A traveller or merchant ſtran- 

8. to whom by the laws of Scotland juſtice ought to be 
one with all expedition, that his buſineſs or journey be 

not hindered. Skene, c. 104. 

3 ARDEL OF LAND, (Fardelle Terre ) Is generally ac- 

. the fourth part of a Tara - Land; but according to 
9, (in his Compleat Lawyer, p. 57.) It is an eighth part 


pointed to be obſerved 
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only, for there he ſays that two fardles of land make 4 
11 and fout nooks a yard - land. 


FARDING-DEAL, (Quadrantata terre) Is the fourth 
part of an acre: and beſides guadrantata terre, we read o 


{| obolata, denariata, ſolidata, and librata terre, which pro- 


bably ariſe in proportion of quantity from the * 
deal, as an half- penny, penny, ſhilling, or pound in mo- 
ney, riſe in value; and then muſt obolata he half an acre, 
denariata an acre, ſolidata twelve acres, and librata terre 
twelve ſcore acres of land: but ſome hold obolara to be 
but half a perch, and denariata a perch; and I find viginti 
libratas terre vel redditus, Reg. Orig. 94, 248. whereby 
ſeems it that librata terre is ſo much as yields 20s. per 
annum. F. N. B. 8. Spelm. Gloſſ. | 
FARE, (Sax.) A voyage or paſſage by water; but 
more commonly the money paid for ſuch paſſage, in 
which ſenſe we now uſe it, 3 P. & M. cap. 16. So for 
what we pay an hackney, or ſtage-coachman for our car- 
riage. 

"FARINAGIUM, Toll of meal or flour Et quod de 
cetero molendinarius non capiat Farinagium, c. Ordin. In- 
ſul. de Jerſey 17 Edw. 2. | 
FARLEU, Is money paid by tenants in the weſt of 
England in lieu of a beriot : and in ſome manors in Devon- 
Hire, farleu is diſtinguiſhed to be the beſt goods; as 
hertot is the beſt beaſt, payable at the death of a tenant. 
Cowell. | | 
FARLINGARII, Are whoremongers and adulterers. 
Saxon. | 
FARIN, or FERM, (Lat. firma, from the Sax. feorum. 
i. e. Food, and feormain to feed or yield victuals) 1gnifies 
a large meſſuage and land, taken by leaſe under a certain 
yearly rent, payable by the tenant; and in former days, 
about the time of William the Firſt, called the Conqueror, 
theſe rents were reſerved to the lords in victuals and other 
neceſſaries ariſing from the land; but afterwards in the 
reign of King Hen. 1. were altered and converted into mo- 
ney. Terms de Ley. A farm is moſt properly the chief 
meſſuage iy a village; and it is a collective word, conſiſt- 
ing of Ger things gathered into one, as a meſſuage, 
land, meadow, — wood, common, c. Locare ad 
firmam is ſometimes taken for as much as to let or ſet to 
farm; and the reaſon of it may be in reſpect of the firm 
or ſure hold the tenants thereof have above tenants at 
will. A farm in Lancaſhire, is called Ferm- bolt; in the 
north a Tack, and in Eſſex a Wike: And ferm is taken in 
various ways. Plowd. 195. 

FARMER, Is he that tenants a farm, or is leſſee thereof. 
Terms de Ley. And it is ſaid generally every leſſee for life 
or years, although it be but of a ſmall houſe and land, is 
called Farmer, as he is that occupieth the farm : as this 
word implies no myſtery, except it be that of huſbandry, 
huſbandman, is the proper addition of a farmer. 2 Hawk. 
188. By ſtatute, no parſon or ſpiritual perſon may take 
farms or leaſes of land, on pain of forfeiting 101. per month, 
Sc. 21 Hen. 8. c. 13. And no perſon whatſoever ſhall 
take above two farms together, and they to be in the ſame 
pariſh, under the penalty of 35. 4d. a week. 25 H. 8. 
c. 13. 32 H 8. c. 8. „ 4. | | 

FARTHING, Was the fourth part of a Saxon penny, 
as it is now of the Enghſb penny. 

FARTHING OF GOLD, (Quaſi fourth thing) A coin 
uſed in ancient times, containing in value the fourth part 
of a Noble. It is mentioned in the ſtat. 9 H. g. c. 7. where 
it is ordained, that there ſhall be good juſt weight of the 
Noble, Half Noble, and Farthing of Gold, &c. 

FARTHING OF LAND, to differ from Far- 
2 z for it is a large quantity of land: in a ſurvey 
book of the manor of Mt lapton in Com. Devon is enter- 
ed thus: A. B. holds ſix fartbings of land at 1261. per 

FARUNDEEL of land, the ſame with farding-deal. 

FASSUS, (Fr. Faifſeau) A faggot of wood, Med. Ang. 


Tom. 4 238. 

FAS T- DATS, Are days of faſting and humiliation, ap- 
publick authority. There are 
fixed days of faſting injoined by our church, at certain 
umes in the year, mentioned in ancient ſtatutes, particu- 
1 0 3 Ed. 6. c. 19. and 5 El. c. 5. And by 

4 12 


FEE 


12 Car. 2. c. 14. the zoth of January is ordained to be a 


day of faſting and repentance, for the murder of King | 93 


Charles I. Other days of fafting which are not fixed, are 
occaſionally appointed by the King's Proclamation. Though 
abſtinence from eating of fleſh is required on thoſe days, 
by our laws; it is made penal to afficm that any forbear- 
ing of fleſh, is neceſſary to ſalvation. 1 Hawk. P. C. 8. 
See Embring Days. : 
FASTERMANS, Among the Saxons were pledges. 

Ed. Confeſſ. cap. 38. Vide Fæſtingmen. 

AT, or WATE, ls a large wooden veſſel uſed by 
maltſters and brewers, for meaſuring of malt with expe- 
dition, containing eight buſhels or a quarter. Stat. 1 H. 5. 
c. 10. and 11 H. 6. c. 8. It is alſo a leaden veſſel or pan, 
made uſe of by brewers to run their wort into, and by 
others for the making of ſalt at Droitwich in the county of 
MWorceſter. ; 

FATUA MULIER, A whore. Cum quadam fatua mu- 
liere nudus in leclo cum nuda extitit deprebenſus. Du Freſne. 

FAUSE TUM, A faucet, muſical pipe or flute. Or- 
. S decentum fauſetum in divino officio omnibus noſtris, 


c. interdicimus. 


F AUTORS, Are favourers or ſupporters of others; a- 


bettors of crimes, c. 

FEAL. The tenants by knight ſervice did ſwear to 
their lords to be feal and leal, i. e. to be faithful and loyal. 
Spel. de Parliament 59. 

FEALTY. (Fidelitas) Fr. Feaulte, i. e. Fides) Signifies 
an oath taken at the admittance of every tenant, to be 
true to the lord of whom he holds his land: and he that 
holds lands by the oath of fealty, has it in the freeſt man- 
ner; becauſe all perſons that have fee, hold per fidem and 
Fiduciam, that is, by fealty at the leaſt. Smith de Repub. 
Ang. lib. 3. c. 8. This fealty, which ls uſed in other 
nations, as well as England, at the firſt creation of it bound 
the —_ to fidelity ; the breach whereof was the loſs of 
his fee. 

R is uſually mentioned with homage, but differs from 
it; being an obligation permanent, which binds for 
ever: and theſe differ in the manner of the ſolemnity, for 
the oath of homage is taken by the tenant kneeling; but 
that of ſealty is taken ſtanding, and includes the ſix fol- 
* lowing things, viz. 1. Incolume, that he do no bodily 
injury to the lord. 2. Tutum, that he do no ſecret 
damage to him in his houſe, or any thing which is for his 
defence. 3. Honeftum, that he do him no injury in his 
reputation. 4. Uiile, that he do no damage to him in 
his poſſeſſions. 5. Facile, and 6. Pyſſibile, that he ren- 
der it eaſy for the lord. to do any good, and not make 
that impoſhble to be done, which was before in his 
power to do: all which is compriſed in Leg. Hen. 1. 


. | 
Fealty has likewiſe been divided into general and ſpecial; 


general, to be performed by every ſubject to his prince; 
and ſpectral, required only of ſuch as in reſpect of their 
fee, are tied by oaths to their lords. Grand Cuſtum. Nor- 
mand. Fealty ſpecial is with us performed either with free- 
men, or by villains. The particulars of the oath of fealty, 
as it is uſed by the Feudifts, is well expreſſed by Zaſius, in 
his Tra#at. de Feudis. Part 7. Numb. 15, 16. which is 
worthy comparing with the uſual oath taken here in Eng- 
land. 

By flat. 17 Ed. 2. fl. 2. the form of this oath is ap- 
pointed, and as now obſerved, it runs as follows, viz. I 
A. B. will be to you my lord C. true and faithful, and bear 
to you fealty and faith for the lands and tenements which 1 
bold of you : and I will truly do and perform the cuſtoms and 
Services that I ought to do to you. So belp me God. The 
oath is adminiſtered by the lord or his ſteward ; the tenant 
Holding his right hand upon the book, and repeating af- 
ter the lord, Sc. the words of the oath; and then kiſſ- 
ing the book. Terms de Ley. 

This oath is in ſome manors neglected; but in copy- 
hold manors, where courts are kept, and copyhold eſtate 
granted, it is generally uſed: leſſees for life or years, 
ought to do fealty to their lords, for the lands they hold: 
and there can be no tenure without ſome ſervice. Mood 
Iaſt. 183. But a bare tenant at will, ſhall not do fealty, 
becauſe he hath no certain eſtate; and the matter of 


St 


„ 30 
an oath ought to be certain. Lit. 131, 132. 1 jy 


Fealty is incident to all manner of tenures, except franl- 
almoign and tenancy at will, Jbid. Fidelitas et fide;, 14. 
ſequit et ſervitii ligamen quo particulariter vaſſalus domino 
aftringitur. Spelm. 

FEASTS, Anniverſary times of feaſting and thankſgiv- 

ing, as (Triſimas, Eafter, Whitſuntide, Sc. The fur 
feaſts which, our laws eſpecially take notice of, are the 
feaſts of the annunciation of the bleſſed Virgin Mary, of the 
nativity of St. Jobn the Baptiſt, of St. Michael the Arch. 
angel, and of St. Thomas the Apoſtle; on which quarterly 
days, rent on leaſes is uſually reſerved to be paid. See 
the Statutes 5 & 6 Ed. 6. c. 3. 3 Jac. 1. c. 1. 12 Cy, 
2. c. 30. 
FEE, ( Frodum, or Feudum) Fee, comes of the French 
Pief, i. e. Prædium beneficiarium, vel res clientelaris, o 
from the Sax. Feb, viz. Merces, flipendium, quaſi dicityr 
flatus Beneficiarius; it is ſaid to be that eſtate which we 
hold by the benefit of another, and for which we do ſer- 
vice or pay rent to the chief lord; and is applied to all 
thoſe lands and tenements which are held by perpetual 
right, by an acknowledgment of any ſuperiority to a 
higher lord. The writers on this ſubject, divide all lands 
wherein a man hath a perpetual eſtate to him and his heirs, 
into allodium and feudum. : 

Allodium they define to be every man's land, Cc. which 
he poſſeſſeth merely in his own right, without acknoy- 
ledgment of ſervice or payment of any rent to another; 
and this is a property in the higheſt degree: 

But feudum is ſuch land as is held of another, for 
which ſervice is done or rent is paid, as an acknowledg- 
ment thereof. All the land in England, except the 
crown-lands in the King's own hands in right of his 
crown, are in the nature of feudum, or fee; for though 
many have lands by diſcent from their anceſtors, and 
others have bought land, it cannot come to any either by 
diſcent or purchaſe, but with the burden that was laid 
upon him who had novel fee, or firſt of all received it 
from his lord; ſo that there is no perſon hath direun 
deminium, i. e. the very property of demain in any land 
but the King, in right of his crown : and notwithſtand- 
ing he that hath fee, hath jus perpetuum et utile dominium, 

et he owes a duty for it, and therefore it is not mph 
is own; and he that can ſay moſt of his eſtate, fait 
thus: I am ſeiſed of this or that land or tenement, in ny 
demain, as of fee; ſeifitus inde in dominico meo ut de fend, 
which is as much as if he had ſaid, it is my demain or 
proper land to me and my heirs for ever; but yet [ hold 
it in nature of a benefit of and from another. Can. 
Britan. 93. By this doctrine is to be underſtood that 
every man in ſociety, holds his eſtate, ſubject to the 
laws of that ſociety, and muſt be ſuppoſed to hold of 
the community, as what he poſſeſſes is ſuppoſed to have 
been taken out of the common ſtock. When he negletts 
to fulfil the duties of ſociety, he forfeits to the com- 
munity, the eſtate he hath received. The King is the 
truſtee for that community. He, as ſuch, is the ſuper! 
lord: and in that ſenſe _— one may be ſaid to hold 
mediately or immediately of the King. This is what 
the editor (J. A.) ſuppoſes is meant by the doctrine i 
queſtion. ; 

All that write 4 feadis, hold tha . 
not an entire property in his fee : and as fre ca 
without fealty, "Aon to a 7 the lands o = 
crown are not properly fee; for no man may grant © | 
our Jing or crown oweth fealty to any ſuperior 0 
earth. ; 

The word = is ſometimes uſed for the compals oi = 
cuit of a lordſhip or manor, as we ſay the lord f che f | 
Sc. as well as the particular eſtate of the tenant - - 
alſo for a perpetual right incorporeal; as to have 
keeping of priſons, 8 in fee. Bract. Lib. 2. * 
Old Nat. Br. 41. And when a rent or annulty 15 77 8 
to one and his heirs, it is a fer perſonal. 7 5 called 
Fee is commonly divided into fee ab/olute, otherwiie yall. 
fee fimple; and fee conditional, termed otherwiſe fer 
See Tail. | 2 


as and ea ac / co a Eo ĩ A 


. 


„ re 


- agreement is preſumed, it being for their benefit, and 
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e-fimple (feodum fimplex) is where a man hath lands 
— Ro LS = him and his heirs for ever: 
-e-1ail is an eſtate whereof one is ſeiſed with limitation, 
to him and the heirs of his body, Sc. Litt. 14, 16. 
All eftates at the common law were Fe and all 
other eſtates and intereſts are derived out of it, where- 
fore there muſt be a fee-fimple at laſt in ſome body. Lit. 


04 ader this head it may be proper to conſider, 


I. In what things a man may have a fee-fimple. 
II. By what means ſuch an eftate may be acquired. 
III. By what words it may be created. 


I. In what things a man may have a fee-fimple. 

A man may — an Mo in Ae of all lands 
or tenements, or other things real. Co. L. 1. b. Of 
lordſhips, advowſons, commons, eſtovers, and all here- 
ditaments. Co. L. 4. a. So he may have a fee- ſimple 
in things mixt; as in franchiſes, liberties, Sc. Co. L. 
2.4. | 
So if a man grants to another and his heirs all woods, 
underwoods, timber-trees or others in ſuch a part of a 
foreſt, ſaving the ſoil; the grantee has a fee to take in 
alieno ſolo. R. 8 Co. 137. b. 

So, in things perſonal; as in annuity. Co. L. 2. 4. 
In a dignity granted to him and his heirs. G. L. 2. a. 
In a ſwan- mark. 7 Co. 17. In a part or ſhare of the New 
Rrver water. Ca. Parl. 207. 

So, in the patronage of an hoſpital, or other' thing 
created de novo, in which there was not a precedent eſtate, 
a man may have a fee to him and his heirs, qualified in a 
particular manner : as if a Queen conſort inſtitutes an hoſ- 
pital, and reſerves the patronage ſibi & reginis Anglie ſuc- 
cedentibus. R. Ca. Ch. 214. 

But in eſtates in eſſe before ſuch deſultory inheritance 
it cannot be: as the dutchy of Cornwal limited to the 
prince & filiis regis Angliæ primogenitis, ſhall not be good, 
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II. By what means ſuch an eftate may be acquired. 

2 man may take a fee by deſcent, or by pur- 
e. 

In what manner a man may take by deſcent, ſee under 
title Deſcent. 

With reſpect to purchaſers it is to be noted, that ſome 
are incapable of purchaſing. 

An alien cannot purchaſe any lands in England. 
TO 227, 291. 7 G. 16, 1), 18. Dyer 2 pl. 8. See 

ien. 


All perſons attainted of treaſon or felony are incapable 
of purchaſing. 2 New Abridg. 249. Co. Lit. 8. a. See 
Dig. Feud. lib. 2. tit. 23, 24. Vigellius 242, 350. 
Spelman's Glofſ. 214, 215. | 

If a man be attainted of felony, and after purchaſe land, 
and dies, the King ſhall have it by his prerogative, and 
not the lord of the fee ; becauſe his perſon being forfeited 
. King, he cannot purchaſe but for the King. Co. 

t. 2. b. 

A monſter not having human ſhape cannot purchaſe or 
inherit, but an hermaphrodite ſhall inherit or purchaſe 
ſecundum prævalentiam ſexus incaleſcentis; one born deaf 
and dumb may inherit; ſo may one born deaf, dumb and 
blind, becauſe it is for their advantage ; but they cannot 
contract, becauſe they cannot underſtand the ſigns of con- 
tracting; an infant, an ideot, and a perſon of non ſane 
memory may inherit, becauſe the law in compaſſion to 
their natural infirmities, preſumes them capable of pro- 
perty ; fo alſo an infant or a perſon of non ſane memory 
may purchaſe, becauſe it is intended for his benefit, and 
the freehold is in him till heodiſagree thereto, becauſe an 


becauſe the freehold cannot be in the ntor, contrary to 
his own act, nor can be in „ then a * 
would not know againſt whom to demand his right; if 
at full age, or after recovery of his they agree 
thereto, they cannot avoid it; but if they die during mi- 
nority or lunacy, the heirs may avoid it; for they ſhall 
not be ſubject to the contracts of perſons who wanted ca- 


except when limited by act of parliament. R. 8 Co. Rep 
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pony to contract; ſo if after his memory recovered,” the 
unatick or perſon non compos die without agreement to the 
purchaſe, 1 Inſt. 2. 
2 J. ent. 303. I f 

A feme covert is capable of purchaſing; for ſuch an 
act does not make the property of the huſband liable to 
any diſadvantage, nor does it ſuppoſe a ſeparate will or 


power of contracting in the wife; but here the will of 
the wife is ſuppoſed the mind of the huſband, ſince no 


ir heirs may avoid it. Co. Lit. 8. 


1 


man is ſuppoſed not to aſſent to that which is for his be- 


nefit; but in this caſe the huſband may diſagree, and it 
ſhall avoid the purchaſe. 1 Iiſt. 3. 4. 

By the ſtat. 11 & 12 W. 3. c. 4. Papifts are diſabled 
from purchaſing lands, Sec. | 

Perſons capable of purchaſing may gain a fee-ſimple 
by Ene or by fine, or common recovery; which are 
of the nature of a feoffment upon record; or by grant, 
or by exchange, releaſe, or confirmation, which are in the 
nature of grant; or by bargain and ſale; or by covenant 
to ſtand ſeiſed ; or by devi/ſe. 3 Com. Dig. 215. 

So a man may gain a fee by wrong: as by diſſeiſin, 
abatement, or intrufion. Id. Ibid. 


III. By what words a feesfimple may be created. 

It is the word heirs makes the inheritance ; and a man 
cannot have a greater eſtate. Litt. 1. To have fee-/imple 
implies, that it is without limitation to what heirs, but to 
heirs generally: though it may be limited by act of par- 
liament. 4 Inſt. 206. If one give or grant land to 

S. and his heirs; and if he die without heirs, that J. 

. ſhall have it to him and his heirs: by this J. S. hath 
a fee-fimple, and J. D. will have no eſtate. Dyer 4, 33. 
Where land is given or granted by fine, deEd, or will, 
in poſſeſſion, reverſion, or remainder, to another and his 
heirs; it will be a fee-fimple. Plowd. 134. And if 
land be granted to a man and his heirs habendum to him 
for life only, and livery of ſeiſin is made; it is a fee- 
fimple eſtate, becauſe a fee is expreſſed in the grant, 2 


23. 

A kaſe is granted to one for a term of years, and 
after that the leſſee ſnall have the land to him and his 
heirs by the rent of 10. a year; if the grantor make 
livery upon it, tis a fee-f e: otherwiſe but for years. 
1 Inſt. 217. Where lands are granted to A. for life, re- 
mainder to B. for life, the remainder to the right heirs of 
A. here A. hath a fee-fimple. 20 Hen. 6. 35. Bro. Es. 
34, 35. A gift or grant is to a man's wite during life, 
after to him in tail, and after to his right heirs; he will 
have a fee-fimple eſtate. 2 Rep. 91. 

If lands are granted to a man and his ſucceſſors, this 
creates no fee-fimple but if ſuch a grant be made to a 
corporation, it is a fee. ſimple; and in caſe of a ſole cor- 
poration, as a biſhop, parſon, Sc. a fee-fimple is to them 
and their ſucceſſors. Wood 119. An eſtate granted to a 
perſon, to hold to him for ever, or to him and his aſſigns 
for ever, is only an eſtate for life; the word heirs 
being wanted to make it fee-fmple but in wills, which 
are more favoured than grants, the fee-fimple and in- 
heritance may paſs without the word heirs. 1 Inft. , 


19. ä 
And by deed of feoffment a fee-fmple may be creat 
which a be an . will; 5 _ 
are given to another, and his heirs male, Sc. without 
the word body. Hob. 32. A gift to a man and his chil- 
dren, and their heirs, is a fee-fimple to all that are living; 
though if land is given to a man and his heir, in the 
ſingular number, it is but an eſtate for life, and the heir 
cannot take by diſcent, he being but one, and therefore 
it is ſaid ſhall take nothing. 1 Int. 8. Litt. Rep. 6. 
Quere, If the intent of the teſtator appears, that he de- 
Kees a fee, whether a fee ſhall not paſs, by the de- 

viſe 

A feoffment to B. & heredibus, without ſaying ſuis, 
gives him a fee-ſimple. Co. L. 8. ö. So to a ſon and the 
heirs of his father. Semb. Co. L. 220. b. So to B. & 
liberis ſuis and their heirs; if he has iſſue, it gives them 
a joint-eſtate in fee. Co. L. g. a. So to B. heredibus & 
ſucceſſoribus ſuis, gives a fee. Co. L. 9. a. So a feoff- 
ment or grant to a body politick and their ſucceſſors, gives 
them a fee-ſimple. Co. L. 8. b. | | 


So 


2 
ag * 


. 
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So a grant to the King in perpetuum gives him a fee, 


uvſthout the words, his heirs or ſuccrſſors, for he never dies. 
C. L. 9. b. So a feoffment to a corporation aggregate 
in perpetuum gives a fee; for it never dies. O. L. g. b. 
1 Roll. 832. 1. 55. 17 255 

Or, to a corporation ſole, to be held in frantalmaꝶn. 
Co. L. 9 b. 1 Roll. 833.1. 5. So, if 4. reenfeoffs B. 
adeo plene as B. enfeoffed him, he has a fee without the 
word, heirs. O. L. 9. b.— L. 1 Roll. 833. L. 12. So 
a grant to the church of B. gives a fee, without the word 
berrs or ſucceſſors. 1 Roll. 833. J. 3. fag. 

And a limitation to the right heirs of B. gives a fee, 
without the words, and their htirs. 1 Roll. 833. J 16. 
So by a deviſe, a fee may be given without the words, 18 
heirs. Co. L. g. 5b. Or, by fine ſur conyzance de droit 
come ceo, &c. Co. L. 9. 5. Or, by a common recovery. 
Co. L. 9. b. : 7. * 

So, a fee paſſes without the words, his beirs, where a 
man gives land with his daughter, Sc. in frankmarriage 
Co. L. 9. b. If a parcener, or joint. tenant releaſes to 
his companion. Ce. L. g. b. If the lord, Sc. releaſes 
to the terretenant; which enures by way of extinguiſh- 
ment. Co. L. g. b. If a man releaſes a mere right; as, 
where l diſſeiſee releaſes to the diſſeiſor all his right. O. 
E = 1 | 

805 if a rent be granted upon partition, for owelty of 
partition. Co. L. g. 10. So if a peer be ſummoned 
to parliament by writ, he has a fee in his dignity with- 
out the word heirs. Co. L. 9. b. So, by the foreſt law, 
if the King at a juſtice ſeat, grants to another an aſſart 
in perpetuum, without more, he has a fee. Co. L. 10. 
a: So, by cuſtom, a grant of a copyhold, fibi & ſuis, 

or, fb e * afſignatis, may give the inheritance. 4 Co. 
39 


A fee-fimpſe may not come after a feet ſimple; nor can 
z remainder, it being an abſolute eſtate, ſo that nothing 
can come after it. Dyer. 33. : 

A fee-fimple determinable upon a contingency, 1s a fee to 
all intents ; though not ſo durable as abſolute fee, Yaugh." 
273. But ſee title Executory Deviſe. 

In pleading eſtates in fee-ſimple, they may be general- 
ly alledged, but the commencement of eſtates-tail, and 
other particular eſtates, muſt regularly be ſhewn. 1 If. 
20 3: The fee-ſimple eſtate, being the chief and moſt ex- 
cellent ; therefore he who hath it in lands or tenements, 
may give, grant, or charge the fame by deed or will at 
his pleaſure; or he. may make waſte or ſpoil upon it: 
And if he bind himſelf and his heirs to warranty; or for 
money by obligation, or otherwiſe ; and leaving ſuch land 
to the heir, it ſhall be charged with the warranty and 
debts: Alſo the wife of a man that is ſeiſed of ſuch an 
eſtate, ſhall be endowed; and the huſband of a woman 
having this eſtate, be tenant by the curteſy. Co. Lit. 
273. Dyer 330. Perk. $4. 236. Though Fee- ſimple 
is the moſt ample eſtate of inheritance, it is ſubject to 
many incumbrances ; as judgments, ſtatutes, mortgages, 
fines, jointures, dower, Sc. And there is a fee-{imple 
conditional, where the eſtate is defeaſible by not perform- 
ing the condition; and a gualified fee-ſimple, which may 
be defeated by a limitation, &c. This is called a baſe fee, 
upon which no reverſion or remainder can be expectant. 
— 4 18. 10 Rep. 97. See Diſcent, Executory Deviſe, 
ls. 


FEE EXPECTANT. (Feudum Expectativum) See E- 


Peclant. b N | 
FEE-FARM, (Feudi Firma) Is when the lord upon crea- 
tion of the tenancy, reſerves to himſelf and his heirs, ei- 
ther the rent for which it was before let to farm, or was 
reaſonably worth, or at leaſt a fourth part of the value; 
without homage, fealty or other ſervices, beyond what are 
eſpecially compriſed in the feoftment. 2 inft. 44. By 
Fitzherbert, a third part of the yearly value of the land 
may be appointed for the rent, where lands are granted in 
fee-farm, &c. F. N. B. 110. And Lord Coke ſays, fee- 
farm rents may be one half, a third, or fourth part of the 
value. Co; Lit. 143. Though theſe fee farm rents ſeem 
fo be more or leſs according to the conditions or conſi- 
deration of the purchaſe of the lands out of which they 
are iſſuing. It is the nature of fee-farm, that if the rent 


* 
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be behind and unpaid for the ſpace of two years, then the 
 feoffor or his heirs may bring an action to recover the 
lands, Sc. Brit. cap. 66. num. 4. See 10 Ann. c, 18. 
fee. $ 302. . . fr.. 

FEE- FARM RENTS OF THE CROWN. - The 5 
farm rents remaining to the Kings of 3 from their 
ancient demeſnes, were many of them alienated from the 
crown in the reign of King Charles II. And by $1. 22 
Car. 2. c. 6. the King was enabled by letters patent to grant 
fee-farm rents due in right of his crown, or in right of his 


dutchies of Lancaſter and Cornwall, except quit-rents, s. 


to truſtees to make ſale thereof, and the truſtees were to 
convey the ſame by bargain and ſale to purchaſers, G,. 
who may recover the ſame as the King might. But it has 
been obſerved, that men were ſo very doubtful of the title 
to alienations of this nature, that while theſe rents were 
expoſed to ſale for ready money, ſcarce any would deal 
for them, and they remained unſold ; but what made men 
earneſt to buy them, was the ſtop upon ſome of his Ma- 
jeſty's other payments, which m——_ to reſort 
to this as the moſt eligible in that conjuncture: No tenant 
in tail of any of the ſaid rents, is 9 to bar the remain- 
der. 22 & 23 Car. 2. cap. 24. On the taxing of fe. 
farm rents, receivers, &c. were to allow to the perſons 
paying them ſo much in the pound as the land-tax a. 
| mounts to, Stat. 9g & 10 V. 3. c. 18. See 30 Ge. 2. 


2. cap. 24. ſec. 8. and 10 Ann. c. 18. ſec. 4. 

FEES, Are certain perquiſites allowed to officers who 
have to do with the adminiſtration of juſtice, as a recom- 
pence for their labour and trouble; and theſe are either 
aſcertained by acts of parliament, or eſtabliſhed by anci- 
ent uſage, which gives them an equal ſanction with an act 
of parliament. 2 New Abr. 463. 

Herein may be conſidered, 


I. In what caſes fees are due. 
II. Ar what time they may be demanded. 


I. In what caſes fees are due. 

At Common law no officer, whoſe office related to the 
adminiſtration of juſtice, could take any reward for doing 
his duty, but what he was to receive from the King. G. 


Lit. 368. 2 _ 176, 208-9. | 

And this mental maxim of the Common law is 
confirmed by em. 1. cap. 26. which enacts, That 
no ſheriff, or other King's officer, ſhall take any reward 
to do his office, but ſhall be paid of that which they take 
of the King; and that he who ſo doth ſhall yield twice as 
much, and ſhall be puniſhed at the King's pleaſure.” 
This ſtatute comprehends eſcheators, coroners, bailiffs, 
gaolers, the King's clerk of the market, aulneger, and 
other inferior miniſters and officers of the King, whole of- 
fices do any way concern the adminiſtration or execution 
of juſtice. ' 2 Inf. 209. 

And fo much hath this law been thought to conduce to 
the honour of the King and welfare of the ſubject, that al 
| preſcriptions whatſoever, which have been contrary to it, 
have been holden void; as where by preſcription the clerk 
of the market claimed certain fees for the view and exa- 
mination of all weights and meaſures, and it was held mere- 
ly void. 4 inf. 274. Moor. 523. 2 Jil. 209. 2k: 
Abr. 226. | N. | 

But it hath been holden, that the fee of 20 d. common. 
ly called the bar fee, which hath been taken time out of 
mind, by the ſheriff, of every priſoner who is acquitted; 
and alſo the fee of one penny, which was claimed by the 
coroner of every viſue, when he came before the juſtices 
in eyre, are not within the meaning of the ſtatute, becauſe 
they are not demanded of the ſherift or coroner for doing 
any thing relating to their offices, but claimed as perqu 
fites of right belonging to them. 2 Inf. 210. Sraun. P. C. 


49. | Wo 
Alſo it his holden by Lord Coke, that within the 
words of the ſtatute 34 Ed. 1. which are, No tallge 
or aid ſhall be taken or levied by us or our heirs in our 
realm, without the good will and aſſent of 3 
biſhops, earls, barons, knights, burgeſſes, and other 


men of the land; no new offices can be erected with 4 


c. 3. ſec. 27, 28. 7 Geo. 2. c. J. ſec. 5. 22 & 23 Cy, 
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old offices with new fees for that is 4 tallage 
— the ſubject, of con, curred done without common 
act of parliament. 2 IA. 833. *. 
2 is holden, that an office erected for the publick 
good, tho' no fee is annexed to it, is a good office: and 
chat the party, for the labour and pains which he takes in 
executing, it, may maintain a ꝓuantum meruit, if not 
as a fee, yet as a competent recompence for his trouble. 
Moor 808. Biſbop of Sarum's caſe. 1% . 

All fees allowed by acts of parliament become eſtabliſn- 
<d fees; and the ſeveral officers intitled to them ma 
maintain actions of debt for them. 2 nf. 210. Allſuc 
fees as have been allowed by the courts of juſtice to their 
officers, as a recompence for their labour and attendance, 
are eſtabliſhed fees; and the parties can't be deprived of 
them without an act of parliament. G. Lit. 368. Fer. 
Chan. 551. | 
Wha a fee is due by cuſtom, ſuch cuſtom, like all 
others, muſt be reaſonable ; and therefore where a per- 
ſon libelled in the ſpiritual court for a burying fee due to 
him for every one who died in his pariſh, tho buried in 
another ; the court held this unreaſonable, and a pro- 
hibition was granted. Hob. 175. 1 Kal. Abr. 557, 559. 
S. C. adjudged. ; 

The plaintiff brought an aQuon on the caſe for fees 
due to him as Uſher of the Black Rod, and obtained a 
verdict. Stran. 747. Trin. 13 Geo. 1. No fee ſhall be 
taken for a report upon a reference from any court. 1 
Jac. 1. c. 10. Certain fees of ſheriffs ſettled. 3 Geo. 1. 
c. 15. ſet. 16. &c. See Sheriff. Fees on niſi prius re- 
cords out of the Exchequer to be the fame as on other re- 
cords .23 Geo. 2. c. 26. ſec. 10. Fees of juſtices clerks 
to be regulated. 26 Geo. 2. c. 14. 27 Geo. 2. c. 16. 
ſec, 4. Debt lies for the ſheriff's fees for executing an 
elegt, Lord Rum. 1212. i 3% 

As to the quantum of the fees due, it muſt be obſerved 
in general, that it is extortion for any officer to take more 
for executing his office; than is allowed by act of parlia- 
ment, or is the Known, and ſettled fee in fuch cafe. 10 
Co. 102. a. Co. Lit. 368. 

But in this place we ſhall only take notice of the fees of 
ſheriffs for executions, about which there ſeem to have 
been the moſt controverſies in our books. We muſt firſt 
obſerve, that by 28 Eliz. cap. 4. it is enacted, That it 
ſhall not be lawful for any ſheriff, &c. nor for any of 
their officers, Sc. by colour of their office, to take of any 
perſon, directly or indirectly, for the ſerving and execu- 
ting of any extent or execution upon the body, lands; 
goods or chattels of any perſon, more recompence than 
in this preſent act appointed, i. e. twelve-pence of and 
for every twenty ſhillings where it exceedeth not one 
— pounds; and fix-pence of and for every twenty 
ſhillings, over and above the ſaid ſum of 100. that he 
or they ſhall ſo levy or extend, and deliver in execution, 
or take the body 
perſon offending, ſhall forfeit, to the party grieved, his 
treble damages; and ſhall forfeit the ſum of gol. for 
every time that he, they, or any of them ſhall do the con- 
trary. | | 


II. As to the time when fees may be demanded. 
It is extortion for any officer to take his fee before it is 
due; and therefore where an under-ſheriff refuſed to exe- 


cute a capias ad ſatisfaciendum till he had his fees, the | | 


court held, that plaintiff might bring an action againſt 
him for not doing his duty, or might pay him his fon, 
and then indict him for extortion. Co. Lit. 368. 10 G. 
102. 4, 1 Salt. 330. F 

Officer muſt obey a writ, though fees unpaid. Stran. 
814. Proceſs muſt be obeyed: fees are not tender- 
ed. Kran. 1262. If an bebeas' corpus ub  ſubjiciendum 
be direted to a gaoler, he muſt bring up the priſoner 
altho his fees were not paid him; and he can't excuſe 
himself of the contempt to the court, by alledging that 
the priſoner did not tender him his fees. . 1 272. 

5). So as to an habeas corpus ad faciendum & recipiea- 
4 March 89. 2 Keb. 380. 2 Hl. 158. but 1 Kb. 

. Cont. | | | 


But if the gaoler brings up the priſoner by virtue of 


babeas cor pus, the court will not turn him over. till 


in execution for; upon pain, that the | 
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the gaoler be paid all his fees; nor, according tb ſome 
opinions, till he be paid all that is due to him for the pr· 
ſoner's diet; for that a gaoler is compellable to find his 
priſoner ſuſtenatice. See 1 Rol. Rep. 338. O. Lit. 298. 
9 G. 85. bud. 68.4. 2 Rol. Abr. 32. 2 Jon. on, 
If a perſon pleads his pardon, the judges may inſiſt on 


the uſual fee of gloves to themſelves and officers, before 
they allow it. Fitz. Oron 294. Pulton de Pace” 89, 


Keling 25. 2 Jon. 56. 1 Sid; 452. | 

If an erroneous writ be delivered to the ſheriff, and he 
executes it, he ſhall have his fees, though the writ be 
erroneous. 1 Salk. 332. It ſeems to be laid down in 
the old books as a diſtinction, that upon an extent of 
land upon a ſtatute, the ſheriff is to have his fees, ſo 
much per pound according to the ſtatute immediately; 
but that upon an elegit he is not to have them till the Ji 
berate. Pophb. 156. Winch 51. S. P 8 

A ſolicitor in Chancery may exhibit his bill for his fees 
for buſineſs done in that court; and fo he may where the 
buſineſs is done in another court, if it relates to anothet 
demand the plaintiff makes in Chancery. 1 ern. 203. 
2 Chan. Ca. 153. But it hath been held, that chancellors, 
regiſters and proctors who are officers of temporal profit, 
and whoſe fees do not relate to the juriſdiction of the 
ſpiritnal court, can't ſue for them in the ſpiritual court. 

3 Leon. 268. 2 Rol. Rep. 59. 1 Mod. 167. 
2 Keb. 615. 3 Keb. zog, 441, 516. 4 Mod. 254. 5 
Mod. 242. 

FEES of Attornies and Officers, Are conſiderations al- 
lowed them as a recompence for their labour: and in re- 
ſpect to officers, they are granted over and above their ſa- 
laries, to excite them to diſigence in executing their offices. 
They differ from wages which are paid to ſervants for cer- 
tain work and labour done in a certain ſpace z whereas fees 
are diſburſed to officers, Sc. for the tranſacting of buſi- 
neſs which occaſionally occurs. If a client, when his bus - 
ſineſs in court is diſpatched, refuſeth to pay the officer his 
court fees; the court on mation will grant an attachment 
againſt him, on which he ſhall be committed until the fees 
are paid. 1 Lill. Abr. 598. Eecleſiaſtical courts have not 
| power to eſtabliſh fees : But if a perfor bring a 3 

meruit in B. R. &c. for fees, and the jury find for him, 
then they become eſtabliſhed fees. 1 Salk. 333. 

Action of the caſe lies fot an attorney Ge his fees, 
againſt him that retained him in his cauſe: And attornies 
dre not to be diſmiſſed by their clients, till their fees are 
paid. 1 Lill. 142. But attornies are not to demand 
more than their juſt — ; not to be allowed fees to coun- 
| ſel without tickets, &c. Star. 3 Fac. I. c. 7. An at- 
rorney may have action of debt for his fees, and alſo of 
counſel, and coſts of ſuit: As a counſellor is not bound 
to give counſel till he has his fee; tis faid he can have 
no action for it: Though it has been held otherwiſe. 
E. N. B. 121. 1 Brounl. 73. 31 H. 6. c. 9. 

There were no fees due to ſheriffs for executing their 
offices, till the S/at. 29 Elix. &c. which allows them fees 
for executing writs of execution, &c. By the Star. of 
Weſtm. 2. 13 Ed. 1. c. 42 & 44, the ancient fees of 
officers of conrts of juſtice were ordained: And by ſta- 
utes, the fees of ſheriffs, gaolers, bailiffs, &c. are limited, 


— 


See Extortion. In an action of falſe e, it 
has been adjudged that a bailiff cannot detain a perſon 


arreſted for his foes. 1 Ld. Raym. 4. 

FEIGNED ACTION. See Hunt Athon. 
' FEIGNED ISSUE. If in a fait in equity, any matter 
of Fact is ſtrongly conteſted, the court uſualy directs the 
matter to be tried by a jury; eſpecially ſuch important facts 
as the validity of a will, or whether A. is the heir at law 
to B. or the exiſtence of a modus decimandi, or real and im- 
memorial compoſition for tithes, But as a jury cannot 
be ſummoned to attend a coutt of equity, tlie fact is 
uſually directed to be tried at the bar of the court of 
King's Bench, or at the aſſies, upon a 7 0 For 
this purpoſe, a —— actiom is brought, wherein the 
pretended plaintiff declares, that he laid à wager of 5/. 
with the defendant, that A. was heir at law to B. then 
avers that he is fo; and brings his action for the 5/. 
The defendant allows the wager, but avers that A. is not 
the heir to B. and thereupom that iſſue is joined, which is 


directed out of Chancery to be tried; And thus the ver- 
5 A dict 


RN 0-1; 
dict of the jurors at law determines the fact in the court 
of equity. Black. Com. 3 V. 452. * 
FELA GUS, (Quai fide cum eo ligatus) A companion, 
but particularly a friend, who was bound in the decennary 
for the good behaviour of another. In the laws of King 
Ina, it is ſaid, if a murderer could not be found, &c. the 
rents of the perſon ſlain ſhould have ſix marks, and the 
ing forty ; if he had no parents, then the lord ſhould 
have it. Et fi dominus non haberet, felagus ejus. LL. 
Ine, cap. 15. 
FELD, Is a Saxon word, 
compound it ſignifies wild, as feld 
&c. Blount. | 


ſignifying field ; and in its 
2 honey, is wild honey, 


ö 


FY 7 


F E L 


the goods of felons and fugitives. - If the Ki 
to a man and his heirs felons goods, the grant 
deviſe them, Sci on the ſtatute 32 H. 8. c. 1. becauſ 
they are not of a yearly value; but where x perſn 
is ſeiſed of a manor, to which they are appendant, i 
is otherwiſe, for they will paſs as appurtenant. 

2. A perſon committed to priſon on ſuſpicion of fe 
lony, having the money taken from him which he 
about him before conviction, brought an action of tre(. 
paſs for ſeizing his money, Cc. on the Sat. 1 R. 3. 
3- by which it is enacted, that no perſon ſhall take il 

8 - of another, Sc. Raym. 414. 2 Nel. 839. Ser 
ght. 


ng grant 


ee cannq 
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FELONY, (Feloma, Fr. Felonnie) As Sir Edward Ol. 
tells us, is derived from the Latin word fel, or from 
the old Sax. fell, one ſignifying gall, and the other fierce. 
and his reaſon is, becaule either of theſe words are ſuitable 
to the crime, which is always intended to be done with 


FELE HOMAGERS, Were faithful ſubjects, from 
the Sax. fat, i. e. fides. ; DS 
FELO DE SE, One that commits felony by laying : 
violent hands upon himſelf, whereby he is the occaſion of 
his own untirnely death. When a perſon with deliberation + 


and direct purpoſe kills himſelf, by hanging, drowning, 
ſhooting, ſtabbing, &c. this is felo de /e ; but the perſon 
that commits this felony, mult be of the age of diſcretion, 
and campos mentis: And therefore if an infant under four- 
teen years of age, or a lunatick during his lunacy, or one 
diſtracted by a diſeaſe, or an ideot, kills himſelf, it is 
not felony. 3 Ii. 44. Dalt. cb. 145. Allo if a per- 
ſon during the time that he is non compos mentis giveth 
himſelf a mortal wound, though he dieth thereof when 


a bitter or fierce mind: But the learned Spelman gives , 
different account of the derivation of this word, that i; 
comes from the Saxon word frab, which fignified a re. 
ward or eſtate, and the German lon, which in Exlſh i; 
price; and this was formerly a crime puniſhed with the 
price, vg. the loſs of eſtate. And before the reign dd 
K. H. 1. felonies were puniſhed with pecuniary fines, for 
he was the firſt who ordered felons to be hanged, about th: 
year 1108. 


he recovers his memory; he is not felo de ſe, becauſe at | The judgment againſt a man for felony hath been th: 
the time of the ſtroke he was not compos mentis. Dalt. | ſame ſince the reign of this King, z. e. That he be hanged 
342, 344. And he who deſires and perſuades another | by the neck till dead; which is entered /u/pendatur j:r 
man to kill him, is not a felo de ſe; his aſſent being | collum, &c. 4 Inſt. 124. Felony: was anciently every 
void in law, and the perſon killing him a murderer. | capital crime perpetrated with an evil intention: All ca- 
Kelw. 136. It is felo de ſe where a man maliciouſly pital offences by the Common law, came generally under 
attempts to kill another, and falls upon his (word, &c. | the title of felony; and could not be expreſſed by any 
whereby he kills himſelf ; but he muſt be the only agent. | word but felonice ; which muſt of neceſſity be laid in an 
.1 H.P. C. 68. | - | indictment of felony. 1 Inf. 291. It is always accompa- 
A felo de ſe ſhall forfeit all his goods and chattels real | nied with an evil intention; and therefore ſhall not be 
and perſonal ; but not until it is lawfully found by the | imputed to any miſanimadverſion. But the bare intention 
oath of twelve men, before the coroner ſuper viſum cor- | to commit a 2 is ſo very criminal, that at the Com- 
Poris, that he is felp de ſe. 3. Int. 55. By the return | mon law it was puniſhable as felony, where it miſſed of 


of the inquiſition the &c. are veſted in the King: 
Though it hath been ſaid, that the goods of a felo de ſe 
are forfeited before inquiſition, viz. immediately upon 
committing the fact. 1 Lev. 8. 
where it is adjudged that they are not forfeited till it is 
found of record. The lands of inheritance of a elo de 
fe are not forfeited, by reaſon he was not attainted in his 
| life-time : nor is ſuch a perſon's wife barred of dower, or 
his blood corrupted. 1 Hawk. 68. If a judgment is ob- 
tained by a plaintiff in any action, and the plaintiff hangs 
himſelf, ſo as to become felo de ſe, the debt is forfeited 
to the King. 1 Saund. 36. 2 Nel/. Abr. 840. Goods 
are forfeited to the King by a felo de ſe, for the loſs of a 
ſubject, and breach of the peace. 1 Plowd. 261. But 
theſe forfeitures are oftentimes ſaved, by the coroner's 
jury finding their verdict lunacy ; to which they are in- 
clined on a favourable interpretation, that it is impoſ 
ſible for a man in his ſenſes to do a thing ſo contrary to 
nature; but if this argument be good, ſelf-murder can 
be no crime, becauſe a madman cannot be guilty of any 
crime. 1 Hawk. 67. | 
If a perſon felo de ſe is ſecretly made away with, that 
the coroner cannot view the body ; preſentment is to be 
made of it by juſtices of peace, &c. to entitle the King 
to the forfeiture of goods. 5 Rep. 110. Where a per- 
ſon is found felo de ſe, who on account of lunacy, &c. 
ought not to be ſo; or where one is returned non comps, 
when in truth the party is elo de ſe, &c. if there be no 
fault in the coroner, or incertainty in the inquiſition, a 
melius inguirendum will not be granted; but the inqui- 
ſition is traverſable in B. R. 3 Mod. 238. 2 Nel. 
Ar. 840. Although there can be no melius inquirend.” 
tis ſaid the oourt may order an indictment to be againſt 
the felo:de ſe; and if that be found, his goods ſhall be 
forfeited. 1 Lill. Abr. 601. A pardon of murder, doth 
not pardon, feln de ſe; but a pardon of all felonies and 
forfeitares doth, By cuſtom and practice, the bodies of 
fels's de ſe ; are buried in the highway, &c. 
FELONS. GOODS. The ſtatute de prerogativa regis, 
17 Ed. 2. c. 1, grants to the King, among other things, 


But ſee 5 Rep. 110. 


lands; and the King ſhall have annum, diem 
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its effect through ſome accident; and as our law noy is, 


the party may be ſeverely fined for ſuch an intention. 
Hawk. P. C. 65. | 


Felony is included in high treaſon.” H. P C. 11. We 


account any offence felony, that is in degree next petit 


' treaſon; and at this day felony includes petit treaſon, 


murder, homicide, ſodomy, rape, burning of houſes, 
' burglary, robbery, breach of priſon, reſcues and eſcape, 
after one is impriſoned or arreſted for felony, with other 


offences particularly enumerated in the tables to the ſta- 


tutes. It is either by the Common lau, or by ftatur: 
| Felony by the Common law is againſt the life of a man; 
as murder, manſlaughter, felo de ſe, ſe defendends, &c. 
Againſt a man's goods, ſuch as larceny, and robbery : 
Againſt his habitation, as burglary, arſon or houſe-burt- 
ing; and againſt publick juſtice, as breach of priſon. 
3 Inſt. 31. Piracy, robbery, or murder upon the ſea, 
are felonies puniſhable by the Giuil law; and likewile by 
ſtatute : And felomes by ſtatute are very numerous. 
'Fuft. 180. Felony is diſtinguiſhed from lighter offences, 
in that the puniſhment of it is death; but not always, for 
petit larceny is felony, and the indictment againſt ſuch an 
offender muſt run, felonice cepit, yet it is por puniſhed by 
death, though it be loſs of goods: And of felonies in ge- 
'neral, there are two forts ; one of which for the firſt offence 
is allowed clergy, and another that is not; but c 
granted where it is not expreſly taken away by ſtatute 
Sraundf lib. 1. Felony is puniſhed with loſs of life, and 
of lands, not entailed, goods and chattels ; but the ſtatutes 
make a difference in ſome caſes concerning lands, 48 
Uh H. 8. c. 6. And felony ordinarily works corruption 
lood ; unleſs a ſtatute making an offence felony, ordains 
it _ be wen as ſome tes do. g AIR 
he puniſhment of a perſon for felony, by our a 
books, . 1ſt, To loſe his life. 2dly, To loſe his blood, 
as to his anceſtry, and ſo as to have neither heir nor pol 
terity. zdly, To loſe his Athly, 5 — 


to the intent that his wife and children be caſt out of tht 


houſe, his houſe pulled down, and all that he 


for his 
had for 
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ninfort or delight deſtroyed. 4 Rep. 124. A febhy by, 
— incidentally implies, that the offender ſhall be ſub- 
ject to the like attainder and forfeiture, &c. as is inci- 


dent to a felon at Common law. 3 ft. 47, 59, 90. | dogs, 


d when perſons are to undergo judgment of life and 
— for any crime by ſtatute, it is feloxy thereby, 
whether the word felony be mentioned or not. 1 Hawk. 
Al felonies are ſeveral, and can de joint, ſo that a 
pardon of one felon, cannot dicharge another: but the 

Jony of one man may be dependent upon that of another, 
and the pardon of the one by a neceſſary conſequence 
enure to the benefit of the other, as in caſes of princi- 
pal and acceſſary, &c. 2 Hawk. P. C. 387, 380. Pri- 
vate perſons may arreſt felons by their own authority, or 
by warrant. from a juſtice of peace: And every private 
perſon is bound to aſſiſt an officer to take felons, Sc. 
2 Hawk. 75. And if a perſon be brought before a juſ- 
tice on ſuſpicion of felony, where a . is commit- 
ted, though it appears on examination that he is not guil- 
ty, yet it is ſaid he is not to be diſcharged without trial. 

229. 

But = ought not to be arreſted upon ſuſpicion of fe- 
hm, except there be probabilis cauſa ſhewed for the ground 
of the ſuſpicion. 1 Lil. Abr. 603. If a felony is not 
done by a man, but ſome perſon elle, if another hath pro- 
bable cauſe to ſuſpect he is the felon, and accordingly 
doth arreſt him, this is lawful, and may be juſtified : 
But to make good ſuch juſtification, there muſt be in fact 
a felony committed by ſome perſon, without which there 
can be no ground or ſuſpicion. 2 Hales's Hit. P. C. 78. 
And as to the perſon, there ought to be a reaſonable cauſe 
to ſuſpect him, otherwiſe the arreſt will be illegal. 

A private man arreſting one for felony, cannot juſtify 
breaking doors, to take the party ſuſpected; but he doth 
it at his peril, viz. if in truth he be a felon, it is juſti- 
fiable; but if innocent, then it is not: To prevent a 
murder or manſlaughter, mem perſons may break doors 
open. 2 Hale Bid. 82. Officers may break open a houſe 
to take a felon, or any perſon juſtly ſuſpected of felony ; 
and if an officer hath a warrant to take a felon, who is 
killed in reſiſting, it is not felony in the officer; but if 
the officer is killed, it is otherwiſe. Dalt. 28g. 

Perſons indicted of felony, Sc. where there are ſtrong 
preſumptions and circumſtances of guilt, are not reple- 
viſable ; but for larceny, Sc. when perſons are commit- 


ted who are of good reputation, they may be bailed. 2 i 


Hawk, 101. If one be committed to priſon for one felony, 
the juſtices of gaol delivery may try him for another felony, 
for which he was not committed, by virtue of their com- 
miſhon. 1 Lill 602. 

A felon refuſing to plead, and put himſelf upon his 
trial, ſhall be put to the penance of paine fort & dure, 
Sc. If a felon ſtands mute by the act of God, the felo- 
ny is to be inquired of by jury, and whether the pri- 
loner be the ſame perſon, and all other matters in the 
fame manner as if the criminal had pleaded. 2 Hawk. 
327. And it may be inquired of by inqueſt of office, 
whether he do fo of malice, or by the act of God. Hhid. 
Where a married woman commits felony, in company with 
her huſband, it ſhall be preſumed to be done by his com- 
mand, and ſhe ſhal} be excuſed. 3 Hf. 310. If a man's 
horſe be going into the ground of another, and he takes 
it felleo animo, not as damage-feaſant, it is no finding, 
but felony : But if A.'s ſheep ſtray into the flock of B. 
and he drives the ſame along with his flock, or by miſ- | 


take ſhears him, this is not a felony ; though if he knew 


it tO be another perſon's, and marks it with his mark, it 
is an evidence of felony. 1 Hale's Hift. P. C. 506. 
here one ſteals another's goods, and a third perſon 

feloniouſly takes them from him; he is a feln as to both 
the others. And when there is a pretence of title to thin 
unlawfully taken, it may be only a trick to colour 72 
* and the ordinary diſcovery of a felonious intent is, 
it the party doth it ſecretly, or being charged with the 
goods denies it. Ibid. 507, 509. If a perſon to whom 
Soods are delivered on a pretended buying them, runs 
away with them, it is felony And a gueſt ſtealing plate 
et before him at an inn, Sc. is felony; alſo perſons who 
on the charge of things, as a ſervant of a chamber, &c. 

de guilty of felony: And the. leaſt removing | 


of a thing in attempts of felony, is felony, though it bs 
not carried off. 3 ft. 308. Raym. 275. 

But goods miuſt not be of a baſe nature; ſuch as 
Sc. nor fere nature, as deer, hares, Cc. except 
they be made tame, when it will be felony to fteal them. 
If any turkeys, geeſe, poultry, fiſh in a trunk, Sc. are 
taken away, it is felony. 3 [nft. zog, 310. Stealing of 
tame peacocks, is felony ; ſo of herons, and young hawks 
in their neſts; tis otherwiſe of pheaſants, e. 
conies, Ic. although they be ſo kept that they cannot 
eſcape; if they be not reclaimed, and known: Fenk. 
Cent. 204. As to cats, dogs, monkeys, and the like; 
though it be not felony to take them, treſpaſs lies for 
them. Jenk. ibid. 

FELONIES by ſtatute, Are very numerous, and as 
this work will not admit of a proper enumeration, we 
muſt refer to the Table of the quarts edition of the Statutes, 
where they are ſet forth in alphabetical order. | 

FEME COVERT, Is a married woman; who is like- 
wiſe faid to be covert baron. See Baron and Feme. 

FEME SOLE, (Fr.) A woman alone, that is untnar- 
ried ; and if ſhe marries, her debts become thoſe of the 
huſband, c. t Kol. Ar. 35t. Feme Sole Merchant: 
See Baron and Feme, and London. | 

FENCE, Is a hedge, ditch, or other incloſure of land 
for the better manurance and improvement of the ſame. 
And where a hedye, and ditch join together, in whoſe 
ground of fide the hedge is, to the owner of that land 
belongs the keeping of the ſame hedge or fence, and the 
ditch adjoining to it on the other fide, in repair and ſcoured: 
Par. Offic. 188. An action of the caſe or treſpaſs lies, for 
not repairing of fences, whereby cattle come into the 
ground of another, and do damage. 1 Salk. 325. Alſo 
it is preſentable in the Court-Baron, &c. Vide Approvement. 
Stat. 13 Ed. 1. and Incigſure. 

FENCE-MONTH, (menſit probibitionis, or menfis ve- 
titus) Is a month wherein female deer in foreſts, Sc. do 
fawn, and therefore it is unlawful to hunt in forefts during 
that time; which begins fifteen days before Midſummer, 
and ends fifteen days after it, being in all thirty days. 
Maw. part. 2. cap. 13. Stat. 20. Car. 3. cap. 3. Some an- 
tient foreſters call this month the defence-month, becauſe 
then the deer are to be defended from being diſturbed, 
and the interruptions of fear and danger ; as there are 
certain defence-months for fiſh, particularly ſalmons, as ap- 
pears by the Stat. M eſim. 2. cap. 47, Se. Serjeant Fleet- 
wood faith, that the fence- month hath. been always kept 
with watch and ward, in every bailiwick throughout the 
whole foreſt, ſince the time of Canutus. Fleetwood's 


— 


| Foreſt Laws, p. 5. 


FENGELD, (Sax.) A tax or impoſition exacted for 
the repelling of enemies. Pecuma vel tributum ad ar- 
cendos erogatum. MS. Antiq. | 

FENS, (paludes) Are ow marſhy grounds, or lakes 
for water; for thedraining whereof in this kingdom ſeveral 
ſtatutes have been enacted. The ſtatutes 4 Fac. 1. c. 8. 
& 13. make proviſion for draining and ſecuring from in- 
undation the drowned grounds and marſhes of Leſneſs and 
Fants in Kent ; and the fens and low grounds in the iſe of 
Ely. The 15 Car. 2. cap. 17. appoint William Earl of 
Bedford, and other adventurers, a corporation, for” the 
draining of Bedford Level in Bedfordſhire, conliſting of a 
governor, bailiffs, and conſervators, &c. who have power 
to lay and levy taxes within the great level of the fens; 
and alſo to erect works within the ſame, for carrying the 
water to the ſea, making ſatisfaction to the owners of 
lands for injury received; and throwing down any of the 


ſaid works, incurs treble damages, Sc. 

By 16 & 17 Car. 2. c. 11. Deeping fens, &c. in Lin- 
colufbire, are to be drained from water; and Edward Earl 
o Mancheſter, and ſeveral others are declared undertakers 
thereof, on certain truſts, with power to erect banks, 
bridges, drains, locks, ſluices, &c. for recovery of the 
ſaid fens; and aſſeſſees of lands held by the adventurers 
under the truſtees, may hold aſſemblies for making of by- 
laws, for the management of the works of draining ; they 
ma e the owner of the lands by an acre tax, &c. 
and on default of payment, ſell the defaulter's lands, Cc. 

The 11 Geo. 2. c. 34. ordains that commiſſioners ſhall 
be appointed to put this act in execution, for effectually 


draining and preſerving of the fens in the iſle of Ey in 
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Conbridgeſtire ; who are authoriſed to make drains, dams, 


Sc. and proper works thereon : and the ſaid commil- 
ſioners may charge proprietors with a proportionable acre 
tax, viz. for Waterden Fen, at the rate of 55. and Ked- 
moor Cawdle Fen, and the Holts, at 25. an acre by the 
year, for four years; and afterwards at an W rate, 
not exceeding 1 5. 6 d. per acre; they may likewiſe bor- 
row money for maintaining and affecting the works, by 
aſſigning over the duties: 3 2 the drain- 
ing to forfeit 100 . and if any perſon ſhall burn any of 
the engines erected, he ſhall be impriſoned three years; 
and being convicted again of the like offence, to be guilty 
of felony. And for raiſing money, for draining and fu- 
ture preſervation of Deeping fens, a rate of 20s. an acre 
is to be paid, by all the taxable land owners, according to 
agreement of the proprietors ; levied by diſtreſs of goods, 


or ſale of defaulters lands ; which may be alſo mortaged | 


to raiſe the money, Sc. by 11 Geo. 2. c. 39. 

By the Stat. 21 Geo. 2. c. 18. Commiſſioners are ap- 
pointed for draining and preſerving certain fer lands in 
the ſeveral pariſhes of Maney, Upwell, Melney, Downham, 
Witcham, and in a certain extraparochial place in Byal 
Fen, within the iſle of 455 and county of Cambridge, 
who may make an aſſeſſment of 15. 6 d. per acre, 
yearly, on which they may borrow money, with like 
powers, authorities and directions as in Stat. 11. Geo. 2. 

cap. 34. See Stat. 22 Geo. 2. c. 11, 16, 19. as to fen 
lands 1n the pariſhes of Sutton, „Mitcbam, Chatterts, 
Doddington, Somerſbam, Upwel, Outwel, Demer, Melney, 
Whittleſey and Padley with Fenton in Ely, Cambridge and 
Huntingdon, with many others, which ſee in the Table to 
the 4to edition of Statutes at Large. 

FEOD or FEUD, Is defined to be a right which a 
vaſſal hath in lands, or ſome immoveable thing of his 
lord's, to uſe the ſame, and take the profits thereof here- 


ditarily ; rendering unto the lord ſuch feodal duties and ſer- | 


vices as belong to military tenure, c. and the property 
of the ſoil always remaining to the lord. Spelm of Tenures, 


cap. 1. 

FEOD AL, (feodalis, vel feudalis) Of or belonging to 
the fee. Stat. 12. Car. 2. cap. 24. 

EODALITY, Fealty paid to the lord by his feodal 
tenant. Fecit feodalitatem ſuam, prout decet dicto domino. 
Cartular. Rading. MS. 

FEO DAR, or FEU DART, (feudatarius) An officer 
of the court of wards, appointed by the maſter of that 
court, by virtue of the ſtatutes 32 Hen. 8. cap. 26. whoſe 
buſineſs it was to be preſent with the e/cheator in every 
county at the finding of offices of lands, and to give in 


evidence for the King as well concerning the value as the 


tenure ; and his office was alſo to ſurvey the lands of the 
ward, after the office found, and to rate it. He did like- 
wiſe aſſign the King's widows their dowers; and receive all 
the rents of wards lands within his circuit, which he an- 
ſwered to the receiver of the court. This office ſeems to 
be wholly taken away by Statute 12 Car. 2. cap. 24. 
FEODATARY, Was the tenant who held his eſtate 
by feadal ſervice; and grantees, to whom lands in feud or 
fee were granted by a ſuperior lord, were ſometimes called 


homagers ; and in ſome writings are termed vaſſals, feuds, 


and feedatories. See Feuds. 
FEODUMͤ. See FEUD. 


a lay fee, or land held in fee of a lay lord. KAennet's Glo]. 
See Feuds, _ | 


_ FEOF FMENT » (feoffamentum, from the Gothick word | 


feudum, and ſignifies danationum feud: ) Is a gift or grant of 
any manors, meſſuages, lands or tenements, to another in 
fee, to him and his heirs for ever, by the delivery of ſeiſin 
and poſſeſſion of the thing given or rene ; and in every 
feoftment, the giver ar grantor is called the feoffor, and he 
that receives by virtue thereof, is the feoffee. Littleton 
ſays, the, proper difference between a feoffor and a donor, 
is, that the one gives in fee-fimple, the other in fee-tazl. 
Litt. lib. 1. cap. 6. Accomp. Conv. 1 Vol. 51. The 
deed of feoffment is our moſt antient conveyance of lands; 
and in records we often find fees given to knights under 
the phraſes of de veteri feaffamento, and de novo feoffaments ; 
the firſt whereof were ſuch lands as were given or granted 
by King Henry I. And the others, ſuch as were granted 
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the reign of Henry II. At Common law the uſual con. 
veyance was by feoffment, to which livery — fi 
was neceſſary, the poſſeſſion. being thereby given to the 
feaffee ; but if livery and ſeiſin could not be mad 
by reaſon there was a tenant in poſſeſſion, the reverſiar 
was granted, and the particular tenant attorned. ; J 
9, 49. And a feoffment is ſaid, in ſome reſpects, 10 
excel the conveyance by fine and recovery; it clearin 
all diſſeiſins, abatements, intruſions, and other wron : 
eſtates, which no other conveyance doth :; and for that 
it is fo ſolemnly and publickly made, it has been of al 
other conveyances the moſt obſerved. gt. Symb. 2 
Phwad. 554. | 80 
This head will be beſt illuſtrated, by conſidering, 


I. Of what things a feoffment may be made. 

Il. Wo may make a feoffment, and bow it is to be mag: 

III. Of the different kinds of livery, with their ef; 

and 2 | 
I. Of what things a feoffment may be made. 

A feoffment may be of a —_— land, meadow 
paſture, or other corporal thing; and of a moiety, third, 
or fourth part of it; that lies in livery, ; 

So a feoffment may be made of lands, in which a man 
has no fixed eſtate; as, if he has twelve acres to be an- 
nually aſſigned in ſuch a meadow; and livery in any 
acre, which he has at the time of the feoffment, is ſuffi- 
cient. Co. L. 4. a. 48. b. 2 Rol. 10. J. 40 ad 50. 

So, if a feoffment be of fifty acres towards the north 
in ſuch a moor, which contains 100 acres, livery in any 
of them is ſufficient. 2 Rol. 11. J. 5. Dy. 972. J. 
So, if two manors be divided alternis vicibus between 
parceners, either may make a feoffment of her manor; 
and the deed ought to comprehend both, and ſhe ſhall 
make livery in one ſecundum formam charte this year, and 
in the other the next year. O. L. 48. b. 

But a feoffment cannot be made of a thing of which 
livery cannot be given; as, of incorporeal inheritances, 
rent, advouſon, common, Ic. 2 Rol. 1. I. 20. Though 
it be an advowſon, Sc. in groſs. Cont. 11 H. 6. 4 
Acc. 2 Rol. 1. I. 21. 

So a feoffment of lands, which are uncertain till a fu- 
ture act, is void; for livery does not operate in futur: 
as, if A. agrees by indenture to convey 200. per annum 
in land to ſuch an uſe, and 20s. per annum to ſuch an ule, 
and makes a feoffment of all his lands to the uſes in the 
indenture; it will be void for all but that where livery 
was made, it not being aſcertained which ſhall be to one 
uſe, and which to the other. R. 1. Nol. 187. 

In deeds of feoffment, there muſt be a good feoffer, 
that is, one able to grant the thing conveyed by the deed; 
a teoffee capable to take it; and a thing grantable, and 
granted in the manner the law requireth. 1 f. 42, 49,190- 


II. Ibo may make a feoffment, and bow it is to be made. 
If a perſon nom compos makes a feoffment, and gives 
livery himſelf, this is allowed on all hands to be good to 
bind himſelf, ſo that he can by no proceſs or plea avoid 
the feoffment, and reſtore himſelf to the poſſeſſion; the 
ſame law of an ideot; and the reaſon is, becauſe the 
atteſtation could not be defeated by the perſon himſelf, 
becauſe it is preſumed they are competent judges of the 
ability of the feoffor to make ſuch feoffment. 2 Nl Al. 
2. CG. Lit. 247. 4 G. 125.4. Show. Far. Caſts 153 
and fee tit. /deots and Lunaticks, and pg. 
But if an infant makes a feoffment, and makes a [ver? 
himſelf, this ſhall not bind him, but he himſelf may 20d 
it by writ of dum fuit infra etatem; yet the feoffment 
of the infant is not void in itſelf, as well becaule be 
allowed to contract for his benefit, as that there ought to 
be ſome act of notoriety to reſtore the poſſeſſion to him 
equal to that which transferred it from him. 4 ©. 125 
2 Rol. Abr. 2. 8 O. 42, 43. Whittingham's cale. of 
But if an infant makes a feoffment, and a letier 
attorney to make livery, that is void; ſo if a perſon ”” 
compos makes a an or releaſe, this is void in ook 
ſo if he makes a letter of attorney to give liver); but! 


| inveſtiture being made before the pares curiæ, their ſolemn 
FEODUM MILITIS, A knight's fee : ſeodunr laicum, u 


| 


heir at law after the death of the perſon of um fat 
8 0 memory)» 


after the death of the ſaid King, ſince the beginning of 


— — A cam — — ww aw ng. LOS 8 e. 


ee. r 8 


| 4 | 1 2. * Ws. | 
avoid his feoffment; and ſo may 
ce found of his lunacy during his 
life. 8 O. 45- 2 4. 4. O. 125. 4 2 Rol. 
r Io 350 295 
re muſt be livery of Cn in all feoffments, and 
ifts, Sc. where a inheritance or freehold doth 
paſs ; and without livery, the deed is no feoffinent, gift 
or demiſe. Lit. 59. 8 Rep. 82. But a freehold may 
without livery by the ſtatute 25.4.8. c. 10. By 


, or ideot; ma 
an 


of which ſtatute, a feoffment tothe the feoffor, 
feof, Sc. ſupplies the place of liv 1 Mood 
wy feoffment may not be of ſuch: things whereof | 596 


livery and ſeiſin may not be made; for no deed of feoff- 
ment is A to paſs an eſtate without livery of ſeiſin; 
and if either of the parties die before livery, the feoffment 
is void. Plowd. 214, 219. Though where a feme feof- 
for made a feoffment of lands with livery in view, and 
then married the feoffee before the livery was executed by 
actual entry; it was adjudged the livery might be executed 
after marriage, the feoffee having not only an authority 
to enter, but an intereſt paſſed by the livery in view, and 
the woman did all on her part to be done. 1 Vent. 186. 

A man may either give or receive livery by letter of 
attorney; for ſince a contract is no more than the con- 
ſent of a man's mind to a thing, where that conſent or 
concurrence appears, it were unreaſonable to oblige each 
perſon to be preſent at the execution of the contract, ſince 
it may as well be performed by any other perſon delegat- 
ed for that purpoſe by the parties to the contract. O. Liz. 
62. 2 Kol. Abr.8$. | f : 

But ſuch delegation or authority, to give or receive 
livery, muſt be by deed, that it may appear to the court, 
that the attorney had a commiſſion to repreſent the par- 
ties that are to give or take the livery, and whether the 
authority was c Co. Lit. 48. 5. 52. a. 2 Rol 
Palfreman and Grobie. : 

f a man be diſſeiſed, and makes a deed of feoffment, 
and a letter of attorney to enter and take poſſeſſion of the 
land, and afterwards to make livery, according to the 
form of the charter, it will be a good feoffment, though 
he was out of poſſeſſion at the time of the deed made; 
for the feoffment takes effect by the livery, and not by 
the deed. Cv. Lit. 48, 52. : 

A feoffment being a Common law conveyance, and 
executed by livery, makes a tranſmutation of eſtate ; but 
a conveyance on the ſtatute of ufes, as a covenant to 
ſtand ſeiſed, c. makes _ tranſmutation of poſleſ- 
ſion, and not of eſtate. 2 Lev. 57. 1 Vent. 378. A 
feoffment to the uſe of A. for life, the remainder to B. 
If A. refuſes to take the eſtate, B. ſhall take preſently, 
becauſe the whole eſtate is out of the feoffor by livery ; 
but if it had been by cov o ſtand ſeiſed, he ſhould 
not have taken till after the death of A. but it would 
reſt in the covenantor, who ſhall have the uſe in the 
mean time. 2 Lev. 77. 1 Leon. Ca. 279. Before the 
Stat. Weftm. 3. If a man had made feoffment in fee, 
without declaring any uſe, it ſhould have been to the uſe 
of the feoffee ; though now by that ſtatute, where no con- 
ſideration or declaration of uſe is expreſſed, it ſhall go to 
the feoffor himſelf. 2 Leon. 15, 16. If I convey lands 

feoffment, which I have on the part of the mother, to 

S. and his heirs, without conſideration ; the uſe will 

e void, and the land ſhall return again to me and m 
heirs on the part of the mother; yet if I declare the uſe 
to me and my heirs, or upon ſuch — reſerve a rent 
in like manner, it ſhall go to my heirs at the Common 
law, it being a new thing divided from the land. Hob. 
31. G. Lit. 13, 231. 1 Rep. 100. Dyer 134. Where 
2 _— a feo — 7 any conſideration; by 

e eftate and on paſles, but not the uſe, whi 
ſhall deſcend to his heir. 1 Leon. 182. | 

A feoffment in fee is made to the uſe of ſuch perſons, 
and for ſuch eſtates, as the feoffor ſhall appoint by his 
will, or to the uſe of the laſt will; by operation of law 
the uſe veſts in the feoffor, and he is ſeiſed of a qualified 
fee, viz. until he makes his will, and declares uſes; 
and after the will is made, it is only directory, for no- 
thing paſſes by it but all by the feoffment. 6 Rep. 18. 
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formam charte, &c. it 
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Ar 567. A feoffment in fee, upon condition, &c. was 


. - * 
* as * 
2 * 
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inrolled, but no livery made: and it re no good 
feoffment,. but the inrollment ſhall conclude the perſon to 
xy that it was not his deed. Poph. 6. 2 Nel/. Abr. 844. 
If a bargain and fale of lands be not inrolled, and the 
bargainor deliver 11. ſeiſin of the lands ſecundum 

as been held a good feoffment. 
2 Aud. 68. 


A feoffment in fee made upon condition not to alien, 
the condition is void; beeauſe tis repugnant to the eſtate; 
but if livery is had, the feoffment will be good againſt the 


feoffor: and a · bond with condition that the feoffee ſhall 


not alien, is ſaid to be 1 Co. inft. 206. 2 Oo. 
If a man makes a feoffment of lands on condition, 
that the feoffee ſhall give the lands to the feoffor, and his 
wife in ſpecial tail, remainder to the heirs of the feoffor; 
and he dies before ſuch gift is made, the feoffee ought to 
make it as near the intent of the condition as may be, 
viz, to the wife without impeachment of waſte, remainder 
to the heirs of the body of her huſband, on her body be + 
gotten, and remainder to the huſband's right heirs. In 
caſe the feoffor and his wife both die, the feoffee then 
ſhould make the eſtate to the iſſue, and heirs of the body 
of his father and mother begotten, remainder to the right 
heirs of the huſband or father. 1 . 219, 220. 

Tenant in tail makes a feoffment in fee; the inhe- 
ritance of the tail is not given to the feoffee by the feoff-. 
ment, nor is he thereby tenant in tail; fur none ſhall be 
tenant in tail but he only who is camprehended in the 
gift made by the donor. But it F. ans away all the im- 
mediate eſtate the feoffor had. vd, 562. Hob. 928 — 
If leſſee for life, and the reverſioner in fee, make a feotf- 
ment in fee by deed, each gives his eſtate ; the leſſee his 
by livery, and the fee from him in remainder. 6 Rep. 
is. Lill. Abr. 60g. A feoffment was made habendum 
to the feoffee and his heirs, after the death of the feoffor, 
and livery was made; yet it was held to be a void feoff- 
ment, for an eſtate of freehold in lands cannot begin at a 
day to come: but where a leſſor made a leaſe for lives, 
and granted the reverſion to another for life, whoſe eſtate 
for life was to begin after the death of the ſurvivor of the 
other leſſees for life, this was adjudged a good eſtate in 
reverſion for life. Hob. 111. 1 Nel, r. $46. 

If the huſband alone make a feoffment of his wife's 
land, or of both their lands, his wife being on the land 
and diſagreeing to it; this will be good againſt all per- 
ſons but the wife: alſo ſo it is, if one jointenant make a 
deed of feoffment of the whole land, his companion being 
then upon it: or if a man diſſeiſe me of my lands, and 
then enfeoff another thereof, whilſt I am upon the land, 
&c. Perk. Seck. 219, 220. 

Every gift of feoffment of lands made by fraud or 
maintenance, ſhall be void; and the diſſeiſee, notwith- 
ſtanding ſuch alienation, ſhall recover againſt the firſt diſ- 
ſeiſor his land and double damages; provided he com- 
mence his ſuit in a year after the diſſeiſin, and that the 
feoffor be pernor of the profits. Stat. 1 R. 2.c. 9. See 
11 H. 6. c. 3. * | 


In. Of the different kinds of livery, with their facto and 
atwns 


operations. | 

Livery may be by deed, and within view, or in law. 

The hvery in deed, is the actual tradition of the land, 
and is made either by the delivery of a branch of a cree, 
or a turf of the land, or ſome other thing, in the name 
of all the lands and tenements contained in the deed ; 
and it may be made by words only, without the delivery 
of any thing; as if the feoffor being upon the land, or 
at the door of the houſe, ſays to the feoffee, ] am content 
that you ſhould enjoy this land actording to the deed, or En- 
ter into thts houſe or land, and enjoy it according to the deed ; 
this is a good livery to paſs the freehold, becauſe in all 
theſe caſes, the charter of feoffment makes the limitation 
of the eſtate, and then the words ſpoken by the feoffor 
on the land, are a ſufficient indicium to the people preſent, 
to determine in whom the freehold reſides during the ex- 
tent of the limitation; beſides, the words being relative 
to the charter of feoffment, plainly denote an intention 
to enfeoff. Co. Lit. 48. 4. 9 Co. 137. B. Thorowgood's 
caſe. 6 Co. 26 Sharp's caſe. 2 Rel. Abr. 7. And ſee 
Cro. Fac. 80. which ſeems con 
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But if a man without any charter, being in his houſe, 
' . fays, I here demiſe you this 2 long as I Irve, paying 
200. per annum, this paſſes. no freehold, but only an 
eſtate at will, becauſe the word demiſe denotes only the 


extent of the limitation of the eſtate intended to be con- 
veyed ; but bare words of limitation, without ſome acts 


or words to diſcover the intention of the feoffor to deliver 
over the poſſeſſion, are not ſufficient to convey the free- 
hold ; for if a charter of feoffment be made to a man and 
his heirs, this, without ſome other act, or word to give 
the poſſeſſion, only | 
of delivery is requiſite to the perfection of the charter ; 
but beſides the charter of feoffment, them muſt be ſome 
act or words to deliver over the poſſeſſion, before the feoffee 
can enjoy it purſuant to the charter. 6 G. 26. 2 Kol. 
Ar. J. G. Lit. 48. Cro. Elx. 482. 9 Cv. 138. 
Moor, pl. 632. = 
The livery within view, or the livery in law, is when 
the feoffor is not actually on the land, or in the houſe, 
but being in ſight of it ſays to the feoffee, I give you 
houſe, or land, go and enter into the ſame, and take 


poſſeſſion of it accordingly ; this ſort of livery ſeems to be 


made at firſt only at the court barons, which were anti- 
ently held /ub dio, (that is, in the open air) in ſome open 
part of the manor, from whence a general 1 or view, 
might have been taken of the whole manor, and the pares 
curiæ eaſily — p5Y that part which was then to be 
transferred. Pollex. 47. 

But this ſort of livery is not perfect to carry the free- 
hold, till an actual entry made by the feoffee, becauſe 
the poſſeſſion is not actually delivered to him, but only 
a licence or power given him by the feoffor to take poſ- 
ſeſſion of it; and therefore, if either the feoffor or feoffee 
die before livery, and entry made by the feoffee, the 
. livery within the view becomes ineffectual and void; for 


if the feoffor dies before _— the feoffee can't after-. 
n 


wards enter, becauſe then the land immediately deſcends 
upon his heir, and conſequently no perſon can take poſ- 
ſeſſion of his land without an authority delegated from 
him who' is the proprietor ; nor can the heir of the feoffee 
enter, becauſe he is not the perſon to whom the feoffor 
intended to convey his land, nor had he an authority from 
the feoffor to take poſſeſſion: beſides, if the heir of the 
feoffee were admitted to take poſſeſſion after his father's 
death, he would come in as a purchaſer, whereas he was 
mentioned in the feoffment to take as the repreſentative 
of his anceſtor, which he can't do ſince the eſtate never 
veſted in his anceſtor. Co. Lit. 48. 5. 2 Rol. Abr. 3, 7. 
1 Vent. 186. Moor 85. Pollex. 48. 

The livery within view may be made of lands in ano- 
ther county than where the lands lie, becauſe the tranſ- 
lation of the feud was often made at the court-baron, in 
the preſence of pares curie ; and theſe courts being held 
ſub dio, the pares could have a diſtin& view of every part 
of the manor ; and therefore were proper to atteſt this 
ſort of inveſtiture, tho' the lands were in a different 
county, for notwithſtanding that, they might have been 

rt of the ſame manor, for which the court was held. 

Co. Lit. 48. 5. | 
This ceremony was firſt inſtituted, that the pares of 
the county may, upon any diſpute relating to the free- 
hold, determine ih whom it is lodged, and from thence 
be the better enabled to determine in whom the right Is. 

Hence therefore it is, that if a man makes a feoffment, 
or leaſe for life, to commence in futuro, and makes li- 
very immediately, the livery is void, and only an eſtate 
at will paſſes to the feoffee ; for the deſign of the inſtitu- 
tion would fail, if ſuch livery were effectual to paſs the 
freehold ; for it would be no evidence, or notoriety of 
the change of the freehold, if after the livery made, the 
freehold ſtill remained in the feoffor ; the uſe of the in- 
veſtiture would rather create than prevent the uncertainty 
of the freehold, and in many caſes would put men to 
fruitleſs trouble and expence in purſuit of their right; 
for by that means, after a man had brought his precipe 
againſt a perſon, whom he ſuppoſed to be tenant to the 
freehold, and had proceeded in it a conſiderable time, the 
writ might abate by the freehold's veſting in another, by 
virtue of a livery made before the purchaſe of the writ. 
Another reaſon why ſuch future intereſts can't be al- 


— 


paſſes an eſtate at will, becauſe the act 


* p 1223 * » . * — 17 
Wr hay ES F< L 3 * 
ox — I - > 


| 


4 
J 


oc 
4 


D. habend from Mich. next enſuing, 


os "I * 
” 9 8 
. d 


9 . p * 
1 K — 
bo * >; 
* 5 , 


is 
\ W 2 " 
Moo OS OR I. 
TY ++ > 
* 


OY 


had no ſuch ill effect in making purchaſes uncertain, be. 
cauſe antiently they were under the power of the free. 


2 Vent. 204. G. 


Lit.217. 5 C. 94. b. 8 
Hence, by the way, we may account why a fr 

in reverſion or remainder can't be granted in fury; 

though there no livery is neceſſary to paſs it; as where 

A. is tenant for life, remainder to B. in fee; 4 


a leaſe for years to C. and afterwards grants the land to 
. r life; this grant 
to D. was adjudged void, though C. attorned to it after 
Michaelmas, becauſe ſuch future grants create an un. 
certainty of the freehold, and the tenant of the free. 
hold being the perſon who is to anſwer the ſtranger, 
precipe, and was anſwerable to the lord for the ſervi 

it were unreaſonable to permit him, by any act of his 
own, to prevent or delay the proſecution of their right, 
Oo. El. 451. 2 Ven. 204. G. Lit. 217. 5 O. 94. l. 
2 Co. 55. Buckler's caſe. 2 And. 29. Moor 423. C 
Eliz. 450, 585. Hab. 110, 171. 5 G. 94. 1 By 
261. See Livery of Seiſin. 

A deed of feoffment is to be made by the words have 
granted, bargained, enfeoffed, Sc. The way of pleading a 
feoffment is thus, viz. That A. B. was ſeiſed in fee of 
the place where, Sc. and being ſo ſeiſed, froffavit quey- 
dam C. D. inter alia per nomina omnium, Fc. babend & 
tenend. dic tenementa, &c. prefat' C. D. & beæredibus ſuis 
in per petuum ad ſolum opus & uſum, Sc. 3 Salk. 165. 

ERA NATUR, In our law ſignifies beaſts and 
birds that are wild, in oppoſition to the tame; ſuch as 


* hares, foxes, wild geeſe, and the like, wherein no man 


may claim a property. 2 Cro. 293. 

FERDFARE, (from the Sax. fyrd and fare iter) - 
nificat quietantiam eund! in exercitum. Fleta. lib. 1. c. 4). 

FERDWIT, (Sax. ferd exercitus, & wite pena) Was 
uſed for being quit of manſlaughter, committed in the 
army. Fleta, hb. 1. It is rather a fine impoſed on per- 
ſons for not going forth in a military expedition ; to 
which duty all perſons who held land, were in neceſſity 
obliged : and a neglect or omiſſion of this common ſer- 
vice to the publick, was puniſhed with a pecuniary mult 
called the ferdwite. Cowel. 

FERIAL DAYS, (dies feriales, feriæ) According to 


the Latin dictionary are holy-days ; but in the Stat. 27 H. 


6. c.5. Ferial days are taken for working days; all the 
days of the week, except Sunday ; the 4. days as di- 
tinguiſhed from Sunday, the profane from the ſacred, were 
called dies feriales, by a charter dat. 28 Mart. 1448 —- 
Ex Cartular. Eccl. Elyenſis. MS. 

FERLINGATA TERRA, A quarter or fourth part 
of a yard-land.—Decem acre faciunt terlingatam, 4 ferlin- 
gatz faciunt virgatam, & 4 virgate faciunt hidam, &c. In 
antient records there is mention of ferlingus and ferdiings 
terre. Mon. Ang. tom. 2. f. 8. See Fardel of Land. 

FERM, (firma) A houſe and land let by leaſe, &. 
Vide Farm. | | 

FERMARY, (from the Sax. forme, victus) Is an bo 
pital; and we read of friers of the firmary. 

FERMISONA, The winter ſeaſon of killing deer; 5 
tempus pinguedinis is the ſummer ſeaſon. Quod idem big? 
& heredes ſui de cætero quolibet anno poſſunt capere in ic 
difto parco de, Ec. unam damam in fermiſona inter flu 
ſancli Martini & Purif. beate Marie, et unam daman 1 
pinguedine inter feftum, &c. Fin. Coneor. in Cur. Den. 
Regis apud Litchfield coram Roger de Turkilby, Sc. 1 
Hugonem de Acouer Quer. & Will de Aldethley Dy. 
Penes Will. Dugdale, Mik. 

FERNIGO, A piece of waſte ground where fen 

ows. Cartular. AB Glafton. MS. ; 
FERRAMENTUM, ferramenta, The iron tools of 


ſtruments of a mill.— Et reparare ferramenta ad mm 


action, which would be endleſs ; but the taking toll was 
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Aan 4. e the iron work. of three ploughs. Lib. Nig. 
Here ERANDUS, An iron colour, particularly applied 


rſes, which we at this time call an irn gray. | 
* FERRY, A liberty by preſcription of the King's grant, 
to have a boat for paſſage upon a river, for carriage of 
horſes and men for reaſonable toll: it is uſually to croſs a 
large river. Terms de Ley. A ferry is no more than a 
common highway; and no action For one's being 


diſturbed = his paſſage, he | particular 
damage, 3 Mod. Mp. 294- * | 
A ferry is in reſpect of the landing-place, and not of 


the water, the water may be. to one, and the ferry to 

r 48 'tis of ferries on the Thames, where the ferry 

in ſome pe belongs to the archbiſhop of Canterbury, 
m 


where the mayor of London has the intereſt of the water ; 
and in every fiery, the land on both ſides of the water 


ought to belong to the owner of the ferry, or otheryyiſe' 
he cannot land on the other part. 13 April 23 Elz. in 
Scacc. Savill 11. Inhabitants of Ipſwich v. Brown. And 
every ferry ought to have expert and able ferrymen, and, 
to have preſent paſſage, and- reaſonable payment for the 
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dred for revenging the death of any of their blood againſt 
the killer, and all his race; or- any other great enemy, 
| Skene. | | Ky 
„ FEUDAL and FEUDART. See Feodal and Feodary. 
FEUDBOTE, A recompence for engaging in a feud, 
and the damages conſequent; it having been the cuſtom 
in ancient times, for all the kindred to engage in their 
kinſman's quarrel; Sax. Dies, © Ns GO 
FEUDS, (Feoda) According to the authorities in 


: 7 
P e 
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* 
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ed of od, poſſeſſion or eſtate, and to wages, pay; inti- 
mating that it was ſtipendiary, &c. and granted as a re- 
compence for ſervice, according to Spelman. Eſtates in 
lands were originally at will, and then they were called 


termed benęſicia, and for that reaſon the livings of clergymen 
are ſo called at this day; and afterwards they were made 
hereditary, when they were called oda, and in our law 


fee-fimple. Rel. Spel. 9. When Hugh Capet uſurped the 


kingdom of France, about the year 947, to ſupport him- 
ſelf in ſuch uſurpation, he granted to the nobility and 


Robert Hit. Emp. C. V. 1 V 226. Feodum is compound- 


entry, that whereas till then they 12 ed their honours 
for life, or at will only, they ſhould from thenceforth 
hold them to them and their heirs; which was imitated by 
William called The Conqueror, upon his acceſſion to the 
crown of England, for till his reign feuds or fees were not 
hereditary, but only for life, or for ſore determinate 
time. 3 Salk. 165. Feuds are called by various names, 
according to their reſpective natures, As © 
FEUDUM ANTIQUUM, A feud deſcending to a 
ſon, &c. from his ariceſtors. Black. Com. 2 V 212, 221. 
FEUDUM APERTUM, A feud reſulting back again 
to the lord of the fee, where the blood of the perſon, laſt 


paſſage. And it is requiſite to have one, who has pro- 
perty in the ferry, and not to allow every fiſherman to 
carry, and recarry at their pleaſure, for divers inconve- 
niencies; and eſpecially when a place is between the di- 
viſions of two counties, any felon may be conveyed from 
one county to another, ſecretly, without any notice. 
Sav. 14. 

A — if it be on ſalt water, ought to be privi- 
leged from being preſſed as a ſoldier, or otherwiſe. Savill 
11. & 14. ut ſup. 

Owner of a ferry cannot ſuppreſs that, and put up a 


* in its place without —_ 98 2 1 ; | ſeiſed in fee - ſimple, is utterly extinct and gone. Black. 
olt Ch. J. Paſch. Will. ; 243. C. 2”. 245. Wd, ag l | 
5 Nun 1 — Cart. 193. S. C 1 4 FEUDUM HONORARIUM, (and Feudumindfvi- 
12. S. C. 


duum) An honorary feud, or title of nobility, not Gf a 
diviſible nature, and deſcendible to the ' eldeſt fon, in ex- 
clufion of all the reſt. © Black. Com. 2 V. 56, J. 215. 


FEUDUM IMPROPRIUM, An improper or deri- 


vative ſeud; and feoda impropria are all ſuch feuds as do not 
4 0 ya the deſcription of feoda propria. Black. Com. 
2 V. 58. 
FEUDUM MATERNUM, A feud deſcending to 
the ſon from the mother. Black. Com. 2 V. 212, 244. 
FEUDUM NOVUM, A feud newly acquired by the 
ſon, to which in antient times only the deſcendents from 


If a ferry be granted at this day, he that accepts ſuch 

rant is bound to keep a boat for the publick good ; per 

Pol Ch. J. Show. 257. in the caſe of Pain v. Par- 
ridge. 

. for the inhabitants to be diſcharged of toll, 
may have a reaſonable beginning by agreement, as that 
the inhabitants of the town might be at the charge of pro- 
curing the grant, and in conſideration thereof, one man 
to find the 32 1 5 8 and the inhabitants to 

none; per Ho % - 257. ut ſup. 

"A common ferry was for all Fx io paying toll, but 
the inhabitants of A. were toll-free. An inhabitant of A. 
may bring an action for taking toll, but not for neglect- 
ing to keep up the ferry ; becauſe the former is a private 
right, but the latter a publick. 1 Salk. 12. Trin. 3 M. 
55 Nun v. e nj But he cannot maintain an action 

r not paſſing ; for ſo, any other ſubject might bring an 


feodal conſtitutions. Black, Com. 2 V. 212, 221. 
FEUDUM NOVUM, Held ut antiquum : deſcendible 

in the ſame manner as a feudum novum. Black. Com. ib. 
FEUDUM PATERNUM, A feud deſcendible from 

father to ſon, &c. Black. Com. 2 V. 243. | 
FEUDUM PROPRIUM, A proper feud, diſtin- 


guiſhed from an improper, which are the two grand and 
general diviſions. Black. Com. 2 V. 58. 


a ſpecial damage, and without RO damage he can only 
indict, or bring information. ibid. As to the hiſtory of Fruds. See Dalrymple, Monte/- 
The not keeping up a Ferry, has been held to be in- -_ Gulbert, Wright, Crag and Robert Hift. Emp. C. 

dictable. See Bridge. 1. 13, &c. | | 
FERSPEKEN, T0 ſpeak ſuddenly Nemo poteft placi- FIAT, In our law, is a ſhort order or warrant of ſome 
tare, &c. nec cogi debet rectum ejus ferſpeken de omnibus | Judge for making out and allowing certain proceſſes, &c. 
cope &c. Leg. H. 1. c. 61. If a certiorari be taken out in vacation, and teſted of the 
ESTA IN CAPPIS, Were ſome grand holy-days, | precedent term, the fiat for it muſt be ſigned by a ju 
on which the whole choirs and cathedrals wore caps. Vitæ | of the court, ſome time before the eſſoin- day of the 5 
ſequent term, otherwiſe it will be irregular : but it is ſaid 
there is no need for a judge to ſign the writ of certiorari 
itſelf; but on where it is required by ſtatute. 1 Salk. 
150. 2 Hawk. 289. 3 
FIAT JUSTITIA, On a petition to the King, for 
his warrant to bring a writ of error in parliament, he writes 
on the top of the petition fiat juſtitia, and then the writ 
of error is made out, &c. And when the King is petiti- 
oned to redreſs a wrong, he indorſes upon the petition, - 
Let right be done the party. Dyer 385, * Stamf. Prerog. 


Reg. 22. 

| FICTION OF LAW, (Fit juris) Is allowed of in 
ſeveral caſes : but it muſt be framed, according to the rules 
Lat. Bell 


ag 3 de ee. of law; not _ is —_— in the conceptions of man ; 
8 ; according to Lambard, capitales inimi- | and there t to 2» and ey 
hase and feud uſed in Scotland is a ——— of kin- "M 9285 : * * 


Abbat S. Alban. p. 80, 8g. 

FESTINGMEN, The Sax. Hſtinman ſignifies a ſurety 
or pledge; and to be free of feſingmen, was probably to 
be free of frank-pledge, and not bound for any man's forth- 
_ who ſhould tranſgreſs the law. Mon. Ang. Tom 1, 

123. 

FESTING PENN, Earneſt given to ſervants when 
ured or retained in ſervice, ſo called in ſore Northern parts 
of England, from the Sax. Feftnian, to faſten, or confirm. 

FESTUM, A feaſt ; Feftum F. Michaelis, the feaſt of 
St. Michael, &c. 


oF ESTUM STULTORUM, The feaſt of fools. Sec 


ut aum. 


FEUD, (Feida) Signifiesin the German tongue Guerram, 


O 


his body could ſucceed, by the known maxim of the early 


it is in ſome other caſes ; but the law o 
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There ate many of theſe f2jons in the citiſ law ; 


and by ſome civilians, it is ſaid to be an aſſumption of 


law upon an untruth, for a truth, in ſomething poſſible 
to be done, but not done: Godolphin & Bartol. The 
ſeiſin of the conuſee in a fine is but a fiction in our law ; 
it being an invented form of conveyance only. 1 Lill. 
r. 610. And. a common recovery is fo juris, a formal 
act ot device by conſent, where a man is deſirous to cut 
off an eſtate- tail, remainders, &c. 10 Rep. 42. | 
fiftion. of law, a bond made beyond ſea, may be pleade 

to be made in the place where made, 10 wit, in Mlington 
in the county of Middleſex, &c. to the ſame here; 
without which it cannot be done. 1 I. 261. And fo 
not to be 
wiſe really 


ſatisfied with fi2ions, where it may be 


natisfied; and ficlions in law ſhall not be carried farther 
than the reaſons which introduce them neceſſarily require. 


i Lill. Ar. 610. 2 Hawk, 320. | 
FIDEM MENTIRI, Is when a tenant doth not keep 
that fealty which he hath ſworn to the lord. Leg, H. 1. 


F. £52, ' 
| Fler, Which we call fee, is in other countries the 
contrary to chattels: in certain diſtricts or ter- 
Titories are called Fiefs ; where there are fiefs of the empire. 


Kings and chieftains, when they ſettled in a conquered 
country, beſtowed land on their adherents, as a recom- 
for their ſervice, &c. Theſe grants were called 
Beneſicia; becauſe they were gratuitous donations, and 
bonores, becauſe they were regarded as marks of diſtinc- 
tion: this is the origin of fiefs. See the hiſtory thereof 


Robert 1 C. J. 1 J 21), 18, &c. 

FIERI FACIAS, Is a judicial writ, given by the ſta- 
tute of M gm. 2. 13 Ed. 1. that lies where judgment 
is had for debt, or damages recovered in the King's 

ris; by which writ the ſheriff is commanded to levy 
che deb: and * of the goods and chattels of the de- 
fendant, &c. Old. Nat. Br. 152. 

This writ, though mentioned in the ſtatute . 2. 18. 
is a writ of execution at common law, and is called a 
fieri facias, becauſe the words of the writ directed to the 


See Black, Com. 2 V. 45 


ſheriff ate Quod fiert facias de bonis & catallis, &c. and | 


from theſe words the writ takes its denomination. O. 


Lit. 290. b. 


The property of goods is veſted by the delivery of the 
. fa. A. 3 after wards. for the King comes too 
late, and that on the ſtatute of frauds and perjuries; per 
Holt. Comb. 123. Trin. 1 W. & M. in B. R. Lechmere 
v. Thoroughgood. = | 

This writ is to be ſued out within a year and a day 
after judgment ; or the judgment muſt be revived by 
ſcire facias but if a fieri facias be not executed, a ſe- 
cond eri facias, or elegit may be ſued out; and tis ſaid 


ſome years after, without a ſcire facias, provided con- 
tinuances are entered from the firſt fi. fa. which tis alſo 
held may be entered after the ſecond fi. fa. taken out, 
unleſs a rule is made that proceedings ſhall ſtay, &c. 
Sid. 59. 2 Nelſ. Abr. 776. If a man recover debt 
againſt A. B. and levy part of it by fieri facias, and this 
writ is returned; yet he may take the body in execution 
by . for the reſt of the debt. Roll. Abr. 94. The 
ſheriff on a fiert facias is to do his beſt endeavours to 
levy the money upon the and chattels of the defen- 
dant; and for that purpole to inquire after his goods, &c. 
And the plaintiff may inquire and ſearch if he can find 
any, and give notice thereof to the ſheriff, who ex officio 
is to take and ſell them if he can, or if not by a writ of 
venditioni e 2 Shep. Abr. 111. There may be a 
teſtatum ſieri facias into another county, if the defendant 
hath not goods enough in the — where the action 
is laid to ſatisfy the execution; and the fier: facias for the 
ground of the teflatum, may be returned of courſe by the 
-attornies, as originals are. 2 Salk. 589. If all the mo- 
ney is not levied on a fiert facias, the writ muſt be return- 
ed before a ſecond execution can be iſſued ; becauſe it is 
to be grounded on the firſt writ, by reciting that all the 


was not levied. 1 Salk. 318. 
Where the ſheriff ſells goods which he levied by feri 
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lie againſt him; for the defendant is diſchar 

plaintiff, and the ſheriff is now become his te 
and if the ſheriff'die after he hath levied the debt, th: 
like action will lie againſt his executors, as it is a dur 
when levied. . March Rep. 13, Gro. Gr. 389, If. 
ſheriff that hath ſeized by fiert facias is going out 
of his office, he muſt deliver them to the new ſheriff; and 
return his writ executed pro tanto; and he ought not tg 
deliver them i owner, by reaſop the writ of execution 
is warranted! | a and therefore the diſcharge 
thereof muſt "by record Telu. 44. Upon a fir; 
factas the ſheriff returned, that he had levied goods ad 
valentiam of the debt ; the return being filed, a motion 
was made that he might bring in the money, which not 
being done an attachment was granted, and then the 
ſheriff appeared and prayed to amend the return, for that 
the goods were damaged by lying, and he could not get 
buyers; but it was adjudged that the return ſhall not be 
altered, for be might baue returned this at firſt by Way of er- 
cuſe ; and having returned that he had levied goods 41 


\ 


| valentiam, he ſhall pay the money. Sid. 407. 


The ſheriff cannot deliver the goods by him taken in 
execution to the plaintiff, in ſatisfaction of his debt; 
becaule his authority is 20 /ell the goods, Lui. 589. | 
Lill. Abr. 611. And if a ſheriff ſells the goods taken 
ro ab facias at under price, the ſale is good, and the 
defendant can have no remedy ; .though where there 
appears to be covin between the ſheriff and the buyer, 
the owner ſhall have his action upon the caſe. Aelw. 64. 
1 Salk, 28. On a fieri facias the ſheriff has power to 
take any thing, but wearing cloaths; and if the defendant 
hath two gowns, &c. it is ſaid he may fell one. If the 
ſheriff executes a writ of eri facias, he may afterwards 
return nulla bona, if there appear a prerogative writ; or 
on better information, that the goods taken were not the 
defendant's. Comb. 256, 452. By the ſeizure of the goods, 
the ſheriff hath a property in them; but goods of a 
ſtranger, &c. in the poſſeſſion of the defendant ſhall not 
be ſeized in execution; for the ſberiff at his peril muſt take 
notice whoſe goods they are though if the ſheriff inquires 
by a jury, where the property is lodged, and it is found 
that they are the defendant's goods, when they are 
not, this will i ify the ſheriff. Dall. Sher. 60, 
Wood's Inſt. 608. 

The ſheriff cannot break open the door of an houſe to 
execute a fieri facias upon the _ of the owner or c- 
cupler ; but a man's houſe ſhall be a protection for his 
own goods only, and not for the goods of another. 5 
Rep. 91. 2 Nelſ. Abr. 555. If the defendant is a bene- 
ficed clergyman, and the ſheriff returns Quod ef Clericus 
beneficiatus, &c. a writ ſhall go to the biſhop of the 
dioceſe to levy the debt de boms Ecclefiafticis, who there- 
upon ſends forth a ſequeſtration of the profits of the 
clerk's benefice, directed to the church-wardens, &c. 
Bat this writ of ſequeſtration muſt be renewed every term. 
2 Inſt. 4, 472, 627. By virtue of a fieri facias a term 
for years may be ſold, as well as any other goods, and 
without an inqueſt or jury: alſo corn growing may 
ſold. 8 Rep. 96. 1 Rel Abr. 892. And if the ſheriff 
on a fieri facias, &c. ſelleth a term for years, and after 
that the judgment is reverſed ; the term ſhall not be te. 
ſtored, but the money for which it is fold. 4 £9. 
8 a 

But where a term is delivered to the plaintiff _ an 
elggit, and then the elegir is reverſed, reſtitution ſhall be 

the term. Ob. Fac. 246. When upon a fieri fais 
the ſheriff ſells a term, reciting it falſly, as to its com 
mencement and ending, Ec. the ſale is void, becauſe there 


divers years yet to come, ſells all the intereſt which the 
* defendant had in the land, the ſale will be good. 4 l 
74. If an execution is ſued on a ff. fa. and the defendact 
dies before it is executed, it may be ſerved on the defer 
dant's s in the hands of his executor or admin 
tor. Cro. Eliz. 181. Two fiert facias's are delivered x 
ſame day to the ſheriff againſt the ſame perſon ; be 


bound to execute that firſt, which was firſt delivered 
if he executes the laſt ficſt, he muſt anſwer it to the par? 


facias, and doth not pay the money, TY 


— 


is no ſuch term, yet if he recites it generally, and being of 
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t the firſt, who may bring an action againſt 
_y b 0 the execution ſhall ſtand good, 1 Salk. 330. | 

A man had a 70 for debt againſt another, and on 
afi. fa. the ſheriff took his goods in execution, but the plain- 
tiff ſuffered the goods to remain 1n the hands of the debtor, 

and would not let the ſheriff 33 any further: A. B. 
having alſo a judgment again this debtor, on a fieri factas, 
{cized upon the ſame goods, and it was held good, for the 
former was a fraudulent execution. Fare 79 37, 38. 
On a writ of Feri facias againſt one partner, the ſheriff may 
take the goods of both ; yet the vendee ſhall have only a 
moiety thereof in common with the other. Comb. 207. 
By the common law, goods were bound from the day of 
the telle of the writ ; but 1 fat. 29 Car. 2. they are 
bound only from the time of elivery thereof, Sc. bid 
See Godb. 14. See Execution. 

Difference between a fieri facias, and an extent. See 

Temp. Hardw. Per Annaly 103. 

FIFTEENTHS, Were a tribute or impoſition of mo- 
ney, laid generally upon cities, burroughs, Ge. 88 
the whole realm; ſo called, becauſe it amounts to a fif- 
tenth part of that which each city or town hath been an- 

ciently valued at, or a fifteenth of every man's perſonal eſ- 
tate according to a reaſonable valuation. And every town 
knew what was a fifteenth part, which was always the 
ſame ; whereas a ſubſidy raiſed on every particular man's 
lands or goods, was adjudged uncertain : and in that regard 
the fifteenth ſees to have been a rate formerly laid upon 
every town; according to the land, or circuit belonging 
to it. Camb. Brit. 171. There are certain rates menti- 
oned in Domeſday, for levying this tribute yearly ; but 
ſince, though the rate be Certain, it is not to be levied but 
by parliament. By 31 Ed. 3. c. 13. a fifteenth was granted, 
for pardons, Sc. The ) Ed. 6. c. 4. granted a ſubſidy 
and two fifteenths by the tgmporalty, &c. And in the 
1,5, Cc. Eliz. and 1, 3 and 18 Fac. 1. Fifteenths and 
tenths were granted for maintaining the wars, Sc. 

FIGHTING AND QUARRELLING, Is prohibited 
by ſtatute, in a church, or church-yard, c. on pain of 
excommunication, and other corporal puniſhment. Stat. 5 
&6 Ed. 6. c. 4. See Church. ® | 

FIGHT WITE, (Sax.) Signifies a mulct for fighting, 
or making a quarrel to the diſturbance of the peace. 
Mulfta F commiſſam pu in perturbationem pacis in 
exercitu regis 120 ſol. luebatur Fightwita, i. e. Forisfactura 
pugnæ. MS. Codex. | | 

FIGURES. It was moved to quaſh an indictment, be- 
cauſe the year of our Lord in the caption was in figures. 
But per Hale Ch. J. the year of the King is enough. Mod. 
78. pl. 40. Mich. 22 Car. 2. Anon. Sid. 40. Keb. 19. Sti. 
88. 2 Lev. 102. 2 Hawk. P. C. 255. 

Stat. 6. Geo. 2. 14. Allows the expreſſing numbers by 
figures in all writs, &c. pleadings, rules, orders, and in- 
dictments, Sc. in courts of juſtice, as have been com- 
monly uſed in the faid courts, notwithſtanding any thing 
in the ſtat. 4 Geo. 2. 26. See Falſe Latin. 

FILACER OR FILIZER, (Filzarius, from the Lat. 
Filum) Is an officer of the court of Common Pleas, called by 
this name, as he files thoſe writs whereon he makes out 
proceſs. There are fourteen of theſe filizers in their ſeveral 
diviſions and counties, and they make forth all writs and 
proceſſes upon original writs, ifſuing out of the Chancery, 
as well real as perſonal and mixed, returnable in that court : 
and in actions merely perſonal, where the defendants are 
returned ſummoned, they make out pores or attachments; 
which being returned and executed, if the defendant ap- 
pears not, they make forth a di/tringas, and fo ad infinitum, 
or until he doth appear: if he be returned nibil, then 
proceſs of capias infinite, &c. They enter all appearances 
and ſpecial bails, upon any proceſs made by them : and 
make the firſt ſcire facias on ſpecial bails, writs of habeas 
corpus diſtringas nuper vicecomitem vel ballivum, and all 
ſuperſedeas's upon ſpecial bail: in real actions, writs of 
view, of grand and petit cape, of M itbernam, &c. Alſo 
writs of adjournment of a term, in caſe of publick diſtur- | 
bance, &c. And until an order of court, 14 Jar. 1. they 
entered declarations, imparlances and pleas, and made out 
writs of execution, and divers other judicial writs, after 

appearance : but that order limited their proceedings to 


all matters before appearance, and the prothonotaries to all 


F IN 
after. The filizers of the Common Pleas have been officers 
of that court before the fat. 10 H. 6. c. 4. wherein they 
are mentioned : and in the King's Bench, of later times, 
there have been F/izers, who make out proceſs upon 
original writs returnable in that court, on actions contra 


em, c. 5 ' 

FILE, (Filacium) A thread, ſtring or wire, upon 
which writs, and other exhibits in courts and offices are 
faſtened or filed, for the more ſafe 1 and ready turn- 
ing to the ſame. A file is a record of the court; and the 
filing of proceſs of a court, makes it a record of it. 1 
Lill. 112. An original writ may be fled after judgment 

iven in the cauſe, if ſued forth before ; declarations, 

c. are to be filed: and affidavits muſt be filed, ſome be- 
fore read in court ; and ſome preſently when read in court. 
Did. 113. Before filing, a record removed by certiorari, 
the juſtices of B. R. may refuſe to receive it, if it appears 
to be for delay, &c. and remand it back for the expe- 
dition of juſtice : but if the certiorari be once filed, the 
proceedings below cannot be revived. 2 Hawk. 7. 20). 
An indictment, &c. cannot be amended after filed, 

FIELDALE or FILKDALE, A kind of drinking in 
the field, by bailiffs of hundreds; for which they gather- 
ed money of the inhabitants of the hundred to which they 
belonged : but it has been long fince prohibited. Bra#?. 
4 fe 297: 5 —_ 
FILICET UM, Signifies a ferny ground, Ui Fili- 


ces creſcunt. 1 Inſt. 4. 
FILIOLUS, Is properly a little fon, alſo a godſon. — 
Filiolus quem de ſacro fonte ſuſcepit. Dudg. Warwickſh. 


697. 
FH UN AQ, Is the thread or middle of the ſtream, 
where a river parts two lordſhips : Et habeant iſtas buttas 
que ad Filum Aquæ prædicæ. Ex. Reg. Priorat. de 
ormley, fol. 3. Mon. Angl. tom. 1. f. 390. File du 
Mer, the high tide of the ſea. Rot. Parl. 11 H. 4. 

FINDERS, Are mentioned 1n ſeveral ancient ſtatutes, 
and ſeem to be the ſame with thoſe which we now call 
ſearchers , who are imployed for the diſcovery of goods 
m_—_— or exported, without paying cuſtom. Stat. 18 

3. 14 K. 2. c. 10. 1 H. 4. c. 13, &c. 

FINE, (inis) Is a final agreement or conveyance upon 
record, for the ſettling and aſſuring of lands and tenements, 
acknowledged in the King's courts by the cogniſor to be 
the right of the cogniſee. Accomp. Cormvey. 1 Vol. 8g. 
This word hath divers uſes or ſignifications; but it is moſt 
commonly, amicabilis compoſitio & Finalis concordia, ex 
conſenſu & licentia domini regis vel ejus juſticiariorum, or a 
covenant made before juſtices, and entered of record for 
conveyance of lands, tenements or any thing inheritable, 
to cut off all controverſies: Ez Finis dicitur Finalis con- 
cordia quia finem litibus imponit. Glarv. lib. 8. c. 1. 
Bract. lib. 5. A fine was anciently a determination of a 
real controverſy ; but now it is generally a feigned action 
upon a writ of covenant, &c. and ſuppoſes a controverſy 
where in reality there is none, to {ecure the title that a 
man hath in his eſtate againſt all men; or to cut off in- 
tails, and with more certainty convey the title of lands, 
&c. either in fee-ſimple, fee-tail, for life, or years; 
whereupon allo a rent may be reſerved. Mets Symb. 
par. 2. Originally the final concord was inftituted and 
allowed, in regard that by the law and ancient courſe of 
proceedings, no plaintiff could agree without licence of 
the court: and fines have been formerly had in perfonal 
actions; but time hath wrought other uſes of them, viz. 
to cut off intails, and paſs the inheritance of lands, though 
the ſame be not controverted, to whom we think good ; 
and a fine may be levied on a writ of right, &c. in any 
real action, though not on an original in a perſonal action; 
and the common writ of covenant on which a fine is 
levied, is not a perſonal, but a real action. 

A fine is called a Feoffment upon Record, and is of great 
antiquity ; for we read of fines before the Conqueſt. 2 
Laßt. 511. But it hath been held, that a fine is improperly 
called a feoffment of record ; though it hath the effects of 
a feoffment, where he that levies it is ſeiſed of the free- 
hold at the time of the fine levied. 1 alk. 240. Ac- 
cording to Blackſtone it may with more accuracy be called, 
an 9 of a feoffment on record, Com. 

5 | 2 V. 


FIN 


2 V. 248. Lands bought of divers perſons, by ſeveral | 


- purchaſers, may paſs in one fine, to ſave charges; but 
the writ of covenant muſt be brought by the vendees 
inſt all the vendors, and every vendot warrant againſt 

him and his heirs. e ng 
a The nature of a fine being explained it remains to con- 


=P Ll 
I. Of the ſeveral ſorts and parts of a fine, and bow fines 
| ate. | 
1 Of what things a fine may be levied. | 
III. By whom, and to whom it may be levied. 
IV. Before whom, and in what manner it may be levied. 
V. Who may be barred by a fine, and who not; © 
VI. How fines may be reverſed. *- | 


I. Of the ſeveral ſorts and parts of a fine, and how fines 
: oper ale. 

As to fines, 
with proclamations, or without : that with proclamations, 
is termed a fine according to the ſtatutes, 1 R. 3.c.7. 
and 4 H. , c. 24. And ſuch a fine, every fine that is 
pleaded, is intended to be, if it be not ſhewn what fine 
it is: And theſe fines are the beſt ſort, and moſt uſed: 
If there be error in the proclamations, it ſhall be taken 
as a good fine at common law. 3 Rep. 86. A fine may 
ſtand, though the proclamations according to the ſta- 
tute are irregular ; for fines are matter of record, and 


4s remain in ſubſtance and form as they were before. 


Bud. 265. If tenant in tail levies a fine, and dies be- 
fore all the proclamations are made, though the right of 
the eſtate tail deſcends upon the iſſue, immediately on the 
death of the anceſtor ; yet if proclamations are made 
afterwards, ſuch right tall be barred by the fine, by the 
— 4 H. 5. c. 24. and 32 H. 8. c. 36. 3 Rep. 


4. = 
The fine without proclamations is called a Fine at the 
Common Law, being levied in ſuch manner as was uſed 


before the at. 4 H. 7. c. 24. and is ſtill of the like force 


by the common law, to diſcontinne the eſtate of the 
cogniſor, if the fine be executed. A fine alſo with or 
without proclamations is either executed or executory: 
A fine executed is ſuch a fine as of its own force gives pre- 
ſent poſſeſſion to the cogniſee, without any writ of ſeiſin 
to enter on the lands, Sc. as a fine ſur cogmſance de droit 
come ceo; and in ſome reſpects a fine ſur Releaſe, &c. is 
{aid to be executed. A fine executory doth not execute 
the poſſeſſion in the cogniſee, without entry or action, 
but requires a writ of ſeiſin; as the fine ſur conuzance de 
droit tantum, &c. unleſs the party be in poſſeſſion of the 
lands; for if he be in poſſeſſion at the time of levying 
the fine, there need not be any ſuch writ, or any execu- 
tion of the fine; and then the fine will enure by way of 
extinguiſhment of right, not altering the eſtate or poſſeſſion 
of the cogniſee, however it may better it. gs. Ser. 
20. Fines are likewiſe ſingle or double ; fingle, where an 
eſtate is granted by the cogniſor to the cogniſee, and no- 
thing is thereby rendered back again from the cogniſee to 
the cogniſor. The double fine is that which doth contain a 
grant or render back again from the cogniſee, of the land 
Itſelf ; or of ſome rent, common, or other thing out of it, 
and by which remainders are limited, &c. Hef. Sea. 21, 
50 And a fine is ſometimes called a double fine, when the 
ds lie in ſeveral counties. 
But there is a more particular diuiſian of fines ; for, 
Fines are further divided into four forts, viz. 1. A fine 
fur cognizance de droit come ceo, que il ad de ſon done. 2. A 
fine ſur cognizance de droit tantum, 9. A fine ſur conceſſit. 
-And 4. A fine ſur done grant & 5 6 
The fine ſur cognizance de droit come ceo, &c. is a ſingle 
fine levied with proclamations, according to the fat. 4 


H. 7. c. 24. And it is the principal and ſureſt kind of 


fine, it being ſaid to be executed, becauſe it gives preſent 
poſſeſſion (at leaſt in law) to the cogniſee, fo that he needs 
no writ of Bab. fac. ſeiſinam, or other means for execution 
thereof ; for it admits the poſſeſſion of the lands of which 
the fine is levied to yu by the fine, ſo that the cogaiſee 

may enter, and the eſtate is thereby in him, to ſuch uſes 


as are declared in the deed to lead the uſes thereof: but 
if it be not declared by deed to what uſe the fine was 


| adjudged 


there are various kinds; they are either 


| will declare the uſes of the fine. 
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levied, ſuch fine ſhall be to the uſe of the cogniſor tha 
levied the ſame. 2 Inſt. 513. If the cogniſce of 2 f 

levied of lands, pay money unto the cogniſor at 
time of the fine levied, and there is no uſe declared of the 


| fine, the law will conſtrue the fine to the uſe of the cc. 


niſee : and if there be no money paid by the con 
nor any uſe declared, the fine ſhall enure 5 * 
that levied it. Paſcb. 23 Car: B. R. Where a fine i 


levied to the uſe of two perſons in tail, &c. in conſiders 


tion of marriage, though the deed to lead its uſes do the- 
mention any marriage had between them, yet it hath ben 
that the eſtate-tail 1s executed Gefore marring; 
for the fine doth. carry the uſes, Mid hey are perfectes 
by the fine, notwithſtanding the conſideration is perfected 
terwards ; but without a fine, the marriage muſt he 
had, before any uſe could ariſe. 1 Leon. 138. If a feme 
covert alone declares the uſes of a fine intended to be levied 


| by huſband and wife of her land, and the huſband alone 
declares other uſes ; it hath been held that both det. 


tions of uſes are void, and the uſe ſhall follow the owner. 
ſhip of the lands: But in another caſe it way determined 
that the uſes declared by the wife were void; and the uſ 
declared by the huſband, good only againſt himſelf, dur 
the coverture. 2 Rep. 56. If huſband and wife wh 
fine of the lands of the wife, and he alone declares | 
uſes, this ſhall bind the wife, if her diſſent doth not ap- 
pear; becauſe otherwiſe it ſhall be intended that ſhe did 
conſent. bid. 59. Though there be a variance betwee® 
a deed declaring uſes, and the fine levied ; yet if nothing 
appears to the contrary, ſuch fine by conſtruction of lay 
ſhall be to the uſes declared in the deed, and which is 
evidence. thereof : and where a fine varies from a former 
deſcription, it has been held, that a new deed made after 
1 Ld. Raym. 269, 
290. Tis not abſolutely ꝓeceſſary, to inſert the word 
Uſe, in the declaration of uſes of fines ; for any words 
which ſhew the intent of the parties will be ſufficient. 
Ibid, A fine ſur conuzance de droit come ceo, &c. may not 
be levied to any perſon but - one that is party to the writ 
of covenant ; though a vouchee, after he hath entered 
into the warranty to theUemandant, it is ſaid, may cot- 
feſs the action, or levy a fine to the demandant, for hes 
then ſuppoſed to be tenant of the land, though he is nt 
a party to the writ ; and yet a fine levied by the vouchee 
to a ſtranger, is void. No ſingle fine can be with a 
remainder over to another perſon not contained in it: 
But if A. levy a fine to B. Sur conuzance de droit come cen 
and B. by the ſame concord, grants back the land again 
to A. for life, remainder to . the wife of A. for her 
life, remainder to A. and his heirs; this will be a good 
fine. Plowd. 248, 249. 

A fine ſur conuzance de droit tantum, is alſo a fine exect- 
tory, and much of the nature of a fine /ur conceſſt ; it l 
commonly made uſe of 10 paſs a reverfion, and then it 
expreſſed by ſuch fine that the particular eſtate 1s in ano- 
ther, and that the cogniſor willeth that the cogniſee ſhall 
have the reverſion, or that the land ſhall remain 10 
him after the particular eſtate is ſpent : ſometimes it 
uſed by tenant for life, to make a releaſe (in nature of 2 
ſurrender) to him in reverſion, but not by the word Su. 
render; for it is ſaid a particular tenant, as for life, &c. 
cannot ſurrender his term to him in reverſion by fine; 
but he may grant and releaſe to him by fine. Plowd. 268. 
Dyer 216. A fine upon a releaſe, &c. ſhall not be intend- 
ed to be to any other uſe, but to him to whom it is levied 
3 Leon. 61. a "Rs 
A fine ſur conceſſit is where the cogniſor is ſeiſed of : 
lands contained therein, and the cogniſee hath no freeho 
in it, but it paſſeth by the fine: this fine is uſed _ 
away eſtate for life, or years, and it is executory, . 
the cogniſees * —.— or have a writ of Bab. far. ein 
to obtain poſſeſſion ; if the parties to whom the 1 
limited, at the time of levying ſuch fine, be not in pore” 
ſion of the thing granted. . 

A fine ſur done grant & render, is a double fine, 45 
in a manner two fines, i. e. A fine ſur conuzance 4 BE 
come ceo, &c. and a fine ſur conceſſit, both formed into o 
whereby the cogniſee, after a releaſe and a ry HR 
to him by the cogniſor of the lands contained : lands 

doth grant and render back t) the cognitor the . 


* 


„ 


&c. thereby often limiting remainders to perſons that 
| = _ and not named in the writ of covenant. | 
This fine is partly executed and partly executory ; and as 
to the firſt part of it, is altogether of the ſame nature with 


2 


* 


, containing a grant and render back, it is. taken in 
5 bc to be rather a private conveyance or charter between 
party and par), and not as a writ or jud 


ent upon re- 
cord: and this render is . ſometimes of. 


whole eſtate, 


and ſometimes of a particular eſtate, with remainder or 


remainders over; or of the reverſion, and ſometimes with 
reſervations of rent and clauſe of diſtreſs, and grant thereof 
over by the fame fine. 5 Rep. 38. A: B. and C. D. 
levied a fine of lands, and the eogniſee by the ſame fine 
rendered back the land to A. B. in tail, reſerving a rent 
to himſelf, .&c. the rent and reverſion ſhall paſs; tho'. 
in one fine; and it ſhall enure as ſeveral fines. C. Eliz. 
72). It is ſaid, a grant and render of land, cannot be 
immediately in primo gradu to a perſon who is no party to 
the writ; but mediately, or in ſecundo gradu it may. 3 Rep. 
14. Bro. 108. The fine with grant and render, differs 
rom the fine ſur conuzance de droit come ceo, Cc. as that 
uſt be levied of the land in the original; but the gtant 
and render may be of another thing than is expreſſed in 
the original: Tho' to make a grant and render, 
the 


for he cannot render what he hath not. 


3 Rep. 98, 510. 


# gftughes's Abr. 936. A man may not by this fine reſerveto 
himſelf a leſs eſtate by way of remainder, than the fee: and 


the render of a rent (if any be) muſt be to one of the 
parties of the fine, and not to a ſtranger. Dyer 33, 69. 
2 Rep. 39. To make a leaſe for years, Sc. by fine with 
a render; the leſſee muſt acknowledge the land to be the 
right of the leſſor that is ſeiſed thereof, and then ſuch leſſor 
grantsand renders the ſame-back again to the leſſee, for a 
certain number of years, reſerving rent, &c. and this is a 
good fine: but if the leſſor be tenant in tail, then to 
bind him, he and the leſſee are to acknowledge the tene- 
ments the right of A. B. who is to render the ſame fine to 
leſſee for years, the remainder to the leſſor and his heirs, 
Sc. 44 Ed. 3. 45. 2 Leon. 206. A fine and render 
is a conveyance at Common law, and makes the iſor 
on the render back a new purchaſer ; by which, lands, 
ariſing on the part of the mother, may go to the heirs on 
2 of the father, Sc. 1 Salk. 337. 2 Nelf. Abr. 
Having ſhewn how each particular fort of fine operates, 
it may be material to obferve, that a fine may enure to a 
confirmation of a former eſtate, which was defeazable be- 
fore: as, if tenant in tail by bargain and ſale, leaſe and 
releaſe, &c. conveys to B. in fee, and afterwards levies 
a fine to B. and his heirs ; this gives him a baſe fee de- 
ee upon his death without iſſue. Vide 1 Sand. 
261. f 
So a fine may enure by way of extinguiſhment ; 
therefore, if tenant in tail makes a leaſe, or other eſtate, 
to A. and afterwards levies a fine to B. the leaſe, or 
other eſtate, ſhall be indefeazable ; for his right during 
ſuch former eſtate was extinct by the fine. R. Jon. 60. 
2 Co. 680. Vide Eflates. EIS 


As to the parts of a fine. | | 
There are in every fine five parts, viz. I/. An original 
writ, uſually a writ of covenant. 2. The licentia con- 
cordandi, or King's licence, for which the King hatha fine 
called the King's ſilver. 3. The concord itſelf, containing 
the agreement between the parties how the land, &c. ſhall 
pals, being the foundation and ſubſtance of the fine; it be- 
Sins, Et eſt concordia talis, &c. 4. The note of the fine, 
or, abſtract of the original contract. 5. The foot of the 
fine, which includes all, ſetting forth the day, year, and 
Place, and before what juſtices the concord was made, Sc. 
Of this there are indentures made forth in the office, which 
s called the ingroſſing of the fine; and it beginneth thus, 
Hec eſt finalis, concordia facta in curia Domini Regis apud 
eſtm. a die_Paſche in quindecim dies anno, Ec. 2 Inſt. 
911,517. *Tis faid, the concord being the compleat fine, 
it ſhall be adjudged a fine of that term in which the con- 
cord was made, and the writ of covenant returnable. 1 
+ 341. A concord cannot be of any thing but what 


a fine ſur conuzance de drait come ceo ; but as to the ſecond | 


land rendered muſt paſs to the cogniſee by the fine; | 


— ; 
is contained in the writ of covenant : and the note of the 
eſt principale recordum. 3 Leon. 234. 


Il. Of what things a fine may be levied.” 
A fine may be levied of any things whereof a præcipe 
quod reudat lies; as of manors, meſſuages, lands, rents, 
Sc. or of any thing, whereof a præcipe quod faciat lies, 
as cuſtoms, ſervices, &c. or whereof a præcipe quod per- 
mittat, or precipe quod teneat may be brought. 2 Iuſt. 
— | | | 
F As fines may be levied of things in poſſeſſion, fo they 
may be levied of a remainder, or reverſion; or of a right 
in futuro. 3 Rep. go. | 
So now, ſince the Stat. 32 H. 8. 7. it may be levied 
of rectories, vicarages, tythes, penſions, oblations, and all 
eccleſiaſtical inheritances made temporal. Of a chantry, 
Vide Weſt. Symb. J. So it may be of a 9 b. 
Of all ſervices; as, homage, fealty, Sc. Weſt. Symb. 
6. 5. Of acquittal, and of every thing, for which a 
præcipe quad faciat lies. 2 Inſt. 513. So it may be le- 
vied of common of paſture. Vide Weſt. Symb. 6. b. Of 
a corody. Ibid. Of an office; as, of the cuſtody of a 
foreſt: Of a boilary. Of two pools and a fiſhery in the 
water of D. Of an annuity. | . 
Fines may be had of all things in eſſe tempore fins, 
which are inheritable ; but not of things uncertain ; or 
of lands held in tail by the King's letters patent; of land 
reſtrained from ſale by act of parliament, or of lands in 
right of a man's wife, without the wife, Sc. 5 Rep. 225. 
eſt 0 Sea. 25. r 1 ; | | 
And almoſt any kind of contract may be made and ex- 
preſſed by a fine, as by a deed; and therefore it may be ſo 
made that one of the parties fhall have the land, and the 
other a rent out of it; and that one ſhall have it for a 
time, and another for another time ; alſo a leaſe for years, 
or a jointure for a wife, may be made; and a gift in tail, 


by. 1 Rep. 76. 


III. By whom and to whom a fine may be levied. 

The King, and all perſons who may lawfully grant 
by deed, may levy a fine; but not infants, ideots, lu- 
naticks, &c. 7 Rep. 32. Civil corporations, as mayor 
and commonalty, &c. may levy a fine of land belonging 
to their body; but biſhops, deans and chapters, pariſons, 
&c. are reſtrained from levying of fines to bind their 
ſucceſſors. 
may take by contract, may take by fine; though in caſes 


the fine, there goes a writ to the juſtices of C. B. quod 
permittant finem leuari. Lit. 669. Tenant in fee-fimple, 


77. 5 Rep. 124. 8 

A fine by a- man non compos, though it ought not to be 
levied, binds for ever when it is levied: - So a fine by a 
man attainted for treaſon, or felony, binds all but the 
gy 4 Vide Weſt. Symb. 3. a. So a fine by an infant, 
or feme covert without her huſband, binds till it be 
avoided. Vide Comyn's Digeſt. tit. Baron and Feme, (P. 1.) 
— Enfant, (B. 2.) | 8 

But a fine cannot be levied by a corporation aggregate; 
for it cannot act but by attorney, and it cannot make 
conuſance by attorney. So if commiſſioners take a fine 
of — — — the court will roy: an attachment 
againſt them; and upon examination and inſpection, the 
fine ſhall be io 1596 ey) Skin, 24. 5 * 

Lands aſſured for dower, or term of life, or in tail, to 
any woman by means of her hufband, or his anceſtors, 
cannot be conveyed away from her by fine, &c. without 
ber act; but if a woman and her huſband levy a fine of 
her jointure, ſhe is barred of the ſame; tho' if the 
Jointure be made after coverture, when the wife hath an 
election to have her jointure, or dower on the huſband's 


death, it is ſaid this will be no bar of her dower in the 
| : | reſidue 


fine remaining with the Chirographer, it hath been held, 


and a remainder over, may be limited and created there- 


All perſons that may be grantees, or that 


of infants, feme coverts, perſons attainted, aliens, &c. 
who, it is ſaid, may take by fine, before the ingroſſing of 


fee-tail general, or ſpecial, tenant in remainder or rever- 
ſion, may levy a fine of their eſtates; ſo may tenant for 
life, to hold to the cogniſee for life of tenant for life; 
but a perſon who is tenant, or hath an intereſt-only for 
years, cannot levy a fine of his term to another. 3 Rep. 
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reſidue of the land of the huſband. Dyer 358. Leon. 
185. No fine of the huſband alone, of the lands of the 
wife, ſhall hurt her, but that ſhe or her heirs, or ſuch as 
have right, may.avoid it ; but if ſhe joins with him, it 
ſhall bind her and her heirs. Women coverts ouge to 
be cautious in levying fines with their huſbands of their 
own lands, and if a married woman under age levies a 
fine of her lands, ſhe cannot reverſe it during her huſ- 
band's life, nor after his death, if ſhe be of full age when 
he dies; but if the huſband — d v _—_— q - 
may. Dyer 259. Wood's Inſt. 243. married female 
Take PT er alone without her huſband to levy 
a fine; and if ſhe be received, the huſband may avoid the 
fine by entry ; but if he do not, it is good to bar her and 
her heirs, except ſhe be an infant at the time of the fine 
levied: the huſband and wife together may diſpoſe of her 
land, &c. 12 Rep. 122. If baron and feme levy a fine, 
the feme within age, ſhe may be brought into court by 
habeas corpus; and if it be found by inſpection, that ſhe 
is under age, it hath been 1 984 where the baron and 
feme brought a writ of -error that as to both, quod finis 
revocetur. 1 Leon. 116, 117. 128 | 

Huſband and wife, tenants in ſpecial tail, the huſband ' 
only levies a fine, this bars the iſſue in tail; but it re- 
mains in right to the wife as to herſelf, and to all the 
eſtates and remainders depending upon it, and all the 
conſequences of benefit to herſelf and others, fo long as 
| ſhe lives, as if the fine had not been levied. Hob. 25), 
259. If a huſband make a feoffment of the wife's land, 
upon condition, which is broken, and the feoffee levies 
a fine, and the huſband and wife die having iſſue, and 
five years pals; the heir is-barred to enter as heir to the 
father upon the condition, but he ſhall have five years 
after the death of his father, as heir to his mother. 
Pload. 367. If a woman with her ſecond huſband ac- 
knowledge a fine, it ſhall not bind her; though if ſhe 
levies . with her right huſband by a wrong Chriſtian 
name, ſhe is bound by efoppel during her life, and the 
tenant may plead: See 1 A. pl. 11. Brook 111. When 
the huſband and wife join in a fine of the wife's lands, 
all the eſtate paſſeth from her, and he is joined only for 
conformity; fo that if the fine levied by huſband and wife 
in ſuch a caſe be reverſed, ſhe ſhall have reſtitution. 2 
Rep. 157. A huſband and his wife covenanted to levy a 
fine 1 the lands of the wife, to the uſe of the heirs of the 
body of the huſband on the wife, remainder to the huſband 
in fee; both dying without iſſue; it was held that the 
heir of the wife had the title, becauſe the limitation to the 
heirs of the body of the huſband was merely void, there 
being no precedent eftate of freehold for life, &c. to 
ſupport it as a remainder. 2 Salk. 675. 4 Mod. 


252. 

"tf a widow having an eſtate in dower accept of a fine, 
and by the ſame fine render back the land' for-100 years, 
Sc. this is a forfeiture of ber efltate within the Stat. 11 
H. J. 20. by which ſtatute ſhe may not make a greater 
eſtate than for her own life; if ſhe do, it is a preſent 
forfeiture. 2 Oo. 689. If tenant for life grants a 
greater eſtate by fine than for his own life, it 1s a for- 
feiture: and if there be tenant for life, and remainder 
for life, and the tenant for life levy a fine to him in re- 
mainder and his heirs, both their eftates are forfeited ; the 
tenant for life by levying the fine, and the remainder- 
man for life by —_— it. 2 Lev. 209. Where a fine 
is levied by tenant for life, for a greater eſtate, the fine 
may be good; but it is a forfeiture of the eſtate of tenant 
for life, whereof he in remainder, &c. may take preſent 
advantage and enter : and when a perſon enters for a for- 
feiture, all eſtates are avoided. Dyer 111. Tho' if ſuch 
a tenant for life levy a fine ſur grant & releaſe to the 
cogniſee for the life of tenant for life; or by fine grant 
a rent out of the land for a longer time, the fine is good, 
and there will be no forfeiture of the eſtate of tenant for 
life: fo likewiſe if a fine be levied of lands by tenant for 


life to a ſtranger, who thereby acknowledges all his right | 


to be in the tenant for life, and releaſes to him and his' 
heirs. 27 Ed. 1. 1. 44 Ed. 3. 36. 

If there be tenant in tail upon condition not to alien, 
or diſcontinue the lands, Sc. if he doth, the donor to 


| forfeiture of the eſtate. 


124. 2 Inſt. 48 3. Bro. tit. Fines, 15. ©. 


re-enter, and his iſſue levy a fine of the land; this is a 
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1 Leon. 292. An eſtate being 
ſettled on huſband and wife for life, remainder to firſt 


and other ſons in tail, with remainders over; after the 


birth of their eldeſt ſon, they by releaſe and fine, mort- 
gaged the lands: on a bill exhibited againſt the fon to re- 
deem, c. he pleaded the marriage ſettlement of his fa- 
ther and mother, whereby they were but tenants for life, 
and that this fine was a forfeiture of their eſtate; and ſo 
it was adjudged,” Preced. Chanc- 591. But it is ſaid where 
a wife by ſettlement has only a truſt for life, if ſhe joins 
with her huſband in a mortgage ih fee and fine of the 
lands; this truſt is not forfened, as it would be in caſe of 
1 Heere Williams 147. 


a legal eſtate. 
s to femes covert, the books which ſay, that a fine 


ſhall not bind a woman under coverture unleſs ſhe be 
examined, muſt not be underſtood as if it were in her 
power to reverſe the fine for want of her examination, 


but they are to be underſtood in this ſenſe, that the judge 


ought not to receive a fine from a feme covert without 
examining her, leſt it ſhould not proceed from her own 
freedom and choice; but if ſuch a fine be once admitted, 
and recorded without any examination, tho' the judge has 
omitted a very neceſſary part of his duty, yet the fi 

ſhall ſtand, and neither the feme nor her heirs ſhall be 
admitted 10 aver that ſhe was not examined; for thy 
were to leſſen the credit of the judgment of the courts of 


juſtice, which is the bigle evidence of the law. 2 New 


Abr. 527. 


As to fines levied by an infant, tho' ſtrictly ſpeaking * 


all contracts made by infants are in their own nature void, 
becauſe a contract is an att of the underſtanding, which, 
during their infancy, they are preſumed to want; yet civil 
ſocieties have fo far ſupplied that defect, and taken care 
of them, as to allow them to contract for their benefit 
and advantage, with power to recede from and vacate it 
when it may prove prejudicial to them ; now the method 
to ſet aſide ſuch a contract muſt be by matter of equal 
notoriety with the manner in which it was made; and 
therefore if an infant levies a fine, which is no more than 
his own agreement recorded as the judgment of the 
court, he muſt reverſe it by writ of error, and this muſt 
be brought during his minority, that the court of B. R. 
may by inſpection determine the age of the infant; but 
the judges by adj uncio may in ſuch caſes inform them- 
ſelves by witneſles, church-books, Sc. 2 New Abr. 526. 
Co. Lit. 380. 5. Moor 76. 2 Rol. Abr. 15. Bro. tit 
Error. Bro. tit. Fines, 74, 79. 2 Vit. 482. 2 Bull. 
320. 12 G. 122. 

Wich regard to ideots and Junaticks, it is neceſlary to 
diſtinguiſh between their acts done in pars, and thoſe ſo- 
lemnly acknowledged on record; tho the law is clear, 
that in neither caſe are they admitted to diſable them- 


| ſelves, for the inſecurity that may ariſe in contracts from 


counterfeit madneſs and folly, but their heirs and execu- 
tors may avoid ſuch acts in pars by pleading the diſability; 
becauſe if they can prove it, it muſt be preſumed real 
ſince nobody can be thought to counterfeit it, when he 
can expect no benefit from it himſelf. 4 Co. 124. © 
Lit. 24. Bro. tit. Fut, 62. Co. Eliz. 398, 622. J. 
N. B. 202. 

But neither the lunatick himſelf, nor his heir, can va. 
cate any act of his done in a court of record; a 
therefore if a perſon non compos acknowledges a fine, !l 
ſhall ſtand againſt him and his heirs ; for tho the judge 
ought not to admit of a fine from a man under 
ability, yet when it is once received, it ſhall never be 
reverſed, becauſe the record and judgment of the coul 
being the higheſt evidence in the law, preſumes the co 
nuſor, at that time, capable of contracting; and were! 
fore the credit of it is not to be conteſted, nor the 0 
avoided by any averment againſt the truth - 7% g ö 

24). 


. Before whom, and in what manner, a fine ma b, 
veed. | | | A 
Fines are now levied in the court of Common Pl 

Weſtminſter, on account of the ſalemnity thereof, o 

by the Star. 18 Ed. 1. ft. 4. before which ran, f 
were ſometimes levied in theExchequer, in the Coun); | 
Courts Baron, Sc. They may be acknowledged the 
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Chief Tuſtice of the Common Pleas, as well in, as 
he LE ; ar two of the juſtices of the ſame court, 
have power to take them in open court: alſo juſtices of 
aſſiſe may do it by the general words of their patent or 
commiſſion ; but they do not uſually certify them with- 
out a ſpecial writ of dedimus poteftatem. - 2 Inft. 512. 
Dyer 224. The King by patent or commiſſion, with a 
nn obftante ; may give power to A. and B. juſtices of aſſiſe 
in a circuit, when A. is not a judge of either of the 
benches, only a ferjeant at law, &c. to take the cogni- 
fance of all fines conjunctim & /eparatim ; and upon ſuch 
a commiſſion, the cogniſance of a fine taken 1 25 will 
be good, without any dedimus poteſtatem ſued out before, or 
after it. Fenk. Cent. 277 N 
Fines are alſo taken by commiſſioners in the country, 
impowered by dedimus potefiatem ; the writ of dedimus doth 
ſurmiſe, that the parties who are to acknowledge the fine 
are not able to travel to Y/eftminfter for the doing thereof : 
theſe commiſſions, general and ſpecial, iſſue out of the 
Chancery. By the Common law all fines were levied in 
court; but the Stat. 15 Ed. 2. ft. de fin. allows the 
dedimus poteflatem to commiſſioners, who may be puniſhed 
for abuſes, and the fines taken before them {et afide: 
and it is ſaid an information may be brought by him in 
reverſion againſt commiſſioners, who take the caption of a 
fine, where a married woman, &c. is an infant. 3 Lev. 
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6. 
5 In the levying of fines in court, a pleader ſhall ſay, Sir 
juſtice conge d accorder, &c. i. e. he deſires leave to accord 
or agree: and when the ſum for the King's fine is agreed, 
after proclamation and crying the peace, the pleader ſhall 
repeat the ſubſtance of fine, &c. Stat. de Finibus, 
18 Ed. 1. ft. 4. 

Toochin, 0 form of fines, it is to be conſidered upon 
what writ, or action the concord is to be made: and there 
muſt firſt paſs a pair of indentures between the cognifor 
and cogniſee, _— the cognifor covenants to pals a 
fine to the cogniſee of ſuch things, by a time limited; and 
theſe indentures preceding the fine, are ſaid to lead the uſes 
of the fine: but by the Stat. 4 Ann. c. 16. the uſes of a 
fine, &c. may be declared after the fine levied, and be 
good in law. Upon this the writ of covenant is brought 
by the cogniſee againſt the cogniſor, who then yields to paſs 
the fine before the judge ; and fo the acknowledgement 
being recorded, the cogniſor and his heirs are preſently 
concluded, and all ſtrangers (not excepted) after five 

ears paſt ; and if the writ, whereon the fine is grounded, 
be not a writ of covenant, which is uſual, but of warrantia 
charte, or a writ of right, or of cuſtoms and ſervices, &c. 
then the writ is to be ferved upon the party that is to ac- 
knowledge the fine; and he appearing doth it accordingly. 
-— Weſt. fet. 23. er 179. 

Buy ſtatute a final concord cannot be levied in the King's 
court, without original writ, Ke. And when a fine is 
paſſed, it is to be in the preſence of the parties, who 
are to be of full age, good memory, &c. And if a feme 
covert be one, ſhe is to be privately examined if ſhe con- 
ſent freely ; for if ſhe doth not, the fine cannot be levied. 
Stat. 18. Ed. 1. ſt. 4. A fine after the ingtoſſing is to 
be openly read and proclaimed in the court of C. B. and a 
tranſcript to be ſent to the juſtices of aſſiſe, and another to 
the juſtices of the peace of the county where the land lieth, 
to be openly proclarmed there; which being certified, con- 
cludes all perſons ; feme coverts, perſons under age, in 
priſon, &c. excepted; if they lay no claim by way of 
action or entry in five years: perſons out of the land, or 
nn ſane memorie, &. have that time after their impet- 

fections are removed, 1. R. 3. c. 3. 4 H. J. c. 24. 
And by ſubſequent acts, fines after ingtoſſing ate to be 
proclaimed in court the ſame term, and the thtee next 
terms, formerly four ſeveral days in each term; but of 

late only once in the term where ingroſſed, and once in 
each of the ſucceeding terms. 4 H. J. c. 24. 31 Elz. 

2. The day and year of acknowledging a fue, and 

varrant of attorney for the ſuffering a recovery, are to be 

certified with the concord : and an office hath been erected 

* oo habe of writs N nes, oe the fees whereof 

imited and appointed; likewiſe the Chiropr the 

firſt day of every term is to fix in the court 7 a 


wv 


IRS NN = DF = 7" RH AO. oF P 


* 


FN 
table containing the fines paſſed in the term before in 
every county, &c. by 23 Eli. c. 3. 


V. bo may be barred by a fine, and who not. 

The ſtatutes of 4 H. 7 c. 24. and 32 H. 8. c. 36. 
declare the force of fines how far they bar and take away 
the entry or action of parties, privies and ſtrangers, hav- 
ing right: privies in blood, as heirs of the cogniſor, are 
barred preſently by a fine; but ſtrangers to the fine, ſuch 
as are not patties nor privies, have five years to enter and 
claim their rights. &c. Plowd. 367, 375. O. Lit. 372. 
See 4 Ann. c. 16. Feme coverts have five years after the 
death of their huſbands, to avoid the fine of the hufband 
of the wife's lands; and alſo to claim their dower ; and if 
they do not make their claim in that time by action or 
entry, they are barred by ſtatute. Dyer 72. 2 Nep. g q 
An infant ſhall have five years after he comes of age, a 
though he was in his mother's womb at the time of the 
fine levied. Plowd 359. And an infant is allowed time, 
during his minority, to reverſe his own fine and prevent the 
bar ; and if not reverſed during that time, their fines will 
be good. Af. pl. 53. Strangers out of the realm at the 
time of the tine levied, ſhall have five years after their re- 
turn to prevent the bar; and fo if they were in England 
when the fine was levied, and within five years are fent in 
the King's ſervice by his commandment. Plowd. 366. 
A perſon in Scotland or Ireland ſhall be faid to be out of 
the realm. 4 H. 7. c. 24. Madmen, &c. ſhall have five 
2 after the cure of their maladies, and tho the infirmity 

appen after the fine levied, if before the laſt proclamation. 
Plowd. 367. Dyer. 3. And they who have divers defects 
have five years after the laſt infirmity removed; but if 
the impediments are once wholly gone, and afterwards the 
party relapſes into the likeagain, the five years ſhall begin 
immediately after the firſt removal; and if the party dies, 
his heir ſhall not have a new five years, d. 375. 
Dyer. 2 3 3. | i 
If a feme covert dies during the coverture, being no 
party to the fine, &c. or if an infant being party to the 
fine, and having preſent right, dies in his infancy: if a 
perſon beyond ſea when the fine was levied, never re- 
turn, &c. a perſon in priſon dies whilſt therein: or if one 
non compos, &c. dies ſuch, in all theſe caſes, their heirs 
are not limited to any time. 2 /t. 519, 520. Five 
years are given after a remainder falls ; and five years af- 
ter the forfeiture of tenant for life. Plowd. 374. And 
he that hath two titles, ſhall have two five years to make 
his claim. Jen. Ca. 45. A future intereſt, of another 
perſon, cannot be — by fine and non- claim, until five 
years after it happens; as in caſe of a remainder or rever- 
hon. 2 Rep. 93. Raym. 151. And where there is no 
preſent nor future right in land, &c. only a poſſibility at 
the time of levying the fine, a perfon may enter and 
claim when he pleates. 10 Rep. 49. Alſo when there is 
only right to a rent, &c. iſſuing out of lands, and not the 
land in the fine, the perſons that have it are not barred at 
all. 5 Rep. 124. 

No fine bars any eftate in poſſeſſion or reverſion, which 
is not deveſted, or put to a right. 9 Rep. 106. He that 
at the time of a fine levied had not any title to enter, 
ſhall not be immediately barred by the fine: but this is 
in cafe of an intereft not turned to a right, where a man 
is not bound to claim; and not in the caſe of tenant in 
tail, barring his iſſue, 32 H. 8. c. 36. WIR 

When an eſtate is put to a right, and there comes a fine 
and non-claim, it is a perpetual bar. Carter. 82, 162. 
A fine, grant and render was levied, and a ſcire facias 
brought and judgment given, and alſo writ of ſeiſin 
awarded, but not executed, and afterWhtds a ſecond fine 
was levied and executed, and five years paſſed ; it was 
the opinion of the court that the ſecond fine batted the 
firſt. March's Rep. 194. 2 Nelſ. Abr. 864. 

If a man, attainted of treaſon or felony, levy 4 
fine of his land, this, as to the King, and lord of 
whom the land is held, is void, and no bar to their diſ- 
advantage and title of forfeiture : but as to all others 
it is a good bar. 2 Shep. Abr. 241. One levied a fine, 
and then was. outlawed for treaſon and died ; the heir 
reverſed the outlawry, and it was held the wife ſhould 
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have her dower, if ſhe bring her action within five years. 
Moor, c. 816. A fine is levied by leſſee for life, Sc. 
who continues the poſſeſſion, and pays the rent; it ſhall 
not bind the leſſor, who ſhall have five years claim after 
the determination of the leſſee's eſtate, &c. 3 Rep. ), 
78. If one doth levy a fine of my land, while I am 
in poſſeſſion, this will not hurt me; nor where a ſtranger 
levies a fine of my lands let to a tenant, if the tenant 
pays me his rent duly: And if there is tenant in tail, or 
for life, remainder in tail, &c. And the firſt tenant in 
tail, or for life, bargains and ſells the land by deed in- 
rolled, and levies a fine to the bargainee, the remainders 
are not bound; for the law adjudges them always in poſſeſ- 
fron. 9 Rep. 106. 

Leſſees who pretend title to the inheritance of the lands 
cannot by fine bar the inheritance. 3 Rep. 77. But if a 
leaſe is made for years, and the leſſor before entry of the 
leſſee levies a fine with proclamations, and the leſſee 
doth not make his claim within five years, the leſſee is 
barred, and no relief can be had for him ; for tho' 
the leſſee for years cannot levy a fine, yet he ſhall be 
barred by a fine levyed by the tenant of the land, &c. 
5 Rep. 124. If a perſon hath a remainder depending 
on an eſtate for years, and the termor is diſſeiſed, and 
a fine is levied and five years paſs, &c. the termor and 
reverſioner are barred: becauſe the termor might preſently 
have entered, and he in remainder had an aſſiſe. Ye. 
Sea. 183. In caſe a perſon enters upon, and puts out a 
copyholder, and the diſſeiſor doth levy a fine of the lands, 
if the copyholder ſuffer five years to paſs after the diſſeiſin 
and fine, without making any claim, the intereſt of the 
copyholder and his lord are hereby barred for ever : And 
if a copyholder makes a feoffment in fee upon good con- 
ſideration, and the feoffee levies a fine with proclama- 
tions, and five years pals, the lord is barred ; but if a 
copyholder himſelf levies a fine, and five years do pals, 
the lord is not barred, for the copyholder not having a 
freehold, the fine will be void. Woods Inft. 247, 248. 

A fine of ceſtui que truſt ſhall bar and transfer a truſt, 
as it ſhould an eſtate at law, if it were on a good conſide- 
ration. Chan. Rep. 49. And fines of _ que uſe are 
as good as if levied of immediate poſſeſſions, &c. 1 R. 
3. c. 2. 2 Nelſ. Abr. 860. 

Intereſts in eſtates which may be barred by fine, are 
either intereſts by Common law, or by cuſtom ; as copy- 
holds, &c. And if I have a fee-ſimple, and am diſſeiſed, 
and the diſſeiſor levies a fine with proclamations, and I 
do not claim within five years after, and my heirs (al- 
lowance being made for impediments) are barred for 
ever. Plowd. 353. 3 Rep. 79. If a man purchaſe 
lands of another in fee, and after finding his title 
to be bad, and that a ſtranger hath right to the land, 
levies a fine thereof with intent to bar him ; and he 
ſuffers five years to paſs without claim, &c. he is 
barred of his right for ever: And in theſe caſes none 


ſhall be relieved in equity. 3 Rep. Dog. & Stud. 83, 


155. 
A fine with proclamations levied by perſons of lands 


intailed to them or their. anceſtors, &c. is a good bar | 


inſt their heirs, claiming only by ſuch intail. 32 
. 8. c. 36. Where the anceſtor is barred by the fine, 
there for the moſt part the heir is barred alſo. g Rep. 
105. Altho' the iſſue in tail be within age, out of 
the realm, &c. when a fine is had and the proclama- 
tions paſſed ; the eſtate tail ſhall be barred. 3 Rep. 84. 
If the eſtate, paſſed by the fine, be afterwards (before 
all the proclamations had) avoided, it is ſaid the iſſue 
in tail are barred by it. 3 Rep. 91. The tenant in 
tail, to him and ghe heirs male of his body, hath three 
ſons, the ſecond levies a fine in the life of the father, and 
the father dies; here the eldeſt is not barred. But if the 
elder die without iſſue, living the ſecond, it is a bar 
to the third. Hob. 333. TJenk. Cent. 96. Tenant in 
tail diſcontinues ; the diſcontinuee levies a fine with pro- 
clamation, and five years paſs without claim in the life 
of tenant in tail: In this caſe the iſſue may have a 
formedon, and ſhall not be barred ; for his father could 
not claim, Tis otherwiſe where he is diſſeiſed, and the 
diſſeiſor levies ſuch fine; there the tenant in tail ma 
claim, &c. Jenk. Cent. 192. 


Clear title, poſſeſſion 
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A tenant for life, and he that is next in remainge; 
in tail join in a fine, it is a good bar to the iſſue in tail 
for ever, ſo long as that eſtate-tail ſnall continue. 10 
Rep, 96. But tho' a fine bars the efate-tail and the 
iſſue in tail, yet it doth not remainders or reverfions , tho 
recoveries bar them all. x 

And if one makes his title as heir by another, and nor 
by him that levied the fine, he is not barred. 1 Co.; 
Alſo he that is privy in blood only, and not in eftate, is wy 
within the ſtatutes to be barred by a fine: As if lands 
are given to a man and the heirs female of his body, ang 
he hath a ſon and a daughter, and the fon levies a fine 
and dies without iſſue, this is no bar to the daughter; for 
notwithſtanding ſhe be heir to his blood, yet ſhe is not 
heir to the eſtate, nor need make her conveyance to it b 
him; but if her father had levied the fine, it would have 
been otherwiſe. Trin. 21 Jac. | 

A fine, &c. cannot deſtroy an executory eſtate, which 
depends upon contingencies, as it is uncertain whether 
there will ever be an eſtate in being for the fine to wh 
upon; but a fine and recovery will bar an eſtate in re. 
mainder, as that is an eſtate veſted. 1 Lill. Ar. 61), 
Eſtates by flatute merchant, ſtatute ſtaple, and egi, 
may be barred, if a fine is levied, and thoſe that have 
right ſuffer five years to paſs without claim, &c. ; 
Kep. 124. If a fine be levied of lands in ancient demeſne, 
it doth not bar by the ſtatute of non-claim. Lut. 581. 
As deans, biſhops, parſons, &c. are prohibited by ſta- 
tutes to levy fines, and may not have a writ of right; they 
are not barred by five years non-claim, and their nor- 
claim will not prejudice their ſucceſſors. Plowd. 238, 375. 
If a corporation which hath an abſolute eſtate, ſo as to 
maintain a writ of right, is diſſeiſed of land, and a fine 
is levied by the difſeitor ; if they claim not in five years 
they are barred : but in ſuch caſe it is ſaid, that every ſuc- 
ceſlor,being head of the corporation, may have a new five 
years to make their claim. Plowd. 537. 

By the ancient Common law, he that had right was o 
make his claim, c. within a year and a day of lle 
fine levied and the execution thereof, or he was barred 
for ever : But this bar is now gone; and if a fine without 
proclamations according to the Common law be now be 
vied, he that hath right may make his claim or entry, 
&c. at any time to prevent the bar. 1 Iiſt. 254, 262. 
By ſtatute, a claim or entry to avoid the bar of a fines 
to be made in five years: And no claim or entry hl 
avoid any fine with proclamations, unleſs an action be 
commenced within one year after ſuch entry, and pie 
ſecuted with effect. 1 R. 3. c. 7. 4 Ann. c. 16. 
| Where a fine may be a bar as to ſome lands, and not 
as to other lands. See F. N. B. 98. A fine vas k. 
vied, and five years paſſed without bringing a writ of 
error; and it was held a good bar within the Stat. 4 f. 
7. c. 14. Cro. Jac. 333. But it has been adjudged that 
where five years pals, that ſhall not hinder, where the 
fine is erroneous, 2 Nelſ. Abr. 838. 


VI. How fines may be reverſed. 

Fines may be reverſed for error, ſo as the writ of er 
be brought in twenty years, Sc. and not afterwards, . 
Stat. 10 C 11 l. 3. c. 14. 

As to the erroneous fines, and the manner of reverlity 
them, it muſt be obſerved in the firſt place, that no pet. 
ſon can bring a writ of error to reverſe a fine, or an) judꝶ 
ment, that is not intitled to «the land, Sc. of which the 
fine was levied, for the courts of law will not turn 9 
the preſent tenant, unleſs the demandant can make out i 

always carrying with it the pri 
tion of a good title till the right owner appears; belde 
whexe the plaintiff in the writ of error can't make e 
a title, he can receive no damage by the fine, which! 
writ of Error always ſuppoſes to be done, tho it fo 
be erroneous; and therefore it is no leſs than trifling . 
the courts of juſtice, to ſeek relief when he can t make 
pear he has received any injury. 1 Roll. Abr. 747. Dy 
90. 3 Lev. 36. hey 

Bur if there be ſeveral parties to an erroneous fine, u 
ſhall all join with the party that is to enjoy the | 
they themſelves can have nothing. 1 Fall Abr. 147 
Dyer 89. Another 
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Anocher- rule to be obſerved is, that nothing can be | 


aſſigned for error that contradicts the record; for the re- 
cords of the courts of juſtice, being things of the greateſt 
credit, can't be queſtioned but by matters of equal noto- 
riety with themſelves; wherefore tho' the matter aſſigned 
for error ſhould be proved by witneſſes of the beſt credit, 
yet the judges would not it it. 1 Roll. Abr. 757. 

Hence it is, that in a writ of error to reverſe a 
fine, the plaintiff can't aſſign that the conuſor died be- 
fore the tee of the dedimus poteſtatem, becauſe that con- 
tradicts the record of the conuſance taken by the com- 
miſſioners, which evidently ſhews, that the conuſor was 
then alive, becauſe they took his conuſance after they 
were armed with the commiſſion and the dedimus iſſued. 
Dyer 89. b. 1 Roll. Abr. 151. Co. Eliz. 469. 

But the plaintiff in error may ſay, that after the co- 
nuſance taken, and before the certificate thereof returned, 
the conuſor died; becauſe this is conſiſtent with the re- 
cord. 1 Roll. Abr. 757). 

If a leſſee for years, or a diſſeiſſee, or one that hath 
right only to a reverſion or remainder, levy a fine to a 
ſtranger that hath nothing in the land, this fine will be 
void or voidable as to the ſtranger ; and he that hath 
cauſe to except againſt it, may ſhew that the freehold and 
ſeifin was in another at the time of the fine levied, and 
that partes finis mbil habuerunt tempore levationis finis, 
and by this avoid the fine: and yet a diſſeiſor, who hath 
a fee · ſimple by wrong in him, may levy a fine to a ſtran- 
ger that bath nothing in the land, like unto one that is 
rightfully ſeiſed of land in fee, &c. and it will be a good 
fine. Plowd. 353. Rep. 87. If the cogniſor of a 
fine hath nothing in the land paſſed, at the time of the 
fine levied, the fine may be avoided : But where the cog- 
niſor or cogniſee is ſeiſed of an eſtate of freehold, whether 
by right, or by wrong, the fine will be a good fine in point 
of eſtate. 41 E. 3. c. 14. 22 Hen. 6. c. 43. 

Fines are not reverſible for raſure, interlineation, miſ- 
entry, &c. or any want of form ; but it is otherwiſe if 
of ſubſtance. 23 Eliz. c. 3. A fine ſhall not be re- 
verſed for ſmall variance, which will not hurt it ; nor is 
there occaſion for a preciſe form in a render upon a fine, 
becauſe it is only an amicable aſſurance upon record. 5 
Rep. 38. If a fine be levied of lands ina wrong pariſh, 
tho' the pariſh in which they lie be not named, it will be 
a good fine, and not erroneous, being an amicable aſ- 
ſurance : And a fine of a cloſe may be levied by a lieu 
conus in a town, without mentioning the town, vill. Se. 
Godb. 440. 2 Cro. 574. 2 Mod. 47. If there be want 


of an original, or not writs of covenant for lands in every | 


county; or if there is any notorious error, in the ſuing 
out a fine, or any fraud or deceit, &c. writ of error may 
be had to make void the fine. 1 Ia. 9. 1 Oo. 469. 
So if either of the parties dies before finiſhed, &c. And 
if the cogniſor of a fine die before the return of the writ 
of covenant, (tho' after the caption of the fine) it is 
ſaid it may be reverſed. 3 Salk. 168. F the King's fil- 
ver 1s paid, before death of cogniſor, the fine may be fi- 
40 and good. See ſeveral caſes towards the end of Ibis 
1fion. 

A writ of error may be brought in B. R. to reverſe a 
fine levied in C B. and the tranſcript only, not the very 
record of the fine, is removed in theſe caſes : But if the 
court of B. R. adjudge it erroneous ; then a certiorari goes 
* to the chirographer to certify the fine itſelf, and when 
it comes up it is cancelled. 1 Salk. 241. And where on 
a Writ of error in B. R. to reverſe a fine in C. B. the 
fine was affirmed ; a writ of error coram vobis refiden. 
hath been allowed to lie. Bid. 357. The court of B. 
R. will not reverſe a fine without a ſci. fac. returned 
againſt the tertenant, becauſe the cognilees are but no- 
minal perſons. hid. 339. A fine may be ſet aſide, by 
pleading that neither of the parties had any thing in the 
eſtate, at the time of levying the fine, &c. But thoſe 
that are privy to the perſon that levied the fine, are eſtop- 
ped to plead this plea. 3 Rep. 88. In pleading a fine 
or recovery to uſes, the deeds need not be ſet forth; 
but the pleader is to ſay, that the fine, &c was levied 
79 ſuch uſes, and produce the deeds in evidence to prove 
tne uſes. 8 W. 3. B. R. 
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Fines may be avoided where they are obtained by fraud, 
covin or diſceit, tho' there be no error in the proceſs; 
and that may be done either by writ of diſceit or aver- 
ment, ſetting forth the fraud or covin. Oo. Eliz. 471. 

Thus if a fine be levied of land in ancient demelne, 
the lord ſhall have a writ of diſceit againſt the conuſor 
and the tenant, and by that avoid the fine: F. N. B: 
98. a. Moor. 6. 

If a fine be levied to ſecret uſes to deceive a purchaſer, 
and the conuſee pleads the fine in bar, the purchaſer may 
aver the fraud in avoidance of the fine, by 27 Eliz. cap. 
4. and ſuch averment is not contrary. to the record, be- 
cauſe it admits the fine, but ſets it aſide for the covin and 
fraud in obtaining it. 3 Co. 8. 4. Plowd. 49. 4. 

So if a fine be levied upon an uſurious contract, it 
may be avoided by averment, by 13 El. cap. 8. becauſe 
ſuck fine being levied for ends the law has prohibited, 
the law will not encourage any evaſion out of the act, 
nor ſuffer ſuch uſurious contracts to be ſupported by the 
ſolemn acts of the courts of juſtice againſt the intention 
of the act. 3 Cs. 80. | 

A fraudulent obtaining of a fine, or irregularity there- 
in, cannot be relieved againſt in Chancery ; but muſt be 
in the court where levied, though the officers may be exa- 
mined and puniſhed, if they did it criminaliter. Preeed. 
Canc. 150. And where one was perſonated on levying a 
fine, it was not ſet aſide in equity, but a reconveyance 
ordered of the land. Mid. 151. 

If a feme ſole marries after the dedimus poteſtatem to 
take her fine, &c. the fine ſhall nevertheleſs be paſſed 
as her fine. Dyer 246. 

And if either of the parties iſors die after the 
King's ſilver is entered, the fine ſhall be finiſhed, and be 
good. 1 Oo. 469. 

A record of a fine may be amended, (if the King's 
ſilver is paid) where it is the miſpriſion of the clerk. 5 
Rep. 43. A fine is perfect, when the King's filver is 
paid thereon, 1 And. 229. | 

Tho' one concord will ſerve for lands that lie in di- 
vers counties; yet there muſt be ſeveral writs of cove- 
nant. 3 Lit. 21. Dyer 229. A concord of a fine may 
have an exception of part of the things mentioned there- 
in: And if more acres are named. a man hath in 
the place, or are intended to be paſſed; no more ſhall 
paſs by the fine than is agreed upon. 1 Leon. 81. 3 Bulf. 
317, 318. A fine as well as a deed may be covinous, 
and avoidable for this ; where it is ſuffered by fraud to de- 
ceive a purchaſer, or creditor, &c. 3 Rep. 80. 16 H. 7. c. 5. 

Fines levied before the juſtices in Wales; or in the 
counties Palatine of Chefter, Durham, &c. have the ſame 
effect as fines levied before the juſtices of C B. 

& 35 H.8.c. 22. 27 H. 8. c. 19. 2 & 3 Ed. 6. c. 28. 
5 El. c. 27. &c. See Recovery. See alſo Com. Dy 
3. Hetit. Fine. 2 J. New Abr. 520 to 554. Black 
Com. 2. V. 118, 348, 352-3, Sc. 3 V. 156. 4 J. 419, 
422, and for Forms, 2 VJ. Appendix, xiv. 

Sometimes a ſum of money paid for the income of 
lands, &c, let by leaſe, is called fine, Fine alfo 
ſignifies an amends, or puniſhment for an offence com- 
mitted; in which caſe a man is ſaid facere finem de 
tranſgreſſione cum rege, Sc. See Poſt fines for offences. In 
all caſes it is a final concluſion or end of differences, 

FINE ADNULLANDOLEVATO TENEMENTO 
QUOD FUIT DE ANTIQUO DOMINICO, Is a writ 
directed to the juſtices of C. B. for diſannulling a fine le- 
vied of lands in ancient demeſne, to the prejudice of the 
lord. Reg. Orig. 15. | | 

FINES FOR ALIENIATIONS, Were fines paid to 
the King by his tenant in chief, for licence to alien their 
lands according to the Stat. 1 Ed. 3.6. 12. But theſe are 
taken away by the Stat. 12 Car. 2. c. 24. 

FINES for OFFENCES, Fine, in this ſenſe, is amends, 
pecuniary puniſhment, or recompence for an offence com- 
mitted againſt the King and his laws, or againſt the lord 
of a manor ; in which caſe a man is ſaid finem facere de 
tranſgreſſione cum rege, &c. Reg. Jud. f. 25. a. Cowell. 
It ſeems that originally all puniſhments were corporal ; 
but that after the uſe of money, when the profits of the 
| | Courts 
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- courts aroſe from the money paid out of the civil cauſes, | dangerous wound given, whether with or without malice, 


and the fines and confiſcations in criminal ones, the com- 
mutation of puniſhments was allowed of, and the corpo- 
ral puniſhment, which was only in terrorem, changed into 
the pecuniary, whereby they found their own advantage. 
This begat the diſtinction between the greater and the 
leſſer offences; for in the crimina majora there was at lea 


upon the leſſer offences there was only an amercement, 
which was affeered, and for which a diſtringas, or action 
of debt only lay. 2 New Abr. 502. 

Under this head is to be conſidered, 


I. Who may fine and amerce, and for what. 
II. How fines, &c. may be mitigated and aggravated , as 
alſo how they may be recovered, and to whom they are 
able. 


Pay 
III. I but perſons are exempt from being fined. 
I. Who may fine and amerce, and for what. 
Where a ſtatute impoſes a fine at the will and pleaſure 
of the King, that is intended of his judges, who are to 
impoſe the fine. 4 ff. 51. Courts of record only can 


fine and impriſon a perſon, (except as aftermentioned :) | 


And ſuch acourt may fine a man for an offence commit- 
ted in court in their view, or by confeſſion of the party re- 
corded in court. 1 Lill. Abr. 62 1. A man ſhall be fined and 
impriſoned for all contempts done to any court of record 
againſt the commandment of the King's writs, Sc. 9 
Rep. 60. If aperſon is arreſted coming to the courts of 
juſtice to anſwer a writ, the offender doing it ſhall be 
fined for the contempt : But there has been a difference 
made where it is done by the plaintiff in the writ, and a 
ſtranger, who it is ſaid ſhall not be fined. 
t Danv. 469. If an officer of the court neglects his 
duty, and gives not due attendance; a clerk of the peace 
doth not draw an indictment well in matter of form, or 
return thereof, upon a certiorari to remove the indict- 
ment into B. R. If a ſheriff, &c. make an inſufficient 
return of a habeas corpus iſſuing out of B. R. Sc. Or 
if juſtices of peace proceed on an indictment after a cer- 


tiorari iſſued to remove the indictment ; the court may | 


fine them. 1 Lill. 620. When a juror at the bar 

will not be ſworn, he may be fined. 7 H. 6. c. 12. 

And if one of the jury * without giving his verdict; 

or any of the jury give their verdict to the court before 

4 are all agreed, they may be fined. 8 Rep. 38. 40 
10. : 


Alſo the ſheriff in his tourn, and the ſteward of a court- | 
leet, have a diſcretionary power, either to award a fine, | 
or amercement for contempt to the court; as for a ſui- 


tor's refuſing to be ſworn, Sc. and the ſteward of a 
court-leet may either amerce or fine an offender, upon 
an indictment for an offence not capital, within his 
juriſdiction, without any farther proceeding or trial; 
eſpecially if the crime were any way enormous, as an 
affray accompanied with wounding. Keilw. 66. Kitchin. 


251. 
% is ſaid, that ſome courts may impriſon, but not fine, 
as the conſtables at the petit ſeſſions. 11 C. 44. 1 Kol. 
Rep. 74. 11 Co. 43. b. Alfo ſome courts cannot fine or 
impriſon, but amerce, as the county, hundred, Sc. 11 
Co. 43. b. But ſome courts can neither fine, impriſon, 
nor amerce; as eccleſiaſtical courts held before the ordi- 
nary, archdeacon, &c. or their commiſſaries, and fuch 
who proceed according to the Canon, or Civil law. 11 
as 44. 4. 5 | 
very court of record may injoin the people to kee 
ſilence under a pain, and impoſe kale nes, — 
only on ſuch as ſhall be convicted before them of an 
crime, on a formal proſecution, but alſo on all fach 
as ſhall by guilty of ef in the face of the 
court; as by givin rious lan to the jud 
or n do their — officers of - 4 
court. 11 H. 6. 12. b. 1 Rol. Abr. 219. 8 Co. 38. 
11 G. 43. Oo. Eliz. 58 1. 1 Sid. 145. a 
If a dead body in priſon, or other place, whereon 
an inqueſt ought to be taken, be interred, or ſuffered to 
lie fo long, that it putrify before the coroner hath viewed 
it, the gaoler, or townſhip ſhall be amerced. 1 Keb. 28. 
2 Hawk. P. C. 48. If any homicide be committed, or 


' Inſt. 183. Oo. Car. 252. 3 Leon. 20). 
ſt Dyer 210. 


a fine to the King, which was levied by a capiatur; but | 
gularly there was a fine or amercement in all actions; for 
if the plaintiff or demandant did not prevail, it wa; 


9 H. 6. c. 55. | 
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or even by miſadventure, or ſelf-defence; in any town or 
in the lanes or fields thereof, in the day- time, and the of. 
fender eſcape, the town ſhall be amerced; and if out of 
a town, the hundred ſhall be amerced. 3 Jp. 53. 4 


2 Inft. 315, 
Beſides fines impoſed for offences, it ſeems, that re. 


thought reaſonable that he ſhould be puniſhed for his unjuſt 
vexation; and therefore there was judgment againſt him 
| quod fit in miſericordia pro falſo clamore. 8 Co. 39. Z. V. 3 


75. 
5 Hence when the plaintiff takes out a writ, the ſheriff. 
before the return of it, was formerly obliged to take 
pledges of proſecution, which, when fines and amerce- 
ments were conſiderable, were real and reſponſible perſons, 
and anſwerable for thoſe amercements; but being now {6 
'very . he ere LO they are never levied, they 
are only formal p entered, viz. John Doe 
Richard Roe. 1 Sand. 227. See tit. Bail. 4 22 
In all actions, where the judgment is againſt the de- 
fendant, it was to be entered with a miſericordia, or 4 
capiatur; and herein the difference is, that if it be an 
action of debt, or founded on a contract, the entry is 
ideo in miſericordia, without aſſeſſing any ſum in certain, 
which was afterwards affeered by the coroners in the 
proper county; but if it were in action of treſpaſs, the 
court ſet the fine, and levied it by a capiatur. 8 Cy. 60. 
1 Kol. Abr. 212, 219. Cro. Elz. 144. Cro. Jar. 255, 
Therefore, 
In actions guare vi & armis, as treſpaſs, and the like; 
if judgment paſs againſt the defendant in a court of re- 
cord, he ſhall be fined. 8 Rep. 59. But in actions which 
have not ſomething of force, or fraud, or deceit to the 
court ; if the defendant comes the firſt day he is called, 
and RI thing rege, to the plaintiff, he is 
not to ned. 5 Rep. 49. 8 Rep. 59, 60, 99. 
A. 9. 22 A. 82. 1 Danv. Abr. 577. 2 Va ink 
All capiatur fines are taken away by Stat. 4 C5 V. 
& M. c. 12. Except where a defendant pleads non 
factum, and it is found againſt him. x Lill. Abr. 621, 
In treſpaſs, aſſault and battery, Sc. there can be no 
capiatur pro fine entered ſince this Stat. See Cupiatur. 


II. 00P fines, Ge. 
Iſo how t 
payable. cies 
A fine may be mitigated the fame term it was 
ſet, being under the power of the court during that 
time; but not afterwards. J. Raym. 376. And 
fines aſſeſſed in court by judgment upon an infor- 
mation, cannot be afterwards mitigated. C. Cr. 
251. If a fine certain is impoſed by ſtatute on any 
conviction, the court cannot mitigate it ; but if the 
party comes in before conviction, and ſubmits to the 
court, they may aſſeſs a leſs fine; for he is not con- 
victed, and perhaps never might. 3 Salk. 33. The 
court of Exchequer may mitigate a fine certain, becauſe it 
| _ court of equity, and they have a privy ſeal for it. 


be mitigated and azgravated; as 
e recovered, and to whom they are 


be mitigated at the King's Bench. 1 Vent. 336. 

fendant being indicted for an aſſault, confelſed it, and 
ſubmitted to a ſmall fine; and it was adjudged that in 
ſuch a caſe he may produce affidavits to prove on the pro- 


the fine; thigh this cannot be done after he is found 
Guilty. 1 Salk. 55. If a perſon is found Guilty of a 
' miſdemeanor upon indictment, and fined, he cannot 
move to mitigate the fine, unleſs he appear in perſon; 
but one abſent may ſubmit to a fine, if the clerk i 
court will undertake to pay it. 1 Vent. 209, 270. 1 
Salk. 55. 2 Hawk. 446. It is a common practice in the 
court of B. R. to give a defendant leave to ſpeak with the 
proſecutor, i. e. to make ſatisfaction for the cofts of the 
proſecution, and alſo for damages ſuſtained, that tele 
may be an end of ſuits; the court at the ſame time ſhev- 


ing on that account an inclination to ſet a moderate a 


If an exceſſive fine is impoſed: at the ſeſſions, it miy 


ſecutor, that it was /on aſſault, and that in mitigation of 
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"BUS - 
In behalf or tie King odr Ii 653. And in caſes 
ubere cu are not gen by law, after a proſecutot has 
accepted coſts from che defendant, he cannot aggrabate 
the fine! becauſe having no right to demand coſts, if he 
rakes them, it ſhall be intended by way of ſatisfaction of 

All ines belong to the King, and the reaſon is, berauje 
the tourt of juftice are ſuppbrted at hi charge; and 
whereevet the law puts the King to any charge for the 


ſupport and protection of his people; it provides money 
for that 12 $74. 129. When perſon is fin 
to the King, notwithſtanding the body remains in priſon, 


it is aid tlie King ſtrall be ſatisfied the fine out of 


b the miethod ' of recovering fines. 
By the Common law, the King, or Lord may, at their 
election, diſtrain, or bring an action of debt for a 
fine or amercement. Oo. Elz. 58 1.  Savil 93. Raf. 
Ent. 151, 553, 606. 2 H. 4. 24. b. 10 H. 6. 7. 

68. But every avowry, or declaration of this kind 
ought expreſsly to ſhew,- that the offence was committed 
within the juriſdiction: of the court, for if it were not, 
all the proceedings were coram non judice, and à court 


for 


— 


ſhall not be preſumed to have a juriſdiction where it doth 


not appear to have one. Hob. 129. . Ent. 553. 
Co. Ent.” 5% 2. Allo it is adviſable to alledge, that the 
offence was committed, as well as nted, and to fhew 
the names of the preſentors and affeerors in ſetting 
forth a preſentment or affeerment, and alſo to ſhew that 
proper notice was given of holding the court. But for 
this, vide Hawk. P. C. 59, 60. | x 
Of common right, a diſtreſs is incident 
and amercement, in a torn or leet. for 
within the juriſdiction thereof; but if the offence were 
only the neglect of a duty ereated by cuſtom, and of a 
private nature, it is clear, that there muſt be a cuſtoin. 
to warrant a diſtreſs,' and perhaps ſuch cuſtom is alſo ne- 
ceſſary, though the duty be of a publick nature. 2 Hawk. 
P. C. 60. \ | | 
Alf the ſheriff, - or lord mayor may for ſuch fines or 
amercements diſtrain the goods of the offender, even 
in the highway, or in land not holden of the lord, unleſs 
ſuch land be in the poſſeſſion of the crown. 1 Rol. Abr. 
670. 2 Inſt. 104. But ſuch fines and amercements be- 
2 perſonal offence, no ſtranger's beaſts can law- 
fully be diſtrained for them, tho' they have been levant 
— couchant upon the lands of the offender. Ouen. 146. 
oy 20. . i 
A joint award of one fine agairiſt divers perſons is 
erroneous ; it ought to be ſeveral againſt each defendant, 
for otherwiſe one who hath paid his part might be conti- 
nued in priſon till the others have paid theirs, which · 
would be in effect to puniſh one for the offence of another. 
2 Hawk. 446. Fines to the King are e/treated into the 
Exchequer. See farther as to fines, Black. Com. 3. V. 


59. 47%. B72: 997. 1 ; | 
INES LE ROY, are all fines to the King; and un- 
der this head are included fines for original writs... Ori- 
ginals on treſpaſs on the caſe, where the damages are laid 
above 40 J. pay a fine, viz. from 40 J. to 100 
marks, 6s. 8d. from 100 marks to 1004. the fine is 105. 
From 1000. to 200 marks, /1 35. 4d. From 200 to 400 
marks, 165. 8 4. From 400 marks to 200 J. it is 1 /, 
fine, and ſo for every too marks more, you pay 6s. 8d; 
and every 100 J. further 10's. Fractiſ. Attorn. 1 Edit. p. 
122. And fines are paid for original writs in debt; for 
every writ of 40 J. debt, 6 5. 8 d. and if it be of 100 
marks, but 6's. $4. and for every ioo marks 65. 8 d. Sc. 
alſo for every writ of pla of land, if it be not a writ of 
right patent, which is for the yearly value of g marks, 
bs. 8 d. and ſo according to that rate. 19 2 6. 44. 
7 H. 6. 33. New. Nat. Br. 212 Lili 

FINE NON CAPEENDO PRO PULCHRE PLA- 
CITANDO, Is a writ to inhibit officers of courts to take 
fines for fair pleading. Reg. Orig. 179. 

FINE CAPIENDO PRS TERRIS, &c. A writ lying 
where a-perſon upon conviction of any offence by jury, 
hath his lands and goods taken into the King's hand, and his 


fine 


* ” U 
. — 
2 


ment, and have his lands and goods redelivered him; on 
obtaining favour for a ſum of money, Sc. Reg: Orig: fol. 
142. if 369 2 50h $24 1 GEN W 
FINE PRO-REDISSEISINA CAPIENDA,-Is a writ 
that lies for the releaſe f one impriſoned for a rediſſeiin, 


on yment of a rea ſalla ble fine. Reg:. Ong; 222211 
FINE FORCE, is where a perſon is forced to do that 


— right N 


J. 2. Petalty on ſervants 


ton Engliſhes it Free-Firmgge. = 


which he ean-no ways help; ſo that it (cems-tofignify.an 
abfolute neceſſity or conſtraint not avoidable. Old Nat. 
Br. 68. Stat. 35. H. 8. C. 12. 4 A one * 1 
FINIRE, To fine, or pay a. fine upon compoſition and 
making ſatisfaction, &. It is the ſame with ſinem fucere, 
mentioned in Leg: H. r. . 83. And in Brompton, 3 4 
1105.—Quando Rex Scotia. cum domino rege finivit, Ge 
And in Heveden, . N Ns 
INIT IO, Death, ſo called; becauſe Vta finjtur morte. 
Blount. 10% Zl e ü ien dee nber 
FINORS OE GOLD AND SILVERare thoſe perſons 
who purify: and ſeparate. gold and ſilver from coarler me- 
tals, by fire and water. 4 H. 5. c. 2. They are not to 
allay it; or ſell the ſame, ſave only to the maſter of 
the mint, gold ſmiths, Fc. iir 
FIRDFARE and FIRDWITE ; See Frrafarr and 
Ferduit. Leg. Canuti, par. 2. c. 242. 
nen A preparation to go into the army. 
. . rr iin 34 
IRE and FIRE- COC KS. Church-wardens in London 
and within the bills of mortality, are to fix fre- coc, c. 
at proper diſtances in ſtreets, and keep a large engine and 
hand- engine for extinguiſhing” fire, under the penalty 
of 10 J. &c. Stat: 6 Ann c. 31. To prevent fires, work- 


. 
% 


% 4 = 


men in the city of London, Sc. muſt erect party-walls be- 


tween buildings of brick or ſtone, of a certain thickneſs, 
Sc. under penalties. - Stat. 15; Aun. c. 17. 11 Geo. 1. 
c. 28. 33 Geo. 2. c. 30. and 4 Geo. g. 4. 14. And on 
the breaking out of any fire, all the conſtables and beadles 
ſhall repair to the place with their ſtaves, and be aſſiſting 
in putting out the ſame, and cauſing people to work, Sc. 
No action ſhall be had againſt any perſon in whoſe houſe 
or chamber a fire ſnall begin. 6 Hun. c. 31. 10 Ann. 
c. Ann it 1636 hatt x0 of 52531: ad 
Firemen exempt from being impreſſed, 6 Aun. c. gr. 
ring hauſes by negligence. 
6 Ann. c. 31. ſec. 3. Reſtrictions of boiling turpentine. 
7 Anm. c. 17. ſec. 11. Stock in fire-officers how taxed. 
4 Geo. 3. c. 2. J. g. Ste... 
FIREBARE, (Sax. ) Signifies a beacon or high tower by 
the ſea· ſide, wherein were continual lights, either to di- 
rect ſailors in the night, or to give warning of the ap- 
proach of an enemy. Quod fine dilatione leuari & reparari 
fac. figna & firebares ſuper montes altiores in qualibet Bun- 
dred, ita quad tota patria, per illa figna, quotieſcunque 
neceſſe fuerit, præmunire pot, Sc. Ordinatio obſervan- 
da a Lynne u/que Yarmouth. Temp. Ed. 2. 
FIREBO TE, Fuel for firing for neceſſary uſe, allow- 


ed by-law, to tenants out of the lands, c. granted them. 


See Hſtovers. 


FIR NIA, Is taken for victuals or proviſions; alſo rent, 


c. | 5 
FIRMA ALBA, Rent of lands let to farm paid in ſil- 
ver, not in proviſion for the lord's houſe. 
FIRMA NOCTIS, Was a cuſtom or tribute paid to- 
wards che entertainment of the King for one night, ac- 
cording to Domęſday. Comes meriton L. R. E. reddebat fir- 
mam unius noctis, Sc. i. e. progyſion or entertainment 
for one night, or the value of it. Temp, Reg. Edu. Confeſl. 
 FIRMAM REGIS, Anciently, pro villa regia, ſeu fe- 
gis manerio. Sem. - . 
FIRMATIO, Hirmationis Tempus. Doe ſeaſon, as op- 
poſed to buck ſeaſon. 31 H. 3. Hirmatio ſignifies alſo a 
upp Ng with food. 2 eo 
IRMURA. Will. de Geſſi gave to the monks of Blyth, 
a mill, cum libera firmura of the dam of it. Hep. de Blyth. 
This has been interpreted liberty to ſcour:and repair the 
mill dam, and carry away the foil, Se. And Dr. Thorn- 


FIRE-ORDEAL. see Ordeal, and Black. Cum. 


4 Ks n * 2 
FIRE-WORRS. No perſon whatſoever {hall make, (ell, 


body is committed to priſon, to be remitted his impriſon- 


Sc. uibbs, rockets, | ſerpents, &c. or caſes, moulds, 
5 E | | | Se. 


Ly 


chriſtendom; and were firſt claimed by him in England 


clerks, on their admiſſion to benefices : but upon 
they were tranſlated to, and veſted in, the King, as appears 


expired, his executors are to pay only a fourth part of the 


to large waſtes in Zork/bire incloſed, a ſixth part for the 


the acts in force. See 1 


. 
c. for making ſuch ſquibbs, and every ſuch offence 


. ſhall be adjudged a common nun,. | 


Perſons throwing or firing ſquibbs, &c. or ſuffering 
them, _ to be thrown or fired . their 2 incur 
a penalty of 206. Likewiſe perſons throwing, caſting, or 
firing; or aiding or aſliſting in the throwing, caſting or | 
firing of any ſquibbs, rockets, ſerpents, or other fire- 
works, in or into any publick ſtreet, houſe; ſhop, river, 


ighway, road or paſſage, incur the like penalty of 20s. 
—— — or maybe committed to the houſe of 
correction. Stat. 9 & qe. NOT IA 
N. B. This flatute doth not take from any 2 injured, | 

throwing of ſquibbs, &c. the remedy, at Common law, 

2 the party may maintain a ſpecial action on the caſe, or 
treſpaſs, &c. for recovery of full damages. ö 

' FIRST-F UITS, (Primitie) Are the profits after a- 
voidance, of every ſpiritual living for the firſt year, ac- 
cording to the valuation thereof in the King's books. Theſe 
were given in ancient times to the Pope throughout all 


of ſuch foreigners as he beſtowed benefices on here by 
way of proviſion ; afterwards they were demanded of the 
patrons, and at length of all __ 
the 
throwing off the Pope's ſupremacy in the reign of Hen 8. 


elerks of all ſpiritual 


by the fat. 26 H. 8. c. 3. And for the ordering thereof, 
thine was a court erected 32 H. 8. but diſſolved Anno 1 
Mar. Though by 1 Eliz. c. 4. theſe profits are reduced 
again to the crown, yet the court was never reſtored; for 
all matters, formerly handled therein, were transferred to 
the Exchequer, within the ſurvey of which court they now! 
remain. By fat. 26. H. 8. the Lord Chancellor, &c. 

is impowered to examine into the value of Fir/t-fruits ; and 

clergymen entering on their livings before the ſame are 
paid or compounded, are to forfeit double value. But 
the 1 Elz; c. 4. ordains, that if an incumbent on a bene- 
fice do not live half a year, or is ouſted before the year 


Fir/t-fruits ; and if he lives the year, and then dies, or 
be ouſted in ſix months after, but half of the Firſt- fruits 
ſhall be paid. And by this ſtatute livings not above 101. 


by flat. 5 Ann. c. 24. The 2 Ann. c. 11. fettles upon a 
corporation the Firſi-fruits and tenths of all benefices for 
the maintenance of the poor clergy; which is called the cor- 
poration of the bounty of Q Anne. See the act, relating 


benefit of poor clergymen, whoſe livings do not exceed 
40 J. per Ann. Stat. 12 Ann. c. 4. Vide 3 Geo. 1. 
c. 10. Black. Cm. 1”. 284. 2 V. 67. 4 J. 106. 
FISH and FISHING. No fiſherman ſhall uſe any net 
or engine, to deſtroy the fry of fiſh: and perſons uſing nets 
for that purpoſe, or taking ſalmon or trout out of ſeaſon, 
or any fiſh under certain lengths, are liable to forfeit 205. 
and juſtices of peace, and Lords of leets have power to put 
Ad 1. 3 N. . . 12. 
o Geo. 2. c. 21. & poſt. No perion may faſten nets, 
. acroſs rivers to deſtroy fiſh, and diſturb e of 
veſſels, on pain of 57. /tat. 2. H. 6. c. 19. None ſhall 
fiſh in any _u_ or moat, &c. without the owner's licence, 
on pain of three months impriſonment. 31 H. f. c. 2. 
And no ſhall take any fiſh in any river, without 
the conſent of the owner, under the penalty of 10s. for 
the uſe of the poor, and treble damage to the party 
ieved, leviable by diſtreſs of goods; and for want of 
Altres the offender is to be committed to the houſe of 
correction for a month: alſo nets, angles, &c. of pochers 
may be ſeized, by the owners of rivers, or by any perſons 
by warrant from a juſtice of peace, &c. 22 & 22 Car. 2. 
c. 25. 4&5 W. & M. c. 23. The fat. 4 & 5 An. 
c. 21. was made for the increaſe and preſervation of ſalmon 
in rivers in the counties of Southampton and Wilis; requi- 
ring that no ſalmon be taken between the firſtof Auguſt and 
12th of November, or under fize, &c. And by 1 Geo. 1. 


c. 18. falmon taken in the river Severn, Dee, Wye, | 


Were, Ouſe, &c. are to be 18 inches long at leaſt ; or 
the perſons 2 ſhall forfeit g J. And ſea fiſh 
0 


the coaſts. Plowd. 315. 


* 


FE 1; S. 


mullet 12, ſole and place 8, flounders 2, whiting 6 in- 
l &c,, on pain of forteiting 20 5. to the Poor 
and the fiſh. ide the ſtatute, Perſons that jmport ay 
— contrary, to te We e . better preventing 
? _ \ foreigners, b imported into 

33 Fc. all forfeit 1000. ain recovered in 0 
ourt at Weſtminſter; one moiety. to informers, and the 
other to the poor; and maſters of ſmacks, hoys, boats, 
&c. in which the fiſh ſhall be imported, or brought 
on: ſhore, forfeit 50 J. Allo ſelling the ſame in Ex. 
Jand, is liable to 20 J. penalty. Stat. 9 Geb. c. 33. 

By the fat. 22 Geo, 2. c. 49. contracts for the buy 

fiſh- freſh ſalmon, or ſoles brought by land car. 
riage, oyſters or ſalt or dried fiſh) to be fold by retail be- 
fore the ſame are brought to market and expoſed to ak, 
are declared void; and each party contracting ſhall for- 
feit 0 J. And fiſhermen not ſelling their fiſh within ei 

days after their arrival on the 
mouth and Dover, ſhall forfeit the cargo, veſlel and tackle, 
&c. And. ſea. fiſh under the dimenſions prohibited by 
the. ſtat. 1. Geo. 1. may be expoſed to ſale, 1 they are 
taken with a hook, and ſo not capable of being preſerved 
alive. But ſee ſtat. 33 Geo. 2. c. 27. made to regulate 
the ſale of fiſn at the Bel hand in the fiſn- markets in La- 
don and Meſiminſter; and to prevent ſaleſmen of fiſh buy- 
ing fifh to ſell again on their own account; and to alloy 
bret and turbot, brill, and pearl, although under the 
reſpective dimenſions mentioned in 1 Geo. 1. c. 18, to 
be imported and fold; and to puniſh perſons who ſhall 
take or ſell any ſpawn, brood, or fry of fiſh, unſizeable 
fiſh, or fiſh out of ſeaſon, or ſmelts under the ſize of five 
inches. By this act every maſter of a veſſel is to give a 
true account of the ſeveral ſorts of fiſh brought alive to 
the Nore in his veſſel, and if after ſuch arrival, he ſhal 
wilfully deſtroy or throw away any of the ſaid fiſh, not 
being unwholeſome or unmarketable, &c. he is liable to 
be committed to the houſe of correction, and kept to hard 
labour for any time not exceeding 2 months nor leſs than 
one. And ſee farther 2 Geo. 3. c. 15. for the better ſup- 
plying the cities of London and Weſtminſter with fiſh, and 


to reduce the exorbitant price thereof, and to protect and 

encourage fiſhermen. 

per Ann. &c. are diſcharged from payment of theſe duties: 
as are alſo benefices under and not exceeding 50l. a year, 


FISH-ROYAL,.'hale and Sturgeon, which the King 
is intitled to when either thrown on ſhore or caught near 
Black. Com. 1 V. 290. 
FISHING RIGHT of, and property of fiſh. It has been 
held,. that where the Lord of the manor hath the foil on 
both fides the river, 'tis a good evidence that he hath the 
right of fiſhing, and it puts the proof upon him who claims 
liberam piſcariam; but where a river ebbs and flows, and 
is an arm of the ſea, there tis common to all, and he who 
claims a privilege to himſelf muſt prove it ; for if treſpal 
is brought for fiſhing there, the defendant may juſtify that 
the place where is brachium maris, in quo unuſquiſque ſub- 
ditus domint regis babet & habere debet liberam piſcariam 
In the Severn, the foil to the owners of the land 
on each ſide ; and the foil of the river Thames, is in the 
King, &c. but the fiſhing is common to all. 1 Mod. 105. 
He who is owner of the ſoil of a private river, hath he- 
ralis piſcaria; and he that hath libera N hath 4 
property in the fiſh, and may bring a poſleſſory action for 
them; but communis piſcaria is like the caſe of all other 
commons. 2 Salk. 637. One that has a cloſe pond in 
which there are fiſh, may call them piſces ſuos in an indict. 
ment, &c. But he cannot call them as bona & catalla, if 
they be not in trunks. Mad. Ca. 18 3. There needs 30 
privilege to make a fiſh pond; as there doth in caſe of 
warren. Bid. See Black. Com. 2. V. 34, 29, 41). 
FISHERMEN. There ſhall be a maſter, wardens ad 
aſſiſtants of the Fiſbermen's in London, choſen eu- 
ly at the next court of the Lord Mayor and Aldermen 
after the tenth of June, who are conſtituted a court df 
our and t meet once a month at — 
mon hall, to regulate abuſes in fiſhery, regiſter t 
of fiſhermen, and mark their —— _ See ſia. 9 
c. 26. Fiſh and Fiſbing, Herrings, &c. 
FISHERY. & Royal Fiſbery of England was eſtabliſhe! 
in the reign of King Car. 2. and the members of it ca 
- to di- 
porated into a company. The crown hath 


ſold muſt be lengths following, viz. Bret and 
turbot 16 inches, brill and pearl 14, codlin, baſs and 


rect 20 5. out of every 1001, South-Sea to 2 


between Nortb- a. 
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ied for improving the fiſhery of the kingdom, carried 
n and in other Northern ſeas. Stat. 9. 
Ann. c. a1. And for recovery of the Britiſh fiſhery, al- 


ances are made on fiſh exported to other countries, &c, 
* 5 Geo, 1. c. a8. Fiſhery in Scotland to be improved 
according to the articles of the union. 13 Geo. 1. 2 

ur- 


By Kat. 22 Geo. 2. c. 4 1 whale fiſbery is 
ther encouraged and inlarged. 
2. c. 24. and 26 Geo. 2,.c: 9. for the encourag 
[Tx White 

ug 


Humber. 23 H. 8. c. 18. 


nd ſee flatutes 23 Geo, 
ement of 


Herring Fiſbery. And tit. Fiſh and 
: Ing. _—_— * 5 

FISHGARTH, A dam or wear in a river, made for 
the aking of fiſh, eſpecially in the rivers of Oe and 


| FLOTSAM, Is where a ſhip is ſunk or caſt 1 4/50 
ths goods are floating upon the tea, 5 Rep. 106. Hotſam, 
Fetſam and Lagan are mentioned together; Jegſam being 
where any. thing is caſt out of the. th when in danger, 
and the ſhip notwithſtanding periſheth; and Lagan is 
when heavy goods are thrown overboard before the wreck 
of the ſhip, which fink to the bottom pf the ſea. — 
Mercat. 149. The King ſhall. have Flotſam, Jetſam and 
Lagan, when the ſhip is loſt; and the owners of the goods 
are not known; but not otherwiſe. F. N. B. 122. Where 
the proprietors of the goods may be known, they have a 

ear and a day to claim Hlotſum. 1 Keb. 6575. Flotſam, 

et/am, Cc. any perſon may have by the King's grant, 
as well as the Aug Admiral, &c. Lex Mercat. 149. 


FLACO, A place covered with ſtanding water. Mon. | See 12 Ann. flat. 2. c. 18. 26 Geo, 2..c: 19, and 


Tom. 1. p. 209. | Y I title Wreck. 
CTA, A feathered or fledged arrow, a fleet arrow. 


\ ” 


| _ FOCAGE, (Riu) The fame with Elf bot, or 


Radulphus de F. zenet, Sc. per ſervitium reddendi per An- Firebote, | 
num 
FL 


FOCAL, A right of taking wood for firing: In cadem 


nt Flectas. Ir. , Edw. 1. f ing ' 4 
"EDWIT E or FLIGHT WITE, (from the Sax. | Haia 10 Carratas Focales recipiendas annuatim per viſum 
Flyth fuga & Wite, Mula) In our ancient law ſignifies a | /ervientis mei. Mon. Ang. Tom. 1. p. 19. 
diſcharge from amerciaments, where a perſon having been | FODER, (Sax. Foda, i. e. Alimentum) Any kind of 


a fugitrve, comes to the pe | 
his own accord, or with licence. Raſ/tal. 


g and his laws, particularly againſt the courts of 2 


tice ; or for debt, when perſons are unable or unwilling 
to ſatisfy their creditors : there are large rules, and a 
warden belonging to the Fleet Priſon, &c. Stat. 8. & 9 


. z. c. J. By a late ſtatute, the warden of the Flee: 
was diſabled to hold any office, for his notorious op- 
preſſions of the priſoners ; and the King was impowered 
to grant the ſaid office to ſuch perſon as he ſhould think 
fit, &c. 2 Geo. 2. c. 32. 

FLEET-DITCH. The Lord Mayor of London, &c. 


may fill up Feet-Ditch, and make the foil quite level with 


the ſtreets; and the fee is veſted in the Mayor and com- 
monalty. Stat. 6 Geo. 2. c. 22. And now, by virtue of the 
act for building Blackfryars Bridge the ditch is in part 
arched over, and ſo filled up to the foot of the bridge, 
that the ground is now levelled with Fleet-ſtreet. 

FLEET OF SHIPS. See Flora Navium, and Navy 
=. of England. 

LEM, Flema, (from the Sax. Flean, to kill or ſlay) 
An outlaw ; and by virtue of the word Flemaflare were 
claimed bona felonum, as may be collected from a quo war- 
ranto Temp. Ed. 55 

FLEMENEEFRIT, FLEMENESFRINTHE, FLY- 
MENAFRYNTHE, Signifies the receiving or reliev- 
ing of a fugitive or outlaw, 'Leg. Inæ, c. 29, 45. LL. H. 
I. c. 10, 12. 

FLEMESWITE, (Sax) Hera, who writes of this word, 
interprets it babere catalla e ee Lib. 1. C. 47. 

FLIGHERS, Maſts for ſhips, ——Conceffit etiam eis, 
Flighers, ad ſuam propriam navem, colligendas in territorio, 
&c. Mon. Ang. Tom. 1. p. 599. 

FLIGHT, For any crime committed, which implies 
gult. See — 3 And Black. Om. 4 V. 380. 

FLOOD-MARK. The mark which the ſea makes on 
the ſhore, at flowing water and the higheſt tide : it is alſo | 
called High-water Mark. © 

FLORENCE, An ancient piece of Exgliſb gold coin: 

every pound weight of old ſtandard gold was to be coin- 
ed into fifty Florences, to be current at ſix ſhillings each; 
all which _ 17 an pounds, or into a proporti- 
onate num ences or quarter pieces, by inden- 
1 WI | * 

, A foreign coin, in Spain, 48. 4d. Germany 
38. 4d. and Holland, 28. And in ſome parts of Germany, 
accounts are 5 in Forins. 

FLOTA NAVIUM, A fleet of ſhips —Rex, Sc. Sci. 
a1s quod conſtituimus Johannem de R. Admirallum noftrum 
Flotz Navium ab ore aque Themifie verſus partes occiden- 
tales, &c. Rot. Francia, 6 R. 2. m. 21. | 

FLOTAGES, Are ſuch things as by accident ſwim 
on the top of great rivers ; the word is ſometimes uſed 


But Dr. Brady, infers from the laws of our Saxon 


of our Lord the King of | meat for horſes, or other cattle : and among the Feudi/ts 

| it is uſed for a prerogative of the prince, to be provided 
FLEET, (Sax. Fleot, i. e. Flota, a place of running- 
water, where the tide or float comes up) Is a famous 
priſon in London, ſo called from a river or ditch that was F 
formerly there, on the ſide whereof it ſtood. To this 
RY men are uſually committed for contempt to the 

in 


with corn and other meat for his horſes, by his ſub- 
jects, in his wars or other expeditions. Hotom. de verb. 


FODERTORIUM, Proviſion or fodder, to be paid 
n to the King's purveyor. Cartular. St. Edmund. 
- #06, 102. ' ; 

FOENUS NAUTICUM. Where money was lent to 
a merchant to be employed in a beneficial trade, with eon- 
dition to be repaid; with extraordinary intereſt, in caſe ſuch 
a voyage was ſafely performed, the agreement was ſome- 
times called fænus nauticum, ſometimes u/ura maritima. 
But as this gave an opening for uſurious and gaming 
contracts, 19 Geo. 2. c. 37. enacts, that all money lent on 
bottomry or at re/pondentia, on veſſels bound to or from the 
Eaſi-Indies, ſhall be expreſsly lent, only upon the thi 

or merchandize ; the lender to have the benefit of ſal 
vage, Cc. Black. Om. 2 V. 459. Mol. de jur. mar: 


361. | | ; | 11 
FOESA, (Fr. Foſſon) Graſs, herbage. Mon. Ang. Tom, 
2. P. 506. 2 Doe .s fn A pov 
FOGAGE, (Pgagium) Fog or rank after-graſs, not 
eaten in Summer, LL. Foreſtar. Scot. c. 16. | 
FOITERERS, By Blount are interpreted to be vaga- 


bonds. See Faitours. | 

FOLC-LANDS, (Sax.) Copyhold lands, fo called in the 
time of the Saxons, as charter lands were called Boc-lands, 
Kutch. 174. Falkland was terra vulgi or popularis the 
land of the valgar people, who had no certain eſtate 
therein, but held the ſame under the rents and ſervices 
accuſtomed or agreed, at the will only of their Lord the 
Thane , and it was therefore not put in writing, but ac- 


counted prædium ruſticum & ignobile. Spelm. of Feuds, 


cap. 8. | 

FOL CMO TE or FOLKM OTE, (Sax.) Falggemot, i. e. 
Conventus populi) Is compounded of Folk, populus, and mote 
or gemote, convenre , and ſignified originally, as Sommer 


in his Saxon Dittionary tells us, a general aſſembly of the 
the people, to conſider of and order matters of the com- 
monwealth : s proceres regni & milites & liberi homines 


univerſe totius regni Britanme facere debent in pleno Folc- 
mote Fidelitatem domino regi, Sc. Leg. Edu. Confeſ. 
cap. 35. And Sir Henry Spelman ſays, the folcmote was a 
fort of annual parliament, or convention of the Bi 
Thanes, Aldermen and freemen, upon every May- 
yearly ; where the laymen were ſworn to defenc 
another, and tothe King, and 


end one 
' to preſerve the laws of the 
kingdom, and then conſulted of the common —— 
in 
that it was an inferior court, held before the King's Ko 


or ſteward, every month to do Folk right, or compoſe 
ſmaller differences, from whence there lay appeal to the 


ſuperior courts. Brady's Gl. p. 48, e ſeems. to 
. the folcmote, not 2 from the /biremote, or 


common general meeting of the county. See his Angl. 


Sax. Gov, 155. K. 


mentions mote as a court holden in Lon- 


in the commithons of Mater Bailifs. | 


don, wherein all the folk and people of the city did com- 


plain 


city, towti or borough, 'convetied often by ſound of bell 


F 


14 


within the faid city : and this word is ſtill 1 uſe among 
the Lonuoners; and derjotes'Celebrem es tot cruttate cou. 


ventum:  Stow's Strvey. 


cording to Kennet, the folk- 
mote was a common 'colinetl of all the 


inhabitants of a 


to the Mite Hall br Hſt; or it was appſied to a larger 
congreſs of all the freemen Within a county, called the 


Shire mot, Where formerly all knights and military te- 
nants did fealty to the King, and elected the annual eriff 
on the firſt of Oclcber, till this popular election to avoid 
tumults and riots devolved to the King's flomination. 
Aus 1315. 3 Ed.. After Which the City Folkmote was 
ſwallowed up in a ſelect committee ot Common ' Council”; 
and the County Folkmote, in the Sheriff's Tourn and Ales, 
The word Hitmote was alſo uſed for any kind of popular 
or publick'meeting ; as of all the tenants at the Court- 
Leet or Court-Baron, in which ſignification it was of a 
leſs extent. Parocb. — 1 i 38 9 
FOL DAcE and FOLD-COURSE, A fiberty to fold 


ſneep, Sc. e and Faldfee. 8 
ö air e ; Eos qui aliis defervitnt. 
Bratt. lib. 3.*traft"2:; c. 10. Houſe-keepers by the Saxons 
wete called Husfafttne ,” and their ſervants or followers, 
Folgberes or Folgeres. LL. Hen. 1. c. 9. N 
FOOL, A natural, one ſo from the time of his birth. 
See Ideot. : ane 
Foot of a Fine. See Fine. . 
FOOGTGELD, (from the Sax. Fot Pes & Geldad, 
ſolvere) Is as much as pedis redemptio, and fignifies an 
amerdement for not cuttipg out and expeditating tlie balls 
of great dogs feet in te org; to be quit of footgeld''s a 
privilege to keep dogs within the foreſt unlawed, without 
puniſhment. '-Marwood, pur. 1. p. 86. 
FORAGE, (Fr. Hoarage? Hay 


. 


J " 


18. Penes Wal. Blount, Bar”. a 1 
DIS: Straw when the corn is thraſhed out. 

FORBALK, (Forbakka) Lying forward or next the 
8 7. Petr. Bleſenſis Contin. Hiſt. Croyland, p. 116. 

1 RBAR E, Is to bar or deprive one of a thing for 
ever. 9 R. 2, c. 2. and 6 H. 6 H. 6. c. 4. 
FORBATU DUS, Is when the aggteſſor in combat is 
ſlain.— Et fic eſt veritas fine ullo concludio & in ſua culpa ſe- 
cundum legem Forbatudum fecit, &c. 

FORBISHER OF ARMOUR, (Forbator) Si quis for- 


Bator urma alicujus fuſceperit, ad purgundum, &c. LL. 

Aluredi, MS. c. 22. . ; 
FORCE, (Vis) 15 moſt common 8 in pejorem 

partem, the evil part, and ſignifies any unlawful violence. 


It is defined by Veſt to be an offence, by which violence 
is uſed to things or perſons; and he divides it into fimple 
and compound; fimple force, is that Which is fo com- 
mitted that it hath no other crime accompanying it 
as if one by ferce do only enter into another man's poſ- 
ſeſſion, without doing any other unlawful act: mixed or 
compound force, is when ſome other violence is committed 
with ſuch a fact, which of itſelf alone is. criminal; as 
where any one by force enters into another man's houſe, 
and kills a man, or raviſhes a woman, &c. And he 
makes ſeveral other diviſions of this head. Weſt. Symbol. 
par. 2. ſett. 65. Lord Coke ſays, there is alſo a force 
implied in law; as every treſpaſs, reſcous, or diſſeiſin, 


implieth it; and an actual force, with weapons, number 357 


of perſons, &c. where threatning is uſed to the terror of 
another. 1 It. 257. By law any perſon may enter 


a tavern; and a landlord may enter his tenant's houſe to 
view repairs, &c. But if he that enters a tavern, com- 
mits any force or violence: or he that enters to view re- 


pairs, breaketh the houſe, &c. it ſhall be intended that 
they entered for that p 


there is a maxim in our law, Quod alias bonum & juſtum 
LE fe per vim vel fraudem petatur, malum & im uſtum eſt. 


3 Rep. 78. 8 
FORCIBLE ENTRY AND DETAINER. The firſt 


is a violent actual entry into houſes or lands: forcible detain- 


er is a with-holding by violence, and with ſtrong hand, of 


/ 


the polleſſion of add, bee. WHHYEby le 


| LI 77 * 
; 4 . 
: . ag, 
aw 1 
; Oo! R: 
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&htry is barred er hindred: At cum uw, i 
who had a right of entr mt lands, WC. m t. reptin 
RE AN force;"!bat this lierty Being moch 
abuſed, to the breach of "the" | lick. 13 Pha 
neceſſary that it ſhould be re 2 5 2 ha 

ay, he who is wrongly ed 8 

o. Kelw. 92. ut ſee gt Salk. 187. By ſtatutch 
none ſhall enter into ay lands or tenements, but wher 


entry is given by law, and in d fe Seen ; 
the ntry, 00 ls of ohen fe 


n l n mtted ces f ger 
are impowered to view the lace, and tir of Aw 
by a jury fufmnoned by the heriff of the 'county; and 
cauſe the tenements to be ſeized and'r ored,” and im. 
priſon the offetiders till they "py: "fine. 3 2 t. 1. c. g. 
15 R. 2. C. 2.8 H. 6. c. 9. 2. If a juſtice of peace come 
to view a forckł in à houſe, aid they Fefüfe to let him 
in; this of ffelf will make u forcible derainer in all caſes, 
but it muſt be upon complaint made. "The Juſtices of 
peace are not 'r> inquire 4rito che title of either party 
and there ſhall be no feſtitution upon an indictment of 
forcible entry or detainer, where the defendant hath been 
in quiet pollelhen for three years together without icter- 
ruption, flext before the day of the indierment found, 
and his eſtate in the land or del which kay be a. 
ledged in ſtay of reſtitution, And reſtitution is to be ſtay- 
ed till that be tried, if the other will traverſe the fame, &c. 
DK 03. b Ho or, 

Indictment for forcible entry muſt be laid of liberun 
tenementum, Se. to have reſtitution by the ſtatute 15 R 2. 
c,2. 8 H. 6. c. 9, Sc. 2 Co, 157. Though by 21 


| Jac. 1. c. 15. Juſtices of peace may give like reſtitu- 


and ſtraw for horſes, 
rticularly for the uſe of horſe in an army. Ei le dit 
hs berbe & feyn & Forage pour un Hackney, &c. 


y Purpoſe. 8 Rep. 146. All force is 
- againſt the law; and it is lawful to repel force by force: 


tion of poſſeſſion to tenants for years, tenant by elgit, 
ſtatute ſtaple, &c. and copyholders,. as to freeholders. 


It remains to conſider, 5 

I. bat ſhall be deemed a forcible entry and detainer in: 
der the foregoing ſtatutes, 

II. bat remedy is provided in Juch caſes. 


I. What ſhall be deenied a forcible entry and detainer unde 
the foregoing ſtatutes, | 

When one or more 3 with unuſual weapons, 
violently enter into the houſe or land of another; or 
where they do not enter violently : if they forcibly put 
another out of his poſſeſſion; or if one enters another's 
houſe, without his confent, although the door be open, 
Sc. Theſe are forcible entries puniſhable by law. 
Inſt. 251. So whem a tenant * ſſeſſion of the 
land at the end of his term againſt rn it 8 4 
forcible detainer. Cro. Fac. 199. And if a leſſee takes 
a new leaſe of another perſon, whom he conceives to 
have better title, and at the end of the term keeps poF 
ſeſſion againſt his own landlord, this is a forcible detainer. 
Lid. Alſo perſons continuing in poſſeſſion of a defeaſible 
eſtate, after the title is defeated, are , puniſhable for 
forcible entry; for continumg in po hom egg 
amounts in law to a new entry. 1 Inſt. 256, 257. A 
an infant or femne-covert , may be guilty of forcible ent 
within the ſtatutes in reſpect of violence committed bj 
them in perſon; but not for what is done by others 4 
their command, their commands being void. 1 4%. 


N | | 8 | 
If a man have two houſes next adjoining, the one by 
defeaſible title, and the other by a good title; and be 
uſes force in that he hath by the good title to keep per 
ſons out of the other houſe, this is a forcible detainel. 2 
Shep. Abr. 203. A man enters into the houſe of an 
by the windows, and then threatneth the party, 4 0 
for fear doth leave his houſe, it is a forcible ent!) *. 
if one enter a houſe when no perſon is therem, 8 
armed men, &c. - Moor Caf, 185, If a perſon, | hi 
peaceable entry, ſhall make uſe of arms to defend 
poſſeſſion, &c. it will be forcible detainer : 
another out of his houſe by force, if he then 
of his ſervants in a peaceable manner, who 


the party, &c. it will, be a -forcible entry, but rot 


detainer ; but if himſelf remaineth there wit this 
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i makes a forcible detainer. 2 Shep. 203. If I hear 
CE Ts to my houſe to beat me, &c. and 
I take in force to defend myſelf, tis no forcible detainer: 
tho! where they are coming to take poſſeſſion only, it is 
otherwiſe. 3 — mean, here they have a 

gbt 10 take e . 

The — 4. be committed of a rent, as well as of 
a houſe or land; as where one comes to diſtrain, and the 
tenant threatens to kill him, or forcibly makes reſiſt- 
ance, - &c. Bid. 201. But no man can be guilty of 
forcible entry, for entering, with violence into lands or houſes 
in his own ſole poſſeſſion at the time of entry; as by 
breaking open doors, &c. of his houſe, detained from him 
by one who has the bare cuſtody of it: but joint-tenants, 
or tenants in common, may be guilty of forcible entry, 
and holding out their nions, 1 Hawk. P. C. 147. 
A perſon is not guilty of a forcible detainer, by barely 
refuſing to go out of a houſe, and continuing therein. in 
deſpite of another. bid. 146. And no words alone 
can make a forcible entry, although violent and threatning, 
without force uſed by the party. 1 Lill. Abr. 514. 1 


Hawk. 145. | 
II. What remedy is provided in ſuch caſes. 
The remedy may be, | 
1. By action. , 

An action lies upon Stat. 15 R. 2. 2. nt him who 
makes a forcible entry. So, upon Stat. 8 H. 6. 9. againſt 
him who makes a forcible entry or detainer. 

2. By juſtices of peace upon view. 

By Stat. 15 R. 2.2. A juſtice of e may go to 
the place, &c. and if he find any hold forcibly, ſhall com- 
mit, &c. till, convict by record of the juſtice, they make 
fine and ranſom. And therefore any juſtice of the peace, 
upon view of the force, may make a record of it, and 
commit the "offender. Dalt. c. 44. And this, without 
a writ directed to him to execute the ſtatutes. And, 
upon any information, without a complaint of the party. 
So every juſtice may take the ſheriff, and poſſe comitatus, 
to reſtrain ; or he may break open a houſe to remove the 

force, Ibid. The record made by a juſtice upon view, 
ſhall be a conviction, and is not traverſable. Vide 8 
Co. 121. Dalt. c. 44. And ought to be certified to 
B. R. or the next aſſiſes, or quarter-ſefſions. And the 
ty convicted ſhall be there fined. But the juſtice 
imſelf cannot fine. id. Vide Sal. 353. And if a 
defect appears, in the conviction, to B. R. it ſhail be 
quaſhed. 1 Sid. 156. 

The juſtices, on forcible detainer, may puniſh the force 
upon view, and fine and impriſon the offenders ; but can- 
not meddle with the poſſeſſion. Sid. 156. Yet ſee pf. 
And it hath been held, that in forcible entry and detainer, 

the jury are to find all or none; and not the detainer, 
without the forcible entry. 1 Vent. 2 5. 

3. By inquifition, according to 8 H. 6. c. 9. or by in- 

dictment 8 


An indictment may be for a forcible entry, or detainer, 
before juſtices of peace of the county where the land lies, 
at the quarter- ſeſſions. But an indictment for a forcible 
detainer, ought to ſhew, that the entry was peaceable. 
R. 2. Cro. 151. 

Indictments for forcible entry muſt ſet forth, that the 
entry was manu forti, to diſtinguiſh this offence from other 
treſpaſles vi & armis, and there are many niceties to be 
obſerved in drawing the indictment, otherwiſe it will be 
quaſhed. 1 Co. 461. Dalt. 298. There muſt be cer- 
tainty in this indictment; and no repugnancy, which is 
an incurable fault. An inditment of forcible entry was 
quaſhed, for that it did not ſet forth the eſtate of the 
party : ſo where the defendant hath not been in poſſeſſion 
peaceably three years before the indictment, without ſay- 
ing before the indictment found, &c. And force ſhall 
not be intended when the judgment is generally laid, for 
it muſt be cha e ed. 2 Nel/. Abr. 867. 869. 

Inditment of forcible entries lies not only for lands, but 
for tithes ; alſo for rents: but not againſt a lord en- 
tering a common with force, for which the commoner 
may not indict him, becauſe it is his own land. Crs. 
Cx. 201, 486. 

In many caſes reſtitution may be made. By8 H. 6. c. 
9 A juſlice of peace, if on inquiry, &c. a forcible entry 


F O R 
or detainer is found, ſhall put the party in poſſeſſion of 
the lands fo entered or holden; and the juſtice ſhall make 
reſtitution, (after inquiſition found) to the party ouſted, 
by himſelf, or by his precept to the ſheriff. 2 7. Ray. 


85. Carth. 496; So reſtitution ſhall be made upon an 
indictment at the quarter- ſeſſions. H. P. C. 140. 


An indictment of forcible entry may be removed from 
before juſtices of peace into the court of B. R. coram rege, 
which court may award reſtitution. 11 Rep. 65. And 
the juſtices, before whom ſuch indictment was found, may, 
after traverſe tendered, certify or deliver the indictment 
into the King's Bench, and refer the proceeding thereupon 
to the juſtices of that court, | 

So juſtices of gaol-delivery, upon an indictment before 
them. So phe? write ſhall be, where the indictment 
is quaſned. Sav. 68. 2 Oo. 151. So reſtitution ſhall 
be to a diſſeiſor ouſted by the force of the diſſeiſee. 
To a leſſee, tho' the leſſor, who was diſſeiſed, thereby 
oppoſes it. To a copyholder, tho' his lord oppoſes it. 
Vide Dalt. c. 132. Cont. before the St. 21 Jac. 15. 
Dy. 142. a. in marg, 

A copyholder cannot be diſſeiſed, becauſe he bath no 
freehold in his eſtate ? but he may be expelled. And a 


] copyhold tenant may be reſtored, where he is wrongfully 


expelled ; but if the indictment be only of diſſeiſin, as 
he may not be diſſeiſed, there can be no reſtitution but at 
the prayer of him who hath the freehold. Yelv. 8r. 2 
Co. 41. Poſſeſſion of the termor is the poſſeſſion of him 
in reverſion : and when a leſſee for years is put out of 
poſſeſſion by force, reſtitution muſt be to him in reverſion, 
and not the leſſee; and then his leſſee may re-enter. 
1 Leon. 327. A termor may ſay tha: he was expelled, 
and his landlord in reverſion diſſeiſed; or rather that the 
tenant of the freehold is diſſeiſed, and he the leſſee for 
years expelled. 4 Mod. 248. 2 Nelſ. Abr. 869. If a 
difſeiſee within three years makes a lawful claim, this is 
an interruption of the poſſeſſion of the diſſeiſor. H. P. C. 
129. Though it has been adjudged, that it is not the 
title of the poſſeſſor, but the poſſeſſor for three years, 
which is material. Sid. 149. Since the Stat. 5 R. 2. 
t. 1. c. 8. if . R. is ſeiſed of lands, and L. R. having 

ood right to enter, doth accordingly enter manu forti, 

e may be indicted notwithſtanding his right, &c. 3 Salk. 
170. For a forcible detainer only tis ſaid there is no 
reſtitution ; the plaintiff never having been in poſſeſſion. 
1 Vent. 23. Sid. 97, 99. : 

No reſtitution ſhall be awarded to an aduouſon, common, 
rent, &c. for it ſhall only be to land. Dalt. c. 44. Nor, 
where he, who uſed force has the poſſeſſion by operation 
of law as if a diſſeiſee enters, and afterwards by force, 
ouſts his diſſeiſor, the poſſeſſion ſhall not be reſtored ; for 
it was re-veſted in the diſſeiſee by his entry. Dalt. c. 1 32. 
Nor, if a leſſor enters by force, upon the leſſee, for a for- 
feiture; nor, to any other than him who was ouſted b 


1 force, as to his heir. Sal. 587. Or any abator, after the death 


of the anceſtor. Dalt. c. 132. Nor, if the party tenders 
a traverſe to the inquiſition. 1 Sid. 287. It ſhall be 
ſtayed, or granted at diſcretion. H. P. C. 141. It ſhall 
be ſtayed. Sal. 260. Sal. 588. Semb. that it ſhall be 
ſtayed. But it is faid, that it ſhall be granted. Mod. 
Ca. 115. So upon a certiorari delivered to remove an 
indictment, it ſhall be. ſtayed. H. P. C. 141. Or, if 
the indictment appears inſufficient. H. P. C. 140. 
And in ſuch caſe reftitution granted may be ſtayed be- 
fore execution. H. P. C. 140. So reſitution ſhall 
not be, after a conviction by a juſtice upon his view. 
1 Vent. 308. Nor by juſtices of afſiſe, gaol. deltvery. 
or juſtice of peace, if the indictment was not found 
before them. H. P. C. 140. Dalt. c. 44. 131. 80 
reſtitution ſhall not be, unleſs immediately ; not four or 
five years afterwards. R. Carth. 496. Nor by Stat. 3 f. 
El. 11. If by plea it appears, that the party had poſſeſſion 
for three years before the inquiſition found. T. Ray. 85. 
Sal. 260. Tho the plea does not ſhew, how he was pol- 
felled. T. Ray. 85. 1 Sid. 149. 


A record of juſtices of peace of forcible entry, is. not 
traverſable ; but the entry and force, &c. may be tra- 
verſed in writing, and the juſtices may ſummon a jury for 


trial of the traverſe. 1 Salk. 353. The finding of the 
5 F 1 force 


* 


' . verſable; and if the juſtices of 
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force being in nature of a preſentment by the jury, is tra- 
ce refuſe the traverſe, 
and grant reſtitution, on removing the indictment into 
B. R. there the traverſe may be tried; and on a verdict 
found for the party, &c. a re- reſtitution ſhall be granted. 
Sid. 287. 2 Salk. 588. If no force is found at a trial 
thereof before juſtices, reſtitution is not to be granted; nor 
ſhall it be had till the force is tried; nor ought the juſtices 
to make it in the abſence of the defendant, without calling 
him to anſwer. 1 Hawk. P.C. 154. No other juſtices 
of peace, but thoſe before whom the indictment was found, 
may either at ſeſſions, or out of it, award reſtitution the 
ſame juſtices may do it in perſon, or make a precept to 
the ſheriff to do it, who may raiſe the power of the county 
to aſſiſt him in executing the ſame. 1 Hawk. 152. And 
the ſame juſtices of peace may alſo ſuperſede the reſtitu- 
tion, before it is executed ; on inſufficiency found in the 
indictment, &c. But no other juſtices, except of the 
court of B. R. A certiorari from B. R. is a ſuperſedeas 
to the reſtitution ; and the juſtices of B. R. may ſet aſide 
the reſtitution after executed, if it be againſt law, or ir- 
regularly obtained, &c. 1 Sakk. 154. If juſtices of 

ce exceed their authority, an information may be 
* againſt them. A conviction for forcible entry, be- 
fore a fine is ſet, may be quaſhed on motion; but after a 
fine is ſet, it may not ; the defendant muſt bring writ of 
error, 2 Salk. 450. 

If a plaintiff proceeds not criminally by indictment for 
forcible entry, but commences a civil action on the caſe, 
(which he may do on the ſtatute of 8 Hen. 6. c. 9.) the de- 
fendant is to plead Not guilty, or may plead any ſpecial 
matter, and traverſe the force ; and the plaintiff in his 
replication muſt anſwer the ſpecial matter, and not the 
traverſe ; and if it be found againſt the defendant, he is 
convicted of the force of courle ; whereupon the plaintiff 
ſhall recover treble damages and coſts. 3 Salk. 169. 

A reverſioner cannot bring action of forcible entry, be- 
cauſe he cannot be expelled, though he may be diſſeiſed. 
Dyer 141. And the words in the writ to maintain the 
action are, that the defendant expulit & diſſeiſivit, &c. 
yet it is ſaid that every diſſeiſin implies an expulſion in 
forcible entry. 2 Cro. 31. And if in treſpals or aſſiſe 
upon the ſtatute of forcible entrys, 8 H. 6. c. g. the de- 
fendant is condemned by non ſum informatus ; he ſhall pay 
treble damages and treble coſts : adjudged, and affirmed 
in error. For the words of the ſtatute give them where 
the recovery is by verdict, or otherwiſe in due manner. 
Jenk. Cent. 197. Though forcible entry is puniſhable 
either by indictment or action; the action is ſeldom 
brought, but the indictment often. See Black. Com. 3 V. 
179. 4. 147. 

FORCIBLE MARRIAGE, Of a woman of eſtate, is 
felony ; for by the Stat. 3 H. 7. c. 2. it is enacted. © That 
if any perſons ſhall take away any woman having lands or 
H oods, or that is heir apparent to her anceſtor, by force, and 


EE againſt ber will, and marry or defile her, the takers, pro- 


L curers, abettors, and receivers of the woman taken away 
„ againſt her will, and knowing the ſame, ſhall be deemed 
principal felons :” but as to procurers and acceſſaries, they 
are to be before the offence committed, to be excluded the 
benefit of clergy, by 39 Eliz. c. 9. The indictment on 
the Stat. 3 H. 7. is expreſly to ſet forth, that the woman 
taken away had lands or goods, or was heir apparent, and 
alſo that ſhe was married or defiled, becauſe no other caſe 
is within the ſtatute ; and it ought to alledge that the 
taking was for lucre : it is no excule that the woman at firſt 
was taken away with her conſent ; for if ſhe afterwards 
refuſe to continue with the offender, and be forced againſt 
her will, ſhe may from that time properly be ſaid to be 
taken againſt her will; and it is not material whether a 
woman, fo taken away, be at laſt married or defiled with 
her own conſent or not, if ſhe were under the force at the 
time; the offender being in both caſes equally within the 
words of the act. 3 ft. 61. H. P. C. 119. 1 H. P. C. 
109, 110. 

Thoſe perſons who after the fact receive the offender, 
are but acceſſaries after the offence, according to the rules 
of the Common law ;. and thoſe that are only privy to the 
damage, but not parties to the forcible taking away, are 
not within the act. H. P. C. 119. A man may be in- 


/ 
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dicted for taking 892 by force in another coun 
for the continuing of the force in any county amounts A 
a forcible taking there. Jhid. Taking away any woman 
child, under the age of ſixteen years and unmarri 
of the cuſtody and without the conſent of the father or 
guardian, &c. the offender ſhall ſuffer fine and impri. 
ſonment ; and if the woman agrees to any contrad of 
matrimony with ſuch perſon, ſhe ſhall forfeit her eſtate 
during her life, to the next of kin to whom the inhe;;. 
tance ſhould deſcend, &c. Stat. 4 & 5 P. & M. 4 xg 
See 3 Mod. Rep. 84. 169. This is a force againf 1}; 
parents and an information will lie for ſeducing a yo 
man or woman from their + pb againſt their conſents, 
in order to marry them, c 
See Marriage, and Black. Com. 4. 2 

FORD, (forda) A ſhallow place in a river made ſo by 
damming or penning up the water. Mon. Ang. tom, 1. 5 


657. 

1 ORD OL, (from the Sax. fore, before, and dele, a part 
or portion) Signifies a butt or head-land, ſhooting upon 
other bounds. 

FORECHEAPUM, Preemption, from the Sax, fire 
ante, and ceapean, i. e. Nundinari, emere. Et non licetat 
11s aliquod forecheapum facere burgbmannis, & dare thei. 
mum ſuum. Chron. Brompton. col. 897, 898. and LL, 
Zthelredi, c. 23. | 

F ORECLOSED, Shut out, or excluded, as the bar. 
ring the equity of redemption or mortgages, &c, 2 hf, 
298. See Black. Com. 2 V. 159. 

FOREGOERS. The King's purveyors were ſo called 
4p their going before to provide for his houſhold. 36 


«Re © | 

FOREIGN, (Fr. foraign, Lat. forinſecus, extrancus) 
Strange or outlandiſh, of anotker country ; and in our 
law, is uſed adjectively, being joined with divers ſubſtan- 
tives in ſeveral ſenſes. Ach. 126. 

FOREIGN ATTACHMENT, Is an attachment of 
foreigners goods, found within a liberty or city, for the ſatis- 
faction of ſome citizen to whom the foreigner is indebted; 
or of money in the hands of another perſon, due to him a- 
gainſt whom an action of debt is brought, &c. Sd. gu. if 
now, any diſtinction is made, as to the goods or money at- 
tached being the property of a foreigner, or a citizen? Fot 
we apprehend the cuſtom now is to attach the property of 
the latter, as well as of the former. See Attachment 

FOREIGN COURT, At Lemfeer (anciently called 

Leominſter) there is the borough and the foren court; 
which laſt is within the juriſdiction of the manor, but not 
within the liberty of the bailiff of the borough : ſo there is 
foreign court of the honour of Gloceſter. Clauſ. 8 Ed. 2. 
Foreign bought and ſold is a cuſtom within the city of 
London, which being found prejudicial to the ſellers of 
cattle in Smithfield, it was enacted 22 & 23 Car. 2. c. 19. 
that as well ſtrangers, as freemen, may buy and ſell any 
cattle there. See 25 Car. 2. c. 24. 1 Jac. 2. c. 1). 


FOREIGN KINGDOM. Is a kingdom under the dy | 


minion of a foreign prince; ſo that Jreland, or any other 
place, ſubject to the crown of England, cannot with us be 
called foreign; though to ſome purpoſes they are diſtinct 
from the realm of England. If two of the King's ſubjects 
fight in a foreign kingdom, and one of them is Killed, 1 
cannot be tried here by the Common law ; but it may be 
tried and determined by the Con/table and Marſbal, accord 
ing to the Civil law; or the fact may be examined by 
the Privy Council, and tried by commiſſioners appoin 
by the King in any county of England, by ſtatute. 3 Ii 
48. 33 H.8. One Hutchinſon killed Mr. Colon abroad 
in Portugal, for which he was tried there and acquitted, 
the exemplification of which acquittal he produced under 
the Great Seal of that kingdom; and the King being vi 
ling he ſhould be tried here, referred it to the judges, who 
all agreed, that the party being already acquitted by 
laws of Prrtugal, could not be tried again for the lame 
fact here. 3 Keb. 785. ; 
If a ſtranger of Holland, or any foreign kingdom, bes 
goods at London, and gives a note under his hand for of 
ment, and then goes away privately into Holland; ! , 
ſeller may have a certificate from the Lord — 
proof of ſale and delivery of the goods; upon which re. 
people of Holland will execute a legal procels on the 701 


. 3 Oo. 557. m. 472, 
57 Kym. 4); 
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28. Allo at the inſtance of an ambaſſador or con- 
Tn perſon of England, or any criminal againſt the 
Jaws here, may be ſent from a foreign kingdom hither. 
Where a bond is given, or contract made in a foreign 
kingdom, it may be tried in the King's Bench, and laid to 
be done in any place in England. Hob. 11. 2 Bulſt. 
322. And an agreement made in France, on two French. 
perſons marrying, touching the wife's fortune, has been 
decreed- here to be executed, according to the laws of 
Englant, and that the huſband ſurviving ſhould have the 
whole; but relief was firſt given for a certain ſum, and 
the reſt to be governed by the cuſtom of -Parts. Preced. 
hanc. 207, 28. Wo 
J FOREIG! N OPPOSER, or appoſer. See Exchequer. 

FOREIGN PLANTATIONS. 'See Plantations. 
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where he is refuſed as incompetent to try the matter in 
queſtion, becauſe it ariſes out of his juriſdiction. Kitch. 75. 
Stat. 4 Hen. 8. c. 2. And if a plea of iſſuable matter isal- 
ledged in a different county from that wherein the party is 
indicted or appealed, by the Common law, ſuch pleas can 
only be tried by juries returned from the counties where- 
in they are alledged. 2 Hawk. P. C. 404. But by the 
Stat. 33 H. 8.c. 14. All foreign pleas triable by the coun- 
try, upon an indictment for petit treaſon, murder or felony, 
ſhall be forthwith tried without delay, before the ſame 
juſtices before whom the party ſhall be arraigned, and by 
the jurors of the ſame county where he 1s arraigned, not- 
withſtanding the matters of the — are alledged to be in 
any other county or counties: though as this ſtatute ex- 
tends not to treaſon, nor appeals, it is ſaid a foreign iſſue 
therein muſt ſtill be tried by the jury of the county where- 
in alledged. 3 Inſt. 17. H. P. C. 255. In a foreign 
Plea in a civil action the defendant ought to plead to that 
place where the plaintiff alledges the matter to be done in 
his declaration; and the defendant may plead a foreign 
plea where a matter is tranſitory, or not tranſitory ; but 
in the laſt caſe he muſt ſwear to it. Sid. 234. 2 Nel/. 
871. When a foreign plea is pleaded, the court generally 
makes the defendant put it upon oath, that it is true ; or 
will enter up judgment for want of a plea. See 5 Med. 
335. Foreign anſwer is ſuch an anſwer as is not triable 
in the county where made; and foreign matter is that 
matter which is done in another county, &c. 

FOREIGN SERVICE, is that whereby a mean lord 
holds of another, without the compaſs of his own fee : or 
that which the tenant performs either to his own lord, or to 
the lord paramount, out of the fee. Kitch. 299. Of 
theſe ſervices, Bratton ſays thus: [tem ſunt quedam ſervi- 

lia, que dicuntur forinſeca, quamvis ſunt in charta de feoffa- 
mento expreſſa & nominata; & que ideo dici poſſunt forin- 
ſeca, 95 pertinent ad dominum regem, & non ad dominum 
capttalem, &c. Quandoque enim nominantur forinſeca, large 
ſumpto vocabulo, quoad ſervitium domint regis quandoque ſcuta- 
um, quandogue ſervitium domini regis, & ideo forinſecum 
dici poteſt, quia fit & capitur foris, ſive extra ſervitium quod 
fit domino capitali. Bract. lib. 2. c. 16. And foreign 

ſervice ſeerns to be knight ſervice, or eſcuage uncertain, 

OP 650.—Salvo Forinſeco Servitio. Mon. Ang. tom. 
2. . O37» 

FOREIGNERS, Though made denizens or naturaliz- 
ed here, are diſabled to bear offices in the government, to 
be of the you council, members of parhament, &c. by 
the acts of ſettlement of the crowrf. 12 W. 3. c. 2. 1 Geo. 
1. c. 4. 2 | 

FOREJUDGER, (forejudicatio) A judgment whereby 
a perſon is deprived or put by the thing in queſtion. Brac? 
ib. 4. To be forej udged the court, is when an officer or 
atorney of any court is expelled the ſame for ſome offence ; 
or for not appearing to an action, ona bill filed againſt him, 
Kc. And in the latter caſe, he is not to be admitted to 


. 


attorney privileged in C. B. is ſued, after a bill filed 
inst him, the plaintiff's attorney delivers it to one of 

'hne criers of the court, who calls the attorney defendant 

his name, and folemnly proclaims aloud, that if he does 
not appear io ſuch a bill, he will be Forejudged: and when 
we Crier hath fo called ſuch an attorne , the bill is deli- 
"ered to the ſecondary, who gives a rule for him to appear, 
er he will ſtand forejudged : after which this bill is to be 


| tornies: and there are inſtances of 1 


FOREIGN PLEA, Is a plea in objection to a judge, 


practiſe in the court, till he appears. 2 Hen. 4.6. 8. If 


carried to the prothonotary's office, and there filed and en- 
[tered ; and if the attorney appears not in four days, then 
the bill is entered upon a roll of that term, and carried 
to the clerk of the warrants and inrolments; and he there- 
upon ſtrikes ſuch attorney out of the roll of attornies, 
when he ſtands unprivileged, and may be arreſted as any 
other perſon, &c. Pratti/. Sotic.. 322. Attorn. Ompan. 
' 182, 183. Büt an attorney forgudged, may be reſtored, 
| on clearing himfelf from his contumacy in not appearing 
when he was called, and on making ſatisfaction to the 
' plaintiff; and then a judge will make an order to the clerk 
of the warrants, to replace him in the proper roll of at- 
attornies 
 forejudged, upon payment of a ſmall fine. Bid. Raſtal 

N | | 
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Form & a forejudger of an attorney. 


| E it remembered, that on the day of, &c. this ſame 
term, A. B. tame here into this court by, &c. his 
attorney, and exhibited to the Be of our Sovereign Lord 
the King, his bill againſt C. D. Gent. one of the attormes of 
the Common Bench of our ſaid Sovereign Lord the King, = 
ſonally preſent here in court; the tenor of which bill follows 
in theſe words, that is to ſay, To the juſtices of our Sovereign 
Lord the King, I. A. B. by, &c. bis attorney, complains of 
C. D. one of the attornies, &c. for that whereas, &c. (ſet- 
ting forth the whole bill) The pledges for the proſecution are 
John Doe and Richard Roe: whereupon the ſaid C. D. be- 
ing wer, called, came not; therefore be is foreſudged from 
exerciſing bis office of attorney of this court, for his contumacy, 
&c. : 


2K — 


FORESCHOKE, (aerelictum) Is of the fame meaning 
with forſaken in modern language; in one of our ſtatutes, 
it is ſpecially uſed in lands or tenements ſeiſed by a lord, 
for want of ſervices performed by the tenant, and quietly 
held by ſuch lord beyond a year and a day; now the te- 
nant, who ſeeing his land taken into the hands of the lord, 
and poſſeſſed fo long, and not purſuing the courſe appoint- 
ed by law to recover it, doth in preſumption of law difavow 
or forſake all the right he hath to the ſame ; and then 
ſuch lands ſhall be called fore/choke. Stat. 10 Ed. 2. c. 1. 

FOREST,(fore/ta, ſaltus) Signifies a great or vaſt wood; 
locus ſybveflris & ſaltuoſus. Our law writers define it 
thus, Foreſta eft locus ubi fere inhabitant vel includuntur ; 
others ſay it is called Fore/ta, quaſi ferarum flatio, vel tuta 
manſio ferarum. Manwood, in his Foreſt Laws, gives this 
particular definition of it: A foreſt is a certain territory 
or circuit of woody grounds and paſtures, known in its 
bounds and privilege, for the peaceable being and abiding 
of wild beaſts, and fowls of foreſt ; chaſe and warren, to 
be under the King's protection for his princely delight , 
repleniſhed with beaſts of venary or chaſe, and great co- 
verts of vert for ſuccour of the ſaid beaſts; for preſerva- 
tion whereof there are particular laws, privileges and 
officers belonging thereunto. Manw. part 2. c. 1. 

Foreſts are of that antiquity in England, that (exce 
the New Fore/t in Hampſhire, erected by William called The 
Conqueror, and Hampton Court, erected by King Hen. 8. 
lee 31 H. 8. c. 5) it is ſaid there is no record or hiſtory 
doth make any certain mention of their erections and be- 
ginnings; though they are mentioned by ſeveral writers; 
and in divers of our laws and ſtatutes. 4 Iuſt. 319. 
Our ancient hiſtorians tell us, that New Fore/t was raiſed 
by the deſtruction of twenty-two pariſh churches, and ma- 
ny villages, chapels and manors, for the ſpace of thirty 
miles together ; which was attended with divers judgments 
on the poſterity of King Will. 1. who erected it; for Wil- 
lam Rufus was there ſhot with an arrow, and before him 
Richard, the brother of Hen. 1. was there killed ; and Henry, 
nephew to Robert, the eldeſt ſon of the Conqueror, did 
hang by the hair of the head in the boughs of the fore/t 
like unto Ab/alom. Blount. 

Beſides the New Foreſt, there are ſixty- eight other 
foreſts in England; thirteen chaſes, and more than ſeven 
hundred parks : the four principal fore/ts are New Foreſt 
on the Sea, Shirewood Foreſt on the Trent, Dean Foreſt 
on the Severn, and Windſor Fireſt on the Thames. The 


way 
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way of making à fore/t_is thus: Certain commiſſioners, 
are appointed under the Great Seal of England, who view. 
the ground intended for a foref, and fence it round with. 

metes and bounds ; which being returned into the Chan- 
cety, the King cauſes it to be proclaimed throughout the 


county where.the land Jieth, it is a foreft, and to be 
aur ger by the laws of the foref, and prohibits all per- 
ons from chm there without his leave; and then he 
appointeth wg rs fit for the preſervation of the vert and 
veniſon, anc 1 becomes a forgſ on record. Manu. 
c. 2. Though the King may erect a foreſt on his own 
ground and. waſtes ; he may not do it in the ground of 
other perſons, without . their: conſents ; and agreements 
with them for that purpaſe ought to be confirmed by 
parliament. 4 It. 300. IRS” 5 

Proof of a fire appears by matter of record; as by the 
eyres of the juſtices of the foreſts, and other courts, and of- 
ficers of fore/ts, &c. and not by the name in grants. 12 


Rep. 22. As parks are incloſed with wall, pale, &c. ſo o- 


reſts, and chaſes are incloſed by metes and bounds ; ſuch 
as rivers, highways, hills, v/z, which are an incloſure 
in law ; and without which there cannot be a foreſt. 4 
Inſt. 317. And in the eye of the law, the boundaries of 
a foreſt go round about it as it were a brick wall, direct 
in q right line the one from. the other, and they are known 
either by matter of record, or preſcription. Ibid. Bounds of 
a foreſt may be aſcertained by commiſſion from the Lord 
Chancellor; and commiſſioners, ſheriffs, officers of fore/7s, 
&c. are impowered to make inqueſts thereof. Stat. 16 & 
17 Car. 1. c. 16. Alſo the boundaries of fore/ts are rec- 


koned a part of the fore/t ; for if any perſon kill or hunt 
any of the King's deer in any ene river, or other in- 
cluſive boundary of a fore/?, he is as great an offender 


as if he had killed or hunted deer within the fore/? itſelf. 
4 Inſt . 18 4 ö . . 

By the grant of a fore/?, the game of the foreſt do paſs; 
and beaſts. of fore/t are the hart, hind, buck, doe, boar, 
wolf, fox, hare, &c. The ſeaſons for hunting whereof 
are as follow, viz. that of the hart and buck begins at 
the feaſt of St. John Baptiſt, and ends at Holy-rood Day; 
of the hind and doe, begins at Holy-rood, and continues 
till Candlemas-; of the boar, from Chri/tmas to Candlemas ; 


of the fox, begins at Chri/tmas, and continues till Lady- 


Day, of the hare, at Micbaeimas, and laſts till Candlemas. 
Dyer 169. 4 Inſt. 316. 

Not only game, &c. are incident to a fore/?, but alſo a 
foreſt hath divers ſpecial properties. 1. A Foreſt truly and 
ſtrictly taken, cannot be in the hands of any but the King; 
for none but the King hath power to grant commiſſion to 
any one to be a ju/tice of eyre of the fore/t : but if the King 
grants a fore/t to a ſubject, and granteth further that 
upon requeſt made in Chancery, he and his heirs ſhall 
have juſtices of the foreſt, then the ſubject hath a fore/? in 
law. 4 inſt. 314. Oo. Fac. 155. The /econd property 
of a foreſt is the courts ; as the juftice ſeat, the ſwainmote, 
and court of attachment, The third property is the offi- 
cers belonging to it; as firſt, the juſtice of the fore/?, the 
warden, or warder, the verderors, foreſters, agiſters, re- 
garders, keepers, bailiffs, beadles, &c. Though as to the 
courts, the moſt eſpecial court of a fore/? is the ſwain- 
mote, which is no leſs incident to it than a court of pie- 
Powder to a fair: and, if this fail, there is nothing re- 
maining of the fore/t, but it is turned into the nature of 
a chaſe. Manw. c. 21. Crompt. Jur. 146. There is 
but one Chief Fuſtice of the fore/ts on this fide Trent, and 
he is named, Juſticiarius [tinerans Foreſtarum, &c. citra 

Trentam; and there is another, Capitalis Juſticiarius; 
and he is Juſticiafius Itinerans omntum Foreſtarum ultra 
Trentam, Sc. who is a perſon of greater dignity, than 
knowledge in the laws of the foreſt ; and therefore when 
Juſtice ſeats are held, there are aſſociated to him ſuch as 
the King ſhall appoint, who together with him determine 
omnia placita foreſie, &c. 4 Inſt. 315. | 

A juſtice in eyre cannot grant licence to fell any timber, 
unleſs it be ſedente curia, or after a writ of ad quod dam- 
num and it hath been reſolved by all the judges, that 

though ju/tices in eyre, and the King's officers within his 
foreſts, have charge of veniſon, and of vert or green hue, 
tor the maintenance of the King's game, and all manner 
of trees for covert, browſe and pannage; yet when tim- 


* 
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ber of the fore/t is ſold, it muſt be cut and taken by 
power under the Great Seal, or the Exchequer Seal by viey 
of 6 A a that it may not be had in places inconye. 
; Ment for the game: and the juſtice in eyre, or any of the 
King's officers in the fore/?, cannot ſell or diſpoſe of any 
vod within the fore/t without commiſſion; fo that the 
; Exchequer and the. officers of the fore/ have diviſum in. 
' perium, the one for the profit of the King, the other fir 
bus pleaſure. . 3d Vol. Read. on Stat. p. 304, 205. All 
no officer of the fore/? can claim windfalls, or dotard trees, 
for their perquiſites, becauſe they were once parcel of the 
King's inheritance ; but they ought to be fold by com- 
miſſion, for the King's beſt benefit. Ibid. If any offi 
 cers cut doun wood, not nevceflary for browſe, &c. 
they forfeit their offices. 9 Rep. 50, The lord of 2 
foreſt may by his officers enter into any man's woo | 
within the regard of the fore/t, and cut down browſewogd ; 
for the deer in winter. 2 Par. Game Law, p. 46. q 


A preſcription for a perſon to take and cut down timber 
trees in a foreſt, without view of the fore/ter, it is (aid 
may be good: but of this quere, without allowance of a 
former eyre, &c. If a man hath a wood in a fore/?, and 
hath no ſuch preſcription, the law will allow him to fell 
it, ſo as he doth not prejudice the game, but leave ſufficient 
vert; but it ought to be by writ of ad quod damnum, &c. 
4 Inſt. Oo. Fac. 155 And every perſon in his own 
wood in a fore/t may take houſe bote and hay-bote, by view 
of the foreſter ; and ſo may freeholders by preſcription, 
copyhoſders by cuſtom, &c. 1 Ed. 3. c. 2. The wood, 
taken by view of the fore/ter, ought to be preſented at the 
next court of attachment, that it was by view, and may ap- 
pear of record, 


Fences, &c. in foreſts and chaſes, muſt be with low 
hedges, and they may be deſtroyed, though of forty 
years continuance, if they were not before. Cro. Ju. 
156. He whoſe wood is in danger of being ſpoiled, for 
want of repairing fences by another, ought to requeſt the 
party to make good the hedges ; and if fe refufe, then he 
muſt do it himſelf, and have action on the caſe againſt the 
other that ſhould have done it. 1 Jones 277. 

A perſon may have action at Common law for a trel- 
paſs in a foreſt, as to wood, &c. to recover his right. 
Sid. 296. | | 

The court of the juſtice in eyre may proceed upon the 
ſentments or verdicts in the ſwainmote, &c. And preſent- 
ments and convictions of the court of attachment and ſwan 
mote, muſt be delivered to the Lord Chief Juſtice in Eyre, 
at the next court of juſtice-ſeat, &c. where judgment 1s to 
be given; and the plea of the fore/? runs thus: Preſents 
tio per foreſtarios, 2 convittio per viridarios, &c. The 
court of attachment or woodmote in foreſts, is kept every 
forty days; at which the fore/ters being in the attach: 
ments de viridi & venatione, and the preſentments there- 
of and the verderors to receive the ſame, and inrol them; 
but this court can only inquire, not convict. 4 5 
289. The court of ſwainmoteis holden before the verde- 
rors as judges, by the ſteward of the ſwainmote, thrice 
the year: the freeholders within the foreſt are to app 
at this court, to make inqueſts and juries ; and this court 
may inquire de ſuperoneratione foreſtariorum & aliorum m- 
niſtrorum foreſtæ, & de eorum oppreſſionibus populo n:ir? 1 
latis : it may inquire of offences, and convict allo, but 
4 give judgment, which muſt be at the juſtice ea. 


The court of the Chief Fuſtice in Eyre, or Juſtice. Su, 
is a court of record, and hath authority to hear an 1 : 
mine all treſpaſſes, pleas, and cauſes of the erg, - 
within the fore/t, as well concerning vert and veniſon, 
other cauſes whatſoever ; and this court cannot de 1 
oftener than every third year. As before other uſtices 
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 : 
Eyre, it.muſt be ſummoned forty days at leaſt before but 
ſitting thereof; and one writ of ſummons is to be dite. ſuff 
to the ſheriff of the county, and another writ ax 2 be 


reſtæ Domini Regis vel ejus locum tenenti, &c. 

of ſummons — 4 two parts: Fut, to fumm : 
the officers of the fore/, and that they bring m 20 
all records, &c. Secondly, All perſons which clam 
liberties or franchiſes within the fore/t, and to ſhow at 


the 


they claim the ſame ; if there be erroneous Ju 
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the juſtice-ſeat, the record may be removed by writ of 
error into B. R.. 4 Inſt. 291. N 25 

The Court of Regard, or Survey of Dog, is holden like- 
_ wiſe every third year, 


t their running at or killing of deer. By ſtatute, three 
FG of Aua te are to be held for urg in the year; 
one fifteen days before Michaclmas, another about Mar- 
/inmas, and the third fifteen days before Mid/ummer and 
preſentments of treſpaſſes of green hue, and hunting in 
foreſts, muſt be made at the next /wainmote by foreſters, 
Se. Alſo no officer of the foreft ſhall ſurcharge the foref, 
on pain of impriſonment by the juſtices of the fareſt. 
Charta de Foreſta, 9 H. 3. c. 1. Ordinatio de Foreſta, 
34 _—_ Fuftices of foreſts, &c. may make deputies. 

8. c. 35. 
5 The Chir? Warden of the fare/t is 
to the juſtices of the fore/t, to bail and 
but he is no judicial officer ; and the co 


v een a ITT 


1 next 
5 r e offenders ; 
ble of the 


of the fore/t, as of M indſor Caſtle. 

A Ferderor is a judicial officer of the fore/t, and choſen 
in full county, by the King's writ : his office is to ob- 
ſerve and keep the aſſiſes ar laws of the fore/ts, and view, 
receive, and inrol the attachments and preſentments of all 
treſpaſſes of the fore/?, of vert and veniſon, and to do 
equal right and juſtice to the people : the Verderors are 
the chief judges of the /warnmaze court; although the 
Chief Warden, or his deputy, uſually ſus there. 4 &r/7. 


292. 
The Regarder is to make regard of the fore/t, and to 


foreſters, &c. Before any juſtice- ſeat is holden, the Re- 
garders of the fareſt muſt make their regard, and go thro 


” and view the whole foreſt, Sc. They are miniſterial of- 
Js ficers, conſtituted by letters patent of the King, or choſen | 
2 by writ to the ſneriff. 4 4ſt. 291. 5 
1 A foreſter is in legal underſtanding a ſworn officer mi- 
Fw niſterial of the fore/?, and is to watch over the vert and 


of all manner of treſpaſſes done within the fore/t : a Fo- 
refter is alſo taken far a Foodward © this officer is made 
by letters E and it is ſaid the office may be granted 
in fee, or for life. 4 /u/t. 293. Every Foreſter, when he is 
called at a court of juſtice-teat, augbt upon his knees to 
deliver his horn to the Chief Juſtice in Eyre; ſo every 
Woodward ought to preſent his hatchet to my Lord. 

A Riding foreſter is to lead the King in his hunting. x 


fee-ſimple, cannot be granted or aſſigned over without the 
King's licence. 4 u. 316. If a foreſter by patent for 
life, is made juſtice of the ſame foreſt pro har wee, the fo- 
reſterſbip is bec void ; for theſe offices are incom- 
patible, as the fore/ter is under the correction of the juſ- 


there f : 

tice, and he cannat judge himfelf. 4 4ſt. 313. 
-_ An agi/ter's office is to attend upon the Kg woods, 
4 i and lands in a forgf, receive and take in cattle, &c. by 
ver 1 agiſtment that is to depaſture within the foreſt, or to 
hrice feed upon the pannage, &c. And this officer is conſti- 
appear tuted by letters patent. 4 Iuſt. 293. Perſons inhabiting 
s cu in the foreſt may have common of herhage for 
_ commonable within the fareſt ; but by the foreft law, 
oſtro ; are not cammonable there, becauſe they bite fo 
ſo, bu cloſe that they deſtroy the vert; and yet it has been held, 
ce that /beep may he commonable in foreſts hy 


efcriptioo. 
3 Bulſt. 213. There may be a preſcription 2 cammon 


ire. deu, n a foreſt at all times of the year ; tho it was. formerly 
1 1 the opinion of _ judges, ry nr — ſhould be 
1005 ey 3 Lev. 12). oreſt may fafforcfted 
ſon, B and laid open; hut right of common ſhall remain. nb. 
wo 93. He that bath a grant of the herhage or paunage of 


a park, foreſt, &c. cannot take any herbage or 
but of tho ſurpluſage oyer and aboye a — -—d 
lufficient paſture. and feeding for the game; and if there 
be no ſurpluſage, he that bath the herbage and pannage 
2 42 — beaſts e he wn may be driven 
out. 3 Fal. en Star. 308. may gather nuts 
in the foreſt . | 9 | 


the wild beaſts from the purliews into the foreſt, and to 
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for expeditation, or lawing of dogs, | 
by cutting off to the ſkin three claws of the fore feet, to 


caftle, where afareft is, by the fore/t law is Chief Warden 


view and inquire of offences, concealments, defaults of 


veniſon, and to make attachments and true preſentments 


Jones 297. The office of Foreſter, &c. though it be a 


A Ranger of a foreſt is one whoſe buſineſs is to rechaſe | 


FO Ri 
preſent offences within the ecken, and the foreſt, &c. 
And though he is not properly an officer in the foreſt, yet 
he is a conſiderable officer of, and belonging to it. 

The Heaale is a foreſt officer, that warns all the courts 
of the foreſt, and executes proceſs, makes all proclama- 
tions, &c. 4 oſt. 312. 

There are alſo Keepers or Bailiffs of walks in foreſis and 
chaſes, who are ſubordinate to the Verderors, &c. And 
theſe officers cannot be ſworn on any inqueſts, or juries 
out of the foreſt. If any man hunt beaſts within a foreſt, 
although they are not beaſts of the foreſt, they are pu- 
niſhable by the foreſt laws; becauſe all nig there, 
without warrant, is unlawful. 4 Hast. 314. If a deer 
be hunted in a foreſt, and afterwards by hunting it is 
driven out of the foreſt, and the Fore/ter follows the 
chaſe, and the owner of the ground where driven killa the 
deer there; yet the Fereſter may enter into the lands and 
retake the deer : for property in the deer is in this Me 
by purfuit. 2 Leon. 201. He that hath any manner of 
licence to hunt in a foreſt, chaſe, park, &c- muſt take 
heed that he do not abuſe his licence, or exceed his au- 
thority ; for if he do, he ſhall be accounted a treſpaſſer 
ab initio, and be puniſhed for that fact as if he had na 
licence at all. Manw. 280, 288. 

Every lord of parliament, ſent for by the King, may, 
in coming and returning, kill a deer or two in the King's 
foreſt or chaſe through which he paſſes ; but it muſt not 
be done privily, without the view of the foreſter, if pre- 
ſent ; or, if abſent, by cauſing one to blow a horn, be- 
cauſe otherwiſe he may be a treſpaſſer, and ſeem to ſteal 
the deer. Chart. Foreſt. c. 11. 4 IA. 308. 

Lex Foreſte is a private law, and muſt be pleaded, 2 
Leon. 209. But it hath been obſerved, that the laws of 
the foreſt are eſtabliſhed by act of parliament, and for the 
moſt part contained in Chartd de Foreſta, g H. 3. /t. 2. 
c. 2. and 34 Ed. 1. ſt. 5. c. 1. By the law of the foreſt, 
receivers of treſpaſſers in ane killing of deer, know- 
ing them to be ſuch, or any of the King's veniſon, are 
principal treſpaſſers ; though the treſpaſs was not dane to 
their uſe or benefit, as the Common law requires; by 
which the ſubſequent agreement amounts to a command 
ment: but if the receipt be out of the bounds of the 
foreſt, they cannot be * the laus of the 
bog, not within the foreſt igen, hich i lo). 
4 . 317. "Wi | 
Ik a treſpaſs be done in a foreſt, and the treſpaſſer dies, 
it ſhalt be puniſhed after his death in the life-time of the 
heir, contrary to the Common law. Hue and cry rpay be 
made by the foreſt law for treſpaſs, as to veniſon ; tho 
it cannot be purſued but only within the bounds of ugh 
foreſt. 4 1n/t. 294. And not purſuing hue and cry in 
the foreſt, a townſhip, &c. may be fined and amerced. 
In every treſpaſs and offence of the foreſi in vert or ve- 
niſan, the puniſhment is, to be impriſoned, ranſomed, 
and bound to the good behaviour of the foreſt, which 
muſt be executed by a judicial ſeatence by the Lord Chief 
Ae 5 af — _— LAS 

an) Fareſter find any perſon hunting without warrant, 
he is to arreſt his dats and — moos from 
whence he ſhall not be delivered without ſpecial warrant 
from the King, or his juſtices of the foreſt, c. But by 
1 Ed. 3. c. 8. Perſons are bailable if not taken in the 
manner, as with a bow ready to ſhoot, carrying away 


deer killed, or ſmeered with blood, &c. Tho if one be 


not thus taken, he may be attached by his gaods, 4 N. 


289. | ; | 
The warden of the foreſt ſhall let ſych to mainpriſe 
until the eyre of the foreſt ; or 4 writ may be had out of 
the Chancery to oblige him ta da it; and if he refuſe to 
deliver the party, 4 writ. ſhall-go ta the ſheriff to attach 
the warden, &c. who ſhall pay treble damages to the 
party grieved, and be committed te priſon, &c. Stat. 1 
Ed. 3. g. 8. No officer of the foreſt way take or impri- 
loh any perſon. without due indictment, or per main ouura, 
with his and at the work; nor ſhall conſtrain any to 
make ohlfgation againſt the aſſiſe of the foreft, on pain to 
Senn es, and to be ranſomed at the King's 


7 . . . | : tug 
A foreſter ſhall not he queſtioned for killing a tre 


mailer, who (after the peace cried unto him) will nat yield 
5G him 
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FOR 


+ himſelf; ſo as it be not done out of ſome former malice. | 


21 Ed. 1. But if treſpaſſers in a foreſt, &c. kill a man 
who oppoſes them, although they bore no malice to the 
perſon killed, it is murder; becauſe they were upon an 
unlawful act, and therefore malice is implied. Rol. Abr. 
548. And if murder be committed by ſuch treſpaſſers, all 
are N Kel. Rep. 84. If a man comes into a 
foreſt in the night-time, the Foreſter cannot juſtiſy beat- 
ing him before he makes reſiſtance ; but if he reſiſts, he 
may juſtify the battery. Perſons may be fined for con- 
— the killing of deer by others ; and fo for carrying 
a gun, with an intent to kill the deer ; and he that ſteals 
veniſon in the fore, and carries it off on horſeback, the 
horſe ſhall be forfeited, unleſs it be a ſtranger's ignorant 
of the fact. 2 Par. Game Law 34, 35: | 

Where heath is burnt in a foref, the offenders may be 
fined : and if any man cuts down buſhes and thorns, and 
carries them away in a cart, he is fineable, and the cart 
and horſes ſhall be ſeized by the fore laws. bid. 36, 
46. But a man may preſcribe to cut wood, -&c. And 
every freeman within the fore may on his own ground 
make a mill-dyke, or arable land, without incloſing ſuch 
arable ; but if it be a nuſance to others, it is puniſhable. 
Chart. Foreſt. c. 11. 12 Rep. 22. And if any having 
woods in his own ground within any fore/t, or chaſe, 
ſhall cut the ſame by the King's licence, &c. he may 
keep them ſeveral and incloſed, for ſeven years after fell- 


ng. 22 E. 4. J. | 

y Charta de Foreſta, ꝙ H. 3. fl. 2. c. 2. No man ſhall 
loſe life or member for killing the King's deer in a foref, 
&c. but ſhall be fined; and if he have nothing to pay the 
fine, he ſhall be impriſoned a year and a day ; and then 
be delivered, if he can give good ſecurity not to offend 
for the future; and if not, he ſhall abjure the realm: 
before this ſtatute, it was felony to hunt the King's deer. 
2 Rol. 120. To hunt in a foreſt, park, &c. in the night, 
diſguiſed, if denied or concealed, upon examination be- 
fore a juſtice of peace, it is felony : but if confeſſed, it is 
only fineable. 1 H. 7. c. 7. 

By the 9 Geo. 1. c. 22. If any perſons armed and di 
guiſed, ſhall appear in any fore/?, r &c. where deer 
are kept, and NS wound, kill or ſteal any deer; or if any 
perſons ſhall procure any one to join with them in any 
ſuch unlawful act; or ſhall reſcue ſuch an offender, &c. 
they ſhall be guilty of felony. And the Norman kings 
| puniſhed thoſe who hunted and killed deer in forefts with 
great ſeverity, inflicting their puniſhments in various 
ways ; as by hanging, forfeiture of goods, and loſs of 
limbs, gelding, and putting out of eyes, &c. MF. 1 
H. 1. R. 1. Sc. Felony committed within a foreſt is in- 
quired of before the judges of the Common law, and not 
by the juſtices of the fore. | 

Penalty on officers of foreſis and parks confederating 
with deer-ſtealers, 5 Geo. 1. c. 15. ſet. 5. Keepers, &c. 
may ſeize inſtruments uſed in unlawful cutting of trees, 
4 Geo. 3. c. 31. See Drift of the Foreſt, Chaſe and Purlieu. 
= ſee 2 on this ſubject, Black. Com. 1 V. 289. 2 
14, 38, 414, 416. 3 J. 71, 73. 4”. 408, 413, 414, 
425, 430. And as to the . of the Foreſt, he 4 
4. 416, 418. and Black. Law. Tratts, V. 2. 
 FORESTAGIUM, Seems to ſignify ſome duty paya- 

ble to the King's Foreſters, as cbiminage, or ſuch like, et 


ma * de tbelonio & paſſag io, & de foreſtagio, &c. Chart. 
18 E. 1. 


FOREST AL, (foreftallamentum, from the Sax. fore, i. e. 
via & ſta!) Is to intercept on the highway. Spelman ſays, 
it is vie ohſtructio, vel itineris interceptio ; with whom 
agrees Coke on Lit. fol. 161. And according to Fleta, 
foreſtalling figmificat obſtruftionem vie vel impedimentum 
 tranfitus 8 fuge averiorum, Sc. lib. x. c. 24. In our 
law, foreſtalling is the buying or bargaining for any corn, 
cattle, or other merchandiſe, by the way as they come to 
fairs or markets to be ſold, before they are brought thi- 
ther ; to the intent to ſell the ſame again, at a higher and 
dearer price. | | 

All endeavours to inhance the common price of any 

victuals or merchandiſe, and priadices which have an ap- 
parent tendency thereto, whether by ſpreading falſe ru- 
mours, or buying things in a market before the accuſ- 
tomed hour, or by buying and felling again the ſame 
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thing in the ſame market, &c. are highly criminal by the 
Common law ; and all ſuch offences anciently came un- 
der the general appellation of fore/talling. 3 Inſt. 19 5 
196. And ſo jealous is the Common law of practices of 
this nature, which are a general inconvenience and pre- 
judice to the people, and very oppreſſive to the poorer 
ſort, that it will not ſuffer corn to be fold in theꝰſheaf be- 
fore thrafhed ; for by ſuch ſale the market is in eff: 
foreſtalled. 3 Inſt: 197. H. P. C. 152. By the Com- 
mon law, Perſons guilty of fore/talling, upon an indict- 
ment found, are hable to a fine and impriſonment, an- 
ſwerable to the heinouſneſs of their offence. 1 Haul. 


235+ g 
By the 5 & 6 Ed. 6. c. 14. Any buying or contracting 
for merchandiſe, victuals, or other thing whatſoever in 


or to any port, &c. to be ſold, or cauſing the ſame to be 
bought, or diſſuading people by word, letter, 

or otherwiſe, from bringing ſuch things to market, or 
perſuading them to enhance the price after they are brought 
thither, is foreſtalling and the party guilty of any offence 
of foreſtalling, &c. upon conviction at the quarter-ſeſſions, 
by two witneſſes, on bill, information, preſentment, &c. 
ſhall, for the firſt offence, loſe the goods ſo bought, or the 
value of them, and ſuffer two months impriſonment ; for 
the ſecond offence, he ſhall forfeit double the value, and 
be impriſoned fix months ; and for the third offence, he 
ſhall loſe all his goods, be ſet upon the pillory, and be 
impriſoned at the King's pleaſure. Stat. Ibid. The for- 
feitures are to the King's uſe only, if there are no in- 
formers; otherwiſe a moiety goes to the King, and a 
moiety to the informer. 

No information for any of the ſaid offences againſt the 
ſaid ſtatute can be — without ſhewing in certain the 
quantity of the thing, for which the penalty is ſuppoſed to 
be incurred, not only becauſe, otherwiſe the judgment to 
be given on ſuch an information can never be pleaded in 
bar of any other, and that it cannot appear that both of 
them were brought for the ſame thing ; but alſo becauſe it 
cannot appear to the court what forfeiture the defendant 
ought to incur, unleſs the extent of the offence be ſpe- 
cially ſet forth. 1 Haw. 238. But nothing in the act 
2 — ſhall extend to the buying of $4 fuch 
thing, (otherwiſe than by fore/talling) by any nger, 
butcher. or poulterer, 5 . who ſhall 
{ell the ſame again upon regſonable prices by retail, nor to 
the buying of wine, or other dead victuals, by any in- 
bolder, or victualler, to retail the ſame in his houſe ; nor 
to the buying of any dried or ſalted fiſb (not foreflalled), 
and fold for aft prices; nor to the buying of any 
corn, fiſh, butter, or cheeſe, by perſons duly licenſed, and 
not fore/talling. 5 & 6 Ed. 6. c. 14. ſect. 9. Neither 
ſhall it extend to wines, oils, ſugars, ſpices, currants, nor 
other foreign victuali, fiſh and ſalt only excepted. 13 
El. c. 25. J 21. And by the 15 Car. 2. c. 7. Whenthe 
quarter of wheat (Wincheſter meaſure) doth not exceed 
48 5. rye 325. barley or malt 285. buck wheat 28. 
oats 135. 4 d. peaſe or beans 22 5. any perſon (not fore. 
ſtalling, nor ſelling the ſame again in the ſame market 
in three months) may buy ſuch corn, at or under ſu 
price, and lay it up, and ſell the ſame again without in 
curring any penalty. Se. 4. Alſo it hath been reſolved, 
that ſuch w1ual only, as is neceſſary for the food of nu, 
is within the aforeſaid ſtatute of 5 & 6 Ed. 6. and there- 
fore that apples and cherries, and ſuch like fruit are not; 
but that /alt is a victual within the meaning of it. ! 
Haw. 2.31. By 31 EI. c. 5. which ordains that inform 
tions for offences againſt penal. ſtatutes, muſt be laid i 
the proper county, it is provided, that nevertheleſs an 
— 5 on ſaid ſtatute of 5 & 6 Ed. 8 
againſt foreſtalling, ingroſſing, or regrating, x her 
penalty ſhall — he, 4 201. or above, may be laid - 
of the r county, and in any other county, at Ke. 
pleaſure of the informer. See Burn's Juſtice, 299 , 
and fee Ingrofſer and Regrator, and Black. Cm. 4% 
15 8. | the 

FORESTALLFR, Is a perſon guilty in ach of 
A and particulars deſcribed of foreſtalling 5 96 

b. 14. 6 


FORETOOTH 


the way, coming by land or water to any fair or market, 
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FORETOOTH. Striking out the foretooth is a may- 
hem. Black. Com. 4 L. 206. | | 

FORFANG or FORFENG, (from the Sax. Fore ante 
e fangen, prendere) Is the taking of 2 from any 
one in fairs or markets, before the King's Purveyors are 
ſerved with neceſſaries for his Majeſty.— Eſt captio obſoni- 
orum, quæ in, foris aut nundinis ab aliquo fit, priuſquam Mi- 
niſter Regis ea ceperit que Regi fuerint neceſſaria, Ante- 
captio vel. preventio——E! ſint quieti de Wardwite & 
Forfeng & Withfang, &c. Chart. Hen. 1. Hoſp. Sancti. 
Barth. Lond. Anno 1 12 3. ; 

FORFEITURE, (Forisfaftura, from the Fr. Forfait) 
Signifies the effect or penalty of tranſgreſſing ſome law. 

orfeitures may be either in civil or in criminal caſes. 
With reſpect to the firſt. A man that hath an eſtate for 
life or years, may forfeit it many ways, as well as by 
treaſon or felony, and ſuch means as are before-mentioned : 
as by alienation : by claiming a greater eſtate than he hath, 
or affirming the reverſion to be in a ſtranger, &c. If te- 
nant for life, in dower, by the curteſy, or after poſſibility 
of iſſue extinct, or leſſee for years, tenant by ſtatute 
merchant, ſtaple, or elegit, of lands or tenements that lie 
in livery, ſhall make any abſolute or conditional feoffment 
in fee, gift in tail, leaſe for any other life than his own, 
&c. ES an a fine ſur conuſance de droit come ceo, &c. or 
ſuffer a common recovery thereof : or being impleaded in 
a writ of right brought againſt him, join the miſe upon 
the meer right, or admit the reverſion to be in another ; 
or in a quid juris clamat, claim the fee-ſimple ; or if leſſee 
for years being ouſted, bring an aſſiſe ut de libero tenemento, 
&c. By either of theſe things, there will be a forfeiture 
of eſtate. Plowd. 15. 1 Rep. 15. 8 Rep. 144. 1 Inf. 
251. Dyer 224, 152. 1 Bulſt. 219. But where the land 
granted by tenant for life, or years, is not well conveyed; 
or the thing doth not lie in f wa as a rent, common, 
or the like; he will not forfeit his eſtate : and therefore if 
a feoffment, gift in tail, or leaſe for another's life, made 
by the tenant for life, is not good, for want of words in 
the making it, or due execution in the livery and ſeiſin, 
this ſhall not produce a forfeiture. 2 Rep. 55. When te- 
tant in tail makes leaſes, not warranted by the ſtatute ; a 
copyholder commits waſte, refuſes to pay his rent, or do 
ſuit of court ; and where an eſtate is granted upon con- 
dition, on non-performance thereof, &c. they will make 
a forfeiture, 1 Rep. 15. 

Entry for a forfeiture ought to be by him, who is next 
in reverſion, or remainder after the eſtate forfeited. As, 
if tenant for life or years commits a forfeiture, he who 
has the immediate reverſion, or remainder, ought to 
enter; tho he has the fee, or only an eſtate-tail. 1 Rol. 
857. J. 45, 50, 858. J. 5. It ſhall be a diſpenſation of 
the forfeiture, if he in reverſion, or remainder be a party 
to the eſtate made, and accept it: as, if a huſband, 
ſeiſed in right of his wife for life, leaſes to him in re- 
verſion for his own life, 1 Rol. 856. J. 10. A feoffment 
by a huſband, or by huſband and wife, of an eſtate for 
life, of which the huſband is ſeiſed in right of his wife, 
or jointly with his wife, binds only during coverture. 
1 Kol. 851. J. 45, 50. Vide Com. Dig. tink Baron and 

o offices may be forfeited by negle& of duty, &c. 
See Fine. As to forfeitures in —— caſes, it 2 to be 


— 


I. For what crimes ſuch forfeitures are inflifted, and blood 
corrupted, d þ 

II. To what time they bear relation. 

III. ben forfeitures may be ſerzed. 


J. For what crimes ſuch forfejgures are inflifted, and blood 
corrupted, 


Forfeitures are in criminal matters, where a perſon is at- 
tainted of treaſon, felony, &c. And as all eſtates are 
ſaid to be derived from the crown; ſo all forfeitures and 
eſcheats of land * to the King, unleſs granted away. 
Finch. 132, 164. Alſo where land comes to the crown, 
as forfeited by attainder of treaſon, all meſue tenures of 
common perſons are extinct; but if the King grant it 
out, the former tenure ſhall be revived, for which a peti- 
tion of right lies. 2 Hale's Hiſt. B. C. 254. In treaſon, 
all lands of inheritance, whereof the offender was ſeiſed 


n TT 


F O R 


in his own right, were forfeited by the common law; and 
rights of entry, &c. 2 Hawk. B C 448. And the in- 
| heritance of things not lying in tenure, as of rent charges, 
commons, &c. ſhall be forfeited in high treaſon : but no 
right of action whatſoever to lands of inheritance is for- 
feited, hither by the common or ſtatute law. 7bid. 449. 
All lands, tenements, &c. are forfeited in treaſon by 
ſtat. 26 H. 8. c. 13. And the King ſhall be adjudged in 
poſſeſſion of lands and goods forfeited for treaſon on the 
attainder of the offender, without any office found, ſaving 
the right of others. 33 H. 8. c. 20. Lands and heredi- 
taments in fee- ſimple and fee-tail, are forfeited in high 
treaſon : but lands m tail could not be forfeited only for 
the life of tenant in tail, till the ſtatute 26 H. 8. c. 13. 
by which ſtatute, they may be forfeited. Where tenant 
for life, &c. is attainted, the King ſhall have the profits 
of the lands during the life of ſuch tenant only. 2 Iuſt. 
37. | | 
There ſhall be no forfeiture of lands for treaſon of 
dead perſons, not attainted in their lives. Stat. 34 Ed. 3. 
c. 12, 2 Iuſt. 12. Though the chief juſtice of B. R. as 
ſovereign coroner may view the body of a perſon killed 
in rebellion, and make a record thereof, whereby he 
ſhall forfeit lands and goods. Mood s Inſt. 654. And a 
man may be attainted by act of parliament. After the 
deceaſe of the Pretender, no attainder for treaſon in Scot- 
land ſhall make any forfeiture, to diſhinherit the heir, &c. 
Stat. ) Ann. c. 21. Upon outlawry in treaſon or felony, 
the offender ſhall forfeit as much as if he had appeared, 
and judgment had been given againſt him fo long as the 
outlawry is in force. 3 Iuſt. 52, 212. | 

For petit treaſon, murder, burglary, robbery, and all 
felonies - for which the offenders ſhall ſuffer death, they 
ſhall forfeit all their lands in fee-ſimple, goods and chat- 
tels. 1 Inſt. 291. 1 Lill. Abr. 628. But Gavelkind 
land in Kent is not forfeited by committing of felony , 
and by a felony only, intailed lands are not forfeit, 
S. P. C. 3. 26. Land that one hath in truſt ; or goods 
and 1 in right of another, or to another's uſe, &c. 
will not be liable to forfeiture. Tho' leaſes for years, in 
a man's own, or his wife's right : eſtates in joint-tenancy, 
&c. and all ſtatutes, bonds, and debts due thereby, and 
upon contracts, &c. ſhall be forfeited. 1 ft. 42, 151. 
Staund. 188. A married man guilty of felony, forfeits 
his wife's term; and if a wife kill her huſband, the huſ- 
band's goods are forfeited. - Jenk. Cen. 65. In man- 
ſlaughter, the offender forfeits goods and chattels : and 
in chancemedly and ſe defendendo, goods and chattels 
= the offenders may have their pardon of courſe. x 

»/t. 291. 

Thole that are hanged by Martial Law in time of 
war, forfeit no lands. 1 Inſt. 13. And for robbery or 
piracy, &c. on the ſea, if tried in the Court of Admiralty 
by the Civil Law, and not by jury, there is no forfeiture : 
but if a perſon be attainted before commiſſioners by virtue 
of the ftat. 28 Hen. 8. c .18. there works a forfeiture. 1 

The King ſhall have goods of felons, and year, day 
and waſte 1n their lands, &c. which afterwards go to the 
Lord of the manor of whom held. Magna Charta, c. 22. 
and 17 Ed. 2. c. 14. And the profits of lands whereof 
a perion attainted of felony is ſeiſed of an eſtate of in- 
heritance in 4 of his wife; or of an eſtate for life only 
in his own right, are forfeited to the King, and nothing 
is forfeited to the Lord. 3 Iuſt. 19. Fitz. Afſ. 166. By 
the conviction of a felon, his goods and chattels are forfeit- 
ed; but by attainder, his lands and tenements. 1 Int. 
291. | 

Goods of perſons that fly for a felony, are forfeited to 
the Lord of the franchiſe, when the Wight is found of 
record. 2 Inſt. 281. A felo de ſe forfeits all his goods 
and chattels. 3 Jnſt. 55. For miſpriſion of treaſon the 
forfeiture is goods and chattels, and profits of lands du- 
ring life. 3 It. 392. In a premunire, lands in fee- 
ſimple are forfeited, with goods and chiattels. 1 Inſt. 
129. For petit larceny the offender forfeits his goods. 
1 /nft. 391. And for flanding mute. where perſons are 
adjudged to penance, in caſes of felony, there is a for- 
feiture of goods and chattels; and ſo for challenging 
| above 35 jurors, &c. 3 Inſt, 29 
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It is clearly agreed, that by an attainder of treaſon or | 


| felony, the blood of the offender is fo far ſtained and 
corrupted, that the party loſes all the nobility, or 
gentility he might have had before, and becomes 
ignoble. C. Lit. 8, 41. 3 ft. 211. Staunf. P. C. 


195. : 
ill it is clearly agreed, that he can neither inherit 
as heir to any anceſtor, nor have an heir. Co, Lit. 8. a. 
291. b. 392. Staundf. P. C. 165. Bro. Nobility 21. 
Cro. 66 


If a man be attainted, and after pardoned by charter, 
the children born before ſuch pardon ſhall not inherit; 
but if they fail, the children born after ſuch pardon may 
inherit him ; for the pardon makes him capable of new 
relations as well as of new purchaſes, tho all the old 
legal benefits and relations are loſt. Ney 170. Co. Lit. 
8. a. 3 Inſt. 233. 5 

Before the ſtatute of 1 E. 6. cap. 12. the wife not only 
loſt her dower at Common law, but alſo her dower ad 
oſtium eccleſiæ, or ex aſſenſu patris, or by ſpecial cuſtom 
(except that of gavelkind.) by the huſband's attainder of 
treaſon, or capital felony, whether committed before or 
after marriage. Co. Lit. 31. b. 37. a. 41. 4. F. N. 
B. 150. Perk. ſet. 308. Bro. tit. Dower 82. Plow. 
261. | | 

But the wife forfeited lands Siren jointly to her huſ- 
band and her, whether by way of frank-marriage or other- 
wiſe, but only for the year and day and waſte. Co. Lit. 
37. 3 ſt. 216. 2 
It is enacted by 1 E. 6. cap. 12. par. 17. That albeit 
any perſon ſhall be attainted of any treaſon or felony what- 
ſoever ; yet notwithſtanding every woman, that ſhall for- 
tune to be the wife of the perſon ſo attainted, ſhall be en- 
dowable and enabled to demand, have, and enjoy her 
dower, in like manner and form as tho' her huſband had 
not been attainted, &c. But this is repealed as to treaſon 
by 5 & 6 E. 6. cap. 11. 


p. II. par. 9. | 
If the huſband, ſeiſed of lands in fee, makes a feoffment, 
and then commits treaſon, and is attainted of it, the wife 
ſhall not recover dower againſt the feoffee. Bendl. 56. 
Dyer 105 Co. Lit. 111. 4. So if the huſband is attainted 
of treaſon, and afterwards, pardoned, yet the wife ſhall 
not recover dower ; but of lands purchaſed by the huſband 
after the pardon, the wife ſhall be endowed. 3 Leon. 3. 
Perk, ſeft. 391. Hs 
If a huſband having levied a fine with proclamation, 
is erroneouſly attaint 
after his death, and then the outlawry is reverſed, the 
fine and nonclaim are no bar till five years are paſſed 
after the reverſal, becauſe the wife could not ſue for her 
dower while the attainder ſtood in force, neither could 
On any way reverſe it. 3 nfl. 216. Moor 629. pl. 


9. | | 

Ager the making of the ſtatute, 1 E. 6. cap. 12. it ſeems 
to have been doubted, whether the wife ſhould not loſe 
her dower in caſe of any new felony made by act of par- 
liament; therefore where ſeveral offences have been 
made felony ſince, care has been taken to provide for the 
wife's dower. 2 New Abr. 584. See 12 Vin. Abr. tit. 
Forfeiture, And ſee Attainder, and 2 Hawk. tit. Treaſon. 
Beſides theſe forfeitures for crimes attended with cor- 
3 ml blood, &c. There are forfeitures in leſſer of- 
ences. Drawing a weapon upon a judge, or ftrik; 
another in the Ang Courts, incurs fo bu. of Fs $ 
fits of lands for life, and of goods: and it is the * 


forfeiture for reſcuing a priſoner in, or before any of thoſe 


courts, committed by the juſtices. 2 Cro. 2657. 2 Iſt. 
141. If a woman, after a rape, conſent to the raviſher, 
ſhe ſhall loſe her dower after the death of her huſhand, 
&c. Stat. 6. R. 2. c. 6. And if any maiden or woman 
child above 12, and under 16 years of age, ſhall agree 
to be taken away and deflowered, or contract with any 
man for marriage againſt the will and without the conſent 
of her father ; or if he be dead, her mother or guardian 
appointed by her father's will, ſhe ſhall forfeit her land 
of inheritance far her life. 


by ſtat. 5 Geb. 1. c. 27. Forfeitures likewiſe are incur- re- 
3 | knights-ſervice, and being under age, and 4 fuſed 


red by ſeveral penal ſtatutes. 


of treaſon, and the five years paſs 


( S5 BSM. 4. 8. Ar- 
tificers going aut of the kingdom, and 2 their 
trades to foreigners, are liable to forfeit their lands, &c. 
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II. A to the time to which forfeitures fball relate. 

The forfeituren caſe of felony ſhall relate to the time 
mentioned in the indictment when the felony was com- 
mitted, as to the avoiding of eftates and charges after. 
but for the mean profits of the land, it ſhall relate on} 
to the judgment. 1 Ia. 390. But it is diherwiſe, if he 
be attainted upon an appeal, by verdict or confeſſion. 
Vide infra, So, if he be attainted by outlawry upon an 
indictment. G. L. 390. b. 13. 4. R. 30 H. 6. 5. 4 
So, if a man be N. 1 a 8 Dub. Cre. Cy 
173. Jon. 217. , If a man be a fugitive beyond 6, 
Sts to is time of his flight. K Co. 3, a, 
if a man be fel de ſe, the forfeiture relates to the fad. 
1 Lev. 8. And is veſted in the King before inquiſition 
found. R. 1 Lev. 8. R. 2 Oo. 82. But the forfeit. 
ture of goods and chattels relates to the time of the con- 
viction. Sr. P. C. 192. a. Co. L. 291. So, upon pre- 
ſentment of the coroner, of a fugam fecit, the — 
relates to the day of the preſentment. St. 192. 4. 80 
if it be found by verdict that he fled, to the time of the 
verdict. St. 192. 4. To the time of the indictment, or 
acquital. 5 C. 109. 5. So the forfeiture, as to the 
meſne profits of lands, relates only to the conviction. O. 


I. 390. b. So the forfeiture by outlawry upon an appeal; 


for the time of the offence is not mentioned in the count, 
Co. L. 390. b. 13. 4. | | 


III. I ben forfeitures may be ſeiſed. 

Goods or lands of ry 4 no ſhall not be 
ſeized before he is convict or attaint of the felony ; on 
pain of forfeiting double value. 1 R. 3. c. 3. Goods of 
a felon, &c. cannot be ſeized before l though they 
may be inventoried, and a charge made thereof before 
indictment. Mood s Inſt. 659. In treaſon or felony, the 
delinquent may ſell his goods, be they chattels real, or 
perſonal, bona fide, before conviction, for his maintenance 


in priſon ; for the King hath no intereſt in the forfeiture 


till conviction. And where goods of a felon are pawned 
before he is attainted, the King ſhall not have the f- 
feiture of the goods till the money is paid to him to 
2 they were pawned. 2 Iuſt. 17. 2 Nel. Abr. 54, 
75. | | 
After conviction by judgment, or outlawry, for high 
treaſon, &c. a commiſſion goes to perſons named by the 
King, or the Attorney General, to inquire, what 
and tenements the offender had at the time of the treaſon 
committed, and the value; and that they ſeiſe them into 
the King's hands. And the inquiſition taken thereon 
ſhall be returned to the Court of Exchequer, and filed in 
the office of the King's remembrancer. Lut. 997. 80 
after conviction for 1 a ſcire facias ſhall go 
the vill, or any other, who has the goods in his cuſtody. 
St. B. C. 194. But if any one has title to the goods or 


lands found by inquiſition to be the goods or lands of 
the offender, may make his claim, by pleading his 
title. Lut. g 


8. 

To which the Attorney General ſhall demur, or rep! 
Vide Com. Dig. tit. Prerogatrve, (D. 83, 84.) A op 
holder ſurrenders to the uſe of his will e deviſee s 
convicted of felony and hanged before admittance, the 
lands are not forfeited to the Lord but deſcend to the 
heir of the ſurrenderor. H#/#ſon par. 2. fo. 13. 

Forfeiture differs from confiſcation, in that forfeiture i 
more general; whereas confiſcation is ganione'y app 
to ſuch as are forfeit to the King's Exchequer, and c 


fiſcate s are ſaid to be ſuch as no body doth clan. 
Staundf. P. C. 186. | 
There is a full forfeiture, pena forisfaftyra, otherwiſe 


called plena wita, which is a forfeiture of life and member, 
and all that man hath. Zeg, H. 1. c. 88. And ner 
mention in ſome ſtatutes, of forfeiture at the King's * 
of body, lands, and goods, &c. 4 nfs. 66. See fari 5 
as to forfeiture, generally. Black. Com. 1 V. 299. 2 7 
153, 267. Aud as 10 tures for crimes. 1 
370, 374, 416, 417. Forfeiture of Copybolds. 4% | 
0 of 1 — 2 ot 2 V. 420. 4" 
3 ands. Id. 2 l 269. 4%. 374. 
oxFETTURE OF MARRIAGE, (Forisfattura by 
ritagit, Was a writ which lay againſt him, who boten 
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aue ker whom the lord offered him without his di 
— and married another. F. N. B. fol. 141. 


. fol. 163. | | 
Ons AFEITED ESTATES: There are ſeveral ſta- 
tutes appointing commiſſioners of forfeited eflates,0n rebelli- 


* 
» 


It ſeems to be no way material, whether a forged in- | 
. || trument be made in fuch manner, that if it were in 
truth ſuch as it is counterfeited for, it would be of va- 
| lidity or not. 1 Sid. 142: The counterfeiting writings 
of an inferior _— 1 eee like, 1 8 
- "He Kingdom and Feland : by 11 12 3. c. 3. properly forgery; but the it is puniſhable; 1 Hawk: 
2 ph cine, &e. of — attainted or con- 184. By /tat. 1 H. 5. c. 3. a forger or publiſher of falſe 
victed of treaſon or rebellion in eland, were veſted in ſe- | deeds, was to pay fine and ranſom. Ro 

veral commiſſioners and truſtees for ſale thereof. The 1 || 5 Eliz. c. 14. If any perſon alone, or with others, ſhall _ 
Geo. 1. c. £0. appointed commiſſioners to inquire of for- || falſely forge or make, or cauſe to be forged and made, or 
feited eftates in England and Scotland, on the rebellion at aſſent to the forging of any deed or writing ſealed, court- 
Preſton, Sc. And the eſtates of perſons attainted of roll or will in writing, to the intent that the freehold or 
treaſon were veſted in his Majeſty for publick uſes ; but || inheritance of lands may be defeated or charged : or ſhall 
afterwards in truſtees, to be fold for the uſe of the pub- |! pronounce, publiſh, or ſhew forth in evidence any ſuch 
lick; and purchaſers to be Proteflants. See 1 Geo. I. c. forged writing, as true, knowing of the forgery ; and 
50. 4 Geo. 1.c. 8.5, 7 & 8 Geo. 1. 5Geo.2.c.23. | ſhall be convited thereof upon an action founded on this 
FORGABEL, (Forgabulum) A (mall reſerved rent in ſtatute, or otherwiſe by bill, &c. in the Aing s Bench or 
moneys or quit rent; —Iia quod ego Henricus M. vel Here- || Exchequer, he ſhall pay double coſts and damages to the 
des mei nibil juris de tenemento, &&c. exceptis vi. denar. de party grieved, and be ſer on the pillory, and have bottt 
Forgabulo annuatim prrcipiendis ad Paſcha pro omnibus ſer- || his ears cut off, and his noſtrils ſlit, and ſhall forfeit to 
vitis, Ex Cartular. Abbat. de Rading. MS. f. 88. the King the iſſues and profits of his lands and tenements 
FORGE, (Forgta) A ſmith's Forge, to melt and work | during life, fuffer perpetual impriſonment, &c: And 
iron, _—Henricus Rex concefſiſſe, Sc. & unam Forgiam | if any one ſhall forge or falſly- make any deed or writing, 
Ferrariam ita liberam. Chart. Hen. 2. | containing a leate for years of lands (not copyhold) or an 
FORGERY, (From the Fr. Forger, i. e. accudere, fabri= | annuity in fee, for life or years, or any obligation, ac- 
- quittance, releaſe, or other diſcharge of any debt or per- 


care, to beat on an anvil, forge or form) Is where a per- a 
ſon fraudulently makes and publiſhes falſe writings, to | ſonal demand, or publiſh or give in evidence the fame 
the prejudice of another man's right; or it ſignifies the | knowingly ; he ſhall pay to the party injured double 
writ that lies againſt him who commits ſach an offence, | coſts and damages, and ſhall be likewiſe ſet on the 
the penalty whereof is declared in the far. 5 Elis. c. 14. | pillory, and loſe one of his ears, and be impriſoned for 

a year. And it any perſon ſhall be guilty of a ſecond 


And forgery is either at Common Law, or by ſtatute, 
puniſhable by indictment, information, &c. But there ence, it ſhall be adjudged felony, without benefit of 
clergy. Stat. Bid. 


can be no forgery where none can be prejudiced by it buc 
Where there is a penalty in an obligation, &c: the 


the perſon doing it. 1 Salk. 375. PForgery by the Com- 


mon Law extends to a falſe and fraudulent making or 
altering of a deed or writing, whether it be matter of re- 
cord, or any other writing, deed, or will. 3 Iuſt. 169. 
1 Rol. Abr. 65. Not only where one makes a falſe deed ; 
but where a fraudulent alteration is made of a true deed, 
in a material part of it, as by making a leaſe of the manor 
of Dale, and it appears to be a leaſe of the manor of 
Sale, by changing the letter D. into an S. or by 3 
4 bond, &c. for 500 /. or non in figures, to 50007, 
by adding a new cypher, theſe are forgery - ſo it is, if a 


party grieved by a forged releaſe thereof, ſhall recover 
double the penalty as damages, and not of the debt ap- 


pearing in the condition. 3 Inſt. 172. As topubliſhing 


a deed, knowing the ſame to be forged, it has been re- 
ſolved, that if a perſon is informed by another that a 
deed is forged, if he afterwards publiſhes it as true, he is 
within the danger of the ſtatute. Bid. 171. The Ki 

may pardon the corporal . puniſhment of forgery which 
tends to common example; but the plaintiff cannot re- 
leaſe it ; if the plaintiff releaſe or — 2 the judgment 


man finding another's name at the bottom of a letter, at a 


or execution, &c. it ſhall ny diſcharge the coſts and 
conſiderable diſtance from the other writing, cauſes the 


damages ; and the judges ſhall proceed to judgment upon 
letter to be cut off, and a general releaſe to be written | the reſidue of the pains, and award execution upon the 
above the name, cc. ſame. 5 Rep. 50. 5 Eliz. c. 12. 

Alſo a writing may be faid to be forged, where one A perſon convicted of forgery, and adjudged to the 
being directed to draw up a will for a fick perſon, doth | pillory, &c. whereby he becomes infamous, is not al- 
inſert ſome legacies therein falſly of his own head; though | lowed to be a witneſs ; but it is a good exception to his 
there be no forgery of the hand or ſeal ; for the crime of | evidence. Hawk. P. C. 432. And one convicted of 


ids of forgery conſiſts as well in endeavouring to give an appear- | this crime, may be challenged on a jury, ſo as to be in- 
5 ance of truth to a meer falſity, as in counterfeiting a man's | capable to ſerve as a juror; and it hath been holden, 
8 hand, &c. 1 Hawk. P. C. 182, 183. 3 Inſt. 170. But 


; ot omiſſion ; as by omitting a legacy out of a will, which | pardon. 2 Hawk. 417. The court of B. R. will not 
on. he is directed to draw for another : though it has been — at the aps? of the defendant, grant a cerzio-- 
age held, that if the omiſſion of a bequeſt to one cauſe a ma- | rari for removal of an indictment of forgery,” &c. 1 
1 ma terial alteration in the limitation of an eſtate to another; | Sid. 54. 

as if the deviſor directs a gift for life to one man, and By a late act, forging or counterfeiting any deed, 
ok the remainder to another in fee, and the writer omit the | will, bond, bill of exchange, note or acquittance for 
10 eſtate for life, ſo that he in remainder hath a preſent money, or any indorſement or aſſignment of a bill, &c. 
1. 7 eſtate = the death of the deviſor, not intended to with intent to defraud any perſon, or publiſhing fuch 
gra — is forgery. Ney 118. Moor 760. Suppoſing it wil- | falſe deed, &c. to be true, "ar y, the offenders ſhall 
done, and not by a meer miſtake. be guilty of felony, and ſuffer death as felons ; but not 
ok f one write a will without any direction, and bring it | to work corruption of blood, &c. Stat. 2 Geo. 2. c. 25. 
ner, to the teſtator, who is not of perfect memory, and he ſigns | Vide 7 Cen. 2. c. 22. As to forging of Exchequer and 
N b. this doth not amount to forgery.. Mid. If a feoffment | Bank Bills, Lottery Tickets, Letters of Attorney to transfer 
5 wil 4 made of land, and livery and ſeiſin is not indorſed | ſtock, &c. But for the ſeveral ſpecies of this offence. 
rw when the deed is delivered, and afterwards on ſelling the | See title Forgery under title Felonies in the table to the 
* ad for a valuable conſideration to another, livery is in- | quarto edition of the Statutes, And Black. Com 4”. 
225 — e nc firſt deed; this hath been adjudged! 245: „ 
5 88 oth in the feoffer and feoffee ; becauſe it was ORINSECU | 
- J done to deceive an honeſt purchaſer. Moor 665. And |'net's Gb. e camber e 
ben a perſon knowingly falfifies the date of a ſecond | FORINSECUM MANERIUM, The manor as to 
_ 9 which he had no power to make, in order | that part of it which lies without the town, and not in- 
Jing by fo ve a purchaſer, &c. he is ſaid to be guilty of | cluded within the liberties of it.— Summa reddituum affiſo- 
1 te. Ze). 3 Inſt. 169. 1 Hawk. 182. rum de Manerio Forinſeco Banbury, &c. Paroch. Antig. 


a yer cannot regularly be guilty of forgery, by an act 


351. 


that exceptions to perſons found guilty of perjury or 


forgery, as well as felony, &c. are not ſalved by a 


5 H | | | FORIN- 


FOR 
FORINSECUM SERVITIUM, The payment of ex- 
traordinary aid, oppoſed to intrinſecum ſervitium, which 
was the common and ordinary duties, within the Lord's 
court. Kennet's Gloſſ. See Foreign Service. 

FORISBANNITUS, Signifies baniſhed : Expulſus 4 
Scotia, Foriſbannitus ab Anglia, Ec. Mat. Pariſ. Ann. 1245. 

FORISFAMILIARI. When a ſon accepts of his fa- 
ther's part of lands, in the life-time of the father, and 1s 
contented with it; he is ſaid to be forigfamiliari, and con- 

not claim any more. Blount. | 

FORLAND, (Furlandum) Lands extending further or 
lying before the reſt, alſo a promontory. Mon Ang. Tom. 
2. fol. 332. 

F ORLET-LAND, Was land ip the biſhoprick of He- 
reford granted or leaſed dum epiſcopus in epiſcopatu fetertt, 
ſo as the ſucceſſor might have the ſame for his preſent re- 
venue : this cuſtom has been long ſince diſuſed, and the 
land thus formerly granted is now let by leaſe as other 
lands, tho! it ſtill retains the name by which is was anci- 
ently known. Butterfield's Surv. 56. 

FORM, Is required in law proceedings, otherwiſe the 
law would be no art; but it ought not to be uſed to en- 
ſnare or entrap. Hob. 232. tters of form in pleas 
that go to the action, may be helped on a general de- 
murrer ; as when a plea is only in abatement. 2 Ld. 
Raym. 1015. The formal part of the law or method of 
proceeding, cannot be altered but by parliament : for, 
if once thoſe outlets were demoliſhed, there would be an 
inlet to all manner of innovation in the body of the law 
itſelf. Black. Com. 1 V. 142. N 

FORMA PAUPERIS, Is where any perſon has juſt 
cauſe of ſuit, and is fo poor, that he cannot bear the uſual 
charges of ſuing at law, or in equity: in this caſe, upon 
his making oath that he is not worth 5 l. except the 
matter in queſtion, his debts being paid, and bringing a 
certificate from ſome lawyer that he hath cauſe of ſuit; 
the judge admits him to ſue in forma pauperis, i. e. with- 
out paying any fees to counſellor, attorney or clerk : 
this had beginning from the far. 11 H. 7, c. 12. by which 
it is enacted, that poor perſons having cauſe of action, or 
ſuits, ſhall have original writs, counſel and attornies, 


—_— them gratis. 
proceeding in , _ is firſt made that 
the plaintiff is not worth 5 J. in lands, tenements, goods 
. or chattels, his wearing apparel, and the matters of the 
ſuit excepted; and then a petition is drawn up and pre- 
ſented to the Lord Chancellor or Maſter of the Rolls 
praying to be admitted in forma pauperis, and to have 
counſel, &c. aſſigned him, who are neither to take fees, 
nor make any contract or agreement for recompence, on 
in of puniſhments ; and no counſellor or attorney aſ- 
figned ſhall refuſe to proceed, without ſhewing good 
eauſe to the Lord Chancellor, &c. Pra. Sol. 24. If 
it be made appear, that any pauper has ſold or contracted 


for the benefit of his ſuit, while depending in court, ſuch | 


cauſe ſhall be thenceforth wholly diſmiſſed. And a man 
ſuing in forma pauperis is not to have a new trial granted 
him, but 1s to acquieſce in the juſtice of the court; nor 
hall paupers be admitted to remove cauſes out of inferior 
courts. 1 Mod. 268. If a cauſe goes againſt a pauper, 
or a plaintiff in forma pauperis be non-ſuit ; he ſhall not 
pay coſts to the defendant, but fhall ſuffer ſuch puniſh- 
ment in his perſon as the court ſhall award. 23 H. 8. 
c. 15. 1 Lill. Abr. 634. 2 Sid. 261. Paupers uſing 
delays, to vex their adverſaries ; or being proved to be 
vexatious perſons, and having many frivolous ſuits de- 
pending, will be diſpaupered by the court; for the law 
doth not aſſiſt them to do injury to others. 1 Lill. 633. 
See Black. Com. N J. 400. | 
FORMEDON, (Breve de forma donationis) Is a writ 
that lieth for him who hath right to lands or tenements by 
virtue of any intail, growing from the ſtat. of Veſim. 2. 
c. 2. It is a writ of rigbt for recovery of land; and is 
of three kinds, viz. in deſcender, remainder and reverter : 
formedon in deſcender lieth where tenant in tail infeoffs a 


ſtranger, or is diſſeiſed and dieth, the heir ſhall have this 


writ to recover the land. Furmedon in remainder lies where 
one gives land in tail, and for default of iſſue the re- 
mainder to another in tail, &c. If the tenant in tail die 
without iſſue. And a ſtranger abates and enters into the 
land, he in remainder ſhall have this writ. Formedon in 
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the reverter lieth where land is intailed to certain perſons 
and their iſſue, with remainder over for want 0 iſſue, 
and on the remainders failing to revert to the donor and 
his heirs ; fiow if tenant in tail dies without leayi any 
iſſue, and hkewiſe he in remainder, then the- donor or 
his heirs to whom the reverſion comes, ſhall have this 
writ for recovery of the eſtate, in caſe it be aliened, &c. 
Reg. Orig. 238, 242. F. N. B. 111. | 

Formedon in deſcender is the higheſt writ a tenant in tail 
can have: and where tenant in tail aliens, or is diſſeiſcd 
of his eſtate, or if a recovery is had againſt him by de- 
fault, and he die, his heir ſhalt have a formedon, it be. 
ing the only remedy the heir may have for the poſſeſſon 
of his anceſtor ; but if he be ouſted of his own poſſeſſion, 
as if he be ſeiſed, and put out, he ſhall have his writ of 
aſſiſe. | 
Wb is a writ of formedon in deſcender, where parti 
of lands held in tail, being made among parceners, &c, 
and one alieneth her part, her heir ſhall have this writ. 
and by the death of one ſiſter without iſſue, the partition is 
made void, and the other ſhall have the whole land a; 
heir in tail. New Nat. Br. 476, 477. 

Alſo there is a writ of formedon infimul tenuit, that lies 
for a coparcener againſt a ſtranger upon the poſſeſſion of 
the anceſtor ; which may be brought without naming the 
other coparcener who hath her part in poſſeſſion. Bid 
48. his writ may be likewiſe had by one heir in 
Gavelkind, Sc. of lands intailed ; and where the lands 
are held without partition. 

A demandant in a writ of formedon, ought to make lis 
deſcent by all who held the eſtate : otherwiſe the 
writ will abate; and the demandant ſhould always be 
made couſin and heir, or ſon and heir to him who ws; 
laſt ſeiſed of the tail; but the ſureſt way is to make every 
man named in the writ ſon and heir in the writ; and it 
is not material whether they were ſeiſed or not, altho' 
they are named heir. 8 & 11 H. 6. 

In a formedon in deſcender, the demandant is to ſet forth 
his pedigree in the declaration : in formedon in remaindrr, 
that the tenant in tail is dead without iſſue, but in a 
formedon in reverter the donor, &c. need not ſhev the 
pedigree of the iſſue, nor who was laſt ſeiſed, becauſe he 
is ſuppoſed to be a ſtranger to them. 2 Nel/. Abr. 880. 
| Where a fee-ſimple is demanded in a formedon in reverter, 
the taking of the profits ought to be alledged in the donor, 
and donee : if an eſtate tail is demanded, it muſt be a 
ledged in the donee only. 1 Lutw. 96. 

There are ſeveral pleas both in bar and in abatement, 
which the tenant may plead to this action; ſuch as nor- 
tenure, which is a pr in abatement, and by which the 
| tenant ſhews, that he is not tenant of the freehold, or of 
| ſome part thereof, at the time of the writ brought, or at 
any time ſince; which is called the pleading non-tenure 
generally. Booth 28. f 

Special non- tenure is where the tenant ſhews what in 
tereſt and eſtate he hath in the land demanded, as dh 
he is tenant for years, in ward, by ſtatute-mer 
elegit, or the like; and therefore the plea of ſpecial not 
tenure muſt always ſhew who is tenant. Booth 29. der 
1 Brownl. 153. 5 

At Common law, non-tenure of parcel of an tire 
thing, as a manor, &c. abated the whole writ ; but 75 
by the 25 E. 3. cap. 16. it is enacted, © That by 
exception of non-tenure of parcel, no writ ſhall be a 
but only for that parcel whereof the non-tenure Was e's 

.” Booth2g. 1 Mod. 181. _ 
If the tenant pleads non-tenure of the whole, he f 
not ſhew who is tenant : but in a plea of non-tenure $a 
parcel, he muſt ſhew who is tenant, and this W g 
the ſtatute ; for the Common law would not ful 
writ, good in part, to be wholly deſtroyed, _—_— 
tenant ſhewed the demandant how he might have 2 
: Mod. 18 1. The tenant can't, after a general wm 
lance, plead non-tenure of part, tho' he may plead 


— 


tenure of the whole. 3 Lev. 55. 
The writ of 3 is now rarely brought, eT 

ſome ſpecial caſes, where it cannot be avoided 3 in u 

trying titles by ejectione firme ſupplies it's — Com. 

eaſier manner. See Booth of re ; 

F. 200.” | | FOR. 
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FORMELLA, A certain weight of about ſeventy 


pounds, mentioned in the Statutes of weights and meaſures. | 


51 H. 3. N 
FORNAGIUM, Furnagium, (Fr. Fournage) Signifies 
the fee taken by a lord of his tenant, bound to bake in the 
lord's common oven, or for a permiſſion to uſe their own; 
this was uſual in the northern parts of England. Plac. 
Parl. 18 Ed. 1. Le oe ene 
FORNICATION, (Fornicatio, from the Fornices in 
Nome, where lewd women proſtituted themſelves for money) 
Is whoredom, or the act of incontinency in hn I nah ; 
for if either party is married, it is adultery; The Stat. 
1 H. J. C 4. mentions this crime, which by an act 
made anno 1650. during the times of u/urpation, was pu- 
niſhed with three months impriſonment for the firſt of- 
fence; and the ſecond offence tis ſaid was made felony. 
Scobel s Cullect. The ſpiritual court hath cogniſance of 
this offence: And formerly courts-leet had power to in- 
uire of and puniſh fornication and adultery; in which courts 
e King had a fine aſſeſſed on the offenders, as appears 
by the book of Domeſday. 2 Inſt. 488. See Black. Com. 


V. 64. 

: F ORPRISE, (Forpriſum) An exception or reſervation, 
in which ſenſe it is uſed in the Stat. 14 Ed. 1. This word is 
frequently inſerted in leaſes and conveyances, wherein ex- 
cepted and forepriſed is an uſual expreſſion. In another 
ſignification it is taken for any exaCtion ; according to 
Therm, anno 1285. 

FORSES, (Catadudæ) Water-falls, fo called in Yes 
moreland. Camb. Britan. 

FORSPEAKER, An attorney or advocate in a cauſe. 
Blount: 

FORTIA, Power, dominion or juriſdiction : And we 
read of infortiare Placitum, by judges aſſembled. Leg. 
1 

FORTIORI, 2 fortiori or multo fort iori, Is an argument 
often uſed by Litileton, to this purpoſe : If it be / in a 
feoffment paſſing a new right, much more is it for the re- 
ſtitution of an ancient right, Sc. O. Lit. 253, 260. 

FORTILICE and FORTILITY, ( Fortelleſcum) Signi- 
fies a fortified place, bulwark or caſtle ; as it is ſaid with- 
in the towns and fortilities of Berwick and Carhſle, anno 
11 H. 5. c. 18. 

FORTLET, (F.) A place or fort of ſome ſtrength; 
or rather a little fort. Old Nat. Br. 45. 

FORTS and CASTLES, The ſtatute 13 Car. 2. c. 6. 
extends to forts and other places of ſtrength within the 
realm; the ſole prerogative as well of erecting, as man- 
ning, and governing of which belongs to the King, in his 
capacity of general of the kingdom. 2 ft. 30. Black. 
Com. 1. J. 263. 

FORT UNA, Is that which is called in our law trea- 
{ure trove, i. e. Theſaurum ducente fortuna invenire — Iuqui- 
rendum eft per 12 Jurator. pro Rege, Cc. quod fideliter præ- 
ſentabunt omnes fortunas, abjurationes, Ic. 

FORTUNE-TELLERS. Perſons pretending to tell 
fartunes, &c. are tobepuniſhed with a year's impriſonment, 
and ſtanding four times in the pillory. Stat. ꝙ Geo. 2. c. 5. 

FORTUNIUM, A tournament or fighting with ſpears; 
or an _— to fortune therein. Mat. Pariſ. Anno 1241. 

FORTY-DAYS-COURT. The court of attachment or 
woodmote, held before the verderors of the foreſt once in 
every forty days, to enquire concerning all offenders a- 
gainſt vert and veniſon, Black. Cm. 3 V. 11. See Foreſt. 

FOSSA, A ditch full of water ; wherein women com- 
mitting felony were drowned : It has been likewiſe uſed 

a grave, in ancient writings. See Furca, 

FOSSATUM, (Lat.) Is a ditch or place fenced round 
witha ditch or trench ; alſo it is taken for the obligations 
of citizens to repair the of ditches. Foſſatura ſignifies 
the ſame with Haun : And the work or ſervice done 
by tenants, &c. for repairing and maintenance of ditches 
is called foſſatorum operatio ; and the contribution for it 
th Cs Gloſſ. 

AY, (From fofſus, digged) Was ancient! 
one of the four principal n of England, leading 
through the kingdom, which had its name ftom its being 
luppoled to be digged and made paſſable by the Romans, 
and having a ditch upon one ſide. Cel. 

. FOSTERLEAN, (Sax.) Nuptial gift, which we call a 
ointure or ſtipend for the maintenance of the wife. —Pyſtea 


— 
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| ſciendum eft cui foſterlean pertineat, vadiet hoc brigdunia & 


tent amici ſut. _ 8 f | 
OTHER or FODDER, (From the Teuton. Fuder) Is 

a weight of lead containing 9 85 pigs, and every pig one 
and twenty ſtone and a half; ſo that it is about a tun or 
common cart load: Among the plumbers in London it is 
nineteen hundred and an half; and at the mines it is two 
and twenty hundred weight and a half. Skene. | 

FOVEA, A place for burial of the dead. Sratut. Eccl. 
Paulin. London. MS. 29. | 5 

FOUNDATION, The founding and building of a 
college or hoſpital is called foundatio, quaſi fundatio, or 
fundamenti locatio. Co. lib. 10. The King only can found a 
college ; but there may be a college in reputation, founded 
by others: Dyer 267. If it cannot appear by inquiſition, 
who it was that founded a church or college, it ſhall be 
intended it was the King; who has power to found a new 
church, &c: Moor 282. The King may found and erect 
an hoſp1tal, and give a name to the houſe, u the in- 
heritance of another, or licenſe another perſon to do it 
upon his own lands; and the words; flindo; creo, Se. are 
not neceſſary in every foundation, either of a college or 
hoſpital made by the King; bur it is ſufficient if there 
be words equivalent : The incorporation of a college or 
hoſpital is the very foundation; but he who endows it with 
lands is the founder; and to the erection of an hoſpital 
nothing more is requiſite but the incorporation and foun- 
dation. 10 Rep. Caſe of Sutton's Hoſp. Perſons ſeiſed of 
eſtates in fee · ſimple, may erect and fotind hoſpitals for the 
poor, by deed inrolled in Chancery, &c. which ſhall be 
incorporated, and ſubject to ſuch viſitors as the founder 
ſhall appoint, Ec. Stat. 29 Eliz. c. 5. Where a corpo- 
ration is named, it is faid the name of the founder is 
parcel of the corporation: 2 Nelf. 886: Though the 
foundation of a thing may alter the law, as to that parti- 
cular thing; yet it ſhall not work a general prejudice. 
1 Lill. Ar. 634. See College. 1 Black. Com. 1 V. 480. 

FOUNDER of METAL; (From the Fr: Founare, to 
melt or pour) Is he that melts metal; and makes any thing 
of it by pouring or caſting it into a mould. 17 R. 2. c. 1. 
Whence is bell founder, a fount of letters, &c. 

FOURCHER, (Fr. Fourchir) Signifies a putting off, or 
delaying of an action; and has been compared to ſtam- 
mering, by which the ſpeech is drawn out to a more than 
ordinary length of time, as by fourching a ſuit is pro- 
longed, which might be — * to a determination in a 
ſhorter ſpace : The device is commonly uſed when an 
action or ſuit is brought againſt two perſons; who be- 
ing jointly concerned, are not to anſwer till both parties 
appear; and is where the appearance or efſoin of one will 
excuſe the other's default, and they agree between them- 
ſelves that one ſhall appear to be eſſoined one day, 
and for want of the other's appearing, have a day over to 
make his appearance with the other party; and at that 
day allowed the other party doth appear, but he that ap- 
peared before doth not, in hopes to have another day by 
adjournment of the party who then made his appearance: 
Terms de Ley. | 

This is called fourcher ; and in the ſtatute of Yep. 1. 
c. 42. it is termed fourcher by eſſoin; where are words 
to this effect, viz. coparceners, joint-tenants, &c. may 
not fourch by eſſoin, to eſſoin ſeverally; but ſhall have 
only one eſſoin, as one ſole tenant. And ann 6 Ed. 1. 
c. 10. it is uſed in like manner: The defendants ſhall be 
put to anſwer without fourching, Sc. 23 Hen. G. c. 2: 
2 Inſt. 250. Fourcher in the Latin is writ furcare ; be- 
cauſe it is two-fold. | 

FRACTION. The law makes no fraction of a day; if 
any offence be committed, in cafe of murder, &c. the 


year and day ſhall be computed from the beginning of 


the day on which the wound was given, &c. and not 
from precife minute or hour. 2 Hawk. 163. See 
Co. Lit. 285. . 

As to murder; this relates to the queſtion; whether the 
party died within a year and a day after the ſtroke, &c. 
But as to an appeal of death, it may be ſued within a year 
and a day after the completion of the felony, by the death 
of = party. Stat. Glouc. 6 Ed. 1. c. 9. Black. Com. 
4%. 311. 
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but is to be ſaid done the firſt inſtant of the uy 
Arg. and judgment accordingly. Paſth. 23 Eliz. Mo. 
137 | 
Alen to pay 401. by 5 per month, where 3 
man brings an action for breach, on the firſt day, it is 
beſt to count of the damages for the intire debt; for he 
cannot have a new action; but he muſt declare that the 
401. is not paid, nor any part of it; for the 40 J. is 
not yet due. C. J. 505. Mich, 16 Fac. F. R. 

In preſumption of law, when a thing is to be done 
upon one day, all that day is allowed to do it in, for the 
avoiding of fractions in time, which the law admits not 
of, but in caſe of neceſſity. Per Roll. Ch. J. Sti. 119. 
„r. Xx . 

Inſurance. for #'s life; H. died on the laſt day; per 

Holt Ch. J. the law makes no fraction in a day; yet, 
in this caſe, he dying after the commencement, and be- 
fore the end of the laſt day, the inſurer is liable, becauſe 
the inſurance is for a year, and the year is not com- 
plete till the day be over; yet, if A. 
day of September, and on the ſecond day of September, 
21 years afterwards he makes his will, this is a good 
will, for the law will make no fraction of a day, and by 
conſequence he was of age. 2 Salk. 625. Trin. 11 . 
2. B. R at Guildhall, per Holt, Ch. J. in Sir Robert 
Howard's cale. | Dona 

FRACTITIUM, Is made uſe of for arable land—2?r 
tum de Mura & tres Acr. terre de fractitio. Mon. Ang. 
Tom, 2. 83. | 

FRACTURA NAVIUM, Wreck of ſhipping at ſea. 

FRAMPOLE FENCES, Are ſuch fences as the tenants 
in the manor of Writtel in Eſſex, ſet up againſt the lord's 
demeans; and they are intitled to the wood growing on 
thoſe fences, and *as many poles as they can reach from 
the top of the ditch with the helve of an axe, towards 
the reparation of their fences. It is thought the word 
frampole comes from the Sax. frempul, profitable ; or that 
it is a corruption of francpole, becauſe. the poles are free 
for the tenants to take : But Chief Juſtice Brampton, whilſt 
he was ſteward. of the court of the manor of Mittel, 
acknowledged that he could not find out the reaſon wh 
thoſe ferices were called frampole ; fo that we are at a 
to know the truth of this name etymologically. 


FRANCHILANUS, (Fr. Franchi, i. e. free) A freeman. 


Sciatis me dedifſe, cum villanis, & franchilano, & cum te- 
nuris eorum, &c, Chart. H. 4. And we find Francus bo- 
mo uſed for a freeman in Domeſday. . 
FRANCHISE, (.) Is taken for a privilege or exemp- 
tion from ordinary juriſdiction; as for a corporation to 
hold pleas to ſuch a value, &c. And fometimes it is an 
immunity from tribute, when it is either perſonal or real, 
that is belonging to.a perſon immediately ; or by means 
of this or that place whereof he is chief or a member. 
Cromp. Juriſd. 141. There is alſo a franchiſe royal; 
which ſeems to be that where the King's writ runs not, 
21 H. 6. c. 4. But franchiſe royal is ſaid by ſome authors, 
to- be where the King grants to one and his heir, that they 
. ſhall be quit of toll, &c. Bra. lib. 2. c. 5. A fran- 
chiſe in general is a royal privilege in the hands of a ſub- 
jet; and may be veſted in bodies politick or corpora- 


tions, either aggregate or ſole, or in many perſons that 


are not corporations, (as -in borough towns, &c.) or in a 
agg perſon, | 

Tanchiſes are of different kinds; ſuch as the princi- 
pality of Wales, Counties Palatine, Counties, Hundreds, 
Ports of the ſea, &c. Then there is a francbiſe or liberty 
of having a leet, manor or lordſhip, as well as a liberty to 
make a corporation, and to have cogniſance of pleas ; and 
bailrwicks of liberties, the liberty of a fore/t, chaſe, &c. 
Fairs and markets, felons goods, goods of fugitives, out- 
laws, deodands, treaſure trove, waifts, eftrays, wrecks, c. 
All theſe come under. franchi/es and liberties. F. V. B. 
230. 2 Infl. 221. 

All franchiſes and liberties are derived from the crown, 
and ſome are held by charter ; but ſome lie in preſcrip- 
tion and uſage, without the help of any charter. Finch 
164. And uſage may uphold franchiſes, which may be 
claimed by preſcription, without record either of creation, 


— 


An act of record will not admit any diviſion of a day, 


or by ſome confirmation on record ; and it is ſaid 


born on the 3d 


— — . 


franchiſes and liberties of the city of 
cities, towns, &c. are confirmed. All writs, proceſſes, 
' &c. in franchiſes. are to be made in the King's name; 
and ſteward 
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| allowance or confirmation; and wreck of the ſea, wif, 
ſtrays, fairs and markets, and the like, are gained 

uſage, and may become due without any matter of re. 
cord. 2 Infl. 281. 9 Rep. 27. But goods of felons and 
outlaws, and ſuch like, grow due by charter, and cannot 
be claimed by uſage, &c. Mid. It hath been adjudged 
that grants of franchiſes, made before the time of memory 
ought to have allowance within the time of memory, i 
the King's Bench, or before the barons of the Exchequer 
are not records pleadable, if they have not the 7 
ſorne matter of record within time of memory ; and ſuch 
ancient grants, after fuch allowance, ſhall be conſtrued 
as the law was when they were made, and not as it hah 
been ſince altered: But franchi/es granted within time of 
5 are pleadable without any allowance or confir- 
mation ; andif they have been allowed or 1 
aforeſaid, the franchiſes may be claimed 


without ſhewing the charter. 9 Rep. 27, 28. 2 by 
281, 494. 


There have been formerly ſeveral ancient prerogatives 
derived from the crown; beſides the franchiſes aforemen. 
tioned; as power to pardon felony, make juſtices of 
aſſiſe, and of the peace, &c. Though by the Srar. 2) H 
8. c. 24. they were reſumed and reunited to the crown, 
and the King cannot grant power to another to make 
ſtrangers born, denizens here, becauſe ſuch power is by 
law inſeparably annexed to his perſon. 7 Rep. 25. By 
ſeveral ancient ſtatutes, the church ſhall have all her 
liberties and franchiſes inviolable : And the Lords jpi- 


ritual and temporal ſhall enjoy their liberties, &c. and 
the King may not deprive them of any of them. 9 H 


i.. 1. 
By the ſtatute of Magna Charta, 775 3. c. 37. The 
ndon, and all other 


bailiffs, and other miniſters of liberties, 
ſhall attend the juſtices of aſſiſe, and make due execu- 
tion of proceſs, &c. 2) H. 8. c. 24. Some franchiſes, 
as York, Briſtol, Sc. have return of writs, to whom 
mandates are directed from the courts above, to execute 
writs and proceſs: And a mayor or bailiff of a town, may 
have liberty to keep courts, and hold pleas in a certain 
place, according to the courſe of the Common law ; and 
power to draw cauſes out of the King's courts, by an ex- 
cluſive juriſdiction: But the cauſes here may be removed 
to the ſuperior courts. 1 It. 114. 4 inſt. 8), 224. 
Sheriffs of counties, within which is any franchiſe, the 
lord whereof is intitled to a return of writs, ſhall on 
his requeſt, appoint one. or more deputies, to refide at 
ſome place near, there to receive all writs in the ſheriff's 
name, and under his ſeal to iſſue warrants for their due 
execution ; and the Lord Chancellor is to ſettle the charges 
to be paid any ſuch deputy, &e. by 13 Geo. 2. c. 18. 
A franchiſe hath no relation to the county wherein it 
lies, as has been generally held ; for it is not neceſſary 
to ſet forth the county when any thing is ſhewed to be 
done within a yy or franchiſe. Trin. 23 Car. B. 
R. If a franchiſe fails to adminiſter juſtice within the 
| ſame, the franchiſe ſhall not be allowed; but on ad 
ſuch failure, the court of B. R. may compel the owners 
of the franchiſe, &c. to do juſtice ; for this court 
to ſee juſtice equally diſtributed to all perſons. 
Abr. 635. Franchiſes may be forfeited and ſeiſed where 
they are abuſed, for miſ-uſer or non-uſer ; and when 
there are man! points, a miſ-uſer of any one will make i 
forfeiture of the whole on a quo warranto brought. A, 
65. And where hy come to the crown again =o 
whence derived, by forfeiture, &c. they are cgi; 
but in ſome caſes it is ſaid they are not. For contempt 
the King's writ, in a county palatine, &c. the liberts 
may be ſelſed, and the offenders fined ; and the 801 
poralities of a biſhop, have been adjudged to be f 
until he ſatisfied the King for ſuch a contempt, on le“ 
mation exhibited, &c. Cro. Car. 253. The biſhop 0 
Durham pretending he had ſuch a franchiſe, that ba 
King's writ was not to come there, and becauſe 
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brought it hither he impriſoned him; this being Pro, 
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ed 50 pay a fine to the King, and loſe his liber- 
tics. 2 pr. 250. I |, 
Wherever the King is party to à ſuit, as in all in- 


jons and indictments, the proceſs -ought to be 

2 by the ſheriff, and not the bailiff of any fran- 

chiſe, whether it have the clauſe non omittas, Sc. or not; 

for the King's P ſhall be preferred to any fran- 
aWwR. 


chiſe. 2 284. A ſheriff upon a non omittas, or 
on a capias ut atum, or quo minus, may enter and make 
arreſts in a Fart 1 Lill. 635. An arreſt by the 


ſheriff within a franchiſe on a common writ, is ſaid to 


be good, tho the officer be ſubject to an action at the | 


fair of the lord of the franchiſe, &c. If a perſon claims 
franchiſes which he ought not to have, it is an uſurpa- 
tion upon the King; and not ſhewing his title, the King 
ſhall take from him his franchiſe. Poph. 180, 1 Bulſt. 
54. The King's Bench will not grant an information on 
private uſurpation of franchiſes, but the proper remedy is 
to apply to the Attorney General: i. e. to proceed by 
quo warranto, bbotſon's caſe. Rep. Temp. Hardw, per 
Annaly 261. See 2 Warranto. * 

FRANCIGENA, Was the general appellation of all 
foreigners. Vide 9 8 

FRANCLAINE, Is uſed to denote a freeman or gen- 
tleman, in our ancient authors. Forteſcue. 

FRANK, A French gold coin, worth about a French 
ſhilling ; but in computation was twenty /ols, which is a 
lure, and twenty pence in our money. 

FRANKALMOIGN, (Libera * ) Is a tenure 
by ſpiritual ſervice, where an eccleſiaſtical corporation, ſole 
or aggregate, holdeth land to them and their ſucceſ- 
ſors, of ſome lord and his heirs in free and perpetual 
alms : And perpetual ſuppoſes it to be a fee-fimple; though 
it may paſs without the word ſucceſſors. Litt. 132. 1 
Inft. 94. A lay perſon cannot hold in free alms: And 
when a grant is in frankalmoign, no mention is to be 
made of 'all manner of ſervice ; for it is free from any 
temporal ſervice, and is of the higheſt nature, becauſe it 
is a tenure by ſpiritual ſervice. LZitt, 137. None oan 
hold in frankatmorgn but by preſcription, or by force 
of ſome grant made before the ſtatutes of Morimain, 7 
Ed. 1. c. 36, and 18 Ed. 1. c. 1. fo that the tenure. 
cannot at this day be created, to hold of a founder and 
his heirs in free alms : But the King is not reſtrained by 
the ſtatutes ; nor a ſubject licenſed or diſpenſed with by 
the King, to make ſuch a grant, &c. 1 it. 98, 99. And 
if an eccleſiaſtical perſon holds lands by fealty and certain 
rent, the lord may at this time confirm his eſtate, to hold 
him and his ſucceſſors in frankalmorgn ; for the former 
ſervices are extinct, and nothing is reſerved but that he 
ſhould hold of him, which he did before ; whereby. this 
change and alteration is not within the Stat. 18 Ed. 1. 
of quia emptores terrarum. Litt. 540. 1 Inſt. 99, 306. 

Tenure in gen is incident to the inheritable 
blood of the donor or founder ; except in caſe of the King, 
who may grant this tenure to hold of him and his ſucceſ- 
fors. Litt. 125. And the reaſon why a grant in frankat- 
moign, ſince the Stat. 18 Ed. 1. is void, except in the 
caſe of the King, &c, is becauſe none can hold land by 
this tenure, but of the donor; whereas the ſtatute injoins, 
that it be held of the Chief Lord, by the fame ſervice by 
which the feoffor held it; though the King may grant 
away any eſtate, and reſerve the tenure to himſelf. 1 Inf. 
99, 223. If any perſon that holds lands or tenements in 
rankalmoign, make any failure in doing ſuch divine 
lervice as they ought, the lord may make complaint of 
it to the ordinary or viſitor 3 which is the King, if he be 
founder ; or a ſubject where he was appointed viſitor upon 
the foundation; and the ordinary, &c. may puniſh the | 
negligence, according to the (eccleſiaſtical laws. Litt. 
136. 1 I. 96. Alſo for neglect in performing divine 
lervice in certain, the lord may diſtrain: But frankal- 
mog n is ſaid to be held by ſervice uncertain; and where 
the tenure is tied to certain ſervices, as to read prayers 
every Friday, &c. this is not frankalmoign, but tenure 

divine ſervice , it is lands given in alms, but not in 
free aims. Britton, c. 66. The tenure b. frankalmoign 
an ancient tenure, chieffy'to be met wich in grants to 
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become out of uſe. Oy 
 FRANK-CHASE, Is a liberty of free cha/e ; by which 
all perſons that have lands within the compaſs thereof, are 
2 to cut down any wood, &c. without the view 
of the foreſter, though uit be in their own demeſnes. 
g Juris. 187. | . g 
F AKED-LETTERS; See the Stat. 4 Geo. 2: c. 24. 
Previous to that ſtatute, the annual amount of franked 
letters gradually increaſed from 2 3,600/. in the year 1715 
to 170% 0 J. in the year 1763. Com. Journ. 28 Mar. 
1764. Black. Om. 1 Lr PEI p 
RANK-FEE, Is where freehold lands are held exempt- 
ed from all ſervices, but not from homage. In the regyfer 
of writs, we find that is frank-free, which a man holds at 
the Common law, to him and his heirs ; and not by ſuch 
ſervice, as is required in ancient demeſne, according to the 
cuſtom of the manor : And that the lands in the hand of 
| King Edward the Confeſſor, at the making of the book 
of Banggg, where ancient demeſne, and all the reſt 
frank fee; wherewith Fitzberberr agrees. Reg. Orig. 12. 
F. N. B. 161. And the author of the Terms of the Law 
defines a free-fee to be a tenure pleadable at the Com- 
mon Law; and not in ancient demeſne. © Feudum Fran- 
cum eft, pro quo nullum ſervitium preflutur domino. 
Fachineus, lib. 7: c: 39. 

FRANK FERM, Was when lands or tenements were 
changed in the nature of the fee by feoffment, &c. out of 
knight ſervice, for certain yearly ſervices: Britton, c. 66; 
See Fee furm. | | | . 

FRANK-LAW, (Libera Les) Is applied to the benefit 
of the free and Common law of the land. You may find 
what it is by the contrary, from Crompton in his Joffice of 
Peace ; where he ſays, he that for any offence loſet 
his frank-law, falls into theſe miſchiefs, viz. He may 
never be impannelled upon any jury or aſſiſe; or be 
permitted to give any teſtimony : If he hath any thing 
to do in the King's courts, he muſt not attend them in 
perſon, but appoint his attorney therein for him: And his 
lands ſhall be eſtreated, and his body committed to priſon; 
Sc. Comp. Furiſd. 156. Lib. Aﬀſ. 59. See Cn 


FRANK-MARRIAGE, (Liberum Maritagium) Is where 
a man ſeiſed of land in fee-fimple, gives it to another with 
his daughter, ſiſter, &c. in marriage; to hold to ther 
and their heirs: And it is a tenure in ſpecial tail, growing 
from theſe words in the gift, i. e. Sciant, Sc. me A. B. 
dediſſe & conceſſiſſe, &c. T. B. filio meo & Annæ uxori 
eius, filie, Sc. in liberum maritagium unum meſſuagium, 
25 _Lut. 17. Wet. Symb. par. 1. hb. 2. ſect. 303. 
The effect of which words is, that they ſhall have the 
land to them and the heirs of their bodies; and ſhall do 
no ſervices to the donor, ext fealty, until the fourth 
degree. Glanvil. lib. 5. & 18. And Fleta gives this 
th degree: 
Ne Honatores vel eorum-heredes per bomagii receptionem a 
rever fione repellantur. And why in the fourth deſcent and 
downward, they ſhall do ſervices to the donor; quia in 
quarto gradu vebementer præſumtur, quod terra ft pro de- 
fectu heredum donatorum reverſura. Fleta, lib. 3. c. 11. 
All this appears in Bractin, lib. 2. c. 7. where it is ſaid, 
t lands in frank-marriage are quieta & libera ab omni 
ſeculari ſervitio, Qc. uſque ad tertium heredem, & "nſque 
ad quartum g eo OT FIT: 4 k OBLA E203 
Alſo Bratton divides marriage into liberum muritagium 
and maritagium ſervitio obligatum; which laſt was where 
lands were given in marriage, with a reſervation of the 
ſervices to the donor, which the donee and his heirs were 
bound to perform for ever; but neither he or the next 
two heirs, were obliged to do homage, which was to be 
done when it came to the fourth degree, and then, and 
not before, were required to be performed both ſervices 
and homage. Braci. lib. 2. Lands given by one man to 
another wich a wife in frank: marriage, amounts by im- 
plication to a gift in tail; which in this caſe may be 
created without the words heirs or body. Litt. 17. Hood's 
inſt. 120. A gift in frank-martiage might be made as 
well after as before marriage: And ſuch a gift was a 
fee · ſimple before the ſtatute of I gm. 2. but ſince, it is 
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' uſually a fee-tail ; Theſe gifts were common in former | cording Ae 
times, whereon queſtions gw» 40 ariſe; but are now 8 5 . ach rouſing e an Als aſe EST 15 
diſuſed. 2 Nelf. Abr. $88. eed to his prejudice, by read ing 0 IF over $0 him in 
FRANK-PLEDGE, (Franci plegium, from the French —_ different from thoſe in which it was written, Kc. 
Fran, i. e. Liber. and pledge, fidejuſſor] ui a pledge | 1 Sid. 312, 431. 
or ſurety for the behaviour of f freemen ; it being the ancient Alſo it is 1 rule, that a . manner of executing 
cuſtom of this kingdom, borrowed from the | 3 re 0 by Is. have been ene 
Re for-the preſer vation of the publick peace, every free- ul. 4 wully Co. 4 50 $A + 4 E 
n man at the age of fourteen, (reli us perſons, clerks, 420, 549- 9. &ll. 108 

ed) ſhould give * r his truth towards | As to 1 2 NE in contracts gg deg 8 — 
ing and his be 75 een. to A de ; | law ſubjefts the 3 eral in . to a 

of Sg a certain number KY cp rs, uſually be- | action on the caſe; as 4 perſan in howto the poſſeſſion 
came bound one for — of to ſee each man of t : goods ſells them to another, afficming them to be 8 
Pledge forth-coming at all times, or to anſwer the own, when in truth they are ag 2 an action on the 
greſlion done by any gone away A nd whenever — caſe lies. 1 Sr. go a. 474+ But if 4 


r an 
ended, it was forthwith inquired in what pl he 
— and then thoſe of that pledge either produced of- 
nder within one and thirty days, or ſatisfled far his of- 
fence. This was called frank-pledge ; and this cuſtom was 
ſo kept, that the ſheriffs at ey county-court, did from 
time to time take the oaths of young perſons as they 
ew to fourteen years of age, and ſee that they — 
Kaled in one decennary or other; whereby this 
of the ſheriff's authority was called vu, franci oh 
or view of frank pledge. At this day no man ordinarily 
veth other ſecurity for the keeping of the peace, than 
5 own oath ; ſo that none anſwereth for the tranſgreſſion 
of another, but every perſon for himſelf. 4 K 18 
Lain under frank-pledge has been termed. . 2 
See the ſtatute of view of frank - pledge, 18 
-_ 2. 3 — court-leet, deciner, Sc. and Black. Com. I 
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FRANK-TENEM: NT, A poſſeſſion of freebold lands 
and tenements. See Freebo 

FRASSETUM, A corru Ih of fraxinetum, is taken 


for a wood or woody ground, where aſbes grow. 1 Inft. 4. 
FRATERIA, A raternity, eee 

religious perſons, who were 1 7 to pray for the good 

health and life, &c. of their | ing brethren, and 

ſouls of thoſe that vers ved : in the ſtatutes-of the ca- 

thedralchurch of St Paul. in London, 


Balaock, — 12 857 5. there is one chapter de frateria 


Pauli, Ec. 
Mens Of places in reſpect to a trade or 


myſtery 
d rk OT Ils Uſed in ancient deeds for 
2 2 baſtard brother. Maluſb. 

FR ATRESCONJURATI, Are ſworn brothers or com- 
panions ; ſometimes thoſe were, ſo called who were ſworn 
to defend the King againſt his enemies. Hoveden, p. 445. 
Precipimus ut omnes liberi homines fint fra- 
tres — ad monarchiam noftram ad regnum 24. 
contra inumicos pro poſſe ſuo defendendum. * 


A 

FRATRES PYES, Were certain friers,\ wearing black 
and white gatments ; of whora mention i is made by Mal- 
Enn Is a younger brother's inheritance ; 
and whatever the ſons or brothers poſſeſs: -of the eſtate of 
the father, they enjoy it ratione fratriagit, and are to do 
homage to the elder brother for it, who is bound to do 
homage for the whole to the ſuperior lord. Bract. hb. 


2. c. 
FRAUD, (Fraus) Is deceit in gangs and conveyances 
of hs ad br "oe RN. N. B. 98 Vader tis 
an pe . er this 
head may be conſidered, , 


1 Hbat aft ore fraudulent at Om, law, and in 
equi 


| quity. 
III. bas attsare fraudulew by ftatute.. 
95K What afts are fraudulent at. Common law, and in 


a equity. 

It may be laid down as a general rule, that without |. 
the expreſs proviſion of any act of parliament, all de- 
ceitful practices i in defrauding or endeavouring to defraud 
another of his known right, by means of ſome artful 
device, contrary to the plain rules of common honeſty, 
are condemned by the Common law, and puniſhable ac- 


or ſociety. of 
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| poſſeſſed of term for years, N to {ell i it to B. and 
that a ſtranger would have giyen him twenty po 

this term, by which means B. buys it, tho in Apr 4 
was never offered twenty ds, no action on the caſe 
lies, tho' B. is bereby deceived in the value. 1 Rel. A. 
91, 101. 1 Sid. 146. Telv. 20.S.P. 

Contra, if on a treaty for the purchaſe of a houſe, the de- 
fendant affirms the rent to be more than it is, whereby 
the plaintiff is induced to give more than the 1771 1. 
worth. 1 Salt. 211. 1 Lev. 102. 1 Sid. 1 
SM 81k, _ S. N adjudged. And fee 4 4 24, 81, 
I 

All 8 fir deceits, for which there is no remedy by 
the ordinary courſe of law, are properly ſable in 
equity; and it is admitted, that the matters of rand were 
one of the chief branches to which the juriſdiction of 
Chancery was originally confined. 4. Inft. 84. It would 
be endleſs to enumerate the ſeveral caſes wherein relief 
has been given againſt frauds : but the following inſtances 
are too material to be omitted. 

A. being tenant in tail, remainder to his brother . in 
tail, 4. not knowing of the intail, makes a ſettlement 
on his wife for life for her Jointure, without levying a 
fine, or n recovery, which B. who 2 1 8 
intail ingroſſes, but does not mention an 
intail, becauſe, as he confeſſed in his 
ſpoke any thi of it, his brother, by a recovery, N. 
have cut off remainder, 900 barred him; and altho' 
after A's death, B. recovered in ejectment againſt the 
Gar by Pies of the hg yet. ſhe was owl 2 

ncery, and a perpetual injunction granted for 
fraud in B. in concealing the in hich if he had been 
diſpoſed, the ſettlement might have been made good by 
a recovery. Preced. Chanc. 25. Raw v. Potts, 2 Ven. 
239. S. C. andaffirmed in the Houſe of Lords. 

So where a mother being abſolute owner of a term, the 
ſame being limited to her in tail, is preſent at a treaty 
for her ſon's marriage, and hears her ſon declare, thatthe 
term was to come to him at his mother's death, and is 2 
witneſs to the deed, whereby the reverſion of the term b 
ſettled on the iſſue of the. marriage after the mother's 


un 


* 


14 6 


death, and ſhe was compelled in equity to make good the 
ſettlement. 2 Fern, 150. 
If A. has a 


rior incumbrance on an eftate, and is 
witneſs to a fubleg vent — — but does not 2 
his own — — this is ſuch a fraud in him, for 
which his incumbrance ſhall be 2 Vern. 151. 
Care and Earl of Bedford, cited to have been 
And ſee 2 Vern, 554. Ibbotſon v. Rhodes. 

So if A. having a mortgage on a leaſehold eſtate, lends 
the mortgage deed to the mortgagor, with an intent to 
borrow more money; that is ſach a fraud in the mort 


ee, for which his mortgage ſhall be ſtponed to the 
bl en. 126. Peter and Ru 
| 


* R 26. Peter and 
321 

Me by his will intending to ive de 
| greateſt part of his eſtate to his godſon, 40d the of 44 
part to his wife, is perſuaded; by tus 0 to ew 4 
to the whole, on a promiſe — ſhe would give 
godſon the part deſigned for him; it will be decreed 
againſt the wife on at of fraud, though there. — 
no memorandum thereof in —— 2 ＋ 
of frauds and per juries. Preced.. Cane 3þ 
Baines. And = 1 caſe as 3 de fo 25 
younger children. Preced. Chanc. 4. lan's 
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Fraudulent aſſurances of lands or — to deceive, cre- 
ditors, ſhall be void; and the croMore ſhall have execu- | of 


FRA 
the defendant, on a treaty of marriage en 
* ns me the plaintiff, ſigned a writing 


che terms of the agreement, and afterward de 
ing to elude the force thereof, and get looſe from his: 


cement, ordered his daughter to put on a good humour, 

_ get the plaintiff to deliver up "a 9 and then | 

marry him, which ſhe accordingly did, and the — 

dant oo by at the corner of a ſtreet to ſee them 

by to de married; and the plaintiff was relieved on the 
int of fraud. Abr. Eq. 20. Halpeny and Mallet. 28 


C. 

If If «lecriy be obtained from a perſon by fraud and 
practice, a pretence of a demand that is fictitious, 
it will be J ieved againft in equity. 2 Vern. 123. 

Where amagreement for a purchaſe was obtained from 
a woman of ninety years af age, and ſeveral ſuſpicious 
circumſtances appearing, the court would neither decree 
it to be carried — execution againſt the heir at ay, 
nor to be delivered on a crols bill for that parpale, ax 
left the 1 their remedy at law. ern. 633. 

reen v. 

" There are likewiſe ſeveral inſtances, where a parol 

cement intended to be reduced into writing, but pre- 
vented by fraud, has been decreed in equity, notwith- 
ſtanding the ſtatute of frauds and perjuries ; as where 
upon a marriage treaty, inſtructions are given by the 
huſband to draw a ſettlement, which he privately coun- 
termanded,, and afterwards drew in the woman by per- 
ſuaſions and aſſurances of ſuch ſettlement to marry him; 
and it 1 decreed, that he ſhould make good ſet- 
tlement, Abr. Eg. 19. and ſee tit. p lu 

So where a parol agreement was concerning the lend- 
ing of money on a mortgage, and the . covenants pro- 
poſed were an abſolute deed from the mortgagor, and a 
deed of K from the mortgagee, and otter the 


mortgage had got the deed of der he 8 7 to 

execute the defeaſance; and it was decreed 

Gs Dee nr fraud, Ar. Eg. 20. See on the 
„ 4 


U. re 


tion thereof. 50 E. 3. 6. 6. By tbe Stat. 13 El. . 5. 

All the fradulent conveyances made of lands, 
chattels, to ſet aſide or avoid debts, as to creditors, ſhall - 
void; and by 2) Elz. c. 4. Conveyances and aſſurances 
of of land made to dęfraud purchaſers, as to ſuch purchaſers 

are declared void: and perſons juſtifying or putting 
cn rar &c. in uſe as and bona 

feit a year's value of the lands, and the whole 

fall of 28 and chattels, and be alſo impriſoned : 
where are A with ol lauſe of revocation, &c. 
and afterwards ſold 5 | conſideration, the firſt | 
conveyance ory be void agaiaſt the purchaſer ; but this 
is not to extend to mortgages made bana fide. 

If a man ſeiſed of land in fee, 1 it 
to divers uſes, with remainders over, &c. and with Roe 
of revxcation by writing under hand and ſeal; here if 
for g good pool; Raving ith enter into a x ognifance, 
land ſhall be charged with the ſame: ſo if 4. reſerves | 
N dae: to revoke: by the aſſent - B. and then 

00 another. Brigg. 22. Lane aa. And where 
oe BR made an eſtate. with the pqwer of revocation.;' 
with | 17. 10 — a purchaſer he makes a 


= 15 b 120 e e the power, and 


co tion; 5 in is 

e 0 the pur- 

tute ee 2. 6, 3. iT | vires that! | 

agreements, leaſes and deviſe of lands, &c. 

c in Writing. deviſes of lands, zents, 

&c, are. 5 Fraudulent and wd. againſt crediqays | 
upon other, lpecialiies,./ N V & N. c. 
14. 0 ES ainſt 8 01 lands for a 

valuable conſideration, ſhall be deemed judgments — 7 


from the ſigning, &c. 29 Car. 2. c. 3. 


Ela. c. 5. makes a keen dan re of | bi 
I 


&c. void againſt creditors, ut 
gat ggainſt 
mc » his EXECUtOTS or adminiſtrators, for 2 


veyance is prima fac 


notice of it; in this caſe the conveyance, made to Tg 


ment of othe 
F without Wor” 


FER. 
ſtro a new — 
2 


FRA 


: and a conveyance, if made of lands by 

. 55 void K. ſtatute againſt all perſons; but 

E againſt thoſe afterwards come to the land upon 
— eee Cro. El. 445. Co. Jac 2 


en ang canveyances are to be on good 5 1 
tian, and dona fide, or they will be fraudulent; and a 
— Bona Py made without any truſt, &c. A grant 

cod eder except it be alſo bona fide, is 

2 5 5 the proviſo of che act 13 Elix. c. 5. Ay 

A valuable e is money, marriage, &c. 
— not natural affection, & c. A man made a leaſe for 
twenty-one years, in truſt 233 his daughter till marriage: 
and if ſhe married with his conſent, then to her during 
| the term; this till marriage, has been held VO as 
to a N but after marriage n uſe 
marriage is an advancement to the daughter, and king 
effect made it upon valuable i which a 
riage is always taken to be, and the huſband was drawn 
in by this conveyance to marry her. 1 Sid. 133. 

It has been adjudged, that if a father makes a feoff- 
ment to ay er. for the advancement of daughters, F 
his you ons, or for | au of his debts; and aft 
wards i A his eldeſt ſon or heir, that is not fraud 


collußon within the ſtatute, for he is bound i law to 
make proviſi ion for his children: but where there is a 
grandfather, father, and two ſons, and grandfather 


(living the father) conveys his land to either of the ſons, 
(this is out of the Stat. 32 H. 8. c. 1. becauſe it is not a 
common thing ſo to do, and the father ought to have the 


immediate care of his children; thou 15 he is dead, 
then it belonged to the grandfather. 1 16: If a 
man levy a fine to the uſe of himſelf 1 een 


to his ſon in tail, and after ſells the Ros to . 
he as a purchaſer ſhall avoid this conveyance u 
Stat. 1. Eliz. c. 4. becauſe "vue 


lun 
fore fraudulent ; ſo it had 5 ad aden dr 7e the re- 
mainder on his wife, 15 had n a conſidera- 


tion on precedent marr 
| But 4 was ruled by Hake N 9 that: deed a 0 
| be voluntary, and not fad 145 port 
ing 5 EXLATagg t ſon, 4 Þ ther he Ty 
not ſpend all ; this is a. is ore 1 no conſidera 
money. 1. 3 Allho 


. e . 42 


chaſers, yet Fowl = — 5 may alter — * an 
infant promiſed, on his marriage, to ſettle his eſtate when 
he came of age, upon ek 8 his iſſue; and this 
held a ſufficient conſiderat though 90 
is not compellable to ge ſuch promuſc 
A. perſon, 7 een that his fon i5 jo 1 
daughter of s to ſtand ſeiſed 

the uſe o By * for —— and after to other b in mY 
verſion or remainder ; the uſes thus limited in r 


ſhall be {chad as to any purchaſer of the Ra wi 
the Ry be u ae A Ta lhough FT 


21 by k 


n e ge is ; * th 7 7 a power to 
revoke annexed to t it w to pur- 
os mg we ei pod de pay 


Ifa 13 after marriage, make a mhager conveyance 
of land for a jointure, or maintenance of fis wife, 
erna | the land fi iy money, to one that hath 


of the wife, ſha be Wl e aud) 
re the maxris 


et 
| perſon upon à marriage, 
\<gulideratgn ibereof, or after, x marriage, jy 


te ue? bu e eee poly ale Ir 


Cro. 158 eme covert joins w Se es lathe 
alienaripngf her mtr. and hath a a: geed of 9 25 


ands dated the. in Heu. 1 b 
— precedent 


ee — — — . — — pure —2 


though the 


5 5 fettlement — 44 value 


ld 25 
ay, ir hall be 
- | my 2 * dee i 2 Lev. Jo, 


The huſband it 
miſed, yams he — W 5 ge wy 


land, and let him have Son money to pay his debts, _ 


he would leave her 400 J. at his death; about fix months | 
after the lands were fold, he gave bond to a ſtranger to 
leave his wife the 400 I. And it was adjudged that this 
was not fraudulent quoad creditors, but good againſt them. 
2 Lev. 148. A perſon makes a voluntary conveyance, 
and then mortgages the ſame land, and the firſt deed is 
upon a trial found fraudulent ; then he to whom the deed 
was made exhibited his bill in equity to redeem the mort- 
gage; and it was held, that though the firſt deed was 
2 guoad the mortgage money, yet it was good to 
paſs the equity of redemption. Chanc. Rep. 59. | 
Where a leaſe is made with a proviſo that if the 
leſſor pays 105. the leaſe ſhall be void; becauſe 105. 
is not the value of the leaſe and land, but only li- 
mited as a power of revocation, it is fraudulent as to a 
- purchaſer. Cro. Jac. 455. And if a man makes an 
aſſignment bf his leaſe, and yet keeps poſſeſſion of the 
lands, the deed of aſſignment will be daten fraudulent. 
In Chancery it has been decreed, that if a man conveys his 
land to friends in truſt, to the uſe of his children, &c. 
to defraud a purchaſer, the truſt ſhall go in equity to the 
tp ; alſo it ſhall be liable for debts, to ſatisfy the 
me. Tothil. 43, 44. A huſband aſſigned a term of his 
wife's, in truſt . his wife £ and it was held fraudulent. 
againſt purchaſers. Chan. Rep. 225. | | 
Dy che 8. law, an eſtate made by fraud, ſhall be 
avoided only by him who hath a former right, title, in- 
tereſt, debt or demand. 3 Rep. 83. If one indebted do 
really ſell lands, though to avoid payment of debts ; if 
the vendee be not privy to the intent, the ſale to him is 
* : for as to the vendee, there is no fraud in the caſe, 
ch. 24 Car. B. R. A man gives his goods to his ſon, 
they are nevertheleſs liable as to his creditors; but if he 
gives them to one of his creditors, without any truſt or 
covin, it ſhall not be fraudulent to make him liable to 
other creditors. 3 Salk. 174. | 
If a man is indicted, and give away his goods to prevent 
a forfeiture, the King ſhall have them upon an attainder 
or conviction; though tis otherwiſe if he ſell them for a 
good conſideration to one ho had no notice of the indict- 
ment. Did. If tenant for life commit a forfeiture, and 
he in the reverſion enters, this ſhall be as a fraudulent. 
"conveyance with reſpect to creditors. Vent. 257. Frau- 
Aulent gifts, or grants of goods to defraud the lord of his 
heriot, ſhall be void; and the value of the goods for- 
feited. 13 Ex. 5. Gifts made in ſecret are liable to 
"ſuſpicion of fraud a general gift of all a man's goods 
may be reaſonably ſuſpected to be fraudulent, even tho 
there be a true debt owing to the party to whom made. 
Rep. 80, 81. And the ſeveral marks or badges of 
Fraud, in a gift or grant of goods are, if it be general, 
- withour exception of ſome things of neceſſity ; if the do- 
nor ſtill poſſeſſes and uſes the goods; if the deed be ſe- 
eretly made, if there be a truſt between the parties or if 
it be made pending the action. 3 Rep. 80, Sc. 
And where a perſon is party to a fraud, all that fol- 
lows by reafon of that fraud ſhall be ſaid to be done by 
him. Os. go 469. But when fraud is not expreſsly 
averred, it ſhall not be preſumed'; nor ſhall the court ad- 
judge it to be ſo, till the matter is found by jury. 10 
Nep. 56. A poor man was drawn in to fell an eſtate, at 
a great under- value; but no fraud appearing, tho' the 
© purchaſe was not a fair bargain, the ſeller could not be re- 
teved in equity, to ſet it aſide. Preced. Canc. 206. The 
Chancery may deeree a conveyance to be fraudulent,meerly' 
For being voluntary, and without any trial at law; yet it; 
has been infiſted, that fraud or not, was triable only by a 


n 
A will, as well as a deed, ſhall be ſet aſide in Chan- 
* cery for fraud and circumvention. Bid. 123. Fraudu 

Ent conveyances to multiply votes at election of knights o 

« the ſbire, ſhall be taken againſt the perſons making them 
as free and abfolute ; and all ſecurities for redeeming and' 
reſtoring, beg. to be void. Star. 10 Ann. c. 23. A pre- 
"ſentation to benefice; or "adminiſtration of goods ob- 
tained of fraud, are void; and fo is fale of s by 
fraud, altho in open market, &c. Where a frau ; 
deed or conꝰeyance is aſſigned upon a valuable conſidera- 
tion, the fraud'is purged thereby. 1 Ld! Rm. 88. | 
N a Nen nern ein ae 1 
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Groſs frauds are puniſhable by way of indict 
information; ſuch as playing with falſe dice, —— 8 
illiterate perſon to execute a deed to his Prejudice, [ey 
ing a fine in another's name, &c; and that for theſe 2 
ſuch like offences the party may be puniſhed not onl 
with fine and impriſonment, but alſo with ſuch fa T 
infamous puniſhment, as the judges in their diſcretion 
ſhall think proper. Cro. Fac. 499. 2 Rol. Aby. 18 


2 Rol. Rep. 1079. 1 Keb. 849. 6 Mod. 42. Sia 


312, 431. Ney 99, 103. Moor 630. Cyo. Elz. 


| 1 Mod. 46. 2 Jon. 64. 6 Mad. 105. 1 Salt, 531. 


By the 33 H. 8. cap. 1. it is enacted, « Pg 
u perſon or perſons ſhall falſly and deceitfully Gen 
get into his or their hands or poſſeſſion, any Money 
goods, chattels, jewels, or other things of any oe. 
perſon or perſons by colour and means of any pt 
falſe token, or counterfeit letter, made in another mar; 
name, to a ſpecial friend or acquaintance, for the cb. 
taining of money, &c. from ſuch perſon, and ſhall be 
thereof convicted; every ſuch offender ſhall ſuffer ſuch 
puniſhment by impriſonment, ſetting upon the pillory, or 
otherwiſe, as ſhall be appointed by hol. before whom he 
ſhall be ſo convict.“ And b 75 Geo. 2. c. 24. (om. 
monly called the ſtatute of fo e pretences) the obtaining 


goods, &c. by falſe pretences, may be puniſhed with 


tranſportation. 

FRAUDS and PERJURIES. See the Star. 29 Cn, 
2. c. 3. and Wilſon, par. 1. 118, 227, 305, 313, 320 
par. 2. 26, 94. See farther as to crvil fraud, where cog- 
nizable, Black. "Com. 3 V. 431, 437, 439. As to cim. 
nal, id. 4 VJ. 158. And as to the ſtatute of frauds a 
perjuries, i. e. 29 Car. 2. c. 5 Black. Cm. 3 V. 19) 
4 J. 432. As to fraudulent deviſes, id. 2 V. 378. ; 

FRAUS LEGIS. If a perſon having no manner of t. 
tle to a houſe, procure an affidavit of the ſervice of a de- 


| claration in ejectment, and thereupon gets judgment; and 


by virtue of a writ of hab. fac. poſſeſſionem turns the owner 
out of poſſeſſion of the houſe, and ſeizes and converts the 
1 therein to his own uſe, he may be puniſhed as 3 
elon ; becauſe he uſed the proceſs of the law with a fe- 
lonious purpoſe, in fraudem legis. Raym. 276. Sid. 


254. 1 - N 
"FRA XINETUM, A wood of aſh trees. Dome/dq. 
-FREDUM, Was a compoſition made by a criminal, to 
be freed from proſecution, of which the third part vas 
— into the Exchequer. This is fully explained in H- 
ertſon's Hift. Emp. C V. 1 J. zoo, &c. Former) 
compoſitions were paid for crimes in general, particularly 
for murder. The magiſtrate was to determine the com- 
poſition, and protect the offender againſt the violenceof re 
ſentment. For that pretection the offender paid a ſum of 
money, which was called fredum. See Monteſquieu d: 
Þ Efprit des Loix, I. zo, c. 20, &c. See Delatura. 
 FREDWIT, A liberty to hold courts, and take up 
amerciaments, &c. Cowell. y 
FREE-BENCH, uus bancus, i. e. ſedes hbera) Is that 

' eſtate in copyhold lands which the wife hath on the death 
of her huſband for her dower, according to the cuſtomot 
the manor: but it is ſaid the wife ought to be eſpouſed : 
virgin; and is to hold the land only fo long as ſhe Ines 
fole arid continent. Nich. roa. Gf this Free- bench ſe. 
veral manors have ſeveral cuſtoms; and Htaberber. calls 
it a cuſom, whereby in certain cities the wife ſhall, have 
the whole lands 6f the huſband for her dower, &. 
E. N. B. 150. In the manors of Eaft and e Enbourn 
in the cottfity of ' Berks; and the manor of Torre in Drum. 
ſhire; and other parts of the Mi of England, there 1s 2 
cuſtom, that e n a copyhold tenant dies, his widon 
ſhall have her Ver- bench in all his cuſtomary lands, dt 
eln & cafta fuerit ;- but if ſhe oominits incontinency, [ht 
forfeits her eſtate: yet nevertheleſs, on her _ ol 
the court of rhe manor, riding backwards on a Mlact , 
with his tail in her hand, and ſaying the words follows, 
the ſteward is bound by the cuſtom to re admit her to le 
free-bench, the woll are theſ * 

0 ODOT eee nr e 
Here Fam, © 2 e 
| Riding Y a' blar ram, 5611. 5 66 
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And crincum crancum, 
I —— bot 9 bancum; 
And for my tail's game, 
ATR worldly ſbame ; 25 
Therefore pray, Mr. Steward, let me have my land again. 
Cowell. 


his is a kind of penance among jocular tenures and cuſ- 
— to purge the offence. See Black. Com. 2 V. 122. 
FREE-BOOTER, Signifies a perſon who fights with- 
out pay, in of getting ſome booty 
FREEBO , (francbordus) is ground claimed in fome 
more or leſs, beyond, or without the fence : it is 
faid to contain two foot and a half, in Mon. Ang. Tom. 2. 


141. ; 
5 FREE-BOROUGH-MEN, Were ſuch great men as 
did not engage like the frank-pledge men for their decennier. 
See Friburgh. | | 

FREE-CHAPEL, (ibera capella) A chapel o called, 
becauſe it is exempt from the juriſdiction of the dioceſan. 
Thoſe chapels are properly free-chapels which are of the 
King's foundation, and by him exempted from the ordi- 
nary's viſitation : alſo chapels founded within a pariſh for 
the ſervice of God, by the devotion and liberality of pious 
men, over and above the mother-church, and endowed 
with maintenance by the founders, which were free for 
the inhabitants of the pariſh to come to, were therefore 
called free-chapels. Reg. Orig. 40, 41. The free-chapel 
of St. Martin le Grand is mentioned in the Stat. 3 Ed. 4. 
c. 4. as are others hkewiſe by ancient ſtatutes: but theſe 
chapels were given to the King, with the chantries, &c, 
1 Ed. 6. c. 14. 

F REEHOLD, (liberum tenementum) Is that land or tene- 
ment which a man holds in fee - ſimple, fee-rail, or for term 
of life. Bra#Z. lib. 2. c. 9. And is deſcribed to be of 
two ſorts: freebold in deed, and freehold in law; the firft 
being the real poſſeſſion of lands, &c. in fee, or for life; 


the other, the right a perſon hath to fuch lands or te- 


nements, before his entry or ſeizure. Freehold is alſo ex- 
tended to offices, which a man holds either in fee, or during 
life: and in the Regifter of Writs it is faid, that he who 
holds land upon an execution of a flatute merchant until he 
is ſatisfied the debt, tener ut liberum tenementum fibi & 
We ſuis, and the ſame of a tenant by elegit; but 
uch tenants are not freebolders, only as Freebolders for 
their time, till they have received the profits of the land to 
the value of their debt. Reg. Judic. 68, 73. A leaſe for 
ninety-nine years, &c. determinable upon a life or lives, 
is not a leaſe for life to make a freehold, but a leaſe for 
years, or chattel determinable upon life or lives ; and an 
eſtate for one thouſand years is not a freehold, or of fo 
high a nature as an eſtate for life. Co. Lit. 6. 
hath an eſtate for the term of his own life, or the life of 


another, hath a freehold, and no other of a leſs eſtate; tho 


they of a greater eſtate have a freehold, as tenant in fee, 
&. Lit. 57. 

When a man pleads liberum tenementum generally, it 
ſhall be intended that he hath an eſtate in fee; and not a 
bare eſtate for life. Cro, Eliz. 87. An eſtate of freebold 
cannot by the Common law commence in futuro; but it 
muſt take preſently in poſſeſſion, reverſion, or remainder. 
5 Rep. 94. See Black Com. 2 V. 144, 165. A man 
made a deed of gift to his ſon and heirs, of lands after 
his death, and no livery was made ; now if there had 
been kvery, it had been void, becauſe a freehold cannot 
commence in futuro and it has been held, that it ſhall 
not enure as a covenant to ſtand ſeiſed, by reaſon of the 


He that 


word give; by which was intended a tranſmutation of 


the eſtate, and not to paſs it by way of uſe. March. Rep. 
50, 51. Whatſoever is By of, or fixed to, the freehold 
— the heir; and glaſs windows, wainſcot, &c. af- 
xed to the houſe are parcel of the houſe, and cannot be 
removed by tenants. 4 Rep. 63, 64. But it hath been 
adjudged, that if things for trade, &c. are fixed to the 
freebold by the leſſee, he may take them down and remove 
them, ſo as he do it before the end of the term, and he 
do not thereby injure the freehold. 1 Salk. 268. 
Any thing fixed to the freehold may not 
reſs for rent or in execution, &c. But it is not felony at 
Common law, only treſpaſs, to ſteal or take any thing 
annexed to the freehold ; ſuch as lead on a church, or houſe, 


be taken in d- 
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corn or graſs growing on the ground, apples on a tree, 
&c. Though F they are ne from the freebold, whe- 
ther by the owner or a thief; if he ſever them at one 
time, and take them away at another, it is larceny to take 
them. 12 Af. 32. 1 Hawk: 93. And to ſteal lead on 
houſes, &c. is made felony, by a late ſtatute. 4 Geb. 2. C. 34. 

The ſtatuteof Magna Chart: c. 29. ordains, that no per- 
fon ſhall be diſſeiſed of his freehold, &c. but by ju 
of his peers, or according to the law of the land ;” which 
doth not only relate to common diſſeiſins, but the Ki 
may not otherwiſe ſeize into his hands the freehold of the 
ſubject. Mood s Infl. 614. None ſhall diſtrain any free- 
holders to anſwer for their freeholds, or any thing touch- 
ing the fame, without the King's wfit. Stat. 52. H. 3. c. 
22. Nor ſhall any perſon be compelled to anfwer for his 
freehold, before any lord of a manor, &c. 15 K. 2. c. 
12. Freehold eſtates, of certain values, are required by 
ſtatutes to qualify jurors; electors of knights of the ſhire 
in parliament, &c. | 

REEHOLDERS, Are ſuch as hold any freehold eſtate. 
By the ancient laws of Scotland, freeholders were called mr- 
lites ; and freehold, in this kingdom, hath been ſometimes 
taken in oppoſition to villenage, it being lands in the hands 
of the gentry and better fort of tenants, by certain tenure, 
who were always freeholders, contrary to what was in the 
poſſeſſion of the inferior people, held at rhe will of the 
lord. Lambard. 

FREEMAN, (ber homo) Is one diſtinguiſhed from a 
ſlave, that is born or made free; and theſe have divers 
privileges beyond others. The diſtinQtion of a freeman 
from a vaſſal under the 3 liber homo was com- 
monl ee to vaſſus or vaſſallus; the former denoting 
an a/lodial proprietor ; the latter, one who held of a ſu- 
perior. Theſe free men were under an obligation to ſerve 
the /tate, and this duty was conſidered fo facred, that 
freemea were prohibited from entering into holy orders, 
unleſs they had obtained the confent of the ſovereign. 
Robert. Hift. Emp. C. V. 1 V. 216. See London: | 

FREIGHT, (Fr. fret) Signifies the money paid for car- 
riage of goods by ſea ; or in a larger ſenſe, it is taken for 
the cargo, or burthen of the ſhip. Ships are 1 
either by the ton, or by the great; and in reſpect of time; 
the freight is agreed for, at ſo much per month, or at a 
certain ſum for the whole voyage. If a ſhip freighted by 
the great, hap to be caſt away, the freight is loſt ; 
but if a merchant agrees by the ton, or at ſo much for 
every piece of commodities, and by any accident the ſhip 
is caſt away, if part of the goods is ſaved, it is faid ſhe 
ought to be anſwered her TOI pro rata: and when a 
ſhip is inſured and ſuch a misfortune happens, the inſured 
commonly transfer thoſe goods over to the aſſurers, to- 
wards a ſatisfaction of what they make good. Lex Mer- 


cat. or Merchant Compan. 79: | 
If freight is agreed for the lading and unlading of cattle 


| at ſuch a port, and fome die before the ſhip arrives 


there, the whole freight ſhall be 2 for the living and the 
dead; but if the agreement be for tranſporting them, 
freight ſhall be only paid for the living: it is the 
ſame of ſlaves. Mid. 85. The lading of a ſhip, in con- 
ſtruction of law, is bound for the 1 * the freight be- 
ing in point of payment preferred before any other debts 
to which the goods ſo laden are liable, tho' ſuch debts as 
to time were precedent to the freight: and actions touching 
the ſame are conſtrued favourably for the ſhip and owners; 
for if four part-owners of five, belonging to a ſhip, ſettle 
their accounts with the freighters, and receive their due, 
yet the fifth man may ſue ſingly by himſelf without joining 
with the reſt, by the Common law, and the Law Marine. 
Hill. 2) Car. 2. B. R. If part of the lading be on ſhip- 
board, and through ſome misfortune happening to the mer- 
chant, he has not his full lading aboard at the time agreed, 
the maſter ſhall have freight by way of damage, 2 the 
time thoſe goods were on board; and is at his liberty to 
contract with another, leſt he loſe his ſeaſon and voyage : 
and where a ſhip is not ready to take in, or the merchant 
not ready to lade his goods aboard, the parties are not 
only ſo at liberty, but the perſon damnified may bri 
an action againſt the other and recover his damages fu: 
tamed. Leg. Rbod 


If the freightor of a ſhip ſhall lade on board prohibited 
* unlawful merchandize, whereby the ſhip is de- 
5 


tained, 
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tained, or the voyage impeded ; he ſhall anſwer the freight 


agreed for. Style 220. And when goods are laden abroad, 


and the ſhip hath broke ground, the merchant may not af- 
terwards-unlade them; for if he then changes his mind, 
and reſolves not to venture, but will unlade again, by 
the marine law the freight becomes due. If a maſter 
freights out his ſhip, and afterwards ſecretly takes in goods 
unknown to the firſt laders, by the law marine he forfeits 
his freight: and if a maſter of a ſhip ſhall put into any 
other port than what the ſhip was freighted to, he ſhall 
anſwer damages to the merchant ; unleſs he is forced in 
by ſtorm, enemies, or pirates; and in that caſe he is 
obliged to ſail to the port agreed at his own expence. 
Leg. Oleron. A ſhip is freighted out and in, there ſhal| 
be no freight due till the voyage is performed; ſo that if 
the ſhip be caſt away, coming home, the freight outwards, 
as well as inwards, are both gone. 1 Brownl. 21. See 
Charter-party, / | n 

F RENCH. King William I. called The Comguerer, being 


a native of Normandy in France, cauſed the laws of thus | 


realm, in his time, to be written and pleaded in the 
French language. 3 Rep. 17. But by the Stat. 37 Ed. 3. 
15. All pleas that. are pleaded in any of the King's courts, 
ſhall be pleaded in the Engliſb tongue; tho appeals were 
ſtill to be arraigned, and the plea of the defendant read 
in French in the ſame manner as anciently. 2 Hawk. 
P. C. 308. Sed vide Stat. 4 Geo. 2. c. 26. ö 
FRENCHMAN, Oat Jak a term for every ſtranger 
or outlandiſhman. Brat. lib. 3. tract. 2. c. 15. See Fran- 
cigene. 
FRENDWITE, Comes from the Sax. freond, i. e. ami- 
cus, & wite mulcta, and is a mulct exacted of him who har- 
boured his outlawed friend. Blount: But ſee Heta, lib. 1. c. 7. 
FRESCA, Freſh water, or rain, and land floods. art. 
Antig. in Somner of Gavelkind, p. 1 32. 
FRESH DISSEISIN, (triſca 4iſſeiſina, from the Fr. 
Fraiz. i. e. recens & diſſerfir, viz. poſſeſſione ej icere) Signifies 
that difſeifin, which a man might formerly ſeek to defeat of 
himſelf, and by his own power, without reſorting to the 
King, or the law ; as where it. was not-above fifteen days 


old, or of ſome other ſhort continuance. Britton, c. 5. 


Of this, Braclon writes at large, concluding it to be ar- 
bitrary. Lib. 4. c. 5. | | 

FRESH FINE, Is that which was levied within a year 
paſt : it is mentioned in the ſtatute of Meſim. 2. 13 Ed. 1. 


C. 45. 

F RESH FORCE, (Friſca fortia) Is a force newly done 
in any city, borough, &c. And if a perſon be diſſeiſed of 
any lands or tenements within ſuch a city, or borough, he 
who hath a right to the land, by the uſage and cuſtom of 
the faid city, &c. may bring his 4%ſe, or bill of freſb force, 
within forty days after the force committed ; and recover 
the lands. F. N. B. J. Old Nat. Br. 4. This remedy 
may be alſo had where any man is deforced of any lands, 
after the death of his anceſtor, to whom he is heir; or af- 
ter the death of tenant for life, or in tail, in dower, &c. 
within forty days after the title accrued ; and in a bill of 
freſb force, the plaintiff or demandant ſhall make proteſ- 
tation to ſue in the nature of what writ he will, as e of 
mortdanceſtor, of novel diſſeifin, intrufion, &c. New Nat. 
Br. 15. The aſſiſe or bill of freſb force is ſued out with- 
out any writ from the Chancery ; but after the forty days, 
there is to be a writ out of Chancery, directed to the 
mayor, &c. But ejectments are now in ule for recover- 
ing the poſſeſſion of lands, &c. 

FRESH SUIT, or Purſuit, (Recens inſecutio) Is ſuch a 
2 and earneſt following of an offender, where a rob- 

ry is committed, as never ceaſes from the time of the 
offence done or diſcovered, until he be 
Vide po/t. And the benefit of a purſuit of a 
the party purſuing ſhall have his goods reſtored to him; 
which otherwiſe are forfeited to the King. Staundf. N. 
Cor. lib. 3. c. 10. and 12. When an . is thus 
apprehended, and indicted, upon which he is convicted, 


* 


82 | 
elon is, that 


the party robbed ſhall have reſtitution of his goods; and 


tho the party robbed do not apprehend the thief preſently, 
but that it be ſome time after the robbery, if the party did 
what in him lay to take the offender ; and notwithſtanding 
in ſuch caſe he happen to be apprehended by ſome other 


perſon, it ſhall be adjudged freſb purſuit. Terms de Ley. 


- 
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It has been anciently holden, that to make a frejb fu 
the party ought to make hue and cry with all CONVvenien, 
ſpeed, and to have taken the offender himſelf, &c. Bi. 
at this day, if the party hath been guilty of no gry, 
negligence ; but hath uſed all reaſonable care in inquiti 
after, purſuing, and apprehending the felon, he lab 
allowed to have made ſufficient freſb ſuit. 2 Hauk. 
P. C. 169. Alſo it is ſaid, that the judging of fep fuit 
is in the diſcretion of the court, tho it ought to be found 
by the jury ; and the juſtices may, if — think fit, award 
reſtitution without making any inquiſition concern 
the ſame. Mid. 169, 171. Where a gaoler immediate 
purſues a felon, or other priſoner, eſcaping from pri 

it is freſb ſuit, to excule the gaoler: and it a lord folly 
his dreſs into another's ground, on its being driven df 
the premiſſes, this is called fre/b ſuit; ſo where a tenant 
— ues his cattle, that eſcape or ſtray into another may; 
ands, &c. Freſh ſuit may be either within the wew, 0 
without ; as to which, the law makes ſome difference . 
and it has been {aid that freſp ſuit may continue for (eye, 
years. 3 Rep. S. P. C. | 

FRETUM BRITANNICUM, Is uſed in our ancient 
writings for the Streigbis between Dover and Calais. 

FRET TUM and FRECTUM, The freight of a ſhip, 
or freight money.—Acquretari factetts frettum navium, &c. 
Clauſ. 17 Joh. m. 16. 

FRIBURGH, alias FRITHBURGH, (frideburgun 
from the Sax. fr14. i. e. pax, & borge, fidejuſſot) Is the lame 
with frank pledge; the one being in the time of the Sax, 


| and the other ſince the Congue/t: of theſe friburghs, Bram 


treats, lib. 3. tract. 2.c. 10. And they are particularly 
deſcribed in the laws of King Edward, ſet out by Lamburd, 
fol. 143. Fleta likewiſe writes on this ſubject, 16, 1, cy. 
47. And Spelman makes a difference between friborg and 
frubborgh ; ſaying the firſt ſignifies libera ſecuritas, and 
the other pacrs /ecuritas. Altho' friburghs or friburgher; 
were anciently required as principal pledges or ſureties for 
their neighbours, for the keeping of the peace ; yet as to 
great perſons they were a ſufficient aſſurance for them- 
ſelves, and their menial ſervants. Skene. | 

FRIDSTOLL and FRITHSTOW, (Sax. frid. pax, & 
fol, ſedes) A ſeat, chair, or place of peace. In the charter 
of immunities granted to the church of St. Peter in York by 
Hen. 1. and confirmed anno 5 H. 7. Fridſtoll is expounded 
cathredra pacis & quietudinis, &c. And there were many 
ſuch in England ; but the moſt famous was at Beverly, 
which had this inſcription : hc ſedes lapidea freedſtoll dci. 
tur, i. e. pacis catbedra, ad quam reus fugiendo perventns, 
omnimodam habet ſecuritatem. Camd. 

FRIENDLESS MAN, Was the old Saxon word for 
him whom we call an outlaw ; and it is for this reaſon, be- 
cauſe he was, upon his expulſion from the King's pro- 
tection, denied all help of friends, after certain days: nu 

fortsfecit amicos. Brack. lib. 3. tract. 2. c. 12. Ser 
Friendwite. 

FRI ER, (Lat. Frater, Fr. frere) The name of an order 
of religious perſons, of which there were four principal 
branches, viz. 1. Minors, Grey Friers, or Franciſcans. 2. 
Auguſtins. 3. Dominicans, or Black Friers. 4. Whit 
Friers, or Carmelites ; of which the reſt deſcend. 4. H.). 
cap. 17, Lyndewood de Relig. Domibus, c. 1. 

FRIER-OBSERVANT, (frater obſer vans) A branchaf 
the Franciſcan friers, who are minors, as well the Obſervants 
as the Conventuals and Capuchines, And they are called 
Obſervants, becauſe they are not combined together in 
any cloiſter, convent, or corporation, as the Conventuals 
are; but tie themſelves to ob/erve the rules of their order 
more ſtrictly than the Conventuals, and upon a ſingu- 
larity of zeal ſeparate themſelves from them, living in 
certain places of their own chuſing. Zach. de Rep. Ea. 
4 Regular. c. 12. They are mentioned in the Sat. 25 

8. c. 12. ' 

FRILING, FREOLING, (From the Sax. Freob, Liber 
& Ling, progenies) Signifies a man that is free. 

FRIPERER, (Fr. Fripier, i. e. Interpolator) One that 
ſcours and furbiſhes up old clothes to fell again ; 4 
of broker. 1 Fac. 1.c. 21. F 

FRISCUS, Is taken for uncultivated ground. —E 
communia paſture in Friſcis & dominicis ſus. Mon. Arg 
Tor. 2. p. 56. | FRIST, 
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FRIST, A term among a for ſelling goods that a perſon fled for felony, &c. And if fight and felony be 


upon credit. | 
FRITH, (Sax. 
the Engli/þ Saxons held 


A wood, from Fd, if e. Fur; for 

woods to be 3 and therefore 
de them ſanctuaries. Sir Edward Coke expounds it a 

—_— woods, or a lawn. Co. Lit. 5. Camden 

in his Britan. uſeth it for an arm of the ſea, or a ſtreight, 
ween two lands, from the word Fretum. 


"FRITHBRECH, (Pacis Violativ) The breaking of the 


peace. LL. A thelred. c. 6. See Grithbreche. 

FRITHGEAR, (From the Sax. Frith or Frid, Pax, & 
Gear, Annus) The year of jubilee, or of meeting for 
peace and 1 Smn. Sls Fre” 

FRITHGILD, Is the ſame which we now call a Guild- 
Hall ; or a company or fraternity. ; 

FRITHMAN), One belonging to ſuch fraternity or 
company. Blount. 8 

FRITHMOTE, Is mentioned in the records of the 
county palatine of Cheſter - Per Frithmote J. Stanley, Ar. 
clamat capere annuatim de villa de Olton, que eſt infra feodum 
G manerium de, &c. 10 ſol. quos comnes ceſtrie ante con- 
feftionem charte pred. ſolebant capere. Pl. in Itin. apud 
Ceſtriam. 14 Hen. 7. FAY | 

FRITHSOKE, FRITHSOKEN, Signifies ſurety of 
defence; or according to Feta, ibertas habendi franci plegrt ; 

24 immunitatis locus. 

FRODMORTEL, rectius FREOMORTEL, (From 
the Sax. Freo, free, and Morthdel, Homicidium) An im- 
munity for committing manſlaughter.—E! conceds eis curi- 
am ſuam de omnibus querelis, Et judicium ſuum pro Frodmor- 
tel, &c. Mon. Ang. Tom. 1. p. 173. 

FRUIT, (Stealing of.) To rob orchards or gardens of 
fruit growing therein, is made felony, liable to tran(- 
portation for ſeven years by 4 Geo. 2. c. 32. | 

FRUMGYLD, (Sax.) Is the firſt payment made to the 
kindred of a perſon ſlain, towards the recompence of his 
murder. Prima capitis eſtimationis penſio vel ſelutio. 
LL. Edmund. 

FRUMSTOL, The chief ſeat or manſion-houſe; which 
is called by ſome the Homeſtal. Leg. Inæ, c. 38. 

FRUSCA TERRA, Waſte and deſart lands. Mon. 
tom. 2. p. 175 ; 2 

FRUSSURA, (From the Fr. Foiſſure) A breaking 
down; alſo a ploughing or breaking up: Fruſſura domo- 
rum is houſe — and Fruſſura terræ, new broke 
land. Mon. Ang. Tom. 2. p. 394. 

FRUSTRUM TERRA, ls a ſmall piece or parcel of 
land, refiduum quiddam præter acras numeratas vel campum 
menſuratum.——Fruſtrum terre accipiatur pro ampla por- 
lone ſeor ſlum a campo ville, manerio jacenti Domeſday. 

 FRUTECTUM, A place where ſhrubs, or tall herbs 
do grow. Mon. Ang. Tom. 3. p. 22. 

FUAGE. In the reign of King Edward III. the Black 
Prince having Acquitain granted him, laid an impoſition of 
fuage upon the ſubjects of that dukedom, i. e. 12 d. for 
every fire. Rot. Parl. 25 Ed. 3. And it is probable, 
that the hearth money impoſed Anno 16 Car. 2. took its 
original from hence. See Fumage. 

FUEL. By an ancient ſtatute, if any perſon ſhall ſell 
| billet-wood or faggots for fuel under the aſſiſe, &c. on 
preſentment thereof upon oath by ſix perſons ſworn by a 
juſtice of peace, the party may be ſet on the pillory in the 
next market town, with a faggot, &c. bound to ſome 
part of his body. For the affize of fuel, ſtat. 7 Ed. 6. 
. J. and 43 Elz. c. 14. None are to buy fuel but ſuch 
as will burn it, or retail it to thoſe who do; on pain to 
forfeit the treble value; alſo no perſon may alter any 
— Mſe of fuel, on the like forfeiture. Stat. Ibid. 

lets. a WL 

FUER, (Fr. Fur, Lat. Lugere) Is uſed ſubſtantively, 
tho it be a verb; and is twofold, fuer in fait, or in facto, 
when a man doth apparently and corporally iy; and fuer 
in ley, in lege, when being called in the county court he 
appeareth not, which is Rebe in the interpretation of the 
aw. Staundf. Pl. Car. bib. . 28: * 

FUGA CATALLORUM, A drove of cattle ; fuga- 
'ores carrucarum, waggoners who drive oxen, without 

ung or goading. Feta, lib. 2. c. 78. 

FUGACIA, Signifies a chaſe, being all one with cha/ea; 


and fuzatio, hunting, or the privil h 
Cali, . privilege to hunt. Blount, 
FUGAM FECIT, Is where 2 by inquiſition, 


found on an indictment for felony, or before the coroner; 
| where a murder is committed, the offender ſhall forfeit all 
| his goods, and the iſſues of his lands, till he is acquitted 
or pardoned: and it is held, that when one indicted of 
any capital crime, . before juſtices of Oyer, &c. is acquit- 
ted at his trial, but found to have fled, he ſhall notwith- 
ſtanding his acquital, forfeit his goods; but not the 
iſſues of his lands, becauſe ' by acquital the land is 
diſcharged, and conſequently the iſſues. 3 Iuſt. 218. 
Hawk, P C.25. 2 Haut. C. 450. The party ma 

ia all caſes, except that of the coroner's inqueſt, traverſe 


che finding of a fugam fecit; and the particulars of the 


goods found to be forfeited, may be always traverſed : 
alſo whenever the indictment againſt a man is inſufficient, 
the finding of a fugam fecit will not hurt him. 2 Hawk. 
451. - Making default in appearance on indictment, &c. 
whereby outlaury is awarded, is a flight in lau. See Exigenti. 
FUGITIVES GOODS, ( Bona Fugitivarum) Are the 
proper goods of him that flies upon felony, which after 
the flight lawfully found on record, do belong to the King 
or Lord of the manor. 5 Rep. 109. | 
FUGITIVES OVER SEA. To depart this realm over 
the ſea, without the King's licence, except it be great men 
and merchants, and the King's ſoldiers, incurs forfeiture 
of and maſters of ſhips, &c. carrying ſuch per- 
ſons beyond fea, ſhall forfeit their veſſels ; alſo if any 
ſearcher of any port, negligently ſuffer any perſons to 
pals, he ſhail be impriſoned, &c. Stat. g Ed. 3. 10. 5 R. 


2. C. 2. 

FUGITIO, Pro Fuga - Condonavit omnes felonias & 
. Fugitiones. Knighton, Anno 1537. | 

ULL-AGE. The ages of male and female are differ- 
ent, for different purpoſes. A male at 12 may take the 
oath of allegiance ; at 14 may conſent, or diſagree, to mar- 
riage, may chooſe his guardian, and, if his diſcretion be 
actually proved, may make a teſtament of his perſonal 
eſtate ; at 17 may be an executor ; and, at 21 is at his own 
diſpoſal, and may alien his lands, goods and chattels : a 
female at j may be bethrothed or given in marriage; at 
9 is entitled to dower; at 12 is at years of maturity, and 
therefore may conſent or diſagree to marriage, and, i 
proved to have ſufficient diſcretion, may bequeath her 
perſonal eſtate; at 14 is at years of legal diſcretion, and 
may chooſe a guardian; at 17 may be executrix ; and at 
21 may diſpoſe of herſelf and her lands. Black. Com. 


1 J. 463. 

F ULLUM AQUA, A fleam or ſtream of water, ſuch 
as comes from a mill. | 

FUMAGE, ( Fumagium) Dung for ſoil, or a manuring 
of land with dung—-£! fint quieti de Fumagio & mare- 
mio cariando, &c. Chart. R. 2. Pat. 5 Ed. 4. And 
this word has been ſometimes uſed for /moke-money, a 
cuſtomary payment for every houſe that had a chimney. 
Domeſday. Black. Com. 1 V. 32. ; 

FUMADOES, Are pilchards garbaged and falted, then 
hung in the ſmoke, _ preſſed ; fo called in Spain and 
hn" ay: ys they are exported in great abundance: 

14 Car. 2 C. 31. 

FUNDITORES, Is uſed for pioneers, in Pat. 10 Ed. 
2. m. 1. | 

FUNDS, The publick funds of any account, are three; 
the aggregate fund, the general fund, fo called from the 
union, and addition of ſeveral, and the South. Sea fund. 
Black. Com. 1 . 328, 9. Which vide, as well worthy 
of peruſal. The ſurplus of theſe three funds are carried 
to the finking fund. | 

' FUNERAL CHARGES. A perſon died in debt, and 

600 J. was laid out in his funeral; decreed the ſame ſhould 
be a debt, payable out of a truſt eſtate, charged with pay- 
ment of debts, he being a man of great eſtate and reputa- 
tion in his country, and buried there; but had he been 
buried elſewhere, it ſeemed his funeral might have been 
more private, and the court would not have allowed fo 
much. Trin. 1691. Ch. Prec. 27. Offley v. Offley. 
Where a citizen of London deviſed 700 J. tor mourning, 
the queſtion was, if it ſhould come out of the whole 
eſtate, or out of the legatory part only; it was inſiſted, 
that there had been no direction by the willi, or if the 
will had directed, that the expences of the funeral ſhould 


not exceed ſuch a ſum, there the deduction muſt — 


a. +6 ad) 


been out of the whole eſtate. Per cur. Mourting de- 


viſed by the will, muſt come out of the legatory part, 
and not to leſſen the | and cuſtomary part. 
Mich. 1691. 2 Vern. 240. Deakins v: Buckley. 

Executor is not liable to pay for n 
leſs he contracts for it; per Holt Ch. J. 12 Mod. 256. 
Micb. 10 W. 3. Anon. | 


Settlements for ſeparate maintenance of the wife ſhall 
never extend to funeral charges, and tho ſne made a will, 


%. 


A 


and is a very rich furr. Genets, a beaſt's ſkin ſo calls 
in bigneſs between a cat and a weezle, nailed like 3 cat, 
and of that nature, and of two kinds; black and gr | 
the black moſt precious which hach black (pots up 
hardly to be ſeen >| this beaſt is. the | 


| of 
Fons are of faſhion like the /able, the top of the . 
black, and the ground whitiſh ; bred for the mot part in 
| France. Marten is a beaſt very like the Sable, 
|ſornething coarſer, produced in England and Hemd 


the ſkin 
and 


(according to a power given her) and an executor, and all countries not too cold ; but the beſt are in Vyelnd 


gave ſeveral legacies, but there was no reſiduum for the 


executor, the huſband's eftate in the hands of a deviſee 
[rhe bellies of Squirrels; and Shanks, or what is 


ſubject to the payment of debts, was made liable to the 


funeral charges of the wife. 9 Mod. 31. Trin. 9 Geo. 


at the rolls, Bertie v. Lord Id. 
In ſtrictneſs no funeral 


a creditor, except for the 


clerk, and bearers fees; but not for pall or ornaments ; | & Fond 
1 Salk. 296. Trin. 5 W. & M. B. R. Shel- | 


per Hall. 
2 caſe. Ten pounds is enough to be allowed for the 
uneral of one in debt; per Holt. 
circuit would allow but 11 5. 6 d. as all the neceſſary 
charge. Comb. 342. Trin. 7 W. B. R. Anon. Quære 
If 40 5. is not now the uſual tum, in caſe of an inſolvent? 
See Salk. 196. Godolph. p. 2. c. 26. /. 2. 
FURCA and FOSSA, (i. e. the gallows and the pit) In 
ancient privileges granted by our Kings, it ſignified a 
juriſdiction of puniſhing felons ; that is, men by hanging, 


and women with drowning. And Sir Edw. Cute lays, | 


fofſs is taken away, but that furca remains. 3 It. 58. 
ne treating of theſe words, faith —— Erefio Fur- 
carum eſt mert imperii & alte juſtitiæ, & ſig niſicat dominium 
deris, quia ſuſpenſi pendent in dere: Et merum imperium 
conſiſtit in quatuor, ſicut ſunt quatuor elementa; in dere, ut 
bi qui ſuſpenduntur ; in ne, quando quis - comburitur prop- 
ter maleficium ; in aqua, quando quis ponitur in culeo & in 


mare projicitur, ut paricida, vel in amnem immergitur, ut | 
famine furti damnate ;. in terra, cum quis decapitatur & in | 
| J G. 


terram profterntur. Skene. 
FURCARE AD FASSUM, To pitch corn with a fork 


in loading a waggon, or in making a rick or mow. Tenen- | 
tes debens falcare, ſpurgere, vertere, cumulare, cariare in 


manerium 
— Cowell. 

FURCAM ET FLAGELLUM, The meaneſt of all 
ſervile tenures, when the bondman was at the diſpoſal of 
his Lord for life and limb.—1p/e tenet in Villenagio ad fur- 
cam & flagellum de domino ſuo &c. Placit. Term. Mich. 


2 Joh. Rot. 7. 

| URIGELDUM. A mulct _ for theft : by the laws 
of King Etbelred, it is allowed, that they ſhall be wit- 
neſſes qui nunquan furigeldum reddiderunt, i. e. who never 
were accuſed of theft. 

. FURLONG, Is a quantity of ground containing gene- 
rally forty poles or perches in length, every pole being ſix- 
teen foot and a half; eight of which furlongs make a mile: 

it is otherwiſe the eighth part of an acre of land in quar- 
tity. Stat. 35 Ed. 1. c. 6. In the former acceptation, the 
Romans call it Stadium; and in the latter rem. Alſo the 
word Furlong hath been ſometimes uſed for a piece of land 
of more or leſs acres. 
FURNAGE, (Furnagium) Ef tributum quod domino 


, ad taſſum furcare unam acram prati 


mn bocis tenentur vaſſali ad coquendum panes ſuos in Furno do- 

mini. Eft etiam lucrum ſeu emolumentnm quod piftort conce- 

ditur in piſtionts ſumptus & mercedem, & tunc poteſt piſtor de 

quolibet quarterio frumenti lucrare 4 denar. & furfur, & 

duos panes ad Furnagium. Afiſa panis & cervifie, 51 H. 
See Formagium. | 

FURNARIUS, Is uſed for a baker, who keeps an 
oven; and fiermare ſignifies to bake or put any thing in the 
oven. Matt. Pariſ. Anno 12.58. 

FURR, (Furrura) From the Fr. Fourer, i. e. Pellicula- 
re) Is the coat or covering of a beaſt. The fat. 24 H. 8. 
c. 2 mentions divers kinds of it, viz. Sables; which are 
a rich furr, of colour between black and brown, the ſkin 
of a beaſt called a Sable, of bigneſs between a pole cat and 
an ordinary cat, bred in Ruffia and Tartary. - Lucerns, 
the ſkin of a beaſt of that name, near the ſize of a wolf, 
in colour neither red nor brown, but between both, and 


Furni a ren aſe ad ob uſum Furni ; Et multis enim | 


Beſides theſe; there are the Fitch or Pole-cat 


expences are allowable againſt | 
— wy ringing the bell, parſon, to take counſel. —De 


Baron Powell in his 


11 H. 7-06. 27 


| whereof make a large 


Ld 
» 


the Calaber, 
Budge, c. all of them Furrs of forei — 
branch of their inland traffick 
FURST ET FONDONG, (Ca.) Time to adviſe, ot 
buſcunque implacitetur aliquis Furſt 
habeat. H. 1. C. 46. 

9 M, Theft, or robbery of any kind. L/ 


FUSTIANS. No perſons ſhall dreſs fuftians with any 

other inſtrument than the broad ſheers, under the 

of 20s. And the maſter and wardens of the oof 

' Clothworkers in London, &c. have power to ſearch the 

workmanſhip of ſheermen, as well for fuſtian, as cloth. 
9 El. c. 13. | 

'ood brought from Barbadoes, Jamaica, 


a little beaſt, in bigneſs near a Squirrel - 


FUSTICK, 


| &c. uſed by dyers, mentioned in the 1 2 Car. 2. c. 18. 


FYRDERINGA; (From the Sax. Firderung, i. e. Expe- 
ditions apparatus) A going out to war, or a military er- 
pedition at the King's command ; not going upon which, 
when ſummoned, was puniſhed by fine at the Kings 
pleaſure.” Leg. H. 1. c. 10. Blount calls it an expedi- 
_ or a fault or treſpaſs for not going upon the 
ame. 


FYRTHING or FYRDUNG, A military expedition 


ABBLE, (Blatero, Garrio) To babble and talk id) 
N to no purpoſe, whence comes gabler and bablr. 
_ | 
| GABEL, (Gabella, Gablum, Gablagium) In French Gs 
belle, i. e. Vechgal, hath the ſame ſignification among 
our ancient writers, as gabelle hath in France : it is atax; 
but hath been variouſly uſed ; as for a rent, cuſtom, 
ſervice, &c. And where it was a payment of rent, 
| thoſe who paid it were termed gablatores. Domeſdy. 
Co. Lit. 2x3. It is by ſome authors diſtinguiſhed from 
tribute; Gabella eft veftigal quod ſolvitur pro bonis mobil 
bus; & Tributum ef proprie quod fiſco vel principt ſour 
tur pro rebus immobilibus. When the word Gabel was 
formerly mentioned, without any addition to it, it ſignif 
ed the tax on /alt, tho afterwards it was applied to 
| other taxes. ; 
| GABLE-END, (Gabulum) The head or extrean 
part of a houſe or building. Quæ domus fita eſt mer 
| Gabulum tenementi mei & Gabulum tenement: Laurenb! 
| Paroch. Antig. 286. 2 
S ABULUS DENARIORUM, Rent paid in mone). 
| Selden on Titbes, p. 321. ; 
GAFOLD-GILD, (Sax) Is the payment of tribute of 
cuſtom ; it ſometimes denotes uſury. 
| GAFOLD-LAND, or GAFUL-LAND, (Terra cf 
| alis) Land liable to taxes; and rented or let for fei. 
GAGE, (Fr. Lat, Vadim) Signifies as muchas 999 
| r. Lat. Vadium) Signifies as much ast 
or pledge. Glanv. hb. 10. 4 And gage delrverant 
| is where he that hath taken a diſtreſs being ſued, * 
delivered the cattle, &c. that were diſtrained; then 
| ſhall not only avow the diſtreſs; but ger della 
i. e. put in ſurety or Trasse that he will deliver — 
E N. B. 67, 94. This gage deliverance is had on u 
| out replevins, upon the plaintiff's praying the 58 
and it is aid the parties are to be at iſſue, or theft _ 
be a demurrer in law, before gage defruerance 15 allo "he 
and if a man claim any property in the goods, ct 
beaſts are dead in the pound, the plaintiff ſhall not 545 
&c. Kitch. 145. | 


mingled with black ſpots ; which are bred in Muſcovy ; | 


GAGER 
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GAGER DEL LEY, Ia old writings. See Wage and | 


Wager of Law. "bog bets : OF 
ek (Gainagium, i. e. : Playftri apparatus, Ft. 
Gaignage, viz. Lucrum) The gain ot profit of -tilled or 
e land, raiſed by cultivating it; and the draught, 
and furniture for carrying on the work of tillage, 
65 12 baſer kind of /oke-men or uillains. Gainmgr was 
only applied to arable land, when they, that had it in 
occupation, had nothing thereof but the profit raiſed by 
it from their own labour, towards their ſuſtenance, nor 
any other title but at the Lord's will : and gainur is uſed 
for a /oke-man, that hath ſuch land in occupation. Brat, 
15. 1. c. 9. Old Nat. Br. 117. The word gain is 
HEE Wet. Symb. par. 2. ſet. 3. Where he fays 
land in demeſae, but not in gain, & ec. And in the flat: 
51 H. 3. there are theſe words; © no man ſhall be diſſrain- 
ed by bis beaſts, that gain the land.“ By the ſtatute of 
Magna Charta, c. 14. Gainage is meant no more than 
the plough-tackle, or implements of huſbandry, without 
any reſpect to gam or profit: where it is ſaid of the 
knight and freeeholder, he ſhall be amerced /atvo contene- 
mento ſuo; the merchant or trader, /alva merchandifa ſua; 
and the villeins or countrymen;. /afvo gainagio ſuo, &c. 
In which caſcs it was, that the merchant and huſbandman 
ſhould not be hindered, to the detriment of the publick, 
or be undone by arbitrary fines ; and the villein had his 
mange, 0 the end that the plow might not ſtand till; 
for which reaſon the huſbandmen at this day are allowed 
alike privilege by law, that their beaſts· of the plough are 
not in many caſes liable to diſtreſs. See Hainage. - . 
GAINERY, (Fr. Gaignerie) Tillage, or the profit 
ariſing from it, or of the beaſts imployed therem, Stat. 
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Weſt. 1. c. 6 & v7. i | 3 
ings GALEA, A gallery, or ſwift failing ſhip. Hoved: p. 
ped 682, 692. 5 


= 


GALLETI, According to Somner were viri Galrati ; 
but Knighton ſays they were Welebmen. I qttorum pri- 
ma acie fuit dominus Galfridus, cum multis Gailetis, &c. 


5 


their name from their uſe-by the Gafcorgns. 

GALLIHALPENCE, A kind of coin, which with 
ſuſtint and doitkins, were forbidden by the fat. 2 H. 5. 1. 
It is ſad they were brought into this kingdom by the 
Cemeſe merchants, who trading hither. in galleys, lived 
commonly in a lane near Tower-ftreet, and were called 
Galey-men, landing their goods at Galley-Key, and trad- 
ing with their own ſmall ſilver coin termed Galley Half- 
pence. Stow's Survey of London, 13). 
3 Signifies a meal of coarſe victu- 

gwen to 9 I 

 GALLIVOLA'TIUM,. (From Gallus, a cock) A cock 
ſhoot of cock- glade, "= | 

GALOCHES, Er.) Signify a kind of ſhoe, worn by 
the 2 in dirty weather; mentioned in the tat. 14 C 
is H. 8 c. g. 5 | 
GAMBA, GAMBERIA, GAMBRIA, (Fr. Jambiere) 
Miluacy boots. O G&fence for the legs. 
; GAMBEYSON, (Gambezomim) A horſeman's coat uſed 
in wat, which covered the legs: or rather a quilted 
coat, cento ueſtimentum es coactili lana confectum, to put 
under the armour, to make it fit eaſy. Feta, lib. 1. c. 


4 

| GAME; (Aucupia, from: Auceps, Aucupis, i. e. Auium 
capluo)- Birds or prey got. by fowling and hunting: and 
deſtroying the gane is an by ſtatute: The Com- 
mon law allows the hunting of foxes, and other ravenous 

of prey, in the ground of another perſon; tho' a 
man may not dig and: break the ground to unearth: them, 
"nou licence; if he doth; the owner of the ground may 
mana an action of treſpaſs for it. 2 Noll. 538. Cro: 
Ja. gi. An action was brought againſt 4 perſon for 
dhe man's warren: the defendant pleaded 

chere was a phedfant- on his land, and his hawk 
being it into the. plaintiff s ground; it wits reſolved 
at this doth not amount te a ſufficient juſtification, ſor 


GALLIGASKINS, Wide hoſe or breeches, having | 


G' A M 
Kill the hare is his on, becanſe of the freſh ſuit ; but if 
a man ſtarts 4 hare upon another perſon's'ground; and 
hunts and kills it there, he is ſubje& to an action, tho 
it is ſeldom brought, being frivolous: C. Car. 553. 
By the mon law, a property in thoſe ling creu- 
tures; which by reaſon of theit ſwiftneſs or fierceneſt 
were not naturally under the power of man, was gained 
by the mere caption or ſeizure of them; but as by this 
toleration perſons of quality and diſtinction were deprived 
of their recreations and amufements; it was ne- 
cefſary to make laws for preſerving the game from idle and 
indigent peopte, who by their los of time and pairs in 
ſich purſuits were much impoveriſied. 2 New Abr. 
67g. | CEE” 0 
Upon this ſubject we ſhall make forme exitatts from a 
very judicious and learned author, viz. Blackſtone. The 
gudbfications for killing game, as they are ultrally cated, 
or more properly the exemptions from the in- 
flicted by the ſtatute law, are 1. The having a freehold 
eſtate of 100 J. per Amum; there being fifty times the 
property required to enable a man to kill a partridge, as 
to vote for a knight of the ſhire : 2. A leaſehold fot 
ninety-nine years of 1507. per Amum: g. Being the 
ſon and heir appatent of af 3 @ very looſe 
and vague deſcription) of perſon of fuperior degree: 4. 
Being the owner or keeper of a foreft, park, chaſe, ot 
warren. For unqualified perſons tranſgreſſing thefe laws, 
by killing game, keeping engines for that purpoſe, or 
even having game m their cuſtody, or for perſons (how- 
ever qualified) that kill gane or have it in poſſeſſion, at 
unſeaſonable times of the year, there are various penalties 
aſſigned, corporal and pecuniary, by different ſtatutes; 
on any of which, but only on one at a time, the juſtices 
may convict in a ſummary way, or proſecutions may be 
carried on at the allizes. By lat. 28 Geo. 2.0; 12. No 
perſon however qualified to kill, may make merchandise 
of this valuable privilege, by /e/lmg, or _— ſale 
any game, on pain of like forfeiture as if he ha nb quali- 
gof the aber 


fication. Com. 4 V. 145. 
Fhe ſame author (id. 408, 409.) treatin 

tions in our laws, and mentioning franchiſesgranted of chaſe 
and free warren, as well to preſerve the breed of animals, 
as to indulge the ſubject; adds From a ſimilar prin- 
ciple to which, though the foreſt laws are now mitigated; 
and by degrees grown intirely obſolete; yet from this root 
has ſprung; a baffard ſiip, known by the name of the Game 
Lau, now arrived to, and wantoning in its hi VE 
gour : both founded upon the ſame unr ible notion 
of permanent property in wild creatures; and both pro- 
ductive of the ſame 5 Commons: but with 
this difference; that the foreſt laws eſtabliſhed only one 
mighty hunter throughout the land, tbe game laws have 
raiſed a lutle Nimrod in manor. And in one reſpect 
the antient law was much leſs unreaſonable than the 
modern; for the King's grantee of a chaſe or free-warren 
might kill game in every part of his franchiſe; but now, 
though a freeholder of leſs than 100 J. a year is forb:dden 
to kill partridge upon his own eftate, yet nobody elſe (not 
even the Lord of the manor, unleſs be ath à grant of 
free-warren) can do it without committing: a treſpaſs,- and 
ſubjetting himfelf to an aftwn. | Wig 


The ſeveral flatutes conrerning the game. 

No perſon ſhall take pheaſants or perirdges with e. 
gnes in another man's ground, without licence; on pain 
of 101. flat. 11 H. . c. 13. If any petfor'ſhdlb rake or 
kill any pheaſants or partridges, with any net in the 
night · time, they ſnall forfeit 20 6. for every pheaſant, 
and 10 6. for every partridge taken; and hunting with 
8 in n; - aps 6. — * à forfeiture” of 40 s. 
2:3 Zliz. c. 10 Fhoſe who kill fant; idge, 
duck, heron, hare, or other ——— — 
feiture of 205. fot every fowb and hare; and ſelling, or 
buying to fell agaim any hare, pheaſant, &c:- the for- 
feiture is 104. for each hare, & c. 1 Jr. 1. c. 17. 


in his caſe he can only follow his hawk, and not take the 
ret” Poph.. 162. Tho! it isfaid to be otherwiſe where 
Fans the ploimiff is nor s warren. 2 Roll. Ab. 567. 

am in hunting ſtarts a hare upbn his on ground, 
ad. follows and Kills it on the ground of — yet 


Alſo pheaſants or partridges are not to be taken between 

the firſt of July, and the laſt of Augaf; on pain of im- 

priſonment fot a month, unleſs” the offenders pay 20 5. for 

every pheaſant, &c. killed: and conſtables; having a 

— peace's warrant, may ſtatch for . 
5 


& A M 
the poſſeſſion of perſons not qualified by la w to kill game, 
or — ſuch nets. 7 Jac. 1. c. 11. Conſtables, by war- 
rant of a juſtice of peace, are to ſearch houſes of ſuſpected 
perſons for game and if any game be found upon them, 
and they do not give a good account how they came by 
the ſame; they ſhall forfeit for every hare, pheaſant, or 
partridge, not under 55. nor exceeding 20 4. And inferior 
tradeſmenz hunting. &c. are ſubject to the penalties of the 
act, and may likewiſe be ſued for treſpaſs: if officers of 
the army or ſoldiers kill game without leave, they forfeit 
Far an officer, and 10 5s. a pus &S5 „ 8 — 

ers, chapmen, carriers, inn-keepers, victuallers, &c. 
— in — Frag hare, pheaſant, partridge, heath. 
game, &c. (except ſent by ſome perſon qualified to kill 
game) ſhall forfeit for every hare and fowl 5g; J. to be levied 
by diſtreſs and ſale of their goods, being proved by one 
witneſs, before a juſtice ; and for want of diſtreſs ſhall be 
committed to the houſe of correction for three months: 
one moiety of the forfeiture to the informer, and the other 
to the poor. And ſelling game, or offering the ſame to ſale, 
incurs the-like penalty ; wherein hare, and other game 
found in a ſhop, &c. is adjudged an expoſing to tale : 
killing hares in the night is liable to the ſame penalties : 
and if any perſons ſhall drive wild fowls with nets, be- 
tween the firſt day of July and the firſt of September, they 
ſhall forfeit 5 5s. for every fowl. 5 Ann. c. 14. 9 Ann. c. 25. 
And penalties for killing and deſtroying game, are recover- 
able not only before juſtices of peace by the ſeveral ſtatutes; 
but alſo by action of debt, bill, plaint or informatiòn, in 
any of his Majeſty's courts at #eftminfeer ; and the plaintiff, 
if he recovers. ſhall likewiſe have double coſts. 8 G. 1. 
c. 19. Perſons qualified to keep guns, dogs, &c. to kill 


game, are ſuch as have a free-warren, or are Lords of |. 


manors, or have 100 J. per Annum. inheritance or for life, 
or leaſe for ninety- nine years of 150 J. per Ann. (and by 
the exception of the act, the eldeſt ſons and heirs of 
eſquires, or other perſons of higher degree.) And if any 
perſon ſhall keep a gun not fo qualified, he ſhall forfeit 
10 . And perſons being qualified may take guns from 
thoſe that are not, and break them. 22 & 23 Car. 2. 
c. 25 33 H. 8. c. 6. One juſtice of peace, upon ex- 
amination and proof of the offence, may commit the of- 
fender till he hath paid the forfeiture of 10/. And per- 
ſons not qualified by law, keeping dogs, nets, or other 
engines to kill game, being convicted thereof before a 
juſtioe of peace, ſhall forfeit g J. or be ſent to the houſe 
of correction for three months; and the dogs, game, c. 
ſhall be taken from them, by the fat. 5 Ann. No certi- 
orari ſhall be allowed to remove any conviction or other 
proceeding; on the ſtat. 5 Ann. Sc. into any court at 
Heftminfter, unleſs the party convicted become bound to 
the party proſecuting with ſufficient ſureties, in the ſum 
of 50 l. to pay the proſecutor his coſts and charges, &c. 
after the conviction confirmed, or a procedendo granted. 
{bid. In convictions for keeping of guns, the peace is 
not concerned, but only the qualifications of the perſons 
that uſe. them; ſo that it hath been adjudged the juſtices 
of peace have no general power to puniſh the offenders, 
for want of juriſdiction. 4 Mod. 49. But where a per- 
fon was brought before a juſtice of peace for ſhooting with 
hail-ſhot in a hand- gun, the juſtice committed him to 
priſon until he ſhould pay 10/7. &c. and having made a 
record of his conviction,” it was certified upon the return 
of an habeas corpus; and it was held, that if the juſtice 
of peace had purſued the ſtatute, no court could diſcharge 
the defendant; . Jones 170. On a certiorari to remove 
a conviction before a juſtice, &c. for carrying a gun, not 


being qualified; it appeared upon the return to be taken | 
convicted, within ſix months after the offence, of ſtealing 
or deſtroying fiſh in fiſh-ponds, &c. or aiding or aſſiſting 
it was ruled that this was a good exception upon a certi- 


before a certain juſtice of peace, without adding necnon ad 
diverſas felomias & tranſgreſſiones audiend aſfſign', &c. and 


orari to remove an indictment taken at the ſeſſions; but 
not upon a conviction of this nature, becauſe the court 
ean take notice. that the; ſtatutes give the juſtices authority 
in theſe. caſes. 1 Vent. 33. Sid. 419. A perſon was 
convicted before a juſtice of peace upon the ſtatute, for 
Faking gun, not having 100 J. per Ann and the con- 
Hiction being removed into B. K. was quaſhed, for not 
ſaying when the defendant; had not 1007. a year; for it 


might be he had ſuch eſtate at the time when he kept the |, houſe of correction for ſix months; or an action . 


— 


| 


the owner of the fiſhery 5 J. a 
| offence, juſtice to iſſue his warrant for apprehend'"s 
; offender ; and the Penny 

viction; otherwiſe the o 
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gun, tho“ not at the conviction, and the offence ang 
time ought to be certainly alledged. 3 Mod; 280. The 
defendant not having 100 J. per Anm. did ſhoot in à 

in February, and was brought before a juſtice of peace in 
March following, and then by him convicted; and i: 
was held, that as by the ſtatute no time was limited when 
the offender ſhould be carried before a juſtice to be ex: 
amined, it therefore ought to be Inftanter ; which not 
being done, the conviction was quaſhed. 4 Meg. | 
A man was indicted for ſhooting of game; but it va 
omitted ſhewing that he was not worth 100 J. a year; and 
it was ordered by the court, -that the party ſhould ben 
he was worth ſo much to diſcharge him. 2 Ke. 592 
If a perſon hunt upon the ground of another, ſuch 0. 
ther perſon cannot juſtify killing of his dogs, as appears 
by 2 Roll. Abr. 567. But it was otherwiſe adjudged 
Mich. 33 Gar. 2. in C. B. 2 Co. 44. and ſee 3 Lev, 25 
In action of debt, gui tam, &c. by a common informer 
on the fat. 5 Ann. for 15 L. wherein the plaintiff declared 
on two ſeveral counts, one for 10 J. for killing two par- 
tridges, the other for 5 J. for keeping an engine to de. 
ſtroy the game, not being qualified, ee. The pfaintif 
had a verdict for 5 J only: this action was brought 
virtue of the flat. 8 Geo. 1. Mod. Caf. in Law and 7 
238. See ſtat. 9 Geo. x. c. 22. See likewiſe 24 Cen 2 
c. 34. for the better preſervation of the game in Scotland 
By the flat. 26 Geo, 2. c. 2. All ſuits and actions brought 
by virtue of fat. 8 Geo. 1. c. for the recovery of 
any pecuniary penalty, or ſum of money, for offences 
committed againſt any law for the better preſervation of 
the game, ſhall be brought before the ad of the ſecond 
m_ after _ offence committed. . , 

y 28 Geo. 2. c. 12. perſons ſelling, or expofing to 
ſale, any game, are liable: to the — inflicted bj; 
Ann. c. 14. on higlers, &c. offering game to ſale: and 
game found in the houſe or poſſeſſion of a poulterer, ſale 
man, fiſhmonger, cook, or paſtrycook, is deemed ex- 
poſing thereof to ſale. 

By 2 Geo. 3. c. 19. After the 1 June 1762, no per- 
ſon may take, kill, buy or fell, or have in his cuſtody, 
any partridge, between 12 February and 1 Septenber, ot 
pheaſant, between 1 February and 1 O#ober, or heath 
fowl, between 1 January and 20 Auguſt, or grouſe, be. 
tween 1 December and 25 July, in any year; pheaſants 
taken in their proper ſeaſon, and kept in mews, or breed- 
ing places, excepted; and perſons offending in any of 
the caſes aforeſaid, forfeit 5 J. per bird, to the proſecutor, 
to be recovered, with full coſts, in any of the courts at 
Weftminfler. By this act, likewiſe the whole of the pe- 
cuniary penalties under the 8 Geo. 1. c. 19. may be ſued 
for, and recovered to the ſole uſe of the proſecutor with 
double coſts ; and no part thereof to go to the uſe of the 
poor of the pariſh. | | 
Buy 2 Geo. 3.c. 29. After 24 June 1762, any perſon 
| who ſhall wilfully ſhoot at, or deſtroy any houſe-doves 
or pigeons belonging to other perſons, ſhall forfeit on 
conviction, 20 5. tothe proſecutor ; and if not forthviti 
paid, he may be committed, and kept to hard labour for 
any time not exceeding three, nor leſs than one moni 
unleſs the forfeiture be ſooner paid: the owners of doe 
cotes, or other places built for the. preſervation or breed 
ing of pigeons, and thoſe appointed by them, excepted. 
Offender is liable only to one conviction for the ſame al. 
fence; and proſecutions are to be commenced, and ci 
ried on with effect, within two months after the offence; 
and where perſons ſuffer impriſonment, they are not 
afterwards to pay the penalty. 

By 5 Geo. 3. c. 14. After the 1 June 1765, perſon 


therein; or knowingly receiving or buying ſuch ii 
are to be tranſported for ſeven years. Any olle, 
making a diſcovery of, and convicting bis compte 
is intit led to pardon. Perſons convicted of taking 0 
ſtroying, &c. Fiſh in rivers or other waters, forfeit to 
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brought for the penalty in any of che coutis at M iminſer, 
within fix months after the offence; None liable to for- 
feit for king 61h in any river, &c. wherein they haye 
a right. Perlons convicted of entring_warrens, in the 
pight-time, and taking or killing conies there, or aiding 
or aſſiſting therein, may . be puniſhed 'by tranſportation, 
or by whipping, fine, or impriſonment. Perſons convicted 
on this act, not liable to be convicted under any former 
a&, This act does not extend to the deſtroying conies in 
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the day- time, on the ſea and river banks in the county of 


Lincoln, &c. No ſatisfaction to be made for damages 
ecalioned by entry, unleſs they exceedr it may not 
be improper to mention an act lately made and not 
yet repealed, vis. 10 Geo: 3. c. 19. for preſervation 
of the game, which ſhews the importance of the objeck. 
Tis thereby enacted, that if nf ip kill any hare, 
&c. between ſun-ſetting and ſun-ri ing, or'uſe any gun, 
&c. for deſtroying game, ſhall for the rſt offence be im- 
priſoned for any time not exceeding fix, nor leſs than 
three months. If guilty of a ſecond offence, after con- 
viction of a firſt, to be impriſoned for any time not ex- 
ceeding twelve months nor leſs than fix, and ſhall alſo 
within three days from thetime of his commitment either 
for the firſt, or for any other offence, be once publickly 
whipped. A 55 
Ghenden on a Sunday uſing a gun or engine for de- 
ſtroying game to forfeit on conviction tuenty pounds. For 
want or diltrels the offender to be committed ſor any 
time not exceeding ſix, nor leſs than three calendar 
months. 3 | | 
Perſons thinking themſelves aggrieved may appeal to 
the quarter ſeſſions, and the determinations of the juſtices 
there to be final. See farther Burn's Juſtice, title Game. 
GAME-KEEPERS, Are thoſe who have the care of 
keeping and preſerving of the game, being appointed there- 
to by Lords of manors, &c. Lords of manors, or other 
royalties, not under the degree of an eſquire, may by 
writing under hand and ſeal, authoriſe one or more game- 
keepers ; who may ſeize guns, dogs, nets, and other en- 
gines, made uſe of to kill the game by ſuch perſons as 
are prohibited, for the uſe of the lord of the manor, or 
otherwiſe deſtroy them. 22 & 23 Car. 2. c. 25. Any 
Lord or Lady of a manor or lordſhip, may impower his 
or her game-keeper within their reſpeQive royalties, to kill 
hare, pheaſant, partridges, &c. Bat if the game- keeper 
under colour of the ſaid power, / ſhall kill, and after- 
wards fell or diſpoſe thereof to any perſon whatſoever, 
without the conſent of the Lord or Lady of ſuch manor, 
upon conviction thereof, he ſhall be committed to the 
houſe of correction for three months, there to be kept to 
hard labour. 5 Ann. c. 14. By the flat. 9 Ann. no Ford 
or Lady of a manor ſhall make, conſtitute or appoint, 
above one perſon to be game-keeper within any one manor ; 
with power to kill game the name of which game-keeper 
ſo appointed, is to be entered with the clerk of the peace 
of the county wherein the manor lies: and if any other 
game-keeper ſhall preſume to kill any hare, pheaſant, 
partridge, &c. Or if any game-keeper ſhall ſell any hare, 
pheaſant, &c. he ſhall for every offence incur ſuch for- 
feitures as are inflicted by the act 5 Ann. And by 3 
Geo. 1. c. 11. no Lord of a manor is to make or appoint 
any perſon to be a game-keeper, with power to take-and 
kill hare, pheaſant, partridge, or other gane, unleſs fuch 
perſon be qualified by law fo to do, or be tfuly and pro- 
perly a ſervant to the ſaid Lord, or immediately employ- 
ed to take and kill game for the fole uſe or benefit of Als 
laid Lord: and any perſon not qualified, or not employ- 
ed as aforeſaid, who under pretence of any qualification 
from any Lord of a manor, ſhall take or Kill any hare, 
&c. or keep or uſe any dogs to kill and deſtroy the game, 
ſhall for every ſuch offence incur ſuch forfeitures, pains, 
aud penalties, as are inflicted by the acts 5 & g Ann. 
By this laſt ſtatute, nd game. Rerper can qualify any per- 
ſon to kilf game, or” t6 Keep guns, dogs, &c. Where 
Came. keepers ought to have a juſtice of peace's warrant, 
© ke e guns from unqualified peron, ce Cen 
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"Appointment of a gaine-keeper by a Lord of a manor: 
No all people 10 whom the/# preſents ſhall come, I T. 
Lord * * of the 1 75 in — . &c. 
have (by virtue of ſeveral afts of parliament lately made for 
the preſervation of the game) nominated, authoriſed and ap- 
pornted, and by theſe preſents do nominate, authoriſe and appoint 
E. D. of, &c. to be my game-keeper of and within my 
manor, &c. in the county of, &c. aforeſaid, with full power 
and authority, according to the direction of the flatutes in 
that caſe made, to kill game for my uſe ; and to take and 
ſeixe all ſuch guns, greybounds, ſetting dogs, and other dogs, 
ferrets, trammels, f 4 or other nets, ſnares or engines, for 
the taking, killing or deftroying of hares, pheaſants, par- 
tridges, or other game, as within the ſaid manor of, &c. and 
the precincts thereof, ſball be kept or uſed by any perſon or 
perſons not legally qualified to dy the ſame : and farther to att 
and do all and every thing and things which belong to the 
office of a game-keeper, purſuant to the direction of the ſaid 
ac of parliament, during my will and pleaſure ; for which 
this ſball be his ſufficient warrant. Given under my hand 

aud ſeal, Nc. an W 


GAMING, or GAMES UNLAWFUL, (Ludos vanos) 
The playing at tables, dice, cards, &c. King Ed. 3. in the 
39th year of his reign, injoined the exerciſe of ſhooting 
and of artillery, and forbad the caſting of the bar, the 
hand and foot-balls, cock-fighting, & alios ludos vanos , 
but no effect did follow from it, till they were ſome of 
them forbidden by act of parliament. 11 Rep. 87. Anno 
28 H. 8. Proclamation was made againſt all unlawful 
games, and commithoners awarded into all the counties of 
England, for the execution thereof; ſo that in all places, 
tables, dice, cards and bowls, were taken and burnt. ©. 
Stow's Annals 527. And by the ſtatute 33 H. 8. c. g. 
Juſtices of peacę, and head officers in corporations, are 
impowered to enter houſes ſuſpected of unlawful games; 
and to arreſt and impriſon the gamęſters, till they give 
ſecurity not to play for the future : alſo the perſons keep- 
ing unlawful gaming houſes, may be committed by. juſ- 
tice, until they find ſureties not to keep ſuch houſes; 
who ſtall forfeit 40 5. and the gameſters 65. 8 d. a time: 
and if the King licenſe the keeping of gaming-houſes, it 
is againſt law, and void. e 

No artificer, apprentice, labourer, or ſervant, ſhall 

lay at tables, tennis, dice, cards, bowls, &c. out of 
2 time, on pain of 205. for every offence; and 
at Chriſtmas, they are to play in their maſter's houſe, or 
preſence: but any nobleman, or gentleman, having 
1001. per Annum eſtate, may licenſe his ſervants or family 
to play within the precincts of his houſe, or garden, at 
cards, dice, tables, or other games, as well among them- 
ſelves, as others repairing thither. Stat. ibid. is act 
is to be proclaimed once a quarter, in every market-town, 
by the reſpective mayors, &c. and at every aſſiſes andſef- 
ſions. A perſon was convicted of keeping a cock-pit ; 
and the court reſolved it to be an unlawful game, within 
the fatute 33 Hen. 8. c g. and fined him 40 s. a day. 
Keb. 510. But to play at dice, &c. is not unlawful in 
itſelf, though prohibited by ſtatutes to certain perſons, 
and to be uſed in certain places, 2 Yentr, 175. If any 
perſon of what degree ſoever, ſhall by fraud, deceit, or 
unlawful device, in playing at cards, dice, tables, * bowls, 
cock-fighting, horſe-races, foot-races, or other games or 
paſtimes, or bearing a ſhare in the ſtakes,” betting, &c. 
win any money or valuable thing, he ſhall forfeit treble 
the value, one moiety to the crown, and the other to 
the party grieved, proſecution being in ſix months; in 
default whereof, the laſt mentioned moiety is to go to 
ſuch other perſon as will proſecute within one year, &c. 
16 C. 2. c. ). See the fat. | 
By the ſtatute of 9 Aus. TE all notes, bills, bonds 
Judgments, * mortgages, or other ſecurities, given for mo- 
ney won by playing at cards, dice, tables, tennis, bowls, 
or other games; or by betting on the ſides of ſuch as play 


at any of thoſe games, or for repayment of any money 


knowingly lent for ſuch gumimg or betting, ſhall be void: 
And where lands are granted by ſuch mortgages or ſecu- 
N wa Ms +») 2 N. ä . rities, 
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rities, they ſhall go to the next perſon, who ought to have 


the ſame as if the grantor were actually and the 
grants had been made to the perſon ſo intitled after the 
death of the perſon ſo incumbering the ſame. If any 
=p playing at cards, dice, or other game, or betting, 
206 NG 9.20% at 198 — 822 
perſans, and money, he may recover the mo- 
ney loſt by action ee | — 2 three months afterwards; 
and if the loſer do not fue, any other perſog-may do it, 
and recayer the ſame, and treble the value with caſts, ane 
moiety to the proſecutor, and the other to the poor: And 
the perſon — — hall anſwer upon oath, an 
17 ap 5 ones what — th 3 py: 
traud or ill practice, m paying at cards, dice, or by 
bearing à ſhare in the ſtakes, &c. or by betting, winn 
any ſum above 10 J. ſhall. forfeit five times the value of 
the thing won, and ſuffer ſuch infamy and corporat pu. 
niſhment as in caſes of wilful perjury, being convicted 
thereof on indictment or information; and. the penalty 
ſhall. be recovered by action, by ſuch p 
for the ſame. And if any one ſhall aſſault and beat, or 
challenge to fight any other perſon, on account of mo 


ſon as will fue 


won by gaming, upon conviction thereof, he ſhall forfeit | 


all his goods, and ſuffer impriſonment for two years. 
Stat. 9 Ann: c. 14. E 

Alto by this ſtatute, any two, or more juſtices of peace, 
may cauſe ſuch perſons to be brought before them as they 
ſuſpect to have no viſihle eſtates, &c. to maintain them; 
— if they do not make it appear that the principal part 
of their ex is g 
juſtices ſhall, require ſecurities. for their good behaviour 
for a twelyemonth; and in default of ſuch ſecurity, com- 
mit them to priſon until they find it: And playing or 
betting during the time, to the value of 205. ſhall be 
deemed a breach of good behaviour, and a forfeiture of 
their recogniſances. Mid. | 
Where it ſhall be proved, hefore any juſtice of peace, 
that any perſon hath uſed, unlawful games contrary to the 


Statute. 33 Hen. 8. c. g. the juſtice may commit ſuch offen- 


der to priſon, till he. enter into a xecogniſance that he 
ſnall not; from thenoeforth at any time to comme, play at 
any unlawful game. Statute. 2, Geo. 2. cap. 28. 

ter preventing exceſſive and. deceitful gaming ;, the ace of 
hearts, faron, baſſet, and hazard, are declared to be lot- 
teries by cards or dice; and perſons ſetting up theſe games 
are liable to the penalty of 200 J. And: every perſon who 
mall be an adventurer,, or play or ſtake therein, forfeits 
50 J. Likewiſe the ſale of any houſe, plate, &c. in the 
Vay of lottery, by cards, &c. s adjudged void, and the 
things to be forfeited to any perſon that will ſue for the 
fame. 12 Geo. 2. cap. 28. The game of paſſage, and 
all other games with one or more dice, or any thing in 
that nature, having figures or numbers thereon, (backgam- 
mon. and games now played with thoſe tables only ex- 
cepted) ſhall be deemed. games. or lotteries. by dice, with- 
in the 12 Geo, 2. c. 28. And ſuch as keep any office or 
table for the ſaid game, c. or play thereat, are ſubject 
to the penalties, in that act. 13 Geo. 2. cap. 19. 

By the Statute 18 Geo. 2. cap. 34. Playing at, or keep- 
ing any houſe or place for — o# at the game of roulet, 
other wiſe roly poly, or any other game with cards or dice 

already — . . incurs the penalties in Statute 12 Geo. 
2. cap. 28. Perſons loſing 101. and paying the ſame, 
may ſue the winner, and recover the ſame with coſts: 
And on a bill in equity the court may decree the ſame to 
be paid. The perſons who have juriſdiction to determine 
informations on the ſtatutes againſt gamung, may ſummon 
witneſſes, . wha, on refuſing to appear and give evidence, 
ſhall forfeit. 50.1. No, privilege. of parliament ſhall be al- 
lowed on proſecution for: keeping a gaming houſe. Per- 
ſons loſtng 10.7. at one time, ot 20 l. in twenty-four. hours, 
may be indicted and fined five times the value. See the 
25 Geo. 2. c. 36. concerning the manner of proſecuting 
per ſons for keeping gamng-bouſes, Ec. See 1 Salk. 344-5. 
5 Mod. 13. . Ca/..328. Common gaming-houſes are 
a common nuſance in the eye of the law; not anly be- 


cauſe they are great temptations to idleneſs, but as they | 
draw together great numbers of diſorderly perſons to the 
Haul. PZ. C. 198. 


diſturbance of the neighbourhood. 


| I 
Noy had a writ on the Statute 33 Hen. 8. c. g. to remove 


N 


efer- | 


ces is got by other means than gaming, the | 


or bet- | 


| 


of correcti 


| ſhall be impriſoned by any juſtice of the peace, 
gaals, their franchiſe in this caſe. This 


ak + 


. 
9 a 
2 


10 
bowling-alleys, &c. which were pulled down, as cm 
nufances. 3 Keb. 465. . a an 

Cricket Be ue a game within the gth of Anm. c 14 
Wilſon, par. 1. 220. Soas to a foot race, but it muſt ap 
pear that a perſon was playing at fuch a game, or elſe 3 

laid on his ſide, is not à betting within We ſtatute 
Par. a. gb.; A horſe race is à game within the gy. 


| >; 
6 GCANG-DAYS, (Dies ationis) And ganz-w 
entoned inthe laws of King Aeon. 1 


er 

GAOL, (Saal, Fr. Geale, i. e. Caueula, a cage for bi 
Is uſed metaphorically for a priſon. It is a * 
houſe for NN debtors, &c. and wherein a man is re. 
ſtrained of his liberty to anſwer. an offence dove again 
the laws: And every county hath two gaali, one for debe- 
ors, which: may be any houſe where the ſheriff pleaſes; 
the other for the and matters of the crown, which is 
the county goal. Mod. Fuft. 230. 9 

Under this head we may conſider according to the diyi- 
ſion in the New Abr. 1 EY. 


I. By what authority gaals may be erefed, and at whe 
charge they are to be repaired. _ | 

II. To what place, and at whoſe charge offenders are to le 
committed, and how they are to be maintained. 

III. Of the offence of breaking gaol. 


I. By what authority gaols may be erefied, and at whiſe 

charge they are to be repaired. © 

Gaols are of ſuch univerſal concern to the publick, 
that none can be erected by any leſs authority than an act 
of parliament. 2 . 705. All perſons and gail be- 
long to the King, altho the ſubject may have the cuſtody 
or keeping of them. 2 nf. roo. is ſaid that none 
can claim a priſon as a franchiſe, unleſs they have alſo a 
gaol-delivery ; and that therefore the Dean and Cha 
of HYeftminfter, tho they have the cuſtody of the Cuckal 
priſon, yet as they have no gaal-delivery, they muſt ſend 
a — 2 of the priſoners to Newgate. 1 Salk. 343. 
Fareſl. 3 1. per Hob. Ch. IJ. . 

By the 14 Ed. 3. cap. 10. it is enacted, that the ſhe- 
riffs ſhall. have the cuſtody of the gaals as before, and ſtall 
2 in under-keepers for whom they will anſwer. This 
tatute is confirmed by 19 Hen. 7. cap. 10. | 

Altho' divers lords of liberties have the cuſtody of pri- 
ſons, and ſome in fee, yet the priſon itſelf is the King's 
pro bono publico, and therefore it is to be repaired at the 
common charge. 2 inſt. 589; If a gaol be out of te- 
pair, inſufficient, &c. the juſtices of in the quarter- 
ſeſſions may agree with workmen for. rebuilding or repair- 
ing it; and by warrant under their hands and Cabs cole 
the ſum agreed upon to be levied upon the ſeveral hun- 
dreds and diviſions in the county, by a proportionate rate. 
11 & 12H. 3. cap. 19. See 12 Geo. 2. c. 19. 


Il. Zo what place, and at whoſe charge offenders are 
to be committed, and bow. they are to he maintained. | 

Juſtices of peace may not commit felons, and other cri- 
minals to — counters in Landan, or other 2 7 
common , for they cannot impriſon any w 
but in he, dn benen af; Zi 9.11 "a But the houſe 
and the counters of the ſberiffs of Londn, 
are ng; nog priſons for offenders for the breach of the 
peace, Th 

By the 5 H. 10. it is enacted, That none 

y the 5 H. 4. cap ed, bu: ch 

to lords and others, who nave 
1h ſtatute is only 
declaratory at the Common law. 2 ft. 43. : 

But the court of King's Bench may commit to any pit 
ſon in the Kingdom which they mal think moſt proper, 
and the offender ſo committed or condemned to umpriion 
8 be n or bailed by any other court. Moxr 

l 913. 1 Sid. x95. 

But by 31 Cz. 2. * 12. No ſubject ſhall be 
ſent to foreign priſons. ; FP 

And as priſoners ought to be committed at firſt to 
proper priſon, ſo ought they not to be removed from 
thence, except in ſome ſpecial caſes. 


in the common gaol, . ſavi 


To 
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which purpoſe, 
y. * enacted, That if any ſubject of this realm ſhal! 
be ene priſon, or in e 
| or er 
— — into the cuſtody of any other, unleſs it 
be by a dhe © corpus, or other legal writ ; or where 
the pri is delivered to the conſtable, &c. to be 
carried to ſore common gaol; or where any perſon 1s 
ſent by order of any judge of alſiſe, or juſtice of rhe peace, 
to any common work-houſe, or houſe of correction; or 
where the priſoner is removed from one priſon-to another 
within the ſame county, in order to 4 triat or diſcharge 
by due courſe of lam; or in caſe of ſudden fire or infec- 
tion, or other neceſſity ; upon pain that he, who makes 
or counter 
* forfeit to the party 
pounds for the firſt oſſence, two hundred pounds for 
the ſecond, &c.“ See 19 Car. 2. cap. 4. for impowering 
juſtices of the peace to remove priſoners in caſe of infec- 
"By 11 C12 Will. 3. c. 10. All murderers and fe- 
lons ſhall be impri in the common gaol, and the 
ſheriffs ſhall have the keeping of the gal. | 


Sb 4 " 44& 


As to the charge of conveying priſoners. 

Offenders, committed to priſon, are to bear the charges 
of their conveying to gau; or on refuſal, their goods ſhall 
be fold for that purpoſe, by virtue of a juſtice of peace's 
warrant ; and if they have no a tax is to be made 
by conflables, &c. on the inhabitants of the pariſh where 
the offenders were apprehended. 3 Jac. 1. cap. 10. And 
by 27 Geo. 2. c. 3. The ce of conveying poor 
offenders to gal, or the houſe of correction, ſhall be paid 
by the treaſurer of the county, t in Middleſex. 

For the relief of priſoners in gaoli, juſtices of peace 
in ſeſhons have power to tax every "mm in the county, 
not ing 8 d. per week, leviable by conſtables, and 
diſtributed by collectors, &c. 14 Elz. cap. 5. 

Alſo by 19 Car. 2. c. 4. Further proviſions are made 
for the rote of poor priſoners, and ſetting them to work, 
And by 22 & 23 Car. a. c. 20. It is enacted, © That all 
« ſheriffs, gaolers, xc. ſhall permit their priſoners to ſend for | 
© necefſary food where they pleaſe, nor demand any greater 


fee for their commitment or diſcharge than what is allow- | 


* able.” Alſo it is thereby directed, that an inquiry be made 
into all charities given "A the benefit of poor priſoners. 
Laſtly, by 2. Geo. 2. c. 22. Chief juſtices, &c. are to 
examine into gifts for priſoners: And tables of ſuch gifts 
are to be hung up in the gaols, and regiſtered by the clerks 
of the peace. 2 . 

III. As to breaking of priſon. 

This offence, by the Common law, was no leſs than 
felony ; and this whether the party were committed in a 
criminal, or civil caſe, or whether he were actually within 
the walls of the priſon, or only in the ſtocks, or in the 
cuſtody of any perſon who had lawfully arreſted him, or 
whether he were in the King's priſon, or one belonging 
to a lord, or franchiſe. 2 ſt. 589. Staundf. P. C. 31. 
Cr. Cx. 210. | | 

But now by the ſtat. 1 Ed. 2. fl. 2. © None from hence- 
forth that breaketh priſon ſhall have judgment of life, or 
member, for breaking of priſon only, except the cauſe for 
which he was taken and impriſoned did require ſuch judg- 
ment, if he had been convict thereupon according to 
law and cuſtom of the realm; albeit in times paſt it hath 
been uſed otherwiſe,” 


Any whatſoever, wherein a perſon under a law- 
ful arreſt for a ſuppoſed capital offence is reſtrained from 
his liberty, whether in the ſtocks or ſtreet, or in the com- 
= or the houſe of a conſtable, or private ; 


priſon of the ordinary, is a priſon within the ſtature. 
0% $9. Dyer 99. pl. 60. Crom. 38. Cro. Car. 210. 


* 107. | 5 4 | 

p * * there muſt be an actual breaking, for the words 
- Ar Priſanam, which are neceſſary in every in- 
— a _—_ or this offence, cannot be ſatisfied without ſome 
5 2 or violence; and therefore if the priſoner, 
2 che uſe of any violent means, go out of the priſon 
405 which he finds open by tho negli or conſent 
WY ag or if he eſcape thro? a breach made by others 
his privity, he is guilty of a miſdemeanor only, 


or obeys, or executes ſuch war- | 
grieved one hundred | 


uſtody of any officer, 
iminal matter, he ſhall'} 


ever the crime were for which the 


| for which the 


ſufficient, reſpondeat ſuperior. 


ne, 


0 
broking king of priſon, which is neceſſitated 


ident; happening without any default of the 
prifoner ' priſon” is fired by lightning, or 
otherwiſe, without his 3 and breaks out to ſave his 
life, come within the ſtatute. Flow: 126. 2 Inſt. 590; 
—— 108. Nor is * Se x prin 
unleſs the priſoner eſcape.  Keikw. 87. 4. | CF 
If the — be or dry ee made capital 70 
a ſubſequent ſtatute, the breach of priſon is as much 
within the act of 1 Fd. 2. Stat. 2. as if the offence had al- 
ways been felony; but if the offene; for which a man is 
committed, were but a treſpaſs at the time when he breaks 
the priſon, and afterwards become felony by a ſubſequent 
matter; as where one committed for having dangerouſly 
wounded a man, who afterwards dies, breaks the priſon 
before he dies, the fiction of law, (which to many pur- 
poſes makes the offence a felony ab initio) ſhall not be carri- 


ed fo far as to make the priſon-breach alſo a fflony, which 


at the time when it was committed, was but a miſdemean- 
or. Hales P.C. 108. 2 Hf. 391. Plow: 258. 

Allo it ſeems the better opinion, that if the offence, 
ty was committed, be in truth but a 
treſpaſs, the calling it felony in the nuttimus, will not 
make the breaking of the gaol amount to felony; and 
that on the other ſide, if the offence were in truth a ca- 
pital one, the calling it a treſpaſs in the nutiimus will not 
bring it within the ſtatute: for the cauſe of impriſon- 


ment is what the ſtatute 4 and that is the offence, 


which can neither be leſſened, nor increafed by a miſtake 
in the mitiimus. But for this ſee 2 Hawk. P. C. 126-7. 
The offence of breaking priſon is but felony, whatſo- 
was committed, 
unleſs his intent were to favour the eſcape of others who 
were committed for treaſon,” for that will make him a 


principal in the treaſon. 2 Hawk. N C. 127. | 
He that breaks priſon may be proceeded againſt for 
ſuch crime before he be convicted of the crime for which 


he is committed, becauſe the breach of priſon is a diftin& 
independent offence ; bat the ſheriff's return of a breach 
of priſon is not a ſufficient * to arraign a man with- 
out an indictment. 2 B. C. 1278. << 
It is not ſufficient ro indict a man , for 
feloniouſly broken priſon ; but the caſe muſt be ſer fort 
ſpecially, that it may appear he was lawfully in pri 
ſon, and for a capital offence. Hales P C. tog. 2 Inſt; 
591. See Priſon, Marſbalſea. | 
GAOLER, Is the maſter of a priſon ; one that hath 
the cuſtody of the place where priſoners are kept. Sheriffs 
muſt make ſuch — for which they will anſwer: But 
if there is a default in the gaoler, action lies againſt hin 
for an eſcape, &c. 2 Inſt. 592. In common caſes, the 
ſheriff or gaoler are changeable at the diſcretion of the 
party though the ſheriff is moſt uſually charged. Hood's 
Inſt. 76. He who hath the cuſtody of the gaol wrong- 
fully, or of right, ſhall be with the eſcape of 
priſoners ;- and if he that hath the actual poſſeſſion be not 
Did. A gadler kills an 
unruly priſoner, it is no felony; but if it be by hard 
uſage, it is felony and murder. 3 Inſt. 52. And if 
a gaoler barbarouſly miſuſe priſoners, he may be fined and 


- 


diſcharged.  Raym. 216. | 
By the 14 Ed. 3. cap; 10. © If any keeper” of a pri- 
ſon or under-keeper, by too great dureſs of impriſc 


ment, and by pain, make any priſoner that he hath in 
his ward to become an ws againſt his will, he is 
guilty of 3 | as 

By the 4 Ed. 3.c. 10. It is enacted, That the ſheriffs 
and gavlers ſhall receive, and ſafely keep in priſon, from 
henceforth ſuch thieves and felons, by the gel of the 
conſtables and townſhips, without taking any 
the receipt; and the juſtices to deliver the gaol, ſhall 
have power to hear their complaints, that will complain 
againſt the ſheriffs and gaolers, in ſack caſe and moreover 
to puniſh the ſheriffs and ganlers, if they be found guilty. 
8 23 H. 6. cap. 10. a ganler upon commitment may 


44. 
By the 3 H. 7. c. 3. The ſheriff and every other per- 
ſon, having authority or power of keeping of gaol, or of 


ing for 


-- 4" ſhall certify the names of all priſoners _ 
5 | in 
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in his cuſtody to the juſtices of gaol-· delivery. And by 
Stat. 22 & 23 Car. 2.c. 20. It is enacted, That the 
rates of fees, and government of priſons be ſigned by the 
Lord, Chief Juſtices, &c. and hung up in ery gal, 
fairly written. And farther, that felons and priſoners 
for debt, ſhall not be lodged together. No fees ſhall be 
taken by gaolers of priſoners, but ſuch as are allowed 
by law, and the judges, &c. are to ſettle the ſame ; alſo 
the judges may determine petitions againſt extortions of 
gaolers, bailiffs. Statute 2 Geo. 2. cap. 22. See 28 Geo. 
2. c. 13. If any perſon aſſault a gaoler, for keeping a 
priſoner in fafe cuſtody, he may be fined and impriſon- 
ed. 1 Hawk. 58, 59. Where a gaol is broken by 
thieves, the gaoler is anſwerable; not if it be broken by 
enemies. 3 nfl. 52. 

It ſeems clearly agreed, that a gaoler by ſuffering vo- 
luntary eſcapes, by abuſing his priſoners, by extorting 
unreaſonable fees from them, or by detaining them in 
gaol, after they have been legally diſcharged, and paid 
their juſt fees, forfeits his office; for that in the grant of 
every office it is implied, that the grantee execute it faith- 
fully and diligently. Co. Lit. 233. 9 CG. 5. 3 Mod. 


143. | 

By 8 S9 W. z. c. 25. Marſhal and warden taking 
any reward to connive at priſoners eſcape, forfeits 500 J. 
and his ſaid office, and be for ever after incapable of 


executing any ſuch office. 


It hath been reſolved, that a forfeiture by a gaoler 


who hath but a particular intereſt, as of him who hath 
cuſtody of a gaol for life, or years, does not affect him in 
remainder, or reverſion, who hath the inheritance, but that 


upon ſuch forfeiture his title ſhall accrue, and not go to 


the King. Fb. 119. 2 Lev. 71. Raym. 216. 3 Lev. 


288. | | 
It is enacted, That 


But by the 8 & 9 . 3. c. 27. 
the office of marſhal of = King's Bench, and warden of 
the Fleet, ſhall be executed by thoſe who have the inheri- 
tance of the ſaid priſons, or their deputies, &c. 

By the 5 Geo. 1. cap. 15. None ſhall purchaſe the of- 
fice of gaoler, or any other office pertaining to the high 
ſheriff, under pain of 500 J. And a gaoler in fact is as 
much puniſhable for a miſdemeanor in his office, as if he 
were a rightful gaaler. 2 Hawk. 134. 


GAOL-DELIVERY. The 1 of juſtice be · 


ing originally in the crown, in former times our Kings in 
perſon rode thro' the realm once in ſeven years, to judge 
of and determine crimes and offences; afterwards juſtices 


in eyre were appointed; and ſince juftices of aſſiſe and gaol- 


delivery, &c. A commiſſion of a gaol- delivery is a patent 
in nature of a letter from the King to certain 1 
appointing them his juſtices, or two, or three, of them, 


and authoriſing them to deliver his gaol, at ſuch a place, 


of the priſoners in it; for which purpoſe, it commands 
them to meet at ſuch a place, at the time they themſelves 
ſhall appoint; and informs them, that for the ſame. pur- 
poſe the King hath commanded his ſheriff of the ſame 
county to bring all the priſoners of the gaz), and their at- 
tachments before them, at the day appointed. Cromp. 
Juriſd. 125. 4 [nfi. 168. 

Juſtices of gaal- deliuery are impowered by the Common 
law to proceed upon indictments of felony, treſpaſs, &c. 
and to order execution or reprieve : And they have pow- 
er to diſcharge ſuch priſoners, as upon their trials ſhall be 
acquitted; alſo all ſuch againſt whom, upon proclama- 
tion made, no evidence appears to indict them; which 
juſtices of oyer and terminer, &c. may not do. 2 Hawk. 


24, 25. But theſe juſtices have nothing to do with any 


perſon not in cuſtody of the priſon, except in ſome ſpe- 
cial caſes; as if ſome of the accomplices to a felony be in 
ſuch priſon, and ſome of them out of it, the juſtices 
may receive an appeal againſt thoſe who are out of the 
priſon, as well as thoſe who are in it ; which appeal after 
the trial of ſuch priſoners, ſhall be removed into B. R. 
and proceſs iſſue from thence againſt the reſt. Fitz. Coron. 
77.8. P. C. 64. Such juſtices have no more to do with 
one let to mainpriſe, than if he were at large; for ſuch 

rſon cannot be ſaid to be a priſoner, ſince it is not 
in the power of his ſureties to detain him in their cuſtody: 
And where any perſon is bailed, that he is in the 
cuſtody of his ſureties, they may detain him where they 
pleaſe. 2 H. P. C. 25. Though per Hale C. J. If a 
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perſon be let to bail, yet he is in law in priſon, ard , 
bail are his Keepers ; and therefore the juſtices of Ty 
delivery may take an indictment againſt him, as * | 
if he were actually in gaol. And they may take indg. 
ments not only of felony, but alſo of high treaſon if the 
offenders are in priſon, and try and give judgment 1 

them, like unto commiſſioners, of oyer and ter miner: * 
it has been formerly held otherwiſe. 2 Halb, Hi. 'Þ 7 
35. Juſtices of gaok deltuery may puniſh thoſe who y;, 
duly bail priſoners; as being guilty of a negligen 
eſcape. §. F. C. 77. 25 Ed. 3. 39. They are adh 
to puniſh ſheriffs and gaolers, refuſing to take felors into 
their cuſtody from conſtables; &c. 4 Ed. 3. 10. and have 
authority to puniſh many particular offences by ſtatute 

The granting a new commiſſion of gaol-delivery * 
of the peace, in a town. corporate, ſhall not avoid the 
former commiſſion, 2 & 3 Ph. & Mar. c. 18. Tuſtice 
of gaol-deltvery may act in their countries. 12 Gy, 2. 
6 27. 

GARB, (Carba, from the Fr. Garbe, alias Gerbe, i e. 
faſcis) Signifies a bundle or ſheaf of corn. Chart. Here, 
cap. 7. And in ſome places it is taken for an hand, 
viz, Garba aceris fit ex triginta peciis. Fleta, lib. 2 
Cap. 12. Garba ſagittarum is a ſheaf of arrows contain. 
ing twenty-four. Skene. 

GARBLE, Is to ſever the droſs and duſt from ſpice, 
drugs, &c. Garbling is the purifying and cleanſing the 

ood from the bad; and may come from the Italian Gy- 

i. e. Finery or neatneſs ; and thence probably we jay, 
when we ſee a man in a neat habit, that he is in a hand- 
ſome Garb. Cowell. | 

| GARBLER OF SPICES, An officer of antiquity in the 
city of London, who may enter into any ſhop, warehouſe 
&c. to view and fearch drugs and ſpices, and garb l, and 
make clean the ſame, or ſee that it be done. 21 Fac. 1. ch 
19. And all drugs, &c. are to be cleanſed and garbled 
before ſold, on pain of forfeiture, or the value. Star. Bid. 
But ſee Statute 6 Ann. cap. 16. 

GARCIO, (Fr. Garcon) A groom or ſervant. Pla. Cy. 
21 Ed. 1. Garcio flole, groom of the ſtole to the King: 
And in the 41/6 language, (according to Toland) guſin 
is an appellative for any menial ſervant. Kennet's Gl. 

GARCIONES, Are thoſe ſervants who follow the 
camp. Habeat garcionem ſuo ſervitio ſemper attendenten. 
Inguiph. 886. And the word garciones hath been appli 
to the baggag of an army; to called a garcionibus fir 
militum famulis. Walſing. 242. See Dict. de Trevourx. 

GARD, GARDIAN, &c. See Guard and Guardian, 

GARDEBRACHE, (Fr. Gardebrace) An armour ot 
vambrace for the arm. Chart K. Hen. 5. 

GARDENS. Robbing of gardens of fruit growing 
therein, puniſhable criminally by whipping, (mall fines,m- 
priſonment, and ſatisfaction to the party wronged, ac 
cording to the nature of the offence. See 43 Elia. c.7. 
15 Car. 2. c. 2. 23 Geo. 2. c. 26. 31 Geo. 2. C. 35 
and 6 Geo. 3. c. 36, 48. 

GARDER OBE, (Garderoba) A cloſet or ſmall apartme!!, 
for hanging up clothes, being the ſame with wardrit. 
See 2 Iuſt. 255. | 

GARDIA, Is a word uſed by the feudjfs for culidi 
Lib. Feud. 1. 

GARE, A coarſe wool, full of ſtaring hairs, ſuch a 
grow about the ſhanks of ſheep. 31 Ed. g. cap. 8. 

1 GARLANDA, A chaplet, coronet, or garland. Matt. 
uri. 

CARNESTURA, Victuals, arms, and other imple- 
ments of war, neceſſary for the defence of a town or © 
tle. Matt. Pariſ. Ann. 1250. 

GARNISH, To garmſb the heir, ſignifies in dan b 
warn the heir. Stat. 27 Eliz. cap. 3. Ts 

GARNISHMENT, (Fr. Garnement, from Carni | © 
inſtruere) In a legal ſenſe intends a warning gen te = 
for his appearance, for the better furniſhing of the cat 
and court. For example; one is ſued for the dei 
certain writings delivered ; and the defendant allcognb 
that they were delivered to him by the plaintiff, and grad 
ther perſon, upon condition, prays that the other fe jt 
may be warned to plead with the plaintiff, whether the c 
dition be performed or not; in this petition h 


pray garmſbment ; which may be interpreted _ 


warning of that other, or a furniſhing the court — 


all 
ie) 


rowing 
16S, im- 
ed, ac 
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parties to the action, whereby it may thoroughly deter- 


i cauſe ; and until he appears and joins, the defend- 
— were out of the court. Cromp. Juriſ. 211. F. 
N. B. 106. A writ of ſcire facias is to go forth againſt the 
other perſon to ap and plead with the plaintiff ; and 
when he comes 7 pleads, it is called enterpleader : 
If the garniſbee be returned ſcire fect, and makes default, 
judgment will be had to recover the writin and for 
their delivery, againſt the defendant; and if the garniſbee 
appears and pleads, if the plaintiff recovers, he ſhall have 
damages. Raft. 213. 1 Brownl. 147. Garniſhment 18 

rally uſed for a warning; as garniſber le court is to 
warn the court; and regſonable garniſhment, is where a 
perſon hath reaſonable warning. Ach, 6. In the fta- 
tute 271 Eliz. cap. 3. we read, upon a garmſbment or 
two nibils returned, &c. And further, ſome contracts 
are naked, ſans garnement, and ſome furniſhed. &c. 

GARNISHEE, Is a third perſon or party in whoſe 
hands money is attached within the liberties of the city of 
London, by proceſs out of the ſheriff's court; ſo called, be- 
cauſe he hath had garniſbment or warning, not to pay the 
money to the defendant, but to a and anſwer to the 

intiff creditor's ſuit. Vide Attac ot 

GARNISTURE, A furniſhing or providing. Pat. 17 
Ed. 3. Vide Garneſtura. 

GARSUMMUNE, Ger/uma, or Gerſoma, A fine or 
amerciament. Domeſday, Spelm. Gloſſ. DR 

GARTER. (Garterium, Fr. Jartier, i. e. Periſcelis, Faſ- 
cia poplitaria) Signifies in divers ſtatutes and elſewhere, a 
ſpecial garter, being the enſign of a noble order of knights, 
inſtituted by King Ed. 3. anno dom. 1 344. called Knights 
of the Garter : It is alſo taken for the principal King at 
Arms, among our Engliſh heralds, attending upon the 
Knights thereof ; created by King Hen. 5. and mentioned 
in the ftatute 14 Car. 2. cap. 33. 3 

The firſt dignity, after that of nobility, is that of a 
Knight of the Order of Saint George, or of the Garter. 
Indeed many —_— Princes have been proud of the or- 
der, and conſidered themſelves as highly honoured by our 
Sovereign's conferring it on them. | 

GARTH, A little backſide or cloſe in the North of Eng- 
land; being an ancient Britiſh word, as gardd in that lan- 
guage is garden, and pronounced and writ gartb; allo a 

or wear, &c. 

GARTHMAN. As there are fi/bgarths or wears for 
catching of fiſh, fo there are gartbmen; for by ſtatute it is 
ordained, that no fiſher nor garthman ſhall uſe any nets or 
engines to deſtroy the fry of fiſh, &c. 17 K. 2. cap. 9. 
And this word is ſuppoſed to be derived from the Scottiſh 
gart, which ſignifieth inforced, or compelled ; and fiſh 
8 forced by the wear to paſs in at a loop where they are 
taken. 

GASTALDUS, A governor of the country, whoſe of- 
fice was only temporary, and who had juriſdiction over the 
common people. Blount. 

GATE, At the end of the names of places, ſignifies a 
way or path, from the Sax. gear, i. e. porta. The cuſtody 
of the gates of the city of London, is granted to the Lord 
Mayor, &c. by Chart. King Hen. 4. | 

GAVEL, (Sax. gafel) Tribute, toll, cuſtom or yearly re- 
2 of which we had in old time ſeveral kinds. See 


GAVELET, (gaveletum) Is an antient and ſpecial kind 
of ceſſavit uſed in Kent, where the cuſtom of gavelkind con- 
unues, whereby a tenant, if he with-holds his rents and 
ſervices due to the lord, ſhall forfeit his land: it was in- 
tended where no diſtreſs could be found on the premiſſes, 
lo that the lord might ſeize the land itſelf in the nature of 
a diſtreſs, and keep it a year and a day ; within which 
ume, if the tenant came and paid his rent, he was ad- 
mitted to his tenement to hold it as before; hut if not, the 
lordmight enter and enjoy the ſame. 10 H. 3. 10 EA 
2. The lord was to ſeek by the award of his court, 
from three weeks to three weeks,tofind ſome diſtreſs upon 
land or tenement, until the fourth court; and if 
in that time he could find none, at the fourth court it was 
awarded, that the tenement ſhould'be ſeized as a difl reſs, 
and kept in the lord's hands a year and a day without ma- 
furing; and if the tenant did not in that time redeem it, 

paying the rent and making amends to the lord, the 


| 


* 
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lord having pronounced his proceſs by witneſſes at the next 
county court, was awarded by his court to enter and ma- 
nure the tenement as his own : and if the tenant would 
afterwards have it again, he was to make agreement with 
the lord. Fitz. Cf. 60. Terms de Ley. Gaveletum is 
as much as to ſay to ceaſe, or to let to pay the rent; and 
conſuetudo de gavelet was not a rent or ſervice, but a rent 
or ſervice with-held, denied or detained, cauſing the for- 
feiture of the tenement, | 

GAVELET in LONDON, Greve de gaveleto in London, 
pro redditu ibidem, quia tenementa fuerunt indiſtringibilia) Is 
a writ uſed in the Wa of London; and the flatute of 
gavelet, 10 Ed. 2. gives this writ to lords of rents in the 
city of London, as well as in Kent ; here the parties, te- 
nant and demandant, appear by /cire facias, to ſhew cauſe 
why the one ſhould not have his tenement again on pay- 
ment of his rent, or the other recover the lands, on de- 
fault thereof. Pradic. Solic. 419. | 

GAVELGELD, Is applied to the payment of tribute or 
toll. Mon. Ang. tom. 3. 

GAVELKIND, is ſaid by Lambard to be compounded 
of three Saxon words, gyfe, eal, kyn, omnibus cognatione proxi- 
mis data. Verſtegan calls it gavelkind, quaſi give all kind, 
that is to each child his part: and Tayhor in his hiſtory of 


| gavelkind, derives it from the Britiſh gavel, i. e. a hold 


or tenure, and cenned, generatio aut familia; and fo ga- 
vel cenned might ſignify tenura generationts. But whatever 
is the etymology, it ſignifies a tenure or cuſtom, annexed 
and belonging to lands in Kent, whereby the lands of the 
father are equally divided at his death among all his ſons; 
or the land of the brother among the brethren, if he 
have no iſſue of his own. Litt. 210. In the time of our 
Saxon anceſtors, the inheritance of lands did not deſcend 
to the eldeſt ſon as now, but to all alike ; from whence 
came the cuſtora of gave/kind : and the reaſon why this 
cuſtom was retained in Kent, is, according to ſome, be- 
cauſe the Kentiſbhmen were not conquered by the Normans 
in the time of William I. For Stigand, then Archbiſbop of 
Canterbury, who commanded the forces in the country, 
ordered every man to march with boughs in their 
hands, and meeting William, they acquainted him with 
their reſolution of ſtanding or falling in defence of the 
laws of their country, and he, imagining himſelf to be 
encompaſſed in a wood, granted that they and their poſ- 
terity ſhould enjoy their rights, liberties and laws ; ſome 
of which, particularly this of gavelkind, continues to this 
day. Blount. 

All the lands in England were of the nature of gavelkind 
before the Conqueſt, and deſcended to all the iſſue equal- 
ly ; but after the Conqueſt (as it is called) when &knight-/er- 
vice was introduced, the deſcent was reſtrained to the el- 
deſt ſon, for the preſervation of the tenure. Lamb. 167. 3 
Salk. 129. In the reign of Hen. 6. there were not above 
thirty or forty perſons in all Aent that held by any other 
tenure than this of gavelkind; which was afterwards 
altered, upon the petition of divers Kentiſh gentlemen, in 
much of the land of that county, fo as to be deſcendible 
to the eldeſt ſon, according to the courſe of the Common 
law, by the Statute 31 5 8. cap. 3. Though the cuſ- 
tom to deviſe gavelkind land, and the other qualities and 
cuſtoms remain. 1 Ist. 140. By the Statute 34 & 25 
Hen. 8. cap. 26. ſect. 128. All gavelkind lands in Wales 
were made deſcendible to the heir, according to the 
Common law ; whereby it appears, that the tenure of 
gavelkind was likewiſe in that principality. 

By the cuſtomary tenure called gavekkind, which is an 
ancient /ocage tenure, the lands are dividable between 
the heirs male who ſhall inherit as ſiſters do at Common 
law; and when one brother dies without iſſue, all the other 
brothers are to inherit. 1 Ia. 140. But a father, having 
gavelkind lands, had three ſons, one of whom died in the 
life-time of his father, leaving iſſue a daughter ; and it 
was held that the daughter ſhall inherit the part of her 
father jure repreſentationis, and yet ſhe is not within the 
words of the cuſtom of dividing the land between the 
heirs male, for ſhe is the daughter of a male, and heir by 
repreſentation. 1 Salk. 243. The heir at the age gf 
fifteen years, it is ſaid, may give and fell his lands in 
gavelkind, and ſhall inherit. G. Lit. 111. The cuſtom 
of gavelkind is not altered, though a fine be levied of the 

lands 
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lands at Common law : becauſe tis a cuſtom that runs 

with the land; 6 Ed 6. : Eo A 

Land in gavelkind was deviſed to the huſband and wife 
for life, remainder to the next heir male of their bodies, 
&c. They had three ſons, and it was adjudged that the 
eldeſt ſon not have the whole. Dyer 133. A donee 
in tail, of gavelkind lands, had iſſue four ſons z/ and it wWas 
held, that all ſhould inherit: but if a leaſe for life is made 
of gavelkind, remainder to the right heirs of AH. B. who 
hath ine four ſons, in this caſe - the eldeſt fon ſhall 
inherit the remainder, becauſe in eaſe of purchaſe,” there 
can be but one right heir. 1 Nep. 103. f gavelkind*; 
lands come to the crown, and are r to hold in 
capite, c. the land ſhall deſcend to all the heit male as” 
gavelkind. — 5 Mar. 2. Nelſ. Abr. 8969. 

A wife” be endowed of gavelkmd-Jand,” of a 
moiery of the land whereof her huſband died ſeiſed, 
during her widowhood. 1 £/7. 111. And it has been 
adj that the widow cannot have election to demand 
her thirds or dower at Common law, ſo as to avoid the 
cuſtom, and marry a ſecond huſband, by which ſhe ſhall | 
loſe her dower. 174 But ſee 1 Leon. 62. 

The huſband ſhall be tenant by the curteſy of half the 

gavelkind lands of the wife, during the time he continues 
unmarried, without having any iſſue by his wife ; but 
if he „ he ſh] forfeit his tenancy by the curteſy. 
1 Inſt. 111. If the huſband had iſſue by his wife, and 
ſhe die, he ſhall be tenant by the curteſy of the whole 
land; and though he marry, -he ſhall not forfeit his 
tenancy. Mich. 21 Car. B. R. 1 Lill. Abr. 649. 
. Althou 
hanged, the heir of gavelkind land ſhall inherit for the 
cuſtom is, The father to the bough and the ſon to the 
plough. Doc. & Student, cap. 10. A rent in fee, grant- 
ed out of gavelkind lands, ſhall deſcend in gavelkind to all 
the heirs male, as the lands would have done; it being of 
the ſame nature with the land itſelf. 2 Lev. 138. 1 Mod. 
97. All lands in Kent ſhall be taken to be gavelkind, ex- 
cept thoſe which are diſgavellad by particular ſtatutes. +1 
Med, 98. If lands are a> ce ye ran. it ſhall 
be intended that they are nd; if the contrary doth 
not appear. 2 Sid. 153. By Hale Chief Juſtice, gavelkind 
law, is the law of Kent, and is never pleaded, but pre- 
ſumed: and it has been held, that the ſuperior courts may 
take notice of gavelkind generally without pleading ; tho 
not of the ſpecial cuſtom” of deviſing it, &c. which ought 
to be pleaded ſpecially. But it a by ſome of our 
books, that the court cannot judicially take notice of the 
cuſtom of gave/kind, without pleading the ſame ; and that 
it ought to be ſet forth in the declaration, &c. 1 Mod. 
98. Oo. Car. 465. Lutw. 236, 754. 

GAVELMAN, Is a tenant liable to tribute. illani de 
Sc. qui vocantur gavelmanni. Somner of Gavellind, pag. 

And hence gavekkind has been thought to be land in 
its nature taxable. Blount. | 

GAVELMED, The duty or work of mowing graſs, or 
cutting of meadow land, required by the lord from his 
cuſtomary tenants, conſuetudo falcandi que vocatur gavel- 
med. Somn. | 

GAVELCESTER, (Sax.) Sextarius Veigalis, Is a cer- 
tain meaſure of rent- ale: and among the articles to be 
charged on the ſtewards and bailiffs of the manors belong- 
ing to the church of Canterbury in Kent, according to which 
they were to be accountable, this of old was one ; de gavel- 


ceſter cujuſlibet bracini braciati infra libertatem maneriorum, | 


3 
viz. unam lagenam & dimidiam cervifie. This duty elie- 
where occurs under the name of zol/eſter ; in lieu whereof 
the Abbot of Abbingdon was wont of cuſtom to receive the 

nny mentioned by Selden in his Diſſertation annexed to 

ta, cap. 8. Nor doth it differ from what is called oak- 
7 the Gloſſary at the end of Hen. 1. Laws. Sax. 
ic. 

GAVEL-WERK, (Sax.) Was either manu opera, by the 
hands and perſon of the tenant, or carropera, by his carts 
or carriages. Philips of Purvey. 

GAUGETUM, A Fauge or gauging, done by the gaug- 
er; and the true Enghſo gauge is mentioned. Rot. Par. 

Ed. 1. | 
* AUGER, (gaugeator, Fr.ganchir i. e. in gyrum torquere) 

Signifies an officer appointed by the King, to examine all 


a father be attainted of treaſon or felony, and 


FF mark of we 
as 8 meaſure, before they are fold in any 
place: and becauſe his mark is a circle made with an ic, 
mitryumene for that purpoſe, it ſeems to have its name from 
thence.” Of this officer and his office, we may have many 
| ſnrures ; as by 27 EA. 3. cap. 8. all wines, &c. Imported, 
oe to be by = gangene, or their deputies 

1 3. r. 5. wine, be fore 5 
. the ralne;” 12 57 23 HF * 
genen is to be paid gangers, on gauging wines. The 
31 e, 8. ordains, that: beer, &c. imported, ſhall be 
| Guuged by the Maſter and Wardens of the Cooper's Can: 
8 : i2 . . c. 4. * 

"Veſſels brought from beyond ſea, and uſed for utterance 
of ale and beer, ſhall be: gauged, 31 El. c. 8. The 
wardens of the coopers, attend to gauge veſſels upon 
requeſt, 9 g. e. 4. 3 E c. 8. / 3. Gaugen 
pa ples not exceeding half a pint, 32 Geo. 3.4 
29: e Exc i 1 | N 

GEASPECIA... In a charter of the privileges of Nev. 


| <a/tle p Tyne, renewed anno 30 Elz. we find /turgimes, 


_ 1. e. (porpoiſes) delphinos, geaſpecias, viz. gran- 
, CG, A+ 

GEBURSCIP, (geburſcips) Neighbourhood, or adjoir- 
ing diſtrict. . Confeſſ, cap. 1. 

GEBURUS, A country inhabitant of the ſame gebure- 
ſhip, or village; from the Sax. gebure, a carl, ploughman, 
or farmer. Cowell. 

GELD (geldum) Mulala, compenſatio delicti & pretiun 
rei. Hence, in our ancient laws, wergeld was uſed for the 
value or price of a man ſlain; and orfpeld of a beaſt: 
likewiſe money or tribute, for it is ſaid, Ei fin! quiet 
de pods, danegeldis, borngeldis, blodwita, &c. Chan. 
Rich. 2. Priorat. de H. in Devon. Pat. 5 Ed. 4. Aeli 
1 value of a thing, twigeld, double value, 


C. | 

GELDABLE, (geldabil:s) That is liable to pay tax or 
tribute. Camcen, dividing - Suffolk into three "2 calls 
the firſt geldable, becauſe ſubject to taxes ; from which the 
other two parts were exempt, as being  ecclefie donue. 
The word is mentioned in the Statute 27 Hen. 8. cap. 26. 
But in an old MS. it is expounded to be «1 land, or lord- 


| ſhip, which is /ub diſtrikhione curiæ vicecom. 2 Inſt. Jol. 


iur. dicunt quod prior de Sermprinham Tenet tres 
carucatas terre in 8. & non ſunt geldabiles. Ex. Rv. 
Hundr. in Turr. Lond, Ann. 3 Ed. 1. 

GEMOTE, (Sax. i. e. conventus) An Aſſembly. Omni 
homo pacem habeat eundo ad um & rediens de gemoto, 
mfi probatus fur fuerit Leg. Edw. Conf. cap. 35. See 
Alderman, Ealdorman, Folcmote, Mote, Wittena-gemote. 

- GENEATH, Yillanus, as Regis Geneath, is the King's 
Villain, LL. Ine, MS. cap. 9. 

GENERAL ISSUE, Is a plea to the fact of Not Gui- 
ty, in criminal caſes, in order to trial, by the country, or 
by peers, &c. H. B GC 254. In civil ſuits, there are 
various pleas, which are general iſſues, according to the 
ſpecies of the action, as in treſpaſs, Not Guilty, in cale 
on promiſes, non aſſumpfit,” &c. | 

GENERATIO. When an old abbey, or religious houle, 
had ſpread itſelf into many colonies, or depending cells, 
that iſſue or offspring of the mother monaſtery was called 

eneratio, qua proles & ſoboles matricis domus. 

averl. 1232. e 396p Þ a | 

GENERALE. The ſingle commons, or ordinary pio 
viſion of the religi were termed generale, as their ge- 
neral allowance, Giſtinguiſhed from their prezantie, or pit 
tances ; which on extraordinary. occaſions were thrown n 
as over commons. In the obſervances of the Cluniac monks, 
they are deſcribed thus : Generale appellamus quod all 
in fingulis datur ſcutellis > pietantia quod in una cut 
duobus. They are alſo deſeribed amongſt other cuſtoms 
Cartular. Glaſton. MS, — 10. 

GENERALS OF: ERS, Chiefs of the ſeveral ot 
ders of monks, frier au other religious ſocieties. Vide 
Hm A famous ſtrong water or ſpirit. 

1titlers, | | | 

GENTLEMAN, -(genero/us) Is compounded | ri 
languages, from the Fr. gentil, i. e. honeſtus, vel bone/? 


| a 
natus, and the Sax. mon, a man; as if you 


, cap. 16. The 
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The Bali call thoſe, gentil bomini 
are — 8 the French like wiſe —4 2098 
ſuch by the name of genzilbomme < and the Spaniards keep 
up to the meaning of the word, calling him Bdalgo or 
hijo 4 alga, Who is the ſon of a man of account; ſo that 
—— are ſuch whom. their blood or race doth make 
— Under the denomination of —— are 
compriſed all above yeamen 3 whereby noblemen are truly 
called gentlemen. | Smub de Rep. J. ib. 1. cap. 20, 

21. A gefitleman is generally defined to be one, w 
vichout any title, beats 4 coat of arms, or whoſe anceſtors 
bare been freemen ; and by the coat that a gentleman 
iveth, he is known to be, or not to be, deſcended from 
— of his name, that lived many hundred years ſince. 
Cicero, in his Topicks, ſpeaks thus of this ſubſect; gentiles 
ſunt, qui_inter fe eodem ſunt nomine ab ingenuis oriundi, 
ann un majorum nemo ferututem ſervivit, qu capite non 
ſunt diminuti. There is ſaid to be a gentleman by office, 
and in reputation, as well as thoſe that are born ſuch. 
2 Inſt. 668. And we read that J. Kingſton was made a 
gentleman by King K. 2. Hu. 13 R. 2. par. 1. Gentilis 
bond for a gentleman, was adjudged a good addition. 
Hill, 2) Ed: 3- But the addition of eſquire, or gentle- 
man, was rare before 1 Hen. 5. tho that of knight is 
very antient. 2 Inſt. 595, 667. 7 | 
GENTLEWOMAN (genero/a) Is a good addition for 
the eſtate and degree of a woman, as generoſus is for that 
of a man; and if a gentlewoman be named ſpinſter in any 
original writ, appeal, &c. it hath been held that ſhe may 


infer is not a good addition, for an unmarried woman, 
e as fingle woman is, for one who 
being unmarried hath a baſtard ? ; | 

GEN TILITY, (gentilitas) Is loſt by attainder of treaſon, 
or felony, by which perſons become baſe and ignoble, &c. 

GENU, Is a generation.———Succeſit Ethelbaldo Offa 
quinto Genu.  Maimsb. bb. 1. c. 4. : 

GENUS, (Lat.) The general ſtock, extraction, &c. as 
the word office in law 1s the genus, or general ; but the 
ſheriff, &c. is the /peczes of it, or particular. 2 Lill. 
Abr. 528. | E | 

Genus, among metaphyſicians and logicians, denotes. 
a number of beings, which. agree in certain general pro- 
perties; common to them all; ſo that a genus is, in 
only an ah tract idea, expreſſed by ſome general name or 
term; or rather a general name or term, to ſignify what 
is called an abſtra idea. 2. | 
. GLONGE NOBLE, A piece of 83 uy 

lings and eight pence, in the reign of Ki 8. 
Lone Bf ape Ons, +. 41. e 

GEORGIA, In America, its colony eſtabliſhed, 6 Geo. 
2. c. 25:ſec, 7. The ſum of twenty-ſix thouſand pounds 
is granted by the land-tax act, towards ſettling the new 
colony of Georgia in America. Statute 8 Geo. 2. cap. 23. 
And thirty thouſand pounds further, by 9 Geo. 2. c. 34. 
and 10 Geo, 2. cap. 17. . 7 

GERSUMA, Mentioned in Mon. Ang. tom. 2. p. 973. 
See Garſummune, . Act | þ 

GESTU & FAMA, An antient writ where a-perſon's 
good behaviour was impeached, now out of uſe. Lamb. 
Eiren. lib. 4. cap. 14. See e | 10 

GEWINEDA, (x.) Was uſed for the publick con- 
vention of the people, to decide a cauſe : et pax quam al- 
dermanus Regis in quinque hurgorum gewineda dabit emenda- 
ur 12\lbris. LL, AÆthelred. cap. 1. | 

GEWITNESSA, The giving of evidence. Leg. Ethel. 
*þ. 1. apud Brompton, Nee 3 

GIFT, (donum) Is a oonveyance, which paſſeth either 
lands or goods. And a gift is of a larger extent than a 
Brant, being applied to things moveable and immoveable ; 
Jet es to things immoveable, when ſtrictly taken, it is ap- 
plicable only to lands and tenements given in tail; but 
8ifts and grants are (ſaid 10 be alike in nature and often 
confounded.” Woods's Taft. 260. A gift may be by deed; 
mn word, or in law all goods and chattels perſonal may 
: Sven without deed, except in ſome: ſpecial caſes ;. and a 
rec gift is good without a conſideration. Perk. 57. But 
A gift of all one's goods, without any excep- 
on, though by deed, is liable to ſuſpicion as fraudu- 
ent, to deceive creditors ; for by giving all a man's goods, 

e ſeems to be a ſecret truſt and confidence implied, 


abate and quaſh the ſame. 2 if. 668. Sed qu. If | 
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| that. the, donee ſhall deal favourably with the donor; in 
reſpect to his circumſtances. 3 Rep. 80. Therefore 
whenever. any gift ſhall be made, in ſatisfact ion of a debt, 
it is good to make it in a 1 manner before 850 | 

bours, that the goods and chattels be appraiſed to the full 
value, and the gift expreſsly made in ſatisfaction of the 
debt ; and that on the gift, the donee take poſſeſſion of 
them, &c. Hob. 230. If a man, intending to give a 
Jewel to another, ſay to him, Here I give you my ring, 
wigh Jhe ruby in it, Sc. and with his own hand delivers 
it to the party, this will be a good gift ; notwithſtanding 
the ring bear any other jewel, being delivered by the 
rty himſelf, to the perſon to whom given. Bac; 
| Max. 85. And if a perſon give a horſe to another, be- 
ing preſent, and bid him take the horſe, though he call 
the man by a wrong name, it will be a good gift; but it 
would be otherwiſe if the horſe were d Ang for the uſe 
of another perſon, being abſent { there a miſtake of the 
name would alter the caſe. Bid. A gift muſt be cer- 
tain ; therefore to give, or grant another his horſes or 
cows, that ay? be ſpared, will be void ; though if one 
give to A. B. his horſe, ; or his cow, he may take 
| which he will. Bro, Done 90. If I give all my money 
in my purſe to another, without ſaying how much it is, 
this is a void gift, and no action will lie for the ſame. 


Plowd. 27 3: 5 | | 
By the Fat. 29 Car. 2. cap. 3. © No leaſes, eſtates 
or intereſts either of freehold, or terms of years, or any 
Uncertain intereſt,” not being copyhold or cuftomary in- 
zreſt, of, in, to, or out of, any meſſuages, manors, 
lands, tenements or hereditaments, ſhall at any time be 
aſſigned, granted or ſurrendered, unleſs it be by deed or 
note in writing, ſigned by the party ſo aſſigning, grant- 
| ing or ſurrendering the ſame, or their agents thereunto 
6 n authorized by writing, or by ac and operation 
FOIA a a ts oo SN na | 
As to gifts in lau, when a man is married. to a wo- 
man, all her goods and-chattels by gift in Jaw become 
| 2 huſband's 3 then he Ne : 85 | 
if a man is made executor, the law gives him all the 
goods and chattels of the teſtator, 33 his Goes 
And i f aperſon make a ſuit of clothes for another, and put 
it upon him to uſe and wear, this will be-a gift or grant 
in law of the apparel made. 1 IA. 251. A man b 
deed did give and grant, bargain and 751 alien, fo 
and confirm to his daughter certain lands: but no conti- 
deration of 3 ur mentioned, nor was the deed in · 
rolled; there was likewiſe no conſideration of natural af- 
fection expreſſed, (other than what was implied in naming 
the grantee his daughter) and there was no livery 5 
or any found to have been made; nor was the daughter in 
poſſeſſion at the time of the deed made: and in B. R. 
it was adjudged by the court that the deed was good, and 
carried the eſtate to the 2 by way of covenant to 
ſtand ſeiſed, &c. 1 Mad. Rep. 17. 

The words give and grant, in deeds of gift, &c. of 

things which lie in grant, will amount unto a grant, a 
feoffment, a gift, releaſe, confirmation or ſurrender, at 
the election of the party, and may be peas a gift, or 
grant, releaſe, &c. at his election- 1 . 301. 115 
words ſhall be marſhalled ſo in gifts and grants, that 
where they cannot take effect according to the letter, the 
law will make ſuch conſtruction as the gift by poſſibility 
F hari atumprop- 
ter fimplicitatem, laicorum, ut res, c. Go. Lit. a82. If a 
perſon gives or grants Jand, and does not ay in what, pariſh 
'n 3 it lies Ate if there wy other thing to de- 

ribe it, as lately belonging to ſuch a perſon, & c. or other 

circumſtantial „ e 
lieth, and ſo the gift be good. ro. Grant 53. 9 Rep. 47. 
All corporeal and immoyeable things that Jie in livery, 
ſuch as manots, meſſuages, Stages, lands, woods, and 
the like, may, be given and granted in fee, for life, or 
years at firſt ; and ſbe aſſignabſe over after, from man to 
man in inſinitum. Rol. Abr. 44. And, where. a man 
Err his lands, or 20.5. 

it to he received ut of the lame lands, &c. here the 
wood paſſes by the gift praſkarly, with power to chooſe 
to have the money. Rall. Abr. 147. A deed of | 
lands or goods; ma) he made upon . condit: an a 
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gift or tale of goods, the delivery of 6 d. or a ſpoon, 
| 5 N &c. 


- &c.is a 
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ec. is a good /cifin of the hole. onde, Inf. 234. 
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IFTA AQUE, The ſtream of water to a mil. 
Molendinum & vivarium cum gifta aquæ. Mon. Angi. 


tom. 3. 

| GIGMILLS; A kind of fulling mills for ng we 
burling of woollen cloth, prohibited anne 5 & 6 Ed. 6. 
OE Sees 5 
ILD, A fraternity or company. Sc. See Guild. 
SIL DAR MERCATORIA, A mercantile meeting oraſ- 
ſembly, If the King grants to a ſet of men to have gildam 
mercatoriam, this is alone ſufficient to incorporate and eſta- 
bliſh them for ever. 10 Rep. 30. 1 Roll. Abr. 513. 


Black. m. 1 V. 473. Abs CES | 
_ GILDING METALS. The gilding any metal but ſil- 
Uvering any thing except 


ver, and church ornaments ; or 

the apparel of peers, &c. and metal for DOTS purs, is 
liable to forfeiture of ten times the value, and a year's im- 
priſonment, by ſtatute 8 H. 5. cap. 3. None, ſhall gild 
rings or. other things made of copper or latten, on pain 
to tor 


| ecived, 5 Hen. 4.c. 13. For gilding filver wares, no 
perſon. may take above 4.5. 8 d. for a pound of troy 
weight, under penalties, Statute 2 H. 5. cap. 4. 

 GISARMS, or GUISARMES, An halbert or hand- 
ax, from the Lat. his arma, becauſe it wounds on both ſides, 
Skene——Eft armorum genus longo manubrio & porrecta 
cuſpide. Spelm. It is mentioned in the ſtatute 13 Ed. 1. 


c. 6. 25 A 
GIST OF ACTION, From the Fr. gift, is the cauſe for 
which the action lieth ; the ground and foundation there- 


of, without which it is not maintainable. 5 Mod. Rep. | 
Kh I vis, Campis, Semitis, Moris, 


er jt FAINT | 
: GLADIOLUM, A little ſword, or dagger; allo a 
kind of - ſedge. Matt. Pariſ. 1206. | 

GLADIUS. | 
thors, and the Norman laws ; and it ſignifies a ſupream ju- 
riſdiction. Camd. And it is faid that from hence, at the 
creation of an earl, he is gladio ſucrinctus; to any that 
he had à juriſdiction over the county of which he was 
made earl. See Pleas of the Sword. © "5 

GLAIRE, (Fr.) A Word, lance, or horſeman's ſtaff. 
' Gleyre was one of the weapons allowed the contending par- 

ties in a trial by combat. Orig. Juriſd. 79. Glavea, a 
"hand daft. r...... 43 
GLASS. There were certain duties granted on all glaſs- 
ware, Sc. by Stat. 6 575 W. 3. And theſe duties were 
continued for ever by a ſubſequent act. But they are ſince 
taken off. See Stat. 10 & 11 ,. 3. cap. 18. By the 
Stat. 19 Geo. 2. cap. 12. A further duty is laid upon glaſs 
of 8 d. per pound, upon all crown, plate, and flint glaſs_ 
imported; 2 d. per pound on green glaſs imported; and 
2 5. per dozen on flaſks and bottles imported; and on all 
materials or metal uſed in making crown, plate or flint 
glaſs 9.5. 4 d. per hogſhead ; and for making common 

ttles, or green glaſs 2 5. 4 d. per d. 4 

GLASS-MEN, Are reckoned amongſt wandering 
rogues and vagrants, by the ſtatutes. 39 Elia. c. 17. 
8 a TY 
* GLEANING. It hath been faid that by the Common 
law and cuſtom of England, the poor are allowed to enter 
and glean upon another's ground, after the harveſt, with- 
out being guilty of treſpaſs ; (Gilb. Ev. 253. Trials per 
Pais c. 18. p. 4.38.) which humane proviſion ſeems borrowed 
from the Mo/aical law, (Levit. c. 19. v. 9. & c. 23. v. 
22. Deut, c. 24. v. 19, &c.) Black Gm. 3 V. 212, 


pertinent. | Lyndewodod ſays, Gleba off terra in qua 
confiftit dos ecclefie ;*generaliter amen ſunittur pro ſolo vel 
70 terra culta we moſt comtnonly take it for the land 
xelonging to the pariſh church, beſides the tithes. If any 
ben vicar, &c, hath cauſed any of his glebe lands to 
de manured and ſown at his on cofts, with any corn or 
grain, the incumbents may deviſe all the profits and corn 
growing upon the ſaid glebe by will. Statute 28 Hen. 8. 
cap. 11. And if a parſon ſows his glebe and dies, the ex- 
ecutors ſhall have the corn ſown by the teſtator. But if 
the glebe be in the hands of a tenant, and the parſon dies 


213. Bere | BE | 
is GLEBE, ge Is church-land ; Dos vel terra ad ec. M.. 


e 
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feit 5 J. to the King, and damages to the party de- 
. 4 is — warning, after induction, ſhall have the manſion-houg, 


. 
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be 


192. 
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Jus gladit, is mestioned in our Latin au- 


in four months after the firſt conviction, 
will in open court 


' Leg. Adellan, cap. 12. 


vants to | 
labours.—Iuter antiquas conſuetudines abbatie de Sandlo Ei 


' GOD AND RELIGION, Offences 
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G O D 
faid, neither the parſon's executors, or the ſucceſſof 
claim the tent, but the tenant may retain it, and al the 
crop, unleſs there be a ſpecial covenant for the paymem , 
the parſon's executors -proportionably, &c. Md, 
162. Sed; qu. If this caſe would not come within the 
equity of 11 Geo. 2 c. 19. ½ 18. which gives right ah 
tion to the repreſentative of tenant for fe, for am pr. 
tion of rent in arrear at the time of his death? 
A parſon exchanges his glebe land and dies; che ſucceſſa 
ners into the exchanged land, and takes the prof 
yet the ſucceſſor is bound for his time ; & adjourn 
*Tis clear the exchange ſhall not have been good, if j 
had been made after the 13'of E. But the exchange u 
this caſe was before. Noy 5. Thurter's caſe. 
Prohibition was moved for to a parſon for digging ney 


* 
* 


' coal-mines in his glebe, and alſo for felling trees; for dn 
waſte and ' prohibitable, by the ſtatute de non 
| arbores, Sc. The court held, it lay not for the ming. 
for then no mines in glebe could ever be opened. Ly, 
107. Tin. 15 Car. 2. B. R. Earl of Rutland's caſe, 


profternent 


By Stat. 28 Hen. 8. c. 11. Every ſucceſſor, on a month; 


and the glebe belonging thereto, not ſown at the tine 
of the predeceſſor's death. He that is inſtituted may 
enter into the glebe land before induction, and has right 
to have it againſt any ſtranger ; per Coke Ch. J. Noll I. 


There is a writ grounded on the Stat. articuli cr, 
cap. 6. Where a parſon is diſtrained in his glebe lands 
ſheriffs, or other officers ; - againſt whom attachment 
ſhall iſſue. New. Nat. Br. 386, 387. See Vicar, 
GLEBARILA, Turfs dug out of the ground. -n Sy. 
lebariis, &c. 
GLISCYWA, An old Savon word for a fraternity, 
LOMERELLS, Commiſſaries appointed to determine 
differences between ſcholars of a /choo/ or untver ity, and 


the townſmen of the place: in the edict of the biſhop of 
' Ely, anno 1276, there is mention of the Maſter of tk 
{e ; $94 kf 


orells. - | a Sl 
GLOVE-SILVER, Money cuſtomarily given to ſer- 
them gloves, as an encouragement of thei 


mundo, capiunt etiam quidam ex prædict. Servientibus glow 
ſilver in fefto Sancti Petri quorum bec ſunt nomina, cericu 
cellerarii 2 denar. armiger celleraru 11 den. grangiarius 11 
den. vaccarius 1 den. Ex Cartular. S. Edmund. Ms. 
323 Glove-money has been alſo applied to extraordinary 
rewards given to officers of courts, &c. | 
GLYN, A valley, according to the book of Doneſig. 
60. This word is ſometimes uſed in a ſpecial fignit- 
cation, as to go without day, is to be diſmiſſed the court; 
ſo in old phraſe, to go to God. Broke Kutch. 190. 
GOATS, No man may common with goats within 
foreſt without a ſpecial warrant. - Nota, That Cu 
non eft beſtia venationis forefle. Manwood's Foreſt Laus, 
cap. 25. numb, 3. Na | 
OAT'S HAIR, To what duties liable, 4 Mil. & 
Ma. c. 5. W337 1 N 
- GOD-BOTE, (Sar) An eccleſiaſtical or church fine 
paid for crimes and offences committed againſt God. | 
-' GOD-GILD, That which is. offered to God, or bi 


ſervice. Sax, : 
ant. Apa 
'T'was formerly the 


— 


an offence againſt God and religion. . 
object only of the Eccleſiaſtical courts, which corretted 
the offender pro ſalute anime. But now, by Stat. 9 mY 
I, g. c. 32. If any perſon educated in, or having mac 
profeſſion of the Chriſtian religion, ſhall by ng 


tian religion to be true, or the B Scriptures {0 pe 
divine authority, he ſhall upon the firſt offence be 
dered ineapable to hold any office or place of truſt ; — 
for the ſecond, be rendered incapable of — 
action, being dian, executor, legatee, ot Pur ee 
of lands, and ſhall ſuffer three years — & 
out bail, To give room however for repen 2 
blickly renounce his error, 


printing, teaching, or adviſed 


after ſeverance of the corn, and before his rent due; it is diſcharged for that once, from all diſabilities. Heh 


- 


Eke is another ufence. See Star. 1 Eli 6 1. The 

end, ſubject only to'eccſeſiaſtical cenſure, by 29'Car. - 
2. c. 9. See Black: Com.” 4 ,. 42 to 65; as to bi 
of the ordinances, Nonconformity, Blaſphemy, Sivearm and 
Curfing,” Witchcraft," R gious Impoſtors, Simony, Sapbath-"- 
breaking, Drunkenneſs and Lewdneſs, and thoſe everal 


6601 pg, A mine according to Blaunt. Conceſfionemt 
quam idem Thomas fecit de terris ſuis & terris jenentium 
ſuorum a goldis mundandis per ſe & ſus ſecundum conſuetu- 
dinem, Cc. Mon. Ang. tom. 2. pag. G1. 
GOLD and SILVER LACE and Thread, Perſons that 
ſell orrice lace, mixed with other metal or materials than 
gold, filver, ſilk and vellum, ſhall” forfeit 2 5. 6 4 ſot 
every ounce: and there err by ſix See 
and luer prepared and reduced into plate, to 
2 ounces 5 filk, except large twiſt, frize, &. 


or in any other manner than directed, incurs the like for- 
feiture of 2's. 6 d. the ounce. Copper, and lace inferior. 
to fuer, is to be ſpun upon thread, yarn or incle, and 
not on filk ; but this does not extend to Tin/el ** 
uſed in theatres. No gold or filver lace, thread, fringe 
or wite, &c. may be imported, on pain of being for- 
feited and burnt, and 100 l. penalty. Statute 15 Geo. 

c. 20. e © Sit e 
; Importation and making up of gold and ſilver lace, 
embroidery, brocade, & c. prohibited, 22 Geo. 3. c. 36. 
See Wire Drawers, - Embroidery. - ' © 133 
 GOLDSMITHS, Gold and filuer manufactures are to 


London, and marked; and gold is to be of a certain 
touch. 28 Ed. 1. cap. 20. Goldſmiths muſt have their 
own marks on plate, after the ſurveyors have made 
their eſſay; and falſe metal ſhall' be ſeized and for- 
feited to the King. 3) E. 3. 7. Work of ſilver made 
by Goldſmiths, Oc. is to be as fine as 9 except 
the ſolder neceſſary; and marking other Work, in- 
curs a forfeiture of double value. 2 H.6.c. 14. Gold- 
ſmiths ſhall not take above 15. the ounce of gold, be- 
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fer ſide the faſhion, more than the buyer may be allowed for 
their it at the King's exchange: and if the work of any gold- 
A. ſmith be marked and allowed by the maſter and wardens. 
zlove of the myſtery, and afterwards found faulty ; the wardens 
2 and corporation ſhall forfeit the value of the thing ſo ſold 
1 11 or exchanged. 18 Zhz. c. 5. Molten ſilver is not to be 


tranſported by golaſmiths before it is marked at Gold/miths 
Hall, and a certificate made thereof on oath; and officers 
of the cuſtoms may ſeize ſilver ſhipped otherwiſe. 6 & 7 
W. g. c. 19. The cities of Tork, Exeter, Briſtol, Chefter, 
Norwich, and town of Neucaſile, are appointed 
for aeg, and marking wrought plate of gold/mnths, 
Se. 12W. 3. 4. 1 Am c. 9. A duty is granted on 
ſilyer plate of 64. per ounce ; and gold/miths are to make 
entries thereof with the weight, on pain of 100 J. &c. 
And goidſmiths muſt work their plate according to the old 
Aandard; which is to be touched, aſſayed and marked 
before expoſed to ſale. Stat. 6-Geo. 1. c. 11. Gold 
plate 8 ſhall contain 22 carrats of fine 
gold; and ſilver plate 11 ounces and two penny weight 
of ſilver, in eve pound troy, or they forfeit 10 J. And 
no goldſmith ſhall 
firſt letters of the maker's chriftian and ſurname, the 
marks of the city of London, being the leopard's head; 
lion paſſant, &c. and thoſe made uſe of by the aſſayers at 
Vork, "Exeter, &c. All perſons making plate, are to 
enter their marks, names and places of abode in the aſſay- 
office; they ate likewiſe to ſend with the plate; required 
b. de marked, a particular aceount thereof, in order to 
entered, &c. or forfeit g 4 by determine 
what older is neceſſary about plate, and judge of the 
workmanſhip, and ſot good cauſe may refuſe to aſſay it; 
= if any parcel be diſcovered of a coarſer allay than 
rd, it may be broke and defaced; alſo the fees 
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LDWIT, or -GOEDWICH, Perhaps a golden 
mulct; in the rederdu df the Tower, — —— 
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And laying the ſame” on greater proportions of the ſilk, | 


be aſſayed by the warden of the Gold/miths company in 


ſell any ſuch plate, until marked with | 


for aſſaying and marking are pattewlarly limited, gcc, 
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> GOLIARDUS, Is « jeſter or buffbon, mentioned in 
Mar. Parift 2299. . 


600 ABEARING, (Banu Geftes) Signifies an exact 


| carriage. or bebiwvipur of a ſubject towards the King and 
the people; whereunto ſore perſons upon their miſbehavi- 
| our are bound; and he that is bound to this, is ſaid to be 
more ſtrictly bdund than to the peace; becauſe where the 
_ is not broken, the ſurety de bond geſtu may be for- 
eited by the number of a man's company, or by their 
weapons. Lamb. Eiren. lib; 2.6.3. 34 Ed. g. i. 
+GOOD BEHAVIOUR; Surety for the good bebauiour 
is furety for the peace, and differs very litttle from good a- 
bearing. A juſtice of peace may demand it ex efficio, accord- 
ing to his diſcretion, when he ſees cauſe; or at the re- 
; queſt of any other under the King's protection: his war- 
rant allo is to be iſſued when he is Commanded to do it 
by writ of ſupplicavit out of ¶Hancery or B. x. 
But a juſtice of peace may not bind any perſon to his 
So behaviour, upon a general accuſation made againſt 
the party. Niſcb. 23 Car. B. R. He that demands 
ſecurity for the peace, muſt make oath before the juſtice 
of blows given, or that he ſtands in fear of his life, or 
ſome bodily hurt; or that he fears the party will burn 
his houſe, &c. and that he doth” not demand the peace 
of him for any malice or revenge, but for his own ſafety y 
- whereupon the juſtice” grants his watrant to bring the 
party before him, and then ſecurity is to be given by 
recognizance for the gvod behaviour 5 or on default there- 
of, the party (hill be committed to gaol” 1 IA. 29 . 
It may be granted againſt any perſons whatſoever, un- 
der the degree of nobility, againſt whom complaint is 
ta be made in the Court of Chancery, or in B. R. and 
they _ be bound there to keep the peace. Dalt. 267, 
268. The warrant of the juſtice to keep the peace, is to 
be granted againſt infants,” and feme- coverts, who ought 
to find ſecurity by their friends, and not be bound them- 
ſelves; it may be had againſt the huſband; at the requeſt 
of the wife, and againſt the wife, at the requeſt of the 
huſband-; againſt a lunatick, that hath ſometimes lucid 
intervals; (but not a on compas, or againſt, or for one 
attainted of 2 &c.) againſt any perſon affronting a 
| Judge, juſtice of the &c. and in a word againſt all 


break it by afftays, aſſaults, battery, wounding, fight- 
ing, quarreling, threatning to beat another, or to burn 
his houſe, rioters, &c. and in all caſes, where there 
is a future danger. Dalt. 263, 264. 4 . 180. Alſo 
one may be bound to his good behaviour for a ſcandalous 
way ef living, for keeping bawdy-houſes, or haunting 
them, gaming-houſes, & c. and ſo may common drunk- 
ards, whore-mongers, and common whores, night-walkers, 
and thoſe that live idly; cheats, libellers, &c. :Dalt, 
292, 293. A woman who is a common. ſcold may.be 
bound to the good bebaviour. 7 bo I IO 
| | Surety for the good behaviour may be required of ſcan- 
dalous, turbulent, ſuſpicious perſons, as of forcible en- 
tries, or obſcene writers, or reſcuſants; but not in reſpect 
of bare words; unleſs they tend to a breach of the peace, 
or ſcandal of the government. Hawk, H. C c. 61. 9 
EL plt nord A win 3H; FTGOL 
The ftatute-24 Ed. geg. 1. relates only to-miſbehavi- 
ours againſt the publick peace, ſo that it ought not to be 
demanded for private defamation of another; but for words 
only, which tend to the breach of the peace, or terrify= 
| me others, or 'untoſeditivn;”-&c. 4 Luſt. 8 i. 1 Lill. 
g 650, 65 1. V7 as 7 ag 35:69 bm and un 
Sureties of good behaviour: may be required of perſons 


- 


convicted of diſturbing divine fervioe, 1 M. tig. c. £178 


ect. 6::: Or offending againſt game laws, 5 El. r. 21. 
feat: Mag. 22 & 29 Car: 25. feat, 4. Or enter- 
taining” outlawed felons, 43 Elz. c. 13. fel. 5. Or 
per ſond infected with the plague going abroad, tho no 
1 * 7. On Or unlawfully 

wnting in parks, 3 Jac. 7.6; ff. fed. 2. Or convicted 
a — time of drunkenneſs. 4 Jac. 1d b. g. ſect. 3. 21 
Fac: Ic. ect. 3. Or reſuſing to take the aaths: of 
ſupremacy and allegiamce, . d N. /t. 1. c. 8. ſecl. 


fuerudo vucate Goldwith-v#l Gold wic. 
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Ot perſons unlawfully,gaming, 9 dun e. 14. ecl. 6. 


9. Or of felons à er pardonʒ gj H. & Mc. 1g. ſecl. 2. 
Or 


ons that are ſuſpected to break the peace, ot that do 
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Or committing diſorders in dock-yards, 1 Gen. 1. c. 28. 

ſect. 2. Or deſtroying timber, 1 Geo. 1. c. 48. ect. g. 
Or forcing chrough turnpikes, 8 Geo. 2. c. 20. ei. 11. 
Or pretending to witchcraft. .. 9 Geo. 2. g. 5. ect. 4. 
Or aſſiſting in running goods, 9 Geo. 2. c. 35. ſe. 


Wben e for the peace is given to the King by 
recogniſance in the penal ſum, if the peace is afterwards 
broken by any act of the party. or by his procuring ano- 
ther to break it, &c. it is a forfeiture of the recogniſance, 
which being brought to the next ſeſſions of the peace by 


the juſtice, the juſtices in ſeſſions are to certify the re- 
cogniſance, with the cauſe of forfeiture, into B. R. or | 
r, Sc. from whence proceſs ſhall go out | 


the Excheque 
againſt the offender. Dalt. 277, 296. e 
Such a recognizance ſhall not only be forfeited for ſuch 
actual breaches. of the for which a recognizance, 
for the peace may be forfeited ; but alſo for ſome others, 
for which ſuch a recognizance cannot be forfeited, as for 
going armed with great numbers to the terror of the 

cole or ſpeaking words tending to ſedition. And alſo 
For all ſuch actual miſbehaviour, which are intended to 
be prevented by ſuch a recogaizance, but not for barely 
giving cauſe of ſuſpicion of what perhaps may never ac- 
tually happen. Hawk. Pl. C. c. 62. pl. 6. 

The ſutety for the peace or good bebaviour may be re- 
leaſed . by the juſtice that took it, and the party upon 
whoſe complaint it was granted. Dalt. 296. But it is 
ſaid ſuch a r izance may not be diſcharged by releaſe 
of the party himſelf; becauſe the cogniſor is bound to 
the King, and to keep the peace in general; though 
by the death -of the Rog, or of the principal 5 
(not of the ſureties) it is diſcharged of courſe. Roll. Rep 


199. . | 

. The King cannot diſcharge recognizance taken 
for ſurety of the peace, but after it is broken he may. 
Hill. 1 & 2. _ B. 2 131. cites 11 H. 7. 
12. and in Marg. 1 Inft. 238. Y augh.. 334. 

Juſtices of peace, under colour of their authority, uſe 
to require the god | behaviour of every one at their plea- 
ſure ; and if they refuſed, then to commit them to priſon : 
But if they. have not good cauſe to require ſureties for 
good behaviour,, and the party refuſing to give it is 
committed to priſon, falſe impriſonment lies; for the 
ſtatute which gives the juſtices that authority, is prin- 
cipally againſt vagabonds. 1 Lill. 651. See Black. 
Com. 4. 248, 2 


GOOD CONSIDERATION. A good conſideration is 
ſuch as that of blood, or of natural love and affection, when 


a man grants an eſtate to a near relation; being founded 
in motives of ge ty, prudence and natural duty: a 


valuable conſideration is ſuch as money, marriage or the | 


like, which the ' law eſteems an equivalent given for the 
grant; (3 Rep. 83.) and is therefore founded in motives 
of juſtice. Deeds made upon good conſideration only, 
are conſidered as: merely. voluntary, and are frequently 
ſet aſide in favour of creditors, and bona fide purchaſers. 
Black. Com. 2 U 297. Er 209% 
- GOODS'AND CHAT TELS, (Bona & catalla) Perſo- 
nal, &c. See Chaztels. ene e 21 40 hn 
GOOLE, (Fr. Goulet) A breach in a ſea bank or wall; 
or a paſſage worn by the flux and reflux of the ſea. 16 
& 17 Car. 2. c. 11. wn t a 
6GORCE, (From the Fr. Gori.) A wear: by „at. 25. 
Ed. 3. c. 4. it is ordained, that all Gorces, mills, wears, 
&c. levied and ſet up, whereby the King's ſhips and boats 
are diſturbed and cannot paſs in any river, ſhall be utterly 
pulled down, without being renewed. Sir Edward Coke 
derives this word from Gurges, a deep pit of water, and 
calls it a Gars, or Gu; but: this ſeems to be a miſtake, 
for in Domeſday it is called Court and Gort, the French 


93 
*. 


word for a wear. Co. Lit. 282. 
GORE, A narrow ſlip of ground. Faroch. Antig. 393. 
60 TE, (Sax. Geotan, i. e. Fundere) A ditch, ſluice or 


gutter, mentioned in the 23 H. 8. c. 84. 
GOVERNMENT. According to the great Monte/- 
quieu (as well as moſt other writers) there are three kinds 
of government; I. The Republican. 2. The Monarchical, 
The De/potic;. The firſt: is that where the people in a 
y, or only a part of the people have the ſovereign 


| the right of property in lands. See 


"\ 
- 


power :. The: ſecond: where one alone governs, but % 
fix'd.and eftabliſhed Jaws. But in the de/potic one aloc. 
without law, and without Tale, directs every thing by hi, 
| own vill and caprice. \.. L' Eſprit des Lais, Liv. 2. 
fo.-10. Ruarto Edition 1167. On the ſubject of governyy; 
ke that excellent author, alſo Locke on the ſame (ubjec}, 
2 V. 129, Cc. Quarto Edition 1768. Sidney on goers. 
| ment, Sir Thomas Smith's de Repub. Angl. And Acberly, 
| Brutannic Conflitutton, + 88 I AY 

As to the Gothic government its original and ſaul 

See Monteſqg. L. EJprit des Loix,, Liv. II. c. 8, — 
Quarto Edition. #55 &: Fog 
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With reſpect to the feudal policy, how it limited 
government, See Rabertſam s Hy. Emp. Chu. V. 1 J 16 
Sc. Sc. So far as to ate oh firſt year of King 
William and Queen Mary, an act was made for impower- 
ing his Majeſty to apprehend and detain ſuch perſons as 
he ſhould find juſt cauſe to ſuſpect were conſpiring again 

the government ; 2 of which, thoſe who were ſuſ. 

pected of treaſonable practices, were taken up and im- 

priſoned, without bail or mainpriſe, for ſix months, &c. 
Stat. 1. S Mc. 2. A like act of parliament, to 
continue a. ſhort time, paſſed in the reigq,of Queen Au 

6 Ann. c. 15. And his Majeſty King George the firſt 
was impowered by ſtatute, to ſecure and detain ſuſpected 

perſons, in the time of the late rebellion : and all actions, 
ſuits and proſecutions, by reaſon of any thing done to 

ſuppreſs the ſame, and for the ſervice of the government, 
were made void. Stat. 1. Geo. 1. c. 8, 39. and others, 

Suſpending the habeas corpus act. See 2 Corpus. 

Preaching againſt the government. Vide Indidmen. 
| Monteſquieu, ſpeaking of liberty, and alluding to the 
Engliſh, ſays, I muſt own, that the practice of the freef 
nation that ever exifled, induces me to think that there 
are caſes in which a veil ſhould be drawn for a moment 
over liberty, as it was cuſtomary. to veil the ſtatues of 
the Gods. L Eſprit des Loix. Liv. 12. c. 19. 1 V. 27g. 
Jo's Edition 835 | 

OVERNORSOF THE CHEST AT CHATHAM, 
| Are officers appointed to take care of, and relieve the pur 
and maimed ſeamen belonging to the Royal Navy. 
RACE. Acts of parliament for a general and free 
nee 7 . I, Cap. 29, 


C. f 
' GRADUATES, (Graduati) Are ſcholars who have 
taken degrees in an univerſity. - 1 Hen. 6. c. g. 
' . GRAFFER, (Fr. Crate, i. e. Scriba) A notary or 
ſcrivener, uſed in the flat. 5 H. 8.c, 1. 
' GRAFFIO, GRAVIO, A landgrave, or earl—Ne 
| princeps, nec Graffio, hanc lenitatem mutare audeat, Mon. 
Ang. Tom. 1. p. 100. \ | Nu 
RAFFIUM, A writing-book, regiſter, or cartulary 
of deeds and evidences. Annal. Eccl. Menevenſis apud 
Angl. Sacr. par. 1, pag. 653. | 185 
RAIL, (Gradale, or Gradualr) A gradual or book, 
containing ſome of the offices of the Roman church—Gra- 
dale, fic dictum, 4 gradalibus in tali libro comentis. Lynde- 
wood. Provincial, Ang. lib. 3. It is ſometimes taken for a 
maſ5-book, or part of it, inſtitured by Pope Caleftine, 41 
430. See Stat. 37 H. 6. c. 32. Ted 
. +» GRAIN, Is the twenty-fourth part of a penny weight. 
| Merch. Didi. Alſo grain ſignifies any corn ſown on ground; 
and there is what is ſo called in the top of the ear, { 
than corn, Lit. Aleyn's Rep. go. 25 
GRAND ASSISE, A writ in a real action N 
Magna 4. 
GRAND CAPE, Is a writ on plea of land, where the 
tenant makes default in appearance at the day given, 
| the, King to take the land imo his hands, &c. AY 
Jud. 1. Vide Ge Aaron n i 
GRAND DAYS, Are thoſe days in the Terms which 
are ſolemnly kept in the Zuns of Court and Chancery, 1. © 
| Candlemai Day in Hilary term, Aſeenfian Day in Eu 
term, Sr. John ibe Rani Day in Trinity term, and 
| Saints Day in Michaelmas:term ; which days are Dies 
Juridici, or no days in court, 3 
GRAND DISTRESS; Is a'writ fo called, not for - 
quantity of it, for it is very ſhort, but for its quality; — 


the extent thereof is very great, being to all the goods bes 
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in two caſcs, either when. the tenant or defendant is at- | 


and appears not, but makes default; or where 
8 hath once appeafed. and after makes default, 
then this writ is had by the Cm , Law, in lieu of a 
Nut Cape. Stat. Weſtm.. 1. cap. 44. 52 H. 3. cap, 
GRAND JURY, 10 thejury that find big of indek- 
ment before juſtices of peace, and gaol delivery, or of Oer 
and Terminer, &c. They ought only to hear witneſſes for 
the King; and to find a bill on probable evidence; becauſe 
it is but an accuſation, and the party is to be put upon his 
trial afterwards, But if the bill be againſt 4, for my 
and the grand jury on the evidence before them, be ſatiſ- 
fed it was F# nee Se. and ſo return it ſpecially ; 
the court may remand them to conſider better thereof, or 
hear the evidence at the bar, and Ae» 4. direct the 
grand jury. 2 Hale's Hiſt. E. C. 157, 158. But: ſee 
2 Hawk. 210. Where a.grand jury refuſes to preſent 
things, within their charge, &c. a new. grand ingucſi 
may be impanelled, to inquire of the concealment of 
the ſormer; on whoſe defaults preſented, they ſhall be a- 
merced. - Jbid. 155. A grand juror diſcloſing to any one 
indicted, the evidence that appeared inſt bim, is guilty 
of a high miſpriſion, and liable to be fined and impriſon- 
ed. 8 P. C. 59. Black. Com. 4 V. 126, 299. 
Vide Indifment and Jury. Tr 
GRAND SER JEANTY, An ancient tenure, by mili- 


tary ſervice. See Chivalry. 6 

GRANGE, (Grangia) A houſe or farm where corn is 
laid up in barns, granaries, c. and provided with ſtables 
for horſes, ſtalls for oxen, and other things neceſſary for 


huſbandry. N 5 5 

GRANGIARIUS, Is the perſon who has the care of ſuch 
a place, for corm and huſbandry: and there was anciently 
a granger, or grange-keeper belonging to religious houſes, 
who was to look after their gramges, or farms in their 
own hands. Fleta, lib. 2. cap. 8. Cartular. St. Ed- 
mund, MS. 323. | 

GRANT, (Cunceſſio) Signifies in the Common law a 
conveyance in writing of incorporeal things not lying in li- 
very, and which cannot pals by word only; as for rever- 
ſions, advowſons in grols, t ithes, rents, ſervices, com- 
mon in groſs, &c. It has alſo been taken generally, for 
every gift and grant of any thing whatſoever. 1 Iuſt. 
172. 3 Rep. 63. And grants are made by ſuch perſons 
as cannot give but by deed : he that granteth is termed 
the/grantor, he to-whom the grant is made is the grantee : 
Weſt. Symb. See 234. ; 

Under this head may be' conſidered. 


I. What things and intereſts may be granted, by what | 
deſcription, and how grants ball be conſtrued. a 


II. Alo may make grants, and who may take by grant. 


1. What things and imtereſts may be granted, by what de- 
cription, and how. grants ſhall be conſtrued. 
man cannot grant that which he hath not, or more 
than he hath : though he may covenant to purchaſe an 
eſtate, and levy a fine to uſes, which will be good. Bac. 
Max. 58. A perſon may grant a reverſion, as well as a 
poſſeſſion; but the law will not allow grants of titles 
only, or imperfect intereſts, or of ſuch intereſts, as are 
merely future. bid. A bare poſſibility of an intereſt, 
which is uncertain; a right of entry, or thing in action, 
cauſe of (uit, &c. may not be granted over to a ſtranger. : 
Prrk, Seed. 65. 2 Inſt. 214. 4 Kep. 66. It was formerly 
held, that by a grant of all a man's 2 and chattels, 
bonds would paſs; now 'tis held the contrary, that 
the words Goods and Chartels do not extend to bonds, 
&eds or ſpecialties, being things in action, unleſs in 
ſpecial caſes. 8 Rep. 33. 1 Inst. 152. See 2 Geo. 2 
. 25, In grants there muſt be a foundation of intereſt, 
or they will not be binding : If a perſon grants a rent- 
e out of lands, when he hath nothing in the 
= the grant will be void. Perk. 15. Though it is 
id, if a man grant an annnal rent out of land, wherein 
2 no kind of intereſt, yet it may be good to charge 
me perſon. of the grantor, Owen Rep. 3. A man may 
22 an annuity for him, and his heirs, to commence 
ter his death, and it ſhall charge the heir. Bac. Max. 


| 


| 


Ke, it is void for uncertainty. Da 45: a. . 
A grant to a man, with a blank for his chriſtian 
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8. And after the grant of an annyity, &c. is detèrmiꝑed; 
5 for tlie arrears ; and the perſon of the tertenant 
will be charged, 7 Rep. 39. If a common per ſon grants 4 
rent, or other ching that lies in grant, withour limita- 
tion of any eſtate, by the delivery of the deed, a free- 
hold paſſes: but if the Ning make ſuch a grant of a rent, 
| Dav. Rev.” 


name, is void, except to an officer known by his office, 


when it muſt be averred : and it is the ſame where the 


grantee's chriſtian name is miſtaken: G. Eliz. 328. 
And grants may be void by incertainty, impoſſibility, be- 
ing againſt law, on a wrong title, to defraud creditors, 


Ke. 1 In/t. 183. Such things as lie in grant, may not 


be granted, or held without deed : and if any thing, not 
grantable, is granted with other things, the grant will be 
void for all. 2 Shep. Abr. 269, 271, 273. Truſts and 
confidences are perſonal things, and may not be granted 
over to others in moſt caſes; as offices of truſt 
and the like: but all kinds of chattels real and per- 
ſonal, are grantable. Perk. Sec. gg. Phud. 141; 
Ti one grant any thing that lies in livery, or grant, and 
that is in oe at the time of the grant, in fee, or for life; 
and the eſtate is to begin at a day to come; this for the 
moſt part will be void: but a leaſe or grant for years, 
may be good in futuro; and may be to one for term of 
years, or years determinable on lives, and after to ano- 
ther, to begin at the end of that eſtate. 5 Rep. 1: Dyer 
58. Where a man hath a reverſion after an eſtate for 
life of land, and he grants a rent out of it; the grant is 
good, and will faſten upon the land after the eſtate of the 
tenant for life is ended: and if a perſon grant rents, &c. 
and a ſtranger take them at that time ; in this caſe the 
grant will be good, for one may not be out of poſſeſſion 
of theſe things but at his pleaſure. Perk. 92, 98. If a 
man grants that to one, that he hath granted before to 
another, for the like term, &c. the ſecond grant will be 
void. Dyer 23. Perk. Seft. 102. Grants are uſually 
made by theſe words, viz. Have Given, Granted and 
Confirmed, Sc. And words in Grants ſhall be conſtrued 
according to a reaſonable ſenſe, and not be ſtrained to what 
is unlikely. Hob. 304, Alſo it hath been adjudged, 
that grants ſhall be expounded according to the fubſtance 
of the deed, not the ſtrict grammatical ſenſe ; and 
agreeable to the intention of the parties. 1 [n/t. 146. 


313. 

To every good grant the following things are re- 
quifite: 1. That there be a perſon able to grant. 2. 
A perſon capable of the thing granted. 3. That there be 
a thing grantable. 4. That it be granted in ſuch manner 
as the law requires. 5. That there be an agreement to, 
and acceptance of the thing granted, by him to whom 
made. And 6. There ought to be an attornment where 
needful. 1 Iaſt. 73. But grants and conveyances are 
good, without attornment of tenants, notice being given 
them of the grants, by /tat. 4. Ann. c. 16. , 9. Grants 
are taken moſt ſtrongly againſt the grantor in favour of 
the grantee : the grantee himſelf is to take by the grant 
immediately, and not a ſtranger, or any in futuro; and 
if a grant be made to a man and his heirs, he may aſſign 
at his pleaſure, though the word A/igns be not expreſſed. 
Lit. 1. Saund. 322. The uſe of any thing being 
granted, all is granted neceſſary to enjoy ſuch uſe ;- and 
in the grant of a thing, what is requiſite for the obtain- 
ing thereof is included. 1 Inſt. 56. So that if timber 
trees are granted, the grantee may come upon the gran- 
tor's ground to cut and carry them away. 2 J»/t. 30g. 
Phwd. 15: | . 

Where the principal -thin 
ſhall paſs; but the principal will not paſs by the gran? 
of the incident. 1 Iiſt. 152. A Lord of a manor can- 
not grant the ſame, and reſerve the Court Baron, it be- 
ing inſeparably incident. bid. 313. A grant of a ma- 
nor, without the word cum pertinentiis, will paſs all things 
belonging to the manor : the grant of a farm will alſo 
paſs all lands belonging to it; but a grant of a meſſuage 
paſſes only the houſe, outhouſes and gardens. Owen's 
Rep. 51. Tot. il. maner de A, may be taken in the ſingu- 
lar, or plural number ; and daſhes and abbreviatious in 

5 0 | | grants 


is granted, the incident 
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5 rants ſhall be ſo taken. that the grant be not void. 9 
Rep. 48. When the lands are granted by deed, the houſes 


which ſtand thereon will paſs; houſes and mills un by 
the grant of all lands, becauſe that is the moſt durable 


thing on which they are built. 4 Rep. 86. 2 And. 123. 
By grant of all the lands, the woods will paſs ; and if a 
man grant all his trees in a certain place, this paſſeth the 


ſoil; tho' an exception of wood extends to the trees 


only, not the ſoil. 1 Roll. Rep. 33. Dyer 19. 5 Rep. 
11. 
Trees in boxes will not paſs by the grant of the land, 
Kc. as they are ſeparate from the freehold. Mod, Caſes 
170. A man grants all his wood that ſhall grow in 
time to come; it is a void grant, not being in eſſe. 3 
37. A grant de veſtura terre paſſeth not the free- 
hold; therefore the grantee hath no authority to dig 
in it by virtue of ſuch a grant. Ow. 35. By the grant 
of lands in the poſſeſſion of another, it is good if ſuch 
other be in poſſeſſion, let the poſſeſſion be by right, or 
wrong. 1 Roll. Rep. 23. If a grant is general, and the 
lands granted reſtrained to a certain Vill, the grantee 
ſhall have no lands out of the Vill. 2 Rep. 33. If I 
grant all my lands in D. which I had by the grant of A. 
B. this is a good grant of all my lands in D. whether I had 
them of A. B. or any other. Mich. 2. Fac. 2. It has been 
held, that where a grant is made of lands and tenements in 
D. copyhold lands will not paſs; for they cannot paſs 
otherwiſe than by ſurrender. Owen. 37. 

Where lands are certainly deſcribed in a grant, with a 
recital as granted to A. B. &c. though they were not thus 
granted, it has been adjudged that the grant was good. 10 
Rep. 110. I a firſt deſcription of lands in a grant is falſe, 
notwithſtanding the ſecond be true, nothing will paſs by 
it ; though if the firſt be true, and the ſecond falſe, the 
grant may be good. 3 Rep. 10. The word grant, where 
it is placed among other words of demiſe, &c. ſhall not 
enure to paſs a property in the thing demiſed ; but the 
grantee ſhall have it by way of demiſe. Dyer 56. 

Of grants ſome charge the grantor with ſomething he 
was not charged with before ; others diſcharge the gran- 
zee of ſomething wherewith he was before charged, or 
chargeable, If a man grant to me a rent-charge; and 
after I grant to him, that he ſhall not be ſued for this 
rent; this is good to bar me of bringing an action, tho 
I may till diſtrain for the rent: And if one grants to his 
leſſee for life or years, that he ſhall not be impeached for 
waſte; it will be a good diſcharge, and may be pleaded. 
7 H. 6. 43. Bro. Grant 115. Kelw. 88. See 1 Rep. 147. 


10 Rep. 48. and tit. Condition. 
II. Ibo may make grants, and who may take by grant. 
Any natural perſon, or corporate body, (not prohibited 


by law, as infants, feme coverts, monks, &c.) may make 
a grant of lands, and be a grantor ; and an infant, or 
woman covert, may be a grantee. Perk. 3, 4, 43, &c. 
Though the infant at his full age may diſagree to the 


grant, and the huſband diſagree to the grant of his wife. 


Sid. 
But herein the law diſtinguiſhes between ſuch grants 


as are void, and only voidable ; the firſt of which are all 


ſuch gifts, grants or deeds, made by an infant, which do 
not take effect by delivery of his hand; as if an infant 
give a horſe, and no delivery of. the horſe with his hand, 
and the donee take the horſe by force of the gift, the in- 
fant ſhall have an action of treſpaſs, for the grant was 
merely void. Perk. ſe. 12, 19. But if an infant enters 
into an obligation, makes a feoffment, levies a fine, or 
ſuffers a recovery, theſe are not void, only voidable. 
Perk. ſect. 12, 13. 

A grant by a feme covert is void, for no act of her's 
can transfer that intereſt which the intermarriage has veſt- 
ed in the huſband. See 2 New Abr. 648. Perk. ſe. 6. 
See Infant and Baron and Feme. 

Grants made by perſons non ſane memoriæ, are good 
againſt themſelves ; but they are voidable by their heirs, 
&c. A man that is born dumb, or dumb and deaf, if he 
have underſtanding, by making ſigns, he may grant his 
land to another ; not one who is born deaf, dumb and 
blind alſo. 1 G. Inſt. 2. A perſon attainted of treaſon, 
or felony, may make a deed of gift, or grant, and be 


good againſt all perſons, except the King, and the lord 
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| of whom the lands are held; and for relief in priſon, they 


may be good againſt them likewiſe. 1 Int. 2. 
x be gout nh kei M. 2. Perk. eq 


26, 31. 7 | Fa 

i The grants of perſons under dureſs are void, tha ; 
if they were made under an apprehenſion of bal 
+ hurt, or if the grantor were impriſoned without ca 4 
and the grantee refuſed to releaſe or diſcharge him, unleſ 
he made ſuch grant. 2 Inf. 483. See Dureſ;, 
But menacing to burn ng or ſpoil, or carry a 
the party's goods, are not ſufficient to avoid the gras? 
for if he ſhould ſuffer what he is threatned, he may (4. 
and recover damages in proportion to the injury done bim 
4 Inf. 485. Perk. Seat. 199. 

If there be a father and ſon of the ſame name, and the 
father grants an annuity by his name, without any addi. 
tion, it ſhall be intended the grant of the father; and 
if the ſon being of the ſame name with his father gra 
an annuity without any addition; yet the grant is good, 
for he cannot deny his deed. | Perk. ſect. 35. 

There are but few (if any) perſons excluded from bei 
grantees, therefore a man'attainted of felony, murder 
or treaſon, may be a tee ; ſo of the King's villein, a 
alien, one outlawed in a perſonal action, or a baſtard, 
may be grantees. ' Perk, ſect. 48. A baſtard, who i; 
known to be the fon of ſuch a one, may purchaſe, or be 
a grantee by ſuch reputed name; for all ſurnames were 
—_— acquired by reputation. O. Lit. 3. 2 All 

43, 4- | 

A feme covert may be a grantee, therefore if 3 
rent- charge be granted to a feme covert, and the deed is 
delivered to her without the privity of her huſband, 
and the huſband dies before any diſagreement made 
by him, and before any day of payment, the grant 
is good, and ſhall not be avoided, by ſaying, that the 
huſband did not agree, &c. but the diſagreement of the 
huſband ought to be ſhewn. Perk. ſect. 43. . 

Altho' aggregate corporations are inviſible and exiſt 
only in ſuppoſition of law, yet they are capable of taking 
by grant, for the benefit of the members of the corpora- 
tion. Co. Lit. g. 1 Saund. 244. 

GRANTS OF THE KING. The King's grant is good 
for himſelf and ſucceſſors, though his — are not 
named. Zelu. 15 Before the ſtatute de prerogativa 
Regis, dowers, advowſons, and other things, have paſſed 
by the general grant of the King ; but by p ſtatute they 
are to be granted in expreſs words. 1 Rep. 50. The Fing 
may not grant away an eſtate tail in the crown, &c. 
the law takes care to preſerve the inheritance of the King 
for the benefit of the ſucceſſor. 2 And. 154. Syyl 263. 
See Jenk. Cent. 307. A grant may not be made by the 
King which tends to a monopoly, againſt the intereſt and 
ey of the ſubject. Nor can the King make a gra 
non ohhlante any ſtatute made, or to be made; if he doth, 
any ſubſequent ſtatute prohibiting what is granted, will be 

Dr 52. Where 


a revocation of the grant, 11 Rep. 87. 
is reſtrained by — WM w to make a 


the Ki 
rant, if he makes a grant non obſlante the Common 
1 grant good 


a former grant 1s 


not recited, yy 
e 


. fc 


as if debts and duties are granted, without ſaying 0 - 
ticular i 12 Rep. 46, But where te 
is a particular certainty preceding, they ſhall not t 
ſtroyed by any incertainty or miſtake which follows: 15. 
there is a diſtinction where a miſtake of title is ple of 
cial to the King, 


and when it is in ſome deſcrip®® 


the thing which is ſupplemental only, and not 
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br iſſuable. 1 Mod. 195. The King grants the manor of 


D. which he has by the attainder of a certain perſon, &c. 
and in fact the King hath it not ſo; this grant is void. 


10 Rep. 109. 

If the King grants a meſſuage of the value of 5 /. a 
year to A. * it be of the yearly value of 10 J. the 
value being 


ſentence it may be good. Jenk. Cent. 261. The grant 


of the King to a corporation, that they ſhall not be im- 


ed for lands, nor for any cauſe ariſing there, elſe- 
where than before themſelves, &c. This doth not bind 
the King where he is party : And the King by his grant 
cannot exchude himſelf from proſecuting pleas of the 
crown; for it concerns the publick government. Kehw. 
88. Dyer 376. Jenk. Cent. 190. 12 55 
The King's grantee ſhall not forfeit for non-payment 
of rent, where the rent has been anſwered before proceſs 
iſſued. 21 Jac. 1.c. 25. Grants of felons how 
to be inrolled. 4&5 . & M. c. 22. . 1. The 
crown reſtrained from granting lands, except for 31 years, 
&c. 1 1 * I. c. 7. ſe, 5. Forfeited eſtates ex- 
ed. 1 Ann. /t. 1. c. 7. ſeat. 8. . 
he King cannot grant a thing intruſted to him in re- 
ſpect of his ſovereignty: As the lapſe of a church, before or 
after it becomes void. 2 Roll. 187. l. 3a, 35. Nor, pur- 
veyance, butlerage, priſage, &c. 2 Noll. 187. J. 35. 
Nor the power to make a diſpenſation of a ſtatute. 
O. 36. b. So he cannot grant the lands, or goods of 
a recuſant convict, before the commiſſion returned. 2 
Roll. 184. J. 20. Nor, the lands or goods of one attaint- 
ed of treaſon, before his attainder. Per 6 7. 5. cont. 
ws 108. a. Tho' the treaſon was committed at the time 
the grant, and the forfeiture has relation to the offence. 
. Dy. 108. 3 
So the King cannot grant the proſecution, or execu- 
tion of any penal ſtatute to another; for it is intruſted 
with him as the head of the publick-weal. R. 7 Co. 
37. a. Nor, the penalty or benefit of a penal ſtatute, 
before it be recovered. 7. Co. 36. b. 37. 4. Nor, any 
fine or forfeiture of a particular perſon, before he be con- 
victed. Declared by the Stat. 1 W & M. 2. that ſuch 
grant or promiſe is illegal and void. 
GRANTZ, Is uſed for grandees, in the Parl. Roll 6 
Ed. 3. u. 5, 6.—Et les ditz Countz, Barons, & autre Grantz, 
&c 


GRASS-HEARTH, The graſing or turning up the 
earth with a plough ; whence the cuſtomary ſervice for 
the inferior tenants of the manor of Amer/den in Oxford- 
ſhire, to bring their plo and do one day's work for 
their lord, was called gra/5-hearth or graſi- burt And we 


ſtill ay the ſkin is gra/ed or lightly hurt, and a bullet graſes 


on any place, when it gently turns up the ſurface of what 
it ſtrikes upon, Paroch. Antig. 496, 497. 

GRAVA, A little wood or grove : — Unam Carucatam 
terre cum gravis & paſturis eidem pertinen, Mon. Ang. 
Tom. * 198. Co. Lit. 4. 

GRAVARE & GRAVATIO, An accuſation or im- 
peachment. Leg. Etheld. 7 19. 

GRAVE. The names of places ending with grave come 
from the Sax. graf, a wood, thicket, den or cave. 

GRAVERS, Of ſeals and ſtones ſhall give to every 
one their weight of ſilver and gold, on pain of impriſon- 
ment. Stat, 7 Ed. 3. cap. 7. 

GRAZ IER, (Pecuarius) A breeder, or keeper of cattle, 
mentioned in the Statute 25 Hen. 8. See Cattle, 

GREAT MEN, Are ſometimes underſtood of the. 
Temporal Lords in the higher houſe of Parliament, as by 
Stat, 43 Ed. 3. cap. 2. and ſometimes of the members of 
the Houſe of Commons, as by 2 R. 2. 

GREAT SEAL OF ENGLAND, See Keeper of the 
Great Seal, and Treaſon. 

GREE, (Fr, Gre, i. e. Good liking or allowance) In our 
law ſignifies ſatisfaction, as to make gree to the parties, 
is to agree with, and ſatisfy them for an offence done. And 
where it is ſaid in our ſtatutes, that judgment ſhall be put 
in ſuſpence till gree is made to the King of his debt; it is 
OY ion. 1 R. 2. cap. 15. 25 Ed. 3. cap. 


in the ſame ſentence with the grant, will 
make it void : Though if it be mentioned in another 
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GREEN CLOTH, Of the King's Hinſbold, ſo termed 
from the green cloth on the table, is a court of juſtice com- 
poſed of the Lord Steward, Treaſurer of the Houſhold, 
Comptroller, and other officers, to which is committed 
the government and overſight of the King's court, and the 
keeping of the peace within the verge, &c. See Gun 
mg- houſe. | 

GREENHEW or GREEN-HUE, Is all one with vert 
in foreſts, &c. Manwoad, Par. 2. cap. 6. num. g. 

GREENLAND COMPANY. A joint ſtock of 40,000!/. 
was by ſtatute to be raiſed by ſubſcribers, who were incor- 
porated : And the company to uſe the trade of catching 
whales, &c. in, to and fromm Greenland, and the Greenland 
ſeas ; they may make by-laws for government, and of per- 
ſons employed in their ſhips, &c. Stat. 4 & 5 U . 
cap. 1). But any perſons who will adventure to Green- 
land for whale-fiſhing, ſhall have all er 2 granted to 
the Greenland Company, by 1 Ann. cap. 16. Any ſub- 
jects may import whale-fins, oil, &c: of fiſh caught in 
the Greenland ſeas, without paying any cuſtoms, &c. 
Stat. 10 Geo. 1. cap. 16. Ahd ſhips employed in the 
Greenland fiſhery are to be of ſuch burden, provided with 
boats. ſo many men, fiſhing · lines, harping irons, &c. 
and be licenſed to proceed; and on their return ſhall be 
paid 205. per tun bounty for whale fins, &c. imported. 
6 Geo. 2. cap. 33. A further bounty, or allowance of 10s. 
a tun, is granted to this company, to be paid by the com- 
miſſioners of the cuſtoms, during war; and the ſea- 
men ſhall not be impreſſed from that ſervice; by 13 Geo. 
2. cap. 28. 

A ſecond bounty of 20s. per tun given. 22 Geo. 2: 
c. 45. 28 Geo. 2. c. 20. No larget bounty than 400 tuns. 
28 Geo. 2. c. 20. ſect. 6. Every ſhip employed in the 
fiſhery to have one apprentice for every 50, tuns burden. 
28 Geo. 2. c. 20. ſecl. 5, Bounty may be inſured. 28 
Geo. 2.c. 20. /efl. 12. 

GREEN-SILVER. There is an ancient cuſtom within 
the manor of Writiel in the county of Efſex, that every te- 
nant whoſe fore-door opens to Greenbury, ſhall pay a half- 
pony — to the lord, by the name of green-filver. 

GREEN WAX. Is where eſtreats are delivered to the 
ſneriffs out of the Excbequer, under the ſeal of that court, 
made in green wax, to be levied in the ſeveral counties: 
this word is mentioned in the fature 43 Ed. 3. cap. g. 


and 7 H. 4. cap. 3. 

GREENWICH HOSPITAL: A duty is laid on all 
foreign-built ſhips for the relief of decayed ſeamen in 
Greenwich Hoſpital, &c. by Stat. 1. Jac. 2. cap. 18. And 
every ſeaman ſhall allow out of his wages 6 d. a month, 
for the better ſupport of the ſaid 9 : for which duty 
receivers are appointed, who may depute officers of the 


| cuſtoms, &ec, to collect the ſame, and examine on oath 


maſters of ſhips, &c. 8 g M. 3. c. 23. Cc. 10 Ann. 
2 Geo. 2. cap. 7. Fd 

Proviſions for ſecuring the payment of the 6 4. per 
month from privateers. 18 Geo. 2. c. 31. Regulations 
for ſecuring prize-money belonging to the hoſpital. 20 
Geo. 2. c. 24. Penalties on penſioners or ſervants pawn- 
ing clothes or imbezzling ſtores. 20 Geo. 2. c. 24. ſea. 
16, 17. 

The governors empowered to grant out penſions to 
decrepit ſeamen. 3 Geo. 3. c. 16. See Navy and Mariner. 

GREVE, (Sax. Gerefa) A word of power and authority, 
ſignifying as much as comes or vicecomes; and hence come 
our /brieve, portreve, &c. which by the Saxons were written 
Serregerefa, porigerefa. Lambert in his expoſition of Saxon 
words, verbo præfectus, makes it the ſame with reve. See 
Hoveden Part. poſter. Annal. fol. 346. 

GRILS, A kind of ſmall fiſh. Stat. 22 Ed. 4. 


GRITH, Is a Saxon word, ſignifying peace, Terms de 


_ GRITHBRECHE, (Sax, Grythbryce, i, e. Pacis frac- 
110) Breach of the peace.— in caufis Regis Grithbreche 100 
Sol. emendabit. „Hen. 1. cap. 36. 

GRITHSTOLE, (Sax. Sedes Pacis) A place of ſanctu- 
ary. See Fridftol. 

GROCERS, Were formerly thoſe who ingroſſed mer- 
chandiſe. Stat. 3) Ed. 3. c. 5. It is now a particular and 
well known trade; and the cuſtom duties for grocery wares 

| and 
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and drugs, are particularly aſcertained, by the ſtatute 2 
HF. & M. Sell. 2. c. 4. | | 
Raiſins imported to pay but five pounds, and currans 
fifty ſhillings for every hundred pounds value. 4& 5 
M. & M. c. 5. 100. Currans imported in Englyb or 
Venetian ſhipping, how exempt from paying of the ſub- 
ſidy granted by 3 & 4 Ann. c. 5. /ef. 1. 4 Ann. c. 6. 
fea. g. 8 Ann. c. 13. ect. 21. Every hundred weight 


of raiſius imported pays five ſhillings. 8 Ann. c. 7. 
ſecl. 6. Importers of raiſins what time to have for pay- | 


ment of duties, and what allowance for prompt payment. 
8 Ann. c. 7. ſecl. 12. Landing raiſins without entry, or 


unſhipping with a deſign to land them before payment of | 
—— 5 8 Ann. c. 7. ſect. 14, 17. Du- 


duties, what to forfeit. 
ties in what caſes to. be repaid on exportation. 8 Ann. c. 
. ſe. 15. And how to be levied. 8 Ann. c. J. ſect. 16. 
ide Aromatarius. 
GRONNA, A deep pit, or bituminous place, where 
turfs are dug to burn. Hoved. 438. Mon. Ang. Tom. 1. 


+ ne | 7 
: GROOM, Is the name of a 3 in ſome 1 
ce. 33 Hen. 8. cap. 10. and is generally applied to ſer- 
— — ſtables: But it PEA YM el extend- 


ing to'Groom of the Chamber; Groom of the Stole, &c. which 


laſt is a great officer of the King's houſhold, whoſe precinct 
is properly the King's Bed Chamber, where the Lord 
Chamberlain hath nothing to do; and #ole ſignifies a robe 
of honour. Lex..Conflitut. p. 182. Vide Garcio. 

GROOM-POR TER, An officer or ſuperintendant over 
the royal gaming- tables; and in Latin is writ Aulæ . Regie 
janitor Primarius. . | 

GROSS, (Groſſus) In groſs, abſolute, intire, not depend- 
ing on another; as anciently a villein in groſs was ſuch a 
ſervile-perſon as was not appendant or annexed to the lord 
or manor, and to go along with the tenure as appurtenant 
to it; but was like the other perſonal goods and chattels 
of his lord, at his lord's pleaſure and diſpoſal : ſo alſo 
aduouſon in groſs differs from advowſon appendant, being 


diſtinct from the manor. Co. Lit. 120. See Black. Com. 


2 Y. 265 


GROSSE BOIS, (Fr. Gros bois, i. e. great wood) Signi- 
fies ſuch oOd as by the Common law or cuſtom is reput- 


ed timber. 2 Inſt. 642. 

GROSS, (COMMON IN, or Common at large,) is ſuch 
as is neither appendant, nor appurtenant, to land, but is an- 
nexed to a man's perſon; being granted to him and his 

/ heirs by deed: or it may be claimed by preſcriptive right, 
as by parſon of a church, or the like corporation ſole. 
This is a ſeparate inheritance, entirely diſtinct from any 
landed property. Black. Com. 2 L. 34. | 

| GROSS-WEIGHT, The whole weight of goods or 
merchandiſe, duſt and droſs mixed with them, and of the 
cheſt, bag, &c. out of which zare and tret are allowed. 

Merchant's Dit. 


ROT, (Fr.) A den, cave or hollow place in the 


ground ; alſo a ſhady woody place, with ſprings of water. 
L. Fr. Dit. ; | 
GROUNDAGE, A cuſtom or tribute paid for the 


ſtanding of a ſhip in a port. 


on any heaths, moors or other waſtes, between the 2d of 
February and 24th of June, by Stat. 4 & 5 M. M.c. 23. 


GROWME, An engine to ſtretch woollen cloth after it f 
85 N | into cuſtody their lands, &c. And by this ſtatute the 1# 
GROW TH-HALFPENNY, Is a rate fo called and 


is woven; mentioned 43 Ed. 


paid in ſome places for the /ithe of every fat beaſt, ox, or 
other unfruitful cattle. -Clayton's Rep. ga. 


GRUARII, (From the Fr. Gruyer) Signifies the prin- 


cipal officers of the foreſt in general. 

GUARD, (Fr. Garde, Lat. Cuſtadia) A cuſtody or care 
of defence. And . ſometimes it is uſed for thoſe that at- 
tend upon the ſafety of the Prince, called the hfe guard, &c. 


ſometimes ſuch as have the education and guardianſbip | 


of infants ; ſometimes for a writ touching wardſbip, as 


droit de gard, ejectione de gard, and raviſhment de gard. 


F. N. B. 1 39. | 

— GUARDIAN, (Fr. Gardein, Lat. Cuſios, Guardianus) 
Signifies him who hath the charge or cuſtody of any perſon 
or things ; but commonly he who hath the cuſtody and 
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education of ſuch perſons as are not of ſufficient diſerer;,, 
to guide themſelves and their own affairs, as children and 
ideots, (uſually the former) being as largely extended in 
the Common law as tutor and curator among the civilag 
Blount. 4 | how. a Fg, | n 
Under this head we may conſider, iy 
I. The feveral kinds of guardians, and how they or . 
1 e be ede and f the 21 ; 
. uardian, and of the guardians interes ; 
the . Zane of the ah and that. OE 60 
lawfully do, fo as to bind the infant. "9 
III. Of the infant's remedy againſt the guardian, aud of 
obliging him to account, &cc. 3 


I. Of the ſeveral kinds of guardians, and how they y, 
; appornted. 75 

A guardiun is either Igitimus, teftamentarius, duy; as 
cuſtumarius : he that is a legitimate or lawful guardian i 


|. fo ure communi, or jure naturali; the firſt as guardian i 


chrualry, in fact, or in right; the other de jure natural 
as father or mother: A tetamentary guardian was by the 
Common law; for the body of the minor was to remain 
with him who was appointed, till the age of fourteen. 
and as for his goods it might be longer, or as long as the 
teſtator appointed, but as to this matter there are ſereral 
ſtatutes : Guardianus datus was by the father in his life 
time, or by the Lord Chancellor after the death of the ſa- 
ther; and where there is a guardianſbip by the Common 
law, the lord Chancellor can order and intermeddle; but 
where by ſtatute, he cannot remove either the child, or the 
guardian : Guardianſbip by cuſtom, is of orphans by the 
cuſtom of London, and other cities and boroughs ; and in 
copyhold manors, by the cuſtom it may belong to the 
lord of the manor to be guardian himſelf, or to appoint 
one. 3 Salk. Rep. 176, 177. The guardianſbips by the 
Common law, are guardians in chrualry ; (taken away 
by ſtatute) guardians by nature, ſuch as the father 
mother ; guardians in ſocage, who are the next of blood, 
to whom the inheritance cannot deſcend, if the father does 
not order it otherwiſe ; and guardian becauſe of nurture, 
when the father by will appoints one to. be guardian of his 
child. 1 Inft. 18. 2 HN. 305. 3 Rep. 37. 
The firſt ſtatute, that gave the father a pouer 
of appointing, was the 4 & 5 V. & M. c. b. 
which provides under ſevere penalties, ſuch as fine and 


impriſonment for years, That nobody ſhall take aua 


any maid or woman child unmarried, being within the 
age of ſixteen years, out of or from the poſſeſſion, cul- 


| tody or governance, and againſt the will of the father of 


ſuch maid or woman child, or -of ſuch perſon or perſons 
to whom the father of ſuch maid or woman child by tus 
laſt will and teſtament, or by any other act in his life- 
time, hath or ſhall appoint, aſſign, bequeath, give or 
grant the order, keeping, education and governance 0 
ſuch maid or woman child.” 1 Sid. 362. 
| Guardianſhip by flatute, is by the 12 Car. 2. cap. 24. 
by which it is enacted, © That a father by deed in his ift. 


time, or by will, may diſpoſe of the cuſtody of his child 
GROUSE, Are the red and black heath game, for pre- 
ſerving of which, no heath, furze or fern ſhall be burnt. 


under twenty-one years of age, and not married at the 
time of his death, and whether then born, or in Wi 
/a mere, during the minority to any perſons, not Pop 

recuſants; who may maintain action of treſpaſs, &c. 
againſt unlawful takers away of ſuch children, and take 


ther may apoint a guardian to his heir, for any time t 
he is twenty-one years old ; and ſuch guardian ſhall have 


— — 


the like remedy for his ward, as the guardian in ſocage hu 
at Common law. 2 Nelf. Abr. 91 1. But if the fa 
appoint no guardian to his child, the ordinary or ſpir1 
court may appoint one for the perſonal eſtate until the 387 
of fourteen : And as to his lands, there ſhall be 23% 
dian in ſocage, &c. as heretofore. 2 Lev. 262- 3 
If a biſhop appoints a guardian of goods and "a 
it will be void; for it may be only for goods and chattes- 
and guardianſbip is a thing iſable by the yr a 
courts, where a deviſe is made of it, which 9 
judge whether the deviſe be purſuant to the af * 
Vent. 207. A copyhold tenant is not within wp * 
12 Car. 2. c. 24. to diſpoſe of the cuſtody of his chile 
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fax it belongs to the lord or others, according to the 


cuſtom of the manor : But the lord of a manor hath no 


wer by the common law, without ſome particular cuſſ- 
dom, to grant the guardianſhip of an infant copyholder. 
Lev. 395. Lutw. 1190. Guardianſbips are not only 
4 the Common law, by Statute law, and by particular 
cuſtom ; but are alſo diſtinguiſhed into guardian in ſocage, 
guardian appointed by the father, and guardian aſſigned 
by the court. 1 Lill. Abr. 655. Anda father or mother, 
without aſſignment, are e of women, children, 
Ge. Stat. 4 & 5 P. & M. cap. 8. A female infant 
may be brought into court, and aſked whether ſhe be 
willing to ſtay with her guardian. ö 
The huſband of a woman under age cannot diſavow a 
dian made by the court for his wife. 1 Cent. 185. 
An infant, tis ſaid, cannot revoke the authority of the 
uardian : but the court may diſcharge one guardian, and 
aſſign another at their diſcretion ; and the juſtices of Mf 
prius, &c. may aſſign a new guardian. Palm. 2 52. Style 
456. Noy 49. 1 Danv. Abr. 604. The court will aſſign 
a guardian tO an infant to ſue, or defend actions, if the in- 
fant comes into court and deſires it: or a judge at his 
chambers, at the deſire of the infant, may aſſign a perſon 
named by him to be his guardian; but this laſt is no re- 
cord until entered and filed by the clerk of the rules; the 


heir muſt be in perſon in court, for the appointment of a 


1 Lill. 656. 2 Leon. 


guardian for his appearance. 
238. 


II. lo may be guardian, and of the guardian s interef 
in the body and lands of the ward, and what he may 
lawfully do, ſo as to bind the infant. 

Where land deſcends of the part of the father, there the 
next of kin on the part of the mother ſhall have the guar- 
dianſhip ; and fo on the other fide, and not ſuch a kinſ- 
man as may have any benefit by his death. 1 Co. 825. 


Moor, cap. 812. The eldeſt fon of the half blood ſhall be | 


guardian in ſocage, to a ſon by a ſecond venter ; and the 
guardianſhip in ſocage continues till the minor attains 
the age of fourteen years, and then he may chuſe 
his guardian before a judge, at his chambers, or in court, 
or ig the Chancery: alſo after the minor is come to the 
age of fourteen, 5 may ſue his guardian in ſocage to ac- 
count as bailiff, &c. Cro. Jac. 219. Though a father 
is guardian by nature, yet a man may be guardian toan 
infant againſt his father, for prevention of waſte; which 
is n of guardianſhip. Hard. 96. | 

If a woman hath iſſue a ſon by a former huſband, and 
marries a ſecond huſband, ſeiſed of ſocage lands, by 
whom ſhe has iſſue another ſon, ad the huſband and 
wife die, leaving the ſaid ſon under fourteen, his brother 
of the half blood ſhall be guardian in ſocage, as next ot 
kin, to whom the inheritance can't deſcend. Go. Elia 
825. 2 And. 171. Moor 635. 2 Jon. 17. 

An infant, ideot, lunatick, uon compos, one blind and 
dumb, deaf and dumb, or * removed, can't be guar- 


dian in ſocage. Co. Lit. 88. 


It is clearly agreed, That the King as pater patriæ, 
is univerſal guardian of all infants, ideots and lunaticks, 
who can't take care of themſelves; and as this caſe can't 
be exerciſed otherwiſe than by appointing them proper 
curators or committees; it ſeems alſo agreed, that the 
King may, as he has done, delegate the authority to 
his Chancellor; therefore at this day, the court of 
Chancery is the only proper court, which hath juriſdiction 
in appointing and removing guardians, and in preventing 
them and others from abuſing their perſons or eſlates. 
1 Inſt. 14. 4 G. 126. Beverley 

. . 

And as the court of Chancery is now inveſted with 
this authority, hence in every day's practice we find that 
court determining, as to the right of guardianſhip, who is 
the next of kin, and who the moſt proper guardian; as 
allo orders are made by that court on petition, or motion, 
for the proviſion of infants during any diſpute herein; as 
likewiſe guardians removed or compelled to give ſecurity ; 
they and others puniſhed for abuſes committed on infants, 
and effectual care taken to prevent any abuſes intended 
them in their perſons or eſtates; all ſuch wrongs and 
injuries being reckoned a contempt of that court, that 


e, and in Staundf. 
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hath by an eſtabliſhed juriſdiction the protection of all 
perſons under natural dilabilities. 2 Mod. 177. 

Guardian in ſocage ſhall make no waſte, nor ſale of the 
inheritance, but keep it ſafely for the heir: and where 
there hath been ſome doubt of the ſufficiency of a guar- 
dian in ſocage, the Chancery hath obliged him to give 
ſecurity. 2 Med. 177. Alſo a guardian may be ordered 
to enter into ſecurity by recogniſance, not to ſuffer a fe- 
male infant to marry whilſt in his cuſtody ; and to permit 
other relations to viſit her, &c. 2 Lev. 128. And the 
court of Chancery will make ſuch guardian give ſecurity 
not to marry the infant without the court is firſt acquainted 
with it. 2 Chan. Rep. 235. Before the act of 12 Car. 2. 
c. 24. Tenant in ſocage might have diſpoſed of his land, 
in truſt for the benefit of the heir; but it is faid he could 
not deviſe or diſpoſe of the guardianſhip or cuſtody of the 
heir from the next of kin to whom the land could not de- 
ſcend, becauſe the law gave the guardianſhip to ſuch next 
of kin. Aelw. 186, But now tenant in ſocage may no- 
minate whom he pleaſes to have the cuſtody of the heir, 
and the land ſhall follow the guardianſhip, as an incident 
given by law to attend the cuſtody ; and ſuch ſpecial 
guardian cannot aſſign the cuſtody by any act, the truſt 
being perſonal ; nor ſhall it go to the executor or admi- 
niſtrator of the guardian, but determines by his death: 
LVaugh. 180. Dyer 189. 

As the law hath inveſted guardians not with a bare 
authority only, but alſo with an -intereſt till the guar- 
dianſhip ceaſes z fo it hath provided-ſeveral remedies for 
guardians againſt thoſe who violate that intereſt. ; there- 
fore at Common law there were remedies both droi- 
tural and poſleſſory, to recover the g uardianſbip. 2 Inſt. 
90. 9 Co. 72. 

A guardianſhip of a minor is an intereſt in the body and 
lands, &c. of one within age. Guardians to infants, 
appointed by the court to da may acknowledge ſatis- 
faction upon the record, for a debt recovered at law for 
the infant. Trin. 23 Car. B. R. A guardian in ſocage 
may keep courts, in the infant's manors, in his own name, 
grant copies, &c. He is dominus 'pro tempore, and hath 
an intereſt in the lands, Cro. Fac. gi. Such guardian 
may let the land for years, and avow in his own name 
and right; and his leſſee for years may maintain eject- 
ment: but he cannot preſent to an adrowſon, for which 
he may not lawfully account; and the infant muſt preſent 
of whatſoever age. Co. yu: 8, 99. Though it is 
laid, if the infant be within the age of diſcretion, his 
guardian may preſent. 8 E. 2. 10. A guardian for nur- 
ture of the minor, appointed by will, hath power to make 
leaſes at will only. Co. Elia. 678, 724. Guardians are 
to take the profits of the minor's lands, &c. to the uſe of 
the minor, and account for the ſame: they ought to ſell 
all moveables in a reaſonable time, and turn them into 
land or money, except the minor is near of age, and may 
want ſuch goods himſelf : and they ſhall pay intereſt for 
money in their hands, which might have been put out at 


intereft; in which caſe it ſhall be preſumed the guardians 


made ule of it themſelves. - 3 Salk. 177. 


III. Of the infant's remedy. againſt the guardian, and of 

obliging him to account, &c. | 

At Common law, both a prohibition of waſte, and an 
action of waſte, lay againſt a guardian in chivalry and a 
guardian in ſocage, for a voluntary, but not for permiſſive 
waſte, or waſte done by a ſtranger. 2 I. 305. By the 
Common law, guardians in ſocage are accountable to the 
infant, either when he comes to the age of fourteen years, 
or at any time after, as he thinks fit. Co. Lit. $7. 
But the guardian, on his aceount, ſhall have allowance 
of all reaſonable expences ; and if he is robbed of the 
rents and profits 4 the land without his default or neg- 
ligence, he ſhall be diſcharged thereof upon his account; 
for he is in the nature of a bailiff or ſervant to the in- 
fant, and undertakes no otherwiſe than for his diligence 
and fidelity. Co. Lit. 8g. a. 

If a guardian takes a bond for the arrears of rent, he 
thereby makes it his own debt, and ſhall be charged with 
it. 2 Chan. Rep. 975. Wall and Buckley. If a man during 
a perſon's infancy receives the profits of an infant's eſtate, 
and continues to do fo for ſeveral years after the infant 

FT comes 
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comes of age, before any entry is made on him ; yet he 
ſhall account for the profits throughout, and not during 
the infancy only. Abr. Eg. 280. Yallp and Hulworthy. 


A receiver to the guardian of an infant, who has had his | 


account allowed him by the guardian, ſhall not be obliged 
to account over again to the infant when he comes of age. 
Preced. Chan. 535. | : 

A guardian ſhall anſwer for what is loſt by his fraud, 
negligence or omiſſion ; but not for any caſual events, 
as where the thing had been well but for ſuch an accident, 
Litt. 123. On accounting of guardians, they ſhall have 
allowance of coſts and expences ; and if they are robbed, 
&c. without any default or negligence, they ſhall be dil- 
charged thereof. 1 Inſt. 89. In guardianſbips of great 
eſtates, the guardians generally paſs their accounts yearly 
in the Chancery, for their better juſtification when the 
minor calls them to a general account at his full age. 
By ſtatute, guardians are to retain the land till the heir 
comes of age, and then reſtore the ſame as fully ſtocked, 
&c. as received. 9 H. 3. cap. 3. They ſhall ſuſtain 
the land, without deſtruction of any thing. 3 Ed. I. cap. 
21. And perſons, who as guardians hold over, without 
the conſent of the perſon next intitled, ſhall be adjudged 
treipaſſers, and be accountable for profits, Sc. Stat. 6 
Ann. cap. 18. Action of account may be brought againſt 
the executors or adminiſtrators of a guardian, &c. Stat. 
4 Ann. c. 16. 


An election of a guardian by a minor. 


K NOW all men by theſe preſents, That J A. B. ſon 


and heir of, &c. deccaſed being now about the age 
of erghteen years, have elecled, and choſen, and by theſe pre- 
ſents as elect and chuſe C. D. of, &c. to be guardian of my 
perſon and eftate, until I ſhall attain the age of twenty-one 
years, and I do promiſe to be ruled and governed by him 
in all things touching my welfare; and I do bereby authoriſe 
and impower the ſaid C. D. to enter upon and take pnſſeſſion 
of all and every my meſſuages, lands, tenements, hereditaments 
and premiſſes whatſoever, ſituate, lying and being in, &c. in 
the county of, &c. or elſewhere, whereunto I have or may have 
right or title, and to let and ſet the ſame, and receive 
and take the rents, iſſues and profits thereof, for my uſe and 
benefit, during the term aforeſaid ; giving and hereby grant- 
ing unto the ſaid C. D. my full power in the ſaid premiſſes; 
and whatſoever he ſhall lawfully do or cauſe to be done in the 
premiſſes, by virtue hereof, 1 do hereby promiſe to ratify and 
confirm. In witneſs, &c. 


GUARDIAN DE L'ESTEMARY, ls the guardian or 
warden cf the Stannaries, or mines in the county of Corn- 
wall, &c, 17 Car. 1. cap. 15. 

GUARDIANS DE L'EGLIS, Church-wardens, who 
are officers choſen in every pariſh to have the care and 
cuſtody of the church goods; and they may have an acti- 


on for juch goods, and have divers powers for the benefit | 


of the church. Sat. 43 Eliz. cap. 2. 

GUARDIANS OF THE PEACE, Are thoſe that 
have the keeping of the peace; wardens or conſervators 
thereof. Lamb. Eiren. lib. 1. cap. 3. | 

GUARDIAN OF THE CINQUE PORTS, Is a ma- 
giſtrate that hath the juriſdiction of the ports or havens, 
which are commonly called the Cinque Ports, who has there 
all the authority and juriſdiction the Admiral of England 
has in places not exempt : and Camden believes this War- 
den of the Cinque Ports was firſt erected among us in imi- 
tation of the Roman policy, to ſtrengthen the ſea-coaſts 
againſt enemies, &c. Camb. Br. 238. 

GUARDIAN OF THE SPIRITUALTIES. The 
perſon to whom the ſpiritual j uriſdiction of any dioceſe is 
committed, during the vacancy of the ſee, is called by this 
name. 25 H. 8. cap. 21. The archbiſhop is guardian of the 
ſpiritualttes on the vacancy of any /ee within his province; 
but when the archiepi/copal ſee is vacant, the dean and chap- 
ter of the archbiſhop's dioceſe are guardians of the ſpiritual- 
lies, vix. the ſpiritual juriſdiction of his province and dioceſe 
is committed to them. 2 Roll. Abr. 223. The guar- 
dian of the ſpiritualties it is ſaid may be either guardian in 


lau, jure magiftratus, as the archbiſhop is of any dioceſe | 


& Uh 
in his province; or guardian by delegation, being he wi... 
the archliſbop or vicar general doth for the 4 a __ 


13 Eliz. cap. 12. And the guardian of the 72 
hath all manner of eccleſiaſtical juiiſdiction of the courts, 
power of granting licences and diſpenſations, probate qt 
wills, &c. during the vacancy, and of admitting ang jng.. 
tuting clerks preſented ; but ſuch guardians cannot, as ſuch 
conſecrate or ordain, or preſent to any benefices. Vd, 
Infl. 25, 27. 

GUEST, (Sax. Get. Fr. Gift, a ſtage of reſt in a Journey) 
A lodger or ſtranger in an inn, &c. A gueſt, who hath, 
piece of plate ſet before him in an inn, may be guilty of 
felony in fraudulently taking away the fame. 1 Hy, 
P. C. go. And a gueſt having taken off the ſheets from 
bed, with intent to ſteal them, carried them into another 
room, and was apprehended before he could get away ; 
this was adjudged larceny. Bid. 92. Action lies againk 
an innkeeper, refuſing a gueſt lodging, &c. See Im. 

GUIDAGE, (Guidagium) Is an old legal word, ſignify. 
ing that which is given for ſafe conduct through a ſtrange 
land, or unknown country. E guidagium guid dalur 
alicui, ut tuto conducatur per terram alterius. Conſuetud 
Burgund. p. 119. 2 Inſt. 526. 

GUILD, (from the Sax. Guildan, to pay) Signifies a fra. 
ternity or company, becauſe every one was grldare, i, e, to 
pay ſomething toward the charge and ſupport of the com. 
pany. The original of theſe guilds and fraternities is (aid 
to be from the old Saxon law, by which neighbours entered 
into an aſſociation, and became bound for each other, to 
bring forth him who committed any crime, or make ſati(- 
faction to the party injured, for which purpoſe they raited 
a ſum of money among themſelves, and put into a common 
ſtock, whereout a pecuniary compenſation was made accord- 
ing to the quality of the oftence committed. From hence 
came our fraternities and guilds; and they were in uſein 
this kingdom long before any formal licences were grant- 
ed for them: though at this day they are a company com- 
bined together, with orders and laws made by themſelves, 
by the prince's licence. 

Camd. Guildam Mercatoriam, or the Merchant's Guild, 
is a liberty or privilege granted to merchants, whereby 
they are enabled to hold certain pleas of land, &c. within 
their own precinct. 27 Ed. 3. 15 R. 2. And Guild 
halls are the halls of thole ſocieties, where they meet and 
make laws, &c. for their better government, King 
Ed. 3. in the 14th year of his reign, granted licence to 
the men of Coventry to erect a Merchant's Guild, and allo 
a fraternity of brethren and ſiſters, with a maſter or war- 
den, and that they might make chantries, beſtow alms, 
do other works of piety, and conſtitute ordinances touch. 
ing the ſame, &c. And King Hen. 4. in the gth yearof 
his reign, gave licence to found a Guild of the Ha- O 
at Stratford upon Avon. Antiq. Werwickſh. 119, 522. 
Guild, or Gild, is alſo uſed for a tribute, or tax, an 
amercement, Sc. 27 Ed. 3. 11 H. 6. 15 Cu. 2. 
See Grlda Mercatoria. 

GUILD-HALL, Or the chief hall of the city of Lond, 
for the meeting of the Lord Mayor and Commonalty of 
the city, making laws and ordinances, holding of courts, 
£9c.—Gildarum nomine continentur nn ſolum minores frater- 
nitates, ſed ipſæ etiam civitatum communitates. Spelm. |t 
alſo ſignifies the chief hall of other cities and corporate 
towns. 
GUILDHALDA TEUTONICORUM. The hw 
nity of Eafterling merchants in London, called the Hul 
yard. 22 Hen. 8. cap. 8. b 

GUILD-RENTS, Are rents payable to the crown, 9 


any guild or fraternity ; or ſuch rents as formerly belong 
to religious Guilds, and came to the crown at the gene 


diſſolution of monaſteries, being ordered to be fold b) the 


Stat. 22 Car. 2. cap 6. 


GUILDER, Foreign coin: the German guilder is 3 1 


8 d. and the golden one in ſome parts of Germany 75 fad 


In Prrtugal it paſſes for 5 5. but the Poland and 5 
gelder is but 2 s. In Holland merchants keep their accvi 
in guilders, &c. 48 Y 
GULE OF AUGUST, (Gula Augu/ti, alias Gul K — 
guft) Is the day of St. Peter ad Vincula, which is an - 
on the 1/f of Auguft, and called the Gule of Auguſt, from 


Lat, Gula a throat, for this reaſon, (as 8 — 


” DJ > > 05 ©. QA cc „ -w © =» oO or ws woe 


* __ 


£m O0 K% a * >” © = 


G UN 
Iuirinus, A tribune, having a daughter that had a diſeaſe 
in her throat, went to — Alexander, (the ſixth from St. | 
Peter,) and deſired of him to ſee the chains that St. Peter 
was chained with under Nero, which requeſt being grant- 
ed, ſhe the ſaid daughter kiſſing the chains, was cured 
of her diſeaſe ; whereupon the Pope inſtituted this feaſt 
in honour of St. Peter ; and, as before, this day was 
termed only the calends of Auguft, it was on this occaſion 
called indifferently either St. Peter's Day ad Vincula, from 
what wrought the miracle, or the Gule of Auguft, from 
that part of the virgin whereon it was wrought. Duran's 
Rationale Divinorum, lib. 7. cap. 19. It is mentioned 
F. M. B. 62. Hud. 316. Stat. Weſfim. 2. cap. 30. 
Ed. 3. 
" GUNS. None may ſhoot in, or keep in his houſe any 
gun, hand-gun, &c. who hath not lands to the value of 
100 J. a year, on pain of 10/. Nor ſhall any perſon ſhoot 
in ſuch guns, under the length of one yard, or three quar- 
ters of a yard, under the like penalty: if any do fo, one 
that hath 100 /. per ann. land, may ſeize the guns unlaw- 
fully kept and uſed ; but then he muſt break them within 
20 days, or ſhall forfeit 40 5. In foreſts, parks and chaſes, 
thoſe who have power from the King to take away guns, 
may retain the ſame. Stat. 33 8. cap. 6. 

GUNPOWDER. It is lawful for all perſons, as well 
ſtrangers as natural-born ſubjects, to import any quanti- 
ties of gunpowder, or ſalt- petre, brimſtone, and other ma- 
terials for the making thereof, and to make and ſell gun- 
powder, Ic. Stat. 16 Car. 1. cap. 21, But no perſon ſhall 
keep more than 600 Ib. weight of gunpowder, in any pla- 
ces in the cities of London and Meſiminſter, or the ſuburbs, 
&c. And perſons keeping more, not removing it on or- 
der of juſtices of peace, ſhall forfeit 20 s. for every hun- 
dred weight: gunpowder is to be carried in covered carri- 
ages, the barrels cloſe jointed, or in caſes, bags of leather, 
&c. 5 Geo. 1 cap. 27. 

By a ſubſequent act, it is 
keep in London, &c. above 200 lb. weight of gunpowder at 
one time, beyond the ſpace of twenty-four hours, which 
incurs a forfeiture of the powder, or the value ;.and two 
juſtices may cauſe ſearches to be made, and the fame to 
be ſeiſed and removed, &c. Perſons obſtructing the 
ſearch, incur the penalty of 5 J. Alſo none ſhall uſe iron 
or ſteel hammers, where gunpowder is, on pain of 20 5. 
11 Geo. 1. cap. 23. Perſons who are no dealers therein 
are not to keep above 50 lb. of gunpowder in London and 
Weſtminſter, or if they deal in it, not more than 200 
weight longer than twenty-four hours, though under dif- 
ferent roofs ; or on the Thames, except in ſhips paſſing or 
detained, on pain of forfeiting all ſuch gunpowder, &c. 

A juſtice of peace may iſſue his warrant to ſearch for 
dangerous quantities of powder, and break open any 
place, if there be occaſion, to ſeize the ſame ; which may 


termined in one of the courts, whether it be forfeited, &c. 
And if any perſons permit others to have gunpowder in 
places not belonging to the owners, they ſhall forfeit 1 5. 
for .every pound. Stat. 15 Geo. 2. cap. 32. No gun- 
powder ſhall be put on board ſhips, above Blackwall in 
the river Thames, under g J. penalty for every 50 bh. 
weight, &c. by 5 Geo. 2. cap. 20. By the Stat. 22 
Geo. 2. cap. 38. No perſon ſhall keep gunpowder for 
more than twenty-four hours, at one time, in greater 
quantities than 400 weight, in any houſe, &c. in or 
within 100 yards of an city, the ſuburbs thereof, or any 
market town ; or within two miles of any of the King's 
palaces, or one mile of any of his magazines for powder, 
— than goo weight, in any other place whatſo- 
Upon information two juſtices may grant ſearch war- 
rants, and if more found, it ſhall be forfeited ; no greater 
quantity ſhall be carried at one time than 2500 weight 
many land- carriage, and 7000 weight in any open veſſel; 
curriages to be covered, and barrels cloſely hooped. 

ny perſon employed in any ſtorehouſe where gunpowder 
3 2 gunpowder from one place to 
— 8 y committing any act whereby the gun- 
Ff "very 100 weight in ſuch ſtorehouſe: and in default 

5 ment be committed for not exceeding ſix months. 


unlawful for any perſon to | 


be removed out of the limits aforeſaid, and kept till de- 


in danger of taking fire, ſhall forfeit 5 3. 
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No penalty ſhall be incurred for keeping above 300 
weight of gunpowder, in any warehouſe already built for 
that purpoſe, unleſs the fame be deemed dangerous: 
To obtain an excluſive patent for the ſole making or im- 
portation of gunpowder or arms, or to hinder others frorti 
importing them, is a præmunire by 16 Car. 1. c. 21. 1 Jac. 
WS 5 | 
Gunpowder, &c. ſhipped after prohibition, forfeited; 
29 Ge. 2. c. 16. ſet. 2: Allowance on exportation of 
gunpowder continued to 2gth of September 177 1, 4 Geo. 3. 
6. 11. | 
GURGITES, Is uſed as a Latin word for weares : tres 
gurgites in aqua de Monew attachiantur per bumines de groſ- 
ſomonte. Black Book Hereford; f. 20. See Gorce: 

GUTI and GOTTI, Eng. Gotbs, called ſometimes Ju- 
te, and by the Romans Gete, is derived froin the old word 
Jet, which ſignifies a Giant: they were one of thoſe three 
nations or people who left Germany, and came to inhabit 
this iſland; Leg: Edw. Confeſſ. cap. 35. : 

GUTTERA, A gutter or ſpout to convey the water 
from the leads and roofs of houſes : and there are gutter 
tiles, eſpecially to be laid in ſuch gutters, Sc. mentioned 
in the Stat. 17 Ed. 4. | 

GWABR-MERCHED, Is a Britiſh word, which ſigni- 
fies a payment or fine, made to the lords of ſome maners, 
upon the marriage of their tenants daughters ; of other- 
wiſe on their committing incontinency: See Marchbetr. 

GWALSTOW, (Sax.) A place of ex<cution : omnia 
gwalſtowa, i. e. occidendorum loca, totaliter regis ſunt in 
foca ſua. Leg. Hen. 1 cap. 11. 

GYLPUT, The name of a - court held every three 
weeks in the liberty or hundred of Pathbew in the county 
of Yarwick. Inquiſic. ad quod Damn. 13 Ed. 2: 

GYLTWITE, A compenſation or amends for treſpaſs, 
Sc. Multta pro tranſgreſſione. LL. Edgar: Regis, Anno 

64. | 

: GYPSIES. Formerly there were foreign perſons, cal- 
ling themſelves Zgyprians, or Gypfies, a ſtrange kind of 
commonwealth among themſelves of w ing impoſtors 
and jugglers. Tis ſaid that when Sultan Selim con- 
quered Egypt in the year 1517, ſeveral of the natives re- 
fuſed to ſubmit to the Turkiſh yoke, and diſperſed in fmall 
parties all over the world, where their ſuppoſed ſkill in 
the black art gave them an univerſal reception, in that 
age of ſuperſtition and credulity. There are various laws 
againſt perſons pretending to be gypſies, and wandering 
about, Sc. See 22 H. 8. c. 1o. 1&2 P.& M. c. 4. 
5 El. c. 20. And ſee Black. Com. 4 V. 165, 6, 7. 

GYROVAGI, Wandering monks, who pretending great 
piety left their own cloiſters, and viſited others. Matt. 


Pariſ. p. 490. 
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H“ CORPORA, ls a writ for the bringing up 
| a jury, or ſo many of them as refuſe to appear upon 
the;vemre facias, or the trial of any cauſe brought to 
iſſue. Old Nat. Br. 157. And the habeas corpora jura- 
torum in the court of C. B. ſerves for the ſame purpoſe as 
the diſtringas jurator. in B. R. It commands the ſheriff 
to have the jurors before the judges at ſuch a day, to paſs 

on the trial of certain parties, in ſuch a cauſe, &c. 
Praztif. Solic. 308, zog. 

— HABEAS CORPUS, The great writ of Engliſh liberty, 
lies where one is indicted for any crime or treſpaſs before 
juſtices of peace, or in a court of any franchiſe, and being 
impriſoned for the ſame, hath offer'd ſufficient bail, bur 
it is refuſed where bailable; he may then have this writ 
out of the King's Bench to remove himſelf thither, and 
anſwer the cauſe there. F. N. B. 250. But ſee infra. 
This writ is alſo uſed to bring the body of a perſon into 
court, who is committed to any gaol, either in criminal 
or Civil cauſes; and a habeas corpus will remove a perſon 
and cauſe from one court and priſon to another. See the 
Stat. 31 Car. 2. c. 2. There are ſeveral kinds of this 

writ. | 
I. The habeas corpus ad ſubjiciendum is that which iſſues 
in criminal caſes, and is deemed a prerogative writ, 


which the King may iſſue to any place, as he has a right 
| to 
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habeas corpus ſhall be returnable immediately; arg pon 
certificate of the cauſe of oommitment, the priſoner ſhaj 
be diſcharged on bail to appear in the court of B. A. the 
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to be inſormed of the ſtate and condition of the priſoner, 
and ſor what reaſons he is confined. It is alſo in regard 
to the ſubject, deemed his writ of right; that is, ſuch a 


one as he is intitled to ex debito juftitie, and is in nature of 
a writ of error to examine the legality of the commit- 
ment ; therefore commands the day, the caption, and 
cauſe of detention to be returned. 2 Inſt. 55. 4 Inft. 
182. Co. 25 543. 2 Roll. Ar. 66. . 

2. The habeas corpus ad faciendum & recipiendum iſſues 
only in civil caſes, and lies where a perſon is ſued, and 
in gaol, in ſome inferior juriſdiction, and is willing to 
have the cauſe determined in ſome ſuperior court, which 
hath juriſdiction over the matter; in this caſe the body is 
to be removed by habeas corpus, but the proceedings by 
certiorari, 3 Bac, Abr. 2. 

3. There is likewiſe a writ of habeas corpus ad reſpon- 
dendum, where a perſon is confined in gaol for a caule of 
action accruing within ſome inferior court; and a third 
perſon hath alſo a cauſe of action againſt him; in which 
caſe he may have this writ in order to charge him in ſuch 
| ſuperior court; for inferior courts being tied down to 
cauſes. ariſing within their own juriſdiction, the party 
would be without remedy, unleſs allowed to ſue him in 
another court ; but it ſeems, that regularly a perſon con- 
fined in B. R. cannot be removed to the C. B. by this 
writ, nor vice verſa ; for in theſe caſes there can be no 
defect of juſtice, as theſe courts have conuſance as well of 
local, as tranſitory actions. er 197. a. 249. pl. 84, 
296, 207. 1 Mod. 235. Siyl. Pratt. Regiſt. 330. 

4. There are alſo, belides theſe, other writs of habeas 
corpus, as a habeas corpus ad deliberandum & recipiendum, 
which lies to remove a perſon to the proper place or coun- 
ty, where he committed ſome criminal offence. 3 New. 
Abr. 2, 3. 

5. There is alſo a writ of habeas corpus ad ſatisfaciendum 
after a judgment ; and on this writ the attorney for the 
plaintiff muſt indorſe the number roll of the judgment on 
the back of the writ. Styl. Regiſt. 331. 

6. Habeas corpus upon a cepi, where the party is taken 
in execution in the court below. So upon an attachment 
out of Chancery, and a cepi corpus returned by the ſheriff, 


the next ſtep is a habeas corpus; for the ſheriff having exe- | 


cuted'the command of the writ of attachment by taking 
the body, he cannot carry him out of the county without 
the King's writ. 

7. There is alſo a writ of habeas corpus ad teſtificand'. 
which is to remove a perſon in confinement, in order to 
give his teſtimony in ſome court of juſtice ; for which vide 
Styl. 119, 126, 230. 3 Keb. 51. Comb. 11, 48. Of 
theſe ſeveral writs the moſt uſual in practice are 

The habeas corpus ad ſubjiciendum :—and 
The habeas corpus ad faciendum & recipiendum. 
With reſpect to the firſt it is to be conſidered, 


1. By whom and in what caſes it is grantable. 
2. What ſball be a proper return of ſuch writ. 
3. Of bailing, diſcbarging, or remanding the priſoner. 


I. By whom, and in what caſes, an habeas corpus 1s 
A grantable. 

The writ of habeas corpus was originally ordained by 
the Common law of the land, as a remedy for ſuch as were 
unjuſtly impriſoned, to procure their liberty, and it is a 
miſtaken notion thet this writ is of a modern date, and 
introduced with the reign of King Charls II. But be- 
fore the Stat. 31 Car. 2. c. 2. tis true it was difficult to 
be obtained, becauſe the judges, who had authority to 
iſſue it, pretended to have power either to grant or deny 
it; and the ſheriffs and gaolers, to whom the writ was 
directed, f l poor priſoners to the charges of a 
ſecond, and third habeas corpus, before they would yield 
obedience to the firſt; which being grievous to the people, 
the Stat. 31 Car. 2. c. 2. was enacted to prevent abuſes 
of this nature, and further our laws for the benefit of the 
liberty of the ſubject. Laws of Liberty, pag. 44, 45. 
By the Stat. 31 Gar. 2. c. 2. A perſon in priſon may have 
an habeas corpus from any judge, on complaint made and 
view of the copy of the warrant of commitment, (unleſs he 


be committed for treaſon or felony, eſpecially expreſſed in 


the warrant, or other offences or matters not bailable) which 


next term, or at the next allizes, & e. where the offence i 
cogniſable : and perſons committed for treaſon or felo;, 
(eſpecially expreſſed in the warrant) on prayer in — 
court, the firſt week of the term, or day of ſeſſions, &c 
are io be brought to trial; and if not indicted the ten 
term, or ſeſſions after commitment, upon motion the laſt 
day of the term, &c. they ſhall be let out upon bail; ex. 
cept it appears upon oath, that the King's witneſſes are not 
ready; and if on prayer they are not indicted or tried the 
ſecond term after commitment, they ſhall be diſcharped 
No perſons who ſhall be delivered upon an habeas corpus, 
ſhall be committed again for the ſame offerice, other than 
by legal order and proceſs of ſuch court where they ſhall 
be bound to appear, or other court having juriſdiction of 
the cauſe ; on pain of 500 J. 

And if any perſon be in priſon, or any officer's cuſtody 
for any criminal matter, he ſhall not be removed by hin 
into the cuſtody of any other officer but by habeas corpus 
upon pain of incurring the penalty of 1007. for the firf 
offence, and 200 J. for the ſecond offence, and being dil. 
abled to execute his office. | 

No perſon ſhall be ſent priſoner to Ireland, Scotland, 
or any place beyond the ſeas in the King's dominions; 
which will be falſe impriſonment, on which the priſoner 
may recover treble coſts, and not leſs than 500 J. da- 
mages, &c. and the party committing or detaining him, 
alſo ſhall incur the penalty of a præmunire. 

Judges. denying a haveas corpus ſhall forfeit 5001 
And the officer refuſing to obey it, or to deliver a true 
copy of the commitment warrant, is liable to a forfeiture 
of 1007. for the firſt offence, &c. Stat. ibid. This is 
the ſubſtance of the habeas corpus act; which hath been 
MY ſeveral times in late reigns, on rebellvcs 

— 

It is clear, that both by the Common law, as alſo by 
the ſtatute, the courts of Chancery and King's Bench 
have juriſdiction of awarding this writ of habras corpus, 
and that without any privilege in the perſon for whom it 
is awarded; but it ſeems, that by the Common lau the 
court of King's Bench could only have awarded itin 
term-time, but that the Chancery might have done it as 
well out of, as in term, becauſe that court is always oper. 
2 Infl. 55. 4 lit. 290. 2 And. 29). 2 Jon. 13, 14 
17. Any of the courts at Weſtminſter may awaid l. 
See Vaugb. 155. 

If the habeas corpus iſſues out of Chanc ry, and on the 
return thereof the Lord Chancellor finds that the part) 
was illegally reſtrained of his liberty, he may diſcharge 
him, or if he finds it doubtful, he may bail him; but then 
it muſt be to appear in the court of King's Bench, for 
the Chancellor hath no power in criminal cauſes ; or ht 
Chancellor may commit the party to the Fleet, and n 
term-time may propriis manibus deliver the record into 
the King's Bench, together with the body ; and there 
upon the court of King's Bench may proceed to bal, 
diſcharge, or commit the priſoner. 2 Hal. Hi IC 
145. 2 Hawk. P. C. 114-15. 8 
We apprehend every ſubject impriſoned, is intitled to 
his habeas corpus, that the cauſe of his impriſonment ma 
be inquired into, whether he is, or is not, intitled obe 
bailed. See the caſe of Mr. Wiltes, in I ilſ. Rep. pu. 
154. 28 

If a party be impriſoned againſt law, tho he 1s intiled 
to a habeas corpus, yet he may have an action of falle m- 
priſonment, in which he ſhall recover damages" fie, 
portion to the injury done him. Fitz. Corpus cum Gr 2 
9 H. 6. 44. 4a. 2Infl. 55. 10 H. J. 17. 5 2 
11 C. 98, gg. Jakes 

If a huſband confine his wife, ſhe may have 4” 1 
corpus; but the judges on the return of it, cannot 
move the wife from her huſband. 2 Lev. 128. ome 

If a perſon be in cuſtody, and allo indicted wb, b 
offence in the inferior court, there muſt, beſides 25 
| beas corpus to remove the body, be a ceri197477 to cer 
the record; for as the certiorari alone removes 0 
body, fo the habeas corpus alone removes not Ne nn 


itſelf, but oaly the priſoner with the cauſe gre! 
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nitment ; therefore, | 
— the return thereof, the court can judge of the 
ſufficiency or inſufficiency of the return and commit- 
ment, and bail or diſcharge, or remand the priſoner, as 
the caſe appears upon the, return, yet they cannot upon 
the bare return of the habeas corpus give any judgment, 
without the record. itſelf be removed by certiorars : but 
the lame ſtands in the ſame force it did, though the 
return ſhould be adjudged inſufficient; and the party diſ- 


reupon 

cg — ile new proceſs upon the indictment. 
Hal. Hift: 210, 211. 1 Salk. 352. Comb, 2. | 

If the Chief Juſtice of the King's Bench, commit one 
to the marſhal by, his warrant,” he ought not to be 
brought to the bar by rule, but by habeas corpus. i Salk. 
"Alſo by the habeas corpus act, (31 Car. 2 cap. 2. par. 
I = — and declared, That an habeas corpus, 
according to the intent and true meaning of the act, 
may be directed and run into, any county palatine; the 
cinque ports, or other priviledged Low within the king: 
dom of England, dominion of ales, or town of Ber- 
wick upon Tweed, and the iſles of Jerſey or Guern/ey ; 
any law, &c.“ Rt | | 


2. What ſhall be a proper return of an habeas corpus. 

In extrajudical commitments, the warrant of commit- 
ment ought to be returned in hec verba on a habeas cor- 
pus: but when a man is committed by a court of record, 
t is in the nature of an execution for a contempt, and in 
ſuch caſe the warrant is never returned. 5 Mod: 156. 
The cauſe of impriſonment muſt be particularly ſet 
forth in the return of the habeas corpus, or it will not be 
good ; for by this the court may judge of it, and with a 
paratum habeo, that they may either diſcharge, bail, or 
remand the priſoner. 2 Nel. Abr. 915. 2 Co. 543. 
If a commitment 1s without cauſe, or no cauſe is ſhewn, 
a priſoner may be delivered by habeas corpus. 1 Salk. 
48. But on a habeas corpus granted by the court of B. 
* a differenee was made as to a return; that where a pri- 
ſoner is committed by one of the privy council, there 


1 


the cauſe of his commitment is to be returned particu- 


larly ; but when he is committed by the whole council, 

no cauſe need be alledged. 1 Leon. 70, 71. | 

And it has been adjudged, that on a commitment by 
the houſe of commons, of perſons for contempt and breac 
of privilege, no court can deliver on a habzas corpus: but 
Holt Ch. Juſt. was of a contrary opinion. 2 Salk. 503, 
404. A writ of error may be allowed by the king in 
ſuch a caſe, &c. and it is not to be denied ex debito juſ- 
titie ; though it has been a doubt; whether any writ of 
error lay upon a judgment given on a habeas corpits. Ibid. 
A man may not be delivered from the commitment of a 
court of Oyer and Terminer, by habeas corpus, without 
writ of error: and where there appears to be good cauſe, 
and a defect only in the form of the commitment, he 
ought not to be diſcharged. 1 Salk. 248. 

he method to compel the return of a habeas corpus is 
by taking out an alias and pluries, which if diſobeyed, an 
attachment iſſues of courſe ; alſo the court may take a 
rule on the officer to return his writ, and if diſobeyed, 
the court may proceed againſt ſuch diſobedience in the 
ſame manner as they uſually do againſt the diſobedience 
of any other rule. F. N. B. 68. 11 H. 4. 86. 1 Med. 
195. 2 Lev, 128-9. 5 Med. 21. 

1 And by the 31 Car. 2. cap. 2. ſect. 2. it is enacted, 
„That if any officer, &c. ſhall neglect or refuſe to 
make returns, as by the act is directed, or to bring the 
body of the priſoner, according to the command of the 
writ, or ſhall not within fix hours after demand, deliver 
a true copy of the commitment, &c. he ſhall forfeit for 
the firſt offence 100 J. for the ſecond offence 200 J. and 
be made incapable to hold his office.” 

For a falſe return there is regularly no other remedy 
7 the officer, than an action on the caſe at the ſuit 
of the party grieved, and an information or indictment 
at the ſuit of the King. 6 Mod. go. 1 Salk. 249. 
But no action lies until the return be filed. 1 Salk. 352: 

As upon the return -of the writ the court is to judge, 
whether the cauſe of the commitment and detainer be | 


although upon the habeas cor- | ' 
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command of t 


day, 
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of his impriſonment ; and the court | iu 


Fon} ear 
It ſeems 
form, or the want of an averment of a tnatter of fact, 


ginally what it is after the amendment.” x Mod. 102, 


103. rum r , "ar abs ba 25. 4 "IP 5 3 
But after the returh is filed, it becomes a tebord of the 
court, and cannot be amended, 5 Mod. 102, 103. 


the priſoner may be bailed t6"appear 
matter is determined. 4 Mod: 22. 


court muſt within three days aft £ the 
bea, corpus, either diſcharge,” aiFof remand the priſoner; 
But it ſeems that a commits 
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according to law, or againſt it; ſo the officer or party iti 
the priſoner is, muſt, according to the 


of them. Cro. Zliz, Jai. 50 177. 


ME rer rie © ge” Pallet) 
that, before the retutn filed, any defect in 


may be amended ; but this muſt be at the peril of the 
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in the ſame manner as“ if the retutn were ori- 


eee ee 
Upon the return of the Bhabeas corpus the priſoner is re- 


gularly to be diſcharged, balled or "remanded ; but if it 
be doubtful which the court, ought to do, it is faid that 


| de die in diem till the 
A Forge Ms | Lt * 
By the petition of right, (or 17 Car. 1. cap. 10.) t 

| OY ie oh return of the ba- 
| s that itmehr by the court of King's 
Bench to the Marſhalſea, is a remanding, being an im- 
priſonment within the ſtatute, 3 Mod. 22. 3 New. Abr. 


I4. a r ant tote ct ot. 

Alf it hath been. ruled, flat the court of King's 
Bench may, after the return of the habeas torpus is filed, 
remand the priſonet to the fame gaol from” whence he 
came, and order Him to be brought up from tine to 
time, till ten ſhall have detertnined whether it Troper 
to bail, diſcharge, ot | retnahd him abſolitely) 1 Vente 
And tho in doubtful caſes the toirt is to'bail, ör dif 
charge the party on the return of the habeas torpus ;" yet 
if a perſon be convicted, and the conviction of the re- 
turn of the habeas corpus appears bnly defedtive in point 
of form, it is at the election of the court either to difs 


charge the party, or oblige him to bring his writ of er- 
1 Salk. 34 Wan | 


ror. 8. 5 Mod; 19, 20. | 
If a perſon be committed by the admiralty in executi- 
on, he is not removeable by habeas corpus into B. R. to 
anſwer an acłon brought againſt him there; but it might 
be otherwiſe if an action had been before depending. 1 
Salk. 35 1. Where there is a precedent action in B. R. to 
the King's ſuit, on which the party is out on bail, habeas 
corpus may be brought by the bail, &c. and the priſoner 
turned over; tho' this was greatly oppoſed in favour of 
the King's execution. bid. 383. | 

It remains now to treat of a5 babeas corpus ad facten duni 
& recipiendum, the nature of which hath been already 
explained, and it is farther to be obſerved, That—No 
writ of habeas corpus, or other writ to remove a cauſe out 
of an inferior court, ſhall be allowed, except delivered to 
the judge of the court, before the jury to'try the cauſe 
have appeared, and before any of them are ſworn. 43 
Elz. cap. 5. And writs to remove ſuits commenced in 
an inferior court of record ; ſhall not be obeyed, unleſs de- 
livered to the ſteward of the court before lde or demur- 
rer joined, & . And a ſuit ſhall never be removed again, 
after a procedendo allowed. 21 Fac. 1. 23. Nor ſhall 
any ſuit be removed where the thing in demand doth not 
exceed 5 J. or where the freehold, inheritance, title of 
land, &c. are concerned. And judges are to proceed in 
ſuits in inferior courts laid not to exceed the ſum of 5 /. 
although there may be actions againſt the defendant, 
wherein the plaintiff's demands may exceed that ſum, by 
flat. 12 Geo. I. cap. 29. 8 hy | 

If the ſteward of an inferior court, proceeds after an 
babeas corpus delivered and allowed, the proceedings are 
void Ng the qpurt of B. R. will award a ſuper/edeas ; 

5 jp f and 
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to be informed of the ſtate and condition of the priſoner, 
and for what reaſons he is confined. Ir is alſo in regard 
to the ſubject, deemed his writ of right; that is, ſuch a 
one as he is intitled to ex debito juſtitiæ, and is in nature of 
a writ of error to examine the legality of the commit- 
ment ; therefore commands the day, the caption, and 
cauſe of detention to be returned. 2 Inſt. 55. 4 int. 
182. Go. Fac. 543. 2 Roll. Abr. 69. 

2. The habeas corpus ad faciendum & recipiendum iſſues 
only in civil caſes, and lies where a perſon is ſued, and 
in gaol, in ſome inferior juriſdict ion, and is willing to 
have the cauſe determined in ſome ſuperior court, which 
hath juriſdiction over the matter; in this caſe the body is 
to be removed by habeas corpus, but the proceedings by 
certiorari, 3 Bac, Abr. 2. 

3. There is likewiſe a writ of habeas corpus ad reſpon- 

dendum, where a perſon is confined in gaol for a cauſe of 
action accruing within ſome inferior court; and a third 
perſon hath alſo a cauſe of action againſt him; in which 
caſe he may have this writ in order to charge him in ſuch 
ſuperior court; for inferior courts being tied down to 
cauſes. ariſing within their own juriſdiction, the party 
would be without remedy, unleſs allowed to ſue him in 
another court ; but it ſeems, that regularly a perſon con- 
fined in B. R. cannot be removed to the C. B. by this 
writ, nor vice verſa ; for in theſe caſes there can be no 
defect of juſtice, as theſe courts have conuſance as well of 
local, as tranſitory actions. or 197. 4. 249. pl. 84, 
296, 207. 1 Med. 235. Siyl. Pratt. Regiſt. 330. 
4. There are alſo, beſides theſe, other writs of habeas 
corpus, as a habeas corpus ad deliberandum & recipiendum, 
which lies to remove a perſon to the proper place or coun- 
ty, where he committed ſome criminal offence. 3 New. 
Abr. 2, 2. 

— There is alſo a writ of habeas corpus ad ſatisfaciendum 
after a judgment ; and on this writ the attorney for the 


plaintiff muſt indorſe the number roll of the judgment on 


the back of the writ. Styl. Regiſt. 321. 
6. Habeas corpus upon a cepi, where the party is taken 


in execution in the court below. So upon an attachment 


out of Chancery, and a cepi corpus returned by the ſheriff, 


the next ſtep is a habeas corpus; for the ſheriff having exe- 
cuted the command of the writ of attachment by taking 
the body, he cannot carry him out of the county without 
the King's writ. 
J. There is alſo a writ of habeas corpus ad teſtiſicand. 
which is to remove a perſon in confinement, in order to 
give his teſtimony in ſome court of juſtice ; for which vide 
Styl. 119, 126, 230. 3 Keb. 51. Comb. 17, 48. Of 
theſe ſeveral writs the moſt uſual in practice are 
The habeas corpus ad ſubjiciendum :—and 
The habeas corpus ad faciendum & recipiendum. 
With reſpect to the firſt it is to be conſidered, 


1. By whom and in what caſes it is grantable. 
2. What ſhall be a proper return of ſuch writ. 
3. Of bailing, diſcharging, or remanding the priſoner. 


what caſes, an habeas corpus 1s 
| 2 grantable. 

The writ of habeas corpus was originally ordained by 
the Common law of the land, as a remedy for ſuch as were 
unjuſtly impriſoned, to procure their liberty, and it is a 
miſtaken notion that this writ is of a modern date, and 
introduced with the reign of King Charles II. But be- 
fore the Stat. 31 Car. 2. c. 2. tis true it was difficult to 
be obtained, becauſe the judges, who had authority to 
iſſue it, pretended to have power either to grant or deny 
it; and the ſheriffs and gaolers, to whom the writ was 
directed, frequently put poor priſoners to the charges of a 
ſecond, and third habeas corpus, before they would yield 
obedience to the firſt ; which being grievous to the people, 
the Stat. 31 Car. 2. c. 2. was enacted to prevent abuſes 
of this nature, and further our laws for the benefit of the 
liberty of the ſubject. Laws of Liberty, pag. 44, 45. 

By the Stat. 31 Car. 2.c. 2. Aperion in priſon may have 
an habeas corpus from any judge, on complaint made and 
view of the copy of the warrant of commitment, (unleſs he 
be committed for treaſon or felony, eſpecially expreſſed in 
the warrant, or oiher offences or matters not bailable) which 


I. By whom, and in 
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babe as corpus ſhall be returnable immediately; and upon 
certificate of the cauſe of commitment, the priſoner hal 
be diſcharged on bail to appear in the court of H. N. the 
next term, or at the next aſſizes, & c. where the offence i 
cogniſable: and perſons committed for treaſon or felo; 
(eſpecially expreſſed in the warrant) on prayer in — 
court, the firſt week of the term, or day of ſeſſions, &c 
are to be brought to trial; and if not indicted the next 
term, or ſeſſions after commitment, upon motion the laſt 
day of the term, &c. they ſhall be let out upon bail; ex. 
cept it appears upon oath, that the King's witneſſes are not 
ready; and if on prayer they are not indicted or tried the 
ſecond term after commitment, they ſhall be diſcharped 
No perſons who ſhall be delivered upon an habeas corpus, 
ſhall be committed again for the ſame offence, other than 
by legal order and proceſs of ſuch court where they ſhal 
be bound to appear, or other court having juriſdiction of 
the cauſe ; on pain of 500 J. 

And if any perſon be in priſon, or any officer's cuſtody 
for any criminal matter, he ſhall-not be removed by him 
into the cuſtody of any other officer but by habeas corpus 
upon pain of incurring the penalty of 1007. for the frf 
offence, and 200 J. for the ſecond offence, and being dil. 
abled to execute his office. 

No perſon ſhall be ſent priſoner to 1reland, Scotland, 
or any place beyond the ſeas in the King's dominions; 
which will be falſe impriſonment, on which the priſoner 
may recover treble coſts, and not leſs than 500 J da. 
mages, &c. and the party committing or detaining him, 
alſo ſhall incur the penalty of a præmunire. 

Judges. denying a haveas corpus ſhall forfeit 500 / 
And the officer refuſing to obey it, or todeliver a true 
copy of the commitment warrant, is liable to a forfeiture 
of 1007. for the firſt offence, &c. Stat. ibid. This is 
the ſubſtance of the habeas corpus act; which hath been 
"pow iy ſeveral times in late reigns, on rebello:s 

C. 

It is clear, that both by the Common law, as alſo by 
the ſtatute, the courts of Chancery and King's Bench 
have juriſdiction of awarding this writ of habras corpus, 
and that without any privilege in the perſon for whom it 
is awarded; but it ſeems, that by the Common lau the 
court of King's Bench could only have awarded it in 
term-time, but that the Chancery might have done it as 
well out of, as in term, becauſe that court is always oper. 
2 Inft. 55. 4 Infl. 290. 2 And. 29). 2 Jon. 13, 14 
179. Any of the courts at Weſtminſter may awaid i. 
See Vaugh. 155. 

If the habeas corpus iſſues out of Chanc ry, and on the 
return thereof the Lord Chancellor finds that the part) 
was illegally reſtrained of his liberty, he may diſcharge 
him, or if he finds it doubtful, he may bail him; but the 
it muſt be to appear in the court of King's Bench, for 
the Chancellor hath no power in criminal cauſes ; or tht 
Chancellor may commit the party to the Fleet, and u 
term-time may propriis manibus deliver the record ne 
the King's Bench, together with the body; and there 
upon the court of King's Bench may roceed to bal, 
diſcharge, or commit the priſoner. 2 Hal. Hips p.C. 
147. 2 Hawk. P. C. 114-15. 8 

We apprehend every ſubje& impriſoned, is intitled 
his habeas corpus, that the cauſe of his impriſonment ma 
be inquired into, whether he is, or is not, intitled e 
bailed. See the caſe of Mr. Wiltes, in Mil. Rep. pu. 2 
154. 2 

If a party be impriſoned againſt law, tho he is intitle 
to a babeas corpus, yet he may have an action of falle 1 
priſonment, in which he ſhall recover damages" 1 
portion to the injury done him. Fitz. Corpus cum om_ 
9 H. 6. 44. 4. 2 Infl. 55. 10 H. J. 17. 5 9 
ir Co. 98, gg. len 

If a huſband confine his wife, ſhe may have u. 
corpus; but the judges on the return of it, cannot 
move the wife from her huſband. 2 Lev. 128. for ſome 

If a perſon be in cuſtody, and alſo indicted my 1 
offence in the inferior court, there muſt, 3 
| beas corpus to remove the body, be a cer/1rar! to 28 
the record; for as the certrorari alone removes 0 
body, ſo the habeas corpus alone removes not ne 

. 4 > . ſe of his com 
itſelf, but oaly the priſoner with the cau mitmek 
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therefore, although upon the habeas cor- 


mitment 5 


— 
_—_— appears upon the return, yet they cannot upon 


the bare return of the habeas corpus give any judgment, 


new proceſs upon the indictment. 
+ 2. 


below may iſſue 
Hal. Hift 210, 211- 1 Salk. 352: 


the marſhal by, his warrant,” he ought not to be 
brought to the bar by rule, but by habeas corpus. i Salk. 


may be directed and run into, any county palatine; the 
cinque ports, or other priviledged ” within the king 
dom of England, dominion of Wales, or town of Ber 


any law, &c.“ 


2. What ſhall be a proper return of an habeas corpus. 
In extrajudical commitments, the warrant of commit- 
ment ought to be returned in hec verba on a habeas cor- 
pus: but when a man is committed by a court of record, 
it is in the nature of an execution for a contempt, and in 
ſuch caſe the warrant is never returned. 5 Mod. 186. 
The cauſe of impriſonment muſt be particularly {ct 
forth in the return of the habeas corpus, or it will not be 
good ; for by this the court may judge of it, and with a 
paratum habeo, that they may either diſcharge, bail, or 
remand the priſoner. 2 Nel. Abr. 915. 2 Co. 543. 
If a commitment is without cauſe, or no cauſe is ſhewn, 
a priſoner may be delivered by habeas corpus. 1 Salk. 
48. But on a habeas corpus granted by the court of B. 
1 a differenee was made as to a return; that where a pri- 
ſoner is committed by one of the privy council, there 
the cauſe of his commitment is to be returned particu- 
larly ; but when he is committed by the whole council, 
no cauſe need be alledged. 1 Leon. yo, 71. | 
And it has been adjudged, that on a commitment by 
the houſe of commons, of perſons for contempt and breac 
of privilege, no court can deliver on a habzas corpus: but 
Holt Ch. Juſt. was of a contrary opinion. 2 Salk. 503, 
404. A writ of error may be allowed by the king in 
ſuch a caſe, &c. and it is not to be denied ex debito juſ- 
titie ; though it has been a doubt; whether any writ of 
error lay upon a judgment given on a habeas corpus. Ibid. 
A man may not be delivered from the commitment of a 
court of Oyer and Terminer, by habeas corpus, without 
writ of error: and where there appears to be good cauſe, 
and a defect only in the form of the commitment, he 
ought not to be diſcharged. 1 Salk. 248. 
he method to compel the return of a habeas corpus is 

by taking out an alias and pluries, which if diſobeyed, an 
attachment iſſues of courſe ; alſo the court may take a 
rule on the officer to return his writ, and if diſobeyed, 
the court may proceed againſt ſuch diſobedience in the 
ſame manner as they uſually do againſt the diſobedience 
of any other rule. F. N. B. 68. 11 H. 4. 86. 1 Mod. 
195. 2 Lev, 128-9. 5 Med. 21. | 
F And by the 31 Car. 2. cap. 2. ſect. 2. it is enacted, 
That if any officer, &c. ſhall neglect or refuſe to 
make returns, as by the act is directed, or to bring the 
body of the priſoner, according to the command of the 
writ, or ſhall not within fix hours after demand, deliver 
a true copy of the commitment, &c. he ſhall forfeit for 
the firſt offence 100 J. for the ſecond offence 200 l. and 
be made incapable to hold his office.” 
For a falſe return there is regularly no other remedy 
__ the officer, than an action on the caſe at the ſuit 
of the party grieved, and an information or indictment 
at the ſuit of the King. 6 Md. go. 1 Salk. 349. 
But no action lies until the return be filed. 1 Salk. 352: 


As upon the return -of the writ the court is to judge, 
whether ner d. 


pus, and the return thereof, the court can judge of the 
i or inſufficiency of the return and commit-. 
bail or diſcharge, or remand the priſoner, as 


5 the record, itſelf be removed by certiorari: but 
—_ ſtands in the ſame force it did, though the 
return ſhould be adjudged inſufficient; and the party dif- 
charged thereupon of his impriſonment ; and the court 

ſhe on 
11G. 7 
If the Chief Juſtice of the King's Bench, commit one 


349- | = CHOY” 8 ri we 

Alſo by the habeas corpus act (31 Car. 2 cap. 2. par. 
11. 5 and declared, That an habeas corpus, 
according to the intent and true meaning of the act, 


wick upon Tweed, and the: iſles of Jerſey or Guernſey ; 
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according to law; or againſt it; ſo the officer or party iti 
; whoſe 8 the priſoner is, muſt, kool to the 
command of -t ie writ, certify on the return thereof, the 
day, cauſe of caption and detainer. Vaugb. 13᷑ ↄ 
It ſeems to be agreed, that no one can in any caſe con- 
trovett the truth, of the return to 4 Babeas corpus, ot plead 
or ſuggeſt any matter repugnant to it; yet it hath been 
, holden, that a man may confeſs and avoid ſuch a return 
by admitting the truth of the matters contained in it; and 


ſuggeſting others not repugnant, Which take off the effect 
of them. "Ore. le. 82 "70. 51.5 2 Hawk. P. 


— * 15 Un, ame 4 - - "FD Wee 
It Sead that, before tlie tetürn filed, any defect in 
form, or the want of an averment of a matter of fact, 
may be amended ; but this. muſt be at the peril of the 
officer, in the ſame manner as* if the tetutn were ori- 
ginally what jt . the amendment. 1 Mod. 102, 


IO . a tun ris 5d LY i, | 3 r ef 3 
E Bur after the return is filed,” it becomes a tebord of the 
court, and cannot be amended, 5 Med. 102, 03 
3. Of bailing, diſcharging, a,, feng iu 'prifoner, 
On ought up bels cer? 
the habeas corpus the priſoner is re- 


after 


” 
= 


Upon the return of 


| gularly to be diſcharged, balled or femanded ; but if it 
de doubtful which the court. ougt 


| to do, it is faid that 
the priſoner may be bailed th appear de dib in diem till the 
matter is determined: 4 Mod. 22. Sl 16. 
By the petition of ene er 17) Car. 1. cap. 10.) the 
court muſt within three days after the return of the ba- 
beas cor pus, either diſcharge,” baff of remand the priſoner. 
But it ſeems that a commitment by the court of King's 
Bench to the Marſhallea, is 4 remanding; being an im- 
priſonment within the ſtatute, 5 Mod. 22. 3 New. Abr. 
14. pert ol Fries. e 
WT it hath' been ruled, fiat the court of King's 
Bench may, after tie return of the habeas torþus is filed; 
remand the priſonef to the ba whence he 


came, and order Him to be brought up from time to 

time, till they ſhall have detertnin $i fs * 1 

to bail, diſcharge, ot retnahd bim dbſoltgely? 1 ens: 
| O. 5 x = 55 5 . A * 5 5 * os 8 1 E 5 
wy © tho” in doubtful caſes the toiirt is to'bail, ör dif! 
charge the party on the return of the habeas torpus;" yet 
if a perſon be convicted, and the conviction or the re- 
turn of the habeas corpus appears bnly defectibe in point 
of form, it is at the election of the court either to dif< 
charge the party, or oblige him to bring his writ of er- 
ror. 1 Salk, 348. 5 Mod; 19, 20. ann 
If a perſon be committed by the admiralty in executi- 
on, he is not removeable by habeas corpus into B. R. to 
anſwer an acłn brought againſt him there; but it might 
be otherwiſe if an action had been before depending. 1 
Salk. 35 1. Where there is a precedent action in B. R. to 
the King's ſuit, on which the party is out on bail, habeas 
corpus may be brought by the bail, &c. and the priſoner 
turned over; tho' this was greatly oppoſed in favour of 
the King's execution. bid. 253. | 

It remains now to treat of * babeas corpus ad facien duni 

& recipiendum, the nature of which hath been already 
explained, and it is farther to be obſerved, That—No 
writ of habeas corpus, or other writ to remove a cauſe out 
of an inferior court, ſhall be allowed, except delivered to 
the judge of the court, before the jury to try the cauſe 
have appeared, and before any of are (worn. 43 
El. cap. 5. And writs to remove ſuits commenced in 
an inferior court of record ; ſhall not be obeyed, unleſs de- 
livered to the ſteward of the court before "Tae or demur- 
rer joined, &c. And a ſuit ſhall never be removed again, 
after a procedendo allowed. 21 Fac. 1. 23. Nor ſhall 
any ſuit be removed where the thing in demand doth not 
exceed 5 J. or where the freehold, inheritance, title of 
land, &c. are concerned. And judges are to proceed in 
ſuits in inferior courts laid not to exceed the ſum of 5 /. 


although there may be actions againſt the defendant, 
wherein the plaintiff's demands may exceed that ſum, by 
frat. 12 Geo. I. cap. 29. WED EL: ocean | 

If the ſteward of an inferior court, proceeds after an 
babeas corpus delivered and allowed, the proceedings are 


the cauſe of the commitment and detainer be 


void; and the qpurt of B. R. 
8 5 


will award a ſuper/edeas ; 
and 
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and grant an attachment againſt the ſteward for the con- 
tempt. ©Cro. Car. J9, 296. A habeas corpus ſuſpends 
the power of the court below, ſo that if they roceed, it 
is void, and coram non judice, And on a habeas cor pus, 
d be filed, no procedends can go to the court, 


if the recor 
baby; Hil 


will not prone a.habeas ** 

ut 
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the court may Pane a ſpecial - habeas _ 
a _ de 


court may grant a habeas corpus Wan a priſoner, not 
O 


the writ, that the priſon 785 


* 


Trin. 1640. But no perſon ought to take: out a habeas 


A perſon is in cuſtody, upon, a criminal, and alſo on a 
civil matter, .if he wo 9.8 


dy of the marſhal for both debts. Dyer. 132. * 
2 ere an action A dhe U da of London, 
for e e aid por BRO ; if x 
removed by habeas chr pu, a procedendo (hall be granted: 
but 55 bens Feud 1 to be returned upon the 
habegs corpus, and then the court will ſee what was the 
cauſe, &c. For the ſpecial matter and all the proceed= 
ings are to be in the return in this caſe.; as well as in 
an action on a by-lay, to take notice thereof. Carth. 75, 
76. Before a 9 is, returned and filed, it 


wwe 
A babeat corpus is Srantable, without motion, to re- 
move a perſon upon an arreſt; but not here committed 
for a crime. 1 Lev. 1. In ſuing out theſe writs in 
B. K. to remove a cauſe, &c, they are firſt to be carried 
to the other court to be allowed; and ſome few days 
after the delivery, the return muſt be called for, and 
ſpecial bail put in at a judge's chamber; which being 
done, within four days in term, and ſix days in the va- 
cation, the cauſe is removed to the ſuperior court. 
Fractiſ. Solic. 262. And if the defendant be actually a 
priſoner, he ſhall not be delivered from priſon till the 
oy on the habeas corpus be accepted, or juſtified 


If a defendant arreſted cannot find bail, and would 
be removed to the King's Bench or Fleet priſon, a habeas 
corpus is to be ſued out; and they ſhall make out a return, 
and fend an officer with the defendant to a judge's cham- 
ber, and there a committitur is made, whereupon the 
Judge's tipſtaff takes the priſoner into cuſtody, and charges 
him in priſon ; and he may agree with the marſhal or 
warden, for the liberty of the rules, &c. Pratti/. Attorn. 
Edit. 1. p. 124. When the defendant is in cuſtody of a 
bailiff, or in any other priſon, and would be turned over 
to the King's Bench, the practiſe is the ſame ; the habeas 
corpus directed to the ſheriff of London and Middleſex is 
to be delivered, and he, after ſearch in his office for 
what writs he hath againſt the defendant, will make re- 
turn of them, and then the bailiff or keeper of the other 
Ra who hath the defendant in cuſtody, is to carry 

im to a judge's chamber, where he will be turned over, 
ut ſupra.. Ibid. x y 

HABENDUM. In every deed or conveyance there are 

two principal parts, the premiſſes, and the habendum ; the 


may de amended but, not . afterwards. 2 Lill Abr. | 


* 
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limit the eſtate, by which the general implication in the 
ptemiſſes may be qualified: as in a leaſe or grant to ty, 
perſons, if the Babendum be to one for life, and the n. 
mainder to the other for life, this alters the general impl. 
cation of the jointenancy; whieh would pals by the pre 
miſſes, if the habendum were not. 2 Rep. 55. Ang 
Where bw. fer lie in grant are- conveyed to take 
effect, barely" on 1 9 of the deed of grant without 
other ceremony in ſuch caſe, if the babendum be for, 
leſs eſtate than in the premiſſes, or be repugnant to i, 
the babendum is void: but when a ceremony is requiſte 
to the perfection of an eſtate granted, and not a bare de- 
[livery only of the deed; and to the ſtate limited by the 
habendum, nothing is required to perfect it; there, tl 
the habendum is of a leſs eftate than the premiſſes, the 
' habendum ſhall ſtand good, and qualify the eſtate granted 
in the premiſſes. 2 Nep. 23. 2 Nel. 920. An bun. 
dum may not only qualify what is granted in the premiſſcs: 
bat it may alſo 1 what is thus granted, or explain 
the premiſfes : though the habendum ſhall never intro. 
ditce one who is a ſtranger to the premiſſes. 1 Jones, 
3 Leon, 60. If a bargain and fale be made without ex- 
preſſing to whom; although it were habendum to A g. 
who is a party to the deed, it is not good; becauſe the 
i babendum is only to limit an eſtate, and not to give any 
thing. Cro. Elz. 585, 903. 2 Lill. 8. If one thing 
be granted in the premiſſes of a deed, Babendum with 
another thing, which is not appendant, &c. this other 
thing ſhall not paſs. Hob. 167, 172. None can take 
by any deed, who is not named in the premiſſes ; but 
ug an eſtate limited by the habendum to a man that is 
no party, is void by way of eſtate ; it may be good in 
; remainder. Hob. 313. Godb. 51. Tis faid, that an 
; babendum from the day of the date, with reſpec to a 
' freehold is void, becauſe in futuro. Denn on the demiſe 
of Warren v. Fearnſide. Wilſ. Rep. par. 1. fo. 156. See 
' Deed. 1 3 | 

© HABENTIA, Signifies riches : in ſome ancient char- 
| ters, habentes homines is taken for rich men; and we read, 
Neo Rex ſuum paſtum requirat, vel habentes homines gun 
nos dicimus feaſting men, Mon. Angl. Tom. 1. þ. 100. 


reign wool, and not having ſerved an apprenticeſhip tothe 
trade, &c. they ſhall forfeit the Sand 51, And no 
perſon may dye any caps with bark, &c. but only with 
copperas and gall, or woad and madder. Stat. 8. Ez. 
cap. 7. None ſhall make bats or felts, that hath not 
ſerved ſeven years in felt-making ; nor retain any but 
journeymen who have lawfully ſerved ; or have above two 
apprentices at once, and thoſe not for leſs than ſeven 
years time, &c. on pain of 57. a month; but hatmakers 
may employ their own children in the trade. 1 fa. 1. 
cap. 17. And the maſters and wardens of Haberda/bers 
in London, calling to them one of the company of Capperi, 
and another of the Hatmakers, and mayors, &c. of towns 
and corporations, may ſearch all haters, and puniſh them 
that offend, by fines. Stat. bid. To prevent the ex- 
28 of hats out of the plantations abroad, which may 
ſeiſed, and offenders are to liable 500 J. penalty; and 
for regulating the trade of hat-making there, &c. See 
Hat. 5. Geo. 2. c. 22. 3 
HABERE FACIAS POSSESSIONEM, Is a judicial 
writ that lies where one hath recovered a term for years! 
action of ejeivne firme, to put him into poſſeſſion. E. N. B. 
167. And one may have a new writ, if a former be not 
well executed ; but where execution is made, and the 
writ returned, the court will never grant a new babert 
facias, Sc. Mich. 21 Car. 1. B. R. A ſheriff delivered 
poſſeſſion in the morning, by virtue of an bbere fas 
Poſefſionem, and ſome time in the ſame day after he was 
ne, the defendant turned the plaintiff out of poſſeſſion; 
it was held, that if he had been turned out immedi- 
ately, or whilſt the ſheriff or his officers where there, 17 
attachment might be granted againſt the defendant 3,19 
this had been a diſturbance in contempt of the executto 
but it being ſeveral hours after the plaintiff was in ag 
ſeſſion, the court doubred, but agreed to grant & 5 
habere facias, Cc. 1 Salk. 321. 2 Nelſ. Abr 112, % 
the ſheriff delivers poſſeſſion of more than is conan 


office of the firſt is to expreſs the name ot the grantor and 
grantee, and the thing granted : and the habendum is to 


the writ of habere facias pſſeſionem, an action of the af 


' HABERDASHERS, If any perſons work bats with fo 


11 5 
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11 lie againſt him, or an aſſiſe for the lands. Styl 
23 e i ce return upon this writ, that 
— is tenant of the land by right, but mult execute 
the writ, for that will not come in iſſue between the de- 
mandant and him. 6 Rep. 52. See £jetiment. | 
HABERE FACIAS SEISINAM, Is a writ directed 
to the ſheriff to give ſeiſin of a freehold eſtate recovered 
in the King's courts, by ejeHlione firme, or other action. 
O Nat. Br. 154. The ſheriff may raiſe the poſſe comita- 
tus in his aſſiſtance, to execute theſe writs: and where a 
houſe is recovered in a real action, or by ejectment, the 
ſheriff may break open the doors to deliver poſſeſſion and 
ſeifin thereof ; but he ought to ſignify the cauſe of his 
coming, and requeſt that the doors may be opened: 5 
Rep. 91. This writ alſo iſſues ſometimes out of the re- 
cords of a fine, to give the cogniſee ſeiſin of the land where- 
of the fine is levied. * ef. Symb. par. 2. And there is 
a writ called Habere facias ſeiſinam, ubi Rex habuit annum, 
diem & vaſtum ; for the delivery of lands to the Lord of 
the fee, after the King hath had the year, day, and waſte 
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| burends lies not at this day. 12. Rep. gg. Star. 29 Car: 


. 3 | 
HAFNE, Is a Daniſh word for haven or port, and 
Hafne Courts are granted inter alia, by letters patent of 
Rich. duke of Ghuc. admiral of England. 14 Aug. Anno 
Edw. 4. 993 1 
: HAGA, (*ax: Manfio) A houſe in a city or borough. 
Domeſday. An ancient anonymous author, expounds haga 
to be a houſe and ſhop, domus cum ſbopa and in a book 
which belonged to the Abby of St. Auftin in Canterbury, 
mention is made of hagan monachis, &c. See OG. Lit. 


56. 4 | | 
HAGIA, A 1 155. (Sax. Hæg, melted into hay, whence 
baia) Mon. Ang}. Tom: 2. p. 273. 12 

HAIA, Alfo an hedge: ſometimes taken for a park, &c. 
encloſed. Braci. lib. 2. c. 40. And haiement is uſed for 
a hedge-fence. Rot. ing. 36 Ed. 3. 4 

HAIL-SHOT: The fat. 3 Ed. 6. againſt ſhooting of 
| hail-ſhot, or more pellets than one, by any perſon under 
the degree of a Lord, &c. is repealed. Stat. 6 & . 


in the lands of a perſon convict of felony. Rey. Orig. | 3-c. 13 


15 ABERE FACIAS VISUM. A writ-that lies in di- 
vers caſes in real actions, as in formedon, &c. where a 
uew is required to be taken of the lands in controverſy. 


| 8 


Nep. Jud. 26, 28, Sc. F. N. 3. 

REC (From the Germ. Halt, Collum, & 
Bergen, tegere) An helmet which covered the head and 
ſhoulders. Blount. | 


HABERJECTS, 


8 ; 
(Haubergete) A ſort of cloths of a 
mixed colour, mentioned in Magna Charta, cap. 26. | 

HABILIMENTSOF WAR, Armour, utenſils, or 
proviſions for the maintaining of war. 3 Eli. cap. 4. 1 
HABLE, (L.) Signifies a ſea-port town ; this word is 
ed in 27 H. 6. cap. 3. 1 
unc lA, A hack, pick, or inſtrument for digging. 
Placit. 2 Ed. 3. ; 
HACKNEY COACHES AND CHAIRS. They are 
under the direction of certain commiſſioners appointed 
by act of, parliament. See 13 & 14 Car. 2. c. 2. 5 W. 
M. c. 22. 9 Ann. c. 23. 10 Aun. c. 19. / 158. 12 
Geo. 1. c. 15. 33 Geo. 2. c. 25. i 
HADBOTE, (Sa.) A recompence or amends for 
violence offered to perſons in holy orders. Sax, Di#, 
HADE OF LAND, (Hada terre) Is a ſmall quantity 
of land, thus expreſſed :!—Sur/ſum reddidit in manus do- 
mini duas acras terre continentes decem ſeliones & duas Ha- 
das, Anglic. ten. ridges, and two bades, jacent, inter terr. 
Sc. Rot. Cur. Maner. de Orleton, Anno 16 Fac, 
HADERUNGA, Reſpect or diſtinct ion of perſons ; 
from the Sax. Hud, Perſona, and Arung, honoured and 
admired. Leg. Ethelred. 
HADGONEL, (Sax.) Seems to be a tax or mulct.— 
liem quando aliquis delegabit terram burgagii, &c. quieta 
Hadgonel & maxime celerario. Mon. Ang]. par. 1. fol. 


02. : 
F HAREDE ABDUCTO, Is a writ that anciently hy 
for the Lord, who having by right the wardſhip of his 
tenant under age, could not come by his body, being car- 
ried away by another perſon. Old. Nat. Br. 9 1 
HAREDE DELIBERANDO ALII, QUI HABET 
CUSTODIAM TERRA, A writ directed to the ſhe- 
riff to require one that had the body of him who was ward 
to another, to deliver him to the perſon whoſe ward he 
was, by reaſon of his land. Reg. Orig. 161.. ; 
HAREDE RAPTO, Alſo a writ, ſes Ræviſbment of 
Guard. Reg. Grig. 163. 
HAREDIPETA, The next heir to lands. E. nullus 
Heredipeta ſuo propinquo vel extranev periculgſa. ſane cuſtodia 
committatur. Leg. H. pop 70. : 
HERETICO COMBURENDO, Is a writ that lay a- 
gainſt an Heretick, who having been convicted of 0 by 
the biſhop, and abjured it, afterwards fell into the ſame 
again, or ſome other, and was thereupon delivered over 
to the ſecular power. F. N. B. 69: By this writ, 
grantable out of Chancery, upon a certificate of ſuch 
conviction, Hereticks were burnt; and fo were likewiſe 
witches, ſorcerers, &c. But the writ De Heretico com- 


' 
; 
; 
' 


| 


brought, and the ſeiſin of the plaintiff, or 


8 r 
HAIR- POWDER, Not to be mixed with lime, ala- 
baſter, &c. under penalties; by fat. 4 Geo. 2. c. 14. 
Vide Starch-powder:; 2 „„ 
HAKE, A ſort of fiſh dried and ſalted; hence the 
proverb obtains in Kent, As dry as a Hake. Paroch. Antiq. 
575. Spelm. 1 5 
HAKET ON, A military coat of defence. Half. in 


. HALF-BLOOD, Is no impediment to deſcents of fee- 

ſimple lands of the crown, or to dignities, or in de- 
ſcent of eſtates tail: but in other tales it is an impedi- 
ment. Adminiſtration is grantable to the 'ba/f-blood of 
the deceaſed, as well as to the whole blood; and Ba. 
blood ſhall come in for a ſhare of an inteſtate's eſtate, e- 
qually with the whole blood, they being next of kin, in 
equal degree. Style 74. 1 Vent. 30). 22 Car. 2. c. 10: 


See Demy Sangue, and Inteftates. 55S 
HALFENDEAL, Signifies the moiety, or one half of 
a thing ; as fardingdeal is a quarter, or fourth part of an 


acre of land, &c. | $8 ; 

HALF-MARK, (Dimidia Marke) is a noble, or fix 
ſhillings and eight pence in money. If a writ of Right is 
his anceſtor, 
be alledged, the ſeiſin is not traverſable by the defendant, 
but he muſt render the ha{f-mark for the inquiry of the 
ſeiſin; which is as much as to ſay, that though the defend- 
ant ſhall not be admitted to deny, that the plaintiff or his 
anceſtors were ſeiſed of the land in queſtion, and to prove 
his denial ; yet he may be allowed to tender half” a mark 
in money, to have an inquiry made, whether the plaintiff, 
&c. were ſo ſeiſed, or not. F. NV. B. 5. Old Nat. 
Br. 26. But in a writ of advowſon brought by the King, 
the defendant may be permitted to traverſe the ſeiſin, 
by licence, obtained from the King's ſerjeant; ſo that 
the defendant ſhall not be obliged to proffer the half 
mark, &c. F. N. B. 231. * 

HALF-SEAL, Is what is uſed in the Chancery, for ſeal- 
ing of commiſſions to delegates, upon any a to the 
court of delegates, either in eccleſiaſtical or marine 
cauſes, Stat. 8 Eliz. c. 5. | 

HALF-TONGUE. See Medietas Lingue, as to pleas 
and trials of foreigners. | 

HALKE, (From the Sax, Heale, i. e. Angulus) An 
hole; ſeeking in every halle, &c. 

HALL, (Lat. Halla, Sax. Heall) Was anciently tak- 
en for a manſion-houſe or habitation, being mentioned as 
ſuch in Domeſday, and other records; and this word is 
retained in many counties of England, eſpecially in the 
county palatine of Chefter, where aimoſt every gentleman 
of quality's ſeat is called a Hal. 1758 

HALL, or COMMON HALL. There is a Common 
Hall for electing a mayor, ſheriffs, and other officers of 
the city of London, aſſembled at Guild. ball by the Lord 


Mayor. Ord. 7 V. 3. 279 
HALLAGE, Is toll paid for or merchandize 
vended in a hall; and particularly applied to a fee or toll due 


for cloth, brought for ſale to Blackwell ball in London 


Lords 


H AN 


Lords of fairs or markets, are entitled to this fee. 6 | 


Rep. 62. a al 
* HALLAMAS, The day of Al/-Hallows or All- Saints, 
viz. November 1. and one of the croſs quarters of the 
year, was computed in ancient writings from Hallamas or 
Candlemas. Cowell. 2 


HALLAMSHIRE, Is a part of the county of Tork, s 
R f " ful game now diſuſed and prohibited by ſtatute. 1 E4 
HALLMOTE or HALIMOTE, (Sax. Heall, 1. e. 


in which the town of Sheffield ſtands. 21 Fac. 1. c. 2 3. 


Aula & Gemote, Convtntus) Was that court among the 
Saxons, which we now call a court baron; and the ety- 
mology is from the meeting of the tenants of one 
hall or manor. The name is ſtill kept A in ſeveral places 
in Herefordſbire, and in the records of Hereford, this court 
is entered as follows, viz. Hereford Palatium, ad Halimot 


ibidem tent. 11 Die Octob. Anno Regni Regis Hen. 6. Sc. al 


It hath been ſometirnes taken for a convention of citizens 
in their public hall, where they held their courts, which 
was alſo called Folkmote and Halmote But the word 
Halimote is rather the lord's court held within the manor, 
in which the differences between the tenants were deter- 
mined. —Omnis cauſa terminetur vel hundreds, vel comitatu, 
vel halmote ſocam habentium, vel dominorum curia. Leg. 
Hen. 1. cap. 10. AX 
HALYMOTE, Is properly a holy or eccleſiaſtical 
court ; but there is a court in London, formerly held on 
the Sunday next before St. Thomas's day, called the baly- 
mote or holy court, (Curia Sanctimotus) for regulating he 
bakers of the city &c. : | 
HALY WERCFOLK, Holyworkfolk, or people who 
enjoyed lands by the ſervice of repairing or defending a 
church or ſepulchre; forwhich pious labours they were ex- 
empt from all feodal and military ſervices. It did ſigni- 
fy ſuch of the province of Durham in particular, as held 
their lands to defend the corpſe of St. Cuthbert; and who 
claimed the privilege not to be forced to go out of the 
biſhoprick, either by the King or biſhop. Aft. Dunelm. 
apud Martoni Ang. Sac. par. 1. p. 749. 
HAM, Is a Saxon word, uſed for a place of dwelling ; 
a village or town : hence the termination of ſome of 
our towns, Nottingham, Buckingham, &c. Alſo a home 
cloſe, or little narrow meadow is called ham. 
HAMBLING, or HAMELING OF DOGS, ls the 
ancient term uſed by, foreſters for expeditating. Manwood. 
HAMESECKEN. Burglary or nocturnal houſe- 
breaking, was by our ancient law called hame/ecken, as it 
is in Scotland to this day. Black. Com. 4 VL. 223. | 
HAMLET; and HAMEL or HAMPSEL, (From the 
Sax. Ham, i. e. Domus, and Germ. Let, Membrum) Sig- 
nify a little village, or part of a village or pariſh ; of 
which three words, hamlet is now only uſed ; though 
Kitchen mentions the other two, hamel and Hamp/el. By 
Spelman there is a difference between villam integram, vil- 
lam dimidiam, and hamletam ; and Stow expounds it to be 
the ſeat of a freeholder. Several country towns have 
hamlets, as there may be ſeveral hamlets in a pariſh ; and 
ſome 18 places may be out of a town or hamlet, 
though not out of the county, Mod 3. 
HAMFARE, Breach of the peace in a houſe. Bromp- 
ton in Legibus H. 1. c. 80. TP 
HAMSOKEN, (Sax. Hamſoken) ls the liberty or pri- 
vilage of a man's own houſe; alſo a franchiſe granted to 
lords of manors, whereby they hold pleas, and take cog- 
niſance of the breach and violation of that immunity. And 
likewiſe fign//icat quietantiam miſericordiæ intrationis in ali- 
enam domum vi & injuſte. Fleta, lib. 1. cap. 47. In Scot- 
land violations of this kind are equally puniſhable with 
raviſhing a woman. Skene. And our old records ex- 
preſs burglary under the word hamſocne. | 
HANAPER OFFICE. One of the offices fo called, 
belonging to the Court of Chancery. Writs relating to 
the buſineſs of the ſubject and their returns, were, ac- 
cording to the ſimplicity of antient times, originally kept 
in an hamper, in banaperio ; and the others relating to ſuch 
matters wherein the crown is immediately, or medi- 
ately concerned, were preſerved in a little ſack or bag, 
in parva baga ; and thence hath ariſen the diſtinction, of 
the Hanaper Office, and petty bag office, which both be- 
long to the Common law Court in Chancery. Black. Com. 
3 V. ag. and vide Gilb. Chanc. p. 10. 
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HANDBOROW, A ſurety or manual pledge, 7. 7 25 
N undertaker ; for headborow is the ſuperior or chief 
od 7 Es 2765 
HAND-HABEND, A. thief caught in the very faq 

having the goods ſtolen in his hand. Leg. Hen. 1. wy 

59. Flea, lib. i. cap. 38. | 

HAND.IN AND 607. Is the name of an unlay. 


Co 2. 
i HANDEUL, In meaſuring is four inches by the ſtand. 
ard. Anno 3 H. S. c. 5. B 
HANDGRITH, (From the Sax. Hond, manus, and 
Grith, Pax) Peace or protection given by the King, with 
his own hand. ec mittunt hominem in miſericordia Re- 
gis, infractio ſeu vialatio pacis quam per manum ſuam dali 
icui. Leg. Hen. 1. 
HAND-· GUN, An engine to deſtroy game. Stat. 33 
Hen. 8. See Guns. 
HANDY-WARP, A kind of eloth. Star. 4 & 5 N. 
EEE; | 
HANIG, A term for cuſtomary labour to be done and 
performed. Mon. Ang. Tom. 2. p. 264. | 
HANK WIT alias HANGWITE, (From the Sax, 
Hangan, i. e. ſuſpendere, & wite mulcta) ls a liberty 


granted to a perſon, whereby he is quit of a felon or thief 


hanged without judgment; or eſcaped out of cuſtody. 
Raftal. We read it interpreted to be quit de Iron pendu 
fans ſerjeants le Roy, i. e. without legal trial: And elſe- 
where, mulcta pro latrone præter juris exigentiam ſuſpenſy 
vel elapſo. And it may ſignify a liberty, whereby a lord 
challenges the forfeiture for him who hangs himſelf with- 
in the lord's fee. Domeſday. 

HANPER or HANAPER, (Haniperium) The Hanaper 
of the Chancery; it ſeems to be the ſame as fi/cus original- 
ly in the Latin. 10 R. 2. c. 1. 

HANSE, (An old Gothic ward) Signifies a ſociety of 
merchants, for the good uſage and ſafe paſſage of mer- 
chandiſe from one kingdom to another. The banſe or 
mercatorum ſocietas, was and in part yet is endowed with 
man large privileges by Princes within their territories ; 
and had four principal ſeats or faples, where the Aman, 
or German oy Dutch merchants, being the founders of 
this ſociety, had an eſpecial houſe, one of which was here 
in London, called the Steel-Yard. Ortelius's Index ad 
Theatr. verbo. Afaatici. 

HANS TOWNS, In Germany, Sc. (6 named, either 
becauſe they lay near the ſea, or from the Gothick 4%, 
which is taken for thoſe who were the richeſt of the pco- 
ple; and from thence it is inferred, that theſe towns vere 
the chiefeſt for trade or riches : or it may come from 
German Hanſa, i. e. Societas; a company of merchants 
excelling others in trade. There were at firſt ſeven 
towns diſtinguiſhed by this name; afterwards they were 
ſeventy in number. 

We ſhall give an abſtract of Dr. Robert/on's account, 
which is much more perfect. Towards the middle of tht 
thirteenth century, the nations around the Bullick vert 
extremely barbarous, and infeſted that ſea with thei 
piracies ; this obliged the cities of Lubeck and Hambuy!, 
loon after they began to open ſome trade with theſe pet 
ple, to enter into a league of mutual defence. The) de 
rived ſuch advantages from this union, that other 10% 
acceded to their confederacy, and in a ſhort time 
of the moſt conſiderable cities ſcattered through thoſe 
countries which ſtretch from the bottom of the Ball, u 
Cologne on the Rhine, joined in the famous Hal 
league, which became fo formidable, that its alliance 
was courted, and its enmity dreaded by the greateſt * 
narchs. The members of this powerful aſſociation form 
ed the firſt ſyſtematic plan of commerce, known ol 
middle ages, and conducted it by common laws ena F 
in their general oo Hiſt. Emp. Char. + Id 
79, 80. See Id. fo. 336. | 
| HANTELODE, I arreſt, from the Germ. 3 

hand, and load, i. e. laid; manus immiſſi : As ar 
made by lay ing hold on the debtor, Sc. de fave 
HAP, (Fr. apper, i. e. Rapere, to catch) Is of * en, 
ſignification with us as in the French ; as to hp tbe 
is where partition being made between two * 


— 
— 
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more land allowed to one than the other, the that has moſt | 


he land charges it to the other, and ſhe haps the rent, 
ire aſſiſe is brought, &c. This word is uſed by Lit- 
leton, where a perſon happerh the poſſeſſion of a deed poll. 


t. f. 8. | : 
QUE, A little hand gun, prohibited to beuſed by 
ſtatute 33 H. 8. c. 6. and 2 & 3 Ed. 6. cap. 14. 


There is the half-baque or demy-haque, within the ſaid 


8. 
A OUEBU r. A bigger ſort of hand- gun than the 
haque, from the Teuton, aeck buyſe ; it is otherwiſe call- 
ed an harquebuſs, vulgarly a haghut. 2 & 3 Ed. 6. c. 14. 
and 4 & 5 Ph. and Mar. c. 2. 

HARATIUM, (From the Fr. Haras) A race of horſes 
and mares, kept for breed; in ſome parts of England 
termed a ftud of mares, &c. Spelm. Glofl. 

HARBINGER, An officer of the King's houſe, &c. 
See Harbinger. 

HARBOURS and HAVENS. There are many acts 
of parliament for repairing and improving the harbours and 
havens of this kingdom, ſuch as the 2 3 Hen. 8. cap. 7. and 
28 H. 8. relating to the havens and ports of Plymouth, 
Portſmouth, Falmouth, &c. in Devonſhire and Cornwall ; 
and none ſhall labour in' tin works, near rivers of thoſe 
havens, but ſhall prevent the fall of ſtones aad gravel 
therein, Caſting and unlading ballaſt, rubbiſh, &c. in 
any harbour, haven, or road, incurs the penalty of 5 /. 
by Hat. 34 Hen. 8. cap. 9. The 27 of Eliz. cap. 1. was 
made for repairing Orford haven in Suffolk; and 13 & 14. 
Car. 2 and 4 Geo. 1. c. 13, &c. for the reparation of 
Dover harbour, &c. And duties are granted by theſe ſta- 
tutes, towards effecting thereof. Vide the ſtatutes. By 
the Stat. 19 Geo. 2.c. 22. If any maſter of a ſhip ſhall 

caſt out of any ſhip, riding in any haven, &c. any ballaſt, 
&c. but only on land, where the tide never flows or runs, 
he may be fined by the juſtices, not more than 5 J. nor leſs 
than 50s. As ſoon as any ſhip ſhall be ſunk, ſtranded, 
or run on ſhore in any harbour, &c. or be brought or 
drove in, or be there in a ruinous condition, and there 
ſuffered to remain, and the owner ſhall begin to carry 
away the rigging ; on ſummons of the owner, or com- 
mander, a juſtice may ſeize the ſhip, &c. and by ſale 
thereof raiſe money to clear the harbour. Stat. 20 Geo. 2. 
c. 14. was made for opening Southwold haven in Suffolk, 
Stat. 20 Geo. 2. c. 18. was made for improving Sunder- 
land harbour in Durham. See Stat. 27 Geo. 2. c. 8. for 
improving and inlarging the harbour of Leitb. 
ARD WIC, Mentioned in Domeſday, and by Spelman. 
See Herdlwick. 

HARES, The penalty of taking and killing them, by 
ſtatute 1 Jac. 1, &c, Vide Game. 

HARLOTS. If any vintner, alehouſe-keeper, &c. in 
London, ſhall permit any Harlots, or common women of 
their bodies, to come into their houſes to eat, or drink, 
or otherwile to be converſant or abide there; they ſhall be 
liable. to impriſonment, and alſo the women and harlots. 
Artic. Wardmote 23. 

HARNESS, (Fr. Harm/ch) Signifies all warlike inſtru- 
ments. Hoved. p. 725. Matt. Pariſ. The tackle or 
furniture of a ſhip, was alſo called harne/s or barnefium. 
Pl. Parl. 22 Ed. t. 

HARO, HARRON, An outcry after felons and male- 
factors; and the original of this clameur de haro comes 
from the Normans. Cuſtum. de Normand. Vol. 1. p. 


104. 

HARPING-IRONS, Are iron inſtruments for the 
ſtriking and taking of Mhales: And thoſe that ſtrike the 
2 them are called Harpiniers, or Harpooners. Merch. 

ict. 

HaARRIERS, (Harrecti canes) Small hounds, for hunt- 
ing the hare : Anciently ſeveral perſons held lands of the 
King, by the tenure and ſervice of keeping packs of bea- 
Lees and barriers. Cart. 12 Ed. 1. 

HART, ls a ſtag, or male deer of the foreſt five years 
old compleat ; and if the King or Queen do hunt any ſuch, 
and he eſcape alive, then he is called an Hart Royal: And 
Nr by the hunting he is chaſed out of the foreſt, pro- 
camation is uſually made in the adjacent places, that in 
"<gard of the diverſion the beaſt hath afforded the King 
or Queen, none ſhall hurt or hinder him from returning to 


* 


H: A W 
the foreſt ; and then he is called a Hart Royal proclaimed. 
Manwood's Foreſt Laws, par. 2. cap. 4. F 

HARVEST WORK MEN, May be licenſed by juſti- 
ces of peace to go into other counties to work, &c. Stat. 
F Tre ROI Ca ons: 

HASTA PORCI, A ſhield of brawn—Johannes de 
Muſgrave zenet terras in B. de domino rege per ſervitium 
deferendi domino regi unam haſtam porci, &c. Paroch. 
Antiq. 450. % dt 2rath 2; 3 

HATCHES, Are certain dams made of clay and 
earth, to prevent the water iſſuing from the works and tin 
waſhes in Cornwall, from running into the freſh rivers : 
And the tenants of ſeveral mianors there, are bound to 
do certain days work ad le hatches, or hacches. Stat. 27 
Hen. 8. c. 23. And from a hatch; gate, or door, ſome 
houſes ſituate on the highway; near a common gate, are 
called Hatches. 2 | 

HATS and CAPS, A title in the ſtatute law. See 
Stat. 8 Elz. c. 7. Haberdaſbers. . | 

HAUR, (From the Fr. Hair) Is uſed for hatred. Leg. 
1 | 

HAUTHONER, (Heimo Loricatus) A man armed 
with a coat of mail.— Et faciendo ſervitium de Hauthoner, 
quantum pertinet ad villam, &c. Charta Galfridi de Dut- 
ton, temp. H. 3. 5 | 1 
HAW. A ſmall parcel of land fo called in Kent ; as a 
Hemphaw or Beanhaw, lying near the houſe, and inclaſed 
for thoſe uſes. Sax. Dif. But Sir Edward Coke, in an 
ancient plea concerning Feverſham in Kent, ſays Hawes 
are houſes. Co. Lit, 5. See Haga. 

HAWGH or HOWGH, Signifies a green plot in a 
valley, as they uſed it in the North of England. Camb. 

HAWBERK alias HAWBERT, (Fr. i. e. Lorica) He 
who holds lands in France by finding a coat or ſhirt of 
mail, and to be ready with it when he ſhall be called, is 
faid to have hauberticum feudum, Fief de Haubert : And 
Hauberk, with our anceſtors, had the ſame ſignification, 
and ſo it ſeems to be uſed in the flat. 13 Ed. 1 cap. 6. 

HAWKS. The ſtealing of an hawk, or concealing it, 
after proclamation made by the ſheriff, is felony with cler- 
gy : But this extends only to long-winged hawks, of the- 
kind of Falcons; and not to goſ5-bawks, or ſparrow-hawks, 
34 Ed. 3. 37 Ed. 3. cap. 19. 3 Infl. 97. None fhall 
kill, or ſcare away, any hawks from the coverts where 
they uſe to breed, on pain of 10 /. to be recovered before 
juſtices of peace, and divided between the King and 
proſecutor. Sat. 11 Hen. 7. cap. 17. A hawktaken 
up, muſt be delivered to the ſheriff, if taken up by a mean 
perſon, to be proclaimed in the towns of the county, 
&c. An action of trover and converſion lies for an 
hawk reclaimed, and which may be known by her vervels, 
bells, &c. Hawking for game, ſee Game. 

HAWKERS. Thoſe deceitful fellows who went from 
place to place, buying and ſelling braſs, pewter, and other 
goods and merchandize, which ought to be utter'd in open 
market, were of old fo called; and the appellation ſeems 
to grow from their uncertain wandering, like perſons that 
with hawks ſcek their game where they can find it. They 
are mentioned Stat. 25 Hen. 8. cap. 6. and 33 Hen. 8; 
cap. 4. Hawkers and pedlars, &c. going from town to 
town, or houſe to houſe, are now to pay a fine or duty to 
the King, If they travel with an horſe, aſs, &c. the ſame 
is 8 J. and if on foot 4 J. and to be licenſed by commiſ- 
ſioners appointed for that purpoſe, or be liable to certain 
pen; and any perſon may ſeiſe a hawker, &c. till 

e 2 his licence: travelling without licence, ſhall 
forfeit 12 /. and refuſing to ſhew their licences 5 J. There 
is alſo a forfeiture for lending a licence to hire; and it 
ſhall be void. 8 & 9 V. 3. cap. 25. But traders in the 
linen and woollen manufactures, ſending their goods to 
markets and fairs, and lelling them by wholeſale ; mak- 
ers of goods, ſelling thoſe of their own making; and mak- 
ers and ſellers of Engliſh bone-lace, going from houſe to 
houſe, &c. are excepted out of the acts, and not to be taken 
as hawkers, 3 & 4 Ann. 4. c. 4. If hawkers and pedlars 
offer any tea, &c. to ſale, tho they have permits, the 
ſame may be ſeiſed as forfeited, &c. by the late act 
againſt running ancuſtomed goods. 9 Geo. 2. c. 35. We 
now call thoſe perſons hawkers, who go up and down the 


ſtrees of London, crying news books and papers, and ſell- 
5 R h ll 
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ing them by retail, and the women and others who ſell 

hem by wholeſale from the preſs, are called mercuries. 
16 Geo. 2. c. 26. : 

HAY, Haya, Fr. Haye, A hedge or incloſure; alſo a 


net to take game. See ara. | 
HAY-BOTE, Is a liberty to take thorns and other 


wood, to make and repair hedges, gates, fences, &c. ei- | 7 


ther by tenant for life or years: it is alſo ſaid to be wood, 
for the making of rakes and forks, with which men in 
Summer make hay. See Co. Lit. 41. Black. Com. 2 V. 35. 
HAY-MARKET. Carts of hay, which ſtand to be 
ſold in the Hay-market, are to pay 3 d. toad towards 
the paving and amending the ſtreet ; and ſhall not ſtand 
loaden with hay after three o'clock in the afternoon, &c. 
on pain of forfeiting 5 6. Hay fold in London, &c. be- 
tween the firſt of June and the laſt of Auguſt, being new 
hay, is to weigh 60 pounds a truſs : and old hay the reſt 
4 the year 56 pounds, under the penalty of 2 5. 6 4. for 
every truſs offer'd to ſale, &c. Stat. 2 W. & M. c. 6. 
8 89 4. See Stat. 31 Geo. 2. c. 40. | 
HAYWARD, (from the Fr. Haye, i. e. ſepes, & 


Garde, Cuſtodia) Is one who keeps a common herd of 


cattle of a town; and the reaſon of his being called 
Hayward may be, becauſe one part of his office 1s to ſee 
that they neither break nor crop the hedges of inclos'd 

rounds, or for that he keeps the graſs from hurt and de- 
5 He is an officer appointed in the Lord's Court: 
And is to look to the fields, and impound cattle that do 
treſpaſs therein; to inſpect that no pound breaches be 
made, and if any be, to preſent them at the leet, &c. 
Eitch. 46. There may be a cuſtom in a manor, to have 
a ſurveyor of the fields or Hayward, and for him to dil- 
train cattle damage-feaſant ; but he muſt avow in the 
name of him who hath the freehold. 2 Cro. 430. See 
Agillarius. | 


who play at it are called hazardors : And we read, Hazar- 
dor communis ludens ad falſos talos adjudicatur, quod per ſex 
dies in diverſis locts ponatur ſuper colliſtrigium. Int. Plac. 
Trin. 2 Hen. 4. Suffex. 10. | 
HEADBOROW, or HEADBOROUGH, (from the 
Sax. Head, 


principal government within his own pledge; as he was 
called headborow, ſo he was alſo ſtiled borowhead, bor holder, 
thirdborough, t1thingman, &c. according to the uſage and 
_ diverſity of ſpeech in ſeveral places. Lamb. Theſe head- 
borows were the chief of the ten pledges ; the other nine 
being denominated handborows, or inferior pledges : 
Feadborows are now a kind of conflables. | 

HEADLAND, Is the upper part of ground left for 
the turning of the plough ; whence the headway. Paroch. 
Antiq. 587. 

HEAD-PENCE, Was an extraction of a certain ſum 
heretofore collected by the ſheriffof Northumberland of the 
inhabitants of that county, without any account therefore 
to be made to the King ; which was aboliſhed by Stat. 
23 H. 6. c. 7. 

5 HEAD- SILVER, Paid to lords of leets. See Common 

Ine. 

HEALFANG or HALSFANG, Is compounded of 
two Saxon words Hals, i. e. Collum and Fang, capere, and 
ſignifies that puniſhment, qua alicui collum ftringatur, (col- 
HMrigium). Sometimes it is taken for a pecuniary mulct, 
to commute for ſtanding in the pillory ; payable to the 
King or Chief Lord. Leg. H. 1. cap. 11. 

HEALTH, (yurtes to.) Injuries affecting a man's 
health, are where by any unwholeſome practices of ano- 
ther a man ſuſtains any apparent damage in his vigour or 
conſtitution, As by ſelling him bad proviſions or wine ; 
(1 Roll. Abr. go.) by the exerciſe of a noiſome trade, 
which infects the air in his neighbourhood ; (9 Rep. 57. 
Hutt. 135.) or by the neglect, or unſkilful management, 
of his phylician, ſurgeon or apothecary. For it hath 
been ſolemnly reſolved, that mala praxis is a great miſde- 
meanor and offence at Common law, whether it be for 
curiofity and experiment, or by neglect; becauſe it 
breaks the truſt which the party had placed in his phyſi- 
cian, and tends to his deſtruction. Ld. Raym. 214. Theſe 
are wrongs or injuries unaccompanied by force, for which 


caput, & Borge, fidejuſſor) Signifies him who | 
is bead of the frank. pledge in boroughs ; and who had a 
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there is a remedy in damages, by ſpecial action of tr 
on the caſe. Black. Com. 3 V. 122. As to . 
againſt the public health of the nation, there are various 
proviſions, as with reſpect to the plague. Stat. 1 Jac. 1. 6. 
31. 26 Geo. 2. c. 6. 29 Geo. 2. c. 8. As to una. 


ſome prouiſins. 51 Hen. 3. ſtat. 6. Ord. Propiſtor. c 
12 Car. c. 25. ſect. 11. 


HEARTH-MONEY, A tax formerly levied, but 
now aboliſhed. Vide Chimney-money. ; 

HEBBER-MEN, Fiſhermen, or pochers below FD 
don Bridge, who fiſh for whitings, ſmelts, &c. common 
at ebbing water, mentioned in one of the articles of 0 
Thames jury, at the court of the conſervator of the rive; 
Thames, printed anno 1632. And theſe perſons are pu- 
niſhable by ſtatute 4 H. 7. c. 15. 

HEBBING-WEARS, Are wears or engines made or 
laid at ebbing water. 23 H. 8. c. 5. 

HEBDOMAS, (Lat.) A week. See Heh, 

HEBDOMADIUS, - The week's man, canon or pre- 
bendary in the cathedral church, who hath the care of 
the choir, and the officers belonging to it, for his own 
week. Reg. Epiſc. Hereford. MS. See 8 

HECK, Is the name of an engine to take fiſh in the 
river Owſe. 23 H. 8. c. 18. | | 

HECCAGIUM, ls fuppoſed to be rent paid to the 
lord of the fee for liberty to uſe the engines called Heck. 

HEDA, A ſmall haven, wharf, or landing place. Domeſd 
See Hith. 

HEDAGIUM, Toll or cuſtomary duties paid at the 
hith or wharf, for the — goods, &c. from which 
exemption was granted by the King to ſome particular 
perſons and ſocieties. Cartular. Abbat. de Radinges, MS. 


F. 7: | 
LikDGk-BOTE, Is neceſſary ſtuff to make bedges, 


| which the leſſee for years, &c. may of common night 
HAZARD, Is an unlawful game at dice; and thoſe | 


take in his ground leaſed. See Hay- bote. 

HEDGE-BREAKERS. By the ſtatute 43 El. cop.). 
hedge-breakers, Ic. ſhall pay ſuch damages as a juſtice 
of peace ſhall think fit; and if not able to pay the da- 
mages, ſhall be committed to the conſtable to be whipped. 
And conſtables, and others, may apprehend perons ſu- 
{pected of hedge-flealing, and carry — before a juſtice; 
where not giving a good acceunthow they came by wood, 
&c. they are not only to make ſuch recompence as the 
juſtice of peace ſhall adjudge, but pay a ſum not exceed. 
ing 10 5. for the uſe of the poor, or be ſent to the houſe 
of correction for a month, by 15 Cir. 2. c. 2. Ferſons 
convicted of buying ſtolen wood, ſhall forfeit treble value 
to him from whom taken. Sid. : 

HEIR, (Heres, ab hzwreditate) Is he ex juſtis nuptu 
procreatus, who ſucceeds by deſcent to lands, tenements 
and hereditaments, being an eſtate of inheritance. The 
eſtate muſt be fee, becauſe nothing paſſeth jure hered- 
tatis but fee; and by the Common law a man cannot be 
heir to goods and chattels : But the civilians call him le. 
redem, qui ex teflamento ſuccedit in untverſum jus teſts 
toris. 


Under this head may be conſidered, 


I. The ſeveral Rinds of heirs. 
II. bo may be heirs, what perſons are excluded frm 
being heirs, and where the word heirs 1s neceſſary 
create an inheritance, 1 
III. pere the heir ſhall take advantage of the cdl, 
covenants, &c. of his anceſtor, what bal g0 . 
&c. and where the heir ſball be liable to the debts 
contracis of the anceſtor. 


I. The ſeveral kinds of hers. * 
Some writers have made a diſt inction of heres an. 
& hereditatis ; a man may be heres ſangun's to à 7 K 
or anceſtor, and yet upon diſpleaſure, be defeated pb : 
inheritance : And there is an n/timus heres, being &c. 
whom lands come by e/cheat, for want of lawful 1 
The lord of whom the lands are held, or the King. 2 
lib. 7. cap. 17. But the moſt uſeful diviſion 1s, 18 
heir apparent, heir general, heir ſpecial, heir ) cuſtom, 
heir 5 deviſe, called heres fattus. 


Heir apparent, Is one during the life-time of bis 30 
| ceſtor ; till the anceſtor's death he is only 


heir ph 
of 
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or at law, 1 Inſt. 8. Bonds and bargains with ſuch an | 
heir, to have double or treble the money lent, after his 
father's death, &c. are ſet aſide in equity; but it is by 
paying what was lent bona fide, with intereſt, if the obli- 
gor applies for relief: tho' in caſe the obligee ſues, 
he ſhall not recover what was really lent ; for that would 
be to affiſt fraud. 1 Vern. 359. 1 Vern. 141. Where 
young heirs enter into any bond, Chancery relieves againſt 
it, without evidence of actual impoſition ; becauſe there 
is a ſuppoſed diſtreſs, and preſumption of a liableneſs to 
be impoſed on. Barnardiſt. 481. 1 | 

Heir general. The heir general or heir at common law 
is he who after his father or anceſtor's death hath a right 
to, and is introduced into, all his lands, tenements and he- 
reditaments. But he muſt be of the whole blood, not a 
baſtard, alien, &c. ; | 

None but the heir general, according to the courſe of 
the Common law, 2 to a warranty, or ſue an 
appeal of the death of his anceſtor. O. Lit. 14. a. Co. 

ac. 217, 218. y . 

If a condition be annexed to Borough Engliſh or Gavel- 
kind lands, and the condition is broken, the heir at Com- 
mon law ſhall enter ; for the condition is a thing of new 
creation, and collateral to the land : But when the eldeft 
ſon enters, the heir or heirs by cuſtom, fhall enjoy the 
land; for by breach of the condition they are reſtored 
to their ancient eſtates. Cro. Elz. 204. Plow. 28. 
Co. Lit. 11, 12. 2 0 

Special heir, Is the iſſue in tail claiming per formam do- 
ni, and as the ſtatute de doms 3 the eſtate to him, 
his anceſtor cannot grant or alien, nor make any right- 
ful eſtate of freehold to another, but for term ot his own 
life. Lit. ſect. 613. 5 f 

Heir by cuſtom. A cuſtom in particular places varying 
the rules of deſcent at Common law is good; ſuch as the 
cuſtom of Gavel- kind, by which all the ſons fhall in- 
herit, and make but one heir to their anceſtor ; but the 
general cuſtom of Gavel kind lands extends to ſons only, 
but a ſpecial cuſtom, that if one brother dies without 
iſſue, all his brothers may inherit, is good. C. Lit. 


140. | 

Heir by deviſe, or heres factus; is only a deviſee of 
lands, being made fo by the will of the teſtator, and has 
2 right or intereſt than the will gives him. 3 
42. 4. | 
15 has been held in Chancery, that ſuch an heir ſhall 
have the aid of the perſonal eſtate in diſcharging the 
debts of the teſtator, 1 Vern. 36, 7. 

But this muſt be underſtood of an heres factus of the 
whole eſtate, who ſhall have the benefit of the perſonal 
eſtate, but a deviſee of particular lands ſhall not. Pre- 
ced. Chanc. 2. 

Likewiſe there is a lineal beir, as the ſon of a perſon ; 
and a collateral heir, as brother, &c. Yet a man can 
have no right heir, to ;ake lands during his life. Dyer 
99. | | 


Il. ho may be heir, what perſons are excluded from 
being heirs, and where the word heirs is neceſſary to 
create an inheritance, 

The eldeſt ſon, after the death of his father, is his 
ber, & c. And if there be grandfather, father, and fon, 
and the father die before the grandfather, and after the 
grandfathers die ſeiſed ; the land ſhall go to the ſon or 
daughter of the father, and not to any other children of 
the grandfather. Bro. 303. And this Heir is called heres 
Jure repreſentations, becauſe he doth reprefent his fa- 
ther's perſon : but if in this caſe, the father die without 
any child ; his next eldeſt brother ſhall have the land as 
beir, or for want of a brother, it deſcends to the ſiſters of 
the father, Bid. A man, having iſſue only a daughter, 
dies, leaving his wife with child of a ſon, which is after- 
wards born ; here the ſon after his birth is Heir to the 
land, but till then the daughter is to have it. 9 H. 6. 
23. Perk, 521. | 

here are ſome perſons who may not be heirs ; as a baſ- 
tard born out of lawful wedlock ; an alien, born out of 
ne King's allegiance, tho in wedlock; a man at- 
ainted of treaſon or felony, whoſe blood is corrupted ; 


cannot be heir, propter defettum ſubjectionit; nor may one 
made denizen by letters patent, tho *tis -otherwife ot 


a perſon naturalized by act of parlament. Co. Lit. 8. 
2 Danv. Abr. 552: A baſtard by continuance, may be 


. heir againſt a ſtranger ; and an hermaphrodite may be 


heir, and take according to that ſex which is moſt preva- 
lent; but a monſter, who hath not human ſhape cannot 
be herr, although a perſon deform'd may. G. Lit. 1; 
2 Danv. 553. Ideots and lunaticks, perſons excommu- 
nicate, attainted in præmunire, out- laws in debt, &c. may 
be beirs. Ibid. f 

The word heir is not a good deſcription of a perſon in 
the life time of the anceſtor ; and an eldeſt fon ſhall not 
take by the name of heir in the life-time of his father. 2 
Leon. 70. A man cannot raiſe a fee- ſimple eſtate to his 
right heirs, by the name bf heirs, as a purchaſe, by con- 
veyance or otherwiſe ; but in ſuch caſe the heir ſhall be 
in by deſcent : Forttor & potentior eft diſpofitio legis, quam 
hominis.., Hob. 20. 2 Lill. Abr. 11. By the law of Ex- 
land, no perſon can take to himſelf an inheritance in fee- 
ſimple by deed, without the word heirs ; but be may by 
deviſe: tho' in caſes where the word beir is wanting, it 
has been adjudged that if there were other words equiva- 
lent, and the intereſt in the thing granted paſſeth by the 
conſideration only, without any further ceremony in the 
law, an eſtate in fee may paſs. 2 Nel/. Abr zs. In a 
deviſe by will, or exchange, &c. the word heirs is not ne- 
ceſſary: but eſtates of inheritance, which are other wiſe 

conveyed, require it. Jen Cent. 196. The word heir 
is nomen collechivum, and extends unto all heirs: And 
under heirs, the herrs of heirs are comprehended in inſini- 
tum; if lands are given to a man and his heirs, all his 
heirs are ſo totally in him, that he may give his lands to 
whom he will. Trin. 23 Jac. 1. Noy 56. 

The beir is favoured by the Common law; and the an- 
ceſtor could not give away his lands by will from his herr 
at law, without the conſent of the bir, till the ſtatute 32 
H. 8. c. 1. 2 Lill. 11. Hill. 23 Car. BB. R. Dubious 
words in a will ſnall be conſtrued for the benefit of the 
heir; and not to diſinherit him: And the heir at law is 
preferred in Chancery in a doubtful cafe. Noy 185. Chanc. 
Rep. 5 Where the lands were deviſed to the heirs of J. S. 
then living; it was held, that his eldeft ſon ſhould have 
them, though in ſtrictneſs he was not heir during his fa- 
ther's life, but heir apparent: But this was by reaſon of 
the words then living, which made it a deſcription of the 
perſon. Freced. Chanc. 57. 


III. Fhere the heir ſball take advantage of the conditions, 
covenants, &c. of his anceſtor, what ſball go to him, 
&c. and where the heir ſball be liable to the debts and 
contracts of the anceſtor. 

Conditions and covenants real, or ſuch as are annexed 
to eſtates, ſhall deſcend to the heir, and he alone ſhall 
take advantage of them. 43 Ed. 3. c. 4. 1 And. 55. 

And this is not only where there are expreſs words, but 
alſo where there are none; for the law by implication re- 
ſerves the condition to the heir of the feoffer, &c. for be- 
ing prejudiced by the diſpoſition, it is but reaſonable that 
he ſhould take the ſame advantage that his anceftor whom 
he repreſents might. 1 Roll. Abr. 407, 47 2. 

If a man, ſeiſed of lands in right of his wife, makes a 
feoffment in fee upon condition, and dies, and after the 
condition is broken, the heir of the huſband ſhall-enter ; 
tor though no right deſcended to him, yet the title of entry 
by force of the condition which was created upon the fe- 
offment, and reſerved to the feoffor and his heirs, deſcend- 
ed. 8 Co. 43. Co. Lit. 202. a. 336. b. 

The heir ſhall take advantage of a nomine pane, for 
being incident to the rent, it ſhall deſcend to the heir, 
being a ſecurity or penalty to engage the payment of the 
rent ; therefore whoever has a right to the rent, ought in 
reaſon to have the penalry, which is to oblige the tenant 
to pay it. Co. Lit. 162. 5. 

If a man leaſes for y-ars, and the leſſee covenants with 
the leffor, his executors and adminiſtrators, to repair and 
leave it in good repair at the end of theterm, and the 
leffor dies, &c. his heir may have an action upon this co- 
venant, for this is a covenant which runs with the land, 


thele laſt may not be heirs, propter delictum; and an alien 


and ſhall go to the heir, tho he is not named; and it 
appears, 
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appears that it was intended to continue after the death 
of the leſſor, inaſmuch as his executors, &c. are named. 
3 Lev. ga. Lougher ver. Williams. Skin. 305. S. C. 
cited. | 

If A. infeoff B. upon condition, that if the herr of A. 
pays to B. &c. 205. then he and his heirs may re-enter ; 
this is a good condition, of which the Heir of A. may 
take advantage, and yet A. himſelf never can. Co. Lit. 
214. b. 

Not only land, but rent not dueat the death of the an- 
ceſtor leſſor, ſhall go ro the heir; ſo corn ſown by a 
tenant for years, where his term expires before the corn 
is ripe; every thing faſtened to the freehold, timber- 
trees, deeds belonging to the inheritance ; deer, conies, 
pigeons, fiſh, &c. 2 Nel. Abr. 927. An beir ſhall en- 
force the adminiſtrator to pay debts with perſonal eſtate, 
to preſerve the inheritance. Chanc. Rep. 280, 293. If 
an executor hath aſſets, he is compellable in equity to 
redeem a mortgage, for the benefit of the heir; and it is 
the ſame where the heir is charged in debt. Hard. 511. 
And when the heir is ſued for the debt of his anceſtor, 
and pays it, he ſhall be reimburſed by the executor of 
the obligor, who hath perſonal aſſets. 1 Chanc. Rep. 74. 
But in action of debt brought upon a bond againſt an 
heir, tis no good plea for the Heir to ſay, that the execu- 
tors have aſſets in their hands. Dyer 204. For a cre- 
ditor may ſue either heir or executor, and heirs and ex- 
.ecutors are both chargeable upon ſpecialties. If an heir 
hath aſſets, and the executor alſo, it is at the election of 
the obligee to have action of debt againſt che one, or the 
other; but he ſhall not charge them doubly. 2 Plowd. 
433. If an heir hath made over lands fallen to him by 
deicent, exccution ſhall be had againſt him to the value 
of the land, &c. if it be not fold bona fide before the 
action brought, in which caſe there is a ſaving by the 
Statute 3 & 4 W. & M. cap. 14. And whether the heir 
hath lands by deſcent, ſhall be tried and enquired of, with 
the value, by a jury, to make the heir anſwerable. 5 
Mod. 122. | 


4 Where bound, &c. 

As the heir at law is the proper and only perſon, 
who can take advantage of conditions, &c: annexed to 
the real eſtate; ſo he ſhall be bound by all ſuch condi- 
tions, &c. which run with the land, whether ſuch con- 
ditions were annexed to the eſtate by the original feoffor, 
grantor, or immediate anceſtor. 1 Roll. Abr. 421. 

If a gift be made in tail on condition, that the donee 
ſnould not diſcontinue, and the donee hath iſſue two 
daughters, and one of them diſcontinues, the donor ſhall 
enter and evict them both, becauſe it was the original 
condition annexed to the whole eſtate, that no part of it 
ſhould be diſcontinued. Co. Lit. 165. 

But note, that neither tenant in tail, nor his iſſue can 
be reſtrained from aliening by fine and recovery, tho 
they may be reſtrained from aliening by feoffment, or 
other tortious act, which amounts to a diſcontinuance. 

So where one deviſed lands to A. and the heirs male 
of his body, provided, that if he does attempt to alien, 
that then immediately his eſtate ſhall ceaſe, and B. ſhall 
enter, and A. makes a feoffment in fee, and thereupon B. 


enters; and it was adjudged againſt B. and thax the con- 
dition was void, becauſe non conſtat what ſhall bGadjudged 
an attempt, and how it ſhould be tried. 1 Vent. 321. 


3 Keb. 787. Picrs and Winn. 

. Alſo where a condition is annexed to the eſtate given 
to the heir, and which goes in abridgment and reſtraint 
thereof, the ſame ſhall in ſome caſes be conſtrued a limi- 
tation; for if it were a condition, nobody could take ad- 
vantage of it but the heir. Dyer 316. 10 Co. 41. 
1 Vent. 199. 

As if a copyholder in Borough Engliſb ſurrenders to the 
uſe of his will, and after deviſes to his wife for life, re- 
mainder to his eldeſt fon, paying 40s. to each of his 
brothers and ſiſters within two years after the death of 
his wife, &c. this is a limitation, and not a condition ; 
for if it ſhould bea condition, it would extinguiſh in the 
cir, and there would be no reinedy for the money. Cro. 


H E I 
114. S. C. Vide farther as to the doctrine of the Jr 
being bound, &c. YVaugh. 21. 2 Mod. 26. S. C. G5 
Eliz. 833, 919. Moor 644, pl. 891. Noy 51. 
But wherever the anceſtor makes a conveyance or di 
poſition on condition, which goes in reſtraint and abridg. 
ment of the eſtate of the heir, he muſt have notice of i. 
for having a good title by deſcent ; he is not obliged to 
take notice of ſuch condition at his peril, as others muſt 
do. 8 Co. France's caſe. | 

If the perſon of the anceſtor be bound in reſpect of his 
land, which deſcends to the heir, he ſhall be charged: 4, 
if by a ſubſidy to be aſſeſſed upon every one having 20.4 
per annum, A. be charged and die; his heir ſhall Pay it 
for it runs with the land. R. Mo. 17. 

Heir is nomen collectivum; and therefore, if a condition 
be, that if his heir does not pay ſuch a rent charge, the ety; 
ball go to B. if the heir of the heir does not pay, the con- 
dition is broken. R. 2. C70. 145. 

It has been held, that the heir is never chargeable 


longer than he hath aſſets, for he is not obliged to keep 
them till he is charged: But if he hath aſſets, he ough to 
lead truly, and confeſs them ; otherwiſe judgment ſhall 
given againſt him de terris propriis, for *tis then his debt. 
Jones 88. 3 Salk. 179. When a man recovers again{ an 
beir, by default or verdict, on pleading rieus per dig, 
a ſpecial judgment de terris deſcenſis, may be cnc 
againſt the heir, and the plaintiff ſhall have all the lan; by 
deſcent in execution: tho' if the judgment be gat 
ral againſt the heir, without praying ſuch ſpecial judg- 
ment, he can only have a moiety of the lands by egi. 
Plowd. 439. 2 Leon. 16. Here the plaintiff ma) fiat 
that the heir hath ſuch land by deſcent, and pray to have 
execution of all his land. Dyer. 149. 122 72. The 
judgment and execution ſhall, be general, unleſs the he- 
acknowledge the action, and ſhews that he hath ſo much 
by deſcent ; but if he will not ſhew. what he hath by de- 
ſcent, he loſes the benefit of the law. Mich 1 . & Al. 
B. R. Go. El. 692. : 
If the heir, in caſe where the anceſtor hath bound him- 
ſelf and his herrs, have never ſo much land come to him 
by gift in tail, or conveyance of the father, and 519 
deſcent, he is not chargeable at all: and ſo it is for ary 
eſtate but what is in fee-fmple ; as where lands are granted 
to J. S. and his heirs during the life of another, &c. the 
heir ſhall not be charged for this, no more than for the 
land entailed. 10 Rep. 98. M lands can be charged but 
fee: ſimple; therefore in a ſuit againſt the heir, the judg- 
ment is only for the land deſcended, and not for other 
lands, &c. but where it is by his own fault, as by a falſ 
plea, or the like. 1 If. 102, 376. 

A man binds himſelf and his hezrs in an obligation, and 
bath lands and heirs on the part of the father, and the part 
of the mother ; the heirs and lands of both, and not of 
one alone, muſt be charged in debt: and the plaintif 
ſhall have ſeveral actions; and execution ſhall ſtay, till it 
may be had againſt both of them. 2 Rep. 25. Hub. 25: 
Alſo if one bind himſelf and his heirs, and leave land at 
Common lau, and lands in gavelkind ; the obligee mul 
ſue all the heirs. Hob. 25. An heir ſued on a ſpeciali, 
ſhall have his age; and if one of the heirs be within agt, 
the parol ſhall be ſtayed for all. Moor. cap. 203. A cal 
lateral heir is chargeable for the debt of his anceſtor ; but 
the declaration muſt be ſpecial, and he is to be charged s 
collateral heir, not as immediate heir ; and if a ſon hap 
pens between, who dies, he muſt be ſaid uncle and fel 
of the fon, who was heir of the debtor, &c. Cv. C. 
151. And a child born, though he lives but an hour, 
has the fee of lands veſted in him as heir. Hell. 134 
In a writ a man need not ſhew how he is Heir; but be 
muſt in a declaration, &c. tho' it is only for form 10 
ſet forth how a perſon is heir, becauſe it is not traverlable; 


and heir, or no heir, is iſſuable. Moor 885. If an bei 09g" 
to confeſs the debt on action brought againſt him, 4. 
the debt be not denied, it muſt be admitted. 1 Lulu. 44% 

Debt againſt the heir, upon the bond of his ee, 
to be brought in the debet and detiner, becauſe the len 
himſelf is bound, and not in the detinet only * 


Elis. 204. Hellk and Hammond. 3 Oo. 20-1. 2 Leon. 


— — 


1 Lev. 224 


that is cured by verdict. Sid. 342. 1 


without an expreſs lien and aſſets; and even then, no 
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het 1 t bound by the bond of the anceſtor, unleſs he 
= cxprelily bound ? and if in a bond a man bind his Heirs, 
but not himſelf the* bond is void. 2 Saund. 136. Cro. 
Jac. 550. Alſo a man ſhall never bind his heir to War- 


ranty, where he himſelf was not bound: if he makes a fe- 


offment in fee, and binds his heirs only to warranty, the 
feoffment is void, for the heir ſhall be bound to warranty 
in ſuch caſes only, where the anceſtor was bound, with- 
out which it cannot deſcend upon him. 1 sf. 386. 
And warranties and eſtoppels ſhall deſcend upon the heir 
general, and not upon any ſpecial heir, Ce. So that if 
2 man convey land with warranty againſt him and his 
heirs, his heir on the mother's part ſhall not be vouched 
by this, ſo long as there is an heir on the father's part, 
&c. Hob. 24. 3 

A grant of an annuity, muſt be for a man and his berrs, 
to bind the heir, altho' there be aſſets, and when he 1s 
named, the heir, ſhall not be bound except there be 
aſſets. 1 Int. 144. Where a perſon covenants with 
another to perform any act, if his heir be not named, he 
is not bound by it : but in covenants of others, that con- 
cern the inheritance, the heir ſhall have the benefit of 
them, tho' not named. 5 Rep. 8. 1 Roll. Abr. 520. 
An heir may enter for a condition broken, when the con- 
dition is annexed to lands, and take advantage of it ; be- 
cauſe if there had been no condition, the land would 
have deſcended to him. And an heir may perform a 
condition, to fave the land. 2 Nel. Abr. 929. 

The heir ſhall not have money due on mortgages in fee, 
if he be not particularly named, but the executor ; and if 
the day be paſt, although the heir be named, the execu- 
tor ſhall have it. 1 ft. 210. 2 Yentr. 248. 


As to ſaing and being ſued. 

It is clear, that the heir may bring any real action dror- 
tural, in right of his anceſtor, but cannot regularly my 
any perſonal action, becauſe he has nothing to do wit 
the aſſets, or perſonal contracts of his anceſtor. G. Lit. 
164. If an erroneous judgment be given againſt the 
anceſtor, by which he loſeth the lands, the heir may 
bring a writ of error. 1 Roll. Abr. 747. Dyer 90. 
Godb. 337. And if one hath lands on the part of his 
mother, and loſeth by erroneous judgment, and dies, the 
heir of the part of the mother ſhall have the writ of error. 
1 Leon. 261. 2 Sid. 56. So the younger ſon, when in- 
titled to the land by the cuſtom of Borough Engliſh, thall 
bring the writ of error, and not the heir at Common law, 
for this remedy deſcends with the land. Owen 68. 1 
Leon. 261. 4 Leon. 5. adjudged ; and fee Bridgm. 71. 
So if there be an erroneous judgment againſt tenant in 
tail female, the iſſue female, and not the fon, ſhall bring 
a writ of error. Dyer 90. 1 Leon. 261. 1 Roll. Abr. 
147- 

55 if a man ſettles land to the uſe of himſelf and the 
heirs of his body, the remainder to his own right heirs, 
and dies, leaving iſſue only a daughter, who levies a fine, 
and dies without iſſue, and J. S. brings a writ of error as 
couſin and collateral heir to the daughter, yet he ſhall ne- 
ver reverſe the fine, for there could no right deſcend to 
him from the daughter, becauſe ſhe had but an eſtate- 
tail, which determined by her death without iſſue ; and 
it does not appear that the remainder in fee was in the 
daughter as right heir; wherefore J. S. ſhall not reverſe 
the fine, quia de non apparentibus & non exiſtentibus eadem 
eſt ratio, eſpecially in a court of judicature, where the 
Judges can take notice of nothing that does not come judi- 

cially before them, and appear in the pleading. Dyer 
; 6 


8g. Oo. Eliz. 469. 3 Lev. 36. 

If J. S. binds kind and his heirs, in a bond, and 
thereupon judgment is obtained againſt J. $. and J. S. 
makes his will, and his heir at law executor, and dies, 


leaving lands which deſcended to his heir, yet he ſhall 
not have a writ of error as heir, for he is not privy to the 
Judgment ; and when an extent is made upon him, it is 
as tertenant, but after the lands are taken in execution, 
he may have a writ of error. Styl. 38, 39. per Roll. 
The heir at law may, in right of his anceſtor, maintain 
an action of debt for rent reſerved on a leaſe, made by his 
anceſtor, for the rent is part of the lands, and incident 
to the reverſion ; but for arrears of rent incurred in the 


life-time of the anceſtor, neither the heir, nor the executor; 
could by the Common law.maintain an action; for as to 
the heir; they were conſidered as part of the perſonal 


eſtate; and as to the executor, he could not repreſent his 
teſtator as to any contracts relating to the freehold and 


inheritance: 11 H. 6. 15. 19 H. 6. 41. O. Lit. 
162. a. But now by the 32 H. 8. cap. 37. An executor 
may maintain an action of debt for ſuch arrears; for 
which ſee tit. Debt. 

If a nobleman, knight, eſquire, &c. be buried in a 
church, and have his coat of arms, and pennons with his 
arms, and ſuch other enſigns of honour as belong to his 
degree, ſet up in the church, or if a grave. ſtone, or 
tomb be laid or made, &c. for a monument of him; in 
this caſe, albeit the freehold of the church be in the par- 
ſon, and that theſe be annexed to the freehold, yet can- 
not the parſon, or any, take them, or deface them, but 
he is ſubject to the heir, and his heirs, in the honour and 
memory of whoſe anceſtor they were ſet up. O. Lit. 
18. 5. For this ſee 1 Roll. Abr. 625. Ney 104. God- 
bolt 200. Cro. Jac. 367. 2 Bulſtr. 151. 

Where the anceſtor binds himſelf, and his heirs, in an 
obligation, the obligee may ſue the heir, or executor, or 
the adminiſtrator of the executor, at his election, and 
may have execution of the land deſcended to the heir ; for 
the Common law having allowed the action of debt againſt 
the heir, he could have no benefit by the action, unleſs 
he were permitted to have execution of the lands which 
deſcended to the heir. Plow. 441. 3 Co. 12. 4. Ov. 
Fac. 450. 1 And. 7. a 

But the body of the heir is protected, for it would be 
moſt unreaſonable to ſubject the heir to the payment of 
his anceſtor's debts, any farther than to the value of the 
aſſets deſcended. Dyer 8 1. pl. 62, 207. pl. 15. Moor 
pl. 203. G. Lit. 103, 290. 

Alio the heir muſt be expreſsly named, otherwiſe he 
is not chargeable, and the reaſon why the heir is not 
chargeable in this caſe, as the executor in caſe of a 
bond entered into by the teſtator, without being named, 
is this ; by the Common law only the goods and chatrels 
of the debtor, and the annual profits of the land as they 
aroſe, and not the land itſelf, were liable to execution 
for debt or damages, - becauſe theſe being the ſecuri 
the creditor depended upon, they were liable in the hands 
of his repreſentative or executor, as well as in the hands 
of the debtor himſelf; hence it was that the execu- 
tor was bound by the death of the teſtator, ſo far as 
he had chattels or aſſets, tho' he was not named in the 
contract ; but the land was not hable to execution, be- 
cauſe it was preſerved from the perſonal contracts and 
engagements of the tenant, that he might be the better 
able to anſwer the feudal duties to the lord, which 
were the life and ſupport of government; therefore 
the land not being originally liable to the demand in 
the hands of the obligor, muſt be much leſs liable in the 
hands of the heir, who was not comprehended in the 
contract. 2 nfl. 19. Mud. 440. Hob. 60. 

But if A. had granted, for him and his heirs, to B. and 
his herrs, ſuch a rent out of his lands ; in this caſe, the 
heirs being comprehended in the contract, are bound to 
make good the grant, fo far as hor have aſſets by deſcent 
from the grantor ; and this was allowed at Common law, 
becauſe the grantee of the rent had the land originally in 
view for his ſecurity ; and by the grant itſelf having it 
in his power to diſtrain the land 2 the rent, it was 
equal to the heir, whether the land anſwer the rent by 
diſtreſs, or by an execution upon a judgment in a writ 
of annuity. 1 Roll. Abr. 226. Pophan 87. Hob. 58. 
Dyer 344. 5. G. Lit. 144. b. 

If the anceſtor bind himſelf in a ſtatute, recogni- 
zance. &c. the heir is liable, not only as tertenant, but 
alſo as heir, otherwiſe he could not have his age; and 
cannot oblige a purchaſer, whether for valuable conſi- 
deration, or without, to contribute, but one heir may 
oblige another to contribute; as if a man ſeiſed of two 
acres, the one deſcendible, according to the courſe of the 
Common law, the other in Borough Engliſh, acknowledge 
a ſtatute, &c. the heir at law ſhall oblige the Borough 


Engliſh to contribute : ſo one coparcener ſhall oblige the 
| other to contribute; or if the conuzor had lands, ſome 
5 S deſcendible 
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deſcendible to the heirs of the father, and ſome deſcen- 
dible on the heirs of the mother, the heir on the part of 
the father ſhall compel the heir on the part of the mother 
to contribute; & fic vice verſa. 2 Co. 12. Sir William 
Herbert's caſe. | 

By the Common law, if the heir before an action 
brought againſt him had aliened the aſſets, the obligee 
was without any remedy z but if he only aliened, hanging 
the writ, the lands, which he had by deſcent at the time 
of the original purchaſed, had been liable. Co. Lit. 
102. . 

In conſequence of this doctrine, that the lien ſhall have 
relation to the time of the original purchaſed, it hath 
been adjudged, that if there had been two ereditors to 
J. S. whoſe heir is bound, viz. A. and B. and A. files 
an original in C. B. and hath judgment thereon, Trin. 
Term, 2 Jac: 2. by default, and thereupon a general 
elegit iſſues againſt all the lands of the heir, and a moiety 
thereof is delivered to A. B. on a bill filed in B. R. 
1 & 2 Jac. 2. has a ſpecial judgment againſt the aſſets 
confeſs d by the heir, Trin. Term, 3 Jac. 2. tho' B.'s 
judgment be ſubſequent to A's, yet it appearing that his 
bill or original was filed before A.'s, the judgment ſhall 
have relation thereto, therefore he mult be firſt ſatisfied. 
Carth. 245. : 

So it ſeems in the above caſe, that tho' A, judgment 
had been on an original actually filed before Bi, that B. 
muſt have been preferred, becauſe his judgment was gene- 
ral againſt the heir, and the execution a general and com- 
mon execution by elegit, and not againſt the aſſets only by 
way of extent ; therefore ſuch a general judgment will 
not operate by way of relation to the original, but binds 
only, as in common caſes, from the time of the judgment 
given. Carth. 246. Per Cur”. 

But now, in relief of creditors againſt the aliena- 
tion of lands deſcended, &c. by the 3 & 4 . & M. 


cap. 14. it is enacted, & That in all caſes, where any. 


heir at law ſhall be liable to pay the debt of his anceſtor, 
in regard of any lands, tenements or hereditaments 
deſcending to him, and ſhall fell, alien, or make over the 
ſame, before any action brought or proceſs ſued out a- 
gainſt him, that ſuch heir at law ſhall be anſwerable for 
ſuch debt or debts, in an action or actions of debt to the 
value of the ſaid land fo by him fold, aliened, or made 
over; in which caſes all creditors ſhall be preferred, as in 
actions againſt executors and adminiſtrators, and ſuch ex- 
ecution ſhall be taken out upon any judgment or judg- 
ments ſo obtained againſt ſuch heir to the value of the ſaid 
land, as if the ſame were his own proper debt or debts ; 
ſaving that the lands, tenements and hereditaments bona 
fide aliened before the action brought, ſhall not be liable 
to ſuch execution.” 

But it is by the act provided, That where any action 
of debt upon any ſpecialty is brought againſt any heir, 
he may plead rieus per diſcent at the time of the original 
writ brought, or the bill filed againſt him. And the 
plaintiff in ſuch action may reply, that he had lands, te- 
nements or hereditaments from his anceſtor before the 
original writ brought, or the bill filed: and if, upon iſſue 
joined thereupon, it be found for the plaintiff, the jury 
thall inquire of the value of the lands, tenements or here- 
ditaments, ſo deſcended, and thereupon judgment ſhall be 
given, and execution ſhall be awarded as aforeſaid ; but 
if judgment be given againſt ſuch heir, by confeſſion of 
the action without confeſſing the aſſets deſcended, or upon 
demurrer, or nibil dicit, it ſhall be for the debt and da- 
mages, without any writ to inquire of the lands, tene- 
ments or hereditaments ſo deſcended. 

It is not improper to obſerve, that, before this act, if 
the anceſtor had deviſed away the lands, a creditor b 
ſpecialty had no remedy either againſt the heir, or devi- 
ſee. Abr. Eg. 149. 

But now, to provide againſt that miſchief, it is, by 
the ſame ſtatute enacted. That all wills and teſta- 
ments, limitations, diſpoſitions, or appointments, of or 
concerning any manors, meſſuages, lands, tenements 
or hereditaments, or of any rent, profit, term, or 
charge out of the ſame, whereof any perſon or perſons 
at the time of his, her, or their deceaſe ſhall be ſeiſed in 
fee limple, poſſeſſion, reverſion or remainder or have 
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power to diſpoſe of the ſame by his, her, or their !46 
wills or teſtaments, ſhall be deemed and taken (only * 
againſt ſuch creditor or creditors as aforeſaid, his, he; 
and their heirs, ſucceſſors, executors, adminiſtrators ard 
aligns, and every of them, ) to be fraudulent, and clearl 
ablolutely, and utterly void, fruſtrate, and of none ef. 
(any pretence, colour, feigned or preſumed confideratic. 
or any other matter or thing to the contrary notwith. 
ſtanding)” | 

And that ſuch creditors may be enabled to recore; 
their debts, it is further enacted, That in the ca 
before mentioned, every ſuch ereditor, ſhall and may 
have and maintain his, her, and their action and ac. 
tions of debt upon his, her, and their ſaid bonds and 
ſpecialties, againſt the heir and heirs at law of ſuch obligor 
or obligors, and ſuch deviſee or deviſes jointly, by vir. 
tue of this act; and ſuch deviſee or deviſes ſhall be liahis 
and chargeable for a falſe plea by him or them pleaded 
in the ſame manner as any heir ſhould have been for fall 
plea by him pleaded, or for not confeſſing the lands or 
tenements to him deſcended.” 

It is however, by this act further provided, Tha 
where there hath been, or ſhall be, any limitation or ap- 
pointment, deviſe or diſpoſition of, or concerning, any 
manors, meſſuages, lands, tenements, or hereditz- 
ments for the railing or payment of any real or juſt der 
or debts, or any portion or portions, ſum or ſums of mo- 
ney, for any child or children of any perſon, other than 
the heir at law, according to, or in purſuance of any na- 
riage contract. or agreement in writing bona fide made, be. 
fore ſuch marriage, the ſame, and every of them, (hal 
be in full force, and the ſame manors, meſſuages, lands, 
tenements and hereditaments, ſhall and may be holden 
and enjoyed by every ſuch perſon or perfons, his, her, and 
their heirs, executors, adminiſtrators and aſſigns, for whom 
the ſaid limitation, appointment, deviſe, or diſpoſu- 
on was made, and by his, her, and their truſtee or trul- 
tees, his, her, and their heirs, executors, adminiſtrators 
and aſſigns, for ſuch eſtate or intereſt, as ſhall be ſo l- 
mited, or appointed, deviſed or diſpoſed, until ſuch debt ot 
debts, portion or portions ſhall be raiſed, paid and ſatisfied.” 

And it is further enacted, That all and every de- 
viſee and deviſees, made liable by that act, ſhall be 
liable and chargeable in the ſame manner, as the heir at 
law, by force of the act, notwithſtanding the lands, te. 
nements and hereditaments to him or them deviſed, ſhall 
be aliened befcre the action brought.” 

In the conſtruction of this ſtatute it hath been holden, 
that tho' a man is prevented thereby from defeating Is 
creditors by will, that yet any ſettlement or diipolitian 
he ſhall make in his life time of his lands, whether vo- 
luntary or not, will be good againſt bond creditors; for 
that was not provided againſt by the ſtatute, which o 
took care to ſecure ſuch creditors from any impoſition. 
which might be ſuppoſed in a man's laſt ſickneſs; but! 
he gave away his eſtate in his life-time, this prevent 
the deſcent of ſo much to the heir, conſequently too 
away their remedy againſt him, who was only liable 1: 
reſpect of the lands deſcended ; and as a bond is no lien 
whatſoever on lands in the hands of the obligor, much [cl 
can it be fo, when they are given away to a {tranget- 
Abr. Eq. 149. ; 

As to the manner of pleading and rephing under th 
ſtatute, vide the caſe of Redſbaw and He/ther, Carib. 35: 
and 5 Mod. 122.8. C. N 

It ſeems that neither before, nor ſince, this ſtatute, the 
executor or adminiſtrator of the heir are liable; for 
perſon of the heir is not chargeable, but with reſpect to 
the land; and if before the ſtatute, the heir had ali 
before action brought, he ſhould not be charged for the 
profits he received; which is evident from the plza 9 
riens per diſcent the day of the writ purchaſed ; much 
could his-executor, nor can he yet, unleſs ſome ſtatute 
make him ſo: for an executor is but in nature 0! * 
truſtee for the perſonalty, and not at all privy to _ 
. Trin. 32 Car. 2. in C. B. adjudged. 3 * 

r. 28. 13 

If there be judgment in debt againſt two, and 0 
dies, a /tire facias lies againſt the other alone, 8 
the death, and he cannot plead that the Geir of him . 
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1 «ts by deſcent, and demand judgment if he | till it be recovered and reduced into poſſeſſion. 6 Co. 58. 
—— — 1 alone: for at cy law, the | For more learning on this ſubjeft, ſee 14 Vin. Abr. and 2 
— upon a judgment being perſonal ſurvived, and the | New Abr. tit. Heir. 


ſtatute of Mum. 2. that gives the elegit, does not take 


away the remedy of the plaintiff at Common law, General obſervations. 


therefore the party may take out his execution which Heirs includes aſſigns in grants, &c. 


If a woman 


leaſes ; for the words of the ſtatute are fit in | keeps lands from the heir, on pretence of being big with 
5 0 but if he ſhould, after the allowance of the | child by the heir's anceſtor, her deceaſed huſband, the 
writ, and revival of the judgment, take out an elegit to | writ ventre inſpiciendo is to be granted to ſearch her, 
charge the land, the party may have'remedy by ſuggeſti- | &c. that the heir be not defrauded; F. N. B. 227. The 
on, or elſe by audita querela. 1 Lev. 30. Raym. 26, | next heir male is to bring appeal for the death of his an- 


1 Keb. 92. S. C. 


ceſtor, &c; And heirs may have divers writs, as writ of 


As to a /equeſtration, and to ſhew that a decree ſhall | Mortdanceſter, Entre ad communem legem, In caſu proviſo, 


have the ſame authority to bind the perſonal aſſets as 


a | and confimili caſu, permittat. &c. The beir may 


judgment at law, and therefore ſhall go pari paſſu to be | bring an ejectment of copyhold lands before admittance. 


paid off and diſcharged, Yide 1 Vern. 143. 3 
2 Vern. 37, 88-9. | 


With reſpect to afſets, c. 
Where the anceſtor binds himſelf and his heirs, all hi 


. 255. | Vill. Rep. par. 2. fo. 14. 


Whoever claims as heir by deſcent, muſt make him- 
ſelf beir to the perſon laſt actually ſeiſed, and in poſſeſſion 
of the inheritance. - b. 4: 


45. : 
O There cannot be a poſſeſſio fratris of a reverſion or re- 


lands of freehold, and which deſcend in fer fimple, are | mainder. Ib. 47. : 8 
aſſet by deſcent, and ſhall be liable, as far as they ex- W hoever takes as heir male by purchaſe, muſt be both 


tend to anſwer the anceſtor's obligations. See Bro. tit. | heir and male. Ib. 


par. 1. fo. 20. 


Aﬀets. Fit. tit. Aſſets. 1 Roll. Abr. 269. tit. Aſets. A rever- HEIR APPARENT. See Heir. i 
a ws a x for years made by the anceſtor is pre- HEIRESS, Is a female heir to a man Having an eſtate 


ſent aſſets, ſo that the heir cannot plead riens per deſcent in 


of inheritance in lands; and where there are ſeveral 


delay of execution of the rent and reverſion tho the | joint heirs, they are called Co-beirs or Co-betreſſes.. Steal- 


plaintiff cannot have benefit of the reverſion till the leaſe 


be determined. 1 Salk 354-5. Fareſl. 42. 2 Mod. 50-51 
Hern's Plead. 320. 


ing an herre/s, and marrying her againſt her will, where 
. | felony. See Forcible Marriage. And Black; Om. 4 J. 
208. 


So a reverſion expectant upon the determination of an HEIR-LOOME, (From the Sax. Heier, i; e. Heres & 


eſtate for life is guaſi aſſets, and ought to be pleaded ſpe- 


Leome, Membrum) Comprehends divers implements of 


cially by the heir, and the plaintiff in ſuch caſe may take | houſhold, ſuch as the firſt beſt bed and other things, 


judgment of it cum acciderit. Carth. 129. per Holt. 
But a reverſion in fee expectant upon an eſtate- tail is not 
aſſets, becauſe it lies in the will of the tenant in tail to 
dock and bar it at his pleaſure. 6 Co. 58. 1 Roll. Abr. 


269. 


It A. hath iſſue B. and C. and conveys lands to the 
uſe of himſelf for life, the remainder to B. in tail male, 
the remainder to his own right heirs, and A. dies, and 


a houſe certain deſcents, and are never inventoried after 
the deceaſe of the owner as chattels, nor do they go to the 
executor, but accrue to the heir with the houſe itſelf by 
cuſtom, and not by the Common law : Theſe are not 
deviſeable by teſtament; for the law prefers the cuſtom 
before a deviſe, which takes not effect till after the death 


d | of the teſtator, and then they are veſted in the heir, b 
the reverſion deſcends to B. his ſon, and B. dies ſeiſed, 


and the reverſion deſcends to his ſon, who dies without 
iſſue, ſo that the tail is ſpent, and C. enters, theſe lands 


ſhall be aſſets to anſwer the debt of his father. Carth. 
127. 3 Lev. 286. 3 Mod. 253.8. C. | 

The lands, (as hath been obſerved,) muſt deſcend to the 
heir ; and therefore it was formerly held, that if he took 
by purchaſe, as if the teſtator deviſed them to him, pay- 
ing ſo much, or if he deviſed lands to one of the two, 
and his heirs at law jointly, that thoſe lands were not 
allets; but if he deviſed one part to A. another to B. 
and another to his heir at law this third part was aſſets. 
Cro. Eliz. 431. 2 Mod. 286. 

By the ſtatute of frauds and perjuries (29 Car. 2. c. 2.) 
it is enacted, That if lands come to the heir by reaſon of 
a ſpecial occupancy, they ſhall be chargeable in his hands 
as aſſets by deſcent, as in caſes of lands in fee- ſimple, 
and in caſe there be no ſpecial occupant thereof, it ſhall 
go tothe executors or adminiſtrators of the party that 
had the eſtate thereof by virtue of the grant, and ſhall 
be aſſets in their hands. Alſo by the ſaid ſtatute, par. 
10. & 11. where lands are ſettled in truſt, and deſcend 
in fee to the heir of ceſuy que truſt, the ſame ſhall be aſſets 
in the ſame manner as lands in poſſeſſion, but he ſhall not, 
by reaſon of any plea or other matter, be chargeable to 
pay the condemnation out of his own eſtate. Vid. 2 
Vern, 248. 

An equity of redemption of an inheritance is aſſets, 
for the heir having a right in equity, that ought in equity 
to be liable to ſatisfy a bond debt. 4 Chan. Ca,. 148. 

enant in tail ſuffers a recovery to let in a mortgage of 
500 years,-then limits the land to the old uſes, and 
makes his will, and deviſes all his lands for the pay- 
ment of his debts ; the redemption was limited to him, 
his heirs and aligns; and the court thought that the 
<quity of redemption of this mortgage, ſhould be aſſets to 
larisfy creditors, or a ſubſequent grantee of an annuity. 


Preced. Chan. 39. Net and Auſiin. Ar iglit without any 


eſtate in po 


the cuſtom, Co. Lit. 18, 185. But ſale in a man's 
life-time. might make it otherwiſe. - The ancient jewels 
of the crown are beir- looms, and ſhall deſcend to the next 
ſucceſſor ; and are not deviſeable by will. 7d. 185. 
And heir-looms in general are ſaid to extend to all large 
houſhold implements ; of which Spelman ſays thus : Omne 
utenſile robuſtins quod ab edibus non facile revellitur, ideoque 
ex more quorundam locorum ad heredem tranfit, tanguam 
membrum hereditatis. And Sir Edward Coke ſays, Conſuetuds 
hund redi de Stretford in com. Okon ęſt, quod Hæredes te- 
nementorum poſt mortem anteceſſorum ſuorum habebunt, &c. 
principalium, Anglice an Heir-loom, viz. de quodam genere 
catallorum, utenſilium, &c. Optimum plauſtrum, optimam 
carucam, optimum ciphum. &c. Co. Lit. 18. | 

It is faid, than the word by time hath a more general 
ſignification than at firſt it did bear, comprehending all 
implements of houſhold, as tables, preſſes, cupboards, 
bedſteads, wainſcot, and ſuch like: which, by the cuſtom 
of ſome countries, having belonged to a houſe during 
certain deſcents, as before mentioned. 

Trover by plaintiff adminiſtrator cum teſtamento annexo 
of the late 1 Petre againſt the wife of the firſt exe- 
cutor for a necklace of pearl, ſaid to have been in the 
family for many generations, and worn as a perſonal or- 
nament by the Lady Petre for the time being; or for de- 
fault of ſuch, by the Lady Dowager pro tempore; and to 
prove the property, an ancient inventory made by the 
defendant's huſband, being executor of the Lord Petre, 


now inteſtate, being found among the ancient evidences 


of the family, was allowed ; for the mentioning this 


necklace in it, ſhews he did not claim it in his own right, 
and none but a madman will inventory more aſſets than 
he has; and though if the queſtion were whether my 
Lord Petre were proprietor, or not, he himſelf could 
not be witneſs ; yet the executor, by inventorying it, 
charged himſelf with it as aſſets, and there it ſhall be 
taken asſuch; and per Holt Ch. J. the wearin of a pearl 
is a converſion ; and in groſs cannot be an heir- 


flethion, reverſion or remainder is not aſſets 


loom, but they muſt be things fixed to the freehold, as 
old 


which by the cuſtom of ſome countries have belonged to 


„ 


old benches, tables, &c. Paſch. 12. 3. B. R. 12 
Med. 519, 520. . $I 

Alſo on this ſubject, vide 12 C. 104, 105: Corven's 
caſe. 
The following is a ſpecification of what goods and chattels 
£0 to the heir. : 

Goods and chattels annexed to the freehold go to the 
heir, and not to the executor, or adminiſtrator : as, the 
glaſs in a window; the doors and Jocks of an houte. 
Of. Ex.” 86. 21 H. 7. 26. b. 4 C. 63. 5. So, the 
pales, poſts, and rails for an incloſure. 12 H. J. 26. b. 
So, furnaces, rs, &c. fixed to the freehold, K. 
21 H. J. 26. 5. K. 20 H. 7. 13. b. unlels they are 
ſevered in the life-time of the teſtator. Semb. 1 Sal. 368. 
Vide Com. Dig. tit. Execution, (C. 4.) tit. Waſt, (D. 2.) 
So, wainſcot fixed to an houſe. 4 Co. 64. 4. So, pic- 
- tures, glaſſes, &c. fixed inſtead of wainſcot. 2 Fer. 508. 
So, millſtones, &c. fixed to a mill. Soa term for years 
to attend the inheritance does not go to the executor, but 
to the heir. R. 2 Ca. Ch. 156, 160. So deer in a park, 
conies in a warren, and doves in a dovehouſe go with 
the inheritance to the heir. So, fiſh in a pond, or 
piſcary. C. L. 8. a. R. Ow. 20. 1 Roll. 916. l. 
45, 50. So, apples, and other fruits growing at the 
death of the anceſtor. Off. Ex. 84. So, roots, &c. 
within the ſoil. . 89. So a coat-armour, pennons, 
tombſtone, and monuments in a church, in honour of 
the anceſtor. Co. L. 18. b.. So, charters, deeds, and 
other evidences of lands, with the cheſts in which they 
are preſerved. Vide Com. Dig. tit. Charters. So, by 


cuſtom, goods and chattels may go as heir-looms with the | / 


houſe to the heir. And ſuch berr-looms cannot be de- 
viſed to defeat the heir. As, the antient jewels of the 
crown. Cv. L. 18. b. 185. 5. The beſt bed, table, pot, 
pan, cart, or other dead chattle, moveable. C. L. 18. b. 
An antient horn, where the tenure of the land is by corn- 
age. 1 Ver. 213. A caroome, or licence by the mayor, 
to have a cart in London, Semb. 2 Ver. 83. What goods 
o to the wife as paraphernalia, vide tit. Paraphernalia. 
lſo ſee Black Com. 2 V. 427. 
HEGIRA, The Mahometgn ra, or computation of 


time, beginning from the flight of Mabomet from Rome, 


16 July, Anno622. | 
ELSING, A braſs coin among the Saxoxs, equivalent 
to our halfpenny. 


HELM, Thatch or ſtraw. Cowel. Sometimes called 


Haulm. 

Helm, is alſa a Saxon word, ſignifying a covering for 
the head in war. Alſo, that part of a coat of arms, which 
bears the cr. — The feerage, or rudder in a ſhip, or 
other veſlel. | 

HELOWE-WALL. The bell wall or end wall, that 
covers and defends the reſt of the building. From Saxon 
helan, to cover or heal; whence a thatcher, ſlator or tiler, 
who covers the roof of a houſe, is in the weſtern parts 
called a hellier.— Inſolulis eidem Domine pro quodam helowe- 
wall unius domus apud Carthyngton annuatim 11 den. 
Paroch. Antiq. p. 373. See Kennet's Gloſſary. 


HEMP AND FLAX. None may water hemp or flax 
in any river, running-water, ſtream, brook, or common 
pond, where beaſts are uſed to be watered, but only in 
their ſevera] ponds, &c. for that purpoſe, on pain of 20 5. 
Stat. 33 H. 8. c. 17. Perſons coming from abroad, uſing 
the trade of hemp or flax dreſſing, and of making thread, 
weaving cloth made of hemp or flax, or making tapeſtry 
hangings, twine or nets for fiſhery, cordage, &c. after 
three years, ſhall have the privilege of natural born ſub- 
jects. Stat. 15 Car. 2. c. 15. 


Duties on hempſeed, and yarn of flax or h import - 
ed, 2 W. & M.ſeſſ. 2. c. 24. /ed. 31, 3 V 
M. c. 5. ſet. 2. The tithe of hemp and flax aſcertain 

3 M. & M. c. 3. 11 C12 HV. 3. c. 16. Flax or hemp 
may be imported from relaud duty free, ) & 8 W. g. 
c. 30. 1 Ann. ft. 2. c. 8. Penalty on workmen imbez- 
zleing it. 1 Ann. fl. 2. c. 18. Bounty on the importation 
of hemp from the plantations. 3 & 4 Ann. c. 10. Hemp 
water rotted, &c. from the plantations, free from duties, 
8 Geo, 1. c. 12. Undreſſed flax may be imported duty 
free, 4 Geo. 2. c. 2. Medium of the duties on rough 


n 


flax, &c. for 5 years, to be an annual charge on the ig. 
gregate fund, 4Geo. 2. c. 27. feet. 6. No drawback cn 
the re- exportation of unwrought hemp to the plantation: 
4 Ces. 2. c. 27. ect.). Againſt frauds in manufacture; 
of hemp, flax, &c. 22 Geo. 2. c. 27. Bounty on the 
importation of hemp and rough flax from America, 4 Ge. 
3. c. 26. 

HENCHMAN, (Qui equs inititur bellicaſo, from the 
German heng/t, a war- horſe) With us it ſignifies one w!g 
runs on foot, attending upon a perſon of honour or wor. 
thip. Stat. 3. Ed. 4. cap. 5. 24 Hen. 8. cap. 14. It i 
written henxmam, An, 6 Hen. 8. cap. 1. 

HENEDPENNY, A cuſtomary payment of mone 
inſtead of hens at Chriſtmas : from the Saxons hen, call 
and penning, denarius. Sint quiett de chevagio & benedpey 
& buckftall & triftris, Sc. Monaſt. 2 tom. 829, Ins 
charter of Edw. 3. confirming many priviliges to the 
priory of Pulton, 25 Ed. 3. Quieli fint de——fex. 
geldis, borne eldis, & penygeldts, & thenedirypeny, hundred. 
peny, & de meſkennyng, & de chevagio, & henedpeny, & 
buceſtall, & triſtris. Mon. Ang. tom. 2. pag. 32). a 
Du Freſne thinks it may be henpeny, gallinagium, or 1 
compoſition for eggs. But poſſibly it is miiprinied le 
nedpeny for he ved. peny, or head peny. Cowell. edit. 172). 

HENEWARD, A duty to the King in Cambridgeſbin. 
Domeſday. 

HENGH EN, (Saxon bongen) A priſon, gaol or houſe df 
correction. Si quis amicis deftitutus," vel alienigena, ad 
tantum laborem veniat, ut amicum non habeat, in prima a. 
cuſatione ponatur in hengen, & ibi ſuſtineat donec ad di 
udicium vadat. LL. Hen. 1. cap. 63. 

HENGWITE, Signiſicat quietantiam miſericordie de li. 
trone ſuſpenſo abſque conſideratione, Fleta, lib. I. cap. 47 
See Hanłkwit. | 

HEORDFESTE, The ſame with husfe/tane, i. e. the 
maſter of a family: from the Saxon hearphfe/t, 1. e. fixed 
to the houſe or hearth : Non fic aliqua liberorum relliu- 
dine dignus, fit heordfeſte, fit folgarius, fit in hundred & 
in plegio conftitutus. Leges Canuti, cap. 40. See Hu- 
dereferſt. 

 HEORDPENNY, Oi Romerſcot & poſtea Peter- 
pence : from the Saxon bearth, focus, and pening, dens 
rius. See Peter-pence and Romeſcot. Omnis heordpeni 
reddat ad feſtum S. Petri, & qui non per ſolveret ad termmun 
illum deferat eum Rome. Leges Edgari Regis, cap. 5 
apud Bromptonum. | | 

HEPTARCHY, Saxox. The kingdom of Exlul 
was formerly under the Saxons, divided into an h-piar- 
chy, coaſiſting of ſeven independant kingdoms, peopled 
and governed by different clans and colonies. See But. 
Com. 4 G 1 D 

HERALD, HERALT, or HEROLD, (Ital. erat, 
Fr, herault, quaſi herus altus) Signifies an officer at arm: 
Vereg ſtan thinks it may be derived from two Dutch words, 
viz, Here, exercitus & Healt, pugil magnanimus ; as if le 
ſhould be called the Champron of the army : and the Kiman' 
called Heralds, feciales. Polydore, lib. 19. deſcribes hem 
thus: habent inſuper apparitores miniſtros, quos Heraldcs 
dicunt, quorum præfectus Armorum Rex vvcitztur ; li 
belli & pacis Nuncii; Ducibus, Comitibuſque a lege fail 
inſignia aptant, ac eorum funera curant, The functon 
thete officers, as now exerciſed with us, is to denounce 
war, proclaim peace, and to be employed by the King! 
martial meſſages: they are examiners and judges of gen. 
tlemens coat of arms, and conſervers of genealogrs ; and 
they marſhal the ſolemnities at the coronations, and fure- 
rals of princes. and other great men. The three chiet 
heralds, are called Kings at Arms; of which Got 
the principal, inſtituted by King Henry 5. whole of 
is to attend the Knights of the Garter at their folemnit's, 
and to marſhal the funerals of the nobility : And King 
Edw. 4. granted the office of King of Heralds to o 
Garter, cum feudis & proficuts ab antiquo, &c. The ne 
is Clarencieux or Clarentius, ordained by Eduard 4. Wi 
attaining the dukedom of Clarence by the death of C. 
his brother, (whom he beheaded for aſpiring to the cru 
made the herald who belonged to that dukedom, 4 hy 
at arms, and called him Clarencieux; his proper off 


to marſhal and diſpoſe the funerals of all the _ ho 


bility, knights and eſquires, thro' the realm, Gab 
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South fide of the Trent. The third is Norroy, quaſi North j fol. 560. Habet Rex, &c. unum jugum de ora & unum 
„ whoſe office and buſineſs is the ſame on the North | jugum de herce. | | \ 
fide of Treu, as Clarentius on the fouth, which is inti- ERCIA, The fame with herce ; it ſignifies alſo a can- 
mated by his name, ſignifying the Northern King, or | dleſtick ſer up in churches, made in the form of an har- 
King at arms of the North parts. Theſe three officers are | row, in which many candles were placed. Die ſepulturæ 
diſtinguiſhed as follows, vir. Garter Rex Armorum Augli- & die menſis, & pro corpore fieto, 1. e. Cenbtapbium, cum 
| corum indefinite ; Clarencieux, Rex Armorum purtium | hercia, i. e. Candelabro in herciæ modum confetto, which 
| Auftralium ; Nortoy, Rex Armorum partium Borealtum. | Was filled with candles, and placed ad caput cenotaphii. 
| Beſides the Kings at Arms, there are ſix inferior heralds, HERCIARE, (from the French Hercer, to harrow) 
R according to their original, as they were created to attend | Arabant. & herciabant ad curiam Domini, 1. e. they did 
Dukes and great Lords, in martial expeditions, i. e. plough and harrow at the manor of the Lord. 4 {/7. 
York, Lancafter, Cheſter, Windſor, Richmond and Somerſet ; | fol. 270. | 1 
, the four former inſtituted by King Edward 3. and the | HERDEWICH, or HERDEWIC, (Herdewycha,) A 
| two latter by Edward 4. and Henry 8. To theſe, upon | grange or place for cattle and huſbandry. Et unum her- 
: the coming of King Ges ge to the crown, on account of dewycham apud Hethcotum in Peco, &c. Mon. Angl. 3. 
e his Hanoverian dominions, a new Herald was made, called | part. | | 
a Hanover Herald; and another ſtiled Gloucefter, King at HERDWERCH, HEORDWERCH, Herdſman's 
. Arms. Aum 11 Gro. x. And laſtly, to the ſuperior and | work, or cuſtomary labours done by the ſhepherds, herdi- 
* inferior Heralds, are added four others, called Marſhals | men, and other inferior tenants at the will of their lord. 
a or Purſutvants at Arms, who commonly ſucceed in the | Cowell, edit. 1727. Regiſt. Ecclef. Chriſti Cant, MS. 
a places of ſuch Heralds as die, or are preferred; and they HEREBANNUM, (Sax. Here, exercitus, & Ban edic- 
1 are blue mantle, rouge croſs, rouge dragon, and portcullis ; | tum, mulcta) A mulct, for not going armed into the field, 
1. all equipp'd with proper enfigns, badges and diſtinc- | when called forth. Spelm. Yak the feudal policy, 
re. tions. | | | every free man, was under an obligation to ſerve the 
The ancient Heralds have been made a corporation or | ftate. If upon being ſummoned into the field, any free- 
of college under the Earl Marſhal of England, with certain | man refuſed to obey, a full herebannum, i. e. A fine of 
4 2 by the Kings of this realm: Conceſſerunt, &c. ſixty crouns, was to be exacted from him a ing to 
8 eraldi Armorum, & omnes ali Hetaldi, pro/ecutoris five | the law of the Franks. This fine was levied with uch 
dr Purſuivandi armorum, qui pro tempore fuerint, imperpetuum, | rigor, that if any perſon was inſolvent, he was reduced 
int unum corpus cor poratum, in re, facto, & nomine; ha- | to ſervitude, and continued in that ſtate until ſuch time 
lt heantque ſucceſſionem perpetuam, nec nomquoddam figillum | as his labour ſhould amount to the value of the here- 
* commune, c. Dat. Sc. Spelm. Gloſſ. Herald's Gurt of | bannum. The Emperor Lotharius rendered the penalty 
| Honour. See Howr-Courts. © Vide Black. Com. 3 V. 104. | more ſevere, by confiſcating the goods of the perſon re- 
the 10s. | | . fuſing, and baniſhing him. Robert/on's Hiſt. Emp. Char. 
and or the ceremony of making the King of Arms, fee | V. 1 V. 216, 217. | 
I. Dethick's caſe. Ley Reports 248. HEREBOTE, (From the Sax. Here, and Bode a meſ- 
b& HERBAGE, (Herbagim) Is the green paſture and fruit | ſenger) The King's edit commanding his ſubjects into the 
J of the earth, PH by nature for the bite or food of | field from the Saxon here, exercitus, and bode, a mef- 
cattle : it is alſo uſed for a liberty that a perſon hath to | ſenger. Cell. TA | 0 
Fr feed his cattle in the ground of another perſon ; or inthe | HEREDITAMENTS, (Hereditamenta)Signify all ſuch 
0 foreſt, &c. Cromp. Juriſd. 195. | . | immoveable things, whether corporeal or incorporeal 
peri He that hath herbage of a foreſt by patent may have | which a man may have to him and his heirs by way of in- 
— treſpaſs for the graſs, but not for trees or the fruit of | heritance; and which, if they are not otherwiſe deviſed, 
x6, them: and he may take beaſts damage-feaſant, and have | defcend to him that is next heir, and fall not to the execu- 
| quare clauſum fregit, and by fuch grant may incloſe the | tor as chattels do. 32 Hen. 8. cap. 2. It is a word of 
hd foreſt: D. 285. 6. pl. 40. Grantee of herbage may in- | very great extent, comprehending whatever may be in- 
par- cloſe, and may have action of treſpaſs quare clauſum fregit. | herited or come to the heir; be it real, perſonal or mix- 
el Arg. 7. rin, 21 Ja. B. R. 2 Roll. R. 356 cites D. 285. | ed, and tho' it is not holden, or lieth not in tenure. Co. Lit: 
"1 But tho“ he that hath herbage may incloſe, yer he that | 6. 16. And by the grant of bereditaments'in conveyances, 
| hath reaſonable herbage cannot. 2d. manors, houſes, and lands of all forts, rent, ſervices, 
41 Grantee of herbage of a park cannot diſpark it. | advowſons, &c. paſs. Bid. Hereditamentum eft onne 
. Arg. Godb. 419. A leaſe was made of a manor with all | quod jure hereditario ad beredem tranſeat. Coke. ” 
ol gardens, orchards, yards, &c. and with all the profits of Hzreditamenta corporea (according to judge Doderidpe) 
"if he a wood, excepting to leſſor 40 acres, to take at his | are revenues local, and of annual value. 2 of Wates, 
mans pleaſure ;, per Dyer, The wood is not comprized within || fol. go. _ ey A its - Baths {4 
hem ro leaſe, . the — 1 _ Arn 11 A Site is without queſtion an hereditament. 
ald nnage, herbage, &c. 21 Elz. in 44 ep. 2. b. Trin. 25 Ex. in the Marquis of inc beſter 1 
10 HE BAGI M ANTERIUS, The firſt crop of graſs ' cale, Writ of 8. is an —— but b Pk 
aft or hay, in oppoſition to after-math and ſecond cutting. |, Common law cannot be forfeited or eſcheat. 3 Rep. 2. 
Yon of Dicunt quod eff communts via, & ſua communis paſtura, | S. C. LY "hes | PU, RE 
_ quum fænum & anterius herbagium amoveantur. Antiq. Uſes were hereditaments ; for this ſhall be eſſio 
e Parochial: 8 | | | ; PORN 7377; - 5x 7s 4.1 
ing in HER pag. 459. 22 3 fratris; but condition ot uſe were not forfeitable at Com- 
i get- TERBERY, or HERBURY, An inn. Cel. mon law. 3 Rep. 2. B. in the Marquiſs of Jincheſter*s 
40d enn, or HARBINGER, (from the French ſocaſe. See farther 2 Black. Om. 17. bl 
| fune- me that is, Þofpitzo accrpere,) Signifieth an officer in | HEREDITARY RIGHT. According to Blacłſtone, 
e chief the King's houſe, who goes before and allots the noble- |; the grand fundamental maxim upon which the Jus corone, 
1 Fre and thoſe of the houſhold their lodgings. Kitchin, | or right of ſucceſſion'to the rhrone of thefe kingdoms, de- 
offer i 5 uſed it for an inn- Keeper. es i I] pends; he takes to be this, That the crown is, by Com- 
nnities as BERGAGIUM, © Lodgings to receive gueſts in; || mon law, and conſtitutional cuſtom, hereditary; and 
d King - Al alt. Cowell, | © this in a manner peculiar to itſelf: but that the right of 
10 ohe = BERGATUS, Spent in an inn. Coe, © | inheritance may from time to time be changed or 
he ben ERBIGARE, To harbour, to entertain, from beri- 4 limited by act of partianietit © under which linFars 
bergum, beribe | Peri- by act of parliametit ; under which limitations 
4. who pe 8 e ga, Saxon hre berg, a houſe of entettain--||* the crown ſtill continues hereditary.” See the Com- 
George 1 alltvt preceperiint croibus fuſficientiam domorum ad mentaries. 1 V. 191, &. 
crow) nm & ad Leden poptuun.=—-is anno Fubiles || HEREDITARY REVENUE, The King how ſciſed 
a King 2 e * Somnef's Atiriq. p. 248. Hence of the hereditary exeife and poſt-office, 12 Car. 2. c. 24. 
_ Fü · ˙— dogs N᷑ÄAAAAA1 14 --* F 
he HERCR. A far 1 ear Yarns 9 ot the pult-otice, 9 Anm f. 10. ſeth. 43 
* ES = 2 Lat. bercia. Fleta, lib. 2. tap, 77: HEREFARE, (San) Þ N e, & expeditio. 
5 as reparare, and in Domeſtay, per Gale, l A military expedition, a going to warfare. 
| 5 
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HEREFORD, For incloſing of commons in Hereford- 
ſhire, 4 Jac. 1. c. 11. | | 


HEREGELD, (Saxon) Percunia ſeu tributum aliendo 
exercitui collatum. A tribute or tax levied for the mainte- 


| nance of an army, See Subſidy. 


HERELLUS, A fort of little fiſh, perhaps minows, 
or rather gudgeons. Cowell. edit. 1 Taj. 
HEREMITORIUM, A ſolitary place of retirement 
for hermits—Radulphus heremita locum heremitorum de 
M. edificavit. Mon. Angl. Tom. 3. p. 18. 
HERENACH, An archdeacoa. Cwell. edrt, 1727. 
HERENOMES, or HERETEAMS, One who fol- 
lows an army of rebels. Lamb. Leges Ine, cap. 15. In 
exercitu predatorum, &c. from here, exercitus, and team, 


ſequela. 


_ HERESSITA, or HERESSA, or HERESSIZ, De- 
notes a hired ſoldier, that departs without licence, derived 
from the Saxon here, exercitus, and ſliten, to depart, ac- 
cording to Co. 4 Inſt. fol. 128. 2 

HERESY, (Hæreſis,) Among Proteſtants, is ſaid to 
be a falſe opinion repugnant to ſome point of doctrine 
clearly revealed in ſcripture, and either abſolutely eſſenti- 
al to the Chriſtian faith, or at leaſt of moſt high impor- 


tance. 1 Hawk. P. C. 3. 


Anciently, under the general name of hereſy there have 
been comprehended three forts of crimes; 1. Apoſtacy, 
when a Chriſtian apoſtatizes to Paganiſm. 2. Witchcraft. 
3. Formal hereſy, which ſeems to be an apoſtacy from 
the eſtabliſhed religion ; for which, and the ſeveral ways 
of determining, puniſhing, and the difference between the 
Civil and Imperial laws, Popiſh”canons, and the laws of 
England concerning hereſy, ſee a large account in 1 Hal. 
Hift. P. C. 38 3 10 410. 

It ſeems difficult preciſely to determine what error 
ſhall amount to hereſy, and what not; but the ſtatute 1 
El. cap. 1. which erected the high commiſſion court, 
having reſtrained it to ſuch as are either determined by 
ſcripture, or by one of the 4 firſt general councils, or by 
ſome other council, by expreſs words of ſcripture, or by 


parliament, with the aſſent of the convocation : theſe rules 


are at preſent generally thought the beſt directions con- 
cerning this matter. 1 Hawk, P. C. 2,4. _ 

By the Common law with us, the convocation of the 
clergy or provincial ſynod, might and frequently did pro- 
ceed to the ſentencing. of hereticks, and when convicted, 
left them Fi Boks ſecular power, whereupon the writ of 
heretico comburendo might iſſue. Bro. tit. Hereſy. 2 Roll. 
It is alſo agreed, that every biſhop may convict perſons 
of hereſy within his own dioceſe, and proceed by church 
cenſures againſt thoſe who ſhall be convicted; but it is 
ſaid, that no ſpiritual judge, who is not a biſhop, hath 
this power; and it has been queſtioned whether a 
conviction before the ordinary were a ſufficient foun- 
dation whereon to ground the writ de heretico comburends, 


was. F. V. B. 269. 12 G. 56, 57. 
Codex 401. 1 Hawk. P. C. 4. State Trials. 
Lord Ch. Juſt. Hale ſeems to be of opinion, that if 
the „ convict a man of bere/y, and either upon 
his refuſal to abyure, or upon a wands decree him to be 
delivered over to the ſecular power; and this being ſigni- 
ficd under the ſeal of the ordinary into Chancery, the 
King might thereupon by ſpecial warrant command a 
writ de heretico comburendo to iſſue, tho' this were a mat- 
ter that lay in his diſcretion to grant, ſuſpend or refuſe, 


Inſt. 40. Gibſ. 


as the caſe might be circumſtantiated. 1 Hale.Hift. P C. 


But it ſeems agreed, that regulatly the temporal courts 
have no conüſance of hereſy, either to determine what it 
1s, or to puniſh the heretick as ſuch, but only as a 
diſturber of the publick peace; that therefore, if a, 
man be proceeded: againſt, as an heretick in the ſpiritual 
court, pro ſalute anime, and think himſelf aggrieved, his 
proper remedy is to bring his appeal to a higher eccleſi- 
aſtical court, and not to move for a prohibition, from a 
temporal one. 27 H. 8. 14. b. 5 G. 58. Hob. 236. 

et a 3 may incidentally take knowledge 
whether a tenet, be heretical or not; as where one was 
committed by force of 2 H. 4. cap. 5. for ſaying, that 


] | See Heretico comburendo. 
as it 1s agreed that a conviction before the convocation | 


of. 2. 275. 4 


£5 


he was not bound by the law of God to pay tithes t6 the 
curate; another for ſaying, that tho he was excommu 
nicated before men, yet he was not ſo before God; jj. 
temporal courts on an habeas corpus in the firſt caſe, aud 
an action of falſe impriſonment in the other, adjudged 
neither of the points to be bere/y within that * 
the King's courts will examine all things which are or- 
dained by ſtatute. 3 Ii. 42. 1 Roll. Rep. 110. 2 
Bulſt. 300. 


Alſo in quare impedit, if the biſhop vn that he refuſed 
the clerk for hereſy, it ſeems that he muſt fer forth the 
particular point, that it may appear to be heretical to the 
court wherein the action is brought. 5 C1, 58, 1 4y 
191. 3 Leon. 199. 3 Lev. 314. 

By the Common law, one convicted of hereſy, and re. 
fuſing to abjure it, or falling into it again after he abjureg 
it, might be burnt by force of the writ de heretics om. 
burendo, which iſſued out of Chancery upon a cents. 
cate of ſuch conviction ; but he forfeited neither lang: 
nor goods, becauſe the proceedings againſt him yere 
only pro ſalute animæ. F. N. B. 269. 3 bt. 43. 
Doctor and Student, lib. 2. cap. 29, 1 Hawk. P. C. 4, f. 

But at this day the faid writ de heretico comburengis 
aboliſhed by 29 Car. 2. cap. g. and all old ſtatutes, tha 

ve a power to arreſt or impriſon perſons for hereſy, or 
introduced any forfeiture pn that account, are repealed; 
yet by the Common law, an abſtinate heretick being 
excommunicate is ſtill liable to be impriſoned by force of 
the writ de excommunicato capiendo, till he make fatisfadi- 
on to the church. 12 Co. 44. 1 Hawk. P. C. 5. 

By the 9 &. 10 W. 3. cap. 32. If any perſon having 
been educated in, or made profeſſion of the Chriſtian re 
ligion within this realm, ſhall be convicted of denying any 
of the perſons in the Holy Trinity, &c. or of denying 
the truth of the Chriſtian religion, &c. he ſhall for the 
firſt offence be adjudged incapable of any office ; for the 
ſecond diſabled to ſue any action, or to be a pou 
executor or adminiſtrator, or to take by any legacy or 
deed of gift, or to bear any office civil or military, cr 
benefice eccleſiaſtical, for ever, and ſhall alſo ſuffer in- 

riſonment for three years, without bail or mainpriſe, 
Vide on this ſubject, 14 Vin. Abr. and 3 New Abr. ii. 
Hereſy. See tit. Hæretico comburendo, and Black. Com. 


J. 44. 
5 HERE TABLE JURISDICTIONS, in Scotland. The 
feodal grievance of theſe juriſdictions is removed by i. 
20 Geo. 2. c. 43. Vide Dalrymple of Feuds, 292, and ſee the 
Stat. 20 Geo. 2. c. 50. and Black. Com, 2 V. 77. 

HERETICK, (Hereticus) Is one that adheres to and 
is convicted of hereſy, or that maintains any opinions o 
principles contrary to the Chriſtian religion: And a per- 
ſon is not an berelick by doing a thing condemned or for- 
bidden by the goſpel ; but by an obſtinate adherence ts 
an opinion, oppoſite to ſome article of the Chri/tian fab. 

HERETICO COMBURENDO. See Heretico ani. 
rendbo. | 

HERETOCHE, From the Sax. Here, exercitus, ard 
logen, ducere) The 1 of an army; a leader or com. 
mander of military forces. LL. Ed. Conf. c. 35: Di 
| cange ſays, the heretochii were the barons of the realm— 
 Interſunt epiſcopi, comites, vicecomites, heretochii, &c. Leg 
H. 1. Du Freſne. See Black. Com. 1 VJ. 397, 498.4 0.406 


HERE TOCHIA8, A leader or commander of = 
ry forces, ſee at large the name and office in the laws 0 
: Edward the Confeſſor, cap. 35. De Heretochits. | hs 
 HERET UM, A court or yard for drawing UP 
guards or military retinue, which. uſually attend 
prelates and nobility.— Thomas Langley Ep1/copus mw 
| menfis apud manerium de Houldon conſtruxit totas po 4 
| dentales opere cæmentario, per guas tranfierint ad heretum 

| pomariam, Hiſt, Dunelm, apud Whartoni 

For 0 BY "ON, þ 7 OP I RR 

| " HERGRIPA Pulling by the hair ; from the 5.5 , 
; capillus, and grypan, "capere : & guis aliquem her 
; arripiat, tantum , emends num de uno colpo face wy 
| eſt, guingue denarids de heregripa. Leg. H. 1. OF 7 
| HERIGA LDS, A fort of garment ſo called * 
; . HERIOT, (Heriatum) Is in the Sax. berge army, and 
Pau, derived from here, i. e. exercitu, an 00 
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| | us, quaſs fuerit quid in exercitum erogatum ;, 
ne y a _ given to the lord of 
a manor for his better preparation for war. By the 
laws of Canntus, at the death of the great men of 
this realm, ſo many horſes and arms, were to be 
paid as. they were in their reſpective life · times oblige 
to keep for the King's ſervice. Spelm. Sir Edw. vke 
makes beriot, or heregat, from herus lord) the lord's 
beaſt : And it is now taken with us for the beſt beaſt, 
whether it be horſe, ox, or cow, that the tenant dies pol- 


ſeſſed of, due and payable to the lord of the manor ; and | 


in ſome manors, the beſt s, piece of plate, &c: Kitch. 
133. According to Blackſtone, beriots are agreed to be 
a Daniſh cuſtom.” Com. 2 V. 97. and ſee ib. 422. See 
Poſt. | | 
We muſt obſerve, that there is | 
Heriot Service, 
r 
Heriot Cuſtom. 


' Heriol-ſervice is payable on the death of tenant in fee- 
ſimple ; and heriot-cuſtom upon the death of tenant for 


life: when a tenant holds by ſervice to pay a berit 


at the time of his death, which ſervice is expreſſed, and 
eſpecially reſerved in the deed of feoffment, this is he- 


riot. ſervice; and where beriots have been cuſtomarily || 8 


paid time out of mind, after the death of tenant for life, 
this is heriot-cuſtom. Co. Lit. 185. : f 

Heriots for cuſtom are commonly paid for copybold 
eſtates; and if an heriot is reſerved upon a leale, it is 
heriot-ſervice, and incident to the reverſion. Lutw. 1366, 
1367. For a heriot goes with the reverſion, as well 
as rent; and the grantee of the reverſion ſhall have it. 2 
Saund. 166. . 


Although an heriot reſerved upon a leaſe is called 
an heriot ſervice; yet it is not like the caſe where a 
man holds land by the ſer vice of paying an beriat; &c. 


becauſe where a heriot is reſerved on leaſe, the proper re- 
medy is either a diſtreſs, or action of covenant grounded 
on the contract, for the leſſor cannot ſeize, as the lord 
of a manor may do, the beaſt of his tenant who holds 
of him by heriot-ſervice. Keilw. 82, 84. See Poſt. 
There may be a covenant in leaſes for lives, &c. to 


render the beſt beaſt, or ſo much money for an 2 


riot, at the election of the leſſor; in which caſe the leſſor 
muſt give notice which he will accept, before action 
may be brought for it, or a diſtreſs taken, &c. 2 Lill. 
Abr. 19. For heriot-ſervice, the lord may diſtrain any 
beaſt ging to the tenant on the land: Allo 


it has been held, that the lord may diſtrain any man's 
beaſts which are upon the land, and retain them until 
Lit. Rep. 33. 
And if the tenant deviſeth away all his goods, &c. yet 


an heriot is ſatisfied. 1 Iiſt. 185. 


the lord ſhall have his heriot on the death of the tenant. 
Stat. 13 Eliz. cap. 5. For heriot-cuſtom, the lord is 


to ſeize, not diſtrain ; and he may ſeize the beſt beaſt, ] 


&c. though out of the manor, or in the King's high- 
way, becauſe he claims it as his proper goods, by the 
death of the tenant, which he may ſeize in any place 
where he finds it. Kitch. 267. 2 In/t. 132. 2 Nell. 
Abr. 931. See Black. Om. 3 C. 15. | 

The lord may properly ſeize for heriot-cuſtom, and taxe 
a diſtreſs for heriot-ſervice : And for heriot-cuſtom, he 


may ſeize any where ; but for heriot-ſervice, on the land | 


only: though it has been adjudged, that a heriot-cuſtom | 
Vr ſervice, may be ſeized any where; but one cannot | 
diſtrain for them out of the manor. Plowd. 96. Keilw. 
84. 1 Salk. 356. Where a woman marries and dies, the 
wy nk have no heriot-cuſtom, 2 a feme covert 
ve no goods to pay as a heriot. 2 Leon. 239. 

And when a heriot is bo paid by a certain life of His 
own goods, an aflignee is not liable to pay the herit , 
his goods not being the goods of ſuch life. (Co. Car, 
313. 2 Nelſ. 932. If the lord purchaſe part of the te- 
nancy, heriot-ſervice is extinguiſhed ; but it is not ſo of 
heriot-cuſtom. 8 Rep. 109. There is this: difference be- 
tween beriot and relief; Lr has been generally a per- 
ſonal, and relief always a predial ſerv ite. 
2 appears not only from Spelman's conjectures, but 
ewiſe from the laws themſelves of King Canutus, that 


LEY 


HER 


the Danes were the firſt inventors of heriots, and that it 
was a political inſtitution of theirs, whereby the Daniſb 
tenants were to hold by military ſervice, and their arms 
and horſes at their deaths to revert to the publick; and 
by that means putting the whole ſtrength and defence of 
the kingdom into their hands, committing only the affairs 
of agriculture, and the improvement of the nation to the 
Enghſb, though they thereby enjoyed greater freedom 
and immunities in their tenures = the Duniſb tenants. 
Spelm. 287. 

As to the ſeveral kinds of heriots, ſome are due by 
cuſtom, ſome by tenure, and ſome by reſer vation on deeds 
executed within time of memory; thoſe due by cuſtom, 
are the moſt frequent, and aroſe by the contract or agree- 
ment of the lord and tenant, in conſideration of ſome 

benefit or advantage accruing to the tenant, and for 
which an heriot, as the beſt beaſt, beſt piece of hou(- 
hold furniture, &c. became due, and belonged to the lord 
either on the death or alienation of the tenant, and 
which the lord may ſeize either within the manor or with- 
out at his election. Dyer: 199; 5. Bro. tit. Heriot 


2, 3. | | 
l; ſeems to have been always agreed, that for an he- 
riot cuſtom the lord might ſeize the beſt beaſt of the te- 
nant, or what ever elſe was due as an heriot, where- 
ever he could find it. Bro. tit. Heriot a, 3. Keihw. 


2. N : : 

It hath been ſolemnly adjudged, that for an heriot-/er- 
vice, or for a beriot reſerved by way of tenure, the lord may 
either ſeize or diſtrain ; for when the tenant agrees that 
the lord ſhall on his death have the beſt &c. the 
lord hath his election which beaſt he will take, and by 
ſeizing thereof reduces that to his poſſeſſion; wherein he 
had a property at the death of the tenant; wirhout the 
concurring act of any other perſon ; and it is not like the 
caſe where the leſſor receives reſerves 20 5s. or a robe, for 
there the leſſee has his election which he will pay, and be- 
ing to do the firſt act the lord cannot ſeize, but muſt dif- 
train. Now. 96, adjudged. Oo El. 58g. 5 

Alfo though the lord may either ſeize or diſtrain for 
an heriot-ſervice, yet he can only ſeize the proper beaſt 
of the tenant; but he may diſtrain any man's beaſts 


| which are upon the land, and retain them until the heriot 


be 2 Cro. Car. 260. | | 

it hath. been ruled, that for a heriot cuſtom or ſervice 
the lord may /erze as well in the manor as out; but if 
he di/train, it muſt be in the manor. 1 Salk, 356. 
per cur. 1 Show. 81. S. P. 3 Med 231. S. N. ar- 


guendo. | 


But it is ſaid, that this liberty muſt be underſtood 
to be annexed to ancient tenures, on which the lords had 
many privileges, and not to be extended to thoſe which 
are created within time of memory, upon particular re- 
ſervations. Vide 1 Show. 81. 3 Med. 231. Alfo vide 
14 Vin. Abr. and 3 New Ab. tit. Heriot. 

_ HERISCHILD, Military ſervice, or knight's fee: from 
the Sax. here, an army, and /cy/d, ſcutum. Cowell, edit. 1727; 

HERISHIT, Laying down of arms: from the Sax. 
bere, exercitus, and ſlitan, ſciſſura. 1d. 

HERISCINDIUM, A diviſion of houſhold goods: non 
totes fieri placet heriſcindia mecum. i. e. I am not pleaſ- 
ed ſo often to divide my goods. 1d. | 

HERISTALL, A caſtle from the Sax. here, an army, 
and /tall, ſtatio, 1d. | = 

HERMAPHRODITE, (Hermaphroditus).. A perſon 
that is both man and woman. Lirt. Dit. And as _ 
pbrodites partake of both ſexes; they may give or grant 
lands, or inherit as heirs to any, and ſhall take according 
to the prevailing ſex. 1 Inſt. 2.7. pa. 

HERMER, Among the Saxons was a great lord; from 
the Sax. hera. i. e. major and mere, dominus. 

HER MINUS, (mus pontieus,) A mouſe, of whoſe ſkins 
we have ermine, \ Dos aw) £8 | 
- HERMITAGE, (Hermitagium) The: habitation of a 
hermit, a ſolitary place. Yulgariter autem locus iſte a lai- 
cs heremitagium nuncupatur,'propter ſolitudinem; non 
heremira aliguis aliquo tempore ibidem ſolebat converſari, 
 HERMITORIUM, Tie chape or place of 

M, chapel or place of pra 
belonging to an hermitage. Ge. . dis 

HERNESEUS, Herons. Cowell, 

HERNESTUM, 


HERNESIUM, | ancizntly uſed for the tackle or fur-, | 
niture of a ſhip. Cepit etiam in priedita navi herneſia ad 
neuen mam ſpectantia. Pl. Parl. 22 Ed. 1. | | 
It is alſo called beynafivn, from the Teuton.. barnas, 
" Eogliſh barne/s, and ſignified any fort of furniture of a 
- houſe; implements of trade, or rigging of a ſhip, Cwell. | 

| HEROUDES, The ſame with heralds : Er —_— 

eis quatuor duces, Ec. bene ad eftimationem hero &c. 


Kni 2571. 

RRC It is unlawful to buy or ſell Herrimęs at 
ſea, before the fiſhermen come into the haven, and the 
cable of the ſhip be drawn to the land. 31 Ed. 3. Hat. 2. 
No berrings ſhall be fold in any veſſel, but where the 
barrel contains 32 gallons, and half barre] and firkin ac- 
cordingly ; and they muſt be well packed, of one time's 
packing and ſalting, and be as good in the middle as 
at the ends, on pain of forfeiting 3 5. 4 d. a barrel, &c. 
by ſtat. 22 Ed. 4. cap. 2. The veſſels for berrings are 
to be marked with the quantity, and place where packed ; 
and packers are to be appointed and ſworn in all fiſhing. 
ports, &c. under the penalty of 100 J. Stat. 15 Car. 2. 

cap. 16. 
Allowance on the exportation of herrings, &c. 5 & 6 
W. & M. c. J. ſet. 10. 9& 10 W. 8. c. 44. ect. 15, 
16, 17. 5 Gor 1. c. 18. Of white herrings from Scot- 
land. 5 Ann. c. 8. art. 8. Oath of exporter that her- 
rings were cured with ſalt that paid duty, &c. 5 Ann. 
0. 29. ſe. 6. altered by 6 Ann. c. 12. ſe. 3. Duty on 
red hertings for home conſumption. 8 Gebo. 1.c.4. On 
white herrings. 8 Geo. 1: c. 16. Duties reduced, and 
taken off where only home-made ſalt is uſed, 3 Geo. 2. 
c. 20. /ef. 14 & 15. 26 Geo. 2. c. 3. Duties on red 
and white herrings revived, 5 Geo. 2. c. 6. ſect. 3. Eſta- 
bliſhment of the Britiſb white herring fiſhery, 2 Hl Geo. 2. 
c. 24. 26 Geb. 2. c. g. 28 Geo. 2. c. 14. Officers of 
the cuſtoms to view the veſſels at their return, 22 Geo. 2. 
c. 24. ſeft. 15. Duties ro Greenwich hoſpital to be paid 
before bounty is received, 28 Geo. 2. c. 14. ſe. 10. 30 
Geo. 2. c. 30. ſe. 10. Staves of herring-barrels in Scor- 
land to be half an inch thick, 29 Geo. 2. c. 23. ſedi. 4. 
Not to extend to the white herring fiſhery, 3 Gev. 2. c. 
30./e4.6. One ſhilling per barrel payable in Scotland 
on herrings for home * ve 29 Geo. 2. c. 23. 
ſe. 6. Further bounty on veſſels employed in the white - 
herring fiſhery, 30 Geo. 2. c. go. Such nets may be 
uſed in the herring fiſhery as are beſt adapted to it, 30 


Geo. 2. c. 30: ſe. 2. Penalty on obſtructing thoſe em- 


ployed in the herring fiſhery, in the free ule of ports, 
ſhores, &c. 30 Geo. 2. c. 30. ſed. 7. 

HERRING SILVER, Seems to be a compoſition in 
money, for the cuſtom of paying ſuch a number of ber- 
rings, for the proviſion of a religious houſe, &c. Hlacit. 
Term. Ste. Trin. 18 Ed. 1. | 

HESIA, An eaſement — Uſque ad quandam heſiam 
ante meſſuagium, &c. Chart. Antiq. 

HE STA: or HEST Ha, (a corruption of the Latin 
betta) A little loaf of bread. Domeſday, Cowell, edit, 1727. 
See Ruſca. | 

HESTCORN, King Atbelſtan in his return from the 
North, after a victory, went to Beverly, where he gave 
to God, &c. gen avenas, vulgariter dictas heſtcor ne, 
percipiendas de aominits & ecclefiis in illis partibus, quas, &c. 
Mon. Ang. Tom. 2. p. 367. 

HESTHA,' A capon or young cockerill.— Quando 
Rex ibi veniebat, reddebat ei unaqueque carucata 200 heſthas. 


HEUVELBORTH, from the Sax. bealf, i. e. dimidi- 
um, & borgh, debitor vel fidejuſſor) A ſurety for debt, quia 
qui fidejubet, debitorem ſe g comſbituit. Du Freſne. 

HERAM and HERAMSHIRE, Anciently hagwftald, 
was a county of irfelf, and likewiſe a biſhoprick, endow- 
ed with great privileges: but by the at. 14 Ele. c. 12. it 
is enacted, that Hexam and Hexamſbire, ſhall be within 
— accounted part of the:county of Northumberland. 4 

b 22. " \ R ' 

HEYBOTE See Haybote. 1 I 

HEYLODE, Seems to ſignify a cuſtomary. load or 

burden laid upon the inferior tenants for mending or 
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HEYMECTUS, A net for catching conjes ; a hy 
FFT 


HIDAGE, GH) Was an extraotdindry tax, pay. 


able to the King for every hide of land: Bratton writes of 


it thus: Supt etiam quæadem communes preftaniones, que [er 
vitia non dicuntur, net de conſuetudine veniunt, ni cum gr. 
ceffitat intervenerit, vel cum Rex uenerit; ficut ſunt H da. 
gia, Coragia, & Carvagia, ex conſenſu oommunt totins reg. 


ni introdutts, &c. Bratt. lib. 2. cap. 6. This taxation 


was levied not only in money, but proviſion of armour, 
&c. And when the Danes landed at Sandwich, in the 


that every 310 hides found one ſhip furniſhed ; and every 


defence of the kingdom, &c. Sometimes the word bidax: 
was uſed for the being quit of that tax; which was all 
called hidegild, and interpreted from the Saxon, a price 
or ranſom paid to fave one's ſkin or hide from beating, 
Sax. Dit. See Danegeld, and Black. Com. 1 V. 310. 
HIDES. See Leather and Skins. 
HIDE and GAIN, Did anciently ſignify arable land 
Orte on Litt. fol. 85, ö. For of old, to gain the land 
was as much as to tillit. See Garage. | 
HIDELANDS, (Sax. Hydelander.) Terre ad hydam ſe 
teftum pertinentes. 
HIDE OF LAND, (Sax. hyde-lands, from hyden, tegere,) 
Tanta fundi portio quanta uniro per annum coli poterat arg- 
tro; vel quæ familiæ uni ſuflentunde ſufficeret. A plough- 
land. In an old manuſcript it is ſaid to be 120 acres. 
Bede calls it Fumiliam, and fays it is as much as will 
maintain a family. Others call it Man/um, Manenten, 
Ciſatam, Carucatam, Sullingam, &c. Crompton, in his 
Juriſdict. f. 222. fays, a hide of land contains one hun- 
dred acres, and eight hides make a knight's fee. Hida 
autem Anglice vocatur terra unius aratri culture ſuffici 
per annum. Henry Hunting, Hiſt. lib. 6. fol. 206. b. 
But Sir Edw. Coke holds, that a knight's fee, a hide or 
plough-land, a yard-land, or an oxgang of land, do not 
contain any certain number of acres. On Lit. fol. 69. The 
diſtribution of England by bydes of land is very ancient; 
for there is mention of them in the laws of King Ind, 
cap. 14. Henricus 1. maritande file ſuæ gratis mpert- 
tori; cepit ab unaquaque hida Anglir tres ſol. Spelman. 
And fee Cam. Brit. fol. 1519. ; 
HIDEL, Signifies a place of protection or ſanctuar). 
Stat. 1 Hen. 4. c. 6. Cowell, edit. 1727. | 
HIDGILD, (in LL. Canuti R.) Exponitur pretium te. 
demptionis aut manumiſſionis ſer vi. From the Sax. hide, i. e. 
the ſkin ; and gild, pretium, i. e. the price by which he 
redeemeth his ſkin, i. e. redeemed it from being whipped. 
Si liber feſtis dicbus operetur, perdat libertatem ; fi ſerv, 
corium perdat, vel hidgildum, 1. e. let him be whipped; 
which was the puniſhment for ſervants ; vel hidgildun, 
i. e. Let him pay for his ſkim; by which payment he1s to 
be excuſed from whipping. Cowell. See Hudegeld. 
HIERLOOM. See Heirloom. 
HIGH TREASON. See Tregſon. 
HIGHWAY, C Regia) Is a paſſage for the King 
people, for which reaſon it is called the Aim Highs) 
Under this head we ſhall treat, | 


ways, | 


HI. Of reparrs. l 


8 
= 


attments, e. 

VII. Of turnpike roads.” ot; ahh | 

| It ſeems that ancictitly! there were but four bg! 

ways in England, which were free and 8 paſs 

the King's ſubjects, and thro” —_— aden 
_ 


repairing the hey or hedges. Cowell. 


without any toll, unleſs there was a parti 


year 994. King £thelred taxed all his lands by hides, ſo 
8 hides found one jack and one ſaddle, to arm for the 


5 Ob FED. aft * 


* 
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ſuppoſed to 


perſons, on a writ mn 
an injury to the owner of the ſoil, it 1 
preſcribe for toll without any ſpecial conſideration. 3 
New Abr. 54. 1 Med. 1 2 Med. 143- 

There are, (ays Lord Coke,) three kinds of ways: 
1. A foot-way, called in Latin iter. 2. A 
and prime-way, 
called in Latin actus. 


of ad quod damnum, &c. 


cart-way, and is called via if it be common to all 
men; and communis ſtrata, if it belong only to ſome 
town or private perſon. O. Lit. 56. 2. 

But notwithſtanding theſe diſtinctions, it ſeems that 
any of the ſaid ways which is common to all the King's 
ſubjects, whether it lead directly to a market-town or 
only from town to town, may properly be called a 
highway ; that any ſuch cart-way may be called the 
King's highway; that a river common to all men may 
alſo be called a highway; and that nuſances in any 
of the ſaid ways are puniſhable by indictment ; other- 
wiſe they would not be puniſhed at all: for they are not 
actionable unleſs they cauſe a /pecral damage to ſome par- 
ticular perſon ; becauſe if ſuch action would lie, a multi- 
plicity of ſuits would enſue. But it ſeems, that a way to 
2 pariſh-church, or to the common fields of a town, or 
to a village, which terminate there, may be called a pri- 
vate way, becauſe it belongs not to all the King's ſub- 
jects, but only to the particular inhabitants of ſuch pariſh, 
houſe or village, each of which, as it ſeems, may have 
an action for a nuſance therein. Palm. 389. Go. Eliz. 
62, 664: 1 Vent. 189, 208. 3 Keb. 28. Co. Lit. 56. 
6 Mod. 255. 1 Hawk. P.C. 201. , 

If paſſengers have uſed time out of mind, when the 

roads are bad, to go by outlets on the land adjoining to 
a highway in an open field, ſuch outlets are parcel of the 
highway ; and therefore if they are ſown with corn, and 
the tract foundrous, the King's ſubjects may go upon the 
corn. 1 Roll. Abr. 290. Coo. Car. 366. F C. 
Tho! every highway is ſaid to be the King's, yet this 
muſt be underſtood ſo as that in every highway the King 
and his ſubjects may paſs and repaſs at their pleaſure. 
But the freehold, and all the profits, as trees, &c. be- 
long to the lord of the ſoil, or to the owner of the lands 
on both ſides of the way. Allo the lord or owner of the 
ſoil ſhall have an action of treſpaſs for digging the ground. 
| But the lord of a rape, within which there are ten hun- 
dreds, may preſcribe to have all the trees growing within 
an highway within this rape, tho the manor of foil ad- 
Joining belongs to another ; for uſage to take the trees is 
a good mark of ownerſhip. 1 Roll. Abr. 392. 1 Brownl. 
42. Kebw. 141. 


Il. 4 the right to, claiming, and changing of highways, 
C. N 


A man may have a way either by preſcription or grant, 
by reſervation, by — — 5 bell. mes 
and ſhall not in a cur. claudend. be obliged to ſhew which 
way he claims it; but it will be ſufficient for him to 
alledge debet & ſolet, &c. but in a bar or replication he 
muſt ſhew his title preciſely. 1 Vent. 274. 2 Lev. 148. 
3 Keb. 528, 531. St. Jabn v. Moody. Bur he who pre- 
N for a way, muſt ſhew in certain whether it is a 
—— or cart- way. Tel. 163. adjudged upon de- 

But it ſeems, that if a man hath a way for carriages 
from D. to Blackacre over my cloſe, — after — 


ſaid way with carriages to the land adjoining, for then 
may be very prejudicial to my cloſe; but it ſeems, if 
. help myſelf, I muſt ſhew the ſpecial matter, and 
| that he uſed it for the land achoining. 1 Roll. Ar. 391. 
A way muſt not be claimed as appendant or appurte- 
_ to a houſe, becauſe it is only an eaſement, and no 
— 2 159. But it may be qua appendan 
_ as ſuch pals by grant thereof. Co. Fac. 


tion for it; all others, which we have at this day, are 
have been made thro' the grounds of private 
which being 
t is ſaid that they may 


which is both a horſe and foot-way, 
3. A cart-way, called in Latin 
via or aditus, which contains the other two, and alſo a 


chaſes land adjoining to Blackacre, he cannot uſe the 


* 
+ 
* 
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A man may preſcribe for a way from his houſe thro a 
certain cloſe, &c. ts church, though he himſelf has lands 
next adjoining to his ſaid houſe, through which of necef- 
fity he muſt firſt paſs; for the general preſcription ſhall 
be applied only to the lands of others. Palm. 387, 388. 
2 Roll. Rep. 397. | a a 
An ancient highway cannot be changed without an in- 
uiſition found on a writ of ad quod damnum, that 
dach change will be no prejudice to the publick; and it 
is ſaid, that if one change a highway without ſuch au- 
thority, he may ſtop the new way whenever he pleaſe; 
neither can the King's ſubjects in an action brought 
againſt them for going over ſuch new way, juſtify ge- 
nerally as in a common highway, but ought to ſhew ſpe- 
cially, by way of excuſe, how the old way was obſtructed, 
and a new one ſet out; neither are the inhabitants 
bound to keep watch in ſuch new way, or repair it, or 
to make amends for a robbery committed in it. Oo. 
Car. 266. Vangb. 341. Yelv. 141. 1 Hawk. P. C. 
201-2. | 
But it hath been holden, that if a water, which hath 
been an ancient highway, by degrees changes its courſe, 
and goes over different ground from that whereon it uſed 
to run, yet the highway continues in the new channel in 
the ſame manner as in the old. 22 Af. 93. 1 Roll. 
Abr. 390. 


III. O repairs. | 

By Common law, alſo by reaſon of the inclaſure, tenure, 
or preſcription. And, by Statute law. 

Of Common right, the general charge of repairing . 
highways lies on the occupiers of lands in the pariſh 
wherein they lie; but it is ſaid, that the tenants of the 
lands adjoining are bound to ſcour their ditches. 1 
Roll. Abr. 39. March. 26. 1 Vent. go, 183: 8 Hen. 


4 

, Alſo if a pariſh is part in one county, and part in an- 
other, and the highways in one county are out of repair, 

the whole pariſh ſhall contribute to the repair ; but pa 

may be an agreement between the inhabitants, that the 
one ſhall repair one part, and the other the other; and 
ſuch agreement is good between themſelves, and for 
breach, the one may have an action upon the caſe againſt 
the other; but in an indictment they ſhall take no ad- 
vantage of theſe agreements, for as to the King they are 
_— liable. 1 Med. 112. 1 Ven. 2586. 3 Keb. 301. 
Alſo vide 1 Vent. 256. 1 Mod. 112. 3 Keb. 301. 

A highway lying within a pariſh, the whole pariſh is 
of common right bound to repair it; except it appear that 
it ought to be repaired by ſome particular perſon either 
_ tenure, or by preſcription, 1 Ventr. 183. Style 
163. | 
But though the pariſh be obliged of common right to 
repair the highways in it, yet it is certain, that particu- 
lar perſons may be bound to repair the highway, by rea- 
ſon of incloſure or preſcription; as where the owner 
of lands not incloſed, next adjoining to the highway, 
incloſes his lands on both ſides of it; in which caſe he 
is bound to make a perfect good way, and ſhall not be 
excuſed by making it as good as it was before the inclo- 
ſure, if it were then any way defective, becauſe by the 
incloſure he takes from the people the liberty of going 

over the lands adjoining to the common track. 1 Noll. 
Abr. 18555 o. Car. 366. 1 Sid. 464. 

Alſo it is ſaid, that if one incloſe land on one ſide, 
which hath anciently been incloſed on the other ſide, he 
ought to repair all the way ; but that if there be no ſuch 
ancient incloſure on the other fide, he ought to repair 
but half the way. 1 Sid. 464. 

Therefore, if there be an old hedge time out of mind 
belonging to A. on the one ſide of the way, and B. hav- 
ing land lying on the other fide, makes a new 

there B. ſhall be charged with the whole repair. 1 Sid. 
464. 2 Keb. 665. 2 Saund. 157. But if A. makes a 
hedge on the one fide of the way, and B. on the other, 
they ſhall be cha by moieties. 1 Sid. 464. 2 
Keb. 665. But it ſeems clear, that wherever a perſon: 
makes himſelf liable to repair a highway by reaſon of 


incloſure, that by throwing of it open again, he thereby 
REY. 72 © | 42 frees 
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frees himſelf of the burthen of any future reparation. 2 
Saund. 110. „ 

Particular perſons may he bound to repair a highway 
by preſcription ; and it is ſaid, that a corporation aggre- 
gate, may be charged by a general preſcription, that it 
ought and hath uſed to do it, without ſhewing any con- 
ſideration in reſpe&t whereof they had uſed to do it, be- 
cauſe ſuch a corporation never dies, neither is it any 
plea, that they have done it out of charity; but it is ſaid, 
that ſuch a general preſcription is not ſufficient to charge 
a private perſon, becauſe no man is bound to do a thing 
which his anceſtors have done, unleſs it be for ſome ſpe- 
cial reaſon; as having lands deſcended to him holden by 
ſuch ſervice, Sc. but it ſeems, that an indictment charg- 
ing a tenant of lands in fee with having uſed of right 
to repair ſuch a way ratione tenure terre ſue, without 
adding that his anceſtors, or thoſe whoſe eſtate he hath, 
have ſo done, is ſufficient, for tis implied. 27 A. 8. 
27 Ed. 4. 38. Bro. preſcription 49, 70. Keilw. 52, a 
Latch. 206. 1 Hawk. P. C. 202—3. 

And it ſeems certain in all thoſe caſes, whether a pri- 
vate perſon be bound to repair a highway by incloſure 
or preſcription, that the pariſh cannot take advantage of 
it on the general iſſue, but muſt plead it ſpecially; 
that therefore, if to an indictment againſt the pariſh, for 
not repairing a high way, they plead Not guilty, this 
ſhall be intended only that the ways are in repair, but 
does not go to the right of reparation. 1 Med. 112. 3 
Keb. 301. 1 Vent. 256. 

At common law it is ſaid, that all the country ought 
to make good the reparations of a high way, where no 
particular perſons are bound to do it; by reaſon the whole 
country have their eaſe and paſſage by the ſaid way. Co. 
Rep. 13. By the ancient Common law, villages are to 
repair their highways, and may be puniſhed for their 
decay; and if any do injure, or ſtraighten the high way, 
he is puniſhable in the King's Bench, or before juſtices 
% 1 _ in the Court Leet, &c. 24 Af. 63. Comp. 

riſd. 76. 

By Statute law various proviſions are made, viz. the 
* of Geo. 3. c. 42. (made to reduce into one act all the 


relative to the highways,) directs, that annual liſts be | 


made in September, of a certain number of perſons qua- 
lified to ſerve as ſurveyors of the highways, to be returned 
to the juſtices, at their ſpecial ſeſſions in October, who are 
to nominate ſuch a number to be ſurveyors, as they ſhall 
judge neceſſary, who are to hold the office for one year. 
On refufal they forfeit 57. and others to be nominated. 
The furveyor is to take a view of the highways at 
proper times, in reſpect of nuſances, &c. and give no- 


they do not, ſurveyor ta employ his men to do it, the de- 
faulters forfeiting according to the direction of the act. 
The ſurveyor is to make new ditches, drains, Cc. 
where the old are inſufficient, and keep the ſame ſcoured, 
Sc. with proper trunks, tunnels, platts, bridges or arches 


over the ſame, making ſatisfaction to the owners of | 


lands, &c. where any damage is done. The ſurveyor is 
alſo to make cart-ways leading to market towns twenty 
feet wide at leaſt, and the horſe cauſeways three feet, and 
to keep the ſame in repair. 

Two or more juſtices of peace, upon view, may order 
narrow roads to be widened to a ſufficient breadth, in 
which caſes the ſurveyor is to agree with the owner of the 
ſoil as to recompence ; in default of ſuch agreement, the 
ſame to be aſſeſſed by a jury. 

The ſurveyor is to make report of ſuch defective 
highways, bridges, &c. as ought to be repaired by par- 
- ticular perſons, to the juſtices, or two, or more, and no- 

' tice to be given to the occupier. If not repaired in due 


time, the juſtices are to preſent the highways, ſo out of | 


repair, together with the perſon or perſons, bodies po- 


litick or corporate, liable to repair, at the next general | 


quarter ſeſſions. 


The act alſo impowers juſtices of aſſize, and juſtices of | 


peace, to make preſentments to the aſſizes, or ſeſſions, or 
defective highways, —_— or bridges, or of any other 
defaults or offences gainſt the act, and to aſſeſs ſuch fines 


as they ſhall think fit, ſaving to the perſons affected 28 


their lawful traverſe to ſuch preſentments. 


for 


tice to the parties concerned to remove the ſame, who, if | hot Keepi 


The juſtices at their ſpecial ſeſſions may order tho; 
roads to be firſt repaired that moſt want it. If the gy. 
veyors neglect their duty, two juſtices may hear con. 
plaint, and make ſuch order as they think fit. 

The juſtices are to order proper direction poſts to be 
ſet up where ſeveral highways meet, and at the approaches 
to ſuch parts as are ſubject to deep or dangerous flood, 
and where neceſſary for guiding travellers in the bet ad 
ſafeſt tract; ſurveyor ſubject to a penalty for neglect of 
duty in this particular. 

ai — is er to — — for re- 

ir of the ighways, from any neighbourin ; 
— Shan — unds, SS or rr 
where ſufficient can't be had from ſuch places, then from 
private grounds, making ſuch ſatisfaction to the oy 
as ſhall be agreed upon, or otherwiſe as the juſtices (hal 
direct. 

By ſect. 22. of the act, particular directions are given 
for filling up, and ſtopping of holes made in digging for 
materials, under certain penalties on the ſurveyor. 

By. ſect. 22. The ſurveyor is to collect and pay over to the 


Juſtices all rates, forfeitures, penalties, and compoſitions. 


IV. Of the aſſeſſment for repairs, and of day-work. 


By 7 Ges. 3. c. 42. . 12. Where there is not ſufficient 
money in the hands of the ſurveyors, to pay owners df 
ſoil for damage done, in widening of roads, two juſtices, 
or quarter ſeſſions, may order an aſſeſſment, upon every 
occupier of lands and tenements, in the reſpective pariſhes, 
Sc. where the highways lie, if aſſeſſment be not paid in 
ten days; after demand, it may be levied by diſtreſs and 
ſale of the goods of the perſons aſſeſſed ; provided that no 
ſuch aſſeſlments be made in any one year to exceed the 
rate of 6d. in the pound of the yearly value of the lands 
&c. aſſeſſed. 

By ſect. 21. The expences incurred by the ſurveyors 
in doing various things, directed by the ſtatute, are to be 
reimburſed by a rate on the inhabitants, according to the 
rules preſcribed in the 43d of Eliz. intituled, An Ad 

the Relief of the Poor,” 
By ſect. 23. Statute work in general is ted. 
Every perſon keeping a team, draught, or plough, ſul 
ſix days in the year furniſh a wain, cart or carriage, and 
other neceſſaries, and two able men with each. Thot 
occupying of lands, &c. of 501. yearly value, the like 
So for every 501. per annum reſpectively, and one labourer 
for every 101. over ſuch 501. and leſs than 100/. &c. df 


the yearly value of 107. and not of 50/. Not keeping 


a team, &c. one labourer for every 100. Under 10/. ad 
a team, to go in perſon, or find a labour. 
Power is allo given to change carriages for men, where 
thought needful by the ſurveyor ; or a certain ſum to be 
paid in lieu. Men ſent, to furniſh their own tools. 

The ſurveyors are to give due notice to perſons | 
to ſtatute work. 

By /e2. 25. Perſons liable to perform ſtatute work ma 
compound at ſuch rates as the juſtices ſhall appoint, 2% 
exceeding 6 5. nor leſs than 3 5. for each day; and 
particular ſpecifications. 3 

Seat. 26. Regulates the duty of the . in gung. 
notice of time and place of admitting perſons to on, 

ound, and regulates the changes, in the occupation 
ands; &c. or new inhabitants. 

By /e#. 27. it is provided, that perſons occupj'ls 
lands, &c. not above 301. per annum are not obliged o 
find or compound for more than one carriage; anda my 
or plough kept part of the year in one pariſh, and par 

another, the duty to be performed where the perſon 
uſually reſides. | * 

Sea. 28. Where compoſition made, a 8 5 
be paid to the turnpike ſurveyor, if part of ſuch aut) 
to be performed on the turnpike roads. — 

If the juſtices at ſeſſions are ſatisfied that mone, (a 
by preceding means, &c. is not ſufficient, then, 5 
29. they are to make an aſſeſſment upon every 
to be levied by diſtreſs and fale. 64 u 

But, by ſeci. 30. it is provided it do not exceed 
pound in any one year. All 


* "M1 
All fines and forfeitures for not repairing the highways, | 
or not appearing to indictments, are to be applied in re- 


pair of the highways. 
v. Of nuſances, viz. by flopping highways, and other 
ſh, Common law.—Of hedges, &c. near the 
highways —Of drawing carriages with a greater 
number of cattle than alnwed.—Of leaving empty car- 
riages in the road, &c. 


It is clearly agreed to be a nuſance to dig a ditch, or 
make a hedge over-thwart the highway, or to erect a 
new gate, or to lay logs of timber in it, or generally to 
do any other act which will render it leſs commodious. 
Kitchin 34. 1 Hawk. B C. 212. Alſo it is a nuſance 
for an heir, (and for which he may be indicted,) to eon- 
tinue an incroachment, or other nuſance to a highway 
begun by his anceſtor, becauſe ſuch continuance thereof 
amounts, in the judgment of law, to a new nuſance. 
1 Hawk. P C. 214. Alſo it is agreed, that it is no ex- 
cuſe for him who lays logs in the highway, that he laid 
them only here and there, ſo that the people might have a 
paſſage through them by windings and turnings. 2 Roll. 
Ar. 137. 1 Hawk. P. C. 212. : 
It is a nuſance to ſuffer the highway to be incommoded 
by reaſon of the foulneſs, &c. of the adjoining ditches, 
or by _ of trees hanging over it, &c. And it is 
ſaid, that the owner of land next adjoining to the high- 
way, ought of common right to ſcour his ditches; but 
that the owner of land, next adjoining to ſuch land, is 
not bound by the Common law ſo to do without a ſpecial 
eſcription; allo it is ſaid, that the owner of trees hang- 
ing over an highway, to the annoyance of travellers, 1s 
bound by the Common law to lop them; and it is clear 
that any other perſon may lop them, ſo far as to avoid the 
nuſance. 8 H. 7. 5. a. Mitcb. 34. Dall. cap. 26. 1 Hawk. 
P. C. 212, 213. | 
But it is no nuſance for an inhabitant of a town to un- 
lade billets, &c. in the ſtreet before his houſe, by reaſon of 
the neceſſity of the caſe, unleſs he ſuffer them to continue 
there an unreaſonable time, 2 Roll. Abr. 137. 
Any one may juſtify pulling down, or otherwiſe de- 
ſtroying a common nuſance, as a new gate or houſe 
erected in a highway; and it hath been of late holden, 
that there is no need, in pleading ſuch juſtification, to 
ſhew that as little damage was done as might be. 
ht. Ar. 144. Oo. Car. 184. 1 Jon. 221. 2 Salk. 
458. 
Alſo beſides that all nuſances are puniſhable by indict- 
ment with fine and impriſonment, it is ſaid, that one con- 
victed of a nuſance to the highway, may be commanded 
by the judgment to remove it at his own coſts, &c. 2 
Roll. Ar. 84. 1 Hawk. P. C. 200. 
A gate erected in a highway is a common nuſance, 
becauſe it interrupts the people in that free and open 
paſſage, which they before enjoyed and were lawfully 
intitled to; but where ſuch a gate has continued time 
out of mind, it ſhall be ended that it was ſet up at firſt 
by conſent, on a compoſition with the owner of the land 
on the laying out the road, in which caſe the le had 
never any right to a freer paſſage than what ſtill 
enjoy. 1 Hawk. P. C. 199. 
By the Stat. 7. Geo. 3. c. 42. which we have before 
mentioned, viz; ſet. 5 o tree or buſh is to be allowed 
to grow, or ſtand within 15 feet of the center of the high- 
way, on forfeiture of 10s. by the owner. By /e#. 4. 
The poſſeſſors of land next adjoining to the highway are 
to keep their hedges, ditches, drains, "water-courlſes, 
trunks, tunnels, platts and bridges, in proper order. 
And fo as to occupiers of adjoining grounds, through 
which-the water hath uſed to paſs from the highway, on 
eiture of 108. Be 
2 5. No 22 8 is to be laid in the 
way, or ſoil of ditches, to the obſtruction or prejudice 
tera 3 of 105. ED 
ect 6. Where any thing, (not tolerated by the act,) 
=_ be laid within 15 feet of the centre, the owner of 
e adjacent lands may remove and diſpoſe of the ſame to 


Ay, Gow WW _ 
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own uſe, 


H I G 

Seed. 7. If the highway is wilfully obſtructed by car- 
iages, or implements of huſbandry, the perſon offending 
ſhall forfeit 105. 9 5 
Buy ect. 38. No waggon, the fellies of whoſe Wheels 
are ik than nine inches, ſhall be drawn with more than 
ſix horſes; no car, leſs than nine inches, to be drawn 
with more than four; waggons of nine inches, with no 
more than eight horſes; cart of nine; with no more than 
five, on forfeiture of all horſes above the number, with 
the accoutrements, to the perſon ſeizing: Er 
Seel. 29: Waggons ſhod with narrow tire; or ſet with 
roſe-headed nails, not to be drawn by more than three 
horſes, on forfeiture of the ſupernumerary;:  _ 
Sect. 40. Excepts carriages drawing one ſtone or block 
of marble, or piece of metal or timber, ammunition or 
artillery for his Majeſty's ſervice: * 
By /e2. 42. Owners of carriages to have the owner's 
real name and place of abode painted on ſome conſpicu- 
ous part, in large letters, on penalty of 20 
By /e#. 43. The driver of any cart or dray; riding 
thereon in any ſtreet or highway, without having ſome 
perſon on foot or on horſeback to guide the ſame (except 
carriages drawn by one horſe, or two horſes abreaſt, and 
conducted by ſome ' perſon holding the reins,) and the 
driver of any carriage, who by negligence or miſbehaviour, 
ſhall damage or obſtruct perſons, or carriages in paſting, 
or who ſhall not make way for loaded carriages, forfeits, 
if not the owner, any ſum not exceeding 10s. if the 
owner, any ſum-not exceeding 205. or may be committed 
to the houſe of correction for any time not exceeding one 
month. 
So far as to the act, on this ſubje&, yet bis proper to 
inform the reader, that this ſtatute does not reſtrain the ſub- 
ject, who receives any injury by a driver, &c. of any car- 
riage, from ſuing the owner thereof at Common law, or 
from puniſhing tbe driver for wilful offences, by indictment, 
as the nature of the caſe may require. But then the party 
proſecuting muſt waive the benefit of proceeding, under this 
ſtatute, in the ſammary way thereby preſcribed. 


VI. Of proſecuting perſons guilty of offences relative to the 
highways. 


A variety of puniſhments, with various modes of pro- 
ceeding, have been inflicted and directed by ſeveral ſta- 
tutes, but the 7th of Geo. 3. having reduced the laws 
in general into one code, tis unneceſſary to take any far- 
ther notice of the preceding ſtatutes.—As to the doctrine 
of indictments bn this ſubject, it may be of uſe to refer 
the reader to 1 Hawk. P. C. 218, 219, 220. and Stra. 
849, 900 | | 

We now proceed to the (ybſtance of 7 Geo. 3. c. 42. 
on this N 6 

By ect. 34. pulling up, removing, or deſtroying, 
&c, the poſts, blocks, banks, &c. ſet — for — 
horſe and foot cauſeways, or the parapets or battlements 
of bridges, mile-ſtones, or direction- poſts, incurs a pe- 
nalty not exceeding 31. nor leſs than 5 5. on conviction 
by a juſtice of peace, or a commitment to the houſe of 
correction, to be whipped, and kept to hard labour, for any 
time not exceeding one month, nor leſs than ſeven days. 

By ect. 35. The ſurveyor, on negle& of duty in in- 
ſtances not otherwiſe provided for by the act, forfeits a 
ſum not exceeding 51. nor leſs than 10s. 

By. ſcct. 36. Juſtices of the peace are impowered to put 
in execution every part of the act. 8 

By. ſect. 46. Perſons forcibly oppoſing the execution of 
the act, or obſtructing the making a ſeizure or diſtreſs, 
or reſcuing cattle or other goods, and conſtables not duly 
executing the warrant or precept of any juſtice, forfeit a 
ſum, not exceeding 104. nor leis than 40s. and on non- 
payment, may be committed for three months. «7 

By ſect. 47. All penalties and forfeitures, and all coſts 
and charges, where not otherwiſe directed, are to be le- 
vied by diſtreſs and fale, by warrant of a juſtice; one 
half to the uſe of the informer, the other to the roads; 
and for want of diſtreſs, the party to be committed. 

By 


By ſect. 48. Penalties or forfeitures may be ſued for, 
by the proſecutor or informer, either as before directed, 
or by action of debt, where the penalty is a pecuniary one, 
(declaring in a very general manner, as directed by rhe 

act) or by action of trover, where the penalty or forfei. 
ture is an horſe, or other goods, and recovering, ſhall 
have double coſts, 


UI may not be improper to obſerve, that there are very 
good — a W general method declaring in 
debt, directed by the act, and that a declaration, thus framed, 
could not be ſupported, on demurrer ; for, the act creating a 
variety of offences, where the forfeiture is a pecuniary 
one, the defendant can't be prepared to defend the charge, 
not knowing what may be given in evidence on the trial, 
i. e. what kind of offence may then be alledged againſt bim. 


By ſect. 49. No conviction is to be had but upon con- 
feſſion of the party, or oath of a witneſs. And inhabi- 
tants deemed competent witneſſes. | 

By /e#. 51. Diſtreſs for money is not to be deemed 
unlawful, for default of form, in the proceedings ; nor the 
party making it, to be deemed a treſpaſſer, ab initio, on 
account of any ſubſequent irregularity. 

By /e. 52. The plaintiff in any action for irregularity, 
&c. not to recover where tender of amends hath been 
made, before the action brought. And by this ſection 
the defendant is allowed to pay money into court before i ue 
joined. 

By /e. 53. Perſons aggrieved, where there is not any 
other method of relief appointed, or injured by the incloſing 
any common highway, may appeal to the general quarter- 
ſeſſions ; which court is to proceed in a ſummary way, 
award proper coſts, and the determination to be final. 
8 al doftrine as to indictments, &c. upon this 

Jujea Mr. Serjeant Hawkins bas laid down the following 
ru 


1 

Firſt, That it is ſafe in every ſuch indictment to ſhew 
both the place from which, and alſo the place to which 
the way ſuppoſed to be out of repair doth lead, yet ex- 
8 for want of ſuch certainty, have ſometimes been 
diſallowed; however it ſeems certain, That there is no 
neceſſity to ſhew that a highway leads to a market town, 
becauſe every highway leads from town to town. 1 
Hawk. P.C. 219. 

2dly, That it is neceſſary in every ſuch indictment 
expreſsly to ſhew in what place the nuſance complained 
of was done; for which cauſe an indictment for ſtopping 
a way at D. leading from D. to C. is not · good; for it is 
impoſſible that a way leading from D. ſhould be in D. 
and no other place is alledged. 1 Hawk. P. C. 219. 

dly, That every ſuch ydictment ought alſo certainly 

to ſhew to what part of the highway the nuſance did ex- 
tend, as by ſhewing how many feet in length, and how' 
many feet in breadth it contained, or otherwiſe the de- 
fendant will neither know of the certainty of the charg 
againſt which he is to make his defence, neither will the 
court be able from the record to judge of the greatneſs of 
the offence, in order to aſſeſs a fine anſwerable thereunto 
and upon this ground it hath been adjudged, that an in- 
dictment for ſtopping a certain part of the King's high- 
way at K. is naught, for the incertainty thereof. Alſo 
it hath been reſolved, that the place wherein ſuch a nu- 


ſance is alledged, is not ſufficiently aſcertained in ſuch an 


indictment, by ſhewing that it contained ſo many feet 
in length, and ſo many in breadth, by eſtimation. 1 
Hawk. 219, 220. | 
Athly, That every ſuch indictment muſt ſhew, that 
the way wherein a nuſance is alledged, is a common high- 
way ; for which cauſe it hath been reſolved, That an in- 
dictment for a nuſance to a horſeway, without adding 
that it was a highway, is naught ; and upon the fame 
ground it ſeemeth alſo, That an indictment for a nuſance 
to a common. footway to the church of D. for all the 
| rn of D. is not good; yet it ſeems, that if thoſe 
words, viz. for all the pariſhioners of D. had been 
omitted, ſuch. an indictment might be maintained. x 
Hawk. 220. 
5thly, That it is not ſafe in an indictment inſt a 


common perſon for not repairing a highway, which he 


| the nuſance, by cutting or throwing it down.! 


| 


ought to have dope in reſpect of the zenure of c«;:.; 
—. barely to ſay that he was bound to repair 1 "y 
tione tenure terr#, without adding ſue. Alfo it is ſiid 
that in an indictment againſt a biſhop, &c. for not * 
pairing a highway, in reſpect of certain lands, it on | 
to be ſhewn in what capacity he ought to repair it, becauſe 


| otherwiſe it cannot be known in what capacity the pro- 


ceſs is to be awarded againſt him. 1 Hawk. 220. 
6thly, That in every ſuch indictment the fa alledged 
againſt the defendant muſt be expreſſed in ſuch pre 
terms, that it may qa appear to the court to have 
been a nuſance, and for this cauſe it hath been reſolved, 
That a preſentment for diverting a highway is not good 
becauſe a highway cannot be diverted, but muſt alyzy; 
continue in the ſame place where it was, howſoever it he 
obſtructed, and a new way made in another place, | 
Hawk. B C. 220. 
But it hath been reſolved, That an indictment againg 
a man for ſtopping a highway in his own land, is 
without laying the offence done vi & armis. Al 
it is ſaid, That a preſentment that a highway in ſuch a 
place is decayed by the default of the inhabitants of fuch 
a town, is good, without naming any perſon in certainty, 
But it hath been adjudged, that an indictment again 
ticular perſons muſt POR charge them every one, 
or which cauſe it hath been reſolved, that an indictment 


againſt ſeveral for not repairing their ſtreets, that they, & 


earum uterque, did not repair them, is not T5 
Hawk, P C. 220. 8 ue 

Upon an indictment for not repairing a highway, if 
the / produee a e befoee . the 
way is repaired, he ſhall be admitted to a fine: but after 
verdict, the certificate is too late, for then he muſt have 
a conſtat to the ſheriff, who ought to return that the way 
is repaired, becauſe the verdict, which is a record, mult 
be anſwered by a record. Raym. 215. And where the de- 
fendants, indicted for not repairing a common foot-way, 
confeſſed the indictment, and ſubmitted to a fine; it was 
held, that the matter was not ended by their being fined, 
but that writs of diſtringas ſhall be awarded in infinitun, 
till the court of B. R. is certified that the way is repaired, 
as it was when it was at beſt; but the defendants 
are not bound to put tt in better repair than it has been 
time out of mind. 1 Salk. 258. If a defendant hati 
made a highway, as good as it 1s capable of being made, 
it was faid in an extraordinary caſe, this ſhall not di. 
charge him, on an information againſt him; though it 
may be a mitigation of his fine. 3 Salk. 183. Alloits 
no excuſe for the inhabitants of a pariſh indicted at 
Common law, for not repairing the highways, that they 
have done the work required by ſtatute ; for the ſtatutes 
are made in aid of the Common law: and when the ſta- 
tute work is not ſufficient, rates and aſſeſſments are to be 
made. Dall. c. 26. | 


It is faid, that if the right or title to repair ſuch ways 
come in queſtion, upon ſuggeſtion and affidavit made 
thereof, a certiorari may be had to remove the indict- 
ment into B. R. 

A perſon may be indicted for not repairing a bout 
Randing upon a highway, which is ruinous, and like t 
fall down, to the danger of travellers, whatever be | 
tenure, which in fuch caſe is not material, 1 d. 


eſpaſſers. Telu. 142. And if a bps 


of it, and go over the. land, and Juſtify it till a ſufficient 


no gate: and the uſual way 


kind, is by indictment; hut every perſon | y remove 


there be 

. oo ' th 
occaſion fo to do ; and it hath been held, that tho 7 
are many gates croſs highways, they mult be * 


„ --, 


&. Kr 
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1 paſs — the ſame, to the great damag 


W loading goods, before coming to a gate or weighing en- 


WE to any gate. 


BI © 
5, and it ſhall be intended by licence from the King 
upon the writ ad quod damnum. O. Car. 184. 


Form of an indifiment for not repairing a highway. 


THE jurors, &c. That the common, King's highway 
leading from, &c. in the pariſh of M. m the rounty 
aforeſaid, to, &c. the day and year, &c. was and ill is in 
great decay, for default of due reparation and amendment 
thereof, ſo that the ſubjefs of our Lord the King, paſſing 
or travelling through or along that way, cannot without danger 
e and common nu- 
ance of all the liege ſubjefs of our ſaid Lord the King paſſing 
un that by” — prod A inbabitants of the — of, 
&c. of right and by ancient cuſtom ought 10 repair, and amend 
the ſatd highway, when and ſo often as ſhould be neceſſary ; 
againſt the peace, &c. | 


VII. Of turnpike roads. 


The ſtatute of 7 Geo. 3. c. 40. hath reduced the ge- 
neral laws in being, on this ſubject into one. As the act 
is very long, and in many particulars, conformable to 
that for the highways, we ſhall only give ſome general 
heads, and for further information refer to the ſtatute 
itſelf. 

Seel. 1. Impowers truſtees to erect weighing engines, 
and ſpecifies the tolls to be taken. . 

Se. 2. Grants privileges to waggons, &c. rolling a 
ſurface of 16 inches. x | 

Se. 3. The previous regulations not to extend to car- 
riages employed only in huſbandry. 

Fee. 5. No compoſition for narrow wheels. 

Seck. 6. Inflits a penalty on perſons fraudulently un- 


gine. 

Sect. 7. Regulates the conſtruction of wheels within 20 
miles of London. 

Set. 8. Broad four wheel carriages may travel with 


: eight horſes, two wheels with five. But no more. Narrow 


four wheels with four horſes. Two wheels, three horſes. 
Forfeiture 205. and ſupernumerary horſes. 

Sef. 9. Penalty of 5 J. on fraudulently taking off any 
horſe, or altering the diſtance of the wheels before coming 


> we 10. 3 travelling with more horſes than he 
paſſed through any gate with, guilty of a fraud. 

Seft. 11. Where neceſſary, . may allow broad 
2 waggons to be drawn up hills by 10 horſes, nar- 
row by 6. 


Seft. 12. Particular exemptions, drawing through deep 


| ſnow or ice. 


Sef. 13. Narrow wheeled waggons not to be drawn 
by horſes in pairs. f 

Sell. 14. Turning carriages out of turnpike roads to 
avoid tolls, incurs a forfeiture of one of the horſes. 

Sef. 16. The driver of a waggon with wheels not 
duly conſtructed, or drawn by more horſes than autho- 
med, may be apprehended, &c. and forfeits 5 /. 

Sell. 17. Drag-irons to be flat at the ſole, and of the 


breadth of the fellies. 

Set. 18. Owner's name and place of abode to be 
painted on the tilt, and if no tilt on the moſt conſpicuous 
part of waggons, &c. And the words Common Stage HY ag- 
gn or Cart, as the caſe may be: Default in former cate, 
50. in the latter 4os. f 

As to toll, tis not neceſſary here to notice them, but 
refer to the act. 


Keck. 23. Contains the exemption of certain car- 


a 4. 27. Where two or more turnpike roads under 
_ acts, within ſame pariſh, - &c. and the ſtatute 
am exceeds three days, the juſtices are to apportion the 


Seck. 29. Inflicts a penalty of rſons maki 
: 405. on perſons ing 
ditches. &c. on any turnpike road not ilcloſed on both 


ſides within zo feet of the i ir plot 
hn * 1 centre, or turning their plough 


* 


HIN 


Seel. 30. Direction poſts to be ſet up, and mile 

ſtones. 

Sect. 31. Inflicts a penalty, on perſons ing up 
poſts, * banks, mile ſtones, 2 | OY 

Sf: 32. The fame as to toll gates, &c. and makes 
reſcuing offenders, felony, without benefit of clergy. 

Set. 33. Inhabitants of hundreds, where offences 
committed, to make full ſatis faction. 

Set. 38. Fraudulent and colourable proſecutions and 
ſeizures ſet up to favour offenders to be enquired into and 
ſet aſide. 

Sec. 41. Truſtees abuſing or exceeding their power, 
in various inſtances ſpecified, the general quarter ſeſſions 
may determine any complaint thereof in a ſummary 


way. 

Tet 47. Conſtables, ſurveyors, &c. neglecting their 
duty to forfeit 10/; 

Se. 48. Seiſures, &c. (unleſs by warrant) to be de- 
livered to the conſtable, till proof of the offence. If not 
made in fix days, to be returned to the owner, and ſeizer 
to pay expences of keeping; but on conviction, to be de- 
livered to the party. If the party does not duly proſecute 
fuch ſeizure, to forfeit 405. 

Sea. 49. All convictions to be on confeſſion, or oath 
of one witneſs. Inhabitants competent witneſſes. 

Sef2. 50. Inflicts a penalty on perſons oppoling the 
execution of the act, in certain inſtances there ſpeci- 
fied. 

Sea. 51. Penalties, &c. not otherwiſe directed, to be 
levied by diſtreſs and ſale. 

Sect. 5 3. Proſecutors or informers at liberty to ſue 
either as the reſpective turnpike acts direct, or in courts of 
record, by ation of debt, or trover, to have full coſts, on 
recovering. But the action to be brought in one calendar 
month after the offence commicted, of which ten days 
previous notice to be given. 

Se. 54. Diſtreſs for money not deemed unlawful, 
&c. for default of form in the proceedings, nor the party 
making it, a treſpaſſer, ab initio, for any ſubſequent irre- 
gularity. | 

Sea. 55. Plaintiff in action for irregularity, not to 
recover where tender made bot oftiog,—And defendant 
may pay money into court, before i/ſue joined. 

Sea. 56. Perſons aggrieved E a general appeal to 
the general quarter ſeſſions. The determination there 
final and not removeable by certiorari. | 

[Vide under Div. VI. an exception, where a right is 
in queſtion, ] 

Se. 60. Any action to be brought for any thing 
done in purſuance of the a&, to be commenced in three 
calendar months. Defendant may plead the general 
— and if judgment for him, is intitled to treble 
cofts. 

HIGHWAYMEN. A reward of 40 J. is given for the 
apprehending and taking of a highwayman, to be paid 
within a month after conviction, by the ſheriff of the 
_— bc. Stat. 4 & 5 W.& M.c.8. Vide Rob- 


"HIGLER, A name frequently mentioned in our ſta- 

tutes, for a perſon who carries from door to door, and 

ſells by retail, ſmall articles of proviſions, &e. they are laid 

2 various reſtraints by the ſtatute laws. See Game, 
ays. 

Hil1s TESTIBUS, Words anciently added in deeds, 
after the In cujus rei teflimonium ; which witneſſes were 
firſt called, then the deed read, and their names entered 
down; but this clauſe of his teſibus in the deeds of ſub- 
jects has been diſuſed fince the reign of King Hen. 8. 


Co. Lit. 6. 


HINDENI HOMINES, (From the Sax. Hindene, i. e. 
Societas) A ſociety of men: and in the time of the Saxons, 
all men were ranked into three claſſes, and valued, as to 
ſatisfaction for injuries, &c. according to the claſs they 
were in; the bgheft claſs were valued at twelve hundred 
ſhillings, and were called Twelfhindmen; the middle claſs 
valued at ſix hundred ſhillings, and called Sexhindmen ; 
and the oe, at ten pounds, or two hundred ſhillings, 
called Tuybindmen; chew wives were termed Hindd's, 
—_ Leg. Alfred. cap. 12, 30, 31. | 
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H O 


INE, (Sax.) A ſervant, or one of the family; but 
is properly a term for a ſervant in huſbandry, and he 
that overſees the reſt is called the Mafter-bine. Stat. 12. 
R. 2. c. 4. . 

HINEFARE, (Sax. Hine, a ſervant, and fare, a going 


or paſſage) Signifies the loſs or departure of a ſervant from | / 


his maſter. —S! quis occidit hominem Regis & facit Hein- 
farum, dat Regi 20 s. &c. Domelday. Lo 

HINEGELD, Significat quietantiam tran/greſſionis illate, 
in ſervum tranſgredientem. MS. Arch. Trevor, Ar. 

HIRCISCUNDA, Is the diviſion of an inheritance 
among heirs. Sax. : : 

HIRD, Domeſtica vel intrinſeca familia. Inter Pla. Trin. 
12 Edw. 2. Ebor. 48. MS. 

HIREMAN, A ſubject, from the Sax. Hiran. i. e. 
Obedire, to obey; or it may be one who ſerves in the 
King's hall, to guard him; from bird, aula, and man, homo. 
Du Freſne. Cowell. b : 

HIRING. A contra& by which a qualified property 
may be transferred to the hirer. Hiring is always for a 
price, ſtipend, or recompence. By this contract the poſ- 
ſeſſion and a tranſient property is transferred for a particu- 
lar time or uſe, on condition and agreement to reſtore 
the goods, &c. ſo hired, as ſoon as the time is expired or 
uſe per formed; together with the price or ſtipend, either 
expreſsly agreed on by the parties, or Jeft to be implied 
by law according to the value of the ſervice. Black. 
Com. 2 V. 454. 

HIRST or HURST, A little wood. Domeſday. 

HITHE. See Hythe. 

HLAFORDSOCNA, The Lord's protection; from the 
Sax. Halford, dominus, and ſocn, libertas, Nec dominus bo- 
mini libero hla fordſocnam prohiveet. Leg. Adelſtan, cap. 5. 

HLASOCNER, The benefit of the law ; from the Sax. 
laga, lex, and ſecn, libertas. 

HLOTH, An unlawful company, from ſeven to thirty- 
frre. Qui de hloth fuerit accuſatus, abneget pro centum 
viginti bidas, vel fit emendet ; that is, he who is accuſed 
for being at an unlawful rout, let him purge himſelf tot 
ſacramentatibus quot is qui 120 hidas efiimatur;, or, let 
him clear himſelf by a mulct, which is called blotbbota. 
Cowell. 

HLOTHBOTE, A mul& ſet on him who is in a riot. 
From the Sax. Hloth, turma, and bote, compenſatio. 

HOAST-MEN, An ancient gild, or fraternity at 
| Newcaſtle upon Tyne, who dealt in ſea-coal; they are men- 
tioned ſtat. 21 Fac. 1. cap. 3. | 

HOBLERS or HOBILERS, (Hobelarii) Were light 
horſemen; or certain tenants bound by their tenure to 
maintain a little light horſe, for giving notice of any inva- 
ſion made by enemies, or ſuch like peril towards the 
ſea ſide; of which mention is made in the ſtat. 18. Ed. 
3. c. 7. 25. Ed. 3. c. 8. Camd. Britan. 272. They were to 
be Ad omnem motum agiles, c. And we read, Duravit 
vacabulum uſque ad ælatem H. 8. Gentzdarmes and Ho- 
belours. Spelm. See Hin s Animad. on 4 Inſt. f. 30% 
Hobeleris, Rot. Parl. 21 Edw. 3. Sometimes the word 
ſignifies thoſe who uſed bows and arrows, viz. Pro war- 
da maris tempore guerre, pro hoberariis /agittariis inveni- 
endis, &c. Thorn. Anno 1364. So in the Monaſtic. 
pro munitione & apparatibus bominum ad arma hobelario- 
rum /agittariorum. Cowell. 

HOCCUS SALIS, It ſeems to be a hoke, hole or leſſer 
pit of ſalt— In which habuit Rex Edwardus domus xi. 
& in v. plateis habebat Rex E. ſuam partem. In Tepewick 
puteo liv ſaline & ii. hocci reddunt vi. ſol. & viii. denar. 
In alio puteo Helperis xvii. ſaline. In tertio puteo Mi- 
delmic xii. ſalinæ & ii. partes de i. hocco reddebant vi. 


olidos & viii. denarios ——Ex Libro Domeſday, Wor- 


ceſterſhire. 

HOCKET TOR, or HOCQUETEUR, Is an old French 
word for a knight of the poſt, a decayed man, a baſket 
carrier. 3 Par. Inſt. f. 175. Que nul enquerelant neu reſpoig- 
nant ne ſoit ſurpris neu cheſon per hockettours, parent que la 

verite ne ſoit enſue. Stat. Ragman. Cowell. 
 HOCK-TUESDAY-MONEY, Was a duty given to 

the landlord, that his tenants and bond-men might ſolem- 
nize that day on which the Engliſb maſtered the Danes, 
being the ſecond Tuęſday after Eaſter week. Cowell. 


HOGA, HOGIUM, HOCH. A mountain or hill, from 
the Germ. -Hoogh. allas; or from the Sax. Hou——Ha- 


H O L 
winus invenit quendam Hogam, &c. & ibi eq, 
quandam villam quam vocavit Stanhogium, poſten Stanbon 
Du Cange. 

HOGASTER, (Hagaſtrum) A little hog; it al fed 
fies a young ſheep ; tertiam ovile pro Hogaſtris aunais 62 
uvenibus. Fleta, lib. 2. c. 79. 

HOGENHINE, (Sax.) Is he that comes gueſt- wiſe io 


an inn or houſe, and lies there the third night, after which 
he is accounted of that family. 


Bratt. lib. 3. See Th; 
Night Awn hind. : Third 


OGGACIUS, HOGGASTER, A ſheep of the ſecond 
year.—Agnm primo computo poſiquam nati ſunt agui wy. 
tur ſecundo anno hoggaſtri. Et conjunguntur — cum 
multonibus, & burtardi cum hurtardis, & femelle cum yy. 
bus. Regula computi domus de farendon. MS. Cn 
oves paſcantur, ſcilicet, multones cum multonibus, matrices 
cum matricibus, hogacii cum hoggaciis. Cartular. Abbat 
Glaſton. MS. fo. 48. a. And indeed in many, ce. 
cially the northern parts of England, ſheep after they loſe 
the name of lambs, are called bogs, as in Ken, uy, 
Cowell. 

HOGSHEAD, a veſſel of wine, or oil, &c. containi 
in meaſure 63 gallons, half a pipe, and the fourth part df 
a ton, 1 R. 3. c. 13. 

HOGGUS, HOGIETUS, A hog or ſwine, beyond the 
growth of a pig. Porcelli primo compoto poſtquan nai 
ſunt vocantur, ſecundo compoto hoggi vocantur, Regal 
Compoti Domus de Farenddn. MS. Solvent enden 


| die pro porco ſuperannuau unum denarium, & pro 


etto dimidii anni unum obolum. Cartular. Radingeſ. * 
fol. 221. a. 

HOGS, The keeping of in any city or market 
town is indictable as a publick nuſance. Salk. 460, 
Black. com. 4 V. 167. Indeed we conceive the keeping 
hogs in any neighbourhood (if they ſtink much, ſo as to 
be troubleſome) is indictable. See as to hogs and hogs 
fleſh, tit. Cattle, Swine. | 

HOKEDAY, Called otherwiſe Hock Tueſdays (dies nu. 
ts, quam quindenam Paſchæ vocant) was a day fo remark- 
able ia ancient times, that rents were reſerved payable 
thereon : and in the accounts of Magdalene College in Or- 
ford, there is a yearly allowance pro mulieribus hockantibus, 
in ſome manors of theirs in Hampſhire, where the men but 
the women on Monday, & contra on Tueſday ; the mea: 
ing of it is, that on that day the women in merriment ſtop 
the ways with ropes, and pull paſſengers to them, deſi- 
ing ſomething to be laid out in pious uſes. See Hit 
Tueſday-money. . 

HOLBOURN, St. Andrew's pariſh, Holbourn, howto 
be aſſeſſed, 30 Geo. 2. c. 3. ſect. 72. 

HOLD ES, Bailiffs of a town or city, from the dar 
bold, i. e. ſummus prepofitus. Others are of opinion 
that it ſignifies a general; for bold in Saxon doth allo lig- 
nify ſummus imperator. Comitis Weregildum, i. e. Aim 
tio capitis, eft 15 millia thrympſa, holdis & ſumm prep- 
fiti quatuor millia thrympſa. Leges Alured. de Were 
gildis. 

HOLDING OVER A TERM, &c. Lands were de 
viſed to A. till 8001. raiſed. Reſolved, that if the heir at 
law, or he in reverſion or remainder, in caſe of leaſe a 
limitation of a life, enters upon 4. or on him, to whan 
the lands are deviſed or limited, and expels him, t u 
the election of him ſo expelled either to bring his aer. 
and recover the mean profits which ſhall be account f 
parcel of the ſum, or he may re- enter and hold over d 


A... 


he ſhall levy the entire ſum, not accounting the _ ; 
his expulſion. But otherwiſe, if the exp 2 051 


ſtranger. 4 Rep. 82. Mich. 41 & 42. 
caſe. Þ : lune 
There is a difference between an elegit and a ; 
merchant; for in an elegit he can't hold over; bur opt * 
ſtatute · merchant he may, becauſe the extender !5 ” , 
his charges and expences over and above the debt, u. | 
are not to be recovered upon the elegt!. A uf 
1656. Hard. 80. cites 4 Rep. 67. b. Ful Where 3 
The expreſſion hath alſo another ſenſe, |. e. 

term is expired, and premiſſes are held by the 
perſon in poſſeſſion, afterwards. againſt t 
landlord, or perſon claiming the eſtate and 


. 


By ſtat. 4. . c. 28. In caſe any tenant 


6.6 


her perſon claiming under or by colluſion with 
= po aa wilfully 190 over after the determina- 


tion of ſuch term, and demand made in writing for re- 


ſſeſſion of the premiſſes, ſhall pay for the 
ow +. — at the rate of double the yearly value. 


810A, [Sax. bulmus, inſula amnica) An iſle or fenny 


ground, according to Bede; or a river iſland. And 


where any place is called by that name, or this ſyllable is 
joined with any other in the names of places, it ſignifies 
a place ſurrounded with water; as the Flatholmes and 
Stepholmes in the Severn near Briſtol, but if the ſituation 
of the place is not near the water; it may then ſignify a 
hilly place: Holm in Saxon being alſo a hill or cliff, 
dean duobus Holmis in campis de Wedone. Mon. 

Jom. 2. pag. 262. f 
5 101T. (E) A wood; wherefore the names of 
towns beginning or ending with Bolt, as buckbolt, &c. de- 
note that formerly there was great plenty of wood in 

ſe places. 

0 F. DAYS and FASTING DAYS. Vide the 
Statutes, Weſt. 1. 3 Ed. 1. c. 51.—28 Ed. 3. c. 14.— 
2 & 3 Ed. 6. c. 19.5 S6 Ea. 6. c. 3. 5 

Fairs and markets not to be kept on Sundays and prin- 
cipal feſtivals, except four Sundays in Autumn, 27 H. 6. 
Shoemakers in London not to ſell or By on their 

oods on Sundays, &c, 4 Ed. 4. c. 7. 1 Jac. 1. c. 22. 
; 29. Penalty of not reſorting to church on Sundays and 
holy-days, 1 El. c. 2. J. 14. The fifth of November to 
hakak as a day of thankſgiving, g „ 
puniſhment of uſing ſports on the Sunday, 1 Car. 1. C. 1. 
Carriers, drovers, butchers or higlers not to travel or 
expoſe meat on the Sunday. 3 Car. 1. c. 3. 29 Car, 2. 
c. 7. The 29th of May to be an anniverſary thankſgiving, 
12 Car. 2. c. 14. The 2oth of January to be kept as an 
anniverſary day of humiliation, 12 Car. 2. c. 30. /efl. 1. 
The ad of September to be annually kept as a faſt in Lon- 
don, 19 Car. 2. c. 3. /. 28. No wares to be expoſed to 
ſale on the Sunday, 29 Car. 2.c. 79. Except victuals in 
inns, &c, or milk, ibid. ſe. 3. or mackarel, 10 & 11 
W. g. c. 24. ſe. 14. Coachmen or chairmen may ply 
on the Lord's day, notwithſtanding the 29 Car. 2. c. 7. 
9 Ann. c. 23. ſet. 20. Perſons not to travel in boats, 
&c. on the Sunday, 29 Car. 2. c. 7. ſect. 2. unleſs with 
a licence. 

HOLYHEAD, Rock ſalt may be uſed in its ſalt- works, 
6 Ann. c. 12. ſect. 2. 

HOMAGE, (Homagium) Is a French word derived 
from homo, becauſe when the tenant does his ſervice to the 
Lord, he ſays, I become your man, Co. Lit. 64. In the 
original grants of lands and tenements by way of fee, the 
Lord 8 only oblige his tenants to certain ſervices; 
but alſo took a ſubmiſſion with promiſe and oath, to be 
true to him as their and benefactor; and this ſub- 
miſſion, which is the moſt honourable, being from a free- 
hold tenant, is called homage. Stat. 17 Ed. 2. The Lord 
of the fee for which homage is due, takes homage of every 
tenant, as he comes to the land or fee: but women per- 
form not homage but by their huſbands, as homage eſpe- 
cially relates to ſervice in war; and a corporation 
cannot do homage, which is perſonal, and they cannot 
appear but by attorney: alſo a biſhop, or religious man, 
may not do e only 1 1 but the archbiſhop of 
Canterbury does homage on his knees to our Kin 
coronation z and it is (aid the biſhop of the J%e of Man 
does to the Earl of Derby; tho' Fulbec reconciles 
this, when he ſays that a religious man may do homage, 
but may not ſay to his Lord, Ego devenio veſter, I 
become your man, becauſe he has profeſſed himſelf to be 
God's man, but he may ſay, I do unto you homage, and to 
you ſball be faithful and loyal. Britton, cap. 68. 


There is homage by 
ligeance. 

Homage by reaſon of 
Lenure.——— 


And, homage aunceftrel. 


Homage by ligeance is inherent and inſeparable to eve 
ſubject. 2 by tenure is a ſervice made by iba 


at their 


H O M 

to their Lords according to the ſtatute; and homage aun- 
cefirel, is where a man and his anceſtors have time out of 
mind held their land of the Lord by homage, and ſuch 
ſervice draws to it warranty from the Lord, and acquittal . 
of all other ſervices to other Lords, &c. Bract. Ib. 3. 
F. N. B. 269. Litt. Se. 85. But according to Sir Edw. 
Coke, there muſt be a double preſcription for homage aun- 
ceftrel, both in the blood of the Lord, and of the tenant; 
ſo that the ſame tenant, and his anceſtors, whoſe heir he 
is, is to hold the ſame land of the ſame Lord and his 
anceſtors, whoſe heir the Lord is, time out of memory, 
by homage, &c. and therefore there is but little land 
holden by homage aunceſtrel. G. L. 100. 3. Tho' in 
the maxor of JF hitney in Hertfordſbire, there was one Weſt 
who holds lands by this tenure. Homage tenure is in- 
cident to a freehold, and none ſhall do or receive homage 
but ſuch as have eſtates in fee-ſimple, or fee-tail, in their 
own right or right of another. Mitch. 131. Seiſin of 
homage is ſeiſin of fealty, and inferior ſervices, &c. And 
the 3 only ſhall take homage, and not the ſteward 
whoſe power extends but to fealty. 4 Rep. 8. When a 
tenant makes his homage to the Lord, he is to be ungirt, 
and his head uncovered, and his Lord ſhall fit, and he 
ſhall kneel, and hold his hands together between his 
Lord's hands, and ſay ; I become your man from this day 
forward, for life, for member, and for worldly honour, and 
unto you ſball be true and faithful, and bear you faith for 
the lands that I hold of you, (ſaving the faith that I owe 
to our Sovereign Lord the King :) And the Lord ſo fitting 
ſhall kiſs the tenant, &c. 17 Ed. 3. Litt. Sect. 85. 
pw arti Com. 1 V. 36), 379. 2 V. 53, 91, 300. 
4 J. 414. 
HOMAGE JURY, Is a jury in a Gurt-Baron, con- 
ſiſting of tenants that do homage to the Lord of the fee; 
and theſe by the Feudi/ts are called pares curiæ: they en- 
quire and make preſentment of defaults and deaths of 
tenants, admittances, and ſurrenders, in the Lord's 
court, &c. Kitch. 

HOMAGER, ls one that does or is bound to do ho- 


mage to another. 

OMAGIO RESPECTUANDO, Was a writ to the 
eſcheator, commanding him to deliver ſeiſin of lands to 
the heir of the King's tenant, notwithſtanding his homage 
not done. F. N. B. 269. And the heir was at full age to 
do homage to the King, or agree with him for reſpiting the 
ſame. New. Nat. Br. 563. 

HOMAGIUM REDDERE, To renounce homage, 
when the vaſſal made a ſolemn declaration of diſowning 
and defying his Lord. For which, there was a (et form 
and method preſcribed by the feudatory laws.—Zem red- 
dere poterit Domino ſuo homagium ſuum, fimul cum tene- 
mento, propter capitales inimicitias, ut liberius proſequatur 
apellum ſuum, & fic diſſolvitur homagium. Bratton. lib. 
2. cap. 35. ſet. 35. This is the meaning of that paſſage 
in Richardus Huſtoldnefis de Bello Standard, p. 221. La- 
que Robertus reddito homagio quad ei fecerat— ad ſuos 
ſocios reverſus eſt, And of Mat. Parif. ſub anno 1188. tunc 
Rex Anglorum Regi Francorum fecit homagium, quia in 
principio huj us guerre homagium ſuum reddiderat Regi 
Francie. Cowell. edit. 1727. 

HOMESOKEN, HOMSOKEN, or HAMSOKEN, 
and HAMSOCA, (from the Sax. ham, i. e. domus, habi- 
tatio, and ſocne, libertas, immunitas,) Is by Bratton, lib. 3. 
tract 2. c. 23. thus defined: Homeſoken dicitur inuaſio 
domus contra pacem Domini Regis, vel inſultus factus in domo 
extra pacem Domini, It appears by Raſtal, that in ancient 
times ſore men had an immunity to do this. Si quis 


- hamſocan violæverit, jure Anglorum Regi emendet g libr. LL. 


Canuti, cap. 29. Hamſoken e/t quod prior tenebit placita 
in curia ſua de bis qui ingrediuntur domum vel curiam alicu- 
Jus ad litigandum, vel furandum, vel \quicquid aſportandum, 
vel aliquod aliud faciendum, contra voluntatem illius qui debet 
domum vel curiam. Ex. Reg. Priora. de Cokesford. See 
Hamſoken. 

Homeſoken, Is alſo the privilege or freedom which every 
man hath in his houſe; and he who invades that freedom 
is properly ſaid facere homeſoken. This we take to be what 
we now call burglary, which is a crime of a very heinous 
nature, becauſe 'tis not only a breach of the King's 


peace, but a breach of that liberty which a man hath in 
5 his 
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his houſe, which, (as we commonly ſay,) ſhould be his 
caſtle, and therefore ought not to be invaded. Bratton, 
lib. 3. trad. 2. cap. 23. Du Cange. ; 
It js alſo taken for an impunity to thoſe who commit 
this crime, viz. Homeſoken, hoc ef, quietus efſe de amer- 
ciamentis pro ingreſſu hoſpitii violenter & fine licentia, & 
contra pacem Regis, & quod teneatis placita de huj uſmodi 
tranſgreſſione in curia veſira. W. Thorn. p. 2030. 
HOMESTALL, Is taken for a manſion-houſe. Vide 
Frumſtol. ; - 
HOMICIDE, (Homicidium,) is the killing of a man, 
and is divided into voluntary and caſual; Homicide vo- 
luntary is that which is deliberate, and committed of a 
ſet purpoſe to kill; caſual is done by chance, without any 
intention to kill. Homicite voluntary is either with pre- 
cedent malice, or without. The former is murder, and 
is a felonious killing through malice A en of any per- 
ſon living in this realm, under the King's protection. 
Weſt. par. 2. Symbol. tit. Indictments, ſect. 37. &c. wſque 
51. where you may ſee divers ſubdiviſions of this matter. 
See alſo Glanvil, lib. 14. cap. 3. Brat. lib. 3. tract. 2. 
cap. 4.15 & 17. Britton, cap. 5, 6, 7. Co. Lit. 3. 
c. 8 


Offences againſt the life of a man come under the ge- 
neral name of homicide, which in our laws ſignifies the 
killing of a man, by a man. 1 Hawk. P. C. 66. Brac- 
ton, hb. 3. c. 4. 3 

Homicide, properly ſo called, is either againſt a man's 
own life, (called /e/f-murder, or felo de ſe,) or the life of 
another. Homicide againſt the life of another either 
amounts to felony, or does not. That which amounts not 
to felony, is either iuſtiſiable, and cauſes no forfeiture at 
all, or exciſable, and cauſes the forfeiture of the party's 
goods. 1 Hawk, P. C. 69, 69. 

Under this head we 


. Of ſelf-murder, or felo de fe. 
. Of juſtifiable homicide. 
. Of excuſable homicide, 
. Of manſlaughter. 
rder. 


Of mura 


| treat, 
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1. Of ſelf-murder, or felo de ſe. 


In this, as well as all other felonies, the offender ought 


to be of the age of diſcretion, and compos mentis; and 
therefore, an infant killing himſelf under the age of 
diſcretion, or a lunatick during his lunacy, cannot be a 
felo de ſe. 1 Hawk. 67. Crom. 30. a. b. 31. 4. H. 
P. C. 28. Dal. cap. 92. 3 Infl. 54. | 

Our laws have always had ſuch an abhorrence of this 
crime, that not only he whg kill: himſelf with a deliberate 
and direct purpoſe of ſo doing, but alſo in ſome caſes he 
who maliciouſly attempts to kill another, and in purſu- 
ance of ſuch an attempt unwillingly kills himſelf, ſhall be 
adjudged in the eye of the law a felo de /e; for wherever 
death is cauſed by any act done with a murderous intent, 
it makes the offender a murderer; 1 Hawk. P. C. 68. 
cites Dal. tap. 92. 44 Ed. 3. 44. 44 Af. 55. Bro. Car. 12, 
14. Dall. cap. 92. 


Alſo vide S. E. C 16. H. N C. 28, 29. Pult, 119. b. 


Crom. 28. 
He who kills another upon his deſire or command, is 
in the judgment of the law as much a murderer, as if 
he had done it merely of his own head, and the perſon 
killed is not looked upon as a felo de ſe, inaſmuch as his 
aſſent was merely void, being againſt the law of God 
and man. 1 Hawk. P. C. 68. cites Keilw. 136. Moor 


54. 
f As to what ſuch an offender, wiz. a felo de ſe, ſhall 
forfeit, it ſeems clear, that he ſhall forfeit all chattels 
real or perſonal which he hath in his own right, and alſo 
all chattels real whereof he is poſſeſſed either jointly with 
his wife, or in her right; and alſo all bonds and other 


perſonal things in action, belonging ſolely to himſelf ; 


and alſo all perſonal things in action, and, as ſome ſay, 
entire chattels in poſſeſſion to which he was intitled joint- 
ly with another, on any account except that of merchan- 
dize: But it is ſaid, that he ſhall forfeit a moiety only 
of ſuch joint chattels as may be ſevered, and nothing 
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at all of what he was 
miniſtrator. 1 Hawk. 
rities. | 
However the blood of a felo de ſe is not corrupt 
nor his lands of inheritance forfeited, nor his wife bar. 
red of her dower. 1 Hawk. P. C. 68. Phy, Gm, 
261. b. 262. a. 

Alſo not any part of the perſonal eſtate is veſted in the 


ſſeſſed of as executor or ad. 
C. 68. cites many autbo. 


King, before the ſelf- murder is found by ſome inqull. 


tion; and conſequently the forfeiture thereof is ſaved þ 
a pardon of the offence before ſuch finding. 1 Haul. 
P. C. 68. 5 OG. 110. b. 3 . 54. 1 Sand 362. 
1 Sid. 150, 162. But if there be no ſuch pardon, the 
whole is forfeited immediately after ſuch inquiſition, from 
the time ſuch mortal wound was given, and all interme. 
diate alienations are avoided. 1 Hawk. P. C. 68. Phy, 
Com. 260. H. P. C. 29. 5 O. 116. And ſuch inqui- 
ſitions ought to be by the coroner ſuper viſum corporis if 
the body can be found, and an io op ſo taken, as 
ſome ſay, cannot be traverſed: 1 Hawk. P. C. 68. y 
PC. 29. 3 Infl. 55. 

But if the body cannot be found, fo that the coroner 
who has authority only ſuper viſum corporis, cannot pro- 
ceed, the inquiry may be by juſtices of peace, (who by 
their commiſſion have a general power to enquire of al 
felonies,) or in the King's Bench, if the felony were 
committed in the county where the ſaid court fits; and 
ſuch inquiſitions are traverſable by the executor, &c. ; 
Hawk. P. C. 69. 3 Int. 55. H. P. C. 29. 2 Ly, 


141. 

Alſo all inquiſitions of this offence being in the m- 
ture of indictments, ought particularly and certainly to 
ſet forth the circumſtances of the fact; and in the con- 
cluſion add, that the party in ſuch manner murdered 
himſelf. 1 Hawk. 69. 3 Lev. 140. 3 Mod. 100. 2 
Lev. 152. Yet if it be full in ſubſtance, the coroner 


may be ſerved with a rule to amend a defect in form. 


1 Hawk. 69. 1 Sid. 225, 259. 3 Med. 101. 1 Kt, 


907. | 

"by the rubrick in the Common Prayer, before the 
burial office, (confirmed by ſtat. r 3 & 14. Cas. 2. cap. 4 
perſons who have laid violent hands upon elves, 
ſhall not have that office uſed at their interment. 


2. Of juſtifiable bomicide. 


1. It muſt be owing to ſome unavoidable neceſſity, to 
which the perſon who kills another muſt be reduced, 
without any manner of fault in himſelf. 1 Hawk. 69. 

2. There muſt be no malice coloured under pretence 
of neceſſity, for wherever a perſon who kills another, 
acts in truth upon malice, and takes occaſion from the 
appearance of neceſſity to execute his revenge, he 1s 
guilty of murder. 1 Hawk, P. C. 69. 2 Roll. Ry. 
120, 121. Kelynge 28. H. N C. 38. Bradt. lib. 3. 
cap. 4. N 

. No one can plead a fact amounting to homicide / 
defendendo, or by miſadventure, but in ſuch a caſe the de- 
fendant muſt plead Not guilty, and give the ſpecial mat- 
| ter in evidence: And it is alſo agreed, that where 

ſpecial fact, amounting to juſtifiable homicide, is found 
by the jury, the party is to be diſmiſſed, without being 
obliged to purchaſe any pardon, &c. 1 Hawk. 69. 

Juſtifiable homicide is either of a . or private na. 
ture. That of a publick nature is ſuch as is occaſioned 
by the due execution or advancement of publick juftice. 

hat of a private nature is ſuch as happens in the juft 
= of a man's perſon, houſe, or goods. 1 Haut 

C. 70. 

As bo juſtifiable homicide in the due execution of pub- 
lick juſtice, the following rules muſt be obſerved. 

x. The judgment, by virtue whereof any perſon 1s put 
to death, muſt be given by one who has juriſdiction 
the cauſe; for otherwiſe both judge and officer may be 
guilty of felony. 1 Hawk, 85 2 = Dall. cap. 9 
10 Co. 76. 22 Ed. 4. 33. 4. H. P. C. 35. 

2. The „ be executed by the lawful of 
ficer. Indeed it was formerly held, that any one 
as lawfully kill a perſon attainted of treaſon or felony, © 


a wolf or other wild beaſt; and anciently a pe! — 
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Lin appeal of death, was delivered to a- 
3 the Lad in order to be executed 7 them, 
1 Hauk. 70. 1 Toft. 128. „ 2 Ap. Pl. 3. N . CG. 
1. 4. 11, H. 4. 12. 4 Phw. Com. 306, b. 3 It. 


the rela- 


131. , 4 } be ity h 
at this day, as it ſeems a reed, if the judge, who 
Ws of | death, and, a fortiori, if any private 
perſon execute the ſame, or if the proper office himſelf do, 
it without RE ON.” By Og op felony, 
nok. 70. 2 „41. Bro. ApPpeat 09. os . 
; 4. Tie exoburion muſt be purſuant to, and warranted 
by the judgment, otherwiſe jt is withqut authority: and 
conſequently, if a ſheriff” behead a man | where it is no 
part of the ſentence. to cut off the head, he is guilty of 
telony. 1 N 35 H. 6. 57. 5. Bro, 5. 

S: P'C-13. H. F. C. 36, 272. W f 

uſtifiable homicide in the due advancement of publick 
jules relates either to criminal or civil cauſes. As to 
the firſt, it may be juſtified in ſeveral caſes; as if a perſon 
having actually committed felony will not ſuffer himſelf 
to be arreſted; but ſtand on his own defence, or fly, ſo 
that he cannot poſſibly be 3 alive by thoſe who 
purſue, whether private perſons or publick with 
or without a warrant from a magiſtrate, he may be law-- 
fully ſlain by them. 1 Hawk. P C. Jo. 22 Af. 55: 
Bro. Gor. 87, 89. S. P. C: 13. 3 Iiſt. 221. Dalt. cap. 
If treſpaſſers in a foreſt, chace, park or warren, or any! 
incloſed ground wherein deer are kept, will not render 
themſelves to the Keepers, upon hue and ery made to ſtand 


— a 


— 
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| Neither can a man juſtify the killing another in defence 
f His houſe or goods, or even of his perſon, from a bare 
rivate.treſpaſs; and therefore he that kills another, who, 
laimiog & title to bis houſe, attempts to enter it by force. 
nd ſhoots at it, (ee pt Dru. 5.) or that breaks open his 
deere order to arreſt him, or that perſiſts in breaking 
is hedges after he is forbidden, is guilty of manſlaughter ; 
and he who in his own defence kills another that aſſaults 
hit. in his houſe in the day-time, and plainly appears to 
intend to e guilty of homicide ſe de- 
endendo, for which he forfeits his goods, but is pardoned 
f cqurſe; yet it ſeems, that a private perſon, and; 4 
ortiort, an officer of juſtice; who happens unavoidably 
to kill another endeavouring to defend himſelf” from, or 
ſuppreſs dangerous rioters, may juſtify the fact, inaſmuch 
as he only does his duty, in aid of the publick juſtice. 1. 
Hawk. 12. H. P C. go, 57. (Cre. Car: 538%: Dall. 
Fep..98. % 3 
According to the opinion of Mr. Serjeant Hawkins 
(aich we conceiye is law) A perſon, who without pro- 
vocation is aſſaulted by another in any place whatſoever, 
in ſuch a manner as plainly ſnews an intent to murder 
him, as by diſcharging a piſtol, or puſhing at him with a 
drawn ſword, &c. may juſtify killing ſuch an aſſailant, 
as much as if he had attempted to rob him. 1 Hawk. 
72. N. Bendlo 47. 1 And. 41. Crom. 27. b. 28. b. Dall. 
cap. 98. S. P. C. 15. a. 3 Iſt. 57- Bacon 23. Dalt. 98. 
For other cafes, vide 1 Hawk. 73. Oo. Car. 338. 
Mar 4 5. ' ; , 


to the King's peace, and fly from, or defend themſelves; 
againſt them, they may be ſlain. by force of the ſtatute de 
malefaoribus in partis, and 4 Will. & Mar. cap. 10. 


— in the advancement of juſtice in civil cauſes 
may alſo be juſtified in ſume caſes: As where a ſheriff, 
&c. attempting to make a lawful arreſt in a il act ion, 


1 Hawk. 71. S. P. C. 13. b. Crom. 30. b. Dyer 326. U 


3. Of excuſable homicide. 


Excuſable homicide is either per infortunium, or /e de- 
endendo. Hotnicide per infortunium, or by miſadventure, 
is where a man in, doing a lawful a&, without any intent 
of hurt, unfortunately on to kills another; as, where 
a labourer being at work with a hatchet, the head: thereof 
flies off, and kills one who ſtands by. 1 Hawk. H C. 13. 


or to retake one who. has. been arreſted and made. his 
eſcape, is reſiſted by the party, and unavoidably kills him. 
in the elfhay. 1H . N C. 11. 1 Roll. Rep. 189, 
H. P. C. 2 Inſt. 36, Com. 24. 4. Dall. cap. 98. 
And in ſuch caſe the offices is not bound to give back, 
but may ſtand his ground and attack the party. 1 Hawk, 
P. C. 11. HA C 31. | tay 

But no private perſon of his own authority can arreſt 
a man for a civil matter, as he may for felony, &c. 1 
Hawk. 51. Crom. 30. b. Neither can the ſheriff himſelf 
lawfully kill thoſe who barely fly, from the execution of 
any civil proceſs. 1 Hawk. 91. H. P. C. 37. 

As to juſtifiable homicide of a private nature, in the 
Juſt defence of a man's perſon, houſe or goods, it may 
happen either by the killing of a wrong-doer, or an innocent 
perſon in the making of ſuch defence. And firſt, the 
killing of a wrong-doer in the making of ſuch defence, 
may be juſtified in many caſes; as where a man kills one 
who aſſaults him in the highway to rob or murder him; 
or the owner of a. houſe, or any of his, ſervants, or lodgers, 
&c, kill one who attempts to burn it, or to commit there- 
in murder, robbery, or other felony ; or a woman kills 
one who attempts. to raviſh her; or a ſervant comin 
ſuddenly and finding his maſter robbed and ſlain, falls 
upon the murderer immediately and kills him; for he does 
it in the height of his ſurprize, and under juſt appre- 
benſions of the like attempt upon himſelf; but in * al 
= circumſtances, he could not have juſtified the killing of 

ſuch an one, but ought to have apprehended him, &c. 
1 Hawk. P. C. 11, 72. 24 H. 8. cap. 5. Dalt. cap. 


98. 

Neither ſhall a man in any caſe juſtify the killing ano- | 
ther by a 3 of neceſſity, unleſs he were himſelf 
wholly without fault in bringing that neceſſity upon hjm- 
(elf; for if a man, in defence of an injury done by him- 
«lf, kill any perſon whatſoever, he is guilty of man- 
laughter at leaſt ; as where divers rioters wron lly de- 
2 * was of oe, and ky thoſe vg © * it from 

ut, eavour to it. 1 Hawk. 72. Crom, 
27. ö. H. P. C. 56. | wh 8 4 


6 Ed. 4. J. b. Bro. Coro. 59, 148. 
Where a third perſon whips a Horſe on which a man 
is, riding, whereupon he ſprings out, and runs over a 
child and kills him; in-which caſe the rider is guilty of 
homicide per infortunium, and he who gave the blow, of 
manſlaughter. 1 Hawk. 423. H. B. C. 58, 59. 

Where a workman, having firſt given loud and timely 
warning to all perſons to ſtand clear, flings down a piece 
of timber from a private houſe ſtanding out of the road, 
and thereby kills one who happens to be underneath : 
Bur if any perſon fling down ſuch a piece of timber idly 
in play, or even a workman fling it down in the ſtreets 
of a town, where the danger is apparent in reſpect of the 
number of people continually paſfing by, he is guilty of 
manſlaughter. 1 Hawk, 73. Kelynge 40. Bratt. lh, 3 
c. 4. Dalt. cap. 96. H. H C. 31. Bro. Coro. 229. 
Where ki on: throw ſtones, rubbiſh, or other 
things, from an houſe, in the ordinary courſe of their 
buſineſs, by which a perſon underneath happens to be 
killed ; if they look out and give timely warning to thoſe 
below, it will be homicide by miſadventure; if without 
ſuch caution, it will amount to manſlaughter at leaſt; it 
was a lawful act, but done in an improper manner. It is 
ſaid by ſome, that if this be done in the ſtreets of London, 
or other populous towns, it will be manflaughter notwith- 
ſtanding the caution abovementioned: ! DOB. 

But this will admit of ſome limitation; if it be done 
early in the morning, when few or no people are ſtirring, 
and the ordinary caution is uſed, it ſeerneth that the party 
is excuſable. But when the ſtreets are full, that will not 
ſuffice; for in the hurry and noiſe of a crowded ſtreet, 
few hear the warning, or ſufficiently attend to it. 
Foſter's Crown Law 262, 264. f 

Where a ſchoolmaſter in correcting his ſcholar, or a 
father his ſon, or a maſter his ſervant, or an officer in 
whipping a criminal eondernned to ſuch puniſhment, 
happens to occaſion his death; yet if ſuch-perfons in their 
correction be ſo barbarous as to exceed all bounds: of 
moderation, and thereby cauſe the party's death, they are 
guilty of manſlaughter at the leaſt; and if they make uſe 


M 


of an inſtrument improper for correction, and apparently 
| . Y 4 P x * ? 2 1 © 8 
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indangering the party's life, as an iron bar, or ſword,, 
&c. or kick him to the ground, and then ſtamp on his 
belly and kill him, they are guilty of murder. 1 Hauk. 
73, 74. Bract. lib. 1. cap. 4. H. P. C. 31. Com. 
28. b. Dali. cap. 96. Keilw. 136. Kelynge 65. See 
5 Mod. 287, 288, &c. ent ret a916 7 21. 
Where one lawfully uſing an innocent diverſion, as 
ſhooting at butts, or at a bird, &c. by the glancing of an 
arrow, or ſuch like accident, kills another. 1 Hauk. 

74. Keilw. 108. Bro. Cor. 148. See Kelynge 44. 
Where a perſon happens to kill another in playing a 
match of foot- ball, wreſtling, or ſuch like ſports which, 
are attended with no apparent danger of life, and in- 
tending only for the trial, exerciſe and improvement of 
the ſtrength, courage and activity of the parties. 1 
Hawk. 74. Keilw. 108, 136. Crom. 29. 4. 11 H. 7» 
223-8. 7? | | | + 
"Where one kills another in fighting at barriers or tilting 
by the King's command, which by the better opinion 
ſecures him from being guilty of felony. by reaſon of any 
ſuch unfortunate. accident. 1 Hawk. P. C. 74. 11 H. 7. 
23. 4. 3-1nſt. 160. Keilw. 108, 136. „ 
But if a perſon kill another by ſhooting at a deer, 
&c. in a third perſon's park, in the doing whereof he is 
a treſpaſſer; or by ſhooting of a gun, or throwing ſtones 
in a city or highway, or other place where men uſually 
reſort, by throwing ſtones at another wantonly in play. 
which is a dangerous ſport, and has not the leaſt appear- 
ance of any good intent; or by doing any other ſuch 
idle action as cannot but indanger the bodily hurt of ſome 
one or other; or by tilting or playing at hand- word 
without the King's command; or by parrying with naked 
ſwords, covered with buttons at the points, or with ſwords 
in the ſcabbards, or ſuch like raſh ſports, which cannot 
be uſed without the manifeſt hazard of life, he is guilty of 
2 1 Hauk. 74. H. P. C. 31, 32, 58. Con. 

00. 134. | | 0, i178 | 
Andif a man happen to kill another in the execution 


of a malicious and deliberate purpoſe to do him a perſon- | 


al hurt, by wounding or beating him; or in the wilful 


_ commiſſion of any unlawful act, which neceſſarily tends | 
to raiſe tumults and quarrels, and conſequently cannot | 


but be attended with the danger of perſonal hurt to ſome 
one or other; as by committing a riot, robbing a park, 
&c, he ſhall be adjudged guilty of murder. 1 Hawk. 
P. C.'74. H. P. C. 52, 57. Kelynge 117. 
And a fortiori, he ſhall come under the ſame con- 
ſtruction, who, in purſuance of a deliberate intention 
to commit a felony, chances to kill a man, as by ſhoot- 
ing at tame fowl with an intent to ſteal them, &c. for 
ſuch perſons are by no means favoured, and they muſt at 
their peril take care of the conſequences of their actions; 
and it is a general rule, that wherever a man intending 
to commit one felony, happens to commit another, he 
is as much guilty as if he had intended the felony which 
he actually commits. 1 Hawk. P. C. 74. 3 Int. 56. 
Kelynge 117. H. P. C. 52. | 

If any one ſhoot at any wild fowl upon a tree, and 
the arrow. killeth any reaſonable creature afar off, with- 
out any evil intent in him, this is by miſadventure ; for 
it was not unlawful to ſhoot at the wild fowl: But if he 
had ſhot at a cock or a hen, or any tame, fowl of another 
man's, and the arrow by miſchance had killed a man; 
if his intention was to ſteal the poultry (which muſt be 
collected from circumſtances,) it will be murder by reaſon 
of that felonious intent ; but if it was done wantonly, and 
without that intention, it will be barely manſlaughter. 


Poſe. 258, 9. | | 
The rule before laid down ſuppoſeth, that the act 
from which death enſued, was malum in ſe, For if it 
was barely malum probibitum, as ſhooting at game by a 
perſon not qualified by ſtatute-law to keep or uſe a gun 
for that purpoſe; the caſe of a perſon offending, will 
fall under the ſame rule as that of a qualified man. For 
the ſtatutes, prohibiting the deſtruction of the game un- 
der certain penalties, will not in a queſtion of this kind 
enhance the accident beyond its intrinſick moment. 
Fel. 259. 1 | 

Neither ſhall he be adjudged guilty of a leſs crime who 
kills another, in doing ſuch a wilful act as ſhews him to 
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rom a houſe into a ſtreet, through which he knoy 
any are paſſing; and it is no excuſe that he vis 


AE 


bz where one, who. has no other. poſſible means of pre- 
ſerying his life from one who combats with him on a lud. 
den quarrel, or: of defending his = from one who 

s to beat If ſuch attempt be made 
upon him in bis own houſe,) Kills the perſon by whon 
he is reduced to ſuch an 3 neceſſity. 1 Haut 


Homicide, /e defendendo, or by ſelf-defence, ſeems te 


41. | 18% J Ad oe 53910! 
And notwithſtanding a perſon, who retreats from an a. 


And an officer who kills one that reſiſts him in the 
execution of his office, and even à private perſon tha 
kills one who feloniouſly aſſaults him in the highway, 
may juſtify the fact without ever giving back at al. 
5 awk. P. G 15. H. N C. 41. 3 Int. 56. Cm, 
28. 4. Lien . nd e 

According to ſome good opinions, even he who give 
another the firſt blow. on a ſudden quarrel, if he after: 
' wards do what he can to avoid killing him, is not guilty 
of felony ; yet: ſuch a perſon ſeems to be too much fr 
voured by this opinion, in as much as the neceſſity to wich 
he is at laſt reduced, was at the firſt owing to his oun 
fault. And it is now agreed, that if'a man ſtrike another, 
upon malice prepenſe, and then fly to the wall, and there 
kill him in his own defence, he is guilty of murder. 
| Hawk, P. C. 75. S. E C. 15. 4. Com. 28. a. Dal. cy 
98. Kelynge 58. H. P. C. 42. 5 

It ſeems clear, that neither of theſe homicides (except 
as aforeſaid) are felonies, becauſe they are not accompan 
with a felonious intent, which is neceſſary in every {clot}! 
1 Hawk. 15. 3 Inſt. 56. 2 Inſt. 149. 

And from hence it ſeems plainly to follow, that the) 
were never puniſhable with loſs of life: And the Mr 
alſo farther appears from the writ De odio & dis, by w. 
tue whereof, 15 perſon committed for killing an 
were found guilty of either of theſe homicides, and 00 
other crime, he might be bailed ; and indeed it ſeems 
be againſt natural juſtice to condemn a man to _— | 
what is owing rather to his misfortune than his fault. 
Hawk. 75. | e ve: 

It is true indeed, that ſome of our beſt authors oi 
' argued from the ſtatute of Marlbridge, cb. 26. 8 2 
enacts, that murdrum de cætero non adjudicetur, wht ! * 
tunium lantummodo adj udicatum eft, &c. That rage” 
ſtatute homicides by miſadventure, or /e 29 9 ol 
adjudged murder, and conſequently puniſhed wit 
1 Hawk. 15. 2 Inſt. 56. S. P. C. 16. - thoſe 

But. to this it may be anſwered, that murder — - 
days ſignified only the private 3 of a man, 2 ir 
who was neither ſeen nor heard by any Wi" 8 
which the offender, if found, was to be tried A 
and if he could not be found, the town in _ 
fact was done, was to be amerced ſixty-ſix mar 5 Ex- 
it could be proved that the perſon killed was 2" 0 
. . . he was 4 
liſhman . otherwiſe it was preſumed he 


2 made 
or. Norman, who in thoſe days were often privately 4 
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murder in this ſen 
2 5. 135. a. Kelynge 121 
en is un that withering neither of 
the (ee be er of ou 

*baitable bes of peace, but 1 b — 
1 till the oh Shit of {iba juſtices of eyre or gaol-* 
delivery. | 1 Hawk. 76. H. P C. 98, 99. 2 H. 31g. 
A denn 

Indeed anciently a perſon committed for the death of a 
man, might ſue out the writ De odio S alia, which by 
' Magna Carta 16. is grantable without fee; and if 
thereon, by an inqueſt taken by the ſheriff, he were 
found to have done the fact by miſadventure, or Je de- 
endende, he might be mainprized by twelve men, upon 
the writ De ponendb in ballium. But ſuch writs and en- 
quiries were taken away by the ſtatute of Gloucefter, 9 
and 28 Ed. 3. 9. and though perhaps they were again 
revived by 42 Ed. 3. 1. which makes all ſtatutes con- 
trary to za Charta void 5 at this day they ſeem 
to be obſolete, and indeed uſeleſs, inaſmuch as the party 
may probably be ſooner delivered in the uſual” courſe, by 
the coming of the juſtices of gaol- delivery. 1 Hawk. 76. 
SAC. g. 2 Inft. 43, 315. 9 G. 56. G. Bail and 
Mainprize. c. 10. N eee ee 

It is alſo agreed, that no one can excuſe the killing 
another, by ſetting forth in a ſpecial plea, that he did it 
by miſadventure, or /e defendendo, but that he muſt plead 
Not guilty, and give the ſpecial matter in evidence. And 
that wherever a perſon is found guilty of ſuch homicide, 
either by a ſpecial indictment for the ſame, or by a ver- 
dict ſetting forth the circumſtances of the caſe on a gene- 
ral indictment of murder or homicide, he ſhall be diſcharg- 
ed out of priſon upon bail, and forfeit his goods: But 
that upon removing the record by certiorari into Chan- 
cery, he ſhall have his pardon of courſe, without ſtaying 
for any warrant from the King to that purpoſe. 1 Hawk. 
76. 4 H. 1.2. a. Keilw. 53. a. 108. 5. 2 Inſt. 316. 
S. N C. 15. b. 16. 5. Dalt. cap. 96, 98. F. NV. B. 
2 -G 2 2: 


4. Of manſlaughter. 


Homicide againſt the life of another, amounting to fe- 
lony, is either with or without malice ; that which is with- 
out malice is called manſlaughter, or ſometimes chance- 
medley, by which we underſtand ſuch killing as happens 
either on a ſudden quarrel, or in the commiſſion of an un- 
lawtul act, without any deliberate intention of doing any 
miſchief at all. 1 Hawk. 76. 3 Inſt. 55, 57. Dall. 
cap. 94. H. P. C. 56, 57. 

And from hence it follows, that there can be no ac- 
ceſſaries to this offence before the fact, becauſe it muſt be 
done without premeditation. 1 Hawk. P. C. 76. H. 
P.C. 21). See diviſion Murder. 1 

There is a particular kind of manſlaughter proper 
be conſidered here, from which the benefit of the cler 
is taken away by 1 Jac. 1. c. 8. Where any — 
hall ſtab or thruſt any perſon or perſons that hath not 
then any weapon drawn, or that hath not then firſt 
ſtricken, the party which ſhall ſo ſtab or thruſt, ſo as the 
perſon or perſons ſo ſtabbed or thruſted, ſhall thereof die 
within the ſpace of fix months then next following, al- 
| coupe it cannot be proved that the ſame was done of ma- 
lice forethought.” 

It is 82 holden, that this ſtatute is but declara- 
tive of the Common law, and in the conſtruction thereof, 
che following points have been reſolved. 
1 Bulſi. 87. Kelynge 55. 

1. That wherever a perſon who happens to kill ano- 
ther, was ſtruck by him in the quarrel before he gave the 
3 wade 5 ae though he him- 

gave t | . 1 Hawk. 77. 1 Jon. 240. See 
9 Lake. BE 4H 

2. That he who actually gives the ſtroke, and not 
ay of thoſe who may be ſaid SS it by conſtruction of 


2 been the 


ſe, it ſees to have 


wet 


to 


1 Hawk. 77. 
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ide by miſadventure, &c. were to chief) HPC 58. A % 
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And it being a doubt . it cannot be proved by whom the ſtroke was given, noiie 


can be 3 within” the ſtatute. 1 Hauk. 77. 
ley 44: . . : Hg 0s * 


3. Thar the killing of a man with a hammer; or ſuch- 


words brut or tab, is not a killing witnin the ſtatute; 
but it ſeems that the diſcharging a piſtol, or throwing a 
pot, or other dangerous Weapon at the party, is withir 
the equity of the words, having a weapon drawn; for 
penal ſtatutes are eonſtrued ſtrictly againſt the ſubject, 
and favourably and equitably for him. 1 Hawk. 77. 
1 Jones 432. 3 Lev. 266. 7 ie at © 
4. That there is no need to lay the concluſion of the 
indictment contra formam ſtatuti, becauſe the ſtatute makes 
no new offence, but only takes away the privilege of the 
clergy from an old: one, and leaves it to the judgment of 
the Cominon law; from whenee it follows, that a perſon 
indicted on the ſtatute; may be found guiliy of man- 
laughter generally. Alſo from the ſame ground it hath: 
been reſolved, That if an indictment lay, and a verdict 
alſo find, a fact to be contra formam ſtatuti, whieh cannot 
poſſibly be ſo, as if A. and B. aided and abetted C. contra 
formam flatuti,” yet neither ſuch indictment nor verdict: 
are void, but A. and B. ſhall be dealt with in the fame 
manner as they ſhould have been, if theſe words contra 
formam ftatuti had been wholly omitted, becauſe the ſub- 
ſtance of the indictment being found, they may be re- 
jected as ſenſeleſs and ſurplus: And, d fortiori, therefore 
it is certain, that they ſhall do no hurt to an indictment 
or verdict containing a fact which may be within the 
ſtatute. 1 Hawk. 7. H. P. C. 58, 366. Allen 47. 
Cro. Jac. 28 3. 1 ien d d 
5. That as theſe words, contra formam flatuti, do not 
vitiate an indictment which would be good without them; 
ſo alſo, they will not ſupply a defect in. 4 vitious one, 
| which does not ſpecially purſue the ſtatute. 1 Hawk. 77. 
H. P. C. 58. F-29142) dat} 21509 e ei 2: 


wo 


+1 l. 


5. Of murder. $17 = 
Homicide againſt the life of another, amounting to 
felony with malice, is either murder or petit treaſon. And 
firſt of murder, which anciently ſignified only the private 
killing of a man, for which, by force of a law introduced 
by King Canutus for the preſervation of his Danes, the 
town or hundred where the fact was done, was to be 
amerced to the King, unleſs they could prove that the 
perſon flain were an Engliſpman (which proof was called 
Engleſchire,) or could procure the offender, &c. And in 
thoſe days the open wilful killing of a man through 
anger or malice, &c. was got called murder, but  voiun- 
' tary homicide. 1 Hawk. 78. - Bra. 134. b, 125. a: 
Kelynge 121, Sc. Brac. 121. 4. JT... | 

But the law concerning Engleſthire having been abo- 
liſhed by 14 Ed. 3.4. the killing of an Engliſhman or 
foreigner through malice prepenie, whether committed 
| openly or ſecretly, was by degrees called murder; and 
13 Ri. 2. 1. which reſtrairs the King's pardon in certain 
caſes, does in the preamble, under the general name 
of murder, include all ſuch homicide as ſhall-not be par- 
doned without ſpecial words; and in the body of the act 
expreſſes the ſame by murder, or killing by await, aſſault, 
or malice prepenſed. And doubtleſs the makers of 25 
H. 8. cap. 1. which excluded all wilful murder oft 
malice prepenſe from the benefit of the clergy; intended 
to include open, as well as private, homicide within the 
word murder. 1 Hawk. 98. S. P. C. 18. b. 19.-4: 

By murder therefore at this day we underſtand, the 
wilful killing of any ſubject whatſoever, through malice 
forethought, whether the perſon ſlain be an Eugliſhman or 
foreigner. 1 Hawk. 78. itz Al 
Not only he who by a wound or blow, or by poiſon- 
ing, ſtrangling or famiſhing, &c. directly cauſes ano- 
ther's death, but alſo in many caſes, he who by wilſully 
and deliberately doing a thing which apparently endan- 
= another's life, and thereby occaſions his death, ſhall 

adjudged to kill him. 1 Hawk. 18. 3 Laß. 48. 


law, as being preſent, and aidin ; 
das b g and abetting the fact, 
are within the ſtatute from whence it — That if 


H. P. C. 53. Palm, 548. Vide examples in 1 Hawk. 
78, 79. Com. 24. b. Pult. 122. a. B. Bal. cap. 93. 78 
n 
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And in ſome eaſes a man ſhall be ſaid, in the judg- 
ment of the law, to kill one who is in truth actually kill. 
ed by another, or by himſelf : as where one by dureſs | | 
of impriſonment compels a man to accuſe an innocent | 19. 4. Finch Law 411. S. P.C. 182. Bro, Appeal 3, 80 
perſon, who an his evidence is condemn'd and executed |'8 3, 85, 149. | Fw "rs 
or where one incites a madman to kill himſelf or another; Allo by force of 26 H. 8. cap. 6. a murder in Jl; 
or where one lays poiſon with an intent to kill one man, may be enquired of in an adjoining Enghſþ county, but 
which was afterwards accidentally taken by another, who | appeals mult ſtill be brought in the proper county. 1 Ay 
dies thereof. 1 Hawk. B C. 79. S. N C. 36. 380. Oo. Car. 247. 1 Fon. 255. 1 Lev. 118. Latch 12, 118. 
Inſt. 91. Dalt. cap. 93. 1 Hawk. ch. 1. / 57. Plow. | 


It is agreed, That the malicious Killing of any Perſon, 

Com. 494. | whatſoever nation or religion he be of, or of whatſoever 
Alſo he who wilfully negle&s to prevent a miſchief, 
is, as ſome 


crime attainted, is murder. 1 Hawk. 80. 3 Inſt, 50. 
which he may, and ought to provide againſt 


| And it was anciently holden, That the cauſing of an 
have faid, in judgment of the law, the actual cauſe of | abortion by giving a potion to, or ſtriking a woman bi 
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happen, on an indictment found, or 
the ſame county. 1 Hawk. 79, 80. 3 lift. 48, 49. By, 


* brought, in 
Coro. 140, 141, 143. Indicim. 13. S. P. C. go. c. 6 H.). 


the damage which enſues; and therefore if a man have I with child, was murder; but at this day it is ſaid to be 
an ox or horſe, which he knows to be miſchievous, by | a great miſpriſion only, and not murder, unleſs the child 


being uſed to gore and ſtrike at thoſe who came near them, 
and do not tie them up, but leave them to their liberty, and 
they afterwards kill a man ; according to ſome opinions, 
the owner may be indicted, as having himſelf killed him; 
and this is agreeable to the Mofaical law, However, as 
it is agreed by all, ſuch a perſon is guilty of a very =_ 
miſdemeanor. 1 Hawk. 79. Fitz. Corone 311. S. P. C. 
17.4. Crom. 24. b. Dalt. cap. 93. Pult. 122. b. H. 
P. C53. Exodus, c. 2. v. 29. 


any act whatever to kill another, who doth not die thereof 
within a year and a day after; in the computation whereof, 
the whole day on which the hurt was done ſhall be reck- 
oned the firſt. 1 Hawk. P. C. 59. H. P. C. 55. Pult. 
123. a. Dall. cap. 93. S. P. C. 21. d. 

But if a perſon hurt by another die thereof within a 
year and a day, it is no excuſe for the other, that he 
might have recovered, if he had not neglected to take 
_ = himſelf. 1 Hawk. yg. 3 Inſt. 53. Kehnge 26. 
1 Keb. 17. 

As to the place where ſuch killing is within the conu- 
ſance of the law, it ſeems that the killing of one who is 
both wounded and dies out of the realm, or wounded out 
of the realm and dies here, cannot be determined at Com- 
mon law, becauſe it cannot be tried by a jury of the 
neighbourhood where the fact was done. But it is agreed, 
that the death of one who is both wounded and dies be- 
yond ſea, and it is ſaid by ſome, that the death of him 
who dies here of a wound given there, mny be heard and 
determined before the conſtable and marſhal, according 
to the Civil law, if the King pleaſe to appoint a conſta- 
ble. And it ſeemeth alſo to be clear, that ſuch a fact 
being examined by the privy council, may by force of 
33 H. f. cap. 23. be tried (in relation to the principal 
offenders, but not as to the acceſſaries,) before commiſ- 
ſioners appointed by the King, in any county of England. 


. 1 Hawk. 79. 3 Iuſt. 48. 2 Inſt. 51. Co. Lit. 15. 
S. P. C. 65. a. Bro. Appeal 153. Cro. Car. 247. 1 
And. 195. . 


A murder at ſea was anciently cognizable only by the 
Civil law, but now by force of 27 H. 8. 4. and 28 
H. 8. 15. it may be tried and determined before the 
King's Commiſſioners in any county of England, accord- 
ing to the courſe of the Common law; yet the killing 
of one who is at land of a wound received at ſea, is nei- 
ther determinable at Common law, nor by force of either 
of theſe ſtatutes: but it ſeems, that it may be tried by the 
conſtable and marſhal, or before the commiſſioners ap- 
pointed 1n purſuance of the aforeſaid ſtatute of 33 H. 8. 
23. 1 Hawk. 19. 3 Inſt. 48, 49. 1 Leon. 270. H. 
P. C. 54. 3 Infl. 48. But now fee 2 Geo. 2. c. 21. Poſt. 
And it is ſaid by ſome, that the death of one who died 
in one county, of a wound given in another, is not indict- 
able at all at Common law, becauſe the offence was not 
complete in either county, and the jury could enquire 
only of what happened in their own county. But it hath 
been holden by others, That if the corps were carried into 
the county where the ſtroke was given, the whole might 
be enquired of by a Jury of the ſame county. And it is 
agreed, that an appeal might be brought in either county, 
and the fact tried by a jury returned jointly, from each. 
And at this day, by force of 2 & 3 Ed. 6. 24. the whole 
is triable by a jury of the county wherein the death ſhall 


the contrary. And in this reſpect alſo, the Common 


and yet no miſchief follow, he ſhall be ſurely puniſhed, 
according as the woman's huſband will lay upon him, 
| and he ſhall pay as the judges determine; and if any 
Alfo it is agreed, That no perſon ſhall be adjudged by | 

1 Hawk. 80. 


be born alive, and die thereof, in which caſe it ſeems 
clearly to be murder, notwithſtanding ſome opinions to 


law ſeems agreeable to the Moſaical, which is as to 
the purpoſe thus expreſſed; If men ſtrive and hurt a 
woman with child, ſo that her fruit depart from her, 


miſchief follow, then thoſe ſhall give life for life.” 
21, . C2, © N On, 
91. H. R C. 53. 3 Inſt. 5. 3 Af. 2. Bro. Gn. 
68. Dalt. cap. 93. adus, cap. 21. v. 22, 23. 

It ſeems alſo agreed, that where one counſels a women 
to kill her child when it ſhall be born, who afterwards 
kills it in purſuanee of ſuch advice, he is an acceſlary to 
the murder. 1 Hawk. 80. Dyer 186. 2 Inſt. 51. 

As to what killing ſhall be adjudged of malice prepenſe 
or murder; it is to be obſerved, that any former deſign 
of doing miſchief may be called malice; and therefore 
that not ſuch killing only as proceeds from premeditated 
hatred or revenge againſt the perſon killed, but alſo in 
many other caſes; ſuch as is accompanied with thoſe cir- 
cumſtances that ſhew the heart to be perverſely wicked, is 
adjudged to be of malice prepenſe or aforethought, and con- 
ſequently murder. 1 Hawk. 80. Kelynge 127. Siran. 166. 

And according to this notion, it 1s thought proper to 
conſider, 1. Such murder as is occaſioned through any 
expreſs purpoſe to do ſome perſonal injury to him who 
is flain in particular; which ſeems to be moſt properly 
called expreſs malice. 2dly, Such as happens in the er- 
ecution of an unlewful action, principally intended for 
ſome other purpoſe, and not to do a perſonal injury to bim 
in particular who is ſlain, in which caſe the malice ſeems 
to be moſt properly ſaid to be implied. 1 Hawk. 90. 
Kelynge 129, 130. | 

As to murder in the firſl ſenſe, ſuch acts as ſhew 2 
direct and deliberate intent to kill another, as poiſoning, 
ſtabbing, and ſuch like, are ſo clearly murder, that there 
are not any queſtions relating thereto worth explall- 
ing: but the caſes which have borne diſpute, have ge. 
nerally happened in the following inſtances. it, 15 
duelling. adly, In killing another without any prove 
cation, or but upon a ſlight one. gdly, In Killing ce 
whom the perſon killing pretended to hurt in a leſs degree 
1 Hawk. 80. 

As to the firſt inſtance of this kind, it ſeems agreed, 
that wherever two perſons in cool blood meet and bg) 
on a precedent quarrel, and one of them 1s W L 
other is guilty of murder, and cannot help himſe — 
alledging that he was firſt ſtruck by the deceaſed; oft 
be had often declined to meet him, and was fieber, 
upon to do it by his importunity; or that it was hus * 
intent to vindicate his reputation; or that he 1 1 
to kill, but only to diſarm his adverſary: For py 2 
deliberately engaged in an act highly unlawful in er 
of the laws, he muſt at his peril abide the mate 
thereof. 1 Hawk. 80, 81. 1 Bulſt. 86, 87. 2 5 
147. Crom. 22. b. 1 Roll, Rep. 360. 3 Bull. 1 
H. P. C. 48. = per 

From hence it clearly follows, that if * 2 
ſons quarrel over night, and appoint to ebe on the 
day; or quarrel in he morning, and agree to 2 mo 
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frernoon, ot ſuch a conſiderable time after, by which, 
in — — it muſt be preſumed that the 
blood was cooled, and then they meet —_ and one 


kill the other, he is guilty of murder. 1 Hawk. 85. 3 Inſt. 
51. H. B G48. Aehnge 56. 1 Lev. 180. 

And wherever it appears from the whole circumſtances 
of the caſe, that he who kills another on a ſudden quar- 
rel was maſter of his temper at the time, he is guilty of 


murder; as if after the quarrel he fall into other diſcourie, part 


nd talk calmly thereon; or perhaps if he has ſo much 
— 2 io ſay, that the place wherein the quar- 
rel happens, is not convenient for fighting; or that if he 
ſhould fight at preſent, he ſhould have the diſadvantage 
by reaſon of the height of his ſhoes, &c. 1 Hauk. 8 1. 
noe 56. 1 Sd. 177. 1 Leu. 10. = 

i A, on a quarrel with B. tell him that he will 
not ſtrike him, but that he will give B. a pot of ale to 
ſtrike him, and thereupon B. ſtrike, and A. kill him, 
he is guilty of murder; for he ſhall not elude the juſtioe 
of the law by ſuch pretence'to cover his malice. 1 Hawk, 
81. H. P C. 48. 

In like manner, if Z. 


the next day to ſuch a town about his buſi- 
accordingly B. meet him the next day in the 
road to the ſame town, and aſſault him, __ they 
fight, and A. kills B. he is, in the opinion of awkins, 
guilty of murder, unleſs it by the whole circum- 
ſtances that he gave B. ſuch information accidentally, 
and not with a deſign to give him an GO of 
fighting. 1 Hawk. 81. Go. Crom. 22. b. H. P. C. 
8 


. And at this day it ſeems to be ſettled, That if a man 
aſſault another with malice prepenſe, and after be driven 
by him to the wall, and kill him there in his own defence, 
he is guilty of murder in reſpe& of his firſt intent. 1 
Hawk. 8 1. Crom. 22. b. Dalt. cap. 93. H. B. C. 47. 
Kelynge 58. Mawyridge's caſe. 

And it hath been adj that even upon a ſudden 
quarrel, if a man be ſo far provoked by any bare words 
or geſtures of another, as to make a puſh at him with a 
ſword, or to ſtrike at him with any other ſuch weapon 
as manifeſtly indangers his life, before the other's ſword is 
drawn, and thereupon a fight enſue, and he who made 
ſuch aſſault kill the other, he is guilty of murder; be- 
cauſe that by aſſaulting the other in ſuch an outrageous 
manner, without giving him an opportunity to defend 
himſelf, he ſhewed that he intended not to fight with 
him, but to kill him, which violent revenge is no more 
excuſed by ſuch a ſlight provocation, than if there had 
been none at all. 1 Hawk. 81. Crom. 23. 4. b. Dall. 
cap. 93. Kelynge 61. Mawygridge's caſe. 

But it is aid, that if he, who draws upon another in 
a ſudden wp, make no paſs at him till his ſword is 
drawn, and then fight with him, he is guilty of man-, 
Naughter only, becauſe that by neglecting the opportu- 
nity of killing the other, he was on his guard, and in a 
condition to defend himſelf, with like d to both, 
he ſhewed that his intent was not ſo much to kill, as to 
combat with the other, in compliance with thoſe com- 
mon notions of honour, which prevailing over reaſon, 
during the time that a man is under the tranſports of a 
ſudden paſſion, ſo far mitigate his offence in fighting, 
that it ſhall not be adjudged to be of malice prepenſe. 1 
Hawk. 81, 82. Kehnge 55, 61, 131. 2 Roll, Rep. 

1. 
And if two r out upon a ſudden, and 
preſently agree to fight, and each of them fetch a wea- 
R into the field, and there one kill the other, 

is guilty of manſlaughter only, becauſe he did it in 
— of blood. 1 Hawk. 82. H. P. C. 48. 3 

5 51. * . 

And ſuch an indulgence is ſhewn to the frailties of 
human nature, that where two perſons who have for- 
merly fought on malice, are afterwards to all appear- 
ance reconciled, and fight again on a freſh quarrel, it 
ſhall not be preſumed that they were moved by the old 


e, unleſs it a by the whole circumſtances of 
8 4 I ws Crom. 23. a. Dali, cap. 93. 
H. P. C. 49. 1 Roll. Rep. 360. | 


he ſhall 


1 f. d 57 


But the law fo far abhors all duelling in cold blood; 
that not only the principal who actually kills the other, 
but allo his ſeconds are guilty of murder, whether they 
fought or not; and fome have gone ſo far as to hold; 
that the ſeconds of .the perſon killed are alſo equally 
guilty, in reſpe& of that countenance which they give 
to their principals in the execution of their purpoſe, by 
accompanying them therein, and being ready to bear a 
art with them: but perhaps the congrary opinion 15 
the more plauſible: for it ſeems too ſevere a conſtruction 
to make a man by ſuch: reaſoning the murderer of his 
friend, to whom he was ſo far from intending. any miſ- 
chief, that he was ready to hazard his own. life in his 
quarrel. 1 Hawk. 82. H. B. C. 51. Dall. cap. 93. 


As to the ſecond inſtance of this kind, vir. ſuch mur- 


der as happens in killing another without any proroca- 
tion, or but upon a flight one; it is to be obſerved, that 
wherever it appears that a man killed another, it ſhall be 
intended prima facie that he did it malicioufly, unleſs 
he can make out the contrary, by ſhewing that he did 


+: |; it on a ſudden provocation, &c. 1 Hawk. 82. Kelynge 
A. and A. refuſe to 27 
meet him; but in order to evade the law, tells B. that 


Alſo it ſeems to be agreed, that no breach of a man's 
word or promiſe, no treſpaſs either to lands or goods, no 
affront by bare words or geſtures, however falſe or malici- 
ous it may be, and aggravated with the moſt provoking 
circumſtances, will excuſe him from being guilty of 
murder, who is ſo far tranſported thereby, as immediately 
to attack the perſon who offends him, in ſuch a manner 
as manifeſtly endangers his life, without giving him time 
to put himſelf upon his guard, if he kills him in pur- 
ſuance of ſuch aſſault, whether the perſon lain did at 
all fight in his defence or not; for fo baſe and cruel a re- 
2 1 have too 2 + conſtruction. 1 — 

2. nge 135. 2 Noll. Rep. 460, 461. Keynge 
131, &c. Dal cap. 93. Go. Elz. 779. Noy 171. 
1 Sid. 277. 1 Levinz. 180. Hob. 121. Con. 1 Jon. 
432. 4. | 
But if a perſon fo provoked had beaten the other only 
in ſuch a manner, that it might plainly appear that he 
meant not to kill, but only chaſtiſe him; or if he had 
reſtrained himſelf till the other had put himſelf on his 
guard, and then in fighting with him had killed him, he 
had been guilty of ughter only. 1 Hawk. 82. 
| Kelynge 56, 61, 131. | 

And of the like offence ſhall he be adjudged guilty, 
who ſeeing two perſons fighting together on a private 
quarrel, whether ſudden or malicious, takes part withone 
of them, and kills the other. 1 Hawk. 82. Kelynge 
61, 136. Cro. Fac. 296. 12 Co. 87. 5 

Neither can he be thought —_ of a greater crime, 
who finding a man in bed with his wife, or being actu- 
ally ſtruck by him, or pulled by the noſe, or fillipped 
upon the forehead, immediately kills him; or who hap- 
pens to kill another in a contention for the wall; or in 
the defence of his perſon from an unlawful arreſt; or in 
the defence of his houſe from thoſe who claiming a title 
to it, attempt forcibly to enter it, and to that purpoſe 
ſhoot at it, &c. or in the defence of his poſſeſſion of a 
room in a publick houſe, from thoſe who attempt to turn 
| him out of it, and thereupon draw their {words upon 
him; in which caſe the killing the affailant bath been 
holden by ſome to be juſtifiable: but it is certain, that it 
can amount to no more than manſlaughter. 1 Hawk. 
82, 83. H. P. C. 57. 2 Inſt. 55. Kelynge 137. H. 
Crom. 27. 4. Kelynge 51. | 

Nor was he judged criminal in a higher degree, who 
ſeeing his ſon's noſe woody, and being told by him, that 
he had been beaten by ſuch a boy, ran. three quarters of 
a mile, and having found the boy, beat him with a ſmall 
cudgel, whereof he afterwards died. 1 Hawk. 83. H. 
P. C. 48. Cro, Fac. 296. 12 Cv. 87. 

As to the third inftance of the kind, viz, ſuch mur- 
der as happens in killing one whom the perſon killing in- 

tended to hurt in a leſs degree; as to which it is to be 
obſerved, that wherever a perſon in cool blood by way of 
revenge, unlawtully and deliberately beats another in 
ſuch a manner that he afterwards dies thereof, he is 
guilty % murder, however unwilling he might have been 
n 
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to have gone ſo far. 1 Hawk. 83. Kelyn. 119. Mirs-, 

idge's caſe. P. C. 49, 50, 51, 52 = wy 

Alſo it ſeems, that he, who upon a ſudden provocation 
executeth his revenge in ſuch a cruel manner, as ſnews 
a cool and deliberate intent to do miſchief, is guilty 
of murder, if death enſue; as where the keeper of a park, 
finding a boy ſtealing wood, tied him to a horſe's tail, 
and beat him, whereupon the horſe ran away with, and 
killed him. 1 Hawk. 8 3. Cro. Car, 1 35 1 Jon. 198. 
Palm. 545. H. P. C. 49. Rene 


As to the caſes where e killing ſhall be adjudged 


murder, which happen in the execution of an unlawful 
action, principally intended for ſome other purpoſe, and 
not to do a perſonal injury -to him in particular wha' 
happens to be ſlain, they are as follow. "And firſt, Such 
killing as happens in the execution of an umruful action, 


| whereof the principal intention was to commit another 


felony; it ſeems agreed, that, wherever a man happens to 
kill another in the execution of a deliberate purpoſe to 
commit any felony, he is guilty of murder; as where 
a perſon ſhooting at tame fowl, with an intent to ſteal 
them, accidentally kills a man; or where one ſets upon 
a man to rob him, and kills him in making reſiſtance 
or where a perſon ſhooting at, or fighting with one man, 
with a deſign to murder him, miſſes him, and kills an- 
other. 1 Hawk, $3. Kelynge 11). H. P. C. 46, 50. 
Dalt. cap. 93. Moore 87. : 48 2 

And not only in ſuch caſes, where the very act of a 
perſon, having ſuch a felonious intent, is the immediate 
cauſe of a third perſon's death, but alſo where it any 
way occaſionally cauſes ſuch a misfortune, it makes him 
guilty of murder; and ſuch was the cafe of the huſband, 
who gave a poiſoned- apple to his wife, who eat not 
enough of it to kill her, but innocently, and againſt the 


huſband's will and perſuaſion; gave part of it to a child 


who died thereof; ſuch alſo was the caſe of the wife who 
mixed ratſbane in a potion ſent by an apothecary to her 
huſband, which did not kill him, but afterwards killed 
the apothecary, who to vindicate his reputation taſted it 
himſelf, having firſt ſtirred it about. Neither is it ma- 
terial in this caſe, that the ſtirring of the - potion might 


make the operation of the poiſon more forcible than 


otherwiſe it would have been; for inaſmuch as ſuch'a 
murderous intention, which of itſelf perhaps in ſtrictneſs 
might juſtly be made puniſhable with death, proves now 
in the event the cauſe of the King's loſing a ſubject, it 
ſhall be as ſeverely puniſhed as if it had had the intended 
effect, the miſſing whereof is not owing to any want of 
Os but of power. 1 Hawk. 84. Plow. Com. 474. 
9 Co. 91. . 

But if one happened to be poiſoned by ratſbane laid in 
order to deſtroy vermin, the perſon, by whom he is fo 
killed, is guilty of homicide per infortunium only, becauſe 
his intentions were wholly innocent. Id. 

Alſo if a third perſon accidentally happen to be killed 
by one engaged in a combat with another upon a ſudden 
2 it ſeems that he who kills him is guilty of man- 

aughter only; but it hath been adjudged, that if a juſ- 
tice of peace, conſtable or watchman, or even a private 
perſon be killed in the endeavouring to part thoſe whom 
he ſees fighting, the perſon by whom he is killed, is 
guilty of murder ; and that he cannot excuſe himſelf by 
alledging that what he did was in a ſudden affray in the 
heat of blood, and through the violence of paſſion : for 
he, who carries his reſentment ſo high as not only to exe- 
cute his revenge againſt thoſe who have affronted him, 
but even againſt ſuch as have no otherwiſe offended him 
but by doing their duty, and endeavouring to reſtrain 
him from breaking through his, ſhews ſuch an obſtinate 
contempt of the law, that he is no more to be favoured 
than if he had acted in cool blood. 1 Hawk. 84. 
H. P. C. 45, 50. 2 Inſt. 52. Dalt. cap. 93. Savil 67. 
Kelynge 66. 22 45 71. 4 C. 40. b. 9 Co. 68. Com. 
25. 4. b. 

Yet it hath been reſolved, that if the third perſon, 
flain in ſuch a ſudden affray, do not give notice for 
what purpoſe he comes, by commanding the parties in 
the King's name to keep the peace, or otherwiſe mani- 
feſtly ſhewing his intention to be not to take part in the 


.quarre}, but to a 
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manſlaùghter only, for he might ſuſpe he came 
de with his adveffary. 1 Hawk. 34.  Kehnge 66, = 
As to the ſecond inſtance of this kind, vi. ſuch kill 
ing as happens in the execution oſ an unlawful ation, 
the peace, not intended againſt the perſon of him wh, 
happens to be ſlain; it ſeems clear, that where — 


cornmiſſion of any ſuch breach of the peace, and to ex- 
cute it in ſuch a manner as naturally tends to raiſe ty. 
mults and affrays, as by committing a violent diſſcilin 
with great numbers of people, hunting in a park, &c. 
and in ſo doing happen to kill a man, they are all guilty 
of murder; for they muſt at their peril abide the event of 
'their actions, who wilfully engage in ſuch bold diſturb. 
ances of the publick peace, in open oppoſition to and 
defiance of the juſtice of the nation. 1 Haut. 94 
Savil 67. Moore 86. FPum. 35+ Com. 24. b. 25. 4, 
H. 47. 5 Mod. 285. Dyer 128. pl. 60. S. P ( 


17. 5. 1 0 
| 'y et where divers rioters, having forcible poſſeſſion of a 
houſe, afterwards killed the perſon whom they had jetted, 
as he was endeavouring in the night forcibly to regain the 
poſſeſſion, and to fire the houſe, they were adjudged 
guilty of manſlaughter oa notwithſtanding they did 
the fact in maintenance of a deliberate injury, perhaps 
for this reaſon, becauſe the-perſon ſlain was ſo much in 
fault himſelf. 1 Hawk. 85. Cem. 28. 5. H. P. (. 
56. r 110 
N But if in ſuch, or any other quarrel, whether it were 
ſudden or premeditated, a juſtice of peace, conſtable or 
watchman, or even a private perſon, be ſlain in endes- 
vouring to keep the peace, and ſuppreſs the affray, he 
who kills him is guilty of murder; for notwithſtanding 
it was not his primary intention to commit a felony, yet 
inaſmuch as he perſiſts in a leſs offence with ſo much ob- 
ſtinacy, as to go on in it to the hazard of the lives of thoſe 
who no otherwiſe offend him, but by doing their dutj in 
maintenance of the law, which therefore affords them its 
more immediate protection, he ſeems to be in this reſpet 
equally criminal, as if his intention had been to commit 
a felony. 1 Hawk; 85. H. P. C. 45. Dall. cap. 92. 
3 Iuſt. 52. Kehn. 66 22 Af. 51. 4 Co. 40. l. 9G 
68. Crom. 25. See ſupra. 8 
As to the third inſtance of this kind, viz. ſuch killing 
as happens in the execution of an unlawful action, the 
principal motive whereof was to aſſiſt a third perſon; it 
ſeems clear, that if a maſter maliciouſly intending to kil 
| another take his ſervants with him, without acquainting 
them with his purpoſe, and meet his adverſary and figtt 
with him, and the ſervants ſeeing their maſter engas 
take part with him and kill the other, they are gulty 
of manſlaughter only, but the maſter of murder. P. 
Com. 100, 101. a. Gum. 23. Dalt. cap, 93. H. P. C 
5152.1 i | 
Nd therefore it follows a far ſiori, that if a mans 
ſervant or friend, or even a ſtranger, coming ſuddenly, 
ſee him fighting with another and fide with him, and kil 
the other; or ſeeing his ſword broken ſend him anothe! 
wherewith he kills the other, he is guilty of manſlaught! 
only. 1 Hawk. 85. Crom. 26. b. H. P G5) 
Dalt. cap. 94. 1 Koll Rep. 407, 408. 3 Built 20 
H. P. C. 52. a rail, 
Vet in this very caſe, if the perſon killed were 2 bali 
or other officer of juſtice, reſiſted by the maſter, 5 
due execution of his duty, ſuch friend or ſervant, 115 
are guilty of murder, whether they knew the perſon . 
were an officer or not. 1 Hawk. 85. Kehnge 67, ** 
But perhaps it may be objected, that in this former; 
there ſeems to be no more malice than in the fol v6 
and ſuch third perſon, being wholly 1gnorant _ 1 
party killed was an officer, ſeems to be no more m 
than if he had been a private perſon. 1 Hawk. 10800 
To this it may be anſwered, that all fighting 15 "> * 
unlawful, and that he, who on a ſudden ſeeing — 
engaged in it, is ſo far from endeavouring to part. | | | 
as every good ſubject ought, that he takes o IT he 
wing 1 


ſide, and fights in the quarrel, without 1 


where the principal deſign is to commit a bare breach ot 


perſons reſolving generally to reſiſt all oppoſers in the 


—— 0 


S TT S8. A n 5 T7 «23 oe & 


8 


25 KAN 


Ar 


H O N 


it. ſhews a high contempt of the laws, and a 
— 1 —_—_ — them on a ſmall occaſion, and 


muſt at his pr take heed what he does; 


quently mig 
for 8 


appears by many of 
occa 


fight, in which he ſo ra 


and conſe- 
perhaps in tri juſtice be adjudged in the 
caſes to act wich 2 * duh 22 
1 il-will a the perſon: killed, as 
— * the eee caſes; and tho 
ſuch perſon be favoured in reſpect of the ſuddenneſs of the 
Con where both the quarrel and the perſons. are pri- 
vate, yet he muſt not Aber ſuch indulgence, where the 
ly engages, was begun in oppo- 


juſtice of the nation, and a perſon happens 
m hw thereby who engaged in maintenance thereof, 
and on that account is under its more particular care; 
and it may be juſtly challenged, that his o poſers be made 


to deter others from joining in ſuch unwarrant- 
2 1 Hawk. 85, 86. 1 Sid. 160. Ney 50. 


ſeeing another arreſted and reſtrained 
from his liberty, under colour of a preſs-warrant or civil 
proceſs, &c. by thoſe who in truth have no ſuch authority, 


able quarrels. 
Plow. Com. 100. 
But if a man 


u to kill ſuch treſpaſſers in reſcuing, the perſon o 


— he ſhall be adjudged guilty of manſlaughter only, 


ithſtanding the injured perſon ſubmitted: to them, 
— — not to reſcue himſelf, and the perſon 
who reſcued him, did not know that he was illegally 
arreſted; for ſince in the event it appears, that the perſons 


ſlain were treſpaſſers, covering their violence with a ſnew 


of juſtice; he who kills them is indulged by the 
which in theſe caſes jud 


1 Hawk. 86. Kelynge 66, 137. Crom. 27. 4. 


caſe. * 


As to the fourth inſtance of this kind, viz., ſuch kill- 
in the execution of an unlawful action, 


ing as happens 


law, 


by the event, which thoſe who. 
| engage in ſuch unlawful actions muſt abide at their ou 
en 


Ps. 


whereof the direct deſign was to eſcape from an arreſt, it 
ſeems to be agreed, that whoever kills a ſheriff, or any 
of his officers, in the lawful execution of a civil procels, 
as on arreſting a perſon upon a capias, &c. is guilty of 


murder. 1 Hawk. 86. 


Dalt. cap. 93. 
um. 24. 4. | 


„ 


Neither is it any excuſe to ſuch a perſon, that the 
proceſs was erroneous, (for it is not void by being ſo,) 
or that the arreſt was in the night, or that the officer did 
not tell him for what cauſe he arreſted him, and out of 
what court, (which is not neceſſary when prevented by 


the party's reſiſtance) ; or that the officer did not 


ſhew 


his warrant, which he is not bound to do at all, if he 
be a bailiff commonly known, nor without a demand, if 


he be a ſpecial one. 9 G. 66, 68. 9 Cre. Jac. 
6 Co. 68.b. 69. a. Cro. Fac. 486. 


Yet the killing of - an officer in ſome caſes will be | 


280. | 


manſlaughter only; as, where the warrant by which he 
acts = him no authority to arreſt the party; as where 
a bailiff arreſts J. S. a baronet, who never was knighted, 


by force of a warrant to arreſt J. S. knight. 1 
86. Oo. Car, 392. 1 Jon. 346. 12 G. 49. 


awk. 


Where a good warrant is executed in an unlawful 
a ba 


manner ; as 1 


iliff be killed in breaking open a door 


or window to arreſt a man; or perhaps if he arreſt one 


on a Sunday ſince 29 Car. 2. cap. J. by which all 
arreſts are made unlawful. H. P. C. 46. 


ſuch 


As to the fifth inſtance of this kind, viz. ſuch killing 
as happens in the execution of an unlawful action, whereof 
the principal purpoſe was to uſurp an illegal authority; it 
leems clear, that if perſons take upon them to put others 
to death, either by virtue of a new commiſſion wholly 

nknown to our laws, or by virtue of an unknown juriſ- 
diction, which clearly extends not to caſes of this nature; 
as if the court of Common Pleas cauſe a man to be exe- 
cuted for treaſon or felony; or the Court, Martial, in 


time of peace, put a man to death by the martial 


both K ce nt officers are guilty of murder. 1 Hawk. 


86. H. P 


* 


law, 


But where perſons act by virtue of a commiſſion, which, 
if it were ſtrictly regular, would undoubtedly give them 
full authority, but happens to be defective only in ſome 


point of form, it ſeems that they are no way criminal. 


as to the fixtb inſtance of this kind, wiz. ſuch killing 
in the execution of an unlawful action, where 


H 0 0 M ? 


no miſchief was intended at all, it is ſaid, that if a perſon 
| happen to occaſion the death of another, in adviſedly doing 
any idle, wanton action, which cannot but be attend 

| with the manifeſt danger of ſome other; as by riding 
with a horſe known to be uſed to kick among: a multi- 
rüde of people, by which he means no more t 

vert bimlelf b 

murder, 1 Hawk. 8 . Agr 
Alſo it has been anciently. holden, that if a perſon not 
duly authorized to be a phyſician or ſurgeon, undertake 
2 cure, and the patient die under his hand, he is guilty 


nion is holden; were written before the ſtatute of 23 H. 8. 
rg wilful murder of malice prepenſe, from the benefit 
f clergy, it may be well queſtioned, whether ſuch kill- 
ing ſhall be ſaid to be of malice prepenſe, within the in- 


ad preſumptuous for ynſkilful perſons to under take mat- 
ters of this nature: and indeed the law cannot be well too 
ſevere in this caſe, in order to deter ignorant 2 from 
endeavour ing to get a livelihood by ſuch practice, which 
cannot be 19 — without the manifeſt hazard of the 


4 


the charitable endeavours, of thoſe gentlemen who ſtudy 
to qualify themſelves to give advice of this kind, in order 
to aſſiſt their poor neighbours, can by no means deſerve 
ſo ſevere a conſtruction from their happening to fall into 
ſome miſtakes, in their preſcriptions, from which the moſt 
earned and experienced cannot always be ſecure. 1 
Hawk. 87. §. P. C. 16. b. Pult. 32. b. Crom. 27. 
43 Ed. 3. 33. b. Hitz. Gron. 163. See Dalt. cap. 
be principal in murder is ouſted of clergy in all caſes, 
and the En — before is alſo ouſted of clergy in all caſes , 
2 Hale's H. 344. 


” 


By ſtat. 1 Ed. 6. c. 12. /e8. 13. All wilful killing by 


of malice pr | „ 
Stat. 21 2 27. ect. 2. If any woman be 
delivered of an iſſue, which being born alive ſhould be a 
baſtard, and ſhe endeavours privately, either by drown- 
ing, or ſecret burying thereof, or any other way, ſo to 
conceal the death thereof, as that it may not come to 
light whether it were born alive or not; the ſaid mother 
ſhall ſuffer death as in caſe of murder, except ſuch mo- 
ther can make proof by one witneſs that the child was 
born dead. nes: n 
Continued indefinitely by 3 Car. 1. cap. 4. and 16. 
Car. 1. cap. 4. | 8 6 
Stat. 2 Geo. 2. cap. 21. Where any perſon ſhall be fe- 
loniouſly ſtricken or poiſoned upon the ſea, or at any 
place out of England, and ſhall die of the fame in Eng- 
land or where any perſon ſhall be feloniouſly ſtricken or 
poiſoned within England, and ſhall die of ſuch ſtroke or 
' Poiſoning upon the ſea, or out of England, an indictment 
thereof found by jurors of the county in England, in 
which ſuch death, ſtroke or poiſoning ſhall happen, whe- 
ther it be found before any coroner, upon view of ſuch 
dead body, or before juſtices of peace, or other juſtices, 
who ſhall have authority to inquire of murders, ſhall be 
as effectual, as well againſt the principals as the acceſſo- 
ries, as if ſuch ſtroke or poiſoning and death, and the 
offence of ſuch acceſſories, had happened in the ſame 
county: and every ſuch offender ſhall have the like de- 
fences (except challenges for the hundred) as if ſuch 
ſtroke or poiſoning and death, and the like offence of 
ſuch acceſſories, had happened in the ſame county where 
ſuch indictment ſhall be Wand. ys 
By ſtat. 25 Geo, 2, cap. 37. ſet. 1. All perſons found 
guilty of wilful murder, ſhall be executed according to 
law, on the next day but one after ſentence paſſed, unleſs 
the ſame happen to be Sunday, and in that caſe on the 
Monday following. 0 
And by the ſame ſtatute a variety of other proviſions 
are made relative to perſons convicted of murder, unne- 


ceſſary here to particularize; therefore we refer to the 
a 5 KEI 55 


| K. 
At 


to di- 
y putting them into a fright; he is guilty of 


of felony; but in as much, as the books, wherein this opi- 


but the acceſſary ter is in no caſe ouſted of clergy. 


poiloning of Jets ſhall be adjudged wilful murder 
led. 
. I. 


— 


4. 1. which firſt excluded ſuch felonious killing, as may be 


— of that ſtatute; however, it is certainly highly raſn | 


lives of thoſe who have to do with them: but ſurely . 
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At a meeting of the judges to conſider of this act, 
there was ſome doubt whether hanging in chains might 
ever be made part of the ſentence; but on debate it was 

reed by nine judges, that in all caſes within the act, 
K judgment for iſſecting and anatomizing only ſhould 
be part of the ſentence; and if it ſhould be thought 
adviſeable, the judge might afterwards direct the hanging 
in chains, by ſpecial order to the ſheriff, purſuant to the | 
power given by the act, Foſter's Crown Law 107. : 

HOMINATIO. Dome/day, tit. Northampton Sockmanni 
de Riſden, ——l[acirco epiſcopus clamat Hominationem eo- 
rum. It ſignifies the muſtering of men; alſo the doing of 


8 well, edit. 12 * 2 | 
HOMINE CAPTO IN WITHERNAMIUM, Is a | 
writ to take him that hath taken any bondman or woman, 
and led him out of the country, fo that he or ſhe cannot 
be replevied according to law: Reg. Orig. fol. 79. See 
Withernami. Hg. 

HOMINE ELIGENDO AD CUSTODIENDAM ' 
PECIAM SIGILLI PRO MERCATORIBUS EDITI, 
Is a writ directed to a v e the e 7 a new 

ſon to keep one part of the ſeal appoint r flatutes 
. 8 when a 3 is dead, according to the ſtatute 
of Acton Burnel. Reg. Orig. 178. 

HOMINE REPLEGIANDO, Is a writ to bail a man 


out of priſon: in what caſes it lies, ſee F. N. B. fol. 6. 


Reg: Orig. fol. 7. 3 

t may not be improper to obſerve, that it lies where a 
rſon is in priſon, not by ſpecial commandment of the 
ing, or his judges, or for any crime or cauſe irreplevi- 

fable, directed to the ſheriff to cauſe him to be replevied: 


and if the ſheriff return on a bomine replegiando, that the 


defendant ' hath cſloined the plaintiff's body, ſo that he 
cannot deliver him; then the plaintiff ſhall have a capias 
in withernam to take the defendant's body, and keep it 


- quouſque, Ic. And if the ſheriff return non eff inventus 
on that writ againſt the body, the plaintiff ſhall have a 


capi 2 inſt the defendant's goods, &c. F. N. B. 66. 
New at. Br | 


. 151, 152. Where one man takes away | 


ſecretly, or keeps in his cuſtody another man againſt his 
will, upon oath made thereof, and a petition to the Lord 
Chancellor, he will grant a writ of replegiari facias, with 
an alias _ upon which the ſheriff returns an 
elongatus, and thereupon iſſues out a capias in withernam . 
and when the party is taken, the ſheriff cannot take bai] 
for him ; but the court where the writ is returnable may, 
if they think fit, grant a habeas corpus to the ſheriff to 
n bail him, or remand him. 2 
23. 

In 3 replegiando it hath been adjudged, that it 
doth not differ from a common replevin, on which the 
ſheriff muſt return a deliberari fect, or an excuſe why he 
doth not : that where he cannot make deliverance, if he 
return an elongatus, the defendant is not concluded by that 
return to plead non cepit ; and after the return of an elon- 
gatus, and a capias in withernam, if the defendant pleads 
this plea, he ſhall be bailed, for the withernam is no exe- 


cution: and after a defendant is bailed upon the capras in 


withernam, there may be a new withernam againſt him, 
2 Salk. 38 1. And it was held, that in a bomine reple- 
giando after an elongatus returned, if the defendant comes 


in gratis, and calls for a declaration, and pleads non ceprt, | 


he ſhall not be obliged to give bail; but if he come in 
upon the return of the capias, he muſt give bail, and ſhall 
not be admitted to it till he call for a declaration, and 
plead non cepit. Ibid. | 

The ſheriff returned an elongavit in a bomine replegiando, 
and then a capras in withernam went forth ; afterwards the 
defendant having entered an appearance, moved for a 


ſuper ſedeas to the withernam, and offered to plead non cepit; 
which was oppoſed, unleſs he would give bail to deliver | 
the perſon, in caſe the iſſue was found againſt him: | 


though it was ruled, that if any property had been pleaded 
in the party, then the defendant ought to give bail to de- 
liver him ; but he ſays he hath not the 2. and there- 
fore non cepit is a proper plea, and he ſhall put in bail to 
appear de die in diem. 4 Mod. 183. In this caſe the de- 


fendant ſhall not be compelled to gage deliverance; and a | 
Juperſedeas was granted to the withernam, 5 W. & M. 


HO N 

A bomine replegiando cannot be brouglit either by «| 
wife herſelf, or by her porchein amy —_ her 3 
and the nature and proceedings in the writ ſhew it to be 
ſo. Paſch. 1718. Cb. Per. 492. 
This writ is now ſeldom uſed to deliver a perſon out of 
cuſtody, by Having the cauſe * into, and bail ac. 
cepted, if bailable, or the perſon diſcharged, without 
bail, if unlawfully impriſoned, tis uſual to ſue an haben 
corpus out of one of the courts of I iminſter, returnable 
in court, in term time, or befer2 one of the judges in . 
cation. . 122 
: HOMINES, Were a fort of feudatory tenan 
claimed a privilege of having their — od — 8 
only in the court of their lord; and when Grad de Cm. 
vil. anno 5 R. 1. was charged with treaſon and other mic. 
be: and he pleaded that he was Homo Comitis Tohanuy, 


. 


c. and would ſtand to the law and juſtice of his cour, 
| Paroch, Antig. 182. 4 
| HOMIPLAGIUM, Is uſed in the laws of Hen, l. ch 
80. for the maiming a man. Si quis in domo vel curia Regi 
fecerit bomicidium vel homiplagium. ' 
; HOMO. This Latin word includes both man and vo- 
man, in a large or general underſtanding. 2 ff. 45 
;  HOMSTALE, A home-ſtall or manſion-houte. Asin 
a charter granted about the 5 Edw. 1. Cowell. 
' HOND-HABEND, (frum the Sax. bond, hand, and 
Babens, having,) Signifies a circumſtance of manifeſt theft, 
when one is apprehended with the mainor or main ver, i e. 
the thing ſtolen in his hand. Brat. lib. 3. trad. 2. ap. 
8, 32 & 35. who alſo uſes hand-berend in the (ame ſenſe 
ſe. Latro manifeſus. See Hand-habend. So in Flet, lj. 
1. c. 38. Furtum manifeſtum eft ubi aliquis latro deprebenſus 
ſeiſitus de aliquo latrocinio hand-habbind, & backberinde 
& inſecutus fuerit per aliquem cuj us res illa fuerit, que 
dicitur ſacborgh, & tunc licet inſecutori rem ſuam petere cri- 
minaliter ut furatam, | 
It alſo ſignifies the right which the lord hath of deter- 
mining this offence in his court, 
| HONEY. All veſſels of honey are to be mark d withthe 
name of the owner, and be of ſuch a content, under pe- 
nalties; and if any honey ſold, be corrupted with any de- 
ceitful mixture, the ſeller ſhall forfeit the honey, &c. 
Stat. 23 Eliz. c.8, FEA 
HONOUR, Is, beſides the general ſignification, uſe 
eſpecially for the more noble ſort of /eigmories, on which 
r inferior lordſhips or manors depend, by perforn ance 
of ſome cuſtoms or ſervices to thoſe who are lords of 
them; (though antiently honour and baronia ſignified tte 
ſame thing.) Ut manerium plurimis gaudet (interdun 
feodis, ſed p ) tenementis, conſuetudinibus, ſervicts, 
Sc. Lia honor plurima compleclitur maneria, plurma frods 
 militaria, plurima regalia, c. diftus etiam olim «ff be- 
neficium /eu feodum regale, tentuſque ſemper 4 r1ge u 
capite. Spelm. The manner of creating theſe bonus 
by act of parliament may in part be collected out of tie 
ſtatute of 23 Hen. 8. c. 37, 38. 
An honour ought to conſiſt of lands, liberties, and fran: 
chiſes. 1 Bul. 197. 2 Roll. 72. J. 48. And it is de 
moſt noble ſeigniory. Co. L. 108. a. So one of m 
manors may be parcel of an honour. 2 Roll. 12. l 45 
So a foreſt may be appendant to it. 2 Roll. 53. J 3, 
An Honour originally ſhall be created by ihe King, 
Co. L. 108. a. ö honour maſt be holden a 
King. R. 1. Br. 195. And if it be aſſigned, or gran 
| over to another, it ſhall not be holden of a ſub) 
it may be granted by the King to a ſubject. A _ 
may claim an honour by grant, or by preſcription. 
| the King at this day cannot make an honour by 80 
— an act of parliament. R. 1 Bul. 195, 196. 
108. a. | t 
There are within the realm 80 honours, viz. the ol, 
of _— Arundel, Abergav:nny, Beloine, Bu khan 
| Beaulieu, Barnard's Caſtle, Bullingbroke, Barſiable, Pu 
| Brecknock, Brember, Bedford, Clare, Crovecure, | 
| Chriſtchurch, Cockermouth, Cormayls, Candicut, _ 
' Clifford-Caſth, Cheſter, 23 and Cardigan, Fe! 
and Dover- Caſtle, Eye, and Egremont. 
The honour of Eaſt and i, eſt Greemwich, _ 
 Grentmeſmil, Gower, Haganet, Huntindvn, — 


i 
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H O R 

awenden-Caftle, Hertford, and Halton, Lancaſter, Lincoln, 
. —.— — and King ton, and Falking- 
gr bonoity of Montgomery, Mowbray, Middleham, and 
Maidſtone, Nottingham, Newelbn, Oakhampton, and Oxford. 

The honour of Plimpton, Peverel, Pickering, Raleigh, 
Richard's Caſtle, Skipton, Stafford, Strigal, Tickbil, Tre- 
manton, Totneſs, Theony, Tamworth. AX $4 

The honour of Wigmore, Wallingford, Windſor, Norm- 
ay, hirwelton, Merk, Whitchurch, and Warwick, Web- 

Tutbury. 
2 ſtat. of 31 Hen. 8. c. 5. Hampton Court is made 
honour. | 
Wa by the Stat. 33 H. 8. 37, 38. Ampthill. and Graf- 
ton. And by the Stat. 37; H.8. 18. Weſtminſter, Kingſton 
an Hull, St. Ofyth, and Donnington Caſtle. 

The King granted to a ſubject a great manor, called 
an honour, and m— it by the name of an honour ; and 

Jenk. 277. Pl. 99. | 
a is — — 33 honour, (as a dukedom) for 
money. ern. 5. Paſch. 1681. E. of Kingſton v. Lady 
Elix. Pierepornt. 

At this day the Earl of Arundel only hath his Earldom 
by preſcription, the beginning of which is time out of 
mind, not within the memory of any one ; ſo that his 
Earldom is the moſt ancient in the realm. 1 Bulſ. 196. 

HONOUR-COURTS, Are courts held within ſuch 
honours, mentioned in the Stat. 23 Hen. 8. cap. 37. And 


H O R 

| ham, redd.” inde quolibet anno ad feſtum S. Mich. guatior 
Buſſellss hordei palmalis firme juxta melius precium per duos 
denarios in quarterio, &c. Dat. 43 Ed. 4. penes Alington 
Paynter arm. Doubtleſs this is meant of beer-barley, 
which in Norfolkis called ſprat barley, and battiedore-bar- 
ley, and in the marches of Hales cymridge, it being broad- 
er in the ear, and more like a hand than the common bar 
ley, which in old deeds is called hordeum quadrageſimaloe. 
Cowell. F 
HORNEBEAME POLLENGERS, Are trees ſo called, 
that have been uſally lopped, and are about twenty years 
growth, and therefore not tithable. Plowden, fol. 407. 
Soby's caſe; , _ | ' 

| HORNEGELD, Is a compound from the Saxon word 
born, cornu, and geld ſalutio, bgnifying a tax within a 
foreſt, to be paid for horned beaſts. Cromp. Juriſd. 197. 
And to be free thereof is a privilege granted by the King 
unto ſuch as he thinketh good. Idem ibid. & Raſtall in 
his Expoſition of Words, Quietum efſe de omni colleflion? 
in foreſta de beſtiis cornutis aſſeſſ. 4 Inſt. fol. 369. E! 
Ant quieti de omnibus geldis, & danegeldis, & valgeldis, & 
ſenegeldis, & horngeldis, Sc. Diploma H. g. canonicis & 
monialibus de Semplingbam. Cowell, edit. 5 Wo. 
HORN WITH HORN, or HORN UN HORN, 
The promiſcuous feeding of bulls and cows, or all Borred 
beaſts, that are allowed to run together upon the ſame 
common. As in the conſtitution of Robert Biſhop of Dur- 
ham, 1276. Similiter de decimis que de vaccis proxeniunt 


there is a court of honour of the Earl Marſhal of England, | fatuendum duximus, quod ubicunque Fuerit rect piaculum e . 


&c. which determines diſputes concerning precedency 
and points of honour. 2 Hawk. P. C. 11. This court of 
honour, which is alſo exerciſed to dojuſtice to heralds, is a 
court by preſcription, and has a priſon belonging to it, 
called the bite Lyon in Southwark. 2 Nell. 935. - See 
Black. Com. 3 V. 104. 
HONOURARY (or HONORARY) FEUDS, Are 
titles of nobility, deſcendible to the eldeſt fon in exclu- 
ſion of all the reſt. _ Black. Com. 2 V. 56, 215. 
HONOURARY SERVICES, Are thoſe that are inci- 
dent to the tenure of grand ſergeanty, and commonly an- 
nexed to ſome honour. Stat. 12 Car. 2. 29. 
HONTFONGENE THEF. Cum omnibus aliis liber- 
tatibus tantummodo hont fongenethef mibi retento. Charta 
Wil. Comitis Mateſialſci. In Mon. Angl. 1 par. fo. 124. 
This ſhould have been written hondfangenetbef, and ſig- 
nifies a thief, taken with hondhabend, 1. e. having the 
thing ſtolen in his hand. Cowell. 
HOPCON, Signifies a valley in Dome/day Bock ; fo 
too do hope, hawgh and howgh. Cowell, edit. 1727. 
HOPS AND HOP-BINDS, Penalty on importing or 
uling corrupt hops, 1 Fac. 1. c. 18. Hops imported, 
what duties to pay, 2 . & M. eff. 2. c. 4. ſect. 10. 
9 Ann. cap. 12. No bitter to be uſed in brewing but 
nops, 9 Ann. c. 12. ſeft. 24. Foreign hops not to be 
imported in Ireland, ꝙ Ann. c. 12. 1 Geo. 1. c. 12./ett 6. 
The drawback on hops exported to Jreland taken off, 
6 Geo. 1. c. 11. J 40. Planters to give notice of the 
time of bagging, 6 Geo. 2. c. 21. ſet. 25. No hops to 
be imported into Ireland from other parts but Great Bri- 
tain, 5 Geo. 2. c. 9. Landing foreign hops before duty 
paid, hops to be burnt, and ſhip forfeited, 7 Geo. 2. c. 
19. Penalty on ſophiſticating hops, 7 Geo. 2. c. 19. % 
2. Damages to be made good, as by 9 Geo. 1. c. 22. 
Cutting hop-binds, 10 Ged. 2, c. 32. ſeft. 4. By Stat, 
6. Geo. 2. c. 3. J. 6. Unlawfully and maliciouſly cutting 
hop-binds is made felony without benefit of clergy. 
HORA AURORE, The morning bell, or what we 
now call the four o'clock bell, was anciently called hora 
auforæ; as our eight o'clock bell, or the bell in the even- 
ing vas called ignitegium or coverfeu. Cowel. 
HORDERA, (from the Sax. Hord, Theſaurus) A trea- 
ſurer: and hence we have the word Hord or Hoard, as 
_=_ for treaſuring or laying up a thing. Leg. Adeltan. 
2. 0 
HORDERIUM, A hoard, a treaſury, or repoſitory. 
As in the laws of Kin Canute, c. 104. 2 goat — 
rium, quod dicere poſumus diſpenſem, & ciſtam fuam, & 
rage, id eft ſcrinium ſuum, debet ipſa cuſtodire. Cowel. 
HORDEUM PALMALE. Har indentura teftatur, 
ed Rob. Beaufitz, dedit—tunam vir gatam terre in Gilling- 


rum, licet in vicinis prrochits horn with horn, ſecund m 
Anglicam linguam, p1ſcua querant, illi remaneat tot 1 deci- 
ma ubi fuerit domic:lium & remanentia. Spelman. To 
which may be added, that the commoning of cattle Jorn 
with horn, was properly when the inhabitants of ſeveral 
pariſhes let their common herds run upon the ſame open 
ſpacious common, that lay within the bounds of ſeveral 
pariſhes, and therefore that there might be no diſpute up- 
on the right of tithes, the biſhop ordains, that the cows 
ſhould pay all profit to the miniſter of the pariſh where 
the owner lived, &c. C elt. 
33 Is ſuppoſed to be the ſame with Horn- 
geld. | | 
HORNERS, No ſtranget was to buy any Eng liſb horns 
gathered or growing in London, or within twenty-four 
miles thereof, by the Sat.. 4 Ed. 4. c. 8. And none 
may fell Engliſb Horns unwrought to any ſtranger, or ſend 
them beyond ſea, on pain of forfeiting double value: 
the wardens of horners in London may ſearch all wares, Fc. 
7 Jac. 1. cap. 14. | 
HORS DE SON FEE, (Fr. i. e. out of his fee) Is an 
exception to avoid an action brought for rent or ſervices, 
Sc. iſſuing out of land, by him that pretends to be the 
lord; for if the defendant can prove that the land is 
will out tle compaſs of his fee, the action falls. Broke. 
In an avow!y, a ſtranger may plead generally hors de ſon 
fee; and ſo may tenant for years: and ſuch ſtranger to 
the avcwory, being made a party, is at liberty to plead any 
matter in abatement of it. 9 Rep. 30. 2 Mod. 104. A 
tenant in fee- ſimple ought either to diſclaim, or plead 
hors de ſon fee. 1 Danv. Abr. 655. Lide g Rep. Buck- 
nal's caſe, 22 Hen. 6. 2, 3. Kelw. 73, 14. Aſſ. pl. 13. 
1 Inſt. x. b. 2 Mod. 103, 104. Trin. 28 Car. 2. C. B. 
Sherrard v. Smith. See 14 Vin. Abr. tit, Hors de ſon fee. 
HORSE BREAD: Inn-keepers ſhall not make horſe- 
bread. 13 Ric. 2. ft. I. c. 8. 4 Hen. 4. c. 25. 21 Jac. 
1. c. 21. Permitted to bake horſe bread, 32 Hen. 8. c. 


41. Be 

HORSES, were not to be conveyed out of the realm 
without the King's licence, c. on pain of forfeiture, by an 
ancient ſtatute, 11 H. 7. c. 13. Perſons having lands of 
inheritance in parks, Sc. are to keep two mares apt to 
bear foals thirteen hands high, for the increaſe of the breed 
of horſes, on pain of 4os. for every month they are want- 
ing; and not ſuffer them to be leaped by ſtoned horſes un- 
der fourteen hands, on a certain penalty. 27 Hen. 8. c. 6. 
And for the preſervation of a ſtrong breed of hor/es, ſtone- 
horſes above two years old are to be fifteen hands high, or 
they ſhallnot be pur into foreſts or commons, where mares 
are kept, upon pain of forfeiture ; and ſcabbed or infected 
L6rſes ſhall not be put into common fields, under the pe- 

6 A | nalty 
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nalty of 105. leviable by the Lord of the leet. 32 H. 8. 
c. 12. Stealing of any horſe, gelding or mare, is felony 
without benefit of clergy : but acceſlaries to this offence 
are not excluded clergy. 1 Ed. 6. c. 12. 2 & 3 EA. 6. 
c. 2 5. And if any Borſe that is ſtolen be not ſold according 

the ſtatute 2 £& 2 P M. c. 7. the owner may take 
the horſe again where ever he finds him, or have action 
of detinue, Sc. To prevent horſes being ſtolen and ſold 
in private places, the 2 & 3P. & M. provides, that own- 
ers of fairs and markets ſhall appoint toll-takers or book- 
keepers, who are to enter the names of buyersand ſellers 
of Bor ſes, Sc. And to alter the property, the bor/@ muſt 
be rid or ſtand in the open fair one hour; and all the phe 
ties to the contract muſt be N with the bor/e: And 
by 3x Eliz. cap. 12 ſellers of borſes are to procure vouch-- 
ers of the-ſale to them; and the names of the buyers, ſell- 
er and voucher, and price of the hor/s are to be entered 
in the toll-taker's-book, and a note thereof delivered to 
the buyer: and if any perſon ſhall ſell a B/ without be- 
ing known to the book-keeper, or bringing a voucher; 
or if any one ſhall vouch without knowing the eller : or 
the book-keeper ſhall make an entry without knowing 
either, in either of theſe caſes the ſale is void, and a for- 
feiture is incurred of 57. A horſe ſtolen, tho? ſold ac- 
cording to the direction of the act, may be redeemed 
and taken by the owner within ſkxx months, repaying 
= buyer what he ſhall ſwear he gave for the ſame. &at. 

Horſes in hackney coaches to be 14 hands, 9 Anm. c. 

HORSES HIRED, Action of treſpaſs on the caſe lies 
for abufing a horſe hired, by immoderate riding, Cc. 
And a difference has been made in our law betwixt hir- 
ing a horſe, and borrowing one to go a Journey ; for in 
the firſt caſe the party may ſet his ſervant, &c. upon the 
horſe, but not in the ſecond; 1 Mod. 210. 

HORSES FOR THE KING'S SER VICE. None ſhall 
take the hor/e of any perſon to ſerve the King without 
the owner's conſent, or ſufficient warrant, on pain, of 
impriſonment, Sc. Stat. 20 R. 2. c. 5. 

HORSE-RACES, For ſmall ſums having enco 
idleneſs, and impoveriſhed the meaner ſort of people; 
it is ordained, that no perſon ſhall run any horſe at a race, 
unleſs it be his own, nor enter more than one horſe for 
the ſame plate, upon pain of forfeiting the horſes; and 
no plate is to be run for under gol. on the penalty of 500]. 
Alſo every horſe-race muſt be begun and ended in the 
ſame day, Sc. Stat. 13 Geb. 2. cap. 19. Stat. 18 Geo. 
2. c. 34. 68 Ce Lak | 

Horſes at races to be entered by the owners 13 Geo. 2. 
c. 19. Horſe-racing with horſes carrying ſmall weights, 
prohibited. 1b. Horſes may run for the value of 500. 
with any weight and at any place, 18 Geo. 2. c. 34. 


11. ä WO. 
HORSTELERS, (Fr. Hyſteliers) Is uſed for inn- keep · 


ers: and in ſome old books the word hoftlers is taken in 

the ſame ſenſe. 31 Ed. 3. c. 2. The executors of horſte- 
lers are not chargeable, * their faults. 1 Keb. 682. 

HOSPES GENERALIS, a great chamberlain.— Vo- 
lumus, quantum ad hoſpitia pertinet, omnes indifferenter no/- 
tro hoſpiti generali obediant, Sc. Du Cange. 

HOSPITALITY. The reader will not be diſpleaſed 
with the following extract from the learned Dr. Robert- 
ns on wh ae | 

Speaking of the middle ages, he ſays, Amon | 
” fle whoſe manners are ſimple, oy who are idom 
* viſited oy ſtrangers, hoſpitality is a virtue of the firſt 
* rank. This duty of hoſpitality was ſo neceſſary in that 
* ſtate of ſociety, which took place during the middle 
ages, that it was not conſidered as one of thoſe virtues 
; © which men may practiſe or not, according to the tem- 
per of their minds, and the generoſity of their hearts. 
„ Hoſpitality was enforced by ſtatutes, and thoſe who 
** neglected the duty were liable to puniſhment. The 
lav of the $/2v; ordained that the moveables of an in- 
«© hoſpitable perſon ſhould be confiſcated and his houſe 
* burnt. They were even ſo ſolicitous for the entertain- 
: _ - 4 ” that * 13 the landlord 

to ſteal for the ſupport of his H. Emp. 
CWC 
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| HOSPITALLERS, ( Hoſpitalarii,) Were the knie 
of a religious order, ſo called, becauſe they built an by 
pita! at Feruſalem, wherein pilgrims were received 75 
theſe Pope Clement the Fifth transferred the temp] . 
which order, by a council held at Yiewne in Frag f. 
ſuppreſſed, for their many and great offences. The; 
ſtitution of their order was firſt allowed by Pope Cagi. 
the Second, anno. 1119 and confirmed here by rig 
ment, and had many privileges granted them, as immu- 
nities from payment of tithes, 2 You ſhall find the; 
privileges reſerved to them by Magne Charta, coy, 
and you ſhall ſee the right of the King's ſubjects find. 
cated from the uſurpation of their juriſdiction, by th. 
ſtatute of Weſim. 2. cap. 43. Their chief abode is now 
in Malta, an iſland given by the Emperor Charles 
the fifth, after they were driven from Rhodes by Sihnan 
the Magnificent, Emperor of the Turks; and for tha 
they are now called Knights of Malta. They are men. 
tioned 13 Ed. r. cap. 43. and 9 Hen. 3. c. 35. T Val 
ſingham in Hiſt. Ed 2. and Stow's Annals, ibid. All the 
lands. and: goods of theſe knights here in England were 
given to the King, by 32 Hen. 8. c. 24. See Mon. Aigle 
2 par. fol. 489. | : 
HOSPITALS are aggregate, in which the maſter, or 
warden and his brethren have the eſtate of inheritance. 
ox ſole, in which the maſter, &c. only has the eſtate in 
him, and the. brethren, or ſiſters, having college, and 
common ſeal in them, muſt conſent, or the maſter alone 
has the eſtate not having college, or common ſeal. C. 
L. 242. a: 
9 1 hoſpitals are eligible, donative, or preſentative. 
ibid. 
The maſter of the hoſpital, who has college, and com- 
mon-ſeal, may have a writ of right ; for the right, and 
inheritance is in him. If he has no college, or com- 
mon ſeal, he may have a juris utrum. Co. L. 341. J. 
342. 4. 
Any perſon ſeiſed of an eſtate in fee- ſimple may by 
deed inrolled in Chancery erect and found an hoſpital for 
the ſuſtenance and relief of the poor, to continue for 
ever; and place ſuch heads, Ec. therein as he ſhall 
think fit: and ſuch pita! ſhall be incorporated, and 
ſubje& to ſuch viſitors, c. as the founder ſhall nomi- 
nate; alſo ſuch corporations have power to take and 
| purchaſe lands not exceeding 200 J. per Annum, ſo as the 
ſame be not holden of the King, Sc. and to make leaſes 
for twenty-one years, reſerving the accuſtomed yearly 
rent: but no ho/p1tal is to be erected, unleſs upon the 
foundation it be endowed with lands or hereditaments of 
the clear yearly value of 109. per Annum. Stat. 39 En. 
cap. 5: Ws 
It has been adjudged upon this ſtatute, that if lands 
given to an hy/p1tat be at the time of the foundation or 
endowment of the yearly value of 200]. or under,andat- 
terwards they become of greater value by good huſband- 
ry, accidents, c. they ſhall continue good to be ef- 
joyed by the hoſpital, although. they be above the yearly 
value of 200l. And s and chattels, (real or per- 
ſonal) may be taken of what value ſoever. 2 ft. 122: 
And if one give his land then worth 100. a year to mall” 
tain poor, &c. and the land after comes to be wo 
100). a year, it muſt all of it be employed to increaſe 
their maintainance, and-none of it may be converted to 
private uſe. 8 Rep. 130. | 
Alſo if one derem this rent of his land for ſuch uſes 
it ſhall be taken largely for a deviſe of the rent then re: 
ſerved, or afterwards to be reſerved upon an impro 
value. 9 Fac. Such only are to be founders of bypital 
within the act 29 Eliz. c. 5: as are ſeiſed of any eee 
fee, and who give the ſame at the firſt foundation orf 
hoſpital to the incorporation of the hoſpital, Sr. But! 
a man as a citizen of London, by will deviſes that his 
ecutors ſhall lay out 1000 in the purchaſe of lands, St 
and that an ho/pital ſhall thereupon be built and incorpo” 
rated for the ſuſtentation and relief of poor impotent Po. 
ple, and dieth, whereupon the executors 10 
of ſuch a value, and cauſe the eſtate to be conte) in 
certain perſons and their heirs, and build an 5 5 
this and the like caſes, the perſons that have the elt 


the lands are bythe purviewof this ſtatute to be found 


do all things that the founder is ap 
2 724. If — fo much a year for the poor, &c. 


ted to do. 


ing aſſets in goods, this is and the executors 
il be forced to buy as much wp and toaſſure it to that 
uſe. . Trin. 15 Car. And if a deviſe be to the Poor 
people maintained in the h pital of St. Laurence in Reading, 
Sc. (where the mayor and burgeſſes, capable to take in 
in, do govern the ho/pital) albeit the poor, not be+- 
ing a on, are not capable hy that name to take , 
yet the deviſe is good, and commiſſioners appointed to 
enquire into lands given to hoſpitals, &c. may order him 
that hath the land to aſſure it to the mayor and bur- 
geſſes for the maintenance of the H pital. 43 Eli. 
A deed of gift to a pariſh generally, to maintain Pot 
or other chatitable uſe, is not good: but a deviſe by will 
is good, and the church-wardens and overſeers ſhall take 
it in ſucceſſion ; and in London the mayor and commonal- 
ty. 40 Af. 26. A gift muſt be to the poor, and not tothe 
aged or impotentof ſucha pariſh, Without expreſſingrheir 
poverty; for poverty is the principle eireumſtance to bring 
the gift within the ſtatue 43 Elia. J's =p at Com- 
mon law a corporation may be of an ho/prtal, that is in 
poteftate of certain perſons to be governors of the b9/Pital, 
and not of the perſons placed therein: the ſafeſt way upon 
the act 29 Eliz. c. 5. is firſt to prepare the ho/p1tal, and 
to place the poor therein, and to incorporate the perſons 
therein placed; and after the incorporation to convey the 
lands, tenements, Cc. tothe ſaid corporation, by bargain 
and ſale, or otherwiſe, between the founder of the one 
part, and the maſter and brethren, 6c. of the other part, 
in conſideration of 5s. in hand paid by the maſter of the 
ſaid hoſpital, &c. 2 Inſt. 124, 725. And the founder 
cannot erect an hoſpital for years, lives, or any other 
limited time, but it muſt be for ever, according to the 
fat. 39 Eliz. c. 5. which ſtatute for erecting of ho/prtals 
is made perpetual by 21 Jac. 1. c. 1. See 10 Rep. 1), 
5 | 3 
By 29 Eliz. c. 6: and 43 Eliz. c. 4. Commiſſions may 
be awarded to certain perſons to enquire of lands or goods 
given to hſpitals; and the Lord Chancellor is empowered 
to iſſue commiſſions to commiſſioners for enquiring by a 
jury, of all grants, abuſes, breaches of truſt, c. of lands 
given to charitable uſes, who make orders and decrees 
concerning the ſame, and thedue application thereof; and 
the commiſſioners are to decree, that recompence be 
made for fraud and breaches of truſt, c. ſo as their 
orders and decrees be certified into the Chancery; and the 
Lord Chancellor ſhall take order for the execution of the 
ſaid judgments and decrees, and after certificate may ex- 
amine into, annul, or alter them agreeable to equity, on 
Jult complaint : but this does not extend to lands given to 
any college or hall in the univerſities, -&c. nor to any 
by/pital over which ſpecial governors are appointed by the 
founders; and it ſhall not be prejudicial to the juriſdiction 
of the biſhop or ordinary, as to his power of inquiry into 
and reforming abuſes of ho/prtals, by virtue of the fat. 
2. Hen. 5. Se. | ; 
Theſe commiſſioners may order houſes to be repaired, 
by thoſe who receive the rents; ſee that the lands be let 
at the utmoſt rent; and on any tenant's committing 
waſte, by cutting down and ſale of timber, they may de- 
cree ſatisfaQtion, and that the leaſe ſhall be void. Hill. 
11 Car. Where money is kept back, and nor paid, or 
paid where it ſhould not, they have power to order the 
payment of it to the right uſe : and if money is de- 
tained in the hands of executors, &c. any great length 
of time, they may decree the money to be paid with da- 
—_— for detaining it. Duke Read. 123. See 4 Rep. 


The hoſpital of St. Croſs near Wincbeſter, and ſeveral 
fa boſpitals, were anciently founded by particular 
i — or acts of parliament. And King Charles the 
— granted to the mayor and commonalty of London the 
bat ns of Betblem Hoſpital, and the manors and lands 
. . to it. Cart. K. Cha. 1. Alſo there is now 
4 boſpital in London for foundting children, under the care 
9 — and guardians, who may purchaſe lands or 
5 Wents to the value of 30000. a year: and they are 
e as many ſuch chilaren, as they think fit, which 

de brought to the pita, and ſhall there be bred 


4 , 
poor | Neubrigenſis, lib. 4. c. 14. Brompton, fol. 1193. 3 


H 6 


up and employed, or placed ee to any trade, or 
the ſea ſervice, the males till the age of 24, and the fe- 
| males till 27. They may likewiſe be let out or hired, Ee. 
13 Geo. cap. 29. and ſeveral other bo/pitals. See 29 Geo. 
2. c. 29. J 13. 30 Geo. 2. r. 26. J. 14. as to the Foundling 
Hoſpital and 30. Geo. 2. c. 3. . 22. 10 27. how far hoſpi- 
tals are ſubject to the land- tax. See farther Black. Com. 

811105 | ** BY _ 
 HOSPITIUM, Is the ſame with procuration, or viſita- 
tion- money. Et nine ſuc legationis cuin exceſſfoo numero 
hoſpitia a cunctis per Angliam exgit monaſteriis; minores ve- 
ro — $9 pondus hoſpitii ferre non poterint, certa ſumma. 
0 vel quinque mercarum, hoſpitia redemerunt. 


* 


HOSTAGIUM, Is the ſame with Zo/pitium.” _ 
HOST EIAOIUM, A right to have lodging and en- 
tertainment ; reſerved by Fords in the houſes of their 
tenants:  Cartuldy. Radinges, MS. 187. ore” 
_ HOSTELER, (Hofeellarius, from the French hofeler, 
i. e. hoſpes,) Signifieth with us thoſe that otherwiſe are 
called inn-keepers. Stat. 31 Ed. 3. ff. 2. c. 2. See 
Horftelers. © Ab e $7 84 
HOS TLERS, Inn-keepers: 9 Ed. 3. f. 2. c. 2. 
HOS TERIUM, a hoe, being an inſtrument well 
known : Et quieti de aratro & hoſterio, & ſegibus ſecandis, 
& bomag io faciendo, de averits & de panagio, & omnibus a- 
luis conſuttudinibus, Sc. Chart. Hamon. Maſly. 8 

HOSTLE, Hoaſt bread, or conſecrated wafers in the 
Holy Eucbarjſt and from this word Hi Mr. Samner de- 
rives the Sax. buſt], uſed for the Lord's Supper, and 
buſtizn to adminiſter the Sacrament ; which were kept 
long in our old En liſb, under Bouſel, and to bhor;ſal.” 
Paroch. Antiq. 270. pw oP. 

HOSTILARIUS, An Hofpitalkr. 4 

HOSTIL.LARIA, HOSPITULARIA, A place or 

room in religious houſes, allotted to the uſe of receiving 
gueſts a Ringers for the care of which there was a 
peculiar officer appointed, called Hof illarius and Hoſpi- 
taluius.— Mes Millielmus Prior Ehen & cjuſd ci. conven- 
tus ad rogtaum— Henrici Sexti Regis conceſſimus Jobanni 
Norys armigero officium botilluii in hoſtillaria nora ElLenfi 
Ex Cartular. Eccl. Elyen. MS. fol. 34. 
HOST RICUS, (Auftercus, from the Lat. 4fur, a goſ- 
hawk :) The manor of Broughton com. Oxcn· in the reign of 
Edw. 2. was held by Jobn Mauduit—in capite per ſerjean- 
tiam mutandi unum hoſtricum Domini Regis, vel illum hoſ- 
tricum portandi ad curiam Dommi Regis. Paroch. Anti- 
quities, pag. 569. | 

HOTCHPOT, (In partem þ2/itio) Is a word brought 
from the Fr. h:tctepor, uſed for a confuſed mingling of 
divers things together, and among the Dutch it ſignifies 
fleſh cut into pieces, and ſodden with herbs or roots ; but 
by a metaphor it is a blending or mixing of lands given 
in marriage, with other lands in fee falling by deſcent : 
as if a man ſeiſed of thirty acres of land in fee, hath iſſue 
only two daughters, and he gives with one of them ten 
acres in marriage to the man that marries her; and dies 
ſeized of the other twenty acres : now ſhe that is thus 
married, to gain her ſhare of the reſt of the land, muſt 
put her part given in marriage in hctc}-p2t, i. e. ſhe muſt 
refufe to take the ſole profit thereof, and cauſe her land 
to be mingled with the other; ſo that an equal diviſion 
may be made of the whole between her and her ſiſter, as if 
none had been given to her; and thus for her ten acres ſhe 
ſhall have fifteen, otherwiſe her ſiſter will have the twen- 
ty acres of which her father died ſeiſed. Litt. 55. Co. Lit. 
lib. 3. cap. 12. This ſeems to be a right of waiving a pro- 
viſion, made for a child in a man's life-time, at his death, 
though as it depends upon frank marriage, and gifts of 
lands therein, it now ſeldom happens. But there is a 
bringing of money into hotcEpot, upon the clauſes and 
intent of the act of parliament for diſtribution of inteſ- 
tates eſtates, 22 C 24 Car. 2 c. 10. fl. 2. Where a 
certain ſum is to be raiſed, and paid to a daughter for 
her portion, by a marriage ſettlement; this has been de- 
creed to be an advancement by the father in his life-time, 
within the meaning of the fatute, though future and con- 
tingent; and if the daughter would have any further 
ſhare of her father's perſonal eſtate, ſhe muſt king this 
money into hotctp9r; and ſhall not have both the one and 
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the other Ar. Ca. 2 See 2 Vern. 638. By the 


cuſtom of London, e re a term of hotchpor, 


where the children of a freemas are to have an equal 


ſhare of one third part of his perſonal eſtate, after his 
death.  Preced. Canc. 3. 1 
There is alſo in the Civil law collatio bonorum anſwer- 


able to this, whereby if a child, advanced by. the father, | 


do after his father's deceaſe challenge a child's part with 


the reſt he muſt caſt in all that he had former regeived 
and then take out an equal ſhare with 96 a nell. 
See farther Briizon, c. 72. Litt. /. 267, 268. Black. Com. 
2 V. 190, 517. | | 


" HOVEL, (Mandra) Is a place wherein huſbandmen 
ſet their ploughs and carts out of the rain or ſun. £4 
Lat. Dif... Ao bt Wi 

HOUNSLOW-HEATH, a large heath containing 
4293 acres of ground, and extending into ſeveral pariſh- 
es; ſo much thereof as is the King's inheritance, and fit 

for paſture, meadow, or other ſeveral grounds, ſhall be 

of the nature of copybold lands ; or the ſteward of the ma- 
nor may let it for twenty one years, &c. and the leſſees 
may improve the ſame. Stat. 37 H. 8. c. 2. 

HOUR, (Hora) Is a certain ſpace of time of ſixty 
minutes, twenty four of which make the natural day. 
It is not material at what hour of the day one is born 
1 Infl, 135. Vide Fraftion. __ | 

HOUSAGE, Is a kind of fee paid for how/ing goods 
by a carrier, or at a wharf or key, c. Sbep. Epit. 


1725. | | 1 

Hobsk, (Domus) A place of dwelling or habitation; 
alſo a family or houſhold. Every man has a right to air 
and light, in his own Bonſe; and therefore if any thing, 
of infectious ſmell, be laid near the houſe of another, 
or his lights be ſtopped up and darkened, by buildings, 
Sc. they are nuiſances puniſhable by our laws. 3 Inf. 
231. 1 Daxv. Abr. 113. But for a proſpect, which is 
only matter of delight, no action will lie for this being 
ſtopped. ph Py 58. See Black. Com. 2 V. 402, 3. 3 

- 210, 217. | 

The dwelling houſe of every man, is as his caſtle; 
therefore if thieves come to a man's hoy/e to rob or kill 
him, and the owner or his ſervants kill the thieves in de- 
aging him and his hoy/e, that is not felony nor ſhall 


he forfeit any thing. 2 nt. 316. A man ought to uſe | 


his own hoyſe, ſo as not to damnify his neighbour : and 
one may compel another to repair his hoyſe, in ſeveral 
caſes by the writ de demo reparanda. 1 Salk. Rep. 360. 
Doors of a houſe may ut be broke open on arreſts, un- 
leſs it be for treaſon, or felony, Sc. H. P. C. 137. Plewd. 
5. 5 Rep. 91. Riotouſly pulling down a hou/e is felony 
excluded clergy. - Stat. 1 Gez. 1. c. 6. Stealing lead, or 
iron bars, or rails fixed to hoy/es, &c. is felony puniſh- 
able by tranſportation, by 4 Geo. cap. 32. Houſe burning 
ſee Ar/on. 

Several things have been reſolved on the ſubject, as to 
the protection a man's houſe affords him, as, 1. That 
every man's houſe is as his caſtle, as well to defend him 
againſt injuries as for his repoſe. 2. Upon recovery in 
any real action or ejectment, the ſheriff may break the 
houſe and deliver ſeiſin, &c. to the plantiff, the writ be- 
ing habere facias ſeiſinam or poſſeſſionem ; and after judg- 
ment it is not the houſe of the defendant in right and 
Judgment of the law. 2. In all caſes, where the King 
1s party, the ſheriff (if no door be open) may break the 
party's houſe to take him, or to execute other proceſs 
of the King, if he cannot otherwiſe. enter; but he 
ought firſt to ſignify the cauſe of his coming, and re- 
queſt the door to be opened ; and this appears by the ſta- 
tute Feftm. 1. 17. which is only in affirmance of the 
Common law,; and without default in the owner, the 
law will not ſuffer a houſe to be broken. 4. In all caſes, 
when the door is open, the ſheriff may enter and make 
execution at the ſuit of any ſubject, either of body or 
goods, but otherwiſe where the door is ſhut, there he 
cannot break it to execute proceſs at the ſuit of a ſubject. 
5. Tho' a houſe is a caſtle for the owner himſelf and his 
family and his own goods, Cc. yet tis no protection for 
a ſtranger flying thither, or the goods of ſuch an one, to 
prevent lawful execution, and therefore in ſuch caſe, 


after requeſt to enter, and denial, the ſheriff may break 


Law. |Gowell, edit. 1727. 


3 | 
the houſe... 5 Rep. 91. 4. 10 9. a. Mich. 2 Jac. B. 
ee EE ones. Gahan... 


_ Commiſſioners. of bankruptey cannot break open , 
houſe to ſearch for the bankrupt's goods, unleſs it be the 
bankrupt's goods in the houſe of the bankrupt, , 
Show: 247: Mich. 34 Car. 2. B. R. Anon. 
Hundred liable to damages by the burning of ho 
9 G. 1. co-24fett; j. A new duty on houſes and win. 
dows granted, 20 Geb. 2. c. g. & 42. Additional duty 
on houſes, Sc. 31 Geo. 2. c. 22. ſeft. 31. 2 Ch 
Co 8. 17 Grant \ $3 119\ Rn, 
HOUSEHOLD and HAYHOLD, Seem to ſignify 
houſebote and hedgebote, in Mon. Ang. 2. par. fil. 64, 
HOUSEBOTE,. a compound of | houſe and bote, i. 
compenſatio, ſignifies ther, or an allowance of neceſſi- 
ry timber out of the Lord's wood, for the repairing and 
ſupport of a houſe or tenement. And this belongs of com- 
mon right to any leſſee for years or for life: but if he 
take more than is needful, he may be puniſhed by an 
action of waſte: Houſebote, ſays Co. on Lit. fol. 41. is 
twofold, viz. Eftoverium ædiſicandi & ardendi. Cowell. 
HOUSE-BREAKING, or HOUSE-ROBBING, 1s 
the robbing of a man in ſome part of his.boy/e, or his booth 
or tent, in any fair or market, and the owner or his wife, 
children or ſervants being within the ſame; for this is ſe- 
lony by 23 Hen. 8. cap. 1. and 3 Ed. 6. cap. 9. And ſince 
it is made felony, though none be within the houſe, booth 
or ſtall, by 39 El. 18. See Burglary, Robbery. 
HOUSE-BURNING, See Arſon, Burning. 
HOUSE OF CORRECTION, Juſtices of peace in 
their quarter ſeſſions, are to make orders for erecting hoy/- 
es of correction, and the maintenance and government of 
the ſame; and for the puniſhment of offenders commit- 
ted thither. 39 Eliz. cap 4. In every county of England 
there ſhall be a houſe of correction built at the charge of the 
county, with conveniences for the ſetting of people to 
work, or every juſtice of peace ſhall forfeit 5. and the 
Juſtices in ſeiſions are to appoint governors or maſters of 
ſuch houſes of correction, and their ſalaries. &c. which are 
to be paid quarterly by. the treaſurer out of the county 
ſtock : Theſe governors are to ſet the perſons ſent on 
work, and moderately correct them, by whipping, &. 
and to yield a true account every'quarter-ſeſſions of per- 
ſons committed to their cuſtodies; and if they ſuffer any 
to eſcape, or neglect their duty, the juſtices may fine 
them. 4 Jac. 1. c. 4. and 14 Geo. 2. c. 33 
The houſe of correction is chiefly for the puniſhing of 
idle and diſorderly perſons; parents of baſtard children, 
beggars, ſervants running away ; treſpaſſers, rogues, 
vagabonds. Sc. Poor perſons refuſing to work are to 
be there whipped, and ſet to work and labour: and any 
perſon who lives extravagantly, having no viſible eſtate 
to ſupport himſelf, may be ſent to the houſe of correclun, 
and ſet at work there, and may be continued there unti 
he gives the juſtices ſatisfaction in reſpect to his living; 
but not be whipped. 2 Bulf. 351. Sid. 281. A perſon 
ought to be convicted of vagrancy, Ec. before he is order- 
ed to be whipped. Ibid. Bridewell is a priſon for correc: 
tion in London, and one may be ſent thither. Style 27. 
By the 14 Geo. 2. c. 33. And 17 Geo. 2. c. 5. upon pre- 
ſentment of the grand jury, the juſtices at ſeſſions ma) 
build, or purchaſe land for building, or enlarge, buy t 
hire fit houſes of correclion. And the juſtices are to take 
care that the hoy/es of correftion be provided with proper 
materials for relieving, employing and correcting pet ſons 
ſent to the ſame : And two juſtices ſhall viſit the — 
twice or oftner in a year, and examine into the eſtate 
management thereof, and report the ſame at the ſeſſions 
The governor or maſterof a houſe correction miſbehaving 
himſelf, may be fined or turned out, at the diſcretion 
the juſtices. Offenders liable to be ſent to the be 9 
correction, where the time and manner of their puniſhment 
is not expreſsly limited by law, may be committed = 
til the next ſeſſions, or. until diſcharged by due co 
of law. See County Rates. 3 
HOUSHOLDER, (Pater-Familias) Is the occupier o 
a houſe, a houſe-keeper or maſter of a family. 4 ils 
HREDIGE, Readily or quickly. Item diximus d 
latrombus, qui in hredige nequeuns 
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Culd not readily be convicted. Leg. Adelſtan. g 16. 


From the Sax. Verdinge, i. ei Breui, in a ſhort time. 
x — 90 | "Bet 
9 DEGEL.D, Significat quietantiam tranſgreffionis il- 
late in ſervum tranſgredientem. Fleta, lib. 1. c. 47. ſect. 
20. It may be thought in that place of Fleta to be miſ- 
13 hineseld, which ſee, & quere. When a vil⸗ 

printed for geld, a | - he 
uin or ſervant had committed any treſpaſs, for hic 
deſerved whipping or corporal puniſhment, when he 
bought off his penalty ith money, the price of exemp- 
tion from ſuch chaſtifement was called hudegeld, or hide 
geld; ſome fancy money given to fave his hide. Cowell. 

ta, ubi ſupra. . 
1105 Ad Rr, Huteſium & clamor, Is derived from 
two French words huer and crier, both ſignifying to 
ſhout or cry aloud. Manwocd in his Foreſt Law, cap. 
19. num. 11. faith, that Hue in Latin, eff vox dolentis, 
as ſignifying the complaint of the party, and cry is the 
purſuit of the felon upon the high way upon that com- 
plaint ; for if the party robbed, or any in the company 
of one robbed or murdered, come to the conſtable of the 
next town, and will him to raiſe the I ue and cry, that is, 
make the complaint known, and follow the purſuit af- 
ter the offender, deſcribing the party, and ſhewing as 
near as he can which way he went; the conſtable 
ought forthwith to call upon the pariſh for aid in ſeek- 
ing the felon, and if he be not found there, then to 
give the next conſtable notice, and the next, until the 
| offender be apprehended, or at leaſt until he be thus 
purſued unto the ſea fide. Of this Braon, Iib. 3. tratt. 
2. cap. 5. Smith de Rep. Ang lor. lib. 2. cap. 20. and 
the ſtat. 13 Edw. 1. of Wincheſter, cap. 3. & 28 Ed. g. 
11. & 27 Eliz. 13. The Normans had ſuch purſuit with 
a cry after offenders, which they called Clamour de haro, 
whereof you may read the Grand Cuſtumary, cap. 54. 
And it may probably be derived from harrier, flagitare. 
Hue is uſed alone in ſtat. 4 Ed. 1. ff. 2. In the ancient 
records this is called Huteſium & clamor. See Coke's 2 
Inſt. fol. 172. 4 

= the clamor de haro was not a purſuit after offen- 
ders, but a challenge of any thing to be his own after 
this manner, viz. He who demanded the thing did with 
a loud voice, before many witneſſes, affirm it to be his 
proper goods, and demanded reſtitution. This the Scors 
call butefium ; and Skene de verb. fignif. verb. Huteſium, 
faith, it is reduced from the French oyer, i. e. audire, (or 
rather ez, ) being a cry uſed before a proclamation; the 
manner of their — and cry he thus deſcribeth; If a rob- 
bery be done, a horn is blown, and an out-cry made, after 
which, if the party fly away, and doth not yield himſelf 
to the King's bailiff, he may lawfully be ſlain, and hang- 
ed upon the next gallows. 

Of this bue and cry, ſee Cremp. Juft. of Peace, fol. 160. 
and in Rot. Clauſ. 30. H. 3. m. 5. we find a command to 
the King's treaſurer, to take the city of London into the 
King's hands, becauſe the citizens did not, ſecundum legem 
& conſuetudinem Regni, raiſe the hue and cry for the death 
= To de Aretto and others who were ſlain. Czavell. 

ociferatio. - 

Hue and cry, is alſo defined the purſuit of an offender 
from town to town till he be taken, which all that are 
preſent when a felony is committed, or a dangerous 
wound given, are by the Common law, as well as by the 
ſtatute, bound to raiſe againſt the offenders who eſcape, 
on pain of fine and impriſonment. 3 Inſt. 116, 117. 2 
2 2. Ng Tuftice, cap. 28, 109. Fitz. Coron. 295. 

0. LUIZ. 

The raiſing of hue and cry is enjoined by the Common 
law, which a 

„ich may be called a raiſing of it at the ſuit of 
the King, as well as by ſeveral acts of parliament, which 
may be called a raiſing of it at the ſuit of a private 
r inaſmuch as thoſe ſtatutes make the hundred an- 
8 to the party robbed, if they neglect to purſue 
61 ue ard cry, and apprehend the robbers. 3 New Abr. 


Ver to bue and cry at Common law, it ſeems to be 
clearly agreed, that a private perſon who hath been rob- 
d, or who knows that a felony hath been committed, is 
not only authorized to levy bue and cry, but is alſo bound 
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to do it under pain of fine and impriſonment. 2 Inſt. 
172. 3 Ii. 116. 1 Hal. Hi. P. C. 464. * 

From hence it follows, that although it is a good 
courſe, as Lord Hale ſays, to have a precept or war- 
rant from a juſtice of peace for raiſing hue and cry, yet it 
is neither of abſolute neceſſity, nor ſometimes convenient, 
for the felons may eſcape before the juſtice can be found; 
alſo hue and cry was part of the law before the ſtatute of 1 
Ed. g. cap. 16. which firſt inſtituted juſtices of the peace. 
2. Hal. H. N C. 99. ) | 

It is incumbent upon conſtables to purſue hue and cry 
when called upon, and they are ſeverely puniſhable if they 
neglect it; and it prevents many inconveniences if they 
be there; for it gives a greater authority to their purſuit, 
and enables the purſuants, in his aſſiſtance, to plead the 
general iſſue upon the ſtatutes 7 Jac. I. cap. 5. 21 Fac. 
1. cap. 12. without being driven to ſpecial pleading ; 
therefore, to prevent inconveniences which may happen 
by unrulineſs, it is moſt adviſable that the conſtable be 
called : yet upon a robbery, or other felony committed 
bue and cry may be raiſed by the country in the abſence of 
the conſtable; and in this there is no inconvenience, for 
if bue and cry be raiſed without cauſe, they that raiſe it are 
puniſhable by fine and impriſonment. 2 Hal. Hift. P. C. 
99, 100. 

The regular method of levying hue and cry, is for the 
party to go to the conſtable of the next town, and 
declare the fact, and deſcribe the offender, and the way 
he is gone; whereupon the conſtable ought immediately, 
whether it be night or day, to raiſe his own town, and 
make ſearch for the offender ; and upon the not finding 
him, to ſend the like notice, with the utmoſt ex- 
pedition to the conſtables of all the neighbouring towns, 
who ought in like manner to ſearch for the offender, and 
alſo to give notice to their neighbouring conſtables, and 
they to the next, till the offender be found. 3 Jp. 


* S 


116. Dalt. Juſtice, cap. 28. Cromp. 178. 2 Hawk, 
Nes. 4 _ : "Wie 
The conſtable is not only to make ſearch in his on 


vill, bat is alſo to raiſe all the neighbouring vills, who 
are all to purſue the hue and cry with horſemen as well as 
footmen until the offender be taken. 2 Hal. Hift. P. C. 
101. In caſe of hue and cry ones raiſed and levied upon 
ſuppoſal of a felony committed, tho? in truth there was no 
felony committed; yet thoſe who purſue hue and cry may 
arreſt, and proceed as if a felony had been really commit- 
ed. 2 Hal. Hit. P. C. 101. 5 H.5.a.' 21 H. 28. 4 
per Rede. 2 Ed. 4. 8 & 9. 29 Ed. 3. 39. 2Inft173. 
2 Hal. Hifi. P. C. 102. ö 
If Hue and cry be raiſed againſt a perſon certain for felo- 
ny, tho' poſſibly he is innocent, yet the conſtables, and 
thoſe that follow the hue and cry, may arreſt and impriſon 
him in the common gaol, or carry him to a juſtice of the 
peace. 2 Hal. Hift. P. C. 102. | 
If the perſon purſued by hue and cry be in a houſe, and 
the doors are ſhut, and refuſed to bz cpzned upon demand 
of the couſtable, and notice given of his buſineſs, he may 
break open the doors; and this he may do in any caſe 
where he may arreſt, tho? it be only a ſutpicion of felony, 
for it is for the King and Commonwealth, and therefore a 
virtual nn omittas is in the caſe; and the ſame law is 
upon a dangerous wound given, and a hue and cry levied 
upon the offender. 7 Ed. 3. 16. b. 2 Hal. Hit. P. C. 
102. | 
It ſeems in this caſe, that if he cannot be otherwiſe 
taken, he may be killed and the neceſiity excuſeth the 
conſtable. 1 Hal. Hift. P. C. 102. ; 
Upon hue and cry levied againſt any perſon, or where 
any hue and cry comes to a conſtable, whether the perſon 
be certain or uncertain, the conſtable may ſearch in ſuſ- 
p=Cted places within his vill, for the apprehending of the 
felons. Dali. cap. 28. 2 Ed. 4. 8. b. Cromp. de Pace 
178. 2 Hal. Ht. P C103. | 
But though he may ſearch ſuſpected places or houſes, 
yet his entry muſt be per gſtid apert', for he cannot 
breakopen doorsbarely to ſearch, unleſs the perſon againſt 
whom the hue and cry is levied be there, and then it is 
true he may; therefore in cafe of ſuch a ſearch, the 
OY open the door is at his peril, viz. juſtifiable if 
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H U E 
he be there; but it muſt be always remembered, that in 
caſe of breaking open a door, there muſt be firſt a notice 
given to them i of his buſineſs, and a demand of 
entrance, and a refuſal, before doors can be broken. 2 
Hil. Hiſt. P. C. 103. | 

If the hue and cry be not againſt a perſon certain, but 
by deſcription of his ſtature, perſon, clothes, horſe, &c. 
the bue and cry doth juſtify the conſtable, or other perſon, 
following it, in W the perſon ſo deſcribed, 
whether innocent or guilty, for that is his warrant ; it is 
a kind of proceſs that the law allows, (not uſual in other 
caſes) vz. to arreſt a perſon by deſcription. /b1id. 

But if the ue and cry be upon a robbery, burglary, 
manſlaughter or other felony committed, but the perſon 
that did the fact is neither known or deſcribed by perſon, 
clothes or the like; yet ſuch a bue and cry is goods as hath 
been ſaid, and muſt be purſued, tho' no perſon certain be 
named or deſcribed. - 161d. 

And therefore in this caſe, all that can be done is, for 
thoſe who purſue the hue and cry, to take ſuch perſons 
as they have probable cauſe to ſuſpect; as for inſtance, 
Such perſons as are vagrants, that cannot give an account 
where they live, whence they are, or ſuch ſuſpicious per- 
ſons as come late into their inn or lodgings, and give no 
reaſonable account where they had been, and the like. 2 
Ed. 4. 8. b. 2 Hal. Hiſt. P. C. 103. 

There can be no doubt but that both by the Common 
law, as alſo by the ſeveral ſtatutes which enjoin the le- 
vying of hue and cry, they who neglect to levy one, 
(whether officers of juſtice, or others) or who neglect to 
purſue it when rightly levied, are puniſhable by indict- 
ment, and may be fined and impriſoned for ſuch neglect. 
2 Hal. Hift. P. C. 104. 

By the fat. 8 Geo. 2. 16. Every conſtable, to whom 
notice is given or left at his houſe of a robbery, c. and 
every conſtable, of the hundred, or conſtable, Sc. in any 
town, pariſh, Sc. within the hundred, on notice from 
the party robbed or otherwiſe, ſhall with all expedition 

make hue and cry after the felon, Sc. on pain of 5. for 
neglect, a moiety to the King, a moiety to him that ſues 
in ſix months, to be recovered with full coſts. 

If there be judgment againſt the hundred, it may be 
levied againſt the inhabitants of the ſame hundred by 


fiert facias. So it may be levied upon any one, who has 


lands in his poſſeſſion within the hundred, tho' he has no 
houſe, or lodging there ; for he is an inhabitant. R. 2. 
Saund. 423. Upon a leſſee, or purchaſer after the rob- 
bery committed. R. Noy 155. So it may be levied upon 
one or two of the inhabitants. But if a man come to in- 
habit in an hundred after a robbery done, he ſhall not be 
charged. R. Hutt. 125. Cont. per Barckley, Mar. pl. 28. 
So, if the whole debt be levied upon one or two of the 
hundred, by the fat. 27 El. 13. on complaint to two 
Juſtices of peace of the county (quorum unus) in or near 
the hundred, they may aſſeſs rateably all the towns, &c. 
within the ſame hundred, or in the liberties within the 


ſame, for the relief of him againſt whom the plaintiff 


took execution; and the conſtable of each town, c. 
may rateably aſſeſs the ſaid ſum on every inhabitant, and 
if herefuſe to pay, levy it by diſtreſs and ſale, Cc. 

And by the /ame ſtatute, The hundred, where default 
of freſh ſuit on hue and cry was made, ſhall anſwer half 
the damages recovered againſt the hundred in which the 
robbery was committed, to be recovered by debt, &c. at 
the ſuit of the clerk of the peace. 

By the fat: 8 Geo. 2.16. After judgment againſt the 
hundred, no proceſs ſhall be ſerved on the high conſtable 


or any inhabitant, but the ſheriff on receipt of the writ of 


execution ſhall ſhew it gratis to two juſtices of the peace 


in or near the hundred, who ſhall ſpeedily cauſe an aſ- 
ſeſſment to be levied purſuant to the far. 27 El. 13. and 
alſo for the neceſſary expences of the high conſtable 


above the coſts and damages recovered, of which, on no- 
tice from the two juſtices, he ſhall give an account and 
proof on oath to their ſatisfaction, having firſt cauſed 
his attorney's bill to be taxed. 

The ſheriff ſhall pay the money levied to the parties 
without fee, and indorſe the day of receiving the writ 
of execution, and not to be called upon for a return till 
* ſixty days after. And v. 22 Geo. 2. c. 46. oy 


HHU E 
And the like aſſeſſment ſhall be in caſe the 
aonſuit, diſcontinue, or have a verdict or ju 
demurrer againſt him, if by igſolvency of the p 
his ſureties, he cannot be reimburſed on the bon 
penalty; and the money levied ſhall be 
juſtices for the high conſtable in ten 
levied. | 
And the juſtices may limit a time not exceedi 
days for levying ſuch aſſeſſment; and the 
ed reſuſing or neglecting to levy and pay 
in ſuch time ortet double the ſum. 
See the ſtatutes 27 Eliz. c. 13. 8 Ges. 2. c. 16 An 
22 Geo. 2. c. 24. Alſo vide 20 Geo. 2. c. 3. f 116 
No receiver general of the land- tax or his agents, can ſue 
the hundred for a robbery, unleſs the perſons carryin 
the money be three in company. 8 
And ſee the law under this title of hue and cry, well and 
largely treated of in the New Abr. 3 V. 61, H.. 
he general doctrine as to actions is as follows. Where: 
robbery is done on the highway, in the day time, of ar 
Wr 
day except Sunday, the hundred where commited is ar. 
ſwerable for it: but notice is to be given of it, withc9r. 
venient ſpeed, to ſome of the inhabitants of the next vi. 
lage, to the intent that they may make Hue and cry forth: 
er of the robbers, or no action will lie again 
the hundred : and if any of the robbers are taken within 
forty days, and convicted, the hundred ſhall be excuſcd 
By a late ſtatute, no proceſs is to be ſerved againſt the 
hundred, Sc. for a robbery committed, but on the high 
conſtable, who ſhall give notice of it in one of the prin 
cipal market-towns, Sc. and then enter an appearance, 
and defend the action, v. 8 Ces. 2. c. 16. By the fat, 
22 Geb. 2. c. 24. No perſon ſhall recover on any of the 
ſtatutes of hue and cry, above 2001. unleſs the perſon or 
perſons ſo robbed ſhall at the time of ſuch robbery be to- 
gether in company, and be in number two at the leaſt, 
to atteſt the truth of his or their being ſo robbed. If he 
thatisrobbed, after hue and cry, makes no further purſuit 
after the robbers, action lies againſt the hundred 4 Len 
180. The party robbed is not bound to purſue the rob- 
bers himſelf or to lend his horſe for that purpoſe; but 
ſtill has his remedy againſt the hundred, if they are nut 
taken: tho” if any of them are taken, either within ſony 
days after the robbery, or before the plaintiff recovers, the 
hundred is diſcharged. Sid. 11. It has been held, that 
an action lies againſt the hundred for a robbery in th? 
day-time, although not in the King's highway, but in 
private way. Hill. 1 Ann. 1 Mad. 221. But not or 
robbery in the morning, hefore it is light; and yet where 
it is before ſun-riſing, or after ſun-ſet, iſ it be ſo light that 
a man's face may be known, it well lies. 7 Rep. 6 Ct 
Fac. 106. If a party be robbed in the night time, wiea 
perſons are at reſt, the hundred is not chargeable: and 
where a perſon is ſeized by day-light, but robbed in the 
night, he is without remedy. 3 Leon. 250. Thougi 
where robbers ſorced a coach out of the way, in the da. 
time, and afterwards robbed it in the night, this was held 
a robbery in the day, and that action lay againſt the hun- 
dred. i Sid. 263. When a man is robbed on a Sundy, 
on which day perſonsare ſuppoſed to be at church, 2nd 
none ought to travel, the hundred is not liable. 27 Fa 
But where a robbery is done on a Sunday, tho' the lun 
dred is not chargeable, hue and cry ſhall be made by fat. 
29 Car. 2. c. 7. And if a perſon be robbed going to church 
in a country town or village, on a Sunday, which is ale. 
ligious duty required by law, it has been lately held a 
action lies againſt the hundred; but not if one be robbe 
on that day in other travelling for pleaſure, &c. which s 
| prohibited by ſtatute. 6 Geo. 1. C. B. per King, ch 
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And it was formerly ruled by three judges on the 
ſtatute of Minton, where a man was robbed on a ho 
in time of divine ſervice, and made hue and 9, that! 
hundred ſhould be charged; for many perſons are necell 
tated to travel on this day; as phyſicians, Sc. 2 00. 91 

2 Fol. 59. Godb. 280. See 2 Nel, Abr. 93. Al 
a perſon be robbed in a houſe, where he is preſumed to b 
at ſafety by his own care, the hundred is not chargeadl: 
A robbery muſt be an open robbery, 
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A man is ſet, upon and aſſaulted by robbers in 
7 fe and — a wood, Sc. in another 
hundred, near the highway, and there robbed, the action 
ſhall be brought againſt the hundred where the robbery was 
done, as particularly expreſſed in the ſtatute, and not the 
hundred where the man was taken or aſſualted ; becauſe 
the aſſault is not the efficient cauſe of the robbery, as a 
ſtroke is in caſe of murder. Hill. 1 Ann. B. R. 2 Salk. 
614. But where goods are taken from a man in one hun- 
dred, and opened in another, where they are firſt taken or 
fixed, they are ſtolen, and the robbery is committed. 2 
Lill. Abr. 27. If a ſervant is robbed of his maſter's mo- 
ney, he may ſire the hundred on the ſtatute of Yinton of 
bue and cry; or the maſter may bring the action, and the 
man making oath of the robbery, and that he knew none 


of the robbers, is ſufficient without the oath of the maſter. 


: Cro. Car. 26, 37, 336. Where a ſervant 1s 
W muſt be examined and ſworn ; but if the 
maſter be preſent, it is a robbery of him. Show. 241. 
1 Leon. 323. If a quaker be robbed, or a man's ſervant 
being aquaker, and either refuſe to take the oath of the 
robbery, and that he did not know any of the robbers, 
the hundred is not anſwerable; for the ſtatute of 27 Eli. 
c. 13. was made to prevent combination between perſons 
robbed. and the robbers. 2 Salt. 613. But the maſter's 
oath where the ſervant is a quaker, or otherwiſe, and be- 
ing robbed in his preſence, will maintain the action in his 
own name. Carth. 146. And a plantiff had judgment 
on his oath, though his ſervant that was robbed with him 


another man's goods, he or the owner may ſue the hun- 
dred; but the carrier is to give notice, and make oath, 
Sc. though the owner of the goods brings the action. 
2 Saund. 380. ; 

If an action againſt the hundred be diſcontinued, on a 
new action brought, there muſt be a new oathtaken within 
forty days before the laſt action brought. Sid. 1 39. In 
action upon the ſtatute of hue and cry, the declaration is 
good, though the plantiff doth not ſay, that the juſtice of 
peace who took the oath lived prope lacum where the 
robbery was committed. Mich. 6 M. 3. And oath was 
made before a juſtice of peace of the county where the 
robbery was done, in a place of another neighbouring 
county; and it was held good. Cro. Car. 211. Ifa 
Juſtice of peace refuſe to examine a perſon robbed, and to 
take his oath, action on the ſtatute lies againſt the juſtice. 
1 Leon. 323. It is ſafe to ſay the plantiff gave notice at 
ſuch a place, near the place where the robbery was done; 
and though that place where notice is given be in another 
hundred or county, yet it is good enough; for a ſtranger 
may not know the confines of the hundred or county. 
Cro Car. 41, 379. 3 Salk. 184. If there be a miſtake 
of the pariſh in the declaration where the robbery was, if 
it be laid in the right hundred, it is well enough. 2 
Leon. 212. And though the party puts more in his de- 
claration than he can prove, for ſo much as he can prove 
it ſhall be good. Cro. Jac. 348. Upon a trial in theſe 
caſes, the party muſt file his original, and be ſure to have 
a true copy thereof, and witneſſes to prove it, and he 
muſt alſo have the affidavit or oath, and a witneſs to 
prove the taking it. 2 Lill. Abr. 25. In theſe actions, 
poor perſons. in a hundred, and ſervants, are good wit- 
neſſes for the hundred; but not thoſe houſholders who 
are worth any thing. 1 Mod. 73. And as proof cannot 
be otherwiſe for the plantiff, he is allowed to be a wit- 
neſs in his own cauſe. 

For further ſatisfaction when the action lies againſt 
the hundred, and when not. Vide Comyn's Digeſt, 3 V. 
481, Sc. AlſoſeegV. 160. 4 J. 244, 290. 

As to the proceeding, declaration, plea, Ec. in an ac- 
tion a the ſtat. of ] inton, vide Com. Dig. 5 L. 199. 

HUISSIER, An uſher of a court, or in the King's pa- 
lace, c. See Uſber. 

HUISSERIUM, or Uſers, Are ſhipsto tranſport horſesz; 
derived, as ſome will have it, from the Fr. buts, i e. a 
door, becauſe when the horſes are put on ſhipboard, the 
doors, or hatches are ſhut upon them, to keep out the 
water. Brompton Anno 11 90. 


Re ao Is a hulk or ſmall veſſel. Malſing bam, P. 
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HULL: A reſtraint of exactions taken there, 29 Hen. 8. 
c. 3. Their duties on ſalt fiſh and herrings reſtored, 33. 
Hen. 8. c. 33. 5 Eliz. c. 5. ſe. 3. The cuſtomer of 
Hull to have a deputy reſident at York, 1 El. c. 11. / 8. 
For erecting workhouſes and maintaining the poor at 
Hull, 15 Geo, 1.c. 10. 28 Geo. 2. c. 27. See Hb. 

HULLUS, a hill. Habendum & tenendym diftam 
paſturam in hullis & bolmis, i. e. in hills and dales. Mon. 
Angl. tom- 2 p. 292 

HUMAGIUM, A moiſt place. In ecclefiis, in decimis, 
in humagiis, in terris, in pratiss Mon. Angl. 1 par. f. 
628. a- 

HUMBER, (river) in Yorkſvrre, fiſh garths and piles, 
Sc. to be removed, 23 Hen- G. c. 18. 

HUNDRED, (hundredum centuria) Is a part of a ſhire 
ſo called, either becauſe of old each hundred found 100 
fidejuſſors of the King's peace, or a hundred able men 
for his wars. But more probably tis ſo called, becauſe 
it was compoſed of an hundred families. *Tis true, 
Brompton tells us, that an hundred contains centum vil- 
las; and Giraldus Cambrenfis writes, that the Iſe of Man 
hath 343 villas. But in theſe places the word villa muſt 
be taken for a country family; for it cannot mean a 
village, becauſe there are not above 40 villages in that 
iſland. So where Mr. Lambard tells us, that an hundred 
is ſo called, a. numero centum Fominum, it muſt be under- 
ſtood of an hundred men, who are heads or chiefs of ſo 
many families. Theſe were firſt ordained by King Al- 
fred, the 29th King of the Weſt: Saxons : Alfredus Rex, 

(fays Lambard, verbo Centuria,) ubi cum Guthruno Daw 

fedus interat, prudentiſſimum illud olim a Jethrone Moife 
datum ſecutus conſilium, Angliam primus in ſatrapias, cen- 
turias, & decurias, partitus eft. Satrapiam, ſhyre a ſcy- 
rian, (quod partiri fign:ficat,) nominauit centuriam, hun- 
dred, & decuriam, toothing five tienmantale, i. e- Decem- 
virale collegium appellavit ; atque iiſdem nominibus vel hodie 
vocantur, &c. This dividing counties into hundreds, for 
better government, King Alfred brought from Germany - 
For there centa, or centena, is a juriſdiction over an hun- 
dred towns. See Black. Cm. 1 V. 115, Se. 

Tnis is the original of hundreds, which ſtill retain 
the name, but their juriſdiction is devolved to the coun- 
ty-court, ſome few excepted, which have been by pri- 
vilege annexed to the crown, or granted to ſome great 
ſubject, and ſo remain ſtill in the nature of a franchiſe. 
This has been ever ſince the Stat. 14 Ed. 3. fl. 1. cap. g. 
whereby theſe hundred-courts, formerly farmed out by 
the Sheriff to other men, were all, or the moſt part, re- 
duced to the county- court, and ſo remain at preſent. 


chiſes, wherein the ſheriff has nothing to do by his or- 
dinary authority, except they of the hundred refuſe to 
do their office · See We part 1- Symbol, lib. 2. ſe. 228. 
Ad hundredum pgft paſcha, & ad proximum hundredum 
Pa feftum St. Mich. Mon. Angl. 2 par. f. 293: a. 

An hundred is to have jurisdiction or power to ad- 


riſhes. Br. Court Baron, pl. 8. cites 8 H. 7. 3. per 
Rede. . * 
Every ward in London is an hundred in a county, and 
every pariſh in London is a vill in an hundred. 9 Rep. 
66. b. BY. CIs 
Hundreds were either parcel of the counties, and there 
the ſheriffs did conſtitute bailiffs, (viz. thoſe hundreds 
which were antiently parcel of the farm of the ſheriffs, 
that the ſtatute 2 Ed. 3+ cap. 12. ſpeaks of ;) or elſe they 
were ſuch as were granted out, which the lord of the 
hundred ſometimes held at farm, and ſometimes in fee, 
called hundreds in fee, liberties of hundreds, franchiſes 
of hundreds. Per Hale Ch. B. Vent. 405. Hill. 22 & 23 
Car- 2. in the caſe of Atkins v. Clare. 

In the time of King Alfred the kingdom was in grols, 
and then divided into counties and hundreds, and all per- 
ſons then came within one hundred or other; and then 
the King's relations had the government of them, and 
therefore they were called Cnſanguinei; and ſo are the 
Earls, Lord-lieutenants, &c- at this day; but when the 
office became troubleſome, there wereordained Vicecomites, 
which name remains to this day, and others continue 


| to be called Onſang uinei, but have no power in the county, 


having 


But now, by hundred- courts, we underſtand ſeveral fran- 


miniſter juſtice in 100 vills, or of 100 men, or of 100 pa- 


Is 


PA 


5 having only the honourary name of Earls or Comites of 


juſtice was by this much interrupted, and therefore came 


in all points, except that in point of territory it is of a 


Com. V. 1. Introd. ſ. 4. and 3 V. 24. 4 J. 408. 
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ſuch or ſuch a county, Sc. For the better government 
of theſe counties, the Vicecomites had two courts; but 
out- of thoſe the King granted petty leets and courts- 
baron ; but the turn of the ſheriff had yet a ſuperinten- 


dant power, they being derived out of the ſheriff's turn, | Eg 


as in Dyer 13. b 
The King afterwards granted away ſome hundreds in 
fee-ſimple, and ſome franchiſes, and the laſt excluded 
the King utterly, but the hundreds granted in fee were 
not wholly exempt. On this aroſe ſome confuſion, and 
the parliament hereon took notice, that the execution of 


the ſtatute of Linc. 9 Ed. 2. flat, 2. That ſheriffs ſhould 
be ſufficient perſons, and have lands in the county, and 
ſo be able to anſwer both the King and country, and that 
bailiffs and farmers of hundreds ſhould be ſufficient men. 
And at this time hundreds were grantable for years. 
Then came the ſtatute of 2 Ed. 3. cap. 4 & 5. That 
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Eſ autem pecunia quam ſubfidit cauſa vicecomes olim exizebat 
ex fingulis decuriis ſui comitatus. quas tithingas Sxones app 
labant ; fic ex hundredis, hundred-penny, &c. $21, 
Gl. Pence of the hundred is mentioned in Domeſd'y 
And it is elſewhere called, hundredſeb. Chart. K. Jo. 
idio Epiſc. Heref. 

HUNDRED-SETENA, ſignifies dwellers or inhah;. 
tants of a hundred. Charta Edgar. Reg. Mon. Ang. tg, 
I. p. 16. 

HUNGER. According to the preſent doctrine, Junger 
will not juſtify ſtealing food, to relievea preſent neceſjty, 
1 Hal. P. C. 54. Black. Cm. 4 V. 31. And thedogrine 
ſeems juſt, as (on conviction) a judge may reſpite, and 
a merciful King pardon- The antient doctrine, (that it 
would juſtify) if now in force, might open a door to ma. 
ny villanies. And in this commerical ſtate, thoſe whocan 


who are poor the laws have made a proviſion for. 


HUNTING, of game and prey, ſee Game and Deer- 


ſherifls ſhould continue but for one year. But this took | eaters. 


not away the whole inconvenience; for the crown ſtill 
granted away bailiwicks and hundreds, for lives, at rents 
at ſuch exceſſive dear rates, that made them endeavour to 
make up their money by unlawful means; and there- 
fore came the ſtatute of 2 Ed. 3. cap. 12. and 14 Ed. 3. 
cap. 9. By the firſt it is enacted, that all hundreds and 
wapentakes granted by the King ſhall be annexed to the 
county, and not ſevered. And by the other ſtatue, that all 
ſhould be annexed, and the ſheriff ſhould have power to 
put in bailiffs, for which he will anſwer, ' and no more 
ſhould be granted for the future; and one reaſon of this 
was; becauſe the King granted away hundreds, and a- 
bated not of the ſheriff s farm. Arg. 2 Show. 98, 99. 
Paſch. 22. Car. 2. B. R. 

Hundreds are liable to penalty on exportation of wool, 
T& 8 Will. z. c. 28. ,. 8. Liable to damages ſuſtained 
by pulling down buildings, 1 Ges. 1. c. 5. ſe. 6. By 
killing cattle, cutting down trees, burning houſes, Cc. 
9 Geo. 1. c. 22. ſeft, y. 29. Geo. 2. c. 36. / 9. By 
deſtroying turnpikes, or works on navigable rivers, 8 
Geo. 2. c. 20. ſecl. 6. By cutting Hopbinds. 10 Geo. 2. c. 
32. ect 4. By deſtroying corn to prevent exportation, 
11 Geo. 2. c. 22. ſect. 5. By wounding officers of the 
cuſtoms, 19 Geo. 2. c. 34. ſet. 6. Or by deſtroying 
woods, Sc. 29. Geo. 2. c. 36. J 9. 

Inhabitants within the hundred may be witneſſes for 
the hundred, 8 Geo. 2. c. 16. 

The word hundredum is ſometimes taken for an immu- 
rity or privilege, whereby a man is quit of money or 
cuſtoms due to the hundreds. Cowell. See Turn. Hundred 
chargeable for robberies, vide Hue and Cry. | 

HUNDRED-COURT, is only a larger court-baron, 
being held for all the inhabitants of a particular hundred, 
inſtead of a manor. The free ſuitors are here the judges, 
and theſteward the regiſter, asin the caſe of a court-baron. 
It is not a court of record, and it reſembles a court-baron 


greater jurisdiction. According to Black&one, its inſti- 
tution was probably co-eval with that of hundreds them- 
ſelves, introduced, though not invented, by Alfred, bein 
derived from the polity of the antient Germans. See Black. 


HUNDREDORS, (bundredarii Are perſons ſerving 
on juries, or fit to be impanelled thereon 15 trials, dwell- 
ing within the hundred where the land in queſtion lies. 
Stat. 35 H. 8. c. 6. And default of hundredors was a chal- 
lenge or exception to panels of ſheriffs, by our law, till 
the Stat. 4 & 5 Ann. cap. 16. ordained, that to prevent 
delays by reaſon of challenges to panels of jurors for de- 
fault of hundredors, Sc. Writs of venire facias for trial of 
any action in the courts at Feftminfter, ſhall be awarded 
of the body of the proper county where the iſſue is triable. 


Hundredor alſo ſignifies him that hath the juriſdiction of 
the hundred, and is in ſome places applied to the bailiff of 


an hundred. 13 Ed. 1. c. 38. 9 Ed. 2. 2 Ed. 3. Horn's 
Mirror, lib. 1. 
HUNDRED-LAGH, (from the Sax. laga lex.) Is in 
Sexon the hundred court. Manwood, par. 1. pag. 1. 
 HUNDRED-PENNY, Was collected by the ſheriff or 


The 4 & 5W.& Mc. 23. gives full coſts againſt an 
inferior tradeſman, apprentice, or other diſſolute perſon 
convicted of a treſpaſs in hawking, hunting, fiſhing or 
fowling in another's land. Upon this ſtatute it hath been 
adjudged, that if a perſon be an inferior tradeſman, as 
a clothier for inſtance, it matters not what qualification 
he may have in point of eſtate: but, if he be guilty of 
ſuch treſpaſs, he ſhall be liable to pay full coſts. L. Ry. 
149. Black. Com. 3 V. 215. 

Notwithſtanding all the game laws, and the various 
qualifications for hunting pointed out by ſtatutes, which 
imply a power for perſons.ſo qualified to hunt according 
to Blackſtone, ** No man but he who has a chſe or fre- 
* warren, by grant from the crown, or preſcription, which 
<« ſuppoſes one, can juſtify hunting or ſporting upon an» 
* ther man's ſoil, nor indeed, in thorough ſtrictneſs of 
Common law, either hunting or ſporting at all.” 27 
416. Perſons ſo hunting are liable to actions of treſ- 


ſame purport, 4 Y. 174. 

By 1 Hen. 5. c. 7. Unlawful bunting, in any legal foreſt 
park or warren, not being the King's property, by n;!!, 
or with painted faces, declared to be . And by 
9 Geo. 1. c. 22. Appearing armed with faces blacked, or 
diſguiſed, to hunt, wound, kill, or ſteal deer to rob 4 
warren, or ſteal fiſh, is felony without benefit of clergy. 
See Black. Com. 4 L. 144. 

HURDLE, a ſledge or hurdle uſed to draw traitors to 
execution. Black. Com. 4 V. 92. 370. i 

HURDEREFERST, A domeftick, orone of the fami- 
ly, from the Sax. hyred, familia, and feft, firmus. Bis in 
anno cenveniunt in hundredum ſuam quicunque liberi 1a 
hurdereferſt quam folgarii ad dignycend.'fi decanie plene 
fint. Leg. H. 1. c. 8. 

HURRERS. The cappers and hat-makers of Lond, 
were formerly one company of the haberdaſbers, called 
by this name, Stow's Surv. Lond. 312. 

HURST, HYRST, HERST, Are derived from the 
Sax. hyrſt, i. e. a wood or grove of trees. There are ma, 
ny places in Kent, Suſſex and Hampſbire, which begin and 
end with this ſyllable; and the reaſon may be, becauſe the 
great wood called - Andrefiwald extended through thoſe 
counties. Cowell. 

HURST-CASTLE, Is ſo called becauſe fituated net 
the woods. So Hurſlega is a woody place; and probeb)y 
from thence is derived Hurſſey now Hurley, a village n 
Berkſbire. Cowell. 

HURTARDUS, HURTUS, A ram or weather 
male ſheep. Agni primo compoto poſtquam nati ſunt agi 
cantur, ſecunds anno hogaſtri, & conjunguntur muliones c 
multonibus, & hurtardi cum hurtardis, & femelle m— 
bus. Regulæ Compoti Domus de Farendon. MS—— ' 
multonibus 381. de hurtis & muricts 207. de Lg 21 
de agnts 100. Mon. Ang]. tom. 2. pag. 666. 3 

HUS AND HANT, words uſed in antient plea 5 x 
Henricus P. captus per querimoniam mercatorum 175 
& impriſonatus, ert Domino Regi hus & hant 247 ' © 
flandum retto, & ad reſpondendum pradittts mer calort ror 
omnibus aliis, qui verſus eum loqui voluerint : el aue un 
unt gui manucapiunt quod dictus Hen. P. ptr ena vente 


lord of che hundred, in onerts ſui ſubſidium. Camd. 223.— 


labour need not fear ſtarving. Thoſe that cannot, and 


paſs. by le prfſeſſors of the land. 2 V. 418. and to the 
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4 Shepway, & guod ftabit ibi recio, Sc. Hlacit. caram 
Gncilio Dom. reg. Anno 27 H. 3. Rot. 9. See commune 
Plegium, ficut Johannes Doe & Richardus Roe. 4 1ſt. 


"HUSBAND AND WIFE, Are made ſo by marriage, 
and being thus joined, are accounted but one perſon in 
law. Litt. 168. See Baron and Feme. 

HUSBANDRY AND HUSBANDMAN. There hav- 
ing been great decay of huſbandry and hoſpitality, it was 
enacted that one half of the houſes decayed ſhould be 
erected, and 40 acres of arable land laid to them, by the 
perſon, his heir, executor, Sc. who ſuffered the decay: 
and they are to keep the houſes and lands in repair, by 
Stat. 39 El. c. 1. 8 

The decaying of houſes of huſbandry prohibited, 4 H. 
7. c. 19. 6H.8.c.5. ) H. g. c. 1. 21 H. 8. c. 22. 
283 BB. & Ma. c. 1, 2. 39 El. c. 1. Wood not to be 
turned to tillage or paſture, 55 H. 8. c. 17. ſed. 3. 
Land to be re-converted to tillage, 5 C 6 Ed. 6. c. 5. 
5 EI. c. 2. Who may be compelled to ſerve in huſband- 
ry, 5 El. c. 4. /. . How huſbandmen ſhall take ap- 
prentices, 5 El. c. 4. J. 25. The ſtatute of 5 El. c. 2. 
concerning the keeping a quantity of land in tillage, re- 
pealed, 35 El. c. 7. ſ. 20, Arable land not to be con- 
verted to paſture, 39 El. c. 2. But not to extend to 
Northumberland, 43 El. c. 9. /. 32. 

HUSBRECE, (from the Sax. bus, a houſe and brice, a 
breaking) Was that offence formerly which we now call 


burglary. Blount. ; 

HUSCARLE, A menial ſervant : it ſignifies properly, 
a ſtout man, or a domeſtick : alſo the domeftical gatherers 
of the Danes, tributes were antiently called bu/carles. 
The word is often found in Domeſday, where it is ſaid 
the town of Dorcheſter paid to the uſe of huſcarles or 
bouſecarles, one mark of ſilver. Domeſday. 

HUSEANS, (Fr. hauſeau) A ſort of boot, or buſkin 
made of coarſe cloth, and worn over the ſtockings, men- 
tioned in the Stat. 4 Ed. 4. c. 7, 

HUSFASTNE, (Sax. bus, i. e. domus, & feft, fixus) 
Is he that holdeth houſe and land. ——E! in Franco plegio 
oe debent omnes | uf terram & domum tenent qui dicuntur 
* Sc. Bratt. lib. 3. tract. 2. cap. 10. See Heord- 
efte. 
HUSGABLE, (buſgablum) Houſe-rent or ſome tax or 
tribute laid upon houſes. Mon. Angl. tom. 3. Pp. 254. 

HUSSELING-PEOPLE, Communicants, from the 

Sax. huſſel, which ſignifies the holy ſacrament: and in a 
petition from the borough of Leominſter to King Edward 
the Sixth, the petitioners ſet forth that in their town 
there were to the number of 2000 huſſeling people. 
_ HUSTINGS, (huftingum from the Sax. buftinge, i. e. 
concilium, or curia) Is a court held before the Lord Mayor 
and Aldermen of London, and is the principal and ſu- 
preme court of the city : and of the great antiquity of 
this court, we find this honourable mention in the laws 
of King Edward the Confeſſor : Debet etiam in London, 
que ft caput Regni & Legum, ſemper Curia Domini Regis 
fingulis ſeptimanis die June huſtingis ſedere & teneri; fun- 
data enim erat olim & edificata ad inſtar, & ad modum & 
in memoriam veteris mag næ Trojæ, & uſque in hodiernum 
diem leges & jura & dig nitates, & libertates regiaſque con- 
Juetudines antique magne Trojæ, in ſe continet : et con- 
ſuetudines ſuas una ſemper inviolabilitate conſervat, &c. 
Other cities and towns have alſo had a court of the ſame 
name; as Hinchefter, York, Lincoln, Sc. Fleta, lib. 2. 
C. 55- 4 Inſt. 247- Stat. 10 Ed. 2. c. 1. See Court of 
Huſtings, and Black. Cum. 2. V. 80. 

HUTESIUM, A hue and cry. Abbas & conventus 
uft ſunt bis libertatibus, ſcil, viſum Fronciptegs huteſium 
clamatum, & effufionem ſang uinis- tular- Abbat, Glaſ- 
ton. MS. fol. 87. 

HUTILAN. Terras quietas ab omni hutilan && omni alia 
exattione. Mon. Ang- tom. 1- p. 586, 

HYBERNAGIUM, The ſeaſon for ſowing winter 
com, between Michaelmas and Chriſtmas ; as remagium 

is the ſeaſon for ſowing the ſummer corn in the ſpring of 
_ year: Theſe words were taken ſometimes for the dif- 
erent ſeaſons; other times for the different lands on 
which the ſeveral kinds of grain were ſowed ; and ſome- 


]J Ac 


veniet ad ſummonitianem Reg 1s vel Concilii ſui in Curia Regis times for the different corn; as bybernagium was applied 


to wheat and rye, which we till call winter-corn ; and 
"tremagium to barley, oats, &c- which we term ſummer corn 
this word is likewiſe writ ibernagium and thornagium. 


Fleta, lib. 2. cap. 73» ſect. 18. | 

HYDE of LAND, and HYDEGILD. See Hide and 
Hidage. 4 

HYPOTHECA, in the Civil Law, was where the poſ- 
ſeſſion of the thing pledged remained with the debtor. Inſt. 
|. 4 t- 6: ſ. 7. Black. Com. 2 V+ 159- 

To HYPOTHECATE, A ſhip, (from the Lat. }yps- 
theca, a pledge) Is to pawn the ſame for neceſſaries; and 
a maſter may hypothecate either ſhip or goods for relief, 
when in diſtreſs at ſea; for he repreſents the traders as 
well as owners: and in whoſe hands ſoever a ſhip or goods 
hypothecated come, they are liable. 1 Salk. 34. 2 Lil. 
Abr. 1 95- | 

By the common law, (by which property is to be 
tried,) the maſter of the ſhip could not impawn the 
ſhip; for he has no property either general or ſpecial , 
nor is ſuch power given to him by the conſtituting him 
maſter ; but the defendant's counſel ſaid, that by the 
Civil law the maſter may in caſe of neceſſity, and when 
he has no other means to provide neceſſaries for her. And 


Hobart J. held clearly, that the admiralty law is, that if 


the ſhip be in danger at ſea, or wants neceſſaries, ſo as 


the voyage may be defeated, the maſter, in ſuch caſe of 


neceſſity, may impawn for money, &c. to relieve ſuch 
extremeties by imploying the mon 
with the ſhip and voyage, and ſo may reaſonably be 
thought to have the power implicitly given him, rather 
than ſee the whole loſt. Hob. 11, 12. Bridgman's caſe. 

A. being in a ſhip on the ſea, B. who was in it, and 
was reputed an agent and factor, borrows 100/. of A. 
upon bottomage (that is, when the money is paid on 
the keel of the ſhip, and the ſhip obliged to payment 
of it, and if it be not paid at the time, c. that he that 
lends the money ſhall have the ſhip) ; and it was allowed 
to be a good and neceſſary cuſtom by all; and it was 
agreed, that if the maſter, factor, purſer, or he that is 
reput2d owner of the ſhip, borrows money in ſuch a 
manner for the neceſſaries of a ſhip, that binds the 
owner of the ſhip, although the money be not ſo imploy- 
ed, and the owner has his remedy againſt him that he fo 


ſo; for he is truſted 


put in truſt. And 'tis not a good allegation to have a 


prohibition, to ſay that the property was not in him that 
took ſuch bottomage. Ney 95. Scarborow v. Lyrius. 
'Tis faid the maſter may hypothecate, tho' 4 
ment be made and the money lent at land. Benzen v. 
Jeffries. 1 L. Ray. 152. e Black. Com. 2 V. 159. 
HYTH, A port or little haven to lade or unlade,yares 
at, as Queen-byth, Lamb-hyth, &c. New Book of Efſtries, 
fol. 3. De tota medietate hythe ſue in, c. cum libero 
introitu & exitu, Sc. Mon. Angl. 2 par. fol. 142. 
Alſo a wharf, &c, See Hith, 
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ACENS hereditas dicitur, antequam adita fit: An eſtate 


in abeyance. ay 

JACK, A kind of defenſive coat-armour worn by 
horſemen in war, not made of ſolid iron, but,of many 
plates faſtened * which ſome perſons by tenure 
were bound to find upon any invaſion. Wal ſing bam. —It 
_ 8 becauſe at firſt it was made with leather. 

JACTITATION OF MARRIAGE, Is one of the firſt 
and principal matrimonial cauſes; as, when one of the 
parties boaſts or gives out that he or ſhe is married to the 
other, whereby a common reputation of their marriage 
may enſue. On this ground the party injured may libel 
the other in the Spiritual Court ; and unleſs the defendant 


| undertakes and makes out a proof of the actual marriage, 


he or ſhe is enjoined perpetual ſilence upon that head: 
which is the only remedy the Eccleſiaſtical Court can give 
for this injury. Black. Cm. 3 V. 93. 

But if two perſons are not married, and the one ſays 
with reſpect to the other, that he or ſhe is her, or his 
98 or wife, or any thing imply ing a marriage, 


whereby 


* 


. 


3 
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whereby the other loſes his or her marriage with a third 
perſon, or is otherwiſe actually damnified, we conceive 
an action will lie for the ſpecial damage; as in other 
caſes of words, not actionable in themſelves, but rendered 
actionable, by the damage which enſues. | 

JACTIVUS, ( Lat.) Signifies he that loſeth by default : 
placitum ſuum neglexerit, & jactivus exinde remanſit. For- 
mul. Solen. 1 59. : 

JAMAICA, An American iſland taken from the Spani- 
ards in the year 1655, mentioned in the Stat. 15 Car. 2. 
c. 5. See Plantations. 

JAMAICA-WOOD, (mentioned 15 Car. 2. cap. 5.) Is 
a kind of ſpeckled wood, of which are made cabinets, 
called there granadillb. The tree (as they ſay) is low and 
ſmall, ſeldom bigger than a man's leg. 5 

JAMBEAURX, Leg- armour, from jambe, tibia. Blount. 

JAMPNUM, Furze or gorſe, and gorſy ground; a 
word uſed in fines of lands, Sc. and which ſeems to be 
taken from the Fr. jaune, i. e. yellow, becauſe the bloſſoms 
of furze or gorze are of that colour. 1 Crok. 179 
- JANUM, or JAUN, Heath, whins, or furze. Ha- 
cita. 23 H. 3. No man can cut down furze, or whins in 
the fore without licence. Manwood, cap. 25. num. 3. 
JACQUES, Small money, according to Staunford. S. 
P. C. c. 30. 

JAR, (Span. Farro, i e. an earthen pot) With us it is 
taken for an earthen pot or veſſel of oil, containing twenty 
gallons. | 


TJARROCK, (mentioned in ſtat. 1 R. 3. c. 8.) Is a kind 


of cork, or other ingredient, which this ſtatute prohibits | 


dyers to uſe in dying cloth. 

JAUN, (Fr. Jaune, i. e. yellow colour.) Præterea con- 
cedit abbati & conv. & hominibus eorum de Stanhal de ſe & 
de heredibus ſuis colligere jaun & feugere & breue & ge- 
neſtam per terram ſuam fine impedimento, Sc. Charta Will 
de Bay, fine dat. Doubtleſs here jaun is uſed for furz 
or gorſe, which we now in law Latin call jampnum, and 
anciently jaunum ; as, Decimas illius jauni in Dunheved. 
PI. Aſi. 22 H. 3. Cowell. 

IBERNAGIUM, hibernagium, ybernagium, Seaſon for 
ſowing winter- corn. Et arabit unam acram, ſemina- 
bit cum ſemine domini, eandem herciabit, videlicet, dimidiam 
acram ad ibernagium & dimidiam ad tremagium, & curia- 
bit de fano domini. Cartular. Abbat. Glaſton. MS, fol. 
91. a. | | 

ICENT, The people of Suffolk, Norfolk, Cambridgeſbire. 
and Huntingdonſbire. Law Lat. Dict. 

| ICH DIEN, (From the German) Is the motto belonging 


do the arms of the Prince of Wales, ſignifying I ſerve : It 
was formerly the motto of John King of Bobemia, ſlain 


in thabattle of Creſſy, by Edward the Black Prince; and 
taken up by him to ſhew his ſubjeCtion to his father King 


Edward 3. 


ICONA, (Iconia) A figure or repreſentation of a thing. 
Matt. Pariſ. 146. Hoveden 670. 8 

ICPUS ORBUS, A maim, bruiſe, or ſwelling; any 
hurt without cutting the ſkin and ſhedding of blood, 
which was called Plaga : It is mentioned in Bratton, lib. 2. 
tract. 2. cap. 5 & 24. And in the laws of Hen. 1. c. 34. 

IDENTITATE NOMINIS, Is a writ that lies for him 
who is taken and arreſted in any perſonal action, and com- 
mitted to priſon for another man of the ſame name; in 
ſuch caſawhe may have this writ directed to the ſheriff, 
which is in nature of a commiſſion to inquire, whether he 
be the ſame perſon againſt whom the action was brought ; 
and if not, then to diſcharge him. Reg. Orig. 194. F. 
N. B. 267. Mich. 25 H. 8. But when there are two 
men of one name, and one of them is ſued without any 
name of place, or addition to diſtinguiſh him, this writ 
will not lie; and where there are father and ſon, Sc. of 
the ſame'name, if there is no addition of junior, the perſon 
ſued is always taken for ſenior, and if the younger be taken 
for him, he may have falſe impriſonment. Fob. 330. A 
writ de identitate nominis, it. is ſaid, hath been allowed af- 
ter verdict and judgment. Co. Jac. 623. It lies alſo 
for wrongfully ſeizing lands or goods of a perſon out- 
lawed, for want of a good declaration of his ſurname; 
and officers ſhall take ſecurity, to anſwer the value 
of what is ſeized, if the party cannot diſcharge it, on 
pain of double damages. Star. 37 Ed. 3. c. 2. And this 


N. B. 233. 


© 


writ ſhall be maintainable by executors, Oe. by Su 
H.6.c. 4. Vide Cm. Dig. 3 V. 486. 14 Vin. 4 f, 
Tdentitate Nominis. | | 
Where one perſon is by miſtake arreſted for another 
the perſon ſo arreſted, may; maintain an action for fal 
impriſonment, againſt the officer to recover damages, thy 
he ſues this writ, for immediate relief, from the impriſon- 
ment. | 4 
IDENTITY OF PERSON. Where a perſon convig. 
ed of, or outlawed for a criminal offence, being 
what he hath to all why execution ſhould not he 
awarded againſt him, if he pleads diverſity of perſon, 3 
Jury ſhall be impanelled to try this collateral iſſue, diz. the 
identity of the perſon. This trial is inſtanter, and no time 
allowed the priſoner for defence or producing of vitneſſe 
unleſs he will make oath, that he is not the perſon at- 
tainted: neither ſhall any peremptory challenge of the jury 
be allowed the priſoner. See 1 Sid. 72. Fal. 42, 46. | 
Lev. 61. Black. Cm. 4 V. 389. 
IDEOTS and LUNATICKS. 
Here we ſhall conſider, 


I. What perſons are efteemed ſuch, ſo as to come within th 
protection of the law. 
II. How they are to be found ſuch. | 
III. ho hath an intereſt in, and juriſdiction over then, 
of appointing proper curators and committees, ad 
their power and duty. ** 
IV. How far their want of underſtanding ſball be ſaid 1 
be prejudicial to them in civil reſpects. 
V. How far the want of underſtanding will excuſe in ei- 
minal caſes. 
VI. How far their acts are good, void, or voidable. 
VII. How they are to ſue and defend. 


I. M bat perſons are eſteemed ideots and Iunaticks, ſou u 

come within the protection of the lau. 

Ideot is a Greek word properly ſignifying a private 
man, who has no publick office. Among the Lat it is 
taken for illiteratus, imperitus, and in our law for wt 
compos mentis, or a natural fool. The words of the ſz- 
tute 17 Ed. 2. c. g. are Rex habebit cuſtodiam terrarun fe 
tuorum naturalium, whereby it appears he muſt be a n. 
tural fool, that is, a fool a nativitate : for if he was once 
wiſe, or become a fool by chance or misfortune, the King 
ſhall not have the cuſtody of him. Staundf. Prereg. ca. 
9. F. N. B. fol. 232. If one have underſtanding to 
meaſure a yard of cloth, number twenty, rightly name 
the days of the week, or to beget a child, he ſhall not be 
counted an ideot or natural fool, by the laws of the realm. 
See 4 Rep. Beverley's caſe. Cowell. 

The more general deſcription of a perſon, who, from 
his want of reaſon and underſtanding, comes within the 
protection of the law, is that of non compos ment. 
Lit. 246. 4 C. 124. Skin. 177. 

There are, (ſays my Lord Coke,) four kinds of met 
who may be ſaid to be non compos : 1. An ideot, who 
non compos from his nativity. 2. One made ſuch by ſick 
neſs. 3. Lunatick, qui aliquando gaudet Iucidis intervall 
who is non compos only for the time that he wants _ 
ſtanding. 4. One that is drunk; which laſt is mY 
from coming within the protedtion of the law, that 
drunkenneſs is an aggravation of whatever he does ami 
Co. Lit. 247. 4 Co. 124. See 1 Hale Hit. P. . 7 
37. and Peer Williams, 3 V. 1 30. and tit. Drunken” 

1. An ideot is a fool or madman from his _ 
and one who never has any lucid intervals there an 
King has the protection of him and his eſtate, 00s 
his life, without rendering any account ; df 
not be preſumed that he will be ever capable 45 
care of himſelf or his affairs; and ſuch a one is lde 
a perſon that cannot number twenty, tell the days 207; 
week, does not know his father or mother, his 8 . | 
Sc. But theſe are mentioned as inſtances only 0 ry = 
or not, being a queſtion of fact, muſt be tried 2 F 
en Dye 25. Moor 4. Pl. 11. Bro. Jako. 


| K b 
But tho' an ideot muſt be ſo 4 natronate, * * 
inquiſition it be found, that A. is an ideot f 


at 4. ot wing 
any lucid intervals per pan ollo annorum;\2his 25 | 
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Gcient finding; for the inquiſition having found the | Alſo th a rty : 8 
an ideot, the adding /Þatium ocio annorum is —— 7 the ag, qu 33 —_— 2 traverſe 
and ſhall be rejected. 3 Med. 43, 44. 2 Show. 171. Skin. | to the land, and therefore it is ſaid any e e op 
5. 177. S. C. Prodgers and Lady Frazier. Hen. 6. c. 6. there ought to be a 1 N hy ia ads 
2. One made ſuch by ſickneſs, which my Lord Hale] the return of the in 2 a 5 3 ere 
calls Dementia accidentalis vel adventitia, and which he] and lands, in order for the nd-the grant of the cuſtody 
dun ages into 4 total and a partial inſanity, | ſuch traverſe. Skin. 178 parties to come in and tender 
rom its being more or leſs violent, is ſuch a madneſs ; orion « teat . 
excuſeth in criminal caſes; and tho' the party alſo lade 45 9 pars 3 a lunatick; and the 
ry thing elſe be intitled to the ſame protection with an | a_/cire facias to ſet Pl d he: the party thus found bring 
Ideot; and tho! his diſorder ſeems permanent and fixed, | the lunatick et aſide the inquiſition, the committee of 
et as he had once reaſon and underſtanding, and as the | cias; for by 5 Ion 1 1 ir _— a 
w ſees no impoſſibility but what he may be reſtored to natick, being onl 2 N 5 the eſtate of the lu- 
1 in, it makes the King only a truſtee for the be- and — his Gon is Winks de Kin cy wh 
nefit of ſuch a one, without giving him any profit or in-| General of the nat of he aff: 3 
tereſt in his eſtate. 1 Hal. Hi. P. C. 30. r ure of the affair, who is the proper per- 
3. A lunatick, this is alſo Dementia accidentalis vel] 124. Suſan 7 * bern py behalf of the King. 2 Sid. 
adventitia, and takes its name from the great influence] As to ide lu Week te ; 
which the moon has in all diſorders of the brain; „ e 
tho* ſuch i ain; and| capital caſes, it is not neceſſary th : 
uch aone hath intervals of reaſon, yet during his quiſition that the part ks . 
phrenzy he is intitled to the ſame indulgence as to his] previous to the Pare NE u, ideot, or lunatick, 
2 and ſtands in the ſame degree with one whoſe diſ- attually mad at 9 he y > 3 
ee 4 C125. G. La. % e ene eee 
1 Hale Hit, F. C. 31. . es this regularly is to be tried by an inqueſt 
D 4- One made mad by drunkenneſs, which is called | in the court Gra forth ” al gr pres 8 
ementia effetata ; and tho, as has been ſaid, ſuch a| found that h e trial of the offence; and if it be 
perſon be not intitled to the protection of the law, yet if | without an der” 1 os red 
a perſon by the unſkilfulneſs of his phyſician, or by the] only fei ) Bi lf mn 
contrivance of his enemies, eat or drink ſuch a thing as 5 10 tall t "ti mad, and he refuſes to anſwer or 
cauſeth phrenzy, this puts him in the ſame condition with] 26 A. « } 4" VO e ARS ag 
any other frenzy, and equally excuſeth him; alſo if by | Sv 0 OM = 9 
one or more ſuch prices an habitual or fixed phrenzy e Hawk. P. C. 2. 1 Hal. Hit. P. C. 
SI _ Net. Ts act 7 b contracted by the vice] Alfo in caſe a man. i 
th bh 6 the party, yet this habitual and faxed phrenzy ſight or b | 4 7 frenzy happen by ſome Over 
1 D gaoler, to plead to his indict- 
ame was contracted involuntarily at firſt. Plow. court upon hi bu his trial, and it appears to the 
I 7 ah * Juſtice 29. a. Co. Lit. 247. 1 Hale Hift.| on 2 diſcharge . is _ the judge in diſcreti- 
har tho? this fabieft of | gaol to be tried after ru nk * ra hay 
. f s ſubject of madneſs may be ſpun out to | eſpecially in caſ very of his underſtanding, 
a greater length, and branched into ſeveral kinds and de- | touchin ** — of — appear upon the evidence 
mn in . 8 that the prevailing diſtinction here-¶ and if om — f avi - ken . 
1 hee is between ideocy and lunacy ; the firſt a farui | or if there be no colour of evidence to prove him guilty, 
4 itate, vel dementia naturalis, which excuſeth the | the time of r evidence to prove his inſanity at 
pſt as to his acts, and intitles the King to the receipt | vour of ay: Nye act committed, then upon the ſame fa- 
5 * fen and profits of his eſtate during his life, the trial P Re it ſhou'd be proceeded in 
the pe ing obliged torender any account for the ſame ; | Hal. H. 3 e ee pon ts 
ON r accidental or adventitious madneſs, which, . % - the +56 P. 8 r 
way 725 anant and fixed, or with lucid intervals, goes | fence e on during his inſanity commits a capital of- 
. by general name of lunacy, and equally exculeth ed , 7 recovers his underſtanding, and being indict- » 
rt ay ou oe rg he eter dere id a eB 
8 , in the latter caſe the Kin | ited; for, by reaſon of his 1 — 
TEST non wg en rd, 6 
u NE ppens to be reſtored to his underſtandi : . 
2 * 1 if it happen otherwiſe. 1 . 3 an intereſt in, and juriſdiction over them, 
. . a n . | 
+a 2 ne 
II. Ho ideots and lunaticks are to be | It ſeems to be agreed at thi WS. 
nd a agreed at this day, that the 
Every perſon of the age of diſcretion n. * 8 parens patriæ hath the protection o all his Fre 3 
ed to be of ſ preſum- | that in a : yects, and 
ound mind and memory, unleſs the contrary |thoſ more peculiar manner he is to take care of all 
ike 4 | Fouls Hig. P * as well in civil as eriminal — ink pane ur — r 
TY 4 if. P. C. 33. n are incapable of takin | 
2 mw of ideocy, nad; or | in civil caſes, — es; this, in ſome books, is called a eee 
= hg l N the commitment or uſt 45 . 3 N munus, or duty which the 
ch belongs to the King, either to hi t in return to their ſubject; 
2 uſe and benefit, as in caſe of ideocy, — the ler my allegiance to him. Staund. Prerog. = age — 
RT in caſe of accidental madneſs or lunacy is by 2 — 14. 4 O. 126. 4. Dyer 25. 33. 
or commiſſion to the ſheriff or ef „is b rd Coke is of opinion, that by the Com 
lar commiſſi For eſcheator, or particu-|the King had 1 mon law 
inquiſiti oners both by their own inſpection and by g had no prerogative in the cuſtody of an ideot' 
r and return their inquiſition — 995 but that the ſame. belonged to the lords of . < 
— ; and thereupon a grant or commitment of th ands were holden, and that the ſame was gi 8 
A ens ee ee pt ſe emi 
: as nj mA arta, and be | 
2 a lunatick or ideot, a ſpecial 1 5 0 finding Regis 17. Ed. — caps. 9 i the 8 de FF arogairua 
party bef y iſſue to bring | ſays, that this : 4 Co. Beverley's caſe, he 
ann F Way 20 er Epooee. lon 
5 - 4 1 « 2 . . 7 g t . * * 
ano ideot, the ar ar Ren Tapes is" UI Re N 
. ged without any traverſe or monſtrans de droit dif | But however that ma be, — by the. ſtatut 
2 40. 126. And for this writ of idiota inqui 9 Co. | prerogativa Regis, or 17 24 r atute de 
Fiz. N. B. 232, 3. ata inquirendo, the King ſhall have the 807 of the —_— — 
. I fooks a S Ot natur 
| taking the profits of them, without waſte or de- 
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ſtruction, and ſhall find them their neceſſaries, of whoſe | 
fees ſoever the lands be holden ; and after the death of 
ſuch 1deors, he ſhall render it to the right heirs, ſo that 
ſuch ideots ſhall not alien, nor their heirs be difinherit- | 
ed. a 2 
And by cap. 10. of the ſaid ſtatute, © The King ſhall 
provide when any (that beforetime hath had his wit and 
memory) happen to fail of his wit, and there are man 
per lucida intervalla, that their lands and tenements ſhall 
be ſafely kept without waſte and deſtruction, and that 
they and their houſhold ſhall live and be maintained com- 
petently with the profits of the ſame, and the reſidue, 
beſides their ſuſtentation, ſhall be kept to their uſe, to be 
delivered unto them when they come to right mind; ſo 
that ſuch lands and tenements ſhall in no wiſe be aliened, 
and the King ſhall take nothing to his own uſe; and if 
the party die in ſuch eſtate, then the reſidue ſhall be di- 
ſtributed for his ſoul, by the adviſe of the ordinary.” 
This diſtinction, eſtabliſhed by this ſtatute, between 

e King's intereſt in the lands of an ideot and Junatick, 
is laid down and admitted in all the books which ſpeak 
of this matter ; and on this foundation it hath been re- 
ſolved, that the King may grant the cuſtody of an 
ideot and his lands to a perſon, his heirs and executors, 
and that he had the ſame intereſt ſuch a one as he had in 
his ward by the Common law. Bro. Ideot, 4, 5. Dyer 
25. Moor 4. pl. 12. 1 And. 23. 4 Co. 127. Co. Lit. 
247. OY 

5 though a Junatick is by commiſſion to be under 
the care of the publick, and ſuch committee is to be ap- 
pointed for him by the Lord Chancellor, whoſe acts are 
ſuhject to the controul and correction of the court of 
Chancery; yet ſuch a one, whether ſo appointed, or 
whether he of his own head take upon him the care and 
management of the eſtate of a Junatick, is but in nature 
of a bailiff or truſtee for him, and accountable to him, 
his executors or adminiſtrators. - 4 Co. 127. 2 Chan. 
Ca. 239. | 

And as the committees of a lunatick have no intereſt, 
but an eſtate during pleaſure, it has been ruled, that they 
cannot make leaſes, nor any ways incumber the luna- 
tick's eſtate, without a ſpecial order from the court of 
Chancery, where the profits are not ſufficient to main- 
tain the lunatick. 1 Vern. 262. Fyſter v. Merchant. 

Alſo where a Junatick, before he became ſuch, made 
a mortgage of good part of his eſtate for 50 J. and the 
committee transferred this mortgage, and took up 3 or 
400 l. more upon it; and it was held by my Lord Keep- 
er, that the mortage ſhould ſtand but a ſecurity for the 

50. only. 1 Vern. 262, 263. | 

And though the King, . been ſaid, has the ſole 
direction and management of ideots, Ec. yet a private 
perſon may confine a friend who is mad, and bind and 

beat him, Sc. in ſuch a manner as is proper in ſuch cir- 
cumſtances. 2 Rol. Abr. 546. 

And alſo by the 12 Ann. cap. 23. reciting, that 
whereas there are ſometimes in pariſnes, towns and pla- 
ces, perſons of little or no eſtate, who by lunacy, or other- 
wiſe, are furiouſly mad, and dangerous to be permitted 
to go abroad, and by the laws in being the juſtices of 
peace and officers have not authority to reſtrain and con- 
fine them, it is enacted, ** That it ſhall and may be 
lawful for any two juſtices of the peace, where ſuch lu- 
natick or mad perſon ſhall be found, by warrant under 
their hands and ſeals, directed to the conſtables, church- 

| wardens and overſeers of the poor of ſuch pariſh, town 
or place, or ſome of them, to cauſe ſuch perſon to be 
apprehended and kept ſafely locked up in ſuch place with- 
in the county where ſuch pariſh or town ſhall lie, as 
ſuch juſtices ſhall, under their hands and ſeals, direct and 
appoint ; and (if ſuch juſtices find it neceſſary) to be 
there chained, if the laſt legal Settlement of ſuch perſon 
ſhall be in any pariſh, town or place within ſuch coun- 
ty; and if ſuch ſettlement ſhall not be there, then 
ſuch perſon ſhall be ſent to the place of his or her laſt 
legal ſettlement, as vagrants by this act are directed to 
be ſent (whipping excepted) and ſhall be kept ſafely lock- 
ed uptr chained, as aforeſaid; and the charges of keep- 
ing and maintaining ſuch perſon during ſuch reſtraint, 
(which ſhall be for and during ſuch time only, as ſuch 


ſhall be ſufficient to maintain his wife and childre 


« 
"a 


* 
* 
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lunacy or madneſs ſhall continue, ) ſhall be ſatisfied and 
paid by order of two or more juſtices of the 
county, town or place where ſuch ſettlement ſhall h 
out of the eſtate of ſuch perſcn, 


Peace for the 


if ſuch perſon. 
eſtate to pay and ſatisſy the ſame, over 1 24 
hath any; and if he hath not ſuch an eſtate, * 
charges of the keeping and maintaining ſuch perſon, du- 
ring ſuch reſtraint, ſhall be ſatisfied and paid by ſuch 
ways and means as the poor of ſuch pariſh, town or 
place, are by the laws in being to be provided for. 
Provided, that this act, or any thing contained 
therein, ſnall not extend, or be conſtrued to extend, to 
reſtrain or abridge the prerogative of the Queen, or the 
power or authority of the Lord Chancellor, Lord Keep- 
er, Commiſſioners of the Great Seal for the time bei 
or of the Chancellor, or Vice-Chancellor of the Co 
Palatine of Lancafter for the time being, or of the Cham. 
berlane or Vice-Chamberlane of the county palatine of 
Chefter for the time being, touching or concerning the 
premiſles.” 8 


IV. How far their want of underſtanding ſball ls ſaid 
to be prejudicial to them in civil reſpecls. 
An ideot, or perſon non compos, may inherit, becauſe 
the law, in compaſſion of their natural infirmities, pre- 
ſumes them capable of property. Co. Lit. 2, 8. 
Alſo an ideot, or perſon of non ſane- memory, may pur- 
chaſe, becauſe it is intended for their benefit; and if af- 
ter recovery of their memory they agree thereto, t 
cannot avoid it; But if they die during their Junacy, their 
heirs may avoid it, for they ſhall not be ſubject to the 
contracts of perſons who want capacity to contract; ſo 
if after their memory recovered, the Junatick, or perſon 
non compos, die without agreement to the purchaſe, their 
heirs may avoid it. Co. Lit. 2. 2 Vent. 202. 
If an ideot or Junatick marry, and die, his wife hall 
be endowed ; for this works no forfeiture at all, and the 
King has only the cuſtody of the inheritance in one 
caſe, and the power of providing for him and his family 
in the other; but in both caſes the freehold and inher- 
tance is in the ideot or lunatic and therefore if lands de- 
ſcend to an ideot or Junatick after marriage, and the 
King, on office found, takes thoſe lands into his cuſtody 
or grants them over to another, as committee, in the uſual 
manner ; yet this ſeemsno reaſon why the huſband ſhould 
not be tenant by the curteſy, or the wife endnved, ſince 
their title does not begin to any purpoſe till the death of 
the huſband or wife, when the King's title is at an end. 
Co. Litt. 31. 4. 4 C. 124, 125. Yet ſee Plow. 263. J. 
1 Vern. 10. | | 

A lunatick ſhall be tenant by the curte/y, and ſhall have 
dower ; ſo tho' a woman, being a Junatick, kill her huſ- 
band, or any other, yet ſhe ſhall be endowed, becauſe 
this cannot be felony in her, who was deprived of her un- 
derſtanding by the act of God. Perk. 365. 

If a 8 A non compos be diſſeiſſed, and a deſcent caſt, 
this, it is ſaid takes away his entry, but not the entry 
the heir; for re larly the non compos in this caſe cannot 
alledge the diſability in himſelf, becauſe he cannot be 
ſuppoſed conſcious of it, nor is he allowed ever, at an) 
time, to alledge it, for when he is once non cmp%, 
there is no certain time when he can be adjudged tot 
cover that diſability, unleſs where he is legally commited 
and then the acts during his Iunacy will be ſet aſide - 
u and afterwards the commiſſion ſuperſeded fol 
in no other way can the non compos be legally reſtored to 
his right, and to his capacity of acting. Lit. ell. 405 
A L 3 | 
A perſon non compos, being lord of a copyhold * 
may make ts of copyhold eſtates, ſor ſuch =" 2 
do not take their perfection from any power or inte ich 
the lord, but from the cuſtom of the manor, 0 ind 
they have been demiſed and demiſable time out o 
4 Co. 23. b. Co. Copybolder. 79, 17. 1 
Tdeots and Iunaticks are both by the Civil lau, ban 
likewiſe by the common law, incapable of being ©* 


I Ne er nder t 
tors or adminiſtrators ; for theſe diſabilities 2 b hem 


they 


not only incapable of executing the truſt repo 
but alſo by their ſanity and want of un 
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e ae incapable of determining whether they will take 

ab, he execution of the truſt or not.  Godolph. 
. Leg. 86. eien eng 55 

* ore it hath been agreed, that if an executor be- 
come non compos, that the ſpiritual court mays (on account 
of this natural diſability), commit adminiſtr 
other. 1 Salk. 365. 
I Fe : von compos, being robbed, ſhall be 
bound by a ſale of his goods in a market overt. 2 If. 
713. Vide laſt clauſe, in Div. V. ; 


criminal caſes. 
It is laid down as a general rule, that ideors and lu- 


naticks, being by reaſon of their natural diſabilities in- 
capable of judging between good and evil, are puniſha- 
ble by no criminal proſecution whatſoever. 1 Hawk, P. 


And therefore a perſon, who loſes his memory by ſick- 
neſs, infirmity, or accident, and kills himſelf, is no felo 
de ſe. 3 Inſt. 54. | 

80 if . himſelf a mortal ſtroke while he is 
non compos, and recovers his underſtanding, and then 
dies he is not felo de ſe; for tho' the death compleat the 
homicide, the act muſt, be that which makes the offence. 


1 Hale Hit. P. C. 412 


But it is not every melancholy or hy pochondriacal diſ- 
temper that denominates a man non compos, for there are 
few who commit this offence, but are under ſuch infir- 
mities; but it muſt be ſuch an alienation of mind that 
renders them to be madmen, or frantick, or deſtitute of 
the uſe of reaſon. ibid. | 

And as a perſon non compos cannot be a felo de ſe by 
killing himſelf; ſo neither can he be guilty of homicide 
in killing another, nor of petit treaſon ; alſo if one who 
is committed for a capital offence become non compos be- 
fore conviction, he ſhall not be arraigned; and if after 
conviction, he ſhall not be executed. ib. 30. 1 Hawk. P. 
8 7 | 
It ſeems to have been antiently holden, (in reſpe& of 
that high regard which the law has for the ſafety of the 
King's perſon,) that a madman might be puniſhed as a 
traitor for killing, or offering to kill theKing ; but this 
is.now contradicted by better and later opinions. Fitz. 
Cron. 351. Regiſt. zog. 4 Co. 124. b. 1 Roll. Rep. 


324. 
The great difficulty in thoſe caſes is, to determine 


where a perſon ſhall be ſaid to be ſo far deprived of his 


ſenſe and memory, as not to have any of his actions im- 


puted to him; or where, notwithſtanding ſome defects 
of this kind, he ſtill appears to have ſo much reaſon and 
underſtanding as will make him accountable for his ac- 
tions, which Lord Hale diſtinguiſhes between, and 
calls by the name of Tota] and partial inſanity ; and 
tho! it be difficult to define the indiviſible line that di- 


vides perfect and partial inſanity, yet, ſays he, it muſt reſt 


upon circumſtances, duly to be weighed and confidered 
both by the judge and jury, leſt on the one ſide there 
be a kind of inhumanity towards the defects of human 
nature, or on the other ſide too great an indulgence gi- 


ven to great crimes; and the beſt meaſure he can think 


of is this: Such a perſon, as labouring under melancholy 
diſtempers, hath yet ordinarily as great underſtanding as 
a child of fourteen years commonly fk is ſuch a perſon 
as may be guilty of treaſon or felony. 1 Hale Hift. P. C. 


20. : | 
It hath been already obſerved, that he, who is guilty of 
any crime whatſoever thro' his voluntary drunkenneſs, 


ſhall be puniſhed for it is as much as if he had been ſober. 


Vide ſupra. 


Alſo he who incites a madman to do a murder, or 
other crimes, is a principal offender, and as much pu- 
niſhable as if he had done it himſelf. Keilw. 5 3. Dali. 
cap. 95. 1 Hawk. P. C. 2. | 

And here we muſt obſerve a difference the law makes 
between civil ſuits that are terminated in compenſationem 
damni_dlati, and criminal ſuits or proſecutions, that 
are ad penam & in vindiftam criminis commiſſi ; and there- 
fore it is clearly agreed, that if one who wants diſcretion: 


commits a treſpaſs againſt the perſon or poſſeſſion of ano- 


ation to an- 


3 he mall be compelled in a civil action to give ſa- 


tisfaction for the damage. 2 Rol. Abr. 547. Hob. 134. 
Co. Lit. 247. 1 Hawk. P. C. 2. 1 Hal. Hit. 15, 16, 38. 


VI. How far their a#ts are good, void, cr voidable. 
We muſt firſt diſtinguiſh, between acts done by ideors 
and lunaticks in pais, and in a court of record; that as 
to thoſe ſolemnly acknowledged in a court of record, as 
finesand recoveries, and the uſes declared on them, they 
are good, and can neither be avoided by themſelves nor 


a A their repreſentatives ; for it is to be preſumed, that had 
v. How far ibe want of underſtanding will excuſe in | they 


been under theſe difabilities, the judges would not 
have admitted them to make theſe acknowledgements, 
4 Co. 124. 2 And. 145. Co Lit. 247. | 

Therefore if a perſon non compos acknowledges a fine, 
it ſhall ſtand againſt him and his heirs, for tho” the judges 
ought not to admit of a fine from a madman, under that 
diſability, yet when it is once received, it ſhall never be 
reverſed, becauſe the record and judgment of the court 
being the higheſt evidence that can be, thelaw preſumes 


the conuzor at that time capable of contracting; and 


therefore the credit of it is not to be conteſted, nor the 
record avoided by any averment againſt the truth of it. 
4 Co. 124. 2 Inft. 483. Bro. tit. Fines 75. Co. Lit. 


247. | 

J in caſe of a fine levied by an ideot, it ſhall ſtand 
againſt him and his heirs; for no averment of zdeocy 
can vacate the fine ; nor will an office, finding him an 
ideot a nativitate, be ſufficient to reverſe the fine, for 
that were to lefſen the credit of judgments in courts of re- 
cord, by trying them by other rules than themſelves. 2 
And. 193. 4 Co. 124. 

As to acts done by them in pais, they are diſtinguiſhed 
into void and voidable, tho' as to themſelves, they are 
regularly unavoidable, becauſe no man is allowed to diſ- 
able himſelf, ſor the inſecurity that may ariſein contracts 
from counterfeited madneſs and folly ; | beſides if the 
excuſe were real, it would be 9 that the party 
ſhould know or remember what he did; but their heirs 
and executors may avoid ſuch acts in pais, by pleading 
the diſability; becauſe if they can prove it, it muſt be 
preſumed real, ſince no body can be thought to counterfeit 
it, when he can expect no benefit from it himſelf. 4 Co. 
124-8. Beverly s caſe. Bro. tit. Fait 62. F. N. B. 202. 
Cro. Eliz. 398. 8 

If an ideat or Junatick enter into recogniſance, or 
acknowledge a flatute, neither they themſelves, nor their 
heirs nor executors can avoid them; for theſe are ſecu- 
rities of a higher nature than ſpecialties and obligations, 
which yet they themſelves cannot avoid, and being mat- 
ters of record; and equivalent to judgments of the ſupe- 
rior courts, neither they themſelves, their heirs nor exe- 
cuters can avoid them. 4 Co. 124. 4. 10 Co. 42.b. 2 
Inſt. 483. Bro. Fait. Inrol. 14. 

If parceners of non-ſane memory make partition, unleſs 
it be equal, it ſhall only bind the parties themſelves, 
but not their iſſue: And the reaſon it binds the parties 
themſelves is the ſame that all other contracts bind them 
viZ. becauſe no man is admitted to ſtultify himſelf : And 
the reaſon their iſſue may avoid ſuch partition is the ſame 
likewiſe for which they may avoid all other contracts made 
by ſuch anceſtors during their inſanity, viz. becauſe they 
may be admitted to ſhew the incapacity of their anceſtors, 
and ſo avoid all acts done by them during that time. Co. 
Lit. 166. 4. ; 

Altho', as hath been obſerved, according to the ſtrict 
rules of law no perſon is allowed to ſtultify himſelf, yet 
it ſeems that even at law, the contracis of ideots and luna 
ticks, after office found, and the party legally commit- 
ted, are void, and it muſt be at the peril of him who deals 
with ſuch a one; and that if afterwards the commiſſion 
of lunacy be ſuperſeded or diſcharged, the non compos 
ſhall be reſtored to his legal right : But this it ſeems, 
muſt be at the ſuit and application of his committee. 4 Co. 
125. 2 ; 

Alfo there are frequent inſtances in equity, where not 
only ideots and Iunaticks, who come within the protection of 
the law, but alſo perſons of weak underſtandings haye been 
relieved, when they appeared to have been impoſed pon in 
_ _— and unreaſonable purchaſes, and ſecutities 

| ob- 
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obtained from them ſet aſide in their favour, But for | If a treſpaſs be committed in the lands of a lunatick 

this ſee 1 Chan. Ca. 113. 153. 1 Vern. 155. 2 Vern. | whois legally committed, the committee cannot bring an 

189, 414; 678. and ſee tit. Agreements, alſo vide Abr. Eg. action of treſpaſs; but this muſt be brought in the name 

279. Ridler v. Ridler. © : of the lunatick. .2 Sid. 1 * | 

Tdeots and lunaticks, during their lunacy, are incapable If a lunatick be ſued,” he muſt have a committee af. 

of making any will or teſtament; as are alſo perſons grown || figned to him to defend the ſuit. 1 Fern. 106. 

childiſh by reaſon of extreme old age; fo one actually} For more learning on this ſubject, ſee 3 New. Abr. tit 

drunk, if he be ſo drunk as to have loſt the uſe of his || Ideots and lunaticks. See Lunanicks. | : 

reaſon: but tho a perſon who wants underſtanding can- | IDEOTA INQUIRENDO VEE EXAMINAt 

not make a will, yet the rule herein is not to be taken | a writ to examine whether a perſon be an ideot. The Kin 

from his not being able to meaſure an ell of cloth, tell || having the protection of his ſubjects, and the govern. 

twenty, or the like; but whether he has ſenſe enough to | ment of their lands who are naturally defective in the; 
diſpoſe of his eſtate with underſtanding. Swinb. 71. Go- | underftanding ; for this purpoſe the writ de ideora Inquiren- 
dolpb. Orph. Leg. 25. | HEHE ] do, Sc. is iſſued, directed to the ſheriff to call before hin 
But every perſon making a will is preſumed to be of | the party ſuſpected of jdeocy, and to examine him and in- 
ſound underſtanding, untill the contrary be proved; ſo | quire by a jury of twelve men, who are to beon theiroaths, 
that the onus probandi lies on the other fide: If the teſ- whether the party is an ideot, or not, viz. If he be of (uf. 
tator uſed to have fits and lucid intervals, and it cannot | ficient underſtanding anddiſcretion to manage hiseſtate,or 
appear whether the will be made in the lucid intervals, | not ſo; and if from his birth he hath been a perfect ide 
if there be no argument of folly in the will; nay, tho“ by reaſon whereof the cuſtody of his lands and tene. 
the teſtator had no lucid intervals, yet if it can be proy- | ments ought to belong to the King; or if by any misfor- 
ed that he was mad at the time of making the will, if | tune, he hath fallen into ſuch infirmity, &c. and by what, 
the will be a ſenſible, orderly will, it ſhall ſtand; (ed qu. | Ec. and of his age, and lands, and who holds them, Gr. 
if conteſted) but the leaſt word of folly, in ſuch a will, and when the inquiſition is taken, the ſheriff is to certif 

overthrows it: on the other hand, if one be a very ideot | it into the Chancery : And the party may be e 

and make a good ſenſible will, yet the will ſhall not | examined by the Lord Chancelſar Sc, F. N. B. 232 

ſtand good. Swinb. 72. Godolph. 25. Dyer 203. 8 Reg. Orig. 267-8 Rep. 31. E. Port 

G. 147. IDEs, (dus) With the antient Romans were eight days 

If a perſon of ſound memory makes his will, and af- | in every month, ſo called; being the eight days imme. 
terwards becomes non compos, this is no revocation of the | diately after the Nones. In the months of March, My, 
will; yet a bill will not lie in the life-time of the non July and Oclober, theſe eight days begin at the cighth 
compos, to eſtabliſh the teſtimony of the witneſs in perpe- | day of the month, and continue to the fifteenth day: ln 
tuam rei memoriam to ſuch a will. Godolph. 26. 4 Co. 126. | other months they begin at the ſixth day, and 

1 Vern. 105. N _ laſt to the thirteenth. But it is obſervable, that only the 

By the ſtat. 4 Geo. 2. cap. 10. it is enacted, © That it | laſt day is called des, the firſt of theſe days is the abi 
ſhall be lawful for any perſon being :deot, lunatick or non | [des, the ſecond day the ſeventh, the _ the fixth, i.. 
compos mentis, or for the committee of ſuch perſon in his, | the eighth, ſeventh, or ſixth day before the des; and ſo 
her or their name, by the direction of the Lord Chan- | it is of the reſt of the days; wherefore when we ſpeak of 
cellor of Great Britain, or the Lord Keeper, or Com- | the Ides of any month in general, it is to be taken for the 
miſſioners of the Great Seal for the time being, ſignified | fifteenthor thirteenthof the month mentioned. See Calend. 
by an order made upon hearing all parties concerned, on | IDLENESS. Idle and diſorderly perſons liable to be 
the petition of the perſon for whom ſuch perſon being | impriſoned in the houſe of correction for one month, p 
| ideot, Junatick or non compos mentis, ſhall be ſeiſed or poſ- 17. Geo. 2. c. g. which vide, and Black. Com. 4 V. 169, 

ſeſſed in truſt, or of the mortgagor, or of the perſon in- | 170. 2 
titled to the monies ſecured by or upon any lands, &c. | DONEUM SE FACERE, IDONEARE SE, To 
whereof any ſuch perſon being ideor, lunatick or non com- | purge himſelf by oath of a crime of which he is accuſed. 
pas mentis, is or are, or ſhall be ſeiſed or poſſeſſed by way | Leg. H. I. cap. 15. where the word Idoneus is taken for 
of mortgage, or of the perſon intitled to the redemption, | innacens. But he is ſaid in our law to be idoneus homo, who 
to convey and aſſure any ſuch lands, tenements or he- | hath theſe three things, houeſty, knowledge and ability; and 
riditaments in ſuch manner as the Lord Chancellor. &- | if an officer, &c. be not idoneus he may be diſcharged. 
ſhall by ſuch order ſo to be obtained direct to any other | 8 Rep. 41. See Preſentation. 

perſon, ſuch conveyance ſo to be had and made, ſhall IDUMANUS FLUVIUS, Black- Water, in Efex. 

be as good and effectual in law, to all intents and pur-| JEJUNUM, (Purgatio per jejunium.) Tis mentioned 

poſes, as if the ſaid perſon being ideot, lunatick or non | in Leg. Canuti, cap. 7. apud Brompton, viz. Cum ſoc ſe 

compos mentis, was at the time of making ſuch convey- | purger vel jejunum ineat, fi opus eft, & applicetur ad corn 
ance of ſane mind, memory and underſtanding, and nat | ſned, & fiat voluntas Dei. | 

ideot, lunatick or non compos mentis, or had by him, her] JEMAN, Sometimes uſed for yeomen. Cowell. 

or themſelves executed the ſame.” JEOFAILE, Is compounded of the Fr. J ay faille, „ e. 
And it is further enacted, that all and every ſuch per- | Ego laꝑſus ſum, and ſignifies an overſight in pleading or 
ſon, being ideot, &c. and only truſtee or mortgagee as | other law proceedings. It is when the parties to an) ſuit 
aforeſaid, or the committee of ſuch perſon being ideot, have gone ſo far that they have joined iſſue, which ſhall 
lunatick or non compos mentis, and only ſuch. truſtee or | be tried, or is tried by a jury or inqueſt, and this plead 
mortgagee as aforeſaid, ſhall and may be impowered | ing or iſſue is ſo badly pleaded or joined, that it will be 
and compelled, by ſuch order ſo as aforeſaid to be ob- error if they proceed; then ſome of the parties may by 
tained, to make ſuch conveyance or aſſurance as aforeſaid | their counſel ſhew it to the court, as well after ver 

in like manner as truſtees or mortgagees of ſane memory | given and before judgment, as before the jury arecharg- 

are compellable to convey, ſurrender or aſſign their truſt- | ed; the ſhewing of which defects by the counſel was 

eſtate or mortgages. often, when the jury came into court to t the iſſue, by 

ſaying, This inqueſt ye ought not to take ; and if after verdi, 

VII. How they are to ſue and defend. by ſaying, To judgment you ought not 10 go, &c- Therefore 

When an ideot doth ſue or defend he ſhall not appear | for avoiding the frequent delays in ſuits b ſuch ſuggeſt 
by guardian, prochein amy or, attorney but he muſt be| ons, ſeveral ſtatutes have been made. Terms de Ley. Fo. 8 

ever in proper perſon. Co. Lit. 135. b. F. N. B. 25. In an aſſumpfit, the defendant pleads Not guilty, - 

The ſtatute of Vim. 2. cap. 15. extends not to an idrvr. | thereupon iſſue is joined, and found for the plantiff; f. 

2 Inſt. 390. : | ; -| ſhall have judgment, tho' it is an improper iſſue * 

But otherwiſe of him who becomes non compos mentis ; | action; for as there is a deceit alledged, Not guilty, 18 an 
for he ſhall appear by guardian, if within age, or by at-| anſwer thereto, and it is but an iſſue migjoined, ich 
torney if of full age. 4 Co. 124. b. Palm. 520, & vid. 2 | aided by ſtatute. Cro. Eliz. 407. If in debt upon 3 4 
Saund. 338. a gle bill, the defendant pleads payment, via: 4 
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ittance, and iſſue is joined and found for the plaintiff; 
the payment without acquittance is no plea to a 
ſingle bill, he ſhall have judgment, becauſe the iſſue 
was joined upon an affirmative and a negative, and a 
verdict for the plaintiff. Aich. 37 & 38 Eliz. 5 Rep. 


43- 


Of the ſtatutes of jeofailes. 
plea and iſſue may be aided by the ſtatute of - 
after a verdict: and if an iſſue joined be uncer- 
tain and confuſed, a verdict will help it. Cro. Car. 316. 
' Hob. 113. The ſtatutes likewiſe help when there is no 
original ; and where there is no bill upon the file, 
it is aided after verdict by ſtatute: but when there 
is an original, which is ill, that is not aided. Cro. 
Jac. 185, 480. Oo. Car. 282. The ſtatute of jeo- 
failes, 16 & 14 Car. 2. helps a miſ-trial in a proper 
county ; but not where the county is miſtaken. 1 Mod. 
24. And theſe are the flatutes of jeofailes, which help 
errors and defects by miſ-pleading in records, proces, 
miſpriſions of clerks, Sc. By 32 H. 8. c. 30. it is en- 
acted, That if the jury have once paſſed upon the iſſue, 
though afterwards there be found a jeofar/e in the pro- 
ceedings, yet judgment ſhall be given according to the 
verdict.” The 18 Eliz. c. 14. ordains, that after verdict 
given in any court of record, there' ſhall be no ſtay of 
judgment, or reverſal for want of form in a writ, count, 
plaint, Ec. or for want of any writ original or judicial 
or by reaſon of inſufficient returns of ſheriffs, Sc. But 
this is not to extend to appeals of felony, indictments, 
Sc. By the a Jes. 1. c. 13. if a verdict ſhall be given 
in any court of record, the judgment ſhall not be ſtayed 
or reverſed for variance in form between the original writ 
or bill and the declaration, Sc. or for want of averment 
of the party's being living, ſo as the perſon is proved to 
be in life; or for that the venire facias is in part miſ-award- 
ed; for miſ-nomer of jurors, if proved to be the perſons 
returned ; want of return of writs, ſo as a panel of jurors 
returned and annexed to the writs ; or for that the re- 

1 officer's name is not ſet to the return, if proof can 
de made that the writ was returned by ſuch officer, &c.” 
The ſtat. 16 C 17 Car. 2. c. 8. enacts, that judgment 
ſhall not be ſtayed or reverſed after verdict in the courts 
of record at Weſtminſter, (Sc. for default in form; or for 
that there are not pledges to proſecute upon the return of 
the original writ, or becauſe the name of the ſheriff is not 
returned upon it; for default of alledging the bringing 
into court of any bond, bill or deed, or of alledging or 
bringing in letters teſtamentaty, or of adminiſtration ; or 
for the omiifion of vi & arms, or contra pacem ; miſtak- 
ing the Chriſtian name or ſurname of either party, or the 
ſum of money, day, month or year, Sc. in any decla- 
ration or pleading, being rightly named in any record, Sc. 
preceding; nor for want of the averment of hoc paratus 
eſt verificare, or for not alledging prout patet per recordum ; 
for that there is no right venire, if the cauſe was tried by 
a jury of the proper county or place; nor any judgment 
after verdict, by confeſſion, cagnovit aftionem, Sc. ſhall 
be reverſed for want of mericordia or capiatur, or by 
reaſon that either of them are entered, the one for the 
other, Sc. But all ſuch defects, not being againſt the 
night of the matter of the ſuit, or whereby the iffue or 
trial are altered, ſhall be amended by the judges : tho 
not in ſuits of appeal of felony, indiciments, informations 
on penal ſtatutes, which are excepted out of the act. The 
22 & 23 Car. 2. c. 4. made this act perpetual. 

By 4 & 5 Ann. c. 16. all the ſtatutes of jeofailes ſhall 
extend to judgments entered by confeſſion; nil dicit, or 
non ſum informatus in any court of record; and no ſuch 
Judgment ſhall be reverſed, nor any judgment or writ of 
inquiry of damages thereon ſhall be ſtayed for any defect 
which would have been aided by thoſe ſtatutes if a ver- 
diet bad been given ; ſo as there be an original writ filed, 
Ge. The 5 Geo. 1. c. 1 8 that after verdict 
given, judgment ſhall not be ſtayed or reverſed for de- 
ect in form or fubſtance, in any bill or writ, or for va- 
ance therein, from the declaration or any other proceed- 
'ngs, See Error. And Black. Com. 3 V. 406. 4 J. 369, 
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\ parliament on the ſtat. / & 8 N 3. for double damages 
is 1 ial, tho" founded on a law that is penal, fo within 


the tes of jeofailes. : Wilſ. Rep. par. 1. fo. 125. See 
many caſes where a bad original is conſidered as none, 
and aided by the ſtatutes of jeofailes ; ſoa bad plaint in an 
inferior court is aided after verdict, and conſidered as 
none, if it varies from the declaration. Annaly 367. 
JERSEY AND GUERNSEY, Iſlands, laws relating 
to. Vide Ie. And Black. Com. 1 V. 106. 
| JESSE, A large braſs cand/eftick, with many ſconces. 
hanging down in the middle of a church or choir; which 
Jeſſe, from the ſimilitude of the 


invention was firſt called 
branches of thoſe of the Arbor Jeſſe; and this uſeful or- 
nament of churches was firſt brought over into this king- 
dom by Hugh de Flory, Abbot of St. Auſtin's in Canter- 
bury, about the year 1100. Cbron. ill. Thorn. 1796. 
ETSAM, ZON, and JOTSON ; (from the 
French jetter, ejicere,) Is any thing thrown our of a ſhip, 
being in the danger of wreck, and by the waves driven 
to the ſhore. See Flotſam, and 5 Cv. Rep. 103. And 
Black. Com. 1 V. 292. 3 V. 106. 8 

JESUITS, The ſociety of Jeſuits was inſtituted by - 
natius Loyola, a Biſcayan gentleman.—The moſt political 
and beſt regulated of all the monaſtic orders, and from 
which mankind have derived more advantages, and re- 
ceived greater hurt, than from any other of theſe reli- 
gious fraternities. Nobert. Hit. Emp. Char. V. 2 
134, 135, Sc. Born in the King's dominions and or- 
dained by the pretended juriſdiction of Rome, remaining 
in England, or coming from beyond ſea into this kingdom 
and not ſubmitting to ſome biſhop or juſtice of peace 
within three days, and taking the oaths, are guilty of high 
treaſon; and receivers, aiders and harbourers of them, 
are guilty of felony. Stat. 27 Eliz. c. 2. Perſons know- 
ing prieſts, Zefuits, &c. and not diſeovering them to a juſ- 
tice of peace, ſhall be fined and impriſoned. 22 Car. 2. 
And ſee 2) El. c. 2. Lis 

JEWS, (Judæi) In former times the Jews and all 
their goods were at the diſpoſal of the-chief lord where 
they lived; who had an abſolute property in them; and 
— might not remove to another Lord without his leave: 
and we read that King Henry 3. ſold the Jews for a cer- 
tain term of years- to Earl Richard his brother.” They 
were diſtinguiſhed from the Chriftians in their lives, and 
at their deaths ; for they wore a badge on their outward 
garments, in the ſhape of a table, and were fined if they 
went abroad without ſuch badges, and they were never 
buried within the walls of any city, but without the ſame; 
and anciently not permitted to burial in the country. 
Matt. Parifi521, 606, Sc. There were particular judges 
and laws by which their cauſes and contracts were decid- 
ed, and there was a court of juſtice aſſigned for the Jews. 
4 Infl. 254. A Jew may be witneſs by our laws,” being 
{worn on the Old Teſtament. But by our ancient books, 
Jews, Hereticks, &c. are adjudged out of the ſtatutes 
allowing benefit of clergy. 2 Hawk. P. C. 338. But 
this doctrine we apprehend is now exploded. 

The 53 Hen. 3. is called provifiones de judaiſmo; and by 
the ſtatute 18 Ed. 1. the King had a fifteenth granted 
him pro expulfione Fudeorum. In the 16th year of Edw. 
I. all the Jews in England were impriſoned ; but they re- 
deemed themſelves for a vaſt ſum of money: notwith- 
ſtanding which anno 19. of that King, he baniſhed them 
all. -Stow's Surv. Lond. b. 3. p. 54. And they remained 
in baniſhment 364 years; till Olrver Cromwell reſtored 
them to their trade and woxſhip here. See ſtat. 1 Ann. 
c. 30. concerning Jeuiſb parents refuſing maintenance to 
a proteſtant child; and 10 Geo. 1. c. 4. by which Jews 
may take the oaths to the government, &: Stat. anno 
26 Geo. 2. c. 26. an act was made to permit perſons, pro- 
feſſing the Jeuiſb religion, to be naturalized by parlia- 
ment; but the very next year, the legiſlature thought 
proper to repeal it. 27. Geo. 2. c. 1. | 

Alterations of the abyuration oath in favour of Jews, to 
be naturalized in America, 1 3 Geo. 2. c. J. ſe. 3. © 
| A plaintiff had leave given him by the court to alter 
the Viſne from Loudon to Middleſex, b-cauſe all the fittings 


432. Note, An action for a falſe return of a member of 


in London were on a Saturday, and his witneſs was a Jew, 

and would not appear that day. 2 Mod 271. Mich. 29 

| Car. 2.C. B. in caſe f Barter v. Warren. | 
88 | A 
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A Jew brought an action, and the defendant pleaded 
that the plaintiff is a Je, and that all Jews are perpe- 
tual enemies regis & reltgionts ; judgment ſi acta. But 
per cur. A Jew may recover as well as a villain, and the 
plea is but in diſability ſo long as the King ſhall prohibit 
them to trade; and judgment for the plaintiff. - L. P R. 
4. cites Mich. 36 Car. 2. B. K. HA; | 
A Jeu was ordered to ſwear his anſwer upon the 
Pentateuch, and that the plaintiff's clerk ſhould be pre- 
ſent to fee him ſworn. Mich. 1684. Vern. R. 263. 
Anon. 33] | — VP | 
The Jews are here by an implied licence, but on a pro- 
clamation of baniſhment, tis like a determination of let- 
ters of ſafe conduct to an alien enemy, that was here by 
virtue e —— before, we, * 2 2 Show. 37 1. in 
caſe of the Eaft-India Company v. 38, 1 
Vide Judaiſm, and Wm's Rep. 524. Hill. 1918. Vin- 
cent v. Farnandez. And Black. Com. 1 V. 375, 449. 4 J. 
365 = | | 
JEWELS. All diamonds and other jewels may be im- 
ported or exported without paying any cuſtom duty, &e. 
But not to make void duties granted the Eaft-India com- 
pany, for jewels brought from places in their limits. Stat. 
6 Geo. 2.c. 7. See Jocalia. 
IFUNGIA, The fineft white bread, formerly called 
cocked bread. Cowell. | I 
IGNIS JUDICIUM, Purgation by fire, or the old ju- 
dicial fiery trial. Id. See Ordeal. | 
IGNORAMUS, (7. e. We are ignorant) Is uſed by the 
. grandjuryimpanelled on the inquiſition of criminal cauſes 
when they reject the evidence as too weak or defective to 
make good the preſentment againſt a perſon ſo as to put 
him on the trial, in which caſe they write this word on 
the bill of indiftment ; the effect whereof is, that all far- 
ther inquiry and proceedings againſt that party, for that 
fault wherewith he is charged, 1s thereby ſtopped, and he 
is delivered without further anſwer. 3. Inſt. 30. i. e. 
for that time. For, if better evidence can be procured, 
(or partiality in the jury is ſuſpected) a new bill of in- 
dictment may be preferred, at another ſeſſions, Sc. 
IGNORANCE, (Ig mrantia] Which is want of Know- 
ledge of the law, ſhall not excuſe any man from the pe- 
nalty of it. Every perſon is bound at his peril to take no- 
tice what the law of the realm is; and #gnorance of it, 
though it be invincible, where a man affirms that he hath 
doneall that in him lies to know the law, will not excuſe 
him. Dog. & Stud. 1. 46. (This may be confidered as 
an argument in favour of the poſition, that jurors arejudg- 
es of the law, as well as of the fact.) And an infant 
of the age of diſcretion ſhall be punifhed for crimes, tho 
he be ignorant of the law ; but infants of tender age, have 
ignorance by nature to excuſe them; ſo perſons non compos 
have ignorance by the hand of God. Stud. Compan. 8 3, 
84. Though ignorance of the law excuſeth not, ignorance 
of the fact doth : as if a perſon buy a horſe or other thing 
in open market, of one that had no property therein, and 
not knowing but he had right ; in that caſe he hath good 
title, and the ignorauce ſhall excuſe him. Dact. & Stud. 
309. But if the party bought the horſe out of the mar- 
ket; or knew the ſeller had no right, the buying in open 
market, would not have excuſed. [btd. 5 Rep.83. Alſo 
where a man is to enter into land, or ſeize goods, Sc. 
he muſt ſee that what he does be rightly done, or his g- 
norance ſhall be no excuſe. - Woad's Infl. 608. See Black. 
m. 4 V. 27. | | 
IKENILD-STREET, Is one of the four famous ways 
that the Romans made in England, called Stratum Iceno- 
rum, becauſe it took beginning ab Icenis, which were the 
people that inhabited Norfolk, Suffolk and Cambridgeſbire. 
- Camb. Brit. f. 343. Leg. Edw. Conf. c. 12. See Wat- 


ling-Street. 5 
- ILET, By contraction ight, ſignifies a little iſland. 
Blunt. 

ILLEVIABLE, A debt or duty that cannot, or ought 
_— be levied ; as nthi ſet upon a debt is a mark for ille- 
wable. - 

„ IL LITERATE. If an illiterate man be to ſeal a deed, 
he is not bound to do it, if none be preſent to read it, if 
required; and reading a deed falſe, will make it void. 2 
Rep. 3, 11. A man may plead non eft factum to a deed 
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read falſe; as where a releaſe of an annuity was read to 
an illiterate perſon, as a releaſe of the arrears only, G. 
agreed to be releaſed. Moor 148. If there is a time l. 
mited for a perſon to ſeal a wing, in ſuch caſe lire, 
ſhall be no excuſe, becauſe he might provide a ſkilful — 
to inſtruct him; but when he is obliged to ſeal it upon 
requeſt, c. there he ſhall have convenient time to be in- 
ſtructed. 2 Nell Abr. 946. | 

If a man for great age cannot ſee to read, and ſeals an 
obligation upon falſe reading, he ſhall avoid it. 11 
28. Reſolved, though he was lettered ; for now he has 
all his intelligence by hearing. Alſo vide g H. 6. 59. þ 
10 H. 6. 6. 10. 2 Rep. 9. Skin. 2 47 E. 3. 3. ) 


n 3. 31.6. 32. 4. 
11 Rep. 27. b.  Piggot's caſe. * 
IL UM NATE, To illuminate, To draw in gold 


and colours the initial letters, and the occaſional pictures 


in manuſcript books Ata igſe epiſcopus libros ſcriler- 
illuminare, & Igare non faftidiret. Brompton, ſub amy 
1076. Thoſe perſons who particularly practiſed this art, 
were called illuminatores, whence our [tmners. 
IMAGES, How to be defaced, 3 & 4 Ed 6.c. 10. 
IMAGINING (or compaſſing, &c.) THE KINGS 
DEATH, is high treaſon, 25 Ed. 2. c. 2. A Queenre- 
nant is within the words of the act. 1 Hal. E C. 19. 
The terms compaſſing, AIR, are ſynonimus. And 
there muſt be ſufficient proof of an Overt act to convid. 
Black. Com. 4 V. 16, 77, 78, 79 Sc. | 
IMBARGO. (Span. in Lat. Navium detentio) Is a 
ſtay, or arreſt upon ſhips or merchandiſe, by publick au- 
thority. Stat. 18 Car. 2. c. 5. This arreft of ſhipping is 
commonly of the fhips of foreigners in time of war and 
difference with ſtates to whom they afe belonging : but 
by an ancient ſtatute, foreign merchants in this kingdom 


are to have forty days notice to ſell their effects and de- 


uſual method is by impeachment in parli 


part, on any difference with a foreign nation. 2) L 
3. c. 17. The King may grant mbargoes on ſhips, or em- 
ploy the fhips of his ſubjects, in time of danger, for the 
ſervice and defence of the nation ; but a warrant to ſtay 
a ſingle ſhip, on a private account is no legal imb 
Moor 892. Carth. 297. Prohibiting commerce in the time 
of war; or of plague, peſtilence, Sc. is a kind of imbargo 
on ſbippiing. 

IMBASING of money, (from adultero to corrupt or 
mingle) Signifies to mix ſpecies with an allay below the 
ſtandard of ſterling ; which the King by his prerogative 
may do, and yet keep it up to the ſame value as before: 
Inbanſing of it, is when *'tis raiſed to a higher rate, by 
proclamation, 1 Hale's Hift. P. C. 192. 

IMBEZZLE, to ſteal, pilfer, or purloin ; or where a per- 
ſon entruſted with goods, waſtes and diminiſhes them. 
The word imbezale is mentioned in ſeveral ſtatutes, part. 
cularly relating to workers of wool, Sc. as the ſtat. 7. 
Fac. I. c. I. 14. Car. 2. c. 31. and 1 Ann. By the for- 
mer of which, imbezzleers of wool, yarn, or other mate- 
rials for making of cloth, are to make ſatisfaction, or be 
whipped and put in the ſtocks; and by the latter the) 
are to forfeit double damages, and be committed to the 
houſe of correction till paid, c. By a late ſtatute, per- 
ſons that imbezz/eorillegally diſpoſe of any woollen, Innen, 


fuftian, cotton, or iron materials; or gloves, leather 


ſhoes, Cc. they are intruſted to work up, ſhall forfeit 
double the value, or be ſent to the houſe of correction, 
and there whipped, and kept to hard labour fourteen 
days; and for a ſecond offence forfeit four times the va- 
lue, &c. And buyers and receivers are liable to the ſame 
penalties. ' Stat. 1 3 Geo. 2. c. 8. If any ſervant tmbezz1es, 
purloins, or makes away his maſter's goods, to 40-- 72 
it is made felony without benefit of clergy, by 12 


c. 7. | 
Imbezzling the King's armour or flores is felony * 

El. c. 4. As to naval ſtores the benefit of clergy s e 

away by 22 Car. 2.c. 5. Other inferior imbezzlemen 


and miſdemeanors, that fall under this denomination, 


are puniſhed by ſtatute, 1 Geo. I. c. 25. with fine and im 


priſonment. 


Imbezzling the public money. If by high offers 7 | 


Common law the offender is ſuhject to 32 Were e 
fine and impriſonment. Black. Com. 4. L. 121, 151 
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the citizens of London, a general immunity from all tolls, 
Se. except cuſtoms and priſage of wine. Cit. lib. 94 
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Inbezzling or vacating records, is a felonious offence 

againſt = ick juſtice. See 8 Hen. 6- c. 12. Black. Cm. 

4. 128. | 2 1 

IMBRACERY. See Embracery.  . 

IMBROCUS. A brook, a gut, a water-paſſage. Sam- 
Ports and Forts, p 43. oy. 

*" IBROIDERY, See N 

IMMUNITIES. King Hen. 3. by charter granted to 


ærogative, London. 
Wel. Is to put in a pound, by the laws of 
. 6% 
MAFA cl. {Impanellare Juratis) Signifies the writ- 
ing and.entering into a parchment ſchedule by the ſhe- 
fff of the names of a jury ſummoned to appear for the 
performance of ſuch publick ſervice as juries are employ- 
ed in. Impanulare was ſometimes a privilege granted that 
a perſon ſhould not be impanelled or returned upon a qu- 
ry. Non ponatur nec impanuletur in abliguibus jura- 
tis, &c. Paroch. Antiq. 657. See Panel, and Kennet's 


Gloſſary. 
SZ ARLANCE, (Interlocutio, vel licentia interloquen- 


Common law is taken for a petition in court of a day to 
conſider, or adviſe what anſwer the defendant ſhall make 
to the action of the plaintiff; being a continuance of the 
cauſe till another day, or a larger time given by the 
court. 


Imparlance is either 
General 


ar 
Special. 


A general imparlance is ſet down and entered in gene- 
ral terms, without any ſpecial clauſe, thus; and now ar 
this day to wit, on Thurſday next after the Octave of St. 
Hillary, in the ſame term, until which day the aforeſaid 
C. D. the defendant had licence to imparle to the bill aforeſaid, 
and then to anſwer, So. 

Special imparlance, is where the party deſires a far- 
ther day to anſwer, adding alſa theſe words; Saving all 
advantages, as well to the jurisdiftion of the court, as to the 
writ and declaration, &c. Kitch. 200. This imparlance is 
had on the declaration of the plantiff ; and ſpecial im- 
parlance is of uſe where the defendant is to plead ſome 
matters which cannot be pleaded after a general impar- 
lance. 5. Rep. 75. 
Imparlance is generally to the next term; and if the 
plantiff amend -his declaration after delivered or filed, 
the defendant may imparle to the next term afterwards, 
if the plantiff do not pay coſts; but if he pay coſts, 
which are accepted, the defendant cannot ark 2 Lill. 
Abr. 35. Alſo if the plantiff declares againſt the defend- 
ant, but doth not proceed in three terms after; the de- 
fendant may imparle to the next term. Bid. 


Cauſes of imparlance, &c. . 


The not delivering a declaration in time is ſometimes! 
the cauſe of imparlance of courſe : and where the defend- 
ant's caſe requires a ſpecial plea, and the matter which 
is to be pleaded is difficult; the court will, upon motion, 
grant the defendant an imparlance, and longer time to 
put in his plea, than otherwiſe by the rules of the court 
he ought to have : if the plantiff keeps any deed or other 
thing from the defendant, whereby he is to make his 
defence, 1 may be granted till the plantiff de- 
livers it to him, or brings it into court, and a conveni- 
ent time after to plead. Hill. 22 Car. 1 B. R. 

* SY In criminal procerdingg. 
An impurlance being prayed on a defendant's appear- 
ing to anſwer an information, it was ſaid imparlance was for- 


on the crown ſide; and it was ruled that the defendant 
ſhould have the ſame time to imparle that the proceſs! 
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i) Is derived from the Fr. parler, to ſpeak, and in the 


/ 


Ponata, is he that is inducted, and in 
n! nefice, Dyer, Jol. 40. num. 72. ſays & C 
are parſons 1 | 


merly from day to day, but now from one term or another, | 


ment or capias; for when he comes in upon that, he 
muſt plead inflanter. 1 Salk. 267. Mod. Caſes 243. 
And if proceſs had been continued, he might have been 
brought in the ſame term upon an attachment; and then 
there could be no imparlance, but he ought to plead in- 


flanter. 2 Nelſ. Abr. 947. 


Where imparlances are not allowed. 


72 22 a | 

There are many caſes wherein impaffences are not al- 
lowed : no imparlance is granted in an homme replegiando; 
or in an aſſiſe, unleſs on good cauſe ſhewn : nor ſhall 
there be any imparlance in an action of ſpecial clauſum fre- 
git; though it is allowed in general actions of treſpaſs. 
Hill. 9 W. 3. 3 Salk. 186. Where an attorney, or other 
privileged perſon of the court, ſues another, the defend- 
ant cannot imparle, but muſt plead preſently ; if the plain- 
tiff ſues out a ſpecial original, wherein the cauſe of acti- 
on is expreſſed, and the defendant is taken on a ſpecial 
capias, he ſhall not have an imparlance, but ſhall plead as 
ſoon as the rules are out. 2 Lill. 35, 36. 


Of pleading afterwards. 


As to pleadings on imparlances ; a plea to the juriſdic- 
tion, may not be pleaded after general imparlauce. Raym. 
34. After imparlance, the defendant cannot plead in a- 
batement ; if he doth, and the plaintiff tenders an iſſue, 
whereupon the defendant demurs, and the plaintiffjoins 
in demurrer, ſuch plea is not peremptory ; - becauſe the 
plaintiff ought not to have joined in demurrer, but to 
have moved the court, that the defendant might be com- 
pelled to plead in chief. Allen 65. Tho' a defendant 
may not plead in abatement after a general imparlance ; 
yet if it appear by the record that the plaintiff hath 
brought his action before he had any cauſe, the court ex 
officio will abate the writ. 2 Lev. 197. | 


What may not be done after imparlance, and where the want 
1 : . UU lit 5 1 
The defendant cannot have oyer of a deed in a common 
caſe, after imparlance: and a tender after imparlance is 
naught. 2 Lev. 190. Lutw. 238. If it appears upon 
the record, that an imparlance'was due, and denied, it is 
error; but then ſuch error muſt a on the record, 
3 Salk. 168. It has been held, that the defendant doth 
not appear on a dies datus, the plaintiff ſhall not have 
judgment by default, as he may on imparlance; becauſe 
the dies datus is not ſo ſtrong againſt him as an imparlance - 
and therefore the plaintiff muſt take proceſs againſt the 
defendant for not appearing at the time. Moor 19. 2 
Modern practice as to imparlances, &c. 

By late orders of court, where a defendant is arreſted 
by proceſs out of B. R. in which the cauſCof action is ſpe- 
cially expreſſeg; or a copy of proceſs is delivered, and 
the plaintiff hath declared, the defendant ſhall not have 
liberty of imparlance, wighout leave firſt granted, but 
ſhall plead within the time allowed a defendant proſecu- 
ted by original writ. Ord. Hill. 2 Geo. 2. And upon all 
proceſſes returnable the, firſt, or ſecond return of any 
term, the declaration ſhall be delivered with notice to 
plead in eight days after delivery, where. the defendant 
lives above twenty miles from Landon, Ec. without any 
parlance; and on default of pleading, the plaintiff may 
55 Judgment. Ord. Cur. Trin. 5.& 6 Ceo. 2. Vide New 

. tit. Pleading, and 14 Fin. Abr. tit. Imparlance. 
IMPARSONEE, -A. parſon impar/onep, perſona impar- 
rollin of a be- 
55 

ar /onees ot a benen op unto 

them. Cn > W BY) 15 5 2 
IMFPRACTHIMENT, the Lat. ipetere) Is the ac- 
euſation and proſecution ot a petſon for treaſon, or other 
crimes and miſdemeanors. Any member of the Houſe of 
Commons may not only impeach any one of their own 


would have taken up, if he had ſtood out till the attach- 
| 


wp alſo any Lord of parliament, &c. And there 


| upon 
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upon articles are exhibited on behalf of the Commons, | 
and managers appointed to make good their charge and 
accuſation; which being done in the proper judicature, 
ſentence is paſſed, Sc. And it is obſerved, that the ſame 
evidence is required in an impeachment in parliament, as 
in the ordinary courts of juſtice: but not in bills of at- 


| 


tainder. State Trials, Vol. 1. 676. Vol. 4. 311. An im- 


peachment before the Lords by the Commons of Great 
Britain, in paitliament, is a proſecution of the known and 
eſtabliſhed law, Md hath been frequently put in practice; 
being a preſentment to the moſt high and ſupreme court 
of criminal jurisdiction, by the moſt ſolemn grand inque 
of the whole kingdom. (1 Hal. P. C. 1 50.) A commo- 
ner cannot however be impeached before the Lords for 
any capital offence, but only for high miſdemeanors: 
(Rot. Purl. 4 Ed. 3.n. 2 & 6. 2 Brad. Hiſt. 190. 
Selden. Judic. in Parl. ch. 1.) A peer may beimpeact 
for any crime. The articles of impeachment are a kind 
of bills of inditment found by the Houſe of Commons, 
and afterwards tried by the Lords; who are in caſes of 
miſdemeanors conſidered not only as their own peers, but 
as the peers of the whole nation. This is a cuſtom deriv- 
ed to us from the conſtitution of the antient Germans; 
who in their great counſels ſometimes tried capital accu- 
ſations relating to the publick : * Licet apud concilium ac- 
© cuſare quoque, et diſcrimen capitis intendare.” Tacit. de 
. mor, Germ. 12. See on this ſubject. Black. Com. 4 V. 
256, 257, 258. And Monteſquteu's L' Eſpirt des Lois. 
J. 11. c. 6: vel. 1. of the guarto edition, 208, 210. parti- 
cularly fel. 217, 218. - P 
No pardon under the Great Seal, can be pleaded to an 
impeachment by the Commons in parliament. 12 & 13 


. c. 2. 
IMPEACHMENT OF WASTE, ( Impetiti» vaſti, from 
the Fr. empeſchement, i. e. impedimentum) Signifies a re 
ſtraint from committing of waſte upon lands or tenements, 
or a demand of recompence for waſte done by a tenant 
who hath but a particular eſtate in the land granted: 
but he that hath a leaſe ta hold without impeachment of 
waſte, hath by that ſuch an intereſt given him in the land, 
Sc. that he may make waſte without being impeached for 
it; that is, without being queſtioned, or any demand of 
recompence for the waſte done. 11 Rep. 82. Bills in e- 
quity are aften filed, as a preventive remedy, to obtain 
injundtions to ſtay waſte, which are readily granted where 
proper caſes are made out, for courts of equity to ground 
their injunctions on. See , 9 
IMPECHIARE, (French enpecher, Latin impetere,) To 
impeach, to accuſe and proſecute, for felony, or treaſon, 
Et promifit Regi Navarre quod nunguam eum impechia- 
ret pro morte dicli Caroli de Hiſpania. Hen. de Knighton, 
Fub. anno 1256. Spelman-and Somner tells us, that it is 
derived from the Lat. impetere, which is to accuſe, or in 
Jus vocare, from whence: impetitio ſignifies an accuſation, 
viz. fine impetitune vaſti, is without impeaching or accu- 
ſing him of waſte. See Impeachment. | | 
| IATUS, Expeditatus, impediati canes, Dogs 
lawed and diſabled from doing miſchief in the forefts, and 
purlieus of them. —Omnes canes infra foreftlam ſolebant eſſe 
— ata aut amputatt finiſro ortello. Cowell. See Ex- 
Hate. . WI 24 8 
 IMPEDIENS, A defendant, or deforciant. Cowell. - 
_- IMPEDIMENTS IN LAW. Perſons under impediments 
are thoſe within age, under coverture, non compos. mentis, 
in priſon, beyond ſea, Sc. who, by a ſaving in our laws 
have time to claim, and proſecute their rights, after the 


impediments removed, in caſe of fines levied, &c. 1 R. 3. 
6.7.4 H 5, e. 24. See flat. Limitations 21. Jae. 1. c. 16. 


- nd 4 Anni: TH.L $90.8 wht 0 uh; 
IMPERIALE, a ſort ef very fine cloth. Cowell. 

INMPESCRAT Us, Impeached, or accuſed. Par. 18. Ed. 1. 
IMPETTTIO, Accuſation or impeachment; as fone 
impetitione vgſi, or, fine impediments vaſt, i. e. without 
impeachment of waſte; the — not be queſtioned 
or accuſed for any waſte. CH ell. NIE, | 
- IMPEFRATION, ( Impelyatio) Signifies an obtaining 
any thing by requeſt and prayer: And in our ſtatutes it 
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| the deviſee mult neceſſarily 


I and no other 
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of the King, and other lay patrons of, this 6 | 
5 whereof was the ſame with proviſers. — 
38 Ed. 4. c. 1. 

IMPIERMENT, Is uſed for impairing or prejudicino 
as to the impierment and diminution of their good wa 
Ec. 23 Hen. 8. ü 9. . 


IMPLEAD, To ſue or proſecute by courſe of lu. 
from the Fr. plaider. . * 
IMPLEMENTS, (from the Lat. impleo, to fil up 
Things neceſſary in any trade or myſtery without which 
the work cannot be performed ; alſo the furniture of an 
2 goods, implements, c. And in. 

Plements of houſhold are tables, preſſes, cupboards, beg. 
ſteads, wainſcot, and the like: In this ſenſe we find this 
word often in gifts and conveyances of moveables 7;;n; 


de Ley. 
peached | Nr A TiO, Is where the law doth imply ſome- 


j 


thing that is not declared between parties in their deed; 
and agreement: And when our law, giveth any thing to 
a man, it giveth implicitly, whatſoever is neceſſary for 
the enjoying the ſame 2 | 


Of omiſficns belped by implication, Ec. 


The want of words in ſome caſes may be helped by 
implication, and ſo one word or thing, or one eſtate given 
ſhall be implied by another: There is an implication in 
wills and deviſes of Lands, whereby eſtates are gained; 

as if a huſband deviſes the goods in his houſe to his wiſe, 
and that after her deceaſe his ſon ſhall have them, and 
his houſe ; though the houſe be not deviſed to the wife 
by expreſs words, yet it has been held, that ſhe hath an 
eſtate for life in it by implication, becauſe no other perſon 
could then have it, the ſon and heir being excluded, who 
was to have nothing till after her deceaſe. 1 Vent. 223 
But where it may be reaſonably intended, that the de- 
viſor meant as well the one, as the other, in ſuch caſe hi 
intention ſball never be conſtrued in prejudice to the heir at lau: 
For inſtance; A man deviſed part of his lands to his 
wife for life, and that the ſame and all the reſt of his 
lands ſhould remain to his youngeſt ſon, and the heirs 
of his body, after the death of the wife; here was 10 
expreſs deviſe of the reſt of the lands to his wife, and 
ſhe ſhall not have them by implication, becauſe the eldelt 
ſon and heir at law was not excluded, who ſhall have 
them during the life of the wife, till the deviſe to the 
pang ſon takes effect, for they ſhall deſcend to the 
ir in the mean time. Moor 123. Tho' Croke, (whore- 
ports the ſame caſe,) ſays, it was adjudged the wiſe 
ſhould have the whole. Cro. Eliz. 15. 


Of efates raiſed by implication. 


Eftates for life, and eſtates-tail, may be raiſed 
plication in wills; a teſtator had three ſons, the eld 


45 


| dying, leaving his wife with child, to whom the father 


ventre /a mere, and if his mi 
ſon died before he had any iſſue of his body, remainder 
over, &c. And it was reſolved, that ſuch ſon had a1 
eſtate-tail by implication. Moor. 127. It is ſaid a fer, 
ſimple eſtate ſhall not ariſe by implication in a will; fle 
there is a perpetual charge impoſed by the deviſot, - 
the deviſee, Sc. Bridgm. 10g. Allo it hath been ® 
judged, that where a particular eſtate is devil by 
expreſsly, a contraryintent ſhall not be implied by 10 
ſubſequent clauſe. And implication is either necellar}; 
poſſible ; and where- ever an eſtate is raiſed by that _ 
in a will, it muſt be by a neceſſary implication; -d, 
have the thing &" , 
er perſon can have it. 1 Salk. 236. 2 Ne 
Abr. 494. | bs 
Salk. 


No implication ſhall be allowed againſt an expreſs e 
limited by expreſs words, to drown the ſame., agg 
There are conditions and covenants, mp d by | help 


deeds and: grants: And implication Wi rn 


deviſed an annuity in 


is a pre-obtaining of church benefices in England from 
the court of Rome, which belong to the gift and diſpoſition |. -- 


Me. And Black. Com. 2 V. 381. 
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law r and ſupply defects. See 
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" Rules, Bec. concerning implicaligy® — 

ral that where an eſtate is to be raiſed 
by Co, 2 be a neceſſary and inevitable im- 
plication, and fuch as that the words can have no other 
conſtruction whatſoever. Arg. Caſes in Chan. in Lord 
Talbot's time, 9 Mich. 17 33. in the caſe of Lord Glenor- 

v. Boſville. | 
** — — cannot be intended by deed, unleſs there 
are apt words, but otherwiſe in a will. Byownl. 153. 


Mich. 15 Jac. Newil v. Nevil. _ . _ 
An 15 Jos intent muſt not, without clear expreſſion, 


alter the equitable general law. Arg. Hill. 28 & 29 Car. 
2. 1 Chen. ſes 297. in the caſe of Ford Lord Grey v 
Lady Grey | 


An eſtate by implication was never thought of in a 
deed, nor in a will but in caſe of neceſſity; 4 Mod. 156. 
Mich. 4 W. & M. B. R. Davis v. Speed. | 

No implication ſhall be allowed againſt an expreſs eſtate 
limited by expreſs words. 1 Salk. 226. Hill. 5 W. & M 
B. R. Goodright J. Corniſh. q 
An expreſs eſtate for life cannot be enlarged by im- 
plication, but by expreſs words it may ; per Wright K. 
and 2 Ch. J. and 1 J. Mich. 1103. 2 Vern. 449. Bam- 
field v. Popham. See Tail, Will. 

IMPORTATION, ( Inportatio) Is where goods and 
merchandiſe are brought into this kingdom other 
nations. 12 Car. c. 4. 1 a 
IMPOSSIBILITV. A yy which is impoſſible in law, 
is all one with a thing impoſſible in nature: And if any 
thing in a bond or deed is impoſſible to be done, ſuch 

| deed, Sc. is void. 21 Car. 1. B. R. Yet where the 

condition of a bond becomes impaſſible by the act of God, 

in ſuch caſe, it is held the obligor ought to do AF in his 

wer towards a performance : As when a man fs bound 

to enfeoff the obligee and his heirs, and the obligee dies, 

the obligor muſt enfeoff his heir. 2 Co. Rep. 74. See 
Black. Com. 2 V. 156. ; 


IMPOST, (from the Lat. impono) Signifieth the tax re- | 


- ceived by the Prince, for ſuch merchandiſe as are brought 
into any haven within his dominions from foreign na- 
tions. 21 Eliz. 5. It may in ſome ſort be diſtinguiſhed 
from als becauſe cuſtom is rather that profit the 
Prince maketh of wares ſhipped out ; yet they are fre- 
wn confounded. Cowell. 

OSTORS ( Religious) Thoſe who falſely pretend 
an extraordinary commiſſion from heaven; or terrify and 
abuſe the people with falſe denunciations of judgments. 
They ate puniſhable by the Temporal courts with 
fine, impriſonment, and infamous corporal puniſhment. 
1 Hawk. P.C. 7. , 0 

IMFPOTENC V, is a canonical diſability to avoid mar- 
riage, in the Spiritual Court. The marriage is not void 
ab initio, but voidable only by ſentence of ſeparation, but 
to be actually made during the life of the parties. See 
Black, Cm. 1 L. 434, 435. 

IMFOTENT operty ratione. A qualified pro- 
perty may ſubſiſt with relation to animals fere nature, 
ratione tmpotentie, on account of their own inability. - As 
when hawks, herons, or other birds build in my trees, or 
conies or other creatures make their neſts or burrows in 
my land, and have young ones there; I have a qualified 
property 1n thoſe young ones, till ſuch time as they can 
fly or run away, and then my property expites, Charta de 
foreft. (g Hen. 3. c. 15.) but, till then, it is in ſome 
caſes treſpaſs, and in others felony, for a ſtranger to take 
272 7 Rep. 17. Lamb. Eiren. 274. Black Com. 

RESSING SEAMEN. As this is a ſubje& 
great conſequence, and the powet much diſputed, we ſhall 
give the ſentiments of an eminent author thereon, with- 
* vp" a p 

e power of impreſſing men for the ſea ſervice 
King's commiſſion, hasbeen a matter of ſome 7 
and ſubmitted to with great reluctance ; though it hath 
de clearly and learn@ly been ſhewn by Sir Micha#] 

Foſter, ( Rep. 1 54. Broadfoot's caſe) that the practice of 
mpreſfing, and granting powers to the Admiralty for that 
purpoſe, is of very antient date, and hath been un;fornily 
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time: Whence he concludes it to be part of the Common 
law. The difficulty ariſes from hence, that no ſtatute 
has expreſsly declared this power to be in the crown, 
though many of them very ſtrongly imply it. The ſtat. 
2 Ric. 2. c. 4. Speaks of mariners being arreſted and 
retained for the King's ſervice, as of a thing well known, 
and practiſed without diſpute; and provides a remedy 
againſt their running away. By a later ſtatute, (2 & 3 
Ph. & M. c. 16.) if any waterman, who uſes the river 
Thames, ſhall hide himſelf during the execution of any 
commiſſion of preſſing for the King's ſervice, he is liable 
to heavy penalties. By another, (5 Eli. c. 5.) no fiſher- 
man ſhall be taken by the Queen's commiſſion to ſerve as 


. | mariner; but the commiſſion ſhall be firſt brought to 


two juſtices of the peace, inhabiting near the ſea-coaſt 
where the mariners are to be taken, to the intent, that 
the juſtices may chiuſe out, and return ſuch a number of 
able bodied men, as in the commiſſion are contained, to 
ſerve her Majeſty. And, by others, (4 & 8 . 3. c. 21. 
2 Ann. c. 6. 4 5 Ann.c. 19. 13 Geb. 2. c. 17, Sc.) 
eſpecial protections are allowed to ſeamen in particular 
eircumſtances, to prevent them from being impreſſed. 
All which do moſt evidently imply a power of impreſſing 
to reſide ſome where; and, if any where, it muſt from 
the ſpirit of our conſtitution, as well as from the frequent 
mention of the King's commitfion, .refide in the crown 
alone. Black. Cm. 1 V. 418, 419. 

The ſame author obſerves, that this method of im- 
preſſing is only defenſible from publicÞ neceſſity, to which all 
private conſiderations muſt give way. 1 VC. 419. For 
further ſatisfaction on this important ſubject, we refer 
the reader to Comberbatch's Rep. 245, and to Foft. Rep. 
154, "Oo Where the ſubje& is very fully and learnedly 
treated. 1. CSE? 

IMPREST-MONEYLY, (from the prepoſition In, and Fr. 
preſt, paratus) Is money paid on enliſting ſoldiers. 

IMPRETIABILIS, Signifies invaluable, in which ſenſe 
it is often mentioned in Ma Ni. | 

IMPRIMARY, (Fr.) A print, or impreſſion; and the 
art of printing, alſo a printing houſe, are called imprimary. 
Stat. 14 Car. 2. c. 39. | 

IMPRISIHI, Are thots who ſide with, or take the part 
of another, either in his defence, or otherwiſe. 
bomines & Imprifii Domini Ludovici, &c. Matt. Weſtm.— 
Nos erimus Impriſii Regis, &c Matt. Pariſ. 12 

IMPRISONMENT, (impriſonamentum) Is the reſtraint 


of a man's liberty under the cuſtody of another; and ex- 


tends not only to a gaol, but to a houſe, ſtocks, or where 

a man is held in the ſtreet, c. for in all theſe caſes the 

party ſo reſtrained is ſaid to be a priſoner, ſo long as he 
t 


| 


not his liberty freely to go about his buſineſs, as at 


—_ _— Ns Inft. 253. 
None ſhall be impriſoned but by the lawful judgment 
brs peers, or by the law of the land. M. CoH 3. C. 2. 
25 Ed. 3. ſt. 5. c. 4. | 
Impriſonment according to law, or the cuſtom of Exg- 
land; or by proceſs, and courſe of law. 2. Inf."46, 50 
282. And no perſon is to be impriſoned, but as the lay 
directs either by command and order of a court of re- 
cord, or by lau ful warrantʒ or the King's writ; by which 
one may be lawfully detained to anſwer the law. 2 Vf. 
46. 3 Inſt. 209." 5 al d. 
At Common law, a man could not be impriſoned in 


for which his body was ſubject to impriſonment, as 01 

the higheſt executions of the law: but — is 
inflicted by ſtatute in many caſes. ; Rep: 11. Though 
ſee Mira Chart. g H. * 29. Whenever the Com- 
mon law, or any ſtatute gives power to impriſon, there it 
is lawful andyjuſtifiable ; but ke who doth it in Sarſtiance 


of a ſtatute, muſt be fure exactly to follow the ſtatute in 
25 of deing thereof. Dyer 204. 13 


© Ajuſtice of peace may cattſe offenders tobeimpriſoned, 
and may hiniſelf require other: to give enge of the 
peace or good behaviour, where he hath cauſe, 'and if he 
refuſe may itipriſon him. © Bro. 77g, 197. If a warrant 
of commitment be for impriſoning a man until farther 
order, Ge. it has been held ill; for it ſhould Be till the 

Hs de 


Fs. 


, 


ade! bya regular ſeries of precedents to the preſent 1 


any caſe, unleſs he were guilty of ſome force or violence; 


o 
e 
„ 


a, 
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party is delivered by due courſe of law. 
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1 Rol. Rep. 337. 
It is the ſame when a perſon is impriſoned on a warrant, 
without ſhewing any cauſe for which he is committed: 
and where a perſon was committed to priſon by warrant 
from a Secretary of State, without aſſignitig any cauſe, 
Sc. it was adjudged that he ought to be diſcharged for 
that reaſon ; but then another warrant was returned of 
the ſame Secretary, in which the firſt warrant was recit- 
ed, and that upon farther examination, he commanded 
the gaoler to detain him ſafely, for ſuſpicion of high trea- 
fon; and it was ſaid this was no cauſe to detain him, be- 
cauſe this ſecond warrant referred to the firſt, which was 
no warrant at all; befides, there was no ſpecial cauſe of 
ſuſpicion alledged, nor for what ſpecies of treaſon. Palm. 
558. 1 Rol. Rep. 219. 

In the caſe of John Wilkes, Eſq; it was reſolved, that a 
member of parliament is intitled to the privilege of being 
free from arreſts in all caſes, except treaſon, felony, and 
ACTUAL BREACH of the peace; therefore ought to be 
diſcharged from impriſonment without bail. Vid. Mili. 
par. 2. 159. And ſee the opinion of the court of Com- 
mon Pleas, with reſpect to impriſonment, under general 
warrants from the Secretary of State. Ibid. from fo. 151 
to 160. And from fo. 215 to 292. 

In all actions, quare vi & armis, if judgment be given 
againſt the defendant, he ſhall be fined and impriſoned, 
becauſe to every fine, impriſonment is incident: and there- 
fore where the defendant is fined fora contempt to any 
court of record, he may be impriſoned till the fine is paid. 
8 Rep. 60. But with reſpect to impriſoning for the fine, 
in actions of treſpaſs, the capiatur pro fine is taken away 
and other proviſions in lieu thereof made, (vz. by plain- 
tiff paying it, and being allowed in coſts.) per 5 W & 
M. c. 12. See further as to mpriſonment, Black. Com. 
1. 134, 136, 137. 3 V. 127. 4 V. 116, 218, 370, 
429. In what caſes perſons impriſoned may be delivered 
on bail; or by habeas corpus, Sc. fee Bail and Habeas 
Corpus. n 

IMPROPRIATION, is properly fo called when a be- 
nefice eccleſiaſtical is in the hands of a layman; and ap- 
propria tion, when in the hands of a biſhop, college, or re- 
= wy houſe, though ſometimes they are confounded. 

here are computed to be in England 3845 impropriations; 
and on the diſſolution of monaſteries they were granted 
to®lay perſons by the King's patents, Sc. 31 H. 8. c. 
13. Vide Appropriation, and Black. Com. 1 V. 386. 
IMPROVEMENT. See Approvement. 

IMPRUIARE, To improve land. 

IMPRUIAMENT UM, The improvement of lands. 


Cartular. Abbas Glaſton. MS. pag. 50. Or rather the im · 


provement itſelf. 


of the teſtator or inteſtate. 
INBLAURA, Profit or product of ground. Cowell. 
INBORH AND OUTBORH, Saxon. See Camden 


Britan. in Ottadinis, where he ſays, ſpeaking of Edeling- 


ham, the barony of Patrick Earl of Dunbare, which alſo 
was Inborow and Outborow between England and Scotland, 
as we read in the book of Inquiſitions, that is, (as he be- 


lieves) he was to allow, and to obſerve in this part the in- 


greſs and egreſs of thoſe who travelled to and fro between 
both realms ; for Engliſhmen in antient time called in their 
language an entry and fore-court or gate-houſe, inborow. 
Cowel, 


INCASTELLARE, To reducea thing to ſerve inſtead 
of a caſtle; and it is often applied to churches.— Qui pot 
mortem patris ecclefiam incaſtellatam retinebat. Gervaſ. Do- 


rob. anno 1144. 


IN CASU CONSIMILL See Caſ# con fili 
| IN CASU PROVISO. | See Caſu proviſo: - 
INCAUSTUM, or ENCAUSTUM, Ink. Que prop- 
ter encauſti & charte vitium aboleri incipiebat. Fleta, lib. 
2. C. 27. par. 5. = | 1 
INCENDIARIES. Burning of houſes maliciouſly, to 
extort ſums of money from thoſe, whom the malefactors 
ſhould ſpare, was made treaſon the firſt year of King H. 
6. 1 Hale's Hit. P C. 270. The like offences of firing 


houſes and ſending letters demanding money of perſons, 
Sec. is felony, by Stat. 9 Geo. 1. c. 22. Vide Ar/on, and 


Waltham Blacks. 


1 N C 


INCEPTION. The ſame perſon is patron and incum- 
bent, and he dev iſes the next avoidance ; it was objected 
that by his death the church is void, and then the pre. 
ſentation is a thoſe en action, and not grantable, and the 
devife takes not effect till after the death of deviſor and 
therefore void ; but held a good deviſe, becauſe it has in. 
ception in his life. Rol. Rep. 214. 13 Jac. B. R in 
caſe of Harris v. Auſten. 3 Bulſt. 42. S. P. 

The condition of a leaſe was, that if he alien to an 
perſon during his life, the leſſor might enter. Leſſee "5 
vifes it to ec" not take effect in his life, but has 
inception in his life. Rol. R. 214 cites D. 4c. b. 

S. C. cited. 8 0 3 

Leaſe to A. for life, remainder to the right heir of 4 
this is a good remainder to veſt upon the death of 4 * 
the inception in his life. Rol. R. 21 fl. cites q H. 4. 

Inſtitution gives inception to a lay fee, fo that if 2 
caveat be entered after to prevent induction, a prohibi- 
tion ſhall be granted. 2 Rel. 294. Probibition (M) 1 


14. 

INCERTAINTY, Is that which oppoſeth certainty 
where a thing is ſo ambiguouſly ſet down, that one cannot 
tell how to underſtand it: and this is ſaid to be the mother 
of contention. The queſtions of incertainty ariſe ſome. 
times on matter of record; as writs, counts, pleas, 
verdicts, &c. and ſometimes on deeds or writings, or 
upon contracts, Sc. 5 Rep. 121. Pld. 25, 

In law proceedings, incertainty will make them void: 
for all proceedings at law are to be certain and affirmative, 
that the defendant may be at a certainty as to what he 
ſhould anſwer, Sc. Plowd. 84. If the count and ver- 
dict in an appeal be incertain, there can be no judgment 


3 Mod. 121. 

Incertainty in deeds renders them void ; but ſometimes 
a term for years granted by leaſe, may be made certain 
by reference to a certainty ; and incertainty may be reduc- 
ed to certainty, by matter ex poſt facto, implication, Er. 
Plowd. 6. 273. 6 Rep. 20. If there are two men of one 
name, and a deviſe of lands, Sc. is to one of that name, 
without any diſtinction, it will be void for incertainty; 
tho' perhaps an averment may make it good. 2 Bull. 
180. Incertainty in declarations of uſes of fines of lands, 
Sc. is rejected in law ; for otherwiſe there would be no 
certain inheritances. 9 Rep. 

INCEST. In the year 1650, when the ruling powers 
found it for their intereſt to put on the ſemblance 43 very 
extraordinary ſtrictneſs and purity of morals, inceſt and 
wilful adultery were made capital crimes. But at the 
reſtoration, when men, from an abhorrence of the hypo- 


| criſy of the late times, fell into a contrary extreme, of 
IN AUTER DROTT, In another's right; as where 
executors or adminiſtrators ſue for a debt or duty, &c. 


licentiouſneſs, it was not thought proper to renew a law 
of fuch unfaſhionable rigour. And theſe offences have 
been ever ſince left to the feeble coercion of the Spiritual 
Court, according to the rules of the Canon law. Black. 
Com. 4 V. 64. See Lewadneſs. 

INCHANTMENT. There were formerly two ſevere 
ſtatutes againſt this imaginary offence, viz. 33 Hen. B. c. 
8. & 1 Jac. 1.c.12. But now, in wiſer times, a ſtatute 
hath been made, viz. (9 Geo. 2. c. 5.) on more rational 
grounds, viz. that no proſecution ſhall, for the future, 
be carried on againſt any perſon for conjuration, witchcrdſt 
forcery, or inchantment. But, the miſdemeanor of perſons 
pretending to uſe witchcraft, tell fortunes, or diſcover 
ſtolen goods by ſkill in the occult ſciences, is ſtill deſerv- 
edly puniſhed with a year's impriſonment, and ſtanding 
four times in the pillory. | 
Louis the Fourteenth of France thought proper, ÞY 
an edict to reſtrain the tribunals of juſtice from receiving 
informations of witchcraft. Voltaire Siecl. Louis XIV. 


| Med. Univerſ. Hiſt. XXV. 215. 


INCHAN TER, (incantator) Is he who by charms cor 
jures the devil; qui carminibus vel cantiunculis dæimonem 
adjurat - and they were antiently called carmina, by realon 
in thoſe days their charms were in verſe. 3 Inſt 44- 

INCHANTRESS, (incantatrix) A woman who ulcs 
charms and incantations. See Cunjuration. 1 

INCHARTARE, Signifies to give, or grant any * * 
by an inſtrument in writing: concef/it ipft comm! ier rum 


inchartavit, ut piſſaſiaſua, &c. Mart. Panſ anne ef 


given thereon; and it is the ſame on an indiftment. 
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cl OF CANDLE, Isthe manner of felling goods 
| — : which is done thus: Firſt; Notice is to be 
given upon the Exchange, or other public place, of the 
"me of ſale; and in the mean time, the goods to be fold 


r inted ps f which, and the | 
are divided into lots, printed. papers of which, FNCOPOLITUS, Is made uſe of for a proctor or vi- 


conditions of ſale, are alſo forthwith publiſned; and 
when the goods are expoſed to ſale, a ſmall piece of wax- 
candle, about an inch long; is burning, and the laſt bid 
der when the candle goes out, is intitled to the lot or par- 
cel ſo expoſed. If any difference happens in adjuſting to 
whom a lot belongs, where ſeveral bid t ether, the lot. 
is to be put up again; and the laſt bidder is bound to 
ſtand to the bargain, and take the lot, whether good or 
bad. In theſe caſes, the goods are ſet up at ſuch a price; 
and none ſhall-bid leſs than a certain ſum, more than 
another hath before, &c. Merch. Dic. | 
INCIDENT, (incidens) Is a thing neceſſarily depend- 
ing upon, appertaining to, or following another that 1s 
worthy or principal. A court-baron is inſeparably inct- 
dent to a manor; and a court of piepowders to a fair: 
theſe are ſo inherent to theit᷑ principals, that by the grant 
of one the other is granted; and they cannot be extinct 
by releaſe, or ſaved by exception, but in ſpecial caſes. 
Kitch. 36. 1 Infl. 151. Rent is incident to a reverſion; 
timber trees are incident to the freehold, and alſo deeds 
and charters, and a way to lands; fealty is incident to 
tenures; diſtreſs to rent and amercement, Sc. 1 Inf. 
151. Tenant for life or years hath, incident to his eſtate, 
eſtovers of wood, 1 [nft. 41. And there are certain in- 
cidents to eſtates- tail; as to be diſpuniſhable of waſte, 
to ſuffer a recovery, Sc. 1 Inſt. 224. 10 Rep. 38, 39. 
Incidents are needful to the bene efſe of that to which they 
are incident; and the law is tender of them. Hob. 29. 


40. | F t 

If a man, either by grant or preſcription, has a right 
to a wreck thrown on another's land, of conſequence he 
has a right to a way over the ſame land to take it; and 
the very poſſeſſion of the wreck is in him before ſeiſure, 
6 Mod. 149. Paſch. 3 Ann, B. R. Ann. See 14 Vin. 
Ar. tit. Incidents. _ 

INCLAUDARE, Is mentioned in the Monafticon. 2. 
tom. p. 598. And ſignifies to fetter a horſe, viz. Er fi inclau- 
det palefridum Regis dabit ei palefridum 4 marcarum, Sc. 

INCLAUSA, A home-cloſe, or incloſure near the- 
houſe. Dicunt per ſacramentum ſuum, quod capitale meſſua- 
gium valet per annum cum tota inclauſa, 11 /ol. Paroch. 
Antiquit. pag. 31. wr Port Fes | 

INCLE, To what duties liable, 4 Vill. & M. c. 5. 
J. 2. 7 Ann. c. J. ſ. 24. 12 Ann. ft. 2. c. 21. 

INCLOSURES, Throwing down incloſures is an 
offence puniſhable by our antient laws and ſtatutes. 1 3 
Eg. 1. c. 46. But if the lord of a manor incloſe part of 
the waſte or common, and doth not leave ſufficient-for 
the commoners, they may break down ſuch incloſure, or 
have writ of Aſſiſe. 349 4 Ed. 6. c. 3. Large waſtes or 
commons in the Wſt-Riding of the county of York, with 
the conſent of the lords of manors, c. may be incloſed, 
a ſixth part whereof ſhall be for the benefit of poor cler- 
gymen, whoſe livings are under 401. a year, to be ſettled 
in truſtees, who may grant leaſes for twenty-one years, 

c. Stat. 12 Ann. c. 4. 

Dieſtroying them in the night, to be made good by the 
neighbouring towns, 13 Ed. 1. ft. 1. c. 46. 3 & 4 Ed. 
6. c. 3. 6 Ges. 1. c. 16. Throwing down incloſures in 
the night, to be puniſhed with treble dam 3& 4 
Ed. 6. c. 3. . 4. 22. & 23 Car. 2. c. „3 
taining incloſures or waſtes diſabled, 9 & 10 W. 3. c. 

6. / 10. Taking away gates, pales, poſts, ſtiles or 

ge wood or deſtroying them, how puniſhed, Sc. 
43 Kli. c. 7. 15 Car. 2. c. 2. 3 V. & M. c. 10. / 9. 
Tn 1. c. 15. / 6. 6 Geo. 1. c. 16. See Approvement, 
ales. 

INCOMPATIBLE, (incompatibilitas beneficiorum) Is 
when benefices cannot ſtand one with another, if they 
be with cure, and of ſuch a value in the King's books. 
Whitlck's Read. p. 4. | 

INCONTINENCY; (incontinentia) Where perſons are 
tous, and have no command of themſelves, is a crime 

t may be committed in ſeveral caſes, and there are di- 
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wives than one; rapes of women; ſadamy, or bugs ; 
tting baſtards, &c. all which are puniſhable by -—4 
dee 25 H. B. c. 6. 5 EL 17. 18 Eliz. c. 7. 1 Fac. 1. 
c. 11. JIncontiency of priefts is puniſhable by the ordina- 
by impriſonment, Sc. 1 H. 7. c. 4. See Lewdneſs. 


car, Leg. Hen. 1. | Ts 
INCORPORATION, (power of.) The King's conſent 
is abſolutely neceſſary to the erection of any corporation, 
either impliedly or expreſsly given. The King's implied 
conſent is to be found in corporations which exiſt by 
force of the Common law, to which our former Kings are 
ſuppoſed to have given their concurrence z Common law 
being nothing all. but cuſtom, ariſing from the univer- 
ſal agreement of the whole community. The King's con- 
ſent is alſo preſumed as to all corporations by preſcriptiou, 
ſuch as the city of London, and many others, which have 
exiſted time out of memory; and therefore are looked 
upon in law to be well created. The methods by which 
the King's conſent is expreſsly given, are either by act of 
parliament or by charter. But the immediate creative act 


Rep. 29, 30. 1 Ro. Alr. 512, 513. 8 Rep. 114. 
Black. Com. 1 V 472, 2. 5-484 
INCORPOR HEREDITAMENTS. An incorpo- 


real hereditament is a right iſſuing out of a thing corpo- 


ed to, or exerciſable within the ſame. C. Lit. 19, 20. It 
is not the thing corporate itſelf, but ſomething collateral 


poreal hereditaments are the ſubſtance, which may be al- 
ways ſeen, always handled : incorporeal hereditaments 


ported by that ſubſtance ; and may belong or not belong 
to it, without any viſible alteration therein. Thee ex- 
iſtence is merely in idea and abſtracted contemplation; 
tho? their effects and profits may be frequently objects 
of our bodily ſenſes. N. B. The profits produced and the 
thing or hereditament which produces them, are very 
different. Black. Com. 2 VL. 20. a 
INCREMENT UM, Increaſe or improvement; to 


And we read ded; A. B. quoddam incrementum terre mee 
apud, Sc. where it is meant a parcel of ground incloſed 
out of a common, or improved. : 
INCROACHMENT, (Fr. accroachment, i. e. a graſp- 
ing of a thing) Signifies an unlawful gaining upon the 
right or poſſeſſion of another man. As where a man ſets 
his hedge or wall too far into the ground of his neigh- 
bour that lies next to him, he is ſaid to make incroach- 
ment upon him: and a rent is {aid to be incroached; 
when the lord by diſtreſs or otherwiſe compels his te- 
nant to pay more than he owes; and fo of ſervices, c. 
9 Rep. 33. And ſometimes this word is applied to pow- 
er; for the Spencers, father and ſon, it is Kad incroached 


| unto them royal power . anno 1 Ed. 3. And 


the Admirals and their deputies did ineroach to them- 
ſelves divers jurisdictions, Sc. 15 R. 2. c. 3. 

INCUMBENT, (ſom the Lat. incumbo, to mind dili- 
gently) Is a clerk who is reſident on his benefice with 
cure, and is ſo called, becauſe he does or ought to bend 
all his ſtudy to the diſcharge of the cure of the church to 
which he belongs. Co. Lit. 119. Where an incumbent 
is put out without due proceſs, he ſhall be at large to ſue 
for his remedy at what time he pleaſeth, Sc. Hat. 4 H. 
4. cap. 22. See Black. Com. 1 V. 392. and tit. Church. 


Vin. Abr. tit. Incumbrance. | 

— INCURRAMENTUM, The incurring or being ſub- 
Ject to a penalty, fine or amercement : fo incurri alicui 
is to be liable to another's legal cenſure or puniſhment. 


vers degrees thereof; as in caſe of bigamy, or having more 


is uſually performed by the King alone, in virtue of his 
royal prerogative, i e., by charter. See 2 nfl. 330. 10 
rate, (whether real or perſonal) or concerning, or annex- 


thereto, as a rent iſſuing out of lands, Ec. or an office be- 
longing to jewels, Sc. Or, according to the lagicians, cor- 


are but a ſort of accidents, which inhere in and are ſup- 


ich was oppoſed decrementum or abatement.——Reddendo 
anti mam Ede incremento xi. s. Paroch. Antiq. 164. 


INCUMBRANCE. See Mortgage, purchaſe, and 14 


—dStatutum eſt quod ejuſmodi. tenentes capitalibus Deminis 
vel. Regi. incurrantur. Weſtm. c. 37. 

INDEBITATUS ASSUMPSIT*” Is uſed in declarati- 
onsand law proceedings, where one is indebted unto another 
in any certain ſum; and the law creates it: it is alſo an 
hs 8 And it has been held, that action upon 


22 


an indebitatus a ſſunp it. lies in no caſe, but where debt 


nere ſe in inquifitionem aliguam; conſideratum eft quod tan- 


of the church ſo appropriate, as 124. or 25. more or leſs, 


_—_ 


* 
* 


END 


will lie for the ſame thing. 1 Salk; 23. See Aſſumpfit: 

INDECIMABLE, (Iadecimabilis) That is not 11bable 
or by law gught not to pay tithe. '2 If. 490. | 

INDEFEI „ or. EFEASIBLE, Is what can- 
not be defeated or made void; as a good and indefeiſi- 
ble eſtate, Sc. | 

INDEF RIGHT" TO THE 'FHRONE. 
The doctrine of herediatary right does by no means imply 
an mdefeafible right to the throne. It is unqueſtionably in 
the breaſt of the ſupreme legiſlative authority of this 
kingdom, the King and- both Houſes of Parliament, to 
defeat this hereditary right ; and, by particular entails, 
limitations and proviſions, to exclude the immediate 
heir, and veſt the inheritance in any one elſe. is is 
ſtrictly conſonant to our laws and conſtitution ; as may 
be gathered from the expreſſion ſo frequently uſed in our 


Statute Book, of The King's Majeſty, his heirs, and by 


<« ſucceſſors.” In which we may obſerve, that as the 
word * heirs,” neceſſarily implies an inheritance or he- 
reditary right, generally ſubſiſting in the royal perſon; 
ſo the word * ſucceſſors, diſtinctiy taken, muſt imply 
that this inheritance: may ſometimes be broken through, 
or, that there may be a ſucceſſor, without being the 
heir of the King. Black. Com. 1 V. 195; It is a doctrine, 
founded in' reaſon and the nature of things, which doth 
not require a comment. | IN) 
INDEFENSUS, a word ſignifying one that is im- 
pleaded, and refuſeth to make anſwer : Et prediftus ]. 
nihil ſciſcit dicere contra ſectam dict. Richardi, nec voluit po- 


RI inmiſericordia,&c.Mich. 50 H. 3. Rot. 4. 
" INDEMNITY. On the appropriation of a church to 
any college, Cc. when the archdeacon loſes for ever his 
induction money, the recompence he receives yearly out 


as a penſion agreed at the time of the appropiating, is call- 
ed indemnity. MS. in Bibl. Cotton. p. 84. There is an 
indemnity from penalties, of perſons who have neglected 


to read the morning and evening prayers, according to | 


the Book of Common Prayer, and to ſubſcribe the de- 
claration, Sc. See Stat. g Geo. 2. c. 6. and other indem- 
nities by various acts. Bet 
INDENTURE, (indentura) Is a writing containing 
ſome contract, agreement or conveyance between two or 
more perſons, being indented in the top anſwerable to 
another part, which hath the fame contents. CO. Lit. 229. 
If a deed or writing begins, This indenture, Sc. and is 
not indented, it is no indenture; but it may work as a 
deed poll: but if the deed is actually indented, and there 
are no words importing an indenture it is nevertheleſs 
an indenture in law. Wood's Inft. 223. Cro. Eliz. 472. 
A deed of bargain and fale of freehold lands, &c. muſt 
be by indenture, inrolled, Sc. Stat. 27 Hen. 8. c. 16. 
Words in indentures, though of one party only, are 
binding to both parties. Cro. Eliz. 202. 657. 
But the indenting is now conſidered as of no conſe- 
quence. *Tis-a general name given to a variety of deeds, 
beginning with the words, This #ndenture, Sc. 

INDIA COMPANY. See Eaſt-India | 

INDIA GOODS. A duty upon India linens and filks 
exported, 1 Fac. 2. c. 5. All India goods to be fold by 
inch of candle, 9& 10 , 3. c. 44. J 69. A duty of 5 
per cent. upon India goods, 9 10 M. 3. c. 44. / 76. 
Additional duties on wrought ſilk, &c. 9 & 10 W. 3. c. 
44. / 80. 11 & 12 V. 3. c. 3. Made perpetual, ) 
Ann. c. 7. and part of the aggregate fund, 3. Geo. 1. c. 8. 
Drawback on exportation, 11 & 12 . 3. c. 3. ſ. 5. 
Several India goods prohibited to be worn, or to be im- 
ported in any other port than London, 11 & 12 W. 3. c. 
10. 10 G. 1.c. 11. wrongly ſilks, &c. to be warehouſed 
till exported. 11 & 12 V. 3. c. 10. f. 2. Proof to lie 
on owner, 11 & 12 I. 2. c. 10% 4. No duties but 
the half ſubſidy, 11 & 12 V g. c. 10%. 10. The terms 
muſlins and painted callicoes explained, 12 & 13. 2. 


IND 


c. 3. Bonds for exporting India Goods to be delivereg 
up, if no proſecution within three years, 8 Any, e. 
"24. Lale goods to be carried: to Ireland only fu 
England, 5 Geo. 1 c. 11. J 12. Printed ſilks, callicoes, 
Se. not marked forfeited,” g Geo. 1. c. 11, / | 

India goods carried to Ireland, Jerſey, Guernſey, 414,” 

Sark, or Man, or the plantations, not ſhipped in Great 
Britain, forfeiture of ſhip and goods, 7 Geo. 1. c. 21 / 
9. The time of ſale for unrated India goods, enlary., 
A goods 
. 2. c. 10. ſhall not extend to any ö 
furniture before the 25th of December 1722, _ [= 
11. Foreign goods may be taken out of warehouſes ang 
refreſhed; 15 Geo. 2. c. 31./. 8: Unrated Ea -d 
goods to pay ſubſidy of 5 per cent. 21 Geo. 2. c. 2. 2 

INDICAVIT, ls writ or prohibition that lies for ay. 
tron of a church, whoſe clerk is ſued in the Spiritual Count 
by another clerk for titbes, which amount to a fourth 
part of the profits of the advowſon ; then the ſuit he. 
longs to the — courts, by the Stat. Weſtm. 2.4. 5 
And the patron of the defendant, being like to be pre 
Judiced in his church and advowſon, if the plaintiff reco- 
vers in the Spiritual Court, hath this means to removeit 
to the King's court. Reg. Orig. 35. Old. Nat. Br. 31. This 
writ may be alſo purchaſed by the parſon ſued ; ant is 
directed as well unto the judge of the court, as unto the 
party plaintiff, that they do not proceed, &c. But it is 
not to be had before the defendant is libelled againſt in 
the Spiritual Court, the copy of which ought to be pro- 
duced in Chancery, before the indicavit is granted: and 
this writ muſt be brought before judgment given in the 
Spiritual Court; for after judgment there, the idicav; 
is void. New. Nat. Br. 66, 101. The writ indicavit doth 
not lie of a leſs part of the tithes, Ec. than a fourth 
part of the church; if they are not ſo much, this being 
ſurmiſed by the other party; a conſultation ſhall be had. 
Bid. The patron of the clerk, who is prohibited by the 
indicavit, may have his writ of right of the aduouſim of 
diſmes, &c. See Black. Com. 3 V. 01, 

Remedy for the patron diſturbed by it, 13. Ed. 1. f. 
I.c. 5./. 4. The Eccleſiaſtical Court may hold plea of 
tithes not amounting to the fourth of the church, Sr. 
Circumſp. Agatis, 13. Ed. 1. f. 4. It ſhall not be grant 
— till =o matter is conteſted in the Spiritual Court, 24. 

Fr. 

INDICO AND INDIGO, Reftraints on exporting it 
from the plantations before it hath been in England, 12 
Car. 2. c. 18. / 18. 15 Car. 2. c. 7. J. 9. To what du- 
ties liable, 4. 1 & Mc. 5. J. 2. Indigo may be im- 
ported, 7 Geo. 2. c. 18. 

For the encouraging the making of indigo in the Br- 
tiſb plantations in 3 the Stat. 21 Geo. 2. c. 30 
a premium of 6d. per. pound is allowed on the imports- 
tion of ſuch indico. + 

INDICTED, (indifatus) When any one is accuſed 
by bill preferred to jurors at the King's ſuit, for ſome 
offence, either criminal or penal he is ſaid to be indict- 
ed thereof. Cowell. | 

INDICTIO, the ſame with indictment. Nonnunguam 
enim fiunt accuſationes de foreſta, & indictiones vuigaritr 
| fic appellate. Du Freſne. 

INDICTION, (indicho, ab indicends) Was the ſpace 
of fifteen years, by which computation charters and 

blick writings were dated at Rome ; likewiſe weng 
in Exgland, which we find not only in the charter o 
King Edzar, but of King Hen. 3. And by this account 
of time which began at the diſmiſſion of the Miene Cour 
eil, every year till increaſed one till it came to lern; 
and then returned again, making the firft, ſecond en. 
Sc. dat. apud Chippenham, 18 die Aprilis, indictione no- 
na, anno Dom. 1266. b. oad- 

INDICTMENT, (indiftamentum, from the Ff. . 
ter, i. e. deferre nomen alicujus indicare) Is a bill or d cad for 
tion of complaint drawn up in form of law, exhibit 
ſome offence criminal or-penal, and preferr ed to a 


_—_— 


c. 11. J 14. Duties on japanned and lacquered goods toſ jury; upon whoſe oath it is found to be true, beforea 


be paid ad valorem, 12 & 13 W. 3. c. 11, 15. Un- 
rated India goods to pay cuſtom as ſold at the ſale, 2 & 3 
Ann. c. 9. /. 6. Security to be given for importing the 
goods to Grent Britain, and paying the duties, 6 Ann. 


or others, having power to puniſh or certify the onere's 
Terms de Ley. | Lambard ſays, An indictment 15 —— 
ation, at the ſuit of the King, by the oaths 


| 


men of the ſame county, wherein the offence war d 


years, 7 Geo. 1. 4. 21. /. 11. The 11 & 
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ted returned to inquire of all offences in ge 
mas —_—_—— by the court into w ch 
are returned, and their finding a bill broug] 
to be true : bur 3 accuſation is found by a grand 
J without an bro the 
—_— reduced: — formed iudiciment, it is called a pre- 
ſentment; and when it is found by jurors returned to in- 
quire of that particular offence on 
it is properly called an inquiſition. 


* 


Lamb. lib. 4. 


ES 
Fulton, an indiciment is an inquiſition taken an | 
— thereunto ſworn, whereby they 


5 Hue the kaft 
taveFue men, at, , : 
2 and preſent, that ſuch a perſon, of ſuch a place, in 
ſuch a county,..and of ſuch a degree, hath cornmitted ſuch 
a treaſon, felony, tre/paſs, or other offence, 
of 8 „ his crown, and dignity. 16 
An indictment, by Lord Chief Juſtice Hale, is only a plain, 
brief, and certain narrative of an offence, 
any perſon, and of thoſe neceſſary circumſtances, that 
concur, to aſcertain the fact and its nature there is great 
ſtrictneſs required in indictments, where life is in queſtion; 
therefore very nice exceptions are allowed. 2 Hale Hiſi. 
P. C. 168, 169. þ 4 


Why called a bill of indiciment. 


A bill of indiciment is ſaid to be an accuſation for this 
reaſon ; becauſe the jury that enquireth of the offence, 
doth not receive it, until the that offereth the bill 
appearing ſubſcribes his name, and offers his oath for the 
truth of it: But it differs from an accuſation in this, that 
the preferrer of the bill is not tied to the proof oft, upon 
any penalty, except there appear conſpiracy. Staundf. 
P. C. lil. 2. cap. 23. . 2 

But if any one prefer an indictment to the grand jury 
for any criminal offence, without probable cauſe, and 
the bill is not found, or the party is acquitted, action lies 
for a malicious proſecution. | 


Of the preferring and. finding of the. bill, and of the 
grand jury, 2 

Although a bill of indidment may be preferred to a 
grand jury upon oath, they are not bound to find the bill, 
if they find cauſe to the contrary; and tho! a bill of in- 
difiment be brought unto them without oath made, they 
may find the bill if they ſee cauſe : but it is not uſual to 
prefer a bill unto them before oath be firſt made in court, 
that the evidence they are to give unto the grand inqueſt 
to prove the bill is true. Paſch. 23 Car. B. R. 2 Lill. 
Abr. 44. The grand jury are to find the whole in a bill, 
or reject it, and not find ſpecially for part, Sc. 2 Hawk. 
P. C. 210. According to the Common law, every in- 
dillment muſt be found by twelve men at the leaſt, every 
one of whom ought to be of the ſame county, and returned 
by the ſheriff, or other proper officer, without the nomi- 
nation of any other, and to be freemen, not under any 
atfainder of felony, nor outlaws, c. And any one under 
proſecution for a crime, before he is indicted, may except 
againſt or challenge any of the perſons returned on the 
grand jury; as being outlawed, returned at the inſtance 
of the proſecutor, or not returned by the proper officer, 
Sc. 2 Hawk. 215. By ſtatute, no indiłiment ſhall be 
made but by inqueſt of lawful men returned by ſheriffs, 
Tc. 11 H 4. cap. 2. And if a perſon, not returned by 
the ſheriff on a grand jury, procures his name to be 
read among thoſe of others who were actually returned, 
whereupon he is ſworn of the jury; he may be indict- 
ed for it and fined, and the indifment found by ſuch a 
1 be void. Stat. 11 Hen. 4. cap. 9. 12 Rep. 98. 
3 Gift. 33. | 


Of the power of ſteriffs, juſtices of the peace, cc. 


Sheriffs had formerly power to take indiciments; which 
they did by roll indented, one part whereof remained 
with the indietors. 13 Ed. 1. and 1 Ed. 3. Juſtices of 
peace have no power relating to indi&ments for crimes, 
but what is given them by act of parliament : And it is 

Juſtices of peace in ſeſſions, cannot, on an indictment, 


in 
they 
ught before them | 65; 
t before them, and after- 


„ which is indicted, | 


inſt the 
"Pals 169. 


committed, by 


1 N D 


in which the offenders are indicted. Hl. 11 Car.  Cro. 
Car. 430, 2 And indictments before juſtices of peace. 
5c. may be removed into the court of B. R by certiorari : 
| But. an indictment, removed by certisrari into B. R. may 
de ſent back again into the county or place whence re- 
moved, if there be cauſe ta do it. Mich. 22 Car. 


e,, 


Before the ſtatute 3 H./7; c. 1, it was the common prac- 
tice not to try any man pon an indictment of murder, 
before the year and day Were paſſed, to bring an appeal, 
leſt that ſuit ſhould be prevented: And appeals are to be 
generally preferred to indictments. 7 H. 7, 2 Hawk. 
214. As an appeal is ever the ſuit of the party; ſo an 
indictment is always at the ſuit of the 1 Inft. 126. 
And till the ſtatute 1 Ed. 6. if a man had been indicted 
and convicted of felony, Sc. and the King had died be- 
fore judgment, no judgment oould be given, becauſe it 
was at the ſuit of the King; and the authority of the judg- 
es who ſhould give the judgment was determined by his 
death: but by that ſtatute judgment may be given in the 
time of another King. 7 Rep 29. c 


An indiftment is not at the ſuit of the party, nor is he 
intereſted. cls 2 


I 


An indictment is the King's fuitz for which reaſon the 
party who proſecutes, is a good witneſs to prove it: And 
no damages can be given to the party grieved upon an 

indictment, or other criminal proſecution, unlęſs particu- 
larly grounded on ſome ſtatute; but the court of B. R. by 
the King's Privy Seal may give to the proſecutor a third 
part of the fine aſſeſſed for any offence ; and the fine to 
the King ma be mitigated, in gegard to the defendant's 
making ſatisfa&tion to a proſecutar, for coſts of proſecu- 
tion, and damages ſuſtained hy the injury received. 2 
Hawk. 21% * | 
" Of proceeding by indifiment. 


No man.may be put upon his trial for 7 capital offence, 
except on an appeal or indictment, or ſomething equi- 
valent thereto. H. P: C. 210. And all — dnp 
ought to be brought for offences committed againſt the 
Common law, or againſt ſome ſtatute; and not for every 
ſlight miſdemeanor. Trin. 23 Car. B. R. 2 Lill. 44. 
e a ſtatute appoints a penalty to be recovered by bill, 
plaint, or information, it cannot be by indictment, but 
as directed to be recovered: An indictment will not lie 
where another remedy is provided by ſtatute. Cro. Fac. 
643. 3 Salk. 187. 


mere an iidietment will lie and for what b 
and where not. WINES: Weaxce 105 


Indictments are for the benefit of the Commonwealth, 
and the publick good; and to be preferred for criminal, 
not civil matters: they may be of high treaſon, petit 
treaſon, felony, treſpaſs, and in all ſorts of pleas of the 
crown: but not of injuries of a private nature, which do 
not concern the King, and the publick. 1 If. 126, 
303. 4 Rep. 44. An indictment lies againſt one for 
aſſaulting and ſtopping another on the highway, being 
breach of the peace. Hill. 22 Car. It lies for cheating 
a prion at play, with falſe dice, or any other cheating & 
but it is not indictable for one man to make a fool of ano- 
cher. in the caſe of cheats getting money, &c. tho action 
may be brought. 2 Lill. 44. 1 Salt. 479. Except in 
| the caſes ſpecified in the act of 30 Geo. 2. c. 24. common- 
ly called the ſtatute of Falſe Pretences. 
| Jnaifiment will not lie for a Private nuſance, wherein 
action on the caſe only lieab and where a perſon is in- 
dicted for treſpaſs, which is not indictable at law, but for 
which action ſhould be had; or if a man be indicted for 
ſcandalous words, as calling another rogue, &c. ſuch in- 
diftments are not good; for private injuries are to. be re- 
dreſſed by private actions. 2 Lill. Abr. 42. But here a 
perſon is beaten, he may proceed for this treſpaſs hy in · 


uy and determine the offence in one and the ſame ſeſſions 


\<2ment, or information, as well as action. Paſeb. 24 


22 * 22 


IN D : 


Car. B. R. And where in an action on the caſe, a de- 
fendant juſtifies. for words, as calling the plaintiff href,” 
Sc. if on the trial it be found for the defendant, indict- 
ment may be brought forthwith to try the plaintiff for the 
felony. Mich. 22 Car. B. R. 2 Lill. 44 By Holt 
Chief Juſtice: If a civil action of trover be brought for 
goqds taken, after recovery the party may be indicted for 
treſpaſs or felony, for the ſame taking : But if the firſt 
proſecution had been criminal, as an indiftment for treſ- 
pas, c. and the crime appears to be felony ; there you 
cannot have verdict or judgment on the indie iment for treſ- 
paſs till the felony is tried, it being the inferior offence. 
Mod. Caf. 57. *Tis ſaid that trover lies not for goods 
ſtolen, until the offender is convicted, &c. on indictment 
of felony. 1 Hale's Hit. P C 546. A parſon may be 
indicted for . againſt the government of the 
church, the ervil and ecclefiaſtical government being ſo 
incorporated together, that one cannot ſubfiſt without the 
other; and both center in the King; wherefore to ſpeak 
againſt the church, is within the ſtatute 13 Car. 2. Sid. 
69. 2 Nelf. Abr. 959. And a parſon was indicted for 


pronouncing abſolution to perſons condemned for trea- | 
ſon, at the place of execution, without ſhewing any re- | 


pentance. 5 Mod. 263. Alſo a parſon hath been indict- 
ed, and fined, c. for drinking healths to the memory of 
traitors. 3 Mod. Rep. 52. | 


Of ile certainty required in indiftments. 


© Tudiftments ought to be more certain than common 

pleadings in law, becauſe they are more penal, and to be 
anſwered with more precifion. Hill. 23 Car. B. R. They 
muſt be preciſe and certain in every point, and charge 


ſome offence in particular, and not a perſon as an offend- 


er in general, or ſet down 8, Sc. ſtolen, without 
expreſſing what goods; and it ought to be laid pofitive- 
ly, not by way of recital,” Sc. or be ſupplied by impli- 
cation. Cy. Jac. 19. 2 Hawk. P. C. 225, 226. Indie: 
ments muſt ſet forth the Chriſtian name, ſurname, and 
addition of the place of reſidence of the offender ; the 


certainty of the time when the offence was done, as the | 


day, year, c. and the town or place where; the nature 
of the offence, whether treaſon, felony Sc. and the value 
of the thing by which it is committed, Sc. And in in- 
diftment of gmurder, the length and depth of the wound 
is to be expreſſed : the value of things ſtolen is to be 
ſpecified, that it may appear whether grand or petit larceny ; 
and of the thing that does the felony, which is forfeited 
to the King ; and the dimenſions of a wound muſt be ex- 
preſſed, that it may be judged whether mortal. 1 Hen. cap. 
5. 2 Inſt. 318. H. P. C. 264. Wies Symb. Ser. 70. 
In treaſon, according to our old books, the indictiment 
muſt ſay proditorie, and conclude contra ligeantiæ ſue de- 
bitum ; m murder, it is to ſay murdravit and if the kill- 
ing was by ſhooting, or with the hand, c. it muft ſay 
percufſit ; in burglary, burglariter, or bargalariter ; in rape, 
rupuit; in felony felonice; in larceny, felonice cepit ; mai- 
hem, maybemavit, &c. And in all theſe caſes, and in treſ- 
paſſes, the indidtment ought to be vi & arms, and con- 
clude contra pacem, which are words to fhew an offence 
generally: and if the offence is created by ſtatute, it 
muſt conelude contra formam ſtatuti, &c. 4 Rep. 29, 48. 
5 Rep. 121. H. P. C. 206. Theſe words the law hath 
appropriated for the deſcription of offences, and none 
other will ſupply them. [Now law proceedings are in 
Engliſb, ſimilar words in that tongue, muſt be uſed.] 


Of faults in indiłi ments, what ſball be fatal, and what 
vt. | 5 | 


The omiſſion of vi & armis & contra pacem, is helped 
by ſtatute 4 & 5 Ann, c. 16. Falſe Latin, in the former 
courſe of proceedings, did not hurt an mdittment, if by 
any intendment it could be made good; but if any word 
was not Latin, or allowed by law as a word of art; or if 
it had been inſenſible in a material point, the indictment 
was inſufficient. 5 Rep. 121. 2 Co. 108. 3 Co. 465. 
An indietment ſhould not be ſet aſide for a falſe concord 
between the, ſubſtantive and adjeQtive, Ec. the expretli- 
ons being ſignificant to make the ſenſe appear. 5 Co. 


- * — 
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Rep. 121. But an indictment ag inſt two or more 
laying the fact in the ſingular number, as if agai 1 
än been held teten for the bnty- 1 i 
2.38. A miſnomer of the defendant's ſurname, will not 
abate the indictment, as it will in caſe of the name of 
baptiſm ; and if there be a miſtake in ſpelling, if it 
ſounds like the true name, it is good, 1 Hen. 5. Aper- 


ſon ; and when the name of one killed is unknown or 
oods are ſtolen from a perſon that cannot be known it 
is ſufficient to ſay in the indictment that one unknown > 
killed by the perſon indifled, or that be flole the goods of ane 
unknown. Wood's Inſt. 624. But tho%an indictment 
may be good for ſtealing the goods cujn/tam ig noli, of 2 
perſon unknown, yet a property muſt be proved in ſome 
body at the trial; otherwiſe it ſhall be preſumed to be in 
the priſoner, by his pleading Not guilty. Mod. Cif. in 
E. 249. Where a perſon injured is known, his 
name ought to be put into the indictment. 2 Hut 


© Of the day or time. 


If an indictment be generally of offences at ſeveral 
times, without laying any one of them on a certain day; 
as if it be laid between ſuch a day and ſuch a day, it 
hath been adjudged that the indictment is void: But a 
miſtake is not laying an offence on the very ſame day, on 
| which it is afterwards proved upon the trial is not ma- 
terral upon evidence. 2 Hawk. 236. And it is ſaid, the 
crown 1s not bound to ſet forth the very day, when trea- 
ſon, Sc. was committed: Evidence may be given of a 
treaſonable conſpiracy, Sc. at any time before or after 
the time alledged in the indictment; where it is laid on 
ſuch a day and divers other days as well before as after, 
becauſe the time is only a circumſtance, and of form ſome 
day muſt be alledged; but it is not material. 1 SUK. 188. 


Of the venue or place. 


If no town or place be named where the fact was done, 
the indiftment ſhall be void; tho” a miſtake of the place in 
laying the offence, is of no ſignification on the evidence, 
if the fact is proved at fome other place in the ſame coun- 
ty. H. P. C. 264. 1 Hen. 5. cap. 5. Indiftments for 
facts committed, ought to be laid in the county where 
done; and the town or pariſh in which committed to be 
ſet forth, Sc. And if, upon Not guilty pleaded, to an 
indictment, it ſhall appear that the offence was done in a 
county different from that in which the indiciment was 
found, the defendant fhall be acquitted. H. P. C. 203. 
Kel: 15. At Common law, if a man had died in one 
county, of a wound received in another, he could not re- 
gularly be indicted in either county, the offence not bzing 
compleat in either; and no jury could inquire of what 
happened out of the limits of their own county : but by 


the ſtatute 3 Ed. 6. cap. 24. the offence is to be indicted and 


tried by jurors of the county where the death happens. 2 
Hawk. 220. It has been held, if a perſon ſteals goods 
in one county, and carries them into another he may be 
indicted in the other county : And if a perſon ſteals my 
goods from another, who had ſtolen them before, he 
may be indicted as having ſtolen them from me, becauſe 
in judgment of law, the poſſeſſion as well as property al- 
ways continued in me. 2 Hawk. 90. If there be an ac 
ceſſary in one county, to a felony committed in another, 
the acceſſary may be indicted and tried in the ſame county 
| wherein he was acceflary. Star. 2 & 3 Ed. 6. c. 24 


O joint and ſeveral offences, &c. 


e 

Huſhand and wife may commit a treſpaſs, felony, 45 
and be indicted together; ſo for keeping a bawdy 3 , 
tho? the houſe be the huſband's. Hob. 95. 1 Suk 77 
Tho? as to felony, tis ſaid the wife can't be guilty orf. 
in company with her huſband, the law preſummg ber * 
be under his coercion. 3 

If an offence wholly ariſes from any joint act t a 
criminal of ſeveral e they may be all chaig 


in one indic ment, jointly and ſeverally, ar jointly ory; 


3 


ſon may be indicted for felony againſt an unknown per- 


| 
| 
| 
| 
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the defendants may be convicted, and others 
_— = the law looks on the charge as ſeveral a- 
gainſt each, tho the words of it purport a joint charge 
againſt all : In other caſes, the offences of ſeveral ron: 
muſt be laid ſeveral, ' becauſe the offence of one cannot 
the offence of another ; and every man ought to anſwer ſeve- 
rally for his own crime. 2 Hawk. 240. A perſon cannot 
be indicted barely of ſuſpicion of felony ; but of the crime 
itſell: And three offences may be joined in an indifiment ; 
and the party convicted of one offence, tho he is 
found Not guilty of the others. 1 Hale s Hit. P. C. 567, 
610. On penal ſtatutes, ſeveral things ſnall not be join- 
ed in the indiment, Cc. except it be in reſpect of ſome 
one thing, to whichall of them have relation. 2 Hawk. 241. 


Of indifments upon ſtatutes, purſuing, and reciting of 
the ſame, &c. | 4 


When an indiftment is drawn upon a ſtatute, it ought 
to purſue the words of it, if a private act; but it is other- 
wiſe on a general ſtatute: It is beſt not to recite a pub- 
lick ſtatute ; the recital is not neceſſary, for the judges are 
bound ex officio to take notice of all publick ſtatutes, 
and miſ-recitals are fatal; ſo that it is the ſureſt way only 
to conclude generally Contra formam ſtatuti, &c. 4 Rep. 48. 
Tho! there be no neceſſity to recite a publick ſtatute in 
an indictment, yet if the proſecutor take upon him to do 
it, and materially vary from the ſubſtantial part of the pur- 
view of the ſtatute, aud conclude Contra formam ftatut. 
prædict. he vitiates the indiftment. Plowd. 39, 3. Go. 
Eliz. 236. But many miſ-recitals may be ſaved by a ge- 
neral concluſion Contra formam ftatuti, without adding 
predict, Sc. And miſtakes may be helped by the con- 
ſtant courſe of precedents upon ſuch ſtatutes. 2 Hawk. 
247. An indiciment is to bring the fact making an offence 
within all the material words of the ſtatute, or the words, 
Contra formam ſtatuti, will not make it good. Ibid. 249. 
Ifa word of ſubſtance be omitted in the idiment the whole 
indiciment is naught ; but it is otherwiſe where a word 
of form is omitted, or there is an omiſſion of a ſynony- 
mous word, where the ſenſe is the ſame, &c. Ibid. 246. 
Judgment ſhall not be given by ſtatute, upon an indict- 
ment which doth not conclude Contra formam ftatutt : And 
judgment by ſtatute ſhall never be given on an indiment 
at Common law, as every indittment which doth not thus 
conclude ſhall be taken to be. [bid. But where perſons 
are indicted on the ſtatute of ſtabbing, and the evidence 
is not ſufficient to bring them within the ſtatute, they 
may be found guilty of general manſlaughter at Common 
law, and the words Contra formam ftatut. be rejected as 
uſeleſs: in other caſes the ſame has been alſo adjudged; 
tho' formerly it was held, that an indictment grounded 
on a ſtatute, which would not maintain it, could not 


in any caſe be maintained as an indictment at Common 
law. Ibid. 


Of amendments, Gc. 


Indictments may be amended the ſame term wherein 
brought into court, and not after : But criminal proſe- 
cutions are not within the benefit of the ſtatutes of Amend- 
ments; ſo that no amendment can be made to an indici- 
ment, Sc. but ſuch only as is allowed by the Common law. 
2 Lill. 45. 2 Hawk. 244. The body of a bill of in- 
di2ment removed into B. R. may not be amended: ex- 
cept from London where a tenor only of the record is re- 
moved; tho' the caption of an indiciment from any place 
may, on motion, be amended by the clerk of the aſſiſes, 
Sc. ſo as to make it agree with the original record. 
Ibid. And captions of indiftments ought to ſet forth the 
court in which, and the jurors by whom, and alſo the 
ume and place, at which the indiciment was found; and 
that the jurors were of the county, city, Sc. Alſo they 
muſt ſhew that the indictiment was taken before ſuch a 
court as had juriſdiction over the offence indicted. 2 
Hawk. 253. While the jury who found a bill of indie. 
ment 18 before the court, it may be amended by their con- 
{ent in matter of form, the name or addition of the party, 
Sc. Kel. 37. Clerks of the aſſiſe and of the peace, &: 
drawing defective bills of indictment, ſhall draw new bills 


_- 
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without fee, and take but 2 5. for drawing any indictimen 
againſt a felon, c. on pain of forfeiting 5}. Stat. 10 
11H. 8 cap. 23. If one material part of an indiment 
is repugnant to, or inconſiſtent with another, the whole 
is void; but where the ſenſe is plain, the court will diſ- 
pence with a ſmall impropriety in the expreſſion. Bid. 
228, 229. And many objections to indiciments, are over- 
ruled. 5 Rep. 120. Where an indietment is void for 
inſufficiency; or if the trial is in a wrong county, ano- 
ther indiciment may be drawn for the ſame offence, where- 
by the inſufficiency may be cured ; and the indietment 
may be laid in another county, ( tis ſaid). tho' judgment 
be given. 4 Rep. 40. H. P. C. 244. By the Common 
law the court may quaſh any indiment for inſufficiency 
as will make the judgment thereon erroneous : But the 
court may refuſe to quaſh an indictment preferred for 
the publick good, tho' it be not a good inditiment, and 


put the party to traverſe, or plead to it. Mich. 22 Car. 


B. R. Alſo the court will grant time for the King's 
counſel to maintain an indifment, if they deſire it. 
Judges are not bound ex debito juſtitiæ to quaſh an in- 
difiment, but may oblige the defendant either to plead 
or demur to it; and where indictiments are not good, the 
parties indicted may avoid them by pleading. 2 Lill. 42. 
2 Hawk. 258. The court doth not uſually quaſh indici- 
ments for forgery, perjury, and nuſances, notwithſtand- 
ng the indictiments are faulty; and it is againſt the courſe 
of the court to quaſh an indictment for extortion. 2 Lill. 
41. 5 Med. 21. If an indiftment be good in part, tho' the 
other part of it is naught, the court will not quaſh it, 
for if an offence ſufficient to maintain the indifment be 
well laid it is good enough, although other facts are il! 
laid. Latch. 113. Poph. 208. 1 Salk. 384. One that is 
convicted upon an erroneous indiment, cannot after the 
conviction move to have the indictment quaſhed ; but 
muſt bringhis writ of error to reverſe the judgment giv- 
en againſt him upon the indifment. Mich. 22 Car. B. R. 
An indictment is quaſhed for the inſufficiency in it; or 
becauſe no good judgment can be given upon it ; but if 
judgment be given upon an erroneous indiment, it is 
good againſt the party till reverſed by writ of error. 2 
Lill. 43. If the party indicted is outlawed upon the in- 
dictment, the court will not quaſh the indiciment, tho' er- 
roneous; but will force the party outlawed to bring his 
writ of error to reverſe the outlawry. Mich. 24. Car. B. 
R. The ſtat. 8 W. 3. cap. 3. ordains, That no indictment 
for treaſon, Sc. or any proceſs thereon, ſhall be quaſhed 
on motion of the priſoner, or his counſel, for miſ- writing, 
falſe Latin, &c. unleſs exception be made before evidence 
given in court; nor ſhall any ſuch defect, Sc. after con- 
viction, be cauſe to arreſt judgment; though any judg- 
ment given upon ſuch indiftment may be reverſed on a 
writ of error, &c. By the ſtatute of Hen. 5. indictmenta 
ſhall abate for omiſſions, by the exception of the party; 
and if no advantage be taken by exception, but he ap- 
pears and pleads, he loſes the benefit of the law. 2 Inf. 
670. Counts in an indictment, cannot be ſtruck out; (but 
may in an information:) for the court cannot ſtrike out 
that, which the grand jury have found. Vide Rep. Temp. 
Hardw. per. Annaly 203. | 


Of pleading, and of proceſs againſt a perſon indicted 

A perſon indicted of 5 90 4 Sc. L's plead general- 
ly miſnomer, or wrongful addition; a formal acquital 
or conviction ; a pardon, or other ſpecial plea; or the ge- 
neral iſſue ; or may plead any plea in abatement of the 
indictment, Sc. 2 Hawk. 259. One indicted for felony 
may have counſel aſſigned him to ſpeak for him in mat- 
ter of law only. 2 Hill. 44. And all perſons indicted for 
high treaſon, ſhall have a copy of the indictiment before 
trial, to adviſe with counſel, &c, And ſuch indiAaments 
are to be found in three years after the offence commit- 
ted, except it be againſt the King's perſon. / & 8 . 3. 
c. 3. which is extended to trials on impeachments by 20 
Geo. 2. c. 50. Perſons indicted of treaſon muſt be by the 
oaths of two witneſſes; but in other caſes one witneſs is e 


nough. After a perſon is indicted for felony, the ſheriff is 


commanded to attach his body by a capias; and on return 
of a non eft inventus, a ſecond capias ſhall be granted, and 


— _ is to ſeize the offender's chattels, Sc. And if 
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on that urit a nen e inventus is returned, an exigent 
ſhall be awarded, and the chattels be forfeited, Sc. 29 
Ed. .f. 8. 0. 2. un inen 30 S 


* N „ 8 - * ">. 
E » 8 . 1 | & e 6 4 
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If an innocent perſon be indicted of felony, and will 
not ſuffer himſelf to be arreſted by the officer who has a 
warrant for it; he may be killed by the officer, / if he can- 
not otherwiſe be taken; for there is a charge againſt him 
upon record, to which at his perit he is bound to anſwer. 
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f being twice indifted. + 


A A perſon may be indicted twice at the ſame time, where 
he hath committed two felonies, and if he hath his cler- 
gy. for one, he may be hanged. for the other. And if 
there is an indictment and inquiſition againſt one for the 
ſome offence, one found by the coroner's inqueſt, and 
another by the grand jury, he may be tried on both at 
the ſame time: But if he be tried and acquitted upon the 
one, it may be pleaded in bar on trial for the other. Kel. 
30, 108. 1 Salk. 382. 7 | | 
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5 Of nia in anotber county. 


An indiftment being found in the proper county, may 
(in ſome caſes) be heard and determined in any other 
county, by ſpecial commiſſion. 3 Inſt. 27. | 

In general, all offences muſt be enquired into, as well 
as tried, in the county where the fat is commit- 
enen, AS oi he 

In the two laſt rebellions, acts paſſed impowering the 
crown to try the traitors in any county. ' 


Of appearance after conviftion.. 


- When a perſon is convicted upon an indifment for treſ- 
paſs or miſdemeanor he is to appear in court, on judg- 
ment pronounced; and the court, having ſet a fine upon 
him, will commit him in execution, 885 2 Lill. Abr. 
41. + Forms of indiftments, ſee Murder, Felony, Bur- 
glary, &c. For Indiftments for Perjury, ſee Stat. 23 Geo. 
2. c. 11. N 

See the doctrine of indictments treated at large in a 
2 learned and maſterly manner. 2 Hawk. P. C. 210, 


8 
INDIC TOR, Is he that indicteth another man for any 
offence; and indiciee is the party that is indicted. 1 Ed. 
3. cap. 11. 21 Jac. 1. c. 8. 
INDISTANTER, A word ſignifying without delay. 
Matt. Weſim. Anno 1244. 
 INDIVISUM, Is uſed for that which two perſons hold 
in common without partition; as where it is ſaid he holds 
pro indiviſo, Sc. Kitch. 241. | 
INDOLIS, A ſtudious young man, or a youth. Ego 
Edgar indolis Clito conſenſi. Mon. Angl. 3. tom. p. 
120. 
INDOMIT, Is law French for boiſterous and ungovern- 
able. Law. Fr. Di. . 
INDORSEMENT, ( Indorſamentum) Signifies any thing 
written on the backſide of a deed; and receipts for con- 
ſideration money, and the ſealing and delivery, &c. on 
the back of deeds, art called Iudorſements. Weſt. Symb. 
par. 2, ſect. 157. On ſealing of a bond any thing may be 
indor ſed or ſubſcribed upon the back thereof, as part of 
the condition, and the indarſement and that ſhall ſtand to- 
gether. Moor 679. There is alſo an indorſement of bills or 
notes, of what part thereof is paid, and when, Sc. And 
in another ſenſe it is a writing a man's name only on the 
| backſide of bills of exchange, Sc. which paſſing from one 
man to another, all the indor/ſers are anſwerable as well as 
the drawer. 3 & 4 Ann. c. 9. See Black. Com. 2 V. 468-9. 
Forging of notes, acceptances, &c. felony without cler- 
y. 2 Geo. 2. c. 25. 7 Geo. 2. c. 22. 
INDOWMENT, Of a church, c. See Endowment. 
INDUCEMENT, Is what is alledged as a motive or 
incitement to a thing; and in law is uſed ſpecially in ſe- 
veral caſes, viz. there is inducement to actions, to a traverſe 


in pleadings, a fact or offence committed, &c. Inducements | 


Itence of title, aad falling upon ano 
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to actions need not have ſo muehl cextainty as in othe; 
caſes: A general indebitatus is not ſufficient, where it i 
the ground of the action; but here it is but the ingy,.. 
to the action, as in conſideration of forbearinga 
ebt till ſuch a day, (for that the parties are agreed upon 
he debt) this being but a collateral promiſe is good with. 
ut ſhowing how due... CY. Jac, 548. 2 Mod. 70. A 
ought to induce his traverſe when he denies the title 
of another, becauſe he ſhould not deny it till he ſhew 
eine colourahle title in himſelf for if the title traverſeq 
be found naught, and no colour of right appears for him 
who trayerſed, there can be no judgment given: but an 
inducement cannot be traverſed, becauſe that would be a 
traverſe after a traverſe, EY a man's own pre- 
ther. Cyo. 265, 266. 
3 Salk. 357 An inducement to a traverſe muſt be ſuch 
matter as is good and juſtifiable in law. Cro, Elz. $29 
There is an inducement to 4 juſtification, when what A 
alledged againſt it is not to the ſubſtance of the plea, is; 
Co. Fac. 138. Moor 84). 2 Nelf.. Abr. 986. 
INDUCTION, ( Induclio. i. e. a leading into) Is the giy- 
ing a parſon poſſeſſion of his church: And after the Bi- 
ſhop hath granted inſtitution, he iſſues out his mandate to 


| the Archdeacon to induct the clerk, who thereupon either 
does it perſonally, or uſually, commiſſions ſome neighbour- 


ing clergyman. for that purpoſe; which is compared to 


| livery and ſeiſin, as it is a putting the miniſter in actual 


poſſeſſion of the church, and of the glebe lands, which 
are the temporalities of it. This induction is done in the 
following manner : One of the clergymen commiſſioned 
takes the parſon to be inducted by the hand, lays it on 
the key of the church, and pronounces theſe words: yvi 
tue of this contmiſſion, I induc you into the real and actual pi 
ſeſſion of the reclory of, Sc. with all its appurtenances. 
Then he opens the church door, and puts the parſon into 


| poſſeſſion thereof,, who commonly tolls a bell, Cc. and 
thereby ſhews and gives notice to the people that he 


hath taken corporal poſſeſſion of the ſaid church : If the 
key of the church door cannot be had, the clerk to be 
inducted may lay his hand on the ring of the door, the 
latch of the church- gate, on the church wall, Cc. and 
either of theſe are Calicient ; Alſo induclion may be made 
by delivery of a clod, or turf of the glebe. £5. Countr. 
Parſ. Compan. 21, 22. Ordinarily the Biſhop is to direct 
his mandate to the Archdeacon, as being the perſon who 
ought to induct or give poſſeſſion unto the clerks inſti 
tuted to any churches within his Archdeaconry : But 'tis 
ſaid, the Biſhop may direct his mandate to any other 
2 to make induction. 38 Ed. 3. cap. 3. And by 
preſcription, others as well as Archdeacons may make 
inductions. Parſ. Counſel. 8. fe, 
An induction made by the patron of the churchis void; 
but Biſhops and Archdeacons may induct a clerk to the 
benefices of which they are patrons, by preſcriptum; Ec. 
11 Hen. 4. J. The Dean and Chapter of Cathedral Churci- 
es are to induct prebends ; tho” it hath been held, if the 
Biſhop doth induct a prebend it may be good at ihe Cm 
mon law. 11 Hen. 4. 7. 11 Hen. 6. In ſome places a 
prebend ſhall be in poſſeſſion, without any induclin; 3: 
at Weſtminſter, where the King makes collation by lis 
letters patent. If the King grants one of his free cha. 
pels, the grantee ſhall be put in poſſeſſion by the ſheriff 
of the county, and not by the biſhop : And no indichm 
is neceſſary to a donatiue, where the patron by donation 
in writing puts the clerk into poſſeſſion, without preſen- 
tation, Sc. 11 Hen. 4. J. If the authority of the perſon 
who made the mandate for induclion, determines by dea 
or removal, before the clerk is inducted, the indes 
afterwards will be void; as where before it was _ 
ted, a new Biſhop is conſecrated, £&c. But if the 1 
biſhop, during the vacancy of a ſee, as guardian 0 . 
ſpititualities, iſſue a mandate to induct a clerk w 
church, it is good tho! not executed before there is 2 
biſhop. 2 Lev. 299. 1 Venir. zog. Jnduthon 14 yo 
poral aft ; andif the archdeacon refuſe to induct a pa 3 
or to grant a commiſſion to others to do it, action — 
caſe lies againſt him, on which damages ſhall be of 
vered; he may likewiſe be compelled, by {enV | 
the eccleſiaſtical” court, to induct the clerk, an 
anſwer the contempt. 12 Rep. 128. 11 
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Romiſn church, all the good works of the Saints, over 
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It. is inductim makes the-parſon compleat incumbent, | 
and fixes the freehold in him; and a church ĩs full by in- 
auclion, which cannot be avoided but by quare impedit at 
Common law. 4 Rep. g Plowd. 529. Hob. 18. A biſhop 
ſued in the eourt of audience, to repeal an inſtitution, 
after indullion had, andd a probibition was granted ; becauſt 
an inſtitu tion is not-examinable in the Spiritual Court after 
induction, but then a quare impedit lies. Moor 860. Tis 


not the admiſſion and inſtitution, but induction to a ſecond | 3 


benefice, which makes the firſt void, in caſe of plurali- 
ties, Sc. Moor 12. See Black. Com. 1 V. 391. 27% ; 


12. 4. 106. 8 | 
: INDULGENCES. According to the doctrine of the 


and above thoſe which were neceſſary towards theit on 
juſtification, together with the infinite merits of Jeſus | 
Chriſt; are depoſited in one inexhauſtible treaſury. ; The 
keys of this were committed to St. Peter, and to his ſuc- 
ceſſors the Popes, ho may open it at pleaſure, and by 
transferring a portion of this r merit to any 
particular perſon, for a ſum of money, may convey to 
him either the pardon of his own ſins, or a releaſe for any 
one in whom he is intereſted, from the pains of purgato- 
ry. Such indulgences were firſt invented in the eleventh 
century by Urban II. Robers/on's Hit: Emp. Char. V. 
2 V. 19, Sc. which\wide. © Alſo ſee the fat. 25 H. 8. 
21. / 27. And ſee the ftatures againſt Papiſis, Sc. A col. 
kim of which may be ſeen in Britiſß Liberties. Vl | 

IN ESSE, Is any thing in being ;\ and the learned make 
this diſtinction between things in eſſe and in poſſe 3 as a 
thing that is not, but may be, they ſay is in poſſe, or in 
potentia; but what is apparent and viſible, they alledge is 
in eſſe, viz. that it has a real being, whereas the other is 
caſual, and but a poſſibility. A child, before he is born 
or conceived, is. a thing in paſſe; after he is born he is 
ſaid to be in eſſe, or actual being. The words in efſe are 
mentioned in the ſtatute 21 Jac. 1. cap 2. And where 
there muſt be perſons in eſſe, to take by grants, &c. See 
Grants and Wills. 5 | 

INEWARDUS, (Inwardus,) A guard, a watchman, 
one (et to keep watch and ward.— in Limunare Left in Bre- 
ſennei habet Rex conſuetudinem ſcil 11 caretas, & II flicas 
Angullarum pro uno inewardo, & de uno ingo de Nor thbynge 
xit denarios aut unum inewardum & de Dena xvii de narios, 
& de Garra unum inewardum. Lib. Domeſday Chenth. 
Quando Rex venatui inflabat de unaquaq ; domo per conſuetu- 
dinem tbat unus homo ad ſtabilitianem in ſilva. Alii homines 
non habentes integras maſuras inveniebant inewardos, ad 
aulam quando redierant in civitate. Lib. Domeſday. Here- 
fordſhire. » 

INFALISTATUS. This word occurs only in Ralph 
de Heng ham, Summa parva, cap. 3. Vir commiſit ſeloniam 
ob quam futt ſuſpenſus, utlagatus, vel alio modo morn damna- 
tus, vel demembratus, vel, apud Dovere infaliſtatus, vel 
apud Southanipton ſubmerſus, vel apud Winton demembratus, 
vel decapitatus, ut apud Northampton; vel in mari ſuperunda- 
1us, ficut in aliis par tibus portuum.—Mr. Seldan, in his notes 
on that author, ſays, * It appears that ſeveral cuſtoms 
of places made in thoſe days capital puniſhments ſeveral. 
But what is infaliſtatus? In regard of its being a cuſtom 
uſed in a port-town, 1 ſuppoſe it was made out of the 
French word falize, which is fine ſand by the water fide 
or a bank of the fea. In this ſand or bank it ſeems their 
execution at Dover was.” The elaborate Du Freſne con- 
demns this derivation and this ſenſe of the word, but yet 
gives no better. Therefore, (till we have more authori- 
ty) we may conclude that infaliſlatus did imply ſome ca- 
pital puniſhment inflicted on the ſands or ſea-ſhore , per- 
haps mfahflatio was expoſing the malefactor to be laid 
bound upon the fands, till * next full tide carried him 
away ; of which cuſtom, there is ſome dark tradition. 
The penalty took name from the Norman faleſe, faleſia, 
Which ſignified not only the ſands, but rather the rocks 
and cliffs adjoining or impending on the ſea ſhore. Corel]. 
" = like uſe of falefia in Mon. Angl. tom. 2. p. 

5. B. 

INFAMY, which extends to forgery, perjury, groſs 
Cheats, c. diſables a man to be 9 ; 
but a pardon of crimes reſtores a perſon's credit to make 
bim a good evidence. 2 Hawk. P. C. 432, 433. Judg- 


V. ſlolen, otherwiſe the lord had not juriſdiction to e 
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ment of the pillory makes infamy by the Common law ; 


but by the Civil and Canon law, if the cauſe for which 
the perſon was convicted vas not infamous,. it infers no 


infamy. 3 Leva. e 
INF ANGTHEF , INFANGENETHEOF, (From the 
Saxon Fang or Fangen, i: & capere, and Theof, Fur) Signi- 
— or liberty granted unto lords of certain ma- 
nors, to judge any thief taken within their fee. Bract. hb. 
c. 35, In ſome ancient charters, it appears that the 
thief ſhould be taken in the lordſhip; and with the goods 


in his court; tho by the laws of King Edward the Confe/- 
for, he was not reſtrained to his on people or tenants, 
but might try any man wh was thus taken in his manor: 
tis true afterwards the word inſang the ſignified Latro cap- 
tus in terra alicuj us. ſeiſitus de aliquo Latrocinios de ſuus pro- 
priis hominibus. 1 & 2 P. Mc. 15. The franchiſes 
of infang thef and oulfang tbef, to be heard and determined 
in court-barons, are antiquated, and long ſince gone. 
2 Inſt. 31. The word is ſometimes preceded by an H. 
INFANT, (Infans) In our law is a perſon under twenty- 
one years of age, whoſe acts are in many caſes either void, 
or voidable. Co. on Lit. lib. 1. cap. 21. and lib. 2. cap. 
28. An infant of eight years of age or above, may comr 
mit homicide,” and be hanged for it, viz. if it may appear 
by hiding the perſon, by excuſing, ar by any other act, 

t he had knowledge of good and evil, and of the dan- 
ger of the offence, for here malitia ſupplebit ætatem. 1 
Hal. Hit. 21. Yet Cu. upon Lit. ſect. 405. faith, That 
an infant ſhall not be puniſhed till the age of fourteen, 
which, ſays he, is the age of diſcretion... Cowell. But 
in fact, whether an infant under the age of fourteen, ſhall 
or ſhall not be anſwerable for criminal acts, depends on the 
degree of judgment he poſſeſſeth. See the End of Div. J. 
e ſnall conſider this ſubject under the following di- 


viſions: | | 
I. The ſeveral ages diflinguiſhed by law for various pur- 


| 0 es. * * 
II. Alo are minors, and how far the law regards infants 
2 * re wore | 
III. Of the trial of infancy. Fs 
IV. = what offices and truſts an infant is capable. 
V. What things he is capable of dung for his own ad- 
8 and of his acis as good, void, or voidable, 
C. i 


I. 2 ſeveral ages diſinguiſbed by law for various pur- 
poſes. © 


From the obſervations made on the daily actions of in- 
fants, as to their arriving at diſcretion, the laws and cuſ- 
toms of every country, have fixed upon particular pe- 
riods, on which they are preſumed capable of acting, with 
reaſon and diſcretion ; in our law the full age of man or 
woman is twenty-one years. 3 Neu Abr. 118. 

Therefore, if one under the age of twenty-one years 
makes his will, and thereby deviſes his lands, and after 
attains the age of twenty-one years, and dies, without 
making a new publication thereof, this deviſe is void. 
Dyer 143. Raym. 84. 1 Sid. 162. | 

But tho' a perſon under the age of twenty-one, cannot 
diſpoſe of his lands, yet it is faid, that one under that 
age may, (purſuant to the ſtat. of 12 Car. 2. cap. 24.) 
diſpoſe of the cuſtody of his infant child, and that ſuch 
diſpoſition draws after it the land, Sc. as incident to the 
cuſtody. . Vaugh. 178. Fa? 

Alſo it ſeems agreed, that an infant male at fourteen, 
and female at twelve, may diſpoſe of their perſonal 
eſtate at thoſe ages : For herein the Common law has ap- 
pointed no time, being a matter cognizable in the Spiri- 
tual Court, which herein proceeds according to the Civil 
law, by which law infants at thoſe ages are preſumed to 
have ſufficient diſcretion to make ſuch diſpoſition ; there- 
fore their teſtaments in theſe caſes are not to be ſet aſide, 
or controlled in Chancery, or the temporal courts. 2 Med. 
315. > 0s 210. Comb. 50. 1 Hern. 469. Preced. 

an. 316. - Þ; 

The age of conſent to a marriage in an infant male is 
fourteen, and in a female twelve ; but they may mai ry 


ö 


before, 
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before, and if they agree thereto when they attain theſe 
| e m good: but they cannot diſagree be- 
fore then; and if one of them be above the age of con- 
ſent, and the other under ſuch age, the part) ſo above 
the age may 28 well diſagree as the other; for both muſt 
be bound, or neither. Cy. Lit. 33, 78, 79. 2 Inft 
434. 3 1%. 88, 89. 6 C. 22. 7 Co. 43. 1 Roll. Abr. 
340, 3444. "AK? 5 
But tho the party above age, may as well diſagree as 
the other} yet it is ſaid that the party cannot do it before 
the other arrives at the 22 age: Alſo it is ſaid to have 
been adjudged, that if a man marries a woman that is 
within the age of twelve years, and after the woman at 
eleven years of age diſagrees to the marriage, and after 
the huſband takes another wife, and hath iſſue by her, 
that this is a baſtard ; for the firſt marriage continues not- 
wit litanding the diſagreement of - the woman ; for ſhe 
cannot diſagree within the age of twelve years, and fo 
her diſagreement is void. G. Lit. 79. 1 Roll. Abr. 
"ee n 
- If a man marries a woman who is within the age of 
twelve years, and after the feme covert within the age of 
conſent diſagrees to the marriage, and after the age of 
twelve years marries another, the firſt marriage is abſo- 
lutely diffolved, ſo that he may take another wife, for 


tho' the diſagreement within the age of conſent was not 


ſufficient, yet her taking another huſband after the age 
of conſent-affirms the diſagreement, and ſo the marriage 
avoided ab jnitio. 1 Rol. Abr. 241. 

Dide the caſe of Mr. Firzgerrard, Lord Decius, and Mr. 
Villers, 3 New Abr. 119, 120, Vide alſo, 1 Iuſt. 33. 
+ Ro). Abr. 240. Dyer 369. Moor 515. 1 Kol. Abr. 
341. 1 ut. 79. 7 Co. Keen's cafe. 
George's caſe. 7 H. 6. 11. 6 C. 22. 
As the age of fourteen, is the age of conſent to a 
marriage in an infant male; ſo by law he hath ſeveral 
other ages aſſigned him, for ſeveral purpoſes, viz. at the 
age of twelve, to take the oath of allegiance in the tourn 
or leet; at fourteen, to be out of ward of guardian in ſoc- 
age, to chuſe a guardian, and this is alſo accounted his 
age of diſcretion ; fifteen to have had aid pur fair Fitz 
Chevalier. Co. Lit. 98. b. Hob. 225. 

The authority of a guardian in ſocage, ceaſes at the 
age of fourteen, at which age the infant may call his 
guardian to an account, and may chuſe a new guardian. 
Lit. ſect. 103. Co. Lit. 75. 2 Inf. 135. 

One within the age of twenty-one years may do ho- 


mage, but not fealty ; becauſe, in doing of fealty he ought. 


to be ſworn, which an infant cannot be. Co. Lit. 65. b. 
2 Inſt. II. | 
An infant at the age of ſeventeen, may be a procurator 
or executor ; and in this both the Civil and Common 
ow agree. 5 Co. 29. b. Off. Ex. 307. 1 Hal. Hiſt. P. 
T7. 6 
Infancy is a good cauſe of refuſal of a clerk ; alſo by 
the ſtatutes 13 Eliz. cap. 12. and 13 & 14 Car. 2. none 
is to be admitted a deacon, unleſs he be twenty-three at 
leaft, nor a prieſt, unleſs he be twenty-four. Comb. In- 
cumb. 142, 214. Gib/. Cod. 168. 3 Mod. 67. | 
By the cuſtom of gavel-kind, an infant ar the age of 
fifteen, is reckoned at full age to ſell his lands; and this 
ſeems to have been taken from the Civil law, which reck- 
ons fourteen the &tas Pubertafis ; for they reckoned that 
tho* the infant had ended his years of guardianſhip at 
fourteen, yet he might not have completed his account 
with his guardian al the age of fifteen, and that was 
eſteemed to be the age when he was completely. out of 
r ; therefore at this age he was allowed to ſell 
lands deſcended to him: But in this the cuſtoms of 
England differ from the Civil law; for the Civil law does 
not allow of his diſpoſitions till the age of twenty- five; 
therefore this muſt have been allowed by the old Saxon 
law, becauſe they thought that much time was loſt, if 
the infant could only uſe his own without being able to 
diſpoſe of it in a way of traffick, or in marriage, till 


twenty-five; therefore they allowed the infant to ſell, | 


(but under great limitations and reſtrictions,) that he 
might-not be defrauded ; and by this means they thought 
there was ſufficient proviſion made for the neceſſity of 


6 Co. Ambrofia | - 


commerce, which in the ſmall divided ſhares was ah. 
_ neceſſary. Lamb. 624, 625. and fee Gar. 


| Alſo by cuſtom in ſome places, an infant ſeiſed of land 
in ſocage, may, at the age of fifteen years, make a leaſe 
for years, which ſhall bind him after he comes of age; 
for the cuſtom makes fifteen his full age to that purpoſe 
Co. Lit. 45. b. | | ; 

Alſo by the cuſtom of London, an infant unmarried, 
and above the age of fourteen; tho under twenty-one, 
may bind himſelf apprentice to a freeman of London by 
mdenture, with proper covenants ; which covenants, þ 
the cuſtom of London, ſhall be as binding as if he were 
of full age. Moor 134. 2 Bulſ. 192. 2 Rol. Rep. 30s, 
Palm, 261. 1 271. 

As to capital offences, in which the law is the ſame 
with regard to the male and female ſex, the age of four. 
teen is the common ſtandard, at which both males and 
females are, by our law, obnoxious to capital puniſh- 
ments; for this being the ætas pubertatis, or age of dif. 
cretion, the law preſumes them at thoſe years to be du 
capuces, and capable of diſcerning between good and evil; 
therefore ſubjects them to capital puniſhments as much ag 
if they were of full age. F. N. B. 202. C. Lis 24). 
b. Dalt. cap. 95. and 104. 1 Hal. Hift. P. C. 25. 1 
Hawk. P. C. 2. Sed vide Poft this Diviſion. 

But-tho* the age of fourteen, be the ætas pubertati; 
before which our laws do not preſume the party to be du 
capax, and therefore that a party indicted for a capital of- 
fence committed before theſe years is to be found Not 
guilty, yet this general rule hath the following tempers- 
ments. 

1. That if the party be above twelve, tho' under 14. 
and appears to be. doli capax, and could diſcern between 
good and evil at the time of the offence committed, he 
may be convicted, and undergo judgment and execution 
of death, tho' he hath not attained the age of fourteen; 
but herein, according to the nature of the offence and 
circumſtances of the caſe, the jndge may, or may not, in 
diſcretion reprieve him, before or after judgment, in or- 
der to obtain the King's pardon. 1 Hal. Hit. P. C 


$6: +. 

2. If an infant be above ſeven, and under twelve years, 
and commit a capital offence, prima facie he is to be 
judged Not guilty, and to be found ſo; becauſe he is ſup- 
poſed not of diſcretion to judge between good and evil: 
Yet if it appear, by ſtrong and pregnant evidence and 
circumſtances, that he had diſcretion to judge between 
good and evil, judgment of death may be given againſt 
him; for malitia ſupplet ætatem; but herein the circum- 
ſtances muſt be inquired of by the jury, and the infant 
is not to be convict upon his confeſſion: Alſo herein, 
my Lord Hale ſays, that it is prudence after conviction 
to reſpite judgment, or at leaſt execution ; but that if 
he be convicted the judge cannot diſcharge, but only re- 
prieve him from judgment, and leave him in cuſtody till 
the King's pleaſure be known. 1 Hal. Hift. P. C. 21. See 
Poſt this Drv. | 1 

3. If an infant within age be infra annos infantie, vit. 
ſeven years old, he cannot be guilty of felony, whatever 
circumſtances proving diſcretion may appear; for ex pre- 
ſumptione juris he cannot have diſcretion, and no aver- 
ment ſhall be received againſt that preſumption. 1 Hal. 
Hit. N C. 27, 28. Plow. 19. 

Vide the caſe of William York a boy of ten years of age, 
convicted of murder at the Summer aſſizes for Bu7y, 7 
1748. before Willes. Ch. J. Foſter's Crown Law, fol. 70. 
G In this caſe, it appeared from all the circumſtances, 
that the party was doli capax, and the evidence of _ 
being his own repeated confeſſions, c. he was very quit) 
convicted. 


and bow far the law regards infants in 


ventre ſa mere. 


The privilege of infancy does not extend to the _ 
for the political rules of government have thought it wel 
ceſlary, that he who is to govern the whole kingd: 
ſhould never be conſidered as a minor, incapable 

Fr: | governing 


Il. bo are minors, 


| 
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governing himſelf and his affairs. Co. Lit. 43. Dyer 


* 
Therefore if the King within age, make any leaſe or 
grant, he is bound preſently, and cannot avoid them, 
either during his minority, or when he comes of full age. 
Nrw. 21 3. 4. 5 Co. 27. 8 12. So, if the King 
aliens land which he had by deſcent from his mother, he 
ſhall not defeat it, by reaſon that he was within age at 
the time of the alienation ; for his body politic, which is 
annexed to his body natural, takes away the imbecility 
of the natural body, and draws it, and all the effects 
thereof, to itſelf ; quia magis dignum trabit ad ſe minus 
dig num, v. Plowd. 213, 14. a : 

So if the King confent to an act of parliament during 
his minority, yet he cannot after avoid this act; becauſe 
the King, as King, cannot be 4 minor; for as King he is 
a body politic. Co. Lit. 43. 1 Roll. Abr. 728. 

Alſo the acts of a mayor and commonalty, ſhall not be 
avoided, by reaſon of the nonage of the mayor. Cro. Car. 
557. 5. CG. 27. | 

Altho' a Duke, Earl, or the like, be but a minor, or 
not above ten years of age, in the cuſtody and in the fa- 
mily of another nobleman, who may and doth retain 
chaplains, yet he may qualify chaplains to hold two bene- 
fices with cure, as if he was of full age. 4 C. 119. 
Comp. Incumb. 22. 

An infant in gavelkind ſhall have his age, and all other 

wileges of the infant at Common law; becauſe tho 
he hath the privilege of alienation at fifteen, yet that 
doth not take from him any privilege he had before at 
Common law. 1 Roll. Abr. 144- . 

A baſtard being impleaded ſhall have his age; for ile 
dilatary plea mmſt be determined before the pleas in chief can 
come on; ſo that the plea of infancy will ſtay the ſuit, 
before it can be inquired, whether he is or is not a baſtard. 
Co. Lit. 244. b. 

An infant in ventre ſa mere, or in the mother's womb, 
is ſuppoſed in law, to be born for many purpoſes. It 
1s capable of having a legacy, or, a ſurrender of a 
copyhold eſtate made to it. It may have a guardian 
aſſigned to it; and it is enabled to have an eſtate li- 
mitted to its uſe, and to take afterwards by ſuch limi- 
tation, as if it were then actually born; and in this 
on the Civil law agrees with ours, v. Black. Com. 1 

. 130. 

A child in ventre ſa mere, may be appointed executor ; 
alſo if there are two or more at a birth, they ſhall be 
Joint executors, or joint legatees of the thing bequeath- 
ed; for the Civil law, for the benefit of the infant, reputes 
a child in his mother's womb in the (ame condition as if it 
were born. Godolph. Orph. Leg. 102. 

If there be baſtard eigne and mulier puiſne, and the 
baſtard enters, and dies ſeiſed, his iſſue ſhall inherit the 
lands, and exclude the mulier for ever; but in this caſe 
if the baſtard had died leaving iſſue in ventre ſa mere, and 
the mulier had entered, and then a ſon is born, yet he 
cannot enter upon the mulier: Herein our law differs from 
the Civil law; for our law requires an immediate de- 
ſcent, which cannot be before the perſon is in eſſe; alſo 
by our law the freehold cannot be in abeyance. Co. Lit. 


It appears to have been a matter of much controverſy, 
whether a deviſe of lands to an infant in ventre ſa mere 
be good, becauſe not in being to take at the time of the 
death of the deviſor ; and fince, as ſome ſay, by the de- 
viſe the perſon is to take immediately after the death of 
the deviſor, the freehold cannot be put in abeyance by the 
act of the parties: but other's hold, that ſuch deviſe is 
good, tho” the infant be not in eſſe at the death of the 
deviſor, and that the freehold ſhall not be in abeyance, 
but ſhall deſcend to the heir at law in the mean time. 
11 Hen. 6. 13. Bro. Deviſe 32. 
Bulſ. 393. Co. Eliz. 423. 
163. 1 Keb. 85. 
owever all the books 


1 Sid. 
155 1 Lev. 135. Raym. 163. S. C. Snow and Curler. 
may be deviſed to truſſees. RY 


1 Lev. 142. 
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So it is clear, that if land be deviſed for life, the re- 
mainder to a poſthumous child, that this is a good con- 
tingent remainder ; becauſe there is a perſon in being to 
take the particular eftate; and if the contingent remainder 
veſts during the continuance of the particular eſtate, or 
eo inſtante = it determines, it is ſufficient. Moor 637. 
Church and Wiat. 3 Lev. 408. 4Mod: 339. 1 Salk. 
227. Carth. zog. Reeve and Long; and fee 10 & 11 
W cap. 16. and Remainders. 1 
Alle it ſeems agreed, that a man may ſurrender copy- 
hold lands immediately to the uſe of an infant  ventre 
fa mere; for a ſurrender is a thing executory, and nothing 
veſts before admittance ; and therefore if there be a per- 
ſon to take at the time of the admittance, it is ſufficient, 
and not like a grant at Common law, which putting the 
eſtate out of the grantor muſt be void, if there be no- 
body to take. 1 Roll. Rep. 109, 138. 2 Bull. 273. C. 
Copyb. g. and ſee Moor 6 37- 2 

If an uſurpation be had on one in ventre /a mere; at 
the next turn after his birth, he ſhall be relieved on the 
ſtatute of Weſtm. 2. cap. 5. Hob. 240. 


III. Of ve trial of infancy. 


Infancy is to be tried by inſpection of the court, or 
by jury : And herein it is laid down as a rule in ſome 
books, that whereſoever it is alledged upon the pleading, 
that the party was and yet is under age, there it ſhall be 
tried by inſpeftion , but where the infant is of full age 
at the time of the plea. there it ſhall be tried per pats. 
1 Sid. 221. 1 Keb. 796. Cro. Jac. 59. 
581. | | 
But as to judicial acts, or acts done by an infant in a 
court of record, and which he is allowed to avoid, the 
trial thereof muſt be by inſpection ; therefore if an infant 
levies a fine, he muſt reverſe it by writ of error; and this 
muſt be brought during his minority, that the court may 


by inſpection determine the age of the infant; but the 


Judges, as by adjunfa, may in ſuch caſes inform them- 

ſelves by witneſſes, church books, Sc. Co. Lit. 380. 
Moor 76. 2 Roll. Abr. 15. 2 Infl. 483. 2 Bull. 320. 
12 Co. 122. 

If an infant brings a writ of error to reverſe a fine 
for his non- age, and, after inſpection and proof of in- 
fancy by witneſſes, dies before the fine is reverſed, his 
heir may reverſe it; becauſe the court having recorded 
the non · age of the conuſor, ought to vacate his contract 
when he appeared to be under a diſability at the time he 
_ into it. Co. Lit. 380. Moor 884, Keckwick's 
caſe. 

An infant acknowledged a fine, and the conuzees 
omitting to have the fine ingroſſed till he came of age, 
in order to pervent the, infant from bringing a writ of 
error ; yet the court upon view of the conuzance pro- 
duced by the infant, and upon his prayer to be inſpected, 
and his age examined, recorded his non-age, to give him 
the benefit of his writ of error, which he muſt otherwiſe 
loſe, his non-age determining before the next term. 
Moor 189. & vide Cro. Fac. 220, 1. 

So ĩf an infant ſuffer a common recovery by appearing 
in perſon, this muſt be reverſed during his minority by 
inſpection of judges. 

But it is ſaid, that if an infant ſuffers a recovery, in 
which he appears by attorney, he may reverſe it after 
his full age, as it may be diſcovered whether he was with- 
in age when the recovery was ſuffered ; becauſe it may 
be tried per pais whether the warrant of attorney was 
made by him when he was an infant. 1 Sid. 321. 1 
oy __ bo | | 

t is ſaid, that in all caſes where the party pleads that 
he was within age at B. and alledges a place, that there 
the trial may be well enough where it is alledged ; where 
no place is alledged, there in perſonal actions where the 
writ is bought, and in real actions where the right of the 
land depends upon infancy, there the trial is to be 
where the land lies, and if not, where the action is brought. 
Skin. 10, 11. Cro. Ex. $18. S. P. | 
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IV. Of what offices and truſts an infant is capable. 


As to what offices and truſts an infant is capable ; he 
ſeems capable of ſuch offices as do not concern the admi- 
niſtration of juſtice, but only require ſkill and diligence 
and there it ſeems he may either exerciſe himſelf when 
of the age of diſcretion, or they may be exerciſed by 
deputy; ſuch as the offices of park-keeper, foreſter, 
gaoler, Sc. Plow. 379, 381. 9 CC. 48, 97. See 
Offices. 

_ it is ſaid, that an infant is not capable of the 
ſtewardſhip of a manor, or of the ſtewardſhip of the 
courts of a biſhop ; becauſe by intendment of law he 
hath not ſufficient knowledge, experience and judgment 
to uſe the office, and alſo becauſe he cannot make a de- 
puty. Co. Lit. 3. b. 1 Roll. Abr. 731. 2 Roll. Abr. 
153. March 41, 43. Coo. Eliz. 636. Co. Car. 


An infant cannot be an attorney, bailiff, factor or re- 
ceiver. F. N. B. 118. 1 Roll. Abr. 111. Co. Lit. 172. 
Cro. Eliz. 63). An infant cannot exerciſe an office in a 
corporation. Rep. Temp. Hard. per Annaly, 8, 9. 

If an infant, being maſter of a ſhip at Sr. Chriſtopher's 
beyond ſea, by contract with another, undertakes to 
carry certain goods from St. Chriſtopher's to England, 
and there to deliver them; but does not afterwards de- 
liver them according to + Ig but waſtes and con- 
ſumes them, he may be ſued for the goods in the court 
of Admiralty, though he be an infant; for this ſuit is 
but in nature of a detinue, or trover and converſion at 
the Common law. 1 Roll. Abr. 530. Furnes and Smith 
and a prohibition denied to the court of Admiralty. 

If an infant keeps a common inn, an action on the 
caſe upon the cuſtom of inns will not lie againſt him. 1 
Rol. Abr. 2. Carth. 161. cited. | 

So if an infant draws a bill of exchange, yet he ſhall 
not be liable on the cuſtom of merchants, but he may 
plead ipfancy in the ſame manner that he may to any 
other contract of his. Carth. 160. Williams v. Harriſon. 
Adjudged on demurrer. t | 

An infant cannot be a juror; and it is ſaid by Hobart, 
that by the wiſdom of the Common law a perſon under 
forty-two, could not be on a trial de ætate probanda, be- 
cauſe he then tried a matter which might have happened 
before he was twenty-one. Hob. 225. 

An infant, or one under the age of twenty-one years, 
cannot be elected a member of the Houſe of Commons; 
nor can any Lord of parliament fit there until he be of 
the full age of twenty-one years. 2 Inſt. 47. 


V. What things an infant is capable of doing for bis own 
advantage, and of his afls as good, void, or void- 
able. 


An infant is capable of inheriting, for the law pre- 
ſumes him capable of property ; alſo an infant may pur- 
chaſe, becauſe it is intended for his benefit, and the free- 
hold is in him till he diſagree thereto, becauſe an agree- 
ment is preſumed, it being for his benefit, and becauſe the 
freehold cannot be in the 2 contrary to his own act, 
nor can be in abeyance, for then a ſtranger would not 
know againſt whom to demand his right;- and if at his 
full age the infant agrees to the purchaſe, he cannot 
afterwards avoid ity but if he dies during his minority, 
his heirs may avoid it; for they ſhall not be bound by 
the contracts of a perſon who wanted capacity to contract. 
Co. Lit. 2, 8. 2 Inft. 203. | 

If an infant take a leaſe for years rendering rent; if he 
enter upon the land he ſhall be charged with an action 
during his minority, becauſe the purchaſe is intended for 
his benefit ; but he may waive the term, and not enter, 
and if more rent be reſerved upon the leaſe than the land 
is worth, he may avoid it. 2 Bul/. 69. If an infant 
make a leaſe for years, with remainder over, rendring 
rent, and at full age, accepts the rent of the tenant for 
years, this ſhall be an aſſent to him in remainder, ſo 
that he ſhall not ouſt him after. Pld. 546. 

If an infant be lord of a manor, he may grant copy- 
holds notwithſtanding his non-age ; for theſe eſtates do 


not take their perfection from the-intereſt or ability of the 
lord to grant, but from the cuſtom of the manor, by 


which they have been demiſed, and are demiſable time 
out of mind. 4 Co. 23. b. Co. Copybolder 79, 105. M 
41. 8 Co. 65. 7 
An infant may preſent to a church; and here it i; 
faid, that this muſt be done by himſelf, of whatſoever 
he be, and cannot be done by his guardian, for the ouar- 
dian can make no advantage thereof, conſequently has 
nothing therein, whereby he can give an account, there. 
fore the infant himſelf ſhall preſent. Co. Lit. 17. . 8 
a. 29 Ed. 3. 5. 3 Int. 156. An infant leſſor in ej 8 
ment, muſt give ſecurity for coſts ; becauſe the infant 
himſelf is not liable. Wilſ. Rep. par. 1. p. 130. 


Contra#ts for neceſſaries. 
Here we muſt obſerve, that, (triQtly ſpeaking,) al 


contracts made by infants, are either void or voidable, 
becauſe a contract is the act of the underſtanding, which 
during their ſtate of infancy they are preſumed to want, 
yet civil ſocieties have ſo far ſupplied that defect, and 
taken care of them, as to allow them 10 contra@t for thei 
benefit and advantage, with power, in moſt caſes, 7 n. 
cede from, and vacate it when it may prove prejudicial y 
them; but in this contract for neceſſaries they are abſo- 
lutely bound, and this likewiſe is in benignity to infants, 
for if they were not allowed to bind themſelves for ne- 
ceſſaries, nobody would truſt them, in which caſe they 
would be in worſe circumſtances, than perſons of full age. 
10 H. 6.14. 18 Ed. 4. 2. 1 Roll. Abr. 129. 
Therefore it is clearly agreed, that an infant ma 
bind himſelf to pay for his neceſſary meat, drink, . 
phyſick, and ſuch other neceſſaries, and likewiſe for his 
teaching and inſtruction, whereby he may profit 
imſelf afterwards. Co. Lit. 172. a. Cc. With reſpect 
to ſchooling, &c. it muſt be in caſes, where the credit was 
given, bona fide, to the infant. Vide infra. 


As to neceſſaries, &c. 


It muſt appear that the things were actually nec. 
and of reaſonable prices, and ſuitable to the info degree 
and eftate, which regularly muſt be left to the jury; 
but if the jury find that the things were neceſſaries, 
and of reaſonable price, it ſhall be preſumed they had 
evidence for what they thus find; and they need not 
find particularly what the neceſſaries were, nor of what 
price each thing was; alſo if the plaintiff declares for 
other things, as well as neceſſaries, or alledges too higha 
price for thoſe things that are neceſſary, the jury may 
conſider of thoſe things that were really neceſſaries, and 
of their intrinſick value, and proportion their damages 
accordingly. Cro. Fac. 360. 2 Roll. Rep. 144. Ful. 
151. Palm. 361. Gul 168. Godb. 219. 1 Len. 
114. 

If an infant promiſes another, that if he will find 
him meat, drink and waſhing, and pay ſor his ſchooling, 
that he will pay 4 /. yearly ; an action upon the ciſe 
lies upon this promiſe ; for learning is as neceſſary as other 
things, and though it is not mentioned what learning this 
was, yet it ſball be intended what was fit for bim, till it 
be ſhewn to the contrary on the other part; and though 
he to whom the promiſe was made does not inſtruct him, 
but pays another for it, the promiſe of re-payment there- 
of is good: and it appears — the learning, meat, drin 
and waſhing, could not be afforded for a leſs ſum than 
71. 1 Roll. Abr. 729. Palm. 528. 1 Jon. 182. . 
Pickering v. Guning, adjudged on motion in arreſt 
judgment. ; 

Aſtipfit, for labour and medicines in curing the de. 
fendant of a diſtemper, Sc. who pleaded infra ælatm 
viginti & unius annorum; the plaintiff replied, it war ot 
neceſſaries generally; and upon a demurrer to this pute 
tion it was objected, that the plaintiff had not aſſigned" 
certain how, or in what manner, the medicines —_— 
ceſſary : but it was adjudged, that the replication . 
general form was good. Carth 110. Higg in. and 
man. 8 ; if 


: If 'W infant be I mercer, and hath a ſhop in town, 
and there buys and ſells, and contracts to 7 a certain 


to J. &. for wares ſold to him by to re: ſell, 
— 2 not chargeable upon this contract, for this trad- 
ing is not immediately neceſſary ad vizum S veſtitum; 
and if this were allowed, infants might be infinitely pre- 
judiced, and buy and fell and live by the loſs. 1 Rol. 
Abr. 729. Cre. Jac. 494. 2 Rol. Rep. 45. S. C. adjudg- 
ed between Hill and bitiingbam. 

And as the contract of an infant for wares, for the ne- 
ceſſary carrying on his trade, whereby he ſubſiſts, ſhall 
not bind him; ſo neither ſhall he be liable for money 
which he borrows to lay out for neceſſaries; therefore 
the lender muſt, at his peril, lay it out for him, or ſee 
that it is laid out in neceſſaries. 5 Mod. 368. 1 Salk. 
b 154 in debt upon a ſingle bill, the defendant pleaded 
that he was within age; the plaintiff replied, that it was 
for neceſſaries, viz. 101]. for cloaths, and 151. money 
lent pro & erga his neceſſary ſupport at the univerſity ; 
the defendant rejoined, that the money was lent him to ſpend 
at pleaſure ; abſque boc, that it was lent him for neceſſa- 
ries; and iſſue hereupon was found for the plaintiff, 
who had judgmdnt in C. B. but was reverſed in B. R. 
on a writ of error; for the iſſue only being, whether this 
money was lent the infant for neceſſaries, not whether it 
was laid out in neceſſaries, it cannot bind the infant which 
ever way it is found ; for it might have been borrowed for 
neceſſaries, and laid out in a tavern; and the law will not 
mtruſt the infant with application and laying out. 1 
Salk. 386. Earl. v. Peale. See Infra. 


it out in neceſſaries, yet this will not bind the infant, nor 
ſubject him to an action, for it is upon the lending that the 
contract muſt ariſe, and after that time there could be no 
contract raiſed to bind the infant, becauſe after that he 
might waſte the money, and the infant's applying it af- 
terwards for neceſſaries, will not by matter ex pat facto, 
intitle the plantiff to an action. 1 Salk. 279. 

Altho' an infant ſhall be liable for his neceſſaries, yet 
if he enters into an obligation with a penalty for pay- 
ment thereof, this ſhall not bind him : for the entering into a 
penalty can be of no advantage to the infant. Cro. El 920. 
Moor. 679. pl. 929. Co. Lit. 172. 1 Roll. Abr. 
729. Sed vide infra. 

It is alſo ſaid, that an infant cannot either by parol 
contract, or a deed, bind himſelf, even for neces: in 
a ſum certain, and that ſhould an infant promiſe to give 
an unreaſonable price for neceſſaries, that would not 
bind him; and that therefore it may be ſaid, that the con- 
tract of an infant for neceſſaries, quatenus a contract, 
does not bind him any more than his bond would; but 
only ſince an infant muſt live as well as a man, the law 
gives a reaſonable price to thoſe who furniſh him with 
neceſſaries. Caſes in Law and Equity 85. 

Yet it hath been adjudged, that if an infant contracts 
for neceſſaries, and enters into a ſingle bill for payment 
that this ſhall bind him, and that an action of debt will 
he on ſuch obligation. 1 Lev. 86. Ruſſel and Lee, ad- 
1 1 Kep. 382, 416, 423. S. C. C. Lit. 172. 


So an infant may bind himſelf in an aſſumpfit for pay- 
ment of neceſſaries, and an action, upon the caſe, lies 
2gainſt him upon the promiſe for this, but in nature of 
an action of debt; therefore where debt lies, an action 
on the caſe lies againſt him. 1 Rol. Abr. 729. Ney 85. 
Latch. 157, and ſee Bul/. 188. 1 Rol. Rep. 382. 

Alſo it ſeems clear, that if an infant becomes indebt- 
ed for neceſlaries, and the party takes a bond from the 
infant, that this ſhall not drown the ſimple contract, 
becauſe the bond has no force. Cro. 'Fliz. 920. 

But it is agreed, that an infimul computaſſet will not 
lie againſt an infant, tho' it be for neceſſaries; for be, not 
avmg diſcretion, is not liable to falſe accounts. Co. Lit. 
172. Lamb. 169. Noy 8). | 
if an infant comes to a ſtranger, who inſtructs him in 
amng, and boards him, there is an implied contract 
in law, that the party ſhould be paid as much as his board 
<1; Trou ure worth ; but if- the infant at the time 
© tus going thither was under the age of diſcretion, or if 


FN 


So if one lends money to an infant, who actually lays | 
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of the child's friends, the party that boards him has no 
remedy againſt the infant, but muſt reſort to them 
with whom he agreed for the infant's board, c. Allen, 
94. Duncomb. and Tickeridge. 


Judicial as, or acls done in a court of record. 


As to judicial acts, and acts done by an infant in a 
court of record, they regularly bind the infant and his 
repreſentatives, with the following ſavings and excepti- 
ons; as if an infant levies a fine, tho” the judges ought 
not to admit the acknowledgement of one under that 
diſability ; yet having once recorded his agreement as 
the judgment of the court, it ſhall forever bind himand 
his repreſentatives, unleſs he reverſe it by writ of error, 
which muſt be. brought by him during his minority, that the 
court by inſpection may determine his age. Co. Lit. 280. 


12 C6. 122. Yelv. 115. 3 Mod. 229. | 

So if an infant levies a fine, he is enabled by law to 
declare the uſes thereof, and if he reverſeth not the fine 
during his nonage, the declaration of uſes will ſtand good 
for ever, for tho' that be a matter in pais, and all ſuch 
acts an infant may avoid at any time after his full age, 
if he doth not conſent; yet being made in purſuance of 
the fine levied, which fine muſt ſtand good for ever, (un- 
leſs reverſed in the manner as has been mentioned, ſo 
will the declaration. of uſes too. 2 Cv. 58.4. 10 Cy. 
42. Moor 22. Dalſ. 47. 2 Leon. 159. Goulſ. 12. 
1 Jones 290. Winch 103. 

If there be tenant for life, the remainder to an infant 
in fee, and they two Join in a fine, the infant may bring 
a writ of error, and reverſe the fine as to himſelf; but it 
ſhall ſtand good as to the tenant for life; for the diſa- 
bility of the infant ſhall not render the contract of the 
tenant for life, who was of full age, ineffectual. 1 Leon. 
115. 217. 2 Sid. 55. 2 Tones. 182. 

If an infant brings a writ of error to reverſe a fine for 
his nonage, and his nonage, after inſpection, is recorded 
by the court, but before the fine reverſed he levies ano- 
ther fine to another, the ſecond fine ſhall hinder him 
from reverſing the firſt; becauſe the ſecond having in- 
tirely barred him of any right to the land, muſt alfo 
deprive him of all remedies which would reſtore him to 
the land. 1 Roll. Abr. 788. See Moor 74. 


improved into a common way of conveyance, it was 
thought reaſonable that thoſe, whom the law had judged 
incapable to act for their own intereſt, ſhould not be bound 
by the judgment given in recoveries, tho? it was the ſo- 
lemn act of the court ; for wherethe defendant gives way 
to the judgment, it is as much his voluntary act and con 
veyance, as if he had transferred the land by livery, or 
any other act in pais; therefore if an infant ſuffers a re- 
covery, he may reverſe it, as he may a fine, by writ of 
error, during his minority : And this was former y taken 
to be law, as well where the infant appeared by guardi- 


tion turns upon this point, that if an infant ſuffers a re- 
covery in perſon, it is erroneous, and he may reverſe it 
by writ of error; but even in this caſe the writ of error 


muſt be brought during his minority, that his 15 7 may 
1 


be tried by the inſpection of the court; for at his full age 
it becomes obligatory and unavoidable; but in caſes of ne- 
ceſſity the court has admitted the infant to appear 
guardian, and to ſuffer a recovery, or come in as a 
vouchee; but this too, is ſeldom allowed by the the court 
unleſs upon emergencies, when it tends to the improve- 
ment of the infants affairs, or when lands of equal value 
have been ſettled on him, and when he has had the 
King's privy ſeal for that purpoſe; and thoſe recoveries 
have been allowed and ſupported by the jud and 
the infant could not ſet them aſide; beſides if ſuch re- 
coveries be to the prejudice of the infant, he has his re- 
medy for it againſt his guardian, and may reimburſe 
himſelf out of his pocket to whom the law had commit- 
ted the care of him. 1 Roll. Sr. 731, 742. G. Lit. 381. 
b. 2 Roll. Abr. 295. 10 C 43. 4. Co. El. 471, Hbb. 
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he were placed there upon a ſpecial agrement with ſome 


Moor 76. 2 Roll. Abr. 15. 2 Infl. 483. 2 Bull. 320. 


As to recoveries ſuffered by infants, when theſe were 


an, as by his attorney, or in perſon : But now the diſtinc- - 


©196-7. Cro. Car. go). 2 Bulſ. 235. 1 Sid. 321-2. 
15 142. 2 Sand. 94. 1 Vern. 461. 2 Salk, 567. 
Partition by writ De par titione facienda binds infants, 
becauſe by judgment in a court of juſtice, to which no 
partiality can be imputed. Co. Lit. 171. 6. 8 
If an infant acknowledge a recogniſance or ſtatute, it 
is only voidable; and the infant at his peril muſt avoid 
them by audite querela, as he muſt a fine or recovery by 
writ of error during his minority; for ſuch conveyances 
or other acts of record become obligatory and unavoid- 
able, if they be not ſet aſide before the infant comes of 
age; the reaſon is, becauſe theſe contracts being entered in- 
to under the inſpection of the judge, (who is Suppoſed to do 
right, the infant cannot againſt them aver his diſability, but 
muſt reverſe them by a judgment of a Superior Court, who by 
inſpection; has the ſame means to determine whether 
the inferior jurisdiction has done right, that firſt re- 
ceived the contract. Moor pl. 206. _ 2 Inſt. 483, 67 3. 
Co. Lit. 380. Kelw. 10. Reg. 149. 10 Co. 


43. a. 5 . | 

if an infant bargain and ſell his land by deed indented 
and inrolled, yet he may plead non- age; for notwith- 
ſtanding the ſtatute 27 Hen. 8. cap. 16. makes the in- 
rolment in a court of record neceſſary to compleat the 
conveyance: yet the bargainee claims by the deed as at 
Common law, which was, and therefore is, ſtill defeaſible 
by non-age. 2 Inſt. 673. 


Acts in pats. | 


Infants are regularly allowed to reſcind aud break 
through all contracts in pais made during minority, ex- 
cept only for ſchooling and neceſſaries, be they never fo 
much to their advantage; and the reaſon hereof is, the 
indulgence the law has thought fit to give infants, who 
are ſuppoſed to want judgment and diſcretion in their 
contracts and tranſactions with others, and the care it 
takes of them in preventing their being impoſed upon, 
or over- reached by perſons of more years and experi- 
ence. 29 Ed. 3. 20 b. 1 Roll. Abr. 729. O. Lit. 172, 

81, | 
: And for the better ſecurity and protection of infants 
herein, the law has made ſome of their contracts abſo- 
lutely void; i. e. all ſuch in which there is no apparent 
benefit, or ſemblance of benefit, to the infant; but as to 
. thoſe from which the infant may receive benefit, and 
which were entered into with more ſolemnity, they are 
only voidable ; that is the law allows them when they 
come of age, and are capable of conſidering over again 
what they have done, either to ratify and form fuch con- 
tracts, or to break through and avoid them. Cro, Car. 502. 
1 Jones 405. 3 Mod. 310. ' 9 

Hence an infant may purchaſe, becauſe it is intended 
for his benefit, and at his full age he may either agree or 
diſagree to the ſame. Co. Lit. 2, 8. 2 Fern. 


203. 
| Alſo the feoffment of an infant is not void, but only 
voidable, not only becauſe he is allowed to contract for 
his benefit, but becauſe there ought to be ſome act of 
notoriety to reſtore the poſſeſſion to him, equal to that 
which transferred it from him. Co. Lit. 380. Dyer 104. 
2 Roll. Abr. 572. 4 Co. 125. 4. 
Therefore if an infant make a feoffment and livery in 
perſon, he ſhall have no aſſiſe, &c. but muſt avoid it 
by entry; for it is to be preſumed in favour of ſuch ſo- 
lemnity, that the aſſembly of the pars then preſent would 
have prevented it, if they had perceived his non-age, 
and therefore the feoffment ſhall continue till defeated 
by entry, which is an act of equal notoriety. f Co. 42. 
ro. tit. Diſſeiſin 63. 

But if the infant had made a letter of attorney to de- 
liver ſeiſin, he might have an aſſiſe, &c. becauſe the let- 
ter of attorney, (like all other acts or agreements made 
by an infant to his pregudice,)muſt be void; therefore 
whoever claims under it, or by virtue of its authority, 
muſt be a wrong doer. 2 Rol. Abr. 2. Ney 130. Palm. 


237. | ; 
Alſo as to the acts of infants being void or voidable, 
there is a diverſity between an actual delivery of the 


action for them; for the infant is not ca 
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only; that the firſt is voidable, but he laſt abſolutely wig. 
as if an infant deliver a horſe, or a ſum of money, with 
his own hands, this is only voidable, and to be recovered 
back in an action of account. Perk. ſer. 12. 19. 1 
Roll. Abr. 530. 2 Roll. Rep. 408. Latch. 10. 

But if an infant agrees to give a horſe, and does not 
deliver the horſe with, his hand, and the donee takes the 
horſe by force of the gift, the infant ſhall have an action 
of treſpaſs; for the grant was merely void. Perk, £9 
12, 19. 1 Med. 137. | | 
In treſpaſs guare vi & armis inſultum fecit, & nun 
crinem capitis ipfius Anne abſcindit, the defendant as to al 
the treſpaſs præter tonſuram crinis pleads Not guilty, and 
as to that, pleads that the plaintiff was of the age of 
ſixteen years, and for a certain ſum of money liceniaui 
the defendant duas uncias crinis difte Anne detondere & 
abſcindere ; and upon demurrer to this plea the court 
held, that the contract was abſolutely void, and conſe- 
quently the tonſure unlawful, and gave judgment ac- 
cordingly for the plaintiff. Mich. 26 Car. 2. Am 
1. per Guardianum v. Stuartſon. 3 Keb. 369. 


: 


And as an infant is not bound by his contract to de- 
liver a thing ; ſo if one deliver goods to an infant 
a contract, Cc. knowing bim to be an infant, he ſhall not 
be chargeable in trover and converſion, or any other 
pable of any 
contract, but for neceſſaries; therefore ſuch delivery is « 
gift to the infant: But if an infant without any contra 
wilfully takes away the goods of another, trover les 
againſt him; alſo it is ſaid, that if he take the goods 
under pretence that be is of full age, trover lies; becauſeit 
is a wilful and fraudulent treſpaſs. 1 Sid. 129. 1 Lev. 
169. 1 Keb. gos, 913. 

Alſo it ſeems that if an infant, being above the age 
of diſcretion, be guilty of any fraud in affirming himſelf 
to be of full age, or if by combination with his guardian, 
Sc. he make any contract or agreement with an iftent 
afterwards to elude it, by reaſon of his privilege of in- 
fancy, that a court of equity will decree it good againſt 
him according to the circumſtances of the fraud; but in 
what caſes in particular a court of equity will thus exert 
itſelf is not eaſy to determine. Yide 1 Vern. 132. 2 
Vern. 224-5. : 

Alſo notwithſtanding the diſability of an infant to con- 
tract, by the 5 Ann. cap. 19. it is enacted, *© That i 
ſhall be lawful for any perſon under the age of twenty 
years, by the direftion of the High court of Chancery, th 
court of Exchequer, fignified by an order made upon bearing 
all parties concerned, to convey and aſſure any lands, 
Se. mortgaged in ſuch manner as ſhall by order be d. 
rected, to any other perſon ; and ſuch conveyance ſhall 
be good and effectual in law.” 

And, That every ſuch infant being only truſtee or 
mortgagee as aforeſaid, ſhall be compellable, by ſuch 
order to make ſuch conveyance.” _ 

How an infant is to bind himſelf by a contract to 
ſerve in the plantations, 4 Geo. 1. c. 11. ell. 5. 

All gifts, grants, Sc. of an infant, which do not take 
effect by delivery of his hand are void; and if made to 
take effect by delivery of his own hand, are voidable 
himſelf, and his heirs; and thoſe which ſhall have his t- 
tate. And privies in blood, (as the heir general or ſpecial, 
may avoid a conveyance made by their anceſtor du 
infancy. But privies in eſtate, ſuch as the donor 0 ” 
eſtate tail where the tenant in tail dies without iſſue; - 
privies in law, as the lord by eſcheat where there 1s 1 
heir, ſhall not avoid a conveyance made by an — 
If a man within age, ſeiſed in right of his wife, m 1 
a feoffment and dies, his heir cannot enter * 
becauſe no right deſcends to him ; for the baron, k 4 
lived, could have entered only in right of bs 4% 
And no perſon ſhall take advantage of the i bt 
anceſtor, but he who hath a right deſcending #0 * fr cond- 
anceſtor ; tho' the heir may take the benefit 0 um 
tion, notwithſtanding no right deſcending to 
his anceſtors. 8 Rep. 42, 3, 4» and ſee 3 Rep. 35 by 

If huſband and wife are both within age, oy des th 
indenture join in a feoffment, and the huſband die 1g 


thing contracted for, and a bare agreement to deliver of 
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Se. on fines levied by others, within five years, by the 


d; 7 mou enter — avoid 28 Nabe dum fuit in- 
th a eratem:” 1 Inft. 337. Tho' if there be two-joint-te- | Stat. 13 Ed. 1. Nonclai * 3 
d rants within age, and one of them makes a feoffment in any n 3 : 5 erer ws 5 an inf: ant, nor 
| fee of the moiety during his infancy, and dies, the fur. particular caſes, viz; in CD of x fre wiken the thee 
vivor cannot enter: but the heir of the feoffer may enter ins in the life of the anceſtor ; : 5 e where the. time 
ot into the moiety, &c. 8 Rep. 43. If an infant exchanges 5 anceſt err r; or of an appeal of death . 
he lands with another, and the other enters, the infant may | year and a Gay; Ee =; not his appeal within a : 
m — 1 18 Ed 4:2. And Where an infant leaſes | 13. Laches ſhall prej1 Wo. 10 , if he Wod's Inft. 
0, A — - my affirm the leaſe, or bring ay ne; wa charch in fir marks: Te: ns : 2 not 
t - po = t 1 18 Ed. 4. Bro. Treſpaſs | ceſſity bind infants ; as . ws ben avi of ne- 
um 21 = e made by an infant reſerving rent is void- | tances and grants of copyhold eſtat efices, admit- 
al able, but if there be no rendering rent, ir is abſolutely | legacies, E Fro aſſenting to 
nd 2 1 199. If an infant make a leaſe paying rent, dude whether 4 2 f onditions annexed to 
of wr ho his coming of age he accepts the rent, the | infants; and where the eſta of or ly eee 
wi voidable leaſe is made good; and an infant's leaſe in tion 10 be performed he nfl a pooled cor erage 
g 989 Abr. 55, 3 Salt. 196. An | broken during the 1 
urt We. f e urrender a future intereſt, by taking a new inſt. 233 380. Though y 5 * is loſt for ever * 1 
. — 3 deed and by acceptance of a ſecond | an ifs yet Clantery wi 3 extendible againſt 
AC e, are void, except there be an increaſe of the term; Lev. 198. An ery will gr Tel againſt infants. 1 
or a decreaſe of the rent ; fe hor ov th re a8 d by Stat. 7 Ann. c. 19. Infant ſeiſed 
— * n e no benefit comes to him, | eſtates in fee, in truſt, or i ne #1. ns ſeiſed of 
bg. afts ore merely void. Cro. Car. 802. If an infant perſo truſt, or in mortgage, on petition of the 
ſurrenders a leaſe fi hire 1 | fant | perſon for whom the infant is ſeiſed 
void, and Ae 8 to him in reverſion, this is | gagor, c. by order of the court of 2 8 
de- Rill, Abr good by any agreement at full | conveyances of ſuch eſta ve here. Len 
pon Ty Neo Abr. 728. * b 0 all age. See ante tes, as truſtees or mortgagees of | 
- HTS 1 er of debt | An infant is much favoured by the la : 1 
our not lie u © this — mare bg e gives him many privileges aboy — : if. eee - F 
ny n ee mo gment, though it would on a ſtatute | default in a real action, he ſn 1 9 
al r Bt ths parry Og ES OY wry premiere e, 
ract 27 Elie I — eee by virtue of the ſtatute | merced, nor find Wo — like oy _ 8 
les * 4 * ce 3 Salk 196. 1 Inſt. 233, 380. be bail, he may be dias - cop en age, and if he 
= declare dde ul f it a infant may levy a fine, he may | Inſt. 272. 8 Rep. 61 Onh 4 fa pt 4-6 o 
* claratidm of 0 —— by e : — the es de- | the infant by writ of error + aber the) _ 25-2 
; 1 hes good ding to the infant | againſt hi rr udgment given 
— 1 8 as the fine continues — — 3 10% = in eule of a judgment in 
age ens? > _ * — 193. 2 Rep. 58. 10 Rep. 42. it | may be difleiſed 51 fe 5 26 47, 319. But an infant 
* could not fufter a whe an infant: appearing by guardian, | ſcendeth upon an infant y 1 0 r 
— it hath ſince been lows — cafes 2 * — remitter upon him; contra of a obs d _ 
. | 2 eh ; a t | þ g 1 . : i an n= 
in- Low = an infant may ſuffer a common recovery e 10 r liberties, and do abuſe, or a 
i P , 
ut in dd in value; and if it is 2 g nd. 311. ro. 48 
for the mur; if it is not A promiſe of ; | 49. | 
_ againſt — _ —_— recompence over Fu? co dus Ba in L full age, for conſi- 
A A common recove — ee lieth. 2 Lev. 144 ard | u and affumpfit 
ing exanitied:ſal & ſor ay be had againſt an infant, be- few days after " _ 215. A perſon gave a note, a 
bag by guardian in . e | on extraordinary — N rand 1 
ö 2 Netf. Abr, 994. A recovery n 265. it is true, if an infant tak | ity ſet it aſide: tho 
1enty by hi 994. recovery was ſuffered by an infant and after b ans takes up goods, or borrows mon 
or the y his guardian. See Sid. 321. 2 Nelf. 995. after'he comes to age, gives hi 5 10NeY, 
1 If ans oP 995. | the money, : „ Br is note or promiſe for 
ar ee nay, ON n oye UNE O00 EI gol 
ed. Nel, 998. but if a judgment may be reverſed. 2 4. 4, 6. If an . 
x & . — ur appearing per guardianum ; EBT e — wers money with his own hand, 
B e — ˙— 3 os py Eu. ed, e 
hs — — 65: f — 45 is to ſue by procbein void, or have debt — oy 1a he may make the ſale 
ſuch FFC N 4. 2: Alto weben g the gd bir ir 
Cdꝗ¾f , , the thing with hy r 
a ought to apply to hi an infant, the plaintiff | excuſed of the treſpaſs : n 8, the vendee is 
9 doth not do it, the wrt will c his guardian; and if he | take it again, 2 "Roll "at ens $a ar}; beemy 
5 e court will compel him. Wilſ. Rep. If a welpe 3 ca 13. Hob. 96. 
ide to He is not to appear by attol . * 2 g an award, it is ſaid the award Fg ot and he ſubmits to 
le by — he be joint executor with — of rolls 2 155 40," Ad ene ut abs . bim. 
his e. make an attorney for him: reſolved wh ay | to bring a writ of error; for tho conſent not 
brought ON bY ried bento | Oo rite Ad a hy on ae roam 
ecial,) | an action by attorney, one being within age , yet it binds but as a jud A ' binds | 
cla, 2 Saund | 4 "Sh ing within age. Temp. H. a judgment reverſable. Rep. : 
. —— 
. TL EIS 
P has no-powe is adherent to his perſon, and t. Where an 7 n. 7owd. 364. but vide'th 
III ee an formate is bk peg woe 
; Js 2a as "i; . Otlzgth. 1, 2. Fe ie Big. ee avoid it by ; "Ir 
makes 1 nA hath been held, if 3 ys et he may be indicted * E in- 
wn an infant OE Oy ad us of thei two: (eds en and Helr apparent. nner 
7 1 he within age K . 1 but | adjudged of age the pres An infant has been 
of hi — 10 reverſe the Judgment. S ere ay will not make a fraction of a day y c beg the law 
om that {rugs TT „ eee eee 
- by or cover. ee ae; aper (Wed aud Ck wer he made hs will, ir was held 
ſendant , ror. 5 Mod. 209. as the? ; was then of age 8 
6 ſendant in "awadtion is an infant” the e 3 — 
by years to bring h e ſhall habe | the d ſuch will ſhall take effect cho 
N O r e a2 CN REY caries fe eviſer dies by fix at night of that day.” 2 Ro 80 
1 bkewiſe . 1 he hath fix years . kant by CORP TIONS. The King 2 
r , to ſue by the ſtatute of limitations: {avoid 2 S law. 1 Inf. 43. And he ſha = 
3. And man 11 not bound by nonclaim, | his grants, Ce. in reſpect of Infancy for 5 
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be a minor, being as King a body politick. 2 Danv. 
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avoided by reaſon of infancy of the Mayor. Cre. Car. 
57. | | 

5 INFECTIONS, By caſting garbage and dung into 

_ ditches, Sc. how puniſhed. See Stat. 12 R. 2. c. 13. 

INFEODATION OF TITHES, The grantingof tithes 
to mere laymen. See Black. Com. 2 V. 27. 

INFERIOR COURTS. The courts of judicature of 
this kingdom are divided into a general diviſion of ſuperior 
and inferior. The courts at Weftminfter are the ſuperior, 
and in general have (eſpecially the courts of King's Bench 
and Common Pleas) ſupetintendence over the inferior. 

Lords ortheir bailiffs not to arreſt on foreign pleas, on 
pain of double damages. Stat. Weſim. 1. 3 Ed. I. c. 35. 

In courts of piepowder the plaintiff ſhall ſwear, that ihe 
cauſe of action accrued within the time and j uriſdiction of the 
fair. 19 Ed. 4. c. 2. 1 Ric. 3. c. 6. The conſidera- 
tion of aſſumpſit muſt be laid within the juriſdiction of an 
inferior court, but the promiſe need not. Ld. Raym. 
211. Ina ſcire facias on a judgment of an inferior court, 
removed by certiorari, the plaintiff muſt pray execution 
within the limits, otherwiſe on a writ of error. I. 216. 
Juſtification by proceſs of an inferior court 1s not avoided 
by replication, that the cauſe of action aroſe out of the 
Juriſdiction. 5. 230. | 

No prohibition to an inferior court for proceeding in 
a cauſe ariſing out of their juriſdiction, till that matter 
has been pleaded. Ib. 346. An inferior court refuſes to 
give coſts of a nonſuit; the remedy is by writ de execu- 
tione judicu, and not by mandamus. Ib. 348. 

Miſdemeanors in inferior courts are puniſhable in B. R. 
Ih. 556. Attachment againſt a ſteward for ſitting judge 
in his own cauſe, or for miſdemeaning himſel# between 
parties. Ib. 766. The ſeveral ſorts of inferior juriſ- 
diction, conuſance of pleas, and exempt juriſdiction. 
Ih. 856, 837. The judgment of an inferior court muſt 
be entered, per eandem curiam. Ib. 895. A habeas cor- 
pus does not remove the cauſe, as a recordari or certiorari 
do, and the plaintiff may vary in his declaration, but 
then he diſcharges the bail. Ib. 1102. 

Judgment of an inferior court reverſed for want of the 
averment, that the cauſe was within the juriſdiction 15. 
1310. A court held before the under ſteward ſecundum 
conſuetudinem, &c. without ſetting forth the cuſtom, and 
well. PD. 1542. Inferior courts cannot grant a new 
trial. Stran. 113, 392. Have been allowed juriſdiction 
in caſes ſimilar to thoſe where they have juriſdiction. 
. 256. May ſet aſide proceedings for irregularity or 
ſurprize. 1b. 392. May ſet aſide a verdict for irregula- 
rity. 1b. 499. The King's Bench cannot reverſe a fine 
ſet by an inferior court. 1b. 786. The King's Bench 
cannot ſet a fine on a conviction by juſtices of the peace. 
Ib. 794. 


neſſes by the laws of this kingdom, becauſe they believe 
neither the Old or New Teſtament to be the word of God, 
on one of which oaths muſt be taken. 1 Inſt. 6. 2 Hawk. 
P. C. 434. But in ſome caſes they are allowed in civil 
ſuits being ſworn according to their own law. See the caſe 
of a witneſs who was of the Genton religion, being admitted 
an evidence in equity. | 
'INFINITY OF ACTIONS. The lord of the ſoil may 
have a ſpecial action againſt him who ſhall dig foil in the 
King's highway: but one ſubject may not have his action 
againſt another for common nuſances; for if he might, 
then every man would have it, and ſo the aclions would 
be infinite, &c. 2 Co. Inſt. 56. 9 Rep. 113. 
INFIRMARY, (infirmarius) In monaſtenes there was 
an apartment allotted for infirm or ſick perſons ; and he 
who had the care of the infirmary was called infirmarius. 
Matt. Panſ. anno 1252. 2 
IN FORMA PAUPERIS, Suing actions in. See Forma 
Pauperts. | 
INFORMATION for the King, (informatio pro Rege). 
We ſhall treat of this ſubject under the following heads, 
v. 2. 


1. of informations generally, and the antiquity of the 
Ppradtic:. | , 
II. Ii hit caſes an information will lie. 


The acts of a Mayor and Commonalty ſhall not be | 


9 Ker | | 
INFIDELS, (infideles) Heathens ; who may not be wits 


INF 


UI. Of filing an information. 
IV. How it is to be laid; the proceedings, and Provifins 
by fatute law, &c. | 


I. Of informations generally, and the antiquity of th 
prattice. * 

An information is, in many reſpects, the ſame as what, 
for a common perſon, we call a declaration. It gyg}, 
to be certain, that the party may perfectly know what 
he is to anſwer to, and the court what they are to give 
judgment on. Vide Plowd. 329. | 

It is not always exhibited direQly by the King or his 
attorney, but ſometimes by another, qui /equitur tam 
Domino Rege quam pro ſeipſo, upon the breach of ſome 
penal law or ſtatute, wherein a penalty is given to the 
party that will ſue for the ſame, and may be either by 
action of debt or information. Cowell. 

An information may be defined, an accuſation or com- 
plaint exhibited againſt a perſon for ſome criminal offence, 
either immediately againſt the King, or againſt a private 
perſon, which from its enormity or dangerous tendency 
the publick' good requires ſhould be reſtrained and pu- 
niſned, and differs principally from an indictment in 
this, that an indictment is an accuſation found by the 
oath of twelve men, whereas an information is only the 
allegation of the officer who exhibits it. 3 New Ar. 
I 64. 

Informations are either at the ſuit of the King, or at 
the ſuit of the King and party, which is called an infir- 
mation qui tam, becauſe the informer proſecutes tam pr, 
Domino Rege quam pro ſeipſo; but theſe informations wil 
not lie on any ſtatute, which prohibits a thing, as being 
an immediate offence againſt the publick good in general, 
under a certain penalty, unleſs the whole or part of ſuch 
penalty be expreſsly given to him who will ſue for it, be- 
cauſe otherwiſe it goes to the King, and nothing can be 
demanded by the party. 2 Hawk. P. C. 265. - 

The King ſhall put no one to anſwer for a wrong done 
principally to another, without indictment or preſent- 
ment; though of common right, informations or actions 
in the nature thereof, may be brought for offences againſt 
ſtatutes, whether mentioned or not in ſuch ſtatutes, where 
other methods of proceeding are not particularly appoint- 
ed. Ibid. 260. And wherever a matter concerns the pub- 
lick government, and no particular perſon is entitled to 
an action, there an information will lie. 1 Salk. 374. Vid 
5 Geo. 1. c. 4. Wood's Inſt. 630. 

This difference between informations and indictments 
has made ſome men conceive, that this kind of proceed- 
ing was utterly unlawful, as being not only contrary to 
the original frame and nature of our laws, but alſo con- 
trary to Magna Cherta, and ſeveral other ſtatutes which 
require that no man ſhall be put to anſwer, &c. but upon 
indictment or preſentment. 3 New Abr. 165. See di 
2 Winnington's argument, 5 Med. 4 56. and 1 Show. 
106, Se. ; 

But tho', as my Lord Hale obſerves, in all criminal 
caſes the moſt regular and ſafe way, and moſt conſonant 
to the ſtatute of Magna Charta, Sc. is by preſentment 
or indictment of twelve ſworn men, yet he admits that 
for crimes inferior to capital ones, the proceedings May be 
by information; and this, from the long and frequent 
practice, is now ſaid to be-eſtabliſhed as part of the 1 
of the land; therefore at this day the following kinds o 
informations may be exhibited, wherever the nature - 
the offence deſerves ſuch a proceeding. 2 Hal. Hiſt. PC. 
SIE 3 

Iſt, For an offence principally, and more immediate 
againſt the King, an information may be exhibited in 
name of the Attorney-General, and ſuch infa mano may 
be ſited without any application or leave of the _ 
and the party ſhall be obliged to anſwer the fame; _ 
the ſtatute, 4 & 5 W. 3. (which requires a recog? 
for payment of coſts from perſons exhibning and P 


cuting informations,) does not extend to informarn 
by the King's Attorney General, and it is ſaid, 82 


court will not quaſn ſuch informations on motion, Bub Þ 
C 260 


[oblige the party to demur or plead thereto. 2 
* He . "YN oe, 
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C. 260. and ſee Carth. 465-6. and that no ſuch information 
can be brought on a penal ſtatute. 1 Salk. 372. 

2dly, On application, and leave of the court, grounded 
on motion and affidavit of ſome miſdemeanor, which if 
true, doth from its evil tendency merit ſuch proſecution 
the court allows of the filing of an information in the 


name of the Maſter of the Crown- office; and of ſuch 


kind of informations there are numberleſs precedents in 
the Crown office. 2 Hawk. P C. 261. 2 Hal. Hift. P. C. 
c. 20. But B. R. (generally ſpeaking) will not grant an 
information, where there is a civil ſuit depending, ex- 
cept the offence appears very clearly. Vide Rep. Temp. 
Hardw. per Annaly, 241. | 
2dly, Where by many penal ſtatutes the proſecution 
upon them is by the acts of themſelves limited to be by 
bill, plaint, information or indictment, there without 
np the proſecution may be by oy ht as well as 
y any other of theſe methods; alſo of common right ſuch 
an information, or an action in the nature thereof, may 
be brought for offences againſt ſtatutes, whether they be 
mentioned by ſuch ſtatutes or not, unleſs other methods 
of proceeding be particularly appointed, by which all 
others are impliedly excluded. But for this fee Actions 


Jui tam, or Actions on penal Statutes. 


Athly, Informations in nature of a quo warranto may 
be, and frequently are, exhibited, with leave of the court, 
for uſurping privileges, franchiſes, &c. which in ſome 
reſpects is a civil ſuit, as it is uſed as a proper means to 
try a right, tho' it puniſhes the miſdemeanor, ſuch as 
the uſurpation, &c. Yet the court of B. R. will not 
grant an information, on private uſurpation of franchiſes, 
but the proper remedy is to apply to the Attorney Gene- 
ral. Vide Rep. Temp. Hardw. per Annaly, 261. 


II. In what caſes an information will lie. 


Here we ſhall lay down what hath been collected by 
Serjeant Hawkins, and is, as he ſays, every day's prac- 
tice, agreeable to numberleſs precedents, viz. either in the 
name of the King's Attorney General, or of the maſter 
of the Crown-office, to exhibit informations for batte- 
ries, cheats, ſeducing a young man or woman from 
their parents, 'in order to marry them againſt their con- 
ſent, or for any other wicked purpoſe, ſpiriting away a 
child to the plantations, reſcuing perſons from legal ar- 
reſts, perjuries and ſubornations thereof, forgeries, con- 
ſpiracies, (whether to accuſe an innocent perſon, or to 
umpoveriſh a certain ſet of lawful traders, c. or to 
procure a verdict to be unlawfully given, by cauſing 
perſons bribed for that purpoſe to be ſworn on a tales.) 
and other ſuch lik- crimes, done principally to a private 
perſon, as well as for offences done principally to the 
King; as for libels, ſeditious words, riots, falſe news, 
extortions, nuſances, (as in not repairing highways, or 
obſtructing them, or ſtopping a common river, &&c.) 
contempts, as in departing from the parliament without 
the King's licence, diſobeying his writs, uttering money 
without his authority, eſcaping from legal impriſonment 
on a proſecution for contempt, neglecting to keep 
watch and ward, abuſing the King's commiſſion to the 
oppreſſion of the ſubject, making a return to a mandamus 
of matters known to be falſe, and in general any other 
offences againſt the publick good, or againſt the 
firſt and obvious principles of juſtice ind common 


honeſty. 3 New Abr. 166. 2 Hawk. P. C. 260. and ſeve- 


ral authorities there cited. Words refleCting on the pub- 
lick government are puniſhable at the ſuit of the King 
by information. Carth. 14, 15. The King v. Darby. 0 

An information was exhibited by the Attorney Gene- 
ral for conſpiring to deſtroy the King's revenue of the 
exciſe; that the defendants and others ig not, Sc. illicite 
fattirſe, & ſeditigſe conſultaverunt && conſpiraverunt ad de- 
firuend cg depauperand fermarios exciſe predift', &c. 
and many other facts were laid in the information tending 


to deſtroy the exciſemen, depauperating them, deſtr oy-| The 


ng the King's revenue of exciſe, pulling down the ex- 
cile-houſe, raiſing a tumult amongſt the poor people, 

. But the jury that were to try the iſſue were un- 
willing to find this matter, tho? expreſsly proved, a 
it might be conſtrued no leſs than treaſon, and ſo would 
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only find that ſuch and ſuch of the defendants iicite, 
facligſe, & ſeditioſe ſe aſſemblaverunt, & illicite, factigſe & 
ſeditigſe conſultaverunt, & conſpiraverunt ad depanperand” 
fermarios Dom' Regis exciſe prædict, prout præditt attor- 
t gen Dom Regis, Sc. & totam aliam materiam 
in infor matione contentam, find them Not guilty, and find 
J. S. Not guilty of the whole. It was moved in arreſt of 
judgment, that here is no offence found. The court 
unanimouſly concurred, that judgment ought to be giv- 
en for the King, tho as to the offence found there was 
ſome! variety of opinion: Twi/den held, that vi & armis 
was not neceſſary, and that they were found guilty of 
an unlawful aſſembly ; and in that the Ld. Ch. Juſt. con- 
curred ; as alſo that the intention of defrauding and de- 


priving the King of his faid refit is implicitly found 


| 


within the modo & forma prout, &c. for ſo-ſhall the ma- 
chinantes, &c. be applied. Twiſden and Keeling concur- 
red, that for a conſpiracy alone, without any proſecution, 
information lay ; and they all agreed, that the King's 
revenue being concerned did highly aggravate the of- 
fence ; 2 Hen. 4. 7. and 8 Hen. g. b. were cited, that for 
maintenance of that a monk-ſhould be able to contract, 
and probi homines de Dale ſhould be a corporation. 
Lord Chief Juſtice cited Old Magna Charta, where there 
is a ſtatute againſt ſuch as ſhould undervalue lands in 
the King's hands. So judgment was given for the King. 
1 Lev. 125. 1 Sid. 174. 1 Kep. 650. Hil. 15 & 16 
Car. 2. in B. R. Rex. v. Starling, and other brewers in 
London. 3 

A coroner having ſworn the jury to inquire of the 
death of one ſuppoſed a felo de ſe, and finding the evi- 
dence very ſtrong, took off ſome of the inqueſt; and 
tho' it was ſaid, that this coroner was a weak filly man, 
yet Holt ſaid there was no reaſon why an information 
ſhould not be againſt him. 12 Mod. 493. Paſch. 13 W. 
3. The King v. Stukely. * 

An information was granted againſt one for counter- 
feiting or pretending himſelf to be bewitched by a poor 
woman who was thereupon indicted for witcheraft, and 
acouitted, and the whole diſcovered to he a cheat. 
12 Mod. 556. Mich. 13 W. 3. B. R. Hathaway's caſe. 

Information againſt an attorney for examining perſons 
on oath, upon an arbitration, without putting the ſame 
in writing. So againſt a juſtice of peace, committing 
a man, for not paying one ſhilling as a fee, for diſharg- 
ing his warrant. /. Rep. par. 1. fo. J. 

So, for the following libellous words in a letter, viz. 
* I am ſure you will not be perſuaded from doing juſtice, 
* by any little arts of your town-clerk, whoſe conſum- 
** mate malice 'and wickedneſs againſt me and my 
family, will make him do any thing, be it ever ſo 
4 vile.” . 22. | | | 

So, againſt an overſeer of the poor, for procuring a a 
ſoldier to marry a poor woman, chargeable to the pa · 
riſh. . 41. 

So, againſt one for practiſing as an attorney; while 
he was under-ſheriff. Ib. 93. 

So, for exerciſing the office of Maſter, of the Cooper's 
Company. Rep. Temp. Hardw. per Annally, 106. 

So againſt a juſtice of peace, for convicting a perſon 
N and ſending him to the houſe of correction. 

124. 

So, againſt judges of an inferior court, for miſbeha- 
viour. 5. 125. | 

% to try the truth of the return of a mandamus. Ib. 
184. Por, | £2 

An information was filed againſt a gaoler for ſuffering 
one taken upon an excom. capiend. to go at large. 12 
Med. 434. Mich. 12 M. 3. Anon. An Information was 
filed againſt certain perſons for that they, as enemies, Cc. 
to the government, hired a boat during a war with France, 
in order to go thither, intending to aid and aſſiſt the 
King's enemies, tho they did not actually go thither, 
but only intended it. Skin 637. Paſch. 8 V. g. B. R. 

King v. Cooper and al. | : 

Upon a motion, leave was given to file an imformation 
againſt a juſtice of peace for ſending the proſecutor to the 
houſe of correction, without ſufficient cauſe. 8 Mod. 45. 
Paſch. ) Geo. The King v. Okey. Informatics was filed 


againſt one for building of locks in the river Thames to the 
N obſtruction 


> | 

EK - 
obſtruction of navigation. 12 Mod. 615. Hill. 13 W. 
9 The King v. Clark. © : ns : 
Information for a ſcandalous narrative licenſed by the 
_ defendant, Speaker. of the houſe of Commons, being 
Dangerfield's Narrative, reflecting on a nobleman, (the 
E. of Pererborough;) the defendant pleaded, that he did 
it by order of the Houſe of Commons, and demanded 
judgment if this court will take conuſance of it. The 
Attorney General demurred, and afterwards the defend- 
ant pleaded the common plea, quod non vult contendere 
cum Domino Rege, and was fined 10, ooo. Comb. r8. 
Paſch. . 2 Fac. 2. B. R. The King v. Williams. 

Leave was given to file an information againſt the de- 
fendant, by whom the plaintiffs wife was inveigled 
away, and who procured merchants and tradſemen to 
ſell goods to her, in order to ſaddle the huſband with 
the debt, he agreeing with the ſellers to deliver the goods 
back again. 
Thornicroft. | 

Leave was moved for to file an information againſt the 
defendant for theſe words ſpoke of a juſtice of peace, viz. 

He 1s an old rogue for ſending his warrant for me. Holt. 
Ch: J. ſaid, that he deſerved to be bound to his good 
behaviour, tho' it be not proper for that juſtice to do it, 
but rather to get one of his brothers to do it for him; and 


* 


leave was denied; the court deſiring them to go by way | 


of indictment if they would. 12 Mod. 514. Paſch. 1 
I. z. The King v. Lee. | 

The court was moved for an information againſt a 
church-warden, for refuſing to collect money on a brief 
for fire, according to the act 4 Ann. c. 14. and the caſe 
of informations granted for not burying in woollen was 
cited. Sed per curiam; that is of a publick nature, and 
wherein the revenue is concerned: and beſides in this caſe 
there is a penalty given, and a method for obtaining it. 
So no rule was made. Stran. 1130. Eaſt. 13 Geo. 2. 
Rex. v. Ford. | | 

The court was moved for an information againſt one 
Groſvenor, for refuſing to ſerve the office of one of the. 
ſheriff's of London. It appearing that he was a Proteſtant 
Diſſenter, the court ſaid, it was a doubtful queſtion, and 
a matter of very great conſequence; and they would not 
interpoſe to have that matter tried in a criminal way, 
when the city had another, and hat a civil way of obliging 
perſons to ſerve that office. Vide lf. Rep. par. 1. 18. 

N. B. The doctrine is now ſettled, in the caſe of the 
Chamberlain of London and Allen Evans, Eſq; on error, 
in the Houſe of Lords, upon the opinion of the Judges, 
eleven to one, that a diſſenter is not liable to ſerve. 

An information may be brought for offences and mis- 
demeanors by the common law; as for batteries, conſpi- 
racies, ſeducing perſons, nuſances, contempts, libelling 
ſeditious words, abuſing the King's commiſſion to tlie 
oppreſſion of the ſubject, Sc. And in many cafes by ſta- 
tute, wherein the offender is liable to a fine, or other pe- 
nalty. Finch. 340. Show. 109. For words ſpoke of a 
deceaſed King, which advance pernicious doctrine and 
evil tenets, and have an influence on the preſent govern- 
ment, Sc. an information lies, on which the offender may 
be fined, and alſo corporally puniſhed. 2 £4. Raym. 879. 
If the marſhal of B. R. miſdemeans himſelf in his office, 
he who is prejudiced by it may prefer an information 
againſt him in that court, where he ſhall be fined and 
ordered to make ſatisfaction. Hill. 23 Car. B. R. 

If a perſon exhibits his informatian only for vexation, 


the defendant may bring information againſt the informer 


upon the Stat. 18 Eliz. c. 5. 2 Bulft. 18. 
; III. Of filing an information. 


lt ſeems to be an eſtabliſhed practice, not to admit the 
filing of an information, (except thoſe exhibited in the 
name of his Majeſty's Attorney General,) without firſt 
making a rule on the perſons complained of, to ſbew cauſe 
to the contrary ; which rule is never granted but upon 
motion made in open court, and grounded upon affidavit 
of ſome | miſdemeanor, which, if true, doth. either for 
its.enormity.or dangerous tendency, or other ſuch like 
circumſtances, ſeem proper for the moſt publick proſecuti- 


12 Med. 454. Paſch. 13 M. 3. Pocockv.|þ 
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been perſonally ſerved with it, do not, at the day given 
him for that purpoſe, give the cohrt good ſatisfaction þ 
affidavit, that there'is no reaſonable cauſe for the proſe. 


cution, the court 
ſometimes upon ſpecial circumſtances, will grant it a. 
gainſt thoſe, who cannot be perſonally ſerved with 
ſuch rule: as if they purpoſely abſent themſelves, G. 
2 Hawk. P. C. 262. 2 . ; 
But if he ſhew good cauſe to the contrary, as that he 
has been indicted for the ſame cauſe, and acquitted, or 
that the intent is to try a civil right, which has not been 
yet determined, or that the complaint is trifling, or vex. 
atious, Sc. or where the motion is for an information in 
the nature of a on warrants, if he can ſhew that his 
right hath been already determined on a mandamus, or 
that it hath been acquieſced in many years, or that it 
depends upon the right of his voters, which bath yy 


8 grants the information; and 


een tried, or that it doth not concern the publick, but 
is wholly of a private nature, the court will not grant 
the information without ſome particular circumſtances, 
the judgment whereof lies in diſcretion. bid. 

IV. How it is to be laid, the proceedings, and provi 
by ftatute lau, Sc. 3 


Regularly, the ſame certainty that is required in an in- 
dictment, is required in an eee but it has been 
held not to be neceſſary, to repeat the words dat cur hi; 
intelligi & informari in the beginning of every diſtin 
clauſe, if the want of them may be ſupplied by a natu- 
ral, and eaſy conſtruction. See tit. Indictment. 1 Salt. 
375. Raym. 34. 2 Haw. P. C. 261. | 

In an information againſt Roberts the ferryman over the 
river Mercy, which parts Angleſey from Carnar von: ſbire in 
Wales, it was laid generally, viz. That this was an an- 
tient ferry time out of mind, and that 1d. was the uſual 
rate for the paſſage of a man and horſe, 5d. for 20 cat- 
tle, 2d. for 20 ſheep, Ec. that Roberts being the com- 
mon ferryman, between the 7th Septembres Anno 2. and the 
day of exhibiting this information, injuſte, oppreſſive, & 
deceptive cepit & -extorfit de diverfis ligeis & ſubdiis 


Domini Regis ignotis to the Attorney General, paſſing 


that way, diverſas denariorum ſummas exceden antiquo 
ratam & pretium pro paſſagio & tranſportatione ſuis & a- 
veriorum ſuorum videlicet, pro paſſagio & tranſportatime 
cujuſlibet perſonæ cum equo ſuo 2d. & pro quibuſlibet 20 
catallis 28. & fic ſecund ratam predif?' pro majori vel m- 
nori numero averiorum, Sc. The defendant was found 
guilty, and it was moved in arreſt of judgment, hut 
the information was too general and uncertain becauſe it du 
not alledge that any particular perſon, or any certain nun- 
ber of cattle, were ferried over within the time laid in Ile 
information; neither did it mention any particular perſon 
from whom the extorted rates were taken, which it ought 
to do, that the fingle offence might certainly appear in ll. 
court, after great diliberation, the whole court was of 
that opinion; and per Holt Chief Juſtice, in every ſuch 
information a ſingle offence ought to be laid and alcer- 
tained, becauſe every extortion Took every particular peril 
is a ſeparate and diftintt offence; therefore they ought oi 
tobeaccumulated under a general charge, as in this cat, 
becauſe each offence requires a ſeparate and diſtinct pu 
niſnment, according to the quantity of the offence, and 
it is not poſſible for the court to proportion the fine 0 
other puniſhment, unleſs it is ſingly and certainly lad. 
Carth. 226. The King v. Roberts. ; 

An information upon a penal ſtatute muſt be ſued in on: 
of the ſuperior courts, and cannot be brought in 5 
ferior court, becauſe the King's Attorney cannot be t : 
to acknowledge or deny, as he can in a ſupenor —_ 
Cro. Fac. 538. All informations on penal ſtatutes, _ 
by an informer, where a ſum. certain is given to the P 
ſecutor, muſt be brought in the proper coun Ns: 
offence was committed; and within a year aj!er ! oh 5 
but a party grieved, who is not a common 3 
not obliged to bring his infor marion in the proper 5 's 
but may inform in what county he pleaſes. _—_ er 
c. 3. Cro. Eliz. 645. And the King may exhidit u,, 


wil 


on; and if the perſon, on whom ſuch rule is made, having 


tho l 
formation in two, or three years, and be good ; tho g 


S 
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in be naught in an informer. Cro. Jac. 366. Where an 
makes ork by ſtatute, to be proſecuted at the aſ 
ſzes, &c. the informer, on filing his information, muſt 
make oath before a judge, that the offence laid in the in- 
farmation was not committed in any other county than 
that mentioned in the information; and that he believes 
the offence was committed within a year next before the 
filing of the information, 21 — 1. c. 4. And when an 
information is ordered to be filed, upon an affidavit made, 
the court will not ſuffer the proſecutor to put any more 
or other matter into the information than what only is in 
his affidavit. Mich. 9 V. 3. B. R. It has been reſolved, 
that the Stat. 21 Fac. 1. c. 4. reſtrains the juriſdiction of 
B. R. in actions of debt by common informers, and that 
they cannot bring debt upon the ſtatute in that court, 
unleſs the cauſe of action ariſe in the county where the 
King's Bench ſits; but muſt in other caſes proſecute by 
information before juſtices of aſſiſe, c. as the ſtatute di- 
res. 1 Salk, 373. Offences created ſince the ſtatute 
21 Jac. 1. cap. 4. are not within that ſtatute, to be pro- 
ſecuted in the county where the fact was done; fo 
that informatioxs on ſubſequent penal ſtatutes are not re- 
ſtrained thereby. id. By the Stat. 18 Eliz. cap. 5. 
Informers are to exhibit their ſuits in proper perſon, by 
way of information, or original action; they are not to 
compound with the defendant without the conſent of 
the court, on pain of 10l. penalty, pillory, Sc. And 
if they diſcontinue, or are nonſuit, the court ſhall im- 
mediately aſſign coſts to the defendant : but this ſtatute, 
and the 21 Fac. 1. c. 4. do not extend to informations of 
officers, nor on the ſtatutes of maintenance, champerty, 
concerning concealments of Cuſtoms; Sc. and it ex- 
tendeth not to parties grieved, and thoſe to whom any 


| forfeiture is given in certain. bid. 


An informer upon a popular ſtatute ſhall never have 
coſts, if not given by ſtatute; but the party grieved in 
action on the ſtatute ſhall, where a certain penalty is giv- 
en. 2 Hawk. 273. Informations by the Attorney General 
remain as they were at Common law, notwithſtanding 
the ſtatute 4 & 5 NV. & M.c.18. And when the At- 
torney general exhibits an information, he does it ex offi- 
cio; but when the Clerk of the Crown does it, it is ge- 
rally by order of court. 5 Mod. 464. Where a pe- 
nalty is divided by ſtatute between the King and the 
informer, if the King prefers his information before the in- 
former, he ſhall have the whole penalty, but if the in- 
former prefers his information firſt, the King cannot hin- 
der him from his proportion. 2 Lill. Abr. 60. If an in- 
former dies, the Attorney General may proceed in the in- 
formation for the King: nonſuit of an informer, is no bar 
againſt the King; and if the King's Attorney enter a uli 
Praſegui, it is not any bar quoad the informer. Cro. El. 
583. 1 Leon. 119. If two informations are had on the 
ſame day, they mutually abate one another ; becauſe 
there is no priority to attach the right of the ſuit in one 
informer, more than in the other. Hob. 1 38. 

If an information contain ſeveral offences againſt a ſta- 
tute, and be well laid as to ſome of them, but defective 
as to the reſt, the informer may have judgment for ſuch as 
are well laid. Bid. 266. After a plea pleaded to an in- 
formation for any crime, the defendant by favour of the 
court may appear by attorney; alſo the court may diſ- 
penſe with the perſonal appearance before plea pleaded, 
except in ſuch caſes where a perſonal appearance is re- 
quired by ſome ſtatute : and it is the ſame of indictments 
for crimes under the degree of capital. 7bjd. 273. 

If a defendant plead nil debet to an information qui tam, 
Sc. it is ſafeſt to ſay he owes nothing to the informer, 
nor the King, which is an anſwer to the whole. On 
breach of a ſtatute alledged from a matter in pats, the de- 
fendant may plead that he owes nothing, or Not guilty, Sc. 
And if there be more than one defendant, they ought to 
plead ſeverally, and not Jointly, Not guilty : but 15 be 
alledged from a matter of record, the record not being 
triable by the country, but by itſelf, ſuch plea is not 
good. 2 Hawk. 276. Bro. Jſſues 23. 

A replication to an information, on a ſpecial plea in the 
courts at Meſtminſter, is to be made by the Attorney 
—_— and before Juſtices of Aſſiſe, by the Clerk of 


. 
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information qui tam in the courts at Weſtminſter, may be — 
made in the name of the Attorney General only; and in 
actions qui tam, moſt of the precedents are, that the re- 
plication is to be made by the plaintiff. 2 Hawk. 277. 

A demurrer may be to an information qui tam, without 
the Attorney General. bid. Mformations are not quaſh- 
ed for inſufficiency, like indictments , but the defend 
ant muſt demur to them. Paſ. 1650. 2 Lill. 59. Fines 
aſſeſſed in court by judgment on an information, cannot 
afterwards be qualified or mitigated. Cro. Car. 251. 
The Stat. 9 Ann. c. 20. makes the proceedings upon in 
formations in the nature of a quo warranto more ſpeedy 
and effectual. Vide the Statute, &c. 

By the 4 & 5 M. & M. cap. 18. The Clerk of the 
Crown in the court of King's Bench ſhall not, without 
expreſs order to be given by the court 1n open court, ex- 
hibit, receive, or file any information for any of the cauſes 
ſtated, or iſſue out any proceſs thereupon, before he ſhall 
have taken or ſhall have delivered to him a recognizance 
from the perſon or perſons je gg ſuch information to 
be exhibited, with the place of his, her, or their abode, 
title or profeſſion, to be entered, to the perſon or perſons 
againſt whom ſuch information is exhibited, in the penalty 
of twenty pounds, that he, ſhe, or they will effectually 
proſecute, c. and if the proſecutor of ſuch information 
ſhall not, at his own coſts, within one year after iſſue 
joined therein, procure the ſame to be tried, or if uport- 
ſuch trial a verdict paſs for the defendant, or in caſe the 
informer procure a noli proſequi to be entered, then in any 
of the ſaid caſes, the court of King's Bench is authoriſed 
to award the defendant coſts, unleſs the judge, before 
whom ſuch information ſhall be tried, ſhall at the trial in 
open court certify upon record, that there was reaſonable cauſe 
for exhibiting ſuch information ; and in caſe the informer 
ſhall not, within three months after the coſts taxed, and 
demand made thereof, pay to the defendant the coſts, 
then the defendant ſhall have the benefit of the recog- 
nizance. 

Provided, That nothing in that act ſhall extend or 
be conſtrued to extend to any other information than 
ſuch as ſhall be exhibited in the name of their Majeſties 
coroner, or attorney in the court of King's Bench for the 
time being, commonly called the Maſter of the Crown- 


office. 


| 


In the conſtruction hereof it hath been holder, 

1. That if proceſs be iſſued on ſuch information be- 
fore ſuch recognizance is given as the ſtatute directs, the 
ſame may be ſet afide and diſcharged on motion. 2 
Hawk. P. C. 263. 

2. That this ſtatute extends to all informations, except 
thoſe exhibited in the name of his Majeſty's Attorney 
General, ſo that an information in nature of a qu war- 
ranto, tho' a proper remedy to try a right, in reſpect of 
which it may not in ſtrictneſs come within the words 
treſpaſſes, &c. yet being alſo intended to puniſh a miſ- 
demeanor, and alſo as the proceedings therein may be as 
vexatious as in any other, the ſame is within the purview 
of the ſtatute, which being a remedial law, ſhall receive 
as large a conſtruction as the words will bear. Carth. 
503. The King v. The Town of Hertford. 1 Salk. 376. 
S. C. adjudged. _ | 

3. That no coſts can be had on this ſtatute on an ac- 
quital by a trial at bar, not only becauſe the clauſe that 
gives coſts, unleſs the judge certify a reaſonable cauſe, 
ſeems only to have a view to trials at ni prius, but alſo 
becauſe a cauſe, which is of ſuch conſequence as to be 
thought proper for a trial at bar, cannot well be thought 
within the purview of the ſtatute, which was chiefly de- 
ſigned againſt trifling and vexatious proſecutions. 2 
Hawk. P. C. 26g. 

4. That if there be ſeveral defendants, and ſome of 
them acquitted, and others convicted, none of them can 
have coſts. 1 Salk. 194. | 

5. That wherever a defendant's caſe is ſuch as autho- 
rizes the court to award him coſts, he has a right to 
them ex debito juſtitiæ, for it ſeems a general rule, that 
where judges are impowered by ſtatute to do a matter of 
Juftice, they ought to do it of courſe. 2 Chan. Caſes 191. 


Aſſiſe: tho' the replication to a general iſſue in an 


is Hawk. P. C. 263. 
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As to informations in the natute of a quo warranto, a- 
gainſt perſons uſurping offices. See the Stat. 9 Ann. c. 
20. 

An information was moved againſt a clergyman for 
perjury at his admiſſion to a living, upon an affidavit 
that the preſentation wat ſimoniacal. But the court re- 
fuſed to grant it, till he had been convicted of the ſi- 
mony. Stran. 0. 

Defendant came up on a habeas corpus from the Savoy, 
to which it was returned, that for ſeveral years laſt paſt 
the African Company have been a body corporate, and 
retained the defendant in their ſervice, and ſent him to 
the Savoy to be provided with neceſſaries, till he ſhould 
imbark for Africa, & bæc eft cauſa, &c. The court diſ- 
charged the defendant for the 2 of the return, 
and ordered an information _—_ the Colonel who liſted 
the men, and the keepers of the Savoy. Stran. 404. See 

14 Vin. Abr. tit. Information; and for informations on 
penal ſtatutes, ſee Action. Vide 3 New Abr. 164, Sc. 

INFORMATUS NON SUM, or more properly, non 
Jum informatus, Is a formal anſwer made of courſe by 
an attorney, who is authoriſed by his client to let judg- 
ment paſs in that form againſt him. Tis commonly 
uſed in warrants of attorney, given for the expreſs pur- 
poſe of confeſſing judgments. 

INFORMER, (informator) Is a perſon who informs 
againſt, or proſecutes in any of the King's courts, thoſe 
who offend againſt any law, or penal ſtatute; no man 
may be an informer who is diſabled by any miſdemeanor. 
Stat. 31 Eliz. c. 5. 

INFORTIAT UM, Is one part of the digeſts of the 
vil law; according to Benedict, Abbot of the monaſ- 
tery of Peterborough,-in the reign of K. Hen. 3. 

INFUGARE, Signifies to put to flight. Leg. Canuti, 


» A 


* 
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c. 32. 
INFULA, Was anciently the garment of a prieſt, 
like that which we now call a callick ; ſometimes it is 
taken for a coif. | 
INGE. This ſyllable, in the names of places, denotes 
meadow or paſture; and in the North, meadows are 
called the inges from the Sax. ing, i. e. pratum. 
INGENIUM, Is an inſtrument uſed in war, arte & 
ingenio confectum; from whence tis ſaid we derive the 
word engine. : 
INGENUITAS, Uſed for liberty given to a ſervant 
by manumiſſion. Leg. H. 1. c. 89. | 
 INGENUITAS REGNTI, Ingenui, liberi & legales bo- 
mines; freeholders, and the commonalty of the king- 
dom; ſometimes this title was given to the barons and 
lords of the King's council. Eadmer. Hift. Nov. fol. 70. 
INGRESS, EGRESS, AND REGRESS, Words in 
leaſes of land, to ſignify a free entry into, going forth 
of, and returning from, ſome part of the lands let; as to 
get in a crop of corn, c. after the term expired. 
INGRESSU, Is a writ of entry, whereby a man ſeeks 
entry into lands or tenements, and lies in many caſes, 
having as many different forms : this writ is alſo called 
precipe quod reddat, becauſe theſe are formal words in- 
ſerted in all writs of entry. See Entry. 
'INGRESSUS. The relief which the heir at full age 
paid to the head lord, for entering upon the fee, or lands 
fallen by the death or forfeiture of the tenant, &c. was 
ſometimes called ingreſſus. Blount. | 
INGROSSATOR MAGNI ROTULI. See Clerk of 
the Pipe. | 
IN GROSS. 
ſee Groſs. 5 
IN GROSSER, (imgroſſator) Is one who buys and ſells 
any thing by wholeſale ; and whoever ſhall get into his 
hands by buying, contract or promiſe, (other than by 
demiſe, grant or leaſe of lands,) any corn growing, or 
other corn or grain ; butter, cheeſe, fiſh, or other dead 
victuals whatſoever, within the realm of England, to the 
intent to ſell the ſame again, ſhall be reputed an unlaw- 
ful ingrofſer, by Stat. 5 5 6 Ed. 6, c. 14. Such victual 
only as is neceſſary for the food of man, is within the 
purview of the ſtatute ; therefore apples and fruits are 
not within the meaning of it. It has been holden, that 
hops are not within the ſtatute. 3 Inft. 195. H. P. C. 
152. Cro. Car. 231. | 8 ä 


Advowſon in groſs, Villain in groſs, &c. 


1 N HM 


The buying of corn to make ſtarch of it, and then iu 
ſell it, is not within the intent of the ſtatute; becauſc 
is not bought, to be ſold again, in the ſame nature 34 
bought, but to be firſt altered by a trade or art; by the 
like reaſon, the buying corn to make meal, and then i 
fell it, is ſaid not to be within the act; and buying of 
barley, with intent to make it into malt, and after that 
to ſell it, had no need of the exception made for it i 
the ſtatute. 1 Hawk. P C. 237. Foreign corn and 
victuals, except fiſh and ſalt, are exempted, and noi 
within the penalty of the ſtatute 13 Eliz. cap. 25. 
licenſed badgers are excepted; as are likewiſe fiſh- 
mongers, butchers, poulterers, &c. buying any thing in 
their own faculties, otherwiſe than by foreſtalling, and 
ſelling the ſame again at reaſonable prices by retal 
1 Hawk. 240. AY , 

Any merchant, whether a ſubject or foreigner, bring- 
ing victuals, or other merchandiſe into this kingdom, 
may ſell the ſame in groſs; but he who buys them of him 
cannot do fo, becauſe by ſuch means the price will be 
enhanced, for the more hands any merchandiſe paſſeth 
thro', the dearer it muſt grow, as every one will make a 
profit: and if this were allowable, a rich man might u- 
groſs into his hands a whole commodity, and then {| 
it at what price he ſhould think fit; which is of ſuch 
bad conſequence, that the bare ingraſſing of the whole 
commodity, with intent to ſell it at an unreaſonable 
price, is an offence indictable at Common law, whether 
any part thereof be ſold by the ingraſſer, or not. 3 hf. 
196. Cro. Car. 231, 232. | 

The puniſhment of this offence by ſtatute, is forfeiture 
of the goods for the firſt offence, and two months im- 
priſonment ; double value and fix months impriſonment 
for the ſecond offence ; and loſs of all goods, and im- 
priſonment at the King's pleaſure, &c. 2 the third of- 
fence. See Foreftaller. 

INGROSSER OF DEEDS, Is a clerk who writes re- 
cords or inſtruments of law, in ſkins of parchment. 

INGROSSING OF A FINE. The making of the in- 
dentures by the Chirographer, for delivery of them to 
the party to whom the fine is levied. F. N. B. 147. 

INHABITANT, is a dweller or houſnolder in any 
place; as inbabitants in a vill, are the houſholders in the 
vill. 2 Inft. 502. : 

The word (inhabitants) includes tenants in fee-ſimple, 
tenant for life, years, by eligit, Sc. tenant at will, and 
he who has no intereſt but only his habitation and dvell- 
ing. 6 Rep. 60. a. Hill. 4 Fac. C. B. Gateward's 
caſe. He who hath a houſe in his hands in a town, may 
be ſaid to be an inhabitant. Tirrel. J. Carth. 119. 
Mich. 18 Car. 2. C. B. Inhabitants have not capacity to 
take an inheritance, as in 15 Ed. 4. to have common. 
12 Rep. 120. Paſch. 12 Fac. in Dungannon's caſe. Ser 
Gateward's caſe, 5 Co. 60. : 

INHERITANCE, (hereditas) is a perpetuity in lands 
or tenements, to a man and his heirs : and the word in- 
beritance is not only intended where a man hath lands 
or tenements by diſcent of _ but alſo every fer 


| ſimple, or fee-tail, which a perſon hath by purchaſe, 


may be ſaid to be an inberitance, becauſe his heirs ma 
inherit it. Litt. ſect. 9g. And one may have inheruant 
by creation; as in caſe of the King's grant of peeragt, 
by letters patent, Ge. | 


Inberitances are 
Corporeal, 
or 


Tncorporeal. 


Corporeal Inheritances relate to houſes, lands, &c. which 
may be touched or handled ; and incorporeal i_ 
are rights iſſuing out of, annexed to, or exer ciſed wi 
corporeal inberitances, as advowſons, tithes, _—_— 
offices, commons, franchiſes, privileges, ſervices, © 
1 Infl. , 49. a 

The, Ez alſo ſeveral inheritance, which is where 2 
or more, hold lands ſeverally; if two men have * 
given to them and the heirs of their two bodies het f 
have joint eſtate during their lives; but ther Hood 
have ſeveral mnberitances. Kitch 155. Without = 
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„ 
one can inherit there fore he who hath the whole and 
ntire blood, ſhall have an inheritance before him who 
1ath but part of the blood of his anceſtor. 3 Rep. 41. 
The law of the inheritance prefers the firſt child before all 
others; the male before the female; and of males the 
firſt born, Cc. And as to inheritances, if a man purchaſes 


land in fee, and dies without iſſue, thoſe of the blood of | 


the father's ſide ſhall inherit, if there be any; and 
for want of ſuch, the land ſhall go to the heirs of the 
mother's ſide : But if it come to the ſon by deſcent from 
the father, the heirs of the mother ſhall not inherit it. 
Plowd. 132. Litt. 4. 12. Goods and chattels cannot be 
turned into an inheritance. 3 nfl. 19, 126. See De- 
ſcent and Fee Eftate. 
INHIBITION, (inbibitio) Is a writ to forbid a judge 

from further proceeding in a cauſe depending before him, 
being in nature of a prohibition. ꝙ Ed. 2. c. 1. 24 Hen. 8. 
c. 12. 15 Car. 2. c. 9. F. N. B. 39. An inhibition is 
moſt commonly iſſuing out of a higher Court Chriſtian, to 
an inferior, upon an appeal : Inhibitions are likewiſe on 
the viſitations of archbiſhops and biſhops, &c. This in- 
hibition is either hominis or juris; it is Ne viſitationem 


1 facias, vel aliquam juriſdiftionem ecclęſiaſticam vel contentt- 


onem voluntariam habeas : Thus when the archbiſhop viſits, 
he inhibits the biſhop ; and when a biſhop viſits, he in- 
hibits the archdeacon ; this is to prevent confuſion, and 
continues till the laſt pariſh is viſited. Now after ſuch in- 
hibition by an archbiſhop, if a lapſe happens, the biſhop 
cannot inline, becauſe his power is ſuſpended, but the 
archbiſhop is to do it, Sc. 2 Inſt. 601. Paſch. 13 Car. 
B. R. 3 Salk. 201. 

INH OC, or INHOKE, (from In, within, and hołe a 
corner or nook) Signi fies any corner or part of a common 
field ploughed up and ſowed with oats, Sc. and ſometimes 


ſenced in with a dry hedge, in that year wherein the reſt |. 


of the ſame field lies fallow and common. It is called in 
the North of England an intock, and in Oxfordſhire a hitch- 
in; and no ſuch inbołe is now made without the joint con- 
ſent of all the commoners, who in moſt places have their 
ſhare by lot in the benefit of it, except in ſome manors 
where the lord has a ſpecial privilege of ſo doing. Kennet's 
Paroch. Antiq. 299, &c. and his Gloſſary. 

INIT IATE, Tenant by the curteſy. As ſoon as a child 


is born, the father begins to have a permanent intereſt in | 


the land: and the child could not be in ward of the lord 


of the fee, during the life of his father: Who by the | 


birth, became one of the pares curtis, and was called, 
* Tenant by the curteſy initiate.” And this eſtate being 
once veſted in him by birth of the child, is not liable 
to be determined by the ſubſequent death or coming of 
age of the infant. Black. Com. 2 V. 127. 
INJUNCTION, (injunctio) Is a kind of prehibition 
granted in divers caſes, it is generally grounded upon an 
interlocutory order or decree out of the court of Chancery 
or Exchequer, to ſtay proceedings in courts at law; and 
ſometimes it is iſſued to the Spiritual courts. Weſt. Symb. 


8 #2. 25. It is likewiſe ſometimes uſed to give poſſeſſion 


to a plaintiff; for want of the defendant's appearance, and 
may be granted by the Chancery, or Exchequer, to quiet 
poſſeſſion of lands; alſo where a privileged perſon of the 
Chancery is ſued elſewhere; and to ſtay waſte, Sc. in- 
junction lies. If a defendant, by his anſwer in Chancery, 
ſwears a certain ſum of money is due to him, the court 
will often not grant an. injunction, unleſs the money be 
brought into court. | 


Of obtaining an injunction. 


An injunction, is obtained by order, either upon mat- 
ter confeſſed, or appearing of record, or by deed, writ- 
ing, or other evidence ſhewn in court, fm whence 
there is a probability that the party ought to be diſcharg- 
ed in equity; ſometimes it is granted before anſwer, 
_ it is uſually only until anſwer, and further order, 

c. 


Of diſſolving an injunchion. | 


A delay of proceedings for a conſiderable time, is good | 


cauſe for ſetting aſide and diſſolving an injunction to ſta 
proceedings at law; but an injunction may be Sons 


| 


* 


on cauſe ſnewn, and ſometimes the court will revive it, 


tho' diffolved, where the plaintiff's caſe is hard, or equity 
is evidently on his ſide. Pratt. Sol. 124, 125. 


Of ſbewing cauſe why an Nj unc lion ſhould iſſue. 


If an injunction be for ſtaying of waſte, there muſt be 
affidavit made of waſte committed in houſes, lands, &c. 
belonging to the complainant :- And if it be to ſtay ſuits 
in other courts, it is granted on ſuggeſting ſome matter, 
by reaſon of which the complainant is not able to make 
his defence in the other court, as for want of witneſſes, 
Sc. or, for that he is proſecuted at law, for what in 
equity, he ought not to pay; or that the other court acts 
erroneouſly, denies him ſome juſt advantage, and that 
if the rigour of the law takes place, it is againſt equity 
and good conſcience, &c. Mid. 


| Conſequence of proceeding at law after injunction granted. 


If an attorney proceeds at law, after he is ſerved with 
an injunction to ſtay proceedings, on affidavit made there- 
of, interrogatories are to be exhibited againſt him, to 
which he muſt anſwer on oath; and if it appears that he 
was duly ſerved with the injunction, and hath proceed- 
ed afterwards contrary thereto, the court of Chancery 
will commit the attorney to the Fleet for the contempt. 
2 Lill. Abr. 64. But if an injunction be granted by the 
court of Chancery in a criminal matter, the court of B. R. 
may break it, and protect any that proceed in contempt of 
it. Mich. Ann. Mod. Caf. 16. * 


Of the proceeding to judgment with leave, and of the form of 
an injunc lion. 


If a cauſe at law be at iſſue, the injunction may give 
leave to go to trial, and ſtay execution, Sc. the writ 
of injunction is directed to the party proceeding, ac omni- 
bus & fingulis Confiliar. Attorn. Sohicatat” ſuis quibuſcunque, 
Sc. and concludes, injungen præcipimus ab omni ul- 
teriori proſecutione quacunque ad communem legem de, pro vel 
concernen. aliquib. materiis in querimon. content. &c. defiſ- 
tatis & quilibet veſtrum defiftat, ſubpen. c. 

Vide more on this ſubjet. 3 New Abr. 172. Ec. 
And 14 Vin Abr. tit. Inj unction. | 
INJURY, (Ijuria) Is a wrong or damage to a man's 
pon or goods. The law puniſheth injuries; and fo ab- 

rs them, that is grants writs of anticipation for their 
prevention, in caſes of combinations and confederacy, 
Stud. Comp. 93. But the law will ſuffer a private injury 
rather than a publick evil; and the act of God, or of 
the law, doth injury to none. 4 Rep. 124. Co. Rep. 
148. ; 

INLAGARE, To reſtore to the benefit of the law 
Edgarus puer veniens ad eum a Scotia, & Rex eum inla- 
gavit & omnes homines ſuos. Annal. Waverl. ſub anno 


1074. 

IN LAGATION, (Inlagatio, from the Sax. In lagiam, 
i. e. /nlagare) Signifies a reſtitution of one outlawed to 
the protection of the law, and benefit of a ſubject. Bra. 
lib. 3. tract. 2. c. 14. Leg. Canut. par. I. c. 2. 

INLAGH, (Inlagatus, vel homo ſub lege) Is he who is 
of ſome frank-pledge, and not outlawed. It ſeems to be 
8 to Utlagh. Bract. tract 2. lib. 3. c. rt. 

„Is faid to be terra dominicalis, pars manerii 
dominica, terra interior vel incluſa; for that which was let 
to tenants was called Outland. In an ancient will there 
are theſe words; To Fulfeel give the inland or demeans, 
and to Elfey the utlands or tenancy. Teftam. Britberici. 
This word was in great uſe among the Saxons, and often 
occurs in Domeſday. 

INLAND'BILLS. See Bills of Exchange. | 
INLAND TRADE, A trade wholly managed at home 
in one country. Merch, Di. | 
We conceive this the 7 definition, and that the 
res. 4 is with propriety called Commerce, at leaſt that 
which we carry on with other ſtates. 

INLANTAL, INLANTALE, Demeſne or inland to 
— 2 oppoſed delantal, land tenanted or outlawed. 


INLEASED, 


= 


pretium natruitatis ſue reddat, & ita ſe inlegiet, deinde 


offence by ſtatute, liable to a forfeiture of 105. a month, 


inn, but only for ſuch things as are infra beſpitium; the 


Inns were inſtituted for lodging and relief for travel- 
lers; and at Common law any man might erect and keep 
an inn, or alehouſe, to receive travellers, but now they 
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INN 

INLEASED, From the French enlaſs, intangled or in- 
ſnared; the word we may read in the Champion's oath, 
Co. Inf. 2. par. fol. 247. 

INLEGIARE. When a delinquent has fatisfied the 
law, and is again rectus in curia, he is ſaid ſe inlegiare. 
Sunt alia quædam placita Chriſtianitatis in quibus Rex par- 
tem habet hoc modo. Si Rex patiatur ut qui in eccleſia fece- 
rit homicidium, ad emendationem venit, primo epiſcopo & Regi 


componat de pace ecclefie. 5 lib. &c. Leg. Hen. 1. cap. 


11. ; 

INMATES, Are thoſe perſons who are admitted to 
dwell with, and in the houſe of another, and not able to 
maintain themſelves. Kitcb. 45. Theſe inmates are ge- 
nerally idle perſons harboured in cottages; wherein it hath 
been common for ſeveral families to inhabit, by which the 
poor of pariſhes have been increaſed ; but ſuffering it is an 


inquirable of in the court leet, &c. Stat. 31 Eliz. c. 9. 
If one have a houſe wherein he dwells, and lets part of it, 
ſo that there are ſeveral doors into the ſtreet; it is as 
two houſes, and the under-tenant ſhall not be accounted 
an inmate; But 'tis otherwiſe if there be but one outer 
door for both families. 2 Co. [nft. 378. A man keeps 
his daughter that is married, and her huſband, Sc. by 
covenant, and they have ſome rooms in his houſe, they 
are not inmates ; tho” if they live in one cottage, and part 
the houſe between them, and diet themſelves ſeverally, 
they will be inmates within the ſtatute. Kiteb. 45. If a 
perſon take another to table with him; or let certain 
rooms to one to dwell in, if he be of ability, and not 
poor, he is no inmate. Ibid. Who ſhall be conſtrued 
houſe-keepers, and who inmates. v. Rep. Temp. Hardw. per 
Annaly, 307. See Cittage. 

INNAMUM for NAMIUM, A pledge. Innama non 
capiantur niſi per communem aſſenſum. Du Cange. 

INNATURALITAS, Unnatural uſage. Et ibidem 
imperator coram omni populo congregato oftendit & notiſicavit 
omnibus innaturalitatem & inobedientiam ac improbita tem, 
guam Rex Franciæ ei fecerat, & ibidem Regem Franciæ 
diffidabat, Sc. Hen de Knyghton, in Edw. 3. p. 2572: 

INNINGS, Lands recovered from the ſea in Romney 
Marſb, by draining: Ancient records mention the innings 
of Archbiſhop Becket, Boniface, and others; and at this 
day there is. Elderton's Innings, &c. Where they are 
rendered profitable and termed Gainage lands. Vide 
Law of Sewers 31. 

INNONIA, (From the Sax. innan, i. e. intus) An inclo- 
ſure. - Spelm. Gleſ. | 

INNOTESCIMUS. This word and widimus are all 
one; it ſignifies letters patents, ſo called, which are al- 
ways of a charter of feoffment, or ſome other inſtrument 
not of record, concluding imnoteſcimus per praſentes, Sc. 
INNOVATIONS, : Are thought dangerous by our 
laws; and the ancient judges of the law have ever ſup- 
preſſed them, leſt the certainty of the Common law ſhould 
be diſturbed. Co. Lit. 379. In the reign of King Ed. 3. 
the judges ſaid, we will not change the lau, which always 
hath been uſed; and in the time of King Hen. 4. they de- 
clared it would be better that it ſhould be turned to a default, 
than that the lau ſbould be changed, or any INnov aTioN 
made. Ibid. 303. we 

INNOXIARE, To purge one of a fault and make him 
innocent. Leg. Etbelred. c. 10. | 

INNS AND INNKEEPERS. Common inns are inſti- 
tuted for paſſengers; for the proper Latin word is diverſo- 
rium, becauſe he who lodgeth there is quaſi divertens ſe 
4 via; therefore if a neighbour who is not a traveller, 
as a friend, at the requeſt of the inn-keeper lodge them, 
and his goods are ſtolen, he ſhall not have an action, 
for the words of the writ are, Hyſpitandos homines per 
partes, ubi hujuſmodi hoſpitia exiſtunt tranſeuntes & in 
eiſdem hoſpitantes. Co. 8 Rep. Cayle's caſe. Neither ſhall 
the inn-keeper anſwer for any thing that is out of his 


words are Eorum bona & catalla infra hoſpitia illa exiſten- 
tia. Cowell. | 


INN 


are to be licenſed and regulated by ſtatute, by Juſtices o 
peace, who are to take recognizances for keeping 9000 
orders, Sc. 5 & 6 Ed. 6. c. 28. 


Conduct of inn-keepers, and where inns ſhould not be ſi ij 


If the keeper of an inn harbours thieves, or perſons 
ſcandalous reputation, or ſuffers frequent diſorders in his 
houſe ; or ſets up a new inn, in a place where there i; 
no manner of need of one, to the hinderance of other 
ancient and well governed inns, or keep it in a ſitus. 
tion wholly unfit for ſuch a purpoſe, he may by the 
Common law, be indicted and fined. H. P. C. 146. Dall. 


33, 34. | | 
| Selling of proviſions, &c. 


Inn-keepers not ſelling their hay, oats, beans, Er. aud 
all kinds of victuals for man and beaſt, at reaſonable pr; 
ces, having reſpect to the price ſold in the markets adjin. 
ing, without taking any thing for litter, they ſhall be fined 
for the fis/t offence, and for the ſecond be impriſoned fir a 
month, and for the third ſtand on the pillory, 6c. Stat 
21 fac. I. c. 21. Rates and prices ma. be {et on all the 
commodities ſold by inn-keepers ; and if they extort any 
unreaſonable rates, they may be indicted. 2 Cre. 60g, 
Carthew 1 50. N 


Inn-keeper bound to receive gueſts, &c. 


If one who keeps a common inn, refuſe to receive: 
traveller as gueſt into his houſe, or to find him victuals, 
or lodging, upon his tendering a xeaſonable price for the ſane; 
the 1nn-keeper is liable to render damages, in an action at 
the ſuit of the party grieved, and may alſo be indicted and 
fined at the ſuit of the King: It is ſaid, he may be 
compelled by the conſtable of the town, to receive, and 
entertain ſuch a perſon as his gueſt; and that it is not 
material whether he have any ſign before his door ot not, 
if he make it his common buſineſs to entertain trayel- 
lers. 1 Hawk. P. C. 225. 


Inn-keeper's remedy againſt his gueſts. 


Action of the caſe on an implied aſſumpſit will lie againſt 
the gueſts for things had, where the inn-keeper is ob 
by law to furniſh him with meat, drink, &c. And v 
a gueſt calls for any thing at an inn the inn- holder may 
juſtify detaining a horſe, or other thing, till he is paid 
his juſt reckoning, Dyer 30. By the cuſtom of the realm, 
if a man lies in an inn one night, the inn-keeper may de- 
tain his, horſe until he is paid for the expences; but if he 
gives the party credit for that time, and lets him depart 
without payment, he hath waved the benefit of the 
cuſtom, and muſt rely on his other agreement. Jin 
9 Geo. 1. Med. Caſe. in L. & E. 192. i.e. As to thit 
time, having now given credit to the per/on. A perſon 
brings his horſe to an inn, and leaves him in the ſtable 
there; the inn-keeper may keep him till the owner pa) for 
the keeping: And if he eat out as much as he is v0 
the maſter of the inn, after a reaſonable appraiſement, 
may ſell the horſe and pay himſelf. Zelv. 66. * 
one bring ſeveral horſes to an inn, and afterwards re 
them all away, but one; the inn-feeper may not ſel 
horſe for pay ment of the debt for the others, but wy 
horſe is to be ſold to ſatisfy what is due for his 0 


meat. 1 Bulft. 200, 217. 


Remedy for the gueſt againſt the inn-keeper, and where 
ſhall or ſpall not be liable. 


if any theft be committed on a gueſt that lodgeth = 
inn, by the ſervants of the inn, or by any other perm” 
(not the gueſt's ſervant or companion) the mn refer 
anſwerable in action on the caſe : But if the gut 8 
a traveller, but one of the ſame town, the ma 3 
inn is not chargeable for his ſervant's theft ; and | 
is robbed in a private tavern, the maſter is not An 
8 Rep. 32, 33. In this action, the inn-keeper 
anſwer for any thing that is out of his in 


be 
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ſuch things as are infra boſpitium, the words of the writ 
being —_ bona & catalla infra hoſpitia ula exiftentia, 
Ec. But if the inn Keeper put the gueſt's horſe to graſs, 
without orders, and the horſe is ſtolen, he ſhall make it 
good. 8 Rep. 34. The inn-keeper ſhall not be charged, 
unleſs there ſhall be ſome default in him or his ſervant; 
for if he that comes with the gueſt, or who deſires to 


lodge with him, Real his goods, the hoſt is not charge- 


able: Tho! if an inn-keeper appoint one to lie with ano- 
ther, he ſhall anſwer for him. 2 Shep. Abr. 334. Al- 
tho' the gueſt deliver not his s to the inn-keeper to 
keep, Sc. if they be ſtolen, he ſhall be charged: Not 
where the hoſtler requires his gueſt to put them in ſuch; 
a chamber under lock and key; if he ſuffers them to 
be in an outward court, Sc. ibid. 


Of tipling, 8c. 


Any perſon found tipling in an inn, is adjudged within 
the ſtatutes againſt drunkenneſs. 21 Fac. 1. c. ). 1 
Car. 1. c. 14. And imn-keepers or alchouſe-keepers, per- 
mitting tipling in their houſes, are liable to the penalty 
of 10s. Sc. by ſtatute 1 Jac. 1. c. 9. 1 Car. 1. c. 14. 
See Action un the caſe and Gueſt. Alſo 3 New Abr. and 
14 in. Abr. tit. Inns and Iun-keepers. 

INNS OF COURT, :(He/pitia Curie) Are ſo called, 
becauſe the fudents therein, do not only ſtudy the law to 
enable them to practice in the Courts in Heftminfter ; but 
alſo purſue ſuch other ſtudies, as may render them better 


— 
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| this innendo ſhail not make the words actionable. 1 
Danv. 157. A man ſhall not be puniſhed for perjury, 
by the help of an innuendo.” g Mod. 244. And an in- 
nuendo will not make an action for a libel good; if the 
matter precedent imports not ſcandal, &c. to the damage 
of the party. + Mich. 5 Ann. Where action lies without 
any innuendo, an innuendo ſhall be repugnant and void. 
1 Danv. I 58. #11. 277 5 | | 

: INOPERATIO, Is one of the legal excuſes to exempt 
a man from appearing in court: Cauſe que ad excuſationem 
ſulficiunt, &c. hoc eſt, vel infirmitatis, wel domintneceſſtatis, 
vel contramandationis, vel regis implacitationts, vel inopera- 
tionis cauſa, VIZ. on the days in which all pleadings are 
to ceaſe, or in diebus non juridicis.* Leg. H. 1. C. 61. 
INORDINAT US, Was anciently taken for one who 


died inteſtate : it is mentioned in Matt. A gm. 1246. 


INPENY AND OUTPENY, Money paid by the cuf- 


tom of ſome manors, on the alienation of tenants, c. 


———lInpeny and Outpeny confuetuds talis eſt in uilla de 
Eaft Radham, de omnibus terris que infra hurgagium tenen- 
tur, viz. Quad igſe, qui vendiderit vel dederit dictam tenu- 
ram alicui dabit pro exitu ſuo de eadem tenura unum denari- 
wn, & ſimile pro ingreſſu alterms,” & ſi prædicti denarii a 
retro fuerint, ballivus dmini diflringet pro eiſdem denariis 
in eadem tenuru. Regiſt. Prior. de Cokesford, p. 25. 
INPRISH, Adherents or-accomplices.——Sctatis quod 
recepimus in gratiam naſtram Gilbertum Mareſchallam, & 
omnes qui fuerunt impriſii Richard! Mareſchalli, —Clauſ. 
18 HF. 3. in Brady Hiſt. Angl. Append. p. 180. | 


qualified to ſerve the King in his court. Forteſcue, c. 49. | INQUEST, (inguiſitic) Is an inquiſition of jurors, in 
* Of theſe (ſays Sir Edward Coke) there are four well caules civil and criminal, on proof made of the fact on 
as known, viz. The Inner Temple, Middle Temple, Lin-|| either fide, when it is referred to their trial, being im- 


N law, which are famed for their production of learned men, judges. 2 Hawk. P. C. 169. Whether a criminal be a 
are governed by maſters, principals, benchers, ſtewards, lune tick, or not, ſhall be tried by an inqueſt of office, 
and other proper officers; and the chief of them have returned by the ſheriff of the county; and if it be found 
chapels for divine ſervice, and all of them public halls| by the jury that he only feigns himſelf lunatick, and he 
for exerciſes, readings and arguments, which the ſtudents|| refuſes to plead, he ſhall be dealt with as one ſtanding 

ink are obliged to perform and attend for a competent num- mute. H. F. C. 226. 1 And. 10). Where a perſon - 

lioed ber of years, before admitted to ſpeak at the bar, &c. | ſtands mute without making any anſwer, the court may 

* Theſe ſocieties or colleges, nevertheleſs are no corpora- take an inqueſt of office, by the oath of any twelve per- 

may tion, nor have any judicial power over their members, | ſons preſent, if he do ſo out of malice, Sc. This ſigni- 

paid but have certain orders among themſelves, which by con- fies from a perverſe or obſtinate diſpoſition. But after 

* ſent have the force of laws; for light offences, perſons] the iſſue is joined, when che jury are in court, if there 

5 are only excommoned, or put out of Commons; for] be any need for ſuch inquiry, it ſhall be made by them, 


coln's inns, and Gray's dun; which with the two Serjeants 
Inns, and eight Inns of Chancery, viz. Clifford's Inn, Sy- 
mond's Inn, Clement's Iun, Lyon's Tun, Furnival's Inn, 
Staple's Inn, Bernard's Inn, and Thavie's Inn, (to which is 
ſince added Nez Jun) make the moſt famous univerſity 


For profeſſion of the law, ar of any one human ſcience in 


the world. Co. Lit. Our dnns of Court, or ſocieties of the 


greater, they loſe their chambers, and are expelled ; and 
when expelled out of one ſociety, ſhall never be receiv- 
ed by any of the others. All the leſſer Inns of Chancery, 
are moſtly inhabited by attornies, ſolicitors, and clerks, 
and belong to ſome or other of the principal Inns of 


Curt. who have been uſed to ſend yearly ſome of their | ber 


barriſters to read to them. Forteſcue. 
INNUENDO, (from innuo, to nod or beckon with the 


panelled by the ſheriff for that purpoſe ; and as they bring 
in their verdi&, judgment paſſeth. Sraundf. P. C. hb. 3. 
c. 12. There is an inqueſt of office, as well on an iſſue 
or the muſe of the party, &c. as in caſes of appeals 
of robbery, the freſh ſuit to entitle reſtitution of goods, 
is to be enquized of by inqueſt of office, which inqueſt 
is chiefly for the ſatisfaction of the conſcience of the 


and not by an inqueſt of office. 2 Hawk. P. C. 327. If 
a perſon attainted of felony eſcape, and being retaken, 
denies he is the ſame man, inqueſt is to be made of it by 
a jury before he is executed. Bid. 463. By Magna 
Charta, —_— is to be taken for inqueſt af life or m 

.." GE 4. c. a6. a 
INQUIYRENDO. An authority given in general to 
ſome perſon, or perſons, to inquire into ſomething for 


head to one) Is a word uſed in declarations, .and law | the King's advantage, Reg. 72. 


” 


pleadings, to aſcertain a perſon or thing which was named | INQUISITION. A manner of proceeding by way 
before; as to ſay he (innuendo the plaintiff) did ſo and ſo, of ſearch ar examination, and uſed in the King's behalf in 


K not enlarge the ſenſe of words, nor make a ſupply, or al- ſmion is only to inform the court how proceſs 
bY ter the caſe where the words are defective. Hutt. Rep. the King, whoſe title accrues:by the attainder, andnotby* - 
44. In ſlander, both the perſon and ſcandalous words || the inquiſitions ; yet inthe eaſes of the King and a com- 
thina0 ought to be certain, and not want an innuendo to make] mon perſon, inquiſitions have been held void for incer- 
Jer them out: If a plaintiff declares that the defendant ſaid | tainty. Lane 9. 2.Nel. Abr. 1008. It is ſaid, there 
keeper theſe words, Ti hou art a thief and floleſt a mare, &c. (innu- are two ſorts o inquiſitions, one to inform the King, the 
+ be nol endo the plaintiff) without an averment that the words other to veſt an intereſt in him; the one need not be cer- 
r of the Fes ſpoken eidem querenti, this is not good; becauſe it tain, but: the other muſt; and where an inquiſition finds 
if a man e certainly appear of whom they were ſpoken, and ſome parts well, and nothing as to others, it may be 
| rgeable ws - innuendo doth not help it. -Paſeb. 11 Car. B. R. helped by melius inquirendum. 2 Salk. 469. There is a ju- 
wall nol axv. Ahr. 158. Alſo if one ſay of another, he hath || dicial writ Ad inguirendum, to inquire by a jury into any 
6 ay 6 ortworn himſelf, (innuendo beſore juſtices of aſſiſe, &c.) thing touching a cauſe depending in court; and inqui- 
vc +6 L ſition - 


when there was mention before of another perſon. 4 Rep. 


temporal cauſes and proceſs, in which ſenſe it is con - 


17. An innuendo is in effect no more than a predi?, and founded with office. Sraundf. Prerog. 51. This inquifition 


Cannot make that certain, which was uncertain before; and 
the law will not allow words to be enlarged by an innu- 
endo, ſo as to ſupport an action of the caſe for ſpeaking 
of them. Hob. 2, 6,45. 5 Med. 345. An innuendo.m 


ay required in an inquiſition as in pleading; becauſe an inqui- 


is upon an outlawry found ; in caſes of treaſon and felony 
committed; upon a felo de Je, &c. to entitle the King to 
forfeitures of lands and goods: And there is no ſuch nicety 


© 
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fition is had upon extents of land, vrits of elegit, where 
judgment is had by default, and damages and coſts are 
recovered, Sc. Finch 484. 2 Lill. Abr. 56. 
INQUISION, Ex officio mero, Is one way of proceed- 
ing in Eccleſiaſtical Courts. Wood's Inſt. 596. And 
formerly the oath ex officio was a ſort of inquiſion. 
INQUISITORS, ( :nguiftores) Are ſherifts, coroners 
ſuper viſum corporis, or the like, who have power to in- 
quire in certain caſes ; and by the ſtatute of Ye/tm. 1. 
Inquirors or inquiſitors are included under the name of 
Miniſtri. 2 Inſt. 211. | 55 
INROLLMENT, (irrotulatio) Is the regiſtring or en- 


tring in the rolls of the Chancery, King's Bench, Common 


Pleas or Exchequer, or by the clerk of the peace in the re- 
cords of the quarter · ſeſſions, of any lawful act; as a ſta- 


tute or recognizance acknowledged, a deed of bargain 


and fale of lands, Sc. An inrollment of a deed, may be 
either by the Common law, or according to the ſtatute: 
And inrollment of deeds ought to be made in parchment, 
and recorded in court, for perpetuity's ſake. Trin. 23 


Car. Paſch. 24 Car. 1. B. R. But the inrolling a deed | 


doth not make it a record, tho! it thereby becomes a deed 
recorded; for there is a difference between matter of re- 
cord, and a thing recorded to be kept in memory ; a re- 
cord being the entry in parchment of flint matters con- 
troverted in a court of record, and whereof the court 
takes notice; whereas an inrollment of adeed is a private 
att of the parties concerned, of which the court takes no 
cogniſance at the time of doing it, altho' the court gives 
way to it. Mich. 21 Car. 1. 2 Lill. Abr. 69. Every deed, 
before it is inrolled, is to be acknowledged to be the deed 
of the party before a maſter of the Court of Chancery, or 
a judge of the court, wherein inrolled ; which is the offi- 
cer's warrant for inrolling of the ſame : And the inroll- 
ment of a deed, if it be acknowledged by the grantor, 
will be good proof of the deed itſelf upon a trial. bid. 
A deed may be inrolled without the examination of the 
party himſelf; for it is ſufficient if oath is made of the 
execution. If two are parties, and the deed is acknow- 
ledged by one, the other is bound by it: And if a man 
ves in New York, Sc. and would paſs land in England, 
2 nominal perſon may be joined with him in the deed 
who may acknowledge it here, and it will be binding. 
1 Salk. 389. If the party dies before it is inrolled, it may 
be inrolled afterwards; And inrollments of deeds ope- 
rate by virtue of the ſtatute of inrollments; but if livery 
and ſeiſin, Sc. be had before the inrolling, it prevents 


the operation of the inrollment, and the party ſhall be 33 


in by that, as the more worthy ceremony to pals eſtates. 

1 Leon 5. 2 Nelſ. Abr. 1010. Altho' inrollment, or 
matter of record, ſhall not be tried per pars, yet the time 
when the inrollment of a deed was made, ſhall. 2 Lill. 
68. See Bargain and Sale. | 

Inrollment, Is ordained in divers caſes by Statute ; Of 
bargains and ſales by 27 H. 8. c. 16. Deeds in corpora- 
tions, Sc. 24 & 35 H. 8. c. 22. Of writings in the 
counties of Lancaſter and Cheſter, &c. 5 Eliz. c. 26. 
Grants from the crown of felons goods, Sc. 4 & 5 . 
S M. c. 22. Of deeds and wills made of lands of Pa- 
piſts. 2 Geo. 1. c. 18. | 

INSCRIPTIONES, Were written inſtruments, by 
which any thing was granted; as in/criptiones monaſterii, 
&c. Blount. r 

INSECTATOR, A proſecutor or adverſary at law. 
Paroch. Antiq. 388. i 

INSERVIRE, To reduce perſons to ſervitude 
Si ingenuus ancillam uxort m ceperit, & fi ipſa poſtea fuerit 
inſervita. Du Cange. 

INSETENA, (Sax.) An inditch. inſetenis, & Water- 
gangits, Sc. Ordin. Romn. Mariſ. p. 52. 
INSIDLE, The ſame with Vigiliæ or Excubiæ. Fleta, 
lib. 2. cap. 4. par. 3. Inſidias autem noctur nas non tenetur 
facere. ſed fingulis noctibus in crepuſculo inſidias affidebit, 


c. 

INSIDIATORES VIARUM, Are way-layers ; which 
words are not to be put in indictments, appeals, c. by 

ftatute H. 4. c. 2. And before this ſtatute, clergy might 

be denied felons charged generally as inſidiatores viarum, 

Sc. See 23 Car. 2. c. 1. 0 | 


INSIGNIA, Enſigns or arms. See Arms and Gentility. 


_— 
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INSILIUM, Evil advice or counſel. — al. _ 
Regis inſilia adverſus Anglos dederunt. Sim. Dunelm 
Ann. 1003. Infiltarius is an evil counſellor : Filius Regi 


cum ſuis conſiliariis, & inſiliariis, &c. 


* 


ISIN IU L COMPUTASSENT, Is a writ or aig, 


of account, which lies not for things certain but only for 
things uncertain. Broke Acco. 81. Alſo, in afſungj, , 
count is often added to the declaration, called an Iii 
computaſſet, i. e. Setting forth an account ſtated, wherein 
defendant was found indebted to the plaintiff in ſo much, 
as a Confider ation for the defendant's promiſe to pay the 
ſum found in arrear. 

INSIMUL TENUIT, Is one ſpecies of the writ of 
formedon, brought againſt a ſtranger by a coparcener on 
the poſſeſſion of the anceſtor, &c. Ne Formedon. 

INSINUATION, (inſinuatio Is a creeping into a 
man's mind or favour covertly; mentioned in the frat 
21 Hen. 8. cap. 5. Infinuation of a will is, among the C. 
vilians, the firſt production of it; or leaving it in the 
hands of the regiſter, in order to its probate. 

INSOLVENT. Till of late the Chancery would not 
put out an inſolvent truſtee ; for that he was intruſted 
by the donor; per Eyres J. Comb. 185. Mich, 3.8 
M. B. R. in caſe of Hill v. Mills. An inſolvent perſon 
made executor cannot be put out by the ordinary; for 
he is intruſted by the teſtator. Comb. 185. in caſe of 
Hill v. Mills. Carth. 457. King v. Raynes. But Chan- 
cery granted on injunction againſt him, not to inter- 
meddle with the aſſets, any further than to ſatisfy the 
legacy given to himſelf; for in equity he is but a truſtee 
for the other legatees (infants), and where a truſtee i; 
inſolvent, the court of Chancery will compel him to give 
ſecurity before he ſhall enter upon the truſt. Cart. 458. 
Mich .10. W. 3. B. R. 

INSOLVENT DEB T ORS, Unable to pay their debts, 
Sc. See Debtors. They have been relieved by 1 4. 
ft. 1. c. 25. 2& 2 Ann. c. 16. 6 Geo. I. c. 22. 116Ge.1. 


c. 21. 2 Geo. 2. c. 20, 22. 21 Geo. 2. c. 31. 28 Cen. 5 
c. 13. 29 Geo. 2. c. 18. 1 Geo. 3. c. 17. 5 Ces. 
6. K. 


I, 
INSPECTION. See Age, Infancy, Trial. 

Trial by inſpection or examination, is, when for the 
greater expedition of a cauſe, in ſome point or iſſue be- 
ing either the principal queſtion, or ariſing collaterally 
out of it, bur being evidently the object of ſenſe, the judges 
of the court, upon the teſtimony of their own ſenſes, 
ſhall decide the point in diſpute. See Black. Com. 2 J. 


1, 332. L 

INSPEXIMUS, Is a word uſed in letters patent giving 
name to them, being the ſame with exemp/:fication, and 
called in/peximus, becauſe it begins Rex omnibus, &:. 
Inſpeximus irrotulamentum quarund. Luerar. Patei, 


c. a 
INSTALLMENT, A ſettlement, eſtabliſhing, or ſute 
placing in; as inſtallment into dignities, &c. 20 Cur. 2. 


* 25 
In Eccleſiaſtical promotions, where the freehold paſs 
to the perſon promoted, corporal poſſeſſion is required, i 
veſt the property completely in the pew proprietor, W 
according to the diſtinction of the Canoniſts, acquires the 
Jus ad rem, or inchoate and imperfect right, by nahe, 
tion and inſtitution; but not the jus in re, or complete and 
full right, unleſs by corporal poſſeſſion. Therefore n 
Dig nities poſſeſſion is given by nftallment ; in Refi 
and Vicarages by Induttion, without which no 7: empral 
rights accrue to the miniſter, tho every Eccleſiaſtical 
ye is veſted in him by Iuſtitution. See Black. Cm. 
2 V. 312. | : | 
INSTANT, (Lat. inflans, inſtanter) Is defined by tt 
Logicians to be, Unum indivifibile in tempore, quad un ef 
tempus, nec pars temporis, ad quod tamen partes 1emporn © 
pulantur ; and tho” it cannot be actually divided, el 
intendment of law it may, and be applied to ſeveral 20 
poſes : He who lays violent hands upon himſelf mn 
no felony till he is dead, and when dead he is r. 
being ſo as to be termed a felon; but he is ſo jog 
in law. eo inſtante, at the very inſtant of this fact er. 
And there are many other like caſes where the! 
time that is not dividable in nature, in the onder, 


of the mind is divided. Plowd. Hales. v. my n 
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258. 5. And vide Co. Lit. 185. b. And Vin. Abr. tit. In- [669 9 pag. 375. See Induction. And Black. Com. 1 V. 


it, A. pl. 2. | ; 290. 2 V. 23. 4 L. 106. ps ; 
* W re not to be conſidered in law, as in logick, INSUPER, Is uſed by auditors in their accounts in the 
as a point of time, and no parcel of timo; but in our law | Exchequer ; as when ſo much is charged upon a perſon as 
things which are to be done in an inſtant, have _ _ _ on his account, they ſay ſo much remains inſuper to 
jon of law a priority of time in them. Vide Co. | ſuch an accountant. 21 Jac. I. c- 2. .. 
22 as cited =: Ha And in ſeveral caſes, a INSURANCE or ASS ANCE, Signifies a ſecurity 
difference is allowed in our law in an inſtant, as per mortem | given, in conſideration of a ſum of money paid in hand 


& poſt mortem, &c. Arg. Show. 415. in caſe of The King | of ſo much per cent. to an aſſurer or inſurer, to indem- 


De. Birch and the Bi of Lond. , | nify the inſured from ſuch loſſes as ſhall be ſpecified in the 
k IN STANTER, ( Tg | tly or preſently. Law| policy, or inſtrument of aſſurance, ſubſcribed by the 
Lat. Dit. inſurer or inſurers for that purpoſe. Di. Tr. and 


A trial in aner where a priſoner between Attainder and | Com. 135. Savary's Dick. tit. Aſſurance & Police 4 KL 
Execution, pleads that he is nat the ſame that was attainted. ſurance. 
In ſuch caſe a jury is to be _— to try a" (ng + We ſhall here conſider, 
iſſue, viz. the identity of his perſon, and in ſuch colla- 
teral iſſue, the trial mal be 8 See Black Com. 4 I. The origin of inſurance, and the nature and Heel of 
V. 389. Append. v. 1 Sid. 72. Foſt. 42. 46. 1 Lev. 61. policies, &c. 88 | 
Staundf. P. C. 163. Co. Lit. 157. Hal. Sum. 2 59. II. Baratry and deviation. 
INSTAURUM, Is uſed in ancient deeds for a ſtock | III. Warranty to depart with convoy. 
of cattle; and we read of faurum and inſtauramentum, ? 
properly young beaſts, fore or breed. Mon. Angl. Tom. | I. The origin of inſurance, and the nature and effeft of poli- 
1. pag. 548. Inflaurum was commonly taken for the whole cizs, Sc. 
ſtock upon a farm, as cattle, waggons, ploughs, and all : : i 
other implements of huſbandry. Fleta, lib. 2. cap. 72. It is conceived by Suetonius, that Claudius Ceſar was 
And inſtaurum — — is applied to the books, veſtments, | the firſt who brought in this cuſtom of aſſurance ; b 
and all other utenſils belonging to a church. Synod. Exer. | which the danger and adventure of voyages is dividec 
Ann. 1287. f c repaired and borne by many perſons, who for a certain 
INSTIRPARE, To plant or eſtabliſh Non /e- | ſum, by the Spaniards called premisa, affure ſhips or goods, 
curum eſt gentem externam & turbidam inſtirpare. Brompt. or both, or a proportion, according to the policy. Mol- 
935. loy, b. 2. c. J. ſecl. 1. Malyne's Lex Mercatoria, ed. 1686. 
INSTITUTION, (Inſtitutio) Is when the biſhop fays | P. 104. 8 
to a clerk, who is preſented to a church living, Inſtituo Mr. Savary, in his Dictionaire de Commerce, tit. Au- 
te reclorem talis eccleſiæ, cum cura animarum, & accipe cu-| rante, thinks this cuſtom was firſt introduced by the 
bie, mam tuam & meam: Or it is a faculty made by the ordi- Jews in the year 1182. but whoever was the firſt con- 
3 nary, whereby a parſon is approved to be inducted to a] triver, or original inventer of this uſeful branch of buſi- 
rectory or parſonage. If the biſhop upon examination | neſs, it has been many ages practiſed in this kingdom, and 
finds the clerk preſented capable of the benefice, he ad- is ſuppoſed to have been introduced here by ſome Italian 
mits and inſtitutes him; and inſtitution may be granted | from Lambardy, who at the ſame time came to ſettle at 
either by the biſhop under his Epiſcopal ſeal ; or it may be | Antwerp, and among us: And this vo prior to the 
done by the biſhop's vicar general, chancellor or commi(-| building of the Royal Exchange, they uſed to meet in a 
fary ; and if granted by the vicar general, or any other | place where Lombard Street now is, at a houſe they had 
ſubſtitute, their acts are taken to be the acts of the biſhop: | called the Pawn Houſe or Lombard for tranſacting buſi- 
Alſo the inſtrument or letters teſtimonial of inſtitution] neſs; and as they were then the ſole negotiators in in- 
may be granted by the biſhop, tho?” he is not in his dio-| ſurance, the policies made by others in after times had 
ceſe; to which ſome witneſſes ſhould ſubſcribe their names. | a clauſe inſerted, that thoſe latter ones ſhould have as 
1 Inſt. 244. Clergym. Law 109. The biſhop by inſtitu-| much force and effect, as thoſe formerly made in Lom- 
tion transfers the cure of ſouls to the clerk; and if he] bard Street. Lex Mercatoria Rediviva 261. 


zig ® refuſeth to grant inſtitution, the party may have his reme-| Aſſurances are of various ſorts, ſome being to places 
and Ay in the Court of Audience of the Archbiſhop, by duplex] certain, others general. Thoſe, that are made to places 
„ G. | _ Sc. for inſtitution is properly cogniſable in the | certain, are commonly upon goods laden, or to be laden 


cclehiaſtical court: Where inſtitution is granted, and] abroad outward, and until the ſame adventure ſhall be 
fuſpected to be Mid for want of title in the patron, Sc.] landed at ſuch a port ; or upon goods laden, or to be la- 


* a ſuperinſtitution hath been ſometimes granted to another, | den homeward in ſuch à ſhip, till the adventure ſhall 
Far. 1 do try the title of the preſent incumbent by ejeament. | likewiſe be landed; or elſe upon goods out and in, 
= 2 Koll. Abr. 220. 4 Rep. 79. with liberty to touch at all ports mentioned in the po- 
paſſes Taking a reward for inſtitution incurs a forfeiture of licy. | 
red.10 | double value of one year's profit of the benefice, and| Solikewiſe on ſhips that go trading voyages, as round 
- who & makes the living void. Star. 31 Eliz. c. 6. On inſtitution | to Cadiz; and that it ſhall be lawful, after the ſhip's 
res the F: the clerk hath a right to enter on the parſonage houſe and] delivery there, to take in at the ſame port another cargo, 
en = glebe, and take the tithes; but he cannot grant, let, or| and with that proceed to the Weft-Indies or other ports, N 
nodal do any act to charge them, till he is inducted into the] and back again to Cadiz, and from thence to London; 
N. | living: He is complete parſon as to the — by | this policy being general and dangerous, ſeldom procures 
Aries 3 ; but not as to the temporalty, c. By the in- | ſubſcriptions, or at leaſt very chargeable ones. 
_ f itution he is only admitted ad officiurt, 10 pray andpreach;| As goods and merchandize are commonly inſured, fo 
Caftica 1 1 is not intitled ad beneficium, until formal induction. likewiſe are the ſhip's tackle and furniture; but in regard 
þ C . med. 528, Vide Inflallment. The church is-full by | there ſeldom happens a voyage but ſomewhat is miſſing 
1 inſtitution againſt all common perſons, ſo that if another | or loſt, the premium commonly runs higher than for mer- 
v te e be 8 3 mY "_ and he hath| chandize. 
um ei 1 a mere poltethion ; but a church is not full againſt the] Aſſurances may be made on goods ſent by land. fo 
paris cr . — till induttion. 2 Inſt. 3 58. 1 Roll. Rep. 151. likewiſe on hoys * the like, * may be A on the 
yer i 5 en a biſhop hath given inſtitution to a clerk, he iſſues] heads of men; and if a man is going for the Streigbts, 
ral pur £ : —_— for induction; and if the archbiſhop ſhould | and perhaps is in ſome fear that he may be taken by the 
mmi ; K bit the archdeacon to induct the clerk thus inſtituted, | Moor or urkiſh pirates, and ſo made a ſlave, for the re- # 
N : | _ do it notwithſtanding. The firſt beginning of | demption of whom a ranſom muſt be id, he may ad- 1 
Judge s * utions to benefices, was in a national ſynod held at] vance a premium accordingly upon a policy of aſſurance ; 1 
& done 8 : — » Anno 1 I24. For patrons did originally fill} and if there be a caption, the aſſurer muſt anſwer the 
e int | - 2 2 by collation and livery; till this power was] ranſom that is ſecured to be paid on the policy. Molloy, 
eration Wy rom them by canons. Selden's Hiſt. of Tithes, cap. | b. 2. c. J. ſeft. 4. cites Mich. 29 Car. 2. B. R Liſte v. 
etit, - | , Sedgwick. | 7 
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The policies are now ſo large, that almoſt all thoſe 
curious queſtions that former ages, and the Civilians ac- 
. cording to the law marine, nay and the Common lawyers 
too, have controverted, are now out of date. Scarce any 
misfortune that can happen, or proviſion to be made, but 
the ſame is provided for in the policies that are now uſed; 
for they inſure againſt heaven and earth, ſtreſs of weather, 
ſtorms, enemies, pirates, rovers, Sc. or whatſoever de- 
triment ſhall happen or come to the thing inſured, &c. 
Mollay, B. 2. c. J. ſet. 7. When a ſhip hath been long 
miſſing, and no advice can be had where ſhe is, the pre- 
mium in time of war will run very high; ſometimes 30 or 


40 per cent. or more, but when theſe words are inſerted in 


the inſurance, Toft or not loft ; in ſuch caſe, if it happens, 
at the time the ſubſcription is made, that the ſhip is caſt 
away, the inſurers muſt anſwer : But if the party that 
cauſed the inſurance to be made, ſaw the ſhip wrecked, or 
had certain intelligence of it, ſuch ſubſcription will not 
be obligatory ; ſo likewiſe if the ſured having a rotten 
ſhip, ſhall inſure upon the ſame more than ſhe is worth, 
and afterwards going out of the port ſhe is ſunk or wreck- 
ed, this will be adjudged fraudulent, and not oblige in- 
ſurers to anſwer. Mich. 26 Car. 2. B. R. And wilfully 
caſting away, or making holes in the bottom of a ſhip, 
Sc. with deſign to prejudice any inſurers, merchants, c. 
is made felony by flat. 1 Ann. ft. 2. c. 9. 4 Geo. 1. 
c. 12. and 11 Ges. 1. c. 29. Subſcriptions for inſurances 
are generally for certain ſums ; as 100 J. or 500 J. (fc. at 
the premium current; and if a man inſures goods to the 
value of 5000 J. and he hath but 2000 J. remitted, now he 
having inſured a real adventure, if a loſs happens, by the 
law marine, all the inſurers are compellable to anſwer pro 
rata: Tho' this is more by the cuſtom of merchants than 
by law ; and by ſome opinions, only the firſt ſubſcribers, 
who underwrit ſo much as the real adventure amounted 
to, are to be made liable, and the reſt to have their pre- 
miums deducted, and be diſcharged. Grot. Introd. Fur. 
Holl. 212. If a merchant freights out wool, &c. which 
occaſions a forfeiture of ſhip and lading; or if he lades 
contraband goods knowingly, and afterwards inſures the 
ſame, and they are ſcized by the King's officers ; the in- 
ſurers are not liable to bear the loſs : But if goods inſured 
are not contraband at the time of the lading and inſur- 
ance, and after become ſuch, if they are then ſeized, the 
inſurers are anſwerable. 12 Car. 2. 32. And if goods 
and merchandiſe be lawfully inſured, and afterwards the 
ſhip becomes diſabled, by reaſon of which, with the con- 
ſent of the ſupercargo or merchant, they are re-laden 
into another veſſel; and that veſſel proves the ſhip of an 
enemy, by reaſon of which, on her arrival, ſhe is ſubject 
to ſeizure, in this caſe it is ſaid the inſurers are liable, 
for this is no accident within the intention of the policy 
8 inſurance, which mentions dangers of ſeas, enemies, 
c. ; 
A ſhip is inſured for a voyage, or cruiſe of three 
months, and is taken by the enemy within that time, but 
before ſhe is carried fs prefidia hoſtis is re-taken by an 
Engliſkman, and is now a living ſhip, this is a total loſs. 
v. Wilſ. Rep. par. 1. fol. 191. 

Yet where goods are inſured in a ſhip bound to any 
foreign port, and in the voyage ſhe happens to be leaky 
or receive other damage, and another veſſel is freighted 
for the preſervation of the goods; and then the ſecond 
veſſel is loſt at ſea, it is ſaid the inſurers are diſcharged 
without a ſpecial clauſe to make them liable. Lex Mercar. 

or Merch. Compan. 93. Sed qu. If a ſhip be inſured from 
the port of London to any foreign place, and before the 
ſhip breaks ground ſhe happens to take fire, and is con- 
ſumed the inſurers are not obliged to anſwer, unleſs the 
words of the infurance are At and from the port of London ; 
for theadventurgdid not commence till the ſhip was gone 
from thence : Tho' if the ſhip had broken ground, and 
afterwards been driven by ſtorm back to the port of Lon- 
don, and there had taken fire, the inſurers muſt anſwer. 
Rot. Scaccar. 15 Car. 2. Goods are ſtolen or imbezzled 
on ſhip-board, be maſter and not the inſurers are liable: 
And when inſurers are to anſwer, and it happens that ſome 
part only of the effects inſured are loſt, as in the caſe of 
_ ejections in a ſtorm, or other ſuch accidents; then the 
inſurers make an average of it, and each man pays ſo much 


* 


INS 


cent. in proportion to the ſum for which he ſubſer: 
When 1 is received of the loſs of the ſhip or g wy 
application is to be made to the inſurers, and the vouche;; 
to be produced; with which if they are fatisfied, they 
will pay the money; but if they have reaſonable ground 
to ſcruple it, the iaſured muſt wait a convenient t; 
till the in/urers can obtain a more ſatisfactory advice. . 
if nothing can be heard of the ſhip in any reaſonable 
time, the inſurers are obliged to pay the money: Thy! ic 
the ſhip afterwards arrive in ſafety, the money is to be 
returned them by the inſured. Merc. Compan. i, 96 
97. A merchant having inſured the greateſt part of the 
adventure of a ſhip, if advice is received of a loſs, but 
with hope of recovery, whereby ſuch merchant would 
have the aſſiſtance of the inſurers ; he has a privilege to 
make a renunciation of the lading to the inſurers, and to 
come in himſelf in the nature of an inſurer, for ſo much 
as ſhall appear he hath born the adventure of, beyond 
his part of the value inſured. N. B. The party injured, 
muſt have property in the thing inſured, at the time of 
inſurance and loſs. v. Wilſ. Rep. par. 1. fal. 10. 

The 6 Geo. 1. c. 18. empowers his Majeſty to grant tuo 


charters for inſurance of ſhips and merchandiſe, Cc. and 


to incorporate the adventurers, in conſideration of a large 
ſum of money advanced ; and all other corporations for 
inſurance, and their policies, are declared void. By 1 
Geo. 1.c. 30. Policies of znſurance ſhall be made out and 
ſtamped in three days after ſhips are inſured, on pain of 
100 J. and promiſſory notes for inſurance ſhall be void, 
and nothing recovered thereon. Where any perſon un- 
dertakes the inſuring of wool to be tranſported, or agrees 
to pay money for ſuch inſurance, he is liable to forfeit 
500 J. but one may be diſcharged of this penalty, and 
have likewiſe the whole forfeiture, on diſcovering, and 
convicting the other guilty party, in fix months. Sta:. 
12 Geo. 2. c. 21. By the flat. 25 Geo. 2. c. 26. no in · 
ſurance ſhall be made on money to be lent on bottomree, 
or Reſpondentia Bonds on foreign ſhips or goods bound 
to, or from, the Eaft-Indies, on penalty of forfeiting treble 
the ſum inſured or lent. This prohibition not to exterd 
to the ſhips or goods of the ſubjects of ſuch ſovercigns 
who traded there before the 7th of Oober 1748. 

By the ſtat. 19 Geo. 2. c. 37. No aſſurance ſhall be 
made by any perſon on any ſhip belonging to his Majdty 
or his ſubjects, (except privateers, and by the owners of 
them) or on any goods laden on board ſuch ſhip, inte 
or no intereſt, or without further proof of intereſt than the 
policy, or by way of gaming or-wagering, or without 
benefit of ſalvage to the aſſurer. And every ſuch aſſurance 

ſhall be void. Re-aſſurance ſhall not be made except the 
aſſurer becomes inſolvent, and then but to the value be 
fore aſſured, and to be expreſſed in the policy to be t. 
aſſurance. The plaintiff in any action upon a policy af 
aſſurance, ſhall within fifteen days after requeſt, declare what 
ſums he hath aſſured in the whole, or borrowed at Rap. 
dentia or bottomree for the voyage. Any perſon ſued 
on a policy of aſſurance may bring the money into court, 
and if the plaintiff ſhall refuſe to accept it, and the qui 
ſhall not aſſeſs more damages than the money brought 
into court, the plaintiff ſhall pay coſts. See Bottomree. 


II. Of baratry and deviation. 


Baratry is when the maſter of a ſhip, or the marie 
cheat the owners or inſurers, whether by running Ex- 
with the ſhip, ſinking her, deſerting her, or imbezzleing 
the cargo, Dt. Tr. and Com. 214. {7 of 

Baratry of the mariners is a diſeaſe {0 epidemical 4 
ſhipboard, that it is very rare for a maſter, to prevent! 
Howeves the law does in ſuch caſes impute _—_ 4 
faults committed by them to the negligence of the matte” 
and were it otherwiſe, the merchant would be in # vet 
dangerous condition. The reaſons wy he _ 
reſponſible are, that the mariners are of his own ch « 
and under his government, and know no _> 1 
perior on ſhipboard but himſelf; and if they are _ 
he may correct and puniſh them, and juſtify the in 
by law: and if the fact is apparently proved FT 


them, may reimburſe himſelf out of their wages. 1 


a Et * 
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IN 5 
b.1.e. Jus, cites Roll. Abr. 533: Faſcb. 11 fac. in 
N. Horn v. Smith. 5 | | 

: Therefore in all caſes whereſoever the merchant loads 
aboard any goods or merchandize, if they be loſt, imbez- 
zled, or any other way damnified, he muſt be reſponſible 
for them ; for the very lading them aboard makes him 
liable, and that as well by the Common law as the law 
marine. Molloy, b. 1. c. 3. J. 14. cites 1 Vern. 190, 238. 
1 Mod. 85. 2 Lev. bg. 

Nay, if his mariners go with his ſhip-boat to the quay 
or wharf to fetch goods on ſhipboard, if once they have 
taken charge of them, the maſter becomes immediately 
reſponſible, if they ſteal, loſe, damnify, or imbezzle them. 
Molloy, b. 1. c. 3. J 15. ; 

Where a ſhip was inſured againſt the baratry of the 
maſter, Sc. in an action brought thereupon, the jury 
found that the ſhip was loſt by the fraud and negligence 
of the maſter : The court held, that if the maſter run 
away with the ſhip, or imbezzle the goods, the merchant 
may have an action againſt him; for it is reaſonable that 
merchants who hazard their ſtocks in foreign traffick, 
ſhould ſecure themſelves in what manner they think pro- 
per, againſt baratry of the maſter and all other frauds ; 
and this muſt be intended fraud in the maſter ; not a 
bare neglect : and they all agreed that fraud is baratry, 
tho' not named in the covenant ; but negligence might 
not. 1 Mod 230, 231. 

Baratry imports fraud (Du Freſne Gloſſar. verbo Bara- 
taria fraus, dolus,) and he who commits a fraud may 
properly be ſaid to be guilty of a neglect of his duty. 
Baratry of a maſter is not to be confined to the maſter's 
running away with the ſhip; and the general words of 
the policy ought to be conſtrued to extend to loſſes of the 
like nature as thoſe mentioned before. Loſſes, ariſing 
from the fraud of the maſter, are of the ſame nature as 
if he had run away with the ſhip, ſuppoſing baratry to be 
confined to that which it is not, becauſe it imports any 
fraud. Ld. Raym. 1349. Knight v. Cambridge. Stran. 
581. S. C. Yide the caſe of Stamma v. Brown. 2 Stra. 
1173. where the deviation of the maſter, being for the 
benefit of his owners, and not for his own, was conſtrued 
not to the baratry, in an action on a policy brought by a 
uw who had put goods on board to be carried to Mar- 
eilles. a 

An intention to deviate is not ſufficient to diſcharge the 


underwriter. + ge v. Wilmor. 2 Stra. 1249. 
The excuſe of neceſſity is always allowed. Elton v. 


Brogden. 2 Stra. 1264. | 

4 roy 'ought to be performed according to uſage. 
2 Saik. . | f 
If after a policy of inſurance a damage happens, and 
afterwards in the ſame voyage a deviation, yet the aſſured 
ſhall recover for what happened before the deviation; 
for the policy is diſcharged from the time of the devia- 
tion only. Vid. Shower 129. Kemp and Andrews. 2 Salk. 
444. | 


III. Of warranty to depart with convoy. 


Where the captain does every thing in his power, it is 
2 departing with convoy; and theſe agreements are never 
confined to mo words; as in the caſe of departing 
with convoy from London, where the place of rendezvous 
is Spitlead; a loſs in going thither is within the policy: 


D that the plaintiff recovered. Stran. 1250. 19 Geo. 2. 


Vittrin v. Cleve. See infra. 
A ſhip is to be conſidered as under inſurance to a place 
general rendezvous, according to the interpretation of 
the words warranted to depart with convoy. Salk. 44 3. 
445. And if the parties mean to vary the inſurance from 
what is commonly underſtood, they ſhould particularize 
her departure with convoy from the place ſpecified. 
= 1265. 2 Geo. 2. Gordon v. Morely, and'Cambel v. 
diem. 


Action on a policy of inſurance ; the defendant pleaded 
von afſumpfit, and the jury found the policy, by which 


| tieinſurers undertook againſt the perils of the ſea, pirates, 


Demies, Ac. from London to Ventce, warranted to depart 


| with convoy. Et per cur. The words warranted to de- 


fart with convoy, mean only that be will leave the port, 
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and ſail with, the convoy without any wilful default in the 
maſter , therefore, if by default of the maſter, the ſhip 
is ſeparated and taken, the inſurers are not liable ; but 
if there be no default, the maſter having done all that 
could be done, and the ſhip is taken, they are liable: fo 
if the ſhip be loſt by ſtreſs of weather ; for they inſure 
againſt theſe by their own agreement. 2 Salk. 443. Hill. 
2 M. & M. in B. R. Jefferies v. Legandra, S. C. 3 Lev. 
320. 4 Mod. 58. 1 Show. 320. Carib. 216. Holt's 
* 465. ve 

Action on a _ of inſurance by the defendant at 
London, inſuring a ſhip from thence to the Eaſt- Indies, 
warranted to depart with convoy; and ſhews that the ſhip 
went from London to the Downs, and from thence with 
convoy, and was loſt. After a frivolous plea and demur- 
rer, the caſe ſtood upon the declaration; to which it was 
objected, that there was a departure without convoy. E- 
per cur. The clauſe warranted to depart with convoy, 
muſt be conſtrued according to the uſage among mer- 
chants, 7. e. from ſuch place, where convoys are to be had, 
as the Downes, &c. Holt Chief Juſtice contra; We take 
notice of the laws of merchants that are general, not of 
thoſe that are particular uſages. It is no part of the law 
of merchants to take convoy in the Downs. 2 Salk. 443. 
Mich. 4 V. & M. in B. R. Letbulier's caſe. 

The words warranted to depart with convey have been 
reſolved to import, by the uſage of merchants, a conti- 
—_— with that convoy as long as may be. Luc. Rep. 
287. | | 
F or another caſe, on the explanation of the words, but 
ſimilar to thoſe already ſtated, vide Lex Mercat. Radiviv. 
277. Gordon and Murray v. Morley. Sittings after Mi- 
chaelmas term at Guildhall, 1746. 

See a Collection of Caſes in Cunningbam's Law of Bills 
of Exchange, Law of Inſurances, &c. and ſee Black. Com. 
2V. 460. 3 V. 74. 4V. 434 


Form of a policy of inſurance. 


NOW all men by theſe preſents, That A. B. of, 
N &c. merchant, as well in his own name as for and 
in the name and names of all and every other perſon and per- 
ſons, to whom the ſame may or ſball appertain, doth make aſ- 
ſurance and hereby cauſe himſelf and them, and every of them, 
to be inſured, loft or nt loft, at and from the port of London 
to, &c. in the kingdom of, &c. and at and from thence back 10 
London, upon the body, tackle, apparel, ordnance, munition, 
artillery, and other furniture of and in the good ſhip Eliza- 
beth, burden, &c. or thereabouts, whereof, &c. is maſter, 
and alſo upon all kinds of goods and merchandiſes ſhipped on 
board the ſaid ſbip; beginning the adventure upon the ſaid 
ap and goods, from and immediately following the day of the 
date bereof and ſo to continue and endure, until the ſaid ſhip, 
with her ſaid tackle, apparel, &c. ſhall be arrived back at 
London, and bath there moored at anchor twenty-four hours. 
And it. all be lawful for the ſaid ſhip in this voyage 10 pro- 
ceed and ſail to, and touch and flay at, any ports or places 
whatſoever, eſpecially at, &c. without prejudice to this inſu - 
rance ; and tbe ſaid ſhip and goods, &c. for ſo much as con- 
cerns the inſured, is and ſhall be rated and valued at, &c. 
ſterling, without further account to be given by the aſſured 
for the ſame. And touching the adventures and perils, which 
we the inſurers are content to bear, and do take upon us, they 
are of the ſeas, men of war, fire, enemies, pirates, ro- 
vers, thieves, letters of mart, and repriſals at ſea, arreſts 
reſtraints and detainments of all Kings, Princes and people, 
If what nature, condition or quality ſoever, barratry of the 
maſter and mariners, and all cther loſſes and misfortunes 
that ball come to the burt or damage of the ſaid ſhip, &c. 
Ir any part thereof. And in caſe of any misfortune, it ſhall 
be lawful for the inſured, their. factors, ſervants and aſſigns, 
5 fue, labour, and travel for, in and about the defence, ſafe- 
guard, and recovery of the ſaid ſhip, &c. or any part there- 
of, without prejudice to this inſurance; 10 the charges 
whereof we the inſurers will contribute each of us according ta 
the rate and quantity of bis ſum herein aſſured. And 
/o we the inſurers are contented, and do bereby promiſe, aud 
bind ourſelves; each for bis own part, our beirs, executors, 
gods, and chattels, to the inſured, their executors, admini- 
6 M | Aratar, 
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ſarators and aſſigns, for the true performance of the premiſſes, 
confeſſing ourſelves paid the conſideration due 1% us for this in- 
ſurance, by, &c. at and after the rate of, &c. per cent. 


and in caſe of loſs, to abate, &c. And 10 pay without far. 
ther proof, &c. more than this preſent policy; any uſe or 
cuſtom to the contrary notwitiſtanding. In witneſs, Sc. 


INTAKERS, Were a kind of thieves in the northern 
parts of England, ſo called, becauſe they did rake in and 
receive ſuch booties as their confederates the out-partners 
brought to them from the borders of Scotland; they are 
mentioned 9 H. 5. cap. 7. 

INTASSARE. See Taſſum. | 

INTENDMENT OF LAW, (tniellefus legis) The un- 
derſtanding, intention, and true meaning of law. Co. Lit. 
78, ſays, the judges ought to judge according to the com- 
mon intendment of law. 

Iniendment ſhall ſometimes ſupply that which is not 
fully expreſſed or apparent, and when a thing is doubt- 
ful in ſome caſes, intendment may make it out; alſo many. 
things ſhall be intended after verdict, in a cauſe, to make 
a good judgment : but intendment cannot ſupply the want 
of certainty in a * in an indictment for any crime, 
Sc. 5 Rep. 121. 2 Hawk. P. C. 227, 441. Sometimes a 
thing is neceſſarily intended by what precedes or follows 
it; and where an indifferent conſtruction may have two 
intendments, the rule is to take it moſt ſtrongly againſt the 
plaintiff. Show 162. Tho' if a plaintiff declares, that the 
defendant is bound to him by obligation, it ſhall be in- 
tended that the obligation was ſealed and delivered: if one 
is bound in a bond, and in the /o nd. of the bond it is 
not expreſſed unto whom the money ſhall be paid, or if 
faid to the obligor ; the law will intend it is to be paid to 
the obligee : and where no time is limited for payment of 
the money, it ſhall be intended to be preſently paid. 2 
Lill. Ar. 51. Paſch. 24 Car. B. R. 

The intent of parties in deeds, contracts, Sc. is much 
regarded by the law: tho' it ſhall not take place againſt 
the direct rules of law: the law doth not in conveyances 
of eſtates admit them regularly to paſs by intendment and 
implication; in deviſes of lands they are allowed, with due 
reſtrictions. Vaugb. 261, 262. Where ſeiſin of an inheri- 
tance is once alledged, it ſnall be intended to continue 
till the contrary is ſhewn. Jones 181. A court pleaded 
generally to be held /ecund. conſuetud. ſhall be intended 
held according to the Common law. Com. Law. Com. Plac. 
256. Goldsb. 111. On an act of parliament, the intent 
may be put in iſſue ; but the Common law doth not al- 
low it. Jenk. Cent. 87, 88. See Implication. 

By intendment of law every parſon, or rector of a 
church, is ſuppoſed to be reſident in his benefice, unleſs 
the contrary be proved. Co. Lit. 78. b. 

One part of a manor by common intendment ſhall not 
be of another nature than the reſt. O. Lit. 78. b. 

Of common intendment a will ſhall not be ſuppoſed to 
be made by colluſion. Cv. Lit. 78. b. The law preſumes 
that every one will act for his beſt advantage; therefore 
credits the party in whatever is to his own prejudice. 
Fin. Law. 10. Max. 53. Uſury ſhall not be intended, 
unleſs expreſsly found by the jury. Arg. Bridgm. 112. 
Mich. 15 Fac. cites 10 Rep. 59. Chancellor of Oxford's 
caſe. Covin ſhall not be intended or preſumed in law, 
unleſs expreſsly averred. Arg. Bridgm. 112. cites the 
caſe of Tyrer v. Littleton. When one word may have a 
double intendment, one according to the law, and ano- 
ther againſt thelaw, that intendment ſhall be taken which 
is according to law; and this by a reaſonable intend- 
ment. 3 Bulſ. 306. Mich. 1 Car. B. R. Yelv. 50. 
Game. v. Harvey. 

INT ENDMENT OF CRIMES. In antient times fe- 
lonious attempts, intending the death of another, were 
adjudged felony ; for the will was taken for the fact. Brat. 
1. E. 3. But at this day the law does not generally pu- 
niſh intendments to do ill, if the intent be not executed, 
except in caſe of treaſon, where intention proved by cir- 
cumſtances ſhall be puniſhed as if put in execution. 3 
Inſt. 108, And if a perſon enter a houſe in the night, with 

intent to commit burglary, it is felony : and by ſtatute, 
maliciouſly cutting off, or diſabling any limb or member, 


I N T 8 


with an intent to disfigure, &c. is felony. 23 Car. 2 0.1 
and vide Plowd, 474. Where aſſault and intent to com- 
mit robbery on the highway, is made felony and tranſ. 
portation, ſee J Geo. 2. c. 21. Intention of force and 
violence makes riots criminal. 3 Inft. 9. Alſo where 
men do evil, and ſay they intend none; or if the in. 
tention be only to beat, and they kill a perſon, they are 
to be puniſhed for the crime done. Plowd. 345. And 
if a man entering a tavern, &c. commit a treſspaſs, the 
law will judge that he intended it. 8 Rep. 14). Vide 
Murder. 

INTENT or INTENTION. The words of deeds ſhall 
be conſtrued according to the intent of the parties, and 
otherwiſe. The intent ſhall be deſtroyed where it doe; 
wo agree with the law. Pl. c. 160 b. 162. b. Trogmrim 
v. Tracy. | 

In «. a agreement the intent is the chief thing that 
is to be conſidered ; and if by the act of God, or other 
means not ariſing from the party himſelf the agreement 
cannot be performed according to the words, yet the 
party ſhall perform it as near the intent as he may. Arg 
PI. C. 290. Trin. J Eliz. in caſe of Chapan v. Daltoy, 
Common uſage and reputation frequently govern the 


"matter, and direct the intention of the parties; as upon 


ſale of a barrel of beer the barrel is not ſold, but upon 
ſale of a hogſhead of wine it is otherwiſe. $a] 124. 
Mich. 22.& 33 Eliz. in caſe of Matthew al. Biſbop v 
Harcourt. Hard. 3. Arg. Trin. 1655 in ſcacc. The in- 
tention of a man is not always to be purſued in equity; 
as if a man ſettles a term in truſt for one and his heirs, 
yet it ſhall go to the executor ; per Lord North. Puſcd. 
1683. Vern. 164. in caſe of D. of Norfolk v. Hnuard. 

All deeds are but in nature of contracts, and the intent 
of the parties reduced into writing, and the intention is 
to be chiefly regarded. In an act of parliament the in- 
tention appearing in the preamble ſhall controul the lei- 
ter of the law; and from the regard which the law itſelf 
gives to the intention of the party, it 1s, that where there 
is fine by render, there ſhall be no dower ; and ſo a rent 
or recognizance ſhail not be extinguiſhed by levying a 
fine to the party. Per Maſter of the Rolls. Paſch. 1688. 
Vern. 58. See 14 Vin. Abr. tit. Intent. 

INTENSIONE, Is a writ that lies againſt him who 
enters into lands after death of tenant in dower or 
for life, Sc. and holds out him in reverſion or remain- 
der. F. N. B. 203. 

INTER CANEM ET LUPUM, Words former) 
uſed in appeals to ſignify the crime being done in the 
twilight. M. filia N. de Okele appellat J. C. pro raptu E 
pace regis fracia die Martis prox. &c. Inter canem & 
lupum, i. e. in crepuſculo, ſcilicet, Anglice twilight, ie 
inter diem & noctem, Sc. Inter Placita de Trin. ) Ed.. 
Rot. 12. Glouc.— In placit. de domo combuſta malinie, 
bcra veſpertina, ſc. Inter canem & lupum venerunt mal- 
faclores, Ec. Plac. Cor. apud Novum Caftrum. 24 Ed 5 
Rot. 6. This in Herefordſbire, they call the mock-ſbadrt, 
corruptly the mock-ſbade, and in the north, day-light' 
gate; others betwixt hawk and buzzard. Cowell. 

INTERCOMMONING, Is where the commons «f 
two manors lie together, and the inhabitants of bot 
have time out of mind depaſtured their cattle promiſcu- 
ouſly in each. Cowell. ks 

INTERDICTION, (interdictio and interdictun) hy 
the ſame ſignification in the common, as it hath in 
Canon law, which thus defines it: interdittio e _ 
ecclefiaſtica probibens adminiſtrationem divinorum An 
it is uſed 22 Een. B. cap. 12. & 25 cjuſdem, ca. 23 
Eodem anno relaxatum eſt interdictum Oxome, 75 's 
thoritate Domini Fob. Epiſcopi Linc. propter cler Tal * Hit 
Jacrilegia anno proximo preterito fuit ulatum. Wall. 5 
Anno 1357. So that an interdict is, a general _— 
nication of a whole country or province: tis Mev! mo 
in ſome of our hiſtorians, viz. Knighton tells 75 
1208. that the Pope excommunicated King Job, a 1 
his adherents, Et totam terram Anglicanam ſuppoſul of 
ditto, which began the firſt Sunday after Ealen 39. 
tinued ſix years and one month; during all u 75 5 
nothing was done in the churches beſides bap 
confeſſions of dying people. The 
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The form of an interdict, as ſet down by Du Cange, is as 
| follows, viz. 


N the name of Chriſt, We the biſhop, in behalf of the 


3 the apoſtles, and in our own behalf, do excommunicate and 
interdict this church, and all the chapels thereunto belonging, 
that no man from henceforth may have leave to fing maſs, or 
10 hear it, or in any wiſe ty adminiſter any divine office, nor 
10 receive God's tithes with our leave; and whoſoever ſpall 
preſume to fing or hear maſs, or perform any divine office, or 
jo recerve any tithes contrary to this interdict, on the part ;& 
God the Father Almighty, and of the Son, and of be Holy 
Ghoft, and on the bebalf of St. Peter, and all the ſaints, let 
him be accurſed and ſeparated from all Chriſtian ſoctety, 
and from entering into Holy Mother Church, where there 
is forgiveneſs of fins ; and let bim be Anathema, Mara- 
natha, for ever, with the devils in hell. Fiat, fiat, fiat. 
Amen. 


This ſevere church cenſure hath been of long time diſ- 
uſed. 


INTERDIC TUM, In the Civil law, was a prohibiti- 
on or injunction of the prætor, or an order for the poſ- 
ſeſſion of a thing in diſpute, made by the magiſtrate per 
interdictum repetere poſſeſſionem ſuam. Cic. pro Cæcin. 3. 
If a bill be filed in either of our courts of equity to quiet 
the poſſeſſion of lands, to ſtay waſte, or to ſtop proceedings 
at law, an injunction is prayed in the nature of the interdic- 
tum of the Civil law, commanding the defendant to ceaſe. 

INTERDICTED OF WATER AND FIRE, Were 
anciently thoſe perſons who ſuffered baniſhment for ſome 
crime ; by whichjudgment, order was given that no man 
ſhould receive them into his houſe, but deny them fire 
and water, the two neceſſary elements of life, which a- 
mounted as it were to a civil death ; and this was called 
legitimum exilium, ſays Livy. 

INTEREST (intereſſe) Is commonly taken for a chattel 
real, as a leaſe for years, Sc. and more particularly for a 

future term; in which caſe, it is ſaid in pleading, that 
one is poſſeſſed de intereſſe termini. Therefore an eſtate in 
lands is better than a right or intereſt in them: tho' in 
legal underſtanding an intereſt extends to eſtates, rights 
and titles, that a man hath in, or out of lands, Sc. ſo as 
by grant of his whole intereſt in ſuch land, a reverſion 
CM as well as poſſeſſion in fee-{imple ſhall paſs. Co. 

1. 345. 

A mortgage is an intereſt in land, and on non-pay- 
ment, the eſtate is abſolute in law, and his intereſt is 
good in equity to intitle him to receive and enjoy the 
profits till redemption. or ſatisfaction, and, on a fore- 
cloſure, he hath the abſolute eſtate both in law and equity. 
9 Mod. 196. See Black. Com. 4 V. 134. 

INTEREST OF MONEY, As diſtinguiſhed from the 
1 what lawful, Sc. See Uſury, and Black Com. 
2". 455. | | 

Where an eſtate is deviſed for payment of debts, Chan- 
cery will not allow intereſt for book debts. 2 Ch. Rep. 
94- Dolman v. Pritman. Where lands are Charged with 
payment of a ſum in groſs, they are alſo chargeable in 
equity with pens of intereſt for ſuch ſum. Hill. 29. 
Car. 2. Fin. R. 286. Shipton v Tyrrel. Intereſt is re- 
covered by way of damages, where damages are recovered 
ratione detentionis debiti ; but not where damages only are 
recovered, for intereſt 1s not recovered occafione dampno- 
rum ; per Powell J. 2 Salk. 623. Hill. 10 M. 3. B. R. 
Sweatland v. Squire. No intereſt to be allowed for coſts. 
MS. Tab. cites 6 Feb. 1719. Butler v. Burk. For more 
learning on this ſubject, ſee 14 Vin. Abr. tit. Intereſt. 

INTEREST ON BANKRUPTS DEBTS. The uſual 
rule is, that all intereſt on debts carrying intereſt ſhall 
ceaſe, from the time of iſſuing the Pas cr Yo yet, in caſe 
of a ſurplus left after payment of every debt, ſuch intereſt 
ſhall again revive, and be chargeable on'the bankrupt, or 
his repreſentatives. AK. 2 Black. Com. 2 V. 488. 


INTEREST ON LEGACIES. In caſe of a veſted le- 
gacy, due immediately and charged on land, or money 
in the funds, which yield an immediate profit, intereſt 
ſhall be payable thereon, from the teſtator's death but if 


Father, Son, and Holy Ghoſt, and of St. Peter, the chief | 


charged only on the perſonal eſtate, which cannot be im- 
mediately got in, it ſhall carry intereſt only from the end 


| of the year after the death of the teſtator. 2 P. J/ms. 


26, 27. Black. Com. 2 VL. 513, 514. 


Intereſt, or no Intereſt, in policies of inſurance, ſee 19 
Geo. 2. c. 37. and tit. Inſurance, and Black. Com. 2 V. 


1. 
e br TERES TED WITNESS. Intereſted witneſſes 
may be examined upon a vair dire, if ſuſpected to be ſe- 
cretly concerned in the event, or their intereſt may be 
proved in court. Black. Com. 3 V. 370. : 

INTERLINEATION in a deed. A deed may be a- 
voided by matter ex poſt facto, as by raſure, interlining, 
or other alteration in any material part; unleſs a memo- 
randum be made thereof at the time of the execution 
and atteſtation. 11 Rep. 27. Black. Com. 2 V. 308. 

INTERLOCUTORY DECREE in Chancery. In a ſuit 
in equity, if any matter of fact is ſtrongly controverted, 
the fact is uſually directed to be tried at the bar of the 
court of King's Bench, or at the aſſizes upon a feigned 
iſſue. If a queſtion of mere law ariſes in the courſe of a 
cauſe, it is the practice of the court of Chancery to refer 
it to the opinion of the judges of the court of King's 
Bench, upon a caſe ſtated for that purpoſe. In ſuch caſes 
interlocutory decrees, or orders are made. See Black. Com. 


3 L 452, 453- 
IN TERLOCUT ORY MENT. Interlocutory 


judgments are ſuch as are given in the middle of a cauſe, 


upon ſome plea, proceeding on default, which is only in- 
termediate, and does not finally determine or complete 
the ſuit. Asjudgment for the plaintiff in abatement, of 
reſpondeat oufter, 1. e. that defendant ſhall anſwer over, or 
farther, -plead in chief, or put in a more ſubſtantial plea. 
But the interlocutory judgments, moſt uſually ſpoken of, 
are thoſe incornpleat judgments whereby the r:gh7 of the 
plaintiff is indeed eſtabliſhed, but the quantum of damages 
ſuſtained by him is not aſcertained, which is the province 
of ajury. In ſuch caſe a writ of inquiry iſſues to the 
ſheriff, who ſummonſes a jury, enquires of the damages, 
and returns to the court the inquiſition ſo taken, where- 
upon the plaintiff's attorney taxes coſts, and ſigns final 
judgment, See Black. Com. 3 V. 396, 37. 
INTERLOCUTORY ORDER, (ordo interlocutorius) 
Is that which decides not the cauſe, but only ſome inciden- 
tal matter, which happens between the beginning and end 
of it, as where an order is made in Chancery, for the plain- 
tiff to have an injunction, Ec. till the hearing of the cauſe: 


this, or any ſuch order, not being final, is interlocutory.— 


Ordo interlocutorius non definit controverfiam, ſed aliquid 
obiter, ad cauſam pertinens, decernit. Lanc. Inſt. Juris 
Canon. lib. 3. 

INTERLOPERS, Perſons who intercept the trade of 
a company of merchants. Merch. Dic. | 

INTERPLEADER in Actions, ſee Enterpleader. 

INTERREGNUM. There can't be any interregnum, 
in-this country, by the policy of the conſtitution, for the 
right of ſovereignty is fully inveſted in the ſucceſſor by the 
very deſcent of the crown. See Black. Com. 1 V. 196, 249. 

TERROGATORIES, Are particular queſtions de- 
manded of witneſſes brought in to be examined in a cauſe, 
eſpecially in the court of Chancery. And theſe interroga- 
tories muſt be exhibited by the parties in ſuit on each ſide; 
which are either direct for the party that produces them, 
or counter on behalf of the adverſe party ; and generally 
both plaintiff and defendant may exhibit, direct and 
counter or croſs interrogatories. 

They are to be pertinent, and only to the points neceſ- 
ſary, and either drawn or peruſed by counſel, and be ſign- 
ed by them : if they are leading, viz. ſuch as theſe, Dia 
you not do or ſee ſuch a thing, &c. the depoſitions on them 
will be ſuppreſſed for they ſhould be drawn, Did you ſee, 
or did you not ſee, &c. without leaning to either fide ; 
and not only where they point more to one fide of the 
queſtion than the other ; but if they are too particular, 
they will likewiſe be ſuppreſſed : The commiſſioners, Sc. 
who examine witneſſes on interrogatories, muſt examine to 
one interragatory only at a time; they are to hold the wit- 


neſſes to every point interrogated ; and take what comes 
from them on their examination, without aſking any idle 
f or putting down any impertinent anſwers not 

f e relating 
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ſtrators and aſſigns, for the true performance of the premiſſes, 
confeſſing ourſelves paid the confideration due to us for this in- 
ſurance, by, &c. at and after the rate of, &c. per cent. 
and in caſe of loſs, to abate, &c. And 10 pay wihout far. 
ther proof, &c. more than this preſent policy; any uſe or 
cuſlom 10 the contrary not witiſtanding. In witneſs, c. 


INT A KERS, Were a kind of thieves in the northern 
parts of England, ſo called, becauſe they did rake in and 
receive ſuch booties as their confederates the out-partners 
brought to them from the borders of Scotland; they are 
mentioned 9 H. 5. cap. 7. 

INTASSARE. See Taſſum. 

INTENDMENT OF LAW, (iniellectus legis) The un- 
derſtanding, intention, and true meaning of law. Co. Lit. 
78. ſays, the judges ought to judge according to the com- 
mon intendment of law. 

Iniendment ſhall ſometimes ſupply that which is not 
fully expreſſed or apparent, and when a thing is doubt- 
ful in ſome caſes, intendment may make it out; alſo many 
things ſhall be intended after verdict, in a cauſe, to make 
a good judgment: but intendment cannot ſupply the want 


of certainty in a * in an indictment for any crime, 3 eee eee ants. 
matter, and dir intention of the parties; as upon 


Sc. 5 Rep. 121. 2 Hawk. P. C. 227, 441. Sometimes a 
thing is neceſſarily intended by what precedes or follows 
it; and where an indifferent conſtruction may have two 
intendments, the rule is to take it moſt ſtrongly againſt the 
plaintiff. Show 162. Tho' if a plaintiff declares, that the 
defendant is bound to him by obligation, it ſhall be in- 
tended that the obligation was ſealed and delivered : if one 
is bound in a bond, and in the nd. of the bond it is 
not expreſſed unto whom the money ſhall be paid, or if 
faid to the obligor; the law will intend it is to be paid to 
the obligee : and where no time is limited for payment of 
the money, it ſhall be intended to be preſently paid. 2 
Lill. Ar. 71. Paſch. 24 Car. B. R. 

The intent of parties in deeds, contracts, Cc. is much 
regarded by the law: thoꝰ it ſhall not take place againſt 
the direct rules of law: the law doth not in conveyances 
of eſtates admit them regularly to paſs by intendment and 
implication; in deviſes of lands they are allowed, with due 
reſtrictions. Vaugb. 261, 262. Where ſeiſin of an inheri- 


tance is once alledged, it ſhall be intended to continue 


till the contrary is ſhewn. Jones 181. A court pleaded 
generally to be held /ecund. conſuetud. ſhall be intended 
held according to the Common law. Com. Law. Com. Plac. 
276. Goldsb. 111. On an act of parliament, the intent 
may be put in iſſue ; but the Common law doth not al- 
low it. Jenk. Cent. 87, 88. See Implication. 

By intendment of law every parſon, or rector of a 
church, is ſuppoſed to be reſident in his benefice, unleſs 
the contrary be proved. Co. Lit. 78. b. 

One part of a manor by common intendment ſhall not 
be of another nature than the reſt. C9. Lit. 98. b. 

Of common intendment a will ſhall not be ſuppoſed to 
be made by colluſion. Co. Lit. 78. b. The law preſumes 


that every one will act for his beſt advantage; therefore 


credits the party in whatever is to his own prejudice. 
Fin. Law. 10. Max. 53. Uſury ſhall not be intended, 
unleſs expreſsly found by the jury. Arg. Bridgm. 112. 
Mich. 15 Fac. cites 10 Rep. 59. Chancellor of Oxford's 
caſe. Covin ſhall not be intended or preſumed in law, 

_ unleſs expreſsly averred. Arg. Bridgm. 112. cites the 

_ Cale of Tyrer v. Littleton. When one word may have a 
double intendment, one according to the law, and ano- 
ther againſt thelaw, that intendment ſhall be taken which 
is according to law; and this by a reaſonable intend- 
ment. 3 Bulſ. 306. Mich. 1 Car. B. R. Yelv. 50. 
Game. v. Harvey. 

INT ENDMENT OF CRIMES. In antient times fe- 
lomous attempts, intending the death of another, were 
adjudged felony ; for the will was taken for the fact. Bract. 
1. E. 3. But at this day the law does not generally pu- 
niſh intendments to do ill, if the intent be not executed, 
except in caſe of treaſon, where intention proved by cir- 
cumſtances ſhall be puniſhed as if put in execution. 3 
Inſt. 108, And if a perſon enter a houſe in the night, with 
intent to commit rape, it is felony: and by ſtatute, 
maliciouſly cutting off, or diſabling any limb or member, 


. 
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Murder. 


v. Tracy. 


means not ariſing from the party himſelf the agreement 


party ſhall perform it as near the intent as he may. Arg. 
PI. C. 290. Trin. J Eliz. in caſe of Chapan v. Dalton. 
Common uſage and reputation frequently govern the 


ſale of a barrel of beer the barrel is not ſold, but upon 
ſale of a hogſhead of wine it is otherwiſe. Savi] 124 
Mich. 22 & 33 Eliz. in caſe of Matthew al. Biſbyp v. 
Harcourt. Hard. 3. Arg. Trin. 1655 in ſcacc. The in- 
tention of a man is not always to be purſued in equity; 
as if a man ſettles a term in truſt for one and his heirs, 
yet it ſhall go to the executor; per Lord North. Paſt. 
1683. Vern. 164. in caſe of D. of Norfolk v. Howard. 

All deeds are but in nature of contracts, and the intent 
of the parties reduced into writing, and the intention is 
to be chiefly regarded. In an act of parliament the in- 
tention appearing in the preamble ſhall controul the let 


gives to the intention of the party, it is, that where there 
is fine by render, there ſhall be no dower ; and ſoa rent 
or recognizance ſhall not be extinguiſhed by levying a 
fine to the party. Per Mafter of the Rolls. Paſch. 1688. 
Vern. 58. See 14 Vin, Abr. tit. Intent. 

INTENSIONE, Is a writ that lies againſt him who 
enters into lands after death of tenant in dower ar 
for life, Sc. and holds out him in reverſion or remain- 
der. F. N. B. 203. 

INTER CANEM ET LUPUM, Words formerly 
uſed in appeals to ſignify the crime being done in the 
twilight. M. filia N. de Okele appellat J. C pro raptu & 
pace regis fracta die Martis prox. &c. Inter canem & 
lupum, i. e. in crepuſculo, ſcilicet, Anglice twilight, ie. 
inter diem & noftem, c. Inter Placita de Trin.) Ed.. 
Rot. 12. Glouc.— In placit. de domo combuſta malitiy, 
bcra veſpertina, ſc. Inter canem & lupum venerunt malt 
faclores, Ec. Plac. Cor. apud Novum Caftrum. 24 Ed. ö. 
Rot. 6. This in Herefordſbire, they call the noct H 
corruptly the mock-ſbade, and in the north, day-ligh!" 
gate; others betwixt hawk and buzzard. Cowell. 

INTERCOMMONING, Is where the commons d 
two manors lie together, and the inhabitants of both 
have time out of mind depaſtured their cattle promiſcu- 
ouſly in each. Cowell. ; 

INTERDICTION, (interdiZtio and interditum) Hs 
the ſame ſignification in the common, as it hath in 
Canon law, which thus defines it: interdiftio ef cw 
ecclefiaſtica probibens adminiſtrationem drumorum. And 10 
it is uſed 22 Hen. 8. cap. 12. C 25 ejuſdem, cap. 28 
Eodem anno relaxatum eſt interdictum Oxome, gu 7 
thoritate Domini Job. Epiſcopi Linc. propter 2 4 
ſacrilegia anno proximo præterito fuit ulatum. Wall. - 
Anno 1357. So that an interdi?t is, a general eco 
nication of a whole country or province: ae 
in ſome of our hiſtorians, viz. Knighton tells us, " 
1208. that the Pope excommunicated King Jobn, * 
his adherents, Er totam terram Aug licanam ſuppoſi od 5 
ditto, which began the firſt Sunday after Eaſier, and. 
tinued ſix years and one month; during all un in u 
nothing was done in the churches beſides bapti 
confeſſions of dying people. The 


with an intent to disfigure, &c. is felony. 22 Car. 2.4 
and vide Plowd. 474. Where aſſault and intent to com. 
mit robbery on the highway, is made felony and tranſ. 
portation, ſee ) Geo. 2. c. 21. Intention of force ang 
violence makes riots criminal. 3 Iuſt. 9. Alſo where 
men do evil, and ſay they intend none; or if the in- 
tention be only to beat, and they kill a perſon, they are 
to be puniſhed for the crime done. Plowd. 345. And 
if a man entering a tavern, Sc. commit a treſspaſs, the 
law will judge that he intended it. 8 Rep. 14). Vige 


INTENT or INTENTION. The words of deeds ſhall 
be conſtrued according to the intent of the parties, and 
otherwiſe. The intent ſhall be deſtroyed where it doe 
not agree with the law. Pl. c. 160 b. 162. b. Trogmurim 


In every agreement the intent is the chief thing that 
is to be conſidered ; and if by the act of God, pt ire 


cannot be performed according to the words, yet the 


ter of the law ; and from the regard which the law itſelf 
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The form of an interdict, as ſer down by Du Cange, is as 
follows, viz. | 


N the name of Chriſt, Wie the biſhop, in behalf of the 


Father, Son, and Holy Ghoſt, and of St. Peter, the chief | 


of the apoſtles, andi in our own behalf, do excommunicate and 
jnterdict this church, and all the chapels thereunto belonging, 
that no man from henceforth may have leave 10 ing maſs, or 
to hear it, or in any wiſe io adminiſter any divine office, nor 
to receive God's tithes 75 our leave; and whoſoever ſpall 
preſume to fing or hear maſs, or perform any divine office, or 
jo recerve any tithes contrary to this interdict, on the part 
God the Father Almighty, and of the Son, and of the Holy 
Ghoftl, and on the behalf of St. Peter, and all the ſaints, let 
him be accurſed and ſeparated from all Chriſtian ſociety, 
and from entering into Holy Mother Church, where there 
is forgiveneſs of fins , and let bim be Anathema, Mara- 
natha, for ever, with the devils in hell. Fiat, fiat, fiat. 
Amen. a 


This ſevere church cenſure hath been of long time diſ- 
uſed. 


INTERDIC TUM, In the Civil law, was a prohibiti- 
on or injunction of the prætor, or an order for the poſ- 
ſeſſion of a thing in diſpute, made by the magiſtrate per 
interdiflum repetere poſſeſſionem ſuam. Cic. pro Cæcin. 3. 
If a bill be filed in either of our courts of equity to quiet 
the poſſeſſion of lands, to ſtay waſte, or to ſtop proceedings 
at law, an injunction is prayed in the nature of the interdic- 
tum of the Civil law, commanding the defendant to ceaſe. 

INTERDICTED OF WATER AND FIRE, Were 
anciently thoſe perſons who ſuffered baniſhment for ſome 
crime; by which judgment, order was given that no man 
ſhould receive them into his houſe, but deny them fire 
and water, the two neceſſary elements of life, which a- 
mounted as it were to a civil death ; and this was called 
legitimum exilium, ſays Livy. 

INTEREST (intereſſe) Is commonly taken for a chatte! 
real, as a leaſe for years, c. and more particularly for a 
future term; in which caſe, it is ſaid in pleading, that 
one is poſſeſſed de intereſſe termini. Therefore an eſtate in 
lands is better than a right or intereſt in them: tho' in 
legal underſtanding an intereſt extends to eſtates, rights 
and titles, that a man hath in, or out of lands, Sc. ſo as 
by grant of his whole intereſt in ſuch land, a reverſion 
2 as well as poſſeſſion in fee- ſimple ſhall paſs. Co. 

345. 

A mortgage is an intereſt in land, and on non-pay- 
ment, the eſtate is abſolute in law, and his intereſt is 
good in equity to intitle him to receive and enjoy the 
profits till redemption or ſatisfaction, and, on a fore- 
cloſure, he hath the abſolute eſtate both in law and equity. 
9 Mod. 196. See Black. Com. 2 V. 134. 

INTEREST OF MONEY, As diſtinguiſhed from the 
PITS, what lawful, Sc. See Uſury, and Black Com. 
2.455. | | 

Where an eſtate is deviſed for payment of debts, Chan- 
cery will not allow intereſt for book debts. 3 Ch. Rep. 
94. Dolman v. Pritman. Where lands are Charged with 
payment of a ſum in groſs, they are alſo chargeable in 
equity with payment of intereſt for ſuch ſum. Hill. 29. 
Car. 2. Fin. R. 286. Shipton v Tyrrel. Intereſt is re- 
covered by way of damages, where damages are recovered 
ratione detentionts debiti; but not where damages only are 
recovered, for intereſt is not recovered occafione da 
rum ; per Powell J. 2 Salk. 623. Hill. 10 W. 3. B. R. 
Sweatland v. Squire. No intereſt to be allowed Br coſts. 
MS. Tab; cites 6 Feb. 1719. Butler v. Burk. For more 
learning on this ſubject, ſee 14 Vin. Abr. tit. Intereſt. 

INTEREST ON BANKRUPTS DEBTS. The uſual 
rule is, that all intereſt on debts carrying intereſt ſhall 
ceaſe, from the time of iſſuing the cn yet, incaſe 
of a ſurplus left after payment of every debt, ſuch intereſt 
ſhall again revive, and be chargeable on'the bankrupt, or 
his repreſentatives. Atk. 244. Black. Com. 2 V. 488. 
8 ON er ens. caſe of a veſted1e- 
gacy, due immediately and c d on land, or mone 
in the funds, which yield an immediate profit, — 
ſhall be payable thereon, from the teſtator s death; but if 


charged only on the perſonal eſtate, which cannot be im- 
mediately got in, it ſhall carry intereſt only from the end 
of the year after the death of the teſtator. 2 P. Vn. 
26, 27. Black. Com. 2 V. 513, 514. 2 
Intereft, or no Intereſt, in policies of inſurance, ſee 19 
Geo. 2. c. 37. and tit. Inſurance, and Black. Com. 2 V. 
61. 
2 INTERESTED WITNESS. Intereſted witneſſes 
may be examined upon a voir dire, if ſuſpected to be ſe- 
cretly concerned in the event, or their intereſt may be 
proved in court. Black. Com. 3 V. 370. | 
INTERLINEATION in a deed. A deed may be a- 
voided by matter ex poſt facto, as by raſure, interlining, 
or other alteration in any material part ; unleſs a memo- 
randum be made thereof at the time of the execution 
and atteſtation. 11 Rep. 27. Black. Com. 2 V. 308. 
INTERLOCUTORY DECREE in Chancery. In a ſuit 
in equity, if any matter of fact is ſtrongly controverted, 
the fact is uſually directed to be tried at the bar of the 
court of King's Bench, or at the aſſizes upon a feigned 
iſſue. If a queſtion of mere law ariſes in the courſe of a 
cauſe, it is the practice of the court of Chancery to refer 
it to the opinion of the judges of the court of King's 
Bench, upon a caſe ſtated for that purpoſe. In ſuch caſes 
interlocutory decrees, or orders are made. See Black. Com. 
3 452, 453. | 
INTERLOCUTORY JUDGMENT. Interlocutory 


judgments are ſuch as are given in the middle of a cauſe, 


upon ſome plea, proceeding on default, which is only in- 
termediate, and does not finally determine or complete 
the ſuit. Asjudgment for the plaintiff in abatement, of 
reſpondeat oufter, 1. e. that defendant ſhall anſwer over, or 
farther, -plead in chief, or put in a more ſubſtantial plea. 

But the interlocutory judgments, moſt uſually ſpoken of, 
are thoſe incornpleat judgments whereby the right of the 
plaintiff is indeed eſtabliſhed, but the quantum of damages 
ſuſtained by him is not aſcertained, which is the province 
of a jury. In ſuch caſe a writ of inquiry iſſues to the 
ſheriff, who ſummonſes a jury, enquires of the damages, 
and returns to the court the inquiſition ſo taken, where- 
apon the plaintiff's attorney taxes coſts, and ſigns final 
judgment. See Black. Com. 3 V. 396, 397. 

INTERLOCUTORY ORDER, (ordo interlocutorius) 
Is that which decides not the cauſe, but only ſome inciden- 
tal matter, which happens between the beginning and end 
of it, as where an order is made in Chancery, for the plain- 
tiff to have an injunction, Sc. till the hearing of the cauſe: 
| this, or any ſuch order, not being final, is interlocutory.— 
Ordo interlocutorius non definit controverfiam, ſed aliquid 
obiter, ad cauſam pertinens, decernit. Lanc. Inſt. Juris 
Canon. lib. 3. 

INTERLOPERS, Perſons who intercept the trade of 
a company of merchants. Merch. Dict. 

INTERPLEADER in Actions, ſee Enterpleader. 

INTERREGNUM. There can't be any interregnum, 
in this country, by the policy of the conſtitution, for the 
right of ſovereignty is fully inveſted in the ſucceſſor by the 
very deſcent of the crown. See Black. Com. 1 V. 196, 249. 

TERROGATORIES, Are particular queſtions de- 
manded of witneſſes brought in to be examined in a cauſe, 
eſpecially in the court of Chancery. And theſe interroga- 
tories muſt be exhibited by the parties in ſuit on each ſide; 
which are either direct for the party that produces them, 
or counter on behalf of the adverſe party ; and generally 
both plaintiff and defendant may exhibit, direct and 
counter or croſs interrogatories. 

They are to be pertinent, and only to the points neceſ- 
ſary, and either drawn or peruſed by counſel, and be fign- 
ed by them: if they are leading, viz. ſuch as theſe, Dia 
you not do or ſee ſuch a thing, &c. the depoſitions on them 
will be ſuppreſſed for they ſhould be drawn, Did you ſee, 
or did you not ſee, &c. without leaning to either fide ; 
and not only where they point more to one fide of the 
queſtion than the other ; but if they are too particular, 
they will likewiſe be ſuppreſſed : The commiſſioners, Sc. 
who examine witneſſes on interrogatories, muſt examine to 
one interragatory only at a time; they are to hold the wit- 


neſſes to every point interrogated ; and take what comes 
from them on their examination, without aſking any idle 


queſtions, or putting down any impertinent anſwers not 
| | relating” 
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elating to the interrogatories, c. Practiſ. Attorn. firſt 
Edit. 225. See Depyſitions. © 

At Common law, witneſſes going abroad, are ſome- 
times examined by conſent, upon interrogatories de bene 
e. See Black. Com. 3 V. 383. The mode of trial, in 
equity, is by interrogatories, adminiſtered, in writing 
to the witneſſes. Black. Com. 3 V. 438. 4 J. 449. 

An attachment ſometimes iſſues againſt a perſon ſup- 
poſed guilty of ſome contempt to the court whence the 
proceſs goes forth, to bring him in; and when there he is 
to ſtand committed, or put in bail to anſwer interrogatories 
upon oath. Whether this proceeding is legal and conſti- 
tutional or not, it is not for the editor to determine. But, 
as a contempt can ſcarce be committed without a witneſs, 
it ſhould ſeem more rational to indict the party, and give 
him the benefit of a legal trial, by his peers. 

INTESTATES, ( Inteftati,) There are two kinds of in- 
teftates ; one who makes no will; another who makes a 
will, and nominates executors, but they refuſe ; in which 
caſe he dies an imteftate, and the ordinary commits ad- 
miniſtration. 2 Par. Inf. fol. 297. In former times, he 
who died inteſtate was accounted damned, becauſe (as 
Mat. par. tells us) he was obliged by the canons, to leave 
at leaſt a tenth part' of his goods to pious uſes, for the 
redemption of his ſoul, therefore, who neglected fo to do, 
took no care of his own ſalvation. They made no dif- 
ference between a ſuicide and an inteſtate for as in one 
caſe, the goods were forfeited to the King, ſo in the other 
they were forfeited to the chief lord. But becauſe it 
was accounted a very wicked thing to die without mak- 
ing any diſtribution of his goods to pious uſes, and ſuch 
caſes often happened by ſudden deaths, therefore by ſub- 
ſequent gonſtitutions, the biſhops had power to make 
ſuch diſtribution as the in/e/ftate himſelf was bound to do; 
and this was called Eleemaſyna rationabilis. Thus in Mat. 
Pariſ. anno 1190. we read Si quis ſubitanea morte vel quo- 
libet cafu præoccupatus fuiſſet ut de rebus ſuis diſponere non 
Foſſet, diftributio honorum ej us eccleſiaſtica fiebat authoritate : 
And it was by this means that the ſpiritual courts 
came firſt to have juriſdiction in teſtamentary caſes, 
Cowell. | 

By the ſtatute em. 2. Goods of inteſtates were to 
be committed to the Ordinary, to anſwer the debts of the 
deceafed, &c. And the 22 & 23 Car. 2. cap. 10. apoints 
a diſtribution of inteftates eſtates, after the debts and fu- 
neral expences are paid, among the wife and children of 
the deceaſed ; or for want of ſuch, the next of kin, Cc. 
And the act of parliament doth immediately, upon the 
death of the inieſtate, veſt an intereſt in the perſons in- 
titled; fo that if any one dies before the diſtribution, 
though within the year, his ſhare ſhall go to his executors 
or adminiſtrators; and not to the ſurvivors and next of 
kin to the inteſtate. 1 Lill. Abr. 487. 

A huſband ſhall not be compelled to diftribute his wife's 
eſtate. 29 Car. 2. c. 3. J. 25. 

The brothers and ſiſters oo the inieſtate ſhall have equal 
ſhares with the mother. 1 Fac. 2.c. 17. /. . 

Shares claimed by the adminiſtrator by cuſtom ſhall 
be diftributed. bid. .. 8. 

Diftribation 
whereof there is not any ſpecial occupant, and which are 
undeviſed. 14 Geo. 2. c. 20. f. 9. 

If A. by will appoints that the executors of J. S. ſhall 
be his executors, and he dies, living J. S. there till the 
death of J. S. this is a dying inteſtate of A. for in the 
2 1 A. has no executor. Per Dyer & Walſh, Pl. 

281. 5. 

So if A. makes F. S. (to be) his executor a year after 
his death; for within the year he dies inteſtate, and 
therefore for this the ordinary has power to commit admi- 
niſtration, and it ſhall never be diſproved ; By Dyer and 
Walfh, PI. C. 281. b. And if executor proves the teſ- 
rament, and dies inteſtate, there, from the death of ſuch 
executor by dying inteſtate, the firſt teſtator dyeth in- 
teſtate, and for that reaſon the ordinary may grant ad- 
miniſtration. Per Dyer and Weſton, ibid. 281. B. 282. a. 


Where the ſtrictneſs of the Civil law is obſerved, there 
a man cannot die partly teſtate and partly inteſtate ; tho 
here in England, where that ceremonial ſtrictneſs is not 


U be made of eſtates pur autre vie, 


b 


fideju 
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to any other obſervance in making teſtaments than vat 
is jure gentium, a man may ſeveral ways die partly teſtate 0 
and partly inteſtate. 1 Godolph. Orph. Leg. cap. 1904 
Error was aſſigned that one pleaded (cum ieſameni, 
annexo qui obiit inteftatus,) which is abſurd and repugnant; 
per cur. It is well; for though one make a will, yet if he 
make no executor, he is inteſtate. Comb. 20. See 44. 
miniſtrators. 
INTE STATES ESTATES, Are the goods and chat- 
tels of perſons dying inzeftare. 2 Lill. Abr. 73. 
INTOL ET UT TOL, Toll or cuſtom paid for things 
ONE and exported, or brought in, and fold out. 
ell. | | 
INTRARE MARISCUM, Signifies to drain any low 
ground, and by dikes, walls, Sc. take in and reduce it 
to herbage or paſture ; whence comes the word inning,, 
Will. Thorn. 
INTRUSION, (Autruſio.) Is when the anceſtor dies 
ſciſed of any eſtate of inheritance, expectant upon an eſ- 
tate for life, and then tenant for life dies, between whoſe 
death and entry of the heir, a ſtranger intrudes. Co, 
Lit. 2279.,_——Intruſio e ubi quis, cui nullum jus competi 
in re nec ſcintilla juris, palſelſionem vacuam ingreditur, Cc. 
Bract. lib. 4. cap. 2. By which intruſion ſignifieth an un. 
lawful entry into lands or tenements void of a poſſeſſor, 
by him who hath no right to the ſame: And the difference 
between an intruder and an abator is this, that an abator 
entereth into lands void by the death of a tenant in fee; 
and an intruder enters into land void by the death of te- 
nant for life, or years. F. N. B. 203. And there is 2 
writ of intrufion, which lies where the tenant for life, Gr. 
dies; but if a man doth intrude after the death of ſuch a 
tenant, he in reverſion in tail ſhall not have this writ, 
but is put to his formedon : For it lieth only for him who 
hath the reverſion in fee- ſimple, Sc. after the death of 
tenant -for life, or in dower, &c. New Nat. Br. 50g. 
Alſo one having ſuch a fee-eſtate in remainder, ſhall have 
writ of intruſion; and the aſſignee of the remainder may 
bring it, as well as an heir, Sc. B. Ejectments arenow 
chiefly in uſe. As he who enters and keeps the right heir 
from the poſſeſſion of his anceftor is an intruder puniſhable 
by Common law; ſo he who enters on the King's lands 
and · takes the profits, is an intruder againſt the King. C. 
Lit. 27 1: For this intruſion information may be brought; 
but before office found, he who occupies the land ſhall 
not be ſaid to be an intruder, for intruſion cannot be but 
where the King is actually poſſeſſed, which is not before 
office; tho' the King is intitled to the meſne profits after 
the tenant's eſtate ended. Moor 295, By ſtatute 21 fac. 
I. cap. 14. the defendants may plead the general iſſue in 
informations of intruſion, brought on behalf of the King, 
and retain their poſſeſſion till trial; where the King hath 
been out of poſſeſſion, and not received the profits for 
twenty years: And no ſcire facias ſhall iſſue, whereupon 
the ſubject ſhall be forced to ſpecial pleading, &c. See 
Black. Com. 3 V. 169, 183, 261. Fe 
| INTRUSION DE CARD, Was a. writ that lay where 
the infant within age entered into his lands, and held out 
his Lord. Old Nat. Br. go. a a 
INTRUSIONE, Is the writ brought againſt an intrud- 
er; by him that hath fee - ſimple, Fc. New Nat. Br. 453. 
| IN\ VADIARE, To engage or mortgage lands; and in- 
vadiations were mortgages of land. —Confirmamus ei im. 
* 8 venditiones, & invadiationes, &c. Mor. 
ng. Tom. 1. pag. 4178. | : 
IN VADIATI NES, Mortgages or pledges. Ibid. 
INVADIATUS, Is when one has been accuſed of ſome 
crime, which being not fully proved, he is put fab debits 


VASIONES, In the inquiſition of ſerjeancies ind 
knights fees, anno 12 69 13 of King Jobn, there are ſome 
titles called rvafiones ; & invaſiones ſuper regem. . 
INVENTIONES, Is uſed in ancient charters for por 
furetrove, money or goods found by any perſon, and 5 
challenged by the owner; which by the Common law ! 
due to the King, who grants the privilege to ſome parti 
cular ſubjects. Hood babrant inventiones ſus in 
Sin Terra. Chart. K Ed. 1. to the Barons of the _ 
Porrs.—Placit. ten p. Edw. f. & Edw. 2. MS. f. 89. 


obſcrved,” but all immunities enjoy'd, being not obliged 
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INVENTORY, ( Inventorium) Is 4 lift or ſchedule con- 


taining a true deſcription of all the goods and chattels of 


a perſon deceaſed at the time of his death, with theirvalue 
appraiſed by indifferent perſons; which every executor or 
adminiſtrator ought to exhibit to the biſhop or ordinary 
at ſach time as he ſhall appoint. Weſt. Symb. lib. 2. pag. 
696. By 21 H.8. c. 5. Executors and adminiſtrators 
are required to make and deliver in upon oath to the or- 
dinary, inventories indented, of which one part ſhall re- 
main with the ordinary, and the other part with the exe- 
cutor or adminiſtrator : And the intention of this ſtatute 
was for the benefit of the creditors and legatees, that the 
executor or adminiſtrator might not conceal any part of 
the perſonal eſtate from them: Tho! as to the valuation 
it is not excluſive, but the real value found by a jury; 


if they are undervalued, the creditors may take them as 


appraiſed ; and if over-valued, it ſhall not be prejudicial 
to the executor. 2 Nelſ. Abr. 1015. But though gene- 
rally all the perſonal eſtate of the deceaſed, of what na- 
ture or quality ſoever, ought to be put into the ixven- 
my; yet goods given away in the life time of the de- 
ceaſed, and actually in the poſſeſſion of the party to 
whom given, and the goods to which a huſband is intitled 
as adminiſtrator to his wife, are not. 3 Bulftr. 355. And 
notwithſtanding the law requires that the inventory be ex- 
hibited within three months after the death of the perſon, 
if it is done afterwards, it is good, for the ordinary may 
diſpenſe with the time, and even in ſome caſes, whether 
it ſhall bs exhibited, or not; as where creditors are paid, 
and the will performed, Sc. Raym. 470. Theſe inven- 
tries proceed from the Civil lau; and as by the old 
Reman law, the heir was obliged to anſwer all the teſta- 
tor's debts, Juſtinian ordained, that inventories ſhould be 
made of the ſubſtance of the deceaſed, and he ſhould 
be no further. charged. Juſtin. Inſt. See Executor & 
Black. Com. 2 V. 510. 

IN VENTRE SA MERE, (Fr.) In the mother's belly, 
relating to which there is a writ mentioned in the regiſter 
of vrits, and in 12 Car. 2. cap. 24. Infant in ventre /a 
mere, is where a woman is with child at the time of her 


huſband's death; which child, if he had been born, would | 9 


be heir to the land of the huſband : And this is ſometimes 
privily, and ſometimes open and viſible. 1 Shep. Abr. 
142. And the law hath conſideration of ſucha child, on 
account of the apparent expectation of his birth: For a 
deviſe to an infant in ventre /a mere, ſhall be good by 


, way of future executory deviſe. Raym. 164. He may 


be vouched in his mother's belly ; and action lies for de- 
tainment of charters from him as heir, Sc. Hob. 222. 
Dyer 186. And in all caſes, where a daughter or female 
comes into land by diſcent; there the ſon. born after, ſhall 
ouſt her and have the land. 3 Rep. 61. Plowd. 375. 
But if the daughter and female heir cometh to land in 
nature of a purchaſer ; as on a will of lands given to F. 
& and his heirs, and he hath a daughter when the deviſor 
dies, his wife being then with child of a ſon; 'in this caſe 
tie daughter ſhall enjoy the land, and not the after-born 
ſon. 3 Rep. 61. 5 Ed. 4. 6. 9 H. 1. 24. Vide 
Infant. 

amen, To verify or make proof of a thing. 

Inæ, c. 16. ' 

INVERNESS, A duty of exciſe granted to the town 
of. 5 Geo. 1. c. 17. 11 Geo. 2. c. 16. 

INVEST AND INVESTITURE, (from the Fr. in- 
weſtr) Signifies to give poſſeſſion : ſome define it thus, 
inveſtitura eft alicujus in ſuum jus introductio; a giving li- 
very of ſeiſin or poſſeſſion. The cuſtoms and ceremonies 
of inveſtiture or givingpoſſeſſion, were long practiſed with 
great variety; at firſt inveſtitures were made by a form 
of words; afterwards by ſuch things as had moſt reſem- 
blance towhat was to be transferred; as landspaſſed by the 
delivery of a turf, Gc. which was done by the grantor to 
the perſon to whom the lands were granted : but in after 
ages, the things by which inveſtitures were made were not 
lo exactly obſerved. Ingulpb. p. got. In the church, it was 
the cuſtom of old for Princes to promote ſuch as they liked 
to eccleſiaſtical benefices, and declare their choice and 
promotion by delivery, to the perſons choſen, of a paſ- 
toral ſtaff and ring; the one a ſymbolical repreſentation 
of their ſpiritual marriage with the church; and the other 
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of their paſtoral care and charge, which was termed in- 
veſtiture ; after which they were conſecrated by eccleſi- 
aſtical pzrſons. Hoveden tells, that King Richard being 
taken by the Emperor, gave this kingdom to him, & in- 
veſtivit eum inde per pileum ſuum ; and that the Emperor 
immediately afterwards returned the gift; et inveſtivit 
eum per duplicem crucem de auro. Hoved. 7 24. Hang” 
ham ſays, that John Duke of Lancaſter was inveſted Duke 
of Aquitane, per Virgam & Pileum, p. 343: See Black. 
Com. 2 V. 23, 52, 209, 211. 

INVITATORIA ET VENITARIUM, Thoſe hymns 


and pſalms that were ſung in the church to invite the people 


to prayer: they are mentioned in the ſlatute of St. Paul's MS. 

INVOICE. A particular account of merchandiſe, 
with its value, cuſtom and charges, ſent by a merchant 
to his factor or correſpondent in another country. Stat. 
12 Car. 2. c. 34. | 

INVOLUNTARY MANSLAUGHTER, Differs 
from homicide excuſable by miſadventure, in this ; that 
miſadventure always happens in conſequence of ſome 
lawful act, but this ſpecies of manſlaughter in conſe- 
quence of an unlawful act. Yet, in general, when an 
involuntary killing happens in conſequence of an unlaw- 
ful act, it will be either murder or manſlaughter, ac- 
cording to the nature of the act which occaſioned it. Vide 
Black. Com. 4. 192, 193. 

INURE, Signifies to take effect, as the pardon imureth. 
Staund. Prer. fol. 40. See Enure. 

JOBBER, Is uſed for one who buys or ſells cattle for 
others. And there are flock-jobbers, who buy and (ell 
ſtocks for other perſons, c. 

JOCALTA, (Fr. joyaux) Jewels ; derived from the Lat. 
Jocus, joculus, and jocula, which comprehend every thing 
that delighteth ; but in a ſpecial and more reſtrained ſenſe, 
it ſignifies thoſe things which are ornaments to women, 
and which in France they call their own; as diamonds, 
ear-rings, bracelets, Sc. But in this kingdom a wife 
ſhall not be intitled to jewels, diamonds, Sc. on the 
death of her huſband, unleſs they are ſuitable to her quality, 
and the hy ſband leaves aſſets to pay debts, Sc. 1 Roll. Abr. 


IT. 

JOCARI, To contend with pikes. Craſtino die quidam 
milites Anglici ſtrenue nimis & viriliter Jocabantur. Matt. 
Pariſ. anno 1252. 
JOCARIUS, A jeſter. In a deed of Richard, abbot of 


Ber nay, to Henry Lovet, fine dat. among the witneſſes to 


it was MWillielmo tunc jocario Domini Abbatis. But in 
ne tis ſaid Berdic was Joculator Regis, the King's 
jeſter. 

JOCELET, (Sax.) Prædiolum, agri colend! portiuncula. 
A little farm or manor; in ſome parts of Kent a yoklet, 
5 requiring but a ſmall yoke of oxen to till it. Sax. 

2 

JOCUS PARTITUS. Tis ſo called when two pro- 
poſals are made, and a man hath liberty to chooſe which 
he will. Nec poteſt tranſigere, nec paciſci, nec jocum parti- 
tum facere, nec aliud. Bracton, lib. 4. tract. 1. cap. 
32. par. 2. Etiam fi apparentibus partibus queruletur & 
reſpondeatur, five loquela per non tenuram vel per quem- 
cunque Biperti jocum cavilletur, Sc. Hengham Magn. cap. 


4. 

JOINDER IN ACTION, Is the coupling or joining of 
two in a ſuit or action againſt another. F. N. B. fol. 118, 
201, 221. In all perſonal things, where two are charge- 
able to two, the one may cariaky it, and accept of ſatiſ- 
faction, and bind his companion; and yet one cannot 
have an action without his companion, nor both on! 
againſt one. 2 Leon. 77. In joint perſonal actions again 
two defendants, if they plead ſeverally, and the plaintiff 
is nonſuit by one before he hath judgment againſt the 
other, he is barred againſt both. Hob. 180. Acovenant 
to two, not to do a thing without their conſent ; one of 
them may bring an action for his particular damage. 
2 Mod. 8 2. If a man covenants with two or three ſeve- 
rally, which he may do, and it differs from a bond ; here 
it was held, they could not join in action of covenant. 
March 103, But a perſon, in conſideration of a ſum of 
money paid to him by A. and B. promiſes to procure 
their cattle diſtrained to be delivered; if they are not de- 


livered, one joint action lies by the parties; for the con- 
6N ſideration 
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ſideration cannot be divided. Style 1 56, 203. 1 Danv. 
Abr. 5. And if one jointenant of goods is robbed, both 
may join in an action: and where two joint owners of a 
ſum of money are robbed upon the highway, they are to 
join in one action againſt the hundred. Zatch 127. 
Dyer 30. Tis otherwife if they haxe ſeveral proper- 
ties. bid. Where the ſuit will furvive to the wife, ſhe 
muſt join in the action. MH//. par. 1. p. 224. and fee 
ibid. par. 2. fol. 423. Upon a Joint grievance all 

arties may join; as the inhabitants of a hundred, &&. 

d where an action againſt owners of a ſhip, in caſe 
of goods damaged, c. is quaſi ex contractu, it muſt be 
brought againſt all of them. 3 Lev. 258. 3 Mod. 32 1. 
2 Salk 440. Tho' one partner acts in trade, where there 
are many partners, actions are to be brought againſt all 
the partners jointly for his acts. 1 Salk. 292. If two 
men are partners, and one of them ſells goods in part- 
nerſhip, action for the money muſt be brought in both 
their names. Godb. 244. But where there are two part- 
ners in merchandiſe, and one of them appoints a factor, 
they may have ſeveral writs of account againſt him, or 
they may join. Moor 188. And if one of the merchants 
dies, the ſurvivor is to bring the action. 2 Salk. 444. If 
one man calls two other men thieves, they ſhall not join 
in an action againft him; and one joint action will not lie 
for, or againſt ſeveral perſons for ſpeaking the ſame 
words : 2 tle wrong done to one is no wrong to the other , 
and the words of the one are not the words of the other. 
1 Danv. 5. Palm 313. 

So in aſſault and battery. On a joint treſpaſs the 
plaintiff may declare ſeverally ; but it remains joint till 
ſevered by the declaration. 2 Salk. 454 A man can- 
not declare in an action againſt one defendant for an 
aſſault and battery, and againſt another for taking away 
his goods; becauſe the treſpaſſes are of ſeveral natures. 
But where they are done by two perſons jointly at one 
time, they may be both guilty of the whole. Styl. 153. 
10 Rep. 66. If two men procure another to be indicted 
falſly of barretry, he may have action againſt them both 
Jointly ; and it is the ſame if two conſpire to maintain a 
ſuit, tho' one only gives money, Sc. Latch 262. 

Tenants in common cannot join in an action of waſte 
againſt their leſſee ; but tis otherwiſe in the caſe of co- 
parceners.or jointenants. Moor 34. 

JOINDER OF COUNTIES. There can be no joinder 
of counties for the findingof an indictment: tho' in appeal 
of death, where a wound was given in one county, and 
the party died in another, the jury were to be returned 
Jointly from each county, before the ſtatute 2 C g Ed. 6. 
c. 24. But by that ſtatute the law is altered; for now 
the whole may be tried either on indictment or appeal, 
in the county wherein the death is. 2 Hawk. P. C. 323, 
403. Where ſeveral perſons ate arraigned upon the fame 
indictment or appeal, and ſeverally plead Not guilty, 
the proſecutor may either take out joint venire's or ſeveral. 
H. P. C. 256. But after a jeint venire, ſeveral ones can- 
not be taken out. 

OINDER IN DEMURRER. An iſſue upon matter 
of law is called demurrer. It confeſſes the fact to be true as 
ſtated by the oppoſite party, but denies that, by the law 
ariſing upon thoſe facts, any injury is done to lain- 
tiff, or that the defendant has made out a legitimate 
excuſe ; according to the party who firſt demurs. The 
form of the demurrer is by averring the pleading inſufh- 

cient in law, to anſwer the end propoſed by it. The 
oppoſite party avers it to be ſufficienr, which is called a 
Joinder in demurrer, and then the parties are at iſſue in 
point of law. See Black Com. 3 V. 314, 315. 

JOINDURE IN BATTEL, The form, on a writ of 

right, may be ſeen in Black. Com. Append. 3 V. iv. 
JOINDURE OF ISSUE. Of an iſſue in fact, is when 
he denies the fact pleaded by his antagoniſt has tendered 
the iſſue thus, And this he prays may be inquired of by 
the © country,” or And of this he puts himſelf upon 
the country,” it may be immediately ſubyoined by the 
other party, “ And the ſaid . B. doth the like.” Which 
done, the iſſue is ſaid to be joined. Black. Com. 3 V. 
ns a7. Jae See 7einder in Demurrer. 
JOINT ACTIONS. In perſonalactions, ſeveral wrongs 
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tort, and on a contract, cannot be joined, for they re. 
quire different pleas and different proceſs. 1 Kb. 8 
1 Ventr. 366. And where there is a tort by theCommc, 
law, and a tort by ſtatute, they may not be joined; tho 
where ſeveral torts are by the Common law, the may 
be joined if perſonal, 2 Salt. 202. Troverand aſſump; 
may not be joined; but in an action againft a common 
carrier, the plaintiff may declare in cafe upon the cuſtom 
of the realm, and alſo upon trover and converſion, for Not 
guilty anſwers to both. 1 Danv. Abr. 4. Debt upon an 
amerciament, and upon a mutuatus, may be joined in 
one declaration. Wil/. par. 1. 248. So, caſe for x 
misfeaſance and negligence may be joined with a count 
in trover, in the fame declaration. 5. par. 2. 319. 
Two counts may be joined in the ſame declaration, where 
there is the ſame judgment in both. BD. 321. And 
any actions may be joined, where the plea of Not guilty 
goes to all. 8 Rep. 359. But as to carriers, ſee 1 Vent. 
365. And judgment was arreſted in aſſumpſit, in ſuch 
a caſe. 1 Salt. 10. Ejectment and battery cannot be 
joined; but after verdict, where ſeveral damages were 
found, the plaintiff was allowed to releaſe thoſe for the 
battery, and had judgment for the ejectment. 1 Dam, ; 
Altho” perſons may join in the perſonalty, they ſhall al- 
ways ſever in actions concerning the realty ; and waſte 
being a mixed action favouring of the realty, that being 
more worthy draws over the perſonalty with it, in any 
action brought. 2 Mod. Rep. 62. A perſon cannot as 
adminiſtrator, &c. join an action for the right of another, 
with any action in his own right; Becatſe the cofts will te 
entire, and it cannot be diſtinguiſhed how much he is t9 have 
as adminiſtrator, and how much for himſelf. 1 Salk. 10. 
See this ſubject well treated, or rather a variety of caſes, 
well ſelected and digeſted, in Com, Dig. 1 V tit. Aficy. 

N. B. Every thing, that comes within the compaſs of 
the writ, may be comprehended within the declaration; 
but the declaration cannot in any manner be extended 
beyond the writ. Viae alſo to this ſubject Gil. H. C 
P.4, 5, 6, 7 8, 9. 

JOINT AND SEVERAL. An intereſt cannot be 
granted jointly and ſeverally; as if a man grants prox- 
mam advocationem, or makes a leaſe for years, to tuo 
Jointly and ſeverally, thoſe words (ſeverally) are void, 
and they are joint-tenants. S Rep. 19. Mich. 29 & 30 Eli. 
Slingsly's cafe. b 

A power or authority may be joint and ſeveral. 5 Rep. 
19. Slingsby's caſe. Þo 
EINE of law, be taken reſpectively and feverally. 
5 Rep. 7.6. . 

When it appears by the count, that the ſeveral cove- 
nantees have, or are to have, ſeveral intereſts or eſtates, 
there when the covenant is made with the covenantees, 
& cum quolibet eorum, theſe words make the covenant ſe- 
veral, in reſpect of their ſeveral intereſts. 5 Rep. 19. 

There is a difference between a power given to tuo, 
and an intereſ given to two; a leaſe for years is made 
to two, & cuililet corum, this is a joint leaſe, and the 
words (cutlibet eorum) are void; this is to maintain quiet 
and avoid contention. So of an obligation made to two 
& cuilibet eorum, or a grant of the next avoidance to tuo 
S cuilibet eorum. But a power to ſell, lett, or make l. 
very to two & cuilibet eorum, is ; for there is 00 
profit. Cupido divitiarum eft cauſa belli. Jenk. 262, 263 
pl. 63. 

And a grant of the next avoidance to two & cull! 
eorum, to preſerit A. to the faid church, is good; for the 
contention is avoided by reſtraining both to preſent 4 
8 N. 63. See 14 Vin. Abr. 48, 469. 

JOINT EXECUTORS, Are accounted in law but 35 
one perſon, and acts done by any of them ſhall be taken 
to be the acts of every one of them; for they all nu 
rent the teſtator. 2 Nej/. Abr. 1026. If two joint execu 
tors have a leaſe for years, one of them may {ell the tem 
without the other's joining, becau/e both are Palſed of 11 
one perſon in the right of the teſtatur; and this is the reaſon 
why one of them cannot aſſign the term to the other; © 7 
for whichcauſe one joim executor cannot compel tus com 

, a . If one 
panion to account.” Cro. Fliz. 347. Sid. 33. 8 
Joint executor gives an acquittance or releaſe, the ot 


may be joined in one writ ; but actions founded upon a 
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bound by it; for are but one executor to the 
d by it; for as they = 


| 


int words of parties ſhall, by 


PT AT bg = 


6 


e 


, EMI IST AY 


A 


hority over the whole eſtate. 2 
RKelw. 2 5 But, if a releaſe is procured of in a debt, duty, covenant, contract, Sc. it is a jointenancy, 
trau 


tator, euch hath an aut 
Brownl. 183. 
——— . by fraud, for a leſs ſum than due; re- 
bef may be had in equity: and joint executors ſhall not 
be charged by the acts of their companions, any further 
than they are atually paſeſſed of the goods of the teſtator. 
Moor 620. Cre. Eliz. 318. 2 Leon. 2 Tho if joint 
executors, by nt among themſelves, agree, that 
each ſhall intermeddle with ſuch a of the teſtator's 
eſtate ; in this caſe each of them ſhall be chargeable for 
the whole by the agreement as to receipts, Sc. Hard. 


"Alſo it has been decreed in Chancery, that if two or 
more executors join in a receipt, and one of them only 
receives the money, each of them is liable for the whole, 
as to creditors at law ; but as to legatees, and thoſe who 
claim diſtribution, who have no remedy but in equity, 
the receipt of one executor ſhall not charge the other. 1 
Salk 318. Two joint executors cannot plead diſtinct 
pleas, becay/e their teftator, living, who was but one 
perſon, on ation brought againſt him, could have but one 
plea. Raym. 123. It is held, where there are two joint 
executors, and one has poſſeſſed himfelf of a moiety of the 
goods, and then dies, in that caſe the ſurvivor ſhall have 
all. 2 P. Williams 3 52. See Executors. 50 
JOINT FINES. If a whole vill is to be fined, a joint 
fine may be laid, and it will be for the neceſſity of it; 
but in other caſes, fines for offences are to be ſeverally 
impoſed on each particular offender, and not jointly upon 
all of them. 1 Noll. Rep. 33. 11 Rep. 42. Dyer 211. 
OINT INDICTMENTS, May be ſometimes had: if 
offences of ſeveral perſons ariſe from a joint criminal act, 
without any regard to any particular perſonal default or 
defect of either of the defendants ; as the joint keeping of 
a gaming houſe; or unlawful hunting and carrying away 
deer; or for maintenance, extortion, Cc. an indiciment or 
formation may charge the defendants jointly. 1 Yentr. 
202. 2 Hawk. P. C 240. When there are more defend- 
ants than one in an information, they may not exhibit 
a joint plea of Not guilty ; but are to plead ſeverally, that 
neither they, nor any of them are guilty, Sc. 21 H. 6. 20. 
2 Roll. Abr. 70%. 
JOINT LIVES. A bond was made to a woman dum 
ſola, to pay her ſo much yearly as long as ſhe, and the 
obligor, ſhould live together, &c. Afterwards the woman 
married, and debt being brought on this bond by huſ- 
band and wife, the defendant pleaded, that he and the 
plaintiff®s wife did not live together; but it was adjudged 
that the money ſhould be paid during their joint Hives, fo 
long as they were living at the ſame time, &c. 1 Lutw. 
555. And where a perſon in conſideration of receiving 
profits of the wife's lands on marriage, during their 
Jant lies, was to pay a ſum of money yearly, in truſt for 
the wife, though it was riot faid every year during, c. 
t was held, that the payment ſhall be intended to conti- 
due every year alſo during their jaint lives. 1 Lutw. 459. 
Leaſe for years to huſband and wife, if they, or any iffue 
of their bodies ſhould ſo long live, has been adjudged fo 
long as either the huſband, wife, or any of their iſſue 
ſhould live; and not only ſo long as the huſband and wife, 
&c. ſhould jointly lte. Moor 339. The word or may 
be taken digun&tively or diſtributively for either; when 
the word and, which requires a joining and coupling, ſhall 
not, | 
JOINTENANTS, (fmul tenentes or qui conjunftim te- 
rent) Are thoſe who come to, and hold lands or tenements 
jointly by one title; and theſe jointenanis mult jointly plead, 
and be joint ij ſued and impleaded, which property is com- 
mon to them and coparceners; but jorntenants have a ſole 


and peculiar quality of ſurvivorſhip, which coparceners | Ibia 


ve not; for if there be two or three jaintenants, and one 
bas ifſue and dies, the ſurvivors, or ſurvivor ſhall have 
the whole. Lite. 27 7, 280. 1 Ii. 180. 

y are called jaintenants, not only becauſe lands are 
conveyed to them yointly, by one and the ſame title; but 
for that they take by purchaſe only ; whereas an eſtate in co- 
P"rcenary is always by diſcent. bid. Where a man is 
leiſed of lands and tenements, and make a feoffment to 
*. or more, and their heirs; or makes a leaſe to them 

or life; or where two, or more, have a joint eſtate in 


101 
poſſeſſion, in a chattel real or perſonal; or a joint eſtate 


and the part of him who dieth, goeth not to his heir or 
executor; but the whole to the ſurvivors or ſurvivor. 

But an exception is to be made as to joint merchants, 
far their ſtock or debts which they have in partnerſhip ; 
for the ſhare of the perſon dying goes to the executor or 
adminiſtrator by the law merchant, and not to the ſurvi- 
vor: Ibid. | 

If a father make a deed of bargain or ſale of lands to his 
ſon, to hold to him and his heirs, Sc. to the uſe of the 
father and ſon, and their heirs and aſſigns for ever, they 
are jointenants. 2 Cro. 83. And if the father deviſes 
lands to his eldeſt and other ſons, they are jointenants and 
not tenants in common. Goldi. 28. Poph. 52. Anda 
man having only two daughters, who were his heirs, de- 
viſed his land to them and their heirs; and it was ad- 
Judged they were jointenants, becauſe they have it by the 
deviſe in another manner than the law would have given 
it them, which would have been as coparceners by diſ- 
cent; here the ſurvivor ſhall have the whole. Co. Eliz. 
431. Sed qu. if they may not reject the deviſe, and take 
as heirs? A man deviſed lands to his wife for life, and 
after her death to his three daughters, and the heirs males 
of their bodies, Sc. The wife and the two eldeſt 
daughters died; and it was held that the ſurviving 
daughter ſhould have the whole for life, the three ſiſters 
being jorntenants for life, and ſeveral tenants in tail of 
the inheritance. Lee 47. A deviſe to two jointly and 
ſeverally, is a jointenancy. Poph. 532. If lands are de- 
viſed to two equally, and their heirs, they are jointenants , 
but if it had been to two, equally to be divided between 
them, it generally makes a tenancy in common. 2 And. 
17. But by Halt Ch. Juſtice, the words equally to be di- 
vided, do not make a tenancy in common in a deed, but 
a jointenancy; tho they might in a will. 1 Salk. 390. 
* Equally to be divided in a deed of uſes makes a tenancy 
in common. Hf. par. 1. 261. 

It is faid a term for years of goods deviſed to two 
equally, makes a tenancy in common, and not jointenancy ; 
but land deviſed to two equally, makes a jointenancy. 3 
Cro. 697. 3 Salk. 205. A deviſe to two equally to be 
divided habendum to them and the heirs of the ſurvivor, 
is a jointenancy, Style 211, 434. Lands are given by will 
to two perſons, and the ſurvivor of them, and their heirs, 
equally to be divided between them ſhare and ſhare alike, it 
is held that the firſt part of the deviſe makes them jointe- 
nants for life, and the latter words import a tenancy in 
common, ſo as gay tenants in common of the inhe- 
ritance. 2 Peere Milliams 280, 282. What words in a 
will make a tenancy in common, and yet there ſhall be 
a ſurvivorſhip, if any of the deviſees die under age, ſee 
Will. par. 1. 165. One by will gives the reſidue of his 
perſonal eſtate to three perſons, it is a jointenancy, and 
the ſurvivor takes the whole; and where a ſurplus of 
ſuch eſtate is deviſed to A. and B. after the debts and le- 
gacies are paid, on one's dying, it will ſurvive. 2 Peere 
Wilkams 347. 

Two or more purchaſe land, and advance the mo 
in equal parts, and take a conveyance to them and their 
heirs: this makes a jointenancy with the chance of ſur- 
vivorſhip : But where the proportions of money are not 
* are in nature of partners; and tho' the legal 

te ſurvives, the ſurvivor ſhall be as 4 tryftee for the 
others, in reſpect of the ſums paid by each. Abr. Caf 
Eg. 291. So if where two having purchaſed jointly, ar- 
terwards one lays out a conſiderable ſum on improve- 
ments, &c. and dies, in equity it ſhall be a lien on the lands, 
and a truſt for the repreſentative of him who advanced it. 


A rent of 10. a year is granted to A. and H. to hold 
to one until he marry, and to the other till he is preſented - 
to ſuch a church; it was holden they were jointenants, 
and that if either of them die before marriage or preſent- 
ment, the rent ſhall ſurvive. 1 Inf. 180. If lands are 
given to two men, and the heirs of their bodies, the re- 
mainder to them and their heirs; they ſhall be jointenants 
for life, tenants in common of the eſtate-tail, and join- 
tenants of the fee-fimple. 7bid. 183. But where a re- 
| mainder is limited to the right heirs of two perſons, A's 


310 1 


this caſe they ſhall take ſeverally, tho' the words be joint. 
5 Rep. 8. Land is granted-to a man, and ſuch woman 
as ſhall be his wiſe ; here is no jointenancy, but the man 
will have the whole: Tho' if one make a feoffment in 
fee to the uſe of himſelf, and of ſuch wiſe as he ſhall 
after marry, for their lives; when he takes a wife, they 
are jointenants. Co. Lit. 188. 1 Rep. 101. 

One perſon is in by the Common law, and another by 
limitation of uſe, yet they may be jointenants by virtue 
of a deed of grant, Sc. Tenk. Cent. 3 30. Lands given 
in the premiſſes of a deed to three, to hold to one for life, 
remainder to another for life, remainder to the third for 
life, they are not jointenants, but ſhall take ſucceſſively. 
Dyer 160. | | WS! 

There may be a jointenancy, tho' there is not equal 
benefit of ſurvivorſhip on both ſides. 1 Inſt. 181. When 
a fee-ſimple eſtate is limited by a new conveyance, there 
one may have the fee, and another an eſtate for life , but 
when two perſons are tenants for life firſt, and one of 
them gets the fee-ſimple, there the jointure is ſevered. 
2 Rep. 6. If a reverſion deſcend upon one jointenant, 
the jointure is ſevered, and by operation of law they are 
then tenants in common. 1 Buſſt. 113. And a diverſity 
has been taken, that where the reverſion comes to the free- 
hold, the jointure is deſtroyed ; but when the freehold 
comes to him in reverſion, and to another, it is otherwiſe. 
Cro. Eliz. 410, 742. 

wo infants are jointenants, and one of them makes a 
feoffment of his mdiety : this will be a ſeverance of the 
Jointenancy. Bro. Jointen. 13. AJjointenant in fee grants 
a leaſe for life, and then dies: it ſevers the jointure: 
Tho! if the tenant for life die before either of the jointe- 
nants, then it is in fatu quo prius. Co. Lit. 193. If there 
be two jointenants in = and on2 makes a leaſe for 
life to a ſtranger, the freehold and reverſion is ſevered 
from the jointure : But in caſe one ſuch jointenant leaſes 
for years, the jointure of the inheritance is not ſevered ; 
and the other jointenant ſhall have the reverſion by ſur- 
vivorſhip: Lut. 729, 113. Two jointenants are of a 
leaſe for twenty- one years, and one lets his part but for 
three years, the jointure is ſevered, fo that ſurvivorſnip 
ſhall not take place. 1 Inft. 188, 192. In caſe three 
perſons are jointly intereſted in a term, and one of them 
mortgages his third part; by this it has been held, the 
Jointenancy was ſevered. 1 Salk. 158. But where one 
jointenant of lands, in order to ſevere the jointenancy, 
and provide for his wife, make a deed of gift of his moi- 
ety to her; this being made to the wiſe, and ſo void in 
law, cannot be made good. Preced. Canc. 124. If two 
jointenants be of a term, and one commits felony, or is 
outlawed, Sc. the jointure will be ſevered; for the King 
ſhall have the mciety by the forfeiture , And if the join- 
tenancy is of perſonal things, all will be forfeited. Poud. 

410. | 

Where there are ſeveral jointenants in fee-tail, and 
ſome of them ſur a common recovery of the whole, the 
eſtate of the others is turned to a right; and contingent 
remainders may be deſtroyed, and a new eſtate gained 
thereby. Sid. 241. And if one jointenant levies a fine, 
it ſevers the jointenancy; but it doth not amount to an 
actual turning out of his companion. 1 Salk. 286. A 

Jointenant in fee, makes a leaſe for years, of the land, 
to begin preſently, or in futuro, and dies, it is a ſeverance 
of the jointenancy, and cannot be avoided by the ſurvi- 
vor; becauſe immediately by force of the leaſe, the leſſee hath 

a right in the ſame land, of all that to the leſſor belongs. 
Lit. 286. And it has been held, that where a jointe- 

nant in fee or for life, makes a leaſe for years to com- 

mence after his death, it is good againſt the ſurvivor. 

2 Cro.g1. 2 Nelf. Abr. 1037. But it has been alſo 

adjudged not good. Moor 776. Noy 157. See 2 Vern. 

323. 

If there are two jointenants for life, it is ſaid each of 
them hath an eſtate for life, and for the life of his com- 
panion; and for chat reaſon, if one of them make a leaſe, 
it ſnall continue not only during the life of the leſſor, but 
after his death during the life of his companion, as long as 
the original eſtate out of which it was derived : Tho' it 
hath been reſolved, that ſuch a jointenant hath only an 
eſlate for his own life, and a poſlibility of ſurviving his 
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grants over his eſtate, that poſſibility is gone; and if he 
dies, the eſtate of the grantee ſhall revert to him in fe- 
verſion. 1 Nol. 441. Jones 55. 3 Salk. 204, 20 
If one jointenant grants a rent charge, Sc. out of 
part, and dies, the ſurvivor ſhall have the whole land 
diſcharged: For he hath the land by ſurvivorſhip, and 
not by diſcent from his companion, Litt. 286. 1 0. 
Inſt. 184. And if one jointenant in fee, makes a ease 
for years, reſerving a rent, and dieth; the ſurvivor ſhall 
have the reverſion, but not the rent, becauſe he claim; 
by title paramount. 1 If. 18. 

Jointenants, as to the poſſeſſion of lands in Jointure, 
are ſeiſed by intireties of the whole, and of every par 
equally, (and the poſſeſſion of any jointenant is the pol. 
ſeſſion of both) but as to the right of the land, they ar 
ſeiſed only of -moieties, therefore if one grant the whole 
a moiety only paſſeth. 1 Bulfſt. 3. Cro. Ela. 800 
If there be two jointenants, and each make a ſcyerz] 
leaſe of the whole, their ſeveral, moieties only ſhall pa 
by each leaſe. Wilſ par. 1. fol. 1. Jointenants 
cannot lingly diſpoſe of more than the part that belong; 
to them; where they join in a feoffment, in judgment 
of law each of them gives but his reſpective part; ſo it 
is of a gift in tail, leaſe for life, Sc. And for a con- 
dition broken, they ſhall only enter on a moiety of 
the lands. 1 Ii. 186. | | 

Every jointenant hath a right as to his own ſhare, to 
ſeveral purpoſes, as to give, leaſe, forfeit, Cc. But x 
deviſe of land, A the deviſor is jointly ſeiſed, is 
void; the will not taking effect till after death, and the 
title of the ſurvivor cometh by the death. 1 J 
186. Litt. 287. One jointenant may leaſe to his com. 
panion: But one jointenant cannot make a feoffment, or 
grant to another jointenant, tho' he may releaſe. 1 
Vent. 78. Raym. 187. By whatever means a jointe- 
nant comes to the eſtate of his companion, by convey- 
anc?, Sc. from him, it may enure by way of releal 
2 Cro. 649. 

Action of treſpaſs or trover may not be brought by 
one jointenant againſt his companion, becauſe the prſeſſun 
of one is the poſſeſſion of the ather. 1 Salk. 290. Before the 
ſtat. 3 & 4 Ann. c. 16. one jointenant had no remedy a- 
gainſt his companion, to recover damages for what he 
had received more than his ſhare; and a jointrnant 
might prejudice his companion in the porſonalty, by rea- 
ſon of the privity and truſt between them, tho not in 
the realty ; but that ſtatute gives a#ion of account to one 
Jointenant or tenant in common, his executors or ad- 
miniſtrators againſt the other, as bailiff or receiver, his 
executors, &c. One jointenant may diſtrain for rent alone; 
and he may avow in his own right, and as bailiff to the 
others, but he cannot avow ſolely ; and he may not bring 
debt alone. 5 Mod. 73, 150. 5 

If a jointenant, in fee- ſimple, is indebted to the King, 
and dieth; the lands cannot be extended in the hands 
of the ſurvivor ; who claimeth not from his companion 
but from the feoffer, &c. 1 Inft. 185. Where there 
are two jointenants, and one is indebted to the King, 
and dieth, the other ſhall hold the land diſcharged af 
the debt : But if huſband and wife have a term hint) 
and the huſband is indebted to the King, and dieth, in 
ſuch caſe the term ſhall be ſubject to the debt, becaul 
the huſband might have diſpoſed of the whole eſtate 
Plowd. 321.. Judgment, in action of debt, is had & 
gainſt one jointenant for life, who before execution © 
releaſes to his companion; adjudged that the moet) 8 
ſtill liable to the judgment during the life of the relea 
or; but if he had died before execution, the fur” 
ſhould have the land diſcharged of the debt and judg 
ment. 6 Rep. 78. Huſband and wife were dee 
and action was brought againſt the huſband alone, . 
made default, thereupon the wife prayed to be recen e 


but it was not allowed, becauſe ſte was mt a Par ttt 


writ; but he in reverſion may be received, and p 
Jointenancy in abatement of the writ. Movr. 24% 5 
If a feme ſole and A. B. purchaſe a term for {AT 
jointly, and afterwards intermarry, the jointenanc) = 
tinues. Dyer 318. 2 Nel. Abr. 1035. And — 
there are two women, jointenants of a leaſe for je 


ce mpanion to be entitled to his part; therefore if he- 


and one taketh huſband, and dies, the term ſhall funke, 
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i uſband hath not aliened her part, and ſevered the 
2 3 it is otherwiſe in caſe of goods veſted in 
the huſband by marriage. 1 nf. 185. Jointenants ſome- 
times enter into covenants not to take advantage of each 
other by ſurvivorſhip.  /ood's Inft 148. When there 
are two jointenants, and one aliens his part, the alienee 
and the other jointenant are tenants in common for they 
claim by ſeveral titles. Lit. 292, 319, 321- And join- 
tenants and tenants in common of inheritance, by ſtatute, 
are to make partition, as coparceners; alſo jointenants 
and tenants in common for life or years may be compel- 
led to do the ſame by writ of partition, Sc. 31 H. 8. c. 1. 
32 H. 8. c. 32. 8& gW. 3. c. 31. 

The King cannot be jointenant with any perſon, becauſe 
nme can be equal with him. 1 Inſt. 1. Finch 83. And 
Black. Cm. 2 V. 409. And a corporation cannot be 
jrintly ſeiſed of any eſtate with another. 2 Lev. 12. 

The efſential difference between joint-tenantsand tenants 
in common is, that joint-tenants have the lands by one jornt 
title, and in one right, and tenants in common by ſeveral 
titles, or by ore title and by ſeveral rights; this is the 
reaſon, ſays my lord Coke, that joint-tenants have one 
joint freehold, and tenants in common have ſeveral free- 
holds, tho' this property is common to them both, viz. 
that their occuparion is individed, and neither of them know- 
elb his part in ſeu ral. Co. Lit. 189. a. 

If there be two joint-tenants, and one releaſeth to the 
other, this paſſeth a fee without the word heirs, becauſe 
it refers to the whole fee, which they jointly took, and are 
poſſeſſed of, by force of the firſt conveyance ; but teyants 
in common cannot releaſe to each other ; for a releaſe ſup- 
puſetb the party to have the thing in demand; but tenants 
incommon have ſeveral diſtinct freeholds, which they can- 
not transfer, otherwiſe than as perſons who are ſole ſeiſed, 
Co. Lit. g. 200. b. ; 

Tenants in common cannot make a joint leaſe of the 
whole, for their eſtates are ſeveral and diſtin&t, and 
there is no privity between them, and for that reaſon, 
one tenant in common may enfeoff another. Wilſ. par. 


2. 232. 

22 this ſubject fully and very learnedly treated of in 
3 New Abr. 187, Sc. And ſee farther as to joint-tenancy, 
in Ind. Black. Com. 2 V. 180 and as to joint-tenancy 
in things Perſonal. Ib. 2 V. 399. 

JOINTURES OF LANDS. A jointure is a ſettle- 
ment of lands and tenements made to a woman in con- 
ſideration of marriage; or it is a covenant, whereby the 
huſband or ſome friend of his, aſſureth to the wife, lands 
or tenements, for term of her life : It is ſo called, either 
becauſe it is granted ratione juncturæ in matrimonio, or for 
that land in Fank marriage was given Jointly to huſband 
and wife, and after to the heirs of their bodies, whereby 
the huſband and wife were made as it were jointenants 
during the coverture. 3 Rep. 275. By ſome a jointure is 
defined to be a bargain and contract of Itvelibood, adjoined 
to the contract of marriage; being 'a competent proviſion of 
freebold lands or tenements, Ec. for the wife, to take effect 
after the death of the buſband if ſhe herſelf is not the cauſe of 
the determination or forfeiture of it. 1 Inſt. 36. 4 Rep. 2, 3. 

According to Co. Lit. 36. 5. The maxims of the 
Common law, that no right could be barred before it ac- 
crued; and that a right or title to a freehold could not be 
barred by acceptance of a collateral ſatisfaction, and thoſe 
reaſons allowing the wife to claim her dower, and alſo 
the benefit of ſuch ſettlement as was made on her, which be- 
ing contrary to juſtice. By 24 H. 8. c. 10. / 6. Re- 
citing, ** That whereas divers perſons had purchaſed, or 
bad eſtates made and conveyed of, and in, divers lands, 
Z Se. unto them and their wives, and to the heirs of the 
2 huſband, or to the huſband and wife, and to the heirs 
a of their bodies, or to the huſband and wife, for term 

of their lives, or for term of life of the wife.” Tis 
enaCted, . That in ſuch caſe, or where any ſuch eſtate or 
. Purchaſe of any lands, c. hath been or hereafter ſhall 
de made to any huſband and to his wife in manner and 
form above expreſſed, or to any other perſon or per- 
1 ſons, and to their heirs and aſſigns, to the uſe of and 
5 behoof of the ſaid huſband and wife, or to the uſe of 

the wiſe, as is before rehearſed, for the jointure of 
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© married having ſuch jointure made, or hereafter to be 
% made, ſhall not claim nor have title to any dower of 
the reſidue of the lands, tenements or hereditaments, 
* that at any time were her ſaid huſband's, by whom ſhe 
* hath any ſuch jointure; nor ſhall demand nor claim her 
* dower of and againſt them that have the lands and in- 
„ heritances of her ſaid huſband ; but if ſhe have no ſuch 
jointure, then ſhe ſhall be admitted and enabled to 
„ purſue, have, and demand her dower, by writ of dow- 


er, after the due courſe and order of the Common law 


* of this realm; this act or any law or proviſion made 
to the contray thereof notwithſtanding.” 
Set. 7. Provided, That if any ſuch woman be law- 
fully expulſed or evicted from her ſaid jointure, or from 
any part thereof, without any fraud or covin, by law- 
ful entry, action, or by diſcontinuance of her huſband, 
then every ſuch woman ſhall be endowed of as much 
of the reſidue of her huſband's tenements or heredita- 
ments whereof ſhe was before dowable, as the ſame 
lands and tenements ſo evicted and expulſed ſhall 
amount or extend unto.” 
Sef. g. Provided alſo, * That if any wife have, or 
hereafter ſhall have, any manors, lands, tenements or 
hereditaments unto her given or aſſured after marriage 
for term of her life or otherwiſe, in jointure, except 
* the ſame aſſurance be to her made by act of parliament, 
and the ſaid wife after that fortune to overlive the 
* ſame her huſband in whoſe time the ſaid jointure was 
made or aſſured unto her; that then the ſame wife 
ſo overliving ſhall and may at her liberty, at the death 
of her ſaid huſband, refuſe to have and take the lands 
and tenements ſo to her given, appointed, or aſſured 
during the coverture, for term of her lifeor otherwiſe, 
in jointure, except the ſame aſſurance be to her made 
by act of parliament as is aforeſaid, and thereupon to 
have, aſk, demand, and take her dower by writ of 
dower or otherwiſe, according to the Common law, of 
and in all ſuch lands, tenements and hereditaments, 
** as her huſband was and ſtood ſeiſed of any eſtate of 
inheritance at any time during the coverture; any 
thing, Sc.“ 5 
To make a good jointure within this ſtatute, the ſix 
following things are to be regarded: 
I. The eſtate muſt take effeft immediately upon the death of 
the buſband. Vide 4 Co. 3 Hutton 51. Hob. 151. 
Winch 33. 1 Sid. 3, 4. Per Bridgman. Co. Lit. 133. 


Moor 851. 3 Bulft. 188. 1 Roll. Rep. 400. 2 Vern. 
104. ; 


2. The eflate muſt be for term of the wife's - og 
greater eftate. Vide Co. Lit. 36. a. b. 4. 2A 


4. 

3. The eſtate muſt be made to herſelf and to others in truſt 
for her. This rule, my Lord Coke ſays, is fo neceſſary 
to be obſerved, that tho' the wife ſhould aſſent to a join- 
ture made in truſt for her, yet it would not be good; 
for the ſtatute only bars the 3 when by it the poſſeſ- 
_ 2 was formerly an uſe) is executed in her. C. 

t. 36. b. 

But as the intention of the ſtatute was to ſecure the 
wife a competent proviſion, and alſo to exclude her from 
claiming dower, and likewiſe her ſettlement, it ſeems that 
a proviſion or ſettlement on the wife, tho' by way of truſt, 
if in other reſpects it anſwers the intention of the ſtatute, 
will be enfored in a court of equity. 

4. The eftate muſt be in ſatisfaction of her whole dier. 
The reaſon hereof is, that if it be in ſatisfaction of part 
only, it is uncertain for what part, therefore void in the 
whole. Co. Lit. 36. ö. | 

If an eſtate be made to the wife, in ſatisfaction of part 
of her dower before marriage, and after marriage, other 
lands are conveyed to her, ſhe ſhall have dower of all the 
lands of her huſband, notwithſtanding the ſettlement is 
in ſatisfaction of part. 4 C. 5. 

5. The eftate muſt be expreſſed to be in ſatisfation of ber 
dauer; and how far a collateral recompence ſball be a bar 
of dower or jointure. My Lord Coke ſays, that it muſt be 
expreſled, or averred to be, in ſatisfaction of her dower ; 
but quere, for this does not ſeem requiſite, either within 
the words or intention of the ſtatute. Co. Lit. 36. b. 
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5 the wife; that then in every ſuch caſe, every woman 


"ey nn. 40. 4. Moor pl. 103. Cro. Eliz. 128, 
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 Goſtingv. Warburton. Dyer 220. 2 Vent. 340. 1 Chan. 
' Caſes 181. Plraſant's caſe. 

It hath been often ruled in Chancery, that if lands, 
money, goods, c. are deviſed to a woman, without 
ſaying in lien or ſatisfaftion of dower, &c. the wife ſhall 
have both; becauſe 4 deviſe is to be confidered as a bounty, 
and implies a conſideration in itſelf, but if it be ſaid in 
lieu or-recompence of dower, there the wife cannot have 
both, but may waive which ſhe pleaſes. 2 Chan. Cafes 24. 
2 Vern. 365. Preced. Chan. 133. Alſo vide Bro. Dow. 
69. 4 Rep. 4. Dyer 220. 2 Vent. 365. Lawrence v. 
Lawrence. Abr. Eg. 218-9. S. C. and vide 1 Fern. 463. 
And Fordan v. Savage. 3 New Abr. 226. 

6. The eftate muſt not be made during the coverture. 
This the very words of the act of parliament require, 
therefore if a jointure be made to a woman during cover- 
ture in ſatisfaction of dower, ſbe may watve it after ber 
huſband's death ,” but if ſhe enters and agrees thereto, ſhe 
is concluded ; for tho' a woman is not bound by any 
a& when ſhe is not at herown diſpoſal, yet if ſhe agrees 
to it when ſhe is at liberty, it is her own act, and ſhe 
cannot avoid it. 4 Co. 3. Alſo vide Co. Lit. 29. b. 36. 
b. 348. a. 357. 1 Bulf. 163. Moor 717. pl. 1002. 
Perk. 352—3. 3 C. 27. 3 Leon. 252. Co. fac. 490. 
351. Hob. 72. 2 Roll. Abr. 422. 

All other ſettlements in lieu of jointure, not made ac- 
cording to the ſtatute, are jointures at Common law, and 
no bars to claim of dower: And a jointure was no bar of 
dower before this ſtatute; as a right or title to a freebold 
cannot be barred by acceptance of a collateral ſatisfaction. 
I Inſt. 36. A father made a ſettlement to the uſe of 
himſelf for life, and afterwards to the uſe of his ſon and 
his wife, for their lives, for the jointure of the wife 
this was adjudged no jointure to bar the wife of her dow- 
er, becauſe it might not commence immediately after the 

death of the huſband, who might die in the life-time of 
the father. 2 Cro. 489. So, if a feoffment be made to 
the uſe of the huſband for life, remainder to another for 
years, remainder to the wife for life for her jointure. Ibid. 
But a feoffment in fee, upon condition that the feoffee 
ſhall make another feoffment to the uſe of the ſon of the 
feoffer, and to his the ſon's wife in tail, remainder to the 
right heirs of the feoffer, which feoffment is made accord- 
ingly ; this is = good jointure within the ſtatute, and bar 
to the dower of the wife. Moor 28. 

An eſtate ſettled in jointure, coming from the anceſtors 
of the wife, and not of the purchaſe of the huſband or his 
anceſtors, is not within the ſtatute 11 H. J. c. 20. as to 
diſcontinuances, alienations, Sc. Where a father of the 
intended wife, in conſideration of marriage, &c. cove- 
nanted to aſſure lands to the husband and wife, his, the 
covenantor's daughter, and the heirs of her body, Sc. 
this was held no jointure, within the meaning of the ſta- 
tute 11 H. J. c. 20. being an advancement of the woman by 
ber own father. 2 Cro. 264. 2 Lill. Abr. 80. And an 
eſtate in fee-ſumple, conveyed to a woman for her jointure, 
was not any jointure within the ſtatute ; which never ex- 
tended to lands granted to women in fee : But an eftate in 
fee, conveyed to a woman for her jointure, and in ſatis- 
faction of her dower, is a jointure within the ſtatute 27 
H. 8. c. 10. 4 Rep. 2 


« 


Vet an eſtate for life is the uſual jointure : And an 


eſtate for life upon condition, may bar the wife if ſbe ac- 
cepts it; as a jointure to a woman on condition to perform 
the huſband's will, was judged good, where the wife en- 
tered and agreed to the eſtate. 3 Rep. 1, 2. Sc. If no 
inheritance is reſerved to the husband and his heirs, but 
the eſtate is limited to the wife for life, or in tail, the re- 
mainder to a ſtranger; it is bt a jointure within the 
ſtat. 11 H. 4. c. 20. tho made by the husband or his an- 
ceſtor. Cro. Eliz. 2. A husband covenanted to ſtand 
ſeiſed of lands, to the uſe of himſelſ and his heirs, till 
the marriage ſhould take effect; and afterwards to himſelf, 
kis wife, and their heirs; and it was adjudged a good 
jointure within the ſtatute 25 H. 8. c. 10. Dyer 248. A 
deviſe to a wife for life, or in tail, for her jointure, is 
good within this ſtatute: But a deviſe to a wife generally, 
without expreſſing what eftate, is not good; becauſe it can- 
not be averred to be for ber jointure. 3 Rep. 1. Though 


where an aſſurance was made to a woman, and it was wich an 


| 


J © 1 
not expreſſed to be made for her jointure ; it was helg i 


not traverſable. Owen. 33. 

A man makes his wife a jointure after marriage. and 
afterwards by will deviſes, that ſhe ſhall have a third pan 
of all his lands, with her jointure; here the wife will 
have the third part of all as a legacy, and if ſhe waives 
her jointure, ſhe may have a third part of the reſidue for 
dower. Dyer 62. If a maſter, in conſideration of feryic. 
done by his ſervant, grants lands to the ſervant and a 
woman he intends to marry, and the heirs of their bodies, 
creating an eſtate- tail; this is not a jointure; not bein 
a gift of the husband, or any of his anceſtors, but of his 
maſter, and in conſideration of ſervice, which will not 
make the husband ſuch a purchaſer as the law requires 
Moor 683. But as to conſiderations, if an eſtate is ſettled 
in jointure upon a woman, in conſideration of mone 
paid, and alſo of a marriage to be had; the marriage 
ſhall be looked upon to be the conſideration. Cys. Jac 
474. A husband, tenant in tail, remainder to his wif 
for life, makes a feoffment in fee to the uſe of himſelf 
and wife for life, for her jointure; it is no bar to tc 
wife's dower, becauſe it may be avoided by a remitter 
to her firſt eſtate for life. Moor 872. If lands are 
conveyed to a woman before marriage, in part of her 


ed in full; it is ſaid ſhe may waive and refuſe the lands 
conveyed to her after coverture, and retain her firſt join- 
ture lands and dower alſo. 3 Rep. 1, 5. 2 Me A 
1039. $ 

Where a jointure is made of lands, (according to the 
direction of the ſtatute of 2) H. 8. 10.) before coverture, 
and after the husband and wife alien them by fine, ſhe 
ſhall not have dower in any other lands of her husband; 
but 'tis otherwiſe where the jointure is made after mar- 
riage, when the wife's eſtate is waivable, and her eleQion 
of chooſing comes not till the death of the husband. 
inſt. 36. A man levies a fine of his land, and it is grant- 
ed back again to him and his wife for her jointure, and 
to the heirs of the husband; then he and his wife levy a 
fine to another uſe, the wife if ſhe ſurvive her husband, 
will have dower notwithſtanding the fine. 1 And. 250. If 
the husband make a leaſe of lands to his friends, for ary 
number of years, in truſt for his wife and cl:ildren, that 
ſhe ſhall have 100). a year out of it, or in any ſuchmar- 
ner; by this ſhe may have the proviſion, which is no 
jointure, and likewiſe her dower. By Bridgman Ch. |. 
An eſtate is' made to husband in tail, with remainder to 
the wife for life, and remainder to others; this is not 
ſuch a jointure, as with her acceptance within the ſtatute 
will hinder her from dower ; and tho' the husband die 
without iſſue, it will not help it, but the wife ſhall be 
endowed in his other land : But if the eſtate were made 
to the husband and wife for their lives, it would be other- 
wiſe. 13 Jac. 1. B. R. 2 Shep. Ar. 74. 

After the death of the husband, the wife may enter 
into her jointure, and is not driven to a real action, 2 
ſhe is to recover dower by the Common law ; and upon 
a lawful eviction of her jointure, ſhe ſhall be endowed ac- 
cording to the rate of her huſband's lands, whereof ſhe 
was dowable at Common law. 1 Inft. 37. Stat. 27 H. 
8. c. 10. If ſhe be evicted of part of her jointure, ſhe ſhall 
have dower pro tanto. A wife's jointure ſhall not be for- 
feited by the treaſon of the huſband : But feme-coverts 
committing treaſon or felony, may forfeit their jointures? 
and being convict of recuſancy, they ſhall forfeit “ 
parts in three of their jointures and dower, by ſtatute 5 
Fac- 1. c. 4 If a woman conceals her jointure, and 
brings dower and recovers it, and then ſets up her Jo 
ture, ſhe is barred of her jointure ; and by bringing un 
of dower for her thirds, the wife waives the benefit 0 
entry into lands, fo as to hold them in jointure- Cre. 
Eliz. 128, 157. 3 Rep. 5. By flat. 3 Jac. I. c. 5. Kell. 
13. See Marriage. 

JOINTRESS or JOINTURESS, Is ſhe who hath © 
eſtate ſettled on her by the huſband, to hold dur her 
life, if ſhe ſurvive him 1 JJ. 8. c. 10. 117% 46. Mer 
eſtates ſettled on a wife are a jointure, if the ont 
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makes any alienation of them by fine, feoffment; * 
er huſband, it is a ſorſeiture of the ſame ; 


might be averred to be made for that purpoſe, whiz ;; - 


Jointure only, and after marriage other lands are grant- 
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e they are not a Jointure by law, it is otherwiſe. 2 Nel/. 
aha, 7 within the ſtatute may make a leaſe 
for forty years, &c. if ſhe ſo long live; and alſo for life, 
and be no forfeiture, . tho' ſhe levies a fine ſur cognſance 
de droit, Ec. Cro. Jac. 688. 3 Rep. 50. 1 Lill. 81: 
In other caſes, if ſhe levies a fine, it is a forfeiture ; and 
if a jointreſs within the ſtatute 11 H. 7. c. 20. ſuffer a 
recovery covinouſly to bar the heir, the heir may enter 
preſently, Cc. 2 Leon. 206. 1 Plewd. 42. 

With reſpect to the acts of a jointreſs or thoſe of her 
husband defeating her of her jointure, and how far equity 
will relieve her, vide Co. Lit. 36. Dyer 358. 2 Infl. 
673. Hob. 225. 2 Chan. Caf. 162. 1 Chan. Caf. 119, 
120. 2Pent. 243. 1 Vern. 427, 479. Abr. Eg. 18, 
221, 222. 2 Fern. 101. And 14 Cin. Abr. tit. Join- 
treſs and Jointure. * 

100 Fr.) A dav, uſed in heads of our old law; 
nuts jours for ever. Law Fr. Dit. f 

JOURNAL, Is a day- book or diary of tranſactions, 
uſed in many caſes: As by merchants and other tradeſ- 
men in their accounts; by mariners in obſervations at 
ſea, Sc. | 

"FOURNALS OF PARLIAMENT, Are not records, 
but remembrances, and have been of no long continu- 
ance. Hob. Rep. 109. 

 URNCHOPPERS, Were regrators of yarn, which 
formerly perhaps was called journ : They are mentioned 
in the fat, 8 H. 6. c. 5. | 

JOURNEYMEN, . (from the Fr. journee, i.e. A day, 
or day's work) Was properly one who wrought with ano- 
ther by the day; tho' it is extended by ſtatute to thoſe 
alſo who covenant to work with others in their trades or 
occupation by the year. 5 Eliz. c. 4. 

JOURNEYS ACCOUNTS, (dietæ computate) Is a 
term in law thus underſtood ; if a writ abates by the 


death of the plaintiff or defendant, or for falſe Latin, 


want of form, Cc. the plaintiff ſhall have a new writ 
by journeys accounts, i. e. within as little time as he poſſibly 
can after the abatement of the firſt writ ; and this ſecond 
writ ſhall be a continuance of the cauſe, as if the firſt 
writ had not abated. Terms de Ley. When the new 
writ is purchaſed, which muſt be recenter, the plaintiff 
is to recite in an entry upon the roll, that the former 
writ was abated and ſhew for what : Super quo per dietas 
computat. recenter tulit quoddam aliud breve, c. 6. Rep.10. 
This writ is to be 1 preſently ; and fifteen days is 
held a convenient time for the purchaſe of the new writ. 
2 Lill. Ar. 8 3. 1 Lut. 297. Judicial writs ſhall never be 


had by journeys accounts; becauſe they never abate for form. 


The abatemeat of the writ muſt be without the default of 
the plaintiff, or a ſecond writ may not be purchaſed by 
Journeys accounts : If a writ abates for the plaintiff's de- 
fault, in his miſtaking the name of the vill, Sc. he ſhall 
not have a writ of journeys accounts; but where it 
abates by default of the clerk, for any variance or want 
of form, in ſuch caſe he may have it. 6 Rep. 10. And 
when an outlawry is diſcharged or reverſed, the plaintiff 
may have writ of journeys accounts; for there is no de- 
fault in him. Cro. Fac. 90. The writ muſt be brought 
for the ſame thing, and in the ſame court, as the firſt 
writ, | 

This learning is now of little uſe, it being cuſtomary 
to enter a judgment that the writ be quaſbed, and then 
to ſue forth another. 

IPSO FACTO, Is where the ſame perſon obtains two 
or more preferments in the church with cure, not qualifi- 
ed by diſpenſation. Sc. the firſt living is void, 1p/o facto, 
dr. without any declaratory ſentence, and the patron may 
preſent to it. Dyer 275. And there is not only depriva- 
tion of a clergyman ip/» facto; but for crimes in ſtriking 
perſons in a church or church-yard, the offenders are to 
be excommunicated ip/o facto. Stat. 5 & 6 Ed. 6. c. 4. An 
— or leaſe may be 1p/o facto void by condition, c. 
. 45, 215. 
IPSWICH, The bailiffs and port- men, c. of Ipſwich, 
may tax every houſe in reaſonable ſums to be yearly paid, 
towards finding a miniſter within every pariſh, and for 
the reparation of the churches : Alſo the ſtreets Here ſhall 

paved, by the landlords of houſcs or tenements, under 


1 E 
| IRE AD LARGUM, To go at large, to eſcape, or be 
ſet at liberty. Blount. . 

IRELAND, Is a diſtinct kingdom from England, but 
ſubordinate to it in government; and by Poyning's Lau 
(enacted in Ireland, Anno 10 Hen 7.) all the ſtatutes of 
fr, re till that time were declared in force in Ireland; 
and by ſpecial words, our ſtatutes till may bind the people 
of Ireland, notwithſtanding they have parliaments of their 
own, who make laws and ſtatutes, being affirmed here 
by the King and Council. 1 ft. 141. 2 Inf, 2. 3 
Infl. 18. In the proceedings of the Iriſpb parliament 
firſt the lieutenant and council certify to the King the 
cauſes and conſiderations of all ſuch acts, as ſzem good 
to them to be paſſed in parliament ; and licence under the 
Great Seal of England, is obtained to ſummon and hold 
a parliament in Ireland: If the acts are affirmed, or alter- 
ed, or changed here, they are tranſcribed and returned 
into Ireland under the Great Seal: and all that paſſes 
ought to be inrolled here in the Chancery. 12 Rep. 111, 
112. See Infra. 2 | 

Treaſon committed in Ireland by an Iriſh peer, is not 
triable in England, becauſe he is entitled to a trial by his 
peers, which cannot be in England, but Ireland. Dyer 
360. But the Houſe of Lords of England, have power 
to reverſe or affirm the decrees of the court of Chancery, 
Sc. of Ireland: And the King's Bench here may reverie 
a judgment given in B. R. in heland, by directing a writ 
of error to the Chief Juſtice there, to ſummon the party 
to appear here, Sc. | 

B. R. in England cannot iſſue a writ to the ſheriffs of 
Ireland, but in error may direct the court of B. R. or B. 
C. in Ireland to iſſue ſuch writ. Annaly, 50, 51. 

By ſtatute 17 Ed. 1. c. 1. No pardon for the death 

of a perſon, or for felony, ſhall be granted by the juſ- 
tices of Ireland, but at the King's command, and under 
his ſeals. 
By 34 Ed. 3. c. 18. all kinds of merchandiſes may be 
exported and imported from and to {reland, by aliens as 
well as deniſens: But wool, and woollen manufactures, 
Sc. are prohibited to be exported from thence intoforeign 
parts by a modern ſtatute. And by the 32 Car. 2. c. 2. 
cattle, butter, cheeſe, £c. are not to be imported from 
Ireland into this kingdom, on pain of forfeiture to the 
poor. Yet ſometimes temporary acts are paſſed, per- 
mitting the importation from Vreland, of various kinds 
of proviſions, 1. e. as particular pccafions require. 

The ſtatue 1 J. & M. c. 9. enacted and declared, 
* That the pretended parliament aſſembled at Dublin, was 
„an unlawful aſſembly; and that all acts done by them are 
* ward.” All cities, boroughs, Sc. were reſtored by 
this ſtatute to their privileges, and the proceedings a- 
gainſt them vacated ; and all Proteſtants reſtored to their 
poſſeſſions, Fc. By 3 V. & M. c. 2. members of par- 
liament, officers in the government, eccleſiaſtical per- 
ſons, lawyers, Sc. in Ireland, are to take the oaths, or 
be liable to forfeitures. | 

Acts of parliament made in England ſince the act of 
10 H. 7. do not bind them in Ireland; but all acts made 
in England before 10 H. . do bind them in Ireland by 
the ſaid act made in Ireland. 10 H. 7. cap. 22. 12 Rep. 
111. 

Lord Coke in 2 Inſt. 2. ſays, that by this law [but 
there cites it as made 11 H. ).] Magna Charta extends 
to Ireland. 4 Inſt. 351. recites the ſtatute more fully, 
and ſays, that acts of parliament made in England ſince 
that time, wherein Ireland is not particularly named or 
generally included, extend not thereunto; for tho? it be 
governed by the ſame law, yet it is a diſtin& realm or 
kingdom, and hath parliaments there. S. P. Arg. Cart. 
180, 188. cites And. 262. Orork's caſe. 2 Vent. 4G 5. 
7 Rep. 23. in Calvin's caſe. Jenk. 164. pl. 14. In acts of 
parliament Ireland ſhall not be bound without expreſs words, 
tho” the nature and reaſon of the act extends to /reland. 
Skin.159. Trin. 6. W. & M. B. R. in the caſe of Phillips 
v. Bury. Tho' Ireland has its own parliaments, yet it is 
not abiolute, & /ur juris; for if it were, England has no 
power over it, and it would be as free after conqueſt and 
ſubjection by England as before. And that it is a con- 
quered kingdom is not doubted, but admitted in Calvins 


certain penalties. Stat. 13 Elix. c. 24. 


| caſe ſeveral times, &c. Yaugh. 292. Hill. 21 & 22 Car. 


188. 


„ 


2. C. B. per Vaughan Ch. J. in caſe of Gau. v. Ramſey. 

And ibid. zoo ſays, It is a dominion belonging to the 

crown of England. And ibid. 301. That its having a 
parliament is gratia regis, ſubject to the parliament of 
England, it is to be conſidered as a provincial govern- 
ment, ſubordinate to, but not part of the realm of Eng- 
land. Mich. 11. Ges. 2. in caſe of Otway v. Ramſey. 
And by ſtat. 6 Geo. 1. cap. 5. /ef. 1. The kingdom of 
Ireland ought to be ſubordinate to and dependant upon 


the imperial crown of Great Britain, as being inſeparably | 


united thereunto. And the King, with the conſent 
of the lords and commons of Great Britain in par- 
liament, hath power to make laws to bind the people of 
1 | | 

Lands in Ireland are not bound by a ſtatute in Eng- 
land, but their perſons are. Cart. 186. Arg. Paſch. 19 
Car. 2. C. B. cites 7 Rep. 22. Calvin's caſe, and Mod. 
796. 0 

| * is beyond ſea as to the ſtatute of limitations. 
Arg. Hill. 2 W. & M. Show. 197. ſays it was ruled fo. 

Bond executed in England for a debt in Ireland ſhall 
carry but Engliſh intereſt. Mich. 1700. 2 Vern. 395. 
Lord Ranelagh v. Sir John Champante. © 

As to error vide Vent. 53, 59, 257. 12 Mod. 225. 
Br. Juriſdiction, pl. 109.  Cro. Jac. 534. 

A man may be ſent over to /reland to be tried for a 
crime there committed, notwithſtanding the clauſe in the 
habeas corpus act. Gil b. 111. Mich. 3 Geo. 1. B. R. The 
King v. Kimberly. 

Juſtices of peace in England may commit a perſon of- 
fending againſt the Iriſb law, in order to his being ſent 
over. Stran, 848. 

Judges in England are proper expoſitors of the 1r;6 
laws. Per Jefferies C. aſſiſted with judges. Yern. 422. 
Mich. 1686. Earlof Kildare v. Sir Maurice Euſtace. 

Linen. hemp and flax, may be imported from Ireland 
free. 7 & 8 . z. c. 29. 8& gVV. z. c. 20. /e. 10. 
Iron may be imported from Ireland free. 8 69 z. 
c. 20. ſe. 10. For ſale of the eſtates of the 1ri/þ rebels, 
lee Stat. 11 & 12 . 3.c. 2. 1 Ann. Stat. 1. c. 11, & 
c. 32. 1 Ann. Stat. 2. c. 21. 269 3 Ann. c. 10. 4 Ann. 
c. 24. 6 Ann. c. 4. Augmentations of ſmall vicarages 
in Ireland. 1 Stat. 1.c. 31. Papiſts are diſqualified 
from purchaſing the forfeited eſtates in Ireland. 1 Ann. 
Stat. I. c. 22. Iriſh linen may be exported to the plan- 
tations. 2& 4 Ann. c. 1. Forfeited impropriations in 
Ireland applied to the building of churches, Sc. 5 
Ann. c. 25. The ſtatute 1 Ann. c. 32. ordains, that 
perſons educated in the Popiſh religion in freland, of 
eighteen years of age, ſhall take the oaths, or be diſabled 
to take lands by deſcent, deviſe, &c. Proteſtant fami- 
lies being Palatines, ſettled in Ireland, are declared natu- 

ralized on their taking the oaths to the government. 1 Geo. 
1.c. 29. And by 6Geo.1. cap. 5. the juriſdiction of 
the Huſe of Lords in Ireland to reverſe judgments or de- 
crees given in the courts of that kingdom, was wholly 
taken away. See Stat. 4 Geo. 2. c. 15. 

Foreign hops not to be imported into Freland. 5 Geo. 
2. c. 9. No ſugar, Sc. of the Britiſb plantations to be 
imported into Ireland, unleſs ſhipped in Great Britain. 6 
Geo. 2. c. 13. ſet. 4. Iriſh manufactures of hemp and 
flax, may be imported free. 16 Geo. 2. c. 26. Jef. 6. 
Foreign glaſs not to be imported into Ireland. 19 Geo. 2. 
c. 12. ſet. 19. Glaſs not to be exported from Irland. 
Did. ſect. 21. 

Certificate of goods landed in Vreland to be ſigned by 
the collector, &c. 5 Geo. 1. c. 11. ſe. 5. 27 Geo. 2. 
c. 18. ect. 4. India goods not to be imported into Ire- 
land from foreign parts, 5 Geo. 1. c. 11. ſef. 12. 

The dependency of Jreland aſſerted, 6 Geo. 1. c. 5. 

Ships of go tons hovering on the coaſt of Ireland to give 
bond for proceeding on their voyage, 6 Geo. 1. c. 21. 
feat. 62. 12 Ges. 2. c. 21. ſeft.1. Commiſſioners of ex- 
ciſe in Ireland to determine offences in ſhipping wool, 
Ec. 6 Geo. 1. c. 21. ſe. 64. In running India goods, 
r ; | 

Foreign hops not to be imported into Hreland, 5 Geo. 
2. c. 9. Ships to be ſtationed to hinder the exportation 
of Iriſh woollen manufaQures, 5 Geo. 2. c. 21. No ſu- 


— 


þ 


gar, Sc. of the Britiſb plantations to be imported ino 
treland, unleſs ſhipped in Great Britain, 6 Geo. 2. (1, 


ſee. 4. Duties on woollen or bay yarn from Jreland taken 


off, 12 Geo. 2. c. 21. Viſb manufactures of hemp and 
flax, may be imported free, 16 Geo. 2. c. 26. ſeq 6 
Importation of dirty butter from Jreland, common. 
called greaſe-butter, permitted, 3 Geo. 3. c. 20. Im- 
portation of tallow, hog's lard, &c. permitted, 4 Gev. 2 
c. 6. Rs 
See farther as to Ireland, its antient form of govery, 
ment, and the alterations made therein, Sc. Blast. 
Com. 1 V. go, Sc. | 

IRISHMEN, Coming to live in England, by an ancient 
ſtatute, were to give ſecurity for their good behaviour 
2 Hen. 6. c. 8. 

IRON, Made in this kingdom, or brought into Eng- 
land and fold, ſhall not be exported, on pain of forfeit- 
ing the value; and juſtices aſſigned by the King have 
power to inquire of ſuch as ſell iron at too dear a price, 
and puniſh them. 28 Ed. 3. c. 5. None ſhall convert 
to coal or other fuel, for the making of iron metal, any 
trees of ſuch a ſize, or within a certain compaſs of Lan- 
don, under penalties by ſtatute : Nor ſhall any new irm 
mills be ſet up in Suſſex, Surrey or Kent. 1 Eliz. c. 15. 
23 Eliz. c. 5. & 7 c. 19. Engliſh iron may be ex- 
ported, by Stat. 5 6M. & M. c. 17. See Stat. 23 Cen 2. 
c. 29. for encouraging the importation of pig and bar 
iron from America. 


don, 23 Geo. 2. c. 29. or to any port, 30 Geo. 2. c. 16. 
Iron works charged with the land-tax, 4 Geo. 3. c. 2 
feft. 4. 
By 4 Geo. 2. c. 32. to ſteal, or ſever, with intent to 
feeal any lead or iron, fixed to a houſe, or in any court 
or garden, thereunto belonging, is made felony, liable 
to tranſportation for ſeven years. 
JRONS, to ſecure priſoners. According to Blackſtone, in 
his Com. 4 V. 297. Impriſonment (before trial) is only for 
ſaſe cuſtody, and not for puniſhment ; therefore, in the 
dubious interval between the commitment and trial, a 
priſoner ought to be uſed with the utmoſt humanity; 
and neither be loaded with needleſs fetters, or ſubjected 
to other hardſhips than ſuch as are abſolutely requiſite 
for the purpoſe of confinement only: though what are ſo 
requiſite, muſt too often be left to the diſcretion of the 
gaolers; who are frequently a mercileſs race of men, 
and by being converſant in ſcenes of miſery, ſteeled 
againſt any tender ſenſation. ; 
Yet the law will not juſtify them in fettering a pri- 
ſoner, unleſs he is unruly, or has attempted an eſcape: 
(2 Inft. 381. 3 Inſt. 24.) this being the humane langus 
of our ancient lawgivers: | ** Cuftodes pœnam ſibi conilſo- 
rum non augeant, nec eos torqueant ; ſed omni evils 
remota, pietateque adbibita, judicia debite exequantur. 
Fleta, lib. 1. c. 26. 
The ſame learned author, in the ſame Vol. fol. 31). 
faith, The priſoner is to be called to the bar by his name; 
and it is laid down in our ancient books, that, though 
under indictment of the higheſt nature, he muſt be 
brought to the bar without irons, or any manner 0 
ſhackles or bonds; unleſs there be evident danger of an 
eſcape, and then he may be ſecured with irons. (Ball 
lib. 3. de coron. c. 18. ſeft. 3. Mirr. c. 5. ſeft. 1, 5+ 
Het. lib. 1. c. 31. ſed. 1... Brite c. 5. Staundf. P.C 
78. 2 Infl. 24. Kel. 10. 2 Hal. P. C. 219. 2 
P. C. 308.) But yet in Layer's caſe, (anno 1722. 4 dit. 
ference was taken between the time of arraignment, and 
the time of trial; and accordingly the priſoner ſtood a 
the bar in chains during the time of his arraignment 
State Trials, 1 V. 220. 
IRON WIRE. See Wire. 
IRONY, In libels, makes them 
what 1s expreſſed in direct terms. 
193, 194. ; 26. Eder 
IRREGULARITY, (Irregularitas) Signifies dier 
or going out of rule: And in the Canon Law, it 5 8 
for an impediment to the taking Holy Orders; ee 
a man is baſe born, notoriouſly defamed of any 
maimed, or much deformed in body, c. IRRE- 


as properly libels 3 
Hob 215. 1 Hurt 


Bar iron from the plantations may be imported to Ln. 
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IRREPLEVIABLE:or:IRREPLE | 
ther may nor ought to be teplevied or delivered on ſure- 
ties. 13 Ed. Ic. a. It is againſt — nature of a dif- 
r rent, to be ir ſable. I : 145. $a. OF 
AND Cor em fiſh 60 be ken 128 
ſubjects travelling into Zend, 5 El. c. g. ſecl. 5. Filing 
veſſels not to proceed on their voyage to:4#/eftmony and 
Jelandz till the 
ISINGLASS, 


That nei- 


that prohibited by Stat. 12 Car. 2. cap a. 

ISLE, (laſula,) Is land incloſed in, an ö 
the ſea or freſhwater. There are ſeveral iſlands belonging 
to Eug lands as the iſles of Fer/ey and Guernſey, Ie of Man, 
Sc. The iſles of Jerſty and Guernſey are not bound by 
our acts of parliament, except they are ſpectally named: 
nor do our original writs run into thoſe iſlands : But the 


King's: Commiſſion under the Great Seal runs there, 


to redreſs any injuries; yet the commiſſioners muſt judge 


according to the laws and cuſtoms of thoſe ſes: And || : 


for controverſies ariſing in law, among the King's ſub- 
jects in the {ſes of Fore nd de c. the King 
and his Pri vy Council are the proper judges, without ap- 
peal. 4 Inft.286, 289. Hood's Inft. 2. 4.58: Inhabit- | 
ants of thoſe .//les of Fu and Guernſey, c. may im- 
port into Great Britain; goods of their own growth and 
manufacture, cuſtom free. Stat. 3 Geo. 1. c. 4. 
The Iſir of Man is a diſtinct territory from England, and 
out of the power of our Chancery, or of original writs 
vhich iſſue from thence; it has been granted by letters 
patent under the Great Seal to divers ſubjects, and their 
heirs, and hath peculiar laws and cuftoms : And in the 
caſe.of the Earl of Derby, it was adjudged, that no man 
had any inheritance in this fe, but the Earl and the Bi- 
ſhop ; and that they are governed by: laws of their own, 
ſo that no ſtatute made in England did bind there without 
expreſs words, in the ſame manner as in /reland. I tnf.. 
9. 4 Inf. 284. 7 Rep. 21. 2 And. 115. French wines 
not exceeding 100 tons in one year, may be imported 
by ſtrangers. 5 Eliz. c. 5. ſet. 46. Liberty given to 
import cattle and corn into England. 15 Car. 2. c. 9. 
ſell. 21. No drawback to be allowed for foreign goods 
exported to the Ie of Man. 12 Geo. 1.c. 28 ſeft. 21. 
No goods but of the product of the iſland to be imported 
from the Ie of Man. 1 2. Geo. 1. c. 28. ſeft. 22. The 
penſion of 1007. a year granted by Car. 2. to the poor 
clergy of the e of Man not chargeable with taxes. Stat. 
30 Geo. 2. c. 3. ſet 96. By ſtatute, the commuthoners 
of the treaſury are impowered to treat with the Earl of 
Derby for the purchaſe of all right to the ſaid I and, for 
the uſe of his Majeſty : And no wine, brandy, tobacco, 
Erft-India goods, c. ſhall be brought from the 1/le of 
Man into Great Britain or Ireland, on pain of forfeiture, 
Ec. 12 Geo; 1. c. 28. The purchaſe was completed in 
the year 1965, and confirmed by ſtatute 5 Geo. 3. c. 26. 
& 29. whereby the whole /land and all its dependencies, 
(formerly granted) except the landed property of the 
Athol family, their manerial rights and emoluments, and 
the patronage of the biſhoprick and other eccleſiaſtical 
benefices, are unalienably veſted in the crown, and ſub- 
ted to the regulations of the Britiſb exciſe and cuſtoms. 
See farther as to the Iſes of Jerſey, Guernſey, and Man, 
Black. Com. 1 V. 105, 106, Ec. | | 
As to iſlands ariſing in rivers, to whom it belongs, ſee 
Black. Com. 2 V. 261. | | 
An [end in the ſea, that has no owner, by the law o 
ations, belongs to him that firſt finds it. Juſtin. Inft. 
ts. 2. VidePlantations. | 
SLE OF ELT. See Ely. ire 
AE OF MAN. See Ilan. 1 
ISLE OF WIGHT. See Wizbr. 
ISLET, A ſmall ifland. See Jet. | 
ISUABLE TERMS. Hilary and Trinity terms, are 
tully called iſſuable terms, from the making up of the 
ves therein. Tho? for cauſes tried in Middl:/ex and Lon- 
S oy iſſues are made up in Eafter and Michaelmas 
R ISSUE, (Exitus, from the Fr. Juer, i.e. Emanare) Hath 
"ers ſignifications in law; ſometimes it is taken for the 
begotten between a man and his wife; ſometimes 


roth of March yearly: 15 Car: 2. c. 16. 
ar rs oe a. IPs 0" 1 
4 by ſome perſons in the adulterating ot wine; ory}. £ bf SOAR 
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he iſſues concerning cauſes are 
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of two kinde n 
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* Upon' matter of fact, Der 
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An iſſue in fa# is where the plaintiff and defendant 
have agreed upon a point to be tried by a jury; and iſſur 
in law is where a demurrer to a declaration, plea, Sc. 
and a joinder in demurrer, 'whictvis an iſſue at law to be 
determined by the judges. 1 If. 71, 72. | 
As to iſſues of fact, vn. whether the fact is true or 
falſe, which are triable by the jury, they are either 


Or 


General, when it is left to the jury to try whether the 
defendant hath done any ſuch thing as the plaintiff lays to 
his charge; as when he pleads Not guilty to a treſpaſs, &c. 
Special is w hen ſome ſpecial matter, or material point 

alledged by the defendant in his defence, is to be tried; 
as in aſſault and battery, where the defendant pleads 
that the plaintiff ſtruck firſt, Sc. 1 H. 126. And 
when ſpecial matter is alledged by the defendant, both 
parties join thereupon, and ſo go to a trial by the jury, 
if it be queſtio facili; or to a demurrer if it be queſtro 
Juris. l q 
There is alſo a general iſſue, wherein the defendant 
may give the ſpecial matter in evidence, for excuſe or 
Juſtification, by virtue of ſeveral ſtatutes, made for avoid- 
ing prolixity of pleading; and upon the general iſſue in 
ſuch caſes, the defendant may give any thing in evidence, 
which proves the plaintiff bath no cauſe of action. 1 
Inſt. 223. Matter amounting to the general ue, and 
ſpecial matter of juſtification, have been joined in one 
intire plea, and held good. 3 Lev. 41. And where there 
is an iſſue upon Not guilty, and there are other ues upon 
juſtifications, the trial, of the general ue of Not guilty, 
1s but matter of form, and the ſubſtance is upon the ſpe- 
cial matter. Cro. Fac. 599.” But the general iſue is plead- 
ed, to put the plaintiff on proof of the fact. 
In real actions, cauſes grown to ſue are tried by a 
Jury of twelve men of the county where the cauſe of ac- 
tion ariſes; and in criminal caſes, iſſues ought to be tried 
in the county where the offence was committed; but this 
hath admitted of fome alteration by ſtatute. 3 Inf. 80. 
125. 2 Rep. 93. | | 

The place — to be made part of the iſſue, in a 
tranſitory action; it is not material, as it is in real and 
mixed actions. Trix. 24 Car. B. R. If the place is ma · 
terial, and made a part of the iſſue, there the jury cannot 
find the fact in another place, becauſe by the ſpecial 
pleading, the point in iſſue is med to a certain 
place; but upon the general iſſue pleaded, the jury may 
find all local things in another county, and ubere the fub- 
Aance of the Iſſue is found, it is good, and the finding more 
may be ſurpluſage. 6 Rep. 46. If an iſſue is of two 
matters in two counties, trial may be in one county, by 
the ſtatute 21 Fac. for that ſtatute extends to caſes where 
the matter in iſſue ariſes in two counties, and the trial is 
by one only, as well as where the matter in iflue ariſes in 
two places in one county, and the trial is by one. - 2 Lev: 


121. 2 Nelf. Abr. 1050. Every iſſue is to be joined in 


ſuch a court that hath power to try it, otherwiſe the iſſue 
is not well joined; for if the cauſe cannot be tried, the 
iſſue is fruitleſs, and if it be tried, the trial is coram non 
judice. 21 Caf: B. R. 2 Lill Abr. 84. 

Where an iſſue is not joined, there cannot be a good 
trial, nor judgment to be given. 2 Nel/. Abr. 
1042. All iſſues are to be certain and ſingle, and joined 
upon the moſt material thing in the cauſe; that all the 


matter in queſtion between the parties may be tried. 2.3 Car, 
2 _ 2 Lill. 85. An immaterial iſſue pw" 


— 
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vill not bring the matter in queſtion to be tried, is not 
helped after verdict by the ſtatute of jeofarles ; but there 
muſt be a repleader: But an informal iſſue is helped. 18 
C. d bare 15 Ea bugs N! 

For tlie difference between an immaterial and informa 
iſſue, ſee Annaly 341. The ſtatute 32 H. c. 20. helps 
misjoiniag of iiſues. es nee bn 

A repleader may be awarded after verdict, for the bad- 
neſs and incertainty of the iſſue: And a qudgment may 
be reverſed in error, being on an immaterial iſſue. 2 Lutw. 
1608. 2 Lev.194. On a joint treſpaſs by many perſons, 
there muſt be only one iſſue joined: And if ſeveral of- 
fences are alledged againſt the defendant, he ought to take 
all but one by proteftation, and offer an iſſue upon that 
one, and no more. Moor 80. But in action for damages, 
according to the loſs which the plaintiff: hath ſuſtai ned, 

every part ought to be put in iſſue. 1 Saund. 269. In 
action upon the caſe for ſervice done for a time certain, 
the defendant ought to put in iſſue all the time alledged 
in the declaration. Lutw. 1268. And upon a general 
iſſue in waſte, the plaintiff muſt ſhew his title. Hd. 
1547. Tho' when any ſpecial point is in iſſue, the plain- 
tiff is not obliged to ſet forth any other matter. Cro. Eliz. 
320. If there are ſeveral things in a declaration, upon 
which an iſſue may be joined, and it is joined in any of 
them, it is good: and an affirmative and an implied negative 
will make a good iſſue. Style 151, 210. | 
There muſt be in every iſſue an affirmation on the one 
part, as that the defendant owes ſuch a debt, Sc. and 
a denial on the other part, as that he oweth not the debt, 
Sc. And tho' the matter contradicts, yet there muſt be a 
negative and affirmative of it, to make a right iſſue. 1 
Ventr. 213. An iſſue may be of two affirmatives. Wii 
par. 1. 6. Alſo a negative ſhou!d be as full as the affir- 
mative, or it is no negative to make an iſſue ; as if a de- 
fendant pleads a grant of four acres, and two acres only 
are denied, Sc. 1 Roll, Rep. 86. It has been held, that 
iſſue ought not-to be joined on a traverſe only, without 
anſwering in the affirmative, Sc. 2 And. 6, 102. But 
where the matter, which is the git or cauſe of the action is 
found, it has been adjudged good after verdict, tho' there 
was no negative and affirmative to make the iſſue; as 
where in debt upon bond the defendant pleads payment, 


* 
_ * » 


and concludes to the country, without giving the plaintiff 


opportunity to deny the payment, if the jury in ſuch caſe 
find the money paid, it is good after verdict. Sid. 341. 
If ſeveral iſſues are joined, and the jury give a verdict 
but as to one of them the whole is diſcontinued; and where 
there are two iſſues joined, one good and the other bad, 
if entire damages are given upon the trial on both iſſues, 
it will be error; but if ſeveral damages are found, the 
plaintiff may releaſe the bad damages and have judgment 
for the reſt. 2 Lill. Abr. 87, 88. And it is ſaid judg- 
ment may be entered as to one part of the iſſue; and a 
noli proſequi to another part of the ſame iſſue, where it may 
be divided. Paſch. 23 Car. B. R. Where two iſſues are 
Joined, and a verdict only on one of em, it is a miſ- trial 
and the judgment may be arreſted, and a venire facias 
d novo awarded, if error b 
arreſted. Annaly 246. 
There may be a plea to i 
to part; which have no dependance on each other. 1 
Saund. 338. Where the declaration of the plaintiff is 
good, and the plea of the defendant is ill; if the plaintiff 
in his replication tender an iſſue upon ſuch ill plea, and 
a trial is had, and it is found for the plaintiff he ſhall 
have judgment. Cro. Car. 18. And generally, when a 
- Plea is naught, that the plaintiff might have demurred 
upon it, and he doth not, but takes iſſue, and it is found 
for the defendant; this is aided by the ſtatute of jecfailes, 
and the defendant ſhall have judgment: So likewiſe where 
the replication is naught, and iſſue is taken upon it, and 
found for the plaintiff, he ſhall have judgment. Cre. 
Eliz. 455. Cro. Jac. 312. But there are many caſes 
where the plea or replication is bad in ſubſtance, it is not 
aided by the ſtatute of jeofailes. See Com. Dig. V. 1. tit. 
Amendment. 
If iſſue be taken on a dilatory plea, &c. and found 
againſt thedefendant, finalandperemptory judgment ſhall 


judgrnent. 1 Saund. 318, 338. If he 


rought, the judgment muſt be 
ſſue to part, and a demurrer 
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plead over; and if he plead over; the plaintiff ſhall have 


does not join iſſue, 


but demurs, it is the ſame; 2: The 'plaintiff*s attorney ig 


to be paid by the defendant's attorney for entering the 
plea; and for paper books,” in ſpeciabpleadings, Cc. 2 
Lill. 8), 88. And when iſſue is joined between the par- 
ties, it cannot be afterwards waived,” if it be a good i(. 
ſue, without conſent of both parties: But here defeng. 
ant pleads the general iſſue; and it is not entered, he may. 
within four days of the term, waive that iſſue, and plead 
ſpecially ; and when the defendant pleads an abatement 
he may at any time after waive his plea of ſpecial matter 
and plead the general iſſue unleſs there be a rule made 
for him to plead as he wilt ſtand by it. 12 . . h N 
3 Salk. 211. If the plaintiff will not try the iſſue after 
Joined, in ſuch time as he ought by the courſe of the 
court, the defendant may give him a rule to enter it; 
which if he does not he ſhall be nonſuit, Cc. 2 Lill. 94 
If the tender of the iſſue comes on the part of the plain- 
tiff, the form of it is; And this le prays may be inquired 
_ record , or by the country; and when on the part of 
defendant, And of this he puts himſelf upon the country; 
and The plaintiff doth the like, &c. 
There are many acts of parliament, that enable the 
defendant to plead the general iſue—Too numerous, to 
ſet forth in a dictionary. We therefore refer the reader 
to the tables of the ſtatutes, tit. General 1ſue, &c. 
ISSUES ON SHERIFES, Are for neglects and de- 
faults, by amercement and fine to the King, levied out 
of the iſſues and profits of their lands; and double or 
treble iſſues may be laid on a ſheriff for not returning writs 
Sc. But they may be taken off before eſtreated into the 
Exchequer, by rule of court, on good reaſon ſhewn. 2 
Lill. Abr. 89. Iſſues ſhall be levied on jurors, for not ap- 
pearance, tho' on reaſonable excuſe proved by two wit- 
neſſes, the juſtices may diſcharge the iſſues. Star. 25 Hen. 
8. cap. 6. See 1 Keb. 475. | 
ITINERANT, (Itinerans) Travelling or taking ajour- 
ney : And thoſe were anciently called Jufices /tmerant, 
who were ſent with commiſſion into divers counties to hear 
cauſes. 64 
The King's courts were formerly itinerant, being kept 
in the King's palace, and removing with his houſhold. 
The Common Pleas is now fixed by Magna Charta; but 
tho' the court of King's Bench is conſtantly held in /e. 
minfter-Hall, yet there is nothing but cuſtom to fix it there, 
as it is ſuppoſed to be before the King, and if actual) 
ſo, muſt be itinerant. | 
ITINERARY, (Itinerarium) A commentary concern: 
ing things falling out in journies. Law Lat. Dit. 
JUBILEE, ( Annus Jubileus) The moſt ſolemn time of 
Feſtival at Rome, when the Pope gives his bleſling and re. 
miſſion of ſins. It was firſt inſtituted by Boniface the sch, 
in the year 1 300, who granted a plenary indulgence and 
remiſſion of fins to all who ſhould viſit the churches of 
St. Peter and St. Paul at Rome in that year, and ſtay 
there fifteen days; and this he ordered to be obſerve! 
once in every hundred years; which Pope Clement the 6th 
reduced to fifty years, anno 1350, and to be held up" 
the day of circumciſion of our Saviour: And Urban the 
4th, in the year 1 389, ordained it to be kept ever) chr 
ty- three years, that being the age of our Saviour: Air 
which, Pope Sixtus the 6th, reduced it to deen. 
years. In imitation of · the grand jubilee of Rom", 
Monks of Chriſt- Church in Canterbury, every fiftieth or 
invited a great concourſe of people to come thither, an 
viſit the tomb of Thomas Becker. And King Edv. 3” 
the fiſtieth year of his age, which was 1362, cauſed 
birth-day to be obſerved at court, in the name of a 1 4 
bilee ; giving pardons, privileges, and other civil indu 
gencies. : 
_ JUBILAUS, Signified afterwards a _— 
dred years old, and likewiſe a poſſeſſion. or e 
for fifty years. Si ager non invenietur in ſcripiion- ay 
tur de ſenioritus, &c. Er fi ſub certo jubilæo mani, 
vituperatione maneat in æternum. Du Freſne.  _ 
JUDAISM, ( Fudaiſmus) The cuſtoms, n. 7 
rites of the Jews : Alſo the income heretofore 3c" > 
from the Jews to the King: And the word Juda/" 


man one hun- 


taken for 


be given; but it is otherwiſe on a demurrer. Raym 118. 
A good iſſue is offered to the defendant, he ought not to 


formerly uſed for a mortgage; and ſometimes 
ulury. Ex Magno Rot. Poe, de anno 9 Ed. 2. 


Joie 
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; y taken for the manſon or dwelling- | to kill a judge of either bench, or of aſſiſe, Sc. in his 
8 in any town; as Wigrontam cepit 2 | place adminiftring juſtice, is treaſon: Alſo drawing a wea- 
intravit; & Judaiſmum evertit. Riſhangor, p. 668. And | pon only upon a judge, in any of the courts of Juftice, the 
ir ſometimes ſignifies uſury : as, Empta fuit grang ia, &c. offender ſnall loſe his right hand, forfeit his lands and 
. obligata in magnis debtitis in Judaiſmo. Aion. 1 m goods, and ſuffer perpetual impriſonment. 25 Ed. 3. cap. 
7 Nef act: 5 12. 2 If. 549. Judges are not in any way puniſhable 
P. f ok. (Fudex Is a chief magiſtrate in the law, to | for a mere error of judgment: And no action will lie a- 
try civil and criminal cauſts, and puniſh offences. He is er a judge for an erroneous judgment; or for a wrong- 
pointed with a certain juriſdiction; and our King hath ful impriſonment, Se. 2 Hawk. 4 1 Mod. 184. The 
He nomination and appointment of judges: 2 Inft. 56. A Judges of courts of record are freed from all proſecutions 
judge at his creation takes an oath, That be will ſerve the | whatſoever, except in the parliament, where they may be 
King, and indifferently adminiſter juftice io all men, without puniſhed, for any thing done by them in ſuch courts as 
reſpef of perſons, take no bribe, give no counſel where be ir Judges; this is to ſupport their dignity and authority, and 
a party, nor deny right to any, theo the King by his letters, draw veneration to their perſons, and ſubmiſſion to their 
or by expreſs words, command the contrary, Nc. and he is | judgments : But if a judge will ſo far forget the dignit 
anſwerable in body, land and goods. 18 Ed. 3. c. 1. and honour of his poſt, as to turn ſolicitor in a cauſe whic 
Tudex off lex loquens, and ought to judge by laws, and he is to judge, and privately and extrajudicially tamper 
not by examples: . a judge is called jufticia in with witneſſes, or labour jurors, he may be dealt with 
abfirafio, becauſe he fbould be at tt "were juſtice itſelf. according to the ſame capacity to which he ſo baſely de- 
Co. Lit. 71. ) Rep. 4. And all the commiſſions of | grades himſelf. 12 Rep. 24. Vaugh. 1 3. S. P. C. 173. 
j are bounded with this limitation, Fucturi quad ad Bribery in judges is puniſhable by loſs of office, fine 
jufttriam pertinet ſecundunt legem & conſuetudinem Augliæ. and impriſonment ; and by the Common law, bribery of 
There are ancient precedents of judges, who were fined | Judges, in relation to a cauſe depending before them, has 
when they tranſgreſſed the laws, tho' commanded by | been puniſhed as treaſon.” 1 Leon. 295. Cro. Fac. 65. 
warrants from the King; and it is faid that Earl 7. afl, 1 Hawk. 170. A judge ignorantly condemns a man to 
who was a Chancellor, was beheaded for acting upon the death for felony, when it is not felony; for this offence, 
King's warrant againſt law. Burnet's Rich. 2. pag. the judge ſhall be fined and impriſoned, and loſe his of- 
28. The judges are to give judgment according to law, | fice. Jenk. Cent. 162. If a judge who hath no juriſ- 
and what is alledged and proved: And they have a pri- diction of the cauſe, give judgment of death and award 
vate knowledge, and a judicial knowledge, tho' they | execution, which is executed, ſuch judge is guilty of fe- 
cannot judgeof their own private knowledge, but may uſe lony ; and alſo the officer who executes the ſentence. H. 
their diſeretion; but where a judge has a judicial know- | P. C. 35. 10 Rep. 76. And if juſtices of peace, on indict- 
ledge, he may and ought to give judgment according to | ment of treſpaſs, arraign a man of felony, and judge him 
it. Plowd. 82. King Henry 4. demanded of Fudge | to death, and he is executed, it is felony in them. H. 
Gaſcaigne, if he ſaw one in his [preſence kill A. B. and | P. C 35. Dalt. cap. 98. A judge ought not to judge in 
another perſon who was not culpable, ſhould be indiCted | his own cauſe, or in pleas where he is party. 8 Rep. 
of this, and found Guilty before him, what he would | 118. ; Wet 
do in this caſe; to which he anſwered, That he ought to If a fine be levied to a juſtice of Bank, he cannot take 0 
reſpite the' judgment againſt him, and relate the matter to| the conuſance for he cannot be his own judge. 8 H. 6. 
the King, in order to procure him a pardon - for there le can- | 21. Br. Patents, pl. 15. cites S. C. per Martin. If a fine 
mot acguit him, and give judgment according to his private | be levied by a juſtice in Bank, his name ſhall not be In 
» knowledge. Ibid. bb | the fine. 11 H. 6. 49. b. So, if a fine be levied to a 
And the ſame King Henry, when his eldeſt fon the | juſtice of Bank, his name ſhall not be in the fine; be- 
Prince, was by the Lord Chief Juſtice committed to priſon | cauſe he ſhall not be judge in his own cauſe. | id. | 
for a great miſdemeanor, thanked God that he had a fon | So if a juſtice of Bank be ſued in Bank, he cannot re- 
of that Obedience, and a judge of that courage and im- | cord it; it ſhall be recorded by the other juſtices. So if 
partiality. Sw. The King in all caſes doth judge by | a juſtice of Bank ſues there, he cannot record it, but ir 
his judges; who ought to be of counſel with priſoners : | ſhall be recorded by the other juſtices. Bid. If the chie 
And if they are doubtful or miſtaken in matter of law, a | juſtice of Bank be to ſue a writ there, the writ ſhall not 
ſtander-by may be allowed to inform the court, as amicus | be in his name, but in the name of the ſecondary. 8 H. 
curiæ. 2Inft. 178. Our judges are to execute their offi- | 6. 19. 6. 
ces in proper perſon, and cannot act by deputy, or tranſ= | None may judge in his own cauſe. Did. See Herodi 
fer their power to others; as the judges of eccleſiaſtical | Dire#a, lib. 2. fol. 1440. Arg. Bridgm. 11, 12. for 
courts may. 1 Roll. Abr. 382. Bro. Judges, 11. Yet | it is a manifeſt contradiction that a man can be agent and 
where there are divers judges of a court of record, the | patient in the ſame thing, and what Lord Coke ſays in Dr. 
act of any one of them is effectual; eſpecially if their | Bonham's caſe is far from any extravagancy ; for it is a 
commiſſions do not expreſsly require more. 2 Hawk. | very reaſonable and true ſaying, that if an act of parlia- 
3. Tho' what a majority rules when preſent, is the a&t | ment ſhould ordain, that the ſame peyſon ſhould be 
of the court. If on a demurrer or ſpecial verdict, the | party and judge, or, as is the ſame thing, judge in his 
judges are divided in opinion, two againſt two, the cauſe | own cauſe, it would be a void act of parliament per 
muſt be adjourned into the Exchequer Chamber. 3 Mod. 156. | Holt Ch. J. 12 Mad. 687. 
And a rule is to be made for this purpoſe, and the record | This is a ground in the feudal law alſo, as appears in 
certified, c. g Med. 335. In fines levied all the judges | the prelections of Meſenbecb. cap. 17. fol. 401. © 
of C. B. ought to be particularly named: But writs of cer-\ Judgment given by a judge, who is party in the ſuit 
nor ari to remove records out of that court, Ec. are di- | with another, and ſo entered of record, is error, altho' ſe- 
rected to the Chief Juſtice, without naming his compa- | veral other judges ſit there, and give judgment for the 
nions. 1 H. J. 27. FJenk. Cent. 167. | judge who is party. Jenk. go. pl. 54. 

When a record is before the judges, they ought ex | Where a judge has an intereſt, neither he nor his de- 
officio to try it: And they are to take notice of ſtatutes, and | puty can determine a cauſe, or fit in court; and if he 
of the terms, Sc. Did. 215, 298. No judge is com- does, a prohibition lies. Mich. 20 Car. 2. Hard, 503. 

pellable to deliver his opinion before-hand, in relation to | Brooks v. Earl of Rivers. | 
any queſtion which may after come judicially before him.. A juſtice cannot raſe a record, nor embezzle it, nor 


34 file an indictment which is not found, nor give judgment 


"f. 29. Judges of the Common law, have no ordi- 
nary jurifdiftion to examine witneſſes at their chambers; | of death where the law does not give it; if he does, it 
is miſpriſion, he ſhall loſe his office, and make fine for 


by conſent of parties, and rule of court, they may 
y. Br. Judges, pl. 33. 


- 


: 


2 interrogatories; and ſome things done by judges at | miſpriſion ; but it is not felon 
r chambers, in order to proceedings in court, are ac- | cites 2 R. 3. 9. = 
omg as done by the court. | Where judges are limited to the ſubject matter of their 
*. Judge ſhall not be generally excepted againſt, or | juriſdiction, and they exceed the limits of their juriſdic- 
nga or have any action brought againſt him, for | tion, action lies againſt them, per Powell J. 2 Lunw. 
at he does as judge. 1 Inſt. 294. 2 Inf. 422. And 1568. 


1 U o 


1568. Mich. 4 WW & 


removed 
of Parliament. 

For the judges 
of the judges, ſee in Stat. 20 Ed. 3. c. 1. 
9 R. 2. c. 1. Of the immunity of judges from proſe- 
cutions, ſee Stat. 31 Ed. 3. ſtat. 4. c. 17: | 


by the crown, upon the addreſs of both Houſes 


3. fat. 4. The duty 
8 R. 2. c. 3. 


* 


oath, ſee Sr. 18 E. 


. JUDGER. In Chefbwe, to be Judger of a town, is to 
ſerve on the jury there. Leicefter's Hiſt. Antiq. 302. 

. JUDGMENT, (judicium, quaſi juris dictum) Is the de- 
termination or ſentence of the judges upon the ſuit, Sc. 
and the ancient words of judgments are, confideratum eff 
per curiam, c. becauſe judgment is ever given by the court 
upon due conſideration. had of the record and matter be- 
fore them. 1 Inſt. 29. Of judgments, ſome are final, 
and ſome not, &c. And a judgment may be given not 
only upon trial of the iſſue ; but by default, nibil dicit, 
confeſſion, or on demurrer; and ontlaury is a judgment in it- 
ſelf. ' 1 Inſt. 167. 2 Inſt. 236. Finch. 45). There is 
likewiſe judgment for departing in  deſpight of the court, 
without leave, in common recovenes, 2 And after an 
iſſue joined in a cauſe to be tried by the plaintiff and de- 
ſendant, the plaintiff may, (if he will,) without going to 
trial or any verdict, accept of a judgment from the defend- 
ant, which judgment muſt be by relicta veriſicatione cog - 
nit adlionem but on this judgment error may be brought 
without putting in bail, which it may not on judgment 
after verdict. 2 Lill. Abr. 104. 

Judgment is ſometimes had with a ceſſat executio; and if 
the defendant gives a judgment, with ſtay of execution, 
till a certain day, the plaintiff may notwithſtanding ſue 
forth a capias or a fieri facias into the county where the 
action is laid, returnable before the day, to enable him 
at that day to take a teſtatum againſt the defendant : tho 
he ſhall not in that caſe ſue out a capias to warrant a ſcire 
facias againſt the bail. Paſch. 22. Car.2. If debt be 
brought againſt an executor upon the bond of the teſtator, 
and he pleads plene adminiftravit, this is a confeſſion of the 
debt; and the plaintiff may have judgment with a fat 

ell. 


executro till the defendant hath aflets. 4 Rep. 2 
Abr. 1052. 

On interlocutory judgments, upon dilatory pleas, it is in 
many caſes re/pondeat oufter, to anſwer over; and if the 
plaintiff or defendant die after interlocutory j „the 
action ſhall not abate. Stat. 8 & 9g HW. z. c.11. Fudg- 
ment upon a demurrer to a declaration, Sc. is no bar to 
any other action; becanſe it is not on the merits, and the 
plaintiff may afterwards make his declaration right, and 
then proceed. 2 Lill. 113. But other judgments may be 
pleaded in bar to any other action for the ſame cauſe; and 
Judgment in an inferior court, may be alledged in bar to an 
action in a ſuperior court. 2 Lev. 93. A judgment on 
nil dicit, in caſe, treſpaſs, or covenant, Sc. is not perfect, 
until writ of enquiry of damages taken out and executed 
upon it, of which notice is to be given the defendant, 
and the time of execution, Fc. But in debt, it is a per- 
fect judgment as ſoon as ſigned, Sc. and there needs no 
writ of enquiry, 2 Lill. 105: 

- Where damages are given upon a judgment without trial, 
there ſhall iſſue out a writ of enquiry of damages; and 


If in debt, part is found for the plaintiff, 


| fendant/is acquitted. Cru. El- 699 
aſſault, falſe impriſonment, 


Ji UD 
gives damages; without writ of enquiry. 1 15 10. 
Jud ment final ought not to be given upon default in real 


I Led. Tos, 
en and the te. 
' fendant acquitted of the reſidue; the judgment muſt he 
od quer. in miſericurdia for that part whereof the de- 
4& 5W.& Mc. 12. takes away che capiatur in treſpaſs, 
| wand there is in lieu 
' thereof 65. 84: paid to the ſecondary for the fine before 
.he-figns judgment.” r ut vt r 

All judgments given in any court of record, muſt be 
duly entered: the plaintiff s attorney, four days after the 
Poſtes is brought into court, if the rule for judgment is out, 
may enter judgment for his client by the courſe of the 
oourt. 2 Lill. Abr. 9. After a- rule to ſign judpnent, 
there ought to be four days exclufive of the day on which 
the rule was made, before the judgment is ſigned, that the 
party may have a reaſonable time to bring writ of error: 
in C. B. they never give rules for ſigning judgment, but 
ſtay till the quarto die po, which makes but four days in- 
cluſive. Mod: Caſ. 241. A plaintiff got his judgmen; 
ſigned on. the day, but it-wasmot executed till after 
the ſixth day, ſo that the defendant had time enough to 
bring a writ of error, or move any thing in arreſt of jude- 
ment : but the court of B. R. held the ſigning of the jude- 
ment to be irregular, it being before the day allowed by 
the rules of the court; and tho' execution was taken out 
afterwards, judgment was ſet aſide. ' g Med. 205. 

If a diſtringas is returnable within term, and the party, 
Sc. is tried two or three days only before the end of the 
term, the judgment ſhall be entered that very term, tho' 
there be not four days to move in arreſt of judgment. 1 
Salk. 57. But if verdict be given after term, no judgment 
can be given on it till the next term following; for the 
judgment is the act of the court, and the court fits not but 
in term. Mich. 22 Car. B. R. If: verdict paſs for the 
plaintiff, and he will not enter his judgment; the defendant 
by motion of court may oblige him to it. 2 Lill. Alr. 
97. The defendant may enforce the plaintiff to enter 
his judgment, to the end he may plead it to another action. 
Latch. 216. 1 Danv. 722. Palm. 281. So if the de- 
fendant wants to bring a writ of error. Judgments are not 
only to be ſigned by a Judge, but entered of record; be- 
fore which they are not judgments: and in a judgment 
given to recover a ſum of money, the ſum muſt be entered 
in words at length; and not in figures, which may be 
eaſily altered; and a judgment was reverſed, becauſe the 
time when gruen was in figures, and the ſum recovered cx- 
preſſed in figures, &c. But the court may amend their 
Judgments of the ſame term, becauſe the term is but as one 
day in law; tho' they may not do it in another term. 2 
Lill. 103. 3 Lev. 430. If a judgment be unduly obtained, 
the court will vacate the judgment, and reſtore the party 
damnified ; if not, puniſh the offender : but it is _ 
the courſe of the court to vacate a judgment the laſt day 

ff die before judgment, it ſhall 


of the term. Paſch. 1656. 
By ſtatute, if the plainti | 
not hinder the judgment being entered, provided it be 
done within two terms after verdict. 17 Car. 2. cap. 8. 
A judgment entered in C B. ſhall relate to the in day 
of the term, and be a from that time: but 2 
Judgment in F. R. ſhall relate only to the firſt day of the 
term. Cre. Car. 102. If a rule be given for the defend- 
ant to plead at a certain day, and he do not plead ac- 
cordingly, the plaintiff may enter judgment againſt him, 
without moving the court; tho” in real actions, and cri- 
| minal cauſes, on indictments, &c. there muſt be a m 
tion in court for a peremptory rule. 2 Lill. 116. Yet? 
plaintiff, after he hath ſigned judgment againſt the de- 
fendant, may waive if it he will, and accept of a plea 
from the defendant. Fin. 23 Car. B. R. 

If a judgment be obtained, but the plaintiff doth not 
take out execution within a year and a day, the judy . 
muſt be revived. by /cire facias,* If any thing be ente 17 
in a judgment, which is not mentioned in the page l 
declaration, the judgment is not good. 2 Lill 104. 


of actions; but a grand cape upon default before 


and a petit cape on default after appearance. 


where it appears upon the record, that the plaintiff — 


IJ BY was TH ywm ry COT 


7 * 1 * 
28 — * N " WT * 
1 
„ OL 
© 


a K Shed au 
b Z : 
* 
4 * 
bl * 
| * 


cauſe of action, he ſhall never have judgment. 8 Rep. 
1 In ſuch caſe the court may give judgment for the 
defendant, 1 Plowd. 66. Altho it appear to the court 
that the defendant's title is not good, if the plaintiff in 
his declaration hath not ſet forth a good title for him- 
ſelf, the court ſhall never give him ee 2 Lill. 98. 
Tho the plaintiff deſtroys the defendant's title, if he 
gives him another title by pleading, c. the defendant 
ſhall have judgment; for the court are to Judge upon the 
whole record. 8. Rep. 90. But if action of treſpaſs is 
brought for treſpaſs done in lands belonging to ſuch a 
houſe, and it appears at the trial that the plaintiff had 
no title to the houſe, the court cannot give judgment to 
turn him out of poſſeſſion, becauſe that was not judi- 
cially before them. 3 Salk. 213. | 

In debt on ſpecialty, the whole and exact ſum muſt be 
demanded ; or the judgment upon it will not to be good. 
3 Mad. 41. If more bein the Judgment than the plaintiff 
demands, it is erroneous ; tho' this may be helped by a 
remifit dampna for part. 2 Lill. 27. : | 

If iſſue is found againſt one party in a ſuit, and not 
againſt the other, judgment may be for the plaintiff to re- 
cover againſt him where the matter is found; and a nil 
capiat per billam be entered againſt the plaintiff as to the 
other. 1 Saund. 216. And when ſeveral damages are 
recovered againſt ſeveral defendants, the plaintiff may 
enter a nolle proſequi as to one of the defendants, Sc. and 
have judgment againſt one only for the damages againſt 
him. 3 Med. 101. In treſpaſs and aſſault againſt three 
perſons, they plead ſeverally, and are found guilty, arid 
entire damages are _-_ the judgment is good; and where 
there is but one judgment for the damages againſt ſeveral, 
the plaintiff may make his election againſt which he will 
take his judgment. Cro. Jac. 384. Cro. Eliz. 118. If one 
entire judgment is given againſt two ſeveral perſons, and 
one of them is an infant, the whole judgment is void; 
(which being entire cannot be divided) except the infant 
be joint executor with the other party. 2 Lill. 100. 
When a judgment is entite, it cannot be divided, to make 
one part of it good, and another part thereof erroneous ; 
but if it be not an entire judgment, it may. id. On 
action where damages are to be recovered, if the decla- 
ration be good in part, and inſufficient in part, and the 
defendant demurs upon the entire declaration; the plain- 
tiff ſhall have judgment for that which is well laid, and 
be barred for the reſt. 2 Saund. 379. And if in action 
of debt upon three bonds, it appears that one of them 
is forfeited, Gc. the plaintiff ſhall have judgment for the 


other two. 1 Saund, 286. 


Where a judgment is partly by the Common law, and 
partly by ſtatute, the judgment at Common law may re- 
main and be compleat, without the other. 1 Salk. 24. 

Where there are two diſtinct judgments, one at Com- 
mon law, and the other by ſtatute, one may be affirmed, 
and the other reverſed on a writ of error. Annaly 50. 
Every judgment ought to be compleat and formal: one 
Judgment cannot determine another judgment; and the 
Judges will not give a judgment againſt law, although 
the plaintiff and defendant do agree to it. 1 Salk. 213. 
Cro. Eliz. 817. Trin. 23 Car. B. R. In actions perſon- 
al, Judgment given againſt the plaintiff upon any plea to 

him, is peremptory. Tenk. Cent. 52. If the de- 
fendant doth not deny the debt, or other matter in ſuit, 
but endeavours to elude the action by inſufficient plead- 
ing: in this caſe, if it be found for the plaintiff, he ſhall 
have judgment; but not vice verſa, if for the defendant, 
becauſe the matter of the ſuit is not fully and ſufficiently 
denied, but in ſome meaſure confeſſed by the inſufficient 
plea. Bid. 30. judgment may not be given for the 
plaintiff upon an inſufficient bar, if the replication be ſo, 
and ſhew no title ; but a judgment ſhall not be ſet aſide 
for miſpleading a point collateral to the iſſue. Hb. 8, 
128. Indebt upon an obligation, the defendant pleaded 
that he delivered it on a condition to be performed by 

plaintiff, which he had not done, and therefore it was 
not his deed; the jury found for the defendant, that the 
condition was not performed, yet the plaintiff had judg- 
ment; for the defendant's plea — it to be his deed, 


and the verdict does not diſprove it, and the iſſue is deed 


J p 
hath his judgment upon the defendant's confeſſion, not 
upon the verdict. /bid. | | 

A judgment contrary to the verdict found in the cauſe 
is generally void; for it is to be warranted by the verdict. 
Mich. 22 Car. B. R. There may be caſes where judg- 
ment may be given for one of the parties contrary to t 
verdict ; as where the defendant pleads ſuch a plea as in 
effect acknowledges the demand, there, tho? there ſhould. 
be a verdict for defendant, judgment ſhall be for the 
plaintiff, or the judge of Ni prius may refuſe to try it. 
Annaly 250. If a verdict is imperfect, judgment can- 
not be given upon it; and for the incertainty of the 
verdict, judgment may be void. 2 Lill. 111. Raym. 
220. Action of debt lies upon a good judgment, as well 
after writ of error brought as before. Raym. 100. 2 
Med. 127. In actions of debt on bonds, a rule may be 
made to ſtay proceedings on payment of principal, intereſt 
and coſts. Mod. Ca. 60. If a 8 is recovered, 
Jointly againſt three defendants, the plaintiff cannot bring 
action of debt upon that judgment againſt one alone. 
2 Leon. 220. A plaintiff ſhall not have a new action of 
debt on the ſame bond, &c. after judgment had on it, as 
long as the judgment is in force. 6 Rep. 2. 2 Nel/. 
Abr. 1056. An erroneous judgment in Chancery is re- 
verſible th B. R. Dyer 315. And if the Houſe of Lords 
reverſe a judgment of B. R. the Lords are to enter the 
new judgment, and not the court of B. R. who by the 
firſt judgment had executed their authority. Trin, 6 Ann. 
B. R. 1 Salk. 403. Judgments are to continue, till 
they ſhall be attaint by error. Stat. 4 H. 4. cap. 23. 
And after verdict given in any court of record, there ſhall 
be no ſtay of judgment for want-of form in a writ, count, 
Sc. or miſtaking the name of either party, ſum of money, 
day, month, year, Sc. rightly named in any writ or re- 
cord preceding, &c. 18 Eliz. cap. 14. 16.& 17 Car. 
; BY Ji a 

A ſmall miſtake in the title of a declaration is not a 
reaſon to ſet aſide the judgment, and the roll may be 
right. Wilſ. par. 1. 104. | 

A regular judgment in a crown cauſe cannot be ſet 
aſide on payment of coſts. I. 163. a 

Where there is a judgment and no ſurpriſe, it ſnall not 
be ſet aſide on an affidavit of a matter relative to the merits 
which might have been pleaded. Annaly 1 57. 

Where the condition of a bond was, that the 
was not to be paid till a future day, and the conuſee by 


took out execution before the day, the court would not 
ſet. the judgment aſide, but did the execution. id. 


270. END 

The Stat. 8 W. 3. c. 11. orders judgment for coſts, 
upon demurrers, and on ſuing writs of error, where the 
former judgment is affirmed, &c. And the ſtatutes of 
jeofailes extend to judgments upon nibil dicit, confeſſion, 
& non ſum informatus, Sc. 4 Ann. c. 16. See. Error, 
Jeofaile, and Iſſue. wh 
JUDGMENTS ACKNOWLEDGED FOR DEBTS. 
The courſe for one to acknowledge a t for debt. 
is for him that doth acknowledge it, to give a warrant of 
attorney to ſome attorney of that court where the judg- 
ment is to be acknowledged, to appear for him at his ſur, 
againſt the party who is to have the judgment acknow- 
ledged unto him; and alſo to file common bail, and re- 
ceive a declaration, and then plead non ſum informatus, c. 
or to let it paſs by nibil dicit ; whereupon judgment is en- 
tered for want of a plea. 2 Lill. 105. If one gives a 
warrant of attorney to confeſs judgment, and dies before 
it is confeſſed, this is a countermand of the warrant. 
1 Ventr. 310. Tho' the courts have, on motion, allowed 
judgment to be entered up.—Where they may be entered 
after the party's death, ſee Annaly 1 58.—But the rule 
does not hold in adverſary ſuits. bid 183. If a feme 
ſole gives warrant of attorney to confeſs judgment, and 
marries before it is entered, the warrant is alſo counter- 
manded ; and judgment ſhall not be entered againſt huſ- 
band and wife. 1 Saſk 399. 
Aman under arreſt gives warrant of attorney to confeſs 
a judgment ; if no attorney for the defendant is then pre- 
ſent, the court, on a ſuppoſition that the judgment was 


or no deed, &c. Jenk. Cent. 102. Here the plaintiff | 


obtained by force or fear, will ſer aſide the ſame. 1 
* Salk. 


virtue of a warrant of attorney entered judgment, and 


* * 
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Salk. 402. It has been adjudged, that if one under arreſt 
gives a warrant to confeſs judgment, if an attorney be not 
by, it is ill: and fo it is if one be ſeemingly: diſcharged, 
with deſign that he ſhould give a warrant of attorney to 
confeſs a judgment: but if one arreſted by proceſs of an 
inferior court, gives a warrant for confeſſing judgment 
in that court, B. R. will not ſet it aſide, tho an attorney 
be not preſent. 'Mich. 2 Ann. Mad. Caf. 85. And where 
one has been in priſon ſome time, and he confeſſes judg- 
ment to his creditor voluntarily, that judgment ſhall 
ſtand, altho' there be an attorney.  Fareſley's Rep. 115. 
A judgment confeſſed upon terms, being in effect condi- 
tional, the court will ſee the terms performed: but where 
a judgment is acknowledged abſolutely, and a ſubſequent 
agreement is made, this does not affect the judgment, 
and the court will take no notice of it. bd. 400. If 
a warrant be to enter judgment as of ſuch a term, or any 
time after; the attorney may enter it at any time during 
life; but without thoſe words the judgment muſt be enter- 
ed the term expreſſed in the warrant : and if no term be 
mentioned, it may be intended the next term. 1 Med. 1. 
Or it has been held, it may be entered within a year after 
the date of it: and if judgment upon a warrant of attor- 
ney be not entered within the year, it cannot be done 
without leave of the court, on motion and affidavit made 
of the party's being living, and the debt not fatisfied. 
2 Lill. Abr. 118. 2 Show. 253. It is dangerous to take 
a judgment acknowledged in the vacation, as of the 
preceding term; and if any ſuch judgment be taken, the 
warrant of attorney to confeſs the ſame muſt bear date. 
before, or in the term whereof it is confeſſed : but the 
ſafeſt way is to make it a judgment of the ſubſequent 
term. 2 Lill. 103. 2 Ih | 
By Holt Chief Juſtice, If one will enter a judgment as 
ol a precedent term, he muſt actually enter it before the 
ein day of the ſucceeding term: and if judgment be 
gned in Hilary term and in the ſubſequent vacation, 
the defendant ſells lands, if beſore the Eſoin of Eafter 
term, the plaintiff enters his judgment, it ſhall affect the 
lands in the hands of the purchaſer; and if one enters 
Judgment ſo in vacation, when the party is dead, the 
Judgment ſhall be good by relation, if he was living in 
the precedent term. 1 Salk. 401. Lawof Securities, 74. 
On complaints for delay of entering judgments, the ſame 
ſhall be examined into by commiſſioners and ordered to be 
entered, Sc. by the Stat. 14. Ed. 3. and by 29 Car. 
2. c. 3. Judgments, as againſt purchaſers, ſhall only 
relate to the day of ſigning. 29 Car. 2. c. 3. ſea. 15. 
If any perſon having acknowledged or ſuffered a judg- 
ment as a ſecurity for money, afterwards on borrowing 
other money of another, mortgage his lands, &c. with- 
out giving notice of ſuch judgment, unleſs he pay it off 
in fix months, he ſhall forfeit his equity of redemption, 
Sc. 4W.&M. . 16. The particular times of en- 
tering judgments of debt, by confeſſion, non fan informa- 
tus, &c. and docketting them after every term, by the | 
clerks of courts, c. is directed under the penalty of 
100. by Stat. 4 & 5. M. cap. 20. And no judg- 


fn 


| Fuch 389, 467. But one convicted of a ſcandalous l 


hid judgment to pay a fine, and to go to all the 
11 Heftminfler-Hall with a paper in bes hat ſignifying te 
crime; and on his behaving ampudently, his puniſhmer 
was encreaſed. 1 Saif. 401. No judgment or puniſhment 
can be inflicted unknown to our laws ; but only by act of 
parliament. - Daliſ. 20. And the law makes no diſtinc. 
tion, in fixed and ſtatęd judgments, between a peer and a 
commoner; or between a common and ordinary caſe and 
one extraordinary. 2 Hawk. 443. Judgment cannot be 
given for a corporal puniſhment, in the abſence of the 
party. 1 Saſk. 400. Tho perſons may have judgment 
to be fined in their abſence, having a clerk in court to 
undertake for the fine. 1 Salt. 56. Judgment in high 
treaſon is for the offender to be drawn, hanged, his en. 
trails taken out and burnt, his head cut off, and body 
quartered, Sc. In petit treaſon, to be drawn to the 
place of execution and hanged : and a woman in all caſes 
of high and petit treaſon, to be drawn and burnt. 4 
man or woman for felony, is to be hanged by the neck 
till dead. Miſpriſion of treaſon is liable to impriſonment 
for life. In premunire, the party offending is to be out 
of the King's protection, and his body to remain in priſon 
during the King's pleaſure, Sc. And for miſpriſion of 
felony, fine and impriſonment is inflicted. .2 Haut. 
443, 444. For crimes and miſdemeanors of an infamous 
nature; perjury or forgery at Common law, groſs cheats, 
conſpiracy, . keeping bawdy-houſes, Sc. the judgments 
are diſcretionary in the court, by fine, pillory, whipping, 
Sc. 2 Hawk. 445. See Execution in Criminal Cafes. 
As to the ſeveral kinds of judgments, vide 1 Hawk. P. C. 
57, 1), 184, 193, 196. 2 Hawk. P. C. 380, 442, 3, 
4, 5. 3 Inſt. 210, II, 12, 13, 14, 16, 18, 19, 20, 222, 
4. 1 Hal. P. C. 375. Oe; 
JUDGMENT ARRESTED, In civil and criminal 
caſes. See Arreſt of Judgment. | | | 
JUDGMENT OR TRIAL BY THE HOLY CROSS, 
Was a trial in eccleſiaſtical caſes, anciently in uſe among 
the Saxons. Crefſ. Church Hift. 960. 
JUDICATORES TERRARUM, Are perſons in the 
county palatine of Cheſter, who on a writ of error out of 
Chancery, are to conſider of the judgment given there, 
and reform it; and if they do not, and it be found er- 
roneous, they forfeit 1o00l. to the King by the cuſtom. 
Dyer 348. Jenk. Cent. 71. | 5 
JUDICES FISCALES ; So Polydore Virgil calls Emp- 
ſon and Dudley, who were employed by Hen. J. for taking 
the benefit of penal ſtatutes, and were put to death by 
Hen. 8. See Lord Herb. H. 8. fal. 5, 65. 
JUDICIAL deciſions, opinions or determinations, 4s 
far as they refer to the laws of this kingdom, are for the 
matter of them of three kinds. 1ſt, They are either ſuch 
as have their reaſons finglyin the laws and cuſtoms of this 
kingdom; as who ſhall ſucceed as heir to the anceſtor ; 
what is the ceremony requiſite for paſling a freehold 
what eſtate, and how much the wife ſhall have for her 
dower? And many ſuch matters, wherein the ancient 
and expreſſed laws of the kingdom give an expreſs d. 


ment ſhall affect purchaſers of lands and mortgagees till | fon, and the judge ſeems only the inſtrument to pro- 


docketted; nor have any preference againſt heirs, execu- 
tors, &c. in the adminiſtration of eſtates. bid. Upon 
ſigning judgment 65. 84. is to be paid the proper officer, 
in ſatisfaction of the capiatur fine, Sc. GS . 
c. 12. To ſearch for judgments a fee is paid of 4d. a 
term. | | | | 
On judgments, a releaſe of errors is uſually entered 
into at the time of the warrant of attorney given, or judg- 
ment had. And in caſe of ſoveral judgments, if two are 
given in one term, and the laſt is firſt executed, that cre- 
ditor hath the beſt title. Laich. gg. When a judgment 
is fatisfied;. it is to be acknowledged on record by attor- 
ney, Sc.  Acknowledging a judgment in the name of 
another, who is not privy ar conſenting to the ſame, is | 
felony. Stat. 21 Fac. 1. cap. 26. | 
| JUDGMENT CRIMINAL CASES. No man can 
be attainted of treaſon or felony, but on judgment by ex- 
preſsſentence, or by outlawry, or abjuration. 2Hawk.447. 
And aperſonſhall not have two judgmentsfor oneoffence; 
for in outlawry, which is a judgment, execution ſhall be 


nounce it; and in thoſe things the law or cuſtom of the 
realm is the only rule to Judge by, and in reference to 
thoſe matters, the deciſions of courts are the conſervato- 
ries and evidences of thoſe laws. Or 2dly, They are 
ſuch deciſions, as by way of deduction and illation upon 
thoſe laws are formed or deduced ; as for the pages 
Whether of an eſtate thus or thus limited the wife ſha 

be endowed ? Whether if thus or thus limited, the ber 
may be barred? And an infinite number of _—_ 
complicated queſtions. And herein the rule of m_ 
is; firſt, the Common law and cuſtom of the —_ 
which is the great ſubſtratum that is to be ma e 
then authorities of deciſions of former times in the Of 
or the like caſes; and then the reaſon of the thing itie 1. 
3dly, Or they are ſuch as ſeem to have no other gui 
but the common reaſon of the thing, unleſs the {ame Pe 
has been formerly decided, as in the expoſition * 

intention of clauſes in deeds, wills, covenants, c 
where the very ſenſe of the words, and their — 

relations give a rational account of the meaning ile pars 


awarded againſt the offender, but no ſentence pronounced. 


— in ſuch caſes the judge does much better herein, tht 
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a bare grave gramn rian or logician, or other pru- 
= man — ; — caſes there have 3 for- 
ſolutions, either in point, or agreeing in reaſon or 
— with the caſe in queſtion ; or perhaps the clauſe 
to be expounded is mingled with ſome term or clauſes 


that require the knowledge of the law to help out with 
the contention or expoſition ; both which often happen | 


in the ſame caſe; therefore it requires the knowledge of 


the law to render and expound ſuch clauſes and ſentences; 


and doubtleſs a good common lawyer is the beſt expoſitor 


of ſuch clauſe, Sc. Hale's Hiſt. Com. Law 68, 69. cites 


Plowden 122 to 130, 140, Sc. : | 
An extra- judicial opinion given in, or out of court, is 


no more than the prolatum or ſaying of him who gives it, 


nor can be taken for his opinion, unleſs every thing ſpo- 
ken at pleaſure muſt paſs as the ſpeaker's opinion. augh. 


So an opinion given in court, if not neceſſary to the 
judgment given of record, but that it might have been 
as well given, if no ſuch, or a contrary opinion had been 
broached, is no judicial opinion, nor more than a gratis 
diftum. But an opinion, tho' erroneous, concluding to 
the Lars 1a is a judicial opinion, becauſe delivered 
under the ſanction of the judges oath upon deliberation, 
which aſſures that it*is or was, when delivered, the opi- 
nion of the deliverer. 7b:d. | 

JUDICIAL POWER. By the long and uniform uſage 


of many ages, our Kings have delegated their whole ju- 


dicial power to the judges of their ſeveral courts; which 
are the grand depoſitory of the fundamental laws of the 
kingdom, and have gained a known and ftatedjurifdittion, 
regulated by certain and eſtabliſhed rules, which the 
crown itſelf cannot alter but by act of parliament. Black. 
Cim. 1 V. 267. cites 2 Hawk. P. C. 2. 

As to the great propriety and indeed conſequence of 
ſeparating the judicial, from the legiſlative and executive 
power of the ſtate, ſee Monte/quieu L' Eſprit des Loix Liu. 
Al. c. 6. fo. 208, Cc. of 1 2 of quarto edition. 

JUDICIAL WRITS. The capias, and all other ſub- 
ſequent to the original writ, not iſſuing out of Chancery, 
but from the court into which the original was returnable, 
and being grounded on what has paſſed in that court in 
conſequence of the ſheriff's return, are called judicial, 
not original, writs; they iſſue under the private ſeal of 
that court, and not under the Great Seal of England; 
and are zefted, not in the King's name, but in that of the 
Chief Juſtice only. Black. Com. 3 V. 282. 
A DEI, The judgment of God; fo our an- 
celtors called thoſe now prohibited trials of ordeal, and 
its ſeveral kinds, Si ſe ſuper defendere non poſſet judicio 
Dei, ſcilicet, aqua vel # = fieret de eo juſlitia. Leges 
Edu. Conf. c. 16. Ses Spelman's Gloſſary on this word, 
and Dr. Brad in his Gloſſary, at the end of his Introduct. 
to Eng. See Suthdore, and Black. Com. 4 V. 336. 

_ JUDICIUM PARIUM, A trial by a man's equals, 
ie. peers by peers, commoners by commoners. The moſt 
glorious privilege that a ſubject can enjoy. It is a protec- 
tion for the lower order of people, againſt the uolence of 
the great, and even the paſſion or caprice of the — 
himſelf. Tis impoſſible ſufficiently to praiſe this inſti- 
tution. The defence of Bingley, againſt anſwering inter- 
Bator ies in the court of King's Bench, as tending to ac- 
cuſe himſelf, may furniſh the reader with ſome pleaſing 
reflections on the ſubject. That defence, (as drawn up 
by the Editor J. M. tho* not for the purpoſe of publica- 


uon) may be ſeen in No. y 5. of the North Briton, with a | 59 
motto prefixed, againſt the opinion of the writer. Vide 


alſo = ; 

„A watery place, according to Domeſday. 
WOA en A cut - throat, or a=: 0 
tum oft preterea ut nullys orcultus jugulator, quales mur- 
derers appellant Angli, de cætero chartam de regia gratia ab- 
Imeret. Thom. Walſingham, p. 343: 

JUGUM TERRE, A yoke of land, in Dome/day, 
contams half a plow-land; viz. Odo tenet de epiſcopo unum 
Jugum terre, & eft dimid. carucate. So alſo 1 Inft. fo. 5. 
% So in Domeſday, Unum jugum de ora, & unum jugum 

berce; i.e. The tent of a yoke of land, and another 
Joke of land to plough: Gal? 760. 


* 
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NNNCARE, To ſtrew ruſhes, as was of old the cuſtom 

of accommodating the parochial church, and the very 
bed - chamber of princes.Ferræ in Ailesbury tenentur 
Per ſer uitium inveniendi domino Regi cum venerit apud Ailes- 
bury in ſtate ſtramen ad lectum ſuum & preter boc berbam 
ad juncandam cameram ſuam.— Pat. 14 Ed. 1. 

JUNCARIA or JONCARIA, (from juncus, the Latin 
word for a ruſh;) Is a ſoil or place where ruſhes grow. 
Co. Lit. fol. 5. Cum piſcariis, turbariis, juncariis, — 
3 paſturis ad meſſuagium prædictum pertin. Pat. 6 

ine 
on JUNCTUM JUNCTA, A meaſure of ſalt. 2 Mon. 
ing. p. 99. | N 

JURA REGALIA. See Regalia. 

TURATS, (jurats) Are in nature of aldermen, for the 
government of many corporations. As Romney Marſb is 
incorporate of one bailiff, twenty-four jurats, and the 
commonalty thereof, by Chart. r. Ed. 4. And we read 
of the mayor and jurats of Maidflone, Rye, I incbelſea, 
&c. Alſo Jerſey hath a bailiff and twelve jurats, or ſworn 
aſſiſtants, to govern that iſland. The name is taken from 
the French; for in France, among others, there are major & 
Jurati, Sc. They are mentioned in the Stat. 2 & 3 Ed. 6. 
c. 30. And ſee 13 Ed. 1. cap. 26. N 

JURE DIVINO right to the throne, A doctrine long ſince 
_— and now univerſally denied. See Black. Com. 
1 F. 191. | | 
- JURE DIVINO right to tithes. As to this, Blackflone 
ſaith, in his Com. 2 V. 25. | 

<< I will not put the title of the clergy to tithes upon 
any divine right; though ſuch a right certainly com- 
** menced, and I believe as certainly ceaſed, with the 
** Jewiſh theocracy. Yet an honourable and competent 
maintenance for the miniſters of the goſpel is, un- 
doubtedly, jure diuino; whatever the particular mode 
* of that maintenance may be, Sc. Sc. 

JURIDICAL DAYS, (dies juridici) Days in court, on 
which the law was adminiſtred. See Day. 

JURISDICTION (CJuriſdictio) Is an authority or pow- 
er, which a man hath to do juſtice in cauſes of complaint 
brought before him : of which there are two kinds; the 
one, which a perſon hath by reaſon of his fee, and by 
virtue thereof doth right in all plaints, concerning the 
lands within his fee; the other is a juriſdiction given by 
the prince to a bailiff, as divided by the Normans ; and 
by him whom they called a bailiff, we may underſtand all 
who have commiſſion from the King to give judgment in 
any cauſe. Cuſtum. Normand. cap. 2. The courts and 
judges at Weſtminſter have juriſdiction all over England ; 
and are not reſtrained to any county or place ; but all 
other courts are confined to their particular juriſdictions ; 
which if they exceed, whatever they do is erroneous. 
2 Lill. Abr. 120. There are three ſorts of inferior juriſ- 
dictions; the firſt whereof is tenera placita, which is the 
loweſt, and the party may either ſue there, or in the 
King's courts: the ſecond is conuſance of pleas; and 
this a right is veſted in the lord of the franchiſe 10 
pleas, and he is the only perſon that can take advantage 
of it, by claiming his franchiſe : the third fort is an 
exempt jurisdiftion; as where the King grants to ſome city 
that the inhabitants ſhall be ſued within their city, and 
not elſewhere; tho” there is no juriſdiction, which can 
withſtand a certiorari to the ſuperior courts. 3 Sek. 5g, 
80. And a court ſhall not be preſumed to have a juriſ- 
diction, where it doth not appear to have one. 2 Hawk. 
If an action is brought in a corporate town, and the 
plaint ſheweth not that the matter ariſes infra juriſdictio- 
nem of the court, it will be wrong, tho” the town be in the 
margin; but the county ſerves in the margin for the ſu- 
perior courts. ' Jenk. Cent. 322: The declaration in 2 
baſe court muſt alledge, that the goods were fold and de- 
livered within the juriſdiftion thereof, as well as that the 
defendant promiſed within it. Wilſ. par. 2. 16. | 
After a verdict for the plaintiff in C. B. for leſs than 
40 6. the defendant may enter a ſuggeſtion on the roll 
that he reſided in Middleſex, which, if true, the C. B. 
| hath no juriſdiction, by the late Fatwre, touching the coun- 

ty court of Middleſex. Ib. 68. | 


; 
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Where commiſſioners or inferior juriſdictions, whoſe 
powers are limited, aſſume a juriſdiction they have not, 
the law gives an action _ them. W ilſ. 382. 

As to the juriſdiction of the King's Bench in the prin- 
cipality of Wales, ſee ib. par. 1. 193. | ; 

Altho' a caſe be debated and have judgment in the Spi- 
ritual courts, yet the King's courts may afterwards diſ- 
cuſs the ſame matter. tic. Cleri, Stat. 9 Ed. 2. c. 6. 
In ſome cauſes, the Spiritual and Temporal courts have a 
concurrent juriſdiction. See Black. Com. 3 V. 111. AV. 


18, 419. 

JURIS UTRUM, Is a writ which lies for the parſon 
of the church, whoſe predeceſſor hath alienated the lands 
and tenements thereof. F. N. B. 48. And the writ 
juris utrum ſhall be granted to try whether free alms be- 
long to a church, where they are transferred, &c. By 
Stat. 18 Ed. 1. c. 24. If a man intrude into lands and 
tenements, after the death of a parſon, the ſucceſſor ſhall 
have this writ : ſo if a parſon be diſſeiſed of lands, parcel 
of his rectory, and dieth, his ſucceſſor ſhall have a juris 
utrum. New Nat. Br. 109. But if a parſon receive rent 
of the tenant of the land, which is aliened by his prede- 
ceſſor, he ſhall not himſelf have a writ of juris utrum ; but 
his ſucceſſor ſhall have it. bid. 111. A vicar ſhall have 
a juris utrum againſt a parſon for the glebe of his vicarage 
which is part of the ſame church: And the plaintiff ought 
to be named parſon or vicar, or ſuch name in right of 
which he bringeth his action. [bid. See flat. Weſtm. 2. 
13 Ed. 1. c. 24. and 14 Ed. 3. Stat. 1.c. 17. See Black. 
Com. 3 V. 252. | 

JURNALE, The journal or diary of accounts in a 
religious houſe —U! patet per jurnale hoc anno——ut 
patet per prædictum jurnale. Paroch. Antiq. p. 511. From 
the French jour, a day; whence journey was at firſt pro- 
perly but one day's travel. And our ploughmen now uſe 
the word in a ſtrict and original ſenſe; for they call one 
day's travel, or work at plough, a journey or journe. 
—— a journeyman is one who works by the day, Sc. 

ll. 

ry tao A journey or one day's travelling.— 
Cowell. 

JUROR, Curator) Is one of thoſe perſons who are 
ſworn on a jury; and the law requires the returning of able 
and ſufficient jurors. 16 & 17 Car. 2. c. 3. 

URY, (jurata, from the Lat. jurare, to ſwear) Sig- 
nifies a certain number of men ſworn to inquire of, and 
try the matter of fact, and declare the truth upon ſuch 
evidence as ſhall be delivered them in a cauſe : And they 
are ſworn judges upon evidence in matter of fact. The 
privilege of trial by jury, is of great antiquity in this 
kingdom; ſome writers will have it that juries were in 
uſe among the Britains; but it is more probable that this 
trial was introduced by the Saxons : Yet ſome ſay that we 
had our trials by jury from the Greeks; (the firſt trial by 

a jury of twelve, being in Greece.) By the laws of King 
Ettelred, it is apparent that juries were in uſe many years 
before the Conqueſt; and they are, as it were, incorporated 
with our conſtitution, being the moſt valuable part of it; for 
without them no man's life can be impeached, (unleſs 
by parliament) and no one's liberty or property ought 
to be taken from him. And theſe juries are not only uſed 
in the circuits of the judges, but in other courts and mat- 
ters: Asif a coroner inquire how a perſon killed came by 
his death, he doth it by jury; and the juſtices of peace in 
their quarter-ſeſſions, the ſheriff in his County-Court, the 
ſteward of a Court-Leet or Court-Baron, &. if they in- 
quire of any offence, or decide any cauſe between party 
and party, they do it in like manner : And at the gene- 
ral aſſiſes there are uſually many juries, becauſe there are 
many cauſes, civil and criminal, to be tried ; whereof 
one is called the Grand Jury, and the reſt Petit Juries, of 
which it is ſaid there ſhould be one for every hundred. 
Lamb. Eiren. pag. 284. . 

Anciently the jury as well in Common Pleas, as Pleas 
of the Crown, were twelve knights, according to Glanvill 
and Bracton And to make a jury in a writ of right, 
called the Grand aſſiſe, there muſt be ſixteen, wiz. four 
knights, and twelve others. Finch 412. The grand jury 
generally vonſiſts of twenty-four men of greater quality 
than the other, choſen indifferently out of the whole 
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county by the ſheriff; and the petit jury conſiſteth gf 
twelve men, of equal condition with the party indifted, 
impanelled in criminal caſes, called the Jury of Life and 
Death: The grand jury find the bills of indictment againg 
criminals, and the petit jury convict them by verdict, in 
the giving whereof all the twelve muſt agree; and ac. 
cording to their verdict the judgment paſſeth. 3 jp 
30, 3 I, 22 I. ; 

By the Common law jurymen are to be returned in aj 
caſes for trial of general iſſues, from the county where 
the fact was done. S. P. C. 154. And jurymen are tg 
be freemen, indifferent, and not outlawed or infamous: 
aliens, men attainted of any crime, ought not to ſerye on 
Juries; and infants, perſons ſeventy years old, clergy. 
men, apothecaries, Oc. are exempted by law from fery- 
ing upon juries. 3 Inſt 221. 2 Inft. 447. Barons of 
the realm, and all above them, are not to ſerve in any 
ordinary jury; and others may have this privilege by 
writ, or the King's grant, Sc. 6 Rep. 52. 1 Brown]. 
30. But ſuch as have charters of exemption, ſhall be 
ſworn on great aſſiſes, and in attaints, Sc. when their 
oath is requiſite. 52 H. 3. c. 14. 

By ſtatute, jurors impanelled are to be the next neigh 
bours, moſt ſufficient and leaſt ſuſpicious ; or the officer ſhall 
forfeit double damages. 28 Ed. 1. c. 9. Their qualif- 
cation by 13 Ed. 1. was 40s. per Annum eſtate; which 
was encreaſed to 4 J. per Annum by 27 Eliz. c. 6. and is 
made 10 J. per Annum freehold or copyhold within the 
ſame county, by 4 &5 W. & M. c. 24. But all cities, 
boroughs, and corporate towns; are excepted out of this 
laſt act: And trials of felons in corporations may be 
by freemen worth 40 J. in goods, by the 23 Hen. 8. c. 
13. Panels of juries returned to inquire for the King, 
may be reformed by the judges of gaol-delivery, &c. 3 
Hen. 8. c. 12. 

Jurymen not appearing ſhall forfeit iſſues, if they have 
no reaſonable excuſe for their defaults, viz. 55. on the firſt 
writ, upon the ſecond 105. and the third writ 135. 4d 
35 H. 8. c. 6. Tho' no jury is to appear at Weſtminſter 
for a trial, when the offence was committed 7hirty miles 
off; except the Attorney General require it. 18 Ez. 
c. 5. Conſtables of pariſhes, &c. at Michaelmas quarter- 
ſeſſions yearly, are to return to the juſtices of peace, liſts 
of the names and places of abode of perſons qualified to 
ſerve on juries, between the ages of twenty-one and ſe 
venty, atteſted upon oath, on pain of forfeiting 51. And 
the juſtices of peace ſhall order the clerk of the peaceto 
deliver a duplicate of thoſe liſts to the ſheriff, Sc. And 
ſheriffs are to impanel no other perſons, under the pe- 
nalty of 201. Cc. 5 & 8W. 3. c. 32. 3 Am. c. 18. 
No ſheriff, bailiff, &c. ſhall return any perſon to ſerve 
on a jury, unleſs he hath been duly ſummoned fix days, le- 
fore the day of appearance; nor ſhall take any money, of 
other reward to excuſe the appearance of any jurymn, 
on pain of forfeiting 10/. 4 & 5 V. & M. . 24 f 
a trial is for any thing which concerns the ſheriff or ur- 
der-ſheriff, the coroner is to return the jury. And the 
proceſs to bring in the jury in B. R. is a diſtringas ui. 
and in C. B. venire fac. 25 habeas corpora jurator. Upon 
the venire, the ſheriff, Sc. returns the jury in 2 yr 
(or little piece of parchment,) annexed to the writ, an 
then goes the writ of habeas corpora to bring in the ju); 
and where, after iſſue joined, a ſuit is continued on 
roll, the proceſs is to be continued from time to time 
againſt the jurors. Br. Diſcontin. RM 

If the ſheriff return twelve jurors only — 2 
writ, where he ought to have returned twenty -fouf i 
cording to the uſage, for ſpeeding the trial in caſe of c 
lenge, death, or ſickneſs, Sc. he ſhall be amerced. "ts 
Cent. 172. Liſts of jurors qualified according to ur- 4 
(4& 5W.& Mc. 24. 7 U 8W. 3.c. 32.900 30 5 
Ann. c. 18.) are now to be made from the rates ol © 
pariſh, and fixed on the doors of churches, Cc. * 
days before the feaſt of St. Michael, that public notic* — 
be given of perſons qualified omitted, or of perl ght 
inſerted who are not ſo, &c. and the liſts being ſet , 
by the juſtices of peace in quarter-ſeſhions, duphcan” of 
to be delivered to the ſheriffs of counties, by the mn 
the peace; the names contained in which ſhall be cn 
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10 | ſheriffs in a book, with their addi- inclined, they may be fined, 2 Lev. 205. Cro. Elix. 
2 7 om. Se. 1225 ſheriff ſhall re- 779. But a jus have been permitted to recall their ver- 


her. perſons to ſerve on juries; or the clerk of the dict; as where one was indicted of felony, the jury 
3 200 appearance, "ir the party did not ap- | found him Not guilty, but neee before they went 


pear, they ſhall be fined by the judges, not above 100. from the bar, they faid they were m 


aken, and found 


nor leſs than 40s. The like penalty for taking money to him guilty, which laſt was recorded for their verdict. 
excuſe perſons from ſerving ; and the ſheriffs may be Plowd. 21 T. 


fined 5/. for returning jurors, who haxe ſerved two years| Juries are fineable, if they are unlawfully dealt with 


before, &c. : 
Sheriffs, on the return of writs of venire facias, are to 


to give their verdict ; but they are not finzable for giving 
their verdict contrary to the evidence, or againſt the di- 


annex a panel of the names of a competent number of rection of the court; for the law ſuppoſes the jury my 
jurors named in the liits, not /e/s than ferty-erght in any | have ſome other evidence than what is given in court, and 
county, nor more than. ſeventy: to (without direction of | they may not only find things or their own knowledge, 


the judges) who ſhall be ſummoned to ſerve at the aſſiſes, 


but they go according to their conſciences. Yaugh. 1 53. 


Sc. and the names of the perſons impanelled ſhall be writ| 3 Leon. 147. Attaint may lie againſt a jury in a civil 
in ſeveral diſlin pieces of paper, of equal ſize, and be] cauſe, for going contrary to evidence, in caſe of any 


delivered by the under-ſheriff to the judge's marſhal, who . 
is to cauſe them to be rolled up all in the ſame manner, | proſecution for giving their ver | 
and put together in a box; and when any cauſe ſhall be | attaint for a falſe verdi&t ; in which caſe bein 


brought on, ſome indifferent perſon is to draw out twelve | guilty, they are puniſhable by loſs of lands 
of the ſaid papers of names, who not Being challenged, 


corruption. YVaugh. 144. And jurors are ſubject to no 
iis, except by way of 

3 found 

and goods, 
their houſes to be raſed, and their bodies caſt into priſon, 


ſhall be the jury to try the cauſe; but if any perſons| and the party is to be reſtored to all that he loſt by the 
are challenged and ſet aſide, or ſhall not appear, then | verdict; but this puniſhment is altered by the far. 23 


a further number to be drawn till there is a full jury, 


c. 
Where a cauſe comes on, before the jury in any other | not be ſued. Hab. 53, 11 
have given their verdict, the court ſhall order twelve of 


Hen. 8. c. 3. 2. Hawk. 147. For a falſe verdict, in that 
point which is merely out of the iſſue, the jury may 

14,:227. If a jury find matter 
not in iſſue or pertinent, 1t will be void: So if it be againſt 


the reſidue of the papers to be drawn, &c. And jurors | law and ſenſe, Sc. 


making default in appearance, ſhall be fined, not ex- | They are to adjudge upon the evidence 
ceeding gl. nor under 40s. Stat. 3 Geo. 2. c. 25. Per- 
ſons having eſtates for five hundred years, or ninety-nine 
years, or other term determinable on lives, Sc. of the 
yearly value of 20/. are declared qualified to ſerve on 
juries, and to be inſerted in the freeholder's book, Sc. 
And ſheriffs of any county, or city, ſhall not impanel 
perſons on any jury for the trial of capital offences, that | general iſſue; and forei 
would not be qualified in civil cauſes : In London, jurors to | Wc. Moor c. 238. G 
be hbouſe-keepers, having /ands or goods worth 100. who | their verdict, altho' it be imperfect, ſhall not be 
may be examined on oath, Sc. Ibid. Leaſeholders on 
leaſes where the rent is 50/. a year, are liable to ſerve 
upon juries in the county of Middleſex; but no perſon 
ſhall be returned as a juror, who hath ſerved two terms 


wen ; but 
the jurors may not contradict what is agreed in pleading 
between the parties; if they do, it ſhall be rejected; and 
where the jury finds the fact, but conclude upon it con- 
trary to law, the court may reje& the concluſion. 1 
And. 41. 10 Rep. 56. Co. Lit. 22. Hob. 222. The 
Jury may find a thing done in another county, upon a 
eign matters done out of the realm, 
22 33. Jurors having once 2 

worn 
again in the ſame iſſue, unleſs it be an aſſiſe. 2 Cro. 210. 
It a juryman is guilty of bribery, he is diſabled to be of 
any aſſiſe or jury, and to be impriſoned and ranſomed at 
the King's will. 5 Ed. 3. c. 10. Jurymen accuſed of 


before in that county, by tat. 4 Ges. 2. c. . Vide the | bribery, are to be tried preſently by a jury then taken. 34 


Statutes. 


Either the plaintiff or defendant may uſe their endea- 


vours for any juryman to appear; but one who is not a| as taken; or ſuffer a 
party to the ſuit, may not : And an attorney was thrown 


over the bar, becauſe he had given the names of ſeveral 


Ed. 3. c. 8. And if a juror takes any thing of either 
party to give his verdict, he ſhall pay ten times as much 
car's impriſonment, 38 Ed. 2. c. 
12, But jurymen, a 4-4 there is a full jury, and tf 
try the cauſe, are to have their charges allowed them. 2 


perſons in writing to the ſheriff, whom he would have | Lill. 125. 


returned on the jury, and the names of others whom he | 
would not have returned. Moor 882. If a juryman ap- 
pear, and refuſe to be ſworn, or refuſe to give any ver- | ficulty, it is beſt and ſafeſt to find the 
dict, if he endeavours to impoſe upon the court, or is 
guilty of any miſbehaviour after departure from the 
bar, he may be fined, and attachment iffue againſt him. 


2 Hawk. P. C. 145, 146. 
After a j 8 


1] the evidence is given, for any cauſe whatſoever, with- 

e of the court; and with leave he muſt have a keeper 
him. 2 Lill. 123, 127. A witneſs may not be 
called by the jury to recite the ſame evidence he gave in 


court, when they are gone from the bar. Cro. EAR. 189. that the perſons who uſually attend on common juris may 


out leaue 
with 


If a jury take upon them the knowledge of the law, 

and give a general verdict, it is good; but in caſes of dif- 
ring matter, and 

leave it to the judges to determine what is the la 

the fact. 1 Inſt. 30. A jury (worn and charged in caſe 

of life and member, cannot be diſcharged till they give a 

verdict : In civil caſes, it is otherwiſe; as where nonſuits 


is fworn, he may not go from the bar un- | are had, e. And ſometimes when the evidence had 
been heard, the parties doubting of the verdict, do con- 


ſent that a juror ſhall be withdrawn ar diſcharged. 1 lf. 
I 54, 227- | 1 
SPECIAL JURY, Is where either party is of opinion, 


Nor may a Party 7 a brief or notes of the cauſe to the not be of ſufficient knowledge and experience to deter- 
er 


jury to con 


ned. Moor 815. The jurymen are not to meddle w 


any matters which are not in iſſue; but they may find a 


thing of their own knowledge, 
3 Leon. 121. When 1 


out ſpeech with any, and without meat or drink, fire or 
an with leave of the court, by con- 
and the court may | give them leave | made, will make a rule for thefecondary or prothonotary 

court. 1 Ju. to name forty-eight freeholders; and each party is to 


candle, otherwiſe th 
ſent of the parties; 


to eat or drink at the bar, but not out 


3 if he doth, he and the jurors may by 
it 


mine the point in queſtion, and would prefer men, who in 
all probability have had a more liberal education and 
who poſſeſs more extenſive knowledge, Sc. then the 


which is not given in evidence. | court upon motion orders the ſherift-to attend the Seconda- 


dence is given, the jury are] ry or protbonotary, with his book of frecholdets of che 
to be kept together till they bring in their verde, with- | 


county, and he, in the preſence of the attornies on both 
fides, is to ſtrike a jury: And when a cauſe of canfequence 
is to be tried at the bar, the court on motion and affidavit 


I Songs 2] 242 I ſtrike out twelve, one at a time, the plaintiff or his at- 
Jurymen after ſworn, either before or after they are 


agreed of their verdict, 


eat and drink, the verdict may ¶ jury for the trial; and this is called a Special Fury. Trin. 
nod! but they are fineable : And if it be at — x, my 1 


torney beginning firſt, and the remainder are to be the 
23 Car. B. R. 2 Lill. 123. | 


Jac. 21, * verdict. is void. Daliſ. 10. Cre. |,.. How ſpecial juries are io be ſtruck, ſee Annaly, 188. 


to bring in guilty 


agree to caſt lots for their verdict, or 
or Not guilty, as the court ſhall ſeem 


The nomination of a ſpecial jury, is to be in the pre- 
; ſence of the attornies on each ſide ;, but if either of them 
".. 68 refuſe 


83 
1 = 
= 


ſpecial jury, and it is not expreſſed that the maſter of the 


behalf of the King or any proſecutor, or defendant, in 


Juries in the courts of law at Mſiminſter. 6 Geo. 2. C. 37. 


it is not error; where the party ſlips his time, and does 


: JUS 


refuſe to come, then the ſecondary; F. may proceed | 
ex parte, and he ſhall ſtrike twelve for the atrorney who 
makes default. Trin. 8 M. 3. B. R. 8 

It has been alſo adjudged, that if a rule is made ſor a 


office or ſecondary ſhall ſtrike forty-eight freeholders, and 
that each of the parties ſhall ſtrike out twelve ; in ſuch 
caſe the maſter may ſtrike the twenty-four, and neither 
of the parties ſtrike out any. 1 Salt. 405. This is never 
done in a capital cauſe. 7. Jones 222. A ſpecial jury 
may be granted to try a cauſe at bar, without the conſent 
of parties; but never at the Ni prius, unleſs good and 
ſafficient cauſe be ſhewn by affidavit. Pafth. 10 Geo. 1. 


A rule may be made for a 9 and that a ſpecial 
verdict may be found, Cc. Mod. Caf. in Law and Eg. 
221. 


By the late act, in trials of iſſues on indictments, c. 
and in all actions whatſoever, on the motion of any pro- 
ſecutor, plaintiff or defendant, &c. the courts at Jef 
minſter may order a ſpecial jury to be ſtruck in ſuch manner 
as upon trials at bar: And when any /pecial jury ſhall be 
ordered by rule of the ſaid courts in any cauſe ariſing in 
any City Sc. the jury is to be taken out of liſts or books 
of perſons qualified, which ſhall be produced and brought 
by ſheriffs, c. before the proper officer, as the freeholders 
book is for ſtriking juries in cauſes ariſing in counties. 
Stat. 3 Geo. 2. c. 25. The juſtiees of aſſiſe for the coun- 
ties palatine of Chefter, Lancaſter, &c. upon motion in 


an indictment, information, or any ſuit, may appoint a 
jury to be ſtruck for trial of iſſues in like manner as ſpecial 


And by this ſtatute the 3 & 4 Geo. 2. are made perpetu- 
al 


Perſons ſummoned on juries in courts of record in cities, 
corporations, and Franchiſes and not attending, may be 
fined. 29 Geo. 2. c. 19. Touching the affairs of mer. 

chants, where two merchants are plaintiff and defendant, 
a jury of merchants may be returned to try the iſſue be- 
tween them. The court was moved that a jury of mer- 
chants might be returned to try an iſſue between two mer: 
chants, and it was granted; becauſe it was concerved they 
might have better knowledge of the matters in difference than 
others who were not of that profeſſion. Hill. 21. Car. B. R. 
When an alien is plaintiff or defendant in a cauſe, the 
jury ought to be half foreigners and half Engliſb; but it is 


not neceſſary that the foreigners be all of the ſame coun- | 3 


try. 2 Lill. 125. And if the trial is by all Engliſh jurors, 


not pray trial by an equal number of aliens, &c. See 
Challenge, Verdict. | 
 _ Trial by jury, Was anciently called Duodecim virale ju- 


J os 


King may purchaſe lands to him and his heirs, but he ;, 
ſeiſed thereof in jure corone; and all the lands and pyr. 
ſeſſions whereof the King is thus ſeiſed, ſhall follow the 
crown in diſcents, Sc. INTO 
; = CURIALIFATIS ANGLLE. See Curteſy of Ex. 
and. _ ey. 2 
JUS DUPLICATUM, Is where a man hath the poſ- 
ſeſſion as well as a property of any thing. Brag, jj, 4 
tract. 4. c. Black. Com. 2 V. 189. 5 
JUS GENTIUM, Is the law by which kingdoms and 
ſociety in general are governed. Hellen. 
JUS HABENDI ET RETINENDI, Right to have 
and retain the profits, tithes, and offerings, Ec. of , 


rectory — 5 e. * Parſons Law 188. 
pri HAREDITATIS, The right or law of inheritance 


ſon acquires, on promotion to a living, who after nomi- 
nation and inſtitution hath corporal poſſeſſion delivered 
to him, for till ſuch delivery of co poſſeſſion he 
had _ jus in rem. Black. Com. 2 V. 312. 

JUS ATRONATUS, Is a commiſſion granted by 
the biſhop to ſome perſons to inquire who is the rightful 
patron of a church. If two patrons preſent their clerks, 
the biſhop ſhall determine who ſhall be admitted by li 
of patronage, &c. on commiſſion of inquiry of fix clergy- 
men, and fix laymen, living near to the church; who are 
to inquire on articles as a jury, Whether the church is 
void ? Who preſented laſt? Who is the rightful patron? 
Sc. But if coparceners ſeverally preſent their clerks, 
the biſhop is not obliged to award a jus patronatus, be- 
cauſe they preſent under one title; and are not in like 
caſe where two patrons preſent under ſeveral titles. 5 Rep. 


102. 1 Inſt. 116. The awarding a jus patronatus is not 


of neceſſity, but at the pleaſure of the ordinary, for his 
better information who hath the right of patronage, for 
if he will at his peril take natice of the right, he may 
admit the clerk of either of the patrons, without a ju; 
patronatus. 1 Leon. 168. A biſhop may award a j1; 
patronatus with a ſolemn premonition to all perſons, qu- 
rum intereſt, &c. where he knows not who is the patron, 
to give notice of an avoidance by deprivation, &c. Hi. 
318. This inquiry by jus patronatus is to excule the or- 
dinary from being a diſturber. Jus patronatus is not 
within the ſtatute of limitations, 1 M. Se. 2. c. 5. In 
whoſe name, and under what zeſte a jus patronatus is to 
_ = ſtat. 1 Ed. 6. c. 2. ſet. 3. And Black. Cn. 

. 246. | 
JUS POSSESSIONIS, A right of ſeiſin or poſſeſſion; 
and a parſon hath a right to the poſſeſſion of the church 
and glebe, for he hath the freebold, and is to receive the 
profits to his own uſe. Par/. Law. 188. ? 

JUS PRESENTATIONIS, The right of the patron of 


dictum. 

By 24 Geo. 2. c. 18. / 1. The party applying for /pe- 
cial jury, to pay the fees of ſtriking the ſame and all ex- 
pences thereby occaſioned and not to be allowed it in 
coſts, unleſs the judge certifies that it was a cauſe proper 
to be tried by a _/pecral jury. Vide the Stat. 

As to fining jurors for not appearing, vide 29 Geo. 2. 
c. 19. \ 

ide for the learning at large on the ſubject of juries, 
3 New Abr. 230. See Judicium parium. 
JURROCK, Is ſaid to be a kind of cork, mentioned 
in the ſtatute. 1 R. 3.c.8. | ; 
8 JUS, Signifies law or right, authority and rule. Lift. 
wt 


JUS ACCRESCENDI, Is the right of ſurvivorſhip be- 
tween jointenants. Litt. 280. 1 Inft. 180. Black. Com. 
2 F. 88 

JUS AD REM. An inchoate and imperfect right, ſuch 
as a parſon promoted to a living acquires by nomination 
and inſtitution. Black. Com. 2 V. 312. 0 

JUS ANGLORUM. The laws and cuſtoms of the Wet 
Saxons, in the time of the Heptarchy, by which the people 
were for a long time governed, and which were preferred 


before all others, were termed Jus Anglorum. 


JUS CORONA, The right of the Coun; and it is part 


of the law of Eng land, tho! it differs in many things from 


the general law relating to the ſubject. 1 Inf. 15. The 


preſenting his clerk unto the ordinary to be admitted, in- 
ſtituted and inducted into a church. Did. 
JUS RECUPERANDI, INTRANDI, &c. Arigttof 
recovering and entering lands, Sc. 
All theſe rights following the relation of their objeCts, 
are the effects of the Civil Law. Co. Lit. 266. 
JUSTA, A certain meaſure of liquor, quaſi juſta nr. 
ura; being as much as was ſufficient to drink at once. 
Mon. Ang. Tom. 1. pag. 149. Hebei 
JUSTS, (Fr. jouſta, i. e. decurſus) Were exerciſes be- 
tween martial men and perſons of honour, with (pears 
on horſeback ; and differed from tournaments which were 
military contentions, and conſiſted of many men 1 
troops; whereas jouſts were uſualy between two me" 
ſingly. They are mentioned in the ſtatute 24 Hen. 8. 
c. 13. and are now diſuſed. See Tournaments. 
JUSTICE, (ju/tiria) Is a conftant, righteous incline 
tion to give every one his due; or the act of doing what 
is right and juſt. Chamb. Johnſon, Locke, Infiit, 
delaying ju/tice is an obſtruction to and kind of den 
thereof; but this is underſtood of unneceſſary and uc 
delay, for ſometimes it is _— for the * | 
ing-out the truth, and preparation of parties, 
— not be ſurpriſed. Hane and right ſhall not be — 
denied or delayed. May. Chart. 9 Hen. 3. c. 29, > 
ſhall be done to all without reſpect. Stat. Weſt. oF 10 
Ed. 1. c. 1. Juſtice ſhall not be delayed for any N 7 


JUS IN RE, Complete and full right. Such as a pe- 
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8 
nder the Great Seal, Cc. 2 Ed. g. c. 8. 14 Ed. 3. flat. | 
1. C. 14. 11 R. 2. c. 10. See Black. Com. 1 V. 141, 266. 
3 J. 109.4 V. 128, 179. _ | 

JUSTICE, (jufticiarius) Signifies an officer deputed by 
the King to adminiſter juſtice, and do right by way of Judg- 
ment ; and is called juſtice, becauſe in ancient time th 
Latin word for him was juſticia, and for that he hath his 
authority by deputation, and not jure magiſtratus. Glen- 
vil, lib. 2. c. 6. In the King's Bench and Common Pleas, 
there are Chief Juſtices; the former of which 1s called, 
Capitalis Juſticiarius Banci Regii, vel ad placita coram rege 
zenenda, hath the title of lord whilſt he enjoys his office, 
and is tiled Capitalis Jufticiarius, becauſe he is chief of 
the reſt ; and for this reaſon he hath uſually the title of 
Lord Chief Juſtice of England. This juſtice was anciently 
created by letters patent under the Great Seal; but is now 
made by writ in this ſhort form: Rex, &c. Roberto Ray- 
mond Mitrit ſalutem, ſciatis quod conſtituimus vos juſticiarium 
noſtrum capitalem ad placita coram nobis tenenda, quamdiu 
ws bene geſſeritis, Sc. Teſte, Sc. And the ancient dig- 
nity of this ſupreme magiſtrate was very great; he had 
the prerogative to be vicegerent of the kingdom, when 
any of our Kings went beyond ſea, being choſen to this 
office out of the greateſt of the nobility; and had the pow- 
er alone, which afterwards was diſtributed to three other 
great magiſtrates, that is, he had the power of the Chief 
Tuſtice of the Common Pleas, of the Chief Baron of the 
Exchequer, and the Maſter of the Court of Wards; and 
be commonly ſat in the ws, Palace, and there executed 
that authority which was formerly performed per comitem 
palatii, in determining differences which happened be- 
tween the barons and other great perſons of the kingdom, 
as well as cauſes criminal and civil between other men: 
But King Richard I, firſt diminiſhed his power, by ap- 
pointing two other juſtices; to each whereof he aſſigned 
a diſtinct juriſdiction, vn to one the North parts of Eng- 
land, to the other the South ; and in the reign of King Ed- 
ward I. they were reduced to one court, with a further 
abridgment of their authority, both as to the dignity of 
their perſons, and extent of their juriſdiction; for no more 
vere choſen out of the nobility as anciently, but out of 

the commons, who were men of integrity and ſkilful in 
the laws of the land ; whence it is ſaid the ſtudy of the 
law dates its beginning. Origines Judiciales. 

In the time of King John, and other of our ancient 
Kings, it often occurs in charters of privilege, Quad non 
ponatur reſpondere, niſi coram nobis, vel capitali juſticia 
tra And this high officer hath at this time a very ex- 
tenſive power and juriſdiction in pleas of the crown, and 
is particularly intruſted not only with the prerogative of 
the King, but the liberty of the ſubje&t. The Chief Juſ- 
tice of the Common Pleas hath alſo the title of Lord whilſt 
be is in office, and is called dominus juſticiarius cammunium 
placitorum, wel dominus juſticiarius de banco; who with his 
aſſiſtants did onginally, and doth yet, hear and deter- 
mine Common Pleas, in civil cauſes, as diſtinguiſhed from 
the King's pleas, or pleas of the crown. Bra. lib. I. 
The Chief, Juſtices are inſtalled or placed on the bench 
by the Lord Chancellor ; and the other juſtices by the 
Lord Chancellor and the Lord Chief Juſtices. Beſides the 
Lords Chief Juſtices and the other juſtices of the courts. 
at Wefminſter, there are many other juſtices commiſſioned 
by the King to execute the laws; as juſtices of aſſiſe, of 
2 eft, of Nifi prius, Oyer and Terminer, &c. all of 
55 treated of under their heads ; and Juſtices of Peace 

JUSTICE OF TH r. (Fſticiari 
Is alſo a Lord by = „ n 
offences within the foreſt, committed againſt vert or ve- 
miſon: Of theſe there are two, whereof one hath juriſdic- 
— over all foreſts on this ſide Trent, the other of all 

ond it. The chief point of their juriſdiction conſiſteth 
"pon the articles of the King's charter called (Barta de 

fereſta, made An 4 1 Hic! 
N no 9 Hen.” g. concerning which ſee 

md. Brit. p. 214. See Frotoforeſtarius. The court 
where this juſtice ſits and determines, is called. The juſ- 
—_— of the foreſt, held once every three years. Main- 
tice 5 Foreſt Laws, cap. 24. Hie is alſo called Ju/- 

ore of the foreſt; and is the only Juſtice that 
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* * 


may appoint a deputy, by the ſtatute of 33 Hen: 8; c. 
35 USTICE OF THE HUNDRED; (uiid Hit: 
dredi,) Erat ipſe hundredi Dominus, que & centurio £9 
centenarius hundredique aldermaniius appellatus eſt. Pre- 
cret omnibus, hundredi friborgis, cognovitque de caufis ma- 
juſculis, que in eiſdem finiri non potuerunt. Spelm. 
JUSTISEMENTS, from juſtitia, All things belonging 
to juſtice. O. on Weſim. 1. fol. 225. Allo the effects or 
execution of juſtice or of juriſdiction. . 
JUSTICES OF ASSISE, (Ju/ticiaru ad capiendas af- 
fiſas,) Are ſuch as were wont by ſpecial commiſſion to be 
ſent (as occaſion was offered) into this or that county, to 
take aſſiſes for the eaſe of the ſubjects; for as theſe ac- 
tions paſs always by jury, many men could not, without 
damage and charge, be brought to London, therefore 
juſtices for this purpoſe, by commiſſion particularly au- 
thorized, were ſent to them. For it ſeems, that the juſ- 
tices of the Common Pleas had no power to take aſſiſes till 
the ſtat. of 8 R. 2. c. 2. by which they were enabled to 
it, and to deliver gaols* And the juſtices of the King's 
Bench have by that ſtatute ſuch power affirmed unto them 
as they had one hundred years before. Theſe commiſ⸗- 
ſions Ad capiendas aſſiſas, have of late years been ſettled 
and executed only in Lent, and the long vacation, (called 
now the Lent and Summer aſſiſes) when the juſtices, and 
other learned lawyers, may be at leiſure to attend thoſe 
controverſies ; whereupon it alſo falls out, that the mat- 
ters that were wont to be heard by more general commiſ- 
fions of juftices in eyre, are heard all at one time with theſe 
aſſiſes, which was not ſo of old, as appears by Bratton, - 
lib. 3. cap. J. num. 2. Habeat etiam juſticiarios itinerantes 
de comitatu in comitatum, quandoque ad omnia placita; quan- 
doque ad quædam ſpecialia, ſicut aſſiſas, c. & ad gaolas 
deliberandas; quandoque ad unam vel duas; non plures. And 
by this means the juſtices of both benches being worthily 
accounted the fitteſt of all others, and their aſſiſtants, 
were employed in theſe affairs. But no juſtice of either 
bench, or any other, may be juſtices of aſſiſe in his own 
county, Anno 8 R. 2. c. 2. and 32 Hen, 8. c. 24. And 
thoſe who now are called juſtices of aſſiſe, and twice 
every year go the circuit, by two and two, thro" all 
England, diſpatch their ſeveral buſineſſes by ſeveral com- 
miſſions. Cromp. Jur. fol. 210. For they have one com- 
miſſion to take aſſiſes, another to deliver gaols, another 
of yer and terminer, &c. That juſtices of aſſiſes and 
juſtices in eyre did anciently differ, appeareth by 27 Ed. 
3. cap. g. And that juſtices of aſſiſe and juſtices of gaol- 
delivery were different, is evident by 4 Ed. 3. c. 5. 
oath taken by the juftices of aſſiſe is all one with that 
taken by the juſtices of the King's Bench. Old A- 
bridgement of Statutes, tit. Sacramentum Juſticiariorum. 
Cowell. RET | | PE? = 
JUSTICES OF BOTH BENCHES, Shall decide pleas 
"> before other matters be arraigned, &. Veſim. 
I. 3 K. 156.46... 3 3 
JUSTICES IN EYRE ( Juſticiari itinerantes,) Are ſo 
termed of the old French word erre, as (a grand erre, i. e. 
magnis itineribus,) proverbially ſpoken. "Theſe in anci- 
ent time, were ſent with commiſſion. into divers c6un- 
tries to hear ſuch cauſes eſpecially, as were termed pleas 
of the crown. And this was done for the caſe of the peo- 
ple, who muſt elſe hay een hurried to the King's Bench, 
if the caſe were too. high for the county=court : The: 
differed from the juſtices of oyer and termner, becai 4 
they (as we ſaid before were ſent upon one or few ſpe- 
cial cauſes, and to one place, whereas the juſtices in cyre 
were ſent thro' the provinces and counties of the land, 
with more indefinite and general commiſſion, as appear- 
eth by Braclon, lib, 3. c. II, 12, 13. and Britton, cap. 2. 


And again, becauſe the Juſtices of oyer and terminer 
were. ſent uncertainly upon any uproar, or other occaſi- 


on in the country; but theſe in eyre (as Mr. Gwrn ſets 
doun in the Preface to his Reading,) were ſent but once 
in every. ſeven years ; with whom agrees Horne in his 
Mirror of Juſtices, J. 2. c. Queux poient eftre achurs, Cc. 
&& 1. 2. cap. Des peches criminals, Ac. al ſuit del Roy, Sc. 
And lib. g. cap. De juſtices in ehre: Where he alſo declares 
what belongs to their office. But — to Orig. 


| 


uridictales, | 
as - : 
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ciales, they went oftener. Theſe were inſtituted by 
ing Henry the Second, as Camd. in his Brit. witneſſeth, 
pag. 104. and Hoveden par. poſt. ſuor. Annal. fel. 11 2. 
hath of them theſe words, Fufticiarit itinerantes, conſtituti 
per Henricum ſecundum, qui br cp Regnum ſuum in ſex 
partes, per quarum fingulas tres juſticiarios itinerantes con- 
fiituit, Ec. In ſome reſpect they reſembled our juſtices 
of afſiſe at preſent, tho' their authority and manner of 
proceeding much differ. Cv. Lit. fol. 293. Cowell. 
JUSTICES OF GAOL-DELIVERY, (Fufticiarii ad 
2 deliberandes,) Are thoſe who are ſent with commiſ- 
ions to hear and determine all cauſes appertaining to ſuch, 
who for any offence are caſt into gaol: part of their au- 
thority is to puniſn ſuch as let to mainprize thoſe priſon- 
ers who are not bailable by law, nor by the ſtatute De Fi- 
nibus, cap. 3. F. N. B. fol. 151. Theſe ſeem in ancient 
time enge been ſent into the country upon ſeveral oc- 
caſions; But afterwards juftices of aſſiſe were likewiſe au- 
thorized to the like purpoſes. Anno 4 Ed. 3. c. 3. Their 
oath is all one with others of the King's juſtices of either 
bench. Old Abridgment of the Statutes, tit. Sacramentum 
Tuſticiariorum. Cowell. | 
* of aſſiſe, if laymen, ſhall deliver the gaols 27 | 
ter. 3. 
The juſtices of peace ſhall deliver over their indictments 
to the juſtices of gaol- delivery. 4 Ed. 3. c. 2. 
Shall be ſworn like the other judges. 2 Ed. 3. c. # 
TUSTICES OF THE JEWS, (Tuftictarii ad cuſtodiam 
Judæorum afſignati,) King Richard 1. after his return out 
of the Holy Land, anno 1194. appointed particular juſti- 
. ces, laws, and orders, for preventing the frauds, and re- 
gulating the contracts and _— of the Jews. Hoveden, 
parte poſt, pag. 745. Clauſ. 3 Ed. 1. m. 19. 
JUSTICES OF LABOURERS, Were des hereto- 
fore appointed to redreſs the forwardneſs of labouring men, 
who would either be idle, or have unreaſonable wages. 
See. 21 Ed. 3. c. 1. 25 Ed. z. c. 8. and 31 Ed. 1. c. 6. 
IUSTICES OF NISI PRIUS, Are all one at this time 
with juſtices of affiſe, for it is a common adjournment of a 
cauſe in the Common Pleas, to put it off to ſuch a day, 
5 prius Juſticiarii venerint ad eas partes ad capiendas aſ- 
as; and upon this clauſe of adjournment they are called 
Juſtices of Nift prius, as well as juſtices of aſſiſe. Their 
commiſſion you may ſee in Cromp. Furiſ. fol. 204. yet with 
this difference between them, that Fuftices of aſſiſe have 
power to give judgment in a cauſe, but Fuftices of Nifi 
prius only to take the verdict. But in the nature of both 
their functions, this, ſeems to be the greateſt difference, 
that Juſtices of Niſi prius have to deal in cauſes perſonal 
as well as real; whereas Juſtices of affiſe, in ſtrict accep- 
ation, meddle only with the poſſeſſory writs called Afi/e. 
Cowell. wi 
JUSTICES OF OYER AND TERMINER, (Fuftici- 
aru ad audiendum & terminandum,) Were juſtices deputed 
upon ſome ſpecial or extraordinary occaſions.  Fitzherbert 
in his Nat. Brev. ſaith, That the commiſfion'Poyer and 
terminer is directed to certain perſons upon any great riot, 
inſurrections, heinous miſdemeanors, or treſpaſſes com- 
mitted. And becauſe the occation of granting this com- 
miſſion ſhould be maturely weighed, it is provided bythe 
ſtatute made 2 Ed. 3. c. 2. That no ſuch commiſſion 
ought to be.granted, but that Fey ſhall be diſparehed 
before the juſtices of the one Sh or other, or juſlices 
errant, except for horrible trefpaſſes, and that by *i ſpe- 
cial favour of the King. The form of this commiſſion, 
ſee F. N. B. f. 110. 5 | 
JUSTICES OF THE PAVILION, Fufticiarii pavilo- 
nis,) Are certain judges of a pie-powder. court, of a moſt 
tranſcendent juriſdiction, held under the biſhop of in- 
chefter at a fair on St. Giles's Hil, near that city, by virtue 
of letters patent granted by Richard 2. and Edward 4. 
Epiſcopes Wynton. & ſucceſſores ſuos, a tempore que, Cc. 
Juſticiarios Aar, qui vocantur Juſticiarii pavilonis, cagni- 
ones placitorum & aliorum negotiorum eadem feria durante, 
necnon claves portarum & cuſtodiam prædictæ civitatis noſtre 
Mynton, pro certo tempore feriæ illius, & nonnullas alias 
libertates, immunitates & conſuetudines habuiſſe, &c. See 


* 


the patent at large in Pronne's Aumad. on 4 Infl. fol. 


* 
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STICES OF THE PEACE, (Juſticiari ad pn 
1 Who are appointed by the oo — 
keep the peace of the county whete they due!l; a-4;;. 
rather cammiſſioners of the peace, of whom ſome of the great. 
er quality are of the guorum, becauſe buſineſs of _ 
tance may not be diſpatched without the preſence of the 
or one of them.  Juftices of peace, ( Polidore Virgil tells us) 
had their beginning in the reign of William it, calleq it: 
Conqueror; but Sir Edward Coke was of opinion, that fn 
the ſixth year of K. Ed. 1. Prima fuit inflitu'io juſiriariaua 
pro pace conſervanda. . Mr. Prynne affirms that in the reign 
of King Hen. g. after the agreement made between tix: 
King and his barons, guardians ad pacem conſervundin 
were conſtituted; And Sir Henry Spelman differs from hath 
theſe, being of opinion that they were not made until the 
beginning of the reign of King Ed. 3. when they were 
thought neceſſary for ſuppreſſing commotions, which 


might happen upon dethroning of K. Ed. 2. 


It is certain the general commiſſion of the 

ſtatute, began 1 Ed. 3. Tho' before that time there were 
particular commiſſions of the peace to certain men, in cer- 
tain places; tho' not throughout England. 2 Nel, Air. 
1063. Heretofore there were conſer vators of the peace at 
the Common law, elected by the county, upon a writ d- 
reed to the ſheriff: But the election of conſcrvators is 
transferred by ſtatutes from the people to the King; and 
at length juſtices of peace are created conſervatots cf 
the peace by commiſſion or letters patent under the Great 
Seal: The power of conſtituting them is only in the 
King; tho' they are generally made at the diſcretion of 
the Lord Chancellor or Lord Keeper, by the King's leave; 
and the King may appoint in every county in Exgland and 


Wales as many as he ſhall think fit. 1 If. 174, 175. At 


firſt the number of juſtices was not above three or four in 
a county. 18 Ed. 3. Afterwards the number was limit- 
ed to ſix in every county ; whereof two were to be of the 
beſt quality, (ſuch as we now call the gzorum) two men 
of the law, and two others. And after there was to be 
one lord, and three or four of the moſt worthy of the 
county, with ſome learned in the law. 24 Ed. 2. By ue 
ſtatute 14 R. 2. eight juſtices of peace were to be allign- 
ed in every county: And the number of juſtices has great- 
ly increaſed ſince their firſt inſtitution ; Mr. Lambad 
above one hundred years ago complaining of their excel 
ſive number; and after him the learned Spe/man takes ro- 
tice that there were above threeſcore in each county: they 
are now without limitation; and their prodigiousincreake 
with the unſuitable appointment many times made of per- 
ſons for this truſt, hath rendered the office contempuble 
in the eye of our beſt gentry, for whom it was originally 
intended; it hath therefore been propoſed, that in cach 
eounty there ſhould be eight honorary juſtices conſtituted 
of men of quality, who ſhould not be obliged to an at- 
tendance any farther than their zeal for juſtice, and love 
for their country ſhall incline them; and the like number 
of acting juſtices, gentlemen capable of buſineſs, vio 
ſhould conſtantly attend, and be intitled to a reward for 
their pains, and upon any neglect be ſubject zo penalus, 
Lambard's Juſt. © 
Juſtices of peace were formerly to be allowed 45. aday 
during their attendance at the quarter-ſeſſions to be 
paid by the ſheriffs of Counties. 12 K. 3. 2 H. 5. 18 
H. 6. Attornies, 6c. are incapabte to be in the cam 
miſſion of the peace. 5 Geo. 2. cap. 18. By the ſtatute 
18 Geo. 2. c. 20. No perſon ſhall be capable of being 3 
Juſtice of peace, or acting as ſuch, who ſhall not have, 
law or equity, for his own uſe in prſſefſion, a freeho)d, copij . 
hold, or cuſtomary eſtate for life, or ſome greater eſtate, 
or for years determinable upon a life or lives, or 21 Y 
in lands, Sc. of the clear yearly value of 100“ 07 
above all incumbrances/'rents and charges; or ind. 
io the immediate reverſion or remainder in Ls, Of 
of 300 J. per ann. and who ſhall not take the an 
act mentioned, under the penalty of 100 / to bf 1 
ed by action of debt, and the proof of the 9 
do lie on the defendant ; and if he inſiſts on any 1905 
mentioned in the oath; he is to give notice 0! them; 
lands not mentioned in the oath or notice are 2% © 
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This act not to extend to cities or towns, c. the board 


f green cloth, or the two univerſities. Juſtices of peace 
— to hold their ſeſſions four times a year, i. e. the fi 


; JUS 
Cro. Car. 219. And by a late ſtatute, juſtices of any 


county, dwelling in a city that is in itſelf a county within 
| the county at large, may grant warrants, take informa- 


week after Michaelmas, the Epiphany, Eafter, and St. | tions, make orders, &c. at their own dwelling houſes, 


Thomas called Becket, being the 4th of Tuly. Stat. 2 H. 
5. They are juſtices of record, for none but Juſtices of 
record can take a recognizance of the peace : And their 
power ariſes from their commiſſion, or from ſtatutes by 
virtue of theſe words in their commiſſion, viz. Scratis quod 
offinavimus vos confunttim/& divifim & guemliber veſtrum 
Jufticiarios noftros ad pacem noftram in conta noftro 8. 
conſervandam, c. every juſtice of peace hath a ſeparate 
power, and may do all acts concerning his office apart and 
by himfelf; and even may commit a fellow juſtice upon 
treaſon, felony, or breach of the peace: And this is the 
ancient power which conſervatorsof the peace had atCom- 
mon law. But it has been held, that one juſtice of the 
peace cannot commit another juſtice, for breach of the 
ace; tho! the juſtices in ſeſſions may do it. Lamb. Ju. 
2385. Jenk. Cent. 174. By virtue of another navi 
mus, or clauſe in the commiſſion, two or more juſtices of 
the peace (one of the quorum) have a joint power to in- 
quire by jury of all offices mentioned in the commiſſion; 
to take indictments, and grant proceſs thereupon; and to 
hear and try offences: which are matters to be tranſacted 
at the quarter- ſeſſions. And by the ſtatutes they may act 
in many caſes where their commiſſion doth not reach; the 
ſtatutes themſelves being a ſufficient commiſſion. Lamb. 
lib. 4. Mood 's Tnft. 79, 80. The ſtatutes 4 H. J. c. 12. 
33 H. 8. c. 10. and 3 H. 8. c. J. give them a further ge- 
neral power than is expreſſed either in their commiſſion, 
or in any particular ſtatute. The particular ſtatutes are to 
be executed as they direct; wherein if no expreſs power 
is given to any one juſtice, he can admoniſh only, and if 
not obeyed, may make preſentment of the offence upon 
the ſtatute, and with his fellow juſtices hear and determine 
it in ſeſſions; or he may bind the offender to the peace, 
or the good behaviour: ſome ſtatutes empower one juſtice 
of peace alone to act; ſome require two, three, four juſ- 
tices, &c. And where a ſpecial authority is given to 
Juſtices of peace, it muſt be exa#ly purſued; or the acts 
of the juſtices will not be good. 2 Salk. 475. 
A juſtice of peace's oath for the execution of his office, 
is as follows: You ſhall ſwear, That in the office of a 
Juſtice of peace in and for the county of &c. in all 
* and every the articles in his Majiſty's commiſſion en- 
* Joined and to you directed, you will do equal right to 
* the rich and poor, according to your knowledge, and 
the laws and ſtatutes of this reatm., you fhall not be 
* counſel to any perſon, in any quarrel depending before 
you; you ſhall hold your ſeſſions according to the di- 
rection of the ſtatutes in that caſe made; and you ſhall 
* cauſe to be entered the iſſues, fines, 'and amerciaments 
that ſhall happen to be made, and all forfeitures, with- 
out any concealment, and fend an account of them to 
the King's Exchequer ; you ſhall not ſpare any one for 
ft or other cauſe, nor take any thing for doing the bu- 
neſs of your office, but the fees and allowances accuſ- 
: tomed and fixed by acts of parliament, c. And in 
] all things you ſhall well and truly do and execute the of- 
fice of a juſtice of peace. Dalt. Juſt. If a juſtice of 
peace does not obſerve the form of proceeding directed 
by ſtatute, it is coram non judice, and void: but if he acts 
according to the direction of the ſtatutes, neither the juſ- 
tices in ſeſſions nor B. R. can reverſe what he has done. 
Jones 170. T he power of juſtices is miniſterial when they 
are commanded to do any thing by a ſuperior authority, 
as by the court of B. R. &c. In all other caſes they act 
as Judges : but they muſt proceed according to their com- 
miſſion, c. And a juſtice is to exerciſe his authority 
only within the county where be is appointed by bis commiſſion , 
not in any city which is a county of itſelf or town corpo- 
rate, having their proper juſtices, &c. tho in other towns 
= liberties he'may. Halt. When a- juſtice of peace 
acts to compel'another to perform any thing required by 
2, as where he impriſons or commands any one to be 
— Sc. he cannot act out of the juriſdiction of 
1 but he may take informations any where to 
— onences in the county where committed, and he 
pally reſides, or take a recogniſance to "proſecute. 


6. 
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the out of the county, Sc. 9 Geo. 1. c. 9. 

Alſo juſtiees of peace may do all things relating to the 
laws for relief of the poor, the paſſing and puniſhing va- 
grants, the repairs of the highways, or concerning pa- 
rochial taxes or rates, altho' fuch juſtices are rated to the 
taxes, within any place where they execute their office: 
but no juſtice ſhall act in determining any appeal to the 
quarter- ſeſſions, from any order that relates to the pariſh 
where he is fo charged. Statute 16 Geb. 2. cap. 18. On 
appeals to juſtices of peace in the ſeſſions, they are to 
cauſe defects in form in orders, &c. to be rectified uitb- 
out charge, and then determine the matters according to 
the merits of the caſe; and their proceedings ſhall not be 
removed into B. R. without entering into recogniſanee of 
501. to proſecute with effect, and pay coſts if affirmed, 
Sc. by ſtatute 5 Geo. 2. c. 19. No certiorari ſhall iſſue 
to remove any order, made by juſtices of peace of any 
county, Sc. or at the quarter- ſeſſions, unleſs it he applied 
for within ſix months, and proved on oath that ſix days 
notice in writing was given to the juſtices, by whom the 
order was made, that they or the parties concerned may 
ſhew cauſe againſt it. 13 Geo. 2. c. 18. A man may be 
a juſtice of peace in one part of Yorkſhire and yet be no 
Juſtice-of peace in every part of the county; this coun 
being divided into ſeparate ridings. Hill. 22 Car. B. R. 
Juſtices of peace have power by their commiſſion to hear 
and determine felonies and treſpaſſes, Sc. 13 Ed. 3. c. 
2. But this is by a ſpecial clauſe in their commiſſion , 
otherwiſe they cannot do it. H. P. C. 165. And if a 
commiſſion ofcyer and terminer iſſues to hear and determine 
felonies, that determines the commiſſions of juſtices of 
peace as to felonies, tho not as to the peace, c. The 
ſtat. 1 & 2 PB. & M. c. 13. directs juſtices of peace to 
take examinations in caſes of felony and murder, and to 
certify them to the juſtices of gaol- delivery, &c. ſince 
which they forbear to try great felonies. H. P. C. 166. 

Juſtices of peace may take an information againſt per- 
ſons committing treaſon; iſſue warrants for their appre- 
henſion, and commit them to priſon, '&c. They com- 
mit all felons in order to trial; and bind over the proſecu- 
tors to the aſſiſes: And if they do not certify examinations 
and informations to the next gaol · delivery, or do not bind 
over profecutors, c. they ſhall be fined. Dalt. c. 11. 
For petit larceny, and ſrnall felonies, the juſtices in their 
quarter- ſeſſions may try offenders; other felonies being of 
courſe tried at the aſſiſes: And in caſe of felonies, and 
pleas upon penal ſtatutes, they cannot hold cogniſance 
without an expreſs power given them by the ſtatutes. 

Juſtices of peace in their ſeſſions cannot try a cauſe the 
ſame ſeſſions, without conſent of parties, Sc. for the par- 
ty oug bt to have convenient time, or it will be error. Cxo. 
Car. 317. Sid. 334. Nor can the ſeſſions of juſtices re- 
fer a matter which ought to be tried, to be determined by 
another ſeſſions; yet they may refer a thing to another to 
examine, and make report to them for their determina- 
tion. 2 Salk. 477. The ſeſſions is all as one day, and 
the juſtices may alter their judgments at any time while ĩt 
continues. Bid. 494. 

Tis incident to the office of a juſtice of peace to com- 
mit offenders: And a juſtice may commit a perſon that 
doth a felony in his own view, without warrant; but if 
it be on the information of another, he muſt make a war- 
rant under hand and ſeal for that purpoſe. If a juſtice 

iſſues a warrant to arreſt a felon, and the accuſation be 
falſe, the juſtice is excuſed, where a felony is committed; 
if there be no accuſation, action will lie againſt the juſtice. 
1 Leon. 187. A juſtice makes a warrant to apprehend a 
felon, tho*heis not indicted, he who executes the warrant 
ſhall not be puniſhed. 13 Rep. 76. Co. Jac. 432. If 
complaint and oath be made before a juſtice of peace, hy 
one, of goods ſtolen, and that he ſuſpects they are in 
ſuch a houſe, and ſhews the cauſe of his ſuſpicion ; the 
juſtice may grant a warrant to the conſtable, &c.'to 
ſearch in the place ſuſpected, and ſeize the goods and per- 
ſon in whoſe cuſtody they are found, and bring them be- 
fore 8 or ſome other juſtice, to give an account 2 * 
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e 
he came by them; and farther to abide ſuch order, as to 
law ſhall appertain. 2 Hale's Hiſt. P. C. 114. The ſearch 
on theſe warrants ought to be in the day- time, and doors 
may be broke open by conſtables to take the goods; 
which are to be depoſited in the hands of the ſneriff, Sc. 
till the party robbed hath proſecuted the offender, to have 
reſtitution: Iid. 180, 151. : Fol 

A juſtice of peace may make a warrant to bring a perſon 
before himſelf only, and it will be good; tho' it is uſual 
to make warrants to bring the offenders before him or any 
bother juſtice of the county, &c. And if a juſtice directs 


* 


his Warrant to a private perſon, he may execute it. 5 U b 
| cient, he ſhall have a verdict: No ſuch plaintiff (aj 


Rep. 60. 1 Salk. 347. If a juſtice grants his warrant 
beyond his authority, the officer muſt obey ; but if it be 
where the juſtice has no authority, the officer is puniſhable 
if he executes it. "Juſtices of peace may make and per- 
ſuade an agreement in petty quarrels and breaches of the 
peace, where the King is not intitled to a fine: tho they 
may not compound offences, or take money for making 
agreements. Noy 103: Juſtices may not intermeddle 
with property; if they do, action lies againſt them and 
the officers who execute their orders. 3 Salk. 217. 

A juſtice of peace hath a diſcretionary power of bind- 
ing to the good behaviour; and may require a recogni- 
zance with a great penalty of one for his 2 of the 
peace, where the party bound is a dangerous perſon, and 
likely to break the peace, and do much miſchief. Paſch. 
1652. 2 Lill. Abr. 131. And where a perſon is to be 
bound to the good behaviour, for default of ſureties he 
may be committed to gaol. But a man giving ſecurity for 
keeping the peace in B. R. or the Chancery, may have a 
ſuperſedeas to the juſtices in the country not to take ſecu- 
rity ; and ſo where a perſon hears of a warrant out a- 
ron him, gives ſurety of the peace to any other juſtice, 


c. 
If one make an aſſault upon a juſtice of peace he may 
apprehend the offender, and ſend him to gaol till he 
finds ſureties for the peace; and a juſtice may record a 
forcible entry upon his own poſſeſſion: In other caſes he 
cannot judge in his own cauſe. Mood s Infl. 8 1. Where 
a man abuſeth a juſtice by words before his face or be- 
hind his back, in relation 10 bis office, he may be bound 
to the good behaviour; and if a juſtice of peace be abuſed 
in the execution of his office, the offender may be alſo in- 
dicted and fined. Cromp. 149. 4 Rep 16. To ſay of 
a juſtice of peace be doth not underſtand law, Sc. is 
indictable: And contempts againſt Juſtices are puniſhable 
by indictment and fine at the ſeſſions.» 3 Mod. 139. 1 
Sid. 144. But abuſing a juſtice out of his office, by words 
that do not relate to his office, ſeems to ſtand only as in 
the caſe of other perſons. N 
Juſtices ſhall not be regularly puniſhed for any thing 
done by them in ſeſſions as judges; and if a juſtice of 
peace be ſued for any thing done in his office, he may 
plead "the general iſſue, and give the ſpecial matter in evi- 
dence; and if a verdict goes for him, or the plaintiff be 
nonſuit, ke ſhall have double coſts. Stat. 21. Fac. 1.c. 12. 
Tho' if a juſtice of peace is guilty of any miſdemeanor 
in his office, information lies againſt him in B. R. where 
he ſhall be puniſhed by fine and impriſonment. Sid. 192. 
If a perſon be never ſummoned by juſtices of peace, to be 
heard and make his defence, hefore the juſtices make any 
order againſt him, it is a miſbehaviour for which an infor- 
mation will lie againſt them: but it has been held, that 
it is not abſolutely neceſſary to ſet it out in the order. 
Trin. 11 Geo. 1. 
The court of B. R. will grant an information againſt 
a juſtice of peace on motion, for ſending a ſervant to 
the Houſe of Correction without ſufficient cauſe , if the 
Juſtice do not ſhew good cauſe, Sc. Mod. Caf. in L. and 
E. 45, 46. And for contempt of laws, Sc. Attach- 
ment may be had againſt juſtices of peace in B. R. on mo- 
tion of the Attorney General, &c. A juſtice of peace fined 
a thouſand marks, for corrupt practices, ſee 1 Keb. 727: 
If a new commiſſion is made and granted for ju/tices of 
peace, out of which ſome of the juſtices in the old com- 


miſſion are omitted, yet what acts they do as juſtices are who is deſirous of being acquainted with this part ub 
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Moor 187. By granting a new commiſſion, diſcharge un. 
der the Great Seal, acceſſion of another office, and by the 
death of the King, the power and offices of juſtices of 
peace determine. 4 Inſt. 165, But till then they are 
empowered to act in a great many particular caſes by ſta- 
tute. | 8 

By Stat. 24 Geo. 2. c. 44. No writ ſhall. be ſued cut 
againſt any juſtice of peace, for any thing done by him in 
the execution of his office,; until a notice in writing ſha) 
be delivered to him one month before the ſuing out the ſane 
containing the cauſe of action, &c. within which my), 
be may tender amends, and if the tender be ſound ſuff. 


recover againſt the juſtice, unleſs ſuch notice ſhall be 
proved at the trial. If the juſtice ſhall neglect to make 
ſuch tender; or ſhall make an inſufficient tender, he may 
before iſſue joined, pay into court ſuch ſum as he ſha 
think fit. Where action againſt a juſtice and conſtable 
if there be a verdict againſt the juſtice, and the conſtable 
be acquitted, the plaintiff ſhall recover ſuch coſts againſt 
the juſtice, as to include the coſts the plaintiff ſhall be 
obliged to pay to the conſtable. If plaintiff in any ſuch 
action ſhall recover againſt a juſtice, and the judge ſhall 
certify that the injury was wilfully and maliciouſly done, 
the plaintiff ſhall recover double coſts. No action ſhall 
be brought againſt a juſtice for any thing done in the exe- 
cution of his office, unleſs commenced within fix months 
after the act committed. By Stat. 26 Geo. 2. c. 27. No 
act, order, adjudication, warrant, indentureof apprentice- 
ſhip, or other inſtrument made, done or executed by 
two or more juſtices, which doth not expreſs that one or 
more of them is or are of the quorum, ſhall be impeached, 
ſet aſide, or vacated for that defect only, By the ſtatute 
24 Geo. 2. c. 55, Where a juſtice ſhall grant a warrant 
againſt a perſon reſiding out of his juriſdiction, a juſtice of 
the county, Sc. where ſuch perſon ſhall reſide, ſhall in- 
dorſe his name on the warrant, which ſhall be a ſufficient 
authority to the perſon to whom the warrant was origi- 
nally directed to execute the warrant, and carry the perſon 
before the juſtice who indorſed the warrant, or any other 
Juſtice of the ſame county, who, if the offence be bailable, 
ſhall take bail for the perſon's appearing at the next (el 
ſions for the county, Sc. where the offence was com- 
mitted, and deliver the recogniſance and all proceedings 
to the conſtable, Sc. who apprehended the party, to be 
by him delivered to the clerk of the peace of the county, 
Sc. where the fact was committed; if the fact be not 
bailable, or the party ſhall not give bail, the conſtable 
may carry the party before a ju/tice of the county where 
the fact was committed. 

Neo action lies againſt the ju/tice, who indorſes ſuck 
warrant, but only againſt the juſtice who granted it, if 
cauſe. By the Stat. 27 Geo. 2. c. 20. In all caſes of a 
warrant of diſtreſs for levying any penalty inflicted, or 
money directed to be paid, the juſtice or juſtices granting 
ſuch warrant, may therein order the goods diſtrained to 
be ſold within a certain time limited in the warrant, to be 
not leſs than four days, nor more than eight days, unlels 
the penalty or money, with the reaſonable charges of 
taking and keeping ſuch diſtreſs be ſooner paid. The of- 
ficer may deduct the reaſonable charges of taking, keep. 
ing and felling the diſtreſs ; and if required ſhall ſhew'the 
party his warrant, and permit him to take a cop) of i. 
This not to extend to Star. 7 & 8 W. 3. c. 34 no 
1 Geo. 1. c. 6. relating to tithes. See Statutes 26 Cen. 2 
. 14. and 27 Ces 2. C. 16. for ſettling fees to be take" 
by juſtices clerks. See 1 Geo. 3. c. 13. for amending an 
act made 18 Geo. 2. concerning the qualification of qa 
of peace, &c. 


- [The Editor would have been much fuller under 0 
head, but for two reaſons; firſt, the laws are ay : 
minous that the nature of this work would not admit 
ficient to be uſeful; — the ſecond, that Dr. Burn ha x 
fully collected and ſo well digeſted all the laws relative 
the office and duty of a jiſtice of peace, that every 
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lawful till the next ſeſſions, at which the new commiſſion | law is, or ought to be poſſeſſed of that very er 


is publiſhed, and when the new commiſſion is publiſh- 
ed, they are to take notice of it, and not act further. 


work, which renders it wholly unneceſſary, here, 
large on the ſubject.] ' 
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. JUSTICES, OF PEACE WITHIN LIBERTIES, 
( juſtictarii ad pacem infra libertates) Are ſuch in cities, 
and other corporate towns, 2s the others are of the 
county; and their authority is all one within the ſeveral | 
territories and precincts, having beſides. the aſſiſe of ale 
and beer, wood, victuals, Fc. 27 Hen. 8. c. 5. But if 
the King grant to a corporation, that the mayor and re- 
corder, 15 ſhall be juſtices of peace within the city; 
if their be no words of excluſion, juſtices of the county 
have concurrent juriſdiction with them; and the King, 
notwithſtanding his charter, may grant a commiſſion of 
the peace ſpecially in that city or county. 2 Hale's Hiſt. 
P. C. 45, Alfo where the ju/tices of any corporate town, 
deny doing right; 70 N of the peace of the county may 
inquire into it, as hath been lately adjudged. Med. Ca,. 
164. The juſtices of peace in cities, or towns corporate, 
may commit perſons. apprehended within their liberties 
to the houſe. of correction of the county, c. which 
perſons ſhall be liable to the like correction and puniſh- 
ment, as if committed there by any juſtice of the ſame 
county. Stat. 15 Geo. 2. c. 24. Juſtices of cities and 
corporations, are not within the qualification act. .5 
Geo. 2.c. 18. See. Mayors. _ | 

STICES OF TRAIL-BASTON, Were juſtices ap- 
pointed by King Ed. 1. during his abſence in the Scorch 
and French wars. They were ſo ſtiled, ſays Hyllingſbed, 
of trailing or drawing the ſtaff of juſtice; or for their 
ſummary proceeding, according to Sir Edward Coke, who 
tells us, they were in a manner juſtices in eyre ; and it is 
ſaid, they had a baſton, or ſtaff delivered to them as the 
badge of their office, ſo that whoever was brought before 
them was traile ad baſton, traditus ad baculum whereup- 
on they had the name of juſtices de trail-baſton, or juſti- 
ciarti ad trabendum offendentes ad baculum vel baſton. 
Their office was to make inquiſition through the king- 
dom on all officers and others, touching extortion, bribe- 
ry, and ſuch like grievances ; of intruders into other 
mens lands, barretors, robbers and breakers of the peace, 
and divers other offenders; by means of which inquiſi- 
tions, ſome were puniſhed with death, many by ranſom, 
and the reſt flying the realm, the land was quieted, and 
the King gained great riches towards the ſupport of his 
wars. Mat. Weſtm. Anno 1 305. A commiſſion of trail 
baſton was granted to Roger de Grey, and others his aſ- 
ſociates, in the reign of King Ed. 3. Spelm. Gloſſ, 

USTICE-SEAT, Is the higheſt court that is held in 
a foreſt, and is always held before the Lord Chief Juſtice 
in Eyre of the foreſt, upon warning forty days before; 
and there fines are ſet for offences, and judgments given, 

c. Manwood's Foreſt Law, cap. 24. The fine and a- 
mercement of the ju/tices in eyre, for falſe judgment, or 
other treſpaſs, ſhall be aſſeſſed by the ſaid juſtices upon 
the oaths of knights, and other honeſt men, and be 
eſtreated into the Exchequer. Stat. 2 Ed. 1. c. 18. And 
Juſtices in eyre ſhall appoint a time for delivering in all 
writs by, the ſheriff, Sc. 13 Ed. 1. c. 10. See Black. 

3 7. - Rob | | 
| JUSTICIAR, or JUSTICIER, (Fr. ju/ticier,) A juſ- 
ce, or juſticier. The Lord Bermingham, juſticier of re- 
land. Baker's Cron. Ang]. fol. 118. 53M 
The whole juriſdiction which is now diſtributed amon 
the ſeveral courts of Jeſtmin/ter-Hall, ſeerns in the fir 
reigns after the conqueſt to have been lodged in one 
court, commonly called the King's court, where juſtice 
is ſaid to have been adminiſtred ſometimes by the King 
himſelf in perſon, and ſometimes by the high juſticier, 
who was an officer of very great authority, and uſed in 
the King's abſence beyond ſea to govern the realm as 
Vice-roy. 2 Hawk. P. C. 6. 
The firſt juſticiaries after the conqueſt were Od biſhop 


of Baieux in Normandy, half brother by the mother to | 


the conqueror, and William Fitz-Oftorn, who was vice- 
roy, and had the ſame power in the north that Odo had 
in the ſouth, and was the chief in the conqueror's army. 
Brady's Preface to the Norman Hiſtory, 1 51. (B). Dugd. 
on. Series 1. 
The next juſticiaries were William Earl of Murren in 
mandy, a great commander in the battle againſt Ha- 
ald, and Richard de Benefatta, alias Richard de Tone- 
bridge, ſon to Gilbert Earl of Brien in Normandy, and 


J US 
were conſtituted in 1093. Brady's Preface, &c. 151. 
(B). © Dugd. Chron. Series 1. | 
In a great plea between Lanfrank and the ſaid Odo, 
Gotsfrid biſhop of Conflance in Normandy, was juſticiary. 
Brady's Preface, Sc. 181. (C). Dugd. Chron. Series 1. 
In the beginning of William Rufus, Odo was again 
juſticiary. William de Carilefo biſhop of Durham, a 


| Norman, ſucceeded Odo, and then followed Ranulph 


Flambard in 1099. Afterwards in the reign of H. 1. in 
1100. Hugo de Bocland, a Norman, was juſticiary, and 
after him his ſon Richard Baſſet ;, then .* biſhop of 
Saliſbury, was juſticiary and chancellor. The next, in 
the time of King Stephen, was Henry duke of Nor- 
mandy, afterwards King Henry II. And in Henry the 
Second's time was Robert de Bello Monte earl of Leiceſter 
in 1168, but Aboric de Vere earl of Guiſnes, is ſaid to have 
been juſticiary before him; and after earl of Leiceſter, 
Richard de Lucie was made juſticiary ; after him in 
1180. Ranulpb de Glanvil, that famous lawyer was made 
juſticiary ; after him, Hugo de Putaceo, commonly called 
Me, Rus, or Pudſey, nephew to King Stephen by his 
ſiſter, was made juſticiary in the north parts beyond 
Trent; and William de Longo-Campo, or Long-Champ, 
biſhop of Ely, was at the ſame time by Richard the 
Firſt, made juſticiary on the ſouth parts of this fide 
Trent. Then, after the deprivation of William biſhop 
of Ely, Walter archbiſhop of Roven in Normandy, was 
made juſticiary of all England. Brady's Preface, &c. 


151. O) (E) (F) 152. (A) (B) (C). See Digd. Chron. 


Series.1, 2, 2, 4, 5. 7 ; 

William Long-Champ biſhop of Ely, chief juſticiar and 
lord chancellor to Ric. 1. Speed. 473. Titz Peter, chief 
juſticiar in the firſt of John. Ib. 487. Hubert de Burgh 
earl of Kent, chief juſticiar. 1 H. 3- 4b. 519. And 
after him, Stephen Segrave. Ib. 521. The chief juſticiar 
was the miniſter of regal command in the abſence of the 
King. . 513. 

Towards the latter end of the Norman period, the 
power of the grand juſticiar was broken, ſo that the Aula 
Regis, which before was one great court where the juſ- 
ticiar precided, was divided into four diſtinct courts, 
viz. Chancery, Exchequer, King's Bench, and Common 
Pleas. Gilb. Hift. View of the Court of Exchequer 7. cites 
Maad. 2, 4. it determined about the 45 H. 3. Brady's 
Preface, &c. 1 54. b. To 

The chancellor was the firſt ia order on the left hand 
of the juſticiary, and as he was a great perſon in court, 
ſo he was in the Exchequer ; for no great thing paſſed 
but with his conſent and advice; nothing could be ſealed 
without his allowance and privity. But the juſticiary 
ſurmounted him and all others in authority, and he 
alone was endowed with and exerciſed all the power 
which afterwards was executed by the four chief judges, 
viz. the Ch. Juſt. of B. R. the Ch. Juſt. of C. B. the 
Ch. B. of the Exchequer, and the Maſter of the Court 
of Wards. Brady's Preface to the Roman Hiftory, 1 53. 
(B). As long as the power of the juſticiar continued, 
the Aula Regis was one court, and only diſtinguiſhed by 
the ſeveral officers ; for all the officers were united under 
the juſticiar, and he was the governor and ſuperintend- 
ant of the courts. Gilb. Hift. View of the Exchequer 10. 

JUSTICIATUS, Judicature, prerogative. Cowell. 

JUSTICIES, Is a writ directed to the ſheriff in ſome 
ſpecial caſes, by virtue of which he may hold plea of 
debt in his county court for a large ſum ; whereas other- 
wiſe by his ordinary power he is limited to ſums, under 
40s. F. N. B. 117. Kitch. 74. It is called jufticies, 
becauſe it is a commiſſion to the ſheriff to do a man juſtice 
and right, beginning with the word juſticies, Sc. Bra#. 
lib. 4. makes mention of a juſticies to the ſheriff of Lon- 
don, in a caſe of dower ; and it lies in account, annuity, 
cuſtoms and ſervices, Sc. New Nat. Br. In debt, the 
writ runs thus: The King, to the ſheriff 'of S. greeting: 
We command you, that you juſtice A. B. that juſtly and 
without delay be render to C. D. five pounds, which to him 
he oweth, as it is ſaid, and as reaſonably he can ſhew, that 
he ought to render bim; that no more clamour thereof de 
may hear, for default of juſtice, &c. 

USTIFIABLE HOMICIDE. See Homicide, and 


| Black. Com. 4 V. 178. | | 
JUSTIFICATION, 


J V' 8 


JUSTIFICATION, (juftificatio) Is a maintaining or 
ſhewing good reaſon in court why one did ſuch a thing 
which he is called to anſwer. Broke. And pleas in ſuftifica- 
tion are to ſet forth ſorrie ſpecial matter whereby the party 
twftifies what he hath done, concerving lands or goods; as 
that he did it by authority: and this may de by the law : | 
or from another perſon; wherein to make it right, there 
muſt be good authority, which is to be exactly purſued. 
Shep. Epit. Yo4 1. Juſtification may be in treſpaſs, and un- 
der writs, proceſſes, Cc. But a perſon cannot jaſtiſy a 
treſpaſs, unleſs he confeſſeth it for he ought to plead the 
ſpecial matter, and confeſs-and-juſtify what he hath done: 
arid where it cannot be ſpleaded, juſtification may be given 
in evidence. g Salk. 218. Where a defendant . juſtzfies in 
treſpaſs, on his poſſeſſion, by virtue of any eſtate, he muſt 
ſhew his title: but when the matter is collateral to the 
title to the land, it is otherwiſe. 2. Mod. 10. If a ſheriff, 
or other officer, juſtifies by virtue of any returnable writ, 
he lis to ſhew that the writ was feturned, tho' he need 
not if the writs. are not returnable writs. -1 Salk, 409. 
And it muſt be ſhewn from what courts the writs iſſued. 
id. 1). Juſtification may be by the command of an 
officer, to lid him, Sc. 2 Welſ. Abr. 106). 


When the action concerns a tranſitory thing, if the 
defendant yuſtify the taking or doing in one place; it 
is a juſtificition in all places: if the action concern a 

local thing, a jiſtiſication in one place is not a. juſtification 
in another place; for in the former caſe the place is not 
material, but the meer doing or taking of the thing is the 
ſubſtance; and in the latter the place is material, as the 
defendant may be able to juſtify as to one place, and not 
in another. Paſch. 24 Car. B. R. 2 Lill. Abr. 134. 
If the matter of juſtification is local, there the de- 
fendant-ought to ſhew the cauſe ſpecially, and traverſe 
the place; but not where it is tranſitory, Cro. Eliz. 667. 
If one have corn upon the lands of another, and he take 
it, end the owner of the ground ſues him, he muſt ju/trfy, 
and may not plead Not guilty. 5 Rep. 85. In action 
for entering a cloſe, and taking corn; the defendants 
may juſtify they did it as ſervants to the parſon, and that 
the corn was tithe, ſevered from the nine parts, Sc. 2 
= #4- A man may-pledd in [ju/ifitarion, that land 
is his freehold, on making an entry thereon, &c. That 
dne entered a houſe, to-apprehenda felon; or by warrant 
to levy a ſorſeiture; to take a diſtreſs, Sc. And in aſ- 
fault, that he did it by neceſſity, &c. Lib. Ent. Words 
ſpoken may be juſtified, becauſe ſpoken in a legal way; 
and for words the defendant may juſtify in an action; but 
not in an indiftment, Sc. 1 Darrv. 162. 3 Salk. 226. 
A juſtification (in other words) is a ſpecial plea in bar; 
as in actions of aſſault and battery, /an aſſault demeſne, 
that it was the plaintiff's own original aſſault;; (or rather, 
that the plaintiff firſt, with force and arms, aſſaulted the 
defendant, and he defended himſelf, and therefore, if 
any damage happened to plaintiff, twas owing to the aſ- 
ſault he made on defendant, and in his neceſſary defence) 
in treſpaſs, that the defendant did the thing complained 
of in right of ſome office which warraated him ſo to do; 
or: in an action of flander, that the plaintiff was · guilty of 
ſuch or ſuch a crime, and therefore he, the defendant, 
ſpoke tlie words. See Hluck. Com. 3 V. 306. Cm. Dig. 
5 V. 69, 319, c. There is a: juſtifiable homicide, G 
and — —: —_ See Aſſault. * 

JSTIFICATORS, :(juſtrficatores ) Are a kind of com- 
Purgiators, or-thoſe that by oatly juſtify the innoeence, or 

ths of others; as in the caſe of waging of law: and we 
read in Selman, who leaves this word without explica- 
tion ill. Rex. Anglte H. Camerario & juſtificatori - 
bus ſum, omnibus ſuis fidelibus Norf. Salutem : inguirite per 
comitatum quis juftrus bujuſmodi forigfacturam haberet tem- 
Pore patris mei, ſ ve Abbas Rameſfie, Cc. 

JUSTIFYING BAIL. If a man is arreſted, and puts 
in bail, the defendant's attorney may except againſt the 
bail, as being, in his opinion, inſufficient. In ſuch caſe, 
the" bail lor other bail in their place) muſt juſtify them- 
ſelves in court, or before a commiſſioner (for taking bail) 
in the country, by ſwearing themſelves houſe-keepers, 


à judge. Leg. 


ſubmoneatur. 


are bail, after payment of all their Aebts. - 
254 0 AW | and Black. Com. 3 V. 291. . 


; JUSTITIA, Was anciently uſed for a ju | 
ſometimes for a ſtatute, law, or ordinance. 25 


Det Gratia, cialis, nos, de communi proborum viror um cn 
Alis, feciſſe bas juſtitias ſubſcriptas. Hoveden, p. 666. 


-Juftitta, is often taken for juriſdiction, or the office of 
| Edu. Conf. cap. 26. Juſtitia cognoſceni; 
latroms, ſua eſt de bomine ſus. 2 

Juſtitia, He who now is called juſtitiarius was for- 
merly called-ju/titia, i: e. a judge. "Leg. H. 1. cap. 42. 
A Rege vel jilſtitia ejus, vel a communi utrorumque dying 


JUSTITIAS FACERE, Is to hold plea of any thi 

Mr. Se}den, in his Notes upon Eadmerus, 1 
plea which was held at Pinnenden between archbiſhop 
Lanfranck and Odo biſhop of 'Bayeux;)'tells us, Hui pla 
cito ny eras e ee epiſcopus Conſtantienfis, qui in 
loco regis fuit, & juſtitiam illam tenuit, Lanfrancus epi: 
* ut diftum eſt placitavit & totum dirationavit, 


. 0 
JUSTITIUM, A ceaſing from the proſecution of 
law, and exerciſingguſtice in places judicial. Couel. 


K. 


1” AIA, a key or wharf : Area in littore onerandarun 
r exonerandarum navium cauſa, e compatiis la- 
bulis trabibuſque (clavium in/tar) firmata. Spelm. 
KAIAGIUM. Portorium quod kaie nomine exigit tel 
narius : The toll-money paid for loading or = 
goods at a key or wharf. Pat. 20. Ed. 3. See Ky. 
KALENDAR MONTH Conſiſts of thirty or thirty- 
one days, (except February, which hath but eight and 
twenty, and in a leap-year nine and twenty) according 
to the Kalendar ; twelve of which months make a year. 
Stat. 16 Car. 2. + 24 Geo. 2. c. 23. 25 Geo. 2. c. 30. 
KALENDÆE, Rural chapters or conventions of the 
rural deans and parochial clergy, ſo called becauſe for- 
merly held on the Kalends, or day of every month. 


Paroch. Avittq. 640. ..- "= 8 5 
; "KALENDS, The beginning of a month, &c. See C 
e 


KANTREF. 8 to the deſcription of Mr. 
Humphry Lloyd, out of the laws and ordinances of Hu- 
eldda, a kantreff had its denomination from one hundred 
towns, and ſignifies as much, under which were contain. 
ed ſo many commots, which the wo, call cummud, and 
ſignifies provincia or regio, and coriſtſteth of twelve ma. 
nors or circuits, and two townſhips. We find the word 
mentioned in Mon. Augl. 1 part, fol. 319. thus——L 
primier Cunguereur de trois kantref de la terre de Breck- 
noch, e/zoit Bernard de Nefmarch Norman. See Cantred. 

KARITE, CARITE, The religious called their beſt 
conventual drink, or their ſtrong beer, by this name ; 
becauſe after meals they uſed to drink their paula carr 
tatis, or ad caritatem, i. e. their grace cups, in this beſt 
liquor. Cowell. | 29 

KARLE, (Sa.) Is a man, and with any addition 3 
ſervant or clown; as the- Saxons called a domeſtick ſer 
vant, a buſkarle : from whence'comes the modern word 
curl. Domeſd. . | 

KARRATA FOENI, - A'cart-laod of hay. Mon. Au- 


tom. * 548. See Caretta. 


KEBBARS, (or Cullers) The refuſe of ſheep draW 
out of a flock, owes rejicule. Cooper's Theſaur. 
KEELAGE, ( wm) A privilege to demand mone) 
for the bottom of ſhips reſting in a port or harbour- 
Rot. Parl. 21 Ed. 1. : 95 
KEELMEN, Are mentioned among mariners, 
men, Sc. in the Stat. ) & 8 . 3. c. 21. | 
KEELS, To carry coals, S c. ; K 
KEEP, A ſtrong tower or hold in the ma 
caſtle or fortification, wherein the beſieged make: 


efforts of defence, was formerly in England called a keep * | 


and the inner pile within the caſtle o Dover, erected by 


and each of them to be worth double the ſum for which 
4 i | 


K. Hen. a. about the year 1153, was termed the King's 5 
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ith what is called abroad a Citadel. 
KEEPER OF THE FOREST, (Cuftos Farefte Or chief 


warden of the foreſt, hath the principal government over 


all officers within the foreft ; and warns them to appearat 
the court of juice ſaat, on a general fummons from ente 


Lord Chief Juſtice in Eyrt. Mamuoad. Part. 1 H. 16. 


. KEEPER OF THE GREAT SEAL; -(Cuftos mag; | 
foi Is a Lord by his office, ſtiled Lord Keeper F 1he |, 
eat Seal of England, and is of the King's Privy Coun- 
r his hands paſs all charters, ons and 
, under the Great Sal; without which 

Hil grammes cominiflions are of no force 


but by che Grrat Sal, which! 
is as Bend of the kingdom; in the high eſteern 


and reputation juſtiy attributed theretb. The Grrat Neal Q 


conſiſts of two impreſſions, one being thæ very ſeab itſelf 
with the effigies of the e King ſtamped on:it'z the other 
has an impreſſion of 


s arms in the fi of a 
target, for matters of a dal. moment, as certificates, 
Sc. that are uſually pleaded ub pede figillt. And aneient- 
ly when the King travelled into France or other foreign 


kingdoms, there were two Great Sali; one went With hoe in 


the and another was left with: the Cu Regni, or 
the Chancellor, Ec. If the Great Seal be altered; the 
ſame is notified in the Court of Chancery, and publiek 
proclamation made thereof hy the ſherifts; q. 1 Hals 
Hit. P. C. 151, 14. The Lord Ra of the Great Seal, 
by ſtatute 5 Eliz. c. 18. hath the ſame place, authority, 
inence, juriſdiction and execution of laws, as the 
Lord Chancellor of England hath,” and he is conſtituted 
fer traditionem magni illi, Ac. and b taking his oath. 


4 If. 8. See Lamb. Arcleion. 65. 1 Rall. Ar. 385. The 
Lord Chancellor or Lord Keeper, is ſuperior; in point of 


precedeney, to every temporal lord. —_ 31 Hen. 25 c. 
10. See Black. Com. 3 V. _ 
; KEEPER OF THE P VY SEAL, Cues W 
illi) Is that officer through whoſe hands all charters,'| 
pardons, Sc. paſs, ſigned by the King, before they come 
to the Great Seal; and ſome things which do not paſs 
that ſeal at all : he is alſo of the Privy Council, but was 
anciently called only Clerk of the — Seal; after which 
he was named Guardian del Privy Seal ; and laſtly, Lord 
Prroy Seal, and made one of ——ů 3 
dom. 12 R. 2. c. 11. Not. Furl. 11 H. 4. Stat. 34 H. 8. 
c. 4. The Lord 
without good warrant; nor with warrant, if it be againſt 
law, or inconvenient, but that he firſt acquaint the King 
therewith. 4 Ia. 55: The fees of the clerks under the 
| Lord Provy Seal, for warrants, Cc. 
c. 11. See Prevy Sal. 

KEEPER OF THE TOUCH, 12 Hen. 6. 14. Seems 
to be that = in the King's Adin, at this day called 


the Maſter of be Af 
KEEPERS OF FE 10 | BERTIE OF ENGLAND, 
By yr of parliament. Vide Cuftodes Libertatss. 
KENDAL, An ancient barony, written =. 


KENNETS, A ſort of coarſe Welch chez mentioned 

in the Stat. 33 H. 8. c. 3 

1 cuſtom to have a cart · way; 
or commutation for the ny duty for carriage of 
the Lord's goods. 

KERNELLARE BUN. (From Lat. Cena, a 
notch) To build a houſe formerly with a wall or tower, 
kernelled with crannies or notches, for the better conve- 
nience'of ſhooting arrows, and making other defence. | per 
Du Freſne' derives —— word from guarnellus, or g 
fourſquare hole or notch ; ubicungue patent quar- 
nelli 2 feneſire : And this form of walls and battle- 
mentsfar military uſes might poſhbly have its name from 

us a four-ſquare dart. It was a common favour 
granted by our Kings in ancient times, after caſtles were 
demoliſhed for prevention of rebellion, to give their chief 
leave to fortify their manſion-hòuſes with kernel(- 
e walls. ——Licentiam dedimus Jobanni de H. Quad ipſe 
manſum ſuum de B. in m. Cc. Muro de petra & calce 
— kernellare Pat. Dat. 12 LANE 1812. er 
IIS 4 


Seal is to put the ſeal to no grant |- 


Vide Stat. Ker 


ö 


. K 1 Þ 


\KRERNELLAFUS, Fantified or embattled, according 
0 dhe cid! ſaſhi on: and the Duke of Lancaſtr claimed to 
him and bis heirs; :Cafirtem ſuum de Haltum Kernellatum. 
2 Ed. 3. Nl. de qua Marr. au Ceftriam. And we 
jcad Le den ee Sc. Surv. Durch. 


Gen 

-KERNES, Tale perſons, werben. Orad. Hibern. 
31 Ed; 3. . d il 

{ KEVERE;:acover or 0 uſed i ina ; dairy-houſefor 
ger Whey. Harocb. Antiq: pap. 386. | 

1 KEY, (Kaints ay, Sax! Leg: Teut. ) Awharf to 
We. or ſhip goods or wates: at The verb catare; in old 
Writers, ſignifies (according do Scaliger)) to keep in, or 
reſtrain ; and ſa, is the earth ar ground woes Log are 
made, with planks and paſts:"»Cowell, (i 5 

The lawful keys and wharfs for lading or — 

goods belonging to the port —— Cheſter” s- 
Xo: Brrwer's-Key;  Galley-Koy, . Hook Dock, 
bouſe-Key, Bear-Key, Porter + Key, Seb -A. ey, Wi 
Key, Young's-Key, Ratph's-Key; Smart a 
Somers's-Key, Hammond -Ieꝝ, Lyon 2 Botolph- V barf, 
Grant's Rey, "\\' Cock's-Key;triand? 'Freſb-Hba beſides 
Billing gate, for landing'6&$ſh and fruit: an Bridge- 

. Southtuark for eon and other proviſioa 2 
but for no other goods ar merchandife; Deal 
maſts and timber may be landed at any place between 
Aimebouſeand Heftminſter ; the owner firſt pa paying or com- 
pounding for the cuſtoms, and declaring at what place 
be will land them! Lex. Mereat, 132, 133. Stat. rg 
& 14 Car, 2. c. 11. eck. 14. Nor. Scac. 19 Ga. 

KETAGE, (Kaiagium,) The money or ol Ee kr for 
loading or ubloadin wares at a . or wharf. 
1 Edw. 3. m. 10 md 20 Jew 3. m | 

KEYLES; or (Ciuli ws Ciuler,) A kind of 
long-boats of great Antiquity, mentioged in ſtat. 23 
Hen. 8. c. 18. Lange naves ee er ow 

en ſunt Saxones.” Spe 
* KEYNG, five fells, or ela, a thrp tis with ther 
wool on them. Cowell. 

KEY US, KEYS, A guardian, — _ W 
Nolo etiam aliguis ſeneſcbullus, le ballivus, 
keys, five, foreflarius, ſerviens," vel venator———$## torr as 
eorum-vententes, ab ipfis nec ab hominibus ſuis 3 
Leru Mon. Ang. tom. 2. p. 71. In the Ie z the 
chief commoners, | who are at it were 2 Ted 
liberties of the people, are called Ay; of the iſland. 

KICHELL, A cake: It was a good old'guſtorn for 
godfathers and godmothers, every time their god-child- 
ren aſked them bleſſing, to give them a cake; which 
was called a:(7cd's Arbe, It is ſtill a proverbial ſaying 
in ſome 3 OY my bleſſing, and I will £700 you ſome 
Pum- car. | 

2 — 898 badges, or entries corn, 
dead victual, or other merchandiſe, up and down to 


[ll Stat. SS They are allo called Kiddiers. 


551 E. 2 
KIDEL, or KEDEL, ( Kidellus,) Adam, 
or open wear in a river, with a or narrow c in it, 
accommodated for the laying of weels, or other engines 
to catch fiſp. 2 Inf. fol 38.  Augaftiar, -macbinas five 
ingenta in farninid Pofita ad ſalmames alinſque —— inter- 
cpiendos. Fiſhermen corruptly call them Air 
word is ancient, for in Magna Chartaꝶ ra 24. we he 
thus, Ommes kigelli drponantar de cel pinibut por Tha- 
mefiam & Medeweyam per totam Ang liars, ni per cofle- 
ram maris. And in a charter made by King power 
was ted to the city of London, De kidellis amvendi⸗ 
mefiam & 1 Hen. 4. eh 12. it was 
— inter alia, That a ſurvey ſhould be made of the 
wears, mills, ſtanks, ſtakes, andFide/s, in the great ri- 
3 Ing. capt. paler, e 1 Ekz. 
mortem Thos F 7 ſerfs die uns 
© Werepilgc de Hibera 44 Potlck. 
hey are now called ternet, or kettle 


1 3. 
nets, and are much uled on che ſea-coaſts of Kent 1 
Wales. Cowell. ne 


[9 - KIDNAPPING, Is the feilingund conveying away of 


a man, woman or child; and is an offence at Common law, 


Arn by fine, pillory; Ge. TO 27. "Allo ifs 


E N 
maſter of a ſhip, Sc. ſhall, during his being abroad, ſorce 

any man aſhore, and willingly leave him behind, he ſhall | 
ſuffer three months imptiſonment.- 11 C 12 V 3. c. 7 
But the party thus injured may maintain an action againſt 
the party offending, for damages ſuſtained on 0 of 
ſuch treatment, and is not bound to proceed on the ſtatute. 
According to Blackftone; this is unqueſtionably a very 
heinous crime, as it robs the King of his ſubjects, baniſhes 
a man from his country; and may in its conſequences, be 
productive of the moſt cruel and diſagreeable hardſhips; 
and therefore the. Common law of England has puniſhed 
id with fine, impriſonment and pillory. Raym. 474: 2 
Show. 221. Sun. 4j.. (Comb. 10. See alto the 11 U 
12 M. gc. ). and Black. Cm. 4 V. —— ba e 

KILDERKIN, A veſſel of ale, Sc. containing the 
eighth part of an hogſſieadd. 
- KILKETH, Was an ancient 8 
tenants in huſbandry—ilketh pro bundreda 
2 denar. MS. v. C iI. 

KILLAGIUM, Keelage. Cowell. 

KILLYTHSTALLION, Is where lords of manors 
were bound by cuſtom to provide a fallion for the uſe 
of their tenants mares.-/'\Spelman's Gloſſ. ' | 

KIETH: Ac omnes | annuales redditus de quadam conſue- 
tudine in, &c. vocat. kilth. Pat. ) Eliæ. 2 
EKNDRED, Are a certain body of perſons of kin or 
related to each other. There are three degrees of kin- 

dred in our law; one in the right line deſcending, another 
in the right line aſcending, and the third in the collateral 
line; and the right line deſcending, wherein the kindred 
of the male line are called Agnat:, and of the female line 
Cognati,.is from the father to the ſon, and fo on to his 
children in the male and female line; and if no ſon, then 
to the daughter, and to her children in the male and fe- 
male line; if neither ſon nor daughter, or any of their 
children, to the nephew. and his children, and if none 
of them to the niece and her children; if neither nephew 
nor niece, nor any of their children; then: to the grand- 
ſon or grandaughter of the nephew; andi if neither of 
them, to the grandſon or grandaughter of the niece; and 
if none of them, then to the great grandſon or great 
grandaughter of the nephew and of the niece, Sc. & fic 
ad inſinitum. BE, | 
be right line aſcending is directly upwards ; at from 
the ſon to the father or mother; and if neither father nor 
mother, to the grandfather or grandmother ; if no grand- 
father or grandmother, to the great grandfather or great 
grandmother ; if neither great grandfather or great grand- 
mother, to the father of the great grandfather, or the 
mother of the great grandmother; and if neither of them, 
then to the great grandfather's grandfather, or the great 
grandmother's grandmother ; and if none of them, to 
the great grandfather's great grandfather, or great grand- 
mother's great grandmother, & fic in inſinitum. The 
collateral line is either deſcending by the brother and his 
children downwards, or by the uncle upwards: It is be- 
tween brothers and ſiſters, and to uncles and aunts, and 
the reſt of the kindred, upwards and downwards, a-croſs 
and amongſt themſelves. 2 Nel/. Abr. 1077, 1078. 

If there are no kindred in the right deſcending line, the 
inheritance of lands goes to the collateral line ; but it 
never aſcends in the right line upwards, if there are any 
kindred of the. collateral line, though it may aſcend in 
that line: And there is this difference between the right 
line deſcending and the collateral line ; that the right of 
repreſentation of kindred in the right deſcending line 
reaches beyond the great grandchildren of the ſame pa- 
rents; but in the collateral line, it doth not reach beyond 
brothers and fiſters children; for after them there is no 
repreſentation among collaterals. 

In the right aſcending line the father or mother are al- 
ways in. the firſt degree of kindred ; and by the Civil 
law, if the ſon died without iffue, his father or mother 
ſucceeded, and after them his brother or ſiſter, uncle, 
aunt, Sc. But in caſe of purchaſe by the ſon, if he died 
without iſſue, his father or mother could not inherit, but 
his brothers and ſiſters y c. by which it appears, that the 
father connot ſucceed the ſon immediately, though he is 
the next of-kin. It is a conſtant rule in the collateral line, 


. 
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but after brothers and ſiſters cluldren, the neareſt in de. 
gree in kindred is to be conſidered, and not whether they 


. | are of the whole or half blood; as for inſtance; there 
were two brothers of the whole blood, and one of the 


half blood, thoſe of the whole blood died, each of them 
leaving iſſue a ſon, then one of the ſons died without 
iſſue j in this caſe his uncle of the half blood ſhall be ad- 
mitted before the other ſurviving ſon of his brother by the 
whole blood: yet if a man purchaſe lands and dies with. 
out iſſue, it ſhall never go-to the half blood in the colle- 


teral line, tho! it is otherwiſe in caſe of a deſcent from 


a common anceſtor. - .. | 

The children of the brothers and fiſters of the half 
blood, ſhall exclude all other collateral aſcendants, as 
uncles and aunts, and all remoter kindred of the whole 


blood in the collateral line; but then the brothers of the 


half blood, and their children, ſhall ſucceed' equally pe- 


ftrrpes, and not per capita, according to the diſtin num- 


ber of their ſeveral perſons. 


There are ſeveral rules to know the degrees of kin- 


dred; in the aſcending line, take the ſon and add the 
father, and it is one degree aſcending, then add the 
grandſather, and it is a ſecond degree, a perſon add- 
ed to a perſon in the line of conſanguinity making a 
degree; and if there are many perſons, take away one, 
and you have the number of degrees; as if there are 
four perſons, it is the third degree, if five the fourth, 
Sc. ſo that the father, ſon, and grandchild, in the 
deſcending line, though three perſons make but two 
degrees: to know in what d of kindred the ſons of 
two brothers ſtand, begin from the grandfather and 
deſcend to one brother, the father of one of the ſons, 
which is one degree, then deſcend to his ſon the anceſ- 
tor's grandſon, which is a ſecond degree; and then de- 
ſcend again from the grandfather to the other brother, 
father of the other of the ſons, which is one degree; and 
deſcend to his ſon, Fc. and it is a ſecond degree; thus 


made, it appears there are two degrees, and that the ſons 
of two brothers are diſtant from each other two de- 
grees : For in what degree either of them is diſtant from 
the common ſtock, the perſon from whom the computa- 
tion is made, they are diſtant between themſelves in the 


ſame degree; and in every line the perſon muſt be reckon- 


ed from whom the computation is made. If the kindred 
are not equally diſtant from the common ſtock ; then in 
what degree the moſt remote is diſtant, in the ſame de- 
gree they are diſtant between themſelves, and ſo the 


I, and the grandchild of my uncle, are diſtant in the third 
degree, ſuch grandchild being diſtant three degrees from 
my grandfather, the neareſt common ſtock. Wood's Inf. 
48, 49. The Common law agrees in its computation 
with the Civil and Canon law, as to the right line; and 
only with the Canon law as to the collateral line. 
See Black. Com. 2 V. 205. | 
KING, (Rex, from Lat. Rego to rule, in Sax. Cynng or 
Coning) Is a monarch or potentate, who rules ſingly and 
ſovereignly over a people; or he that has the hi 
power and rule in the land. The King is the head of the 
commonwealth ; and the learned Bratton tells us, Rex ef 
vicarius & miniſter Dei in terra, omnes quidem ſub cb, 
ipſe ſub nullo'nifi tantum ſub Deo. Bradt. lib. 1. C. 8. But 
our King, on his coronation, takes an oath of the following 
purport, viz. To govern the people of this kingdom, ac 
cording to the ſtatutes in parliament agreed on, and 
laws and cuſtoms of the ſame; to his power to cauſe law 
and quſtice in mercy to be executed in all his judgments; 
to maintain to the utmoſt of his power the laus of 
the true profeſſion of the goſpel, and the proteſtant * 
formed religion eſtabliſhed by law ; and preſerve —— 
biſhops and clergy their rights and privileges, as b) + 
are appertaining to them : this is the obligatory 6 
our kings, as regulated to be taken by 1 V. & M. 
doubtedly a conttact between the King and the people in 
this nation. ; 1 
The nature of the government of our King, {ays 74 
teſcue, is not only regal, but palitical : If it were 


that thoſe who are of the whole blood are firſt admitted; 


hat 
the former, regal, he would have power to — 


reckoning the perſon from whom the computation is 


kin the moſt remote maketh the degree; by which rule. 


And the coronation oaths, in former times, were un 
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alterations he pleaſed in our law, and impoſe taxes and 


hardſhips upon the ſubjects, whether they would or 
_ Gas his * I being political, he cannot change 
the laws of the realm, without the ple conſent thereto, 
nor burthen them againſt their wills. Forte/cue's Laud. 
Leg. Angl. 17. It is alſo ſaid by the ſame writer, that 
the King is appointed to protect his ſubjects in their hves, 
properties and laws ; for -which end and purpoſe he has 
the delegation of 
King is ſuch by the fundamental law of our land; b 
which law the meaneſt ſubje& enjoys the liberty of his 
perſon, and pro in his.eſtate ; and it is every man's 
concern to defend theſe, as well as the King in his lawful 
rights. Forteſeue. A late author taking notice of the 
brea e in the conſtitution of this kingdom in ſe- 
veral feighs, and the neceſſity of their being redreſſed, 
affirms that is the original power and conſtitution of the 
ſtates of the kingdom, to re · inſtitute the regal eſtate, 
as well where . l 5 
conſtitution, as where there is no immediate heir to ſue- 
ceed the King, ſo that the throne becomes actually va- 
cant; and without this he takes it there is no perfect con- 
ſtitution. Britann. Cynſtitut. IT Eerie 8 
In King John's Mag un Charta of liberties, there was 
a clauſe making it lawful for the barons of the realm to 
chooſe twenty-five barons to ſee the charter obſerved by 
the King; with power, on any juſtice or other miniſter 
of the King's failing to do right, and acting contrary 
thereto, for four of the ſaid barons to addreſs the King, 
and pray that the ſame might be remedied; and if the ſame 


were not amended in forty days, upon the report of the 


four barons to the reſt of the twenty-five, thoſe twenty- 
five barons with the commonalty of the whole land, were 
at liberty to diſtreſs the King, take his caſtles, lands, Sc. 
until the evils complain'd of ſhould be remedied, accord- 
ing to their judgment; ſaving the perſon of the King, 
queen, and their children : And when the evils were re- 
dreſſed, the people were to obey the King as before. King 
Jobn's Aug na Chart, cap. 73. But this clauſe, and ſome 
others in favour of liberty, are omitted out of King Henry 
Nld's Magna Charta; though in a ſtatute made at Oxford, 
anno 42 Hen. 3. to reform miſgovernment, it was enacted, 
that twenty-four great men ſhould be named, twelve by 
the King, and twelve by parliament, to appoint juſtices, 
2 and other officers, to ſee Magna Charta ob- 


The barons wars mentioned in our ancient hiſtories, 
ſeem to have proceeded in ſome meaſure from a like power 
granted to them as by the charter of King John; and pro- 
bably the parliament's wars from their example. Sir 
Edward Coke tells us, that if there be a King regnant, in 
poſſeſſion of the crown, although he be but Rex de facto, 
and not de jure, yet he is Sæignior le Roy; and another that 
hath right, if he be out of poſſeſſion, is not within the 
meaning of the ſtat. 11 H. J. c. 1. for the ſuhjects to 
ſerve and defend him in his wars, Cc. And a pardon, 
Ec granted by a King de jure, that is not likewiſe de 
fatto, is void. 3 Inſt. 5. A King that uſurps the crown 
grants licences of alienation or eſcheats, it will be good 
agunſt the righeful Ning; ſo of pardons, and any thing 
that doth not concern the King's ancient patrimony, or 
the government of the people: Judicial acts in the time 
of ſucha one, bind the right King and all who ſubmitted 


to his judicature. The crown was toſſed between the two | i 


families of York and Lancaſter many years; and yet the 
20 of royalty done in the reign of the ſeveral competi- 
ors, were confirmed by the parliament : And theſe reſo- 
lutions were made, becauſe the common people cannot 
Judge of the King's title, and to avoid anarchy and con- 
_ uk. — 120, 1855 =] 
very King for the time being, has a right to the 
de algen, who ' tis ſaid are bound ph . —— 
2. f 1. to defend him in his wars againſt every power 
over, and ſhall incur no pains or forfeiture thereby. 
| Hawk! . C. 36. And a King out of poſſeſſion, we 
* bound by the duty of our allegiance to reſiſt. IId. 
tn the caſe of King Charles the Second, who was kept 
Ut of the exerciſe of the kingly office by traitors and re- 
it was adjudged that he was King both de fa#9 and 


power from the people: likewiſe. our 


arbitrarily and break thro” the | 


other ſide ; but this Ki 
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de jure; and all the acts which pere done to the keeping 
him out, were high treaſon. Kel. Rep. 15. 


There may be ſome Kings de facto, to whom it may be 
dangerous to do any ſervice, uiz. Such as ſhall depoſe a 
rightful King: And according to the Lord Chief Juſtice 
Hale, if the right heir of the crown be in actual exerciſe 
of the ſoyereignty in one part of the kingdom, and an 
uſurper in the exerciſe of it in another, the law adjudgeth 
him in the poſſeſſion of the crown that hath the true right; 
and-the other is not a King. de fatto, but a diſturber and 
no King: this was the caſe between King Ed. 4. and Hen. 
6. And the like was held as to Queen Mary, who openly 
laid claim to the crown, and was proclaimed Queen; at the 
ſame time the Lady Jane was proclaimed Queen at London 
on the nomination of King Ed. 6. ſo that both being de 
fatto in poſſeſſion of the crown, the law adjudged the poſ- 
on in Mary, who had the right of the ſame; State 

rials 932. V— tn I 
It is high treaſon to conſpire againſt the King, Queen, 
Sc. And a perſon may be guilty of treaſon. againſt a 
King, tho' he be not in — of the crown. The 
dignity of the King of England is imperial; and our Kings 
have placed on their heads an imperial crown: King EA. 
gar wrote himſelf imperator & dominus, &c. But no King 
of England uſed any ſeal of arms till the reign of Rich. 1. 
before that time, the ſeal was the King fitting in a chair 
of ſtate on one ſide of the ſeal, and on horſeback on the 
ſealed with a ſeal of two lions, 
and King John was the firſt that bare three lions; and- 
afterwards Ed. 3. quarter'd the arms of France, which has 
been continued down to this time. Alſo King Henry 8. 
was the firſt to whom Majeſty was attributed ; before 
which our Kings were called Highneſs, Sc. Lex Conftitut. 
47, 48. The eldeſt fon of the King of England is Prince 
of Wales, Duke of Cornwall, Sc. and the younger ſons 
are born Dukes and Earls of what places the King pleaſes. 
K. Hen. 2. took his ſon into a kind of ſubordinate rega- 
lity with him, fo that there were Rex Pater and Rex Fi- 
lius; but he did not diveſt himſelf of his ſovereignty, but 
reſerved to himſelf the homage of his ſubje&ts, And not- 
withſtanding this King, by conſent of parliament, created 
his ſon. Jobn King of Ireland; and King Rich. 2. made 
Robert de Vere Duke of Ireland; and Ed. 3. made his eldeſt 
ſon Lord of Ireland, with royal dominion; yet it has been 
held, that the King cannot regularly make a King with- 
in his own kingdom. 4 Inft. 357, 360. Hen. de Beau- 
champ, Earl of Warwick, was by King Hen. 6. cxown'd 
King of Wight Iſland; but it was reſolved, that this could 
not be done without conſent of parliament, and even then 
our greateſt men have been of opinion, that the King 
could not by law create a King in his own kingdom, be- 
cauſe there cannot be two Kings of the ſame place: And 
afterwards the ſame King Henry made the ſame Earl of 
Warwick Primus Comes totius Anglie. A King cannot re- 
ſign or diſmiſs himſelf of his office of King, without con- 
ſent of parliament ; nor could Hen. 2. without ſuch con- 
ſent, divide the ſovereignty : there is a ſacred band be- 
tween the King and his kingdom, that cannot be diſſolv- 
ed without the free and mutual conſent of both in par- 
liament ; and though in foreign kingdoms there have 
been inſtances of voluntary ceſſions and reſignations, 
which poſſibly may be warranted by their ſeveral conſti- 
tutions, yet by the laws of England, the King cannot re- 
1gn his ſovereignty without his parliament. Sir Matt. 
Hale's Hift. Corona. But yet let it be remembered, twas 
adjudged by parliament that James the Second had abdi- 
cated the throne, 2 

If a King hath a kingdom by title of deſcent, where 
the laws have taken good effect and rooting, or if a King 
conquers a Chriſtian kingdom, after the people have laws 
given them for the government of the country to which 
they ſubmit, no ſucceeding King can alter the ſame 
without the parliament. 7. Rep. 17. It is nevertheleſs, 
held, that conquered countries may be governed by what 
laws the King thinks fit, and that the laws of England do 
not take place in ſuch countries, until declared fo by the 
conqueror, or his ſucceſſors; here in caſe of infidels their 
laws do not ceaſe, but only ſuch as are againſt the law 


of God; and where the laws are rejected or ſilent, 11 
; 
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| ſhall be governed according to the rule of natural equity. 
2 Salk. Rep. 411, 412, 666. e 
Our Kings have diſtributed their whole power of judi- 
cature to the courts of juſtice ; which courts by immemo- 
rial uſage have gained a known and ſtated juriſdiction, 
that no King can alter without an act of parliament. 2 
Hawk, B C. 2. But as it has been reſolved, that the 
ſucceſſor of every King begins his reign on the very day 
that the former King died; therefore all patents of judges, 
ſheriffs, juſtices of peace, &r. determine by the death 
of the King. Tho! vide fat. 1 Ann. c. 8. See 1 Geo. 3. 
c. 23. The Kings of England not having the whole le- 
giſlative power, if the King and clergy make a canon, 
tho' it binds the clergy in 5 ect leſiaſtica, it does not bind 
laymen; for they are not repreſented in the convocation, 
but in patliament : In the primitive church, the laity 
were preſent at all ſynods; and when the empire became 
Chriſtian, no canon was made without the Emperor's 
conſent, and indeed the Emperor's conſent included that 
of the people; he having in himſelf the whole legiſlative 
power; but the Kings of this kingdom have it not. 2 
| Salk. Rep. 412, 673. Religion, juſtice, and truth, are 
the 7,7 nya of the crowns of Kings. See Crown, See 
way bm. 1 V. 190, 246. 3 V. 254. 4 J. 32, 76, 
2, c. 85 
By 5 Geo. 3. c. 27. proviſion is made for the admini- 
ſtration of government, in caſe the crown ſhould deſcend 
to any of the children of his Majeſty, being under the 
age of 18 years; and for the care and guardianſhip of 
their perſon. See King's Prerogative. | 
KING OF HERALDS, Rex Heraldorum, Is a principal 
officer at arms, that hath the pre-eminence of the ſociety. 
See Herald and Garter. Among the Romans he was called 
Pater patratus. 
KING OF THE MINISTRELS, at Jutbury in com. 
$:aff. His power and privilege appears by a charter of 
Rich. II. confirmed by Hen. VI. in the 2 1ſt year of his 
reign. Cowell. | . | 
' KING'S BENCH ( Bancus Regius, from the Saxon ban- 
ca, a bench or form. | 
We. mall here treat of, 


I. The court itſelf, generatly. 
II. Of its criminal j uriſdiction. 
III. Of is civil juriſdittion, &c. 
IV. How far its preſence ſuſpends the power of other 
courts, &c. 
V. Of the offictys of the court. ; 


I. Of the court of King's Bench. 


The court of King's Bench is the court or judgment- 
feat, where the King of England was ſometimes wont to 
ſit in his own perſon ; and therefore it was moveable with 
the court of King's houſhold, and called Curia Domini 

Regis and Aula Regia, as Guin reports in the Preface to 
his Reading ; and that therein, and in the court of Ex- 
chequer, which were the only courts of the King till 
Henry the Third's days, were handled all matters of juſ- 
tice, as well civil as criminal. 

After the diviſion of the courts, and the eſtabliſhment 
of the court of Common Pleas, for the expreſs purpoſe of 
determining civil ſuits, the court of King's Bench was 
wont in ancient times to be eſpecially exerciſed in all 
criminal matters and pleas of the crown, leaving the 
handling of private contracts and civil actions to the 
Common Pleas and other courts. Glanvil, lib. 1. cap. 2, 
3, 4. and lib. 10. cap. 18. Smith de Rep. Ang. hb. 2. c. 
11. 4 Lit. fol. 70. 

This court hath a preſident who is Lord Chief Juſtice 
of England, with three or four juſtices aſſiſtants; or ac- 
cording to Forteſcue, cap. 51. four or five, and officers 
thereto belonging, the clerk of the crown, a protho- 
notary, and other inferior miniſters and attornies. 
Cowell. 

Towards the latter end of the Norman period, the 
Aula Regis, which was before one great court where the 
Juſticiar -preſided was divided into four diſtin courts, 
i. e. the court of cery, King's Bench, Common 
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fal. log. | | | 

The court of King's Bench' retained the greater Gin;. 
lifude with the antient Curia or Aula Regis, and was gl. 
ways 3 and removed with the King where. 
ever he went: Hence the writs returnable into this court 
are Coram nobis ubicunque furrinus in Anglia; and all te. 
words there are- ſtiled Coram rege, as it is till fuppoſeg 
to have always the King himſelf in perſon fitting in it. 
from whence it obtained the'riarne of the court of Kir ” 
Bench, and hath always retained à ſupreme original ju, 
diction in all criminal matters; for in theſe the Proceſs 
both iſſued, and was returnable into this court; but in 
treſpaſs it might be made returnable into either the King's 
Bench or Common Pleas, becauſe the plea wagcrimina 
as well as civil. 4 1%. 70. 2 If. 24. G. Li 7¹ 
Dyer 187. Comp. of Courts 78. 1 Rull. Abr. 94. By dar 
28 Ed. 1. c. 5. this court is to follow the King, King 
Hen. 3. ſat in perſon with the juſtices in Bauch Regis 
ſeveral times, being ſeated on a high bench, and the 
Judges on a lower one at his feet : 'And the King's Bench 
was originally the only court in Myſtmunſter- Hall; out of 
which the courts of Common Pleas and Exchequer ſem 
to have been derived. 2 Hawk. P. C. 6. 

This court hath ſupreme authority, the King being 
ſtill preſumed by law to fit there as Judge of the court, 
tho he doth judge by his judges; and the proceedings 
are ſuppoſed to be Coram nobis, that is before the King 
himſelf, for which reaſon all writs in this court are made 
ſo returnable, and not Coram juſtictariis noftris, as is the 
form in the common Pleas. 4 bit. 73. 


Il. Of the criminal pile of the court of King 


nch. 

This court is termed the Cuſtos morum of all the realm, 
and by the plenitude of its power, where-ever it meets 
with an offence contrary to the firſt principles of juſtice, 
and of dangerous conſequence if not reſtrained, adapts 
Sen puniſhment to it. 1 Sid. 168. 2 Hawk. PC 


The juſtices of H. R. are the ſovereign juſtices of cet 
and terminer, gaol- delivery, and of eyre, and coroners 
of the land; and their juriſdiction is general all over 
England : By their preſence the power of all other juſtices 
in the county, during the time of this court's fitting in 
it, is ſuſpended; for in preſentia majoris ceſſat poteſias 
minoris; but ſuch juſtices may and by virtue of a ſpe- 
cial commiſſion, Cc. H. P C. 156. 4 Ia. 13. 2 
Hawk. P. C. 32. lt is theſe juſtices who have a ſovereign 


Juriſdiction over all matters of a criminal and publick 


nature, judicially brought before them, to give remed 
either by the Common law or by ſtatute : And their 
power is original and ordinary; when the King hathap 
pointed them, they have their juriſdiction from the lav. 
1 Hawk, 152. 4 Infl 74. | 

It h& a particular juriſdiction, not only over all c- 
pital offences, but alſo over all other miſdemeanors of 
publick nature, tending either to a breach of the peace, 
or to oppreſſion or faction, or any manner of miſgorem- 
ment; and it is not material whether ſuch offences be 
ing manifeſtly againſt the publick good, directly ine 
any particular perſon or not. 4 inf. 71. 11 Ca. gf, 
2 Hawk. P. C. 6. . ; 

And for the better reſtraining ſuch offences, it 53 
diſcretionary power of inflicting exemplary puniſhment 
on offenders, either by fine, impriſonment or — 
famous puniſhment, as the nature of the crime, ©" 
dered in all its circumſtances, ſhall require; and it > 
make uſe of any priſon which ſhall ſeem moſt bail 
and it is ſaid, that no other court can remove ot . 
perſons condemned to impriſonment by this court: 
Hawk. P. C. 5. * im 
Alſo it hath ſo ſovereign a juriſdiction in all — Ul 

matters, that an act of parliament appointing t ** 
| crimes.of a certain denomination 3 can 

tain judges, doth not exclude the jurifdict! a 
— * expreſs negative wards ; and _ 
hath been refolved, that $3 H. 8. cap. 12. roule 


1 


acts, That all treaſons, within the King's he 
| ſhall be determined before the Lord Steward or 


|Pleas and Exchequer. - Madox, c. 19. Bra#. lib, $-c. ). 
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Sc. doth not reſtrain this court from pro- 
ceeding againſt ſuch offences. 2 Inſt. 549. 2 Jones 53 
2 Hawk. P. C. J. N 

But where a ſtatute creates a new offence which was 
not taken notice of by the Common law, and erects a 
new juriſdiction for the puniſhment of it, and preſcribes 
a certain method of proceeding, it ſeems queſtionable 
how far this court has an implied juriſdiction in ſuch a 
caſe. 1 Sid. 296. 2 Hawk. P. C. 7. 

This court by the plenitude of its power, may as 
well proceed on indictments removed by cernorari out of 
inferior courts, as on thoſe originally commenced here, 
whether the court below be determined, or ſtill # eſe, 
and whether the proceedings be grounded on the Com- 
mon law, or on a ſtatute making a new law concerning 
an old offence. Dai. 25. 44 Ed. 3. 31. b. Cromp. Ju- 

131. ; 
0 the court of King's Bench will not give judgment 
on a conviction in the inferior court, where the pro- 
ceedings are removed by certiorari, but will allow the 
party to waive the iſſue below, and to plead de now, and 
to go to a trial upon an iſſue joined in B. R. Carth. 6. 
adjudged in the caſe of one Baker, who was convicted at 
Kingston upon Hull, for ſpeaking ſeditious words. 

Nor can a record, removed into the King's Bench 
from an inferior court, regularly be remanded after the 


term in which it came in; yet if the court perceives any 


practice in endeavouring to remove ſuch record, or that 
it is intended for delay, they may in diſctetion refuſe to 
receive it, and remand it back before it is filed. 2 Hawk. 
P. C. j. and ſeveral authorities there cited. 

Alſo by the conſtruction of the ſtatutes, which give a 
trial by niſi prius, the King's Bench may grant ſuch a 
trial in caſes of treaſon or felony, as well as in common 
caſes, becauſe for ſuch trial, not the record, but only a 
tranſcript is ſent down. 4 Inft. 74. Raym. 264. 

And by the 6 Hen. 8. cap. 6. it is enacted, ** That 
the King's Bench have full authority, by diſcretion, to 
remand as well the bodies of all felons removed thither, 
as their indictments, into the counties where the felo- 
nies were done ; and to command the juſtices of gaol- 
delivery, juſtices of the peace, and all other juſtices, to 
proceed thereon after the courſe of the Common law, as 
the ſaid juſtices might have done, if the ſaid indictments 
and priſoners had not been brought into the ſaid King's 
_ This act extends not to high treaſon. Raym. 
367. 

The judges of this court are the ſovereign juſtices of 
oyer and terminer, gaol-delivery, conſervators of the 
peace, Sc. as alſo the ſovereign coroners; and therefore, 
where the ſheriff and coroners may receive appeals by 
bill, a fortiori they may; alſo this court may admit per- 
ſons to bail in all caſes according to their diſcretion. 4 
Inf. 73. 9 Co. 118. b. 4 Inſt. 74. Vaugh. 157. 

In the county where the King's Bench ſits, there is 
every term a grand inqueſt, who are to preſent all crimi- 
nal matters ariſing within that county, and then the ſame 
court proceeds upon indictments fo taken; or if in vaca- 
tion, there be any indictment of felony before the juſ- 
tices of peace, oyer and terminer or gaol-delivery there 
ſitting, it may be removed by certiorari into B. R. and 
2 they proceed de die in diem, &c. 2 Hale's Hit. 


[t may award execution, againſt perſons attainted in 
parliament, or any other court ; when the record of their 
Atainder or the tranſcript is removed, and their perſons 
brought thither by habeas corpus. Cro. Car. 196. Cro. 
Jac. 495. Pardons of perſons condemned by former 
Juſtices of gaol-delivery, ought to be allowed in B. R. 
the record and priſoner being removed thither by cer lio- 
1411 and babeas corpus. 2 Hawk. 27. 


ll. Of the civil juriſdiction 44 the court of King's Bench, 
c. 


* 


On the firſt diviſion of the courts, it was intended to 
confine the juriſdiction of the court of King's Bench to 
matters merely criminal, and accordingly ſoon afterwards 
t vas enacted by Magna Charta, cap. 11. That common 
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Pleas ſhould not follow the King's court, (i e. B. R.) but 
be held in a certain place: Hence it is that this court 
cannot determine a meer real action. 17 Ed. 3. 50. 1 
Roll. Abr. 536, 537. 

But notwithſtanding Common Pleas cannot be imme- 
diately holden Banco Reg is, yet where there is a defect in 
the court, where by law they be holden originally, they 
may be holden in B. R. as if a record come out of the 
Common Pleas by writ of error, there they may hold 
plea to the end; fo where the plea in a writ of right is 
removed out of the m—_ by a pore in B. R. on a writ 

n 


of meſne replevin, &c. 2 Inſt. 23. 4 Inſt. 72, 113. and 
ſee Saund. 256. Show. P. C. 57. 


So any action vi & armis, where the King is to have 
fine, as ejectment, treſpaſs, forcible entry, &c. being of 
a mixed nature, may be commenced in B. R. 2 Inft. 


23. 

Allo any officer or miniſter of the court, entitled to 
the privilege thereof may be there ſued by bill in debt, 
covenant or other principal action; for the act takes not 
away the privilege of the court. 2 Inſt. 23. 4 Inſt. 71. 
2 Bulft. 123. : 

From hence aroſe the notion, that if a man was taken 
up as a treſpaſſer in the King's Bench, and there in cuſ- 
tody, they might declare againſt him in debt, covenant 
or account ; for this likewiſe was a caſe of privilege, 
ſince the Common Pleas could not procure the priſoners 
of the King's Bench to appear in their court, and there- 
fore it was an exception out of Magna Charta. 4 Inſt. 
71. Cro.Car. $50. : 

By the ſtatute of Gloucefler, cap. 8. None ſhall have 

writs of treſpaſs before juſtices, unleſs he ſwear by his 
faith that the goods taken away were worth forty ſhill- 
ings. 
This oath is now diſuſed, yet if the damages laid in 
the declaration (in caſes cognizable in inferior courts) 
do not amount to 40s. the court will not hold plea of the 
matter. If laid to the amount of 4os. and there is not 
any ſett off, and plaintiff recovers under 40s. defendant 
may ſuggeſt it on the roll, and plaintiff ſhall not have 
more coſts than damages. | 

The coutt of King's Bench now holds plea in all ac- 
tions in general, except real actions, ſuffering of recove- 
ries, and levying of fines, c. but vide infra. 

To this court it regularly belongs to examine errors 
of all judges and juſtices in their judgments and proceed- 
ings; the court of Exchequer excepted. F. N. B. 20, 
21. It hath been held, that a writ of error lies in B. R. 
of an attainder before the Lord High Steward. 1 Sid. 
208. And upon judgment given in the Chancery, as 
well as other courts, writ of error in many caſes will lie 
returnable in the court of King's Bench. But on pro- 
ceedings in B. R. by original writ, error lies not, but to 
the parliament. The court of B. R. being the higheſt 
court of Common law, hath power to reform inferior 
courts, reverſe — 4 given therein, and 
puniſh the magiſtrates and officers for corruption, c. 
2 Hawk. 8. 

The court of King's Bench, as it is the higheſt court 
of Cornmon law, hath not only power to reverſe erro- 
neous judgments for ſuch errors as appear the defect of 
the underſtanding ; but alſo to puniſh all inferior magiſ- 
trates, and all officers of juſtice, for wilful and corrupt 
abuſes of their authority againſt the obvious principles of 
natural juſtice z the inſtances of which are ſo numerous, 
and fo various in their kinds, that it ſeems needleſs to 
attempt to inſert them. 2 Hawk. P. C. 8. Laugh. 157. 
1 Salk. 201. 

This court grants habeas corpus's to relieve perſons 
wrongfully impriſoned ; and may bail any perſon what- 
ſoever : A perſon illegally committed to priſon by the 
King and council, or either houſe of parliament, (as it is 
ſaid) may be bailed in B. R. and in ſome caſes on legal 
commitments; alſo perfons committed by the Lord Chan- 
cellor, Cc. 2 Hawk. 110, 111. Writs of Mandamus 
are granted by this court, to reſtore officers in corpora- 
tions, colleges, &c. unjuſtly turned out; and freemen 
wrongſully disfranchifed : Alſo que warrantd's aga nſt 
perſons or corporations, uſurping franchiſes and liberties 
WE againſt 
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againſt the King; and on miſuſer of privileges to ſeize 
the liberties, &c. and in B. R. the King's letters patent 
may be repealed by Scire facias, Sc. This court in 
ancient times was (as before obſerved) ordinarily exerciſed 
in all criminal matters, and pleas of the crown; leaving 
private contracts and civil actions to the Common Pleas, 
and other courts. 4 Inſt. 70. It is now divided into a 
Crown-ſide and Plea-fide; the determining criminal, 
and the other civil cauſes : The Crown-fide determines all 
criminal matters, (wherein the King is plaintiff) as trea- 
ſons, felonies, murders, rapes, robberies, riots, breaches 
of the peace, and all cauſes proſecuted by way of indict- 
ment, information, &c. And into the court of B. R. 
Indictments from all inferior courts and orders of ſeſſions, 
Sc. may be removed by certiorari ; and inquiſitions of 
murder ate certified of courſe into this court, as it is the 
ſupreme court of criminal juriſdiction: Hence alſo iſſue 
attachments, for diſobeying rules or orders, &c. 4 In/t. 
71, 72. On the Plea fide it holds plea of all perſonal 
actions proſecuted by bill or writ, or actions of debt, de- 
tinue, covenant, account, actions upon the caſe, and all 
other perſonal actions, ejectment, treſpaſs, waſte, Ec. 
againſt any perſon in the cuſtody of the marſhal of the 
court, as every one ſued here is ſuppo/ed to be; and in 
all perſonal actions for or againſt any officer, miniſter or 
clerk of the court, who in reſpect of their neceſlary at- 
tendance have the privilege of the court. bid. It has 
been held, that action upon the ſtatute of Wincheſter, of 
robbery, does not lie by original in the court of B. R. 
becauſe it is a common plea ; but it has been adjudged 
otherwiſe, and allowed on bill. 2 Danv. Abr. 279, 
282. An appeal in B. R. muſt be arzaigned on the Plea- 
fide ; except it come in by certiorafF, when it is ſaid it 
ought to be arraigned on the Crown-fide. 2 Hawk. 308. 
Where the court of B. R. proceeds on an offence commit- 
ted in the ſame county wherein it ſits, the proceſs may 
be made returnable immediately ; but when it proceeds 
on an offence removed by certiorari from another county, 
there muſt be fifteen days between the teſte and return 
of every proceſs, &c. g Rep. 118. 1 In/t. 134. 1 Sid. 
72. The court of B. R. may fit, hear and determine 
cauſes, after term is ended. Jenk. Cent. 62. 


IV. Hou far the preſence of the court of King's Bench ſu/- 
pends the power of other courts, &c. 


This court being the ſupreme court of oyer and ter- 
miner, gaol-delivery and eyre, its preſence ſuſpends the 
power, and avoids the proceedings of all other courts of 
the ſame nature in the county wherein it fits, during its 
ſitting there, eſpecially if the juſtices of ſuch — 
notice of its fitting. H. P. C. 156. 9 Co. 118. 27 
pl. 1. 2 Inſt. 21. 2 Hawk. P. C. 8. or without 
notice, per 4 Inſt. 7 3. 

But if an indictment in a foreign county be removed 
before commiſſioners of oyer and terminer into the county 
where the King's Bench ſits, they may proceed; for the 
King's Bench not having the indictment before them 
cannot proceed for this offence. 4 Inſt. 7 3. 

But if an indictment is found in the vacation-time in 
the ſame county in which the King's Bench fits, and in 
term-time the King's Bench is adjourned, there may be 
a ſpecial commiſſion to hear it. Mid. | 

The civil fide in the King's Bench commences actions 
on a ſuppoſition of treſpaſs committed by the defendant 
in the county where it reſides, and he is taken up hy pro- 
ceſs of that court, as the ſovereign eyre, and being com- 
mitted to the marſhal, he may be declared againſt in any 
civil action whatſoever. See Proceſs. „ 

The firſt proceſs therefore is a bill either real or feign- 
ed, and ſo called, becauſe its foundation was the bill of 
complaint in court, touching the treſpaſs; on this is 
founded the latitat, which ſuppoſes that the defendant 
had eſcaped, and therefore iſſues in the King's name, 
to apprehend the party where-ever he may be found; 
for the King has an univerſal juriſdiction over all his ſub- 
Jets, and conſequently may call any of them that fled 

from the zuſtice of his own court. 


All proceſs on wits of appeal, and all proceſs on in- 
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dictments removed hither by certiorari ** * 


county, ought to be returnable coram nobis ubicungue 
ramus... 2 Hawk. P. C. 8, 9. 1 025 


V. Of the Officers of the court of King's Bench. 


The officers of the King's Bench are, on the Crown-ſide, 
the Clerk of the Crown, and the Secondary of the Crown - 
And on the Plea-fide there are many clerks and off. 
cers; as a Chief Clerk or Prothonotary, and his Secondary 
and deputy, the Ciſtos Brevium, two Clerks of the Paper, 
the Clerk of the Declarations, Signer and Sealer of bills, th. 
Clerk of the Rules, Clerk of the Errors, the Clerk of the Bails 
Filizers, the Marſbal of the court, and the Cryer. The 
protbonotaries ate the maſters of the King's Bench office, 
and their ws are the proper attornies here, who enter 
all declarations, pleas, and other proceedings. Their 


ſecondary conſtantly attends the fitting of the court, to 


receive matters referred to him by the judges, to be ex- 
amined and reported to the court; he ſigns all judgments, 
taxes coſts, and gives rules to anſwer, Sc. And he alſo 
informs the court in point of practice. Their deputy has 
the cuſtody of the ſtamp, for ſigning all writs, &c. and 
keeps remembrances of all records ; writs returned are 
filed in his office, and common bails, Sc. The Cyſts 
Brevium files originals and other writs whereon proceed- 
on are had to outlawry ; examines and ſeals all records 
of Niſi prius for trials at the aſſiſes, and has ſeveral clerks 
under him for making up records throughout England 
The Clerks of the Papers make up the paper-books of all 
ſpecial pleadings and demurrers, which the plaintiff's 
attorney commonly ſpeaks for, and afterwards gives a 
rule for the defendant's attorney to bring to him again to 
be entered, &c. The Clerk of the Declarations files all de- 
clarations, and continues them on the back from the 
term of declaring till iſſue is joined. The figner and 
ſealer of bills keeps a book of entry of the names of the 
plaintiffs and the defendants in all ſuch writs and pro- 
ceſſes; and the defendants enter their appearances with 
him. The Clerk of the Rules takes notice of all rules and 
orders made in court, and afterwards draws them up and 
enters them in a book at large; and with him alſo are 
given all rules of courſe. on a cepi corpus, habeas corpus, 
writs of inquiry, Cc. and he or the clerk of the papers 
files all affidavits uſed in court, and makes copies of 
them. The Clerk of the Errors allows all writs of error, 
and makes Superſedeas's thereupon into any county, and 
tranſcribes and certifies records. The Clerks of the Bal. 
and Pofteas, file the bail-pieces, and mark the Pyſteas, &. 
The Filizers of counties make the meſne proceſs after 
the original, in ſuing to the outlawry ; and have the be- 
nefit of all proceſs and entries, thereupon. The Mar- 
bal, by himſelf or deputy always attends the court, to 
receive into his cuſtody ſuch priſoners as ſhall be com- 
mitted. The Cryer makes proclamations of ſummor- 
ing and adjourning the court, calls nonſuits, and ſwears 
Jurymen, witneſſes, 6c. | 

See more of King's Bench under Court, &c. Lord Chief 
Juſtice; vide Juſtice. - 


of King Henry II. to the abbot and monks of Mirevall 
Volo & firmiter præcipio, ut fint quieti per totam terran 
meam de theloneo & de ſciris & de hundredis, & de Wapen'+ 
chiis, & de Kingeld, & d: Denegeld, & de Murdre. Mon. 
Angl. tom. 1. p. 830. 5 
KING'S HOUSHOLD. In the reign of King EA I 
16,000 J. per annum and no more, was appointed for 
King's houſbold And Anno 29 H. 6. the charge of the 
houſbold was reduced to 12,000 J. a year. But in Que? 
Elizabeth's reign, the profits of the kingdom bei oy 
much advanced, 40,000 J. per annum was allowed for 
houſhold. And on the reſtoration of King Charles 2. 
parliament, for the honour of the King and kingdon, 
ſettled on his Majeſty 200,000. per annum. In the — 
of King William 3. and Queen Anne 700,000 Lay 
was allotted for the ſupport of the houſbold, and ordinary 
charge of the civil liſt. And his Majeſty King G95” | 
had the like ſum of 500,000). per annum ſettled upon 396k 
by parliament, ariſing out of the duties of _ 


4 


KINGELD, Eſcuage, or royal aid. As in a charter 
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licence, poſt-office, &c. Alſo to his late Majeſty King 


The duty of exciſe on ale, beer, Sc. was 
_ with a further ſubſidy of tonnage, and the yearly 
ſum of 100,000). out of the aggregate fund, for ſupport 
of the houſbold and dignity of the crown; ſo as to make 
the revenue 800,000/. per annum, and deficiencies to be 
made good by parliament. See the ſtatutes 13 C 14. g. 
1 Ann. c. J. 1 Geo. 1. 1 Geo. 2. c. 1. Alſo to his pre- 
ent Majeſty King George g. is granted the ſum of 8oo, oool. 
for ſupport of the houſbold and the honour and dignity of 
the crown. See 1 Geo. 3. c. 1. 

KING'S PALACE, The limits of the King's Palace at 
Weſtminſter, extends from Charing-Croſs to Weſtminſter- 
11, and ſhall have ſuch privileges as the ancient pa- 
laces. Stat. 28 H. 8. If any perſon ſhall ſtrike another 
in the King's Palace, he ſhall have his 8 cut off, 
be impriſoned during life, and alſo be fined. 32 H. 8. 


5 KING'S PREROGATIVE. The ſtatute of the King's 


prerogative 17 Ed. 2. contains not the King's whole prero- 

ative, but only ſo much thereof as concerns the profits of 
fis coffers, for his prerogative extends much further; and 
the King hath divers rights of Majeſty peculiar to himſelf, 
which the learned in the law term /acra ſacrorum, viz. 
ſacred and inſeparable, and which are many and various. 
Staundf. Prerog. Reg. Plowd. 314. Sir Henry Spelman 
calls the King's prerogative, Lex Regiæ Dignitatis ; and 
a great many Prerogatives ariſe to the King from the 
reaſon of the Common law; which allows that to be law 
almoſt in every caſe for the King, which is not ſo for the 
ſubject : But the King's prerogatrve does not extend to any 
* injurious to his ſubjects; for the King by our law 
can do no wrong. Finch 85. 1 Inſt. 19. The King's 
prerogative is incident to his crown, and as ancient as that 
le, and hath in it a preſcription, and is not only the 
law of the Exchequer, but the law of the land : This pre- 


rative of the King is of a very large extent; it reacheth | 


to all perſons eccleſiaſtical and civil, as he is perſona mixta, 
ſo is his power and prerogative. ) Rep. 14. It is the 
King's Royal Prerogative to make war and peace: And as 
head of the ſtate ke calls, continues, prorogues and diſ- 
ſolves parliaments ; and all ſtatutes are to have his royal 
aſſent, which he may refuſe to give to a bill; tho' his 
denial is not an expreſs negative, but that he will adviſe 
upon it. 1 Inſt. 110, 165. 

His proclamation on calling or 222 parliaments, 
declaring war and peace, Sc. has the effect of a law; 
but he cannot by proclamation introduce new laws, yet 
he may enforce old ones diſcontinued. 3 Inft. 162. 2 
Infl. 743. It was anciently held, that the King might 
ſuſpend or alter any particular law that was hurtful to the 
publick : And he may diſpenſe with a penal ſtatute, 
wherein his ſubjects have not any intereſt. 4 ft. 7. 
Rep. 36. Acts of parliament do not bind the King, if 
he be not ſpecially named; unleſs they concern the com- 
monwealth, ſuppreſs wrong or fraud, Ec. in which caſes 
they do; but he may take the benefit of any ſtatute, tho 
not named. 5 Rep. 14. 11 Rep. 71. 7 Rep. 32. And 
a prerogative given generally to any King or any thing 
to be done to one, goes of courſe to others. Raym. 212. 
Hedetermines rewards and puniſhments; moderates laws, 
and pardons offenders: But the King cannot pardon mur- 
der, where appeal is brought by the ſubject. 2 Inf. 216. 
And pardons of felony, &: 'ſhall be granted only where 
the King may lawfully doit, according to his coronation 
oath, 14 Ed. 3. The King may lay imbargoes on ſhip- 
ping; but then it muſt be pro publico, and not for 

private advantage of any particular traders. 1 Salk. 
32. And tho' the King hath an intereſt in every ſubject, 
and a right to his ſervice ; he cannot diſcharge the right 
of a ſubye&, or hinder him of a remedy the law gives him. 
Halt Ch. J. 1 Salk. 19. 168. | 

It is held that the King is Cuſtos totius Regni Anglie : 
And he may, if he ſee cauſe, open or ſhut the ſea-ports, 
and forbid the paſſage of his ſubjects over ſea without li- 
cence, Sc. 12 Rep. 34. He may not diſpoſe of the ports 
to any ſubject; but ſhall appoint officers for the cuſtody 
thereof, under him. 11 Rep. 86. It is his prerogative 
alone to diſpoſe and govern the militia of the nation: 
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to make dukes, earls, barons, knights of the garter, Sc. 
He names, creates, makes and removes the great officers 
of the government. 1 nf. 165. All writs, proceſſes, 
commiſſions, Sc. are in the King's name; and he ma 
make courts, which ſhall proceed according to the Com- 
mon law. YJexk. Cent. 285, He may create univerſities, 
colleges, counties, boroughs, fairs, markets, Sc. No 
foreſt, chaſe or park, can be made, or caſtle built, with- 
out the King's leave. 4 [»/t. 294. The King may in- 
corporate a whole city, pariſh, Cc. or part of it, and 

ant and annex to ſuch corporations divers franchiſes , 

ho' they may not, under colour thereof, ſet up a mono- 
poly. Godb. 253. Noy 182. And he may incorporate 
a town, and enable them to chuſe burgeſſes of parliament ; 
but this part of the preregative of increaſing the number 
of parliament men, ſeems to be given up, by the late 
Kings. Hob. 14. | 

As ſupreme head of the church, our King hath power 
to call a national or provincial council ; and by his royal 
aſſent the canons made in convocation have the force of 
laws: And to him the laſt appeal is made. Danv. 73. 
4 Infl. 325. He hath the ſupreme right of patronage all 
over England; and is the founder and patron of all biſhop- 
ricks, Sc. ſo that none can be made biſhop but by his 
nomination : He not only founds churches, but licenſes 
others to found them, exempt from the ordinary's juriſ- 
diction ; and he hath the tithes of foreſts and places ex- 
traparochial, which he may grant by letters patent: Alſo 
the King ſhall pay no tithes; tho' his leſſee ſhall pay 
them. Wood's Infl. 18. 1 Co. 511. The King hath 
power to make an alien free born, and to grant letters of 
ſafe conduct to foreign parts: He can put a value upon 
the coin, which is made by his authority; and make 


foreign coin current by proclamation : And to make mo- 


ney, the law gives the King all mines of gold and filver. 
Plowd. 314. X 

He is the general guardian of idiots and lunaticks; 
and ſhall have the lands of felons, Sc. convict; alſo the 
goods of felons and fugitives ; goods and chattels of pi- 
races; wreck of the ſea, &c. Stat. 17 Ed. 2. cap. 1. 9. 
H. 3. 4 Infl. 136. The King is lord paramount of all 
the lands in England ; and all eſtates for want of heirs, or 
by forfeiture, eſcheat to him: All lands are ſaid to be 
holden of the King; as by conſtruction of law they are 
originally derived from the crown. 1 nfl. 1. But this 
muſt be conſidered as in truſt for the benefit of the ſtate. 
Lands in the King's poſſeſſion, are free from tenure; and 
the King may not be jointenant with any. Finch 83. 
The grant of the King is taken moſt ſtrongly againſt a 
ſtranger, and favourably for him: And he may avoid 
his oven grants for deceit, Sc. Plowd. 243. The King 
may grant a thing in action, which another cannot; and 
reſerve a rent to a ſtranger, Sc. He cannot grant or take 
any land (not caſt upon him by deſcent) but by matter of 
record: And the King may not grant an annuity to my 
his perſon, which is not chargeable like the perſon of a 
ſubject; tho' he may grant it out of the revenues of ex- 
ciſe, Sc. 4 Rep. 54. 2 Ii. 186. 1 Salk. 58. | 

Where the title of the King and of a common perſon 
concur, his title ſhall be preferred. 1 ft. 30. No diſ- 
treſs can be made upon the King's poſſeſſion; but he may 
diſtrain out of his fee in other lands, Sc. and may take 
diſtreſſes in the highway. 2 Inf. 131. An heir ſhall 
pay the King's debt, tho' he is not named in the bond: 
And the King's debt ſhall be ſatisfied before that of a ſub- 
ject, for which there is a prerogative writ. 1 Inft. 130, 
386. By the ſtat. 25 Ed. 3. c. 19. a common perſon may 
ſue the King's debtor, notwithſtanding he hath a protec- 
tion, and recover judgment againſt him ; but he cannot 
have execution unteſs he give ſecurity to pay the King's 
debt: If he take out execution before, and levy the mo- 
ney, the ſame may be ſeized to ſatisfy the debt of the King. 
Godb. 290. 2 Nelſ. Abr. 1081, 1082. If a debtor has not 
a writ of protection, he may be in execution for a common 
perſon as well as the King. And he hath the command of 
all forts, and places of ſtrength, Sc. and authority in 
making and caſting of ordnance. 21 Fac. 1. c. 3. 

The King is the fountain of. honour, and has the ſole 
power of conferring dignities and honourable titles; as 

| common 


- 


K 1 'P 
common perſon as well as the King : And it hath been 
adjudged, that altho' the King hath a prerogative by the 
Common law, to have his debt firſt ſatisfied, that muſt 
be when itis in equal degree with the debt of his ſubject ; 
and by the flat. 33 H. 8. c. 39. the King's debt ſhall be 
preferred, ſo as there is no judgment, We. Co. Car. 283. 
Hardr. 23. Goods and chattels may go in ſucceſſion to 
the King; tho they may not to any other ſole corporati- 
on. 1 Jnft. go. In whoſoever hands the goods of the 
King come, their lands are chargeable, and may be ſeized 
for the ſame : And the King is not bound by fale of his 
goods in open market. 2 h . 713. No preſcription of 
time runs againſt the King ; he is not within the ſtatute of 
limitation of aftions. 11 Rep. 74. But ſee the late bills, 
concerning Nullum Tempus, 10 C 11 Geo. 3. Action lies 
not againſt the King; but a petition inſtead of it, to him 
in the Chancery : And it is lawful for any ſubject to pe- 
tition the King for redreſs, where he finds himſelf griev- 
ed by any ſentence or judgment. 2 [nft. 187. Hob. 220. 
There are no coſts againſt the King; no entry will bar 
him; and no judgment is ever final againſt him, but with 
a Salvo jure Regis. Lit. 178. Finch 460. The King's 
title is not to be tried without warrant from the King, or 
aſſent of the Attorney General. 2 Inſt. 424. The King 
may have ſuch proceſs in his ſuit, as no other perſon but 
himſelf can have in any caſe. | 
He may plead ſeveral matters, without being double, 
and the parties ſhall anſwer them all. Bro. Doubl. pl. 
57. And in his pleading, he need not plead an act 
of parliament, as a ſubject is bound to do. 4 Rep. 


$i 2 | 
7 The King may ſue in what court he pleaſes, and can- 
not be nonſuit, as he is ſuppoſed to be preſent in all his 
courts; He is not bound to join in demurrer on evidence; 
and the court may direct the jury to find the matter ſpeci- 
ally. Finch 82. 5 Rep. 104. The King's only teſti- 
*mony of any thing done in his preſence, is of as high a 
nature and credit as any record ; whence it is, that in all 
original writs or precepts ſent out for the diſpatch of juſ- 
tice, he uſeth no other witneſſes than himſelf, as zefte 
meipſo, Sc. The King cannot be a minor; and in him 
the law will ſee no defect, negligence or folly. 1 nf. 
41, 57. There are ſome other prerogatives belonging to 
our Kings; but the judges at I ęſtminſter ought to judge 
of matters of prerogative relating to the King, as they do 
matters concerning other perſons. Ney 181. Ploud. 1 36. 
The King may not by petition, bill, Sc. diſpoſe of any 
man's lands or goods: Nor ſhall he take that he hath right 
to, which is in the poſſeſſion of another, but by due courſe 
of law. Finch. g. He may not command a man to priſon, 
againſt the writs and proceſs of law. 12 Rep. 66. The 
law is the rule of the King's prerogatrve ; which ought to 
be grounded upon antiquity, or otherwiſe it may be an 
incroachment on the liberty of the ſubject. Rex e/t anima 
Legi, & Lex eſt anima Regi. 2 Inſt. 262. See Debt to the 
King, Grants of the King, Sc. See farther on this ſub- 
ject, Black. Cm. 1 J. 237. And Com. Dig. 4 JV. tit. 
Frærogative. | | 
KING'S SILVER, Is the money which is paid to the 
King in the court of Common Pleas, for a licence grant- 
ed to any man to levy a fine of lands, tenements or here- 
ditaments to another perſon : And this muſt be compound- 
ed according to the value of the land, in the alienation 
office, before the fine will paſs. 2 Iiſt. 511. 6 Rep. 39, 43. 
KING'S SWANHERD, (Magi/ter deductus cig norum.) 
Pat. 16 R. 2. pars 1. m. 38. Rodulphum Scot, cuſtodem 
cignorum noſtrorum, ſive per alium quemcunque qui pro 
tempore cuſtos cignorum noſtrorum prædictorum Rei No 
fowl can be a ſtray but a -an. 4 Inft. fol. 280. 
*KINTAL, If a certain weight of merchandiſe, moſt 
commonly of one hundred pounds, or ſomething under 
or over, according to the ſeveral uſes of diverſe nations. 
Plowaen, fol. 3. mentions 2000 kintals of woad, in the caſe 
of Reniger and Fogaſſa. Item duodecim denarios de quolibet 
cere quintallo. Chart. 31 Edw. 1. m. 4. See Quintal. 
KINTLIDGE, A term uſed among merchants and ſea- 
faring perſons, for a ſhip's ballaſt. Merch. Di@. 
* KIPE, (from the Saxon, Opa) Is a baſket or engine 
made of oſiers, broad at one end, and narrower by de- 


1 Rep. 18. Finch. 476. 
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grees, uſed in Oxfordſbire and other parts of England for 


— taking of fiſh; and fiſhing with thoſe engines is called 
ping. | 
To the curious reader, it may not be im 
ſerve, that this manner of thing with — then 
kind and ſhape, is practiſed by the barbarous inhabitants 
of - Ceylon in the Eaft-Indies, as appears in the relation 
_ figure of it given by Mr. Knox in his travels, pax. 
28. 
KIPPER-TIME, No ſalmon ſhall be taken between 
Graveſend and Henly upon Thames in kipper-time, viz. hy. 
tween the Invention of the Croſs (3 May) and the Epiphany. 
Rot. Parl. 50 Edw. 3. Cowell. 

KIRBY'S QUEST. Is an ancient record remaini 


. treaſurer to King 


„ 
KIRK-MOTE, A ſynod; and ſometimes it has been 
taken for a meeting in the church or veſtry. Bloun:. 
KNAVE, An old Saxon word, which had at firſt a 
ſenſe of ſimplicity and innocence for it ſignified a boy; 
Sax. cnapa, whence a knave child, i. e. a boy diſtinguiſhed 
from a girl in ſeveral old writers; afterwards it was taken 
for a ſervant boy, and at length for any ſervant man: Alſo 
it was applied to a miniſter or officer, that bore the weapon 
or ſhield of his ſuperior, as ſeild knapa, whom the Lating 
called armiger, and the French eſcuyer. 14 Ed. 3. c.; 
And it was ſometimes of old made uſe of as a titular ad- 
dition; as Johannes C. filius Willielmi C. de Derby, knave, 
Sc. 22 Hen. J. 36. The word is now perverted to the 
hardeſt meaning, viz. A falſe and deceitful fellow, 4 
knave-child between them two they gate—Gower, Pm, fol, 
52, 106. And Wickliff in his old Englſ tranſlation, 
Exod. 1. xvi. If it be a knave-child, i. e. a ſon or male 
child. In the viſion of Piers Plowman, Cokes and her 
knaves cryden hotes pyes, hote, 7. e. Cooks and their 
boys, or ſkullions. Cowell. | 

KNIGHT, (Sax. cnyt, Lat. miles, and eques auratus, 
from the gilt ſpurs they uſually wore, and thence called 
anciently Knights of the ſpur The Halians term them 
Cavalieri, the French Chevaliers, the Germans Ruyters, 
the Spaniards Cavallaro's, c.) In its original properly 
ſignified a ſervant ; but there is now but one inſtance 
where it is taken in that ſenſe, and that is knight of 2 
ſhire, who properly ſervesin parliament for ſuch a county; 
but in all other inſtances it ſignifies one who bears arms, 
who, for his virtue and martial proweſs, is by the King, 


gentleman to a higher ſtep of dignity. The manner of 
making them, Camden in his Britan, thus ſhortly ex- 
preſſeth : Noftris vero temporibus, qui equeſtrem digmtatem 
Suſcipit, flexts genibus leviter in humero percutitur, princeps 
his verbis Gallice affatur ; Sus vel ſois Chevalier au nom de 
Deu. i. e. Surge aut ſis egues in nomine Dei. This is meant 
5 — 38 which is the loweſt, but moſt ancient 
egree of nig bibood with us. The privilege belonging to a 
kmgbt, ſee in Fern's Glory of 2 ma 6. Of; knig br 
there are two forts; one ſpiritual, lo called by divines in re- 
gard of their ſpiritual warfare, the other temporal. Caſſaness 
de Gloria Mundi, par. g. confiderat. 2. See Selden's Titles 
of honour, fol. 770. Chief Juſtice Prpham affirmed, he 
had ſeen a commiſſion granted to a biſhop, to kny#! al 
the perſons in his dioceſe. Godbolt's Reports, fl. 39% 
Of the ſeveral orders, both of ſpiritual and 1m d 
knights, ſee Mr. Afbmole's Inft. of the Knights of the Caf f. 
He who ferved the King in any civil or military office or 
dignity, was formerly called miles : Tis often mention 
in the old charters of the Anglo-Saxons, which are ſub- 
ſcribed by ſeveral of the nobility, viz. after biſhops, 
dukes and earls, per A. B. militem, where miles ſignifies 
ſome officer of the courts, as miniſter was an officer to = 
1 | — we read in Ingulpbus, De dono F. qu" 
Militis Kenu! 1s, fol. 860. 
Afterwards the — 2 reſtrained to him who ſert. 
ed only upon ſome military expedition, or rather to 
who by reaſon of his tenure, was bound to ferne m , 
wars, and in this ſenſe the word miles was t 4 : 
vaſſallo. Thus in the laws of William the ine, 1M 
Mambus ei ſeſe dedit, cunfta ſua ab c ut miles a — 


with the remembrancer of the Exchequer; ſo called frog | 


or one having his authority, exalted above the rank of 


their name from their bathing the night before their cre- 
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recepit. 
chief 


ſon a knt bt. 


was uſua 


inauguration of 
Cowell. See Black. Com. 2 V. 69. 4 L. 432. 


KNIGHTS BACHELORS, The moſt antient, tho'the 
loweſt order of knighthood amongſt us; for we have an 


:nſtance of King Alfred's conferring this order on his ſon 
alten Will Malms. lib. 2. Black. Com. 1 V. 404. 
See Knights of the Chamber. 2 Fame; 

KNIGHTS-BANERET, (milites vexillarii) Are made 
only in the time of war, and is a high honour : and tho 
knighthood is commonly given for ſome perſonal merit, 
which therefore dies with the perſon ; yet Jobn Coupland, 
for his valiant ſervice performed againſt the Scots, had the 
honour of Baneret conferred on him and his heirs for ever, 
by patent 29 Ed. 3. See Baneret. See Black. Com. 1 V. 


KNIGHTS OF THE BATH, (Milites Balnei) Have 


ation. See Knight. This order of knights was introduced 
by King Hen. 4. and revived by King George the Firft in 
the year 17253 who erected the ſame into a regular mi- 
litary order for ever, by the name and title of The Order 
of the Bath, to conſiſt of thirty-ſeven knights, beſides the 


Sovereign. See the antiquity and ceremony of their crea- | 4 


tion in Dugdale's Antiquities of Warwickſhire, fol. 531, 832. 
They have each three honorary Eſquires and they now 
wear a red ribbon a-croſs their ſhoulders ; have a prelate 
of the order, who is the biſhop of Rocheſter, ſeveral he- 
ralds, and other officers, Sc. See Black. Com. 1 V. 


NIGHTS OF THE CHAMBER, (Milites Camere ) 
Seem to be ſuch Knights Bachelors as are made in time of 
peace, becauſe knighted in the King's chamber, and not in 
the field: they are mentioned in Rot. Parl. 28 Ed. 3. 2 
Inft. 666. See Black. Com. I J. 404. They are alſo men- 
tioned in 2 Int. 666. and in Rot. Parl. 29 Ed. 3. par. I. m. 


29. 

NIGHTS COURT, Is a court-baron, or honour- 
court, held twice a year under the biſhop of Hereford, at 
his palace there; wherein thoſe who are lords of manors, 
and their tenants, holding by knights ſervice of the ho- 
nour of that biſhoprick, are Gitors ; Which court is men- 
tioned in Butter ſield's Surv. fol. 244. If the ſuitor appear 


not at it, he pays 25. uit. ſilver for reſpite of homage, ed 


Covell, 


KNIGHTEN-GYLD, Was a gy/din London, conſiſting 
of nineteen knights, which King Edgar founded, givin 
them a portion of void ground lying without the walls of 
the city, now called Portſoken-ward. Stow's Annals, p. 
151. This in Mon. Angl. par. 2. fol. 82. a. is written 
cnittene-geld. 

KNIGHT'S-FEE, (Frodum militare) Is ſo much inheri- 
tance, as is ſufficient yearly to maintain a knight with 
convenient revenue; which in Henry the Third's days was 
15). Cam. Britan. pag. 111. But Sir Thomas Smith, (in his 
Repub. Angl. lib. 1. cap. 18.) rates it at 4o/. and by the 
ſtatute for knights, 1 Ed. 2. cap. 1. ſuch as had 201. per 
annum in fee, or for life, might be compelled to be 
knights; which ſtatute is repealed by 1) Car. 1. cap. 20. 
Stew in his Annals, p. 285. ſays, there were found in 
England, at the time of the Conqueror, 60,211 knights- 
es, according to others 60, 215; whereof the religious 
houſes, before their ſuppreſſion, were poſſeſſed of 28,01 5. 

a. carucate terre faciunt feodum unius militis. Mon. 
Angl. 2 pag. fol. 825. a. Of this you may read more in 
Leden s Titles of bonour, fol. 691. and Braclon, lib. 5. trad. 
!. Cap. 2. See Coke on Lit. fol. 69. a. A kmpght's fee 
conamed twelve plow-lands. 2 Inft. fol. 596. or 680 


ices.  Virgata terre continet 24 acras, 4 virgatæ terre 


make an hide, and five hides make a Eng fee, whoſe 
reliefs five pounds. Cruel. See Black. Cm. 1 V. 405, 
49. 2V. 62. | . 


And he who by his office or temure was bound 
to perform any military ſervice, was furniſhed by the 
lord with arms, and ſo adoptabatur in militem, 
which the French call adouber, and we do dub ſuch a per- 
But before they went into the ſervice, it 
to go into a bath 5 — 1 and 

ards they were girt with a girdle; wt om 
4 — conſtantly obſerved, eſpecially at the 
our Kings, then thoſe knights were 
made, who for that reaſon were called Knights of the Barb. 
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KNIGHTS OF THE GARTER, (equites garter, or 
periſcelidis) Are an order of knights, founded by King Ed. 
3. who after he had obtained many notable victories, for 
furniſhing this honourable order, made choice in his own 
realm, and all Europe, of twenty-five the moſt excellent 
and renowned perſons for virtue and honour, and ordained 
himſelf and his ſucceſſors Kings of England, to be the ſo- 
vereign thereof, and the reſt to be fellows and brethren, 
beſtowing this dignity on them, and giving them a blue 
garter, decked with gold, pearl, and precious ſtones, and 
a buckle of gold, to wear daily on the left leg only, a 
kirtle, crown, cloak, chaperon, a collar, and other mag- 
nificent apparel, both of ſtuff and faſhion ; exquiſite and 
heroical to wear at high feaſts, as to ſo high and princely 
an order was meet. Smith's Repub. Ang. lib. 1. cap. 20. 
And according to Camden and others, this order was in- 
ſtituted upon King Edward the Third's having great ſuc- 
ceſs in a battle, wherein the King's garter was uſed for 
a token: But Polydore Virgil gives it another original, 
and ſays, that the King in the heighth of his glory, the 
Kings of France and Scotland being both priſoners in the 
Tower of London at one time, firſt erected this order, anno 
I 350, (ſee infra) from the Counteſs of Sahſbury's dropping 
her garter, in a dance before his Majeſty, which the King 
taking up, and ſeeing ſome of his nobles ſmile, he ſaid, 
" Hont ſoit qui mal y penſe, interpreted evil be to him that evil 
thinketh, which has ever ſince been the motto of the r; 
declaring ſuch veneration ſhould be done to that filken tie, 
that the beſt of them ſhould be proud of enjoying their 
honours that way. Camden in his Britannia faith, that this 
order of knights received great ornament from King Ed. 

And King Charles I. as an addition to the ſplendor, 
ordered all the knights companions to wear on their upper 
garment, the croſs incircled with the garter.and motto. 
The honourable ſociety of this order is intitled to St. 
George; and they are a college or corporation, having a 
Great Seal, Sc. The ſite of the college is the royal 
caſtle of Windſor, with the chapel of St. George, and the 
chapter-houſe in the caſtle, for their ſolemnity on St. 
George's day, and at their feaſts and inſtallations. Beſides 
the King their Sovereign, and twenty-five companions, 
Knights of the Garter, they have a dean and canons, Sc. 
and twenty-ſix poor knights, that have no other ſubſfiſt- 
ence but the allowance of this houſe, which is given them 
in reſpect of their daily prayer to the honour of God, and 
St. George; and theſe are vulgarly called Poor Knights of 
Mindſor—- There are alſo certain officers belonging to the 
order; as Prelate of the Garter, which office is inherent 
to the Biſhop of Wincheſter, for the time being; the Chan- 
cellor of the Garter, who is the Biſbop of Sarum ; Regiſter, 
always Dean of Windſor; the Principal King at Arms, call- 

Garter, to manage and marſhal their ſolemnities, and 
the Uſber of the Garter, being likewiſe Uſher of the Black 
Rod. A Knight of the Garter wears daily abroad, a blue 


g | garter decked with gold, pearl, and precious ſtones on 


the left leg; and in all places of aſſembly, upon his coat 
on the left fide of his breaſt, a ſtar of ſilver embroidery ; 
and the picture of St. George, enamelled upon gold and be- 
ſet with diamonds, at the end of a blue ribbon that croſſes 
the body from the left ſhoulder ; and when dreſſed in his 
robes, a mantle collar of & S. c. According to Black- 
fone, IF. 404. Knights of the Garter, or Knights of the 
order of St. George, firſt inſtituted by Ed. 3. A. D. 1 344. 
Seld. Tit. of Honour, 2, 5, 41. 

KNIGHTHOOD, Formerly when the heir came of full 
age, provided he held a knight's fee, he was to receive the 
order of knighthood, and was compellable to take it 
upon him, or elſe to pay a fine to the King. See Black. 


| Com. 2 V. 69. Note, The perſons thus compellable were 


the King's tenants in capite, and that in conſequence of 
the feodal tenures. This being conſidered in the reign of 
Charles |. as a great grievance, the Stat. 16 Car. 1. c. 20. 
was paſſed, whereby tis enacted, ©* that none ſhall be com- 
pelled to take knighthood. See Black. Com. 4 V. 430. 
KNIGHTS OF THE ORDER OF ST. JOHN op 
TERUSALEM, (Milites Sancti Fobannis Hieroſolymitant ) 
Were an order of knighthood, that began about the year 
of our Lord 1120, Honorius being Pope. They had their 
denomination from Jobn the charitable patriarch of Alex- 


2 though vowed to St. Fobn the Baptiſ their 
6 X : 


patron: 
Ferns 
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Fern's Glory of Generofity, pag. 127. They had their pri- 
mary abode at firſt in Jeruſalem, and then in the iſle of 
Rhodes until they were expelled thence by the Turks, anno 


1522. Since which time their chief ſeat is in the af of 
Malta, where they have done great exploits againſt the 
infidels, but eſpecially in the year 1595. They live after 
the order of friars, under the rule of St. Auguſtine, of 
whom mention is made in the ſtatute 25 Hen. 8. cap. 2. 
and 26 Hen. 8. cap. 2. They hadin England one general 
prior that had the government of the whole order within 
Englandand Scotland, Reg. Orig. fol. 20. and was the firſt 
prior in England, and fat in the houſe of Lords. But 
towards the end of Henry the Eigbib's days they in England 
and Ireland, being found over much to adhere to the 
Pope againſt the King, were ſuppreſſed, and their lands 
and goods given to the King, by the 32 Hep. 8. 24. For 
occaſion and propagation of this order more eſpecially 


deſcribed, ſee in the treatiſe, intitled, The Book of Honour | ? 


and Arms, lib. 5. c. 18. written by Mr. Richard Jones. 
KNIGHTS OF MALTA. Theſe knights took their 
name and original from the time of their expulſion from 
Rhodes, anno 1523. The iſland of Malta was then given 
them by the Emperor Charles V. where they now reſide, 
and are therefore called Knights of Malta: they have done 
great exploits againſt the infidels, eſpecially in the year 
I 595. | 
NIGHT MARSHAL, (Mareſchallus Haſpitii Regis) 
Is an officer of the King's houſe, having juriſdiction and 
cognizance of tranſgreſſions within the King's houſe, and 
verge of it; as alſo of contracts made within the ſame 
houſe, whereto one of the houſe is a party. Reg. of 
Writs, fol. 185. a. and 191. b. and Spelman's Glaſſ. in voce 
Mareſchallus. 
. KNIGHTS OF RHODES. The Knights of St. Fobn of 
Jeruſalem, after they removed to Rhode iſland. 32 H. 8. 
c. 24. See Knights of the Order of St. John of Jeruſalem. 
KNIGHTS SERVICE, (Servitium Militare) Was a te- 
nure whereby ſeveral lands in this kingdom were held of 
the King; which drew after it homage, and ſervice in war, 
eſcuage, wardſhip, marriage, Sc. The knights ſervice 
in capite, or in chief, was ſervice, by which the tenant 
was bound to ſerve the King in his wars: and if he held 
of a common perſon, then he was to go with his lord in 
the wars. But it is taken away by Stat. 12 Car. 2. cap. 
24. See Chivalry, and Black. Com. 2 V. 62. 
KNIGHTS OF THE SHIRE, (Miites Comitatus) 
Otherwiſe called knights of parliament, are two knights 
or gentlemen of worth, choſen on the King's writ, in pleno 
comitatu, by the freeholders of every county that can diſ- 
pend 405. a year; and theſe, when every man that had a 
knight's fee was cuſtomarily conſtrained to be a knight, 
were obliged to be milites gladis cincti, for ſo runs the writ 
at this day; but now notabiles armigeri may be choſen. 
Stat. 1. Hen. 5.c. 1. 10 H. 6.c.2. 23 H. 6. c. 6. Their 
expences were to be borne by the county, during their 
fitting in parliament, by the 35 H. 8. c. 11. And as to 
their qualifications, they are to have 600 J. per annum 
freehold eſtate, Sc. Vide 9 Ann. c. 5. and Parliament, 
and Black. Com. 1. V. 172. e 
KNIGHTS TEMPLARS, ( Milites Templarii) Were a 
religious order of knights, inſtituted in the year of our 
Lord 1119, and fo called, becauſe they dwelt in part of 
the buildings belonging to the Temple at Jeruſalem, and not 
far from the ſepulchre of our Saviour. They entertained 
Chriſtian ſtrangers and pilgrims, and in their armour led 
them through the Holy Land, to view the ſacred monu- 
ments of Chriſtianity, without danger from infidels. This 
order was far ſpread in Chriſtendom, particularly here in 
England, where it flouriſhed in the time of King Hen. 2. 
And had in every nation a particular governor or maſter, 
but at length ſome of them at Jeru/alem falling away to 
the Saracens from Chriſtianity, the whole order was ſup- 
preſſed by Clemens quintus, anno 1 307. And their ſub- 
ſtance given partly to the Knights of St. Jobn of Jeruſalem, 
and partly to other religious. Caſſan. de Gloria Mundi, 
| Par. 9. Theſe knights at firſt wore a white garment ; 


and afterwards in the pontificate of Pope Eugenius, it was 


ordained that they ſhould wear a red croſs; in ancient 
records they were alſo called Fratres Militie Templi Solo- 
monis. Mon. Ang. tom. 2. p. 554. . 
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KNIGHTS OF THE THISTLE, The honourable 
the Scotch knighthood, the knights whereof wear a green 
ribbon over their ſhoulders, and are otherwiſe honourably 
diſtinguiſhed. 8 ; 
KNOPA, A knob, nob, boſſe, or knot.—7ex:u; ſuper 
Evangeliis cum uno claſpi habens ex uno latere quing; knopas 
argenteas, &c. Mon. Angl. tom. 3. p. 365. 
KNOWN-MEN, The Lollards in England, calle 
hereticks, for oppoſing the church of Rome before the re- 
formation went commonly under the name of known 
and juft faſt men; which title was firſt given them in the 
dioceſe of Lincoln, by Biſbop Smith, anno 1 500. 
KYDDIERS, Mentioned in Stat. 13 Eliz. cap. 35. 
See Kidder. 
KYLYW, Signifies ſome liquid thing; and in the 
Nerth it is uſed for a kind of liquid victuals. It is men- 
tioned as an exaction of foreſters, c. Mon. Ang. tm. 1. 


ay. 722. | 
KYSTE, (Sax.) A coffin or cheſt for burial of the dead. 
Ex 6 5 Epiſc. Lincoln. MS. 
KY TH, Is uſed for a kin or kindred Cognarys, 


* 
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AAS, (laqueus, a lax, i. e. fraus,) A net, gin, or 
ſnare. Lite. Diet. | 

LABEL, (appendix, lemniſcus) Is a narrow lip of pa- 
per or parchment, affixed to a deed, writing or writ, 
hanging at or out of the ſame; and an appending ſeal is 
called a label. | | 

LABINA, Signifies watery land; in qua facile labitur. 
Jamque diverſi ligei noctanter tranſeuntes in aqui & 
labinis periclitantur. Mon. Ang. tom. 2. pag. 3) 2. 

LABORARIIS, Is an ancient writ againſt perſons re- 
fuſing to ſerve and dolabour, who have no meansof living; 
or againſt ſuch as having ſerved in the winter, refuſe to 
ſerve in the ſummer. Reg. Orig. 189. 

LABOUR, Is the foundation of property. Bodily l- 
bour, beſtowed upon any ſubject which before lay in com- 
mon to all men, is univerſally allowed to give the faireſt 
and moſt reaſonable title to an excluſive property therein. 
Black. Com. 2 V. g. | ; 

LABOURERS, Conſpiring together concerning their 
work or wages, ſhall forfeit 10 J. for the firſt offence, 20/. 
for the ſecond, Sc. And if not paid, be ſet on the pil 
lory. Stat. 2 & 3 Ed. 6. c. 15. Juſtices of peace and 
ſtewards of leEts, Sc. have power to hear and determine 
complaints relating to nonpayment of labourers wages 
4 Ed. 4. 1. And labourers taking work by the great, and 
leaving the ſame unfiniſhed, unleſs for nonpayment 
wages, or where they are employed in the King's ſervice, 
Sc. are to ſuffer one month's impriſonment, and forfeit 5. 
The wages of labourers are to be yearly aſſeſſed for every 
county by the ſheriff, and juſtices of peace in the aa 
ſeſſions, and in corporations by the head officers, under pe 
nalties. 5 Eliz. cap. 4. And the ſheriff is to cauſe the 
rates and aſſeſſments of wages to be proclaimed. 1 7: 
1. c. 6. All perſons fit for labour, ſhall be compelled io 
ſerve by the day in the time of hay or corn harveſt; an 
labourers in the harveſt-time may go to other counties, 
having teſtimonials. From the middle of March to the 
middle of September, labourers are to work from hve 
o'clock in the morning till ſeven or eight at night, bei 
allowed two hours for breakfaſt and dinner, and half an 
hour for ſleeping the three hot months; and all ther g 
the year from twilight to twilight, except an derne 
half for breakfaſt and dinner, on pain of forfeiting! A r 
every hour abſent. See 5 Eliz. c. 4. If any = 
make an aſſault upon his maſter, he ſhall ſuffer an 1 
puniſhed as a ſervant making ſuch aſſault. Ibid. 195 f 
Stat. 12 Geo. I. c. 34. 22 Geo. 2. c. 27. All contra 
; loyedii llen, linen, filk, Jet" 
Journeymen employed in any woollen, 7 ˖ 
or iron, Sc. gs for railing, wages, _— 
hours of work, Sc. are illegal, and the offenders Ina 
ſent to the Houſe of Correction for three mon 5 

Juſtices of peace may hear and determine ens 
cerning the wages of ſervants and labourers, not ex. 


. inners n 
ing 10. 20 Ges. 2. c. 19. Extended to the Un”, long tc 
the Stannaries, by 2) Geo. 2. c. 6. Juſtices ae — firſt Jag 
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ſervants on complaint of the maſters, 20 Geo. 2. c. 19. 
J 2. The 20 Geo. 2. c. 19. ſhall extend to all ſervants 
employed in huſbandry, tho” hired for leſs than a year, 
31 Geo. 2. c. 11./. 3. See Black. Com. 1 V. 406, 426. 

LACE. Foreign bone-lace not to be imported, 1 
& 14 Car, 2. c. 13. May be exported free to Scotl, 
treland, or the Plantations, 11 & 12 . 3. c. 3. /. 15. 
Prohibition of importing bone-lace repealed, 5 Ann. c. 
17. Manufacturers excuſed from the duty upon hawk- 
ers and pedlars, 4 Geo. 1. c. 6. 

For other matters, ſee Manufactures. | 

LACERTA, A word ſignifying a fathom. Domeſday. 

LACHES, (from Fr. laſcher, i. e. laxare, or laſche, 
ignavus) In our law ſignifies ſlackneſs or negligence , as 
it appears in Littleton, where laches of entry is a neglect 
in the heir to enter. And probably it may be an old Exg- 
hſþ word; for when we ſay there is Jaches of entry, it is 
all one as if it were ſaid, there is a lack of entry; and in 
this ſignification it is uſed. Litt. 136. No /aches ſhall 
be adjudged in the heir within age; and regularly laches 
ſhall not bar infants or feme coverts, for not entry or 
claim, to avoid deſcents; but lacbhes ſhall be accounted 
in them, for non-performance of a condition annexed to 
the ſtate of the land. Co. Lit. 146. See Black. Com. 1 VJ. 
247. as to Laches generally. And as to the Laches of an 
Infant, 1 V. 465. 

LACTA, A defect in the weight of money; whence 
is derived the word Jack. Du Freſne. 
LADA. Hath divers ſignifications; 1ſt, From the Sax. 
lathian, to convene or aſſemble, it is taken for a l/ath, or 
court of juſtice. 2dly, It is uſed for purgation by 
trial, from ladian : and hence the lada fimplex, and lada 
triple or Jada plena, among the Saxons, mentioned in the 
laws of King Etbelred and K. H. 1. zdly, Lada is ap- 
plied to a Jade or courſe, of water; Cambden uſes water- 
lade, or water-courſe : And Spelman ſays, that Jada is a 
canal to carry water from wet grounds; ſometimes Jada 
ſignifies a broad way. Spelm. Gloſſ. Mon. Angl. tom. 1. p. 


8 

"FADE, Lode, i. e. The mouth of a river; from the 
Sax. Jadian, purgare, becauſe the water is there clearer ; 
from hence Cricklade, Lecblade, &c. 

LADIES. For the order of trial of ducheſſes, coun- 
teſſes, and baroneſſes for treaſon, when indicted thereof, 
ſee Stat. 2 Hen. 4. c. 14. 

LADORIUM, Reproach. Facetiam in ſermone pluri- 
mam obſervant dum vel ſales vel lædoria nunc levi lingua 
nunc mordaci. Girald. in deſcrip. Camb. cap. 14. 

LESXA MATJESTATIS CRIMEN. The crime of 

gb treaſon. So denominated by Glanvil, J. 1. c. 2. 
igh treaſon is alſo in Latin altaproditio. 

LASIONE FIDEI, Suits pro. The clergy fo early 
as the reign of King Stepben, attempted to turn their ec- 
clefiaſtical courts into courts of equity, by entertaining 
ſuits pro læſione fidei, as a ſpiritual offence againſt con- 
ſcience, in caſe of non-payment of debts, or any breach 
of civil contracts. See Ld. Lyttelt. H. 2. b. 3. p. 361. 
rate. But they were checked by the conſtitutions of 
Clarendon, 10 Hen. 2. c. 15. See Black. Com. 3 V. 52. 

LAFORDSWICK, (Sax. hlaford, i. e. dominus, and 
fuic, proditio, infidelitas erga dominum) A betraying 
one's lord or maſter. This word is found in King Ca- 
nutus's laws, c. 61. And in the laws of King Hen. 1. 
Quedam placita emendari (viz. quedam crimina expiari) non 
er, huſbrech, openthefe, eberemorth, & lafordſwick. 

1 

AGA, ex The law, lagam Regis Edwardi vobis red- 
di, cum illis emendationibus, quibus pater meus eam emenda- 
ut, ſays Magna Charta. Hence we deduce Saxon-lage, 
Mercen-lage, Dane- lage, Sc. 

LAGAN, Is goods ſunk in the ſea, from the Sax. lig- 
Jan, cubare: when mariners in danger of ſhipwreck caſt 
goods out of the ſhip, and becauſe they know they are 
heavy and ſink, faſten a buoy or cork to them, that the 
may find and have them again ; if the ſhip be loſt, theſe 
goods are called lagan, and ſo long as they continue upon 
the ſea, belong to the Lord Admiral ; but if they are 
caſt away upon the land, they are then a wreck, and be- 
long to the lord intitled to the ſame. 5 Co. Rep. 106. At 
firſt Jagan was that right which the chief lord of the fee 
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| had to take caſt on ſhore by the violence of the 
ſea, Sc. Bratt. lib. 2. cap. 2. See 26 Geo. 2. c. 19. 
LAGEDAYUM, Laghday, A law-day, or time of 
open court. Cowell. edit. 1727. | 
LAGEMAN, (legamannus) Homo habens I:gem, or homo 
legalis ſeu legitimus ;, ſuch as we call now good men of the 


jury. The word is frequently uſed in Laier and the 
laws of Edward the Cer, cap. 38. thus: Pyſtea inqui- 


Vet juſtitia per legamannos, & per meliores bomines de 
burgo, &c. Sir Edw. Coke ſays, A lageman was he who 
Pus 3 ſecam & ſacam ſuper homines ſuos, i. e. that had a ju- 
riſdiction over their perſons and eſtates; of which opi- 
nion were Somner and Lambard, and that it ſignified the 
Thanes, called afterwards Barons, who ſat as judges to de- 
termine rights in courts of juſtice. In ſenatus conſult. de 
Monticolis Wallie, cap. 3. it is ſaid, Let twelve Jaghmen, 
which Lambard renders men of law, viz. ſix Engliſh and 
ſix Welch, do right and juſtice, Sc. Blount. 

LAGEN, (lagena) Fleta, lib. 2. cap. 8, 9. In antient 
times it was a meaſure of fix ſextarii. Hence perhaps 
our flagon. Donatio inſuper de ſex lagenis olei annuatim. 
Charta 2 Edw. 3. m. 25. n. 82. The lieutenant of the Tower 
has the privilege to take unam lagenam vini, ante malum 
& retro, of all wine-ſhips that come up to the Thames. 
Sir Peter Leycefter, in his Antiquities of Cheſhire, interprets 
lagena vin, a bottle of wine. | 
LAGHDAY, or Labday, a time of open court. See 
Law-day. ; 

LAGHSLITE, LAGSLITE, LAHSLITE, (Sax. 
lag, leg, & ſite, ruptio) A breaking or tranſgreſſing of 
the law, and ſometimes the puniſhment inflicted for ſo 
doing. Leg. H. I. c. 13. | 

LAGON. See Lagan, and Co. lib. g. fol. 106. 

LAIA, A broad way in a wood; the ſame with Jada. 


Mon. Ang. tom. 1. pag. 483. 
LAIRWITE, LECHERWITE, & LEGERGELDUM, 


(from the Sax. gan, i. e. concumbere, & ite, mula) 
Pena vel mula offendentium in adulterio & farnicatione : 
and the privilege of puniſhing adultery and fornication 
did antiently belong to the lords of ſome manors, in re- 
ference to their tenants. Fleta, lib. 1. c. 47.” 4 Inft. 206. 
LAMMAS-DAY, Is the fir of Auguft, ſo called quaſi 
Lamb-maſs ; on which day the tenants that held land of 
the cathedral church of 7ork, (which is dedicated to St. 
Peter ad Vincula) were bound by their tenure to bring a 
live lamb into the church at high maſs. It is otherwiſe 
ſaid to come from the Sax. blaffmeſſe, viz. loaf-maſs, as 
on that day the Engliſb made an offering of bread made 
with new wheat. 23 Hen, 8. c. 4. | 
LAMP-BLACK, To what duties liable, 4 HF. M. 


c. 5. J. . 

LAMPRAYS. See Fjſb. 

LAMPS. None but Britiſh oil to be uſed for lamps 
in private houſes, under penalty of 40s. 8 An. c. 9. 
Shares in the lights how taxable. 30 Geo. 2. c. 3. By the 
Stat. 17 Geo. 2. c. 29. Such convenient number of lamps 
as the Mayor, Aldermen and Commonalty of the city of 
London ſhall think proper, ſhall be erected in ſuch places as 
to them ſhall ſeem meet; and they are to make rates not 
exceeding 64. in the pound, nor above 50s. a year on any 
one perſon. The Aldermen of each ward, with the con- 
ſent of his deputy and Common Council-men, or the ma- 
Jor part of them, may contract for the lamps, Sc. Wil- 
fully breaking or extinguiſhing any lamp incurs the pe- 
nalty of 40s. for the firſt, 505. for the ſecond, and 85 
for the third offence. See the new acts for lighting, &c 
the ſtreets of London and Weſtminſter. 

LANCASTER, Was erected intoa county palatine, anno 
50 Ed. 3. and granted by the King to his ſon John for life, 
that he ſhould have a jura-regalia, and a King-like power 
to pardon treaſons, outlawries, &c. and make juſtices 
of peace and juſtices of aſſiſe within the ſaid county, and 
all proceſſes and indictments to be in his name; bur theſe 
royalties are abridged by the Stat. 27 H. 8. c. 24. There 
is a ſeal for the county palatine, and another for the dutchy, 
i. e. ſuch lands as lie out of the county palatine, and yet 
are part of the dutchy : for ſuch there are, and the Dukes 
of Lancafler hold them, but not as counties palatine, for 
they had not jura regalia over thoſe lands. 2 Lutw. 
| 1236. 3 Salk. 110, 111. The ſtatute 37 H. 8. c. 16. 

annexes 
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annexes lands to the dutchy of Lancaſtæ, for the enlarge- 
ment of it. Fines levied before the juſtices of aſſiſe of Lan- 
caſter, of lands in the county palatine, ſhall be of equal 
force with thoſe acknowledged before the juſtices in the 
Common Pleas. 3 H.8.c. 19. And proceſs againſt an 
outlawed perſon in the county palatine of Lancaſter, is to 
be directed to the Chancellor of the dutchy, who ſhall 
thereupon iſſue like writs to the ſheriff, &c. 5& 6 Fd. 6. 
26. The ſtatute 17 Car. 2. concerning cauſes of replevin 
ſhall be of force in the court of Common Pleas for the 
county palatine of Lancaſter. 19 Car. 2. 5. By the Stat. 
17 Geo. 2. c. J. The Chancellor or Vice-chancellor may 
by commiſſion impower perſons to take affidavits in any 
cauſe, Sc. depending in the Chancery or Courts of Seſ- 
ſions, in any plea whatſoever, civil or criminal. A quay 
to be made at Lancaſter, Stat. 23 Geo. 2. c. 12. See 
Black. Com. 1 V. 116. And as to its courts, 3 V. 


78. 

LANCETI, Theſe were agricole quidam, ſed ignote ſpe- 
ciei. Spelm. 

LAND, (terra, Signifies generally not only arable 
ground, meadow, paſture, woods, moors, waters, &c. but 
alſo meſſuages and houſes; for in conveying the land, the 
buildings paſs with it. Co. Lit. 4. 19. In a more re- 
ſtrained ſenſe it is arable ground : and the land of every 
man is ſaid in the law to be incloſed from that of others, 
though it lie in the open field; ſo that for any treſpaſs 
therein, he ſhall have the writ quare clauſum fregit, &c. 
Dot. and Stud. 8. Ina grant, land may extend to mea- 
dow, or paſture, c. But in writs and pleadings, it ſig- 
nifies arable only. 1 Vent. 260. : 

Co. on Lit. lib. 1. cap. 2. ſect. 14. ſays Terra eſt nomen 
generallſimum & comprebendit omnes. ſpecies terre; but 
properly terra dicitur a terendo, quia vomere teritur ; and 
antiently it was written with a ſingle r, and in that ſenſe 
includes whatever may be plowed. The earth hath in 
law a great extent upwards, for cujus eſt ſolum ej us eft uſque 
1 celum Co. 9 Rep. Alured's caſe. See Black. Com. 2 

J. 16, 17. 
| Where land ſhall be taken as money, or money as land, 

ſee 14 Vin. Abr. tit. Land. 

LANDA, A lawn or open field without wood. Cowell. 

LANDBOC, (From the Sax. Land and Boc. Liber) 
Was a charter or deed whereby land was held. Sic Ang lo- 
Saxones chartas & inſtrumenta nuncuparunt, prædiorum ceſſi- 
ones, jura && firmitates continentia. Spelm. Gloſl. 

LANDCHEAP, (Sax. Land-ceap; from Crapan, to 
buy and fell) An ancient cuſtomary fine, paid at every ali- 
enation of land lying within ſome manor, or liberty of a 
borough, as at Malden in Eſſex, there is to this day a cuſ- 
tom called by the ſame name, that for certain houſes and 
lands fold within that place, thirteen pence in every mark 
of the purchaſe-money ſhall be paid to the town ; and this 
cuſtom of land- cheap, they claim (inter alia) by a grant 
from the Biſbop of London, made anno 5 H. 4. 

LANDEA, A ditchin marſby lands to carry water into 
the ſea.——Yera judicia & awarda faciat de Vallis, Lan- 
deis, & Watergangits. Du Cange. : 

LANDEEFRICUS, ( Lanfricus) The lord of the ſoil, or 

the landlord : from the Sax. land, and, terra, and rica, rec- 
tor. Et omnis emat fibi lagam 12 oris dimidium Landefrico, 
dimidium Wapentake. Leg. Ethelred. cap. 6. 

LANDEGANDMAN, was one of the inferior tenants 
of a manor. Cuſtumariorum genus ſeu inferiorum tenentium 
manerii, ſays the learned Spelman, who adds, ——Occurrit 
vox in cuſtumar. de Hecham. 

LAND-GABLE, Is a tax or rent iſſuing out of land, ac- 
cording to Domeſday. Cenſus prædialis vel tributum quod 
a predis colligitur, that is, ſays Spelman, a penny for every 

houſe ; the Welſb uſe pridgavel for landgavel. 

This landgavel or landgable in the regiſter of Domeſday, 
was a quit-rent for the ſite of a houſe, or the land whereon 
it ſtood, the ſame with what we now call ground-rent.— 
Tochi filius Outt habuit in civitate xxx man ſiones preter ſuam 
hallam & duas ecclefias & dimidiam— & ſupra man ſiones 
habut locationem, & præter hoc de unaquaq; unum de narium, 
id eft, landgable, Domeſday, Lincoln. 

LANDIMERS, Agrimenſores, Meaſures of land, fo 
called of old; Landimera autem eft terræ limes vel meta : 
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from the Sax. Gemera, i. e. Terminus; and hence we ſa 
Meers, " ! 
LANDIRECTA. In the Saxon times the duties which 
were laid upon all that held land, were termed Tring, 
neceſſitas, viz. Expedition, hurgbbote and brig bote; which 
duties the Saxons did not call /ervitia : becauſe they were 
not feodal, ariſing from the condition of the owners, hut 
landiretia, rights that charged the very land, whoever did 
poſſeſs it. Spelm. of Feuds. 

LANDLORD, Is he of whom lands or tenements are 
holden ; and a landlord may diſtrain on the lands of com. 
mom right, for rent, .ſervices, &c. Co. Lit. 57%, 205. In 
London if a tenant commit felony, &c. whereby his goods 
and chattels become forfeit ; the /and/ord ſhall be paid his 
rent for twoyears, beforeallother debts except tothe King, 
out of the goods found in the houſe. © Priv. Lond. 15; 
LAND-MAN, Terricola, The terre-tenant. 
LAND-TAX. The ancient method of taxation was by 
eſcuage, which was on lands held by knight-ſervice; and 
by tallage on the cities and boroughs, and it was made 
in this manner: When the King wanted money for his 
wars, thoſe tenants that did not attend him in perſon, 
paid him an aid, and the aid was aſſeſſed before the juſ- 
tices itinerant. It was generally a gift of all the inhabi- 
tants as a body corporate; if they did not give accord- 
ing to the wants of the Crown, the juſticiar enquired 
into their behaviour, and if there were any forfeitures of 
their charters, quo wrranto's came out, to ſeize their li- 
berties into the King's hands. But Ed. 1. found this 
way of taxing by eſcuage and tallage to be very incom- 
plete; becauſe wars were drawn out into great length 
and expence; and therefore he formed into diſtin bo- 
dies, the tenants in capite that held great baronies, and 
theſe were called the barones majores, (the now peers of 
parliament;) and the repreſentatives of the harones minores 
and of ſeveral corporations, viz. the citizens and bur- 
geſſes, of whom he made one body; which now com- 
poſes the Houſe of Commons. Gilb. Treat. of the Excheq. 
192. 

King Edward the Firſt granted the people Magna 
Charta, which they had long contended for, and alſo the 
charter of the foreſts; and for Magna Charta they granted 
the King a fifteenth, by the name of Quindecimam parten 
omnium bonorum ; ſo that inſtead of particular aſſeſſments 
in cities and boroughs, there was one univerſal aſſeſſment 
of the fifteenth of all their ſubſtance: this fifteenth ſcems 
to have been at firſt made out of the eccleſiaſtical tenth; 
for the Popes claimed the tenths of all benefices; it was 
therefore eaſy to know, by the Pope's collections of his 
tenths, what was the value of every eccleſiaſtical bene- 
fice, for the Pope's tenth was reckoned at 2 5. per pound, 
and therefore the fifteenth muſt be 15. 4d. The bene 
fice conſiſted of the glebe and the tenth part of the town- 
ſhip; therefore by the value of the benefice deducting 
the glebe, they knew the true value of the townſhip, and 
how to ſet a fifteenth upon it : ſo that the fifteenth of 
the townſhips were certain ſums, ſet by the King's tax- 
ors and collectors under the act of parliament; and 
commiſſions were granted to the taxors and collectors of 
them under the Great Seal; but in collecting of the 
fifteenths the ſums only appeared in the books belov' 
And the collectors of every townſhip, either returned thei! 
collection into the Exchequer, or elſe there were hes 
collectors for the whole county, who returned it thither; 
there were likewiſe commiſſioners appointed, to ſuperviſe 
ſuch taxation and collections: But about the time o 
Edward III. there were certain eſtabliſhed ſums ſet upon 
every townſhip ; and fo, as the King's wants increale6 
= gave one, two, or three fifteenths. Gilb. Trea!- 9 
the Excbeg. 193, 194. 

We find in . — of Henry the Eighth, Queen 8 
zabeth, and King James the Firſt, that they raiſed e 
ſubſidies and fifteenths; this was, becauſe the value 0 


things increaſed, and therefore the old fifteenths wels 


not according to the then true value of townſhips. wy 
therefore they contrived that the ſubſidy ſhould be 74 ; 
by a pound-rate upon lands, and likewiſe a poun * 
upon goods; and we find in the ſubſidy 4 Car. (winc 4 


a : , an 
ſaid to be the greateſt ſubſidy that ever was 810. , 
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ich paſſed upon the petition of rights) there was 45. 
22 — 11 upon land, and 25. 8d. upon goods; 
now 4.5. upon land amounts to three fifteenths, and 
25. 8 d. which was upon goods to two fifteenths; but in 
this they had no regard to the old rates made in the tax- 
book of the ſeveral townſhips, otherwiſe than to diſcover 
the value of the lands ; but a method is chalked out by 
the act of parliament to appoint commiſſioners, aſſeſſors, 
and collectors, in order to rate and get in the (aid ſub- 
ſidy. This was found very inconvenient, becauſe the 
commiſſioners uſed to be favourable to their own country, 
therefore it was found neceſlary to revive ſo far the ancient 
method, as to appoint a certain ſum; and in the time of 
the civil war, the long parliament would not ſettle any 
perſons to appoint commiſſioners, but the appointment of 
commiſſioners was made in the act itſelf: And in this 
new manner of taxing, they appointed the ſum to be 
levied on each particular county, in the act itſelf; as well 
as the commiſſioners names, and where to levy it: And 
the ſix aſſociated counties, viz. London, Middleſex, Kent, 
Suſſex, Surry, and Hertford, being not ſpoiled and pillaged 
in the civil wars, and more hearty to the parliament in- 
tereſt, were taxed higher than any other counties in 
England. Ibid. 1 195, 196. 3.4 at 29 

After the revolution, to ſupport King William in his 
wars with France, it was neceſſary to come into a land- 
tax; and from 1684 to 1692, the tax was made by a 

pound-rate, like the former ſubſidies ; but when the peo- 
ple found that the war was like to hold, about 1693, 
the tax was mightily leſſened, every body being willing 
to eaſe his neighbour ; and then they came to lay a rate 
upon every county, and the aſſociating counties, being 
very zealous for the government in the revolution, 
and having taxed themſelves higher than their neighbours 
in 1693, it was argued, that thoſe counties were better a- 
ble to bear the tax, and therefore in 1693, they laid the 
diſproportioned ſums that are now the ſtandard of the 
land-tax : let us now compare the ſubſidy law, 4 Car. 1. 
with the preſent land tax, and conſider the manner of 
gathering them. bid. 2 

In the old time, according to the way of making war 
then uſed, the tenants per baroniam, and by knight- 
ſervice, as is herein before mentioned, were obliged to 
be in the camp 40 days, at their own expence, and the 
eſcuage was levied upon the defaulters; but when the art 
of war improved, and armies were brought into the field 
that continued a long time, they made their taxation by 
way of ſubſidy; which was ſo much in the pound upon 
the perſonal and real eſtate; as the ſubſidy of the fourth 
of King Charles was 2 5. 8 d. per pound on the perſonal, 

and 45. per pound on the real eſtate; and where there 
were different times of taxation and collecting, they were 
called ſo many different ſubſidies; and the ſpiritualty 
gave their tax in convocation, and the temporalty in 
parliament; but the convocation- tax always paſſed both 
houſes of parliament, ſince it could not bind as a law till 
it had the conſent of the legiſlature. Their tax was 
made according to the rate in the King's books, and ſince 
2 tenth was paid yearly to the crown, they only taxed the 
other nine parts as they ſtood in thoſe books. 

The temporalty and ſpiritualty were taxed in the ſame 
manner as to their perſonal eſtate, but as to their real 
eſtate, what was given in convocation excuſed their tax 
quad their ſpiritualties. The commiſſioners forexecuting 
the act, were appointed by the Lord Chancellor, Lord 

reaſurer, or other great officers of the Crown, or any 
= of them, the Lord Chancellor being one. Ibid. 1 97, 
198. | | 

The preſent land- tax, tho' it follows the plan of the 

ublidies, viz. in taxing ſo much on the perſonal, and fo 
much on the real eſtate, yet it differs in two material 
eircumſtances, viz. that there is a ſum impoſed on each 
Particular county, and that the commiſſioners are named 
n the act itſelf; this came in, in the time of the civil 
war, in this manner; they had firſt taxed according to 
the pound- rate, but when the zeal of the people fell off, 
ney found it neceſſary to ſet a ſum upon each particular 
chunt y; and ſo they taxed them according to the higheſt 
lum that had been levied in ſuch county, and obliged 
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them to make it up; and they being then in oppoſition 
to the crown, they named the commiſſioners in the act 
itſelf; and this way of taxing was afterwards followed at 
the reſtoration, becauſe they found it for the eaſe of the 
crown to name particular ſums in the act of parliament, 
and then they named commiſſioners alſo, who were 'to 
aſſeſs and rate each particular inhabitant. The commiſ- 
ſioners by the / ſubſidy, were duly to execute that act; 
but by the land-tax they were directed in a particular 
manner how they ſhould'do it: that is to ſay, by making 
the diſtribution of the particular ſum upon each parti- 
cular hundred, lathe and wapentake , but by both laws, 
they were to ſubdivide themſelves, and the reſpective 
commiſſioners were not to act out of their diſtrict. The 
commiſſioners by the land- tax acts, are to give a note to 
the receiver general, of the names of the acting commiſ- 
ſioners, and ſums in each diviſion. We do not find this 
clauſe in the old ſubſidy law, becauſe it was not neceſſary, 
where there was not a particular ſum impoſed on each 
county. The commiſſioners, both in the ſubſidy and 
land-tax, were to ifſue their precepts to the conflables 
and other inhabitants, and to appoint aſſeſſors; and by 
both laws, the commiſſioners are to give them in c 

to make a juſt aſſeſſment, and to return ſuch aſſeſſments 
to the commiſſioners ; who by the land-tax were to re- 
turn the names of collectors. And by both laws, the 
perſons aggrieved might appeal from the aſſeſſors to the 
commiſſioners; and alſo ſtock upon land is excuſed from 
paying as perſonal eſtate. Ibid. 199, 200. 

By the ſubſidy law, the commiſſioners appointed col- 
lectors; but by the land-tax, the aſſeſſors brought in 
the names of the collectors; becauſethe place was anſwer- 
able for the ſums ſo aſſeſſed, until they were paid in to 
the receiver general; and therefore it was neceſſary that 
the aſlefſors ſhould appoint collectors: but by the ſubſidy 
law, there was no particular ſum locally fixed; and 
therefore the collectors were appointed by the commiſ- 
ſioners, who acted in behalf of the crown ; and the col- 
lectors names were returned in, by both laws, to the re- 
ceiver general or high collectors; and this diſpoſition 
Was, that the receiver might know in whoſe hands the 
money was. In the ſubſidy, the commiſſioners appoint- 
ed the high collectors in each ſhire and diviſion, to whom 
the ſub-colleQors were accountable, and the high col- 
lectors were accountants to the Exchequer ; and one du- 
plicate of the aſſeſſments was given to the high collector, 
and the other returned into the Exchequer, to be a char 
upon the high collectors receipt: But according to the 
frame of the land-tax, the receiver is now appointed 
the Lord Treaſurer; and by this law, a duplicate of 
particular diviſion is to be given to the receiver general, 
and another to be returned into the Exchequer ; the du- 
plicate returned tothe receiver, is to charge the collectors, 
and that returned into the Exchequer, to charge the re- 
ceiver general. J7bid. 200, 201. 

The high collectors by the ſubſidy law, gave ſecurity 
to the commiſſioners by recognizance, to anſwer the mo- 
ney by them received; but now the receiver general, by 
the conſtitution of the treaſury gives ſecurity to the crown. 


In the ſubſidy law and land-tax, the under-colleQor was 


to diſtrain the parties refuſing to pay the ſum aſſeſſed : 
And by the ſubſidy law, the under- collecters paid in the 
money collected to the high collector, who was an ac- 
countant at the Exchequer ; but by the land- tax, · the 
collectors are to pay in the money to the receiver, and he 
is the accountant at the Exchequer. If the colleQors 
did not pay in the money they had collected to the re- 


cei vers, the commiſſioners were to impriſon them, and 


ſeize their effects, but if the proportion was not an- 
ſwered, the place itſelf was anſwerable, by a re · aſſeſſment 
of the commiſſioners. By both laws, the collectors had 
precepts and aſſeſſments delivered; and, under ſuch pre- 
cepts, had authority to deſtrain the lands and goods of the 
perſons ſo aſſeſſed, by virtue of the act. By both laws 
the parties were to be taxed for goods, in the place where 
they dwelt. By both laws the diſtreſs was to be ſold, 
and the overplus paid to the owner; by the ſubſidy law, 
in eight days; by the land-tax, in four days: And for 
* 2 or refuſal to pay, and failure of diſtreſs, the party 
6 2 . 
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to be impriſoned. By the ſubſidy law, all the commi(- | 
ſioners joined in one certificate ; but now the commiſ- 
ſioners in each diviſion return their eſtates, which are a 
charge upon the receiver general, but in the land-tax, 
il a non-payment in any place be certified by the receiver 
under his hand. Exchequer proceſs is to iſſue againſt the 
acting commiſſioners. By the land-tax, if land doubly 
taxed comes into proteſtant hands, and they get a certi- 
ficate from the commiſſioners, and prove the truth of the 
certificate before the barons, by two credible witneſſes, 
the Court of Exchequer is impowered to diſcharge ſuch 
ſum from the pariſh or townſhip in which the lands lie, 
and that diſcharge is carried to the Houſe of Commons, 
in order to be diſcharged out of the general ſum the 
next ycar. Ibid. 203, 204. See Subfidy, Tax. Black. 
Com, 1 /, go. 4. 416. 

LAND-TENANT; Is he that poſſeſſes land let, or 
hath it in his manual occupation. 14 Ed. 3. Stat. 1. 
cap. 3. See Tertenan!. 

LANGEMANNI, Are lords of manors, as interpreted 
by Sir Ed. Coke. 1 Inſt. 5. They are mentioned in 


ome/aday. 

LANGEOLUM, An under garmenr made of wool, for- 
merly worn by the monks, which reach'd down to their 
knees; ſo called becauſe /anea fir. Mon. Angl. Tom. 1. 


Pag. 419. 

LANIS DE CRESCENTIA WALLLE TRADU- 
CENDIS ABSQUE CUSTUMA, &c. An ancient 
writ that lies to the cuſtomer of a port, to permit one 
to paſs wool without paying cuſtom, he having paid it 
before in Hales. Reg. Orig. 279. | 
IL ATTERIUNM, The lantern, cupola, or top of a ſteeple. 
Cowell, edit. 1127. Walterus Skyrlaw Epiſcopus Du 
nelmenſis (obiit 1405) magnam partem campanilis, vulgo 
lanterii, miniftern Eboracenfs conſtruxit, in medio cujus ope- 
ris arma ſua poſuit. Ang]. Sacr. p. 1. pag. 77 5. 
LANO NIGER, A ſort of baſe coin, formerly current 
* this kingdom. Memorand. in Scatcarto. Mich. 22 


os 

_LAPIS CALAMINARIS, To what duties liable on 

exportation. 4 . & M. c. 5. 8& g Wl. 3. c. 20. 
PIS MARMORIUS, A marble ſtone about twelve 

feet long and three feet broad, placed at the upper end of 
Weftminfter-ball, where was likewiſe a marble chair erected 
on the middle thereof, in which our Kings anciently fat at 
their coronation dinner, and at other times the Lord Chan- 
cellor. Qui quidam Henricus de Cliff, (Clericus Rotu- 
brum) in Magna Aula Weſtm. apud LapidemMarmorium 
in praſentta Domini Cancellaru, preflitit Sacramentum, Se. 
Clay/. Ed.2. m 1. Dorſo. Over this marble table are 
now erected the courts of Chancery and King's Bench. 
Orig. Juridical. 37. 
4 0 IS PACIS, The ſame with Oſculum pacis. Du 

reſne. 

LAPSE, (Lapſus) Is a flip or omiſſion of a patron to 
preſent to a church, within fix months after it becomes 
void; in which caſe we ſay, that benefice is in J or 
lapſed. 13 Eliz.c. 12. And lapſe is defined to be a title 
given to the ordinary to collate to a benefice, on the pa- 
tron's negligence in preſenting within fix months ; and 
alſo to be a devolution of a right of preſenting from the 
patron to the biſhop ; from the biſhop to the archbiſhop ; 
and from the archbiſhop to the King. Hood Inft. 158. 
If after an avoidance, the patron doth not preſent in ſix 
months, the ordinary hath the next ſix months to collate 
to the benefice ; — if he doth not collate in ſix months, 
then the metropolitan hath further ſix months; and if he 
doth not collate within his ſix months, it then devolves 
to the crown. 2 Rell. Abr. 260. Hob. 30. 4 Rep. 17. 
And the computation of the tix months is by the kalendar 
months, excluſive of the day in which the church be- 
comes void. 6 Rep. 62. Where a patron preſents his 
clerk bel the biſhop hath collated, the preſentation is 
good notwithſtanding the ſix months are paſt, and ſhall 
bar the biſhop, who cannot take any advantage of the 
e And ſo if the patron makes his preſentation before 
the archbiſhop hath collated, though twelve months are 
paſt : But if the biſhop collates after twelve months, this 
bars not the archbiſhop. 2 Rall. Abr. 369. 2 Inſt. 272. 
lt a biſhop doth not collate to benefices of his own — 
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they lapſe at the end of ſix months to the archbiſhop; and 
if the archbiſhop neglects to collate within fix months, 
to a benefice of his gift, the King ſhall have it by laphe 


ſeveral years by lapſe, the ſucceſſor of the King may pr 

ſent. Go. Cay. 2 But if the King hath ** * 
ſent by lapſe, and he ſuffers the patron to preſent, and the 
preſentee dies, or reſigns before the King hath preſented, 
if the preſentation is real and not by covin, he hath loft 
his preſentation, for lapſe is but for thefirſt andnext turn, 
and by the death of the incumbent a new title is given 
to the patron; though it has been adjudged that theKing 
in ſuch caſe may preſent at any time as long as that pre- 
ſentee is incumbent. 2 Cro. 216. 7 Rep. Mow 244. 


doth recover againſt the other in a quare impelit, if 
the biſhop be not named in the writ, and — pals 
while the ſuit is depending, lapſe ſhall incur to the biſhop: 
if the biſhop be named in the writ, then neither the bi. 
ſhop, archbiſhopor King, can take the benefice by lapſe; 
and yet it is ſaid, if the patron within the fix months 
brings a quare impedit againſt the biſhop, and then the 
ſix months paſs without any preſentation by the patron, 
lapſe ſhall incur to the biſnop. 2 Noll. Abr. 365. 6 Rep. 
52. 1 Inft. 344 Hob. 20. Though where the biſhop 
is a diſturber, or the churchremains void aboveſix months 
by his fault, there ſhall be no lapſe. 1 Inſt. 344. A clerk 
preſented being refuſed by the biſhop for any ſufficient 
cauſe, as illiterature, ill life, Sc. he is to give the pa- 
tron notice of it, that another may be preſented in 
due time, otherwiſe the biſhop ſhall not collate by lapſe; 
becauſe he ſhall not take advantage of his own wrong, 
in not giving notice to the patron as he ought to do by 
law. Dyer 292. And if an avoidance is by reſignation, 
which muſt neceſſarily be to the biſhop by the act of the 
incumbent ; or by deprivation, which is the act of the 
law, lapſe, ſhall not incur to the biſhop, till ſix months 
after notice given by him to the patron : When the 
church becomes void by the death of the incumbent, 
Sc. the patron muſt preſent in ſix months without notice 
from the biſhop, or ſhall loſe his preſentation by /apfe. 


Dyer 293, 337. 1 Inf. 135. 4 Rep. 75. 


In the caſes of deprivation and reſignation, where the 


patron is to have notice before the church can lap, the 
patron is not bound to take notice from any body but the 
biſhop himſelf, or other ordinary, which mult be per- 
ſonally given to the party, if he live in the ſame county; 
and ſuch notice muſt expreſs in certain the cauſe of depri- 
vation, Sc. If the patron live in a foreign county, then 
the notice may be publiſhed in the pariſh church, and 
affixed on the church door. Cro. Eliz. 119. Dyer 328. 
In ſuch caſes where there ought to be notice, if none | 
given by the, biſhop or archbiſhop in a year and a halt, 
whereby lapſe would come to the King if it had beengiven; 
here the lapſe ariſes not to the King, where no title aroſe 
tothe inferior ordinary. Dyer 340. And it has been 
adjudged, that /apſe is not an intereſt, like the patron- 
age, but an office of truſt repoſed by law in the ord: 
nary; and the end of it is, to provide the church 3 
rector, in default of the patron : And it cannot be grant- 
ed over; for the grant of the next lapſe of ſuch a church» 
either before it falls or after, is void. F. N. B. 34 
Alſo if lapſe incurs, and then the ordinary dies, the King 
ſhall preſent, and not the ordinary's executors, becauſe it 
is rather an adminiſtration, than an intereſt. 25 Ed. 5 
4. Mallor. Q. Imped. 118. A lapſe may incur againſt an 
infant or feme covert, if they do not preſent within 
months. 1 Inſt. 246. But there is no /ap/e again _y 
King, who may take his own time, and plenarty ſha! 
be no bar againſt the King's title, becauſe Nu/fum m_ 
occurrit Regi. 2 Inft. 213. Dyer 351. By preſentat on a 
inſtitution, a /apſe is prevented: though the clerk 4 
never inducted : And a donative cannot 4%, __ 
the ordinary or to the King. 2 Luft. 27 3. See Black 
22.276. 40 106. lebe 
LAPSED-LEGACY. ls where the legatee dies 
the teſtator. Vide Blick. Com. 2 . 513. ft 
LARCENY. (Fr. Larrecin, Lat. Latrocinism) Is at 
or ny of another's goods, in his abſence ; and in e 


ſpect of the thing ſtolen, it is either. Great 


Dr. & Stud. cap. 36. And if a church continues void 


When the patronage of the church is litigious, and one | 
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SA 
Small. 1 Ll 
Grand larcany is a felonious taking and carrying away 
the perſonal goods of another, above the value of 12d. 
not from the perſon, or by night, in the houſe of the 
owner. Petit larceny is when the goods ſtolen do not ex- 
ceed the value of 12d. It agrees with grand /arceny in all 
things except only the value of the goods; ſo that where- 
ever any offence would be grand 7arceny if the thing 
ſtolen was above 124. value; it is petit /arceny, if it be 
but of that value, or under. H. P. C. 60, 69. If two 
rſons ſteal goods to the value of 13d. it is grand larce 
in both; and if one at different times ſteals divers parcels 
of goods from the ſame perſon, which together exceed 
the value of 12 d. they may be put together in one indict- 
ment, and the offender found guilty of grand larceny ; but 
this is very ſeldom done: On the contrary, the jury ſome 
times, where it is an offender's firſt offence, &c. find it 
ſpecially, as they may, that the goods are but of 10 d. 
value; whereby it will be only petit Jarceny, though the 
offender is indicted for ſtealing things of the value of 30 
or 40 1. H. P. C. 70. Pult. 125. 3 Inft. 109. Heil. Rep. 
8 8 

Grand larceny is a felony puniſhed with death; petit 
larceny only with whipping, or other corporal puniſhment, 
Sc. But the offenders may have the benefit of tranſpor- 
tation by ſtatute. There is not only fimple larceny, by 
taking away the goods of another, but a mix'd or com- 
plicated larceny, which has a further degree of guilt in 
it, and is either a taking from the perſon, or from the 
houſe; as in caſe of robbery, burglary, Sc. Alſo there 
is a private larceny from a man's perſon without his know- 
ledge; or an open larceny with his knowledge ; private, 
by picking the pocket, &c. openly where a thief takes 
off my hat, or periwig, from my head, and runs away 
with it: And as to private larceny from the perſon above 
124. it is excluded clergy, if laid in the indiQment as 
done clam & ſecrete, Sc. according to the words of the 
Stat. 8 Elz. c. 4. but otherwiſe it is not: open larceny 
with knowledge, by the Common law is within the be- 
nefit of clergy. H P. C. 75. Dalt. cap. 110. 3 Inſt. 
68. Dyer 224. Of all moveable goods, the property 
whereof is in any perſon, felony, or /arceny may be com- 
mitted ; as money, houſehold-ſtuff, hay, corn and trees 
ſevered from the ground, &c. But the goods ſtolen 
muſt be merely perſonal, to make it /arceny ; for if it be 
of any thing in the realty, or fixed to the freehold ; as 
corn, or fruit growing, not ſevered, lead on a church 
Ec. it is not larceny. 3 Inſt. 109. 8 Rep. 33. Dali. 
372. And of paper and parchment, on which convey- 
ances are written concerning lands, or obligations, 22 
larceny cannot be committed. I oods Inft. 366. Bur ſee 

at. 2 Geo. 2. c. 15. as to ſtealing of bonds and notes; 
and the 4 Geo. 2. c. 22. againſt ſtealing and taking away 
lead, or iron bars 2 Sc. Where a perſon 
finds the goods of another that are loſt, and converts 
them to his own uſe, it is no /arceny. H. P. C 61. To 
take away goods the owner of which'is unknown, ſome- 
times is no /arceny ; ſuch as treaſure-trove, wrecks, waiſs, 
ſtrays, before ſeizure by the perſon who hath a right to 
the ſame; tho! in other caſes, a man may be guilty of 
larceny in taking away goods, the owner whereof is not 
known. Dalt. 370. 3 Iuſt. 208. H. P. C. 63. And 
in ſome extraordinary caſes, the law will rather feign a 
property where in ſtrictneſs there is none, than ſuffer an 
offender to eſcape juſtice. 1 Hawk. P. C. 94. 

A man may commit larceny by taking away his own 
goods in the hands of another; as where the owner deli- 
vers gods to a carrier, and afterwards ſecretly ſteals them 
from him, with an intent to charge him for them, Sc. 
becauſe the carrier had a tpecial property, and the poſſeſ- 
hon for a time. 3 Inf. 110. Bali. 35 3. Pult. 126. To 
make the crime of Jarcexny there muſt be a felonious 
King, or an intent of ſtealing the thing, when it comes 
rſt to the hands of the offender, at the very time of the 
teceiving. 3 /nft. 1079. Dalt. 367. And if one intend- 
ing to ſteal goods, gets poſſeſſion of them by ejectment, 
i«Plevin, or other proceſs at law unduly obtained, by 
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| falſe vath, &c. itis a felonious 


taking. 3 I». 64. Kel. 
Rep. — * of goods once 
lawfully, though he afterwards carry them away with an 
ill intention, it is no larceuy where a taylor imbezzles 
cloth delivered to him, to make a ſuit of clothes, Sc. it 
is not felony. H. P. C. 61. 5 Rep. 31. And if I lend 
a perſon my horſe to go to a certain place, and he goes 
there, and then rides away with him, it is not larceny; but 
remedy is to be had by action for the damage: though if 
one comes on pretence to buy a horſe, and the owner 
gives the ſtranger leave to ride him, if he rides away with 
the horſe, it is felony; for here an intention is implied. 
Wood's Inſt. 364, 365. In the above caſes, there is a 
lawful poſſeſſion by delivery, to extenuate'the offence ; 
but perſons having the poſſeſſion of goods by delivery, 
may in ſome inſtances be guilty of felony, by taking 
away part thereof; as if a carrier open a pack, and take 
out part of the yu a miller, who has corn to grind, 
takes out part of the ſame, with an intent to ſteal it, &c. 
in which caſes, the poſſeſſion of part, diſtin& from the 
whole, was gained by wrong, and not delivered by the 
owner, Sc. H. P. C. 62. S. P. C. 25. 1 Hawk. P. C. 
go. If a lodger hath the poſſeſſion of goods and fur- 
niture in a houſe, by the conſent and delivery of the 
owner, the taking away, imbezzleing or purloining there- 
of, with an intent to ſteal thein, is felony and Jarceny. 
Stat. 3 G 4 W. & M cap. 9. And by ſtatute, if a ſer- 
vant being of the age of 18 years, and not an apprentice 
goes away with goods of his maſter or miſtreſs delivered 
him to keep; or being in his ſervice imbezzles them, or 
converts them to his own uſe, with intention to ſteal them, 


3, 44. If a man hath 


it is felony, if the goods are of the value of 405. or above. 


21 H. 8. c. 1. Lide alſo, 27 H. g. c. 17. 28 H. 6. c. 2. 
1 Ed. 6. c. 12. ſet. 18. 5 El. c. 10. 

Alſo if one ſervant delivers the goods to another ſer- 
vant, this is a delivery by the maſter; yet if the maſter 
or another ſervant delivers a bond, or cattle to ſell, and 
the ſervant goes away with the bond, and receives the 
money thereon due, or receives the money for the cattle 
ſold, and goes away with the ſame, this is no felony or 
larceny within the ſtatute. Dali. 38. H. P. C. 62. 3 
Inft. 105. So if a ſervant receives his maſter's rents; for 
the maſter did not deliver the money to the ſervant, and 
it muſt be of things delivered to keep: And if goods de- 
livered to the ſervant to keep, are under 40 5: value, and 
he goes away with them, this is only a breach of truſt, b 
reaſon of the delivery; but if the goods were not deli- 
vered to him, it is felony and larceny to go away with or 
imbezzle them, tho' under the value of 405. Cc. Dali. 
369. See 12 Ann. c. 7. A perſon that hath the bare 
charge of s, and not the poſſeſſion ; as a butler that 
hath the charge of plate, a ſhepherd of ſheep, a ſervant 
who hath the charge of a chamber by delivery of the key 
to him, Sc. may be guilty of larceny. 3 Inft. 108. If 
the goods of a dead perſon are ſtolen, it is felony and 
larceny : But where ſervants in a houſe imbezzle them after 
their maſter's deceaſe, this ſeems not to be felony, be- 
cauſe the things were in ſome meaſure in their cuſtody ; 
tho' if they appear not on proclamation, they ſhall be at- 
22 of felony, by ſtatute 33 H. 6. c. 1. 1 Hale's Hift, 

e 

A man puts a child of ſeven years old to take goods 
and bring them to him, and he carries them away; the 
child is not guilty by reaſon of his infancy, yet it is lar- 
ceny in the other. bid. 514. If a man reduced to ex- 
treme neceſſity (not owing to his own unthriftineſs) ſteals 
victuals merely to ſatisfy his preſent hunger, and keep 
him from ſtarving, by our ancient books, this is neither 
felony nor larceny. 1 Hawk. P. C. 93. An acquital of 
larceny m one county, may be pleaded in bar of a ſub- 
ſequent proſecution for the ſame ſtealing in another coun- 
ty: And an averment that the offences in both inditments 
are the ſame, may be made out by witneſſes, or inqueſt 
of office, without putting it to trial by jury; tho? that ot 
later years hath been the uſual method. 2 Hawk. P. C. 
370. But it is no = in appeal of Jarceny, that the de- 
fendant hath been found Not guilty in action of treſpaſs 
brought againſt him by the ſame plaintiff for the ſame 
goods, for larceny and treſpaſs are entirely different ; and 
a bar in an action of an inferior nature, will Apa: < 
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for felony or larceny generally, and upon the evidence it 
appears that the fact ĩs but a bare treſpaſs, he cannot be 
found guilty, and have judgment on the treſpaſs, but 
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ther of a f up erior..  thid. 311. If a perſon be indicted or lading of a ſhip, by the fat. 21 R, 2. cap. 18. 


Omnes homines London int quieti & liberi, Sc. de Theoloniy 


& Paſſagio, & Laſtagio, & ab omnibus alits Conſuctudini. 
r Toon 


s 
be indicte tho it may be otherwiſe where lage, ſays apother author, is properly that 
eee ee ey on Ee e 


the jury finds a ſpecial verdict, or when the fact is ſpeci- 


ch is paid As herrings, 


, 


ally laid; Sc. In treſpaſs where the taking is felonious, pitch, &c... 728 
7 #7 ven, unleſs the TR hath .LASTAGE AND BALLASTAGE, Regulated in the 


no verdict ought to be gi 


before been tried for the felony. 2 Hawk 440. All fe- river Thames, 6, Geo, 2. c. 29. 


lony includes treſpaſs, ſo that if the party be guilty. of | 


g 1 } | ; 
LAST HEIR, ee. been) Is he to whom lang 


no treſpaſs in taking the goods, he cannot be guilty of | comes by eſcheat for want of lawful beirs, that is, the 
felony —— in — them away; and in every in- Lord of whom they held in ſome caſes, but in others the 


dictment of larceny, there muſt be the words felonice crpit 
& aſportavit. Cc. H. P. C. 61. 1 Hawk. 8 


perſon or perſons ſhall ſteal, or take by robbery, any Ex- 
chequer atders or tallies, or other orders, intitling any 
other perſon or perſons to any annuity or ſhare in any, 
parliamentary fund, or any Exchequer bills, Bank notes, 
South-Sea bonds, Egft-India bonds, dividend warrants of 
the Bank, South-Sea company, Eaft-India company, or 
any other company, ſociety or corporation, bills of ex- 


King. Quippe Res omnium haredum ultimus eft, uti oce 

9 44 ann fern repro Bract. lib. 7. cap, 17, 8. 

By the 2 Geo. 2. cap. 25. it is enacted, © That if any] Heir. | | | 
y the 2 Geo. 2. cap. 25 any E f 


| Sides-men, "companions, aſſiſtants. Cyuel . 
LATERANE, To lie ſide- ways in oppoſition to laying 

endways; uſed in the deſcription of lands. Chart. dat. am. 

66161 LW | 
LATHE, LETH, (lefum, Leda, Sax. lathe) ls 4 
eat part of a county, containing three or four hun- 
eds, or wapentakes; as it is uſed in Kent and Suſſex. 


change, navy bills or debentures, goldſmiths notes for, Leg. Ed. Confeſſ. c. 35.——£tfint quieti de ſeftis Comita- 


payment of any money, or other bonds or warrants, bills 


or promiſſory notes for the payment of any money, being | 4 


the property of any other perſon or perſons, or of any 
corporation ; notwithſtanding any of the ſaid particulars 
are termed in law a cho/e in action, it ſhall be deemed and 
conſtrued to be felony of the ſame nature and in the ſame 
degree, and with or without the benefit of the clergy 
in the ſame manner, as it would have been, if the offender 
had ſtolen or taken by robbery any other goods of like 
you with the money due on, or ſecured by ſuch orders,” 


c. | 
The 4 Geo. 1. c. 11. and 6 Geo. 1. c. 23. Impower the 
- judges on conviction for grand or petit larceny (except the 
caſe of buying or receiving of ſtolen goods knowing 
mom to be ſuch) to tranſport the offenders. See Clergy, 
See Black. Com. 4 V. 229, 230, 232, 240, 241, 
310. 
_ LARDARIUM, The larder, or place where the lard 
and meat were kept. Tenentes de Piding ton cariabunt 
Salem domini de foro ubi emptus fuerit ad lardarium domini. 
Paroch. Antiquit. pag. 496. Whence larderarius Regis, 
the King's Jarderer or clerk of of the kitchen. Cexvel]. 

- LARDERARIUS REGIS, The King's larderer, or 


tuum, Leth, Hundred. & auxiliis vicecomitum. Pat. 1 H. 
. par. 8. m. 8. See Lada. And Black. Com. 1 V. 116. 
LATHREVE, LEIDGREVE or TRITHINGREVE, 
Was an officer under the Saxon government, who had au- 
thority over a third part of the county; and whoſe terri- 
tory was therefore called Trithing, otherwiſe a Leid or Lei- 
then, in which manner the county of Kent is ſtill divided; 
and the Rapes in Suſſex ſeem to anſwer the ſame. As to 
the juriſdiction of this officer, thoſe matters that could not 
be determined in the hundred court, were thence brought 
to the Trithing, where all the principal men of three or 
more hundreds being aſſembled by the Latbreve or Tri- 
thingreve did debate and decide it; or if they could not, 
then the Lathreve ſent it up to the county court, to be 
there finally determined. Suogue olim ſubaudiens magitra- 
tui quem Ledgrevium appellabant. Spelm. Ant. Govem- 
ment of England. | | 
LATIMER, Is uſed by Sir Edward Cok: for an inter- 
preter. 2 Inſt. 51 5. It ſeems that the word is miſtaken, 
and ſhould be /atiner, becauſe heretofore he that under- 
ſtood Latin, which in the time of the Romans was the pre- 
vailing language, might be a good interpreter. Camden 
agrees, that it ſignifies a Frenchman or interpreter, and 
ſays the word is uſed in an old inquiſition. Britan. fol. 598. 


clerk of the kitchen. Cowell. and may be derived or corrupted from the Fr. latimer, 9. 
LARDING MONEY. In the manor of Bradford in | d. latiner. Cowell. 


the county of Wilis, the tenants pay to their lord a ſmall 
yearly rent by this name; which is ſaid to be for liberty 


LATIN. There are three ſorts of Latin. 1. Good Latin, 
allowed by grammarians and lawyers. 2. Fa{/e or incon- 


to feed their hogs with the maſt of the lord's woods, the gruous Latin, which in times paſt would abate original 


fat of a hog being called lard: Or it may be a commu- 


writs ; tho' not make void any judicial writ, declaration 


tation for ſome cuſtomary ſervice of carrying ſalt or meat | or plea, St. And 3. Words of Art, known only to the 
to the lord's larder. This was called Jardarium in old | ſages of the law, and not to grammarians, called Lawyer 5 
charters; & decimam lardarii de bagu. Mon. Ang. tom. 1. Latin. 1 Lill. Ar. 146, 147: Stat. 36 Ed. 3. For. 


p. 321. 


merly the uſe of a word not Latin at all, or ſo in the ſenſe 


LARONS, (F.) Thieves; mentioned in the ſtatute for | in which uſed, might in many caſes be helped by an 
view of frank pledge. 18 Ed. 2. Anglice , tho' where there was a proper Latin word for 

LASLATINUS, Often occurs in F/alfingham and ſig- the thing intended to be expreſſed, nothing could help an 
nifies an aſſaſſin or murderer. Anno 1271. improper one. 2 Hawk. P. C. 232. And when there 

LAST, (Sax. bleftan, i. e. onus, Fr. left) Denotes a | was no Latin for a thing, words made which had ſome 
burden in general, and particularly a certain weight or | countenance of Latin, were allowed good, as Velverwn, 
meaſure of fiſh, corn, wool, leather, pitch, &c. As a | Anglice velvet, &c. 10 Rep. 133. See Indiftment and 


lat of white herrings, is twelve barrels, of red herrings, 
twenty cades or thouſand, and of pilchards, ten thouſand; 


Proceſs. 


LATINARIUS, An interpreter of Latin or lame, 


of corn, ten quarters, and in ſome parts of Exgland from the Fr. latinier ; and heretofore he that underſtood 
twenty-one quarters; of wool, twelve ſacks; of leather, | Latin, which in the time of the Romans was the prevailing 
twenty dickers, or ten ſcore; of hides or ſkins, twelve | language, _ be a good interpreter. 2 C. Inf. 215 


dozen; of pitch, tar or aſhes, fourteen barrels; of gun- 


LATITAT; Is a writ whereby all men are ori 


powder, twenty-four firkins, weighing a hundred pound | called to anſwer in perſonal actions in the King's perde 


each, Sc. Stat. 32 Hen. 8. cap. 14. 1 Fac. 1. cap. 33. 


havingits name upon a ſuppoſition that the defendant do! 


15 Car. 1 cap. 7. | lurk and lie hid, and cannot be found in the county 
LAST, In the marſhes of Kent, is a court held by the | Middle/ex to be taken by bill, but is gone into ſome 
twenty-four jurats, and ſummoned by the bailiffs; wherein | county, to the ſheriff of which this writ cee 2 


orders are made to lay and levy taxes, impoſe penalties, 


Sc. for the preſervation of the ſaid marſhes. Hiſt. of Im- ginal of it is this: In ancient time, while the 
was moveable, when any man was ſued, a wit 


banking and Draining, f. 54. 


prehend him there. F. N. B. 78. Terms de 5 


ing's 
it was ſent 


LASTAGE, (ladagium) A cuſtom exacted in ſome fairs forth to the ſheriff of the county where the court Peri 
and markets, to carry things bought where one will, by | dent calledabill of Middleſex, totake him; and if * — 


the interpretation of Raſtal. But it is taken for the ballaſt 
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turned Non eft inventus, then was a ſecond writ ſued out 
that had theſe words, Cum teftatum eft quod Latitat, Cc. 
and thereby the ſheriff was commanded toattach the party 
in any other place, where he might be found: And when 
the tribunal of the King's Bench came to be ſettled at 
Weſtminſter, the ſame courſe was obſerved for a long time; 
but afterwards, by the contrivance of clerks, it was de- 
viſed to put both theſe writs into one, and ſo attach the 
defendant upon a fiction that he was not in the county of 
| Middleſex, but lurking elſewhere ; and that therefore he 
was to be apprehended by the ſheriff of the county where 
he was ſuſpected to be, and lie hid. 
It is called a teſtatum writ, iſſuing out of B. R. grounded 
upon a bill of Middleſex, ſuppoſed to be ſued out before, 
and returned Non eſt inventus And a latitat out of the 
King's Bench is in nature of the original writ Clayſum 
fregit, on which the practice is in the Common Pleas. 2. 
Lill. Abr. 147. A latitat cannot iſſue into the county of 
Middleſex, except the court remove out of Middk/ex into 
another county, for in the county where the court of B. R. 
is, the proceſs muſt be by bill, and out of the county by 
latitat, Ibid, If the writ of latitat is iſſued during the 
vacation, it muſt be the laſt day of the term preceding: 
A note is to be made of it on paper for the officer, and 
the latitat being filled up, is to be carried with the note 
to the King's Bench Office, and there the writ is ſigned; 
from whence it is carried to the Seal- Office, where it is 
ſealed, and the day ſtamped on the back ſide; and then 
a warrant is to be procured from the ſheriff of the county 
to execute the writ. Practiſ. Solic. 217. 94 8 
LAT RO, (latrocinium) He who had the ſole juriſdiction 
de latrone in a particular place: It is mentioned in Leg. 
Will. 1. See Infangthef. | | 
.LATTA, A lath. Cowell. | | 
LAVATORIUM, A laundry, or place to waſh in, ap- 
Plied toſucha place in the porch or entrance of cathedral 
churches, where the prieſt and other officiating members 
were obliged to waſh their hands before they proceeded to 
divine ſervice: And in the ſtatutes of St. Paul's church in 
London, it was ordained, ut ſacriſta lavatorium in veſtibulo 
fer ſervientes frequenter mundari faciat. Liber Stat. Eccl. 
Paul London. MS. f. 59. 
* LAVERBREAD. In the county of Glamorgan and ſome 
other parts of Wales, they make a ſort of food of a ſea- 
plant, which ſeems to be the oyſter green, or ſea liver- 
wort; and this they call Laverbread. b 
LAVINA, for Labina, Watry land, in qua quis facile 
labitur. Tis mentioned in Monaft. Angl. 2 tom. pag. 372. 
. In aquis, labinis, & mariſcis ſæpiſſime periclitantur. 


LAUDARE, Toadviſe or perſuade. Leg. Edw. Confeſ], 


cap. 29,——Kex Anglie afſignabat ei in terra ſua ad lau- 
dem & confilium Regis Franciæ, Sc. Hoveden, p. 729. 
Laudare ſignifies alſo to arbitrate; and laudator, an arbi- 
trator. Knight, p. 2826. | ak 
l ore An arbitrament, or award. Halfingham. 
. LAUNCEGAYS, A kind of offenſive weapons now diſ- 
uſed, and prohibited by the fat. ) R. 2. c. 13. ut 
or LAWND, (landa) An open eld without 


wood. Blount. | | ; b „tie 124 
LAURELS, pieces of gold coined in the year 1619, 
with the King's head laureated, which gave them the name 
of laurels; the rwenty-ſhilling pieces whereof were mark- 
ed with XX. The ten-ſhillings X. and the five-ſhilling 
piece with V. Camd. Annal. Jac. 1. MS. ,- 4 
LAW. -n Sax. Jag. Lat. lex, from ſego or, legend, 
chooſing, or rather à Jigando, binding) Is the rule and 
bon of men's actions: Or it is a rule for the well 
governing of civil ſociety, to give to every man that 
which doth belong to him. According to Brafton, Lex el 
fanttio juſta, Jubens honefta & probibens contraria.: And the 
ichoolman ſays, Lex bumana eſi quoddam di damen rationis, 
quo dirig untur humani actus. The law is rectum, as it diſ- 
covers that which is crooked or wrong; arid theſe three 
qualities are incident to the Jaw, viz. It muſt be juſta, 
lens bongſta, probibens contraria : And jufta requires five 
Properties ; prſſibilis, neceſſaria, canveniens, manifeſta nullo 
prtuata commodo. 2 Inſt. 56, 587. Laus are arbitrary, 
or politive, and natural; the laſt of which are eſſentially 
Juſt and good, and bind every where and in all places 


| 


. 


ſtate. 
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where they are obſerved : Arbitrary laus are either eon- 
cerning ſuch matter as is in itſelf morally indifferent, in 


| which caſe both the /aw and the matter, and ſubject of it 


is likewiſe indifferent, or concerning the natural /aw it- 
ſelf, and the regulating thereof; and all arbitrary laws are 
founded in convenience, and depend upon the authority 
of the legiſlative power which appoints and makes them, 
and. are for maintaining publick order : Thoſe which are 
natural laws, are from God,; but thoſe which are ar- 
bitrary, are properly human and poſitive inſtitutions. 
Selden on Forteſcue, cap. 17. The learned Selden tells us, 
that the Jaws of any country began, when there firſt be- 

to be a ſtate in the land: And that we may conſider 
the world as one univerſal ſociety, and then that law by 


which nations are governed, is called jus gentium ; if we 


conſider the world as made up of particular nations, the 
law. which regulates the publick order and right of them, 
is termed jus publicum ; and that law which determines 
the private rights of men, is called jus civile. Ibid. See 
Monteſquieu on this ſubject. 

No law can oblige a people without their conſent; 
this conſent is either verbis or factis, i. e. it is expreſſed 
by writing or implied by deeds and actions; and where 
a law is grounded on an implied aſſent, rebus & faclis, it 
is either Common lau, or cuſtom ; if it is univerſal, it is 


Common law; and if particular to this or that place, 


then it is cuſtom. 3 Salk. 112. The law in this 
land hath been variable; the Roman laws were in uſe 
anciently in Britain, when the Romans had ſeveral colonies 
here, each of which was governed by the Roman laws : 
Afterwards we had the Jaws called merchenlage, Weſt 
Saxonlage and Danelage; all reduced into a body, and 
made one by King Ediw. Confeſſ. Magna Charta, cap. 1. 


& 14. Camd. Britan. 94. At preſent the laws of England 
are divided into three parts: 1. The Common lau which 


is the moſt ancient and general law of the realm, and 
common tothe whole kingdom, being appropriate thereto, 


and having no dependance upon any foreign lau whatſo- 


ever. 2. Statutes or acts of parliament, made and paſſed 
by the King and lords and the commons in parlia- 
ment; being a reſerve for the government to provide a- 


gainſt new miſchiefs ariſing through the corruption of 
the times: And by this the Common law is amended 


where defective, for the ſuppreſſion of publick evils ; 
tho' where the Common law and Statute /aw concur: or 
interfere, the Common law ſhall be preferred. 3. Par- 
ticular Cuſtoms; but they muſt be particular, for a general 


cuſtom is part of the Common lau of the land. C. Lit. 


15, 115. ; | 
There is another diviſion of our laws, more large and 
particular; as into the prerogative or crows law; the 


law and cuſtom of parliament; the common lau; the fta- + 


tute law ; reaſonable cuſtoms ; the law of arms, war and 
chivalry ; ecclefiaftical or canon laws; ' crvil law, in cer- 
tain courts and caſes ; foreſt law; the law of marque and 


repriſal, the lau of merchants ;' the lau and privilege of 
the Stanneries, Sc. But this large diviſion may be reduced 


to the common diviſion; and all is founded on the law 
of nature and reaſon, and the revealed law of God, as all 
other laws ought to be. 1 Iaſt. 11. The law: of na- 
ture is that which God at man's creation infuſed into 


him, for his preſervation and direction; and this is /ex 
æterna, and may not be changed: and no laws ſhall be 
made or kept, that are expreſsly againſt the law of God, 
written in his Seripture ,,-as to forbid what he command- 
eth, Sc. 2 Shep. Abs 56. As to the law of nature, 


it is generally the law of all places, perſons and times, 


without alteration; and has the ſame force all the world 


over: but it is limitable, as circumſtances require; and 
limited law of nature, is the law now uſed in every 
All laws derive their force à lege naturæ; and thoſe 
which do not, are accounted as no laws. Forteſcue. No 
law will make a conſtruction to do wrong ; and there are 
ſome things which the law favours, and ſome it diſlikes ; 
it favoureth thoſe things that come from the order of 
nature. 1 Inſt. 183, 197 Alſo our law hath much more 


reſpect to life, liberty, freehold, inheritance, matters of 

record, and of ſubſtance z than to chattels, things in the 

* matters not of record, or circumſtances. 
6 


Bb. 
137. 


/ 
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139. 4 Rep. 124. The uſe of the law is to ſecure the 
property of what we enjoy; and the objects of it concern 
perſons, their eſtates, crimes and miſdemeanors, courts 


of juſtice, Sc. See Common Law, and Black. Com. 1 V. | 


38. Sc. and 4 J. 400, &c. 8 
LAW hath alſo a ſpecial ſignification, wherein it 1s 
taken for that which is lawful with us, and not elſe- 
where; as tenant by the Curteſy of England, is called te- 
nant by the lau of England. 
LAW OF ARMS, (lex armorum) Is that law which 
ives precepts how to proclaim war, make and obſerve 
2 and treaties, to aſſault and encounter an enemy, 
and puniſh offenders in the camp, Sc. The law and judg- 
ment of arms are neceſſary between two ſtrange princes 
of equal power, who have no other method of determin- 
ing their controverſies, becauſe they have no ſuperior or 
ordinary judge, but are ſupreme and publick perſons ; and 
by the law of arms, Kings obtain their nights, rebels are 
reduced to obedience, and peace is eſtabliſhed ; but when 
the law of arms and war do rule, the civil laws are of 
little or no force. Treat. Laws 87. It is a kind of law 
among all nations, that in caſe of a ſolemn war, the 
prince that conquers gains a right of dominion, as well as 
property over the things and perſons he has ſubdued ; and 
it is for this reaſon, becauſe both parties have appealed 
to the higheſt tribunal that can be, viz. the trial by 
arms and war; wherein the Great Judge and Sovereign 
of the world, in a more eſpecial manner, ſeems to decide 
the controverſy. Hale's Hift. L. 73, 74. Common things 
concerning arms and war, are under the cogniſance of 
the Conſtable and Mar/bal of England. 13 R. 2. 
LAW-BOOKS. All books writ in the law, are either 
hiſtorical, as the Year-Books ; explanatory, ſuch as Staund- 
ford's Treatiſe of the Royal Prerogative ; miſcellaneous, as 
the Abridgments of the Law; monological, being on one 
certain ſubject, ſuch as Lambard's Juſtice of Peace, c. 
Fulbeck's Paralell, cap. 3. And our books of Reports, 
have ſuch great weight with the judges, that many of 
them are as highly valued, as the Re/ponſa Prudentum 
among the Romans, which were authoritatrve. Wood's 
Inft. 10. Authors of Law Books. Vide Common Law. 
LAW-DAY, (lagedayum) Called alſo view of frank- 
pledge, or court- let, was any day of open court; and com- 
monly uſed for the courts of a county or hundred. E- 
quiete fint de ſectis comitatuum & hundredorum ngſtrorum 
de viſu franci plegit, & lawdayorum, &c. Chart. 39 


en. 3. 
LAWING OF DOGS, Is the cutting off ſeveral claws 
of the fore-feet of dogs in the foreft. Chart. Foreſt, c. 6. 
See Expeditate, and Black. Com. 3 V. Ja. 
* LAWLESS COURT, Is a court held on Mingſbill at 
Rochford in Efſex, on Wedneſday morning next after Mi- 
chaelmas day yearly, at cock-crowing ; at which court, 
they whiſper, and have no candle, nor any pen and ink, 
but a coal : and he that owes ſuit or ſervice there, and 
appears not, forfeits double his rent : this court is men- 
tioned by Camden, who ſays, that the ſervile attendance 
was impoſed on the tenants, for conſpiring at the like 
unſeaſonable time to raiſe a commotion. Camd. Britan. 
441. It belongs to the honour of Raleigh, and is called 
lawleſs, becauſe held at an unlawful hour; or quia dia 
fine lege. The title of it is in rhime, and in the court- 
roll run thus : 


Kingſhill in Curia de Domino Rege, 
Rockford. 3 fl. Pizza fine lege, * 
| Tenta eff thi 

Per ejuſdem conſuetudinem, 
Ante ortum ſolis 

Luceat nifi polus, 

Seneſcallus ſolus 

Nu ſcribit niſi colis 

Toties voluerit 

Gallus ut cantaverit, 

Per cujus ſoli ſonitus 

Curia eft ſummonita : 

Clamat clam pro rege 
In curia fine lege, 
- Et mf cito venerint 


\ 


x 
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Et nifi clam accedant 
Curia non attendat, 

Qui venerit cum lumine 
rat in regimine, 
Et dum ſunt ſine lumine, 
Capt funt in crimine, 

Curia ſine cura. 
Jurati de inj uria. 


Tenta ibidem die Mercurii (ante diem) proximi 20, fefum 


Sancti Michaelis anno reg ni regis, c. 


LAWLESS MAN, (exlex) is an outlaw. Pro exeye 
tenebitur, cum principi non obediat nec legi, & tunc uth- 
abitur ſicut ille qui eft extra legem, ficut laughleſs man 
Bract. lib. 3. c. 11. | 

LAW OF MARQUE, (from the Germ. march, i. e. 
limes) Is where they that are driven to it, do take the 
ſhipping and goods of that people of whom they have 
received wrong, and cannot get ordinary juſtice in ano- 
ther territory, when they can take them within their own 
bounds and precincts. Stat. 2) Ed. 3. c. 17. 

LAW MERCHANT, (lex mercatoria) Is a ſpecial law 
differing ſrom the common law of England, proper to 
merchants, and part of the law of the realm. And the 
charta mercatoria, 3x Ed. 1. grants this perpetual privi- 
lege to merchants, coming into this kingdom: quod onnes 
balrvi, miniſtri feriarum, civitatum, burgorum & Ullarum 
mercatoriarum mercatoribus antedictus comparentibus coram eis 
celerem juſtitiam faciant de die in diem fine dilatione : ſecun- 


dum legem mercatoriam, de univerfis & fingulis que fer 


eandem legem poterunt terminari. See 13 Ed. 1. and 2) 
Ed. 3. c. 8. Co. Lit. 182. See Cuſtom of Merchants. 

LAW PROCEEDINGS, Of all kinds, as writs, pro- 
ceſſes, pleadings, &c. are to be in the Engliſb language 
from the twenty-fifth of March 1733, by 4 Geo. 2. c. 26. 
5 Geo. 2. c. 29. Except known abbreviations and techni- 
cal terms, 6 Geo. 2. c. 14. Vide Proceſs. 

LAW SPIRITUAL, (lex ſpiritualts) Is the Ecclefinſti- 
cal law, allowed by our laws where it is not againſt the 
Common law, nor the ſtatutes and cuſtoms of the king- 
dom : and regularly according to ſuch Eccleſiaſtical or 
Spiritual laws, the Biſhops and other Eccleſiaſtical judges 
proceed in cauſes within their cogniſance. Co. Lis. 244- 
It was alſo called Law Chriſtian ; and in oppoſition to it, 
the Common law was often called Lex Terrena, Cc. 

LAW OF THE STAPLE, (mentioned in Stat. 2) 
Edu. 2. ſtat. 2. cap. 22.) Is the ſame with law merchant. 
See 4 Inſt. 23), 238. and Staple. 

LAWNS. . See Cambricks. 

LAWYER, (legi/ta, legiſperitus, juriſconſultus) By the 
Saxons called labman, is a counſellor, or one learned in 
the law. And lawyers, ſuch as counſellors, attormes, 
Sc. are within the act 3 Fac. 1. againſt extortion; but 
it has been held only to extend to officers. 2 Keb. 548. 

LAY-CORPORATIONS. Are of two forts, civiland 
eleemoſynary. The civil are ſuch as are erected for a 
variety of temporal purpoſes. The eleemoſynary ſort ar 
ſuch as are conſtituted for the perpetual diſtribution of 
the free alms, or bounty, of the founder of them to ſuch 
perſons as he hath directed. See Black. Com. 1 J. Ho 
471. 

"LAY INVESTITURE OF BISHOPS. Sce l 
Com. 1. . 378, Se. ; f 

LAY-FEE, (feodum laicum) Lands held in fee of 2 
lay-lord, by the common ſervices to which military te. 
nure was ſubject; as diſtinguiſhed from the ecclefiaſtical 
holding in frankaimoign, diſcharged from thoſe burdens. 
Kennet's Gloſſ. the 

LAYMAN, Is one that is not of the clergy ; _ 
Latin word laicus ſignifies as much as populus, that Wit 


. or belongs to the laity. 288 
Dict. 


LAYSTALL, (Sax.) A place to lay dung or foil in 


Stat. 22 & 23 Car. 2. 


LAZ ARE TS. Places where quarentine is to be per 
formed, by perſons coming from infected countnes 
Eſcaping from them felony, without benefit of _ 
See 1 Fac. 1.c. 31. 26 Geo. 2. c. 6. 29 cen 27 
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LAZ Zl. The Saxons divided the people of the land 
into three ranks: the firſt they called edbilingi, which were 
ſuch as are now nobility: the ſecond were termed frilingi, 
from friling, ſignifying he that was born a freeman, or of 
parents not ſubject to any ſervitude, which are the preſent 
gentry : and the third and laſt were called lazzi, as born 
to labour, and being of a more ſervile ſtate than our ſer- 
vants, becauſe they could not depart from their ſervice 
without the leave of the lord ; but were fixed to the land 
where born, and in the nature of ſlaves : hence the word 
1azzi, or lazy, ſignifies thoſe of a ſervile condition. Ni- 
thardus de Saxombus, lib. 24. 
LEA OF YARN, A quantity of yarn, fo called ; and 
at Kidderminſter it is to contain 200 threads on a reel four 
yards about. 22 & 23 Car. 2. 
LEAD, Stealing of lead affixed to a houſe, Sc. tranſ- 
portation for ſeven years. 4 Geo. 2. c. 32. 
LEAGUE, Is an agreement between princes, Sc. Alſo 
a meaſure of way by ſea, or an extent of land containing 
three miles in moſt countries abroad. Breakers of leagues 
and truces, and how puniſhed for offences done upon the 
ſeas. See Stat. 2 H. 5. and 4 H. 5. c. J. 
LEAK, or LEC (from the Sax. leccian, to let out 
water) In the biſhoprick of Durham is uſed for a gutter ; 
ſo in Yorkſhire any ſlough or watery hole upon the road, is 
called by this name: and hence the water-tub to put aſhes 
in to make a lee for waſhing of cloaths, is in ſome parts 
of England termed a leche. Cowell. : 
LEAKAGE, Is an allowance of twelve per cent. to mer- 
chants importing wine, out of the cuſtoms; and of two 
barrels in twenty-two of ale to brewers, Sc. out of the 
duty of exciſe. Merch, Di. 
| LEAP, A net, engine or wheel, made of twigs, to 
catch fiſhin. 4& 5 V. & M. c. 23. See Lepa. 
LEAP-YEAR, Every fourth year, having one day 
more than other years. The day — in the leap- 
year, and the day before ſhall be accounted for one day. 
21 Hen. 3. Vide Biſſextile. | 
LE (from locatio letting, or rather dimiſſio, from 
the Fr. Iaiſſer, i. e. dimittere to depart with) Is a demiſe 
or letting of lands, tenements or hereditaments to ano- 
ther, for term of life, years, or at will, for a rent reſerved. 
Co. Lit. 43. Leaſes are either in writing, or by word of 
mouth, when they are called leaſes parol; and it is ſaid 
not to be material whether any rent is reſerved upon a 
leaſe for life, or years, except in the caſe of leaſes by 
tenant in tail, Sc. according to the ſtatute 32 H. 8. c. 28. 
A leaſe for life requires livery of ſeiſin; and generally to 
the making of a good leaſe, ſeveral things neceſlarily 
concur ; there muſt be a leſſor, not reſtrained from mak- 
ing a leaſe; a lefſee not diſabled to receive; a thing de- 
miſed which is demiſable, and a ſufficient deſcription of 
the thing demiſed, c. If it be for years, it muſt have 
acertain commencement and determination, it is to have 
all the uſual ceremonies, as ſealing, delivery, &c. and 
there muſt be an acceptance of the thing demiſed. Litt. 
56. 1 Inft. 46. Plowd. 2) 3, 52 Hh A demiſe having no 
certain commencement is void : for every contract ſuffi- 
cient to make a leaſe, ought to have certainty in com- 
mencement, in the continuance, and in the end. Vaugb. 
85. 6 Rep. 38. A leaſe at will is at the will of the leflor 
or leſſee; or regularly at the will of both parties. 1 Int. 


65. 

All eſtates, intereſts of freehold, or term for years in 
lands, Cc. not put in writing, and ſigned by the par- 
ties, ſhall have no greater effect than as eſtates at will; 
unleſs it be of leaſes not exceeding three years from the 
making, wherein the rent reſerved ſhall be two thirds of 
the value of the thing demiſed. Stat. 29 Car. 2. cap. 3. 
Leaſes exceeding three years muſt be made in writing, 
and if the ſubſtance of a leaſe be put in writing, and 
ligned by the parties, though it be not ſealed, it ſhall 
have the effect of a leaſe for years, &c. Wood's Inft. 
266. Articles with covenants to let and make a leaſe of 
lands, for a certain term, at ſo much rent, have been ad- 
Judged a leaſe. Cro. Eliz. 486. In a covenant with the 
words have, Poſſeſs and occupy lands, in conſideration of a 
yearly rent, without the word demiſe; it was held a good 
leaſe; and a licence to occupy, take the profits, Sc. 
wich paſſeth an intereſt amounts to a leaſe. 3 Bulf. 
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204. 3 Salk. 223. An agreement of the parties, that 
the delle ſhall — 4 the lands, will make a leaſe: but 
if the agreement hath a reference to the leaſe to be made, 
and imphes an intent not to be perfected till then; it is 
not a perfect leaſe until made afterwards. Brizg.13. 2 
Shep. Abr. 374. If a man, on promiſe of a leaſe to be made 
to him, lays out money on the premiſſes, he ſhall oblige 
the leſſor afterwards to make the leaſe ; the agreement 
being executed on the leſſee's part: where no ſuch expence 
hath been, a bare promiſe of the leaſe for a term of years, 
tho” the leſſee have poſſeſſion, ſhall not be good without 
ſome writing. Preced. Can. 561. A perſon ſeiſed of an 
eſtate in fee-ſimple, in his own right of any lands or te- 
nements, may make a leaſe of it for what lives or years 
he will; and he that is ſeiſed of an eſtate- tail in lands, may 
make a leaſe of it for his own life, but no longer; except 
it be by fine or recovery, or leaſe warranted by the Star. 
32 H. B. c. 28. And if tenant in tail, or for life, make a 
8 generally, it ſhall be conſtrued for his own life. x 
uſt. 42. | | 
He that is ſeiſed of an eſtate for life, may make a leaſe 
for his life, according as he is ſeiſed; alſo he may make 
a leaſe for years of the eſtate, and it ſhall be good as long 
as the eſtate for life doth laſt : one poſſeſſed of lands for 
years, may make a leaſe of all the years, except one day, 
or any ſhort part of the term, it is to be granted for a 
leſs term than the maker hath in the lands; for if all the 
eſtate is granted, it is an aſſignmenꝰ: and if leſſee for 
years makes a leaſe for life, the leſſee may enjoy it for the 
leſſor's life, if the term of years laſts ſo long; but if he 
gives livery and ſeiſin upon it, this is a forfeiture of the 
eſtate for years. Yood's Infl. 267. Jointenants, tenants 
in common, and coparceners, may make leaſes for life, 
years, or at will, of their own parts, and ſhall bind their 
companions: and in ſome caſes, perſons who are not 
ſeiſed of lands in fee, &c. may make leaſes for life or 
years, by ſpecial power enabling them to do it, when the 
authority muſt be exactly purſued. bid. But there is a 
difference, where there is a general power to make | 
and a particular power. 8 Rep. 69. Et 
A leaſe for life cannot be made to commence in futuro 
by the Common law ; becauſe livery cannot be made to a 
future eſtate : though where a leaſe is made for life, ha 
bendum at a day to come, and after the day, the leſſor 
makes livery, there it ſhall be good; and a leaſe in re- 
verſion may be made for life, which commences at a day 
that is future. 5 Rep. 94. Hob. 314. 1 Infl. 5. A 
leaſe for years may begin from a day paſt, or to come, at 
Michaelmas laſt, Chriſtmas next, three or four years after, 
or after the death of the leſſor, Sc. Tho' a term cannot 
commence upon a contingency, which depends on another 
contingency. 1 Ii. 5. 1 Rep. 156. If one make a 
leaſe for years; after the death of A. B. if he die within 
ten years; this is a good leaſe, in caſe he dies within that 
time, otherwiſe not. Plowd. 70. And where a man has 
a leaſe of lands for eighty years, and he grants it to ano- 
ther to hold for thirty years, to begin after his death; it 
will be good for the whole thirty years, provided there be 
ſo many of the eighty to come at the time of the death 
of the leflor. Bro. Grant, 54. 1 Rep. 155. A leaſe 
made from the leſſor's death, until anne Domini 17 80 is 
good: and if a leaſe be during the minority of J. S. or 
until he ſhall come to the age of twenty-one years; theſe 
are good leaſes ; and if he die before his — the 
leaſe is ended. Hob. 174. A perſon grants a rent of 
20 l. a year, till an hundred pounds be paid, tis a leaſe 
of the rent for five years. Co. Lit. 42. If a man makes 
a leaſe of land to another, until he ſhall leyy out of the 
rofits one hundred pounds, or he is paid that ſum, Sc. 
his will be a leaſe for life, determinable on the payment 
of the hundred pounds, if livery and ſeiſin be made: but 
if there is no livery, it will not be good for years, but 
void for incertainty. 21 Aſif. 18. Plowd. 21. 6 Rep. 
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A leaſe for years to ſuch perſon as A. B. ſhall name, 
is not good : though it may be for ſo many years, as he 
ſhall name; not as ſhall be named by his executors, Sc. 
for it muſt be in the life-time of the parties. Hob. 173. 
Moor, cap. 911. And if a man makes a leaſe to andther 
for ſo many years as a third perſon ſhall nange, when the 


years 
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Apen are named by focht perten, it id Soc for-fo mary 


years. 1 Int. 45. So if a perſon lets his lands for as 
many years as he hath in the manor of D. and he hath then 
a term for ten years, this is a good leaſe for ten years; 
and in the like caſes, by referring to a certainty, it may 
be made good and certain. bid. A leaſe may be made 
for life or years, of any thing that lies in livery.or grant; 
but leaſes for years ought to be made of ſuch lands, Sc. 
whereunto the leſſor may come to diſtrain; not of incor- 
poreal inheritances. 1 Iuſt. 47. And they may be for 
the term of one thouſand years, or any number of years, 

months or weeks; or be from week to week, Sc. for 


- one, twoor three years, and be good for thoſe years: and | 


a tenant for half a year, or a quarter of a year, is te- 
nant for years. 1 Inſt. 6. If one makes a leaſe for a 
year, and ſo from year to year, it is a leaſe for two years; 
and afterwards it is but an eftate at will. 1 Mod. 4. 1 
Lutw. 213. And if from three years to three years, it is 
a good leaſe for ſix years: alſo if a man makes a leaſe for 
years, without ſaying for how many, it may be good for 
two years, to anſwer the plural number. Hood's Infe. 
265. 
A leſſee hath a term for a year by parol, and fo from a 
year to year, ſo long as both parties pleaſe ; if the leſſee 
enters on a ſecond year, he is bound for that year, and 
ſo on: and if there is a leaſe by deed for a year, and fo 
from year to year as long as both parties agree, this is 
binding but for one year, though if the leſſee enters upon 
the ſecond year, he is for that year bound; if *tis for a 
- year, and fo from year to year, fo long as both parties 
agree till ſix years expire; this is a /eaſe for ſix years, but 
determinable every year at the will of either party: but 
if it is ſof a year, and fo from year to year till fix years 
determine, this is a certain Jeaſe for ſix years; adjudged 
by Holt Chief Juſtice. Mod. Ca. 215. If A. make a leaſe 
of land to B. for ten years; and it is agreed between 
them, that he ſhall pay fifty pounds at the end of the ſaid 
term, and if he do ſo, and pay fifty pounds at the end 
of every ten years; then the ſaid B. ſhall have a perpetual 
demiſe and grant of the lands, from ten years to ten years 
cContinually following, extra memoriam bominum, c. 
Though this be a good leaſe for the firſt ten years, as for 
all the reſt, it is incertain and void; by covenant a fur- 
ther leaſe may be made for the like term of years. Noud. 
192. 2 Shep. Abr. 36. . 
A parſon makes a legſe of his glebe for ſo many years 
as he ſhall be parſon, this cannot be made certain ; but if 
he makes a /ea/e for three years, and ſo from three years to 
three years, ſo long as he ſhall be parſon, it is a good 
teaſe for ſix years, if he continue parſon ſo long. 6 Rep. 
35. 3 Oo. 511. And if one make a leaſe for twenty- 
one years, if the leſſee ſnall ſo long live; this is a good 
leaſe for years, and a certainty in an uncertainty. 1 If. 
46. A leaſe made to a man for ſeven years, if D. ſhall 
live ſo long, who is dead when the leaſe is made; by this 
the leſſee hath an abſolute eaſe for ſeven years. 9g Rep. 
63. Leaſe for life is granted, and ſays that if the leſſee 
within one year do not pay 205. then he ſhall have but a 
leaſe for two years; here if he pays not the money, he 
ſhall have only the two years, although livery of ſeiſin be 
had thereon. . 1 Inſt. 218. If a leaſe be made to A. B. 
during his own life, and the lives of C. and D. it is one 
entire eſtate of freehold, and ſhall continue during the 
three lives; and the life of the ſurvivor of them; and tho' 
the leſſee can have it no longer than his own life, yet his 
aſſignee ſhall have the benefit of it ſo long a the ot her 
two are living. 5 Rep. 13. Moor. 32. Where one grants 
land by leaſe to A. H. and C. D. to hold to them during 
their lives, although the words and the longeſ liver 
them be omitted, they ſhall hold it during the life of the 
longeſt liver. 5 Rep. g. A leaſe is made to a perſon for 
ſixty years, if A. B. and C. D. ſo long live; and after- 
wards H. B. dies, by his death the leaſe is determined. 
Though if the leaſe be made to one for the lives of A. B. 
and C. D. the freehold doth not determine by the death of 
one of them ; and if in the other caſe of a term, the 


words or either of them be inſerted in the leaſe, it will be | 


good for both their lives. 13 Rep. 66. 


A leaſe was made to a man for ninety-nine years, if 


of it ſhall-go to his executors. 1 I. 46, 388. 


oO a Be es. 


the ſon to have it for the reſidueof the term: this was 
adjudged void as to the ſon, becauſe there can be ng jj. 
mitation of the reſidue of a term which is determined 


Cro. Elix. 216; But if the words of the leaſe be, To 


hold during the reſidue of the ninety-nine years, and not 
during the reſt of the term, in this caſe it may be good to 


the ſon alſo.” 1 Rep. 153. Dyer 253. A leaſe was made 


for twenty-one years if the leſſee lived ſo long, and in 
the ſervice of the leſſor; the leſſor died within the term, 
and yet ĩt was held that the legſe continued, for it was hy 
the act of God that the leſſee could ſerve no longer. Cya 
Eliz. 643. | 88 
If a hk be to a man, and to her whom he ſhall take to 
wife, it is void; becauſe there ought to be ſuch perſons 
at the time of the commencement of the Jeaſe which 
might take. 4 Leon, 158. When a /eaſe in reverſion is 
granted as ſuch after another leaſe, and that leaſeis void 
by raſure, &c. the reverſtonary leaſe, expectant upon the 
leaſe for years that is void, is void alſo. Cro, Cyr. 289. 
But where a man recites a leaſe when in truth there 18 
no leaſe; or a leaſe which is void, and miſrecites the ſame 
in a point material, and grants a further leaſe to com- 
mence after the determination thereof; in ſuch cafe the 
new leaſe ſhall begin from the time of delivery, Dye 
93. 6 Nep 36. Vaugb. 53, 80, Sc. A leaſe that has 
an impoſlible date for its commencement, is {aid io bc 
void; and an uncertain limitation makes the 4 void, 
becauſe it being part of the agreement, the court cannot 
determine what the contract was. 1 Med. 180. Thougj, 
it hath been adjudged, where a Jeaſe bears a date which 
is impoſſible, the term ſhall begin from! the delivery, 2s 
if there was no date. 1 Inſt. 40. If a leaſe be to hold 
from the day of the date, the day itſelf is excluded; 
otherwiſe the day of delivery is incluſive. 5 Rep. 2. 
A. man makes a leaſe for years to one, and afterwards 
makes a leaſe for years to another of the ſame land; the 
' ſecond leaſe is not void; but ſhall be good for ſo many 
years thereof, as ſhall comè after the firſt leaſe ended. 
Noy's Max. 67. And if one make a leaſe for years, and 
afterwards the leſſor enters upon the lands let, before the 
term is expired, and makes a legſe of theſe lands to ano- 
ther; this ſecond leaſe is a good /eaſe until the leſſee doth 
re-enter ; and then the firſt lea/e is revived, and he is in 
thereby. 2 Lill. Abr. 152. It hath becn held, that a 
leaſe may be void as to one, and ſtand good to another: 
and leaſes voidable, or void for the preſent, may after 
become good again. 1 Inft. 46. 3 Rep. 51. If ako 


be made to two, to hold to them and two others, it is 


voidable as to the two other perſons ; and when the two 
firſt die, the leaſe is at an end. 2 Leon. 1. Alcaſe which 
is only voidable and not abſolutely void, muſt be made 
void by the leſſor by re-entry ; but if a leaſe be void ab- 
ſolutely, there needs no re-entry : And as 4 voidable 
leaſe is made void by re- entry, and putting out the leſſee; 
fo it is affirmed, by accepting and receiving the rent 
which acknowledges the leſſee to be tenant. 21 Car. B. 


R. 2 Lill. 149. If a leſſor accepts of rent of an al- . 


ſignee of a leaſe, having knowledge of the aſſignment, 
he may not afterwards charge the leſſee with the rent i 
action of debt. 3 Rep. 23. And where a leſſee for yeas 
accepts of a leſs term from the leſſor, even by n 
is ſaid this is a ſurrender of the term which he had by 
deed. Styls 448. | 
—— for years ini leaſe, and a fee · ſimple, AY 
in one perſon, the kaſe is drowned in the inheritance 
yet in ſome caſes it may have continuance, to make 15 
charges and payments, Cc. Poph. 39. 2 Nell A. 
1100. If a leaſe for years is made to a man and r 
leaſe for years, notwithſtanding it be a very long leaſe 
cannot be intailed ;, but may be atligned in truſt, to 4 
veral uſes. 2 Lill. Abr. 1 50. If ſuch a leaſe comes 
de limited in tail, the law allows not a preſent . 5 
to be limited thereupon. 1bid. Leſſee for years, l w_ 
for never ſo great a term, has only a chattel; 1 
nant for life hath a frechold. 1 Ia. 6. K leaſe mw 
ed by the leſſor, and the leſſee hath not ſealed ns af 
terpart, action of covenant may be brought upon pt the 
againſt the leſſor: but where the caſe is ſealed Fa 


he ſhould in long live; and if he died within the term, 
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mencement of the term; and then the leſſor ouſts him, 
| the leſſee may aſſign over his term off from the land. 1 


ſee enters before Michaelmas, and continues the poſſeſſion 


demiſed, the lefſee is not empowered to ſell it. 2 Lev. 
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6 of poſſeſſion, cannot make a leaſe of lands, 
without. entering and ſealing the leaſe upon, the land 
Dalifi815 The leſſee is to enter on the premiſles let; 
and ſuch leſſee for years is not in poſſeſſion, ſo as to bring 


treſpaſs, Qt. until actual entry; but he may grant over contract. 


is term before entry. 1 If. 46. 2 Lill. 160. K 
— of a future intereſt never enters by virtue of his 
term, but enters before, and continues after the com- 


Lev. 4. But à leaſe to begin at Michaelmas, if the leſ- 


immediately, it is a diſſeiſin, © bid. 46. If a leafe be 
made of a cloſe of land, by a certain name, in the pariſh 
of A. in the county of B. whereas the cloſe is jn another 
county, the ſaid 'pariſh extending into both counnes; 
ſuch a leaſe is good to paſs ſuch though Where a 
houſe is leaſed without a name, and the pariſh i miſ- 
taken; it hath: been held otherwiſe. . Dyer 276, 292. 

Land and mines are /eafed to a tenant ; this only ex- 
tends to the open mines, and the leſſee ſhall not have any 
others, if there are ſuch: And if land and timber are 


184. 2 Med. 193. A man makes a leaſe: of lands for 
life, or years, the leſſee hath but a ſpecial intereſt in 
the timber-trees, as annexed to the land, to have the 
maſt and ſhadow for his cattle; and when they are ſevered 
from the lands, or blown down with wind, the leſſor 
ſhall have them as parcel of his inheritance.” 4 Rep. 62. 
11 Rep. $1. If an houſe falls down by tempeſt, &. the 
leſſee hath an intereſt to take the timber, to Te-edify it 
for his habitation. -, 4 Rep. 63. And every leſſee for 
ears, Cc. may take of timber neceſſary plough-bote, 
honG thts. fire bote, £c. without doing waſte. © 1 Inf. 
41. And tenants ſuffering houſes to be uncovered, or in 
decay; taking away wainſcot, Ec. fixed to the free- 
bold, unleſs put up by the leſſee, and taken down before 
the term is expired; cutting down timber-trees to ſell; 
permitting young trees to be deſtroyed by cattle, Gr. 
ploughing up ground that time out of mind hath not been 
oughed ; not keeping banks in repair, Sc. are guilty 
of waſte. --1-Inft. 52.” Dyer 37. 1 Salk. 366. 
Leſſees are bound to repair their tenements, except it 
be mentioned in the leaſe to the contrary. Though a 
leſſee for years is not obliged to repair the houſe let to 
him which is burnt by accident; if there be not a ſpecial 
covenant in the leaſe; that he ſhalt leave the houſe in 
. 
t by negligence, the leſſee ſhalf repair it; althoꝰ there 
be no fach covenant. | Paſch. 24 Car. B. R. A leſſee at 
will is not bound to fuſtain or repair, as tenant for yearz, 


is: if the houſe of ſuch a tenant is burnt down by negli- 
action lies not againſt the tenant; but action lies 


or voluntary waſte, in pulling down houſes, or cutting 
wood, Se. 5 e ICON 
By ſtat. 6 & 10 Ann. c.14-' No action ſhall be brought 
2ganſt any perſon, in whoſe houſe, any fite ſhall en. 
denally begin, or amy recompence be made by ſuch} | 
for damages, ſo as not to extend to, or make void, any: 
agreement between landlord and tenant; and nefligent 

of houſes is liable to penalt ie. 
for who hath fee, cannot reſerve rent to any other 


but himſelf, his heirs, &c. And if he reſerves wrentito 
his executors, the rent ſhall be to the heit, as incident”to 
the reverſion. of the land., 1 748. 45% The leffor may 
take a diſtreſs on the tenementa let rent; of may 
have action of debt for che arream, En Alſd land leaſed 
ſhall be ſubject to thoſs hwful re mecies whitch-the leflor 
provides for the recovery of his rent, poſſeſſion; Oe. into 
vhole hands ever the land comes. G J 300. And 
u to th laſer, if leſſee for years" loſes © his Zafe; if it 
an be proved that there-was fuch u term let to him by 
te and that it is not dgtermined; he ſhall not loſe 
tray fo' it is of any other eſtate m lands, if the deed 
er rented it be loſt, for the eſtate in the land is derived 
vice the party that made it, and not from the deed other- 
mie thag inſtrumentally and (declarative of the mind and 


| 1 reſerved; and 
' without impe 
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fd in:poſſeſſion- of the lands of another, and hath u 
paid rent for them; the proof of a quarter or half year's 
rent paid, will be good evidence of a teaſe at will, Oo 
it cannot be expreſly proved that the lands were demifed - 
at will to him in poſſeſſion; it ſhall be preſumed the rent 
ee e e of the land upon ſome private 
„„ 2 IP | Þ 7 J 
Lands are leaſed at will, the leſſee cannot determine his 
will before or after the day of payment of the rent, but it 
muſt be done on that very day; and the law will not 
allow the leſſee to do it to the prejudice of the leſſor, as 
to the rent; nor that the leſſor ſhall determine his will 
to the prejudice of the leſſee, after the land is ſown with 
corn, Sc. Sid. 339. Leu 109. For where leſſee at 
will ſows the land, if he does not himſelf determine the 
will, he ſhall have the corn: And where tenant for life 
ſows the corn, and dies, his executors ſhall have it 5 but 
it is not ſo of tenant for years, where the term ends before 
the corn is ripe; Sc. 5 Rep. 116. The leſſor and leſſee, 
where the eſtate is at will, may determine the will when 
hey leaſe ; but if the leſſdr doth it mithin a quarter, he 
ſhall loſe that quarter's rent; and if the leſſee doth it, he 
maff pay a quarter's rent. 2 Salk. 413. By words ſpoken 
on the ground by the leſſor in the abſence of the leſſee, 
the will is not determined; but the leſſee is to have no- 
tice. 1 inf. 58. If a man makes a aſe at will, and 
dies, the will is determined; and if the tenant continues 
in poſſeſſion, he is tenant at ſufferance. bid. 55, But 
where a leſſor makes an eſtate at will to two or three per- 
ſons, and one of them digs; it has been adjudged this 
doth not determine the eſtate at will. 5 Rep. 10. Te- 
nant at will grants over his eſtate to another, it determines 
his will. 1 f. 57. No tenant ſhall take /eafes of above 
two farms, in any town, village, Sc. nor hold two, un- 
leſs he dwell in the pariſn, under penalties and forfeit- 
ures, by Stat. 25 H. 8. c. g. See 21 H. 8. cap. 13. 
| There is a late fatute for the more effectual preventing 
frauds committed by tenants; and for the more eaſy re- 
covery_ of rents, and renewal of leaſet; by which chief 
#aſes. of lands may be-renewed on ſurrender, without the 
ſurrendering of the under leaſes, &c. 4 Geo. 2. c. 28. 
And how legſes of lands, Sc. left uncultivated, may be- 
oome void, for non- payment of rent, on view of two 
juſtices" of peace, c. by the late act 11 Geo. 2. cap. 19. 
See the purport of theſe ſtatutes, under Rene. e 
ILEASRS BT STATUTE: There are three kinds of 
perſons who may make leaſes for life or years by ſtatute, 
that could not do ſo heretofore, viz. Tenants in tail, huſ- 
band and wife of the wife's land, and perſons ſeiſed of lands 
in right of the church. By the Stat. 32 H. 8. c. 28. Te- 
nants in tai are enabled to make leaſes on the following 
conditions, i. e. They are to be made by deed indented; 
to begin from the time of making, or ſome ſhort time af- 
5 as n 3 there be an old leaſe in 
being, it m abſolutely ſurrendered, or expire with- 
in a ven a hs! e the new; they muſt not 
| three lives or twenty-one years, from the making, 
gr be for doch, but may be for leſs terms; they are to be 
of larids'mantrable or corporeal, out of which-a rent ma 
| we, <e-4-oay od and of ſuch lands or tenements which 
have been moſt commonly let to farm by the ſpace of twen- 
ty years; the accuſtomed yearly rent, paid within twen- 
they are not to be made 
1mpeachment of waſte, Sc. It has been held on 
this ſtatute; that where a new thing is demiſed with lands 
accuſtomably let, though there be great increaſe of rent, 
the lege id! but more rent than the aceuſtomed rent 
may bereſerved. ''' 5" Nn B. 6 Nep. 37. And the leaſes 
according to the ſtatute bind the iſſues in tail; but not 
thoſe in reverſſon or remaimder: for if tenant in tail makes 
a leaſe wartanted by the ſtatute, and dies without iſſue, 
the letze as to fim in reverfion'or remainder is void; tho 
| by a cmmon recovery, let may be made to bind him 
w remainder," S e e 267, 
A guardian during the minority of an infant tenant 
in tail, -who'was but one year did, made a /a/e for twen- 
8 and it was adhüdgecd not good by the Star. 32 
. c. 28, to bind the iſſue in tail; end by is the ſame 
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in the caſe df tenant in dower, tenant by the eurteſy, or 
huſband ſeiſed in right of his wife, beeauſe they hade no 


"Rent of the party, Ec. 2 Lill. Abr. 152. If a perſon | 


| * Dyer 271. The ſtatute impowers a huſband 
7 | to. 
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to make leaſes of land in tail, held in his wife's right, ſo 
as in ſuch leaſes the conditions aforementioned are obſerved, 
and the wife be made a party to and ſeal the Jeaſes; and 
the rent is to be reſerved to the huſband and wife, and 
her heirs, Sc. If a leaſe of the wife's land is not war- 
ranted by the ſtatute, it is a good leaſe againſt the huſband, 
though not againſt the wife: the huſband and wife cannot 
bind him in reverſion or remainder. 1 nt. 362. Biſbops, 
Spiritual Perſons, &c. ſeiſed in fee in right of their church- 
es, may make leaſes of their ſpiritual hvings for three 
lives, or one and twenty years, having all the qualities 
required by the ſtatute, in caſe of Jaſes made by tenants 
in tail, 32 H. 8. c. 28. And leaſes otherwiſe made are 
to be void; but not againſt the biſhops, c. making 
them only againſt their ſucceſſors. 3 Rep. 59. 

A biſhop, &c. may make leaſes of lands for twenty-one 
years, or three lives, according to the ſtatute, without 
confirmation of dean and chapter; and at Common law 
might make them for any longer time, without hmita- 
tion, with confirmation of dean and chapter; but this is 
reſtrained by the ſtatutes 1 Eliz. c. 19. and 13 Ehz. c. 
10. Such confirmation will now make good concurrent 
leaſes for twenty-one years, c. upon leaſes for years ; 
though a biſhop cannot make a concurrent aſe for life or 
lives. Hood's Inſt. 273. If a biſhop have two chapters, 
as there may be two or more to one biſhoprick ; both chap- 
ters muſt confirm Jeaſes made by the biſhop. 1 ft. 131. 
A leaſe by a biſhop made to begin preſently for twenty- 
one years, when there is an old leaſe in being, is good, 
notwithſtanding the ſtatute of 1 Eliz. Moor cap. 241. 
But if ſuch Jeaſe is to commence at a day to come, it will 
be void. 1 Leon. 44. Leaſe for three lives of a biſhop of 
tithes, is void againft the ſucceſſor ; although the uſual 
rent be duly reſerved. Moor cap. 1078. 2 Cre. 173. 

_ Leaſes of a dean and chapter are good, without con- 
firmation of the biſhop. Dyer 273. 2 Nelſ. Abr. 1096. 
Where there is a chapter, and no dean, they may make 
grants, Sc. and are within the ſtatute. 1 Mod. 204. 
And a prebendary is ſeiſed in right of the church within 
the equity of the ſtatute 32 H. 8. c. 28. 4 Leon. 51. A 
prebendary's leaſe confirmed by the archbiſhop, who is his 
patron, is good without confirmation of dean and chap- 
ter. 3 Bulſtr. 290. But where a prebendary made a 
leaſe for years of part of his prebend, and this was con- 
firmed by dean and chapter; becauſe it was not confirmed 
likewiſe A the biſhop, who was patron and ordinary of 
the prebend, the leaſe was adjudged void. Dyer 60. If 
a prebendary hath rectories in two ſeveral dioceſes be- 
longing to his prebend, and his leaſe of them is confirmed 
by the biſhop, dean and chapter of the dioceſe of which 
he is prebendary, it is good, though not confirmed by 
the other. Sid. 75. ; 

A chancellor of a cathedral church may make a 
leaſe, and tis ſaid it will be good againſt the ſucceſſor, 
though not confirmed, Sc. Mid. 158. If a parſon or 
vicar makes a leaſe for life or years, of lands uſually letten, 
reſerving the cuſtomary rent, c. it muſt be confirmed 
by patron and ordinary, for they are out of the ſtatute 32 
H. 8. c. 28. And if the parſon and ordinary make a 
leaſe for years of the glebe to the patron ; -and afterwards 
the patron aſſigns this leaſe to another, ſuch aſſignment is 
good, and is a confirmation of that leaſe to the aſſignee. 
5 Rep. 15. Ancient covenants in former leaſes may be 

ood to bind the ſucceſſor, ſo as to diſcharge the leſſee 
rom payment of penſions, tenths, &c. but of any new 
matter they ſhall not. 1 Vent. 223. 5 

By the Stat. 13 Eliz. c. 20. the leaſe of a n is not 
good for any longer time than the parſon's reſidence upon 
his living, without abſence fourſcore days in any year; 
and an incumbent offending contrary to this act, ſhall 
loſe a year's profit of the benefice, Cc. 4 Rep. 403. A 
teaſe for years of a ſpiritual perſon, will be void by his 
death, if it is not according to the ſtatutes; and a leaſe 
for life is voidable by entry, Sc. of the ſucceſſor : And 
ſo in like caſes, legſes not warranted by ſtatute, are void 
or voidable on the deaths of their makers: Acceptance of 
rent on a void /eaſe ſhall not bind the ſucceſſor. 2 Cyo. 
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On college leaſes, a third part of the rent is to be re- 
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it is ordained, that the 13 Elix. c. 10. ſhall not extend 
to leaſes of the maſters and fellows of colleges, Cc. of 
houſes in corporation towns, which may be made for 


| forty Woes Sc. But the 18 Eliz. c. 11. makes void 
0 


leaſes of maſters and fellous of colleges, deans and chap- 
ters, maſters of hoſpitals, Sc. where another g for 


years is in being, and not to be expired or ſurrendered 


within three years; and Jeaſes of ſuch perſons are. to be 
made for twenty-one years or three lives, reſerving the 
accuſtomed rents, Sc. Biſhops are out of this ſtatute 
If a biſhop be not biſhop de jure, leaſes, made by him to 
charge the biſhoprick, are void; though all judicial ads 
by him are good. 2 Cre. 353. And where a bi- 
ſhop makes a leaſe, which may tend to the diminution of 
the revenues of the biſhopgick, Sc. which ſhould main- 
tain the ſucceſſor; there the deprivation or tranſlation of 
the biſhop, is all one with his death. 1 ft. 329. Alſo 
all aſſurances and demiſes of biſhop's lands to the King, 
ſhall be void. 1 Fac. x. c. 3. Perſons for whoſe lives 
eſtates are held by leaſe, &c. remaining beyond ſea, or 
being abſent ſeven years; if no proof be made of their 
being alive, ſhall be accounted dead. 19 Car. 2. c. 6. 
If the aſſignee of a term of years aſſigns it over to a poor 
inſolvent perſon, on purpoſe to get rid of it, he ſhall not 
be liable to rent afterwards incurred, for the privity of 
eſtate is deſtroyed by the legal aſſignment to the inſolvent 
perſon, and it was the folly of the landlord to diſcharge 
the original leſſee. 2 Strange 1221. f 

LEASES OF THE KING. Leaſes made by the King, 
of part of the dutchy of Cornwall, are to be for three lives, 
or thirty-one years, and not be made diſpuniſhable of 
waſte, whereon the ancient rent is to be reſerved; and 
eſtates in reverſion, with thoſe in poſſeſſion, are not to 
exceed three lives, &c. 13 Car. 2. c. 4. All leaſes and 
grants made by letters patent, or indentures under the 
Great Seal of England, or ſeal of the court of Exchequer, 


manors of the dutchy of Cornwall, not exceeding one, two 
or three lives, or ſome term determinable thereon, C. 
are confirmed; and covenants, conditions, Sc. in leaſes 
for lives or years, ſhall be good in law, as if the King 
were ſeiſed in fee-ſimple. Stat. 1 Fac. 2. c. 9. See5& 
6 V. & M. c. 18. 12 Ann. c. 22. And leaſes from the 
crown of lands in England and Wales, and under the ſeals 
of the dutchy of Lancafter, &c. for one, two or three 
lives, or terms not exceeding fifty years, are allowed time 
for inrollment, Sc. by 10 Ann. c. 18. Leaſes made by 
the Prince of Males of lands, Sc. in the dutchy of Cirn- 
wall, for three lives or thirty-one years, on which is re- 
ſerved the moſt uſual rent paid for the greateſt part of 
twenty years before, ſhall be good againſt the King, the 
Prince and their heirs, Sc. and the conditions of fuch 
leaſes be as effectual, as if the Prince had been ſeiſed of an 
abſolute eſtate in fee-ſimple in the lands. Stat. 10 Ge. 2. 
c. 29. . 

A freehold leaſe for three lives, differs from a chat 
leaſe only in this, viz. That the habendum is to the leſſer, 
his heirs and aſſigns, for and during the natural lives of 
him the faid C. D. E. his wife, and 7. D. his ſon, and 
during the life natural of every and either of them longeſt 
living. And in every covenant, the leſſee covenants for 
himſelf, his heirs and aſſigns; and the covenants are the 


attorney at the end, to deliver poſſeſſion and ſeiſin, as in 
a deed of feoffment. : 

See more concerning leaſes, New Abr. V. g. tit. Le 
and 10 Vin. Abr. 299, 368, 396, 419. : 
LEASE AND RELEASE, Is a conveyance of 2.7 
intereſt in lands or tenements, to another that hath the 


ſeſnon thereof. Accomp. Conv. 1 Vol. 129. Though 
deed of feoffment was the uſual conveyance at Common 12+ | 


yet ſince the ftat. of 2) H. 8. c. 10. of uſes, the 75 
veyance by leaſe and releaſe has taken place of it, 9" 


become a very common aſſurance to paſs lands and tene- 


ments; for it amounts to a feoffment, the uſe ane 1 
ter it the poſſeſſion without actual entry, c. and 
plying the place of livery and ſeiſtn, required N 10 
deed: In the making it, a leaſe or | bargain and ſale 


a year, or ſuch like term, is firſt prepared and executed; 


ſerved in corn, &c. 18 Eliz. c. 6. By 14 Eliz, c. 11. 


to the intent that by virtue thereof the leſſee may — 


or by copy of court-roll, according to the cuſtom of the 
t 


ſame as in a chattel leaſe; with the addition of a ketter f 
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UT EB. A 
Aual poſſeſſion of the lands intended to be conveyed by 
— arr ar thereby and by force of the ſtatute 27 
. 8. c. 10. for transferring of uſes into poſſeſſion, be 
enabled to take and accept a grant of the reverſion and 
inheritance of the ſaid lands, Sc. to the uſe of himſelf 
and his heirs for ever: upon which the releaſe is accord- 
ingly made, reciting the leaſe, and declaring the uſes : 
And in theſe caſes, a pepper-corn rent in the leaſe for a 
earis a ſufficient reſervation to raiſe an uſe, to make the 
ee capable of a releaſe. 2 Ven. 35. 2 Mod. 262. 

When an eſtate is conveyed by leaſe and releaſe, in the 
leaſe for a year there muſt be the words, bargain and ſell 
for money, and 5s. or any other ſum, though never paid, 
is a good conſideration, whereupon the bargainee for a 
ear is immediately in poſſeſſion on the executing of the 
deed, without actual entry: if only the words demiſe, 


grant and to farm let are uſed, in that caſe the leſſee can- 


not accept of a releaſe of the inheritance until he hath 
actually entered and is in poſſeſſion. 2. Lill. Abr. 435. 
But where Littleton ſays, that if a leaſe is made for years, 
and the leſſor releaſes to the leſſee before entry; ſuch re- 
leaſe is void, becauſe the leſſee had only a right, and not 
the poſſeſſion ; and ſuch releaſe ſhall not enure to enlarge 
the eſtate, without the poſſeſſion : though this is true at 
Common law, it is not ſo now upon the ſtatute of uſes. 2 
Med. 250, 251. And if a man make a leaſe for life, re- 
mainder for life, and the firſt leſſee dieth; on which, the 
leſſor releaſes to him in remainder, before entry ; this is a 
good releaſe to enlarge the eſtate, he having an eſtate in 
law capable of enlargement by releaſe, before entry had. 
1 Inft. 270. 

No — can make a bargain and ſale, who hath not 
poſſeſſion of the lands: but it is not neceſſary to reſerve 
a rent therein ; becauſe the conſideration of money raiſes 
the uſe. If a leaſe be without any ſuch conſideration, the 
leſſee hath not any eſtate till entry, nor hath the leſſor any 
reverſion ; and therefore a releaſe will not operate, Cc. 
1 Ii. 210, 278. Cro. Jac. 169. 1 Mod. 263. On 
leaſe at will, a releaſe ſhall be good by reaſon of the pri- 
2 between the parties: but if a man be only tenant at 
ſufferance, the releaſe will not enure to him; and as to the 

ſon who hath the reverſion it is void, for ſuch tenant 
th not any poſſeſſion, there being no eſtate in him. 
Litt. Se. 461, 462. Cro. Eliz. 21. . 281. It is 
neceſſary in all caſes where a releaſe of lands is made, that 
the eſtate be turned to a right; as in a diſſeiſin, &c. where 
there are two rights, a right of pdIſeſſion in the diſſeiſor, 
and a right to the eſtate in the diſſeiſee; now when the 
diſſeiſee hath releaſed to the diſſeiſor, here the diſſeiſor 
hath both the rights in him, viz. The right to the eſtate, 
and alſo to the poſſeſſion : or elſe it is requiſite that there 
be 2 of eſtate between the tenant in poſſeſſion and 
the releſſor; for a releaſe will not operate without pri- 
vity. 2 Lill. 435. A releaſe made by one that at the 
time of the making thereof had no right, is void; and a 
rekaſe made to one that at the time of making thereof 
hath nothing in the lands, is alſo void, becauſe he ought 
i have a freehold, or a poſſeſſion or privity. Noy's Max. 
4 | 


He that makes a releaſe muſt have an eſtate in himfelf, 
out of which the eſtate may be derived to the releſſee; the 
releſſee is to have an eſtate in poſſeſſion in deed or in law, 
in the land whereof the releaſe is made, as a foundation 
for the releaſe; there muſt be privity of eſtate between the 
releſſor and releſſee; and be ſufficient words in law not 
only to make the releaſe, but alſo to create and raiſe. a 
new eſtate, or the releaſe will not be good. 1 Inf.” 22. 
A releaſe to a man and his heirs will paſs a fee-ſimple; and 
if made to a man, and the heirs of his bod by this the re- 
leſſee hath an eſtate- tail: But a releaſe of. man's right in 
lee. ſimple, is not ſufficient. to paſs a fee-ſimple. 1 Inf. 
273. And if a perſon releaſe to another all his right 
Vhich he hath in the land, without uling any more words; 
% To bold to him and his heirs,” 6c. the releſſee hath only 
at eſtate for life. Dyer 263. A releaſe made to a tenant 
n tail, or for life, of right to land, ſhall extend to him 
* emainder or reverſion. 1 1nft. 267. By releaſe of all 
_ s right unto lands, all actions, entries, titles of 
Wer, rents, Sc. are diſcharged; though it bars not a 
nght * bn afterwards: And a releaſe of all 

uc will not diſcharge a judgment not exe- 
cuted; becauſe ſuch Judgment doch fot veſt any right; 


E 3 
but only makes the land liable to execution. 8 Rep. 131. 
3 Salk. 298. 

'Tis ſaid a releaſe of all one's title to lands, is a releaſe 
of all one's right. Litt. 509. 1 Iiſt. 292. By a releaſe 
of all entries, or right of entry, a man hath/ into lands, 
without more words, the releſſor is barred of all right or 
power of entry into thoſe lands; and yet if a man have a 
double remedy, viz. a right of entry, and an action to 
recover, and then releaſe. all entries, by this he is not 
barred and excluded his action; nor doth a releaſe of ac- 
tions bar the right of * Plowd. 484. 1 Inft. 345. 
A releaſe made by deed poll, of right to lands, Sc. needs 
no other execution than ſealing and delivery; and will 
operate without conſideration : but *tis convenient to put 
a valuable conſideration therein ; leſt it ſhould be judged 
fraudulent by ſtatute. Litt. Set. 445: Lill. Convey. 
230, 248. .Cro. Fac. 270. ; 

A releaſe that doth not enure by wy of paſſing away an 
eſtate, or extinguiſnment, ma made upon condition 
or with a defeaſance, ſo as the condition, &c. be con- 
tained in the releaſe, or delivered at the ſame time with 
it: And there may be a recital, covenants, warranty, 
Sc. inſerted in this releaſe; though it is ſaid the deed 
is good, without any ſuch additions. Accom. Convey. 
Vol. 1. 

In a leaſe and releaſe to make a tenant to the præcipe to 
ſuffer a recovery, where the releaſe is made to A. B. and 
his heirs, (viz. the tenant to the precipe) it muſt be alſo 
ſaid to the uſe of him the ſaid A. B. and his heirs and 
aſſigns for ever; for the releſſee muſt be abſolute tenant 
of the freehold. 2 Vent. 312. Lill. Conveyance 251. 
And a releaſe made on truſt, muſt be to A. B. his heirs 
and aſſigns, to the only uſe and behoof of the releſſee, his 
heirs and aſſigns for ever; in truſt for C. D. who is to be 
a party to the deed, and the purchaſe-money to be paid 
by the ceſtui que truſt: If the words to the uſe, &c. are 
not inſerted in the releaſe, the eſtate doth not execute by 
the ſtatute of uſes, and the truſt is void. Lill. Did. 251, 
233. A leaſe and releaſe make but one conveyance, being 
in the nature of one deed. 1 Mod. 2532. 

It may not be improper here to obſerve, that in a court 
of equity, either ſuppreſſio vert, or ſuggeſtio falfi, is a good 
reaſon to ſet aſide any releaſe or conveyance. 1 Wilſ. Rep. 
239, 240, 727. ; 

LEAT, A mill-leat, corruptly milleat. A trench to 
convey water to or from a mill, mentioned in ſtat. 7 Fac. 
1. cap. 19. but moſt peculiar to Devonſbire, where in con- 
veyances the word does frequently occur. Cowell. 

LEATHER. There are ſeveral ſtatutes relating to 
leather; as the 27 H. 8. c. 14. directs packers to be ap- 
pointed for leather to be tranſported ; but the 18 Eliz. c. . 
prohibits the ſhipping of leather, on penalty of forfeiture, 
&c. Though by 20 Car. c. 5. tranſportation of leather is 
allowed to Scotland, Ireland, or any foreign country, pay- 
ing a cuſtom or duty; which ſtatute is continued by di- 
vers ſubſequent acts. No perſon ſhall ingroſs — to 
ſell again, under the penalty of forfeiture: none but tan- 
ners are to buy any rough hides of leather, or calve-ſkins 
in the hair, on pain of forfeiture: and no perſon ſhall 
foreſtal hides, under the penalty of 6 f. 8 d. a hide. Lea- 
ther not ſufficiently tanned, is to be forfeited. In Lox- 
don, the Lord Mayor and Aldermen are to appoint and 
ſwear ſearchers of leather, out of the company of ſboe- 
makers, &c. and alſo triers of ſufficient leather; and the 
fame is to be done by mayors, Sc. in other towns and 


corporations; and ſearchers. allowing inſufficient leather, 


incur a forfeiture of 400. Sboematers making ſhoes of in- 
ſufficient leather, are liable to 35. 4 d. penalty. 1 Fac. 
L Bro}. ft 1s 1 

Red tanned leather is to be brought into open leather 
markets, and ſearched and ſealed before expoſed to ſale, 
or ſhall be forfeited; and contracts for ſale otherwiſe to 
be void. 13 & 14 Car. 2. c. 7. Hides of leather, are 
bh the ware and manufacture of the currier, and 
ſubject to ſearch, Sc. All perſons dealing in læatber, may 
buy tanned leather ſearched in open market; and any per- 
ſon may buy or (ell laather hides or ſkins by weight, 1 . 
M. c. 33. Duties are granted on /eather, and entries 
to be made of tan-yards, under the penalty of 50/1. and tan: 
ners and leather dreſſers uſing any private tan-yards, or con- 
cealing ſkins, Sc. ſhall forfeit 201. leviable by juſtices of 


the peace, by diſtreſs, £c. 9 Ann. c. 11. See 5 Geb. 1. c. 
2. and 
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2. and 9 Geo. 1. c. 2. Artificers may freely buy their lea- | it enquireth of all offences under high treaſon, committed 
ther, and cut it and fell it in ſmall pieces. 12 Geo. 2. c. | againſt the crown and dignity of the King, though it car. 
25. Penalty on curriers neglecting to curry leather. bid. | not puniſh many, but muſt certify them to the juſtices of 
For the increaſe of the drawback upon leather exported, | affiſe, by the ſtatute of 1 Ed. 3. cap. ult. but what things 
ſee Stat. 12 Ann. flat. 2. c. 9. Vide Tanners. are only inquirable, and what puniſhable, ſee Kirchin in 

LECCATOR, A debauched perſon, lecher, or whore- | the charge of a court-leet, from fol 8. to fol. 20. See alſo 
maſter.———— Sciant, quod ego Johannes Conftabularius | the ſtatute 8 Ed. 2. and 4 Inſt. 261. Hac eft curia priſca 
Ceſtriæ dedi Hagoni de Dutton & Heredibus ſuts Magiftra- | illa, (faith Spelman) que inter Saxones ad Friburgos, de- 
tum omnium Leccatorum & Meretricum in, &c. Saluo Ju- canias tenementales pertinebat. The juriſdiction of bailiffz 
re meo mibi & heredibus meis. Anno 1220. within the dutchy of Normandy, in the compaſs of their 

LECHERWITE, A fine on adulterers and fornicators. | provinces, ſeems to be the ſame, or very like our leet, 


8 ; cap. 4. of the Grand Cuſtumary. Leet comes from the 
LECTISTERNIUM, A bed; ſometimes, all that be- Sax. Let, i. e. cenſura, ar bitrium; or from Letan, cenſere, 
longs to a bed. Hor. Worc. pag. 631. eftimare. Quod in bac olim curia de damnis æſtimabatur inter 
LECTRINUM, Is taken for a pulpit. Mon. Ang. | vicinos emergentibus, ut patet in LL. Edw. Conf. cap. 10. 


tom. 3. P. 243. See Sir William Dugdale's Warwickſhire, fol. 2. 
LECTURER, (Prælector) A reader of lectures; and in] A court-leet is a court of record, having the ſame juric. 
London, and other cities, there are /furers who are aſfiſt- | diction within fome particular precinct, which the ſhe- 
ants to the refors of churches in preaching, &c. Theſe | riff's torn hath in the county. Finch 246. 2 Hawk. P. C 
leflurers are choſen by the veſtry, or chief inhabitants of | 72. 
the pariſh, and are uſually the afternoon preachers: The | The ſtat. 18 Ed. 2. which ſhews of what things the 
law requires, that they ſhould have the conſent of thoſe by | ſheriff*s torn and court-leet ſhall have conuzance, does 
whom they are employed, and likewiſe the approbation | not confine their juriſdiction to thoſe particulars enume- 
and admiſſion of the ordinary; and they are, at the time | rated in the ſtatute. 4 nf. 261. Cromp. Jur. 213. See 
of their admiſſion, to ſubſeribe to the thirty-nine articles | Court Leet. And Black. Com. 4 V. 210, 404, 417. 
of religion, Sc. required by the fat. 13 C 14 Car. 2.| LEETS or LEITS, Meetings appointed for the no- 
c. 4. They are to be licenſed by the biſhop, as other mi- | mination or elections of officers; often mentioned in 
niſters, and a man cannot be a lecturer without a licence | archbiſhop Spoz/wood's Hiſtory of the church of Kn 
from the biſhop or archbiſhop ; but the power of a biſhop, | /and. 
Sc. is only as to the qualification and fitneſs of the per- | LEGA & LACTA. Anciently the allay of money was 
ſon, and not as to the right of the lectureſbip; for if a | ſo called Debita nummi temperies, quam veteres legam & 
biſhop determine in favour of a lefurer, a prohibition may | lactam appellabant. Spelm. | 
be granted to try the right. Mich. 12 V. 3. B. R. If | LEGABILIS, Signifies what is not entailed as heredi- 
lecturers preach in the week days, they muſt read the Com- | tary; but may be bequeathed by legacy, in a laſt will 
mon Prayer for the day when they firſt preach, and de- | and teſtament. Articula propofit. in parliaments coram Rege, 
clare their aſſent to that book; they are likewiſe to do the | Anno 1234. 
ſame the firſt lecture day in every month, ſo long as th LEGACY, (legatum) Is a particular thing given by a 
continue lecturers, or they ſhall be diſabled to preach till | man's laſt will and teſtament; and he to whom ſuch legu- 
they conform to the ſame: And if they preach before ſuch | cy is given, is called a Iegatee; and there is a refiduary l. 
conformity, they may be committed to priſon for three | gatee. 
months, by warrant of two juftices of peace, granted on the N 
certificate of the ordinary. 13 & 14 Car. 2. c. 4. Rights o legatees, time of payment, and lapſed legacies. 
Clerg. 338. 3 It ſeems neceſſary, that the legatee ſhould be born at 
Where lectures are to be preached, or read in any cathe- | the time of making the will; and it has been adjudged 
dral or collegiate church, if the lefurer openly at the time | where legacies were given to a man's children, that thoſe 
aforeſaid, declare his aſſent to all things in the book of | who were born afterwards ſhould have no ſhare thereof. 
Common Prayer, it ſhall be ſufficient; and univerſity ſer- 2 Buff. 153. But it has been otherwiſe decreed in Chan- 
mons or lectures are excepted out of the act concerning | cery. 1 Ch. Rep. 301. A man deviſed 200/. apiece to 
lectures. There are lectures founded by the donations of | the two children of A. B. atthe end of ten years after the 
pious perſons, the lecturers whereof are appointed by the | death of the teſtator ; afterwards the children died within 
founders; without any interpoſition or conſent of rectors | the 4 — and it was held a lagſed legacy: for there hn 
of churches, &c. tho with. the leave and approbation of | is a difference where a deviſe is to take effect at a future 
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the biſhop; ſuch as that of lady Moier at St. Pauls, &c. | time, and where the payment is to be made at a future — 
But ſuch is not intitled to the pulpit without the conſent | time, and whenever the time is annexed to the legacy it tha 
of the rector, or vicar, in whom the freehold of the church | ſelf, and not to the payment of it, if the legatee dies be- ho 
is. Caſes B. R. 420, 433. fore the time happens, tis a lapſed legacy. 2 Sakk. 415. i 


LECTURES, of Divinity, Law, Phyfick, &c. in the | A bequeſt of money to one at the age of twenty -one, ” 
univerſities of Oxford and Cambridge. Vide Regius Pro-] day or marriage, without ſaying to be paid at that time, 
feſſor. | and the legatee dies before the term; this is a lapſed leg 

LECTURNIUM, (Ledrien) The deſk or reading | cy: And lo it is if the deviſe had been to her when the 
place in churches. Stat. Eecl. Paul. Lond. MS. 44. I marry; or when a ſon ſhall come of age, and the) 


LEDGRAVE, The chief man of the Lathe. or Lethe. | die before. Godb. 182. 2 Vent. 342. : 4 legac 
See Latbr eue. | A Bhs But a deviſe of a ſum of money, to be paid at the day deatl 
LEDO, (Ledona) The riſing water or increaſe of theſea. | of marriage, or age of twenty-one years; if the legere ſee v 
—Ledo ſex Horas inundationis & totidem receſſus babet, &c.] die before either of theſe happen, = tee's admin! impy 
LEET, Leta, viſus Franci plegii, Is otherwiſe. called a.| ſtrator ſhall have it, becauſe the legatee had a pre/en od he ſh 
law-day. Smith de Rep. Ang. lib. 2. cap. 18. and ſeems | teręſt, tho' the time f payment was not yet come; ® jr of his 
to have grown from the Saxon leo,” which, (as appears by | 'tis a charge on the perſonal eſtate which was in deins: tain, 
the laws of King Edward, publiſhed by Lambard, nun. | the teſtator's death; and if it were diſcharged by this -_ 415, 
34) was a court of juriſdiction above thi wapentake or | dent, then it would be for the benefit of the <xc _ ed up 
undred. According to others, tis ſaid to be Zeta, From | which was never intended by the teſtator. 2 Vent. n no da 
the Sax. Lite, i. e. Parvus quaſi a little court; or from | 2 Lev. 20). A father bequeathed goods to his af; tereſt 
the German, Laet, a country judge. 8 when he ſhould be of the age of twenty-one yea Profit 


Many lords, together with their courts-baron, have | he die before that time, then his daughter ſhould — 
likewiſe leets adjoined, and thereby enquire of ſuch | them; afterwards the father died, and then the fon 

tranſgreſſions as are ſubject to the enquiry and correction before he was of age; adjudged that the daughter tay 
of this court. See Kitchin, and Britton, cap. 28. But this | have the goods given in legacy mmediarcy; and * Tired 
court, in whoſe manor ſoever it be kept, is accounted the | till her brother would have been of age, if he bad "fant 
King's court, | becauſe the authority f originally be- 1 And: 33. And where a legacy was deviſed 3 before 
longs to the crown. Kitchin fol. 6. Dyer, fol. 64. faith, || to be paid when he ſhall come of age, and he di ald have 
that this Jeet was firſt derived from the ſheriff's turn. And that time; it was ruled that his adminiſtrator ſh it 
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i ntly, and not ſtay until the infant ſhould have been 
2 if he had lived.” 1 Leon. 278. In a caſe of this 
nature, it has been decreed in equity, that although the 
adminiſtrator ſhould have the legacy, yet he muſt wait for 
it till ſuch time as the child would have come to twenty- 


one. 2 Vern. 199. | 
Of legacies deviſed out of real eftates, &c. 


Where a legacy is to ariſe out of the real eſtate, it ſhall 
not go to the repreſentative of the legatee; but ſink in the 
inheritance : And yet where 1000/. was given by a per- 
ſon out of lands, to his daughter, and intereſt to be com- 
puted from his death, Sc. here tho' the legatee died be- 
fore the time — for paying the ſame, it was held 
the legacy ſhould be raiſed notwithſtanding : and the 
Lord Chancellor ſaid, that this legacy was a veſted one. 
2 Vern. Rep. 617. Barnardift. 328, 330. A perſon by 
will, &c. gives a portion or legacy to a child, payable 
at twenty-one years of age, out of a real and perſonal 
eſtate, and the child dies before the legacy becomes pay- 
able; in that caſe, ſo much thereof as the perſonal eſtate 
will pay, ſhall go to the child's executors and adminiſtra- 
tors: But ſo far as the legacy is charged upon the land, 
'tis faid it ſhall fink. 2 Prere Williams 613. Alſo if a 
legacy be given to one, to be paid out of ſuch a fund, 
and the ſame fails; it has been reſolved, that it ought to 
be paid out of the perſonal eſtate, and the failing of the 
manner appointed for payment ſhall not defeat the legacy. 
1 Prere Williams 779. One by will diſpoſes of his eſtate 
in legacies, and afterwards by parol, or word of mouth, 
gives a bill for a certain ſum, to be delivered over to 
another, if he the teſtator ſhould die of that ſickneſs; 
this is adjudged good, but it being in the nature of a 
legacy, may be deemed fraudulent againſt creditors. bid. 


405, 406 
Of payment of legacies, &c. 


If a legacy when due be ue to the father of an infant, 
it is no good payment; and the executor may be obliged 
in equity to pay it over again: And where any legacy is 
bequeathed to a feme covert, paying it to her alone, is 
not ſufficient, without her huſband. 1 Vern. 261. As an 
executor is not obliged to pay a legacy, without ſecurity 
given him P the legatee to refund, if there are debts, 
becauſe the legacy is not due till the debts are paid, and a 
man muſt be juſt before he is charitable; ſo in ſome caſes, 
the executor may be compelled to give ſecurity to the le- 

tee for the payment of his legacy; as where a teſtator 
— ws to a perſon, to be paid at the age of 
twenty-one, and made an executor, and died; afterwards 
the legatee exhibited a bill in equity againſt the executor, 
ſetting forth, that he had waſted the eſtate, and praying 
that he might give ſecurity to pay the legacy when it 
ſhould become due; and it was ordered accordingly. 1 
Cb. Rep. 136, 257. | 


Of intereſt on legacies. 


If a legacy is deviſed, and no certain time of payment, 


and the legatee is an infant, he ſhall have intereſt for - the 
Jay from the expiration of one year after the teſtator's 
death ; for ſo long the executor all have, that he may 
ſee whether there are any debts, and no laches ſhall be 
imputed to the infant : But if the legatee be of full age, 
he ſhall have no intereſt but from the time of the demand 
of his legacy. Where a legacy is payable at a day cer- 
it muſt be paid with intereſt from that day. 2 Salk. 

415. 2 Nel/. Abr. 1114. A perſon gives a legaoy charg- 
ed upon land, which yields rents and profits, and there is 
n0 day of payment mentioned, the legacy ſhall carry in- 
tereſt from the teſtator's death, becauſe the land yields 
Profit from that time: Tho! were it charged on the per- 
ſonal eſtate, and the will mentions no time for paying it, 
© the legacy bears intereſt only from the end of a year, 
after the death of the teſtator ; which is ſaid to be the ſet- 
tled difference. 2 Prere Williams 26. It has been decreed 
" *quity, that altho' a legacy be deviſed to be paid at a 
a ume, it carries intereſt only from ſuch time as it is 


| 


| 


demanded : Tis otherwiſe of a debt; and in ſuch caſe 
non-payment at the day, has been held no breach, with- 
out demand and refufal. Preced. Chanc. 161. See Abr. 
Caf. Eg. 286. One having a legacy given him, pay- 
able within a year, knew nothing of it till a great while 
afterwards, when the executor publiſhed it in the Gazette 
here Chancery would allow no intereſt, but the bare lega- 
Cy. Preeed. Chanc. 11. The aſſent or agreement of the 
executor is firſt to be obtained before any legacy can be 
taken; until then the legatee may not meddle with the 
legacy, becauſe the executor is to pay debts before lega- 
cies, Sc. Wood's Infl. 329. And this is the reaſon why 
no property can be — to the legatee, without the 
executor's aſſent: If the 2 refuſes . aſſent to a le- 
gacy, he may be obliged to it by a court of equity, or the 
aal court. Mack, n 19. 


Of ſuing for legacies. 


Legacies being gratuities, and no duties, action will 
not lie at Common law for the recovery of a legacy; but 
remedy is to be had in the Chancery or ſpiritual court. 
Allen 38. The cognizance of a legacy properly belongs 
to the ſpiritual courts, for ſuch bequeſts were not good by 
the Common law ; but this is to be underſtood, where a 
legacy is deviſed generally: If tis payable out of the land, 
or out of the profits of the land, an action of the caſe lies 
at Common law; but the uſual remedy is in Chancery. 
Sid. 44. 3 Salk. 223. By Holt Ch. Juſt. A legatee may 
maintain an action of debt at Common law againſt the 
owner of land, out of which the legacy is to be paid; and 
ſince the ſtatute of wills gives him a right, by conſequence 
he ſhall have an action at law to recover it. 2 Salk. 
415. and ſometimes the Common law takes notice of a 
legacy, not directly, but in a collateral way; as where the 


executor promiſed to pay the money, if the legatee would” 
| forbear to ſue for the legacy, this was adjudged a good 


conſideration to ground an action; but that it would not 
lie for a legacy in ſpecie, which would be to diveſt the ſpi- 
ritual court of what properly belonged to their juriſdiction, 
by turning ſuits which might be brought there into actions 
on the — Raym. 2.3. If ſecurity is given by bond to 
pay a legacy, in ſuch caſe an action at law is the proper re- 
medy; by giving the bond, the legacy is as it were ex- 
tinct, und becomes a debt at Common law, and the lega- 
tee can never afterwards ſue for it in the ſpiritual court. 
Zelv. 39. For the recovery f a debt or ſuch like thing 
in action, given by way of |c21:y, it is beſt to make the 
legatee executor as to that debt, Cc. or he muſt have a 
letter of attorney to ſue in the executor's name. Mood 


Infl. 330. | 
Of deviſes to creditors, and who capable of being legatees. 


Where a teſtator gives his debtee a legacy greater than 
his debt, it ſhall be taken in ſatisfaction of it: Tho' where 
the legacy is leſs, it ſhall not be deemed as any part there- 
of; but as the legacy is a gift, ſometimes the legatee has 
been decreed both. 1 Salk. 155. 2 Salk. 508. If a great- 
er legacy is given by a codicil, to the ſame perſon that 
was legatee in the will, it ſhall not be a ſatisfaction, unleſs 
ſo expreſſed. 1 Peere Williams 424. The name of a le- 
gatee being very falſly ſpelt, it was referred to a maſter in 
Chancery, to examine who was the 2 intended. Mid. 
425. Some perſons are incapable of taking by legacy, by 
ſeveral ſtatutes; as the 13 W. 3. c. 6. relating to officers, 
lawyers, &c. not taking the oaths; and 5 Geo, 1. c. 27. 
concerning artificers going abroad, &c. A ſum bequeath- 
ed out of a debt muſt be paid, tho' the debt is recovered 
by the teſtator; otherwiſe of a bequeſt of the debt itſelf. 
2 Strange 824. One cannot ſue in the ſpiritual court for 
a donatio mortis cauſa. 2 Strange 177. See Executor and 
Wills. New Abr. 3 V. tit. Legacies. And Black. Com. 
2 V. 512. 3 J. 98. 5 ä 

LEGALIS HOMO, Is uſed for him who ſtands reclus in 
curia, not outlawed, excommunicated or infamous; and in 
this ſenſe are the words probi & legales homines : Hence, 
alſo legality is taken for the condition of ſuch a man. Leg. 
Ed. Conf. c. 18. | „ 4113-2 Bart; | 
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LEGALIS MONETA ANGLIE, Lawful money of; 
England, is gold or filver money coined here by the King's 
authority, Sc. 1 Inſt. 207. See Coin. 

LEGATARY, (Legatarivs) He or ſhe to whom any 
thing is bequeathed; a legatee. Sir Henry Spelman ſays, it 
is ſometimes uſed pro legato vel nuncio. | 

LEGATE, (Legatus) An ambaſſador or Pope's Nun- 
cio, And there are two ſorts of legates, a legave a latere, 
and legatus natus; the difference between whom is thus: le- 
gatus a latere was uſually one of the Pope's family veſted 
with the greateſt authority in all eccleſiaſtical affairs over 
the whole kingdom where he was ſent; and during the 
time of his Iegation, he might determine even thoſe appeals 
which had been made from thence to Rome : Legatus natus 
had a more limited juriſdiction, but was exempted from 
the authority of the kgate a latere; and he could exerciſe 
even his juriſdiction in. his own province. The Popes of 
Rome had formerly in England the archbiſhops of Canter- 
bury their legatos natos; and upon extraordinary occaſions, 
ſent over kgatos a latere. . \ 

LEGATEE, Is the perſon to whom a legacy is be- 
queathed by a laſt will. 


 LEGATORY, (Mentioned in ſtat. 27 Eliz. cap. 16.) 


The ſame with legatary. 

LEGATUM, In the eccleſiaſtick ſenſe was a legacy 
given to the church or accuſtomed mortuary. Cowell. 

LEGEM FACERE, To make law, or oath: Legem 
habere, to be capable of giving evidence upon oath; Minor 
non habet legem. Seldon's notes on Hengh. 1 33. 

LEGERGILD, (Legergildum) See Lecherwite and Lair- 
write. 

LEGIOSUS, Litigious, and ſo ſubjected to a courſe of 
law. Cowell. | 

LEGITIMATION, ( Legitimatio) A making lawful or 
legitimate; and naturalization, Sc. makes a foreigner a 
lawful ſubject of the ſtate. 

LEIPA, A departue from ſervice. — &i quis d Domi- 
no ſuo fine licentia diſcedat, ut leipa emendetur, & redire co- 
gatur. Leg. Hen. 1. cap. 43. | 
LEIRWIT, (Mulfta adulteriorum. Fleta, lib. 1. cap. 
7.) Is uſed for a . whereby a lord challengeth the 

e 


penalty of one that unlawfully with his bond- woman. 
Cowell. 
LEMON JUICE. See Lime. 


LENT, (From the Germ. Lentz. i. e. Ver, the ſpring 
faſt) Is a time for faſting for forty days, next before 
Eafter ; mentioned in the ſtat. 2 & 3 Ed. 6. c. 19. And 
firſt commanded to be obſerved in England by Ercombert, 
ſeventh King of Kent, before the year 800. Baker's Chron. 
7. No meat was formerly to be eaten in Lent, or on 
Wedneſdays or other fiſh days, but by licence, under cer- 
tain penalties. 27 Eliz. cap. 7. And butchers were not 
to kill fleſh in the Lent, unleſs for victualling ſhips, &&c. 
See Quadragefima. ; | 
LEP and LACE, (Leppe & Laſſe) Is a cuſtom in 
the manor of WÄrittel in Com. Eſſex, that every cart which 
goes over Greenbury within that manor, (except it be the 
cart of a nobleman) ſhall pay 4d. to the lord. This 
Greenbury is conceived to have been anciently a market- 
place; on which account this privilege was granted. 
Blount. | 

LEPA, A meaſure which contained the third part of 
two buſhels: Whence we derive a ſeed-leap. Du Cange. 

LEPORARIUS, A greyhound for the hare. Concedo 
eis duos leporarios, Sc. ad leporem capiendum in foreſta 
nftra de Eſſexia. Mon. Ang. tom. 2. fol. 283. 9 

LEPORIUM, Is a place where hares are kept together. 
Mon. Ang. tom. 2. fol. 1038. | 27 | 

LEPROSO AMOVENDO, An ancient writ that lies to 
remove a leper or lazer, who thruſts himſelf into the com- 
pany of his neighbours in any pariſh, either in the church, 
or at other public meetings, to their annoyance. Reg. 
Orig. 237. The writ lieth againſt thoſe lepers that appear 
outwardly to be ſuch, by ſores on their bodies, ſmell, Oc. 
and not againſt others: And if a man be a leper, and keep 
within his houſe, ſo as not to converſe with his neigh- 
bours; he ſhall not be removed. New. Nat. Br. 521. 

LE ROY LE VEUT, Words by which the Royal Aſent 
is ſignified by the clerk of the parliament to public bills; 


D ET 


and to a private bill the King's anſwer is, Si fair comm, 


il eft defire. | 
LE ROY SE AVISERA, And by theſe words to a bill 
preſented to the King by his houſes of parliament, are un. 
derſtood his denial of that bill. By this means the in. 
decency of a poſitive refuſal to give the Royal Aſent to 2 
bill pa 6 b — res and Len ere is avoided. 
LESC , Trees n chance, or wi 
Broke's Abr. 241. | ” "7 TI 
LESSA, A leaſh of greyhounds, now reſtrained to the 
number of three, but formerly more. Spelm. 
LESPEGEND, (Sax. Le/-pegen) Baro minor. hominiby; 
quos Angli Leſpegend nuncupant, Dani vero young men 
vocant, Sc. Conſtitut. Canut. de Foreſta, Art. 2. 
LESSA, A legacy; and from this word alſo leaſe is de- 
rived. Mon. Ang. tom. 1. pag. 562. 
"I AND LESSEE, The parties to a leaſe, See 
aſe. 


LESTAGE, Mentioned in ſome writers, is the ſame as 


lage. . 

LESTAGEFRY, Leſtage- free, or exempt from 
duty of paying ballaſt money. CGwell. 8 * 
LESWES, or LELVES, Is a word uſed in Domeſday, to 
ſignify paſtures, and is ſtill uſed in many places of England, 
and often inſerted in deeds and conveyances. Cowell 

LETARE JERUSALEM, Was uſed for the cuſtomary 
oblations made on Midlent Sunday, when the proper hyma 
was Letare Jeruſalem, Cc. by the inhabitants within 3 
dioceſe to the mother eee and theſe volun- 
tary offerings on that day, were by degrees ſettled into an 
annual compoſition or pecuniary payment, charged on 
the parochial prieſt, who was preſumed to receive them 
from the people of his congregation, and obliged to return 
them to the cathedral church; and this among other bur- 
dens was at length thrown on the oppreſſed vicars, as ap- 
pears by the ordination of the vicarage of Erdele, in the 
archdeaconry of Huntingdon, Anno 1290, where it is pro- 
vided, Qui quidem vicarius ſolvet ſynodalia, Lztare Jeru- 
ſalem, &c. From the ancient cuſtom of proceſſions, at that 
time, began the practice which is ſtill retained in many 
parts of England, of Mothering, or going to viſit parents 
on Midlent Sunday. See Quadragefimalia. 

LETTERS, Where it is felony to ſend letters withouta 
name, or in a fictitious one, See fat. 9 Geo. 1. c. 22. 
Extorting money, c. by threatening letters, to be puniſh- 
ed by fine and impriſonment, or by pillory, whipping, or 
tranſportation. 30 Geo. 2. cap. 24. See 4 Black, On. 


144. ; 

LETTER MISSIVE FOR ELECTING OF A Bl 
SHOP. A letter from the King to the dean and chapter 
containing the name of the perſon whom he would have 
them elect. Black. Com. 1 V. 379. 

LETTER MISSIVE IN CHANCERY. If a peer is: 
defendant in the court of Chancery, tht Lord Chancellor 
ſends a letter miſſfve to him to requeſt his appearance, toge- 
ther with a copy of the bill; if he neglects to appear, then 
he may be ſerved with a ſubpæna; if he continues ſtillin 
contempt a ſequeſtration iſſues out immediately againſt lus 
lands and goods, without any of the meſne proceſs of at 
tachments, Sc. which are directed only againſt the per- 


| fon, therefore cannot affect a lord of parliament. 


fame proceſs iſſues againſt a member of the houſe of com. 


| mons, except that the Lord Chancellor doth not ſend him 


letter mſſrve. Black. Com. 3 V. 445. ; 
LETTERS OF ABSOLUTION, (Litere Ab/olutorie) 
Or abſolvatory letters, were ſuch in former times, when 4 
abbot releaſed any of his brethren ab ur umn & obe- 
dientia c: And made them capable of entering ite 
ſome other order of religion. Mon Fuverſpamenſ 28. T 
LETTER OF AT TCRNEV. (Liters 3 — 
writing, authoriſing an att to do an act 1 
d of another: ks to give (line — receive. debto 
or ſue a third perſon, Sc. And letters of attorney are © 
general or ſpecial. Vf. Sub. par. 1. Stat. J K. 2 
c. 13. The nature of this inſtument is to give the atio 
ney the full power and authority of the maker, to A 
pliſh the act intended to be performed; And fomenm 
theſe writings are revocable, and ſometimes not — 


when they are revocable, it is uſually a bare Wet 
þ . , | b | , 


WII WR IEF 2 7 * 255 N 42 Fg. rye N N 2 = - * AE, 4 4 5 2 x If a 7 2 
— ; » * — n 9 r Pa Os ne 1 e 
T 9 . l 9 2 3 2 — * 

3 7 5 " 4 a q 2 2 . 8 


| 
x 
3 
1 
Ci 
I 
3 
4 „ 
4 54 
3 
1,8 
a 
0 


3 
: 
% 
E 
. 
3 
"S 
fk 
x 
. 
* 


A 
+ A 
'# * 
An 
* I 
* . 
5 
1 
„ 
6... 
9 
3 
* 
. 
3 
"> 
. 
3 
4 
- 
= 
= 
. 
I - 
- 2 
14 
4 
Z 
E- 
A 
- 
* 
o 


E E T 


- only; and they are irrevocable when debts, &c. are al- 
—_ 5 3 in which caſe the word irrevocable is 


ir ed. . — 
1 of letters of attorney the authority muſt be ſtrictly 


purſued: If it be to deliver livery and ſeiſin of lands be- 


tween certain hou it 
after; or in a capital meſſuage, and he does it in another 


hours, and the attorney doth it before or 


rt of the land, Sc. the act of the attorney to execute 


the eſtate ſhall be yoid. Plowd. 475. But notwithſtand- 
ing the ancient opinions for purſuing authorities with great 
ſtrictneſs and exactneſs, yet in caſe of livery 


and ſeiſin 


they have been always favourably expounded of later times, 


unleſs where it hath appear 


that the authority was 


not purſued at all; as if a letter of attorney be made to 
three, two cannot execute it, becauſe they are not the 
parties delegated, and they do not agree with the autho- 
rity. 2 Mod. Rep. 79. Where the attorney does leſs than 
the authority mentions, it is void: It is faid if he doth 
more, it may be good for ſo much as he had power to do. 
1 Inft. 258. There were two attornies made jointly and 
ſeverally, to deliver ſeiſin of lands, &c. and one of them 
delivered ſeiſin of part of the land, and after another at- 
torney being tenant thereof for years, gave livery of the 
other part of the land: This was held good, though made 


at ſeveral times. 


1 And. 247. And if a man make a 


deed of feoffment of lands in divers counties, with ſuch 
a letter of attorney, the livery muſt be at ſeveral times; 
otherwiſe it cannot be made. id. See 1 Leon. 192, 


260. 


If a mayor and commonalty make a feoffment of lands, 


and execute a letter of attor 


to deliver ſeiſin; the livery 


and ſeiſin, after the death of the mayor, will be good, by 


reaſon the corporation dieth not. 


1 Inſt. 52. In other 


caſes, by the death of the party giving it, the power 
given by letter of attorney generally determines. A perſon 
made a letter of attorney to a creditor to receive all his 
wages and pay, due from a ſhip, and afterwards died at 
ſea; this authority was adjudged to be ſo determined, that 
all the reſt of the creditors ſhould have a ſhare in his ad- 


miniſtration. 


Preced. Chanc. 125. 2 Lern. 391. 


LETTERS CLAUS, (Litere Clauſe) Chſe letters oppo- 
ſed to letters patent; being commonly ſealed up with the 
King's Signet or Privy Seal; whereas the letters patent are 
left open and ſealed with the broad ſeal. ak 

LETTER OF CREDIT, Is where a merchant or cor- 
reſpondent writes a letter to another, requeſting him to 
credit the bearer with a certain ſum of money. Merch. 


Dia. 


LETTERS OF EXCHANGE, (Literæ Cambii) Reg. 
Orig. 194. See Bills of Exchange. 

LETTER OF LICENCE, Is an inſtrument or writing 
made by creditors to a man that hath failed in his trade, al- 
lowing him longer time for the payment of his debts, and 
protecting him from arreſts in going about his affairs. 
Theſe letters of licence give leave to the party to whom 
granted to reſort freely to his creditors, or any others, and 


to compound debts, Ec. 


And the creditors covenant, 


that if the debtor ſhall receive any moleſtation or hinder- 
ance from any of them, he ſhall be acquitted and diſcharg- 


ed of his debt againſt ſuch creditor, &c. 


- 4 


LETTERS OF MARQUE, Are extraordinary repri- 
fals for reparation to merchants taken and deſpoiled b 
ſtrangers at ſea, grantable by the ſecretaries of ſtate, wit 
the approbation of the King and Council; and uſually in 
ume of war, Gr. Lex. Mercat. 17 3. If a letter of Marque 


wilfulty and knowingly: take a ſhi 


Ps 
ng to another nation; not of that ns againſt whom the 
commiſſion” is awarded, but of ſome other in amity; this 


amounts to a downright piracy. - Rall. Abr. 430% 


priſal. 


Ro- 


LET TERS PATENT, (Litere Patentes) Sometimes 
called letters overt, are writings of the King ſealed with the 
Great Seal of England, whereby a perſon is enabled to do 
 erjoy-that which otherwiſe he could not; and ſo called, 

uſe they are open wick the ſeal affixed, and ready to be 


ſhewn for confirmation of the authority there 


by given. 19 


H. 7. cap. 7. And we read of letters patent to make de: 


rzens, r. 32 Hen. 6. c. 16. 
'*15 patent may be granted by common perſons, but in ſuch 


19 Hen. 3. c. 18. Let- 


and goods belong- 


L E V 

caſe they are properly called patentes; yet for diſtinction, 
the King's letters patent have been called letters patent royal. 
Anno 2 H. 6. c. 10. Letters patent conclude with -teffe 
me ipſo, &c. 2 Inſt. 18. See Patents. And Black. Com. 
2 V. 246. | . 
LETTERS OF SAFE CONDUCT. See Safe conduct. 
LEVANT AND COUCHANT, Is a law term for cat- 
tle that have been ſo-long in the ground of another, that 
they have lain down and are riſen again to feed; in ancient 
records levantes & Cubantes. When the cattle of a ſtran- 
ger are come into another man's ground, and have been 
there a good ſpace of time, (ſuppoſed to be a day and a 
night) they are ſaid to be levant and couchant. Terms de 
Ley. 2 LI. Abr. 167. Beaſts of a ſtranger on the lord's 
ground may be diſtrained for rent, though they have not 
been levant and couchant; but it is otherwiſe if the tenant 
of the land is in fault in not keeping up his mounds, by 
reaſon whereof the beaſts eſcape upon the land. Hood's 
Infli 190. See Diſtreſs. And Black. Cm. 3 V. . 
239. 4 5 

LEVANUM, (From the Lat. Levare, to make lighter) 
Is leavened bread. | 

LEVARE FOENUM, To make hay, or properly to 
caſt it into wind-rows, in order ad taſſandum, to cock it up. 
Homines de Hedingdon venient cum furcis ſuis ad 
diclum fœnum levandum & taſſandum. Paroch. Antig. 
pag. 320. Hence una levatio fem was one day's hay- 
making, a ſervice paid the lord by inferior tenants. — 
Alicia que fuit uxor Richardi le Gre faciet unam 
farculaturam & unam Wedbedripam, & levationem feeni. 


arp. 4oz. © Wee 

LEVARI FACIAS, A writ directed to the ſheriff for 
levying a ſum of money upon a man's lands and tenements, 
goods and chattels, who has forfeited his recognizance, 
Ng: Orig. 298. This writ is given by the Common law, 
before the ſtatute //e/tm. 2. cap. 18. gave the writ of elegit; 
and a levari facias commands the debt to be levied de ex- 
ttibus & proficuis terre Sc. And cattle of a ſtranger on 
the land have been held iſſues of the land, which is debtor. 
1 Salk. 395. On a judgment in an inferior court, and a 
Jevari facias, whereupon'a warrant was made to levy the 
debt de terris & catallis, it was adjudged that the precept 
,ought to be to levy the money de terris bonis & catallis, 
Sc. 2 Lutw. 1410. A Jevart fucias in debt lies againſt 
a parſon, directed to the biſhop, c. to levy the money on 
his ſpiritual goods. 13 H. 4. 17. When a year and a 
day is paſt, after the day of payment by the recogniſance, 
there ſhould be- ancient y a writ of debt; but now a ſcire 
facias, Sc. See Black. Com. 3 V. 41. 

There is a levari factas damna diſſe;itoribus, for the 
levying of damages, wherein the diſſeiſor has former! 
been condemned to the difſeiſee. Reg. Orig. 214. Alfa 
levari facias refiduum debiti, to levy the remainder of a 
debt upon lands and tenements, or chattles of the debtor, 
where part has been ſatisfied before. Reg. Orig. 299. And 
a levari facias quando vieecomes returnavit, non habuit 
emptores, commanding the ſheriff to ſell the goods of the 
debtor, which he has taken, and returned that he could 
not ſell. Reg. Orig. 300. 2 

LEUCA, Is a meaſure of land, conſiſting of 1 500 paces. 
Ingulphus tells us, tis 2000 paces, pag. 910. In the 
Monaſtic. 1 tom. p. 31g. tis 480 perches. Bl 
LEUCATA, Is a Race of ground, as much as a mile 
contains. De boſco, Sc. continente unam leucatam in latitu- 
dine & dimidium in longitudine. Monaſt. 1 tom. p. 968. 

d ſo. it ſeems to be uſed in a charter of William the 

query to Battle Abbey. Cowell. | 
_ EEVELEUS, A level, even or upon the level. Cowell. 
' LEVITICAL DEGREES, 'The fartheſt between uncle 
and nieee. See Black.' Com 1 V. 435. Gilb. Rep. 158. 

LEVY, (Levare) Is uſed in the law for to collect, or 
exact; as to levy money, Cc. And ſometimes to erect, 
or caſt up; as to levy a ditch, Sc. And to levy a fine of 
land, is the uſual term: In ancient time, the word rere a 
fine, was made uſe of. 17 H. 6. | | | 
 LEVYING: MONEY WITHOUT CONSENT OF 
PARLIAMENT. No ſubject of England can be conſtrain- 
ed to pay any aids or taxes, even for the defence of the 
realm or the ſupport .of government, but ſuch as are im- 

poſed 


Poſed by his own conſent, or that of his repreſentatives in | 
parliament. See the Statutes. 25 Ed. 1.c. 5 C 6. 34 


of right, 3 Car. 1. 1 V. & M. flat. 2. c. 2. 


to dethrone the King, but under pretence to reform religi- 


famous, perjured or outlawed perſon. In Bratton, hb. 4. 


. ferri;, ſometimes called judicium. Leg. H. 1. 


LI B 


Ed. 1. flat.q. c. 1. 14 Ed. 3. flat. 2. c. 1. The petition 


LEVYING WAR AGAINST THE KING. This is 
high treaſon. -It may be done by taking arms, not only 


on, or the laws, or to remove evil counſellors, or other 
grievances whether real or pretended. Black. Com. 4 V. 
81. cites 1 Hawk. P. C. 37. But Blackſtone on the ſame 
ſubject in the very next page ſays, 

&« In caſes of national oppreſſion the nation has very 
„ JUSTLY RISEN as one man, to vindicate the Or1G1- 
« NAL ConNTRACT ſubſiſting between the King and his 
people.“ ö 

LEWDNESS, Is puniſhable by our law by fine, impri- 
ſonment, Sc. And Mich. 15 Car. 2. a perſon was in- 
dicted for open lewdne/s in ſhewing his naked body in a 
balcony, and other miſdemeanors, and was fined 2000 
marks, impriſoned for a week, and bound to the good be- 
haviour for three years. 1 Sid. 168. In times paſt when 
any man granted a leaſe of his houſe; it was uſual to in- 
ſert an expreſs covenant, that the tenant ſhould not en- 
tertain any leud women, &c. See Bawdy-houſe. And 
Black. Com. 4 V. 64. 

LEX, A law for the government of mankind in _ 
Litt. Dif. It is often taken for judicium Dei. Tis 
ſame as lada amongſt the Saxons, which is either a ca- 
nonical or vulgar purgation. In Leg. H. 1. cap. 62. Ab 
aduentu Domini uſque ad oftavas Epiphanie non eſt tempus 
leges faciendi. | 

LEX AMISSA, or legem amittere, viz. One who is an in- 


cap. 19. par. 2. Non eſt ulterius dignus lege. 

LEX APOSTATA, or LEGEM APOSTATARE, Is 
to do a thing contrary to law. *Tis mentioned in Leg. 
H. 1. cap. 12. Qui legem apoſtatabit were ſue fit reus 
prima vice. 

LEX BREHONIA, The Brebon or Iriſb law, over- 
thrown by K. Jobn. 

LEX BRETOISE, Was the law of the ancient Britains, 
or Marches of Wales. Lex Marchiarum. 

LEX DERAISNIA, Deraiſnia eſt Lex quædam in Nor- 
mannia conſtituta, per quam in ſimplicibus querelis inſecutus 
factum, quod a parte adverſa ei objicitur, ſe non feciſſe decla- 
rat. And it is the proof of a thing, which one denies to 
be done by him, where another affirms it; defeating the 
aſſertion of his adverſary, and ſhewing it to be againſt 
reaſon or probability : This was uſed among the Old Romans, 
as well as the Normans. Grand Cuſtumar. c. 126. 

LEX JUDICIALIS, Is properly purgatio per judicium 


LEX SACRAMENTALIS, 1. e. purgatio per ſacramen- 
tum. Leg. H. 1. c. 9. f 

LEX TALIONIS, Is juris pofitivi; and the taliones a- 
mong the Jews, were converted into pecuniary eſtimates, 
ſo that the price of an eye, Sc. loſt was allowed to the 
258 injured. 1 Hale's Hift. P. C. 12. Black. Com. 4 

12. | 
LEX TERRZA, The law and cuſtom of the land, diſ- 
tinguiſhed by this name from lee civili, as Mr. Seldon tells 
us in Diſſertatione ad Fletam, cap. g. par. 3. 

LEX WALLENSICA, The Briti law, or law of 
Wales. Statut. Wall. | : 

LEY or LEYS, The French word for law. We alſo 
term paſture by a name frequent in ſeveral countries, leys, 
and ſo it is uſed in Domeſday. - 7 0 

LEY, Lee, lay, Whether in the beginning or end of 
names of places, ſignify an open field, or large paſtures. 
From the Saxon, /eag, campus, paſcuum; as Blechingley, 
Sc. Cowell. | 

LEY-GAGER, (mentioned in ſtat. 1 Ca. 1. cap. 3.) Wa- 
ger of law. See Wager of law. 

LIBEL, (Libellus) ah literally a little book; but 
by uſe, it is the original declaration of any action in the 
vil law. 1 Hen. 5. cap. 3. 2 Ed. 6. cap. 13. It 
ſignifieth alſo a ſcandalous report of any man ſpread a- 
broad, or otherwiſe unlawfully publiſhed, and then called 
famoſus libellus, an infamous libel. 


LI In 


And this is either 


in ſcriptis, 
aut 
fine ſeriptis. 


In ſcriptis is when 7 writing is compoſed or publiſhed 
to another's diſgrace, &c. 

And fine ſcriptis, where the perſon is painted in a ſhame. 
ful manner, with a fool's coat, aſſes ears, Sc. or a gal- 
lows or other ignominous ſign is fixed to his door, | 


Inft. 174. 
| Sentiments of the ancients. 


Seneca calls defamatory libels contumeligſi libelli, and 
Bracton carmina famoſa; contumelious Jibels, and infamous 
rhimes, which flow from malice; and the Romans would 
not permit their lives and fame to be ſubject to the in 
and ſcandal of poets; for they made an ordinance, that 
whoſoever ſhould preſume to compoſe any ſuch verſes, 
were to be puniſhed with death. Treat. of Laws 15. 
But in a free ſtate, like that of Great Britain, ſuch a law 
does not, cannot exiſt. — The moment our legiſlators 
ſhould be corrupt enough, to give exiſtence to ſuch a lay, 
that moment, liberty would be no more. 


Definition of a libel, &c. and gen whom libels are pub- 
ed. 


Tis obſerved in our law, that a libel is the greateſt de- 
gree of ſcandal, and does not die like words which may 
be forgot, an action for which is confined to the perſon; 
but the cauſe of action for ſcandal in a libel ſurvives. 5 
Rep. 125. A libel in a ſtrict ſenſe is a malicious aſperſion 
of another, expreſſed in printing or writing; and tending 
either to blacken the memory of one who is dead, or the 
reputation of one that is alive, and to expoſe him to pub- 
lick hatred, ridicule, or contempt: But in a larger ſig- 
nification, it may be applied to any defamation whatſo- 
ever. Jbid. 121. All Jbels are made againſt private 
men, or magiſtrates, and ym perſons; and thoſe 

inſt magiſtrates deſerve the greateſt puniſhment: If a 
hbe] be made againſt a private man, it may excite the per- 
ſon libelled, or Fi friends, to revenge and break the peace; 
and if againſt a iſtrate, it is not only a breach of the 
peace, but a ſcandal to government, and ſtirs up ſedition. 
Did. It hath been held, that writing a ſeditious libel is not a 


writing ſuch a bel, is intitled to his privilege from being 
arreſted for the ſame. MHil/. par. 2. 159. Tho a 
private perſon or magiſtrate be dead at the time of making 
the Jibel, yet it is puniſhable; as it tends to a breach of the 
peace, 55 215. 


The charge being true, ne _(in law) a juſtification of a 
Jel 


With regard to this conſideration, it is far from being 2 
juſtification of a libel, that the contents thereof are true, 
or that the perſon upon whom made had a bad reputation; 
ſince the greater appearance there is of truth in any ma 
licious invective, ſo much the more provoking it is. 5 
Rep. 125. Moor 627. It is not material whether the mat- 
ter be true or falſe, if the proſecution be by information 
or indictment; but in action on the caſe, one may juſt 
that the matter is true. 5 Rep. 125, Hob. 253. Su is the 
law. How far it is conſonant to reaſon, we will not at. 
tempt to ſay.—The end propoſed is, to avoid diſturbance, 
Sc. and preſerve the peace. 


What the law requires from 2 ſubject, knowing of @ lui. 
x | 858 


When any man finds a Jibel, if it be againſt a — 
perſon, he oughr to burn it, or deliver it to à Mas. 
and where it concerns a magiſtrate, he ſhould . . 

reſently to a magiſtrate. Did. If a libel be foun - 
uſe, the maſter cannot be puniſhed for framing j ed 
ing and publiſhing it; but it is ſaid he may be ind 
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breach of the peace; and that a member of parliament - 
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Vent. 31. 


4. 1 8 


VIE jo e 
for having it, and not delivering it to a magiſtrate. 47 


Of puniſbment for printing and publiſbing, &c. of Aeg. 


If a printer print a libel againſt a private perſon, he 
may be dicted and puniſhed for it; and ſo may he who 
printsa libel againſt a magiſtrate, and much more one wha 
does it againſt the King and ftate : Nor can a perſon in 
ſuch a caſe excuſe himſelf by ſaying they were dying 
ſpeeches, or the words of dying men; for a man may at 
his death juſtify his villany ; and he who publiſhes it is 


puniſhable : And it is no excuſe for the printing or pub- 


ſiſning a libel, to ſay that he did it in the way of trade, or 


to maintain his family. State Trials, 1 Vol. 982, 986. 


Alſo if bookſellers, Sc. publiſh or ſell /bels, though! 
they know not the contents of them, they are puniſhable. 
Ic has been reſolved, that where perſons write, print, or 


ſell, any pamphlets, ſcandalizing the publick, or any 


private perſons, ſuch lIibellous books may be ſeized, and the 
perſons puniſhed by law; and all perſons expoſing any 
books to ſale, reflecting on the government, may be pu- 


niſhed: Alſo writers of news, (though not ſcandalous, ſe- | 


ditious, or reflecting on the government, if they write 


falſe news,) are indictable. State Trial, 2 Vol. 477. | 


One was, indicted for a libel in ſcandalizing the King's 
witneſſes, and reflecting on the juſtice of the nation, and 
had judgment of the pillory and fine. 1bid. 3 Fol. 50. 
A perſon for libelling the Lord Chancellor Bacon, affirming 
that he had done injuſtice, and other ſcandalous matter, 
was ſentenced to pay 10001. fine, to ride on a horſe with 
his face to the tail from the Fleet to Yeſtminſter, with his 
fault written on his head, to acknowledge his offence in 
all the courts at Y/eftminſter, ſtand in the pillory, and that 
one of his ears ſhould be cut off at Yeftminfter, and the 
other in Cheapfide, and to ſuffer impriſonment during life. 
Poph. 135. One who exhibited a Hibe] againſt a Lord 
Chief Juſtice, directed to the King, calling the Chief Juſ- 
tice, traitor, perjured judge, &c. had judgment to ſtand 
in the pillory, was fined 1000 marks, and bound to good 
behaviour during life. Cro. Car. 123. 5 


Of petitions to the throne, parliament, &. 


The petition of the Seven Biſhops in the reign of King 
James 2. againſt the King's declaration, ſetting forth that 


it was founded on a diſpenſing power, which had been 


declared illegal in parliament, Sc. was called a ſeditious 
libel againſt the King; and they refuſing to give recog- 
mlances to appear in B. R. were committed to the Tower; 
but being after tried at bar, were acquitted. 3 Mod. 212. 
The printing of a petition to a committee of parliament, 
(which would be a libel againſt the party complained of, 
were it made for any other purpoſe) and delivering 
copies thereof to the members of the commitee, is not 
the publication of a libel, being juſtified by the order 
yy _— of proceedings in parliament. 1 Hawk. P. 
P | | | 


Of libellous matter in legal proceedings. 


Scandalous matter in legal proceedings by bill, petition, 

. in a court of juſtice amounts not to a libel, if the 
court hath juriſdiction of the cauſe. er 285, 4 Rep. 
4. But he who delivers a paper full of reflections on any 
perſon, in nature of a petition to a committee, to any 
other perſons except the members of parliament, who have 10 
with it, may be puniſhed as the publiſher of a libel. 
| Hawk, 196, And by the better opinion, a perſon can- 
not juſtify the printing any papers which import a crime 
4, other, to inſtruct counſel, Sc. but it will be a libel. 

. 414. f 5 8 ; | 


Of ſending letters, Ge. to the parties charged with any ſcan- 
* dabus matter. 


Sending an abuſive letter to one, without publiſhing it 
tb others, is no libel; but if it be ſent to a third perſon, 
Fan ways diſperſed, it is @ publication of the libel : 
aud tho ſending a ſcandalous letter to the party himſelf 


L :1 B 
is not a libel,” nor can any action be brought upon it, be⸗ 
cauſe it is 10 publication; yet it: is an high offence. #2 
| Rep. za. 1 Leu. 1 39. 2 Brownl. 157. It is an offence 
againſt the King's peace, puniſhable by indictment; and 
if copies of it are afterwards diſperſed, it aggravates the 


party may have an action. Poph. 35: Hob. 62. Wii- 
ting a letter to a man, and abuſing him for his publick 
charities, Sc. is a libellous act, puniſhable by indictment. 
r HOGS os 56 WORM 6 | 
Of privitt'libelvand olſermiy 

A private libel, for a private matter, as a letter ſcanda- 
lizing a perſon courting a Woman, is indictable, and fine- 
able to the King. Sid. 210." No writing is eſteemed a 
libel, unleſs it reflect upon ſome particular perſon; and a 
writing, full of obſcene ribaldry, is not puniſhable by any 
proſecution at Common law but the author may be bound 
to the good behaviour, as a perſon: of evil fame. 1 
Hawk. 198. 1 III © ine 2 ir 


What is, and what is not a' libel. 


Where a writing inveighs againſt mankind in general, 
or againſt a particular order of men, this is no libel; it 
muſt deſcend to particulars and individuals, to make it a 
libel. Trin. 11 M. z. B. R. But a genera reflection on 
the government is a libel, tho' no particular perſon is re- 
flected on: And the writing againſt a kn-wn law is held 
to be criminal. State Trials, 4 V. 672. 903. According 
to Holt Ch. J. ſcandalous matter is not neceſſary to make 
a libel; it is enough if the defendant induces an ill opinion 
to be had of the plantiff, Sc. And if a man ſpeak. ſcan- 
dalous words, unle/s'they are put in writing, he is not guilty 
of a libel; for the nature of a libel confifleth in putting the 
infamous matter into writing. 2 Salk. 417. 3 Salk. 226. 
A defamatory writing, expreſling only one or two letters 
of a man's name, if it be in ſuch a manner, that from 
what goes before and follows after, it muſt be underſtood 
by the natural cogſtruction of the whole, to ſignify and 


: | point at ſuch a particular perſon, is as properly a libel as 


if the whole name were expreſſed at large. Trin. 12 Ann. 
1 Hawk. 194. | 


Of the wording of a libel. 


Printing or writing may be libellous, tho” the ſcandal 
is not directly charged, but obliquely and ironically ; 
and where a writing pretends to recommend to one the 
characters of ſeveral great men for his imitation, inſtead 
of taking notice of what they are generally famous for, 
pitches on ſuch qualities only which their enemies charge 
them with the want of; as by propoſing ſuch a one · to 
be imitated for his learning, who is known to be a good 
2 but an illiterate, Sc, this will amount to a libel. 
Ibid. | 


Of the author, contriver and publiſber. 


In the making of libels, if one man dictates, and another 
writes a libel, both are guilty; for the writing after 
another ſhews his approbation of what is contained in the 
libel; and the firſt reducing a libel into writing may be 
ſaid to be the making it, but not the compoſing : if one 
repeats, another writes, and a third approves what is 
written, they are all makers of the libel ; becauſe all per- 
ons wha concur to an unlawful att are guilty. 5 Mod. 167. 
The making a libel is the genus; and compoſing and 
contriving is one ſpecies; writing, a ſecond ſpecies; and 
procuring to be written, a third; and one may be found 
guilty of writing only, Cc. 2 Saſk. 419, Sc. But ob- 
ſerve, a mere writing, without a publication, was not in 
queſtion in Salkeld. *'Tis- conceived that. for the mere 
writing of a libel, not publiſhed, no action can be main- 
tained, nor proſecution legally ſupported. ie? 21) 
-If one writes a copy of a hbel, and does not deliver it 
to others, the writing is no publication : but it has been 
adjudged, that the copying a libel, without authority, 
is writing a libel, and hc that thus writes it, is a contriver; 


7C and 


crime, or rather makes it a new crime, for which the 
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_ bare boon, ah, Wow ta publicati . 
44%, 2 Nell. Ah. 1 * 2 cop "of e libel. 
—_— of. # libel,: as ik has the. ſame pernicious, co 
quence; and if the Jaw, were otherwiſe, men might wrige | 
copies, and print them with 3 2 Salk, 419. 
when a libel appears under a s Own. hand-writing, an 
no author is known, he is taken in the manner, and i 
turns the proof upon him; and if he cannot produce the 
compoſer, it is hard to find. that he is not the very man: |. 


Did. If one reads a-libel, or hears it read, and laughs a words, 


it, it is not a publiſhing; far, before he reads or hears i 


read, he canpgtiknow it t hen a libel: tho if he after 


: Wards reads or repeats it, or an part thereof, inthe — o 
ing of others, it is a publication: of it: yet if part of in fajd 


be repeated in qnirth without. any malicious , purpoſe - 
ion, it a toi be, 0 offenge. 9 Rep. 5 
5 862 Everyone; convicted. of publiſhing a libel 


ought to be eſteemed the contriver or procurer,; , 7 he pro- 


Curer and writer of a libel have been held to be both con- 


| rivers; alſo the procuring another .to, publiſh it, and the 
publiſher, are, both publiſhers: and contriver, pro- 
eurer, and; publiſher” of a libel, are pant by fine, 
impriſonment, pillory, or other corporal puniſhment, at | right 
the diſcretion, of the court, according to the heinouſneſs 
of xho crins, &c.. _— de 185. n 174 
-3:Cro. 17. : 


| & Jing fru 4 libel in i law proceedings, acerding to the 
T tenor. Wie it 


lo informations and law 1 "as are two ways 
of deſcribing libel, by the ſenſe, and by the words; Al 
firſt is cujus tenor ſequitur, and the ſecond 2 ſequitur i in 
bec Anglicana verba, Cc. in which the deſcription is b 
particular words, and. whereof every word is a — 15 
n any variance, it is fatal ; in the other de- 
by the ſenſe, it is not material to be very exact 
. he wor ; becauſe the matter is deſcribed. by the ſenſe 
of * One great intention of the law, 
in nar — li againſt perſons, is to reſtrain _ 
om endeavouring to make themſelves their own j 
of complaints, and to oblige them to refer the deci = 
thereof to the law,” Sc. And tis of great conſequence to 
the ſtate, for preſerving peace, order, and good govern- 
ment. —Yet in a free ſtate ſuch as this is, by the prin- 
ciples of its conſtitution, tis perhaps impoſſible to draw 
the line with preciſion, The liberty of the preſs is of the 
' utmoſt importance; yet, though not reſtricted by ſtatute, 
it ſhould obſerve that the courts of law are always 
The to puniſh any abuſe of that invaluable ble privilege 
declaration for a libel muſt lay it to be 0 
ing the plaintiff, otherwiſe there can be no 4 — 2 
Strange 934. Books a el Chriſtianity, and obſcene 
books, are puniſhable as libels. 2 NN 788, 834. 
For further learning on this ſub - pm vide New Abr. 
3 V. tit. Libel, and Black, Com. 35 125. 4 V. 150. 
LIBEL, in the Spiritual court. If upon a libel for an 
eccleſiaſtical matter, the defendant make a ſurmiſe in B. 
to have a probubition, and ſuch ſurmiſe be inſufficient, the 
other party may ſhew it to the court, and the judges will 
diſcharge it. 1 — 10, 128. The libel, uſed; in 12 
ſiaſticaf proceedings, conſiſts of three parts. 1. The major 
Ferner whic ſhews a juſt cauſe of the petition... 2. 
he narration, or minor propoſition. 3. The concluſion, 
or concluſive petition, which coryoins both propoſitions, 
Se. and the form of it is as follows: In the name 
Amen, Before you the Worſhi ful T. F. Doctor of Laws, 
Principal Official of the Conſiſtory Court of York, Sc. 
The party C. D. againſt A. B. alledgeth, complaineth, 
and — — Sc. Imprimis,, he doth, propound, 
that the ſaid C. D. was and is a man honeſt, juſt and 
upright, of good fame, life and — 2 aſperſed or 
defamed with no crime, except what is afterwards men- 
© tioned; and is commonly reputed and eſteemed as ſuch, Cc. 
Lien, Thar porwithſtanding the premiſſes, the ſaid A. B. out 
of a malign ſpirit, in the month of, Sc. in this preſent 


0 


God, cleſiaſtical immunities: 


LI B 

| with, an intent of defaming and injuring the ſaid c 
dach u and inj jured him, and ſaid ſome med 
ful and defamato 9 of and againſt him the fad 


and eſpecially theſe words following, vr. T 
85 1 — ſet forth 45 words) and the We doth — 


pound and 2. as — 500 time and manner of vg 


EY. e. fore, 2 prog oof being mable in and 
upon the 3 75 party doth requeſt and pe⸗ 
Viion ty 5 4 faid for 7, fk bn raſhneſs, may he 
core and puniſhed; and t he may be con- 
demned in charges, made i in this cauſe on 124 behalf of 
the ſaid G. D. Je, (or to diſoyn the ſaid er 


154 Ge.) or otherwiſe arty t and juſtice may be ad. 
t |, miniſtred, Fc. Hack. Com 100. 
I LIBERA, Al very or pr LL of fo much graſs orcorn 
cuſtomary! =} who cuts down ot prepares the 
IT, an „ 
tion of it as 4 ward or gr ge C ll. 


. LIBERA BATELLA 

batellam, be hb e unam Cym Ibm ad Fiend 

ubrer Pontem Ceftriee, & 71 cum — genere retium, 
Kc in Itin. apud Ceſtriam, 1 

; LIBERA CHASEA 2 . 5 Is a judicial writ 

thr hted to a perſon th a a c 5455 e belonging to his manor; 

nel made by FIBA that the ſame of 


longs. to 12. 1 
RAM LEGEM 92.65 by battel, if either 
e proves recreant, 15 e. yields and pronounces the 
word craven, he is condemned as a recreant, amittere li- 


' | beram legem, that is, to become infamous and not be ac- 


counted liber et legalis homo, . being ſuppoſed by the event 
to be proved forſworn, and therefore neyer to be put up- 
jo a Hy or admitted as a witneſs in any cauſe. Black 


I Ala. A free fiſhery, which. being 
| Joo to hy 171 hath a pe in the fiſh, &c. 2 
Din 
LIB TAURUS: A free bull. Compertum per jur. 
oo Will. de H. Fur, ſeifitus de libero tauro habendo in, &. 
deo_confideratum eft, quod prediftus Will. recuperet 44 
ſua que taxantur per Jur. ad tvs, pro imparcatione ejuſden 
tauri, Cc. Norf. 16 Ed. 1. 
LIBERA WARA.. See Mara. 
LIBERATE, Is a write that lies for the payment of z 
lab penſion or ſum of-money granted under the Great 
and directed to the Teller and Charnberlains 
of the Exchequer, &c. for that purpoſe. In another ent 
it is a writ to the ſheriff.of a county, for the delivery 
of poſſeſſion of lands and extended, or taken upon 
the forfeiture of a recogniſance. Alſo a writ iſſuing out 
of the Chanc directed to a gaoler for delivery of 2 pr- 
ſoner that ha hath put in bail for his appearance. # 
132. 4 Inft. 116. This writ is moſt commonly uſe 
for delivery of goods, c. on an extent; and by the er. 
tent the conuſee of a recogniſance hath not 7 Fer _ 
intereſt in the goods, until the liberate, 2 Lil 
has been adj judged, that where an extent is upon 2 0 
merchant, . needs no liberate, for the ſheriff may 


| liver all in execution without it; but where an -_ 


is upon a ſtatute-ſtaple, or a recogniſance, there m 
return made of Fr Extent, and then a liberate ee 
| here aa be a delivery in execution. 3 Salk. 159 


MIRA TI0, js taken for money, meat, drink, cr? clothes, 
Sc. yearly given and delivered by of Four his domeſtics 
ſervants, Blount. TA 
LIBERTAS. .ECCLESIASTICA. Wc 1 
phraſe in our old * 05 25 = ofiiture exrorted 


from, our 8 OUT force of „ Lap 
only thi enged by the Lt d prevail 
ca : Te by degrees, under 99 1 princes and p od 


factions, under the title of church liberty, they conte“ 

fora freedom of their _—_ and * from all ſecula 
power and juriſdiction, as y the M 
decrees of the council held 93 Boniface, 2 *D. 


Canterbury, A. D. 1258. and at ts 
1260, Ce. S "&e 2 Him of fl 


year 1771, within the pariſh of, Sc. maliciouſly, and 


II. Aae * V. LEERTATE 


FFs. S ZR. r 1 


FN 


ES SETTSE. 


<4 


TATE PRO! DEE t. pe. writ and fotejudged by. cow's of laws A, Hany thing be 
1 1 22 88 8 i he th It x _ tojthe - pavers _ * und 1 | 
ected er ad 0 d e bid n, uin Yes v 2 | 
875 8 — of. their freedomn- der Stat. 42 Ed. 3. cap. 3. No man ſhall be put to 2 anſwer 
joe the juſtices of aſſiſe, and FA 57 Vil mean time Werren, preſentment 1 or matter of rec 


n oleſted. F. N ihenage, % or writ! original, according to the antiem ih 
Se ee Writ: de native 9 22 of tends 9 And — be done to the yoo 
Tiber tate Sc. wee old graetitesin the books Fry, it ſfrall Leman in zg fand eld for erco. 
of ap, ut are now antiquated: wow + 21, {01/19 do Vide the Petition of - Right 3 Car; . and ſee 16 Car, 1. 
LIBERTATIBUS ALLOCANDIS, A writ lying. for || 6. 10, for thedi(lolution: of the eee + 70 
a gitiaen or burgeſs, impleaded contrary; to his libertyy 7 


bi 7 * following l have - ed pretty fully, as it is an 
ivilege allowed... Reg, 46 And, any aQt of great confequenoe ta bje&s of this free Rate. 
doing te to 82 within a State n Hill. & Mari ft. 2 24 . 1. 99 wal 
borough, and not oye. here, there may be a ſpecial ar Lords ſparitual.and temporal and comniaus; aſſembled 

d: libertagibus allotandis,; to permit tha hurgeſſes to weed at Wefmitter;. repreſenting all the eſtates-of the people; c 
Uiberties, Ce. Theſe, writs are of ſevgial forms,; and may this realtn,; did upon the 1th of February 1688, 
be uſed by a corporation, or by any ſingie perſon, ag the | unto:their Majeſties, then e 98 


caſe, ſhall happen. Neu. Nat. Br. 509% 510. » The; Ba- a declaration, containinlg, Unt? 25 . IA 
rons of the. C nque! Ports, . el may ſue forth ſuch writs, The fad Lords ſpiri itvakand temporal and commons, 
if * fache be der allowed er. being aſſetnbled in full and free ene ee 


1 ] nation, for the e ancient an and 

"LIBERTATIBUS, EXIGENDIS IN: ITINERE, An ties, declare, nf 

antient writ whereby the King commands the Juſtices: in That the ded perrer-of Cuſpoadl of laws, $0 
Eyre io admit of an amarnen or the defence o | another execution aws, by regal authority, eh ey 
man's liberty Reg. Orig. 19. | parliament, 7s iJlegal;,o il * 

LIBERTIES OR FRANCHISES: . Theſe are © Hang That the pretended power of diſpenſing with ner, or 
mous terms, and their definition is, a royal. privilege, or | the executian.of laws, by regal authority, as it hath b 
branch gf the King's prerogative, ſubſiſting in the hands | aſſumed and exerciſed of late, is illegal fi 
of a ſubject. The kinds! of chem ave yrions, OE That the commiſſon for erecting hes late court o 


infipite. See Black. Com, 2 V. zy, S... commiſſioners for eceleſſaſtical alas and all other com- 
LIBERTY; (libertas) Is a privilege held by grant or miſſions and 3 of hike vatare, are illegal and realer 

preſeription, Which: men enjoy ſome benefit on, N t 117 11956 7199 

the ordinary e. { Bratt.” But in a more general That 1 vieg money fot or to the vſb of the crown, by 


fication, it is ſaid to be a power to do as one thinks fit; un- » | pretene of prerogative, without grant of parhament, 
tbefs reftrained | by the lau tbe land; and it is well ob- longer time, eee 2 than the ſame is or ſhall 
ſerved,” that human nature is ever an advocate for this lis be granted, ic illega 
berty : it being the gift of God to man in his creation | That it is the right of the Cabjects to petition the King, 
therefore every thing is deſirous of it, as a ſort of reſtitu- and all Opry then * . 8 Pert 
tion to its primitive ſtate. | Forteſcue 96. It is upon that are1 3 { 
accountithe laws of England in all caſes favour liberty, and! That the raiſing 0 or Aeg 4 Aab ding vum y within 
which is counted very precious, not only in reſpect of the 4 kingdom in time of ny: ora be wich th conſent 
profit which every one obtains by his liberty, but alſo in | parſiament, is againſt lau,, + 
reſpect of he publick. 2 Lill Abr. 1 "0 "According to That the ſuhjects whiohy are proteſiants may have: arms 
Monieſq, Liu. 26. c. 20. Liberty conſiſts principally! in | for their defence ſuitable 0 their W and ann 
not being compelled to do any thing. be lam does lowed by a;; 
not require, i. e. becauſe we are governe civil aws, Tharcledion of members of parliament ought to be 
and/ therefore we are free, living under ho laws. Wr free 11 2c; 2 
infra, at the end of this head. Wer che freedom-6f hesch, and Ae or proceed 
The people of this kingdom are 20005 y thaw. an- ings in parliament, ought not to be impeached or ae 
tient liberties, without impeachment, by . Charta. | oned in any court or place but of parliament: 
No freeman ſhall. be impriſoned ar condemned without That exceſſive bail dught not to be required, nor er- 
trial by his peers, or the law. Mag. Chart. c. 19. Like- ceſſive fines oY nor cruel and unuſual puniſhments 
viſe no perſon; is to be arreſted, Sc. without proceſs at | inflicted; | 
law: and matters which-<oncern went! * to be ſpeedily That et to be duly impanellad and returned. 
determined, G. ace which bußpen men in trials for high-creaſon 
Magna Charta, 9 Hen. 3. cap. 29. No freeman ſhall | ht to be freeholders; -: ;--- 
be taken or.impriſoned, or diſſeiſed of his freehold, or of | That all grants and proraiſes of fines ard, forfeitures | 
his liberties or free cuſtoms, or be outlawed, — 42 of . opens F before conviction, are e and 
Nen 2 royed'; nor ſhall the King ng; pus upon void 5 
t Judgment of of bis peers, ar be Janis 2 (And for reds cee and for the amo 
land. The King ſhall ſell to none or deny or 4% % to en and preſerving of the rey mne 
none, right ot juſtice! See 25 Eu. s er 4, and | ought to be held requently ; 
42 Ed. 3. cap. 3. And do claim, demand, and Ins 18 UPON, all 
Stat. Confirm. Chart. 25 | Ed. 1. . If by Cy and ſingular the premiſſes, as their UNDOUBTED: 1 
ment be giyen contrary to the great tchaners, it AND UIBERPIES; and that no declarations,: judgments, 
_ * 3 * 9950 by doings, So grocery to the prejudice of the people in 
3. c t not be comma id prem ought in ai wiſe: to be drawn 
the Great Seal or the Little Seal, to difturb'or delay com- hereafter into L enn: 
mon right; and tho” ſuch commandments come, Job - Se. 6. All and ſingular rhe rights and ene aſert⸗ 


cc 


tices ſhall not ceaſe to do right... ed and claimed in the ſaid declaration are the true, antient 
tat. 5 Ed 3. cap.'g. No man ſhall be attached by | and indubizable Nichts and LIBERTIES of the people off this 
hy 9 forejudged wry or limb, nor 1 and ſo ſhall” e ena $7 adju 
into ng's hands and taken to be; and ſaid 
— ener ante br ef che es ER 0 ec in e 


Y be firmly holden as they are — in the ſaid declara- 
at. 25 Ed 3. fl. 5. ch 4. None ſhall be taken tion; and all officers'ſhall ſerve their Majeſties according 
ary or ſuggeſtion made to the King or his counbil, | to the lame in all times to come. 

8 be by indictment of lawful. people of the neigh- | Se8.'12.' No diſpenſation' by uon obftante of any ſtature 
thood,' or by proceſa made by writ original at the | ſhall be allowed, except a diſpenſation be allowed of in 
Common fr fre —— ſhall be put out of his fran - ſuch ſtature; and except in ſuch caſes as ſhall be Hun, 

or 1 unleſs S he be duly brought to anſwer provided for during this ſeſſion of parliament. 99 A 


Seer. 
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þ 1 
L 1 : B. 


el , Ns charter granted before the he agd of Or- 


nber 1689, Klall de invalitlstsch by this act, but ſhall 


" 9 90 WIE "6A of AV | 
to Vide the Sn S Til zi cap. whereby, 
anongſt ether things, it is enäcted, That no perſon who 
has an office or of iv 


N teafonable aw, other wife the crown] mig be de- 
& of che ſervice of ſome: of the moſt able men in 
tate If am it uſe is, dr ever ſhould be made of this, 
ein only'fayittis i mpoſſible for human laws to be per- 
fect, and guar | againſt every el.. 
According to Minre/quiew Liv, t! cg. Liberty is a 
ight co d whatever: the laws permit.“ If a citizen 
do What they forbid,/ he would no longer be poſ.- 
ſeſſed of liberty, becauſe all his fellow citizens wauld have 
e fame power. i See ante; dat the beginning of this/ head. 
Km Engliſhman may add ton che preceding idea his night: of 
legiſlation. See Black. Com. 1 V. 6, nag. i TI 
15 LIBERTY TO HOLD PEEAS, Signiffes to have a 
ut of ond s own; and to hold it before a Mayor, Bai- 
kiff, Sc. See Frunchiſt !:!!! 
IILACUNH The manner of bewitching auy perſon; 
alſo a barbarous ſaerifice. Leg. Aibellan. 656. 
LIBRFE ARSE PEN SANTE ET AD NUME. 
RUM: A phraſe which often occurs in the Domeſday- Re- 
ler, and forme other memorials of that and the hext age, 
Das Ailgſbury in Buckinhamſbire, the King's manor. 1a 
orig valentiis reddit lvi libr. arſas & penſatas, & de rhelonio 


x libr, ad numerum, i. e. in the whole value it pays fifty- bu 


ſix pounds burtit and weighed; and for toll ten pounds by 
tale. For they ſometimes took their money ad numerum 
by tale in the current coin upon content: but ſometimes 
they rejected the common coin by tale, and would melt 
down to take it by weight when purified from the droſs 
and too great allay; for which purpoſe they had in thoſe 
rimes always'a fire in the Exchequer to burn the 
money, and then weigh it. 7 Cowell. : Fi 11 18 ; }\ 
LIBRA PENSA, A pound of money in weight; for it 
was uſual in former days, not only to tell the money, 
but to weigh it; for ſeveral cities, biſhops, and noble- 
men had their-mints, and coined money, and-often very 
bad, and therefore though the pound conſiſted of 205. 
they weighed it. Thus in Domeſday we read, Reddit 
nunc 30 libras arſas & penſatas.  Gale's Hit. of Brit. fol. 
eren ee eine WO 771 2211 5 ; 
: LIBRARY, Where a c_— is erected in any pariſh, it 
ſhall be preſerved for the uſes directed by the founder: and 
incumbents and miniſters of pariſhes, &c. are to give ſe- 
curity therefore, and make catalogues of the books, Se. 
None of the books ſhall be alienable, without conſent of 
the biſhop, and then only where there is a duplicate of 
ſuch books: if any book ſhall be taken away and de- 
rained, à Juftice's' warrant: may be iſſued to ſearch for 
and reſtore the ſame: alſo action of trover may be brought 
in the name of the proper ordinary, Sc. And. biſhops 
have power to make rules and orders concerning libraries, 
appoint perſons to view their condition, and inquire of 
ihe ſtate of them in their viſitations. Statute 7 Ann. cap. 


14. TN 10 8.0 3 5 
Orton library ſettled in che family for the uſe. of the 
publick, 12 & 13 Will. 3 cap. g. Veſted in the crown, 
5 Hun cap. 30. Eſtabliſhment of the Britiſh Muſeum, 26 
Oro. 2. c 22: 27 Geo. 2. c. WES 11 
IIBRATA TERRE, Condins four oxgangs, and e- 
very oxgang 13 acres. Steue, verb. Bovata terre, with 
us, it is ſo much land as is ybarly worth 20s. for in Hen 
the Third's time, he that had quindecim libras terre ; was 
to receive tlie order of knighthood. See ' Fardingdale. 
Some are of opinion, that as money is divided into pounds, 
ſhillings, pence, half-pence and 3 the ſame de- 
grees are to be obſerved in the diviſion of lands; and 
therefore as guadrans ſignifies a farthing, ſo guadran- 


1 
1 


'y | marrying any perſon without pu 


ALI 1c 


hundred and ſixty pence, ſo in the other there” are an. 
; cls which they divide 1 
and quarters? ſo that an acre contains three hundred and 


to dig clay, Ge in 
long [the fcence may be countermanded; thou if it 


be until ſuch a time, he cannot. Poph. 151. 1 
licences his leſſee (who. is ee | c — 


to B. 'a way over his ground, or licence to go through it 
. to:church, by this none but B. himſelf aro in it, 
with my 


ſurgery 

3 H. d. c. 7, Sc. Vide 15 Vis Abr. tit. Licence. 

' LICENCE; TO ALIEN N MORTMAIN. Alienation 
in mortmain to eocleſiaſtical perſons, c. are reſtrained by 
ſeveral ſtatutes j but the King may grant licences to any 

perſon or bodies politick, Sc. to alien or hold lands in 

| mortmain. 27 Ed. 1. 7& 8. W. g. c. 37. See Mortman. 

LICENCE TO A (lirentia ſurgendi) Is a liberty 

or ſpace of time given by the court to a tenant to ariſe out 

of his bed, who is eſſoined de malo lecli, in a real action: 
and it is alſo the writ thereupon. Braclon. And the lau 
in this.caſe is, that the tenant may not ariſe or go out of 
his chamber, until he hath been viewed by knights there- 
| to appointed, and hath a day aſſigned him to appear; the 
reaſon; whereof is, that it may be known, whether he 
cauſed , himſelf to be eſſoined deceitfully or not; and if 
the demandant can prove that he was ſeen abroad 

the view or licence of the court, he ſhall be taken to be 
deccitfully eſſoined, and to have made default. Braclun, 
2 Fleta, lib. 6. cap. 10 
:, LICENCE:TO FOUND A CHURCH, Granted by 
the King. See Church. 8 

LIcENCE TO GO TO ELECTION of biſhops is bY 

Conge A Elire directed to the dean and chapter to elect 

the perſon named by the King, Sc. Reg. Writs 294. 

Stat. 25 H. B. c. 0 7) © 3K 

LICENCE OF THE KING to go beyond ſea may be 
revoked before the time expires, becauſe it concerns the 
publick good. Jenk. Cent. Sce Ne excat Regnum. 

—— an MARRIAGE. ſhops — power n 

t licences the marrying of perſons; 


trimony, or without licence, incur a forfeiture of 1004. © 


by ſtatute 7'& :8'YH#/.-4; cap 38. See Marriage. 
LICENCE TO ERECT-A-PARK, WARREN, &, 
LICENTIA, CONCORDANDI, Is that licenc? d 

which the King's Silver is paid on paſſing a fine, r 


rata is the fourth part of an acre, oblata is half, and de- 


in the ſtatute 12 Car. 2. c. 12. 
G 


LICENTIA 


＋ N 3 Ar TS 


flications: perſonal lien, ſuch as a bond, covenant or con- 


LICENTIA-SURGENDLI, Is the writ whereby the te- | 
nant eſſoined de malo lecti, obtaineth liberty to riſe. See Li- 


riſe. | | | | 
Cn ENTIA TRANSFRETANDI, Is a writ or war- 


rant directed to the keeper of the port of Dover, or other 
ſea-port, commanding them to let ſuch perſons paſs over 
ſea, who have obtained the King's licence thereunto. 
Reg. Orig. 193. | Ss, 239 a $6 | 
LIDFORD LAW, Is a proverbial ſpeech, intending as 
much as to hang a man firſt, and judge him afterwards. 
LIEGE, (Ligeus) Is uſed for Liege Lord, and ſometimes | 
for Liege Man : Liege Lord is he that acknowledgeth no 
ſuperior ; and liege man is he which oweth allegiance to 
his lige lord. 34 & 35 H. 8. The King's ſubjects are 
called liege- people, becauſe they owe and are bound to pay 
allegiance to him. Stat. 8 H. 6. b. 10. 14 H. 8. c. 2. 
But in ancient times, private perſons, as lords of manors, 
Sc. had their lieges. Skene ſaith; that this word is deriv- 
ed from the Ital. Liga, a bond or league; others derive 
it from Litis, which is a man wholly at the command of 
the Lord. Blount. | 
LIEGES and LIEGE-PEOPLE, (Ligati,) The King's 
ſubjects, anciently ſo called, becauſe they owe and are 
bound to pay allegiance to him. Stat. 8 Hen. 6. cap. 10. 
14 Hen. 8. cap. 2. and divers other ſtatutes. Cowel. _ 
LIEN, (Fr.) Is a word uſed in the law, of two ſigni- 


tract; and. real lien, a judgment, ſtatute, recogniſance, 
which oblige and affect the land. Terms de . : 

LIEU, Inſtead or in place of another thing. And 
when one thing doth come in the place of another, it 
ſhall be of the ſame nature as that was; as in caſe of an 
exchange, &c. 2 Shep. Abr. 359. 

LIEU CONUS, In law 8 ſignifies a caſtle, 
manor, or other notorious place, well known and general- 
ly taken notice of by thoſe that dwell about it. 2 Lill. 
Abr. 641. A venire facias, for a jury to appear, may 
be from a lieu conus: And a fine or recovery of lands, in a 
lieu conus, is good ; but it is faid in a ci. fac. to have ex- 
ecution of ſuch fine, the vill or -pariſh muſt be named. 
2 Cro. 5714. 2 Mod. Rep. 48, 49. = 

LIEUTENANT, (locum tenens) Is the King's deputy, 
or he that exerciſes the King's or any other's place, and 
repreſents his perſon; as the Lieutenant of Ireland. "Stat. 
4H. 4. c. 6. and 2 & 3 Ed6. c. 2: The Lieutenant of 
the Ordnance. 39 Eliz. cap. 7. And the Lieutenant of 
the Tower, an officer under the conflable, &c. And the 
word lieutenant is uſed for a military officer, next in com- 
mand to the captain. # 

_ LIFE, Union and co-operation of ſoul with body; en- 
joyment or poſſeſſion of terreſtrial exiſtence. John. 

The life of every man is under the protection of the 
law. Wood's Infl. 11. A leaſe made to a perſon during 
life, is determinable by a civil death; but if it be to hold 
during natural life, it will be otherwiſe. 2 Rep. 48. 

LIFE ESTATES, Where perſons for whoſe lives eſ- 
tates are held, ſhall abſent themſelves for ſeven years, , 
they ſhall be preſumed dead. 19 Car. 2. c. 6. Perfons 
for whoſe lives eſtates are held, on application to the Lord 
Chancellor, to be produced. 6 Ann. c. 18. The tenant 
— after the determination of the life, deemed a 
treſpaſſer. id. Poſthumous children enabled to take in 
remainder, where the hfe ęſtate is determined, 10 & r1 
. g. c. 16. Eſtates pur autre vie ſhall be devifable, and 
alets in the hands of the heir or executor. 29 Car; 2. c. 3. 

Stat. 14 Geo, 2. c. 20. ſecl. 9. Eſtates pur autre vie, in 
Caſe there be no ſpecial occupant thereof, of which no de- 
Viſe ſhall have been made according to 29 Car. 2. c. 3. or 
{omuch thereof as ſhall not have been ſo deviſed, ſhall be 
Gſtributed in the ſame manner as the perſonal eſtate of 

teſtator or inteſtate. | | | 
 LIFE-RENT, A rent which a man receives for term of 
ife, ot for ſuſtentation of ir. *Skene. - | | 

LIGEANCE, (hgeantia) Is the true and faithful obe- 
dence of a ſubject to his ſovereign : And is alſo applied to 
the territory and dominion of the liege hrd; as children 


out of the ligeance of the King, Cc. Stat. 25; Ed. 


3. ©. Litt. 1 29. 


LIGEANCY, (ligeantia) Is ſuch a duty or fealty, as no | 


col may owe or bear to more than one lord; and there- 
nen is uſed for that duty and allegiance, which every 
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thus defined, Ligeantia eff vinculum arctius inter ſubditum 
& regem utroſque invicem connectens; hunc ad protectionem 
&  juſftum regimen, illos ad tributa ¶ debitam ſubjectionæm. 
As there is a'mutual connection of dominion and fidelity 
between lords and tenants, fo there is a higher and great- 
er connection between the King and ſubject : for the ſub- 
ject oweth to the King his faithful obedience, and ought 


| to prefer the ſervice of his prince and country before the 


ſafety of his life; and the ſovereign is to protect and de- 


fend his ſubjects. Forreſeue. See Allegiance. 


LIGHTER-MEN, (Mentioned in ſtat. 22 & 23 Car. 
2. Aft for cleanſing, &c. the ſtreets of London,) Are thoſe 
that carry away, by water, dung and tubbiſh in Ig ters, 
from the city of London. | | 

They are now generally employed in the carrying of 
goods to and from ſhips, c. lying in the river Thames. 

LIGHT-HOUSE. A uſeful hght- to be placed in a 
light-houſe erected on the Edjftone, by the maſter, wardens 
and aſſiſtants of Trinity-bouſe of Deptford-Strond; and 
maſters of ſhips paſſing by the ſame, are to pay a certain 


| tonnage duty, Sc. Stat. 4. Ann. c. 20. 8 Ann. c. 17 


The like act concerning the /jghi-hbouſe built by William 
Trench, Eſq; on the iſtand or rock called Skerries, near 
Holyhead in the county of Angleſea. 3 Geb. 2. cap. 36. 
LIGHTS. Stopping kghts of a houſe is a nuſance; 
but ſtopping a proſpect is not, being only matter of de- 
light, not of neceſſity : And a perſon may have either an 
Me of nuſance againſt the perſon erecting any ſuch nu- 
ſance, or he may ſtand on his own ground and abate it. 
9. Rep. 58. 1 Mod. 54. For any nuſance erected or be- 
ing on the ſoil of my neighbour, whereby I ſuſtain da- 
mage, I may maintain an action on the caſe, If a man 
has a vacant piece of ground; and builds thereupon a 
houſe, with good lights, which he ſells or lets to another; 
and after he builds upon ground contiguous, or lets the 
ſame to another perſon, who builds thereupon to the nu- 
ſance of the Jights of the firſt houſe, the leſſee of the firſt 
houſe may have an action of the caſe againſt ſuch builder, 
Sc. And though formerly they were to be highrs of an 
ancient meſſuage, that is now altered. Mod. Ca. 116, 


, LIGHTS and LAMPS, Houſholders in Middleſex and 
Surrey within the bills of mortality, at what times to ſet 
out lamps, 2 W. & M. ſi 2. c. 8. ſeti. 15. None but 
Britiſh oil to be uſed for lamps in dwelling-houſes, under 
penalty of 40s. 8 Ann. c. 9. ef. 1. 

With reſpe& to London and Heftminſter, there are a va- 
riety of new acts, for paving, lighting aad cleanſing the 

ts, &c. not neceſſary to enumerate. 

LIGNAGIUM, Signifies the right which a man hath to 
the cutting of fuel in woods; and ſometimes it is taken 
for a tribute or payment due for the ſame. 5 

LIGNUM VITE, An apoth 's drug, of great 
price. Lignum wite of the product of the Britiſh planta- 
tions in America may be imported free from all cuſtoms 
and impoſitions. Stat. 1 Geo. 2. fat. 2. c. 17. 5 

LIGNAMINA, Timber fit for building. Du Freſne. 

LIGULA, A copy or tranſcript of a court-roll or deed 
1 by Sir John Maynard in his Mem. in Scaccar. 
12 Ed. 1. | | 

LIGURITOR, A flatterer. Liguritores, mendaces, ra- 
paces, Dei gravamen habeant. Leg. Canut. 29. Mr. Som- 
ner is of opinion that it ſignifies a glutton, from the Saxon 
licera, guloſus. Cowell. - - 

LIMBS. The limbs as well as the life of a man are of 
ſuch high value, in the eſtimation of the law of Zngland, 
that it pardons even homicide, if committed /e defendendo, 
or in order to preſerve them. Black. Com. 1 V. 130. 

LIME and LEMON-JUICE, To what duties liable, 
ſee 40 5 NM. & M, c. 5. | 

LIMITATION, (/imitati») Is a certain time afſign'd by 
ſtatute, within which an aclion muſt be brought. 

We ſhall here conſider, 


I. Its nature and origin. ea . 
II. The limitation of aftions as divided into, real, penal, 


III. The time when the right of action accrued, ſo as to 
be affected by the flatutes, and of the courts bound 
thereby. ! | J 

IV. The exceptions in 21 Fac. 1. c. 16. what will ſave 


$%0d ſubject oweth to his liege lord theKing. It has been 


| a bar thereof, and of the manner of pleading. 
1 I. Of 


* 
* 
» 
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I. Of the nature and origin, of the limitation of actions. | 
The time of limitation is two-fold; firſt, in writs, by 
divers acts of parliament; ſecondly, to make a title to 
any. inheritance, and that is by the Common law. Co. 
Lit. 114, 115. | | | 
lt ſeems, that by the Common law there was no ſtated 


or fixed time to bring actions; for tho' it be ſaid by 


Bracton, that Omnes aftiones in mund) infra certa tempora 
limitationem habent ; yet my Lord Coke ſays, that the li- 
mitation of actions was by force of divers acts of par- 
lament; alſo, (ſays he) this general poſition of Brafon's 
admitted of penal exceptions. Brac ion. lib. 2. fol. 228. 
2 Inſt. 95. Co. Lit. 115. 4 Co. 10, 11. 

But by the ancient law there was a ſtated time for the 
'heir of = tenant to claim after the death of his anceſtor, 
or elſe he loſt his land, according to the feudal text, Præ- 
terea fi quis infeudatus major quatuordecim annis ſua incuria, 
vel negligentia. per ann. & diem ſteterit, quod feudi in- 
weftituram a proprio domino non peterit, tranſacto hoc 
2 feudum amittat & ad dominum redeat. Spelm. 

1 
The fixing upon this period of a year and a day, upon 
ſeveral ere 3 to 5 been deduced from 
this ancient rule, and on this occaſion was pitched upon, 
becauſe the ſervices appointed ſeem to be annually computed; 
therefore the feud was ordered. to be taken up within ſuch 
time as ſuch annual ſervices became due, or elſe it was loſt 
and returned to the lord; and the ſame time, that was 
appointed to the tenant to claim from the lord, was alſo 
appointed to make his claim upon any diſſeiſor; and if 
no ſuch claim was made, the diſſeiſor, dying ſeiſed, caft 
the right of poſſeſſion upon the heir; and this was to keep the 
ſame uniformity in point of time thro' the law, as alſo that 


the lord might be at a certainty whom he might take for 


his tenant, and admit upon every deſcent ; and ſince the 
heir of the tenant anciently loſt the whole land, in caſe he 
did not take it up within time, it was fit the tenant 
ſhould loſe the right and poſſeſſion, in caſe he did not 
claim within the ſaid time upon the diſſeiſor, that the heir 
of the diſſeiſor might be in peace, in caſe the perſon that 
had right did not make his claim upon him, and that 
from thenceforth the lord might receive him into his feud ; 
and as upon the ancient plan of feudal conſtitution, if the 
heir did not take up the feud within a year and a day, a 
deſertion and dereliction was 3 ſo alſo if the 
diſſeiſee did not claim within the ſame time, the right of 
poſſeſſion was relinquiſh'd, Spelm. Glaſſ. annus & dies 3a, 


8 ä | | | 

Before the 32 Hen. 8. c. 2. certain remarkable periods 
were fixed upon, within which the titles upon which men 
deſigned to be relieved muſt have accrued; thus in the 


time of Hen. 3. by the ſtatute of Merton, cap. 8. at which 
time the limitation in a writ of right was from the time 


of King Henry 1. by that ſtatute it is reduced to the 
time of King Henry 2. and for aſſiſes of mort d anceſtor 
they were thereby reduced from the laſt return of King 
Jobn out of Ireland, which was 12 Jobannis; and for 
aſſiſes of novel diſſeiſin, à prima transfretatione Regis in 
Normanniam, which was 5. Hen. 3. and which before that 
had been poft ultimum redditum Henrici 3. de Britannia; 
and this limitation was alſo afterwards by the ſtatutes 
Heim. 1. cap. 39. and Weſtm. 2. cap. 46. reduced to a 
narrower compaſs, the writ of right being limited to the 
firſt coronation of Rich. 1. But for theſe ancient limi- 
tations ſee Co. Lit. 14. b. 15. a. 2 Inf. 94, 95. 
Ar. 111. Hale's Hiſt. of the Law 122. 2 Keb. 45. 


II. Of the limitation of actions, as divided into, re 
nal, and perſonal. Ws Es 


I. In real actions. 
By 32 H. 8. c. 2. it is enacted, That no perſon ſhall 
from thenceforth ſue, have or maintain any writ of right, 
or make any preſcription, title or claim to or for any ma- 


nors, lands, tenements, , rents, annuities, commons, 2 
the 


ſions, portions, corodies, or other hereditaments, o 

poſſeſſion of his or their anceſtor or predeceſſor, and de- 
clare and alledge any further ſeiſin or poſſeſſion of his an- 
ceſtor or predeceſſor, but only of the ſeiſin or poſſeſſion of 
his anceſtor or predeceſſor, which hath been, or now is, or 
ſhall be ſeiſed of the ſaid manors, lands, tenements, rents, 


2 Roll. | Lev 
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annuities, commons, penſions, portions, corodies, 0. 
other hereditaments, within three/ſcore years next before 
be teſte of the ſame writ, or next before the ſaid preſcrip. 
tion, title or claim, ſo hereafter to be ſued, commenced, 
brought, made or had. 

And it is further enacted by the ſaid ſtatute, par, 2 
That no manner of perſon ſhall ſue, have or maintain 
any aſſiſe of mort d anceſtor, coſenage, ayle, writ of ent; 
upon diſſeiſin, done to any of his anceſtors or predeceſſor 
for any manors, lands, tenements or other hereditaments, 
of any further ſeiſin or poſſeſſion of his or their anceſty; 
or predeceſſor, but only of the ſeiſin or poſſeſſion of his 
or their anceſtor or predeceſſor, which was or hereafter 
ſhall be ſeiſed of the ſame manors, lands, tenements or 
other hereditaments, within My years next before the tefte 
of the 1 of the ſame writ hereafter to be brought.” 

It is her enacted, par. 3. That no perſon ſhall 
ſue, have or maintain any action for any manors, lands, 
tenements, or other hereditaments, of or upon his or their 
own ſeiſin or poſſeſſion therein, above thirty years ner! 
before the tefte of the original of the ſame writ hereafter to 
be brought.“ 

And further, par. 4. That no perſon ſhall hereafter 
make any avowry ot cognizance for any rent, ſuit or 
ſervice, and alledge any ſeiſin of any rent, ſuit or ſervice, 
in the ſame avowry or cognizance in the poſſeſſion of any 
other, whoſe eſtate he ſhall pretend or claim to have, 
above fifty years next before the making of the ſaid avoury 
or cognizance.” | 

And it is further enacted by the ſaid ſtatute, par. ;. 
„That all formedons in reverter, formedons in remain- 
der, and /cire facias upon fines of any manors, lands, te- 
nements, or other hereditaments, at any time hereafter 
to be ſued, ſhall be ſued and taken within fifty years next 
after the title and cauſe of action fallen, and at no time 
after the fifty years paſt.” 

Note; This ſtatute hath the uſual ſaving, for infants, 
feme coverts, perſons in priſons and beyond ſea. 

In the conſtruction of this ſtatute it hath been holden, 

That in a ger in reverter or remainder, or on a ſcire 
factas, on a fine of ſuch nature, the demandant need not 
mention the ſtatute in order to make out his title, but the 
tenant, if he would take advantage of it, muſt plead i. 
Dyer 315. 6. pl. 101. So in an avowry for rent. Mor 
31. pl. 102. 1 Rol. Rep. 50. ; 

It has been held, that this ſtatute, being in reſtraint of 
the Common law, ought to be conſtrued ſtrictiy; that 
therefore it does not extend to a formedon in deſcender, ci. 
ſavit nor reſcous. 4 Co. 8. 1 And. 16 Lit. Rep. 342. 

To a bill in Chancery, to be relieved touching a rent- 
charge upon lands by a will, the defendant pleaded the ſta- 
tute of limitations, and that there had been no demand or 
payment in forty years; and it was held, that this flatute 
concerns only cuſtomary rents between landlord and te- 
nant, and not any rent that commences by grant, whereof 
the commencement may be ſhewn. 2 Vern. 235. 
lins v. Goodall, | 

The ſtatute does not extend to the ſervices of eſcuage 
homage and fealty, for a man may live above the time |- 
mited by the act; neither doth it extend to any other {cr 
vice which by common poſſibility may not happen or be- 
come due within ſixty years, as to cover the hall of the 
lord, or to attend the lord in the war, Cc. ©. Lit 
115.4. 2 Inſt. 95. 4 Co. 10: Bevil's caſe. 8 Co. 65. 3 

RI. | 
And where the tenure is by homage, fealty and eſcuage 
uncertain, and by ſuit of court or rent, or any other 8 
nual ſervice, the ſciſin of the ſuit or rent, or any ot 
annual ſervice, is a good ſeiſin of the homage, fealty ® 
oſcuage, or other accidental ſervices, as wardſhip, he" 
ſervice, or the like. 2 Inf. 96. 4 C. 8. b. Winch. 32. 


tenements or hereditaments holden: by knight-ſer * 
chat ſuch ſuits may be brought as before the making 


ſaid act. By 
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By the 21 Jac. 1. cap. 16. for quieting men's eſtates, 


d avoiding of ſuits, it is enacted, T at all writs of- 
— ** — formedon in remainder, and fur me- 


im in reverter, at any time hereafter to be ſued or 


brought of, or for, any manors, lands, tenements or here- 
ditaments, whereunto any perſon or perſons now hath or 


have any title, or cauſe to have or purſue any ſuch, writ, 


ſhall be ſued and taken within twenty years next after: 
the end of this preſent. ſeſſion parliament; and after 


the laid twenty years expired, no perſon or perſons, or 
any of their heirs, ſhall have or maintain any ſuch writ 
of or for any of the ſaid manors, lands, tenements or 
hereditamentsz and that all writs of formedon in deſcen- 


der, formedon in remainder, formedon in reverter, of any 
manors, lands, tenements or other hereditaments what- 


ſoever, at any time hereafter to be ſued or brought by 
occaſion or means of any title, or cauſe hereafter hap- 
pening, ſhall be ſued, and taken within rwenty years 
next after the title and cauſe of action firſt deſcended or 
fallen, and at no time after the ſaid /wenty years; and 
that no perſon. or perſons that now hath any right, of title 
of entry, into any manors, lands, tenements or heredi- 
taments, now held from him or them, ſhall thereinto en- 
ter, but within twenty years next after the end of this 
preſent ſeſſion of parliament, or within wenty years 
next after any other title of entry accrued ; and that no 
perſon or perſons ſhall at any time hereafter make any 
entry .into any lands, tenements or hereditaments, but 
within twenty years next after his or their right or title, 
which ſhall hereafter firſt deſcend or accrue to the ſame; 
and in default thereof ſuch perſons ſo not entering, and 
their heirs, ſhall be utterly excluded and difabled from 
ſuch entry after to be made; any former law, Sc. 

Provided, That if any perſon or perſons, that is or 
ſhall be intitled to ſuch writ or writs, or that hath or 
ſhall have ſuch right or title of entry, be or ſhall be, at 
the time of the ſaid right or title firſt deſcended, accru- 
ed, come or fallen, within the age of one and twenty 
years, feme covert, non cbmpos mentis, impriſoned, or be- 

ond the ſeas, that then ſuch perſon and perſons, and 
is and their heir and heirs, ſhall or may, notwithſtand- 
ing the ſaid twenty years be expired, bring his action, 
or make his entry, as he might have done before this 
act; ſo as ſuch perſon and perſons, or his or their heir 
and heirs, ſhall within ten years next after his and their 
full age, diſcoverture, coming of ſound mind, enlarge- 
ment out of priſon, or coming into this realm, or death, 
take benefit of, and ſue forth the ſame, and at no time 
after the ſaid ten years. | | 
In the conſtruction of this ſtatute it hath been holden, 

That the poſſeſſion of one joint-tenant is the poſſeſ- 
8 of the other, ſo far as to prevent this ſtatute. 1 

. 285, 

Thar a claim of entry to prevent the ſtatute of limita- 
tions muſt be upon the land, unleſs there be ſome ſpecial 
reaſon to the contrary, 1 Salk. 285. | 

That if a — bo barred of his formedon, he is not 
thereby hindered to purſue his right of entry which after- 
wards accrues to him, no more than a perſon, who has 
ſeveral remedies, and diſcharges one of them, is exclu- 
ded thereby from purſuing the others. 1 Lutw. 781. 
Hunt v. Burne. 1 Salk. 339. 2 Salk. 422. S. C. 

If 4. has had poſſeſſion of lands for twenty years with- 
out interruption, and then B. gets poſſeſſion, upon which 
A. is put to his ejectment, though A. is plaintiff, yet the 
poſſeſſion of twenty years ſhall be a good title in him, 
as if he had till been in poſſeſſion; becauſe a poſſeſſion 
for twenty years is like a deſcent which tolls entry, and 
gives a right of poſſeſſion, which is ſufficient to maintain 
an ejectment. 1 Salk. 421. ſaid to have been twice ſo 
ruled by Holt. | 

That if one tenant in common receives the whole 
profits for twenty- years, or more, yet this does not bar 
his companion; for the ſtatute of limitations never runs 
_ a man, but where he is actually ouſted or diſſeiſed. 
I 423. | 

It ——— ruled, that copyholds are within the ſtatute 
of limitations, becauſe an act made for the preſervation of 
the publick quiet, and no ways tending to the prejudice 
of the lord or tenant. Moor 410. 


ſtatute. Lit. Rep. 342. 3 Keb. 645. 


But eccleſiaſtical perſons. are not bound by any of the 
ſtatutes of limitations, becauſe it would be a ſide- wind 
to evade the ſtatutes made to prohibit their alienations: 
Comp. Incumb. 429. 

* 2. In penal actions. 

By the 31 Eliz. cap. 5. par. 5. it is enacted, That 
all actions, ſuits, bills, indictments or informations, 
which ſhall be brought for any forfeiture upon any ſtatute 
penal, made or to be made, whereby the forfeiture is or 
ſhall be limited to the en, Cc. ſhall be brought with- 
in o years after the |" 219% and that all actions, ſuits, 
bills or informations, -which ſhall be brought for any 
forfeiture upon any penal ſtatute, made or to be made, 
except the ſtatutes of tillage, the benefit and ſuit where- 
of is or ſhall be by the faid ſtatute limited to the 

Queen, her heirs or ſucceſſors, and to any other that 
ſhall proſecute in that behalf, ſhall be brought by any 
perſon that may lawfully ſue for the ſame within one 
year next after the offence committed; and in default of 
ſuch purſuit, that then the fame ſhall be brought for the 
Queen's Majeſty, her heirs or ſucceſſors, any time within 
the two . that year ended. Where a ſhorter time 
is limited by any penal ſtatute, the proſecution muſt be 
that time.“ | | | 1 

Alſo vide 18 El. c. 5. and 21 Fac. 1. c. 4. the former 
requiring a memoratidum of the day of exhibiting an infor- 
mation, the latter an oath from the informer. | 

In the conſtruction of theſe ſtatutes it hath been hold- 
en, that the 21 Jac. 1. cap. 4. does not extend to any 
offence created fince that ſtatute; ſo that proſecutions on 
ſubſequent penal ſtatutes are not reſtrained thereby, but 
that ſtatute is to 'them as it were repealed pro tanto. 1 
Salk. 372—3. 5 Mod. 425. 

That if an offence prohibited by any penal ſtatute be 
alſo an offence at Common law, tha proſecution of it as 
of an offence at Common law, is no way reſtrained by 
any of theſe ſtatutes. Hob. 270. 4 Mod. 144. 

That if an information tam quam be brought after the 
year on a penal ſtatute, which gives one moiety to the 
informer, and the other to the King, it is naught only 
as to the informer, but good for the King. Cro. Car. 
331. Coo. Jac. 366. and vide Daliſ. 6. 

That if a ſuit on a penal ſtatute be brought after the 
limited time, the defendant need not plead the ſtatute, 
eee take advantage of it on the general iſſue. £ 

353. Br ts TY | 

That the party grieved is not within the reſtraint of 
theſe ſtatutes, but may ſue in the ſame manner as before. 
Co. Eliz. 645. Ney 71. 3 Leon. 237. 

It ſeems doubtful, whether a ſuit by a common in- 
former on a penal ſtarute, which firſt gives an action to the 
party grieved, and in his default, after a certain time, to 
any one who will ſue, be within the reſtraint of theſe 
ſtatutes. 1 Show. 353, 354- 

It has been held by three judges, that ſuing out a la- 
titat within the year was a ſufficient commencement of 
the ſuit to fave the limitation of time on a penal ſtatute, 
becauſe the Jatrtat is the original of B. R. and may be 
continued on record as an original. But Holt held other- 
wiſe, for the action being for a penalty given by a ſta- 
tute, the plaintiff might have brought an action of debt 
by original in B. R. becauſe the ſtatute gives the action; 
and he held, that there was a difference between a civil 
action, and an action given by ſtatute; for in the firſt 
caſe, the ſuing out a latitat within the time, and conti- 
nuing it afterwards, will be ſufficient; but in the other 
caſe, if the party proceeds by bill, he ought to file his 
bill within time, hat it may appear ſo to be upon the 
record itſelf. Carth. 232. Culliford v. Blandford. 1 


| Show. Rep, 353. S. C. 


3. In perſonal actions. 

By the 21 Jac. 1. cap. 16. it is enacted, That all 
actions on the caſe for words ſhall be commenced and 
ſued within two years NEXT APTER: the words ſpoken, and 
not after. | 

In the conſtruction of this branch of the ſtatute it hath 
been holden, | 

That an action of ſcandalum magnatum is not within the 


That 


V 


That it extends not to actions for 2 title, for 
e of 


that is not properly ſlander, but a cau damage, and 
the ſlander intended by the ſtatute is to the perſon. Cro. 
Car. 141. Lawv. Harwood, adjudged. | | 
That if the words are of themſelves actionable, without 
the neceſſity of alledging ſpecial damages, altho' a loſs en- 
ſues, yet in this caſe the ſtatute of limitations is a good 
bar; but if the words at the time of the ſpeaking of them 
are not actionable, but a ſubſequent loſs enſues, which in- 
titles the plaintiff to his action, in ſuch caſe the ſtatute is 
no bar. 
C. and ſee 3 Mod. 111. S. C. cited. 6 


2 


ſtatutes, but ſuch action may be brought at any time. 1 


Sid. 95. But if in caſe, qu. it it ſhould not be in fix years? 


- By the fame tat. it is enaQted, that all actions of rp, 
of aſſault, battery, wounding, impriſonment, or any of 
them, ſhall be commenced and ſued within four years 
* AFTER the cauſe af ſuch actions or ſuits, and not 

_ . 7 . * 1 
: 15 ſeems, that if a man brings treſpaſs for beating his 
ſervant, per quod ſervitium amiſit, this is not ſuch an ac- 
tion as is within this branch of the ſtatute, being founded 
on the ſpecial damage. 1 Salk. 206. 5 Mod. 74. 


I to an action of aſſault, battery and impriſonment, 


the defendant pleads, as to the aſſault and impriſonment, 
the ſtatute of limitations, without anſwering particularly 
to the battery, otherwiſe, than by uſing the words tranſ- 
reſi prædicta, it is ſufficient, for theſe words are an 
anſwer to the whole. 1 Lev. 31. 


; By the ſame ſtat. it is enacted, that all actions of treſ- | g 


paſs quare clauſum fregit, all actions of treſpaſs, detinue, 


action ur trover and replevin for taking away of goods | 
and chattels, all actions of account, other than ſuch ac- | 


counts as concern the trade of merchandize between mer- 
chant and merchant, their factors or ſervants, all actions 
on the caſe, (other than for ſlander) all actions of debt 
grounded upon any lending or contract without ſpecialty, 
all actions of debt for arrearages of rent within fix years 
NEXT AFTER the cauſe of action. | | 

Proviſion is made for feme-coverts, perſons that are 
nom compos, impriſoned, or beyond ſea. IT 4 Fane: 
It hath been adjudged, that an action of debt on the 2 
Ed. 6. for not ſetting out tithes, is not within the ſta- 
tute, the action being grounded on an act of parliament, 
which is the higheſt record. Cro. Car. 513. Talory v. 
Jackſon. 1 Saund. 38. 2 Saund. 66. 1 Sid. 305, 415, 
1 Keb. 98. 2 Keb. 462. 

So it hath been adjudged, that an action of debt for 
rent reſerved on a leaſe by indenture is out of the ſtatute, 
the leaſe by indenture being equal to a ſpecialty. Hutt. 
109. Freeman v. Stacy. 1 Saund. 38. cited. SF 

Alſo it hath been adjudged, that an action of debt for 
an eſcape is not within the ſtatute, not only becauſe it is 
founded in maleficio, and ariſes on a contract in law, which 
is different from thoſe actions of debt on a lending or con- 
tract mentioned in the ſtatute, but alſo becauſe it is ground- 
ed on the 1 Rich. 2. cap. 12. which firſt gave an action of 
debt for an eſcape, there being no remedy for creditors be- 
fore but by action on the caſe. 1 Saund. 37. Jones v. 
Pope. 1 Lev. 191. S. C. adjudged. 2 Keb. gog. S. C. 
and 1 Sid. 30g. S. C. | 
So it hath been adjudged, that this ſtatute cannot be 
pleaded to an action of debt brought againſt a ſheriff for 
money by him levied on a fiert factas, becauſe the action 
is founded in maleficio, as alſo upon the j t on 
which the fieri facias iſſued, which is a matter of record. 


: a 245. Cockran v. Welby 212. and 2 Show. Rep. 79. 


It hath been adjudged, that an action of debt on an 
award under the hand and ſeal of the arbitrators, tho' 
the ſubmiſſion was by parol, is not within the ſtatute. 
2 * N 64. Sid. 415. 1 Lev. 273. 2 Keb. 462, 496, 
533. 8. C. | 


An action of debt for a fine of a copy holder is not with- 


in the ſtatute. 1 Keb. 536. 1 Lev. 273. 

If a man recovers a judgment or ſentence in France for 
money due to him, the debt muſt be conſidered here only 
as a debt by ſimple contract, and the ſtatute of limitations 
will run upon it. 2 Vern. 540. per curiam. 


1 Sid. 95. Saunders v. Edwards. Raym. 61. S. 


dictment, or other matter of record, it is not within the 
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That if an action for words be founded upon an in- 
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If the plaintiff be in England at the time the cauſe a 
action accrues, the time of limitation begins to run, ſo 
that if he, or (if he dies abroad) his repreſentative doe, 
not ſue within fx years, he is barred by the ſtatute. Wil 
par. 1. 134. ; A 5 

It ſeems that to an Jumpfir brought by the aflignee; 


| of a bankrupt; for a debt due to the bankrupt, this ſtatute 


is a good bar; for tho the aſſignment is by force of an 
act of parliament, yet the aſſignees ſtand only in the 
place of the bankrupt, and can have no other right ng 
remedy than he had. 2 Lev. 166. 3 Keb. 645. Cn. 


o. 4 | 
7 It ſeems clearly agreed, that tho" the ſtatutes of limita- 
tion bind the courts of equity, that yet a /r1ft is not with. 
in theſe ſtatutes. March 129. 2 Nl 124. 

A charity is not barred by length of time, nor within 
the ſtatute of limitations. 2 Yern. 399. 

So it hath been held, that a legacy is not within the 
ſtatute of limitations. 1 Vern. 256. 

It ſeems to be the doctrine of courts of equity, that 
| mortgages are not within the ſtatute of limitations; yet 
where a man comes in at an old hand, it hath been ſome- 
times decreed, that the poſſeſſor ſhould account no fur. 
ther than for the profits made in his own time, to diſcou- 
rage the ſtirring in ſuch dormant titles; alſo the courts 
have allowed yo of time to be pleaded in bar, where 
the mortgaged eſtate hath deſcended as a fee without en- 
try or claim from the mortgager, and where the poſſeſ- 
for would be intangled in a long account; and in theſe 
caſes the ſtatute of limitations has been mentioned as a 
| proper direction to go by. 1 Chan. Ca. 102. See Mor 


age. | 
III. Of the time when the right of action accrued, ſo as to 
be affected by the ſtatutes, and of the courts bound there- 
h ; 


[2 This ſtatute cannot be a bar unleſs the fix years are ex- 
pired, after there hath been complete cauſe of action; as if 
a man promiſe to pay 10. to J. S. when he came from 
Nome, or when he marries, and ten years after J. b. 
marries, or comes from Rome, the right of action accrues 
from the happening of the contingency, from which time 
the ſtatute ſhall be a bar, and not from the time of the 
promiſe. Godb. 4 37. | 

So in an action of the caſe wherein the plaintiff declared, 
that in conſideration that he would forbear to ſue the de- 
fendant, for ſome ſheep, killed by the defendant's dog, 
the defendant promiſed to make him ſatisfaction upon re- 
queſt, and that ſuch a time he requeſted, c. and it was 
held, that the right of aftion accrued from the requeſt, not 
from the time of killing the ſheep; that therefore the de- 
fendant could not plead the ſtatute of limitations, the re- 
queſt being within fix years, tho' the killing the ſheep, 
and promiſe of ſatisfaction was long before. Godb. 43). 
Shutford v. Boroughs adjudged. See 1 Lev. 48. Webb v. 
Martin. 1 Sid. 66. 1. Keb. 177. S. C. But if fix years 
had elapſed after requeſt made, -the defendant might have 
pleaded Non accrevit infra ſex annos. 


For ſimilar caſes, vide 2 Salk. 422. 1 Vent. 191. 3 
Keb. 613. Cro. Car. 245, 6. 333. 1 Jon. 252. 3 
Mad. 110, Sc. Allen 62. 2 Salk. 420. a6 


It is clearly agreed, that the ſtatute of limitations is 
good plea in a court of equity. March 129. 1 
424. © 

But it ſeems to be agreed, that the ſtatute of limita- 
tions is no plea in the court of Admiralty, or Spiritu 
court, where they proceed according to their law, and 1 
a matter in which they have conuzance, 6 Mod. 25, 26. 
2 Salk. 424. 3 Keb. 366, 392. : 
Therefore it hath been agreed, that for a ſuit upon © 
contract ſuper altum mare, no prohibition ſhould go upon 
their refuſal of a plea of the ſtatute of limitations. 
Mod. 26. £ 

80 it has been held not to be pleadable to a proceeding 
in the Spiritual court, pro violenta manuum injectiune in 
clericum, becauſe the proceeding is pro reformatione mofum, 
not for damages. 2 Salk. 424. ur 
lt hath been doubted, whether to a ſuit in the — 
for mariners wages, this ſtatute is a good plea; beca 1 
is ſaid; that this is a matter properly determinable 
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Common law; and the allowing the Admiralty juriſ- 


diction therein, only a matter of indulgence. 2 Salk. 424. 
6 Mod. 25. | 
But this is now ſettled by the 4 & 5 Ann. cap. 16. by 
which it is enacted, That all ſuits and actions in the court 
of Admiralty for ſeamens wages, ſhall be commenced and 
ſued within fix years next after the cauſe of ſuch ſuits or 
actions ſhall accrue, and not after. a 


IV. We exceptions in 21 Fac. 1. c. 16 - bat will ſave a 
bar thereof. — And of the manner of 8 

As to this it hath been adjudged, that the laſt proviſo 
in the ſtatute not only extends to thoſe actions therein 
enumerated, but alſo to an aſſumpfit, tho not mentioned, 
and to all other actions on the caſe being of equal miſ- 
chief, and plainly within the intention of the legiſlature. 
Cro. Car. 245, 333. 2 Saund. 120. 2 Mod. 11. 1 Sid. 
25 Exception in relation to infants. As to this it hath 
been holden, that the ſtatute being general, infants had 
been included, had they not been particularly excepted. 


Lev. 31. 
: It bach been holden, that if an infant, during his infan- 
cy, by his guardian bring an action, the defendant can- 
not plead the ſtatute of limitations; altho' the cauſe of 
action accrued fix years before, and the words of the 
ſtatute are, that after his coming of age, Cc. 2 Saund. 


121. 

It hath been held in Chancery, that if one receives the 
profits of an infant's eſtate, and ſix years after his coming 
of age, he brings a bill for an account, the ſtatute of li- 
mitations is as much a bar to ſuch a ſuit, as if he had 
brought an action of account at Common law; for this 
receipt of the profits of an infant's eſtate is not ſuch a truſt, 
as being a creature of the court of equity, the ſtatute ſhall 
be no bar to; for he might have his action of account 
againſt him at law, and therefore no neceſſity to come into 
this court for the account; for the reaſon why bills for an 
account are brought here, is from the nature of the de- 


mand, and that they may have a diſcovery of books, pa- 


pers, and the party's oath, for the more eaſy taking of 
the account, which cannot be ſo well done at law; but 
if the infant lies by for ſix years after he comes of age, as 
he is barred of his action of account at law, fo ſhall he 
be of his remedy in this court. Abr. Eg. 304, Lockey v. 
Locke. ed fo 
Wh "Exception in relation to merchants accounts. As to this 
exception, it hath been a matter of much controverſy, 
whether it extends to all actions and accounts relating to 
merchants and merchandize, or to actions of account open 
and current only; the words of the ſtatute being, That 
all actions of treſpaſs, Sc. all actions of account and up- 
on the caſe, other than ſuch actions as concern the trade 


of merchants; ſo that by the words, other than ſuch ac- | 


tions, not being ſaid actions of account, it has been inſiſted 
that all actions concerning merchants are excepted. 1 
Jm, 401. 2 Saund. 124, 125. 1 Lev. 28). 2 Keb. 
622. 1 Lev. 298. 1 Vent. go. 1 Mod. 210. 2 Med. 
3a. 1 , | 

But it is now ſettled, that accounts open and current 
only are within the ſtatute; that therefore if an account 
be ſtated and ſettled between merchant and merchant, 
and a ſum certain agreed to be due to one of them, if in ſuch 
caſe he, to whom the money is due, does not bring his 
action within the limited time, he is barred by the ſtatute. 
Vide the authorities ſupra. © [EA 

So it hath been adjudged, that by the exception in the 
ſtatute concerning merchants accounts; no other actions 
are excepted but actions of account. Curtb. 226. . 

Alſo it hath been adjudged, that bills of exchange for 
value received, are not ſuch matters of account as are in- 
2 by the exception in the ſtatute of limitations. Carth. 

26. W 

3- Exception in relation to perſons beyond ſea. It ſeems 
to have been agreed, that the en to perſons 
deing beyond ſea, extends only where the creditors or plain- 
ie are /o abſent, and not to debtors or defendants, be- 
cauſe the firſt only are mentioned in the ſtatute; and this 
conſtruction has the rather prevailed, becauſe it was re- 
puted the creditor's folly, that he did not file an origi- 


V1 M 


nal, and outlaw the debtor, which would have prevent- 


ed the bar of the ſtatute. Cro. Car. 245, 333. 1 Jon: 
1252. 1 Lev. 143. 3 Mod. 311. 2 Lutw. 950. 1 Salk. 
420. 


But as the creditors being beyond ſea is ſaved by the 
21 Jac. 1. c. 16. ſo now by the 4 & 5 Ann. cap. 16. it is 
enacted, That if any perſon or perſons, againſt whom 


there is or ſhall be any cauſe of ſuit or action for ſeamens 


wages, or againſt whom there ſhall be any cauſe of action 
of treſpaſs, detinue, action ſur trover or replevin, for tak- 


ing away goods or chattels, or of action of account, or 


upon the caſe, or of debt grounded upon any lending or 
contract without ſpecialty, of debt for arrearages of rent; 
or aſſault, menace, battery, wounding and impriſonment, 
or any of them, be, or ſhall be, at the time of any ſuch 
cauſe of ſuit or action given or accrued, fallen or come 
beyond the ſeas; that then ſuch perſon or perſons, who is 
or ſhall be intitled to any ſuch ſuit or action, ſhall be at 
liberty to bring the ſaid actions againſt ſuch perſon and 
perſons after their return from beyond the ſeas, within 
Juch times as are limited for the bringing of the ſaid aflions by 
the 21 Jac. 1. c. 16. = 

4. Where an executor or adminiſtrator is to ſue or be ſued. 
A. received money belonging to a perſon who before died 
inteſtate, and to whom B. after ſuch receipt took out ad- 
miniſtration, and brought arr action againſt A. to which 
he yn the ſtatute of limitations, the plaintiff replied, 
and ſhewed that adminiſtration was committed to him 
ſuch a year, which was infra ſex annos; tho' ſix years 
were expired ſince the receipt of the money, yet not being 
ſo ſince the adminiſtration committed, the action not bar- 
red by the ſtatute. 1 Salk. 421. Currey v. Stephenſon. 
Skin. 555. 4 Mod. 376. Latch. 335. S. C. 

It is ſaid in general, that where one brings an action 
before the expiration of ſix years, and dies before judg- 
ment, the ſix years being then expired, this ſhall not pre- 
vent his executor. 2 Salk. 424-5. 

But if an executor ſues upon a promiſſory note to the 
teſtator, and dies before judgment, and fix years from 
the original cauſe of action are actually expired, and the 
executor brings a new action in four years after the firſt 
executor's death, the ſtatute of limitations ſhall be a bar 
to ſuch action; for tho' the debt does not become irreco- 
verable, by an abatement of the action after the ſix years 
elapſed" by the plaintiff's death; yet the executor ſhould 
make a recent proſecution, to which the clauſe in the ſta- 
tute, that provides a year after the reverſal of a judgment, 
Sc. may be a good direction, or ſhew that he came as 
early as he could, becauſe there was a conteſt about the 
will, or right of adminiſtration ; for the ſtatute was made 
for the benefit of the defendants, to free them from acti- 
ons when their witneſſes were dead, or their vouchers loſt, 
Trin. 1-Geo. 2. Wilcox v. Huggins. + 
If there be no executor againſt whom the plaintiff may 
bring his action, he ſhall not be prejudiced by the ſtatute 
of limitations, nor ſhall any laches in ſuch caſe be imput- 
ed to him. 2 Yern. 695. | _ 

5. Where no juriſdiftion to ſue in, or where hindered by 
ſome authority. - It ſeems agreed, that there being no courts; 
or the courts of juſtice being ſhut, is no plea to avoid the 
bar of the ſtatute of limitations; as where after the civil 
war an aſſumpfit was brought, that the defendant pleaded 
the ſtatute of limitations; to which the ' plaintiff replied, 
that a civil war had broke out, and that the government 
was uſurped by rebels, which hindered the courſe of juſ- 
tice, and by which the courts were ſhut up, and that with- 
in ſix years after the war ended he commenced his action; 
and this replication was held ill, for the farute being gene- 
ral, muſt work upon all caſes which are not exempted by the 
exception. 1 Keb. 159, I Lev. 31. Carth. 157. 2 Salk. 
42% 1 1 
It is clearly agreed, that the defendant's being a mem- 
ber of parliament, and intitled to privilege, will not ſave 
a EI 7 ces WOE the plaintiff __ filed 
an original without being guilty of any breach of privilege: 
1 Lev; 31 111 yas 1 yh e rt wal 

It is ſaid, that if a man ſues in chancery, and, pend- 
ing the ſuit there, the ſtatute of limitations attaches on 
his demand, and his bill is afterwards diſmiſſed, the mat- 
ter 1 properly determinable at Common law; in ſuch 


7 caſe 
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caſe the court will preſerve the plaintiff's right, and will 
not ſuffer the ſtatute to be pleaded in bar to his demand. 
t Vern, 73, 74. | | | 
If the ſtatute of limitations be pleaded to an action, the 
plaintiff to ſave his action may reply, that he had com- 
menced the ſuit in an inferior court within the time of Ji- 
mitation, and that it was removed to Heftminfter by ba- 
beas corpus; and this ſhall be allowed by a favourable con- 
ſtruction of the ſtatute of limitations; altho' in ſtrictneſs 
the ſuit is commenced in the court above, when it is re- 
moved by habeas corpus. 1 Sid. 228. 3 Keb. 263. B 
vin 5. C . 1 Lev. 143. S. C. Alfo vide 2 Salk. 
24. | 
: 8. Where the ſuing out a writ will ſave a bar of the fla- 
tute. It is clearly agreed, that the ſuing out an original 
will fave a bar of the ſtatute of limitations, and that 
thereupon the defendant may be outlawed; and that if be- 
yond ſea at the time of the outlawry, tho" it ſhalt be re- 
verſed after his return, yet the plaintiff may bring another 
original by journies accounts, and thereby take advan- 
tage of his firſt writ. Cartb. 136. 1 Salk. 420. 3 Mod. 


311. | 
Alſo it is agreed, that the ſuing out a latitat is a ſuffi- 


cient commencement of a ſuit, to ſave the limitation of 


time, becauſe the latitat is the original of B. R. and may 
be continued on record as an original writ. 1 Sid. 53, 60. 
Carib. 233. 1 Salk. 421. „ | 

Alſo it hath been ruled, that to a plea of the ſtatute of 
limitations the plaintiff may reply, that he ſued out a la- 
titat, and continued it down by a vicecomes non miſit breve, 
without concluding prout patet per recordum; for the la- 
titat roll is only for the private uſe of the court, and no 
record. 2 Keb. 46. Bottle v. Wood. 

The ſame is law, as to a bill of Middleſex. 

But tho' the ſuing out an original, or latitat, will be a 
ſufficient commencenient of a ſuit, yet the plaintiff, in or- 
der to make it effectual, muſt ſhew that be bath continued 
the writ to the time of the action brought, Carth. 144. 2 
Salk. 420. 1 Lutw. 101, 254. 3 Mod. 33. That the 
attorney's writing the continuances on the writ in his cham- 
bers is ſufficient. 1 Sid. 53. 1 Keb. 140. Alſo vide 

| Carth. 144. 2 Salk. 420. S. C. 1 Salk. 421. ' 
_ #7. Where a debt barred by the ſtatute ſball be ſaid to be re- 
wived. It is clearly agreed, that if after the ſix years the 
debtor acknowledges the debt, and promiſes payment there- 
of, that this revives it, and brings it out of the ſtatute; as 
if a debtor by promiſſory note, or ſimple contract, pro- 
miſes within {ix years of the action brought that he will 
pay the debt; tho” this was barred by the ſtatute, yet it is 
revived by the promiſe; for as the note itſelf was at firſt 
but an evidence of the debt, ſo that being barred the ac- 

| knowledgment and promiſe is a new evidence of the debt, 
and being proved, will maintain an aſſumpfit for recovery 
of it. 1 Salk, 28, 29. Cartb. 410. 5 Mod. 425, 426. 
2 Show. 126. 2 Vent. 151. | BE” 

Alſo it hath been adjudged, that a conditional promiſe 
will revive a debt barred by the ſtatute of limitations; as 
where to an aſſumpſit by an executor for goods fold and 
delivered by the teſtator, the defendant pleaded the ſta- 
tute, and upon evidence it appeared, that the defendant 

within fix years, being applied to by the executor for the 
debt, ſaid, F you prove that I had the goods, I will pay 
you; which being fully proved at the trial, it was held 
that this conditional promiſe revived the debt ; and that 
 tho' made to the executor, after the death of the teſta- 
tor, was ſufficient to maintain. the iſſue; becauſe the pro- 
miſe did not give any new cauſe of action, but only re- 
vived the old cauſe, and was of no other uſe, but to pre- 
vent the bar by the ſtatute of limitations. Careh. 470. 
* v. Haſtings. 1 Salk. 29 S. C. 5 Med 425. S. C. 
Cited. 
So it hath been held, that & bart acknowledgment of the 
debt within ſix years of the action, is ſufficient to revive 
it, and prevent the ſtatute, tho no promiſe was made. 
2 470. LP 1 TITS Pu | 
ut if an indebitatus aſſumꝑſt for goods ſold, be brought 
againſt four perſons, who plead: the ſtatute of limitations, 


and it be found that one of them promiſed within ſix 
years, there can be no judgment againſt. him; for the |. 


L I M 


contract being intire, it muſt be found that they all pro- 
miſed. 2 Yent. 151. N 

It ſeems to be the doctrine of the courts of equity, that 
if a man by will or deed ſubject his lands to the payment 
of his debts, debts barred by the ſtatute of limitations 
ſhall be paid, for they are debts in equity, and the duty 
remains; and the ſtatute hath not extinguiſhed that, tho 
it hath taken away the remedy. 1 154. 2 Ver. 
141. 

Alſo it hath been ruled in equity, that if a man has 3 
debt due to him by note, or a book debt, and has made 
no demand of it for ſix years, ſo that he is barred by the 
ſtatute of limitations; yet if the debtor, or his executor 
after the ſix years, puts out an advertiſement in the Ga. 
zette, or any other news-paper, that all perſons who hey 
any debts owing to them,” may apply to ſuch a place, and th 
they ſhall be paid; this (tho general, and therefore might 
be intended of legal ſubſiſting debts only,) yet amounts to 
fuch an acknowledgment of that debt which was barred, 
as will revive the right,' and bring it out of the ſtature 
again. Abr. Eg. 205. Andrews v. Brown. 


It ſeerns to be admitted, that ſtatute of limitations 
muſt be pleaded poſitrvely by him that would take advan- 
tage thereof; and that the ſame cannot be given in evi- 
dence, eſpecially in an aſſumpfit, becauſe the ſtatute ſpeaks 
of a time paſt, and relates to the time of making the 
promiſe. 1 Lev. 111. 1 Sid. 253. and ſee Cre. Ju. 
I15. | 

But in debt for rent, upon nil debet pleaded, the ſtatute 
of limitations may be given in evidence, for the ſtatute 
has made it no debt at the time of the plea pleaded, the 
words being in the preſent tenſe. 1 Salk. 298. Per Hol. 
In replevin the defendant pleaded Not guilty De cap! 
Prædit t infra ſex annos jam ultimo elapſos; and tho! it was 
urged, that this was the ſame with pleading non cepit, and 
if he did not take, he could not be guilty of the detainer; 
and if this way of pleading were not allowed, the ſtatute 
would be entirely evaded as to this action; yet the plea 
was held ill, becauſe he ought to have anſwered to the di- 
tainer, as well as to the taking; alſo a thing may be 
lawfully diſtrained, although unlawfully kept; as by be- 
ing put into a caſtle, Sc. by which means it could not 
be replevied. 1 Sid. 81. Arundel v. Trevil. 1 Keb. 279 


. 
In treſpaſs, for a tr done thirteen years before, 
the ee 4 — infra ſex man Sc. non of 


inde culpabilis. Plaintiff replies, that he brought his ac- 
tion ſuch a term, and that. within ſix years before that 
time the defendant did the treſpaſs; and upon this the 
defendant takes iſſue, and is found guilty : And it was 
held, iſt, That the defendant's plea was good in bar, 
without pleading the ſtatute. adly, That the plaintiff's 
replication was no departure o it was objedted, 
that he could have replied nothing, but that he was un 
der ſome of the diſabilities, for which there is a ſaving 
in the ſtatute; for the plaintiff is not tied to the time or 
place laid in the declaration, but may vary from it upon 
evidence; and ſo when the defendant, by his plea, pleads 
to a certain time or place, and thereby makes the time 
or place material, the plaintiff may follow him without 
any ure. Raym. 86, 1 Lev. 110. 1 Keb. 566 
8. C. Lee v. Raynes. Vide New Abr. 3 V. tit. Limii- 
N. B. The King is not within the general acts of lin- 
| :4tion;; nor eccleſiaſtical perſons, for lands belonging io 
their churches. - 11 Rep. 74. If a debt be ſet off by V3) 
of plea, the ſtatute of limitations may be replied to it. ? 
Strange 1271. A writ of error to reverſe a agree 
covery cannot be 'brought after twenty years, tho 
right of the plaintiff in error accrued within that time 


2 Strange 1257. 

LIMITATION OF THE-CROWN. The ſtatutes ! 
| M. M c. 8. 12 3. c. 2. and 1 & 2 Ann. c. 17. 
4 4. c. 8. Se. are acts for the limitation. of ihe dun 


and ſettling it on proteſtant heirs in the houſe of Habe 
See Crown. 1 enn Wo «ATION 
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IMITATION OF ESTATE, In a legal ſenſe, im-] whereby linen cloth ſhall be made deceirfully, incurs 4 


ports how Jon or is u 
qualification of a precedent eſtate. A limitation is gene- 
rally by ſuch words as durante vita, quamdiu dum, &c. 
And if there be not a performance according to the limi- 
ation, it ſhall determine an eſtate without entry or claim; 
which a condition doth. not. 10 Rep. 41. 1 Inft. 204. 
It is taken for the compaſs and time of an eſtate; as where 
one doth give lands to a man, to hold to him and his heirs 
male, and to him and the heirs female, &c. here the 
daughters ſhall not have any thing in it, ſo long as there is a 
male, for the eſtate to the heirs male is firſt limited. Co. 
Litt. 3, 13. If a limitation of an eſtate be uncertain, the 
limitation is void; and the eſtate ſhall remain as if there 
had been no ſuch limitation. Cro. Eliz. 216. But a thing 
that is limited in a will by plain words, ſhall not be after- 
Wards made uncertain by general words which follow. Hill. 


23 Car. B. R. Where a deviſe is to the eldeſt ſon, upon 


condition that he pays ſuch legacies; and if he refuſes, the 
land ſhall or iy tees: on. his refuſal, the le- 
gatees may enter by way of limitation. Noy 51. And in 
all caſes, where after a condition, an. intereſt is granted to 
a ſtranger, it is a limitation. 1 Leon. 269. Cro. Eliz. 
204. It was held by Halt C. | aw the ſtatute de donis, 
(13 Ed. 1. c. 1.) ought not to be taken ſtridtly ; but all li- 
mitations within the meaning of it are to be ſupported : 
therefore tho words of an expreſs condition be not ordi- 
narily conſtrued. as a limitation ; yet when an eſtate is to 
remain over for breach of any condition, which is by the 
expgeſs words thereof, it ſhould be intended a limitation. 
Trin. 4 Ann. Lands may be given and limited to one in 
tail, remainder to another, remainder in fee, Sc. Tho' 
a limitation of an eſtate cannot begin after the determi- 
nation of an abſolute eſtate in fee-{1mple ; for that would 
be to ſuffer perpetuities to be made, which the law ab- 
hors. 2 Lill. Abr. 173. Limitations of eſtates againſt 
law, creating a new form of inheritance will not be ſuf- 
fered to take effect. Fenk. Cent. 82. See Black. Com. 2 
V. 155. . 4 . 

LIMOGIA, Is a word which we often read in the . 
naſticum, and. it ſignifies enamelled; opus de limogia, is 
enamelled work, una crux de opere limoceno, Sc. Monat. 
3 tom. 331. 


LINARIUM, A flax plat, where flax is ſown. — EI 


meſſuagium, c. cum linario,.. quod jacet juxta pre diet. me of 


ſuagium. . 1 m. 32 | 

LINCOLN, In attaint of a verdict of the city of Lin- 
coln, the jury ſhall be impanelled of the county of Lincoln, 
13 Rich. 2. ſt. 1. c. 18. 3 Hen. g. ſt. 2. c. 5. 

LINCOLN's INN FIELDS, To be encloſed by truſ- 
tees, who may employ artificers, Sc. And yearly rates 
ſhall be made on all houſes there, not exceeding 25. 64 
in the pound: this ſquare and back ſtreets are to be adiſ- 
tinct ward, as to the ſcavengers rates and watch; and per- 
ſons annoying the fields by filth, to forfeit 20 5. and aſ- 
ſembling to uſe ſports, or frnking fences, Ac. incurs a 
forfeiture of 40 5. levied by a juſtice of peace's warrant. 
Stat. b Geo. 2. c. 26. | 

LINDESFERN,. A place often mentioned in our anti- 
ent hiſtories; being formerly a biſhop's ſee, now Holy 7 
— LINEAL CONSANGUINITY, Is that which fubfiſts 
between perſons, of whom one is deſcended in a direct line 
trom the other. 


anceſtor to heir, i. e. from one to another, in a right line. 
cend. See Black. Com 2 V. 210. 


LINEAL DESCENT OF THE CROWN. The 


crown lineally deſcends, unleſs otherwiſe ſettled by par- 
hament.. On failure of lineal deſcendants, it HOY _ 
aext collateral relations of the laſt King, provided they 
ae lineally deſcended from the blood royal, unleſs other- 


Viſe ſettled by parliament. See Black. Com. 
— deri his det 

— r N 
22 ty land warranted, either 
Black. Com. F 31. wo | 
, INEN. No perſon ſhall put to ſale any piece of dou- 
linen, &c. unleſs the juſt be. expreſſed thereon, 


en pain to forfeit the ſame. 28 H. 8. c. 4. Uſing means 


| Ibid. 30g. 
LINEAL DESCENT. The deſcent of eſtates, from A 
4 
Tis peculiar to our laws, that eſtates cannot lineally af- 


the eſtate ſball continue, or is rather a forfeiture of the linen, and a month's impriſonment. Stat. 


1 Eliz. c. 13. Any perſon may ſet up trades of dreſſing 
hemp or flax, and making thread for linen cloth, Ge. 
15 Gar 2. c. 15. And linen of all forts made of flax or 
hemp, of the manufacture of this kingdom may be ex- 
ported duty free. 3 Geo. 1. c. 7. Linen made in Great 
Britain and Ireland being much improved, to extend it far- 
ther, a bounty of one penny for every yard of ſuch linen 
from 64. to 12 d. per yard and a halfpenny for each yard, 
under 6d. price, is granted on exporting them; payable 
out of a duty laid on 15 cambricks, by 15 Geo. 2. c. 
29. Stealing of linen, Fc. from whitening grounds or 
drying houſes, to the value of 10 5. is felony. See Felo- 
ny. Seay, 4 Geo. 2. c. 16. By the Stat. 17 Geo. 2. c. 30. 
Affixing on foreign linens any Carr pub upon Scotch or 
Iriſþ linens, or affixing a counterfeit p on Britiſb or 
Iriſþ linens, incurs a penalty of 5/. By the Stat. 18 
Geo. 2. c. 24. for the exportation of foreign linens, under 
the denomination of Britiſh or 7riſb linens. The ſtamp 
maſter is to be ſworn to the true execution of his office; 
and linens to be ſtampt, muſt be ſworn to be the manu- 
facture of Scotland or Hreland, and penalty of 5 J. each 
piece is laid on falſe ſtamps. And by the Stat. 18 Geo. 2. 
c. 28. an additional bounty is allowed on the exportation 
of Britiſh and J1riſb linens of one half- penny per yard, for 
linens of the value of, from 54. to 12 d. F and yard, and 
1 d. per yard for linens: of the value of, from 12 d. to 
15. 6d. per yard. For duties on linen, ſee Stat. 24 Geo. 2. 
c. 46. 29 Geo. 2. c. 15. For encouraging the linen ma- 
nufactory in Scotland. 24 Geo. 2. c. 31. 26 Geo. 2. c. 
2 Bounty on Britiſh and [fb linens exported. 29 

TT 6M... Be r 
LINLITHGOW, A duty of two pennies Scots upon ale 
there. 9 Geo. 1. c. 20. 6 Geo. 2. c. 18. 

LINSEED. All perſons may import linſeed into this 
kingdom, without paying any cuſtom for it. Stat. 3 Geo. 
1. c. 7. J 38. How exempt from the payment of the 
two- third ſubſidies. 7 Ann. c. 7. | 

LIQUORICE, To what duties liable. 4 V. S M c. 5. 
_ LITERA, (from the Fr. litiere, or k&iere, Lat. leftum.) 
Was antiently uſed for ſtraw for a bed, even the King's 
bed. Petrus A. tenuit, Sc. per ſerjeantiam inueniendi 
unum ſervientem cum bambergello. per 40 dies, & inveniend. 
Literam ad lectum Regis, fauum ad palfridum Regis, quando 
jacuerit apud, Sc. Term. Hill. 1 Ed. 2. Litter is now 
only in uſe in ſtables among horſes: and tres careclatas 
literæ is three cart - loads of ſtraw or litter. Mon. Angl. 


tom. 2. p. 33. | 3 . 
LITERATURA, Ad literaturam ponere, Signifies to put 
children out to ſchool; which liberty was antiently denied 
to thoſe parents who were ſervile tenants, without the con- 
ſent of the lord : and this prohibition of educating ſons 
to learning, was owing to this reaſon; for fear the ſon 
being bred. to letters might enter into orders, and ſo 
ſtop or divert the ſervices. which, he might otherwiſe do as 
heir to his father. Qu/ibet cuſtumarius tenen. non debet 


Lum. ſuum ad literaturam ponere, neg; filiam ſuam marita- 


re, fine licentia a voluntat:, dm. Paroch. Antiq. 401. 


and. | LITERA Ad. faciendum artornatum pro ſetta faciend. 


Reg. Orig. 192. ich De T 
LITERA, Canonici ad exercendam juriſdiftionem loco ſus. 


LITERA, Per quas dominus remittit curiam ſuam Reg. 


LITER, De requefiu. Ibid. 129. See theſe in their 
LIT SOLUTORLE, Were magical characters 
ſuppoſed to be of ſuch power,. that it was impoſſible for 


any one to bind thoſe. perſons who carried theſe about 
them. Bede, lib. 4. c. 22. 


_ LITERARY : PROPERTY, | The property that the 


author, or his aſſignee, hath in the copy of any work. 


This copy right is protected by Stat. 8 Ann. c. 19. Bur 
tis ſuppoſed to exiſt at Common law. In the caſe of Mil- 


| lar and Taylor in B. R. Paſch. 9 Geo. g. it was determined 


(upon ſolemn argument and great conſideration) by the 
a of three ju againſt one, that an excluſive 
copy right in authors, ſublzſts by the Common law. A writ 
of error was brought in the Exghequer Chamber; and the 


editor 


editor (J. M.) believes judgment affirmed, but without 
argument. See Black. Com. 2 V. 405, 406, 407. 

LITH OF PICKERING, In the county of York, viz. 
the liberty, or a member of Pickering, from the Sax. lid. 
i, e. membrum. 

LITIGATOR, (Lat.) A party pleading, that contends 
or litigates a ſuit at law. Lit. Dif. 

LITIGIOUS. The /itigiouſne/s of a church, is where 
ſeveral perſons have, or pretend to, ſeveral titles to the 
patronage, and preſent ſeveral clerks to the ordinary ; it 
excuſes him from refuſing to admit any of them, till 
a trial of the right by jure patronatus, or otherwiſe. Fenk, 
Cent. 11. | 

LITMUS, To what duties liable. 4 . & M. c. 5. 

| LITTERA, As, tres carectas litterae, three cart loads 
of ſtraw or litter. Mon. Angl. 2 par. fol. 33. b. 

LITTLETON, Was a famous lawyer in the days of 
King Edward the Fourth, as appeareth by Staunf. Prer. 
cap. 2.1. fol. 12. he wrate a book of great account, called 
Litleton's Tenures. 

LIVERPOOLE, For building a church there, and light- 
ing the ſtreets, Sc. 21 Geo. 2. c. 24. as 

LIVERY, (Fr. Jrwre, i. e. in/igne geſtamen, or lrverer, 
i. e. tradere) Hath three ſignifications. In one ſenſe, it 
is uſed for a ſuit of clothes, cloak, gown, hat, Sc. which 
a nobleman or gentleman gives to his ſervants or followers, 
with cogniſance or without; mentioned in 1 N . 
and divers other ſtatutes: and formerly great men gave 
liveries to ſeveral, who were not of their family, to en- 
gage them in their quarrels for that year; but afterwards 
it was ordained, that no man of any condition whatſo- 
ever, ſhould give any livery, but to his domeſticks, his 
officers, or counſel learned in the law. By 1 K. 2. it 
was prohibited on pain of impriſonment; and the 1 Hen. 
4. c. 7. made the offenders liable to ranſom at the King's 
will . which ſtatute was farther confirmed and ex- 
plained anno 2 & 7 Hen. 4. and 8 Hen. 6. c. 4. and yet 
this offence was ſo deeply rooted, that Ed. 4. was obliged 
to confirm the former ftatutes, and further to extend the 
meaning of them, adding a penalty of 51. to every one 
that gives ſuch livery, and the like on every one retained 
for maintenance either by writing, oath, or promiſe, for 
every month, 8 Ed. 4. c. 2. But moſt of the above ſta- 
tutes are repealed by 3 Car. 1. c. 4. Livery in the ſe- 
cond fignification, was a deli of poſſeſſion to thoſe te- 
nants who held of the King in capite, or knights ſervice; 
as the King by his prerogative hath primer ſeiſin of all 
lands and tenements ſo holden of him. Staundf. Prerog. 
12, In the third ſenſe, rig vo the writ which lay for 
the heir of age, to obtain the poſſeſſion or ſeiſin of his 
lands at the King's hands. F. N. B. 155. By the ſta- 
tute 12 Car. 2. c. 24. All wardſbips, Irveries, Sc. are taken 
n EE 
. LIVERY OF SEISIN, (liberatio ſeifine) Is a delivery 
of poſſeſſion of lands, tenements and hereditaments, unto 
one that hath a right to the ſame; being a ceremony in 
the Common law uted in the conveyance of lands, c. 
where an eſtate of fee-ſimple, fee-tail, or other freehold 
paſſeth. Brac. lib. 2. cap. 18. Weſt. Symb. par. 1. lib. 2. 
And itis a teſtimonial of the willing departing of him who 
makes the livery, from the thing whereof the Avery is 
made; and of the willing acceptance of the other party 
receiving the /ivery ; firſt invented, that the common peo- 
ple might have knowledge of the 
eſtates from man to man, and thereby better able to 
try in whom the right of poſſeſſion of lands and tenements 
were, if the ſame ſhould be conteſted, and they ſhould be 
impanelled on juries, or otherwiſe have to do concerning 
the ſame. Weft. Ibid. This lrvery may be made of a 
houſe, lands, or any thing corporeal ; but not of incor- 
poreal things. Where a houſe and lands are conveyed, 
the houſe is the principal, and the lands acceſſory; and 


there ger be made, and not upon the land, 2 


Rep. 31. 4 Leon. 374. 


Of livery and ſeifin there are two kinds. 
| | A livery in deed, 
8 and, 


or alteration of 


442 


Livery in deed, is when the feoffor taketh the ring of the 
door, Sc. and delivereth the fame to the feoffee, in th. 
name of ſeiſin. 1 Int. 48. 6 Rep. 26. And livery in 
deed may be either by words, and ſome ſolemn act; ot by 
words without any ſolemn act, if the feoffor and feof: 
are on the land. Woods Infl. 237. 

Livery in law, is when the feoffor himſelf being in view 
of the houſe or land, faith to the feoffee, after delivery of 
the deed, I giue 10 you yonder land, &c. to you and p 
heirs, go into the ſame and take poſſeſſion accordingly : now if 
the feoffee enters on the land, during the life-time of the 
feoffor, it is a good feoffment and Livery. I Inſt. 48, ; 
If a deed of feoffment be delivered upon the land, in the 
name of ſeiſin of all the lands, it will be a good kvery ung 
ſeifin ; but the bare delivery of a deed upon the land, tho 
it may make the deed, it ſhall not amount to livery ad 
ſeifin, without thoſe words. 1 /nft. 52, 181. If onemake; 
a feoffment to four perſons, and ein is delivered to three 
of them, in the name of all; the eſtate is veſted in all of 
them. 3 Rep. 26. And if lands lie in divers places in 
one county, livery and ſeiſin in one parcel in one place, in 
the name of the reſt is ſufficient ; though if the lands lie in 
ſeveral counties, it is otherwiſe; for then livery and ſzifs 
muſt be in every county. Lit. 61. 


"en to be taken. 

No perſon ought to be in the houſe, or upon the 
when 5 is made, but the feoffor and feoffie; all — 
are to be removed from it: if the leſſor, feoffor makes l 
very and ſeiſin, the leſſee being upon the land contragi- 
ing it, the //very is void. Co. Eliz. 321. A leſſor en- 
feoffed a ſtranger, and came to make livery and ſeifin; the 
leflee's wife being in the houſe, the leſſor enters, and by 
force turns the wife into the backſide, which was part of 
the land let, and then he makes /very in the houſe, in the 
name of all the lands let; as the woman was remaining all 
the while upon the land, and contradicting the Jrvery, 
the very was held void: but if ſhe had voluntarily gone 
out of the houſe, upon part of the land; or the leſſor 
had turned her into the ſtreet, ſo that ſhe had not been 
upon any part of the land; it had been good. Daly. Rep. 
—_ 


Of enfeoffing, or making of feaffments, c. and the operuin 
; of Irvery and ſeiſin. 

If a man agrees with me to make a feoffment upon con- 
dition, and after makes a charter of feoffment without 
any condition, and then makes livery aud ſeiſin, ſecundum 
formam charte, this is abſolute without any condition; for 
the {very is not made according to the agreement, but ac- 
cording to the charter. 34 Af. 1. But if a perſon en. 
feofts another, as a ſecurity for the payment of money, and 
afterwards makes livery of ſeifin, to him and his heirs ge- 
nerally ; the eſtate hath been holden to be upon condition, 
ſince the intent of the parties was not changed, but con- 
tinued at the time of the livery. 1 Inſt. 222. And where 
a Charter of feoffment is made, and in the deed there is 
no condition; but when the feoffor would make livery f 
ſeifin to the feoffee, by force of the deed, he, expretling 
the eſtate, makes livery of ſeiſin, upon condition, the feoft- 
ment is of force as if it had not been made. Lit. Se. 359. 
a Dr. rs... 5.464; 


757 | Of leaſes, Bc. and liuery. 

A man 2 leaſe for years, remainder to another 
for life, in tail or in fee: here livery and ſelſu, in deed 
muſt be made to the leſſee for years; without which no: 
thing paſſeth to him in remainder, it being for the benefit 
of him in remainder, and not the lefſee, who hach only 2 
term: and if the leſſee entereth, before liuery aud Je, 
made to him, the livery ſhall be void. Lit. 60. 1 
49. Hood s Inft. 238. A leaſe for years is granted 10 4. 
B. with remainder to his right heirs, whereon Jruery . 
made; the remainder is void, becauſe there is not au) fer 
ſon in eſſe, who can preſently take by the /rvery anden 


. « . - n. 67. 
Avery ought to have its operation preſently. 4 L 
There was a leaſe made to a man and his wife, and iner 
| daughter; to hold from Micbuelmas next, and the © | 

made livery after Mjchaelmas, this was adjudged — 
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being made by the leſſor himſelf; but it had been other- | hoop- 


wiſe, if it had been to be done by attorney, or if the leſ- 
ſor had made livery before Michaelmas. 2 Noll. Rep. 109. 
Leaſe for twenty years to a man to commence from a time 


Ty and after the expiration of the ſaid term, then to 
1 


m and his wife, and their ſon, for their lives, and the 
longeſt liver of them, with a letter of attorney to make 
Jrvery and ſeiſin, Sc. It is a good leaſe for years, with 
remainder for life, if Avery and ſeiſn be made by the at- 
torney at the time of executing the leaſe; but if the A. 
very and ſeiſin be made by the attorney ſome time after. 
wards, in ſuch caſe it is ſaid the /fvery is void. Moor 14. 
A man may make a letter of attorney to deliver ſeiſin by 
force of the deed, which may be Contained in the ſame 
deed; and a letter of attorney may be likewiſe made to 
receive livery and ſeiſin. 5 Rep. 91. 1 Inſt. 49, 52. 


* © Of the manner of making livery, Sc. Ear 


The manner of making livery of ſeifin is thus: the par- 
ties to the deed, grantor and grantee, or the attornies by 
them authorifed, come'to the door of the houſe, or ſome 
part of the land; and there having declared the cauſe of 
their meeting, in the preſence of witneſſes, they read the 
deed or the contents thereof; and if by attorney, the 
power of attorney; and then, if it be a houſe they take the 
ring, latch or key of the door, (all the people being out 
of the houſe) or if it be land, a clod of earth, and a 
twig or bough of one of the trees thereon; and the ſame 
ring or key, clod, c. with the deed they deliver to the 
grantee or his attorney, ſaying the uſual words, viz. 7 
A. B. do hereby deliver unto you C. D. poſſeſſion and ſeiſin of 
this meſſuage or tenement, &c. To hold to you, your heirs and 
aſſigns, according to the true intent and meaning of this inden- 
ture, &c. And afterwards, if it be a houſe, the grantee, 
Cc. enters firſt alone, and ſhuts the door; and then 
— it, and lets in others. Accomp. Convey. 24 edit. 
. | | 


Livery and ſeiſin indorſed on the deed. 


N FEmorandum, That on the day, &c. full poſſeſſion and 
ſeiſin was had and taken of the meſſuage 4 


aud premiſſes within granted, by A. B. one of the attornies 


within named, and by bim deltvered over unto the within 
named C. D. To Hold to him, his heirs, &c. according 
to the contents, and true meaning of the within written inden- 
ture, in the preſence of, & e. | 


| If a boyſe or Jands belong to an office, by grant of the | 


office by deed, the houſe or land paſſeth without livery : 
and by a fine, which is a feoffment of record; by a 
leaſe and releaſe; bargain and fale by deed inrolled; 
exchange, Sc. a freehold paſſeth, without /ivery ; and 
ſo in a deed of feoffment to uſes, by virtue of the ſtatute 
of uſes. 1 Inf. 49. 80 that livery and ſeifin is not ſo 
commonly uſed as formerly; neither can an eſtate be cre- 
ated now by livery and ſeifin only, without writing. Star. 
29 Car. 2. c. 3. See Black. Com. 2 V. 311. 

_ LIVERY AND OUSTER LE MAINE, Is where by 
inqueſt before the e/cheator, it was found that nothing was 
held of the King; then he was immediately commanded b 
writ, to put from his hands, the lands taken into the King's 
=_ Stat. 29 Ed. 1. 28 Ed. 3. c. 4. Vide Oufter le 


LIVERY-MEN OF LONDON. In the companies of 
n, livery-men are choſen out of the freemen, as aſ- 
liſtants to the maſters and wardens, in matters of council, 
and for better government; and if any one of the company 
refuſe to take upon him the office, fe may be fined, and 
an action of debt will lie for the ſum. 1 Mod. Rep. 10. 
See London. e | 
. LIVRE, Is the denomination of a ſum in foreign coin, 
in France, Sc. Accounts are kept by this money in 
France, Spain, Sc. Merch: Diet. 


 LOBBE, A large kind of North-/ea-fiſh. Stat. 31 Ed. 


33 c. 2: And loich comprehends' lob, ling, and 
LOBSTERS May be imported by natives or foreigners, 


and in any veſſels, notwithſtanding 10 & 1x . 3. c. 24. 


Geo. 1. fat. 2. c. 18. No perſon ſhall, with trunks, 


lodgings, felony, 3 


— * 


* Po. 
, 6 
* Cv 


p-nets; r. take any lobfters on the ſea-coaſt of Scot- 
land, fronfrhs rſt of June to the 1ſt of September yearly, 
on pain of 51. to be recovered before two juſtices. Stat. 
9 Geo. 4. % 3% ; | 
LOCAL, (bcalis) Tied or. annexed to a certain place: 
Real ations are local, and to be brought in the coun 
where the lands lie; but a perſonal action, as of treſpaſ: 
or battery, e. is tranſitory, not local; and it is not ma- 
terial that the action ſhould be tried, or laid in the fame 
county where the fact was done; and if the place be ſet 
down, it is not needful that the defendant ſhould traverſe 
the place, by ſaying he did not commit the battery in the 
place mentione c. Kitch. 230. A thing is local that 
is fixed to the freehold. bid. 180. See Aclion. | 
LOCKMAN. In the i/le of Man, the lockman is an offi- 
cer to execute the orders of the governor, much like dur 


* 
— 


© | under-ſheriff, - Kings — 45 of Man 26. 
0 


LOCK SON RI VERS. eſtroy any fluice or lock 
on a navigable river, is madefelony, to be puniſhed with 
tranſportation for ſeven years, by 1 Geo. 2. c. 19. And 

8 Geo. 2. c. 20. it is made felony without benefit of 
clergy, and the offender may be tried, as well in an adja- 
cent county, as in that wherein the act is committed. 

LOCULUS, Signifies a coffin — Cujus corpus in lo- 
culo plumbes tranſlatum eſt. Sim. Dunelm. c. 6. 

ESCUS IN QUO, The place where: * thing is al- 
ledged to be done in pleadings, &c. 1 Salk. 9944. 

LOCUS PARTTT Us, Is a diviſion made between two 
towns or counties, to make trial where the land, or place 
in queſtion, lieth. Flet. lib. 4. cap. 15. n 

LOCUTORIUM. The monks and other religious in 
monaſteries, after they had dined in their common hall, had 
a withdrawing room, where they met and talked together 
among themſelves, which room for that ſociable uſe and 
converſation, they called locutorium, à Iãguendo; as we call 
ſuch a place in our houſes parlour, from the Fr. parler. 
and they had another room which was called lacutorium 
forinſecum, where they might talk with laymen. Walſing. 
LODE-MA AGE, Is the hire of a pilot, for conduct- 
ing a veſſel from one place to another. Cowell. The pi- 
lot receives lodemanage of the maſter for conducting the 
ſhip up the river or into port; but the laadſman, is he that 
undertakes to bring a ſhip through the ha ven, after brought 
thither by the pilot, to the key or place of diſcharge: and 
if through his ignorance, negligence, or other fault, the 
ſnip or merchandiſe receive any damage, action lies againſt 
him at the Common law. Nong bton, fol. 27. | 

LODE-MEREGE, Mentioned in the laws of Oleron, is 

unded to be the ſkill or art of navigation. Cyuell. 

LODE-SHIP, A kind of fiſhing veſſel, mentioned in 
Stat. 31 Ed. 3. cap. 2. | 

LODGERS AND LODGINGS, Stealing furniture from 
4H. & M. c. 9. Houſholders, not 
giving an account of their lodgers, to aſſeſſors of the land- 
tax, to forfeit 5], 30 Geo. 2. c. 3. 7 

LOGATING, An unlawful game, mentioned 33 H. 1. 


c. 9. now diſuſed. | 

Loca, A little houſe, lodge or cottage. Mon.  Angl. 
tom. 1. p. 400. . SED 4 

LOG WOOD, (lignum tinctorium) Is wood uſed by dy- 
ers brought from foreign parts; prohibited by Stat. 23 Elix. 
c. ns allowed to be imported by the 14 Car. 2. c. 11. 
See Dyers. | 2 

LOITH, or LOYCH-FISH, A large North ſea -; fiſn, 
mentioned in Stat. 31 Ed. 3. ftat. 3. cap. 2. Vide Lobbe. 

LOLLARDS, Had their name one Malter Lollard, 
a German, at the head of them, who lived about the year 
1315. And they were certain bereticks, (in the opinion of 
thoſe times) that abounded here in England, in the reigns 
of King Edu. 3. and Hen. 5. whereof Wickhiff was the 
chief in this nation. 'Stow's Annals, 425. Spotſivood, in 
his Hiſtory of Scotland, ſays, The intent of theſe Lollards 
was to ſubvert the Chriſtian faith, the law of God, the 
church and the realm; and ſo faid the Stat. 2 Hen. g. c. 7. 
But that ſtatute was repealed 1 Ed. 6. c. 12. Several de- 
crees were made by our archbiſhops, againſt thoſe /e&a- 
rifts, as well as ſtatutes; and the high ſheriff of every 
county was antiently bound by his oath to ſuppreſs them. 


3 Infl. 41. 
7 F e LOELARDY, 


L ON 


' LOLLARDY, The docttine and opinion of the Lol 
lards. 1 & 2 P. & M. c. 6. Rogerus Acton miles 
pro proditione & Lollardia diffrahatur & ſu ur, & fic 
JSuſpenſus pendeat ad voluntatem Regis. Middleſ. Plac. Hill. 
1 Hen. 5 Rot. 7. See Black; Com. 4 V. 4. 
LOMBARDS. ' The company ſhall be anſwerable for 
their debts. 25 Ed. 3. fat. 5. c. 23. | 
+LOMBE (Sir THOMAS) How recompenſed, for diſ- 
covering the art of making, and 2 the three capital 
Htalian engines, for making organzine ſilk. 1 Geo. 2. c. 8. 
ul LONDON, The metropolis of this kingdom, formerly 
called Auguſta, has been built above three thouſand 
years, and flouriſhed for fifteen hundred years. Its ex- 
change, where merchants of all nations meet, is not to be 
led; and for ſtatelineſs of buildings, extent of bounds, 
learning, arts and ſciences, traffick and trade, this city 
gives place to none in the world. Stow. It is divided into 
twenty-ſix wards, over each of which there is an alder- 
man; and is governed by a lord mayor, who is choſen 
yearly, and preſented to the King, or in his abſence to his 
juſtices, or the barons of the Exchequer at M miner. 
Chart. K. Hen. 3. The lord mayor of London, for the 
time being, is chief juſtice of gaol delivery; eſcbeator with- 
in the liberties, and bid of the river Thames, &c, He is 
a high officer in the city, having all courts for diſtribution 
of juſtice under his juriſdiction, viz. The court of , 
ſberiff's court, mayor's court, court of common council, Rc. 
2 Inſt: 330. King Hen. 4. granted to the mayor and 
commonalty of London the aſſiſe of bread, beer, ale, Cc. 
and victuals, and things faleable in the city. In London 
every day, except Sunday, is a market overt, for the buy- 
ing and ſelling of goods and merchandiſe. 5 Rep. 8s. 
But no perſon, not being a freeman of London, ſhall keep 
any ſhop or other place to put to ſale by retail any goods 
or wares, or uſe any handicraft trade for hire, gain or ſale 
within the city, upon pain of forfeiting 5/. 8 Rep. 124. 
And Jn making ill and unſerviceable goods in Lon- 
don, the chief officers of the company may ſeize and 
carry them to the Guildball, and have the goods tried by 
a jury; and if found defective, they may break them, 
Sc. Trin. 34 Car. 2. B. R. A perſon muſt be a freeman 
of London to be intitled to carry on merchandiſe there. 
Chart. Car. 1. Where a woman exerciſeth a trade in Lan- 


trade of the wife, or 


is otherwiſe. 1 Oe. 63. Keb. goa. There are 


three ways to be a freeman of Landon ; by ſervitude of 


Se the city. of , el havealt theie 
antient uſages, liberties and cuſtoms, which have 
uſed to enjoy; and they are confirmed to them by that 
ſtatute. 9 Hem. 3. c. 9. and 2 W. & M. feff. 1. c. 8. 
And there is a cuſtom in London to puniſh by information 
in the mayor's court, in the name 
of the city, aſſaults on aldermen, and affronti 
Sc. Farreſl. Rep. 28, 29. Upon the cuſtom of 
concerning the payment of wharfage, Cc. by every free- 
man to the corporation, the trial ſhall not be 
of the IE —. generally are, 
country, and a jury Surrey adjoining. Mer, 
129. ane London on — 
entering his plaint in either of the counters, and a ſerjeant 
of Lendon need not ſhew his mace when he arreſts one: 
and the liberties of the city 


proceſs again 
cap. 10. Citizens of London may recover 
debts under 40s. 'in the court of 


- to ſet out the manner 


the mouth | 


L ON. 


7 3 J. 1. c 18. 14 Cen. 2. c 10. After the fire 


a judicature was erected for determining if. 
ferences relating to houſes buratz and ſeveral rules were 
laid down for rebuilding the city, the ſeveral ſtreets, 


Sc. The lord mayor and aldermen were to ſet out mar. 


kets: the number of pariſhes and churches was aſcer- 
tained, and à duty granted on coals for rebuilding uf 
the churches, Cc. 19 Car. 2.. cap. 22. and 22 Cy. 2. 
cap. 11. And the tithes of the pariſhes in London, the 
churches whereof were burnt, were appointed; none leg 
than 100 J. per annum, nor a 2001. per annum to be 
aſſeſſed, and levied quarterly. 22 & 23 Car. 2. cu, 


I5. 3 8 | | 
The lord mayor, &c. is impowered to appoint perſons 
of paving and pitching the ſtreets 
of London, and alſo of. drains and ſewers, and to im 
a tax upon houſes for maintenance thereof. 22 & 2; 
Car. 2. c. 17. Scavengers are to be elected in London, and 
within the hlt of mortality, in each pari ſn, by the conſta- 
ble, churchwardens, Cc. to ſee that the ſtreets be kept 
clean; and houſekeepers are to ſweep and cleanſe the 
ſtreets every Hedne/day and Saturday, under penalties, 3 
M. M. feſſ. a. c. 2. ' Perſons authorized by the lord 
mayor, aldermen and common council of London (hall 
have the ſame power in London and hberties thereof, as 
commiſſioners of ſewers have in any other county or place. 
7 Ann. cap. 9. Commiſſioners are appointed for ſupply- 
ing the city of London with water from the river Thane, 
Sc. And caſting filth into water-courſes, incurs 40s. 
2 8 Geo. 1. c. 26. But vide the late paving 


By a late ſtatute, for ting elections within the ci- 
ty, it is ordained, That elections, of aldermen and com- 
mon council men, are to be by freemen houſholders, pay- 
ing ſcot and lot, and having houſes of the value of 104. a 

ear z and none ſhall vote at election of members of par- 
ament, but liverymen that have been twelve months on 
the livery, and who are not diſcharged from payment of 
wy fo Prin re. our eh ont 
men of London may diſpoſe tes as 
think fit, — Ar" the cuſtom dos but the 
act mentions ſuch as ſhould be made free after ſuch a time, 
and others before unmarried, &c. 11 Geo. 1. c. 18. By- 
9 1 
ink, good. 2 Strange 1085. Apprentices, inrolled be- 
fore the chamberlain, may be diſcharged'by juſtices where 
they live. 1 Strange 663. The child of a freeman when 
of may, in conſideration — a preſent 3 bar 
of her cuſtomary part. 2 Strange 947. agree- 
ment on marriage, that the huſband ſhall take up the 
3 binds the diſtribution of his effects 


the lord mayor and citizens of London; on which judg- 


As to the counts of London, ſee farther 4 {uf 247, C 


ſeq. and Blat. Om. 3 L. 80. As to its cuſtoms, Black. 


Come. 1. 75, 76. 2 V. 511, Sc. Asto its 
Black. Com. 2 V. 264. 4 417. 

LONDON ASSURANCE. See INSURANCE. 2 
LONGELLUS, ka word uſed in Thorn Chronicle, 
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che latinadd ve learn the diſtance werth or fourth, ſo hy 
knowing the longitude, we kA! the. diſtance from any 
given raft or wg allowing for the difference. of a 


degree of longitude at the rqwaror (or middle of the globe) 


and at the artic circle, . 1 Bz 
The longitude is, as before deſcribed,” in other words, 
the diſtance of a place 6% or wel, from that imaginary 
line drawn from arb wo. ſouth, thro' a place fixed on for 
that purpoſe, and called; the firſt metiduih, i. e. the me- 
ridian, or boundary from whence we reckon, zaft or weſt; 
fo that by aſcerraining the latitude and longitude of a place, 
s ſituation on the natural or Artificial globe, with reſpect 
to all other places, is known. - ME TS 
For the diſcovery, of the longitude at ſea, the Lord Ad- 
miral and ſeveral others are appointed cormithoners,” to 
receive propoſals, &c. and if they are @tisfied of the pro- 
bability of fuch diſcovery, the commiſſioners of the _ 
have power to make bills for any ſum not exceeding 200041. | 
to make the experiment; and the firſt diſcoverer of a me- 
mod for finding the longitude; is intitled to a reward of 
10,0001. if he determines the «ſame. to ane degree of 4 
circle, 15,0000. if to two thirds of that diſtance, and 
20,0001. if to one half of a degree, to be paid by the trea- 
ſurer of the navy. 12 Ann. Sefſ. 2. c. 15, The com- 
miſhoners for difcovering the longitude, may apply part of | 
the 2000 J. ordered for experiments, to be laid out inmak- | 
ing a ſurvey, and fixing the /ongitude and latitude of the 
chief ports, and headlands, of our coaſts, for ing 
the diſcaovery at fea uſeful, See Stat. 14 Geo. 2. c. 39. 
26 Ges, 2 c. 25. | ies e 
LOQUELA, An umparlance, —— Prrrut de S. debet 
205. pro babenda loquela in curia damini s contra Will. 
de F. Rot. Pipe 2 Jabaun. Line. And fone die, was 
a reſpite in law to an indefinite time. Paroch. Antiq. 
210. L 625 
LORD, (Domuinxs) Is 4 word or title of honour, di- 
verſiy uſed, being attributed not only to thoſe who are no- 
ble by birth or creation, otherwiſe called Lords of Parka- 
ment, and peers of the realm; but to ſuch, ſo called, by 
8 as all the ſons of a duke, and the 
cldeſt ſon of an earl; and to perſons hongurable by office, 
u the Lord Chief Juſtice, &c. and ſometimes to a private 
— that hath the fee of a many, and conſequently che 


of n manar; for by his te- 

nants he is called b. is laſt ſignification, it is moſt 
uſed in our law books; where uin eat into Lord Fa- 
r49mount, and Lord Meſne , and Very Lord, c. Old Nat. 
Br. 79. See Nobility, Parliament, Peers. 

LORD HIGH ADMIRAL. See Admiral. £41 

LORD IN GROSS, F. M. B. fol. 3. Is he that is bord, 
having no manor, as the King in reſpe& of his Crown, 
„hid dal 5. and foal, 8. there is a caſe wherein a private 
man is lord in groſs, viz. A man makes a gift in tail of all 
the land he hath, to hold of him, and dieth ; his beir hath 
but a ſeigniory in groſs. | 

LORD OF A MANOR, See Copybold. . 

LORD AND VASSAL. In the dime of the te- 


t 

: nures, the grantor of land was called the proptietor, or 

. _ being the ws ni Don 
property o or fee: and the tee, who 

had only the uſe of poſſeſſion, a — 4 

. gut, was ſtiled the feudatory or vaſſal, which was only 

5 another name, for the tenant or holder of the lands; 


though, on account of the prejudices we have juſtly. con- 
ceived againſt the doctrines, which were — 


- LORIMERS, (Fr. Lormiers, from the Lat. lum) Is one 


companies of Londem, that make bits for bridles, 
and ſuch Ike ſmall iron ware, mentioned in the 


| . LOTHERWITE, OR LEVERWIT; Is a liberty or 
Privilege ta take amends; of him that defileth your bond- 
woman without licence, Rafal! Expyſuion of Words; ſo 
that it is an amends for lying with a bond- woman. Cowell. 
- LOTTERIES: In late reigns ſeveral ſtatutes have been 
made for raifing money for uſe of government, by 
way of lottery, and the ſubjeQting duties on beer and ale, 
malt, c. for the repayment thereof: As the 5 
& 6 2 3. c 7. to raiſe one million, by 100. tickets, and 
the fortunate adventurers to have annuities, Sc. The 10 
4 cap. 19. for raiſing two millions at 6 per cent. inte- 
| The 1 Ges. 1. c. 1. to raiſe and complete 1,400,000/. 
The 5 Geo. 1. c. 4. for railing the ſum of 500, 000 J. by 31. 
tickets; and annuities of 4 J. per cent. to the fortunate. 
The 7 Geo. 1. cap. 20. for railing 700,000 J. by lottery, 
tickets at 10L..each. And the 8 & 9g Gee. 1. to raiſe the 
like ſum, Sc. The 12 Gee. 1. c. 2. to raiſe one million, 
the higheſt benefit of fortunate adventurers, to be 20, 00“. 
and blanks of 10 I ticketsto have 7 J. 105. attended with 
annuities at 31. per cent. And the 4 Geo. 2. cap. 9. for 
raiſing 1, 200, O00 J. by way of /ottery on the ſame condi- 
tions,. Sc. + Theſe lotteries are publickly drawn by com- 
miſſioners appointed; and the annuities, and intereſt for 
prizes and blanks, are paid till redemption by parliament. 
By the 8 Geo. 1: c. a. for ſuppreilion of private lotteries, 
no perſon ſhall ſct up or keep any office of tales of houſes, 
lands, plate, goods, c. for improvement of (mall ſums, 
of money, or expoſe to ſale any houſes or goods by wa 
of lottery, lots, tickets, or numbers, or publiſh — 1 
relating to the fame, Sc. on pain of forteiting 500 J 
And adventurers in ſuch ſales to forfeit double the ſum 
contributed. Perſons keeping offices, of places for ſuch 
fales of houſes, or goods, Sc. by way of lottery, cards or 
dice, and any game to be determined by the lot or draw- 
ing, or by any machine or device of chance; and pub- 
liſung propoſals, or delivering out tickets to that end, ſhall 
forfeit 200 J. being convicted before a juſtice of peace, 


leviable by diſtreſs, &c. And juſtices refuſing to do what 


is required, are liable to 104. penalty, by 12 Geo. 2. c. 28. 
No perſons ſhall (ell the chance of any ticket, in a publick. 
letery,: for leſs than the whole time of drawing; nor any 
ſhares therein, or receive money on conſideration of re- 
payment, if tickets prove unfortunate, c. on forfeiture 
of treble the ſum received ; to be recovered in the courts 


cap. 12. 
LOURCURDUS, A ram or bell-wether. Cowell, 


- LOURGULARY, Is the caſting any corrupt or pot- 
ſonous thing in the water, which was lourgulary, and fe- 
lony ; and ſome think it a corruption of burglary. Stat. 
pro Stratis London. Anno 157 3. 2 
LOWBELLERS, Are ſuch perſons as go out in the 
night-time with a light and a bell, by. the Goie. end 
whereof: birds fitting upon the ground become ſtupified, 
and ſo are covered and taken with a net: The word is 
derived from the Sax. low, which ligaified a flame of fire, 
Antiq. Warwick. p. 4. | ; 
LOWBOTE, A recompence for the death of a man, 
killed in a tumult, or, as we ſay, by the mob. Cowell. 
LI DE REGE & REGINA, Playing at cards, ſo 
called, becauſe there are Kings and Queeus in the pack. 


" LUMINARE, A lamp or candle, ſet burning on the 
_ — chapel; — where - 

lands rent- charges were frequen ven to pariſh 
churches, Sc. Kennet's Gloſſ. = , 
_ LUNATICK, Is defined to be a perſon, who is ſome- 
times of good and found memory, and underſtanding, and 
ſometimes not: aliguands gaudes lucidis intervallis ; And fo 
long as he hath not underſtanding, he is Non compos mentis. 
As a hmatick, without memory, underſtands not what he 
does: in criminal cafes, his acts ſhall not be imputed to 


e | kim; unleſs he kill or offer to kill the King, when by our 


old books he might/be guilty of treaſon, and puniſhed as nar nag Lunacy 

a traitor; though this —— by the late opinions. | plea 

'1 Inſt. 247. 3 Infl. 46. H P. C. 10, 149: And it is 1 V. 30 

ſaid, if one who has committed a capital offence, become LUVNDA, 

lunatick and non compos before conviction, he qhall not be ¶ guillarum conflat de 10 Sticis. Fleta, Ib. 2. cap. 12. 

tried; and if after conviction, that he ſnall not be exeem - LUNDRES8S, A ſterling: 

i ed. 1 Hawk, P. C. 2. Whilſt a man is /Junatick, and he | name from being coined only at L. 

= dotha criminal act, it is his madneſs, and not his intention, | cou 

1 Which is the cauſe of the action, and aclus non facit rrum, I. 

niſi mens fit rea; and for that reaſon, his puniſhment could | cuſtom of Londun, a conſtable may enter a 

not be an example to others.  Plowd. 19. 1 Inſt. an. | reſt a common ſtrumpet, and carry her to priſon. 3; Inf 
But he who incites a madman or lunatict to do a murder, 206. Rex Majori & Vic. London, &c. — , 

4 or other crime, is a principal offender, and as much pu- ¶ plures Roberiæ & Murdra perpetrantur per receptatores pull. 

1 niſnable as if he had done it himſel f. H. N. C. 43. Keyl. N cus lupanatrices in diverſis locis in ciuitate noſtra fred, 

1 S e „ „ e 02 e eee ee. u. d. . p. 1. W 16. 

By the ancient Common law, a dangerous madman may | LUINUM CAPUT GERERE, Signified to be out- 

be kept in priſon, till he recovers his ſenſes. Bro. Coron. | lawed, and have one's head expoſed like a wolf 8, with 
101. And by a late ſtatute, lunaticks or madmen wander- a reward to him that ſhall bring it in. Plac. 4 
ing may be F a juſtice's warrant, and lock - Johan. Nat. 2 6 
ed up and chained if neo or be ſent to their laſt le-“ LUPICET UM, (La.) A hop- garden, or place where 
gal ſettlement; and two juſtices, by order, may charge grow. 1 Inf. * n 
their eſtates for their maintenance, Sc. Stat. 12 Ann, S. | LUSHBURGHS OR LUXENBURGHS, were a baſe 
2. c. 23. A lunatick cannot- lawfully promiſe or contract | ſort of foreign coin, made of the likeneſs of Engliſb mo- 
for any thing; and the grants of lunaticts and-infants-are } ney, and brought»into England in the reign of King Ed 
parallel. 1 nf. 247. 3 Mod. 301. Every deed made g. to deceive the King and his people: on account of 
by a lunatict, who is mn compos, is voidable; though a l- which, it was made treaſon, for any one wittingly to bing 
natick, himſelf, making a purchaſe, if he recovers his me- | any ſuch money into the realm, knowing it to be falle. 
mory, he may agree to it, and afterwards his heir cannot | Stat. 25 Ed. 3. 3 Inf. 1. 
diſagree to it: but otherwiſe his deeds may be avoided by | LUSTRINGS. A company was incorporated for mak- 

his heir; except he levy; a fine, or do any other act of | ing, dreſſing, and luſtrating alamodes and luftrings in Ex- 
record, Sc. Lit. 405, 406. 4 Rep. 126. The deed of | land, who were to have the ſole benefit thereof, confirm- 
a lunatick ſhall not be avoidable by himſelf; for he ſhall | ed by the following ſtat. And no foreign ſilks known by 
not be allowed to work his own diſability, by making |} the name of Juftrings or alamodes are to be imported, but 
himſelf a madman. 4 Rep. 124. In equity: a lunatick | at the port of London, &c. Stat. g & 10. 3. c. 43 
may be relieved againſt his own acts; and where a pur- | See Silk. 
chaſe has been obtained of him, at an under value, or he |} LUXURY. There were formerly various laws to re- 
hath made a ſettlement, Cc. the deeds, fines, &c. in ſuch | ſtrain exceſs in apparel, all repealed by ftat. 1 Fac. 1. . 
a caſe, have been ſet aſide, on a bill brought by the luna- 25. But as to exceſs in diet, there ſtill remains one anci- 
tick and his committee. 2 Vern. 678. Abr. Ca. Eg. 278, | ent ſtatute unrepealed, viz.” 10 Ed. 3. flat. 3. which or- 
279. If a lunatick ſue an action, it muſt be ſued: in his | dains, that no man ſhall be ſerved, at dinner, or ſupper, 
own name; and if an action be brought againſt the luna- with more than two courſes; except upon ſome great bo- 
tick, he is to appear by attorney, if of full age, and by a — there ſpecified, in which he may be ſerved with 
guardian, if under age. 1 Inf. 135. * See Black. Com. 4 V. 10, 111. Monte/q. 9. 
There are commiſſions of lunacy, liſued out of the Chan- L. B. J. c. 284. 5 | 
cery, to examine whether the. perſon. be lunatick or not; LIE EI b. LEF-SILVER, - A ſmall fine or pecu- 
and to make inqueſts of his lands, Sc. Though if lends | niary compoſition, paid by the cuſtomary tenant, to the 
are ſeiſed by the King, by virtue of a commiſſion of luna- lord, for leave to plow or ſow, Sc. Somn. of Gavelkind. 
cy, and he grants the cuſtody of the Junatick, ſine computo | LYMPUTTA, A lime-pit. Cowell. 
reddendo; it he afterwards is of found memory, he ſhall} LYNDEWODE, Was a doctor both of the Civil and 
have an action of account for the profits, er 28. The | Canon laws, and dean of the arches. ' He was ambaſſador 
King hath the guardianſhip of the lands of lunaticks ; but | for Henry the Fifth into Portugal, anno 1422, as appeareth 

not the ſole intereſt in granting, and the cuſtody of their | by the Preface to his Commentary upon the — 
lands or bodies; as he hath of idiots: And the King, or al. | . 
other guardian of a lunatick, is accountable to him, his LXNN, An act for regulating worſted-weavers and their 
executors, Sc. 4 Rep. 124. As a lunatick may recover | apprentices in the town of Lynn, &c. See 14 & 15 U. 


his underftanding, and have diſcretion enough to diſpoſe | 8. c. 3. for rebuilding the houſes there. See 26 Hen. 6. 
and govern his lands, the King ſhall not have the cuſtody | c. 9. : A | 


ol him and his lands; for after he has recovered his memo- 
ry and underſtanding, he is to have his eſtate at his own | | 
diſpoſal. Dyer 302. 3 Salk. 301. The ſtatute 17 Ed. 2. MI. 
cap. 10. ordains, that the King is to provide that the lands * ; 
of lunaticks be ſafely kept, and they and their families | | 
maintained by the profits; and the reſidue ſhall be kept Is the letter with which perſons convicted of man: 
for their uſe, and be delivered to them, when come M. ſlaughter, are marked on the brawn of the left 
4 _ right 2 1 2 oy taking nothing to his own | thumb. 4 U. hy xg | Gon, Fils 
uſe, Sc. A lunatick foun inquiution, upon a com- MAC /þ language, ſignifies a ſon, T 
miſſion of lunacy, whoſe — and eſtate — Litt: _ | _ | | MI 

to particular truſtees, may not marry before he or ſhe be | MACE, See Spices. SY 5 
declared of ſound mind, by the Lord Chancellor, Sc. If] MACE-GRIEFE, OR MACE-GREFFS, (Aare 
any ſuch do, the marriage is void, by 15 Geo. 2. c. 30. Are ſuch as willi y buy and ſell ſtolen fleſh, knowing 
See 4 Geo. 2. c. 10, and Idiot. By the ſtatute 19 Geo. 2. | the ſame to be ſtolen, Britton, cap. 29. and 
c.5. Twojuſtices may by a warrant directed to the con- Fuſtice of Peace, fol. 193. Vide leges rf cap. 20. 
ſtable, Sc. cauſe ſuch, as by lunacy are ſo far diſordered | carnem furtivam tenente. De macegrariis cafe; 

in their ſenſes, that they may be dangerous to be permitted ſcientibus, vendentibus & -ementibus. Stat. Walliae. geſt 
10 go abroad, to be apprehended and kept fafely locked | - MACECARIA, MACHEKUNA, (Macella,) The 

up or ſent to their laſt legal ſettlement. The charges (be- market or ſhambles. - Cowell. | 

ing proved on oath) of removal, keeping and curing ſuch | MACHECARIUS, A butcher. Orwell. Lg. Li I. 
perſon, to be paid by order of two juſtices out of the lu- Ic. 39. * MEN 183 121 

uxick's real gr perſonal eſtate; but it he has none, or not | | MACHECOLLARE or MACHECOULARE, G 
more than ſufficient to maintain his family, then to be paid | the Fr. Maſchecoulis) To make a warlike device, 4 1 
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5 hy over (the gate of a caſtle. reſembling a grate, through 


ich ſealcling water, or offenſive things may be thrown 


on pioneers or aſſailants. 1 It. 5.: .. 


A A maſon. elt. 64 
; MACKAREL, Nlay be ſold on Sunday, 10 & 11 Mil 


„c. „ e TR 0 Ste n 10 
K MADDER, To be imported unmixed, 13 F 14 Car. 
2. 30. repealed 15 Car. 2. c. 16. ſe4,'3, | To what duties 
liable; 2 V & M. . 5. Tithes of madder ſettled, 31 
Geo. 2. c 12. 5 Geo. g. c. 18. Penalty of ſtealing, or 
deſtroying madder roots, 31 Geo. 2. c. 35. 
 -MADNING-MONEY, Old Roman coins, ſometimes 
found about Dunſtable, are ſo called by the country peo- 

they ſeem to retain this name from Mag intum, uſed | 


the Emperor Antoninus, in his Itinerary, tor Dunſtable. 
ſongs. ©:Cowell. * #4 4. 1 b 
MACRENIUM, (Derived from the Fr. Mereſme) Pro- 
perly figifies' any fort of timber, fit for building; e 
quodvis materiamen. Clauſ. 16 Ed. 2. m3. . 
MAGBOTE or MEGBOTE, (From the Sax. Pe 


i. e. Cognatus & bote, compen/atio) A compenſation for 


the ſlay ing or murder of one's kinſman, in ancient times, 
when borporal puniſhments for murder, Sc. were ſome- 
times commuted into pecuniary fines, if the friends and 
relations of the party killed were ſo ſatisfied. Leg. Canu- 


c. 2. po * o EE 5 | 
: MAGICK;, (Magia, Necromantia) Witchcraft and ſor- 
See Conjuration,”' | 4 MT 

MAGISTER. This title often found in old writings, 
ſignified that the perſon to.-whom attributed had attained 
ſome degree of eminency in ſcientia aliqua, præſertim lite- 
raria; and formerly thoſe who are now called doflors, 
were termed magyſtri.. ; bp | | | 
- MAGISTRATE, (Magi/ftratus) A ruler, and he is ſaid 
to be cuſtos utriuſque tabule ; the keeper or preſerver of 
both tables of the law. If any maxiſrate, or miniſter of 
juſtice, is ſlain in the execution of his office, or keeping 
of the peace; it is murder, for the contempt and diſobe- 
dience to the King and the laws. 9 Co. See Black. Cum. 
1 V. 146, 338. 4 V. 140. Wi i hal 
MAGNA ASSISA ELIGENDA, Is a writ directed to 
the ſheriff, to ſummon four law ful knights before the juſ- 
— iſe, there * oaths to chooſe. twelve 

ights of the vicinage, Sc. to paſs upon the great aſſiſe, 
between A. B. — and C. D. defendant, Sc. , | 

MAGNA CHARTA, The great charter of libertics 
grantedin the ninth year of King Hen. 3: It is ſo called, ei- 
ther for the excellency of the laws therein contained, or be- 
cauſsthere was another charter called the Charter of the Fo- 
reſt eſtabliſhed with it, which was the leſs of the two; or 
in regard of the great troubles in obtaining it, and the 
remarkable ſolemnity in denouncing excommunication 
and anathema's againſt the breakers thereof: Spelman 
calls it, Auguſtiſimum Anglicarum Libertatum Diploma & 
Sacra Anchora. King Edward the Confeſſor granted to the 
church and ſtate ſeveral. privileges and liberties by char- 
ter; and ſome were granted by the charter of King Hen. 
I. Afterwards King Kobe, and King Hen. 2. confirm- 
ed the charter of Hen. 1. and King Rich. 1. took an oath 
at his coronation to obſerve. all juſt laws, which was an 
implicit confirmation of that charter; and King John took 
the like oath: this King likewiſe, after a difference be- 
tween him and the Pope, and being imbroiled in wars at 
home and abroad, ee confirmed the aforemen- 
tioned charter, with further privileges, but ſoon after broke 
it, and thereupon 'the- barons took up arms'againſt him, 
2 his reign ended in wars; to whom ſucceeded King 
Ing who in the-37th year of his reign, after it had 

leveral times by him confirmed, and as often broken, 

gy to Weftminſter-Hall,. and in the preſence of the nobi- 
ty and biſhops, with lighted candles in their hands, Ma- 
"a Charta was read ; the King all that while laying his 
on his breaſt, and at [laſt ſolemnly ſwearing faith- 


\ 


a 7 and inviolably to obſerve all things therein contained, 
© 0 a man, a Chriſtian, a Soldier, and a King : then 
— — extinguiſhed the candles, and threw them on 


and every one ſaid, Thus let him be extinguiſb- 


, 


FD — 
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et, and fink in bell, bo violates this charter : Upon 
Which the bells were - ſet on ringing, and all perſons by 
their rejoicing approved of what was done. 
Zut notwithſtanding this very ſolemn confirmation of 
this charter, the very next year King Henry invaded the 
rights of his people, till the barons levied war againſt him; 
and after various ſucceſs, he confirmed this charter, and 
the Charter of ale Foreſt, in the parliament of Marlbridge, 
and in the gᷣͥad year of his reign. And his fon King Ed- 
ward 1. confirming theſe charters, in the twenty- fifth 
year of his reigu made an explanation of the liberties 
therein granted to the people; adding ſome which are new, 
called Articuli ſuper Chartas : And Magna Churta was not 
only then confirmed, but more than thirty times ſince. 
CG. Lit. 1 FE; 773 

This excellent ſtatute, or rather body of ſtatute law at 
that time, ſo beneficial to the ſubject, and of ſuch great 
equity, is the moſt ancient written law of the land: And 
it is divided into thirty-eight chapters; the iſt of which 
after the ſolemn preamble of its being made for the honour 


| of God, the exaltation of | holy church, and amendment of 


the kingdom, &c. ordains, That the church of England 
ſhall be free, and all eccleſiaſtical perſons enjoy their rights 
and privileges. The 2d is of the nobility, knightsſer- 
vice, reli Se. The zd concerns heirs, and their be- 
ing in ward. The 4th directs guardians; for heirs within 
age, who are not to commit waſte. The sth relates to 
the cuſtody of lands, Sc. of heirs, and delivery of them 
up when a of age. The 6th is concerning the 
marriage of heirs. The 7th appoints dower to women, 
after the death of their huſbands, a third part of the lands, 
Sc. The 8th relates to ſheriffs and their bailiffs, and re- 
quires that they ſhall not ſeize lands for debts where there 
are goods, c. the ſurety not to be diſtrained, where the 


| principal is ſufficient. The gth grants to London, and 


all cities and towns, their ancient liberties. The 1oth 
orders, that no diſtreſs ſhall be taken for more rent than 
is due, Sc. By the 11th the court of Common Pleas is to 


medy, on diſſeſin of lands, Cc. The 13th relates to 
aſſiſes of darrein p 1ent, brought by eccleſiaſticks. 
The 14th enacts, that no freeman ſhall. be amerced for a 
ſmall fault; but in proportion to the offence , and by the 
oaths of lawful men. The 15th, no town ſhall be diſ- 
trained to make bridges, Sc. but ſuch ag of ancient times 
have been accuſtomed. . The 16th is for repairing of ſea- 
banks and ſewers. The 17th prohibits ſherifts, coroners, 
Sc. from holding pleas of the crown. The 18th enacts, 
that the King's debtor dying, the King ſhall be firſt paid 


purveyance for the King's houſe. The 2oth concerns ca- 
ſtleward, where a knight was to be diſtrained for 


ſheriffs, bailiffs, Sc. to take the horſes or carts of any 
perſon to make carriage without Paying for it. By the 
22d the King is to have lands of felons a year and a day, 
and afterwards the lord of the fee. The 23d requires 
wears to be put. down on rivers. The 24th direQs the 
writ A in capite, for lords againſt tenants offering 
wrong, Sc. The 25th declares that there ſhall be but 
one meaſure throughout the land. The 26th, inquiſition 
of life and member, to be granted freely. The 25th re- 
lates to knight's-ſervice, petit ſerjeanty, and other ancient 
tenures, (taken away together with wardſhip, Sc. by 12 
Car. 2.) The 28th directs, that no man ſhall be put 
to his law, on the bare ſuggeſtion of another, but by 
lawful witneſſes. The agth, no freeman ſhall be diſſeiſed 
of his freehold, impriſoned and condemned, - but by judg- 
ment of his peers, or by law. The 3oth requires that 
merchant ſtrangers be civilly treated, S. The 31ft re- 
lates to tenures coming to the King by eſcheat. By the 
32d no freeman ſhall ſell land, but fo that the reſidue may 
anſwer the ſervices. The 33d, patrons of abbeys, Sc. 


The : 34th, a woman to have an appeal for the death of 
her huſband. - The 35th directs the keeping of the county- 
court monthly, and alſo the times of holding the ſheriff's 
turn, and view of frank-pledge. The 36th makes it un- 
lawful to give lands to religious houſes in Morimain. The 
37th relates to e/cuage, and ſubſidy, to be taken as uſual. 


his debt, &c. The 19th directs the manner of levying 


be held in a certain place. The 12th gives aſſizes for re- 


for keeping his caſtle, on his neglect. The 21ſt forbids 


ſhall have the cuſtody of them in the time of vacation. 
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And the 38th ratifies and confirms every article of this 
great Charter of liberties. By the — 25 Edw. 1. it is or- 
dained, that the great charter ſhall be taken as the C- 
mon law. And all ſtatutes made againſt Magna Charta, 
are declared to be void by 43 Ed. 3. 
See Blackſtone's Law Trafts, V. 2. And his Com. 1 V. 
127. 4% 416, 418. 5 ee ral de 
MAGNA PRECARIA, A great or genera} 3 
And in 21 R. 2. the lord of the manor of Harroto on 
Hill, in Com. Middleſex, had a cuſtom that by ſummons 
of his bailiff upon a general reap-day, then called Magna 
Precaria, the tenants ſhould do a certain numder of days 
work for him; every tenant that had a chimney, being 
obliged to fend a man. Phil. Purv. p. 14. 
MAGNUM CENT UM, The great hundred, or fix 
ſcore, Chart. 20 H. 2. 150 Fe e 27g: | 
MAGNUSPORT Us, The town and port of Port/month. 
MAHOMERIA, The temple of Mabomer ; and becauſe | 
the-geſtures, 'noiſe, and ſongs there, were ridiculous to the 
Chriſtians, therefore they called antick dancing, and any 
thing of rid eule a Momerie.” Matt. Pari. "4 
-  MAIDS: Taking them away unmarried, without con- 


; 


8 N * * 
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mages given by the jury, &c. if che court thinks fit. x; 
100. Maihem 5 by the judges whe 
ing the party; and if they doubted whether it were a mai. 
hem or not, they uſed to take the opinion of ſome able 
ſurgeon in the point. Homo mabemniatus, a mau maimeqd 
or wounded. See Appeal of Maibem. See Black. On. | 
V. 150. SF. mb gang a 

25 INDUCTIO, An ancient \cuſtora for the ptieſt 
and. people of country villages to go in procgſton to ſome 
adjoining wood on a May-day morning; and return in 4 
kind of triumph, with a may-pole, bougha, flowers, gar. 
lands, and other tokens of the . ſpring. This May gane, 
or tejoicing at the coming of the Spring, as for a long 
| time obſerved, and ſtill is in ſome parts of England; but 
there was thought. to be ſo much heathen vanity in it, that 
it was condemned and prohibited within the dioceſe of Lin- 
cola, by the good old biſhop Graftbead —— Fuciunt etiam, 
ut audruimus, clerici ludos quos vocant inductionem Mai, 
& feftum aurumni, &c. quod 'nullo modo vos latere poſſn ; $i 
veftra"prudentia ſuper bis diligenter mquireret, &c. 
MAIL, (marula,)} A coat of mail, ſo called from the 
"Fr. -maille, which ſignifies a ſquare figure, or the hole of a 


ſent of father or mother or their guardians, is puniſhable | net: So maille de boubergeons was a coat of mail, becauſe 


by flat. 4 & 5 P. & M. c. 8. 


MADEN ASSISES, Is when at any afſifes no perſon is Mail is likewiſe . uſed for the leather bag 


condemned to die. 
- MAIDEN-RENTS, A noble paid by every tenant in 
the manor of Buihth, in Com. Radnor, at their marriage; 


anciently given to the lord for his omitting the cuſtom of 


Marcheta, whereby he was to have the firſt night's lodging 
with his tenant's wife; but it was more probably a fine 
for a licence, to marry a daughter. 1 

MAIGNAGIUM, (Fr. maignen, i. e. faber ærarius) 
braſier's ſnop; tho' ſome ſay it fignifies a houſe Idem 
hugo tenebat unum maignagium in foro ejuſdem ville, &r. 
Lib. Rameſ. ſect. 265. | f 


_ - MAIHEM or MAYHEM, mathemium, from the Fr. | In 


mehaigne, i. e. membri mutilationem) Signifies a maim, 
wound, or hurt, by which a man loſeth the uſe 
of any member, that is or might be of any defence to 
him: As if a man's ſkull be broke, or any bone broken in 
any other part of the body; a foot, hand, finger, or joint 
of a foot, or any member be cut off; if by. any wound, 
the finews be made to ſhrink ; or where any one is caſ- 
trated; or if an eye be put out, any fore-tooth broke; 
Sc. But the cutting off an ear, or noſe, the breaking of 
the hinder teeth, and ſuch like, was held no maihem; as 
they were not a weakening of a perſon's ſtrength, but a 
Galgunag and deformity of the body: Glanu. lib. 4. c 
7. Bradl. hb. 3. tral. 2. Britton, cap. 25. &. >< 
lib. 1. cap. 41. By ſtatute, if any one on fare by 
malice fore- thought, and lying in wait, ſhall cut off the 
noſe, put out the eye, diſable the tongue, or cut off or 
diſable any limb or member of any of the King's ſubjects 
with intent to maim or e him, the perſon offend- 
ing, his aiders, abettors, Sc. are guilty of felony, with- 
out benefit of clergy; though no attainder of ſuch fe- 
lony ſhall corrupt the blood, or forfeit the dower of 
the wife, lands or goods of the offender. Stat. 22 & 23 
Car. 2. cap. 1. 
In theſe caſes of maiming, a volun act the law 
judgeth of malice: And if a man attack another, of 
malice fore- thought in order to murder him with a bill, or 
any ſuch like —— which cannot but endanger the 
maiming him, and in ſuch attack, happen not to kill but 
only to maim him, he may be indicted of felony on this 
ſtatute; and it ſhall be left to the jury on the evidence, 
whether there were a deſign to murder by maiming. and 
conſequently a malicious intent to maim as well as kill, 
in which caſe the offence is within the ſtatute. 1 Hawk. 
PC. 112. All maibem by the Common law was felony 
And it is ſaid that anciently a maihem by caſtration was 
puniſhed with death ; and other maihems with the loſs of 
member for member ; but afterwards no maihem was pu- 
niſhed in any caſe with the loſs of life or member, but only 
by fine and impriſonment, and to the party. 3 
| Inft. 62, 118. S. P. C. 32. H. P. C. 133. For maihem, 
indictment or an appeal may be had; or in common caſes 
action of treſpaſs, at the plaintiff's election: And maihem 


the links or joints in it reſemble the ſquares of a net. 
P 
are ca t a, a 
MaAlLE, — a kind of money; and ſilver half. 
pence were termed mailes. 4 Hen, 5. By indenture in 
the mint, a pound weight of old: ſterling ſilver was to be 
coined into three hundred and fixty Sterlings or pennies, 
or ſeven hundred and twenty mailes or half-pennies, or 
one thouſand four hundred and forty farthings. Lownd'; 
E on Coin 3x83. 
MAINAD, A falſe oath, or perjury. Si nolit abju- 
rare, emendet ipſum mainad, i. e. Perjurium dupliciter. Leg, 


2, Cap. 34. | 
 MAINE-PORTE, (In manu portatum, ) Is a (mall tri- 
bute, commonly of loaves of bread, which in ſome places 
the pariſhioners pay to the rector of their church, in re- 
compence for certain tithes. - Cowell. 

And this mainport bread was paid to the vicar of 
Blytb, as you may read in the Antig. of Nottingbamſbire, 
P. 473- alla "ILL 

MAINOVRE, (from the Fr. marn, i. e. manus, and 
ouurer, operari) Is handy-work; or ſome treſpaſs com- 
mitted by a man's hand. 7 R. 2. c. 4. Brit. 62. 

MAINOUR, or MANOUR, or MEINOUR, (from 
the French munier, i. e. manu traftare,) In a legal ſenſe 
denotes the thing that a thief taketh away, or ſtealeth. As 
to be taken with the mainour, Pl. Cor. fol. 179, is to be 
taken with the thing ſtolen about him: And again, fo. 
194. it was preſented, that a thief was delivered to the 
ſheriff or viſcount, together with the mainour : And again, 
fol. 186. If a man be indicted, that he felonioully ſtole 
the goods of another, where, in truth, they are his own 
goods, and the goods be brought into the court as the 
Maingur; and it be demanded of him, what he faith to 
the and he diſclaim them ; though he be acquitted 
of the felony, he ſhall loſe the goods: And again, fil 
149. If the defendant were taken with the manour, and 
the manour be carried to the court, they, in ancient mes 
would arraign him upon the manour without any 4 7 
or indictment. Cowell. See Black. Com. 3 V. 71. 4”: 


TMAINPERNABLE, That may be let to bail ; and what 
er are mainpernable appears by the ſtat. fm. 1. 3 
1. c. 15. See Ball. | | | 
NORS, (manucaptores) Are thoſe pos 
_ a man is m—_— out of wee or 233 
oming bound for his appearing, Sc. wil 
not do, they ſhall forfeit 2 and the) - 
called manucaptores, becauſe they do as it were manu 
pere & ducere captivum & cuftodia vel priſona. . 
MAINPRISE, (manucaptio, from the Fr. mas, * 


3 | mans & pris, ceptus) Signifies in our law the taking 0 


E 
receiving of a perſon into friendly cuſtody, who otherw! 
might be committed to priſon, upon ſecurity given . 
ſhall be forth- coming at a time and place aſl 3 


ſhall be under the inſpection of the court, to increaſe da- 
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- reſted, or in priſon i but no man is bailed, but he that is 
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ons to mainptiſe is to commit him to thoſe that under- 
— he ſhall appear at the day appointed. Old Nat. Br. 
2 this difference between mainpriſe and 
bail: He that is mainprifed. is ſaid to be at large, after 
the day he is ſet to mainptiſe, until the day of his appear-| 
ance, but here a mati is let to bail, by any os bed 
until a certain day, there he is always accounted by the. 
w to be in their ward! for the time; and they may, if 
they will, keep him in priſon, ſo that he that is ſo bailed 
ſhall not be ſaid to be at large, or at his own liberty. | 
Manw. p. 167. A man under mainpriſe is ſuppoſsd to 
ſureties or mainpernors, as in caſe of bail. 4 I. 179. 
Mainpriſe is an undertaking in a certain ſum: ball an- 
ſwers the condemnation in civil -cales, and in criminal, | 
body for body: Mainpriſe may be where one is never at- 
under arreſt or in priſon ; ſo that mainpriſe is more large 
man bail⸗ H. P. C. 96. Vd Inft 382, 618. — 4 
2 Capias or exigent awarded againſt a mab, he ſhall find 
mainpriſe for his appearance z and if the defendant make 
default, his manucaptors are to be-amerced, Sc. And a 
bill of mainpriſe, acknowledged and put into court,” is 
good, tho! it be not inrolled. Jank. Cent. 129. There is 
an ancient writ of Mmainpriſe, whereby thoſe who are bail- 
able, and have been refuſed the benefit of it, may be de- 
livered out of priſon; as where perſons are impriſoned on 
ſuſpicion of larceny; or indicted of treſpaſs, before juſtices 
of peace, c. r. Org. 269. F. N. B. 2580. 2 
Hruk. P. C. 93. See Manuraptio. And Black. Com. 3 
n Dan, 15 
MAINSWORN, In the North of England is taken for 
as much as forſworn. Brownl.q, Act LESS 
MAINTAINERS, Are thoſe that maintain or fecond a. 
cauſe depending between others, by diſburſing money, or 
making friends, for either party, Sc. not being intereſted 
in the ſuit, ' or attornies employed therein. Stat. 19 Hen. 
: MAINTENANCE, (manutenentia) Signifies the unlaw- | 
ful upholding of a cauſe or perſon, metaphorically drawn : 
from the ſuccouring a young child: that learns to go by 
one's hand; and in law is taken in the worſt ſenſe; 32 
H. B. c. 9. Alſo it is uſed for the buying or obtaining of 
pretended rights to lands. Stat. bid. U enn 
Maintenance is either ruralis, in the country; as 
where one aſſiſts another in his pretenſions to er by 
taking or holding the poſſeſſion of them for him; or 
where one ſtirs up quarrels or ſuits in the country: Or it 
is curialis, in a court of juſtice; where one officioully in- 
termeddles in à fuit depending in any court, which 
no way belongs to him, and he hath nothing to do with, 
by aſſiſting the plaintiff or defendant with money or other- 
wiſe, in the proſecution or defence of any ſuch ſuit; : Ca. 
Lit. 368. 2 Inft. 213. 2 Roll. Abr. 155 And he, 
who fears that another will maintain his adverſary, ma 
by way of prevention have an original writ grounded on 
the ſtatutes, prohibiting bim ſo to do. 1 U. 
225. Reg. Orig. 182. : STI 


n do are guilty of maintenance. 286 

Not only he who lays out his e Hap aſſiſt another in 
his cauſe, but he, that by his friendſhip or intereſt ſaves 
them that expence which he might otherwiſe be put to, 
is guilty of maintenance. Bro. Mainten. 7, 14, 1), Oe. 
And i 9 M e or open the 
evide nee without being called upon to do it; ſpeak in 
the cauſe as if of counſel with the 3 Tetain an attor- 
ney for him, Cc. or ſhall give any publick countenance 


to another in relation to the ſuit z as where one of great | 


power and intereſt, ſays that he will ſpend twenty pounds 
on one fide, 6c. vx fork a perſon comes to the bi with 
one of the parties, and ſtands by him while his cauſe is 
med, to intimidate the jury; if a juror ſolicits a judge to 
ve judgment according to the verdict, after which he 
nothing more to do, c. theſe aQts/are maintenance. 

1 Hawk. 249, 250. But a man cannot be guilty of main- 
nance, in reſpect of any money given by him to another, 
before any fuit is actually commenced: Nor is it ſuch, to 
Ve another advice, as to what action is proper to be 


by the 0n/conditiors of no purchaſe no pay, if they carry the 


by his 


or delay right, on 
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brought, what method to be taken, or what counſellor or 
attorney to be employed; or for one neighbour to go with 
another to his counſel, fo as he do not give him any mo- 
ney: And money may be NC given to a poor man, 
out of charity, to on his ſuit; and be no mainte- 
nance: Attornies may lay out their money for their ch- 
ents, to be repaid again; but not at their own expenes, 


cauſe or loſe it. Niab. Mainten. 18. 3 Noll. Abr. 1 18. 
2 IA. 564. DDA bibi 264 It : e — 13 
It is ſaid that if a man of great power, not learned in 
the law, tells another who aſks his advice, that he hath a 
good title, it is maintenance. 1 Hawk. 250. In caſe 
any perſon ho is no lau yer, and that hath no intereſt in 
the cauſe, ſhall take upon him to do the part of a lawyer; 
this wilt be unlawful maintenance. And after a ſuit is 
begun, no man may encoutage either of the parties, or 
2 them any aid dr help, by money, or the like, but 
that hath intereſt therein: But to lend another 
to maintain his law- uit, is no maintenance. 22 H. 6. 6. 
19 E. 4. 3. 2 Sbep. Abr. 406. If wperfor hath any in- 
tereſt in the thing in diſpute, tho on contingency only, 
he may lawfully maintain an action relating to it; as if 
tenant in tail, or for life, be impleaded, he in reverſion or 
remainder, Sc. may maintain the defence of the ſuit, with 
his on money; and a leſſor may lawfully maintain his 
leſſee; 2 Noll. Abr. 118. A lord may juſtify maintain- 
ing a teriant, in defence of his title; and the tenant may 
maintain his lord: One bound to warrant lands, may law- 
fully maintain the tenant impleaded; and a man may 
maintain thoſe who are enfeoffed of lands in truſt for him, 


| concerning thoſe lands, Sc. An heir apparent, or the 


huſband of ſuch an heir, may maintain the anceſtor in an 
action concerning the inheritance of the land whereof he 
is ſeiſed in fee; a maſter maintain his ſervant, and aſſiſt 
him with money, but not in a real action, unleſs he hath 
ſome of his wages in his hands; and a ſervant by reaſon of 
relation may maintain his maſter in all things, except lay- 
ing out his money in the maſter's ſuit. 1 Hawk. 252, 259. 
1 ty. 68. > > eine Hat? > 4 1 9s © te 


f the flatute law on this fubjeR. "fa 
By the ſtatutes, none of the King's officers ſhall main- 
tain pleas, or ſuits, in the King's court, for lands, Oc. 
under: covenant to have part thereof, or any profit there- 
in. And clerks of juſtices are not to take part in quarrels, 
in of treble damages. 3 Ed. 1. c. 25. 
No perſons ſhall take upon them to maintain quarrels, to 
the let and diſturbance of the Common law, by themſelves 
or by any other. 1 Ed. 3. c. 14. and 20 Ed. 3. 4. 
The King's counſellors, officers or ſervants, or any other 
perfon whatſoever, ſhall not ſuſtain quarrels by mainte- 
nance, upon ' grievous pain, impriſonment and ranſor 
r K. 2. c. 4. No man may obtain or buy any pretended 
right or title to any Ro unleſs the ſeller hath taken the 


y | profits a year, ar been in poſſeſſion, on pain of forfeiting 


the value, Sc. And none ſhall unlawfully maintain 
any ſuit concerning lands, or retain any perſon for main- 
tenance, by letters, rewards or promiſes,” under the penal- 
of 101. for every offence, to be divided between the 

ing and the proſecutor. 32 H. 8. cap. 9g... 


Of rights and titles within the meaning of the law. 
But maintaining ſuits in the Spiritual court, is not with- 
in the ſtatutes relating to maintenance. Cro. Eliz. 594. 
Tho' maintenance in a court baron, is as much within 
the purview of the ſtat) 1 R. 2. as maintenance in a court 
of record. 1 Hawk. 255, A pretended righ 


inft. 76, 77. And ſon who hath good 
tle, at the time of the in or leaſe, will not he within 
the above ſtatute, altho neither he not his anceſtors _ 
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been in poſſeſſion thereof, Ec. for a year before. Plow. | 
bee e od 07 N 
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The buying of a leaſe for years, is within the act: 
Tho' if a perſon make ſuch leaſe to try a title in eject- 
ment, unleſs it be to a great man; it is out of the ſtatute. 
Anf. 369. Dyer 374. A leſſor having 

land, but not in palethe 

not ſeal it on the land; it was adjudged within the ſtat. 
. 1 e666. Ui 23 31 
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r Of a choſe in action. boos | 
The law will not ſuffer any thing in action, entry, Cc. 
to be granted over; this is to prevent titles being granted 
to men of ſubſtance, to oppreſs the meaner ſort of people. 
1 Inf. 214. And where a bond was given for perform 
ance of covenants in a leaſe, and after the covenants be- 
ing broken, the leſſee aſſigned both the leaſe and bond to 

another, and then the aſſignee put the bond in ſuit; this 
was held maintenance; ſo it would have been if the leſ- 


8320 
117 
— 


ſee had aſſigned the bond and not the leaſe, and afterwards and 


the covenants were broken, and the bond p 
Goab. $1. 2 Nel/. Abr. 1142. 6415 5 | 


tan ſuit. 
e proſecuting offenderm. 
By the common law, — guilty of maintenance 
may be proſecuted by indictment, and be fined and im- 
priſoned; or by action, c. And a court of record may 
commit a man for an act of maintenance done in the face 
of the court. Herl. 79. 1 Inf. 368. l Ai t 
Hor more learning on this ſubject. ſee 15 Vin. Abr. tit. 
Maintenance; Rt. Ten Jt to Dead 
- MAJORITY. The only method of determining the acts 
of many, is by a majority: The major part of members 
of parliament enact laws, and the majority of electors 
chooſe members of parliament; the act of the major part 
of any corporation, is accounted the act of the corpora- | 
tion; and where the majority is, there by the law is the 
whole. Stat. 19. Hen. 7. Stud. Compan. 5. 
MAJOR, A mayor, doth not come from the Lat. 
majors | but from an old Engliſb word mater, i. e. proteftas. 
ell. ; & 815 ©7371 a0 v9 
_ -MAISNADA,; Signifies a family, quaſi manſionata. | 
- -MAISON ve DIEU, A mos! Kory hoſpital, or alms- 
houſe, Stat. 2"& 3 P. & N. cap. 23. 29 Eliz. cap. 5, 
Sc. All hoſpitals, Maiſons de Dieu, and abiding places 
for poor, lame and impotent perſons, erected by the ſta- 
tute 39 Elz. c. 5. or at any time ſince founded, accord- 


ing to the intent of that ſtatute, "ſhall be incorporated and 


have perpetual ſucceſſion, Sc. 21 Fac. I. c. 1. 
. MAISURA, A houſe or manſion; a farm; from the Fr. 
maiſon.——Baldwinus Comes Exon. omnibus Barenibus futs 


Carter. pen. Eliam Aſhmole Armig. | 
MAUS JUS, Is a writ or law proceeding in ſome cuſ- 
tomary manors, in order to a trial of right of land: And 
the entry of the old books is thus: Ad banc curiam venit 

A. B. in propria perſona ſua & dat Domino, c. ad vidend 

Rotul. Curie, Et petit inguirend utrum ipſe babeat Majus 

Jus in uno meſſuagio, c. Et ſuper hoc. homag. dicunt, Ce. 

Ex Libro MS. Epiſcop. Heref. temp. Ed. 3. 

MAKE, (Facere,) Signifies to perform or execute; as 
to make his law, is to per that law which he hath 
formerly bound himſelf to: That is, to clear himſelf 
of an action commenced againſt him by his oath, and 
the oaths of his neighbours. | Old Nat. Brev. 161. 
Kitchen, 192. $i placitum debiti vel tranſprefſjonis vel 
aliquod placitum fuerit inter vicinos, & defendentes nega- 
verint & vadierint legem verſus Qurrentem, ſolebant facere 
legem cum tertia manu, c. (Inq. de Cunſuetud. Munerii de 
Sutton Calfeld à tempore Athelſtaui Regis.) i. e. The de- 
fendants were to bring three perſons to ſwear with them. 
Which law ſeemeth to be borrowed from the Feudifs, who 
call thoſe men that came to ſwear for another in this 
caſe ſacramentales; Of whom Hotoman faith thus, In 

verbis Feudal. ſacramentales a ſacramento, id - eft, - jura- 
mento dicebantur ii, qui quamvis rei de qua ambigebathr, 
teftes non fuiſſent, tamen ex ejus, cujus res agebatur,  animi 
ſententia, in eadem que illi verba jurabant, illius videlicet 


good! right to 
n, made a leaſe of it, and did | 


Amen, Amen. 


| for ſacks of "wool, by colour of maletent, &c. Statute 


| reftumeſt. Leg. Hen. 1. cap 11 


n 4 * ba 
* ** D 
.. 
— 
- 


M A I. 


probitate & innocentia conſſi, c. The formal 
uſed by him that makes his law are commonly the. 


„neither in all nor any part thereof in — 
e contents of th, 
book; To make ſervices: or 1 ome nothing elſe bu 
.|Ofldr, Nat. FE; 14. to make oath 


but to perform them. Old Nat: Br. 14. 


FF 8 bag to carry letter G 


Triſh are called Parichnbilil. Du Gange. 
MALECREDTT US, Is one of bad credit, who is fu. 


J 

2 

8 

5 

8 

5 
5 
2 
"S 
. 
F 

8 

B. 


Reg. Athelſtani Monaſt. fe Wiltune, Anno 933.— 

f illiam de Warren, Earl of 
Surry: Venientibus contra lc & deſtruentibus ca, occurra 
Deus in gladio iræ & furoris & vindictæ et Maledictionis 
aterne: Servantibus auem bec & dęſfendentibus ea, occurrat 
Deus in pace, gratia & miſericordia & ſalute æterna. Amen, 


MALEFEASANCE, (from the Fr. malfaire, i. e. to of- 
fend, is doing of evil, or tranſgreſſing. 2 Cro. 266. 
MALESWORN, In the North ſignifies as much as for- 
ſworn, Brownloe's Rep. 4. Hobart's Rep. 8. 

- MALETENT,, la interpreted to be a toll for every ſack 
of wool, by ſtatute : Nothing from henceforth ſhall be taken 
35 Ed. man, 0 8 7711 ; 

:' MALICE, Is a formal deſign of doing miſchief. to an- 
other; it differs from hatred. ; 2 Inf. 42. In murder, ts 
malice makes the crime; and if a man having a malicious 
intent to kill another, in the execution of his malice kill 
a perſon not intended, the malice ſhall be connected to his 
perſon, and he ſhall be adjudged a murderer. Pld. 
474: The words Ex malitia pracogitata are neceſſary to 
an indictment. of murder, Sc. See Murder. 
Malice expreſs. - See Black. Com. 4 V. 199. Malice 
implied, ib. 4 V. 200. Malice propenſe, ib. 4 V. 198, 
06 1 


200 Ban f | 1 
| MALIGNARE, Signifies the ſame as to maim any one. 
Qui ordinatum occiderit vel malignaverit emendet ei fu 


;zMALIGNUE, * Diabolus : prob dolor, bunc pepulit 
ropria de ſede malignus. 22 gel a 
"MALO GRATO, The doing a thing unwillingly. L. 
bertatem eccliſiæ, Sc. malo grato ftabilierunt, 1. e. he being 
unwilling. Mat. Pariſ. 1245. 5 

MALT. Bad malt ſhall not be mingled with good, un. 
der penalties; _ to 3 12 ing a 

ing; except in June, July and Auguſi, and in. 
14 not Jef than ſeventeen days; and half a peck of 
duſt muſt be taken out of every quarter by ſkreening, &*. 
before it ſhall be offered to ſale, on pain of forfeiting zol 
per quarter. Stat. 2 & 3 Ed. 6; cap. 10. Where 
malt is made, or bad malt ſhall be mixed with good, 2 
conſtable, by the direction of a, juſtice of peace, ed 
ſearch for the ſame; and order it to be ſold at reaſona 
price, Cc. 11 Jac. 1. cap. 28. A duty of 64. per 
buſnel was grant on malt, by Stat, 8 & 9 . 3. 6. 5 
which by ſubſequent ſtatutes hath been continued year! 
ever fince; maltſters are, once a month, to make an wy 
at the exciſe office of all malt made, under the peels 
of 101, and to the duty in, three months, or ior 
double value: and if any maltſters alter their gere 
veſſels, without giving notice, or ſhall uſe an) _e 
ciſtern, they ſhall: forfeit 30 . And refuſing ex 
officers entrance into their houſes, Cc. forfeit 5. 
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ng malt from the 1 of. the pager ger, is liable to a 
1 10s. per Na wetting barley any where 
Ph in the eiſtern, incurs a forfeiture of 25. 64. a buſhel, 
Se. But juſtices of peace have power to mitigate the pe- 
nalties and forfeitures. ' 2 Hun. c. 2, 6 Geo. f. c. 20. 


| Malt made for exportation-is diſcharged" from duty; yet 


muſt be entered, and kept ſecrete from other' mali, on pain 
of 501. and when made ſhall be put into ſtore-houſes with 
o locks, ſence of 'an 
3 Sc. Stat. 12 Geb. 1. c. 4. If any malt be brought 
from Scotland into England, it ſhall pay 3 4. a buſhel more, 
to make up the Ell duty, and be entered, and the duty 
paid before landing, &c.' or ſhall be forfeited. 13 Geo: 1. 
6. 7. An allowance is made for exporting malt, on certi- 
ficates of officers, and ſecurity given not to re- land it ; but 
if landed in any part of Great Britain, the ſame to be for- 
feited, and treble value, Sc. by 3 Geo. 2, c. 7. 6 Geo. 2. 
c. 1. 9 Geo. 2. and 10 Geo. 2 r. 1. Annual ſtatutes are 
2 laying a duty on malt, mum, eyder and perry. 


20 Geo. 2. C. 5. 21 Geb. 2. C. 1. 22 Geo. 2. c. 1. Oc. 


By Stat. 33 Geo. 2. c, 79. An additional duty of 3 d. per] 


buſhel was laid upon malt. See Brafium. | 
Perpetual-duties on malt, Sc. 33 Geo. 2. c. . 
Regulation for ſecuring the payment of malt duties, and 
to prevent mixtures. 3 Geo. 3. c. 13. * 
MALT-MULNA, a quern or malt mill. The word 
occurs in Matt. Parts's Lives of the Abbots of St. Albans, 


TOTES ET | 0 
MaLT-SHOT, Malt-ſcot, Some payment for making 
malt. —— Solverit de malt-ſhot termino circumciſionis Domi- 
1 20 denarios. Somner of Gavelkind, p. 7. 
MALVEILLES, (from the Fr. malvoillance) Is uſed in 
our anctent records, for crimes and miſdemeanors, or ma- 
licious practices Ces ſont les treaſons, felonies, & mal- 
veilles faits au inoftre ſeigneur le Roy, & a fon people per 
Roger. de Mortimer, Sc. Record. 4 Ed. 3. | 
MALVEISA, A warlike engine to batter and beat down 
walls. Matt. Pari/. ine n 


and not delivered out without preſence of an 


A WY 


former was valued at fix ſhillings; and the latter as uſed 
by the Engliſh Sarons was equal in value to our half crown, 
Manca /ex folidis æſtimetur. Leg. H. T. c. 69. Thorn, 
in his Chronicle tells us, that mancuſa ef pondus duorum ſo- 
Irdorum & ſex denariorum; and with him agrees Du Cange, 
ho ſays that twenty mance make fifty ſhillings. Manca 
and mancuſa'are'promiſcuouſly uſed in the old books for 
the fame money.” Spelm. | | 
MANCH, Is ſixty ſhekels of ſilver, or ſeven pounds 
and ten ſhillings! and one hundred ſhekels of gold, of ſe- 
venty-five pounds. Merch. Dit. | | 
ANCHESTER, Its collegiate church, how viſitable, 
[2 Teo, 2, % 49 A e . 
MANCIPLE, (manceps) A clerk of the kitchen, or ea- 
terer; and an officer in the Iuner Temple was anciently fo 
called, who is now the ſteward there, of whom Chaucer, 
our ancient poet, ſometime-a ſtudent of chat houſe, thus 
write: DE. N e 8 


SD IB; wins wh Mz 1:7 Nu 21 
A manciple there was within the Tempie, 
Of which all catours might take enſample. 


This officer ſtill remains in colleges, in the univerſities 
Cowell. ci th | | Selah 

MANDAMUS, Is a writ iſſuing out of the court of 
King's Bench, ſent by the King to.the head of ſome corpo- 
ration, (9c. commanding them to admit or reſtore a per 
ſon into his place or office, Sc. 2 Inſt. 40. | 

It is now an eſtabliſhed remedy, and every day made 
uſe of, to oblige inferior courts and magiſtrates to do that 
juſtice, which, without ſuch writ, they are in duty, and 
by virtue of their offices, obliged to do; and is a writ of 
right, which the ſuperior court is obliged to iſſue, in the 
ordinary form, without impoſing any terms on him who 
demands it. 3 New. Abr. 528. e > 

But tho' it be a writ of right, yet the court ſeldom 

grants it, without giving the party, to whom it is pray d, 


r 


— YE 


a day to ſhew cauſe why it ſhould not iſſue; alſo ſuch 


MALVEISIN, (Fr. mauvais voiſin, malus vicinus) An ill | matter muſt be laid before the court, by which it may ap- 


neighbour. 

MALVEIS PROC URORS, Are underſtood to be ſuch 
as uſe to pack juries, by the nomination of either party in 
a cauſe, or other practice. Artic. ſuper Chart. cap. 10% 

MALUM IN SE, Our law books make a diſtinction 
between malum in ſe and malum probibitum. Vaugh. Rep. 
332. All offences at Common law generally are mala in 
ſe; but playing at unlawful games, and frequenting of 
taverns, Sc. are only mala probibita to ſome perſons, and 
at certain times, and not mala in ſe. 2 Roll. Abr. 


355. 
MAN, (iſle of,) French wines, not exceeding 100 tons 


in one year, may be imported by ſtrangers, 5 El. cap. 5. 
ſet. 46. Liberty given to import cattle and corn into 
England, 15 Car. 2. c. J. ,. 21. No drawback to be al- 
lowed for foreign goods exported to the iſle of Man, 12 


Geo. 1. c. 28. felt. 21, No goods but of the product of 


the iſland to be imported from Man. 12 Geo. 1. c. 28. fell. 
22. The Treaſury may purchaſe the iſle of Man, 12 
Geo. 1. c. 28. /. 25. For carrying into execution a con- 
tract made purſuant to 12 Gev. 1. between the commiſ- 


honers of the Treaſury and the Duke and Dutcheſs of 
Aibol, proprietors of the iſle of Man, and their truſtees for 


purchaſe of the faid iſland, 5 Geo. 3. c. 26. 


b. cap. 95. . Bre. 
MANAGIUM, (from the Fr. Asche a dwelling or 
inhabiting) Is a manſion houſe or dw ling-place. — Con- 
. N apa” meum cum Persian, Sc. Mon. 

om. K. p. G M4. 1 

MANBOTE, (Cax.) A com ſation or recompence 
for bomicide, particularly due © the lord for killing 1 his 
r Spelm. de Con. Vol. 1. pag. 622. Sen Fits 
= in his Explication of Saxon words, verbo eftimatio, 
By den, in parte Pater. Auna fur, fol. 344. '& 


eANCA, Was a ſquare piece of gold coin, commonly 

ued at 1 was as much as a 
mark of ſilver, having its name from manu-cuſa, being 
coined with the hand. . Canut. But the manca and 
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ITO were not always of that value; for ſometimes the [he 


4 
/ 


pear, that the party is intitled to it. 3 New Abr. 528. 
A mandamus lies to reſtore a mayor, alderman, or ca- 
pital burgeſs of a — a recorder, town-clerk, 
attorney turned out of an inferior court, ſteward of a 
court, conſtable, Sc. 11 Rep. 99. Raym. 154. 1 Keb. 
549. 2 Nelf. Abr. 1148, 1149. By ſome opinions it 
doth not lie, to reſtore a common council-man. 2 Cro, 
540. But ſee 1 Ventr. 302. A mandamus may be had to 
reſtore a freeinan; and alſo to admit one to the freedom 
of the city, having ſerved an apprenticeſhip. Sid. 107. 
To reſtore a fellow of the college of phyſicians, it lies 
though not for a fellow of a college, in the univerſities, if 
there is a viſitor. 1 Lev. 19, 23. It hath been reſolved, 
that a mandamus ſhall not be granted to reſtore a fellow or 
member of any college of ſcholars or 8 becauſe theſe 
are private foundations. Carthew's Rep. 92. And this 
writ lieth not, for the deputy of an office, Sc. yet he who 
hath power to make ſuch deputy, may have it. Med. C. 
18. 1 Lev. 306. It lies not, generally, to elect a man 
into any office; nor for a clerk of a company, which is a 
private office; or to reſtore a barriſter expelled a ſociety ; 
a proctor, Sc. 2 Lev. 14, 18. 2 Nel/. 1150, 1151, 
But a mandamus may lie to remove perſons as well as re- 


| _ _ | ſtore them; by virtue of any particular ſtatute; on breach 
MANA, Signified formerly an old woman. Gerv. of LY 1 5.1 


thereof. 4 Mod. 233. | ratte. Lan . 
lf juftices ¶ peace refuſe to admit one to take the oaths, 
to qualify himſelf for any place, Sc. mandamus lies; fo 
to a biſhop or archdeacon, to ſwear a church- warden; to 


grant a probate of a will; and to admit an executor to 
prove a will, or an adminiſtrator; to a rector, vicar or 


church- warden, to reſtore a ſexton. Mods Inſt. 568. 
Mandamus lieth to admit a man to take the oath of alle- 
giance, Sc. and ſubſcribe according to the act of tolera- 
tion, in order to be qualified to be a diſſenting miniſter. 
Mod. Caf. 310. Alſo a mandamus will lie to the biſnop, to 


grant a licence for a parſon to preach, where tis denied, 


and he is in orders for it: and this writ lies to reſtore a per- 
ſon to univerſity degrees. 2 Ld. Raym. 1206, 1334. But 
after a man is reſtored on a peremptory mandamus, he 
may be diſplaced again, for the fame matters for which 

was before removed, and others. Ib. 1283. In _ 


7H 


* 


99. 5 Mod. 254. datzrror] 
| Of judgment on the return. | 855 


There is. to be judgment, upon the return. of the / writ, | 
before any action of the caſe may be brought for a falſe. | 


return of a mandamus, 2 Lev. 238. And returns upon 
writs of mandamus mult be certain for the court to judge. 
upon. 11 Rep..99, _ | | F 
By ſtatute, where any writ of mandamus ſhall iſſue out 
of B. R. Sc. the perſons required by law are to make 


their return to the firſt mandamus ; and on the return made | 696 


thereto, the perſon ſuing out the writ may plead to, and 
traverſe all or an of the material facts contained in fuch 
return, to which the perſon making the return ſhall reply; 
take iſſue, Sc. And the parties proceed as if action 
been brought for a falſe return; and if judgment be given 
for the plaintiff, he ſhall have damages and coſts, as in 
action on the caſe, &c. 9 Ann. c. 20. _ 8 
A caſe has happened, and others of the like kind may 
happen, where an action could not be brought, nor the 
return pleaded to, or traverſed, under the ſtatute. In 
ſuch caſe, it may perhaps be adviſable to move the court 
of King's Bench, for an information, againſt the perſon or 
perſons, making a falſe return, or ſuch a return, as will 
lay the party, who moved for the mandamus, under the 
dilemma mentioned above. Caſe of Batter ſea pariſh, a- 
bout Hilary term, 1769. l 3; | 
All the ſtatutes of jenfailt ſhall extend to writs of man- 
damus, and proceedings therean. A perſon having a man- 
damus to be admitted to any office or privilege, ought to 
ſuggeſt whatever is neceſſary to intitle him to be admitted; 
and if that be not done, or if it is falſe, jt will be good 
matter to return on the mandamus and on the return of 
theſe writs,” as well as others of this nature, there are uſu- 
ally great arguments in favour of liberty, Sc. Mod. Ca. 
310. [It has been held, that ſeveral perſons cannot have 
one Mandamys; nor can ſeveral join in an Action on the 
. Caſe for a falſe Return. 2 Salk. 433. But there has been 


an inſtance to the contrary, where the circumſtances of 


the caſe were ſuch, that required a variety of perſons to 
join in the application, viz. on the late highway act, to 
compel the juſtices to nominate a ſurveyor out of the liſt, 
returned by the inhabitants. Caſe of Batterſea pariſh, In 
B. R. about Hilary tetm, 1969. 

A writ of mandamus may not be directed to one perſon, 
or to a mayor and alderman, Sc. to command another 


to do any act; it muſt be directed to thoſe only who are 


to do the thing required, and obey the writ. 2 Salk. 446, 
501. This writ is not to be teſea before granted by the 
court; and if the corporation to which the mundanxs is 
ſent, be above forty miles from London, there ſhall be fif- 
teen days between the e and the return of the firſt writ 
of mandamus ; but if but forty miles, or under, eight days 
only; and the alias and pluries may be made returnable | 
immediate + alſo at the return of the pluries, if no return be 
made, and there is affidavit of the ſervice, attachment 
ſhall go forth for the contempt, without hearing counſel 


to excule it. Bid. 434. A motion was made for an | 948 


attachment, for not returning an alias mandamus ; and by 
Hot Ch. Juſt. In caſe of a mandamus out of Chancery, no 
attachment lies till the pluries, for that is in nature of an 
action to recover damages for the delay; but upon a na 
mus out of B. R. the firſt writ ought to he returned, though 


an attachment is not granted without a peremptory rule] fuſed. 


to return the writ, and then it goes for the contempt, Sc. 
Bid. 429. 15 6 ane 


A mandamus les to admit, reſtore, or diſcharge a con- 


| the defendant. 


M A N 


relates to the adminiſtration of juſtice. 2 Roll, 
1 Ball, ofbv. 536: 1 Gal. 175. . e 
| | Mandamus. to. proceed. to elechon, where a clauſe for 
(ning ones | * Sn | >” 
Mandamus may granted to go to an election. che- 
e 
+ | Granted. to go to election, notw \ndi : 
| Re on os. 1167. n ehr 
| . . Granted to elect corporation $, Where there we 
„ ing” Fg Kran. 1180, tons 
8 reverſal of a judgment for 
| R 
nene | for u prebend. Strax. 1082, To adrii 4 
prebendary:. l | e 
Lies for a chaplain where there is no viſitor. Srran 
To a 1 reſtore to degrees. Stran. 557. 
ED To reſtore a 5 2 58. 
For a pariſh clerk, ſexton, ſcavenger. Stran. 59. 
Jo ſwear, an ale: taſter. Sinan. G08. 4 
To ſweay a director of the amicable aſſurance, Stray, 


Granted per 


197 


. + © + 2 


Mandamus for yeoman of the wood wharf. Stran. 832. 

Mandamus to admit a deputy regiſter. Stran, 893. 

a bor a have g , to admit his deputy, 
tran. 895. 3 

To allow conſtables their expences of carriages for the 

troops. ran. 42,193, 

Toreimburſe a ſurveyor of highways. Stran. 211. 

And this general juriſdiction and ſuperintendency of 
the King's Bench, over all inferior courts to reſtrain them 
within their bounds, and to compel them to execute their 
juriſdiction, whether ſuch: juriſdiction ariſes from a mo- 
dern charter, ſubſiſts by cuſtom, or is created by act of 
— yet being in fubſidium juftitie, has of late 

en exerciſed in variety of inſtances; as a mandamus 
granted to the quarter-ſeſſions, to give judgment for abat- 
ing a nuſance. ; | 

So a mandamus was granted to the court of Sang 
wn to give judgment in an aſſault and battery. Mi. 
5 Geo. 1. | 
So a mandamus was granted to the ſheriff's court in 
London, to give final judgment upon a writ of inquiry. 
Mich. 7 Geo. 1. Baily v. Brown. 

80 a mandamus was granted, to the hailiff of Audive, 
to give judgment in a cauſe there depending; but the 
court in this eaſe required an affidavit of their refuſal, or 
elſe it ſhould be preſumed that the court would do right. 
Trin. 2 Geo. 2. 8 5 

So a mandamus was granted to the ration of Li- 
ver pool, to hold an aſſembly for doing the publick buſ 
neſs, which was making leaſes. Mich. 8 Geo. 1. 

But though theſe kind of writs, are daily awarded to 
judges of courts, to give judgment, ar to proceed in the 
execution of their authority, yet they are never granted 
to aid a juriſdiction, but only to enforce the execuuon 0 
it; malls they ever granted where there is another pro- 


per remedy. | ; 

Mangdanys to a judge in nature of a procedendo. Stan. 
113. 5 | 
To juſtices of peace, to give judgment in an exciſe caſe 
Stran. 530. APD 

Granted to commit adminiſtration generally. $a 
552. FE We 4. 8 | 

To take ſecurity on articles of the peace. Sran 335. 
Mandamus to the clerk of a company, to deliver books. 
Fran. 899. 5 


To produce the- books, at the next aſſembly. Sin 


Granted to at 0 r a court · let. Stran. 120). 
No mandamus ties for a lecturer. Stran. 1192. 
Lies not, to ſweur in one, who has had judgment, on an 


information againſt him, ſot an uſurpaton. Stran 625. 
To call a veſtry, for the election of church-wardens, © 
Mandamus lies not, to grant a licence to keep an 

hauſe. Stras. 881. K eter) | 


ſtable; for he is a publick officer, and one whoſe office 
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this juriſdſ@ion of iſſuin 


M A N 
No mandamus lies, to inſert particular perſons in a poor's 
8058 though the cphry of King's Bench be intruſted with 
| out mandamus's, yet they are | 
not obliged to do ſo in aſſ caſes wherein it may ſtem pro- 
per, but herein may exerciſe a diſcretionary powar, as 
well in refufing as granting ſuch writ; as where the 
end of it is merely to try a private right; where the 
grafting it would be attended with manifeſt hardſhips | 
and di | te 
c. 4. for obliging corporations to elect officers, it hath been 
held, that this court hath a diſcretionary power of refuſing 
a writ: for that purpoſes but may firſt receive information 
about the election, and, if diſſatisfied about the right, 
may ſend the parties to try it in an information. Hill. 8 
Geo. 2, The King v. Mayor and Rurgeſſes of Tintagel in 
Cornwal. i 942 DB 1 1 
For more learning on this ſubjact. fee 3 New Abr. and 15 
Vin. Abr. it Mandamus, aud Black. Com. 3 V. 110. 
= 4 V. 434. Om. Dig. tit. Mandamus, and 10 Aud. 


MANDAMUS, Was alfo a-writ that lay after the year 
and day, where in the mean dime the writ, called dien 
clauſit extremum, had not been ſent out to the e/ebeator,” on 
the death of the King's tenant in capite, Sc. And was 
likewiſe a writ or charge to the ſheriff, to take into the 
hands of the King all the lands and teneftients of the King's 
widow tenant, who againſt her oach married without his 
conſent. F. N. B. 253. Reg. Orig. 195. Ses N M. B. 

1. Dyer 209. pl. 19. 248. pl. 81. Lamb; 36. 

MANDATARY, (mandatarius) Is he to a com- 
mand or charge is given. | e 114.48) 
MANDATE, (mandatum) Is a commandment judicial 
of the King, or his juſtices, to have any thing done for the 
diſpatch of juſtice of which there is great diverſity. Reg. 
Judic. And we read of the Biſhop's mandate to the ſhe- 
riff, &c. Stat. 31 Eliz. c. 9. A mandate may be iſſued 
by the King's Bench to (wear a church-warden, or pariſh 
clerk, Sc. when refuſed to be ſworn by the biſhop's'mi- 
niſter. March. Rep. 22, 101. 3 . ni 

MANDATI DIES, (Mandie or Maunday Thurſday) The 
day before Good Priday, when is commemorated and prac- 

iſec the command of our Saviour, in waſhing the feęt af 
the poor, &c. And our Kings of England, to ſhew their 
humility, long executed the ancient cuſtom on that day, 
of waſhing the feet of poor men, in number equal to the , 
= of their reign, and giving them ſhoes, ſtockings 

money. eee THE ON n: i 90979; | 

MANDATO PANES, Loaves of bread given tothepoor 
upon Maunday Thur ſry. Chartular. Glaſton. Mg. fol. 29. 

MANENTES, Was anciently uſed for tenentes or te- 
nants; qui in ſol) alieno manent; and it was not lawful for 
them or their children, to depart without leave of the lord. 
Concil. 7 —. apud Cloverſho. anno 82.2. SE i 

MANGONARE, Signifies to buy in the market. Leg. 
Atbelred. c. 24. * fe olle 5 

MANGONELLUS, A warlike inſtrument mads to caſt 
ſmall ſtones againſt the walls of a caſtle. | Comell. 

MANGONUS, An engine of war made to caſt ſtones; . 
and it _ wow petrard as follows, wiz. eint 

nterea graſſas petraria mittit ad intus 
Aſidue Lal mangonelluſque minares. 


MANIPULUS, Was an handkerehief which prieſts al- 
ways had in their left hands. Blunt. r e 
ANNER, (from the Fr. manier, or mainer, i. e. ma-. 
ut tractare) To be taken with the manner, is where a thief, | 
having ſtolen any thing, is taken with the ſame about him, 
is it Were in his hands; which is called 
Ze 179. Such a criminal is not bailable by law: 
and anciently if one guilty of felony or larceny had heen 
ly purſued, and taken with the manner, and the goods 
— upon him had been brought into court with him, 
de might be tried 1 any appeal or 
thod t, and this is ſaid to have been the praper me- 
by of proceeding in ſuch manars which had che Handnte 
, Cru. H. P. C. 201. 8. P. C. 28. 2 Hawk. 
. MANNING, ( a) A day's work of a man; and 
n ancient deeds 2 — reſerved fo much 
tent, and ſo many mannings. $144 


ties, Sc. ſo even fince the ſtatute 11 Gr. 1. 


£ *", 


M A N 


Rr la where one is cited to appear ig court, 
and ſtand tb judgment there: it is different from hams: 
bot chough hoth of them ſignify a, citadon, one is by the 
adverſe party, and the other by the judge. ' Leg. H. d. 4. 
106-2 Dwbage:': D ande 55 + 9 

. MANNOPFUS, (manopera) Goods taken in the hands of 
an apprehended thief. Cowell. En rh, 5 -. <5 ran 
. MANNUS, A horſe, a pad er ſaddle horſe. In the 
laws of Alfred, we find mas-theyf,, for a horſe- ſtealer. Oe. 
MANOR, (manerium) Seems to be derived of the Fr. 
manoir, habitatio, or rather from manendo, of abiding there, 
becauſe the lord did uſually reſide there. E. feodum na- 
bile partim vafſalis ( quas tanentes vocams) 0b certa ſervitia 
conceſſum ʒ partim Domina in uſum familia ſue, cum jurif- 
diclions in vaſſallos, ub conceſſa prædia reſa uatum. Yue 
vaſſalis cunceduntun, tertas dicimus tenementales, gue domi- 
no reſervantur domiricales. Tatum vero fendum dominium 
appellatur, olim baronia ; unde curis gue buic pregft jurif- 
dition badie curia baronis nomen tetinet.  Skene de-verh. 
Anif. faith, It is called manerium gugh manurium, hecauſe 


it is laboured by handy-work: it is a noble ſort of fer, 


nted partly to tenants for cartain ſervices to be per- 
med, and partly reſeryed to the uſe of his family, with 
juriſdiction over his tenants for their farms. That which 
was granted out to tenants, we call tentmentales; thoſe re- 
ſerved to the lord, were dominicalet the whole fee was 
termed a lordſhip, of old à barony; from whence. the 
court, that is always an appendant to the manor, is called 
The: chart l. 1 1 1M * 
Touching the original of manors, it ſeems that in the 
beginning, there was a cireuit of ground, Some by the 
King to ſome baron or man of worth, for him and his 
heirs to dwell upon, and to exergiſe ſome juriſdiction more 
or leſs within that compaſs, as he thought good to grant, 
performing ſuch ſervices, and paying ſuch yearly rent for 
the ſame, as he by his grant required; and that afterwards 
this great man parcelled his land to other. meaner men, 
enjoining them ſuch ſervices and rents as he thought good, 
and ſo as he became tenant to the King, the inferiors be- 
came tenants to him. See Perkin's Reſervations 670. and 
Horne's Mirror of Juſtices, lib. 1. cap. de Roy Alfred, and 
Fulbeck, fol. 18. And acearding 0 this our cuſtom, all 
lands holden in fee throughont Fraues are divided into 
fieffs and arrieri fieffs, whereof the former are ſuch. as are 
immediately granted by the King the ſecond, fuch as 
the King's feudatories, do grant. to others. Gregerii Syn- 
tagm. lib. 6. cap. g. num. 3. q ovy , ne 
In theſe days, a manor rather ſignifieth the juriſdiction 
and royalty incorporeal, than the land or fite. For a man 
may have a manor in gro/s, (as the la termeth it) that is, 
the right and intereſt of a court-baron, with the perqui- 
ſites thereunto belonging, and another, or others have 
every foot of the land: Litchin, fol. 4. Brote, boc titulo 
per totum. Bratton, lib. 4. cap. 31, num. 3. divideth mu- 


| nerium into capitale & non capitale. See Fer. 


A manor may be compounded of divers things, as of a 
houſe, arable land, 


be by long continuance of time, beyond the memory of 


man; for at this day a manor cannot be made, becauſe 


a court- baron cannot ,now be made, and a manor cannot 


I be without a court- baron, and ſuitors or freeholders, two 
| at the leaſt; for if all the freeholds, except one, e/cheat 


to the lord, or if he purchaſe all, except one, there his 


manor is gone KK in common 


ſpeech it may be ſo called. 


are thereby ſevered by the act of the party; though it is 
— if by act of law, as by partition, 6 Rep. 64. 


There are two coparceners of a manor; the demeſnes are 


aſſigned to one, and the ſervices to the other, the manor 
is gone; but if one die without iſſue, and the manor de- 


ſcends to her who had the ſervices, the manor is revived 
again, for the ſeverance as by act in law. 1 INH. tag: 


8 Rep. 79. 3 Salt. 4g, 40. A ney manor may ariſe 
and revive by operation of law. 1 Leon. 204. A manar 
cannot” be ut a court- baron: and it muſt be time 


— 


? 


re, meadow, wood, rent, ad- 
| vowſon, court-baron, and ſuch like; and this ought to 


| By a grant of the demeſnes and ſervices, the marior 
t him, | paſſeth; and by grant and render of the demeſnes only, 
rante dalitio. the manor is deſtroyed, becauſe the ſervices and demeſtes - 


* 


** 
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Wiſe a court<baron cannot now be made. I Jil. 38, 
108. E may contain one or more villages or hamlets; or 
— * part of a village, Sc. And there are capital 
-manors, or honours, which have other manors under 
them, the lords whereof perform cuſtoms and ſerwices to 
the ſuperior lords: 2 nf: 67: 2 Noll. Abr. 72. There 
may be alſo cuſtomary manors, granted by copy of court- 
roll; and held of other manors. 4 Rep. 26. 11 Re 17. 
But it cannot be a manor in law, if it wanteth freehold 
tenants; nor be a cuſtomary manor, without copyhold ; 
tenants; ſo if there are no ſuitors in a court-baron but 
one; or there be only one copyholder in a cuſtomary ma- 
nor: for there ſhould be two freeholders, or ſuitors at 
leaſt. 1 In. 38. Lite. 73. 2 Noll. Abr. 121. But it 
is ſaid, if there be but one freehold tenant, the ſeigniory 
continues between the lord and that one tenant. 1 
And. 257. 1 Nelſ.” Abr. 524. The cuſtom remains, 
Where tenements are divided from the reſt of the manor, 
the tenants paying their ſervices; and he, who hath the 
freehold of then; may keep a court of ſurvey, c. Co. 
Elz 163g. See Copybold, and 15 Vin. Abr. tit. Manor, 

and Blatk. Cm. 2 V. 90. 25 1747 1153-488 | 
MANSE, (man/a) An habitation, or farm and land. 
Selm. See Mn un. 
MANSER, A baſtard. Cywell . 
"MANSION, "(manfio a manendo): Among the ancient Ra- 
mans, was a place appointed for the lodging of the prince, 
or ſoldiers in their journey; and in this ſenſe we read pri- 

mam manſionem, &c. It is with us moſt commonly uſed 
for the lord's chef dwelling-houſe within his fee; other- 
wiſe called the capital meſſuage, or manor place. Skene. 
Some ſay it is a dwelling of one or more houſes without a 
neighbour: and manſion-houſe is taken in law for any 
houſe of dwelling of another; in cafes of committing bur- 
glary, Ge. 3 Co. Inſt: 64. The Latin word manſa, ac- 
cording to Sir Edward Coke, ſeems to be a certain quan- 
tity of land: hida vel manſia, and man/a, are mentioned in 
ſome old writers and charters. Fleta, lib. 6. And that 
which in ancient Latin authors was termed hida, was af- 
terwards called manſus.— Manſio eſſe. poterit conſtructa ex 
phiribus domibus vel una, que erit babitatio una & ſola fine 
vicino; etiam & ſi alia manſio fit vicinata non erit villa, 
quia villa eſt ex pluribus manſionibus vicinata & collata ex 
pluribus viicnis. Bract. lib. 5. p. 1. | 

© MANSLAUGHTER, (bomicidium, 
flyce)"Is the unlawful killing a man without any propenſed 
malice; as when two perſons meet, and upon ſome falling 
out, the one kills the other. It is done in a preſent heat, 
on a ſudden quarrel, and upon a juſt provocation; and 
without any deliberate intention of doing miſchief: and it 
differs from murder only, in that it is not done with fore- 
going malice; and from ' chancemedley, having no preſent 
intent to kill. Staundf. P. C. lib. 1. cap. 9. and Bratton, 

c. 9. This crime is felony; but for the firſt time admits 

of clergy : and there can be no acceſſaries to this offence 
before the fact, becauſe it muſt be done wittwut preme- 
ditation. H. P. C. 217. In the laws of - Canutus, the 
ſame diſtinction was made between murder and man- 

flarighter, as now; for we find, if a man was killed wil- 
fully and premeditately, then the offender was to be de- 
livered to the kindred of the ſlain, &c. But if, on his 
trial, the fact was proved not to be wilful, then he was re- 
ſigned to the biſhop, Sc. Leg. 53. e 


What it is, that conſtitutes manſlaughter, and the difference 
between that, and murder. : 

 Manſlanghter muſt be upon a ſudden quarrel, where the 
party ' guilty does not appear to be maſter of his temper, 
by talking calmly - on the quarrel, or afterwards in other 
diſcourſe, whereby the heat of blood may be preſumed to 
be cooled. Crompr. 23. Kel. 56. Therefore if two per- 
Tons meet together, and in ſtriving for the wall, one of 
them kills the other, this is man/laugbter and ſo it is, if, 
upon a fudden occaſion, had gone into the fields 
and fought; and one had killed the other; for all is one 
eontinued act of paſſion, on the firſt ſudden occaſion. 
Int. St, 553. H. P. C. 48. And if two perſons; who 
have formerly fought on malice, are afterwards to all ap- 
pearance reconciled, and fight again on a freſh quarrel, 
and one of them is killed, it ſhalt not be conſtrued: that 
they were moved on the old grudge, unleſs it appear by 


' 


„ 
- 
- 


o 
- 
1 


3 upon him. bid. 55, 60, 135. 


with another, and ſides with him and kills the 
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the hole circumſtances of the fact. 1 Hawk. P. C. 82. 
If two men fall out on a ſudden and fight, and one breaks 
his ſwofd, and a ſtranger ſanding by lends him another, 
with which he kills his adverſary, it is -manſlaughter in 
both. H. P. C. 66. And where a ſtranger to a perſon, 
a man's ſervant, Sc. coming ſuddenly, ſees him fighting 
other; 


this is only her alſo if a man's friend is aſſault. 


manſlaughter : 
ed, and he, in vindication of his friend, on a ſudden takes 


up a miſchie vous. inſtrument, and kills the enemy of his 
friend, this is manſlaug hter: ſo where a perſon in reſcuing 
another, injuriouſſy reſtrai ned of. his liberty, by pretended 
preſs-maſters, Sc. kills any of them. H. P. C. 5. Ploed, 
101. Kel. 46, 136. H Hs ih WR. ot 


EEE) wo © {4 


. 71 1 
4 g 111 8 W Officers, &c. E * 
But if the perſon killed were a bailiff, or other officer of 


£13.45 2 


zuſtice, . reſiſted W the due execution of his du- 


ty, it would be m  Kelw. 67, 86. If a maſter go 
with malice to kill a perſon, and his ſervants being with 
him know nothing thereof, and then they join in the aſ- 
Fault and murdet, it is but manſlaughter” in the ſervants: 
thougli if the maſter have malice, and he tells his ſer- 


|| vants of it, and that his intention is to kill the party, and 


E 


with their maſter; if they kill him, it is murder 
maſter; and ſervants. Dyer 26. 9 Rep. 66. 
hu. 100. There were two men in an inner chamber 
quarrelling, and together by the ears; a brother of one 
of them ſtanding at the door, that could not get in, cried 
to his brother to make him ſure, and preſently after he 
gave the other a mortal wound; this was held manſlaugh- 
ter in him that ſtood at the door. Trin. 1 Fac. 1. 
Abr. 493. Several. perſons having forcible poſſeſſion of a 
houſe, afterwards killed the perſon whom they had eject- 
ed, as he was endeavouring in the night forcibly to re- 
gain the. poſſeſſion, and to fire the houſe; and they were 
adjudged only guilty. of manſlaughter, notwithſtanding 
they; did the fact in maintenance of a deliberate injury, 
becauſe; the party ſlain was ſo much in fault himſelf: yet 
if in ſuch, or any other quarrel, whether it were ſud- 
den or premeditated, a. juſtice of peace, conſtable, or 
even a private perſon, be killed in endeavouring to keep 
the peace, he who kills him is guilty of murder. 1 Haut. 
nee EE I 
n % ihe O provocation, Sc. 
It hath been 8 ged, that upon a killing on a ſudden 
quarrel, if a man be ſo far provoked by another, by words 
or as to make a puſh at him with a ſword, or 
ſtrike at him with any other ſuch weapon as manifeſtly 
endangers his life, before the other's ſword is drawn, and 
thereupon a fight enſues, and he who made ſuch aſſaul 
kill the other, it is murder; for by aſſaulting the other 
in ſuch a manner, without giving. him an opportunity 
to defend himſelf, ſhewed that he intended to kill bim: 
but in caſe he, who draws upon another in a ſudden quat- 
rel, make no paſs at him till his ſword is drawn, and 
then fighting with him kill him, he is guilty of man/laug 
ter only; . becauſe by giving the other time to be on 
his guard, he ſhews his intent is not ſo much to kill, a 
to combat with the other, according to the common no- 
tions of honour. Kel. 61, 131. 1 Hawk, P. C. 81, 
82. 


And as to provocations, no treſpaſs, breach of a mans 
word, or Lang by words, &c, will be thought a juſt 
ovocation to excuſe the killing of another. Did. 130- 
hough if upon ill words, as giving the lie, or Fe 
another a ſon of a whore, both parties ſuddenly fight, an 
one. kills the other, this is ughter ;, and if one of 
words aſſaults another, by pulling him by the 05 
and he that is aſſaulted draws his {word and immed Y 
kills the other, this. is but man/laughrer ; for an ing 
was offered to the ſlayer, from whence he might rea 
ably apprehend that there might be ſome further 


lf a man is taken in N e with another l — 
and the huſband draws his ſword and preſently e 
adulterer; this is a juſt provocation, and makes 

ſlaughter... 1 Vent. 158. er ee Huf baru 


* 


1 
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There is man/laughter | a. 
tute: By the 1 Jac. 1. c. 8. If any perſon ſhall fab an- 
other, not having then a weapon drawn, or not ftricken 

ſo that 
— or fore- thought, it is felony without benefit 
of clergy: But this doth not extend to perſons ſtabbing 
others /e defendendo, or by misfortune, c. with no intent 


to commit manſlaughter ; 


other, and not to t were aiding or abetting. H. 


. C. 58. A blow given, or weapon drawn at any time 


during the quarrel, before the thruſt or ſtab given, is with- 
in the ſtatute; and drawing out a piſtol, and leveling it at 
the party killing, or throwing a pot, bottle, &c. at him, 
are within the equity of the words, having a weapon 
drawn. 5 Lev. 255, 256. So if the party killed have a 

in his hand; clergy ſhall be allowed. 'Godb. 1 54. 
And he that is ouſted of clergy by this ſtatute muſt be ſpe- 
cially indicted upon it; r even then, the jury may 
find manſlaug bter generally: for the ſtatute makes no new 
offence, but only takes away the benefit of the clergy, 
which was allowed at Common law. H. P. C. 58, 266. 
The ſtatute is but a declaration of the Common law; and 
made to prevent the compaſſion of juries, who oftentimes 
were perſuaded to believe, that to be a provocation to ex- 
tenuate the crime of murder, which in law was not. Kel. 
55. And on the ſtatute 1 Fac. 1. of Stabbing, it has been 
uſual to prefer two indictments, one of murder, another up- 
on this ſtatute, and put the priſoner to plead to both ; then 
to c the jury, firſt, with the indictment for murder, 
and if they find it not to be that crime, to inquire on the 
other bill, becauſe if convicted of either, the offender is 
excluded his clergy. 1 Hale's Hift. P. C. 468. 


Of accidents bappenings from two perſons playing together. 
wo maſters of defence play at hand-ſword, and one 
wounds the other, of which he dies, it is only man/laugh- 
ter; and it is ſaid not to be felony where they play by 
the King's command, for that they play by conſent to 
try their manhood, and may be the better able to do the 
King ſervice upon occaſion. 3 Inf. 56, 160. Dalt. 
252: Hob, 134. When two perſons play at foils, and 
one kills the other, it is man/laughter. H. P. C. 92, 57. 
Though if one kill another at wreſtling, or ſhooting in 
bow and arrow at buts, Sc. this will not be man/laughter 


in the offender. Kelw. 168. Theſe laſt caſes are without 
an ill intent. | 


Of inconfiderate afts, without evil intention, from which the 
dtath of any one enſues. Et e contra. 

If one ſhoots off a gun in a high-way, or throws a ſtone 
over a wall, in a place where people often meet, and a 
perſon is killed; or at another in play, and kill him; if 
done without any evil intention, it is manſlaughter, 3 Inft. 
57. But if an unlawful act be done with an ill intent, 
and the act is deliberate, if death happens, it is mur- 
der. H. P. C. 32, 44. 3 Ii. 56. Kel. 112. A per- 
ſon ſhoots at the tame fowl of another, which is an un- 
Jawful act, and kills a ſtander-by, it is murder: if he be 

ing at a hare, wild fowl, and not qualified to kee 
2 gun, or to kill game, it is manflanghter : And 'w 
he is qualified to keep a gun, it is only chancemedley. 
in caſes of this nature, it ought 
4 the unlawful act, doth tend imme- 
ately, or by neceſſary conſequence, to the injury of an- 
other. H. P. C 31. Kel. 11). A man drives his car 
— — and it goes over a child in the ſtreet; if he ſ& 
8 cud, and yet drive upon him, it is murder; but if he 
not the child, it is man/laughter. And if a child run 
_ the way, and the cart runs over him, before it 
3 Y rom to make a ſtop, it is per infortunium. 1 
= Hit. P. C. 416. See Chanctmedley and Mur- 
«bg ANSTEALING or KIDNAPPING. - The forcible 
that ion or ſtealing away of man, woman, or child, from 
—— country, and ſelling them into another, was ca- 
e. by the Jewiſb law. Exod. xxi. 16. So by the Civil 
it Was puniſhed with death. FF. 48, 15. 1. The 
2 law of Zngland hath puniſhed it with fine, im- 


3 inf. 59. 
be conſidered how far 


Puniſhment of 2 in particular caſes, 26 
— as murder, by ſta- 


he dies within ſix months, although it were 


and the ſtatute relates to the par- pag 
ty only, chat — 2 the ſtroke, or ſtabbed the 
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and pillory; Naym. 454. 1 Sew. 22. Kix. 
. 10. and vide 2. 11 iz . g. c. J. and 
Cm. 4 V 2tg. a 5 — 
MANSUM, CAPITALE, The manor-houſe or ui, 
or court of the lord. Kenner's Antiq. _ A nn 
MANSURA and MASURA, are ufed in Dimn/dey und 
other ancient records, for Munftones vel babitacuda vuiliro- 
. MANSUS, Anciently a farm. Selden's Hit. of Tubes, 
6 ESE - 


MANSUS PRESBYTERI, The manſe or houſe of re- 
ſidence of the pariſh-prieft; being the parſonage or vica- 

rage-houſe. Paroch. Antig. 431. 5 e 
ſANTHEOF, (From the Lat. Maxnnus, a nag, and 


Sax. Theoff, i. e. Thief) Sighified; anciently, an horſe- 
ſtealer. | . Alfred. 4, + 4 , ne — 
MANTILE, ls a long robe; from the French word man- 


tenn, mentioned in the Star. 24 H. 8. C. 18. 9 

MANUALIA BENE FICIA, Were the daily diſtribu-+ 
tions of meat and drink to the canons and other members 
of Cathedral churches, for their preſent ſubſiſtence. 
Conſuetudinem, &c. qua cuntnici & ati 'benefictatt ſeu clerics 
cathedralium, & aliarum collegiatarum reriqurum, diftribie« 
tiones que manualia beneficia. nuncupuntur, Er. Lib. 
Statutor. Eccleſ. Sancti Pauh London. MS; + 

MANUALIS OBEDIENTIA, Is uſed for 38388 
dience, or ſubmiſſion upon oath. Henricus de Teiſdale 
Rectur Ecclefiee de G. fecit pro illa Dominn Johanni Archie- 
piſcopo Ebor. Manualem Obedientiam apud Ebor. 11 Kal. 
Maii 1295. Ex Regiſtr. E bor. | 

MANUCAPTIO, A writ that lies for a man taken on 
ſuſpicion of ſelony, Sc. who cannot be admitted to bail 
by the ſheriff, or others having power to let to mainprije. 
F. N. B. 249. | BY A ds IG AG 

MANUAL, (Manalis) Signifies what is employed or 


| ufed by the hand, and whereof a preſent profit may be 


made: As ſuch a thing in the manual occupation of one, is 
where it is actually uſed or employed by him. Sraundf. 
Perg. 54. 3 1 

MANUFACTURE, A commodity produced by the 
work of the hand; as cloth, Er. Merch. Dia. All per- 
ſons may work in manufacture of hemp, or flax, or tape- 
ſtry. 15 Car. 2. c. 15. Proviſions againſt frauds in the 
mantfattures of woollen, linen, and iron. 1 Anh. Star. 2. 
r. 18. 13 Geo, 2. c. 8. Workmen in the woollen manu- 
facdures to be paid in money only. 10 Ann. c. 16. Penal 
ties on manufacturers in leather embezzleing their work. 13 
Geb. 2. c. 8. Manufacturers in leather ſhall be paid their 
wages in money. Jbid. Regulations of the manufuctu- 
rers in woollen, linen, iron, leather, &r. and for the pay- 
ment of their wages. 22 Geb. 2. c. 29. Penalty on ſe- 
ducing manmfacturers out of the kingdom, and on export- 
ing utenſils of the filk and woollen manafaftures. Stat. 23 
Geo. 2, c. 13. By the Stat. 22 Geo. 3. c. 27. Any perſon 
employed in working up any woollen, linen, filk, leather 
or iron manufacture, who (hall purioin, embezzle, ſecrete, ſell, 
pawn, exchange, or unlawfully diſpoſe of any of the matgri- 
als; ſhall be committed to the houſe of correction for four- 
teen days, and whipped; and for a ſecond offence to be 
committed for not leſs than three weeks, and ee 
The receiver to forfeit 20 l. or be whipped; and for a 
ſecond offence 40/7. or be whipped. See Labourers. See 
Black. Com. 4 V. 160. . (05 SE 

MANUMISSION: (Manumiſſo) Is the freeing a vil- 
lein or flave out of bondage; which was formerly done ſe- 
veral ways: Some were manumitted by delivery to the ſhe- 
riff, and proclamation in the county, &c. others by char- 
ter; one way of manumiffion was for the lord to take the 
bondman by the head, and ſay, I will that this man be free, 
and then ſhoving him forward out of his hands. And there 
was a manumiſſion implied; when the lord made an obliga- 
tion for payment of money to the bondman, or ſued him 
where he might enter without ſuit, Sc. The form of ma- 
numitting a perſon in the time of ill x. called The On- 
po is thus ſet down. — Si quis velit ſervum ſuum 
iberum facere, tradat eum vicecomiti per manum dextram, 
in pleno comitatu, & quietum illum clamare debet a jugo 
ſervitutis ſux per manumiſſionem, & oſtendat ei liberas 
portas & vias, & tradat illi libera arma, ſcilicet lanceam 
& gladium, & deinde liber homo efficitur. Lamb. Archai. 
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\MANU OPERA, Stolen goods taken upon a thief, ap- | of his Queen; and inſtead thereof; a mark ' was paid to 


prehended in the fact. See Mannopus. ChE. 
MANUOPERA, Cattle or any implements uſed to work 
in huſbandry.  - Mon, Angl. tom. 1. pag. 977, Hleta. lib. 
cap. 52. n Kun 1 
MaNUPASTUS. Signifies a domeſtick; Sæpe obvehit 
in foren ſi dialecto, pro famulo & ſerviente domeſtico. Spelm. | 
He ſhall be culpable as of a thing done by one of his fa- 
mily, or by his own hand— Erit culpabilis tanguam 
de manupaſto. Leg. Hen. 1. cap. 66. | 
-MANUPES, A foot of full and legal meaſure. - Cowell. 
MANURE, (colo, melioro) To till, plough, or manure 
land. Lit. Dit. , Ark. SHE 
- MANUS, Was anciently uſed for an oath,: and for him 
that took it as a compurgator. And it often occurs in 
old records; Tertia, quarta, &c. manu jurare; that is, 
the party was to bring ſo many, to ſwear with him, that 
they believed what he voucbed was true: And we read 
of a woman accuſed of adultery; Multeri hoc neganti pur- 
2 ſexta manu extitit india, i. e. ſhe was to vindicate 
reputation upon the teſtimony of ſix compurgators. 
Reg. Eccl. Chriſt. Cant. If a perſon ſwore alone, it was 
propria manu & unica. The uſe of this word came pro- 
bably from its being required at a perſon's „to juſtify 
himſelf; or from Ern the band upon the New T - 


4 


ment, on taking the oa! | EA, 
MANUS MEDIA & INFIME HOMINES, Men 
of a mean condition, of the loweſt degree Et plures 
mediæ manus-quos ex juſtis & rationabilibus caufis Rex pa- 
ter exbæredaverat. Radulphus de Diceto ſub anno 1112. 
—— Inferioris & infimæ manus homo. [dem ſub annis 
1138, 1185. we 

MANUTENENTIA, Is a writ uſed in caſe of mainte- 
nance. Reg. Orig. fol. 182 & 189. See Maintenance. 

. MANWORTH, The price or value of a man's life, or 
head; for of old every man was rated at a certain price, 
according to his quality, which price was paid to the lord 
in ſatisfaction for killing him. CYwell. | 

. MAPS AND PRINTS. See Books. And 8 Geo. 2. c. 19. 

MARA, A mere, lake, or great pond, that cannot be 
drawn dry. - Mon. Angl. tom. 1. p. 666. ———— Caftrum 
& manerium de Bolynbroke, cum ſoke, mara & mariſco. 
Paroch. Antiq. 418. 

MARCA, A certain quantity of money. See Mark. 

. MARCATUM, The rent of a mark by the year, ancient- 
ly reſerved in leaſes, Sc. Et unum marcatum redditus de, 
Sc. Mon. Ang]. tom. 1. p. 341. | 
MARC H, Earldom of, grants of its lands are to be 
under the Great Seal. 4 Hen. 7. c 14. 

MARCHERS or LORDS MARCHERS, Were thoſe 
noblemen that lived on the Marches of Hales or Scotland; 
who in times paſt. (according to Camden) had their laws, 
and poteftatem vite, c. like petty Kings; which are abo- 
liſhed by the fat. 27 H. 8. c. 26. and 1 Ed. 6. c. 10. 
In old records the lords Marches of Wales were ſtyled 
Marchianes de Marchia Wallie. See 1 & 2 f. & M. c. 


15. 0 | 
MARCHES, (marchia, from the Germ. march, i. e. 
limes, or from the Fr. marque, viz. Signum, being the no- 
torious diſtinction between two countries, or territories) 
Are the limits between England and Wales, or between us 
and Scotland; which laſt are divided into Weſt and Middle 
Marches. 4 Hen. 5. c. 7. 22 Ed. 4. c. 8. 24 Hen, 8. c. 
9. And there was formerly a court called the Court of the 
Marches of Wales, where pleas of debt or damages, not 
above the value of fifty pounds, were tried and determin- 
ed; and if the council of the Marches held plea for debts 
above that ſum, &c. a prohibition might be awarded. Hill. 
14 Car. 1. Cro. Car. 384. 3 be 
. MARCHET, (marchetum) Conſuetudo pecuniaria, in man- 
cipiorum filiabus maritandis. Bract. lib. 2. cap. 8. This 
cuſtom with ſome variation, is obſerved in ſome parts of 
England and M ales, as alſo in Scotland and the iſle of 
Guernſey: And in the manor of Dinevor in the county of 
Caermarthen, every tenant at the marriage of his daughter 
pays 10s. to the lord, which in the Britiſh language is 
| called Gwabr Merched, i. e. a maid's fee. The cuſtom 
for the lord to he the fir/f night with the bride of his tenant 
was very common in Scotland, and the North of England : 


the lord by the bridegroom; from whence it is denomi.. . 


nated marcheta mulieris. See Black, Com. 2 V. 82, and tit 
""MARCHIARE, To adjoin , er border upon, c, 
-MARCE To adjoin to, or border upon, 
MARCULUS, A om eg NE de 
MARDEN, alias AMawarden in Herefordſbire, its meg. 
dow and paſture how provided for. 3 Fac. i. c. 11, 
MARES. See Harſes. "5 
MARESHAL. See Mar/ſball. 
MARETUM, . (Fr. maret, a fen or marſh) Signifies 
marſhy ground, overflowed by the ſea or great rivers. C. 


65. _ 
MARINARIUS, A mariner or ſeaman: And maring- 


riorum · was the Admiral or warden of the port; 


which o were. commonly united in the ſame perſon ; 
the word Admiral not coming into uſe, till the latter end 
of the reign of King Ed. 1. before which time the King's 
letters ran thus Rex capitaneo marinariorum & 10 
dem marinariis ſalutem. Paroch. Antig. 32.2. 


. Who accountable for loſſes. 

The mariners of a ſhip are accountable to the maſter, 
the maſter to the owners; and the owners to the merchant, 
for all damages by negligence, or otherwiſe. Lex er- 
cat. or Merch. Compan. 66. It has been held, that if goods 
are ſtolen from a maſter of a ſhip, whilſt his ſhip is in the 
river of Thames, he is chargeable; though not when he is 
gone out of the realm, for a robbery committed at ſea : 
But it is otherwiſe adjudged, where 4t was proved there 
was no negligence in the maſter. Mich. 22 Car. 2. 1 Med. 


Rep. 85. 


N bat ſubjefts a mariner, to the loſs of his wages. 

If a mariner be hired, and he deſerts the ſervice before 
the voyage is ended, by the law marine, and by the Com- 
mon law, he ſhall loſe his wages: And if a ſhip is loft by 
tempeſt, c. the mariners loſe their wages, as well as the 
owners their freight; and this is to oblige them to uſe ther 
utmoſt endeavours to preſerve the ſbip. Leg. Oleron. 1 Sid. 


Proviſion for a wounded mariner. 

Where a mariner is wounded in the ſervice of a ſhip, 
he is to be provided for, at the charge of the ſhip; and if 
his illneſs is very violent, he ſhall be left aſhore with ne- 
ceſſary accommodations, and the ſhip is not to ſtay for 
him; if he recovers, he is intitled to his full wages, de- 
ducting what the maſter expended for him, Leg. Ol. c. 


7. 


Of the recovery of mariners wages, and other matters, reli- 
tive thereto. 

The Common law hath juriſdiction for mariners wages; 
and in the Admiralty they may all join. .1 Vent. 146. 
Perſonating mariners and receiving their wages; and forg- 
ing letters of attorney, Sc. or falſly taking out letters of 
adminiſtration, for the receipt of ſeamens wages, 1ncur 
a forfeiture of 2001. Sc. Stat. 9 & 10 V 3. 4 4: 
A late act hath ordained, That no maſter of a ſhip (hal 
retain any ſeaman or mariner, without a contract in . 
ing for his wages, on pain of forfeiting 5/. And |t 
mariner refuſe to proceed afterwards on the voyage, be 
ſhall forfeit his wages; and, on complaint to a juſtice d 
peace, he may commit the offender to the houſe of col. 
rection, to be kept to hard labour, not exceeding thirty 
days, &c. Alſo mariners abſenting from ſhips, cu & 
forfeiture 'of two days pay, for every day's . 
the uſe of Greenwich hoſpital; and leaving the fame be. 
fore diſcharged in writing, forfeit one month's wages 
But this ſhall not debar any mariner, belonging to 3 _—_ 
chant ſhip, from entering into the King's ſervice, &c. their 
the arrival of any ſhip, the maſter is to pay his men he 
wages in thirty days, or at the time of their Gy . 
ducting the penalties impoſed) on pain of 20. fn 
Geo. 2. c. 36. No, perſons ſhall pay to any mane 
common ſeaman, for a certain time, by any 948 . 
means whatſoever, nor may any ſuch mariner dak f 
wages, than after the rate of 35s. a month, on fa 


But it was abrogated by Malcom the Third, at the inſtance 


% 


forfeiting treble the value of the ſum agreed; but -, 


not to ſeamen hired in voyages, from 1 
— ſeas, to other parts there, or to Gr Britain, 
14 Cen. 2. c. 38. ; | 

Provikons for ſpipwrecked ſeanien, &c. 5 
Maſters of 25 20 Triſb ſhips, . to the chief 
f Spain, are to a certain tonnage duty, to per- 
e the reicht. of goods and merchandiſe; as a 
contribution for 1 * of I ſhipwrecked ; and other 
ſtreſſed ſubjects, oc. eb. 2. c. 38. 
wy 5 to be py y all maſters of veſſels, c. go- 
ing from any part of his Majeſty's dominions to Leghorn, 
for relieving mariners that are .ſhipwrecked, and taken in 
war, by flat. 10 Geo. 2. c. 24. 2 | 


Of exemption from Pr eſſng „ and relief of ſeamen's widows and 
| children, &c. | | 
Mariners ſerving in merchant ſhips, exempted from be- 


ing preſſed into the King's ſervice, for two years from 
their firſt going to ſea, and apprentices three years, &c. 


By the fat. 20 Geo. 2. c. 38. for the relief and ſupport of | 


maimed and diſabled ſeamen, and the widows and chil- 
dren of ſuch as ſhall be killed, ſlain, or drowned in the 
merchants ſervice, reciting that there is no penſion for 
ſeamen diſabled, Sc. in the merchants ſervice, and that 
they are willing to allow ſixpence per month out of their 
wages for the relief of ſuch as ſhall be diſabled, Sc. and 
the widows and children of ſuch as ſhall be killed, Sc. a 
corporation is erected, by the name of the preſident and 
governors for the relief and ſupport of, Sc. who may pur- 
chaſe lands for building an hoſpital, and are to provide 
for diſabled ſeamen therein, and to allow penſions to ſuch 
as they ſhall think proper, their widows and children. 
Seamen, who have not ſerved five years in the merchants 
ſervice, and contributed fixpence per month, not to have 
any benefit of this act. Seamen in the merchants ſervice 


to pay ce per month, and the maſter of the ſhip 
to retain the ſame, out of their Pays and pay it over to 
the receiver of the corporation. Mariners in the Ea India 


company's ſervice, are exempted from the duty, and ex- 
—_ the benefit of this act. See 13 Geo. 2. c. 17. And 
ee Navy. | 
' MARINERS, Wandering up and down, and who ſhall 
not ſettle themſelves to work, or have not a teſtimonial, 
under the hand of a juſtice, ſhewing where they landed, 
and whether to go, &c. Or having ſuch teſtimonial, if 
they exceed the time limited more than fourteen days, not 
being ſick in their paſſage home, Fc. it is felony by the 
ſtatute 39 Eliz. c. 17. But if they cannot work for want 
thereof, the two next juſtices upon their complaint ſhall 
take order that they may be provided of work ; or other- 
wiſe may tax the whole hundred, till relief ſhall be had. 
Stat. Mid. And every pariſh may be charged for relieving 
mariners, as for maimed ſoldiers; and they ſhall be re- 
leved by the treaſurer of the county, Cc. 43 Eliz. c. 3. 
See Black. Com. 4 V. 165. 
MARINE FORCES, While on ſhore regulated and ſub- 
Jetted to Martial law, and to be furniſhed with quarters, 
&c. 28 Geo. 2. c. 11. 29 Geo. 2. c. 6. 30 Gee. 2. c. 
11 


MARISCUS, Is a word uſed in Domęcie- Boat, and 
— 1 palus, or locus paludgſus, a marſhy or fenny 
grou 

MARITAGIO AMISSO PER DEFALTAM, Is a writ 
or the tenant in frank-marriage, to recover lands, c. 
whereof he is deforced by another. Reg. fol. 171. 

MARITAGIUM, That portion which is given with a 
ho in —_ e. See Glanvil : In alio modo accipitur 

ecundum leges Romanas, ſecundum quas proprie appellatur 
dvs, id quod cum muliere datur viro, quod vulgariter dicitur 
maritagium, Lib. 2. c. 18. 

Maritagium, or marriage, ſtrictly taken, is that right 
which the lord of the fee had, to the daughters of 
his vaſſals after their death : Others tel us, it was that 
profit which might accrue to the lord, by the marriage of 
one under age, who held his lands of him by knight's ſer- 
wee. This ſeems plain by the ſtatute of Merton, c. 7. 
2 3 2 infra etatem eft, de vero jure pertinet 
is MARITAGIUM HABERE, To have the free diſpoſal 


| thing belonging to the ſea: 


hs 
, WIL n I 


„ 


of England, while they had the cuſtody of all wards or 
heirs in minority. Cowell. | | 
„ (maritimus) Signifies ſed affairs: any 


| MARITIMA ANGLIZA, The profit and emolument 
ariſing to the King from the ſea, which anciently was col- 
lected by ſheriffs; but it was afterwards granted to the 
Lord Admiral. Richardus de Lucy dicitur habere ma- 
ritimam Angliæ. Pat. 8. H. 3. m. 4. CS 

MARK, (marca, Sax. mearc.) Of ſilver; is now thirteen 
billings and four-pence i Tho' in the reign of Hen. 1. it 
was only ſix ſhillings and a penny in weight; and ſome 
were coined, and ſotne only cut in ſmall pieces; but thoſe 
that were coined, were worth ſomething more than the 
others. In former times, money was paid, and things 
valued oftentimes by the mark; A/ignavimus Regin. pro 
dote ſua mille marcas argenti annuatim, 135: 4d. computa- 
tis pro marca. Patm. 3 Job. m. 17. We read of a mark 
of gold of eight ounces, of 61. in ſilver; or as others write 
61.135. 4d. Stow's Annal. 32. Rot. Mag. Pipe. Ann. 1 Hen. 2. 

MARK TO GOODS, Is what aſcertains the pro 
or goodneſs thereof, &c. And if one man ſhall uſe the 
mark of another, to the intent to do him damage, action 
upon the Caſe lieth. 2 Cro. 471. A penalty is inflicted 
in this caſe, by 23 Eliz. c. 8. 

MARKET, (mercatus, from mercando, buying and ſell- 
ing) Is the liberty by grant or, preſcription, whereby a 
town is enabled to /et up and open ſbops, &c. at a certain 
place therein, for buying and ſelling, and better proviſion 
of ſuch victuals as the ſubject wanteth: it is leſs than a 
fair; and uſually kept once or twice a week, Bra#. lib. 2. 
cap. 24. 1 Inſt. 220. And according to Bratton, one 
market, ought to be diſtant from another Sex leucas (vel 
milliar.) & dimidiam, & tertiam partem dimidiæ If one 
hath a market by charter or preſcripmon, and another ob- 
tains a market near it, to the nuſance of the former; the 
owner of the former may avoid it, 1 IA. 406. Alſo 
where a man has a fair or market, and one erects another 
to his prejudice, an action will lie: And ſo it is ſaid of a 
ferry. 2 Roll. 140. 1 Mod. 69. | 

The fair or market is taken for the place where kept : 
And formerly it was cuſtomary for fairs and markets to be 
kept on Sundays; but by ſtatute 27 H. 6. c. g. no fair or 
market to be kept-upon any Sunday, or upon the feaſts of 
the Aſcenſion, Corpus Chriſti, Good Friday, All Saints, c. 
except for neceſſary victuals, and in time of harveſt; And 
they ought not to be held in church yards, by 13 Ed. 1: 
c. 6 All fairs are markets: And there may be a market 
without an owner ; tho* where there is an owner, a butcher 
cannot preſcribe to ſell meat in his own houſe upon a mar- 
ket day; for the market muſt be in an open place, where 
the owner may have the benefit of it. 4 ft. 272. No 
market ſhall be held out of the city of London within ſe- 
ven miles: Tho' all butchers, victuallers, Sc. may hire 
ſtalls and ſtandings in the markets there, and ſell meat and 
proviſions, on four days in a week, Sc. Cit. lib. 101. 
In the country, things ſold in the markets are to be in the 
uſual place appointed for the ſale : But in London every ſbop 
is a market overt, for ſuch goods as are put there to be ſold, 
by the trade of the owner ; tho if the ſale bein a ware-houſe, 
and not publickly in the ſhop, the property is not altered. 
5 Rep. 83. Moor 300. Sed qu? Sale upon a Sunday, tho 
in a fair or market, -will not alter the property of the thing 
ſold. This means as ta goods ſtolen, and not the proper- 
ty of the perſon ſelling, and which he hath not any legal 
authority to ſell. See infra. Perſons that dwell in the 
country, may not ſell wares by retail in a market town, 
but in open fairs: But countrymen may fell goods in groſs 
there. Stat. 1 2 P. & M. 1. 

All contracts for any thing vendible in markets, 6c. 
ſhall be binding, and fales after the property, if-made ac- 
cording to the following rules, viz. 1. ſale is to be 
in a place that is open, ſo that any one that paſſeth by may 
ſeeit, and be in a proper place for ſuch goods. 2. It muſt 
be an actual fale, for a valuable conſideration. 3. The 


buyer, is not to know, that the ſeller hath a wrongful poſs 
ſeſſion of the goods fold. - 4. The fale muſt not be frau- 
dulent, betwixt two, to bar a third perſon of his right. 5. 
There is to be a ſale, and a contract, by perſons able to 
contract. 6. The contract muſt be originally, and wholly 


an heireſs in marriage, a favour granted by the * 


in the market overt. 7. Toll ought to be paid, where re- 
: quired 


+ , quired by ſtatute, Sc. | ) 
night, but between ſun and ſun; (tho if the ſale be made | German March, 
in the night it may bind the parties.) A fale thus made | Comes & præfectus limitis. 


M AR 
8. The ſale is not to be in the 


ſhall bind the parties, and thoſe that are ſtrangers, as have 
a right. 5 Kep. 89. | 

But it ſhall-not bind the King, for any of his goods ſold 
in market overt; -tho' regularly it bindeth infants, feme co- 
verts, men beyond ſea, and in priſon, perſons Non com- 
pos, &c. 2 Inft. 713. And yet if a ſale be made by an 
infant, or feme covert, where they appear, or are known 
to be ſach, (except by a woman covert for ſuch things as 
the uſually trades for, by 
eth not. 5 Rep. 83. Sale of goods ſtolen in London to 
brokers,” Sc. alters not the property. 1 Fac. 1. c. at. 
And the ſtatutes which ordain, that toll-takers ſhall be ap- 
pointed in markets and fairs, to enter in their books the 
names of the buyers, ſellers, vouchers and prices of horſes 
ſold, and deliver a note thereof to the buyer, Sc. ſecure 
the property of ſtolen horſes to the owner, although fold 
e repays what was bona paid 
for the horſe. 2 & 3 P.& M. c. J. and 31 El.c. 12. 

Every one that hath a market, ſhall have toll for things 
fold, which is to be 2 by the buyer, and by ancient 
euſtom may be paid for ſtanding of things in the market, 
tho? nothing be ſold ; but not otherwiſe: A prepowder cours 
fs incident as well to a market as a fair; and proprietors of 
markets ought to have a pillory and tumbrel, Cc. to pu- 
niſh offenders. 2 Inf. 221. 4 inf. 272. 1 Inf. 23, 
Keeping a fair or market, otherwiſe than it is granted, as 
by keeping them upon two days, when only one is grant- 
ed; or on any other day than appointed; extorting toll 
or fees where none are due, Sc. are cauſes of forfeiture. 
Finch 164. And if a perſon erects ſtalls in a market, and 
does not leave room for the people to ſtand and (ell their 
wares, ſo that they are thereby forced to hire ſuch ſtalls, 
the taking money for the uſe 
tortion. 1 Ld. Raym. 149. 
MARKET-TOWNS, Penalty on perſons living in the 
country, and felling by retail in market towns. 1 &a 
P. & M. c. 7. | | . 

' MARKETZELD, or MARKETGELD, Signifies toll 
of the market; the word Zeld denoting a payment. 
valent per ann. le ſtreteward & le marketzeld, xvuii's in om- 
mi terra pertinen. ad honorem de Haulton. Ex Cod, MS. in 
Bibl. Cotton. 

MARK-PENNY, Was a penny anciently paid at the 
town of Maldon, by thoſe who had gutters laid or made 
out of their houſes into the ſtreets. Hill. 15 Ed. 1. 

+ MARLBOROUGH, The honour of Hood/tock granted 


to the Duke of Marlborough in reward of the victory at | 6 


Blenheim, &c. 23 & 4 Ann. c. 6. The honours ſettled 
upon his poſterity, 5 Ann. c. 3. An annuity from the poſt- 

ce ſettled on the Duke of Marlborough, 5 Ann. c. 4. For 
paying the arrears due for building Blenbeim-bouſe, 1 Geo. 
1. f. 1. c. 12. ſel. 34. a | 

MARLE, (maria, from the Sax. margel, i. e. medulla) 
Otherwiſe called Malin, is a kind of earth or mineral 
which in divers counties of this kingdom is uſed to ferti- 
lize land. 17 Ed. 4. cap. 4. | 

MARLEBERGE, Statutes made there, 52 Hen. 3. 

MARLERIUM, . or MARLETUM, A marle pit. 
Sciant quod habeant libertatem in marleriis, Sc. Et quod ca- 
piant marlam ad terram ſuam marland. Chart. Roger de la 
Zouch. 

MARQUE, (from the Sax. mearc, fignum,) We uſe the 
word in the ſame ſenſe to this day, when we ſay, Give 
ſuch a thing a mark or ſign; but in our ancient ſtatutes it 
ſignifies as much as repri/als, as in ſtat. 4 H. 5. cap. 7. 
where marque and repriſals are uſed as /ynonyma; and let- 
ters of marque are found, in the ſame ſignification, in the 
fame chapter. Cowell, 

The law of marque in what caſes to be uſed, 27 Ed. 3. 
fe. 2. c. 17. Letters of requeſt and letters of marque ſhall 
be granted by the Chancellor to thoſe that are grieved a- 
gainft truce, 4 Hen. 5. c. . Goods taken on board ene- 
mies ſhips, to. be lawful prize, though belonging to fo- 
reigners in amity, 14 Hen. 6. c. 7. See Repriſal. See 
Black. Com. 1 V. 258. 


MARQUESS, or MARQUIS, (Marchio} Is now a ti- | 


tle of honour before an Earl, and next to a Duke : And 


her huſband's conſent) it bind- 


them, in that caſe, is ex- | fan 


M AR A 

by the apinion of Hatoman, the name is derived from the 
ignify ing org nally Cufos Limitis, or 
the reign of King Rich, 2. 
came up firſt the title of Marquis, which was a governg, 
of the marches ; for before that time, thoſe that governed 
the | marches were called commonly Lords Marches, and 
| not Marqueſſes, as judge Doderidge has obſerved in his ln 
| of Nobility and Ee: Seldon j Mare-clau/. Iib. 2. . 10. 
A marguis 18 created by patent; and anciently by cid 

| of ſword, mantle of Hate, Cc. ; 
MARRIAGE, (mariagium) Isa civil and religious con- 
tract, whereby a man is joined and united to a woman, for 
the ends of procreation; and ſiguifies not only the lawful 
joining of a man and wife, but alſo the intereſt of beſtoy. 
ing a ward or widow in marriage, in our ancient lau 
Mags. Chart c. 6. EE 
itagium is likewiſe a to land given in mar. 
riare; and chat portion which the buſband receives with 
his wife. Brad. lib. 2. cap. 34. Glanv. lib. J. c. 1. ln 
this ſenſe there are divers writs, De maritagio, Se. Reg. 


171. qd nt, Po 56 

| There's further a term called Duty of Marriage, ſigni- 
fying an en on women to marry; who formerly 
held lands, rged with perſonal ſervices, in order to 
render them by their , Cowell, _ 

| Marriage generally the conjunction of man and wo- 

man, in a ant ſociety, and agreement of living toge- 
ther; till the contract is diſſolved by death or breach of 
aith, or fome notorious miſbehaviour, deſtructive of the 
end for which it was intended. It is one of the rights of 
human nature; and was inſtituted in a ſtate of innocence, 
for preſervation thereof: And gary more is requiſite to 
a compleat marriage, by the laws of England, than a full, 
free, and mutual conſent between parties, not dilabled to en- 
ter into that ſtate, by their near-relation to each other, in- 
Cy, precontract or impotency. . 

As to the ſolemnization of marriage, this is regulated by 
the * 25 os. of Wn nation 2 we reſide; and 
every ſtate allows ſuch privileges to the parties as it deems 

ent, and denies ſegal ES to thoſe who te- 

fuſe to ſolemnize their mgr7iage, in the manner the ſtate 
requires; but they cannot Allee a marriage celebtated in 
another manner, marriage being of divine inſtitution, to 
which only a fall and free conſent of the parties is neceſ- 
ſary. ore the time of Pope Innocent nl. there was no 
ſolemnization of marrigge in the church; but the man 
came to the houſe where the woman inhabited, and led 
her home to his own houſe, which was all the cere- 
remony then uſed. See 1 Roll. Abr. 359. 1 Sid. 


4 
Marriages by Romiſb Prieſts, whoſe orders are acknou- 
ledged by the church of England, are deemed to have the 
effects of a legal Marriage in ſome inſtances; but marriazes 
ought to be ſolemnized according to the rites of the church 
of England, to intitle to the privileges attending legal mu- 
riage, as dower, thirds, Cc. And by the ſtatute, popiſh 
recuſants convict, married otherwiſe than according to the 
orders of the church of England, by a miniſter lawfully 
authoriſed, and in ſome open church, Sc. ſhall be di- 
abled, the man to be tenant by the curtely, and the v0- 
375 to claim her dower, jointure, or widow's. eſtate, &: 
3 arc . I, C. 5. N . 22 
Marriage at Common law, is either in right, or in poſ- 
ſeſſion 4 and marriage de fat, or in reputation, as among 
Quakers, Cc. is allowed to be ſufficient to give title to 
perſonal eſtate. 1 Leon. 53. Wood's Inſt. 59. But m 
the caſe of a Diſſenter, married to a woman by a miniſter 
of the regation, who was not in orders; it Was = 
that when a huſband demands a right to himſelf as _ 
band, by the Eccleſiaſtical law, he ought 1 prove hinſe] 
a Huſband by that law, to intitle. him 10 it; And nov” 
ſtanding the wife, and the children of this marriage, fue) 
intitle themſelves to a temporal right by ſuch ma“! 
yet the huſband ſhall not, by the reputation of the #7” 
riage, unleſs he hath a ſubſtantial right : And this 2 
riage is not a mere nullity, becauſe by the law of _ 
the contract is binding; for tho' the poſitive law of m 
ordains marriage to be made by a prieſt, that =o 4 
makes this marriage irregular, and not expreſly vd. 
Salk. 119. But this is, in ſome caſes, altered by the 1, 
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vi, 26 Geo. 2. e. 33. The fubſtan 
es Marriages contracted between lawful” perſons, 
being ſolemnized in the face of the church, and conſum- 


| declared valid, notwithſtanding any preeon- 
w, not confurnmated, b 238. R 


, not conſummated, by far. 32 H. 8. c. 
o_ by 2 & f E 6. c. 23. And all Marriages 
ſolemnized by juſtices of peace during Olrver's uſurpation, 
were ordained to be good and valid, as if ſolemnized ac- 
cording to the rites and ceremonies of the church. Star. 
12 Car, 2. c. 33. 1 of ia 

The marriages that are made in'an ordinary courſe, are 
to be by aſking in the church, and other ceremomes ap- 
inted by the book of common prayer. 23 Ed. 6. c. 21. 
the ordinances of the church, when perſons are to be 
married, the banns of matrimony ſhall be publiſhed in the 
church where they dwell three ſeveral Sundays or holy- 
days, in the time of divine ſervice; and if, at the day ap- 
pointed for their marriage, any man do alledge any impe- 
diment; as pre- contract, conſanguinity, or affinity, pa- 
tents not conſenting, where under age, &c. why t 
ſhould not be married, (and become bound with ſufficient 
ſureties to prove his allegation, then the ſolemnization muſt 
be deferred until the truth is tried. Rubrick. And no 
miniſter ſhall celebrate matrimony. between any perſons 
without a faculty or licence, except the banns of marriage 
have been firſt publiſhed as directed, according to the book 
of Common Prayer, on pain of * per triennium; nor 
ſhall any miniſter; under the like penalty, join any per- 
ſons in marriage, who are ſo licenſed, at any unſeaſonable 
times, or in any private pron Se. Canon 62. | Alſo on 
the granting of licences, bond is to be taken, that there is 
no impediments of pre- contract, conſanguinity, ci Nor 
any ſuit or controverſy depending in any Eccleſiaſtical 
court, touching any contract of marriage of either of the 
parties, with any other; that neither of them are of better 


eſtate, than is ſuggeſted; and that the —_ be openly 
0 


ſolemnized in the pariſh church where one of the parties 
dwelleth, or the church mentioned in the licence, between 
the hours of eight and twelve in the morning Oath is to be 
likewiſe made before one of the Doctors of the Commons, 
that the man and woman live at ſuch a place, are willin 
to marry, and as to there being no impediment, &c. 3 
cences to the contrary ſhall be void; and the parties mar- 
hig are ſubject to puniſhment as for clandeſtine marriages. 
102. 8 
But notwithſtanding the canons aforementioned, mar- 
rages, eſpecially of perſons of quality, are frequently in 
their own houſes, out of canonical hours, in the evening, 
and often ſolemnized by others in other churches, than 
where one of the parties lives, and out of time of divine 
ſervice, &c. 
Parſons, vicars or curates, marrying any perſons, or 
employing other miniſters to do it, without publiſhing the 
banns of matrimony according to law, or without a li- 
cence for the marriage firſt had and obtain'd, ſhall forfeit 
100/. the perſon ſo married 10 l. and pariſh clerks, Gr. 
aſſiſting, knowing it to be ſo, 51, Stat. T7& 8W. z. c. 
25. And by a ſubſequent act, the preceding ſtatute is 
confirmed ; and extends to privileged places; ſo that if 
a parſon offending be a priſoner in any place, on convic- 
tion he ſhall be removed to the county gaol, there to re- 
man 1n execution charged with the Ms penalty of 1001. 
Sc. 10 Ann. c. 19: Before theſe ſtatutes, an informa- 
non was exhibited 8 7 80 certain perſons for combination, 
n procuring a clandeſtine marriage in the night, without 
us or licence, between a maid- ſervant and a young 
8 who was heir to an eſtate, the perſon being in 
e and they were fined 100 marks, and ordered to 
committed till paid; but it doth not that the 
ige could be made void. Cro. Car. 559 —_ 
þ Marriages are prohibited in Lent, and on faſting 
IN the mirth attending them is not ſuitable to the humilia- 
E and devotion of thoſe times; yet perſons may marry with 
—— in Lent, altho' the banns of marriage may not 
8 * publiſhed. And formerly, in popiſb times, prieſts 
by rained from marriage, and their iſſue accounted 
Para, Sc. But on the Reformation, laws were made, 
2 ng that the marriage of prieſts ſhould be lawful, 
rar g children legitimate; tho the preambles to 
ſtatutes ſet forth, that it would be better for 
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| prieſts to live chaſte, and ſeparate from the company 
of wortien, that might with the more fervency at- 
| > Ap Sermrarn th the goſpel. 2 & 3, and 5 & 6 
| Ed. 6. | | . 
All perſons of the age of conſent to marry, (viz. a man 
of fourteen and a woman at twelve) who are not prohi- 
bited by the Levitical degrees, or otherwiſe by God's law, 
may lawfully marry; i. e. ſubje&t to the regulations of 26 
Geo. 2. c. 33. but marriages made within the degrees, are 
inceſtuous and unlawful. 1 aft. 24. 2 Inf. 684: Mar- 
riage is forbidden to thoſe who are of kindred lineally; al- 
ſo between ſuch as are kin in the tranſverſe or collateral 
line, until the ee, degree be paſt. So in reſpect of affini- 
, Which ariſes betwixt thoſe that are married and the kin- 
red of one of them, as between the huſband and the re- 
lations of the wife; but this prohibits marriage only to the 
perſons contracted, Sc. for the couſins of conſanguinity to 
my wife, are of affinity to me only, and not to my bro- 
thers, or children by a former wife. 2 Shep. Abr. 414. 
The ſon of a father by another wife, and daughter of a 

mother by another huſband, couſin germans, c. ma 
marry with each other: a man may not marry his brother's 
wife, or wife's ſiſter ; an uncle his niece, an aunt her ne- 
— Sc. But if a man take his ſiſter to wife, they are 
and feme, and the iſſue are not baſtards, till a di- 


357. 5 Mod. 448. | 
wife's ſiſter; the defendant ſuggeſted for a prohibition, 
that his wife was dead, and he had a ſon by her, to whom 
an eſtate was deſcended as heir to his mother; yet the ec- 
Clefiaſtical court proceeded to annul the marriage, and to 
baſtardiſe the iſſue; but a prohibition was granted quoad 
the annulling the marriage, and baſtardiſing the iſſue, 
and giving leave to proceed to puniſh the inceſt. 2 Salk, 
548. 4 Mod. 182. A perſon may not marry his fiſter's 


daughter: and a ſiſter's baſtard daughter is ſaid to be with- 


in the Levitical law of affinity; it being morally as unlaw- 
ful to marry a baſtard as one born in wedlock, and tis ſo 


in nature; and if a baſtard doth not fall under the pro- 
| tibition ad - proximum ſanguinis non accedas, a mother 
may marry her baſtard ſon. 5 Mad. 168. 2 Nel. Abr. 


1161. 8 | yt 

There are perſons within the reaſon of the prohibition 
of marriage, tho not mentioned, and muſt be prohibited 
as the father from marrying his daughter, the grandſon from 
marrying the grandmother, Sc. 2 Nel/. ibid. Vaugb. 
3% | 
The temporal courts by the Stat. 28 H. 8: c: 7. are tg 
determine what marriages are within or without the Levi- 
"tical degrees; and prohibit the ſpiritual courts if they im- 


Vaugh. 206. 2 Ventr. 9. And it is faid, were it not for 
that ſtatute, we ſhould be under no obligation to obſerve 
the Levitical degrees. Did. When there is a perpetual 
impotency ; fear or impriſonment, ſo that there can be no 
conſeat; or where perſons are pre- contracted; a man or a 
woman have a wife or huſband lving, Cc. in ſuch caſes 
the marriages: are to be adjudged void, as prohibited b 

God's law. 1 Inft. 235. 2 Inft. 687. | 


alſo now void. 15 Geo. 2. c. 30. And altho matrimonial 
cauſes have been for a long time determinable in the eccle- 
ſiaſtical courts, they were not ſo from the beginning, for 
as well: cauſes of matrimony. as ber + were civil 
cauſes, and appertained to 5 juriſdictioꝑ of the civil ma- 
giſtrate, until Kings allowed the clergy cogniſance of them. 
Davis's Rep. 51. If perſons married are infra annos nubi- 
les, the eccleſiaſtical judges are to judge as well of the aſ- 
ſent, whether ſufficient, Sc. as of the firſt contract; and 


s, | where they have cogniſance, the Common law judges ought 


to give credit to their ſentences, as they do to our judg- 
ments. 7 Rep. — * | 2 

Iry or lawfulneſs of marriage is always to be tried by 
the biſhop's certificate; or inquiſition taken before him, 
and examination of witneſs, Sc. Dyer 303. If the right 
of marriage come naturally in queſtion, as in dower, e. 
the lawfulneſs of marriage is to be tried by the biſhop's 
certificate; but in a -perſonal action, where the right of 


marriage is not in queſtion, it is triable by a jury at Com- 
— mon 


vorce. Levit. c. 18, 20. 2 Inft. 68 3. 1 Rol. Abr. 340, 
A libel was exhibited againſt 2 perſon for marrying. his 


peach any perſons, for marrying. within theſe degrees, 


The marriage of a lunatick, or one not of ſound mind, is 
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mon law. 1 Lev. 41. Whether a woman is married, or 


ſhe is the wife of ſuch a perſon, is triable by a jury; and 
in perſonal actions it is right to lay the matter upon the 
fa of the marriage, to make it iffuable and triable by a 
Jury, and not upon the right of the marriage, as in real 
actions and appeals. 1 nf. 112. 3 Salk, 64. If the 
marriage of the huſband is in queſtion, marriage in right 
ought to be, and that ſhall be tried by certificate, 1 Leon. 
53. But if on covenant to do ſuch a thing to another up- 
on the marriage of a man's daughter, the party all 
that he did marry her, Sc. this ſhall be tried per pars; for 
the marriage is only in iſſue, and not whether he was law- 
fully eſpouſed. Cro. Car. 102. | 

tions againſt marrying generally, are void in law: 
and if a condition is annexed to a legacy; as where mo- 


| ney is given to a woman, on condition that ſhe marries 


with conſent of ſuch a perſon, Sc. ſuch a condition is void 
by the Eccleſiaſtical law, becauſe the marriage ought 10 be 
free without coercion; yet it is ſaid it is not ſo at the Com- 
mon law. 2 Nelſ. r. 1162. Poph. 58, 59. 2 Lill. 
192. | 

If perſons are married before the age of conſent, 
may at that age diſagree and marry again, without any di- 
vorce: tho' if they once give conſent when at age, they 
cannot afterwards diſagree; and where they are married 
before, there needs not a new marriage, if they agree at 
that age. 1 Inft. 33. 2 Inſt. 182. A man at the age of 
conſent, and the woman not; or the woman of age, and 
the man not; he or ſhe may diſagree to the marriage at 
the other's coming of age to conſent, as well as the other, 
for there is a mutual power of diſagreement. 3 Inſt. 88. 
6 Rep. 22. 1 Danv. Abr. 699. A woman cannot diſ- 
agree within her age of twelve years, till which the mar- 
r1age continues; and before her diſagreement is void. 1 
Danv. 699. Tho' if a man marries a woman under that 
age, and afterwards ſhe within her age of conſent, diſ- 
agrees to the marriage, and at her age of twelve years 
marries another; now the firſt marriage is abſolutely diſ- 
ſolved, ſo that he may take another wife; for altho' the 
diſagreement within the age of conſent, was not ſufficient, 
yet her taking another huſband at the age of conſent, and 
cohabiting with him affirms the diſagreement, and ſo the 
firſt marriage is avoided. Moor 575, 764. If after diſ- 
agreement of the parties, at the age of conſent they agree 
to the 1 ts and live together as man and wife, the 
marriage hath continuance, notwithſtanding the former 
diſagreement; but if the diſagreement had been before the 
ordinary, they could not afterwards agree again to make 
it a good marriage. 1 Danv. Abr. 699. 

If either prey be under ſeven years of age, contracts of 
marriage are abſolutely void; but marriages of Princes made 
by the ſtate in their behalf, at any age, are held good; 


tho' many of thoſe contracts have been broken through. 8 
 Swinb. rimon. Contr. ; 


A man contracts to marry with A. and after marries B. 
whereupon A. ſues him in the Spiritual court, and ſen- 
tence is given that he ſhall eſpouſe 4. and cohabit with 
Her, which he doth, and they have iſſue, ſuch iſſue ſhall 
inherit, tho' there was no divorce from the marriage of 
B. Moor 169. 1 Danv. Abr. 700. 7 

By the laws of England, where a mutual contra of mar- 


riage in words of preſent time can be proved, the Eccleſi- 


aſtical courts will compel the parties to ſolemnize their 
marriage, altho either or both of them are married elſe- 
where, and children have been the fruits of it; and the 
children of ſuch marriages are deemed baſtards. Read. 
Stat. 4 Vol. 192. If the contract is made in words of fu- 
ture time, and this is not carried into execution by con- 
ſummation, &c. and parties marry elſewhere, the marriage 
is good. A contract of marriage in the preſent time is 
when it is ſaid, I marry you; Ton and 1 are man and wife, 
&c. And fuch contract is a marriage, and not releaſe- 
able: but a contract of marriage in future time, which is, 
where it is ſaid, I will marry or I promiſe to marry you, 
Sc. is releaſeable. Eafter Term, 2 Ann. B. R. Holt Ch. 
Juſt. held, that if a contract was in words of future time, 
as I will take thee,” &c. and the man does take her accord- 
ingly, and cohabit with her, tis a marriage; and the Spi- 
ritual Court eannot puniſh for fornication. Mich. g Ann. 
2 Salk. 4), 478. And it has been adjudged on a promiſe 


* contract paſſes 


he anſwers, I will; and it is demanded of the woma 
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future marreqge, if the parties afterwards lie together 
alles thereby into a real marriage, in conſtruc. 
tion of law. Suinb. I will take, and I do take, are word 
of contract in the future and preſent time; and the wor 
Iwill take thee from henceforth, &c. are as much as | d 
take thee, and an abſolute marriage: If it is demanded of 
a man, whether he will take the woman to his wife, and 
ſhe will take the man to her huſband, and ſhe . : 
will; by this marriage, and not ſponſals, is (aid to be con- 
tracted. bid. It is not neceſſary in contracts of marrizz, 
that both parties uſe the ſame words or expreſſions; 15 
if one party ſays, I will marry thee, and the other anſwer, 
I am content, Sc. hereby ſpouſals de futuro are contraq- 
ed: and if a ſay to a woman, Ipromiſe to mar 
and if thou | 
thy hand, if the woman do kiſs or give her hand, ſpou- 
are contracted. Swinb. p. 210. Allo if a ring be ſo- 
lemnly delivered by a man, and put on the woman's fourth 
finger; if ſhe accepts and wears it, without any words, 
the parties are preſumed to have mutually conſented to marriage, 
. And where the promiſe of the man is proved, but 
no actual promiſe on the woman's fide; if ſhe carry her- 
ſelf as one conſenting and approving the promiſe of the 
man, it is evidence that the woman likewiſe promiſed. 
Paſch. 3 Ann, 3 Salk. 16. 85 


In contracts, it is not 1 required, that the par- 


ties contract matrimony at the ſame inſtant, by anſwer- 
ing one another; but if there be ſome diſtance of time 
betwixt the promiſe of the one and the other, the contract 
may be good, if the party firſt promiſing continues in the 
ſame mind, until the other party hath promiſed ; butwhere 
2 are under age to conſent, this is not matrimony, 

ut ſpouſals, if it be either, becauſe at their ages they may 
diſſent; and when the words of the contract are only con- 
ditional on one ſide, and on the other abſolute; or if the 
words are ſpoken in jeſt, they are not obligatory. Swi. 
If a father or.mother promiſe marriage for their child, the 
filence of the child being preſent and hearing the ſame, 
hath been adjudged a 9 to the contract. id 69. 
And contracts of marriage may be by abſent parties by me- 
diation of their proctors, or by 9 or letters; when 
by proxy, it is by ſpecial power of attorney to contract 
matrimony or ſpouſals for the party in his name, with 
ſuch a woman, &c, And the proctor ſays, I d con. 
tract matrimony with thee, in the name of ſuch a one, why/e 
proctar I am, &c. or that ſuch a' man doth contract nutri 
mony with thee by me his proctor; to which the woman an- 
ſwers, I do take bim to my huſband, by thee being bis proc. 
tor; and both ies are to continue in the ſame mind 


until the contract is finiſhed, for before that the proctor 


ny be revoked, and then the contract will be void. 
winb. | | 

A promiſe or contract of marriage, by meſſenger or let. 
ter is good; unleſs it appear the party diſſents before the 
other conſents thereto, and the mutual conſent of the other 
party ought to be ſent immediately, or ſhortly after, or 1 
will not be good. Mia. 


DT Of the new flatute relative to marriage. | 

By the ſtat. 26 Geo. 2. c. 33. All marriages are to be er 
ther in purſuance of banns publiſhed, of a licence, 0! of a 
ſpecial licence. A marriage in purſuance of banns in 
_ — in et the churches or . 

s were publiſhed. A marriage in purſuance Of 

licence (except — ſpecial licence) muſt be . 
ſuch church or el in which the licence ſhall be _ 
all T es ſolemnized in any other place than a ch . 
or ſuch chapel, unleſs by ſpecial licence, or without pr F 
lication of banns or a licence of marriage from a 11 1 
having authority to grant the ſame, ſhall be void; aud © 
marriages ſolemnized by licence, where either of the pa 
ties, not being a widower or widow, ſhall be me of 
age of 21 years, which ſhall be had without the cone” | 
father, guardian, Sc. ſhall be void. No parſon, ge 
Sc. ſhall be obliged to publiſh banns of matrimony, " 2 
the perſons to be married ſhall ſeven days before om 10 
required for the firſt publication, deliver to him a 1 if 
writing of their true names, and of the houſe or hve 
their reſpective abode, within ſuch pariſh, Cc. and 3 


content to marry me, kiſs me, or give me | 
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time they have dwelt in ſuch houſe or houſes, All banns 


ſhall be publiſhed upon three Sundays next preceding the 


are in the pariſh church, c. where the perſons to be 
— ſnall dell If they dwell in divers pariſhes, then 
in the pariſh church, &c. where each of them ſhall dwell ; 
if in an extraparochial place, then in the pariſh chureh, 
Sc. adjoining. - | 


After ſolemnization of any marriage under a publication 


of banns, it ſhall not be nec in ſupport of ſuch mar- 
riage, to give any proof of the actual dwelling of the par- 
ties in the reſpective | 
marriage were publiſhed, nor ſhall any evidence be receiv- 
ed to the contrary, in any ſuit touching the validity of 
ſuch marriage. No licence of marriage ſhall be granted by 
any archbiſhop, biſhop, &c. to ſolemnize ay _—_ 
in any other church, Sc. than in the pariſh church, &'. 
within which, the uſual place of abode of one of the par- 
ties ſhall have been, for four weeks immediately before the 
nting ſuch licence: If both or either of the parties ſhall 
well in an extraparochial place, then in ſome pariſh church 
adjoining : nothing herein. contained ſhall extend to pre- 


vent the archbiſhop of Canterbury from granting ſpecial li- 


Cences. 

Where any marriage is by licence, it ſhall not be neceſ- 
ſary to give any proof, that the uſual place of abode of one 
of the parties, for four weeks as aforeſaid, was in the pa- 
riſh, Sc. where the marriage was ſolemnized; nor ſhall 
any evidence be received to the contrary, in any ſuit touch- 
ing the validity of ſuch marriage, All marriages by licence, 


where either of the parties, not being a widower, or wi- 


dow, ſhall be under the age of 21 years, which ſhall be 
had without the conſent of his or her father if living, or 
if dead, of his or her guardian, and if no guardian, of his 
or her mother if living and unmarried ; if no mother 
living and unmarried, then of the guardian appointed 
the court of Chancery, ſhall be void. (If guardian or mo- 
ther be non compos mentis, beyond ſea, or refuſes to con- 
ſent, and the Lord Chancellor ſhall declare it to be a pro- 
per marriage, that ſhall be as effectual as if the guardian, 
or mother had conſented.) All marriages ſball be folemniz- 
ed in the preſence of tuo or more witneſſes befides the miniſter. 
No miniſter, &c. ſolemnizing marriage between — 4 
both or one of whom ſhall be under the age of 21 years, 
after banns publiſhed, ſhall be puniſhable by eccleſiaſti- 
cal cenſure for ſolemnizing ſuch marriage, without conſent 
of parents or guardians, whoſe conſent is required by law, 
unleſs ſuch parſon, c. ſhall have notice of ſuch diſſent. 
And in caſe ſuch parent or guardian ſhall openly declare 
in the church, c. at the time of ſuch publication, his 
_ to ſuch marriage, ſuch publication of banns ſhall be 
void. 

If any perſon ſhall ſolemnize matrimony in any other 
Place than a church, &c. where banns have been uſually 
Publiſhed, unleſs by ſpecial licence, or ſhall ſolemnize ma- 
tnmony without publication of banns, unleſs licence of 
marriage be firſt had and obtained, from ſome perſon hav- 
ing authority to grant the ſame, every ſuch perſon know- 
ingly ſo offending, ſhall be tranſported for 14 years. The 
proſecution to be within three years. No ſuit ſhall be in 
any eccleſiaſtical court to compel a celebration of marriage, 
by reaſon of renal whether per verba de præſenti, or 
or de futuro. This act not to extend to Jews, Quakers, 


— nor to the marriages of any of the Royal Fa- 


Of the effeft of marriage, by operation of law. ' 
.» marriage with a woman, the huſband is intitled to 
her eſtate real and perſonal ; and the effects of marriage 
_ that the huſband and wife are accounted one perſon, and 
bath power over ber perſon as well as eftate, Sc. 1 Inſt. 
1 The marriage of two perſons doth knit them ſo faſt 
weve, that the huſband cannot give any thing to his wife 
4. during the coverture; but by will and deviſe 
= 2 Ann. 11. But notwithſtanding marriage, in ſome 
2 es the huſband and wife are conſidered as divers per- 
Ky ; Aa ſo one of them may perform an act to another: 
5 they do it in auter droit, where a feoffment is 
mn nd of them, and letter of a 


it is the erl. do. the feoffee, Ge. Perk. Seed. 169. And 


iſhes, Sc. wherein the banns of 


by | mages may be recovered, if either pa 


to the other 
lame, if the wife have power to ſell land by will; 


a 
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ſhe may fell the ſame to her huſband ; and being an ex- 
ecutrix, may pay a legacy to him. 1 if. 187. All the 
goods and chattels perſonal of the wife, are by the mar- 
'riage given to the huſband by law; fo that he may diſpoſe 
of, ſell or keep them whilſt he lives, and give them away 
when he dies: and that whether he ſurvives her, or not. 
1 Ii. 299. And all the chattels real, ſhe hath in poſſeſ- 
fion in her own right, by the inter marriqęge the man ſhall 
have, and theſe by a& executed in his life-time he may 
give, grant, Sc. and in caſe he ſurvives her, he will have 
them abſolutely. 2 Shep. Abr. 419. Co. L. 46. b. 300. 
4. 351. a. | 

But the huſband cannot deviſe a chattel real, which he 
had in right of his wife. Co. Li. 351. 4. 1 Rol. 344. 
J. 15. Pl. Com. 418. b. R. Poph. 5. 

the huſband does not diſpoſe of the cbattel real, of his 
wife, and ſhe ſurvive him, ſhe ſhall have it. Co. L. 46. 
b. 2351.4. 1 Rol. 349. c. | 

It is obſerved, that altho' all the huſband hath before 
the coverture is his own, be it goods or lands, and the wife 
has immediately nothing therein ; yet all that is the wife's 
by their marriage together, is made the huſband's. Hid. 
The huſband ſhall be tenant by the curteſy of the wife's 
land, after her death, where he hath iſſue by her, that 
might inherit; and the wife ſhall have dower in her huſ- 
band's lands, after the death of the huſband, Sc. Liz. 
35, 36. Alſo as the wife doth paftake of the name, fo 
of the nature and condition of the huſband by the mar- 
riage; for if ſhe be an Earl's wife, ſhe is a Counteſs, if a 
Knight's wife, a Lady; and if he be an alien and made a 
denizen, the wiſe is ſo likewiſe. 39 H. 6. 45. 4H. 7. 
31. Bro. 499. | 

There being divers advantages by marriage, to the man 
and the woman; therefore on- promiſe 
refuſe to marry ; 
but the promiſe muſt be mutual on both fades, to ground the 
ation. 1 Salk. 24. And if there be reciprocal promiſes 
of marriage, as the woman's promiſe to the man is a good 
conſideration to make his obligatory ; ſo his promiſe to her 
is a ſufficient conſideration to make hers binding: and 
though no time for marriage be agreed on, if the plaintiff 
aver that he had offered to marry the woman, and ſhe re- 
fuſed, action lies againſt her, and damages are recoverable. 
Carthew 467. But that averment muſt be proved. 

If a man and a woman make mutual promiſes of inter- 
marriage, and the man gives the woman 100 J. in fatis- 
faction of his promiſe of marriage, it is a good diſcharge 
of the contract. Mod. Caf. 156. By Statute 29 Car. 2. 
c. 3. No action ſhall be brought upon any agreement on 
confideration of marriage, except it be put in writing, and 
ſigned by the party to be charged, &c. And where an 
agreement relating to marriage muſt be in writing after a 
year; and when it need not, vide Skinn. 353. Obſerve 
the words, they are, upon any agreement on confideration 
of marriage, — which is: eſſentially different from mutual 
promiſes of the parties, to marry each other. And which 


latter, are not within the ſtatute. A promiſe of a father by - 


letter to give money in marriage with his daughter, is a 
ſufficient promiſe in writing, within the ſtatute. 2 Vent. 
361. Where a perſon promiſes to give his daughter wed- 
ding clothes on the marriage, ſhe ſhall have two ſuits, one 
for the wedding day, and the other for the time of feaſt- 
ing afterwards, according to the dignity of the perſon, 


marriage be- 


05. Car. 33. | 


Contracts and bonds for money to procure 


tween others, have been held void in equity; and where- 


ever a parent or guardian inſiſts upon private gain, on the 
marriage of children; covenant or obligation for it, ſhall 
be ſet aſide in Chancery as extorted from the huſband. 3 
Lev. 41. 1 Salk. 156. 1 
If a man before marriage gives bond and judgment to 
the wife, to leave her worth 1000 J. at his death, in con- 
ſideration of a marriage portion, this ſhall be made good 
out of the huſband's eſtate, and be ſatisfied before any 
debts; provided a judgment be not obtained againſt him, 
with her conſent. An intended huſband, in conſideration 
of a marriage, covenanted with the intended wife, that if 
ſhe would marry him, and ſhe ſhould happen to ſurvive 
him, he would leave her worth 500 J. The marriage took 
effect, and the wife ſurvived, and he did not leave uy 
wort 
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marriage, da- 
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worth that money; ſhe married a ſecond huſband, and he 
brought an action of debt * the adminiſtrator of the 
firſt huſband for the 5007. To which it was objected, that 
this being a per/onal aftion, it was ſuſpended by the mar- 
Triage, which was a releaſe in law, and fo extinct; but the 
plaintiff had judgment, for the action is not ſuſpended, be- 
cauſe during the coverture, there was no cauſe of action: No- 
thing in this caſe is due whilſt the coverture takes place, 
and the debt ariſes by the death of the huſband. Palm. 
99. 2 Sid. 58. 
A bond was given by a man, reciting, he was to 

A. $. and that if the marriage took effect, and he did ſur- 
vive her, then within three months after her deceaſe, he 
would pay to the obligee 300 J. for ſuch uſes as the ſaid 
A. S. by any writing under hand and ſeal, ſubſcribed and 
publiſhed in the preſence of two witneſſes ſhould direct and 
appoint; this marriage bond was adjudged good. 3 Cro. 


376, Yelv. 226, 227. A man and a woman intending. 


to intermarry, he enters into articles with her before their 
marriage, by which he agreed to ſettle ſuch lands upon her, 
Sc. And in purſuance of thoſe articles ſhe marries him; 


if he dies before any ſettlement made, the widow in equity | 


ſhall have the articles executed, and hold the lands for life, 
Sc. 2 Ventr. 243. | 


In caſe articles are entered into before marriage, and af- | 


terwards a ſettlement is made different therefrom, the court 
of Chancery will ſet up the articles againſt it; but where 
both are finiſhed before the marriage had, at a time when 
all parties are at liberty, ſuch ſettlement will be taken as a 


new agreement between them: This is the general rule, un- 


leſs the deed of ſettlement is expreſly mentioned to be made 
in 8 the marriage articles, &c. whereby the in- 
tent may ſtill appear to be the ſame. Talbot's Cafe. 20. 
Articles of marriage were miade for ſettling lands on the 
huſband and wife, and the heirs male and female of the 
body of the huſband by the wife, c. and a ſettlement 

was drawn contrary to theſe articles, long after which the 
huſband ſuffered a recovery, and deviſed the land to o- 
thers; it was here held to be no bar to the heirs female, who 
were decreed to have the land. 2 Peere Williams 349, 
355. Yet it is ſaid, where relief is to be given in Equity 
on a ſettlement, it muſt be only to the perſons who claim 
as purchaſers, as the firſt and other ſons; and all re- 
mainders after to the huſband's heirs of his body, or his 
right heirs, are voluntary and not to be aided. Abr. Caſ. 


„ TSSOP | A 
X oa term to raiſe daughters portions, payable at the 
age of eighteen or day of marriage in a marriage ſettlement 
is limited in renfainder, to commence after the death of the 
father generally; or if it be in caſe he die without iſſue 
male of his wife, and ſhe dies firſt without ſuch iſſue, leav- 
ing a daughter, &c. In equity the term is ſaleable during 
the life-time of the father, when the daughter is eighteen 
years old, or married; becauſe every thing hath happened 
and is paſt which is contingent, for 'tis impoſſible there 
ſhould be iſſue male of the wife when ſhe is dead; and as 
to the father's death, that is not contingent, but certain, 
by reaſon all men muſt die: But if there is a contingency 
not yet happened, as if the daughters are to be unmarried, 
or not provided for at the time of the father's death, &c. 
it is otherwiſe. 1 Salk. 19. 
Upon marriages, the ſettlements generally made of the 
eſtate of the huſband, c. are to the huſband. for life, af- 
ter his death to the wife for life for her jointure, and to 
their iſſue in remainder, with limitations to truſtees to ſup- 
Port contingent uſes, and leaſes, to truſtees for terms of 
years, to raiſe daughters portions, &c. And they are 
made ſeveral ways, by leaſe and remainder, fine and reco- 
very, covenant to land ſeiſed to uſes, &c, Accomp. Conv. 
143. Theſe ſettlements the law is ever careful to preſerve, 
eſpecially that part of them which relates to the wife; of 
which ſhe may not be diveſted, but by her own fine: And 


if a woman about to marry, to prevent her huſband's diſ- 


poſal of her land, conveys it to friends in truſt, -and they 
with the huſband after marriage make ſale of the ſame ; 


vey to her. Torhil 43. 


Where a woman on marriage, by the man's conſent 
makes over her eſtate, to be at 
duct or increaſe thereof, ſhe can alſo diſpoſe of: And if 


r own diſpoſal, the pro- & 


ef 9 8 
+. of 


1 wife has a ſeparate maintenance ſettled on her by the 
away what ſhe ſaves, if ſhe dies before the huſband. and 
ſhall have the ſame herſelf, in caſe ſhe outlives him, and 


it ſhall not be liable to his debts. Preced. Canc. 2 6 
But where a ſettlement is made on the wife, in confidera. 


tion of her whole fortune and equivalent to it; here the 


wife's portion, tho' it be out on bonds, Sc. vin 
the death of the huſband by law ſurvive to 4 2 
in equity be ſubject to the huſband's bond- debts, after his 
deceaſe, to eaſe the real eſtate of the heir. Mid. 63. And 
it has been likewiſe held, that if, after the wife's death, 
fl - 2 ; the eee he anſwerable for 
the debts of the wife, / far as any money or e 
hers. Ibid. 256. f 1 

If a man in mean circumſtances, marry a woman of for- 
tune, upon ſuggeſtion of lunacy in the wife by her friends, 
the court will order her eſtate to be fo ſettſed, that ſhe 
may not be wrought on by her huſband to give it to him 
from her children, by him or any other huſband, &c. Skin, 
R | 

N. B. She cannot give it to her huſband by will. It 
muſt be by deed, aided by a fine, or common recove- 


+ EE 

Marriage is diſſolved by the natural death of the huſband 
or wife, or by divorce; and where a marriage is diſſolved 
by the death of the huſband, dower, Sc. ſurvives to the 
wife, where no ſettlement is made of the huſband's lands, 
Sc. See Baron and Feme and Chancery. In 

See a very excellent marriage ſettlement, at the end of Black- 
ſtone's Analyſis, and in 5 Appendix 10 the 2d V. of bis 
Commentaries. | | 
By Hatute, to fleal or take away any woman, having an 
eftate in lands or goods, or that is heir apparent, againſt ber 
will, and marry or defile her, is felony. 3 H. 7. cap. 2. 
And if any perſons married, do marry any other perſon, 
the former huſband or wife being alive, it is felony : But 
| where a huſband or wife are abroad beyond ſea, E. ſe- 
ven years, the one not knowing the other to be living; or 
there is a divorce of the huſband and wife, &c. they are 
excepted out of the act 1 Fac, 1. c. 11. A huſband be- 
ing abſent ſeven years in New England or Ireland, this is 
beyond the ſeas, and within the words of the exception of 
the act, yet in the King's dominions: And if the huſband 
or wife, be abroad ſeven years, 'tho' the party marrying 
here hath notice, that he or ſhe is alive, tis no felony ; 
but if the abſent perſon be living in England, Wales ot 
Scotland, and the other party hath notice, tis felony by 
the ſtatute. Hale Hiſt. P. C. 693. And in theſe caſes, 
the firſt and true wife, is not allowed as a witneſs againſt 
the huſband, but the ſecond wife may be admitted to prove 
the ſecond marriage; for ſbe is not in law his wife. Ibid. 
If the firſt marriage were beyond ſea, and the latter in Eny- 
land, the party may be indicted for it here; the latter 
marriage making the crime ; Tho' if the firſt marriage be 
in England, and the latter beyond ſea, the offender can- 
not be indicted here. 1 Sid. 171. Kel. 80. If a married 
man pretend himſelf to be a ſingle perſon, and make love 
to a ſingle woman and marry her; for this injury in the 
loſs of her credit, Cc. as to the marriage of any other 
man, action lies. Skinner's Rep. 119. See Forcible Mar- 
riage, &c, Clandeſtine marriages made void, 26 Gev. 2 
= 33. Suits to compel celebration of marriage diſcharged. 


Vide (for farther learning on the ſubject,) 3 New Abr. 
tit. Marriage. 6 | 

MARROW, Was a lawyer of great account in He) 
VIlth's days, whoſe learned readings are extant, but not 
in print. Lamb. Eirenarch, lib. 1. cap. 10. . 
' MARSHAL, (mareſcallus) Is a French word, ſignify” 
ing as much as Tribunus militum, with the ancient Kon; 
and mareſcallus may alſo come from the German 2 
chalk, i. e. tum mag iſter, which Hetoman in his fe : 
under verb. chalcus derives from the old word mac 


: | which ſignifies a horſe; and others make it of the dax. 
The court of Chancery will decree the purchaſer to recon- : 
| In France there are Marſbals 0 the Camp, called Mi 


mar. i. e. Equus & Scalch, præfectus. 
Halt of France: And of the nobility and diet, in 
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huſband ; ſhe may by writing in the nature of a will, give 
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With us there are ſeveral officers of this name; the chief | 


whereof is the Earl Marſbal of England, mentioned in the 


fat. 1 Hen. 4. c. J. and 13 R. a. c. 2. Sc. whoſe office 


conſiſts eſpecially in matter of war and arms, as well in this 
kingdom as in other countries; this office is very ancient, 
having formerly greater power annexed to it than now; 
it has been long hereditary in the family of the Duke of 
Norfolk. Vide Lupanus de Magiftratibus Prancie, lib. 1. 
c. Mariſballus, and Tilius, lib. 2. c. De Conſtabili Mariſcal- 
ho, Ce. 3 

»The next is the Narſbal of the King's Houſe, otherwiſe 
called Knight Marſhal; his authority is exerciſed in the 
King's palace, in hearing and determining all pleas of the 
crown, and ſuits between thoſe of the King's houſe and 
888 within the verge, and puniſhing faults com- 
mitted there, Sc. 18 Ed. 3. c. 7. 27 Ed. 3. Stat. 2. c. 
6. and 2 H. 4. c. 13. Comp. Juri/d. 192. | 
HFleta mentions a Marſbal of the King's Hall, to whom 
it belongs, when the tables are prepared, to call out thoſe 
of the houſhold and ſtrangers, according to their rank 


and quality, and properly place them. Flea, lib. 2. c. 


15. 
"There are other inferior officers called Marſhal, as Mar- 

of the Juſtice in Eyre. Anno 13 Ed. 1. cap. 19. 
Marſhal of the King's Bench, Stat. 5 Ed. 3. c. 8. who 


hath the cuſtody of the priſon called the King's Bench Pri- 


fon in Southwark. This officer gives attendance upon the 
court, and takes into his cuſtody all priſoners committed 
by the court ; be is fineable for his abſence, and non-atten- 
dance is a forfeiture of his office. Hill. 21 & 22 Car. 2. 
Grants of the * Bench and Fleet Priſons to be in 
rolled. 8 & 9 Will. 3. c. 27. Office of Marſbal and 
warden of the aig Bench and Fleet, to be executed by 
thoſe who have inheritance of thoſe priſons. id. 
Power of appointing the Mar/bal of the King's Bench, re- 
veſted in the crown. 27 Geo. 2. c. 17. 

There is alſo a Marſbal of the Exchequer, to whom that 
court commits the cuſtady of the King's debtors, for ſe- 
curing the debts ; he. likewiſe aſſigns ſheriffs, cuſtomers 
and collectors, their auditors, before whom they ſhall ac- 
count. Stat. 51 Hen. 3. 5. ; | 

MARSHAL OF ENGLAND, Shall not hold plea of 
matters touching the Common law, 8 Ric. 2. c. 5. ſhall be 
reſtrained by /uper/edeas under the privy ſeal, 13 Ric. 2. 
ft. 1. c. 2. See Conflable. | | 
MARSHAL AND STEWARD OF THE KING's 
HOUSHOLD AND MARSHALSEA, Of what things 
ay foal hold plea, Art. ſuper Cartas, 28 Ed. 1. fl. 3. c. 
. 

MARSHAL SEA, (Mareſcaltia,) Is the court or ſeat of 
the marſhal; of whom ſee Cromp. Fur. 120. lt is alſo uſed 
for the priſon in Southwark; the reaſon whereof may be, 
becauſe the marſhal of the King's houſe was wont perhaps 
to ſit there in judgment, or keep his priſon. See the ſtat. 
9 Rich. 2. c. 5. and 2 Hen. 4. c. 23. Kin Charles the Firſt 
erected a court by letters patent under the great ſeal, by 
the name of Curia Hoſpitii Domini Regin, Sc., which takes 
cogniſance more at large of all cauſes than the marſbalſea 
could; of which the knight marſhal or his deputy are 
Judges, Cywell. See Court of Marſhalſea, and Marſhal 
and Steward of the ** Houſbold and Mar ſbal ſea. 
E MARSHES and fens, laws concerning them. Yide 

eng | 


MART, A great fair for buying and ſelling goods, 
holden every year. 2 1nft. 221. 

MARTIAL LAW, Is the law of war, that depends up- 
on the juſt but arbitrary power and pleaſure of the King, or 
his lieutenant; for tho the King doth not make any laws 

t by common conſent in parliament, yet in time of war, 
by reaſon of the neceſſity of it to guard againſt dangers 
that often ariſe, he uſeth abſolute power, ſo that his word 
is a law. Smuth de 5 Junk Angl. lib. 2. c. 4. 

But the Martial » (according to Chief Juſtice 


Hale,) is in reality, not a law, but ſomething indulged ra- 


ther than allowed as a law; and it relates only to mem- 


bers of the army, being never intended to be executed on 
thers, who ought to be ordered and governed by the laws 


to which they are aer tho? it be a time of war. Hate's | 


l. L. 39. And the exerciſe of Martia-Law, whereby 
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any perſon might loſe his life or member, or liberty, may 
not be permitted, in time of peace; when the King's courts 
are open for all perſons to receive juſtice, bid. 40. Alien 
enemies invading the kingdom, Sc. ſhall be dealt with 
and executed by Martial Law. H. P. C. 10, 15. Alſo 
ſoldiers are puniſhed for deſertion, &c. in a court Martial 
by various ſtatutes. See Law of arms. 
' MARTILAGIUM, For Martyri/oginm. Monaſt. tom. 
2. P. 322. | © 
MARTYROLOGY, (Martyrologium) A book of Mar- 
tyrs containing the lives, &c. of thoſe men who die for 
their religion. Alſo a calendar or regiſter kept in religious 
houſes, wherein are ſet down the names and donations of 
their benefactors, and the days of their death, that upon 
every anniverſary they may commemorate and pray for 
them: Several benefactors have made it a condition of 
their beneficence, to be inſerted in the Martyrology. Pa- 


roch. Antiq. 189. 

MARKT NONE WATERWORKS, The ſhares how tax- 
able. 30 Geo. 2. c. 3. 

MASAGIUM, Anciently uſed for meſſuagium, a meſ- 
wage. Et unum maſagium in Villa de M. Sc. Pat. 
16. R. 2. 

MASKS, The penalty of ſelling or keeping viſor maſks. 
3 Hen. 8. c. g. 5 

MASONS. To plot confederacies amongſt maſons, is 
declared felony by an old ſtatute; and ſuch as aſſemble 
thereon ſhall ſuffer impriſonment, and make fine and ran- 
ſom. Stat. 3 H. 6. c. 1.—This was when the nature and 
ſecrets of maſonry were known only to few. They are 
now known to many thouſands, who are members of the 
ſociety, and diſperſed all over the Chriſtian world. 

MASS.” See Papiſt. 

MASSER, A prieſt that ſays maſs. Blount. 

MASS-PRIEST. In former times ſecular prieſts, to di- 
ſtinguiſh them from the regulars, were called Ma/5-Priefts, 
and they were to officiate at the maſs, or if the ordinary 
ſervice of the church: Hence Meſſe Preoft in many of our 
Saxon canons, for the parochial miniſter ; who was like- 
wiſe ſometimes called Meſſe Thegne, becauſe the dignity of 
a prieſt in many caſes was thought equal to that of a Their 
or lay lord. But afterwards the word Maſs-Prieft was re- 
ſtrained to ſtipendiaries retained in chantries, or at par- 
ticular altars, to ſay ſo many maſſes for the ſouls of the 
dead. | a ** i 
MAST, (Glaus, peſſona) The acorns and nuts of the 
oak, or other large tree. Glandis nomine continentur glans, 
caſtanea, fagina, ficus & nuces, & alia quaque que edi & 
paſci poterunt præter herbim. Brat. lib. 4. Tempus paſſo- 
ne often occurs for maſt-time, or the ſeaſon when maſt is 
ripe; which in Norfolk they call Shacking-time. uod 
habeat decem porcos in temporè de peſſon in beſco meo, &c. 
Mon. Angl. tom. 2. pag. 113, 231. There is a tree call- 
ed Maſt-tree; and a maſt or fail of a ſhip. 

MASTER, (Magiſter) Signifies in general a governor, 
teacher, Sc. And alſo in many caſes an officer. See 
Servant. | 

MASTER AND SERVANT. The relation between 
a maſter and a ſervant, from the ſuperiority and power 
which it creates on the one hand, and duty, ſubjection, 
and as it were allegiance on the other, is in many inſtances 
applicable to other relations, which are in a ſuperior and 
ſubordinate degree ; ſuch as lord and bailiff, principal and 
attorney, owners and maſters of ſhips, merchants and fac- 
tors, and all others having authority to enforce obedience 
to their orders, from thoſe whoſe duty it is to obey them, 
and whoſe acts, being conformable to their duty and of- 
fice, are eſteemed the acts of their principals, 

If a man gives money to his ſervant to buy goods, and 
the ſervant buys upon credit, the maſter is chargeable. So 
a promiſſory note of a ſervant will charge his maſter, if 
the money came to the maſter's "uſe, though he was not in- 
truſted to give ſuch note. Ld. Raym. 225. 

1 A 955 is indictable for a nuſance done by his ſervant. 

2 | 

So, the owner of a cart is liable for damage done by his 
ſervant. 4b. 739. | | 

Treſpaſs will not lie for taking a Negro. Ib. 146. Nor, 
MEIN ib. 147, 1274. 
© Jos CE 


For 


* 
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For the difference between a ſervant, and an apprentice, 
Tee ib. 1117. An apprentice muſt be bound and diſcharg- 
ed by deed. Ib. 8 2 5 
This ſubject is well treated in 3 New. Abr. from fol. 344 

fo 369. See alſo tit. Apprentice, Servants, and 15 Vin. 
Abr. And a book called Every Man his own Lawyer, And 

„ 5 

MASTER OF THE ARMORY, (Magister Armorum 
'& Armature Regis) Is an officer who hath the care of his 
Majeſty's arms and armory, mentioned in the fat. 39 Eliz. 


. Poe 
MASTER OF THE CEREMONIES, (Magifter Ad- 
mi ſſionum) Is one who receives and conducts ambaſſadors 
and other great perſons to audience of the King, Sc. This 
office was inſtituted by King James 1. for the more magni- 
| _ reception of ambaſſadors and ſtrangers of the great- 
quality. | | | 
MASTER OF, OR, IN CHANCERY, (Magifter Can- 
rellariæ) In the Chancery there are Maſters, who are afji/t- 
ants to the Lord Chancellor or Lord Keeper, and Maſter 
of the Rolls : Of theſe there are ſome ordinary, and ſome 
extraordinary; the Maſters in ordinary are twelve in num- 
ber, of whom the Mafter of the Rolls is chief; and ſome 
ſit in court every day, during term, and have referred to 
them interlocutory orders for ſtating accounts, computin 
damages, and the like; they alſo adminiſter oaths, take af- 
fidavits, and acknowledgments of deeds and recogniſances: 
The extraordinary Mafters are appointed to act in the coun- 
try, in the ſeveral counties of England, beyond ten miles 
diſtance from London; by taking affidavits, recogniſances, 
acknowledgments of deeds, Sc. for the eaſe of the ſuitors 
of the court. By the fat. 13 Car. 2. a publick office was 
ordained to be kept near the Rolls, for the Maſters in Chan- 
cery; in which they, or ſome of them, are conſtantly to 
attend, for the adminiſtring oaths, caption of deeds, and 
diſpatch of other buſineſs : And their fees for taking af- 
fidavits, acknowledgment of deeds, exemplifications, re- 
ports, certificates, c. are aſcertained by that act; and to 
take more, incurs diſability for ſuch Mafter to execute his 
office, and a forfeiture of 1001. SS. 
To impower the high Court of Chancery, to lay out, up- 
on government ſecurities, a ſum of money therein mention- 
ed, out of the common and general caſh in the Bank of 
England, belonging to the ſuitors of the ſaid court; and to 
apply the intereſt ariſing therefrom, towards augmenting 
the incomes of the maſters of the ſaid court, 5 Geo. 3. c. 28. 
MASTER OF THE COURT OF WARDS AND 
LIBERTIES, Was the chief officer of that court, aſſigned 
by the King; to whoſe cuſtody the ſeal of the court was 
delivered, Sc. as appears by the fat. 33 H. 8. c. 33. But 
as this court was aboliſned by fat. 12 Car. 2. c. 24. this 
office of courſe dropped with it. | | 
MASTER OF THE FACULTIES, (Magiher faculta- 
tum) Is an officer under the Archbiſbop of Canterbury, who 
grants licences and diſpenſations, &c. 22 & 23 Car. 2. 
MASTFR OF THE HORSE, Is he who hath the or- 
dering and government of the King's ſtables; and of all 
horſes, racers, and breeds of horſes belonging to his Ma- 
jeſty: He has the charge of all revenues appropriated for 
defraying the expence of the King's breed of horſes; of 
the ſtable, letters, ſumpter-horſes, coaches, &c. and has 
power over the equeries and pages, grooms, coachmen, 
farriers, ſmiths, ſadlers, and all other artificers working to 
the King's ſtables, to whom he adminiſters an oath - to be 
true and faithful: But the accounts of. the ſtables, of live- 
ries, wages, Cc. are kept by the avener ; and by him 
brought to be paſſed and allowed by the court of Green 
Cloth. The office of Maſter of the Horſe is of high ac- 


count, and always beſtowed upon ſome great nobleman ; |. 


and this officer only has the privilege of making uſe of any 
horſes, footmen, or pages belonging to the King's ſtables: 
At any ſolemn cayalcade he rides next to the King, with 
a led horſe of ſtate.” He is the third great officer of the 
King's houſhold; being next to the Lord Steward, and 
Lord Chamberlain; and is mentioned in the ſtatute 39 Eliz. 
c. 7. and 1 Ed. 6. c. 5. | | 
MASTER OF THE JEWEL OFFICE, An officer of 
the King's houſhold, having the charge of all plate uſed. 
tor the King or 2 table, or by any great officer at 
court; and alſo of all the royal plate remaining in the 
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Tower of London, and of chains and jewels not fixed to 


any garment. 39 Eliz. c. 7. | 

MASTER OF THE HOUSHOLD, (Magier Hypii 
Regis) Otherwiſe called Grand Mafter of the King's Hou. 
Joly now ſtiled Lord Steward of the Houſbold, which title 
this officer hath born ever ſince Anno 32 H. 8. But under 
him there is a principal officer till called Maſter of 1}, 
Houſbold, who ſurveys the accounts, and has great authority, 

MASTER OF THE KING's MUSTERS, Is a martial 
officer in the King's armies, to ſee that the forces are com. 
pleat, well armed and trained; and to prevent frauds, 
which would otherwiſe waſte the Prince's treaſure, and 
weaken the forces, Sec. | 

MASTER OF THE MINT, Is an officer who receives 
the ſilver of the goldſmiths, and pays them for it, and 
overſees every thing belonging to the Mint; he is at this 
day called Warden of the Mint. | 

MASTER OF THE ORDNANCE, A great officer, 
to whoſe care all the King's ordnance and artillery is com- 
mitted. 29 Eliz. c. 7. | | 

MASTER OF THE POSTS, Was an officer of the 
King's court, who had the appointing, placing, and dif. 
placing of all ſuch thro* England, as provided poft-borſes, 
for the ſpeedy paſling of the King's meſlages, letters, pac- 
quets, and other buſineſs; and was to ſee that they kept 
a certain number of good horſes of their own, and upon 
occaſion that they provided others for furniſhing of thoſe 

ſons who had a warrant from him to take and uſe poſt- 

orſes, either from or to the ſeas, or other places within 
the realm. He likewiſe paid their wages, ſettled their al- 
lowances, Sc. 2 Ed. 6. c. 3. The ftat. 12 Car. 2. c. 34. 
for erecting one General Poſt-office in London, ordains, that 
there ſhall be a Maſter of the Poſt-Office, appointed by the 
King, by letters patent, (and of late this office is executed 
by two jointly) who and his agents, and the perſons em- 
played by them, have the ſending and carriage of all let- 
ters at Certain rates; and the poſt-maſter is to continue 
conſtant poſts, and provide perſons riding poſt with poſt- 
horſes, under ties, taking 3 d. per mile for the horſe, 
and 4d. for the guide, every ſtage, Sc. Vide Stat. 9 
Ann, c. 10. By the Stat. 22 Geo. 2. c. 25. Any perſon 
may let to hire chaiſes, or furniſh horſes for chaiſes at any 
ſtage upon any poſt-road notwithſtanding fat, 9 Ann. c. 
10. See Poſs. . 

MASTER OF THE REVELS, An officer to regulate 
the diverſions of dancing and maſking, uſed in the palaces 
of the King, Inns of Court, Sc. and in the King's court 
is under the Lord Chamberlain. 

MASTER OF THE ROLLS, (Magifter Rotulorum) Is 
an aſſiſtant to the Lord Chancellor in the High Court of 
Chancery, and in his abſence heareth cauſes there, and alſo 
at the chapel of the Rolls, and makes orders and decrees. 
Crompt. Juriſd. 41. His title in his patent is, Clericus par- 
ve Bagæ, Cuftos Rotulorum, Sc. And he has the keeping 
of the Rolls of all patents and grants which paſs the Great 
Seal, and the records of the Chancery. He is called 
of the Rolls, flat. 12 R. 2. c. 2. and in Forteſcue, c. 24 
and no where Maſter of the Rolls, until the 11 H. 7. c. 20. 
In which reſpect Sir Tho. Smith, ſays, he may not unfitly 
be ſtiled Cuftos Archivorum. Maſter of the Rolls enabled 
to grant leaſes of the houſes belonging to the Rolls. 12 
Car, 2. c. 36. Conſtruction of the power, 20 Geo. 2. c. 34 
His judicial authority confirmed. 3 Geo. 2. c. 30. 
diſpoſition are the offices of the fix clerks, and the _ 
of the petty bag, examiners of the court, and clerks 
the chapel: 14 & 15H. 8. c. 1. See Stat. 23 Geo. 2. . 
25, Whereby 12001. per annum is directed to be paid to 
the Maſter of the Rolls. 35 
MASTER OF THE TEMPLE. The founder of 
order of the Knights Templers, and his ſucceſſors, — 
called Magni Templi Magiftri; and probably from * 
was the ſpiritual guide and director of the Temple. wie 
Maſter of the Temple here was ſummoned to parliamen 
Anno 49 H. 3. And the chief miniſter of the 1 
Church in London, is now called Maſter of the Temple. Dug® 
Warw. 706. : S 1 F G * 

MASTER OF, THE WARDROBE, (Me © 
robe) Is a conſiderable officer at court, who has the chatg 
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n the Tower of London; and all hangings, bed-⸗-- MAUPIGYRNUM, An old fort of broth or pottage: 
for the King's houſes: He hath alſo 2 Cowell. 5 e N 

out of all velvet or ſcarlet cloth allowed for | MA XIMS IN LAW; Are poſitions and theſes, being 
And of this officer mention is made in the | concluſions of reaſon, and univerſal propoſitions, ſo per- 


Stat. 39 Elix. c. 7. The Lord Chamberlain has the over- | fect, that they may not be impugned or diſputed. For 


ſight of the officers of the wardrobe, 
MASTINUS, A great dog, ca 


printipia probant, non probantur, therefore contra negantem 


led a maſtiff.— Canes | Principia non eft diſputandum. Cowell. Co. Lit. 343. 


G maſtini per ommes foreſtas Ang liæ occiduntur; Knyght. lib. | A maxim is a ſure foundation or ground of art, and a 
2. cap. 15. 


Mas TS. See Ships and Stores. 


MASURA, An o 


concluſion of reaſon, ſo called quia maxima eft ejus digni- 
tas & certiſima authoritas, atque quod maxime probetur, ſo 


Id decayed houſe, according toDome/d. | ſure and uncontrolable as that it ought not to be queſtion- 


MASURA TERRE. Sunt in eiſdem maſuris 60 domus | ed; and what is elſewhere called a principle, and is all one 


Plus quam a 
a quantity © 
us it is take 4 
domicilio competenti. 
MATERIA, A great 
ing. Dedi illis materiam- & ligna 


ad omnia neceſſaria ſua, 


G ad domos ſuas AEdificand'. Mon. Angl. Tom. 1. pag. 


821. | . | 
"MATRICULA, A regiſter ;, as in the ancient church 

there was matricula clericorum, which was a- catalogue of 

the officiating clergy ; and matricula pauperum, a liſt of the 


 MATRONS, 


MATS AND COVERLETS, - &c. pf 
Norfolk, by what perſons made. See Stat. 5 & 6 Ed. 6. 
C. 


MATTER IN DEED, AND MATTER OF RE- 
CORD, Are often mentioned in law proceedings, and dif- 
fer thus: the firſt ſeems to be nothing elſe but ſome truth 


or matter of fact to be 


poor to be relieved: Hence to be entered in the regiſter of 
the univerſities; is to be matriculated, &c. | 
MATRIMONIAL CAUSES, Or injuries reſpecting the 
rights of marriage, are a branch of the eccleſiaſtical juriſ- 
dition. See Black. Com, 3 V. 92. | 
MATRIMONIUM, Is ſometimes taken for the inheri- 
tance deſcending to a man ex parte matris ——'Cum omni | ciples of our law are borrowed from the Civil law, there- 
bereditate patrimonit & matrimonii ſui, Sc. Blount. 
MATRIMONY. See Marriage. | 4 
MATRIX ECCLESIA, The mother church; and is 
either a cathedral, in reſpect of the parochial churches 
within the ſame dioceſe; or a parochial church, with re- 
ſpect to the chapels depending on it, and to which the 
people reſort for ſacraments and burials. H. I. c. 19. 
Jury of. When a widow feigns herſelf 
with child, in order to exclude the next heir, and a ſup- 
poſitious birth is ſuſpected to be intended; then upon the 
writ de ventre inſpiciendo, a Jury 
nelled to try the queſtion, whether with child, or not. 
Cro. Elz. 566. So if a woman is convicted of a capital 
offence, and being condemned to ſuffer death, pleads in 
ſtay of execution, that ſhe is pregnant, a jury of matrons 
is impanelled to enquire into the truth of the allegation z 
and if they find it true, the convict is reſpited, till after 
her delivery. | 


of women is to be impa- 


c., In the county of 


proved by ſome ſpecialty, and not 


by any record; and the latter is that which may be prov- 
ed by ſome record: For example; If a man be ſued to an 
exigent, during the time he was abroad in the ſervice of 
the King, Cc. this is matter in deed, and he that will alledge 


it for himſelf, 


5 muſt come before the fave factas for execu- 
ton be awarded againſt him z but a 


er that, nothing will 


erve but matter of record, that is, ſome error in the proceſs 
Ppearing upon the record. There is alſo a difference be- 
tween matter of record and matter in deed, and nude matter; 
the laſt being a naked allegation of a thing done, to be 

y by witneſſes, and not either by record or ſpeci- 


proved onl 


all 


MAUGRE, 

quo) Signifies 
or in deſpight of 
wife ſhall be remi 


ther the huſband 


- Old Nat. Br. 19. Kitch. 216. 
(From the Fr. Mal, and 


Y THURSDAY, T 
Dies. 


— = rg huſban 
will or no. Lit. Se: 672. 

MAUM, A ff bri a | 
br 3 3 in ſome parts of Oxford- 
| 1 mellow, Plot's Nat. Hiſt. 


D, Aki 
ngeight — kind of great baſk 


le gat) 
he 7 hujdey before Eaſter. | 


me fuerunt. Domeſday. In Fr. maſurede terre is | with a rule, a common ground, poſtulatum or axiom. Co. 
ground, containing about four oxgangs ; with | Lit. 10. 5. 11. a. 
n for Domicilium cum fundo, vel pro fundo cum 


Maxims are the foundations of the lau, and concluſions 
of reaſon; therefore ought not to be impugned, but al- 


beam, or timber proper for build- ways to be admitted; but they may by reaſon be con- 


ferred and compared the one with the other, though they 
do not vary, or it may be diſcuſſed by reaſon which thing 
is neareſt the maxim, and the mean between the maxims, 
and which is not; but the maxims can never be impeached 
or impugned, but ought always to be obſerved, and held 
as firm principles and authorities of themſelves. Hl. c. 
27. b. | 

The alterations of any of the maxims of *the Common 
law are dangerous. 2 /nft. 210. 

The laws of all nations. are doubtleſs raiſed gut of the 
Civil law, as all governments are ſprung out of the ruins 
of the Roman empire, and it muſt be owned, that the prin- 


fore grounded upon the ſame reaſon in many things. 12 
Med. 482. | | 
Maxims are principles and authorities, and part of the 
general cuſtoms or Common law of the land; and are of 
the ſame ſtrength as acts df parliament, when the judges 
have determined what is a maxim; which belongs to the 
Judges, and not a jury. Terms de Ley. Dot. & Stud. 
Dial. 1. c. 8. A maxim in law is ſaid to be a propoſition 
of all men, confeſſed and granted, without argument or 
diſcourſe. Maxims of the are holden for law; and 
all other caſes that may be applied to them, ſhall be taken 
for granted. 1 nfl. 11, 67. 4 Rep. The maxims in 
our books, which are many and various, are ſuch as the 
following, viz. It is a maxim, That land ſball deſcend from © 
the father to the ſon, &c. It is a maxim, That as no eftate 
can be veſted in the King, without. matter of record, ſo none 
can be deveſted out of bim, but by matter of record; for things 
are diſſolved as they are contracted. Rep. i. Cholmey's 
caſe. Another, that an obligation, or other matter in writ- 
ing, cannot be diſcharged by an agreement by word. And 
Argumentum ab authoruate . eft in lege. Co. on 
Lit. 141. It is alſo a maxim; That F a man have iſſue two, 
fons by divers venters, and the one of them purchaſe lands in 
fee, 2 die without iſſue, the otber brother ſball never be his 
heir, Sc. 1 . A 
Committere agnum lupo, St, Hibern. 14 Hf. 3. 
Qui cadit a Fw» cadit a totd. cauſa, the maxim con- 
demned, Stat. Wall. 12 Ed. J.. * Pg 
1 pro alieno fatto non eft puniendus, St. Weſtm. 2. 13 
. . c. 38. . 78 er $4 
De tranſgreſſione certe per ſona fatla altera perſona commo- 
2 aut emendas ne conſequatur, St. de Vaſt. 20. Ed. 1. 
That allegiance is due more by reaſon of the crown than 
of the perſon of the King, condemned, Exil. Hug. le De- 
ſpenſer, 15 Ed, 2. f. 2. "FE eee 
Neceſſary alliances among the peers to purſue evil coun- 


gre, i. e. Animo| ſellors, not to be puniſhed; by rigour of law, St. ne quis 
as much as to ſay with an unwilling mind, | occaſ. pro felow,, Se. 15 Ed. * ” 11 u m— 
another; as where it is ſaid, that the] The King cannot pardon the ſuit of others, ſtatute re- 
d, that is, whe- | voking the pardon, Sc. 13 Ed. 2. f. 4. * 

The father to the bough, and the ſon to the plough, in 


Kent, Prerog. Reg. 17 Ed. 2. fl. 1. c. 1 


- * 5 6. n , 
mberland they uſe the word maum for Every. man is bound to do tothe King as his Liege Lord 
Oxfordſb. p. 63. Aall that pertaineth, 1 Ed. 3. fl. 2. c. 15. 
n et or — . 7 Franchiſes reſtraining the freedom of 1 erer ge 
night bales of dnn wo fats: tis commenly:a quantity, of; dize, are to the common prejudice of the King and hi: 
and pounds weight. 8 bale having one thou- people, 25 Ed. 3. ft. 4. c. 2. 

. MAUND NA ; 


Laus without great penalty are more often obeyed, 1 
Max. 1. 1. g. 1. J 1. See Black.” Com. 1 V. 68. ug 
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MAYHEM. See Maihem, and Black. Com. 1 V. 130. 


3 V. 121, 4F. 206 | 
- MAYOR, (Præfectus urbis, anciently meyr, comes from 
the Brit. mirer, i. e. cuſtodire, or from the old Enghſb word 
mater, Viz. poteſtas, and not from the Lat. major) Is the 
chief governor or magiſtrate of a city or town ; as the Mayor 
of London, the Mayor of Southampton, &c. King Rich. 1. 
anno 1189, changed the bailiffs of London into a mayor ; 
and from, that example King John made the bailiff of King's 
Lynn a mayor, anno 1204. Tho' the famous city of Nor- 
wich obtained not this title for its chief magiſtrate, till the 
ſeventh year of King H. 5. anno 1419, ſince which there 
are few towns of note, but have had a mayor appointed for 
government., Spelm, Gloſ. | —__— : 

© Mayors of corporations are juſtices of peace pro tempore, 
and they are mentioned in ſeveral ſtatutes; but no perſon 
ſhall bear any office of magiſtracy concerning the govern- 
ment of any town, corporation, Sc. who hath not receiv- 
ed the facrament, according to the church of England, 
within one year before his election; and who ſhall not take 
the oaths of ſupremacy, Cc. Stat. 13 Car. 2. cap. 1. 
The 10 Ann. cap. 2. prohibited mayors and officers of cor- 
porations from going to conventicles, under the penalty 
of 401. Sc. But this is altered by 5 Geo. 1. cap. 6. th 
the gown, mace, or other enfigns of magiſtracy, may not be 
worn or carried to a conventicle, on pain of diſability to en- 
joy any office, Sc. If any one intrudes into, and there- 
upon executes the office of mayor, a quo warranto infor- 
mation may be brought againſt him; and he ſhall be 
ouſted and fined, Sc. And no perſon who hath been or 
ſhall be in an annual office in any corporation ſor one year, 
ſhall be choſen into the ſame office the next your and ob- 
ſtructing the choice of a ſucceſſor incurs the 2 of 
100 J. Stat. 9 Ann. c. 20. Alſo if no mayor. be elected 
in a corporation, on the day appointed by charter, by the 
proper officers, the next in place is to hold a court, and 
elect one the day following, Cc. or in default thereof, 
the court of King's Bench may compel the electors to 
chooſe one, &c. by writ of mandamus, requiring the mem- 
bers who have a right to vote, to aſſemble themſelves on 
a day prefixed, and proceed to election, or ſhew cauſe to 


the contrary ; and mayors, Sc. voluntarily abſenting on the 
day of election, ſhall be impri A fix month; end be 
fabled to hold any office in the corporation, 11 Geo. 1. 


c. 4. -* | 

: The authority of mayors is contained in the following 
particulars: The ſtatute 2 Ed. 3. c. 3. gives power to 
mayors to arreſt perſons carrying offenſive weapons in fairs, 
markets, Sc. to make affrays, and the diſturbance of the 
peace. By Stat. 23 H. J. c. 4. Mayors, &c. have power 
to ſet the price of ale and beer + And they are authoriſed to 
convict perſons ſelling ale without licence; and alſo to le- 
vy the penalties on offender by diſtreſs, Sc. 3 Car. 
t. c. z. 1 to cauſe quart and pint pots for the 
ſelling of ale, to be examined whether they hold their full 
meaſure ; and to mark them, under the ty of 51, 11 
& 12W. g. c. 15. Mayors, bailiffs, and lords of leets, 
are to regulate the aſſiſe of 'bread, and examine into the 
goodneſs thereof; and if bakers make unlawful bread, they 
may give it to the poor, and pillory the offenders, Sc. 5 
Hen. 3. fl. 6. And the 8 Ann. c. 18. and 1 Geo. 1. c. 26. 
direct, that mayors and chief magiſtrates of towns, Sc. 
may in the day- time enter into any houſe, ſhop, bake-houſe 
or ware-houſe, of any baker or ſeller of bread, to ſearch for, 
view, and try all or am of the bread there found; and if 
the bread be wanting in goodneſs, deficient in baking, 
under weight, or not truly marked; or ſhall conſiſt of 
any other ſort than what is allowed, the ſame bread ſhall 
be ſeized and diſtributed: to the poor: And the former | 
ſtatute impoſes a penalty of 40s. for want of weight, or 
not being marked as appointed, Sc. but this is made 5's. 
for every ounce wanting in weight, and 25. 6 d. if under 
ps ounce, (complaint being made, inde wt 

before a magiſtrate within twenty-fout hours) by 

Frog * r {cling their large bread at 
A hi ce than ſet by mayors, Sc. ſhall forfeit 10 5. to 
the informer, to be levied by diſtreſs, Sc. | See 31 G. 


2. c. 29. 8 * N 
* Mayors; Sc. are ü to make enquiry into of- 


that the churchiwardens do their duty in preſenting 

names of ſuch ' perſons as abſent themſelves — « i 
on Sundays, & c. Head officers of corporations are to ap- 
point and ſwear overſeers or ſearchers to examine into ge. 


fects of northern cloth, Ac. and the overſeers ſhall fix , 
ſeal of lead to cloths, expreſſing the length and breadth, 


and if they find any faulty, or ſealed with a falſe (, 
Se. they are to preſent the ſame at the next — 
ons. 

Mayors, Sc. 


lecting their duty, are liable to 
nalty of 5 /. 0 Zliz, 5 20. — may 1 
whether coin ed in payment be counterfeited or not; 
and tender an oath to determine any queſtion relating to 
it. 9 & 10 W. z. c. 21. Chief magiſtrates of 
where goods are conveyed away, which are liable to cu/- 
toms, before entry made, and the duties agreed, are to 
= their warrants for the apprehenſion of the offender, 
c. 12 Car. 2. c. 4. By 23 Eliz. c. 9. Mayer, Ge. 
may call before them and examine dyers, ſuſpected to uſe 
logwood in dying; and if they find cauſe, may bind them 
over to the quarter- ſeſſions, where on conviction, they are 
liable to a forfeiture of 207. But ſee Stat. 14 Car. 2. 6. 
11. and by the late act 13 Geo. 1. c. 24. Mayorsand head 
officers of corporations, are to puniſh drunkenneſs, by im- 
poſing a fine of 55. on view, confeſſion, or proof by one 
witneſs, or cauſe the offender to be put in the ſtocks for 
fix hours. 4 Fac. 1. c. 5. 21 Jac. 1. c. ). And perſons 
fitting tippling in an ale-houſe, inn, c. are liable to pu- 
niſhment by mayors, who may levy 35. 4d. on ſuch of- 
fenders, for every offence, for the uſe of the poor, or , 
cauſe them be be- ſet in the ſtocks four hours; and the ale- 
houſe-keepers, &c. ſuffering tippling in their houſes, are 
ſubject to a penalty of 10s. 1b1d. 
ead officers and juſtices of peace in corporations, may 
inquire of forcible entries, commir the offenders, and caule 
the tenements to be ſeiſed, Sc. within their franchiſes, in 
like manner as juſtices of peace in the _— 8 H. 6. c. 
9. s, Sc. ſhall enquire into unlawful gaming, 2. 
goon the Stat. 33 Hen. 8. c. 9. They are to ſearch places 
uſpected to be gaming-houſes, and ory penalties, &c. 
and they have power to commit perſons playing at unlav- 
ful games. Hor/es ſtolen, found in a corporation, may be 
redeemed by the owner, making proof before the head 
officer of che corporation of the property, &c. 31 Ela, 
c. 12. s and head officers in ate and market- 
towns, and lords of liberties and their ſtewards, are to ap- 
point and {wear two ſkilful perſons yearly, to be ſearchers 
and ſealers of leather; and they are to appoint triers of in- 
ſufficient leather, and of leather wares : Searchers not do- 
ing their duty to forfeit 40 5. and triers 5/. 1 Ja. i. 
cap. 22. Perſons robbing orchards, hedge-breakers, & 
are puniſhable by mayors; and a perſon on conviction by 
the oath of one witneſs, ſhall pay to the perſon injured 
— _ as the mayor, &. ſhall think fit, or be whip- 
43 Eliz. c. 7. 
© "Mayors, Ec. . receipt of precepts from ſheriffs, (u bes 
writs are iſſued for elections) requiring them to chooſe bu 
geſſes or members of parliament, by the citizens, He. are 
to proceed to election, and make returns by indenture be- 
tween them and the electors; and making a falſe return 
ſhall forfeit 407. to the King, and the like ſum to the pr 
8 not returned, Sc. 23 H. 6. . 14. Ser 
2 Geo. 2. c. 24. 2 : of 
In time of ſickneſs, à tax may be laid on inhabitants 
corporations, for relieving ſuch perſons as have the po 
2 Sc. who are to ut ſearchers and burirs 4 
the dead: And if any infected perſons ſhall go abroad u 
ſores upon them, after an head officer hath comma 5 
them to keep at home, it is felony; and if they bete, 
{ores about them, they are puniſhable as vagrans. 1 Js 
n wh; father 
The Star. 43 Eltz. c. 2. which directs that ou ' 
grandfather, mother, grandmother, and children, o. c 
Poor perſon, ſhall be aſſeſſed" towards their relief by) 
tices, and which impowers juſtices of peace to © 
er rate or tax, and overſeers of the poor, Ce. . 
forth apprentices, and ſets forth the office of oc 
gives the like authority to the head officers in cob. 
towns, as juſtioes of peace have in their Seu 
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| empowered 
fences committed againſt the Star. 1 Eliz. c. 2. which re- 
quires that the common prayer be read in churches; and 


faid juſtices are not to intermeddle in corporations 
execution of this law. ; Mays 
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"of which are directed, by che fMdtute' calletl wnrpuſyio +: 
rarum, to *cornpoſe a penn Weight, hz twenty 
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Fond. upon cheſe principles Hp Ran zrds were fade; 
* Which, being briginally ſo e che ercwn, their ſub⸗ 
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to Fertkin per is in And berpugh; Hoved. 
Math: ncient office of the Kings 
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 aulnager ſeems to evi been derived, -whoſe duty it was, | pe 
for a certain fee, to meaſure all cloths made for ſale, till} 


the office was aboliſhed by g ſtat. 11 % 12 U. 3. 2 
In King Job Ame this! 6 "te King Ric 
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reto. But, as Sir Zdward Coke obſerves; (2 Uf. 41.) 
- 1m, * 8 the this ek ons ſo often nb; authori 9 porliamens een 
ä VEE” "Sant: ed, Ws borble you 
tom wich 5e N Blk "Com. 175 94, Se. and and 


the Fee Voll 2. 5 1 62 ONE 
= AER *. 25. ee 0 thet© ſhall 'be but 


on wp e throughout England, accordi to the fandard: 
8 e ee wk nid, was 2 formerly kept 


* e King's palsce, N * If erties, — pe 25 
LE bs ; kept in the 8 
17 Car. 1. 6. 19. there is to — weight 8 


pep F thi 
18 Tag or eld, Thall** it for every e LY 
bc 22 Cas"'2. c. 8. Mater meaſure, as do com or 
n, or falt. is declared to be within the ſtat. 19 Car. 1 
Rod 12 grain, or falt, Fr. by any other bullet, 
of meaſure; than What is a Hy to the ſtandard in the | a 
_ Exthequer, commonly cal Winchefter-Meafure; he ſhall 
forfeit 40 5. Sc. Norwitliſtarding theſe ſtatutes, in ma- 
ny places and ebunties, there are different meaſures of corn 
and grain y and #he Þuſbel in ont plate is larger tban in ano- 
tber; but the lawfulneſs of it is not well do be accounted 
for; nee cuſtom or preſcription” in not allowed W SE oct 
inſt a ſtatute.” Dale. 250; 
e have three different berger, wit. 8 ;for wine, 
vie for ale und brer, and one for corn: in the meaſure 


of wine, eight pi nts make'a gallon, eight gallons a fir- him. 


kin, ſixteen gallons a' Kilderkin; half barre[-or rundlet, 
four firkins à barrel, two barrels a hogſhead, two hog- 
ſheads a pipe, and two Pipes make à tun. 15 R. 2. 
cap. 4. 11 H. J. c. 4. 12 H. J. c. 5. 

In megſure of corn eight pounds or pints-of x wheat make 
che gallon, two gallons a peck, four pecks à buſhel, four 
buſhels a fack, and eight buſhels a quarter, c. And in 


other meaſure ; three barley corns in length make an inch, | 


twelve inches a foot, three feet a yard, three feet and nine 
inches an ell, and five yards and a half, whieh is ſixteen 


feet and Half, ny Ppt pry e or rod. 27 Ed. 3, 
ng. 


E 10. Selling by falſe meaſures, an offence by the 

Common law, may be puniſnied by fine, Se. upon an Wü 

dictment at Common law, as well as by ſtatute. See the 

Stat. 11 Hen. ep 4. which” inflices purtitularfines for 
| offences, pillory, Sc. 

The reſpective contents of « barrel of beer and ale, I2 
Car. 2. c. 23: Jef. 20. c. 24. ſetl.24; 1 M. c. 24. 
Felt. 5 Ti e buſhel of corn and falt aſcertained, 22 Car. 
2.c.8. 9 FERN 


andy; and whoever ſhall | 


* 


M E E 
A meaſure of brafs ſhall be c ined in every market, 

2. c. By fea. 5. 2 to bench fo hen 
meaſures, '22 Car.-2. c. g. /eft. 6. Where there is not 3 
clerk of the market, the mayor, c. ſhall ſeal meaſures, 
22 & 23 Car. 2. C4. 12. / 4. Collectors of the exciſe to 
Provide quarts "and — 8. of braſs for ale in every market 


town, 11 & 12 f. 15 fa 3. Contents of JF; 
chefter meaſure, 1 bas c. 3. ſea. 10. Water mea. 


| ſure of fruit aſcertained, NE A. 2, c. 19. Wi . 
: fare, Aun. c. 27. ſeft. 1 r 


EASURER, -of on of Woollen cloth, and of 
coals, Sc. is an officer in the city 7 of London; the latter of 
great account. Chart. Fac. 1. See Alnager. 

MEASURING MONEY. The letters patent, where- 
by ſome perſons exacted for every cloth made, certain mo- 
"ney beſides a . called | meaſuring money, ſhall be evoked, 
Not. 'Parl. 11 

MEDERIA, 6%, mead houſe, or place where mead or 
bs lin is made. Curtular. Abb. Glaſt. MS. 29. 

MEDFEE, A bribe or feward; and uſed Fr a com- 
Fiſation where things exchanged are not of equal value, 
is laid to come from the word meed, Which fignifies ne- 
me. 

MEDI & INFIME MANUS HOMINES, Men of 
4 men and baſe condition, of the lower ſort. Blunt 

7 MEDIANUS, Is a word uſed for middle ſize; median; 


4 bone, A man of middle fortune. 


''MEDIATORS OF QUESTIONS, Were fix perſons ö 
y | authorized by ſtatute, who upon any queſtion ariſing a- 
mong merchants, relating to unmerchantable wool, or ur- 
due packing, Sc. might before the mayor and offers of 
the faple "upon their oath certify and ſettle the fame; to 
whoſe order and determination therein, the parties con- 
* — were to give entire credence and ſubmit. 2) Ed 


35 at. 2. c. 24. 


IETAS. LIN GUE, or, Medietate Lingue, Jury 
4% Signifies a jury or inqueſt impanelled, whereof the one 
half. conſiſts of natives, and the det ſtrangers; and is uſed 


in pleas wherein the one rae fe a ſtranger, the other ade. 
0 


nizen: And this manner was firſt given by the Stat, 
By 27 Ed. 3. cap. 15 8 —_+ which, this was S Gbitied by the 
King's grant. &. PAR 2 3. cap. J. Hie that will 
have the rng trial per medietatem lingue; mult pray 
it; for (it is lajd) he cannot have the benefit of it by way 


of challenge. B C. 158. 3 Inf. 127. In petit tre 


fon, murder and felony, medietat linguæ is allowed; but 
for high treaſon,” an alien ſhall be tried by the Common 
law, and not per medictatem lingue. H. P. C. 261. And 
nd jury ought not to be de medietate lingue, in any 
cle. e 15 623. Egyptians are exc uded from 
2 B & M. c. 4. But we read, That 

Solomon 2 Srandford a Jew, had a cauſe tried before the 
ſheriff of Norwich, by a jury of Sex probos & legale bomn- 
nes, & ſex legales uy de Cxvitate Norwici, &c. Paſch. 


9 Ed. 1. See Black. Com. 3 V. 260: 4. V. 166, 346. 


MEDIO ACQUIETANDO, Is a judicial writ to dif- 
train a lord for the acquitting of a mean lord from a rent, 
which he formerly acknowledged in court not to belong to 
Reg. Fudic. 129. See Mean 
- MEDITERRANEAN, Is that which paſſeth through 
the midft of the earth; hence the en which ſtretcheth it{el 
from weſt to eaſt, dividing Europe, Afia, and Africa, jscall- 
ed the Mediterranean Sea. The counterfeiting of _ 
ranean paſſes for ſhips to the coaſt of Barbary, Cc. ol 5 
ſeal of the admiralty office to ſuch paſſes, is felony u. 
out benefit of clergy. Stat. 4. Geo: 2. c. 18. 2 

MEDLEFE, (From the Fr. Meſler ) Is that which Bra 
ton _ Medktum, and ſignifies quarrelling or brawling: 
Bratt. lib. 3. tract. 2. cap. 35. 

MEDLETA, A Taddes: ſcolding at, and beating o 
another. Bras. „ "Ja 
' MEDSYPP, A hrve -ſupper, or entertainment 8! 

to the labourers at-harveſt-home. Placis. 9 EA. i. 


ell. 
© "MEDWAY RWER, Pilots Herecn how to be licenſe 


5 Geo. 2. c. 20. It was called V ges by the B 
Suixons added Med. See Vaga. » ub- 
MEER, (merus): Tho' an adjective, is uſed 55 in 


2284 to 82 meer right. Old Nat. 1 5 theſe 


or informer 


 MELIUS INQUIRENDUM, Is a writ that lieth for a 


theſe words. This writ hath but two iſſnes, vigz. Jong 
the miſe upon the meere, and that is to put himſelf in the 
Great Aſiſe of our Sovereign Lord the King, or to join 
battle. Cowell. See Miſe. + | 
MEIGNE, Is the ſame with maiſnada. Mon. Ang. Tom. 
2. Pp. 219. — 
MEINY, (Fr, Meſnir) As the King's meiny, the King's 
family, or houſhold ſervants. 1 R. 2. c. 4. | 
MELASSES, To what duties liable, 2 V. & M. /ef. 2. 
c. 4. ell. 35. "OM. LY | 
+ ELDEEOTH, (Sax.) Was the recompenee due and 
given to him who made diſcovery of any breach of penal 
laws, committed by another perſon ; called-the promoter 
's fee. Leg. Inæ, cap. 20. e 
ſecond inquiry, where partial dealing is ſuſpected; and 
particularly of what lands or tenements a man died ſeiſed, 
on finding an office for the King. F. V. B. 285. It has 
been held, that where an office is found againſt the King, 
and a melius inquirendum is awarded, and upon that melius, 
Sr. it is found for the King, if the writ be void for re- 
pugnancy, or otherwiſe, a new melius inquirendum ſhall be 
had; But if upon the firſt melius, it had been found a- 
gainſt the King, in ſuch caſe he could not have a new me- 
Ius, c. for then there would be no end of theſe writs: 
And if an office be foynd for the King, the party grieved 
may traverſe it; and if the traverſe be found againſt him, 
there is an end of that cauſe; 'and if for him, it is con- 
cluſive. 8 Rep. 169. 2 Nelf. 1008. If there is any de- 
fe& in the points which are found in an inquiſition, there 
may not be a melius inquirendum ; but if the inquiſition 


finds ſome parts well, and nothing is found as to others, 


that may be ſupplied by melius inquirend'. 2 Salk. 469. 
A melius inguirendum (hall be awarded, out of B. R. where 
2 coroner is guilty of corrupt practices; directed to ſpe- 
cial commiſhoners. 1 Vent. 181. Vide Mod. 82. Mich. 
22 Car. 2. B. R. Anon. See 15 Vin. Abr. tit. Melius 
inguirendum. 

MEMBERS OF PARLIAMENT, |. e. Members of the 
Houſe of Commons, the repreſentatives of the people, 
elected and deputed in the place of the people, to repeai 


old and uſeleſs laws, make new ones, and grant money, 


when requiſite, for the ſervice of government. 
' MEMORIES, Are ſome kind of remembrances or ob- 
Py for the dead, in injunctions to the clergy. 1 
6. i . 
' MEMORY, (time of.) Hath been long ago aſcertain- 
ed by the law to commence from the reign of Richard the 
Fu; and any cuſtom may be deſtroyed by evidence 
of its non-exiſtence in any part of the long pe- 
"ot from his days to the preſent. See Black. Com. 2 

20 | ; 

MENAGIUM, A family: Mentioned in Trivet s Cbroni- 
cle, p. 677. and in Walſingbam, pag. 66. 

_ MENDLEFE, Mentioned in Crom. Juſtice of Peace, 
193. Is that which Brafton calleth medletum, lib. 3. traci. 
8 * 7 35. Ir ſignifies quarrels, ſcuffling or brawling. 
well. 

MENIALS, (From mænia, the walls of a caſtle, houſe 
or other ,place) Are houſhold ſervants who live under their 
lord or maſter's roof; mentioned in the ſtat. 2 H. 4. 
c. 21. | 
MENSA, Comprehends all patrimony, or goods and ne- 
cellaries for livelihood. — Dominicum eft proprie terra ad 
menſam affignata. f 
MENSͤALIA, Such parſonages or ſpiritual livings, as 
were united to the tables of religious houſes, and called 


% — 


wares}expoſed to ſale in fairs or markets; ſo the word 
merchant Euer extended to all ſorts of traders, buyers 
and ſellers. But everyone who buys and ſells is not at 
who traffick in the way of commerce, by importation or 
exportation, or carry on buſineſs by way of emption, ven- 
dition, barter, permutation or exchange, and who make 
it their ling to buy and ſell, by a continued aſſiduity, or 
frequent negotiation, in the myſtery of merehandiſing, are 
eſteemed merchants. Thoſe who buy goods, to reduce them, 
by their own art or induſtry, into other forms than they 
are of, and then to ſell them, are artiſcers, not merchants : 
Bankers, and ſuch as deal by exchange, are properly cal- 
led merchants. Lex Mercat. 23. 
. Merchants were always particularly regarded by the 
Common law; tho? the municipal laws of England, on in- 
deed of any one realm, are not ſufficient for the ordering 
and determining the affairs of traffick; and matters relat- 
ing to commerce; merchandiſe being ſo univerſal and ex- 
tenſive that it is impoſſible ; therefore of the Law Merchant 


(fo called from its univerſal coneern) all nations take ſpe- 
cial knowledge; and the common and ſtatute laws of this 


kingdom leave the cauſes of merchants in many caſes to 
their own peculiar law. Ie. 

The law of England, as a commercial country, pays a 
very particular regard 'to foreign merchants in innumera- 
ble inſtances. By na Charta, c. 30. it is provided, 
That all merchants (unleſs publickly prohibited before 
hand) ſhall have ſafe conduct to depart from, to come in- 
to, to tarry in, and to go thro' England, for the exerciſe 
of merchandize, without any unreaſonable impoſts, except 
in time of war; and, if a war breaks out between us 
and their country, they ſhall be attached (if in Zngland) 


juſticiary be informed how our merchants are treated in 
the land with which we are at war; and, if ours be ſecure 
in that land, they ſhall be ſecure in ours. This ſeems: to 
have been a common rule of equity among all the north- 
ern nations; for we learn from Stiernboot, (de jure 
Sueon. J. 3. c. 4.) that it was a maxim among the Gotbs 
and Swedes, ** quam legem exteri nobis paſuere, candem 
illis HBut it is ſomewhat: extraordinary, that it 
ſhould have found a place in Magna Charta, a mere inte- 
rior treaty between the King and his natural-born ſubjects: 
which occaſions the learned Monte/ſquieu to remark with a 
degree of admiration, « that the Englif have made the 
protection of foreign merchants one of the articles of 
„ theirumazional liberty.” But indeed it well juſtifies ano- 
ther obſervation which he has made, that the Fg 
know better than any other * upon earth, how to 
„value at the ſame time theſe three great advan 

© RELIGION, LIBERTY, and COMMERCE.” Black. ; 
1 F. 260. | 1 

In the reigh of King Ed. 4. a merchant made 
ſuit before the King's Privy Council, for ſeveral bales of 
filk feloniouſly taken 1 bim, wherein it was moved, 
that this matter ſhou G be determined at Common law; 
but was anſwered by the Lord Chancellor, that as this ſuit 
was brought by a merchant, he was not bound to ſue ac- 
cording to the law of the land. 13 Ed. 4. In former 
times it was conceived, that thoſe laws that were prohi- 
bitory againſt foreign goods, did not bind a merchant 
ſtranger : but it has been a long time ſince ruled other- 
wiſe; for in the leagues that are now eſtabliſhed between 
nation and nation, the laws of either kingdom are ex- 
cepted ; ſo that as the Enghſb in France or any other fo- 


menſal benefices among the Canoniſts And in this ſenſe it jreign country in amity are ſubject to the laws of that 


is taken, where mention is made of appropriations, ad 
menſam ſuam. Blount. N 
MENSURA, Is taken for a buſhel of corn, Ge. 
MENSURA REGALIS, The King's fandard meaſure, 
kept in the Exchequer, according to which all others are to 
made. See Stat. 17 Car. 1. and tit. Meaſure,.. | 
MER, or MERE : Words which begin or end with | 
tnoſe ſyllables ſignify fenny places. Cowell. See Mara, or 
ere, a lake or great pond. | | . 
MERA OI gt. 1d. . 
MERCENNARIUS, A hireling or ſervant. Cartular. 
Abbat. Glafton. p. 115. Hy 
MERCHANT, ( mercator) Is one who buys and trades in 


country where my reſide; ſo muſt the people of France, 


or any other kingdom, be ſubject to the laws of England 
when reſident here. 19 * 2 


Engliſh merchanits are not reſtrained to depart the king- 
dom without licence, as all other Gn we ; 00 
depart, and live out of the realm, and the King's obe- 
dience, and the ſame is no contempt, they being ex 
out of the ſtatute 5 R. 2. c. 2. And by the Common law, 
they might paſs the ſeas without licence; tho' rot to mer- 
chandiſe. Mich. 12 and 13 Ex. Dyer 206. 

If any diſturbance or- abuſe be offered them, or any 
other merchant in a corporation, and the head 


LES 


A, 


any thing: And as merchandiſe includes all goods and 


this day under the denomination of a merchant ; only thoſe 


without harm of body or goods, till the King or his chief 


offer 
there 
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there do ndt provide a the fmachiſe ſhall be 
ſeized and the diſturber Mall amſwer double 
und ſuffer one year's finpriſduinent, Sc. by Stat, 9 £6. 
3. r. 1. All reimt (except enemies) lay ſafely come 
imo England with heh goods — iſe. 1M Be. 
3. Mer chum 'ſtringers may come into dis realm and de- 
part at their pleaſure; hid they are to be friendly enter- 
mined. 5 N 2. r. 7. Arnd merchants hen hall be uſed 
in this kingdom, us denizens ute in others, by the ſta- 
tute 1 7. | l > 
a differen | 


A. a. v. 4. Merobans, x. eorrupting of adulteratimg 
wine, or felling the ſame adultetated, are liable to penaſ- 
ties, by 1 W. & M. Sefſ. 1. c. M. On im porta tion of to- 
bacco, merchunts have an ulowancè of 8. per rent. Sc. 12 
An. ep. 8. Vide Guftom of Merchimes, 
_ Variogs reſtraims are ud on merchants, eſpecially do 
prevetrheit 2 of gold und filver out of the nation, 
Sr. by the e a, vide 18 Bu. R. c. 21. 4 H. A. c. 
T5. 5 H. K. c. 5. 8 A. B. r. 23. 3 H. 7. c. 6. 1 R. 3. 
1 El r. 11. | | 
m who is otherwiſe no merchant, being beyond 
| 4 driws a bill upon a merehmꝶnt, he 
cafrinon; in an action brought upon tits bill againſt hich as 
the drawer INI. apa 5 was _ e = 
the very 7 up ibe money awing 1 mars 
ers fo! s pwepoſe. Coinb. 12. ; 
Merotiarit inclades all ſorts of traders as well and as pre- 
ad merehamt adventurers. D: 299. B. cites Speim 
A merchamt taylor is a common. term; per Holt 


euſtom of merdhents is purt of th Common lie 
le re of which ce jodges ee take no- 
tice; und if any dowbt ariſe about the cuſtom, they ma 
ſend for merchants to fnow tt euaſtoln; per N Eh. J. 


r. 9. 
If n 
ſea, 


. | 
Tue Bes Mereatoria, is aftowed for the benefit of trade, St 


to de. vf the utmoſt vatidicy in All Commertial tranſactions : 
for it is a maxim of a, that: Fu, inqim urte treurn- 
um M. Black. Com. x V. 135. See 3 New Ar. tit. 
Mer | 
There are comptiies 'of merchangs in (London for ing 
on conſiderable joint trades to — parts viz. The 
Merrdalt afuzhiavers, the y ied in Englind 
8 * ny wis — by 
ent by King Eu. x. rr f wood, 
Be. ve 982 de bee K Prod commodity, and at 
& mimte When we were in k gent meaſure ſtrangers to 


rhe. The net company was that of the y mey- 
chains, — in tife reign of King Heir. {= A com- 

ny of W# Mails trading to the north, calted the Mufrouy 
or Conan, "was eftabliſhed by Kink E. 6. and en- 
comwped With aduitionyl privi Sx 


Queen 
Habe ©: The Bir —— decayii 
— — the latter end df wet e rn Jos. 
their wins aroſe the Zrotht or Tu 
trading With Phice, atid then with 
APY —— 8 This 
* ri | at 2 
e e ee 
Yds | k . N 
BW. run od 2 who hivmg fir- 
oe — Ar Totce, brought From thente at the beft 
Baud, the Fan Lorfffnechries, formerly 161d to Elaine! 
Ut uppen; and they having obtainel 
ec, ahd grants fem he crown, in cher fav: 
, us maſdere ry that _— 8 — — 
ned v WAS 1 ted i en l. Ann 
? 5555 3. Un ek nan goverment two” millions of 


Kingdom. 
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Eng- | called Merchenlag 
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money; and both theſe companies, after the expiratia 
E — tetm, were by articles united. See " 
In the 21ſt year of Qgeen Elizabeth, the Eaftland C. 
patiy of Merchants was. ere&ted; and in King Charles the 
Second's time, that company was confirmed, with ful 
power to trade in Norway, Stbeden, Poland, and other 
Eaſtinnd countries. The Royal African Company had their 
charter granted them in the 14th year of King Cher. 2 
And 90 10 M. 3. they are to maintain all forte 
Sc. King Charles 2. alſo by commiſſion under the Great 
Seal of Angland, conſtituted his Royal Highneſs Jon; 
Duke of Tork, (afterwards King Fam. 2.) Edward Ear 
of Clarendon, and others, to be a council for the Riyal 
Hiſbery + England, and declared himſelf to be the pro- 
tector of jt; and in the 2gth year of his reign, he incor- 
porated them into a company. King Will. g. in the fourth 
year of his reign, eſtabliſhed a Greenland Company. By fat. 
9 Am. to pay the debts of the army, navy, Cc. amount- 
ng to near ten millions, the South-Sea Company of Mer. 
chants wes erected; who having advanced that money, 
the duties upon wines, vinegar, tobacco, &c. were ap- 
proprated as a fund for payment of the intereſt, after the 
rate of 6/. per cent. &c. The company is to have the 
ſole trade to the Sbatb-Sear; and others trading thither 
ſhall forfert their ſhips and goods, and double value: and 
the corporation is to continue far ever; but the funds 
pre ſubject to redemption by parliament. This company 

id their capital ſtock very much enlarged in the reign of 
King Geo. 1. And to raiſe money lent, were empowered 
to make calls or take in.ſubſcriptions, &c. as they thought 
fit; and on this foundation, the late Sourh-Sea ſcheme 
was executed: but to retrieve credit, afterwards part of 
the ſtock of the South. Sea company was ingrafted into the 
capital ſtock of the Za/t-India company and the Bank f 
Enxlend; and after that, half the ſtock was converted 
into annuities at 4 J. per cent. Since which a farther te- 
ducdion thereof hath been made. 

This ſhort byfory of our Companies of Merchants, which 
have ever had many arid great privileges, and are at length 
become of double uſe, i. e. to enlarge commerce, and 
ſupply the neceſſities of the ſtate, in ſome meaſure, ſheus 
the progreſs and inereaſe of our trade, and the wealth of 
the nation: tho we muſt nevertheleſs obſerve, that they 
ate a kind of monopolies erected by law; and if the power 

them is abuſed, are of fatal conſequence; for 
we need only inſtance the ever memorable year 
1720, When the ſub- governor and directors of the South 
conipany incurred a forfeiture of their eſtates by ſta- 
tute, and were diſabled to hold any offices, &c. for their 
vile conduct, which tended to the ruin of the publick. 
Over. and above theſe companies, there are the Dutch 
Merchants; thoſe who trade to the Weſt-Indies ; the Cr 
nary Merchaiits, Trtalian Merchants, who trade to Le- 
born, Venice, Sicily, Sc. The French and Spaniſh Mer- 
chanfi, Soe. | 
. MERCHENEAGE, (Merciorum Lex) Was the law of 
the pe here called the Mercians, Camden in bis Bri- 
tannia ſays, That in the year 1016, this kingdom was di- 
vided into three parts; whereof the Het Saxons had one, 
governing it by the laws called et Saxon-lage, which cor 
rained Rene, Sufſex, Surrey, Berks, Hampſbire, Wit, 
Somerſet, Dorſet, and Devon The Danes had the ſecond, 
containing York, Derby, Nottingham, Leicefler, Linc 
Northampton, Bedford, Bucks, ary * Eſſex, Maddleſes e 
Norfolk, Suffolk, Cambridge and Huntingdon; which ua 
governed by the laws called Dane-lage : And the third 
part was in the poſſeflion of the Mercians, whoſe bun 


whic 


ez ard contained Gloucefer, Woe" 
Hereford, Warwick, Oxford, Cheſter, Sap and Ge 
from which three, Ring Will. 1. choſe the beſt, and 1 
other laws ordaimed them to be the laws of the kingdom. 
Cath. Brit. gu. See Molmutiun Laws. 
MERCHET, Mercherum,) A fine or compo r 
by inferior teriants, to the lord, fot liberty to diſpoſe of tne! 
danghters in marriage. No baron, or mili os 
could tary his fole daughter and heir, without ſuch 
purchaſed from the King, pro maritanda filia. | cas 
many of our ſervile tenants could neither ſend 3 
e Cchsol, nor give their daughters in marriage, Po 
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a licence from the ſuperior lord. See Kennet's S. 
Jan vin > ag See Martbet. | 


3 
XERCIMONIATUS AN CLI, Was of old time 
uſed for the impoſt of England upon merchandiſe. 


f inted books r. ; 
MERCURIES, Or venders of pri ore 1, not de domo, but de meſſuagio. 


Vide Hawkers. 

MERCY, The arbitrament of the King or judge, i in pu- 
niſhing offences, not directly cenſured by the law. 11 a. 
6.c. 2. See Miſericordia. 


. MERGER, Is where a leſſer eſtate in n Sc is 


drowned in the greater: as if the fee comes to tenant 
for years, or life, the particular eſtates are 3 the 
ſee: but an eſtate- tail cannot be an eſtate in 
fee: for no eſtate in tail can be extinct, by: the acceſſion 
of a greater eſtate to it. 2 Rep. 60, 61. If a leſſar, 
who hath the fee, marries with the leſſee for years; this 


| — 1 he hath \the inberitancr in bis oun, 
aſe 


in right of bis wife. 2 Pwd. 418. And 
where a man . a term in his own right, and the 
inheritance deſcends to his wife, ſo as he hath a freehold in 
her right, the term is not — or drowned, Cro. Car. 
275, Vide 15 Vin. Abr. tit. f 

MERSCUM, A lake; from — Sax. mere, lacus. - 
neria, molendina, merſea, & mariſaa Ingulph. p. 861. 

MERSE-WARE, (Sax. Incola paludum) 80 the inhalt 
tants of Romney Aan in Kent were antiently called. 
Cowell, 

'MERTLAGE, Seems to bea corruption of, or a Law- 
French word for martyrology. See Hill. 9 Hen. 7. 
14. b. for it being aſked what was meant by N * 
book ſays, Ceo eft Kalender untverſal in I Egliſe de 


realm, lex queux priefts ſont lies d' obſerve & ne  Phuts. 1 


church kalendar or rubrick. C . 

MERTON, Statutes made there, 20 Hen: 3. 
MESNE, (medins) Signifies him who is a lord of 
manor, and ſo hath tenants holding of him; yer LE 
holds of a ſuperior - lord. Cowell. See 15 Vim. Alr. tit. 
Meſne. Feen 

Forejudger by default given the wel of miſne. Pr 
in — of meſne regulated, and remedies provided for 
the tenant per availe, Se. Watt. 2. nn 1. c. 9. "Se 


Mean, 

— MESNALTY, (medieras) Sgnifics the right- of the 

neſue, as the meſnalty'is extinct. Old Nar. 5 | N 

meſnalty.defcend of the tenant. MKitchin, 14 D 1 * 
MESSARIUS, (from e). The che rant in Hu- 

bandxy, of hatveſt· time, now called a bailiff in ſdme 

places. Mon. Ang l. tom. 2. p. 832. Allo this word is 


uſed for a mower or ane one club works barveſt-work. * 


Rleta, lib. z. c. 7. 

MESSENGER, Is a carrier of meſlingin anioulaty ey im 
ployed'by-the Secretaries of Stave, Exe, and to theſt com- 
mitments. may be made of ſtats priſoriers;- for tho? re- 
gularly no one can juſtify: che detaining a perſpn i in _ 
out of the common gaol, unleſs there be ſome ' particular 
reaſon for it; as if the party be ſo ic that 
it would hazard his life do fend him thither, A etiit is 
the conſtant practice to malte commitmentsitd me 
but it is ſaid, it ſnall be intended only in border to car- 
rying the offenders to gaol. / 1 Salk, 3a 2 Heu. F. Ci} 
118. An offender may be committed to a meſſenger, in 
order to be examined before — to priſom ; aud 
tho' ſuch commitment to a me dis“ irr 
not void: and à packs Cd l 8 


_— the meſſenger, is (guilry a ben, Sc. "Skim. 


LOOT! | 
" MESSENGERS OF- THE Ex YER, Aue of- 
un attending that court; they are aufer number, | an 
m nature of purfuioanty” ts the Lai pid unfreie 
1 THANE, Signifies a priaſt. Tür Laue 

every: man une, wb ay above: ther wommon rele; ſol 
velſe than was 3 29 3“ and mee en! 

ö Cowell. n 1 
bh, — = PP AFL I 
. (Magin) 1s properly a. dwelling 
houſe, "with 2 8 — e 


CIA, Is uſed in many places in the Monaſtic for 


1 names. Met 


lar, bk 1 


MII L 


a. ma 1 oY 4 itage, a garden and orchard, 
a dave- 131 hop, a + uri 2 a toft, a chamber, 
a cellar, c. yet they may, be demanded by their ſingle 
rium in Scotland, ſignifies the principsl 
place or dwelling-houſe within a barony, which we call a 
manor-bouſe, Skene: de uerbo.  figmf. verb. Meſſuagium- 
In ſome places it is called the fite of a manor. A precipe 
Co. Lit. cap. 8. 

16 OSTER ILO, Mcfline; or rather me/cellane, that is, wheat 
pwr mingled together. Es nonam garbam frumenti, 
nis, filigats 8 lladi. Pat, 1 Ed. 3. 

par, 1. m. 6. 

METAL. The exportation of i iron, braſh, copper, lat- 
tin, bell and other metal, antiently reſtrained. ' 28 Ed. 3. 
c. 5. 33 Hen. 8. c. 7. 2 6 3 £4. 6. c. 37. But per- 
mitted by 5 M. & Mc. 17. Metal N for , 
to what, duties liable. 4 M. & M. c. 5. 

METECORN, A meaſure. or portion of corn, given 
out by the lord to cuſtomary tenants, as a reward and en- 
couragement for their duties of labour. Sipendia & mete- 
corn, ac cetera debita 8 in eee ſolvantur. 
ws Place. Parl. 3 | 

METEGAVEL, (82 cibi gabi, ſeu veengel A tribute 


| or rent paid in victuals; which was a thing uſual in this 


kingdom, as well with the King's tenants as others, till 
the reign of King Hen. 11 

METER To coals in London, Se. from ür. to mete 
or meaſure a thing. Vide Maſurer. 

- METHEGLIN, ( Brit. Meddiglin) An old Britifþ drink 
| made of honey, Ec. and ftill continues in repute in Eng- 
land; it is mentioned in the Statute 19 Car. 2. cap. 9. 

NIE TTESIEP, MET TENSC THE, Was an acknow- 
ledgment paid in a certain meaſure- of corn; or a fine or 
penalty impoſed on tenants, for their defaults in not doing 
U cuſtomary ſervices, of men lord's corn. Paroch 

nlig. 4 

MEUM ET TUUM, Are Latin: words 2 for the 
proper guides of right; and which bei miſunderſtood, 
have been the ground of many controverſy 

META,  A:mey'or mow of corn, as antiently uſed; and 
in ſome parts of Eugland they ſtill.ſay mey the corn, it e. 
put it on an heap in the barn. ariabunt Bladum 
Per nnum diam kum ung caretta,” & irurnien um Leer | 
ad faciendum meyas in grangio. Blount. Ten. 3 I 

MICEL-GEMOTES, MICEL-SYNODS;' The eat 
couneils in the Sexon; tirnas pf King and noblemen, were 
called JYirteng-gemotes, and utter Aurel nd, and * 
gemotes, 1. 2. 'Grezv\ and genzral.alfetrbjids," e See 
- Black: Cum. 1 ,, 42 

MICHEL ST NO TH, — "with ory 27 

„ which ſee, and lo Blath/ C 1 fe 2 


| LE SEX, Thi ſoſfions bf the peace e | 
_ 


"= held, 14 H. 6. c. 4. In actions triable 2 

rors, ſnall be called the fourth 

9. 9.1 ants of Heftininfler exempt | 7. 
juries at. the ſeſſtons for the pe, oy . 3 carga. 
ſell. 9. Deeds and wills to belregiſtered there, 7 Ann c. 
20. No: juror to be returned at the Ni pin in Midde- 
-ſex, who hath been rettrned in two puebeding tema or 


87% vacations, % Geo. 2. c. V fart. ch. Leaſcholders qualified 


to ſervc as jurors in Midaleſea 41 Geli Ee Hg. But 
one county rate; bn be: mage; for Middlaſox, 1 Gro. (it. 
n 50 % , 2d o als % 8} 
BOARDS. : 80 Pate-buands 516 Sti: nt tr! 
MIEDERNIX; A kind of canvas, -of Which fil-cloths 
8 of ſhi ip are maden 1 J tap. tu. d bog Funn * 
” MibRy CMilliare) lu the raeatuire.of In cduntry, i 
Aiſtande or . engtlsiof a .thbufang ,pacesy 
ſetibed 10:cotitamveighrfuriorige;: obe-yifuck 
- poles, ! and every litten? foot Anal S: 
Elia. 6240 Sn itt ih zem 2586s! 
'| MIB;ES; i Thwftaute'thite) 
cee g e 
form the pits. 8. On 2 oleph z! 
Dre hg ae} « Man; Maker pi 158. 1h, g 
MILF * dblculgined, . 
c Proc lamarig Va ut % eren 2 e 
Ne — Mat. Wettm. 
b- MILITARY CAUSES: Sce Bluck.-Coml y 
MN * ib. 3 V. 68. 
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the refineries: of rock 
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Military Frads, ib. 2 V. 56. 
Military 
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Military Offenes ib. 1 V. 414. 4 V. 101. © Military | 
'Power of the Crown, ih, 1 V. 262. Military State, ib. 
1 V. 407: Military Tenures, ib. 1 V. 287. Military 
Tyſfament, ib. 1 V. 410606. 62) 

MILITIA, (Lear.) The being a ſoldier ; and applied to 
the trained bands, under the direction of the heutenancy. 
The Stat. 13 Car. 2. cap. 6. is declarative of the King's 
right to the ſupreme government of the militia, and of all 
forces by fea and land, Sc. And by the 13 and 14 Car. 
2. c. 3. The King may iſſue commiſſions of lieutenancy 
for the ſeveral counties and cities, Sc. Vide the Stat. 
14 & 15 Car. 2. c. 4. 9& 10 W. 3. c. 12. 10 11 
, 3. c. 12. And for new regulations, 30 Geo. 2. c. 
25. 31 Geo, 2. c. 26. ig Ls Hl 
The militia laws reduced into one act, 2 Geo. 3. c. 20. 
«Explained and amended, 4 Geo. 3. c. 17. Application 
of the money granted for the charge of the militia, 2 Geo. 
3. c. 35. 3 Geo. 3. c. 10. 4 Geo. 3. c. 30. 5 Geo. 3. 


: MILL, (molendinum) Is a houſe or engine to grind corn, 
and either a water-mill, wind+mill, horſe-mill, hand-mill, 
Se. And beſides corn and griſt-mills, there are paper- 
mills, fulling or tucking-mills, iron-mills, oil-mills, &c. 
2 Inf. 6ar. Thie toll ſhall be; taken according to the 
ſtrength of the water, - ordin. pro piſtor. incerti temp. Pro- 
hibition ſhall not go in ſuit for tithe of a new mill. Art. 
chr 9 Ed. 2. flat. 1. c. 5: IO Ara | 
Magiſtrates may ſearch mills for adulterated meal, &c. 
31 Geo. 2: c. 29. ſet. 29. Miller, baker, &c. not to 
act as magiſtrate under this act, 31 Geo. 2. c. 29. / 32. 
See 15 Vin. Abr. tit. Mill. 9 
MILLEATE, (mentioned in Stat. 7 Fac. cap. 19.) A 
trench to convey water to or from a mill. Cowell.” 

MILLET, (milium) A ſmall grain fo termed from its 


* 


multitude. Lit. Did, 


, NARE, To mine or dig mines. Iſinator a miner. 
MINA TOR CARUCÆE, A ploughman. Cowell. 
-:- MINERAL; Is any thing that grows in mines, and 
contains metals. nnn 2 * | 


ary 'Gurrs are for tin. See Bergbmate. | | | 
MINE-ADVENTUR — eſtabliſhed by 
"Nature; governed by the Duke of Leeds. Sc. | Vide 9 Ann, 
-E. 24. CET + = * ov, — ty" 1 be” \ 3 j 14 


digged i they are like wiſe the hidden treaſure 
t 


| AM. c. 
having mines of copper, tin, lead, FA ſhall enjoy the 
8 6 357% {age Oe © 


may have the (except in 
e owners of he mines, within thirty days after it ſhall 


«Words would be Void. 1. f. 6. 5 Rep. 4a. 2 Leu. 
184. /Toxbg mines Za waſte, ron 
ed by their leaſes : ihd' a mine is not properly ſo ca 
%% ARE en nt ED YG OH Ga” wiv 
See of os pr 4 


M I N 


till it is opened; being but a vein of iron or coals, . 
before. 1 I. 54. v. 1 £ - Any 

For relief of 2 creditors of the company of mine 
adventurers. See 9 Ann. c. 24. If any perſon mali 
cioully ſet on fire any mine, or pit of coal, he ſhall 
ſuffer death as a felon, by Stat. 10 Geo. 2. c. 32. And 
damaging ſuch mines, or any coal-works, by convey- 
ing water therein, or obſtructing ſewers. from drain. 
ing them, Sc. ſhall forfeit treble damages. 1 4 Gee, 2. 
cap. 21. 24 Geo. 2. c. 57, Mines how taxable, 30 Ge, 
. . | 


- A man opens a mine in his land, and digs till he digs 


under the foil of another; he may follow his mine there. 
but if the owner digs there alſo he may ſtop his farther 
progreſs; and faid-to be the uſe in Cornwall. 2 Vin, 
342. per Wilde J. on a caſe referred to him by Lord 
Bridgman, 22 Car. 22. MA. | 

It was ſaid by the Solicitor General, that there was x 


opened, he that may work the mine is not" obliged to 
purſue the vein of ore under ground; but he may fink 
pits in purſuit of it which ate neceſſary to come at the 
ore, and as many as he thinks proper; and Lord Chan- 
cellor ſaid, it had been ſo reſolved before Powell J. on 
great conſideration, and conſulting and examining the 
moſt able miners. Caſes in Equity in Lord King's time, 
79. Nov. 10, 1729. Clavering v. Clavering. 

If a man demiſes lands for life or years, in which there 
is a coal-mine open, 1be leſſee may dig in it; for the mine 
being open, it ſhall be intended by his demiſing all the 
land, that his intent is as general as his demiſe; but if 
the mine was not opened at the time of the demiſe, the 
leſſee by leaſe of the land is not impowered to make new 
mines; but in ſuch caſe if he leaſes his land and all mines 
therein, the leſſee may dig for mines there; reſolved, 
5 Rep. 12 Trin 41 Eliz C. B. Saunder's caſe. 

A queſtion. was, if copyholder of inheritance may dig 
mines in his land? The court ſeemed to think he might; 
for that otherwiſe, mines there would never be opened; 
as in the caſe of a glebe of a parſon. Sid. 152. Trin. 15 
Car. 2. B. R. in the caſe of Rutland (Lord) v. Ge. 
1 to tenant in tail working mines, vide 2 Vis, 
Rep. 388. Gavering v. Gaverin g. 

If a perſon breaks up, or —4 attempts, or threatens 


o break up mines which he ought nor to do, that is 


reaſon for coming into Chancery to have an injunction; 
per Lord Chancellor. Barn. Chan. Rep. 497. Fuſc. 
1741. in the caſe of Gibſon v. Smith. "314 
Entering mines of black lead with intent to ſteal, felony. 
25 Geo. 2. c. 10. l 


dug under ground, whereby to undermine the walls of a 
My or fortification.” 1 a 
| NTS, or MUNIMENTS, (muniments, from 


munio, to defend) Are the evidences and writings concern. 
ing a man's poſſeſſion or inheritance, whereby he is enabled 
to defend the title of his eſtate; and this word includes al 
manner of evidences, deeds, charters, Cc. Terms de Lg. 
Stat. 5 R. 2. c. B. and 235 H. 6. c. 37. 
MINISTERS. If a miniſter is diſturbed in the exec!- 
tion of his office in the church; the puniſhment upon cor 
viction is a fine of x0/. And upon non-payment wr 
months impriſonment, Sc. 2 & 3 EA. 5. . 1 2 
diſturbing a licenſed miniſter incurs a forfeiture of 200 
by 1 W. &- Mc 11. fa 
MINIS TRI REGIS, Extend to judges of the realm 
as well as to thoſe who have miniſterial offices in the g. 
vernment. 2 Inf. 208. 3 Ds 
\» MINOR; One under age; more properly an heir 


or female, before. they come to the age of tyenty-0"* 


2 during vhich minority they. are enen incapa· 
N to act for themſelves. Feen . 
o MINORES, Friars Mimoryes, of the order of St. mo 


to- that-had no priory they waſhed: each ather's feet» 


creaſed very much in the year, 120). Matt. We 
MINSTREL, 
: A--muſician, fidler, or piper :; 


+ 
"; 


þ 
2 1 Q@Y F , 
1 yi «38914 © 
* 


great difference between pits and mines; for if a mine be 


MIN Es, In another ſignification are caves or trenches 


1242 S 2 „2 feos wet. oo... 
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communitas perpetua, c. Upon a guo 


pm corp ff ws Dern chin, 


warrano, 14 H. 7. Laurentius 7 


amnes minſtrelli infra civitatem Ceflrie & infra 


griam manentes, vel dfficia ibidem exercentes, debent con- 
 venire coram ipſo wel Senc/cally ſuo apud Ceftriam, ad feſtum 
| Nattoitatis &. Jobannis Baptiſte annuatim, & dabunt fibi 
ad diflum feſtum quatuor lagenas vini & unam lanceam ; 
& mſuper quilibet corum dabit ei quatuor denarios & unum 
obolum ad diclum feftum, & babere de qualibet meretrice 
infra _ comuatum Ceftrie, & infra Ceftriam manente, & 
officium ſuum exercente, guatuor denarios per annum ad feſtum 
prædiclum, Sc. And where by the ſtatute of 39 EH 
cap. 4. Fidlers are declared to be rogues, yet there is a 
proviſo therein, exempting thoſe in Cheſhrre licenſed by 
Dutton of Dutton. The muſicians of England, incorpo- 
rated by King Charles II. anno 1670. See Clauſ. 9 
Edw. 2. m. 26 Dorſo, an ordinance ſuper menſuratione 
ferculorum & meneſtrallorum. It was uſual for theſe min- 
ſtrels, not only to divert princes, and the nobility, with 
ſports, . but alſo with muſical inſtruments, and with flat- 
tering ſongs, in praiſe of them and their anceſtors. The 
office and power of the King of the minſtrels, is mentioned 
in the Monaſtic. 1 tom. 355. Cowell. See Lagrants. 
261 Black. Com. 2 V. 96. 

MINT, (officina manetaria. | 
where the King's money is coined; which is at preſent and 
long hath, been in the Tower of London, tho' it appears 
by divers ſtatutes, that in ancient times the Mint has alſo 
been at Calais, and other places. 2 R. 2. c. 16. and 9 H. 
6. c. 5. The Mint-maſter is to keep his allay, and receive 
filver at the true value, Sc. 2 H. 6. c. 12. And gold 
and ſilver delivered into the Mint is to be aſſayed, coined, 
and given out, according to the order and time of bringing 
in; and perſons ſhall receive the ſame weight of coin, or 
ſo much as ſhall be finer or coarſer than the ſtandard, &. 
Stat, 18 Car. 2. c. 5. All filver and gold extracted by 
melting and refining of metals, ſhall be employed for the 
increaſe of monies, and be ſent to the Mint, where the 
value is to be paid. 1 . & M. c. 30: By the Stat. 18 
Car, 2. g000l. a year was granted out of certain dutier 
on wine, beer, Sc. imported, to defray the ce of 
the Mint; but this was increaſed by the Stat 4 C 5 Ang. 
c. 22. and much augmented by 1 Geo. 1. c. 43. by which 
ſtatute it may be a ſum not exceeding 15,000]. per ann. 
for England and Scotland, &c. SADLY, ot 

The officers belonging to the Mint have not always 
been alike; they are now the following, viz. the warden, 
who is the chief of the reft, and is by his office to receive 
the ſilver and bullion of the goldſmiths to be coined, and 
take care thereof, and he hath the overſeeing of all the 
other officers. The maſter worker receives the ſilver 
from the warden, and cauſes it to be melted, when he de- 
livers it to the monters, and taketh it from them again 
afier made into money. The comptroller, who is to ſee 
ihat the money be made to the juſt aſſize, and controul 
the officers if the money be not made as it ought. The 
maller of the aſſay, who weigheth the ſilver, and examin- 
eth whether it be according to the ſtandard. The auditor 
takes account of the ſilver, Sc. The ſurveyor of the 
meliing, who is to fee the filver caſt out, and that it be 
not altered after the aſſay maſter hath made trial of it, 
and it is delivered to the melters. The clerk of the irons, 


* 


monetarium) Is the place 


who ſeeth that the irong, be clean and fit for working. 


The graver, whoſe office is to engrave the ſtamps for: the 
money. The melters, who melt the bullion, Sc. The 
lauchers do anneal and cleanſe the money. The moniers, 
who are ſome to ſhear the money, others to forge and beat 
it ſome to Reged, __ oe to ſtamp or coin it. 
Prevoſt to provide for all the monies, and overſee 
FFF 
A pretended place of privilege in Southwark, 
near the King's Bench, put down by ſtature. If any 

ſons within the limits of the Mint"ſhall obſtruct an 512 
in the ſerving of any writ or proceſs, &c. or alfa an 
perſon therein, ſo as he receive any bodily, hurt, the, ol. 
fenders ſhall be guilty, of felony, and tranſported to the 
Nan &c. Stat. 9 Geo, 1. c. 28. See Privileged 


. 


* 
5 


MINUERE, To let blood; minutio, blood-letting.* This | 


was a comman old practice among the regulars, and the 


MIS 


ſecular prieſts or canons, who were the moſt confined and 
ſedentary men. In the Regiſter. of ſtatutes and cuſtoms 
belonging to the cathedral church of St Paul's in Landon, 
collected by Ralph Baldock, dean, about the year 1300, 
there is one expreſs chapter De minutione. Cowell. 

MINUTE TITHES, (minute five minores decime,) 
Small tithes, ſuch as uſually belong 10 the vicar, as of wool, 
lambs, pigs, butter, cheeſe, herbs, ſeeds, eggs, honey, 
wax, Sc. See 2 Infl. 649. and Cdal and Tindal s caſe, 
Hill. 22 Jac.. where the tithe of wood was adjudged 
minuta decima. Cro. Rep. fol. 21. Ser Tithes. 

MIRACULA, A ſuperſtitious ſport or play, practiſed 
by the popiſh clergy for gain and deceit; prohibited by 
biſhop Graſibead in the dioceſs of Lincoln. Cowell. 

Mis: This ſyllable added to another word ſignifies 
ſome fault or defect; as, mi/prifion, miſdicere, i. e. to 
ſcandalize any one; : mi/docere i. e. to teach amiſs. Si 
preſbyter . A ſuum miſdoceat. Cowell. 

MISA, A compact or agreement, a form of peace, or 
compromiſe. Id. ib. | n 

MISADVENTURE,. (Fr. miſadventure, i. e. infortu- 
nium) Has an eſpecial ſignification for the killing a man, 
partly by negligence and partly by chance. S. P. C. lib. 
1. c. 8, And Britton diſtinguiſhes between adventure and 
miſadventure ;; the firſt he makes to be mere chance; as if a 
man, being upon or near the water, be taken with ſome 
ſudden ficknels, and ſo fall in and is drowned; or into the 
fire, and is burnt; miſadventure he ſays is, where a perſon 
comes to his death by ſome outward violence, as the fall of 
a tree, the running Ma cart-wheel, ſtroke of a horſe, or 
ſuch like. Britt. c. 7. Staundfard conſtrues miſadventure 
more largely than Britton underſtands it; and ſays, it is 
where one thinking no harm careleſly throws a ſtone, where- 
with he kills another, Sc. Veſt defines miſadveniure to 
be, when a man is ſlain by mere fortune, againſt the mind 
of the killer; and he galls it homicide by chance mixed, when 
the killer's ignorance or negligence is joined with the 
chance. Weſt. Symb. ſei. 48, 49. See Chancemedley, 
Homicide, and Black. Com. 4 Y. 182. | 

MISCASTING or MISCOMPUTING. Aſumpſit to 
pay 121. Jury found a promiſe to pay 7 the judgment 
was reverſed; becauſe it is not the ſame aſſumpſit. D. 219. 
b. . 11. cites 10 Elz. Billingley's caſe. _ 

Debt; and declared, that the defendant had bargain -4 
with him to give him for the paſturing of every horſe by 
the night 2d. and for every ox 1 d. half-penny, and 
ſheweth, that he had paſtured 30 horſes and 200 oxen 
Et ideo actio accrevit to demand, Sc. and he demand 
more than 1 5 his own ſhewing it appeared he ſhould 
have; for the number of the horſes and oxen did not 
amount to the ſum he had counted; and this was alledged 
in arreſt of judgment after verdict found for the plain- 
tiff; but judgment was given for the plaintiff notwith- 
ſtanding. . Cro. Elz 22. Mich. 25 Eliz. in C. B. 
Moor's caſe. Mich. 25 Eliz, C. B. cited in Mors 
caſe, per Fenner, as Anſhw's caſe, See 15 Vin. Abr. 


4 


N 


MISCOGNISANT, Ignorant. or not knowing. In the 
Stat. 32 H. 8. c. 9. againſt champerty and maintenance, 
it is ordained that proclamation ſhall be made twice-in the 
year of that act, to the intent no perſon ſhould be ignorant 
or 1 of the penalties therein contained, 2 IX 

MISCOMPUTING, In covenant for payment of rent 
the miſcaſting of the ſum due doth not make it ill; and if 
more be. laid, it ſhall be abated as ſurplus: but is other- 
wiſe in debt for rent, 55. 1 e 70 

 MISCONTINUANCE Signifies the ſame with 4iſcon- 
tinuance. Kitch. 231. Tho' tis generally aid to be; where 
a continuance is made by undue proceſs, ent: Cent. 57. 
- MISDEMESNOR or MISDEMEANOR. This word, 

in the laws of Exgland, ſignifies a crime. very crime is a 
miſdemeanor, yet the law hath made a diſtinction between 
crimes of an higher and a lower nature, the latter being 
denominated m:/demeanors,. the former felonies, Ac. For 
the underſtanding of which diſtinction, we ſhall give the 
following defininon from Mr. Juſtice Blackfone's Com- 
mentaries, 47.5, | * 

A crime or miſdemeanor, . is an act . commizted ot omitted, 

law, either forbidding or com- 


in violation of a publick 


manding it. This” general definition comprehends both 


* 


orimes 


* 


where, the 


cerrke and m ſdeameanors which, properly ſpeaking, are 
mere e ſynonimous terms; tho in common babe 8 597 
e crimes, is made to denote ſuch offences àg are of a 


_ deeper and more atrocious dye; "while ſmaller faults, and 


omiſſions of leſs 'confequence, are comprized under the 


gentler name of © miſdemeanors” only. 25 
And as he farther obſerves in the {ame page, in making 
the diſtinction between public wrongs and private, between 
crimes and miſdemeanors, and civil injuries; * Publick 
<« wrongs, or crimes and mſdeameanors, are a breach and 
« yiolation of the publick rights and duties, due to the 
«© whole community conſidered às a community, in its ſocial 
«© aggregate capacity.” | 5 | 
This term may be conſidered as, and in fact is, a genus, 
which contains under it a great number of ſpecies, almoſt 
as various in their nature as human actions; and which, 
to enumerate, would be a work of infinite labour: we are 
inadequate to that labour, nor will the nature and com- 
Paſs of this work admit of ſuch an enumeration. We 
mult therefore refer the reader to our ſeveral codes of crini- 
nal juriſprudence,” particularly to Hale's Hiffory of the Pleas | 
f the Crown, and Hawkin's Pleas of the Crown, for fur- 
ther fatisfaEtion, on this very extenſive ſubje&. Vide tit. 


ifion 


 'MISE, a French word, written in Latin miſſum, and 


ſometimes m/a) Is a law term ſignifying expences, and 
it is ſo commonly uſed in the entries of judgments, in per- 
ſonal actions; as when the plaintiff recovers, that recuperet 
damna ſua to ſuch a value, and miſis & cuſtagiis, for 
coſt and charges ſo much, Sc. This word hath alſo an- 
other ſignification in the uſe made of it by law; which is 
where it is taken for a word of art, appropriated to a writ 
of right, ſo called becauſe both parties E put themſelves 
upon” the mere right, to be tried upon the grand aſſiſe; ſo 


as that in which all other actions is called an iſſue, in 


a writ of right is termed a nie; buvif in the writ of right, 
a collateral point be tried, there it is called an iſſue. To 
Join the miſe upon the meer is as mueh as; to ſay, to join the 
miſe pot the clear right, i. e. to join upon this point, 
which hath the more right, the t. =_ or demandant. x 
Inft. 294. 37 Ed. 3. c 16. Set Black. Com, 3 V. App, 
v . : K | bs \ ; * BE e , N | + 


MISES, Are taken for taxes of tallages, Ge. An ho- 
norary gift or cuſtomary preſent, from the people of Wales 
ro RP new King and Prince of M ales, anciently given 
in cattle, wine and corn, but now in money, being 5000, 


411 


or more, is denominated a miſe: fo was the uſual tribute 
fine of 3000 marks, * 15 inhabitants of the county 
tine of Cheſter, at the change of every owner of the 
aid earldoms for enjoying their liberties. . And at Chefter 
they have a mi/e-book, wherein every town and village in 
the county is mted what to pay towards the miſe. The 
27 Hen. 8. c. 26. ordains, that Lords ſhall have 
ſuch uſes and profits of their lands as they had in times 
„ Sc. And m/e is ſometimes corruptly uſed for 
meaſe in Law French mees, a' meſſuage; as a ' miſe place 
in ſome manors is ſuch a meſſyage or tenement as an- 
fwers the lord a heriot at the death of its owner. 2 Inf. 
R ANN 
Marry, Leprous perſons. Cowell. | A 
' MISE-MONEY, Was money given by way of con- 
Ten. 162, © oe Rp 232 REES * = 
4 MISERERE The name and firſt word of one” of the 
Penttential Lale, . 80 
ordinary. gives to ſuch guilty. 
18 the bene ba 
MISERICORDIA, Is in law, uſed for ay. arbitrary vr 
OY Hr dp adn oled” for an offence; and 


tract or compoſition to purchaſe any berty, c. Blount. | 


- % 


the entry. is ideo in miſericordia, 


riſd. 196, . 4 N 
e man be unreaſonably artirced in a court m} of re- 


OM 18 
manding them that they take moderate anierciaments diu vi. 
my to the wa y of” the fault.” Sometimes pier icoruin is tb 
be quit and diſcharged of all manner of amerciaments tha; 
a man may fall into in the foreſt. See Cromp. Jur. 190 
See Amerciament,” Fines for Offences, Mercy, and Moder, 
Mifericordia. He fhall be in the great mercy'of the King 
Weftm: 1. cap. 15. mat 2 
MISERICORDIA in cibis & potu, Exceedings, oroyer. 
commons, or any ＋ Jon of meat and drink 
given to the religions above their ordinary allowance. — 
Hic quague proci favit ut leteſtabiles ingurgitatione; mi- 
ſericordiarum (in quibus prefetto non erat miſeticordia) pra- 


| hiberentur. Mat. Par. Vit. Abb. 8. Albani, pag. 71. jj 


ſome convents they had a ftated allowance of theſe over- 
commons upon extraordinary days, which were called m- 
ſericordiæ regulares, as It minutionibus vero & miſe- 
ricordiis regularibus duo & dub unam juſtam de rellaris tam 
ol prondiom quay ad ctham. = idnilt Angtom, r E 


149. b. 1 N | Tart 

8 KAISERICORDIA COMMUNIS, Is when a fine is ſet 
on the whole county or hundred. Mon. Angl. 1 tom. p. 
996. Ac de murdro' ac de comitiuni miſericordia gu 
comigerit, videlicet, *comitatus & "hitndred? coram 35 vel 
ali whus juſticiariis uaſtris, ccc. 

NMISEVENIRE, To ſucced l; as, where a man is ac- 
cuſed of @ crime, and fails in his defence or purgation. 
Ex , compellatio* 7 8 emendmadb miſeveniat, ſu in epiſ.:p1 


teftar.” Lex Canut. 58. apud Brompton. 
8 FEASANCE, A mie 'or treſpaſs = Jury 1 


inquire of all Purpreſtures and misfeaſance. Cro, Cu, 


MulspERSOR. Is a treſpaſſer. 2 If. 200.1 
MISFORTUNE, or CHANCE, A deficiency of the 
will,- of committing of an unlawful act, by misfortune or 
chance, and not by deſign. In ſuch cafe the will obſerves 
a total Sari and does not co-operate with the deed, 
which therefore wants one main ingredient of a crime, 
t a LR. 
** MISKENNING,  (miſtenninga) Is derived from mis, and 
. citare. Leg. H. 1. c. 12. 7 vel 


law is not ſo preciſe 45 to ſurnames, as it is of. Chiri ; 
names, , e Ll Aly. 19g. Wiper 
clerks in names are. amendable : and eter aud Bebe, 

een adj | ume name. 2 (. % 


425. 146. - And (5 N ahd At 
S and Geral ate Bur ork dae But Ron? e 


are ſeveral 21 
4 1491 * F . 3 & f n 
tight.» Roll, 4h, 135; 1.4 


” . * 


, 
ab 


ea ch 
5 co 7 = on leads. 
man in rerum natura. yer 349. If 4 pt or this 


cord, as in d court baron, Ce. there i a wripcalled moders- 
ta miſericordia, directed to the lord, or his bailiff, com- 


, 
* 
* 


h 4 
- 4 ; ; ener name of 
may be true, and yet a be that name ot © 
1 Na. 6. l d de OIL is Eduu⁰, is bound in 


M 1 8% 


by the name of Edward; tho he ſubſcribes his xrue 
by —— is no part of: the bond: 2. Cro. GA. Dyer 


name, 
9. If a perſon be bound by tho name of #. R. hema 
de fued by — name of . R. alias dictus . B. his, 


name; not . B. alias dictus . R. g Salk. 238% H a 
perſon be indicted dy two chriſtian, and ſurnames, it will 
be quaſhed; for he cannot have two fuch-names. 1d. 


be named according to the name of her haſband, or the 
writſhall abate; ſo if the; ſon of an earl, Sc. be ſued a 
a Lord, and not as a private perſon; by the name of his 
family. Dyer 56. 2 Salk; 451: Where a man's title is 
miſtaken in a writ, a. it ſnall abate, and he muſt be ar- 
reſted again. 1 Vent. 154. And the plaintiff is to con 
the miſnomer, and pray an abatement of his writ hefore 
he to a new one, Trin. 2 An. ' S 429 
But if a perſon's title of Lord, c. be miſtaken ina 
leaſe or demiſe, on Not guilty pleaded, the iſſue ig not, 
whether the perſon making the leaſe is a Lord, or not: 
ſo that it is ſufficient if tis the ſame perſon who demiſed, 
tho Alen 38. — Nelſ. Abr. 1 they  Miſao- 
mer of corporations may be pleaded in abatement 1 
Leon. 159. 5 Mad. 327. 2 Salk. 481. And if there be 
any miſtake in the name of a corporation, that is material 
in their leaſes and grants; they will be void. 2 Bendl. 1. 
Anderſ. 196. Judgment againſt a corporation by a w 
name is void. Ld. Raym. 119. A defen 


. 
* 


may avoi 


an outlawry, by pleading a miſnomeriof f baptiſm 
or ſurname z or miſnomer as to additions of eſtate, of the 


town, &c. 2 Hawk, P. C. 460. t e 
Tho' mi/nomer of a ſurname may not be pleaded on an 
indictment: in an appeal it may: And any other m/nomers, 
and defective additions, are as fatal in an indictment as an 
appeal. Bid. 130. A miſnomer muſt be pleaded by the 
party himſelf who is miſnamed. 1 Lutw. 35. Plea of 
miſnomer by attorney may be refuſed; but it is no cauſe of 
demurrer. Ld. Raym. 509g. If a man is taken upon a 
a Cap. Excom. who is not of the name in the writ,” he has 
no day in court to plead this matter to be diſcharged; but 
muſt bring an action of treſpaſs for falſe impriſonment; +1 
Mad. 0. If defendant omits to plead a miſnomer, he may 
be taken in execution by the wrong chriſtian name! 2 
22 1218. Miſnomer of the defendant may be plead- 
ed after a full defence, but not after a general appearance 
and defence. Id. Raym. 118. What words in a plea of 
mſnomer ſhall be conſidered as a /pecial imparlance; ſee 
Wilſ. par. 1. 261. | y er 
I iſſue is joined on a plea in abatement for a miſnomer 
in an action upon the caſe on promiſes, and found againſt 
the defendant, the judgment ſhall be peremptory, there- 
= the jury ought to aſſeſs the damages, Jl pur. 2. 
2 L WP 7 ; . 9 | A 


What foundation will ſupport a name by reputation, 
ſee Ld. Raym. 301, 304. — Note, names Ji not 
cbriflened are ſurnames only. 1h. 305; See Abatement, 
2 #1 1 

t may not be improper, (for the information of the 
Fudent,) to obſerve, that for the addition or omiſſion of 
a later or two, not making any material alteration in the 
ſound, tis not proper to plead a miſnomer. The courts of 
law diſcourage, (and that juſtly,) dilatory pleas, as much 
as they can, as tending to the delay F juſtice. How- 
ever, the curious reader, who chooſes to purſue: his en- 
quies on this ſubject, will find it fully treated of by Co- 
"yns, in the firſt Val. of his Digeſt, tit. Abatement. Alſo 
"de 2 Hawk. P. C. 230, &c. 3 New Abr. tit. Miſnomer 


ww + 


—_— HS MAT. 10 
PLEADING. If, in pleading; any thing be omit- 
ted, that is eſſential to the action 2 if the 


plaintiff does not merely ſtate his title in a defective man- 
"er, but ſets forth a title that is wholly defective in itſelf, 
or if to an action of debt (i. e. on bond, contract, Sc.) 
be defendant pleads Not Guilty inſtead of ni deber, 'thele 
1a be cured by a verdi& for the plaintiff, in the firſt 
ale, or for the defendant in the ſecond. Galt. 368. G. 


Ela. 178. Black. Com. 3 V. 394, &c. ; | 

aden an iſſue is joined on an immaterial point, or ſuch 

©; nde aa, after trial, the court cannot give judgment, 
court regularly awards a repleadęr. New Abr. 4 
26. And Comyn's\Digeft, 5 V. 1.36. Kn 


1 


* 


| 


Raym. 562. A lady, wife 10 à private.perſon, ought a 


Mis 


. 


| 


doth ngt xeveal. it to the 
ſome magiſtrate, that 
broy ice, it is 
mon 


bt do Jul | | 

= ; for delay in diſcovering treaſon. was deemed 
aſſent to iti and con 
now be an aclnal 


ſon: Brafion 4x8} | 


ea 


4 


fefion 


. Concealers of Bulls of abſolution from Nome are guilty of 
mprifion of treaſon. - 13 Elix. c. 2. There is a mi/prifion 
of treaſon in_ counterfeiting, the Great Seal; forging and 
uttering counterfeit money brought from another kingdom, 

c. 14 EAR. c. EE And miſprifion being included in 
every treaſon. or felony, where a man hath committed 
treaſon or felony, the King may cauſe. him to be indicted 
and arraigned of m:/priflen- only, if he pleaſe. S. P. C. 
32. But if a perſon is indicted of nuſpriſion as for treaſon; 
tho* he be found guilty, the judges ſhall not give judgment 
thereon, he not being indicted of the 14" ram 22 
Cent. 217. Information will not lie for ian of trea- 
ſon, &c, but indictment, as for capital crimes: And there 
muſt be two witneſſes upon indictments as well as trials of 
miſpriſion of treaſon, by the ſtatute V. 3. c. 3. 2 
Hawk. P. C 288, 260. In all caſes of miſpriſion of trea- 
ſon, the offender ſhall be impriſoned for life ; and forfeit 
all his goods and chattels, and the profits of his lands dur- 
ing life H. P. C. 128. 3 Inf. 36, 218, See Black. Com. 
4 2 20. - ] : . ** | T 

- MISPRISION OF FELONY, Is not only where a man 
knows of any felony committed, and concealeth or pro- 
cures the concealment: thereof; but under this title of . 
priſion, that of theftbote may be reduced; which is where 
one, knowing of a felony, takes his goods again, or amends 
for the ſame. 3 Iuſt. 134, 139. H. P. C. 130. Tho: 
the bare taking goods again which have been ſtolen is no 
offence, unleſs ſome favour be ſbeum ' the thief... 1 Hawk. 
P. C. 1298. The fat. g H. J. c. 1. provides againſt con- 
cealments of felonies by ſheriffa, coroners and bailiffs, Ge. 


And for miſprifion of felony, ihe offenders ſhall be puniſhed 


fine and impriſonment, and remain in priſon till the 
fine is paid. See Black. Cam: 4, II Btw af . 1 
MISPRISIONS AT LARGE, Are when perſons con- 
temn the King's prerogative, by refuſing to aſſiſt the King 
according to law; or by ſpeaking or writing againſt his 
perſon. or government; receiving a penſion from a foreigs 
ince, without his leave; refuſing to take the oaths of al- 
* and ſupremacy ; and contempts againſt the King's 
7 


0 palace; 


palace; or courts of juſto "We. e ö. 

739, 149. lark Com: þ ing 2 (20: 

| FISPRISIONS OE — 5 ale 

in writing, N N ont; and here pf 

fies & mi n 

ISR ECT AL of ads ore Sprout fort 
hurt x deed; And ſornietimes voy, 18,719,129 


If a thirr is reſerted to Time, Place; $94 J- and 

| that is miſtaken,” all is void. 17 C. 39210 b. Tris rg 
EFZ. in the e eaſe. of the Earl Tf er v. Hh 

MNiſrecital in an immateria and. where it is only 


an fdditibnal flouriſh. i chithjs 8 — — (hall not a- 
id a grant; as where" the hluſbend has d, term in right 
His wife, 'arid this tefin is recitechas mads to the huſband. 
e Ger. 149. Which. 18 Car. 2. CB. is in thecaſe 


11 de i the beginning of s Gerdt [which 
9 558 of a deed; ſhall not hurt, but if it ge 

&-of* a ſentence, ſo that the deed is limited 
vitious.” Per Arther J. | Cart. 149. in caſe of Fave v. 
* See Leaſe. aun o: 
MISS A, The maſs, at firſt uſed” for the Gllmiſton or 
ſending away And hence it eame to ſignify 
the w Hole church ſervice or Common Prayer; but more 
| Fanden the communion-ſervice; and the office of the 

nt, after thoſe ho did not receive it were diſmiſ⸗- 

ſed: Litt. Dit. 

MISS AL., in Hale, The masz Böck te all things 
5 * daily ſaid in the maſs.” "Lindw. Provide: kb. 3. 


1er 5115 * 


essa ros. A meſſenger.” o Deb. in | the 


Clenth; 

7788 PRESBYTER, Sg a ben in orders. 

ount 

© MISSURA, Singing the Nunc Dimittis, and performing 

ther ceremonies to 3 and diſmiſs a . 

nd in the ſtatutes of the church of St. 

(collected by Ralph Baldock,' dean about the _— 295, in 

the chapter de Frateria, of che fraternity or brotherhood, 

who, were obliged to a mutual communication of all reli- | 
offices,) it is ordained — 05 fiat commendatio 

Da ſepultura ſociis coadunantibus & qſlan- 


Liber Stat. Eeclef. Pauline, M. S. fol. 25. 
MISSU NUN, A diſh for 228 up meat to a table; 
| os coed or portion 4 


diet „ But 4 offius 
Ht _ 4 rr 


fr 
8 e 
e 1 Salk. 181 2 Ann. B. R Queen v. 
5 


The d ere deed were, that « after the death, Ce. 
«the tenements aforeſaid ſhall: revert,” inſtead of *'re- 
„main to J. S. yet it is a good remainder; — "a - 
it ſeems, « one's deed ſhall be taken moſt ſtrongly 
925 himſelf. By. Faits, pl. 26. cites 21 A 3. . 

ain for dihrain, if rent be atrear, not ited 

to any thing whieh ſhould be reſtrained, as on = cattle, 
or on the land, and fo ſhall not be taken to mean diſtrain. 
— 330. 1367. Hill. 3. and Paſch. N N B. R. 


* es are miſtakes * other kinds, #. e. of manual 
afts, committed unintentionally, or affecting one perſon, 
when intending to affect another, &c. According to 
Blackſtone, rgnorance or miſtake is a defect of the will: 

As when a man intending to do a lawful act, does that 
which is unlawful. For here the deed and the will 
acting ſeparately, there is not that conjunction between 


them, which is neceſſary to form a criminal act. But 


this muſt be an ignorance or miſtake of fact, and not 
or in print of lav. See the Commentaries, 4 . 


27. 
MISTERIUM, for MINISTERIUM, Mon: Angl. 3 
tom. pag. 102. 


t, it is 8. 


M OD 
NM T RIAL, A falſe or erroneous trial; where it i ina 


a nn þ De. Ov. 284. And conſent 
er me alp dcn a A Hob * 


MiswskR, 1 an Sulbiof 45 
all make fine fot his miſuſer- at. Br. 149. By 


mijſaſtr, a charter of Fd N ma be forfeit 

alſo 3 xD. 153. 7A 
507 — + wh vernors of 

Fs houſes, who obtained from the the ae of 

wearing the mitre; ring, gloves, and croſier of a biſhop, 

The —— Abbots, ſays Cowell, were not the ſame with 

2 conventual prelater, ite! were ſummoned to parliament 

itudl-lords;-tho' it hath been commonly fo beld; for 


the ons p parliament, did not any way on 
their gutren but on their receiving their temporals from the 
hands of the King. See Abl.. 


MTT TA, (from the Sax. mitten, menſura) An ancient 
Saxon meafure/; its quanti doth not certainly appear, but 
it is ſaid to be a maſure of ten 'buſbels. Dom day. J. 
Wireeſcire: ' Man. Ang]. tam. 2 h 262. And mitra, or 

mitelu, beſides being a ſort of meaſure for ſalt and con, 
is uſed for the Ar where the caldrons were put to boil 


falt ad fal endu 
+ ger 5 dae a e Gale's Lil r 


- MANUSCRIPTUM PEDIS FINIS, 
Worn ind a id uritedirected to the Treaſurer and Cham- 
— — the Exc , to _ for, and tranſmit, the 
vot of a fine, acknowledged before juſtices in Eyre, into 
lm Pleas, &c. Reg. Orig. 14 1 

MITTIMUS,. A writ for removing — transferring of 
records from one court to another; as out of the King! 
Bench into the Exchequer, and ſometimes by Certiorari in- 
45 the Chancery, and from thence into another court: But 
the Lord Chancellor may deliver ſuch record with hisown 
London, hand. Srat.- 5. R. a. c. 15. 28 & 29 H. 8. Dye 29, 
32 "Mittimus'is allo a precept in writing, under the band 
and {tal of a juſtice directed to the goaler, 
for the receiving and ſafe K of an offender until he 
is delivered by law. 2 if. 590. One muſt be commit- 
ee or — priſon wil not be fe 


" MIXED ACTIONS, Suits nd of the nature of 
real, and perſonal, wherein ſome real ce is demand - 
ed, and alſo perſonal damages for a wrong ſuſtained. 

MIXED LARCENY, or compound larceny, is ſuch ® 
hath all the properties of ſimple larceny, but is accomps 
nied with one, or both, of the aggravations of a uli 
from one's houſe or perſon. 

- MIXED TITHES, Are thoſe of cheeſe, milk, 1. 

— 2 &c. 2 Inft. 649. See Tithes. And Blu 

— 2 V. . 

MIXTUM. This word be mentioned in our 4 
% hiſtorians; it ſometimes ſignifies a breakfaſt, but 


ways a certain tity of bread and wine. Cowell. 
OCKADOES, | Stuffs made in England, and ot 
countries; — — 5 Eliz. c. 9. * 
MODERATA MISERICORDIA, A urit n 
Magna Chartu) which lies for him enn 
| court not of record, for any tranſgreſſion, bey beyond A 
lity or quantity of the offence: It is directed to the 5 
the court or his bailiff, commanding them br tan, 
= 217mg of the mY man — 
t-Baron, on preſentment Jury, * ; 
| any treſpaſs, he ſhall nor — writ, unleſs the 97 
ciament be exceſſive: and outrageous : And if — 
of che court, of his own head, will amerce an) fe for 
other perſon without cauſe, the _ el fo 
| his writ of - moderate miſericordia, i er treſpab 
that' amerciament ; but he ſhall have get which 5 
| New Nat. Br. 16). When the amerciament V 


or benefit; ache 


* 


2 


2 


5 5 


a. YT Wwey 


Pla. 189. c. 96.1 


payment, or doing ſomething for the benefit and advantage 


M © ÞD- 


| a perſon is affcered by his peers, "this writ of mateyata 
— doth not lie Yo then it is according to tie 


ſarute. See F. N. BY 76. 40 adit. 166. 0 . 
| — WR certain duty paid for every Card! 

of wine. * . tom. 2. P. 994. 0 ut \ es, \ ins | 
MODIUS, A meaſure, uſually: a buſhel; but various 


according to the cuſtoms of ſeveral countries: | br 


MODIUS TERRE VEL AGRI. - This phraſe was 
much uſed in the ancient charters of the Brimſb Kings, and 

bably ſignified the ſame quantity of ground as with the 
— VIZ, — har and as many 
broad. Sciendum oft "quod dedit illis pedum 
modiorum agri-cum omni cenſu ſuo, &c. Mn. — 
3. p. 200. 44 Fa ak x ( * i Sir - | 

MODO ET FORMA, Are words of art in law plead- 
ings, Sc. and particularly uſed in the anſwer of a defend- 
ant, whereby he denies to have done the thing hid to his 
charge, & forma daclarata. Kitch, 2324. 

Where modo et forma are of the ſubſtance of the iſſue, 
and where but words of form, this diverſity is to be ob- 
ſervedʒ where the iſſue taken goeth to the point of the 
writ or action, there modo et forma art but words of form, 
as in the caſe: of the writ of entry in caſu proviſo. But 
otherwiſe it is, when a- collateral point in pleading is 
traverſed; as if a feoffmeny be alledged by two, and this 
is traverſed do et forma, and it is found the feoffment 
of one, there modo et forma is material. So if a feoff- 
ment be pleaded by deed, and it is traverſed 7 
quod feoffavit modo et forma, upon this collateral iſſue modo 
et forma are ſo eſſential as the jury cannot find a feoffment 
without deed. Co. Lit. 281. b. See Br. Labourers, pl. 


A 


M O . 


Tho! in caſes of preſcription, tis only ta be diſcharged of 
a particular ſort of 8 for a preſcription de non deci- 
mando generally, would undo the clergy, therefore it is 
not good where there is not ſufficient left for their main- 


| tenance; as it may be where there is a competent lyek- 


hood for the parſon. 2. RR. AJ. 1 Cro; 1844 1 Noll. 


- 65 4. n. } es als ; its (1'7 (+73 ” II 
A Winne Fear the Common law de aun 
decimando; but he may be diſcharged of tithes for lands 
in his own hands, by grant from parſon, patron and ordi- 
nary. 2 Rep. 44. A pariſn, Sc. may nat. preſcribe de 
non 'decimando, though it may preſcribe modo de- 
Gimandi. 1 Noll. Abr. 653. But tithes, due by cuſtom 
only, ate not within the rule againſt preſcription 


in non decimando by laymen; for by the like cuſtom per- 


ſons may be diſcharged from the payment of ſuch tithes. 
Wodd s Inſt. 1 And ſpi ritual per ſons and eorporations 


| may preſcribe 4 non decimandb, to be diſcharged abſolutely 


of tithes, and pay nothing in lieu thereof; {6 allo may 
their tenants- 4 Rep, 44. 1 Noll. Ir. 653, 654. 
Cro. 5120 N. erer n An <13.vd 
A parſon may ſue in the Spiritual court for a madus di- 
cimandi, or rate tiche; but if the vu, is denied, or a 
cuſtom is to be tried, it muſt be triad in the Common law 
courts: And where a wodus is plended in the Spiritual 
court to a demand ws may 14 e 
upon ſuppoſition that the Spiritual court will not admi 
o any 3 tithes 2 C 3 Ed 6. c 13. e 
178. Where land is converted to other uſes, as hay 
ground to tillage, Sc. or the thing is altered or deſtroyed; 
as when a fulling- mill is made a corn - mill, or a carn-mill 
is come to ruin, Ic. a modus made on good conſideration 


1 Dan. Abr. 607, 608. So by the non-payment of the 


Modo et forma do not pur the y nor place in iſſue; may be diſcharged, and then tithes; ſhall be paid in kind. 
ce 


but only the matter and ſu of the plea. Rey. Plac. 
188. c. 5. 0 | [ 
Where a traverſe is with a modo et forma, &c. that will 
put the manner, as well as the matter in iſſue, where the 
manner is material, as the time, the fact, and other eir- 
cumſtances, when they are the effect of the iſſue. Rey. 


MODUS DECIMANDl, Is when lands, tenements, or 
ſome certain annual ſum, or other profit, hath been given 
time out of mind to a parſon and his ſucceſſors, in full 
ſatisfattion and diſcharge of all tithes in kind, in ſuch a 

2 Rep. 4. And ſee 2 Inft. 490. And it may be 
paid in cities and towns, as in London, for houſes in lieu 
of the tithe of the lands on which the houſes were built: 
And there may be a modus decimandi for perſonal tithes: 2 
Inft. 65), 659. A modus ought to be for the benefit and 
advantage of the parſon; and is ſuppoſed to be of the full 
value of the tithes, at. the time of the- original compoſitron'; 
and if it doth not now come up to that value, it ſhall be 


— 


ent ſums, is evidence 


FV. 29. * „ Mn een ne wor i 
-  MOHAIR YARN. : See Mſauufactures, Silk. 


conſideration; or by payment of tithes in kind, for ſo 
long time, that the preſcription for a modus decimandi can- 
not be proved: - Tho': ſhort interruption. tis faid - ſhall not 
deſtroy it. 1 Rell. 932. Hob. 43-1 A payment of differ- 
8 ' ” O is 2 gy hy 0 
paying tithe of waol' by the pound, and not by t! 

gebe, is no madus. 2 Stratige/ 783. See Black, * 


MOE TT, (medietas,: Fr. moitie, i. e. eg vel media 
Perz) Is the half of any thing; and tu hold by moittes, is 
mentioned in our books, in-caſe of Jointenants, Se. Litt. 


12 2 


5 Dr. i | 

'| MOLASSES. . See Melaſees. | IKE eb30% ADM 
MOLENDINUM, A mill of divers kinds. See Mill. 
MO UM, Signifies corn ſent to a mill, a grit. 


"Chart. Abbas. de Rading, MS. fol. 116. 


MOLITURA; Was commonly taken for the toll or mul- 


intended that the tithes are improved, or that money is — paid for grinding corn at a mill, and ſometimes called 


become of leſs value than it was at the time of the nod 
agreed on. 13 Rep; 152. Hob. 40. 130 | 

But one tithe muſt not be paid in conſideration of ano- 
ther; it is to be ſomething different from the thing that 
is due, where the- tithes are due of common right; and 
not by cuſtom only; and it muſt be ſomething as certain 
and durable as the tithe : All which are neceſſaty to make 
good preſcription. 1 Roll Abr. 650, 1 Cro. 276, 446, 
475. Hob.qo. BWAS8Y 
A modus. ariſes either by -compofitionz.' cuſtom” or pre- 
ſcription, a compoſition is an agreement entered into . 
deed, executed under hand and ſeal; that ſuch and ſuch 
lands ſhall be diſcharged of tithes, paying ſome annual 


of the parſon, Sc. which is a exemption from pay- 
ment of tithes for ever, if made the fat. 7 E 
c. 10. 8 i eee | 

Cuſtom is what gives a right to a whole county, city, 
town or -pariſh, and muſt be common to all — 
limits where it is averred to be; and preſcription is that 
which gives a right to ſome particular perſon, with re- 
ſpect to ſome particular houſe, farm; Sc. And the Ec- 
cleſiaſtical laws allow years to make a good cuſtom 
and preſcription; but by the Common law, it muſt be 
beyond the ay of man. 1 Roll, Abr. 653, Count 
Parſ. Comp. 1 59. A Layman, Lord of a manor, may pre- 
ſeribe de modo decimundi, for himſelf. and tenants ; 'Aa 


 molendino. Paroch. Anti 


molta,. Fr. nioulta, molitura:libera, free grinding or liberty 
of a mill, without paying toll; a privilege which the lord 
enerally reſerved to his own. family ——— Salva mibi £9 


- 


DR noſtræ quieta in ditto 
230. 1197179 SQ. Hen 
MOLLITER MANUS IMPOSUIT.. Several juſt; 


edibus meſs molitura libera 


cations in treſpaſs, i. e. actions of aſſault, are called. by 


this name, from the words gently laid his hands upon bim 
uſed in the plea; as where the defendant juſtifies an aſſault 
by ſnewing that the plaintiff was'unlawfully in the houſe 
of defendant, ' making a diſturbance; and being requeſted 
to ceaſe ſuch diſturbance, and depatt, he refuſed-and con- 
tinued therein, making ſueh diſturbance, he, the. defendaw, 
gently laid bis hands on the plaintiff, and removed him our 
of the houſe. So in various other inſtances, as for ſepara- 
ting two perſons, fighting, in order to preſetyve the peace, 
ſo — the legal exerciſe of an office, Cc. See Black. Com. 
3 J. 121. W d dan, es. 50 
MOLMAN, A man ſubject to do ſervice; applied to 
he ſervants of a monaſtery.” Priqr. Lewes, P. ar. Spelm. 
MOLMUTIAN, or MOLMUTIN LAWS.. Were the 
laws of Dunvuallo Malmur ius, ſixteenth King of the Britains, 
who began his reign above four hundred years before the 
Birth of our Saviour, and were famous in this land till 
the time of Milliam tbe Conqueror. This King was the 


% 


for his own: lands, or part thereof, &c; 


firſt who ſhed laws in Britain; and dis laws, (with 
i e169 da 17 nid , n e aud thei 


24 . o 


 Thtes, tit. Monaſteries. | 
* to their lord third year, that he ſhould not 


W3 ONEY, (moneta} Is that metal, be it gold or filver, | 


It belongs to the King only, to put ink as well 44 


legally, no more ought io be 


out licence, on pain of forfeiture. Stat. 9 Ed. 3. cap. 1. 


* 


M O N 


Hole of Queen Mercia) were tranſlated by Gillas out of 
che Britib into the Lalin wupue. Uſber's: Primor. 
a N. - $36 #4 6 : ' 7 p33 n e 


12686. Ve 


See 27 H. 8. c. 28. and Abbor, and the Tables en the Sta-. 
-MONETAGIUM, Signifled a certain tribute paid by 


change the money which he had coined, - formerly when it 

was lawful” for great men to coin money current in their 
territuries; but not of ſilver and gold; It was abrogated 
by the Stat. 1 Hen. 1. c. 2. The word monetagium is like 
wiſe"uſed for a mintage, and the right of coining or mint- 
money. Jus & artificium cudendi monetas. s. 


— 


which receives authority by the prince's impreſs to be cur- 
rent; for as wax is not a ſeal — 4 a print, ſo 2 10 
not money without impreſſion. Litt. 20). is 
ſaid bs be the common . of all commerce, thro” the 
world, and conſiſts principally of three parts; the mate- 
rial whereof it is made, being ſilver or gold; : the deno- 
mination or extrinſick value, given by the King, by vir 
tue of his prerogativez and the King's ſtamp thereon- 
+ Hale's HH. P. H. 188. A f 


the impreſſion on money; which been done, the money is! 
current for ſo much as the King hath limited. 2 Inf. 878. 
Any piece of money coined is of value as it bears a propor- 
tion to other current money, and that without proclama- 
tion; and tho' there is no act of parliament, or order of 
Kite for guineas, as they are taken; yet being coined at 
the mint, and having the King's inſgnia on them, they 
are lawful money, and current at the value they were coined 
and uttered at the mint. 2 Salk. 446. But it has been ob- 
ſerved, that guinsas were originally coined. for 20s. ac- 
cording to the twenty ſhilling res of money, and that 

emanded for them: Alſo 
that in legal proceedings, they ſhould be mentioned as 
pecias auri, -vocat. guineas, valoris, &c. 5 Mod. 7. If 
an action is brought for damages, the value of guineas may 
be given in evidence to the jury; but if the action be for 
ſo many guineas, the value ought to be ſet forth in the 
declaration, to aſcertain the debt. Curibew. 255. 
Sold and ſilver coin, &c. is not to be exported with- 


— 


And money of filver melted down, is to be forfeited, and 
double ee 814 — 2. C 500 But by old ſta- 
tutes, foreign money ma melted down; and no money 
ſhall be current but — King's own, Sc. 27 Ed. 3. 
cap. 14. 1) R. 2. c. 1. See Comm and Exchange, and 
Stat. 2) Geb. a. c. 11. See the Table to the Statutes, tit. 
Money, Coin &c. See Black. Com. 1 V. 276. 4 V. 84, 
88 I : | 


MONEY, LENDING TT ABROAD. The King by 
proclamation may at any time prohibit all his ſubjects, noe 
- exceeding one year, to lend or advance money to any foreign 
prince or- ſtate, withour licence under the Great or Priuy 

Seal; and if any perſon knowingly. offend in the premiſſes, 


he ſhall forſeit treble the value of the money lent, Sc. 


- rwo-thirds to the King, and the other to the informer; but 
perſors may deal in foreign ſtocks, or be intereſted in any 
bank abroad, eſtabliſhed before iſſuing his Majeſty's pro- 
clamation: Stat. 3 Geo. 2. . 5. AAN b 
MONET IN COURT.. In la proceedings, money de- 
manded is oftentimes brought into the court, either by a 
rule of court, or by pleading a profert in curiam of the 'wo- 
ney; and then if the maney is not paid into court, the plea 
vill not be received; for money is not allowed to be paid in- 
to court, after 1 Wilſ. par. 1. 197. The mo- 
5 | t 


ney muſt be brought into court, upon a plea of tender: 


may at any time, pending an action 


| 2 takes ifſue upon the tender and it is 


tam ad obolos & Herlingos quam ad fler 
fabricand.' & faciend, Memorand. Scacc. de Anno 20 


M O N 
court; and it ſhall be a good ſatisſaction and 


part, into court, and it is ſtrugk- out of 
out of court, for by paying into gourtz the defendant pt 
mitted that ſa much was due: but if the defendant: brings 
money into court, upon à tender and encore way and the 
& againſt 
then the defendant ſhall: have the money duf if cour 
2 Salk. 59 - . Money may be brought — = 
action of debt for rent: in ixeplevin, when the — 
avows for ſo much tent · area, the plaintiff hath been ad- 
mitted to bring it in Court: And in covenant, Ge. where 
a breach is aſſigned for non-payment of rent, the de- 
fendant may bring the; money” due into court. big, In 
4 quantum meruit it hath been denied; tho it was granted 
in ſuch caſe,” Paſeb. 5 Aun. In trover the defendant can- 
not bring the: goods and coſts into court. Milf. par, 1. 


ane og] #57, 20, ee 3K | 
| 15 an action for the me/ne rofes after recovery in 
ejement, the defendant — — 
into court. Ib. Pag. 1 15. 
And ' it is ſaid, an action is hrought by an execu- 
tor or adminiſtrator, the defendant cannot bring the u. 
into court. 2 Salk. 296. Sed gu#: 1 
MMONGER, A little ſea vel which fiſnermen uſe. Sai. 
13 Elix. c. 11. And when a word ends with monyer, as 
ironmonger, &c. it ſignifies merchant, from the Sax. man- 
ger, i. e. Mercator. L thts ut 
MONIERS, or MONEYERS, Monetarii, Are miniſters 
of the Mint, who make and coin the King's money. Rey. 
Orig. 262. and 1 EA. 6. 15. It appears in ancient authors, 
that the Kings of England had Mints in ſeveral counties; 
and in the Trac in the Exchequer, written by Oakham, 
we find, that whereas ſheriffs were uſually obliged to pay 
into the King's. Exchequer the King's ſterling money, for 
ſuch. debts as. they. were to anſwer; thoſe of Cumberland 
and Northumberland were admitted to pay in any ſort of 
money, ſo it were ſilver: And the reaſon there given is, 
becauſe thoſe two ſhires Monetarios de antiqua inflitutione 
non haben; quod abbas & monathi prædicti babeant unum 
monetarjum & unum cuneum apud 2 ad monetam ibidem, 
ngos prout moris eff 


: 
»#- 4 


Ed. 3. inter Record. de Trin. Rot. Of later days the 
title of moniers hath been given to bankers, that is, ſuch as 
—__ their trade to deal in monies upon returns. 
_ MONK, (Manachus) From the Gr. Mire, ſolus, qui fol, 
i. e. Separati ab aliorum con/ortio wivunt, becauſe the firlt 
monks lived alone in the wilderneſs. They were after di- 


| vided into three ranks; Canobitarum, i. e. a ſociety li- 


ving in common in a monaſtery, Sc. under the govern- 
ment of a ſingle perſon; and theſe were under certain 
rules, and afterwards called 4, Anacborete or Ere- 
-mite, thoſe monks who lived in the wilderneſs on bread and 
water. And Sarabite, monks living under no rule, that 
wandered in the world. St. Jerom tells us, that of the 
\ Anachorets Paulus fuit Auftor, Antonius illuſtrator, Joban- 
nes Baptifla princes. 07 be 
| Daggers. The profeſſion: of a monk, mentioned in 
ock s readings upon the Stat. 21 H. 8. c. 13: 
MONKS CL@THES, Made of a certain kind of coarſe 
cloth. Vide 20 H. 6. | 
, MONOPOLY, (From Miro, n & rente, vendo) Is an 
allowance of the King by his grant, commiſſion or other- 
wiſe, to any perſon or perſong, for the ſole buying, ſell- 
making, working or uſing of any thing, by which 
r periods are reſtrained of any freedom or liberty that 
they had before, or hindered in their lawful trade. 3 
Infl. 181. It is defined to be where the power of ſelling 
any thing is in one man alone; or When one ſhall in 
and get into his hands ſuch merchandiſe, Sc. as none 
N ey or gain by them but himſelf. 1 1 Rep- 66. 
And a monopoly: bath three incidents miſchievous to the 
publick: 1. The raiſing of the price. 2. The commod- 
ty will not be ſo good. $i: N i of poor 
artificers. hid. All e; are againſt the n 
and fundamental laws of the-realm.: A. byJavs nde 
makes a monopoly, is void; ſo is a preſeription for 4 


Sion: bond with a penalty, bring the money and coſts into 


trade to any one perſon or. perſons, excluſive of all * 


Kar. 4 & 5 Am, c 36: If a Se pay. tne 
declaration, 
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| Monepulin by he Common law ate void, as 
the freedom of trade and me pr 
and induſtry; and putting it in the power of particular 
perſons to ſet hat prices * pleaſe on a commodity. 1 
' Hawk. P. C. 231. Upon this ground it hath been held, 
that the King's rant to any corporation of the ſole impor- 
tation of any merchandiſe, is void. 2 Roll. Abr. 214 3 
Inft. 182. The grant of the ſole making, importing and 
ſelling of playing cards, was adjudged void. 11 Rep. 84. 
Moor 671. And the King's grant of the ſole making and 
writing of bills, . pleas, and writs in a court of law, to any 
particular-perſon, hath: been reſolved to be void. 1 Jones 
. » 3 Mod, 75. | 


Moor 591. 


being again 


All matters of this nature * 
law, and not at the council-table, or any other eourt of 
that kind ; and the making uſe of or procuring any unlaw- 
ful monopoly, is puniſhable by fine and impriſonment at 
Common law. 3 inf. 181, 182. c 
By ſtatute, all monopolies, grants, letters patent, and li- 
cences, for the ſole buying, ſelling and making of goods: 
and manufactures, are 1 ny void, except in ſome par- 
ticular caſes; and perſons grie ved, by putting them in uſe, 
ſnall recover treble damages and double coſts, by action 
on the ſtatute; and delaying ſuch action, before judgment, 
by colour of any order, warrant, c. or delaying execu- 
tion after, incurs a præmunire But this does not extend 
to any grant or privilege granted by act of parliament; 
nor to any grant or charter to corporations or cities, Q. 
or to grants to companies or ſocieties of merchants, for 
enlargement of trade; or to inventors of ne manufac- 
tures, who have patents for the term of fourteen years ; 
grants or privileges for printing; or making gun- powder, 
caſting ordnance, Sc. 21 Jac. 1. c. 3. | 
As to inventors of new manufactures, Sc. it has been 
adjudged on this ſtatute, that a manufacture muſt be ſub- 
ſtantially new, and not barely an additional improvement 
of any old one, to be within the ſtatute; it muſt be ſuch as 
none-other uſed at the granting the letters patent; and an 
old manufacture, in uſe before, cannot be prohibited in any 
grant of the ſole uſe of any ſuch new invention. 3 Inf. 
184. Yet a grant of a monopoly may be to the firſt inven- 
tor, by the Stat. 21 Fac. 1. c. 3. notwithſtanding the ſame 
thing was praCtiſed before beyond ſea ; becauſe the ſtatute 
mentions new manufactures within the realm, and intend- 
ed to encourage new devices uſeful here; and it is the 
ſame thing whether acquired by experience or travel abroad, 
or by ſtudy at home. 2 Salk. 447. It is ſaid, a new in- 
vention to do as much work in a day by an engine, as for- 
merly uſed to employ many hands, is con 
tute; by reaſon it is inconvenient, in turnin 
to idleneſs. 3 Inſt. 184. Sed qu? See Black, Com. 4. 
115, 159, 429. | If 
MONSTER, One who hath not human ſhape, and yet 
is born in lawful wedlock : And ſuch may not purchaſe or 
retain lands; but a perſon may be an heir to his anceſtor's 
lands, tho he be deformed in ſome part of his body. 


o many men 


©. Lit. 3. . | 
A monſter ſhewn for money is a miſdemeanor. 2 Chan. 
110. Trin. 34 Car. 2. Harring v. Walrond. It was 


a child that had four legs, and four arms and two heads 
and but one belly, where the two bodies were conjoined; 
the child died and was embalmed to be kept for ſhew, 
but was ordered by Lord Chancellor to be buried in a 
week. Mid. 1 | 
MONSTRANS DE DROIT, Is a ſbewing a right, and 
ifies a writ out of Chancery to be reſtored to lands and 
tenements that are a man's in rigbt, tho' by ſome office 
found to be in the poſſeſſion'of one lately dead; by which 
office the King would be .igtitled to the (aid lands, Sc. 
It is given by the Stat. 34 Ed. 3. c. 14. and 36 Ed. ;. 
13. Staundf. Prærag. c. 21. 4 Co. Rep. 54. Leſſee of 
an outlaw, cannot maintain treſpaſs,” but muſt be re- 
— by Monſtrans de droit. Ld. Raym. See Tra- 
| by 8 
| MONSTRANS DE FAITS OU RECO Shewing | 
of deedx,or records is thus; n an action of debt t 
upon an obligation, after plaintiff hath declared, he 
ought to ſhew his obligation; and ſo it is of records. And 
the difference between monſfrans de fait and oyer de faits, is 


to the ſta- | 


dar ſometimes thirty, and ſometimes \thirty-one 


- 
1 


* 
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this z he that pleads the deed ot record, or declares upon 
Lie, ought to ſhew the ſame z and the other, againſt whom 
ſuch deed, or record is pleaded, may demand oyer- of the 
Where a man pleads a deed; which is the ſubſtance of 
his plea or declaration, if he doth not plead it with a pro- 
fert in curia, his plea or declaration is naught upon a ſpe- 
cial demurrer, Pewing it for cauſe And it he doth plead 
it with a profert in curia, if the other party demands a 
ſight of it, he cannot proceed till he hath ſhewn it, and 
when the defendant hath had a ſight of it, if he demands a 
copy of the ſame, the plaintiff may not proceed until a co- 
Py is delivered unto him. Stat. 4 & 5 Ann c. 16. 2 Lill. 
Abr. 201, 202. Vide Profert in Curia. . 
MONSTRAVERUNI, Is a writ which lies for tenangs 
in ancient demeſne, who hold land by free charter, when 
are diſtrained to do unto their lords other ſervices and 
toms than they or their anceſtors uſed to do: Allo it 
lieth where ſuch tenants are diſtrained for the payment of 
toll, Sc. contrary to their liberty, which they do or 
ſhould enjoy. F. N. B. 14. 4 la. 269. This writ is 
directed to the ſheriff, 1 charge the lord, that he do not diſ- 
train them for ſuch unuſual ſervices, &c. And if the lord 
neverthelels diſtrains his tenants, for other ſervices than 
of right they ought to do, the ſheriff may command the 
neighbours, who dwell next the manor, or take the pow- 
er of the county, to reſiſt the lord, Sc. And the te- 
nants in ſuch caſe may likewiſe ſue an atacbment againſt 
their lord, returnable in C. B. or B. R. to anſwer the con- 
tempt and recover damages. Neu Nat. Br. 32. But the 
lord ſhall not be put to anſwer the writ of attachment ſued 
againſt him upon the monſtraverunt, before the court is 
certified by the treaſurer and chamberlains of  the-ZExche- 
quer, from the book of Domeſday, whether the manor be an- 
cient demeſne; ſo that it is requiſite that the plaintiff in the 
monſtraverunt, do ſue forth a ſpecial writ for the . — 
of the ſame. bid. 35. The writ of monſtrauerunt may 
be ſued for many of the tenants, without naming any of 
them by their proper names, but generally monſiraverunt 
nobis bomines de, Se. But in the attachment againſt the 
lords the tenants ought to be named; tho" one tenant may 


ſue it in his own name, and the name of the other tenants 


by general words, Et homines, Sc. 2 H. 6. 26. See Ne 
injuſt Vexes. Sed qu? If action of treſpaſs is not prefer- 
MONSTRUM, Is ſometimes taken for the box in which 
relicks are kept. Item unum monſtrum cum offibus St. Pe- 
tri, Sc. Monaſt. 3 tom. pag. 173. Monftrum is alſo 
* for what we call corruptly muftering ſoldiers. Cow- 
ell. | | 
MONTH, or MONETH, Sax. MONATH, (Anf. 
à menfione, lune curſus) Signifies the time the ſun 
thro' one ſign of the zodiac, and the moon thro' — 
properly the time from the new moon to its change, or 
the courſe or period of the moon, whence tis called month 
from the moon. Litt. Dial. A month is a ſpace of time 
containing by the week twenty-eight days; by the kalen- 
And Julius Cæſar divided the year into twelve months, 
each month into four weeks, and each week into ſeven 
days. The month by the Common law is but twenty-eight 
days; and in caſe of a condition for rent, the monyh 
ſhall be computed at twenty-eight days; ſo in the caſe of 
inrolment of deeds, and generally in all caſes where a 
ſtatute ſpeaks of months: But where the ſtatute accouy 
eth by the year, half year, or quarter of a year, then 
is to be reckoned according to the Kalendar. 1 Inf, 
135. 6 Rep. 62. Oo. Jac. 167. A twelvemonth, in the 
ſingular number, includes the whole year, according to 
the kalendar : But twelve months, ſix months, Sc. in the 
plural number, ſhall be accounted after centy- eight days 
to every month; except in caſe of preſentations to bene- 
fices, to avoid lapſe, Sc. which ſhall be in fix kalen- 
dar-months. 6 Rep. 61. Oo. Jac. 141. And if anagree- 
ment is to pay 50s. for the intereſt of 100 J. at the end 
of ſix months, it is ſaid the computation muſt be by kalen- 
dar months, becauſe if it was by lunar months, the intereſt 
would exceed the rate allowed by the ſtatute. Mood Inf. 


433- WA e | 
; MONTROSE, A duty of two-pennies Scots upon beer 
there. 6 Geo. 1. c. 7. 7 Geo. 2. c. 5: _”. | 
MONUMENT 
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MONUMENT, An beit may bring ebe a 
one that injures the monumend, 8c. of dis anceſtor :* M 


MOR 
MORT-DANCESTOR, A vrit now ſeldom uſed; men- 
tioned in the ſtatutes 53 H. 3. & 6 Ed. 1. See 400 = 
the coffin. and ſhroud of a deceaſed perſon belong to the | Morr-danceflor, and Black. Cm. 3 V. 156. 
- executors or adminiſtrators; but the dead body be ongeth ! MORTGAGE, (Mortgagium; vel mor tum vadium,) 1; 
to none 3 Int: '202, 203: See Black. Cm. 2 V. 428. | | compounded of two French' words, viz, mort, i. e. mrs, 
MOORS, In the e f 'Man,' who ſummon the courts | and gage, i. e. pignus. and ſignifies a of land or rene- 
for the ſeveral” ſbeadings,- are the lords bailiffs, called by | men, or any thing immoveable, laid or bound for money 
that name; and every moor has the like office with our bai- | borrowed, to be the creditor's for ever, if rhe money be n 


een | not 
ff of the hundred: King's Daſeript. Iſie of Man. I Paid at the day agreed upon; and the creditor, holding land 
Moor, (From the Sax. Motion, placitare, to treat or | and tenement upon this batgain, is called zenant in mor; 
handle) Is a term well underſtood in the Iuns of Court, | gage. Of this we read in che Grand Cuſtumary of Normgn- 
and ſignifies the exerciſe or arguing of eaſes which young | dy, cap. 113. which fee. -Glanwll likewiſe,” lib. 10. cp. 
barriſters and ſtudents perform at certain times, the better 6, defineth it thus; Morruum vadium dicityr ud, cujus 


to enable them for practice and defence of clients | Arustuf vel feddins interim purrepri in nullo ſi ac 
Kcauſes. The place where 'moot-caſes were argued, was an- So that it is called a dead gage, becauſe: whatſoever pro- 
'cienitly called the Moor-ball:' And in the tans of @purt there | fit it yieldeth, Jet it teddesmeth not itſelf by yielding 
is a hai of the' moot yearly choſen by the benchers, to ap- | ſuch profit, except the whole ſtim borrowed be paid 
Point the motmen for the Inns f Chancery; and keep ac- |-at the day. See Skene de ub. fignif. verbo mortgage. 
counts of the performances of | exerciſes, both there and | He who pledgeth this pawn or gage, is called tbe mor;- 
in the houſe Orig. Juridicial. 21124. Igor, and he who taketh it tbr mortgagee. - Weſt. Symbol 
'MOOTA CANUM, A pack of dogs. Coroell. | pare; 2. zit. Fines, feel. 145. This, if it contain excelſive 
- *MOOTMEN, : Thoſe who argue the reader's caſes, | ufury, is forbidden by 37 H. 8. cap. 9. But tis called 
called move-caſes, in the Inns of Chancery, in the term- time, | morigage, becauſe, if the money is not paid at the day, the 
and in vacations. _ | 5 Il land moritur to the debtor, and is forfeited to the creditor. 
MORA, A mer, or barren and unprofitable ground, | Cowell, _ * ehe e 
derived from the Sax. mor. ſignifying alſo marſnland. Mon. |. . . CORP B11 1414 * 
"Ang. Tom. 2. pag. 50 1 H. 5. Allo a heath. Jtem ur . Of the or and ſeveral kind} of mortgages. * 
pannagio, berbagio, Sc. & de omnibus exitibus boſcorum, mo- 2. What ſbail be deemed a morigag e, or an eftate redeem- 
lable; and of ibe diſtinct intereſts -of miortgagor and murt- 


Tarum, Sc. Flew, ub. 2. cap. 71. | | 
MORA MUSSA, A watery or boggy moor; and ſuch | gagee. 12s Win . 0 
in Lancaſbire they call moſſes ; moraſſa is uſed in the ſame | 3. Of rhb&equity of redemption-and forechſure; and of the 
ſenſe. - Mon. Ang. Tom. 2. pay: 306. „ TO, manner of redeeming and foreclofing. + oy 

-* MORATUR IN LEGE, Is the ſame with demoratur, | © © 1 n OR 5 

and ſignifies as much as be demurs ; becauſe the party goes 1. Of ibe original and ſeveral kinds of mortgages. | 
not forward in pleading, but reſts or abides upon the judg- | The notion of mortgaging and redemption ſeems to be 
1 of the court in a certain point, as to the ſufficiency | of Jewiſh extraction, and from them derived to the Greeks 
in aw of the declaration or plea of the adverſe party, and Romans ; the plan of the Moſaick law conſtitutes a 
who deliberate and take time to argue and adviſe there-,| juſt and equal. agrarian, that the lands may continue in 
upon, and then determine it. Co. Lit. 51. See Demur- | the ſame tribes: and families, and the people might not 
1.2 | A de diverted by any exotick acts and inventions from the 


Fer. — . 2 . 
MORE TUM. A fort of brown cloth, with which caps | exerciſe of agriculture, -in which innocent employment 
were formerly made. Mat. Parif. Anno 128388. | they were to be continually educated; therefore whoever 


© MORGANGINA, (From the Sax. morgen, the morn- | were compelled by want to fell, could transfer no eſtate 
ing, and gifan, to give,) The gift on the wedding-day: | in the lands, farther than to the next general jubilee, 
Si ſponſa virum ſuum ſupervixerit, dotem & maritationem | Which returned once in 50 years; wherefore they com- 
ſuam, chartarum inflrumentis, vel teftium enbibitionibus ei tra- pared till the jubilee, that according to the diſtance from 
ditam, perpetualiter babeat & nginam quam LL, Hen. | thence, ſuch was the intereſt that could be transferred to 
1. cap. 70. 4. e. her er. | In ſome books tis writ mor- | the buyer; but the vendor had power at any time to fre- 


ganegiba. In Leg. Cunuti apud ton tis writ deem, paying the value of the lands to the- jubilee; but 
cap. 99. In I. 1. cap. 11 & yo. tis 3 tho? he did not redeem it at the of jubilee, yet the 
——— literally matutinale; and it is what we now | lands came back again free to the vendor and his heirs. 
call money, or that gift the huſband preſents to his | Cimeus 11, 12: nt 2b 


wife orf the wedding-day, from the Saxon morgen, aurora, | But our notion of mortgaging and redemption ſeems to 
and givan, dare; and was uſually the fourth part of his | have come more immediately from the Civil law, therefore 
perſohal eſtate; not here, but amongſt the Lombards. Du | it will be neceſlary herein to conſider the diſtinctions in 
Cange. Cowell. | | | | that law between pledges and things byporbecated. Juſtin 
- MORIAN, Is all one in ſignification with the French | 592. | | | ; 
morion, i. e. cats, a head- piece, and that ſeems to be de- | The pignus or pledge was, when any thing was obliged 
rived from the Italian morione. Stat. 4 G 5 P. S N cap. | for money lent. and zbe poſſeſſion paſſed 10 ibe creditar. | 
2. now called a pot. I The bypotheca was, when the thing was obliged for mo- 
* MORINA, Murrain ; an infectious diſtemper in cattle. | ney lent, and the poſſeſſion remained with the debtor. Now 
Morina alſo ſignifies the wool of ſick ſheep, and thoſe dead | in caſe of goods pignorated, the creditor was obliged 
with the murrain. Fleta, lib. 2. c. 79. par, 6. the ſame diligence in keeping them, as he uſed about tus 
© MORLING, or MORTLING, Signifies that won which | own ; ſo that if the goods were loſt by the negligence of 
is taken from the ſkin of dead ſheep, whether being kill- the creditor, an action lay as for a depoſit; for the Pro 
ed or dying of the rot. 4 Ed 4. c. 2 G 3. 2) H. b. c. 2. perty being transferred to the creditor for a particular pu- 
3 Fac. 1. c. 18. 14 Car. 2. c. 88, Vide Sborlincx. he was to keep them as his own. See Bailmant. oe 
--MOROSUS. See MORA. In viis & ſemitis per val: | fo ſee the caſe of Copgs and Bernard, 2 L. Kay. 999 G 
lem quandam moroſum & aguſam. Monaſt. 1. tom. pag. | where the caſe of Bullen, is very fully and learnedly han- 
n = | died, and its ſeveral ſpecies ſhewn in à very judicious man- 
MORSELLUS, TERRE, A ſmall parcel or bit of | ne. | OT. 2545500] . * 
land. — Ef umm morſellum terre juxta horreum fu. Char- - If the debtor did not redeem the thing pledged, dee 
ta 11 H. 3. par. fol. m. 33. Ie ereditor was to forecloſe the redemption of the — 
MORSELLUS TERRE. A ſmall parcel of land. Matt. | and if the money was not paid, the creditor had = — 
NT NN and Mon. Angl. 2 tom. pag: 8 2. :  Pignoritia, or bypotbetaria; which, when he had f Ry 
MOR IUS, A light or taper ſet in churches to] and obtained ſentence thereon, he might (ell as Ms aftin 
burn over the graves or ſhrines of the dead. — Tenet du- | property; but there was this difference. 8 ee 
as gtras terre, Sc. ad inveniendum unum mortarium arden- pignoritia and bypothecaria ; that the acki Pre be. 
tem in ecclefia de Chepin. Farindon. Conſuetud. Dom. Fa- only againſt the perſon of the debtor to forclole * 
rendon, MS. fol. 48. | LITER vie the pignus was already in the poſſeſſion of the tor; 
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tory. but the 4.0 bypothocaria was um in rem, guum is 
perſonam, and WW. given ad pignus proſequendum,” mura 
quemewnque poſſeſſrem; becauſe herein the creditor! had not 
the poſſeſſion of the pledge, but it remained to the debtor; 
and till ſentenee wits obtained in theſe actions, the ere- 
ditor could not obtain the property of the 


rn 4 
the money was paid before ſentence, the e was ſub- 
ject to edemption; aws the Abus ilfe was pledged 
to ſeveral," thoſe were ſuid to be pariord in ' pignore,' co 
whom the things were firſt/hypather; 
tit. 5. Corvin. 269, 2/0 271. ** 


:> Digeſt; hb. 20. 
| An e AW 


| id to the creditor, the 
contract of pignoration was diflblved; and the debtor 
might have the pledge back, as a thing lenty- which | 
ſeems te have —— esd the notion among us of the 
debtor's right to redemption, and with them the uſuchp- 


tion, or the'tight of preſcription, 'did*not extinguiſn 'the | 


pledge} unleſs a ſtrangers Had held it for thirty years, or 
= debtor had held it for 40 years. Digeft. lib. 20. fit. 

ln the f6udal wy Feiidalte; \invitd dotiins, 
aut agnatis," non refte ſubjitiuntur bypotbecæ, quamvis fructus 


poſſe ofſe recthtum eff; and the reaſon of this rule was, be- 
cauſe the” feud was filled with a tenant from the lord's 
original bounty, on whom! he depended for his perſonal 


ſervice in war and peace; therefore the feudary could not 
obtrude a tenant on him without his leave; who might be 
leſs capable of thoſe ſerviees; therefore as the tenant 
could not orttinslly aden without Heenee; fo he could not 
mortgage. Corbin. 268. 28 40 
But when a licence of "alienation was given about the 
time of Hen. 3. and it became a maxim in law, that the 
purity of a' fee-fimple” imported a” power of diſpofing of it as 
the owner" pleaſed ;, there were two ways of mortgaging 
lands introduced, which Littleton © diſtinguiſhes | by the 
18 Ed. 1. . . wr s a 
The vadium vivum is, where a man borrows 100 4. of 
another, and makes an eſtate of lands to him; 'till he 
bath received the ſaid ſum of the iſſues and profits of the 
lands; and it is called vadium vivim, becauſe neither tbe 
money nor 'the” land dieth; for -the' lands are conflanitly 
paying off the "money, and the lands are not left as à dead 
e, in'caſe the money be not paid. This ſeems to 
the ancient way of pledging lands ; 'for they held, that 
lands' could not be bypothetated ; therefore they uſed to 
ſubje the v/ufruftus, which continued originally during 
the life of the feudary; but when there was a free liberty 
given of alienation, then the feudary could pledge the 
»ſufruftus of the land at pleaſure; but becauſe by this 
way of pledging, the lender received his money by degrees, 
and in ſmall parcels, which was very troubleſome; and 
thoſe that lend money to eee generally willing to 
tecewe the whole in a groſs um ; therefore this way of 
2 — now out of uſe. C. Lit. 205; See Madd. 
Tor mul. 136. | » 33h. 
The vadium mortuum is fo called by Littleton, becauſe 
it is doubtful, whether the feoffor will pay the money at 
the day limited or not; and if he do not pay, then the 
land, which is but in pledge upon condition, for the payment 
of the money; is taken from him for ever, and ſo dead to 
him; and if he do pay it, then the pledge is dead to the 


of vadiuns vioum and vadium mortuum. 9 H. 3. 32. 
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e time, it is really but one and the ſame diſpoſition; 
99 — 2 videntur j but a defeazance or 
condition. annexed after the feoffment executed comes-too 
late; becauſe the livery cor am paribus atteſting the infeu- 

dation, in which there is no condition, the tenant muſt 
hold hs land according to the tenure of the inveſtiture; 
but rents, annuities or: warranties that are things execu- 
ory may be defeated by defeaſances made at the time of 
r 
y 


creation,” or any time after; becauſe there is not 
an ——— ay for ee an inveſtis 
ture; there being ereated by dee 
be defeated or deſtroyed hy deed alone. Co. Lit. 


* 
£ 


may 
296, 


only, they 

og rs Senn 91? 36719 , EIA Ot 30 Hott. 
heſe ſorts of conveyances were ſubject ta theſe ingon« 
veniencies; that if the money were _—_— at the day, 
ſo that the eſtate became abſolute, the eſtate was thence- 
forth ſilbject to the dower of the feoffre, and all other 
his v es and incumbrances; for tho if the feoffor 
performed the condition then he inight re-enter, and 
re- poſſeſs himſelf in his former eſtate, and conſequentiy 
was in above all the charges and incumbrances of the 
feoffee; yet if he did not literally perform th condition hy 
payment of the money dt the day, chef the eſtate was 
legally ſubject to the charges and incumbrances of the 
feoffee, tho the money was afterwards paid, and the eſ- 
tate reconveyed to the feoffer. Ib. zar, 4 
But the courts of equity; as they grew ein power, have 
ſet this matter right, and have maintained the right of te- 
demption, not only againſt tenant in dower, and the per- 
ſons who come in under the feoffee, but even againſt the 
tenant by the curteſy, and lord by eſcheat, that are in the 
poſt ; becauſe the payment of the money doth, in the con- 
ſideration of equity, put the feoffor in fatu quo, ſince 
— lands were originally only a pledge for the money lent. 
| ard, 465. 180 133 115443903 $0 0 5] * 
As to mortgages by way of creating terms, this was 
formerly by way of demiſe and re- demiſe. As for ex- 
ample; A. borrowed money af B. thereupon 4. would 
demiſe the lands to B. for a term of gο c years ab- 


ſolutely, with common eoyenans againſt incumbrances, 


and for farther aſſurance," and then B. would the day af- 
ter re-demiſe to A. for 499 years, with condition, to be 
void on non- payment of the money atitie day to come 
this manner of mortgagiug came in after the 21 H. 8. 
for falſifying recoveries wien there was a. fixed in- 
tereſt ſettled in terms for years; and as eſteemed beſt 
for the mortgagor, to avoid all manner of pretenſion 
from the incumbrances and dower of the feoffee in mort - 
gage; and was 2 beſt for the mortgagee, to avoid 
the wardſhip and feudal duties of the tenure, and was only 
inconvenient in this; that F rhe ſecondideed were loft, there 
appeared v bean dle term in ragagee. 3 New Abr. 

33. 5 A 
And this is now the common method, viz. by. a de- 
| SEW land for a term, under a — — void 
on the payment of tbe mortgage © money intereſt; and 
a covenant is inferted at ths asd of duch deeds, that till 
the default ſhall be made in the payment of the money, 
that the mortgagor ſhall receive the rents, iſſues and pro- 


fits without account. 3 New. Abr. 6 9. 171 
This has been ruled to create a tenancy at will to the 
mortgagor ; but if the mortgagor dies, the tenancy at will 


tenant of the land. Lit. ſecl. 332. CY. Lit. 209. But | is determined till there is a receipt of intereſt from the heir, 
* end "bp " LEN = | _ — which ſeems to make him alſo tenant at will to the mort- 
e mortgages there are again two z Ist, Of S N e 1h een eee 

the freehold and inheritance ;'and 2dly, Of terms for years. * Bur now the a and. beſt imp at of - mort- 
„ W tt r that in the mortgage deed of a term 

_ Iſt, Of the freehold and inheritance, and here the an- | for years or in the aſſignment” thereof, the : mortgagor 


dent way was to make a charter of feoffment, on con- 
dion, that if the feoffor or his heirs paid the ſum to the 

ee or his heirs, he ſhould re- enter andꝭ re-poſſeſs; and 
ſometimes the condition was contained in the charter of 
coffment, and ſometimes it was defeazanced by another 
2 as may be ſeen in the old forms: Iaddan 318, 


as a man might annex a condition to his feoff- | 
mont, for cujus e dare, eius e, diſponere, ſo he might 
annex a condition — another deed; bearing date; and' 
*uted at the ſame time ; for being executed at the 


ſhould covenant for himſelf and his heirs, that if default 
be made in the payment of the money at the day, that 
then he and his heirs will, at the coſta of the mortgagee 
and his heirs, convey the freehold and inheritance of the 
mortgaged lands to the mortgagee and his heirs, or to 
ſuch perſon or perſons (to prevent merger of the term) 
as he or they ſhall direct and appoint; for the, reverhon; 
after a term of 50 or 100 years, being little worth, and 
yet the mortgagee for want thereof dontinuing but a ter- 
mor, and ſubject to fotfeiture, c. and not capable of 
the privileges of a frecholder; therefore here the mort - 
n | gagor 
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A. in conſideration of 1000 J. made an abſolute con- 


a 
fe — or have forecloſed him; but on a re-hearing, 


for B. and that he married his kinſwoman, which made it 


miniſtrator. 1 Vern. 488. Willet ver. Winnel. 


der his hand agreed, that if A. paid 600 l. at the end of 


550 J. and the two fines. 2 Fern. 84. Aanlyve v. 
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mortgagee ſhquld have the whole intereſt and inheri- 
tancs of it,” to diſpoſe of as abſolute owner, ' 3 New. Abr. 
; r 2 „ | 


2. What ball be deemed a mortgage, br! an eftate rr- 
deemable ; and of the diſtinct mierefts of mortgagor and mort- 
va 19 22 4. * 1} TE | 
: Nieren we may obſerve in general, that whatever clauſes 
or covenants there are in a conveyance, tho they ſeem 
to import an abſdlute diſpoſition or conditional purchaſe; 


: 


2 


hen the land was 2 a pledge 
| 0 


for money, if the principal and intereſt ered, the 


veyance to B. of the reverſion of certain lands after two 
lives, which, at that time, were worth little more; and 
by another deed of the ſame date, the lands are made re- 
deemable any time during the life of the grantor only, on 
payment of 1000 J. and intereſt; A. died, not having paid 
the money; and it was held by Lord K. Nottingham, that 
bis beir might redeem, .notwithſtanding this reſtrictive clauſe, 
and that it was a rule, once a morigage, and always a mort- 
„and that B. might have compelled A. to redeem in 


Lord : North reverſed the decree on the circumſtance of 
this caſe; for it appeared by proof, that A. had a kindneſs 


in the nature of a marriage ſettlement ; he likewiſe held, 
that B. could not have compelled A. to redeem during his 
life, which made it the more ſtrong. 1 Vern. 7, 214, 232. 
Newcomb. ver. Bonham. 2 Vent. 364. S. C. where it is 
1 0 that Lord Nortb's decree was affirmed in the houſe of 
Lords. | 

If A. mortgage lands to B. worth 15 L per annum, for 
ſecuring 200 J. and at the ſame time B. enters into a bond 
conditioned, that if the 200 J. and intereſt is not paid with- 
in a year, then he to pay A. his executors or adminiſtra- 


tors, the further ſum of 78 J in full for the purchaſe of i 


the premiſſes, Sc. and A. dies within the year, and the 
money is paid the next day after, the mortgage is forfeit- 
ed to his adminiſtrator ; yet A's heir may redeem, paying 
the 200 l. and likewiſe the 1581. that was paid to the ad- 


So where A. for 5501. made an abſolute aſſignment of 
a church leaſe for three lives to B. and B. by writing un- 


the year, B. would convey; B. leaving C. his ſon 
and ein two of the lives died, and the leaſe was twice 
renewed by C. and his father; and though it was near 
twenty years ſince the conveyance was made, yet the 
Maſter of the Rolls decreed a redemption on payment of 


A. lendg.tnoney to B. to carry on certain buildings, and 
takes a mor! , 
and by another deed exreuted at the ſame time, takes a 


eovenant from B. that he ſhould convey to him, if he 


thought fit, ground- rents to the value of 16007. at the 
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the Maſter of the Rolls deereed a redemption on paymert 
of principal, intereſt and eoſts, without regard to that a. 
gfeement, but ſer aſide the ſame as unconſcionable; for 
a man ſhall not have intereſt for his money, and a coll. 
teral advantage beſides for the loan of it, or clog the re. 
rn 520. Jr 
J V. .. 39 roted.- er has 74 
Coke theſe and ſueh like reſtrictions are relieved a. 
gainſt, to mali them anſwer the ng mary intention of the 
parties : yet if A. ona 5 lends money at 51. er 
cent. but agrees in the deed,- that if the money were paid 
within: three months after it became due, that he would 


4 _— . cent. and the morigagor neglects to pay 


within the time, _— not relieve him, 


but he muſt pay 5 J. per cent. the court relieves a 
gainſt unmeaſpnable penalties, yet this is ,not| {o, for the 
mortgagee might have refuſed to lend his money under 
5. fer cent. Preced. Chan. 160, Jory v. Cox, 1 P. W. 
„en, Maß fo: 
| S if the mortgagee deviſes, — — ſhould 
be remitted part of his mortgage 1 provided he 
pays the prineipal and intereſt, within three days after his 
deceaſe; if the condition be not performed, the remit- 


ty muſt take it as it is limited, for 
cujus eft dare, gut e diſponere ; and the court cannot re- 
lieve in this caſe after the day. 1 Chan. Ca: 62. | 
But wherein a mortgage there was a provi/o, that if the 
intereſt was behind fix months, that then the intereſt ſhould 
be accounted principal, and carry intereſt ; this by Lord 
was decreed to be a vain clauſe, and of no uſe; and 
he ſaid, that no precedent. had ever carried the advance 


time of the mortgage, will not be ſufficient to make fu- 
ture intereſt principal; but to make intereſt principal, it 
is requiſite that intereſt be firſt grown due, and then an 
agreement concerning it may make it principal. 2 Salk. 
r 1 8 
The * before forfeiture, and whilſt it remains 
' uncertain, whether he will perform the condition at the 
time limited or not, hath the legal eſtate in him; alſo af- 
ter forfeiture he hath an equity of redemption; ſo that 
he is ſtill conſidered as owner and proprietor of the eſtate, 
until the ny of redemption be forecloſed; therefore 
may make leaſes or any ſettlement thereof, which will 
bind his equity of redemption. | It is ſaid, that a tenant 
in tail of an equity of redemptiog may deviſe it for pay- 
ment of debts. 1 Vern. 41. Turner v. Gwim. © 
Therefore if a man mortgages his land, and, (as is 
uſual) till continues in poſſeſſion, and levies a fine, and 
five years paſs, yet the mortgagee is not barred; for tho 
the mortgagee be in reality out of poſſeſſion, yet when that 
is done by conſent of both parties, and the nature of the 
contract requires it ſhould be fo while the intereſt is paid, 
it is againſt the original deſign of the contract, that 
any act of the mortgagor, (except the payment of the 
money,) ſhould deprive the N of his ſecurity, and 
is no leſs than fraud, which the jaw will not countenance. 
1 Sid. 460. 1 Vent. 82. Carth. 101, 414. 2 Le. 
522. | : | | 
And as the mortgagor, being conſidered only as tenant 
at will to the mortgagee, — by his act, defeat the 
intereſt of the mortgagee, otherwiſe than by payment of 
the mortgage money; ſo neither can the mortgagee de- 
feat the mortgagor of his equity of redemption ; therefore 
if a mortgagee in fee ſuffers a recovery, this, even at law 
ſhall not bind the mortgagor's right of entry, upon 
ce of the condition; but if the W 
had been a party to the recovery, then his right l. 
been bound, not only on account of the recompence 
value, but becauſe he is eſtopped by the . 
claim the land againſt the recoveror or his heirs, = 
he was called in before the. judgment given e % 
his title, and could not do. it. Palm, 135. Cin. Je. 


285 if a mortgagee. be diſſeiſſed, and the ,diſſciſſor gr 
a fine, and five years pals after the proclamations, 
the mo is hereby barred, - yet if the mortgage! 


eee Jers his money, he has hire years 19 project” 


ws a 


| e tance is loſt; becauſe. being a voluntary bounty, and not 
in the power of the ſcriviner, or griping uſurer, by ſuch þ ex debito juſtitiæ, the 


of intereſt ſo far, and that an agreement made at the 
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3 Grand bed is che Rane 4. Hemi. kfe, the remainder in fee, th H. that there the charge dot) 
7 — —-— ane eee een wee 1 
money, | /Plow: 373.4. 1 +5 4 | 4.5) on F-teftator, wat he -ſhould-haye. it diſcharged. ..2 Chan, n. 


Athen . > at . : | 8 
and mortgagor; till the equity of redemption 4 1 ox. 86, 1 Ch C. ln. 
lh dr is conhder E pan 0 if the wy away. the equity of re- 
7 


ruled, where 8 hill for -a-redemption wah brought-agankt | por et — ſhall not have the benefit of the 
a mortgage in poſſeſſion, and a — ingly, that|| perſonal eſtate, hut muſt take it cum onere. 2 Salk. 450. 
the mortgages before the. account taken, having prefentee f Lern. 9% [Ogle bog og p 
to a church that became void, ſhould revoke his preſenta- It has. likewiſe been held, that the heir of the mort- 
tion, and preſent ſuch a perſon — or his 5 ſhall ps 1 the perſonal — to pay off 
(he having contracted to (ell): ſhould appoint. mortgage,. tho! there he. n cet in the mortgage- 
Pet — 2 47 Ii deed for the payment thereof; — — 


5 na MH. & M. cap. 2 it is enacted, That no money is a ty whether there be any expreſs covenant 
. vpn ſhall — tothave any vote in for the payment of it or not. 2 Salk. 449. 1 Vern. 436. 
denten of members to ſervein parliament, for or by rea+ |Preced. ha. 61. g Precid-g60s 1 hg wy 0 
ſon of any kruſt eſtate or moregage 3: unleſs ſuch truſtee or ||, But, where a mortgage in dee was made redeemable. at 
mortgagee. be 1N ACTVAL POSSESSION, or receipt of the Mich. 170, or any other Mich. day following, on fix 
rems and proſits of the ſame, but that — wt 'monthg notice; and there was no covenant for payment 
"us fu, , in polleton, mul and may; yore for the | of the morgige-moneys f was held. by Led be, 


ſame, notwithſtanding ſuch. nurtgage or truſt. [cellor Cooper, that the mortgagor having deviſed his 
And by the 9 — — that knights | perſonal eftate to his wife and ter; 8 having dur- 


of the ſhire hauld: have 600 l. per ann. and every other ing his life paid the intereſt of the mortgage, the perſonal 
member 300 J. per ann. it is — That = perſon efta © ſhould not be applied in — of 
ſhall be qualified to fat in the Houſe of Commons, wichin the real eſtate for the benefit of the hein at law ; for, 
the meaning of the act, .by virtue of: any mortgage, whereof being no coyenant for paying of the money, there - 
the equity of redemption is in any other perion, un- Was no contract at all between them, neither expreis nor 


leſs the mortgagee ſhall have been in poſſeſſion. of the mort- implied; nor would any action lie againſt the morigagor 
ed — iſles for ſcurn years before the time of elec- | to ſubject his perſon, to compel him to pay this money; 
— 5 r | f HI but this was in nature of a-conditional purchaſe, .ſubjeft 


The condition muſt at law be ſtrictly performed, other- | to be defeated on payment by the mortgagor, or his 
wiſe the mortgagor loſes all benefit of redemption; but | heirs, of the ſum ſtipulated between them, at any Mich. 
if upon a mor gage a tender be made of the money at the day, at the election of the mortgagor, or | his. heirs; 
place, at any time of the day ſpecified in. the condition, | for here was an everlaſting ſubſifting -right f redemption, 
and the gzorigagee refuſes, the condition is ſaved for ever. | deſcendible to the heirs of the mortgagor, which could not 
** 4 3. 9 H. G 2. 22 H. 5. 3). q7 Ed. 3. 26. be forfeited at law like other morigages; therefore there 
173. 5 G. 114. Co. Lit. 209. could be no equity of redemption, or any occaſion, for 
F tte aſſiſtanoe of this-court;/ but the plaintiſſs migim even 
3. Of the equity of redemption and forecloſure; and of be at law defeat the conveyance, by performing the terms 
manner of redeeming and foreclofing g. and conditions of it; which were not limited to as 
IZ 1 [particular time, but might be performed on any Michaeb 
Altho', after breach of the condition, an abloluxe fe- mas day, to the end of the world; and ſince there was 
ſimple is veſted at Common law in the mortgage, yet no covenant or contract, either expreſa or implied, to 
2 right of redemption being ftill inherent in the and, till] charge the perſonal eſtate of the mortgagor, he thought 
the equity of redemption be forecloſed, the ſame right Here was no reaſon to lay the load of this debt upon the 
ſhall 2 8 wand is ixveſted in ſuch perſons as have | Which: was given to other perſons. Preced.-Chan. 423. 
a right to the Jad, in caſe there had been no mortgage ern. ᷑ ). 
or incumbrance whatſoevet:; and as an equitable perform By the Stat. 4 C 3 . 3. cap. 16. it is enactedl, 
ance as effectually defeats the arne mortgagee, as That if .any-perſcn ſhall borrow any money, or for any 
the legal perfurmance doth at Common la w, the condition Other valuable conſideration for the payment thereof yo- 
ftill hanging over che; eſtate, till the equity is totally fore- Iuntarily give, acknowledge, permit or ſuffer to be en- 
Cloſed ;, on this foundation it hath n tered againſt him or them, one or more judgment or 
who comes in under a voluntary ance, may redoem, judgments, ſtatute or ſtatutes, recognigance or r F 
a mattgage and tho ſuch mght of redemption be inherent; Zances, to any perſon or perſons, creditor or creditors; 
in the land, yet the party iclaiming the beneſit of it, muſt! | and if the ſaid borrower or botrowers, debtor or | 
y ſer: forth ſuch night, but alſa ſhew that he. is the ſhall afterwards take up or borrow any other ſum or ſums 
perſon intitled to it. Had. a55. 1 Harn. 182, 493 fof money of any other perſon or perſons, or for other 
As th re valuable conſideration become indebted; to ſuch perſon or 
redempuony} ho is al ſo intitied to the aſſiſtance of the per- perſona, and for ſecuring the repayment and diſcharge 
nal cf 5 thereof (hall mortgage his, her or thein lands or tenements, 
to the dotrine eſtabſiſned in the outs of equity that or any; part thereof, to the ſerond or other lender or lenders + 
— 2 mal eftate,. in the band f eln executor, fball de of the laid, money, creditar or creditors, or to any other 
Wed in gaſe of the brir, iy iubutemur mant the: bir | perſon ot perſons in ru fur or 10 the ue of ſuch ſecond 
becomes. indebted ds beir i ſar che perſonal eſtate having | or other lender or lenderg, creditor or creditors, and. all 
receiyed thę benefit hy contracting the debt, and the veal | 10? grue antice io the ſaid mortgagee or mortgagees, of the 
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conſidered only as 8 pledgeifar it; according to che eum - | ſaid: judgment or judgrnenta, ſtatute or ſtatut recog- 
mon rule, Qui ſentit commodum ſentire Aer & onus. Prec. |nizance or recognizances,:1 writing: — her or 
in Chang. 477. w Hg itt T Name bn ee hand or hands, hefare tbe execution of the - faid 
And on this foundation; it hath- been quently held, | mortgage or morigages : unleſs ſuch \moxigagor or mont- 
that if a ee land, ant. covenants to | pay the; | gag91s, his, her: or their heirs, upon notice to him, her 


manch and dies, che perſonal eſtate of the mortgagor ar hem! given by the mortgagee or-morigagees of he ſaid 
ſhall, in favour of the; heir, be applied in exoneration of] lands: and tenements, his; het — — 
the marig age. 2 Salk: $49: bot9vilb de autiagct - adruntrators; or aſſigas, in writing. under his, her or 
Allo it is held by: ſome opinions; dunt this benefit ſpall] their hands and ſeala, auteſtad by twg ot more ſufficient 
not only 77 cf the; heir at aui or heres narus, but | witnedles, of any ſuch. former-judgmient: ve judgments, 
allo to an heres fattugy from a preſumptian, chat ie ds the ſtature dar. ſtatutes, — or recognizance, Mall 


menen gk the deſtezorn That he (ſhould have all che pri- within iir months pay wil and diſcharge the ſaid judgmes 
Vileges, of the heres yatus; und ſoma even e or ——ů——— — 


of Waxy, = ſee Mall have this beneſit; but as to ' this -DIZANCES, ; and all intereſt» and charges due thereupon 
2 point it hath been held otherwiſe s and that if a nan and cauſe and; procure the ſame ta gated, or diſ- 


ages his land, and deviſes in te J. S. or $4 for. 6 then che .ag or mart- 
| W.-9 | | | | 
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gagors 
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Feten of che ſaid lands and tenements, his, her or their 
"heirs, executors, adminiſtrators of aſſigns, ſhall have 10 
benefit or #emedy againſt the faid mottgagee or mortgagees, 
his, her, or their heirs, executors, adminiſtrators or aſſigns, 
or any of them, in equity or elſewhere, for redemption. 
of the ſaid lands and tenements, or any part thereof; but 
the ſaid mortgagee or mortgagees, his, her or their heirs, 
executors, adminiſtrators and aſſigns, ſhall and may hold 
and enjoy the ſaid lands and tenements for ſuch eſtate 
and term therein, ay were or was granted and ſettled o 
the ſaid mortgagee or mortgagees againſt the ſaid mort- 
gagor or mortgagors, and all perſon and perſons lawfully 
claiming from, by or under him, her or them; freed! 
from equity of redemption, and as fully, to all intents} 
and purpoſes whatſoever, as if the ſame had been pur- 
chas'd abſolutely, and without any power 'or liberty of 
redemption, f 5 
And it is further enacted, That if any perſon ſhall 
mortgage any lands or tenements to . or perſons, 
for ſecurity of any money lent, or otherwiſe accrued' or 
become ths or for other valuable 5 and Ar 
the ſaid mortgagor or mortgugors again mortgage 
fame lands or — any part thereof? to any 
other perſon or perſons for valuable conſiderations (the 
faid former mortgage being in force and not diſcharged,) 
and ſhall not diſcover to the ſaid ſecond or other mort- 
gagee or mortgagees, or ſome or one of them, the former 
mortgage, or mo in writing under his or their 
hands ; that then, -and in theſe caſes alſo, the ſaid mort- 
gagor or mortgagors, his, her or their heirs, executors, 
adminiſtrators. or aſſigns, ſhall have no relief or equity of 
redemption, againſt the ſaid ſecond or after mortgagee or 
mortgagees, his, her or their heirs, executors, admini- 
ſtrators or aſſigns, upon the ſaid after mortgage or mort- 
pages; but ſuch mortgagee or mortgagees, his, her-or 
their heirs, executors, adminiſtrators and aſſigns, ſhall 
and may hold and enjoy ſuch more than once mortgaged 
lands and tenements, for ſuch eſtate and term therein, 
as were or was granted and conveyed by the ſaid mort- 
gagor or mortgagors, againſt him, her or them, his, her 
or their heirs, executors or 1 apa 
eed from equi redemption, and as fully, to all in- 
_ — — if the ſame had been an abſolute 
purchaſe, and without any power or liberty of redemp- 
tion. Provided always, and be it further enacted by 
authority aforeſaid, That, nevertheleſs, if it ſo happen 
there be more than one mortgage at the ſame time made, 
by any perſon or perſons, to any perſon or perſons, of the 
ſame lands and tenements, the ſeveral late or under mort- 
gagees, his, her or their heirs, executors, adminiſtrators 
or aſſigns, ſhall have power to redeem any former mort- 
or mortgages, upon payment of the principal debt, 
mtereft, and coſts of ſuit, to the proper mortgagee or mort- 
gagees, his, her or their heirs, executors, adminiſtrators 
or aiſigns. ' | 
Provided always, That nothing in this act contained 
ſhall be conſtrued, deemed or extended to bar any widow 
of any mortgagor of lands or tenements from her dower 
and right in or to the ſaid lands, who did not legally join 
with her huſband in ſuch mortgage, or otherwiſe law- 
fully bar or exclude herſelf from ſuch her dower or right. 
It hath been held, that if a man mortgages certain 
lands to one man, and mortgages thoſe lands with ſome 
others to another, tho' this ſeems to be a caſe omitted 
out of the above ſtatute againſt clandeſtine n ; 
yet if it appears to be a contrivance to evade it, as if an 
acre or two of land were only added this will not exempt 
it; alſo a perſon, who will take advantage of the ſtatute, 
muſt be an bone mortgagee; therefore, if a man has uſed 
any fraud or practice in obtaining a ſecond mortgage, he 
- hall not have the benefit of the ſtatute. 2 Vern. 589, 590. 
The methods of redemption and forecloſing being di- 
latory, expenſive, and inconvenient, not only to the 
gee but alſo to the mortgagor, the ſame now 
remedied by the / Geo. 2. cap. 20. which enacts, That 
where any action ſhall be brought on any bond for the 
payment of the money ſecured by ſuch mortgage, or per- 
formance of the —_— —_ — rang, or where 
any action of ejeQrnent ought by any mort- 
pes vr mortgagees, his; her or their heirs, executors, 


2 ſhall 


M OR 
adminiſtrators or aſſigns, for the recovery of the poſſeſſion 
of any mortg lands, tenements —— and 
no ſuit Hall be then depending in any of his Majeſty 
courts of equity, in that part of Great Brita; 
England, for or touching the forecloſing or redeem; 
ſuch mortgaged lands, tenements or hereditaments: 
the perſon or perſons having right to redeem ſuch mort. 
gaged lands, tenements or hereditaments, and who ſhall 
appear and become defendant or defendants in ſuch action, 
ſhall, at any time pending ſuch action, Pay unto ſuch 
mortgagee or mortgagees, or in caſe of his, her or their 
refuſal, ſball bring into court, where ſuch action ſhal be 
depending, all the principal money and interg due on 
Juch morigage, and alſo all ſurb cofls as have been 6 
pended in any ſuit or ſuits at law or in equity upon ſuch 
mortgage, (ſuch money for principal, intereſt and coſts, 
to be aſcertained and computed by the court where ſuch 
* is or ſhall be depending, ) _ monies ſo paid to 
uch mortgagee or mortgagees, or tinto ſuc 
ſhall be deemed and taken to be ray —.— > 
diſcharge of ſuch mortgage ;- and the court ſhall and may 
diſcharge every ſuch mortgagor or defendant of and from 
the ſame accordingly z and ſhall and may, by rule or 
rules of the ſame court, compel ſuch mortgagee or mon- 
gagees, at the coſts and charges of ſuch mortgaper or 
mortgagors, to aſſign, ſurrender or re-convey ſuch mon- 
eue 3 teneme R mu and hereditaments, and ſuch eſtate 
and intereſt, as ſuch mortgagee or mortgagees 
hath therein, and deliver up all deeds, + dag 
writings 1n his, her or their cuſtody, relating to the title 
of ſuch mortgaged lands, tenements and hereditaments, 
to ſuch mortgagor or mortgagors, who ſhall have paid 
or brought ſuch monies into court, his, her or their heirs, 
executors or adminiſtrators, or - to ſuch other perſon or 
| perſons as he, ſhe or they ſhall, for that purpoſe, nominate 
or appoint. Fas 
By ef. 2. it is further enacted, That where ary 
bill or bills, ſuit or ſuits ſhall be filed, commenced or 
brought, in any of his Majeſty's courts of equity in 
that part of Great Britain called England, by any 
perſon or perſons having or claiming any eſtate, right 
2 in any _ tenements or hereditaments, un- 
er or by virtue of any mort or mortgages thereof, 
to compel the defendant or defendants in doch ſuit or 
ſuits, (having or claiming a right to redeem the ſame,) 
to pay the plaintiff or plaintiffs in ſuch ſuit or ſuits, the 
principal money and intereſt due on any ſuch mortgage, 
together with any ſum or ſums of money due on any in- 
cumbrance or ſpecialty, charged or chargeable on the 
equity of redemption thereof; and in default of payment 
thereof, to forecloſe ſuch defendant or defendants of his, 
her or their right of equity of redeeming ſuch mortgaged 
lands, tenements or hereditaments ; and upon his, her or 
their admi the right and title of the plaintiff, or 
plaintiffs in ſuch ſuit, ſuch court and courts of equity ma 
and ſhall, at any time or times before ſuch ſuit or cau 
ſhall be brought to hearing, make ſuch order or decree 
therein, as ſuch court or courts might or could have made 
therein, in caſe ſuch ſuit or cauſe had been re; 1 
brought to hearing before ſuch court or courts; and 
parties to ſuch ſuit or ſuits ſhall be bound by ſuch order or 
decree ſo made, to all intents and purpoſes, as if ſuch 
order or decree had been made ſuch court at or 
ſubſequent to the hearing of ſuch cauſe or ſuit; an 
uſage. to the contrary thereof in any wiſe notwi 
Provided always, That this act, or any thing hercin 

contained, ſhall not extend to any caſe, where the per. 
ſon or ; perſons, againſt whom the redemption is or ſhal 
writing under his, her or their 
nds, or the hand of his, her or their attorney, agent of 
ſolicitor, to be delivered before the money ſhall be brought 
into | ſuch court at law to the attorney or ſolicitor for 
the ather fide). infiſt either that the party praying a fer 
demptian has not a right to redeem, or that the premiſes 
are chargeable with other or different principal ſums than 
what appear on the face of the mortgage, or ſhall be 
— 2 other ſide; nor to any 3 
right o ption to the mortgaged lands an 
in queſtion, in any cauſe or ſuit, ſhall be controverted 
| 
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queſtioned, by or berween diffrent defendants in the 


— cauſe or ſuit ; nor ſhall be any 8 to any 1 4 
ſequent mortgagee or mottgagees, or ſubſequent ineum- 
brancer z any thing in this act to the contrary thereof in 
any wiſe notwithſtanding. 3 3 
fe have been very full under this head, as it is 4 title 

of great uſe. | 

For more learning on this ſubjeft, fee 3 New Abr. and 15 
Vin. Abr. it. — 5 8 7 5 | 

MORTGAGOR, Is he who mortgages: or pawns the 
lands; and he to whom the mortgage 1s made is called the 

rtgagee. 
rn, Murder; Sax. north, death. Morthlagg, 4 
murderer or manſlayer. Aſortb- lage, homicide or murder, 

6. / 
S ORTITIVUS, Dead of the rot, applied to ſheep and 
lambs, Mon. 2 Tom. p. 114. | | | 
* MORTMAIN, (manus, mortua, compounded of two 
French words, mort. 1. e. mors, & maine, i. e. manus) Sig- 
nifies an alienation of lands and tenements to yy 
corporation or fraternity, and their ſucceſſors, as biſhops, 
parſons, vicars, &c. which may not be done without the 
King's licence, and the lord of the manor, or of the King 
alone, if it be immediately holden of him. The reaſon 
of the name may be deduced from hence, becauſe the 
ſervices, and other profits due, for ſuch lands as eſcheats, 
Sc. ſhould not without ſuch licence come into a dead hand, 
or into ſuch a hand as it were dead, and fo dedicated un- 
to God, or pious uſes, as to be abſtractedly different from 
other lands, tenements or hereditaments, and is never to 
revert to the donor, or any temporal or common uſe. 
Magna Charta, cap. 36. and 7 Ed. 1. commonly called 
The flatute of mortmain, and 18 Ed. 3. cap. 3. and 15 
Rich. 2. cap. 5: Polydore Virgil, in the ſeventeenth book 
of his Gbronicles, mentions this law, and gives this reaſon 
of the name, Et lem banc manum mortuam vocarunt, quod 
res ſemel date ts ſacerdotum, non utique rurſus ven- 
derentur velut mortue, boc eſt, uſui aliorum mortalium in 
perpetuum adept eſſent. Lex diligenter ſervatur, fic ut ni- 
bil poſſeſſionum ordini ſacerdotali a m detur, nift re- 
g's permiſſu: but the — ſtatutes are in ſome 
manner abridged by 39 Ez. cap. 5: by which the gift 
of lands, Sc. to hoſpitals is permitted, without obtaining 
licences in mortmain. Hottoman, in his Coramentaries De 
verbis Heudalibus, verbo Manus mortua, hath theſe words; 
Manus mortua locatio eff, que uſurpatur de iis, quorum pg, 
Jef (uw ita dicam) immortalis eft, quia nunguam bæredem 


babere definunt : Qua de cauſa res nunquam ad priorem domi- 
num revertitur, nam manus pro paſſeſſione dicitur mortua per 


antipbrafin pro immortal, &c. Petrus Belluga in ſpeculo 
Principum, fol. 76. Jus amortizationis eft licentia capiendi 
ad manum mortuam : To the ſame effect read Caſſan. de 


Conſuet. Burgund. p. 348, 387, 1183, 1185, 1201, Ge. 
Skene de verb. Signif. faith, Bulla — ad manum 
mortuam ęſt idem atque dimittere ad multitudinem frue uni- 
Wrfuatem, que nunguam moritur, idque per antipbrafin, ſeu 
a e ſenſu, becauſe commonalties never die. G] - 
William the Conqueror, demanding the cauſe why he 
conquered the realm by one battle, which the Danes could 
not do by many; Frederick, abbot of St. Alban's, anſwer- 
ed, that the reaſon was, becauſe the land which was the 
maintenance of martial men, was given and converted to pious 
ments, and for the- maintenance of holy wotaries : To 
whic the Conqueror ſaid, that if the clergy be ſo ſtr 
that the realm is enfeebled of men for war, and ſubject by 
it to foreign invaſion, he would aid it. Therefore he took | 
away 7 of the revenues of the abbot, and of others al- 
N is. .... bl ar, 1 
Tis proper here to obſerve, that becauſe the Lords had 


nothing from the aliences; for by alienation” in morimain. 


loſt their eſcheats, and many ſervices which were hoſſ 


tofore due to them, as bodies politick never die, nor 
8 perform perſonal ſervice, commit treaſon or felony, 
©. This occaſioned the ſtatutes of Moran, by virtue 
whereof the King, or other Lord of whom the land is hold- 
dem enter into lands ſo aliened. 1 J. 2. 2 las. 
. The foundation of all the ſtatutes of .mortorarh was 
— Charta. By che 9 M. 3. c. 36. it is declared, 

t it ſnall not be lawful for any to give his lands 70 


| 
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of the fame bouſe, Er. upon pain that the gift ſhall b 
201 — 9 ſhall accrue to the lord of the fee. 
This ſtatute is interpreted to extend to lands, which a 
religious houſe kept in their own hands, though they 
gave them not back again to hold of the fame houſe. 2 
Inf. 75. : e — 
But eecleſiatical perfons found means to creep out of 
the ſtatute, by purchaſing lands holden of themſelves, or 
by making leaſes for a long term of years, &c. wherefore 
by 7 Ed. 1. commonly called the Statute of Mortmain, or 
de Religiafts, no perſons religious, or others whatſoever, 
ſhall buy or ſell any lands or tenements, or under the co- 
lour of any gift or leaſe, or by reaſon of any other title, 
receive the ſame, or by any other craft appropriate 
lands in any wiſe to come into mortmain, on pain of for- 
feiture; and within a year after the alienation, the lord 
of the fee may enter; and if he do not, then the next im- 
mediate lord, from time to time may enter in half a 
year ; and for default of all the lords entring, the King 
(Hall have the lands fo alienated for ever, and may enfe 
— certain ſervices, c. 3 
As this ſtatute extended only to gifts, alienations, &c: 
made Between eceleſiafticks and others, they found out 
an evaſion alſo of this ſtatute; for pretending a title to 
the land, which they meant to gain, they brought 4 feign- 
ed action againſt the tenant of the land, and he by con- 
ſent and colluſion was to make default, and thereupon 
they recovered the land, and entered by judgment of law: 
ſo that the Stat. Weftm. 2. 13 Ed. 1. — was thought 
neceſſary; by which it is to be inquired by the country 
whether the demandant had a 1 title to the land; and if fo, 
then he ſhall recover ſeiſin; but if otherwiſe, the lord of 
the fee ſhall enter, &c. And by 34 Ed. 1. Lands ſhall 
not be alienated in morimain, where there are meſne lords, 
2 their 5 —_— _ hand and ſeal; 
nor any thing where onor reſerves nothi 
to himſelf. 5 | | | | _F 
Notwithſtanding all theſe ſtatutes, eccleſiaſtical perſons 
(not being able. to get lands, by purchaſe, gift, leaſe, or 
recovery) procured lands to be conveyed'by feoffment, or 
in other manners to divers perſons and their heirs, 10 the 
uſe of them and their ſucceſſors, whereby they took the pro- 
fits. 2 nfl. 75. To bar this, the Stat. 15 R. 2. c. 5. | 
was made, which ſtatute enaQts, * That no feoffment. 
Sc. of any lands and wn 7p —.— or . — poſ- 
ſeſſions, to the uſe ſpiritua ons, or w . 
ſhall take the gods Hale 1 -oþ — ama 2 | 
King, and of the Lords, &c. upon pain of forfeiture.” 
And by 23 H. 8. c. 10. againſt ſuperſtitious uſes, forfei- 
tures, fines, recoveries, grants, deviſes, &c. of lands, 
in truſt to the uſe of any pariſh church, or to have perpe- 
tual obits, or a. continual ſervice of a prieſt for ever, or 
for ſixty years, &c. to the prejudice of the King and other 
lords, as in caſe of lands alienated in monitmain, ſhall be 
void: thoꝰ this laſt act extends not to corporations, where 
there is a cuſtom to deviſe lands in morimain; as in Lon- 
don, a freeman that pays ſcot and lot, may deviſe all his 
— 5 the city in morimain, without licence. 1 Koll. 
550. XE £ 128 
And notwithſtanding this, or any of the ſtatutes, any 
man at this day may give lands, tenements, &c. to any 
perſons and their heirs, for finding a preacher, mainte- 
nance of a ſchool, reparation' of churches, relief of the 
poor, &c. or for any like charitable -uſes : tho' it is good 
policy on every ſuch eſtate 0 reſerve a ſmall rent '10 the 
feoffor and bis bir, when the feoffees ſhall be ſeiſed to 


| their own uſe,” and not to the uſe of the feoffor ; or if a 


conſideration of a ſmall ſum be expreſſed,” the 23 H. 8. 
cannot by any pretence make void the 1 Rep. 24. 
11 Rep. 10. Wood's Infl, 306. ny 
By the Stat. 39 Elz. cap. 3. The gift of lands, Ec. to 
pitals is permitted without obtaining licences of mort- 
main. Owners of impropriations may annex them to the 
parſonage or vicarage where they lie, or ſettle them in 
truſt for the curates, where the parſonage is impropriate, 
and no vicarage endowed, without licence of morimain': 
and if the ſettled maintenance of any benefice with euxe 
ſhall not amount to 100.l, per annum, the incumbent may 
purchaſe to him and his ſudcefſors, Gen without licence 
in mortmain. 17. Car. 2. 7. By ancient ſtatutes, the 


a - 
- . 


"9 religious houſe, and to take the ſame land again to bold 


King's 
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King's licence man be had for.guthorzing of lands, and | ſuppy/ 


the-writ of ad guod damnum i opt of (perry. Mts” 1 ence it was 
auire conceraing the ſame. 27 £9. 1. E. 2, Frelates, calle "ai. Gl S . 1054. 
clerks, Sc. ſhall not be impeached for purchaſing lands in] cap. 53. cites s Hiſt. of Tithes 287. | 


wortmain, on producing the King's charter of licence. 18 
E. $. 3. 6. — And fe is declared lawful for the King to 
grant to aty perſon, body 8 or corporate, their heirs 
and ſucceſſors, licence to alien in mortmain; and purchaſe 
and hold in mortmain in perpetuity, &c. without incurring 
any forfeiture, by Stat.) & 8 . 3. c. 3 
A grant af an advowſon in fee, or an appr n of 
an:advowſon, hath been adjudged a mporimais ; but an ap- 
propriation of tithes, which are things merely ſpiritual, or 
a grant of an annuity, that chargeth the perſon only, can- 
nat be mortmain, to be farfeited. 1 AH. 2, 304. 2 inf. 
961. 5 Rep. 56. 9 Rep. 96. A late ſtatute has ordain- 
ed, that no manors, lands, Sc. ſhall be given, granted 
to, or ſettled on any perſons, bodies politick or corporate, 
for any eſtate whatſoever, or charged in truft for chari- 
table uſes, unleſs done by deed indented, and ſealed at 21 
twelve months before the death F the donor or grantor, and 
inrolled in Chancery, uuthin fix manths after executed, &c. 
and except the ſame be to tale effect in poſſeſſion immediate- 
ly; and without any power of revocation, c. And if other- 
wiſe made, ſhall-be void: but not to extend to purchaſes 


for a valuable conſideration; nor to the two univerſities, ' 


Statute of Mort. 


, 
L 


or colleges of Eaton, Wincheſter, &c. 


main, 9 Geo. 2. c. 36. * : 
As to the ſtatutes of 9 H. 3. cap. 36. and 7 Ed. 1, vide 
tes Commentary thereon. 2 nf. 74. | | 
As to bodies politick purchaſing and not being ſubject 
to the ſtatutes of morimarn, vide 22 Car. 2. c. 6. ,. 10. 
And for the King's power to grant licence to alien or 
purchaſe in morimain, vide 7 & 8. 3. c. 37. and vide 
2 & 3 Ann. c. 11. 9 Ges. 2, g. 36. 
For more learning on this ſulhject, ſee 15 Vin. Abr. ti. 
ortmain. | 
-- MORTUARY, -Mortuarium, mortarium) Is 4 gift left 
by a man at his death to his pariſh church, for the recom- 
nce of his perſonal tithes and offerings not duly paid in 
25 life time. A mortuary is not properly and originally 
due to eccleſiaſtical incumbents from any, but thoſe only 
of his own pariſh, to whom he miniſters ſpiritual inſtructi- 
on, and bath right to their tithes. But by cuſtom in ſome 
places of this kingdom, they are paid to the parſons of 
other pariſhes; as the corps . paſſes thro them. See the 
ſtatute 21 H. 8. c. 6. before which ſtatute mortuaries 
were payable in beaſts; the heſt to the lord for a heriot, 
the ſecond for a mortuary. Nor was it only de meliari ave- 
Flo, ſed de meliari re. Mortuarium (ſays Lindewood) fie 
dictum oft quia relinquitur ecclefie pro anima defuncdi. Cuſ- 
tom did ſo prevail, that moriugries being held as due debts, 
the payment of them was enjoined as well by the ſtatute 
De circumfpetle  agatis, in 13 Ed. 1. fl. 4. as by ſeveral 
conſtitutions, Sc. A mortuary was anciently Sa- 
leſceat, which ſignifies pecunia ſepulchralis, or ſymbolum an- 
me. After the conqueſt it was called a cors-pre/ent, (be- 
cauſe. the heaff- was preſented with the body at the funeral) 
and ſometimes a principal; of which ſee a learned diſ- 
courſe in the Autiguities of Warwickſbire, fol. 659. and ſee 
Seldon's Hiſtory Tubes, pag. 387. There is no mortuary 
due by law, but by cuftom, 2 Inſt. 491. See Spelm. de 
Council, tom. 2. 390. This is likewiſe proved out of Fleta, | 
1b. 2. c. 60. par. 30. Item fi rector petat mostugrium abi 
Ari conſuevit. See Nonggium, Principal, and Pretium 
» .pulchrz, In the Iriſb canons tis called  Pretium. ſepulebri, 
and Sedattum, viz. Omne corpus ſepultum habet in jure ſuo 
vaccam & -equum & weftimentum & ornamenta lecti ſus, &c. 
Canon. Hibern. lib. 19. c. 6. And in another place, No- 
Cat principem loci, i. e. the hiſhop, ut bgflum ejus faderit, 
Sc. & reddat amicus pretium ejus & ſedatinm commune. 
The word mortuarium was ſometimes uſed in a Civil as well 
as an eccleſiaſtical ſenſe, and was payable to the lord of 
the fee, as well as to the prieſt of the pariſh. Debentur 
domino, (in e. munerii de Wrechwy ke) nominbus beriotti & 
1 vaccæ pret. xii. fol. Paroch, Antiqu. pag. 
470. * My unn 11 
Mr. Selden tells us, that the uſage anciently was, bring- 
ing the martuary along with the corps when it came to be 
buried, and to offer it to the church as 4 fatisfaftion for ibe 
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guilly er, 


Stat. 13 Ed. 1. fl. 4. enacts, That a prohibition 
_y he for mortuaries, in places where mortuaries 3 | 
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By the 21 H. 8. c. 6. Mortuaries are to be paid as fol. 
lows, viz. He who dies poſſeſſed of moveable goods to 
the value of 40/. or above, (his dehts firſt paid) i to pay 
30 J. value and 


105. He that dieth paj of goods of 
under 40 J. is to 65.84. And dying poſſeſſed of 
goods 70 the value of 64 13 5. 44. and under go f topay 


35.48. But if the are under 64. 35. 4 d. value, 
no mortuary is to be paid; and no mortuary is to be paid 
any feme- covert or child, eee keeping houſe, C., 
if one happens to die in a place where he does not reſide; 
by this ſtatute the mpriuary ſhall be paid in the place where 
he had his uſual abode; no perſon ſhall pay mortuaries in 
more places one, or more than one moriuary; and no 
mortuary ſhall be demanded. of any but in ſuch places 
where martuaries are due by cuſtom, and have uled to 
have been paid: Alſo there is N the ſtatute, that 
in places where mortuaries have been of leſs value than as 
aforeſaid, no per/on ſball pay. any more than bas been accu. 
tomed. If a parſon, vicar, &c. take or demand more than 
is allowed by the ſtatute for a mortuary, he ſhall forfeit all 
he takes beyond it, and 40 3. more to the party grieved, 
to be recovered by action of debt, &c. Stat. J 
Since this ſtatute, whereby mortuaries are reduced to 2 
certainty, an action of debt will lie upon the ſaid ſtatute 
in the courts of Common law, for recovery of the ſum 
due for a mortuary, being by cuſtom as aforeſaid, altho 
before that ſtatute they were recgyerable only in the Spi- 
ritual court: But as ſuch acti — been brought, 
it is ſaid, they are {till recoverable in that court only. 
Waiſ. Clergym. Lau 475.  Connt.. Parſ. Compon, 149. 
Where by cuſtom: a mortuary hath not been uſually paid, 
if a perſon be libelled in the Spiritual court, he ſhall have 
a prabibition by virtue of the. ſtatute 21 H. 8. c. 6. Aud 
upon a prohibition the cuſtom may be tried, Ge. 2 
Lutw. 1066. 3 Med. 268. No. ſuit in * 
mortuary. 2 Strange 718. Maortuaries in Wales taken 
away, 12 Ann. flat. 2. c. 6. Mortuaries in the archdea- 
conxy of Chefter taken away, and a recompence made to 
the biſhop of Chefter, 28 Geo. 2. c. 6. *, 
MORTUARIUM, Hath been ſometimes uſed in a civil 
as wellaseccleſiaſtical ſenſe, being payable to the lord of the 
beriotti & mortuarii due vacce pres. xii. fol. Paroch. An- 


tg. 470. i RT; "= W ee 
MOSAICAL LAW. This law inflicts not a capital 
puniſhment for hare thefts, agreeable to which is the C- 
vil lam; but our lau doth, as in ſtrict juſtice for the wel- 
7 ſociety it may. Exod. 23. S. P. C. 25. 1 Hawk. 
„89. "Ut ren | : 
OSS-TROOPERS, A rebellious ſort of people in the 


* 


Hereford, | In the charter of Aa ihe Emprets, daught® 
of King Henry the Firſt,” we read thus; Scan 0, 
 Milenem de Giouceſt. -Comitem de Hereford, & 

motam Herefordiæꝶ cum toto caftello, Sc. Hence —. 
mote, curia vel conventus burgiz Swainmote, 2 af 
uentus miniftrorum,:/ /cil- forefles &. From _— ay, 
to mute; as the Mute-bill: ar Scone, i. Ae pt 
Scona. We commonly apply the word moot to of Cur 
gving of caſes uſed. by young ſtudents in the lane King 


1 In the charter of peace betucen 

| tepben | 

ſignify a fortreſs, as Turris 
Dan Wan 
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Duke Henry, afterwards King, it is taken 
for de Londan, & mote de Mud, 


S Wan 


3 


2 K 7 S F 2 cc 


ap 
> 


com · 
ce, 10 


the tower of Londen, and fortreſs of Mindſor. Mate alſo 


King's Bench, Sc. Motions are made by barriſters for what 


Mo T 


a ſtandin of water to keep fiſhin, _ 
be rel dees a great ditch encompaſſing a caſtle 


or dwelling-houſe. —Hec indentura, &c. teftatur quod | 


„ier Roverus tradidit prefato Thome tria flagna & unam 
pau 1 N — | . manerium, &.. Habend. 
&c. cum tota e in eiſdem & cum incremento piſcium 
in eiſdem yo bero ingreſſu & egreſſu, &c. Chart. dat. 18 
iO TE. BLI. or iel, ihe bell "fo called which 
was uſed by the Engliſh Saxons to call people together to 
the court. Leg. Edw. Confefſ. c. 35. See Folcmote. | 

MOTEER, A cuſtomary ſervice or payment at the note 
or court of the lord: From which ſome perſons were 
exempted by charter of privilege. Rot. Chart. 5 Job. 


% MOTHERING, Is a cuſtom of viſiting parents on Mid- 
lent Sunday. See Letare Jeruſalem. 1 
MOTIBILIS, One that may be removed or diſplaced, | 
or rather a vagrant. In carcere detenti, canonici vel alli 
religioft, motibiles, furigſi, &c. conventre non polerunt, i. e. 
in jure conventire non prſſunt. Eleta, lib. 6. c. 6. 
MOTION IN COURT, In the courts of Chancery, 


concerns their clients cauſes: and where any motion is 
made in Chancery, that is not of courſe, generally an aſſida- 
vit of the falls alledged muſt be read in court : And if motions 
are founded on the general rules or uſage of the court, 
and are not of courſe, but granted or denied as the court 
thinks fit, on hearing counſel on boch fides, notice is to 
be given in writing to the ſolicitor of the other party, or 
his clerk in court, expreſſing every thing to be moved for, 
which muſt be ſerved two days at leaſt before the day on which 
the motion is to be made, whereof affidavit muſt alſo be 
made. Practiſ. Solic. 17. | 

In B. R. one ought not to move the court for a rule for 
a thing to be done, which by the common rules of practice 
may be done without moving the court: Nor ſhall the 
court be moved for doing what is 4 the practice of 
the court: One ought not to move for ſeveral things in 
one motion; and where a motion hath been denied, the 
ſame matter may not be moved agaia by another counſel, 
without acquainting the court thereof, and having their 
leave for the ſame; But every perſon Who makes a ſolemn 
argument at the bar is allowed by the court a notion for 
his argument. 2 Lill. Abr. 209, 210. But council can- 
not move for his argument in a matter of courſe in the pa- 
per, in B. R. Wu. par. 1. 76. : 

If there be divers rules of court made in a cauſe, and 
the party intends to move thereon, he muſt produce the 
rule laft made in the cauſe, and move upon that: But it 
is neceſſary to have all the rules and copies of the affidavits, 
to ſatisfy the court how the cauſe hath been proceeded in, 
and how it ſtands in court ; tho' the laſt rule is the moſt 
material; and where a motion is made to ſet aſide a rule 
grounded on an affidavit, a copy of the affidavit muſt be 
produced, that the court may be informed upon what 
grounds the rule was made, and judge whether there be 
cauſe ſhewn upon the motion ſufficient to ſet aſide the rule. 
Paſch. 13 Car. B. R. Hill. 1649.̃ 

It any thing be moved to the court upon a record, the 
record is to be in court, or the court will make no rule 
upon ſuch notion. Hill. 22 Car. B. R. One party ought 
not to ſurprize another by a motion in court, but to move 
in convenient time, that the other party may have time 


to be heard. Paſch. 23 Car. It is againſt the practice of | f. 


the court to move for an attachment, or any matters in 
law, upon the laſt day of the term, except the caſe is per- 
emptory. Monday is a ſpecial day for motions in B. R. by 


the ancient courſe ; but they are made ou any day, as] V. 


buſineſs of the court will permit: The three or two 

ſt days of the term are days appointed to hear motions, 
and Crown-office cauſes; and the laſt day chiefly for 
"ons to prepare buſineſs againſt the next term or aſſizes. 
? Lill. 208, 210. The courts of law generally on motions 
0 ch are not of courſe, grant rules to ſhew- cauſe at a 
tre day, why the thing aſked for ſhould not be granted, 
copy of which being ſerved on the attorney of the ad- 
verſe party, counſel may ſhew cauſe on the day expreſſed 


| * 
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in the rule, which if not done, the party on whoſe be- 
half the rule ai was obtained, may by counſel on the 
ſubſequent day, move to make that rule abſolute, hic 
motion being made, counſel on the other fide, may op- 
poſe it by ſhewing cauſe: See farther as to the practice 
of B. R. relative to motions, 1 Burr. 9, 57, 58, 334. 
651. 2 V. 250, 259, 801. And Black. Com. 3 V. 


In the Chancery, during term, every Thur/day is a 


| day for ſealing, and motions; and Tueſdays and Saturdays 


are days for motions, as are the firſt and laſt days of the 
term: In vacation, only ſeal days appointed by the 
Lord Chancellor, are days of motion. Practi/. Solic. 
17. f.. . wit 309 1 
After motion in arreſt of judgment, no motion ſhall be 
for a new trial, but after motion for a new trial, one may 
3 in arreſt of judgment. 2 Salk. 647. Turbervill v. 
amp. | a 
| G56 ought not to move the court for a thing againſt 
which they have delivered their opinions. Jrin. 22 Car. 
B. R. But ought to reſt ſatisfied with the judgment of the 
court, and ſubmit thereunto. 2 L. P. R. 208. See 
15 Vin. Abr. tit. Motion. 3 Io 
. MOVEABLES. All forts of things moveable are in- 
cluded under the name of things perſonal, or are perſonal 
eſtate, i. e. all thoſe things which may attend a man's per- 
ſon wherever he goes. See Black. Com. 2 V. 384. 

MOULT, is an old Engliſb word for a mor of corn, or 
hay; mullo feni, Sc. Paroch. Antiq. 401. c 

MOUNTEBANKS. Booths and ſtages for rope-danc- 
ers, mountebanks, Sc. are public nuſances, and may, 
upon indictment be ſuppreſſed, and the offenders fined. 1 
, 2257. 5 | 

MOWNTEE, An alarm or outcry, to mount and 
make ſome ſpeedy expedition, mentioned in the ſtatutes 
Hen. 5. . 1 

MUFFULE, Winter-gloves made of ram-ſkins. ' In 
Leg. H. 1. c. 70. they are called Musfluæ, and ſome- 
times Musfla 5550 
- MULCT, (mulia) A fine of money ſet upon one, for 
ſome fault or miſdemeanor, and fines laid on ſhips ox 
goods. by a company of trade, to raiſe money. for the 
maintenance of conſuls, Sc. are called . Mulfts. Merch, 
Dia. 1 | ' 

MULIER, As uſed in our law, ſeems to be a word cor- 
rupted from melior, or the Fr. meliour ; and ſignifies the 
lawful iſſue, born in 1wedlock, (tho! begotten before) pre- 
ferred before an elder brother born out of matrimony. 9g 
Hen. 6. c. 11. Smith's Republ. Angl. kb. 3. c. 6. But 
by Glanvil, the lawful iſſue are ſaid to be mulier, not 
from melior, but becauſe begotten e muljere; and not ex 
concubina; for he calls ſuch iflue filios mulieratos, oppoſing 
them to baſtards. Glanv. lib. 7. c. 1. It appears to be 
thus uſed in Scotland alſo; Skene ſaying, mulieratus filius 
is a lawful ſon, begotten of a lawful wife. If a man hath 
a ſon by a woman, before marriage, which is a baſtard 
and unlawful, and after he marries the mother of the 
baſtard, and they have another ſon, this Kcond fon is 
mulier and lawful, and ſhall be heir to bis father; but the 
other cannot be heir to any man; and they are diſtin- 
guiſhed in our old books with this addition. Bafard - 
eigne, and mulier puiſne. Co. Lit. 170, 243. Where a 
man has iſſue by a woman, if he afterwards marries her, 
the iſſue is mulier by the Civil law; tho“ not by the 
laws of England. 2 Infl. 99. 5 Rep. 416. Of ancient 
time, mulier was taken for a wife, as it is commonly uſed 


. 1 . 
- 


or a4 woman, particularly one, not a maid ; and ſome- 
times for a widow ; but it has been held, that a virgin is 
included under the name mulier. See Co. Lit. 170, 


243. * Inſt. 434. See Baſtard, And Black. Com. 2 


MULIERTY, The being or condition of a mnlier, or 
lawful iſſue. Co. Lit 352. b. | 
MULLONES FOENI, Cocks or ricks of hay. Parech. 
Antiq. p. 401. Hence in Old Engliſh a moult, now a mow 
of hay or corn. Cowell, _ | 
MULMUTIN LAWS. See Molmutian laws. 
MULNEDA, A place to build a water-mill. Mon. 2 


tom. p. 284. ; 
R MULTX. 
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MUL T, or MULTURA EPISCOPI, Is derived 
from the Latin word mul&ta, for that it was a fine given 
o the King, that the biſhop might have power to make 
his laſt will and ce ne 
other mens, and the granting adminiſtrations. 2 nf. 
MULTIPLICATION OF GOLD AND. SILVER. 
Was prohibited and. declared to be felony by ſtatute, 5. 
Hen. 4. c. 4. Which ſtatute was made on a preſumption 
that per/ons ſkilful in chymiſiry, could multiply or augment. 
theſe metals, by changing other metals into gold or filver ;' and 
the endeavours of ſome perſons in making uſe of extraor-' 
dinary methods for the producing of gold and filver, and 
finding out the philoſopher's ſtone, were found to be ſo 
pen to the publick, from the laviſh waſte of ws 
valuable materials, and the ruin of many families by ſuch | 
ulſeleſs expences, that they occaſioned the ſtatute 5 Hen. 4. 
But the reſtraint thereby having no other effect, from the. 
unaccountable vanity of thoſe who fancied thoſe atternpts 
practicable, than to ſend them beyond ſea to try their ex- 
periments with impunity in other countries, the 5 Hen. + 
k. 4, was at laſt repealed by i V. M. c. 30. Dyer 88. 
1 Hawk. F ... V N 
"MULTITUDE, (multituds) According to ſome au- 
thors, muſt be ten perſons or more + But Sir Edw. Coke ſays, 
he could, never find it reſtrained by the Common law to 
any certain number. Co. Lu. 457. | BAY 
 MULTO FORTIORI, or A MINORI AD MAJUS, ; 
Is an argument often uſed by Lizleton, and is framed thus: 
If it be ſo in a feoffment paſſing a new right, much more it 
is for the reſtitution of an ancient right, Sc. Co. Lt. 
253. and 260. 4. See Fortiori. 2 
MULTO, MUTILO, MOLTO, MUTO, MUT TO, 
A mutton or ſheep, or rather a wether, quia tefticulis muli- 
1. Cowell. Brit. Cartular. Glafton. 39. g 
MULTONES AURl, Pieces of gold money impreſt 
with an Agnus Dei, a ſheep or lamb on the one fide, and 
from that figure called multones. This coin was more 
common in France, and ſometimes current in England, as 
appears by a patent 33 Ed. 1. cited by the learned Spel- 
man, tho' he had not then conſidered the meaning of it. 
——Rex tinetur Ottoni de Grandiſono in decem millibus mul- 
tonum auri. Cowell. . | n 
MUL TURE, (molitura vel multura,) Signifies the toll 
that the miller takes for grinding corn. - Cowell. 
MUM, On importation, pays a barrel exciſe 35. by 
T2 "Car. 2. c. 3. and 2s. by 12 Car. 2. c. 24. and gs. 
by 4 Will & M. c. 3. and 3s. by 5 Will. & M. c. 20. 
fe. 10. and 3s. by 4 Ann. c. 6. ett. 10. and 105. by 
12 Ann. ft. I. c. 2. ſeft. 1. and 10s. by 30 Gro. 2. c. 
4 ſet. 4. Duties how to be levied, 2 Will & M /eff 
2. c. 10. ſet. 3. 5 Will & M. c. 20. ſell. 11. 4 Ann. 
c. 6. ſe. 16. 30 Geo. 2. c. 4. ſel. 6. | 
Mum may be exported. and the exciſe how repayable, 
1 Will. & M. 4 I. c. 22 ſe. 1. Relanding it, what 
to forfeit, 1 Wall. & M. /efſ. 1. c. 22. ſet 2, Exciſe on 
foreign mum pot to be repaid on exportation, 1 Will. & 
M. ff. 1. c. 22. / 4. | | 
MUMMING, (from the Tuton. Mummen, to mimick) 
Antick diverſions in the Chriſtmas holidays, to get mo- 
ney and good cheer. Mummers to be impriſoned, 3 Hen. 8. 


c. 9. 

MUNDERECH, (Is derived from the Sax. mund, i. e. 
munitio, defenſio, & brice, fractio) And is mentioned on 

mong divers crimes, as pacis fractio, lefio majeſtatis, Sc. 
Spelm. Gloſſ. Some 4 have 4 8 ſignify an 
infringement of privilege ; tho' of later times it is expound- 
ed Clauſarum fractionem, a breach of mounds, by which 
name ditches and fences are called in many parts of Eng- 


land: And we ſay, when lands are fenced in and hedged, | 


that they are mounded. i I 
Pu oi Is peace, and mundebrece a breach of it. Ley. 
. | 
„ ( mundeburdum, from the Sax. mund, 
i. e tutela, and bord or borb, i. e. fidejuſſor. Defenfionts 
vel patrocinii fidejuſſin & ſtipulatio) A receiving into favour 
and protection. Cowell. | 
MUNDICK. See Metal. 
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nd to have the probate of || 44. 
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of civil coduc preſcrib- 


MUNICIPAL LAW. A rule 
ed by the ſupreme power in 138 commanding what ; 
right, 5 vga e is wrong. Black. Com. 1 7 
. Which vide, where this definition is very copic, 
and judiciouſly handle. 4 a Fi bon pioully 
_ MUNIMENT-HOUSE, . (Munimen :)In_ cathedra and 
. f caſtles, es, or ſuch, is a houſe 
or little room of ſtrength purpoſely made for keep; 
ſeal, evidences, charters, bY ſuch 1 * 
Sc. ſuch. evidences being called muniments, Wu 
 miniments, from mwnio, to defend; becauſe inherit 
and poſſeſſions are defended by them. 3 1uft. . 4 
1 Ee ied > ( Munimiema) Epiſcopus itague cum Mu- 
imentorum in ſpectionem babere non potuit. f 
$11. See Minments. e e OR Fic 
MI A, Are the grants or charters of R: 
851 ſo n becauſe cum eis . 
ee ee Wi & 
A1 | _F | would deprive them of thoſe. privileges 
MUNUS ECCLESIASTICUM, Signifies the 
crated bread, out of which a little _— is ty 
communicant—— Inſuper & omne ſacrificium quad my 4j 
Co 8 Eccleſiaſticum, Sc. Mon. Ang], tom y 
MURAGE, (Muragium) Is a reaſonable toll, to be u- 
ken of every cart and horſe coming laden thro' a city or 
town, for the building or repairing the publick walls there- 
of, due either by grant or preſcription . It ſeems to be 2 
liberty granted to a town by the King, for the colledting 
of money towards walling the fame. 3 Ed. 1. c: 30. 2 
Inft. 222. The ſervice of work and labour done by in- 


habitants and adjoining tenants in building or repairing 


the wall; of a city or caſtle, was called murorum operatio ; 


the tax ſo gathered was called Murage. Parch. Ang, 
114. And in the city of Cheſter, there are two ancient 
officers called Murengers, being two of the principal alder- 
men, yearly choſen to ſee the walls kept in good repair; 
for the maintenance of which they receive certain tolls and 
* | 
ALE, The city wall. Re/onabant Colles, reſ+- 
nabant urbis Muralia, Huntingd. 75 pag. 392. l 
MURATIO, A town or borough, ſurrounded with 
walls. Brompr. Vit. K. Steph. . 
MURDER, (Murdrum, from the Sax. Morth, whence, 
Es it is ſaid,) comes the barbarous Latin Mordrum, & 
Murdrum ; in French Meurdre, tho' the word Murdrare, 
| evidently comes from the Latin Morti dare) Is a word in 
uſe long before the reign of King Canutus, which ſome 
would have to ſignify a violent death ; and ſometimes the 
Saxons expreſſed it by mortbdæd & moribwrorc, a deadly 
work; But the Sax. north relates generally to mors. See 
Black. Cm. 3 V. 321. upon this word murdrum, where 
he juſtly obſerves, that is was neceſſarily framed to expreis 
a particular offence, ſince no other word in being, was 
ſufficient to expreſs the intertion of the criminal, or quo 
animo the act was perpetrated, Anciently murder ſignined 
only the private killing of a man, as appears by the laws 
of King Hen. 1. And it was not murder, except the 
party ſlain was an Engliſhman, and, no foreignet ; tho by 
the fas. 14 Edw. 3. c. 4. the killing of any Englibma® 
or foreigner, living under the King's protection, thro 
malice prepenſe, and whether committed openly or ſecret- 
5 is declared to be murder, S. P. C. lib. 1. c. 1. And 
doubtleſs the makers of the ſtatute of 23 H. 8. ' 
which excludes all wilful murder from the benefit of 
clergy, intended to include open, as well as rival 
homicide within the word murder. 1 Hawk. P C 
By murder at this'day, we underſtand the -wilful and fe 
lomous killing of any man whatſoever, upon malice fore!boug 15 
ſo as the party wounded or hurt die within 4 year and 
day after the fat: And if one dies in that time, the 
diſorderly living, it ſhall be no excuſe, the wound will be 
Judged the principal cauſe of bis death ; but if one wounded 
die after that time, the law will preſume he died a natural 
death. 3 Infl. 53. H. H C. 55. Kel. 26. If a mat 
receive a wound that is not mortal; but either for want 
help, or by neglect, it turns to a fever. &c. which ** 


» 


4. * 


and when this perſonal duty was commuted into money, 
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: pale #s death, it is murder: So it is; where à Man has 
rn "diſeaſe; 8 would, terminate his life in 
yer, and another wotinds Him, that it haſtefs hi 
end, Er. But if by ill applications of the party, or thoſe 


Me. 


or trees, Sc. and ſuffered to be deſtroyed by vermin, 


by 
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” * 


about Him, of unwholſome medicines, the wounded pet- 
ſon . 77 this plainly appears, it is not murder by. ale 

TT id 
Habt thay be 6oramitred by Weioi, poiſon, Erſh 

bruiſing, ſmothering, ſtrangling, | 5 3c. And 
whete'#perſon, having malice to another, ſtrikes or ſhoots 
at him, but miſſeth him and kills one or intended; of if 
one lays poiſon to kill a hore: ang another takes it, and 
dies thele are murder: Alſo if a fick man be laid in the 
cold, wheteof he dieth, or an infant is laid undef leaves 


they are killing. 3 Inft. 51. 9 Rep. 81. If a perſon 
— a — he iſtomed to bat, knowing it pe 
and it kill a perſon; and if a man have an ox, or horſe, 
which he #nows to be miſchievous, b. being uſed” to gore 
or ſtrike at "thoſe who come near them; and do not tie 
them up, if they kill a man, (according to ſome opinions,) 
the owner may be indicted, as having himſelf feloniouſl 

killed him. Pull. 122. H. P. C 53. 1 Hawk. P. C. 


in it was holden that the cauſing an abortion, 
by giving a potion to; or ſtriking a woman big with 
child, was murder: But it is faid now to be a great miſ- | 
prifion only, and not murder, unleſs the child be born altve, 
and die thereof. 1 Hawk. 80. If the death of a baſtard 
child newly born be concealed, it ſhall be ſuppoſed to be 
murdered; if the mother doth not prove it was born dead. 
Stat. 21 Fac. 1. c. 29. And if one by dureſs of impriſon- 
ment compel a man to accuſe an innocent perſon, who 
on his evidence is condemned and executed; in judgment 
of law it is killing of the compeller, Cc. 8. P. C. 36. 
3 Infl. 91. | FR 
All the above caſes ſhew malice; ſo where a priſoner, 
by dureſs of the gaoler, comes to an untimely end; if 
one is executed contrary to the direction of the law; or 
if a perſon kill a man adjudged to death; or one whc 
hath no authority ſhall execute the judgment; if a perſon 
ſentenced to be whipped; is whipped with that 'rigour 
that he dieth of it, Sc. But one under the age of diſ- 
cretion, or non compos mentis, cannot be guilty of murder; 
tho' if it appears by circumſtances that the infant did hide 
the body, Sc. it rs felony. H. P. C. 43. z Inſt. 4, 6, 
54. See the caſe of William York at Bury Summer Ares 
in 1748. Fofter's Rep. 10, &c. before referred to in this 
under Infant. If an infant under twelve years old, 
hath an extraordinary wit, that it may be preſumed be knows 
what be does, and he kill another, it may be felony and 
murder; otherwiſe it ſhall not. H. 17. 13. Pld. 
191, See the caſe of William YT: 11 before referred to. 
Fofter 170, Sc. It is malice makes the crime of murder, 
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4 3 12 2 «2x ts ge * 770} 2958 20 Ans. 
| miſchief; 855 death ehſues, it is expreſs, malice and mur- 


der from the nature of the fact. Rel. 55, 61, 65, 130. 
A man chided his ſervant, and upon ſame E 


given, he having a hot iron in his hand ran it into 
. of which he died, this was adjudged mur- 
- er. Ret. d 4 241 


hedges, Ec. and the owner upon ſight thereof take up a 


d hedge⸗ſtake, and give him a ſtroke on the head, whereof 


he dles, this is murder, n 1% 4 violent at beyond 
rhe proportion of the provocation. H. P. C. And where a 
boy was upon a tree in a park cutting of wood, and the 
e, bee come down, which he did; then, the 
keeper ftruck him ſeveral blows with a cudgel, and after- 
wards 41th, 4 rope lied bim to bis borſe s tail, and the horſe 
ran away with him and killed him; this was held to be 
murder out of malice, the boy having come down at the 
keeper's command. O. Car. 139. H. P. CC. 
A man's ſon was beaten, and complaining of it to his 
father, the father in anger beat the other boy with a 
cudgel whereof he died; the law ſhall adjudge it to be 
upon that ſudden occaſion, and ſtirring of blood, that he 
made the aſſault, and not up2n malice unleſs it be found: 
and if the diſtance of the glace where his ſon complained 
was a mile, it is not material, being all upon one paſſion. 
o. Fac. 296. And it is the ſanie in caſe of a brother, 
couſin, ſervant, &c. it is only manſlaughter, not murder, 
J 3 3 

If two having malice fight, and the ſervant of one of them; 
not knowing of the malice, killeth the other, this is mur- 
der in the maſter, and manſlaughter in the ſervant: Tho' 
if there be a conſpirac | 
his ſervant; if the ervant be ſlain, the malice againſt 
the maſter ſhall be conſtrued to extend to his ſervant : 
and the killing the ſervant is murder. Dyer 128. 1 
Moor. If two perſons meet and fight, in cool blood, on a 
precedent quarrel, and one is killed: or if a perſon in a 
ſudden quarrel appears to be maſter of bis temper, and kills 
another, it is murder. 1 Hawk. P. C. 81. For where 
two perſons fight, after a former quarrel, it may be pre- 
ſumed to be out of malice; and when two men fall ous 
in the morning, and meet and fight in the afternoon, i 

one of them is killed, this is murder; their after-meeting 
is of malice. Plowd. 474. 3 

If 'a man, upon a quarrel with another, tells ſuch 
other that he will not ſtrike him, but will give 
him à pot of ale to ſtrike firſt, and thereupon 
the other ſtrikes him, and he kills the other, he is 
guilty of murder; this being only 4 cover to his mali- 
cious intention. H. P. C. 48. And where a perſon kills 
another, it ſhall be intended of malice ; if he prove not 
the contrary. Ke. 27. A man aſſaults another perſon 
with malice, altho' he be afterwards driven by the other 
to the wall, and kill him there in his own defence, he is 


* 
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which is either expreſs or implied; it is expreſs, when it 
may be evidently proved there was formerly ſome ill will, 
the killing is with a ſedate mind, and formed deſign 
of doing it ; And implied, where one kills another ſad- 
_ having nothing to defend himſelf; as going over 
a ſtile, or the like. 3 Infl. 51. H. P. C. 47. 
Murder occaſioned thro an expreſs purpoſe to do ſome 
pray injury to him who is ſlain, is properly ſaid to 
of expreſs malice; Such as happens in the execution 
of an unlawful action, principally intended for ſome 
other purpoſe, and not expreſſed in its nature 10 db 4 per- 
ſmal injury to him in particular that is killed, is moſt pro- 
perly malice implied. Kel. 129, 1 30. He who doth a cruel 
and voluntary act, whereby death enſues, doth it of malice 
Prepenſed in the eſteem of the law: and if a perſon in 
cool bled, maliciouſly and deliberately beats another in 
ſuch a manner, beyond any apparent intent 0 cbaſtiſement, 
that he dieth, it is murder by expreſs malice, altho he 
did not deſign to kill him. H. P. C. 49. 50. Kel. 64, 
127, 135. But if a perſon on any provocation beat ano- 
ner ſo, that it might plainly Appear he meant not to kill, 
only to chaſtiſe him; or if he reſtrains himſelf till 
the other hath put himſelf on his guard, and then in 
"ghting with him killeth him, he will not be guilty of 
rss but manſlaughter. 1 Haut. P. C. $2. See 
'fter's Rep. 262. When one exeoutes his revenge, upon 
a ſudden provocation, in ſuch a cruel manner, with a 


guilty of murder, in reſpect of his firſt intent. H. P. C. 
47. Kel. 58, 129. But if the party aſſaulted fly to the 
wall, and being ſtil! purſued, kills the other, it is only 
manſlaughter in his own defence. Bract. 3 Ed. 3. If one 
reſolves to kill the next man he meets, ahd doth kill him, 


Kel. 27. | 
By poiſoning and where one killeth another without 
provocation, malice is implied; as where any rhagiſtrate- 
or miniſter of juſtice is killed in the execution of his of- 


if a watchman be killed in ſtaying of night walkers, it is 
128. In theſe caſes, it is a very high contempt of the laws; 
no way offended him but by doing their duty; and he can= 


affray, Sc. 1 Hawk. P. C. 84. f 
And if a bailiff is killed in executing a lawful warrant, 
Sc. it is murder: Nor is it any excuſe to the perſon, that 
the proceſs was erroneous : or that the arreſt was in the 
night; that the officer did not tell him for what cauſe he 
arreſted him; or that he did not ſhew his warrant, Gr. 
being a bailiff commonly known. 9 Rep. 68, 69. Go. 
Jac. 280, 486. But if a bailiff who is not executing his 
office is killed, it is not murder; for he ought to be duly 


*r0u5 weapon, as ſhews a malicious intention to do 
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executing 


Ik a perſon is treſpaſſing upon another, by breaking his 


to kill a man, but no malice againſt 


it is murder; here malice is implied againſt all mankind. 


fice; a ſheriff, conſtable, or watchman, doing their duty; 
or any other that comes in aid of the King's officer; and 


ſaid to be murder. 3 Inft. 51. Co. Jac. 280. . Kel. 60, 
for a perſon to execute his revenge againſt thoſe who have 


not come off by —— that what he did was in a ſudden . 
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executing his office, by ſerving. the proceſs, of the law, 
ne e is aſſiſted File 9 5 Regis & T y hats 
Car. 537. 2 Lill. Abr. 212. Therefore where the, war- 
rant by which tlie acts 1 85 him no authority to arreſt the 
party; as where a bailiff arreſts a wrong perſon, or J. S. 
4 baronet, by force'of a warrant to arreſt J. S. Knight; 
or if a good warrant is executed in an unlawful manner; 
as if a bailiff be killed in breaking open a door, or win- 
dow to arreſt a man; or perhaps if he arreſt one on a 
Sunday; ſince the fat. 29 Car. 2. c. 7. by which all ſuch 
arreſts are made unlawful, and he is ſlain; malice ſhall 
not be implied to make it murder, but ſhall be manſlaugh- 
ter only. H. P. C. 46. Cro. Car. 372. 12 Rep. 49. 
1 Hawk. 86. If bailiffs come to a houſe to arreſt a per- 
ſon, and the houſe being locked they attempt to break. in, 
Whereypon the ſon of the perſon; intended to be arreſted, 
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and marſhal, Cc. 3 Int. 48. H. P. C 54. 

Dar 2 Geo. 2, C. 21. And murder is 4 | —— 
ſgund, not by. intendment, c. Abd where the, matter; 
In dhe finding . of the Jury, are no more than weak lei. 
dene thereof, the court ought not to give judgment on 
that, but upon the facts ariſing from it. Fitagib. 18) 
"Mich. 4 Geo. 2. When one is murdered in the dav-tim! 
and the, murderer, eſcapes untaken, the townſhip, that ſuf. 
* it, mall be amerced. 3 H. J. If one . — 
murder done, does not his beſt endeavours, to apprehend 
the murderer: Or if where two are fighting, and athers 
joking on do not endeavour to part them, if one is killed, 
the logkers on wn indicted and fined. 3 4. 5. 
Noy 50. Aud, killing) any perſon endeavouring to 
others As- the without an) evil intention agaioſh im 
is-murder.. . 15 


; | 27 | i AYag 4 | x i8t | : ' g "yy 1.2.34 £ 1 e 
ſhoots and kills one of them, it is not murder. Jones For the ſentence to be paſſed on perſons conyicted of 


429. See Foſter Rep. 135, 138, 20, 308, 312, 318, murder, ſee the end of the next 


32. 


cauſe of the ſtrugg! 
prevent miſchief, came and defended the 
ard in the cue the bailiff was killed; it was reſolved. 
to be no murder in the perſon doing it, but that all that 
were preſent and. aſſiſting, knowing of the e 
principal murderers.  Kel.. 86. Tho' it has been held in 
ſuc!. a caſe, that the perſon off nding is guilty of murder, 
Whether he knew that. the perſon ſlain were an officer or 
not; for all fighting is unlawful, and he who, ſeeing per- 
ſons engaged in it, takes part with one ſide, and fights in 
the-quarrel, without knowing the cauſe of it, eſpecially 
where the fight is begun in oppoſition to the juſtice of the 
nation, ſhews a readineſs to break thro the laws on a ſmall 
occaſion, and muſt 'at his peril take heed what he doth. 
1 Sid. 160.+ Ney 50. 1 Hawk. 85. 8 
Il one attack another to rob him, and by the reſiſtance 
of the party kills him, this is murder. 3 Inſt. 52. Dalt. 
344. A perſon ſtands by and encourages or commands 
another to murder a man; or if he come with others on 
purpoſe to kill him, and ſtand by while the other perſons 
commit the fact: It will be murder in them all. Phud. 
98. 11 Kep. 5. And if two or more perſons come to- 
8 5 to do an unlawful act, as to beat a man, rob a park, 

c. and one of them kills a perſon, this is murder in all 
preſeut, aiding or aſſiſting, or that were ready to aid and 
aluſt: All will be faid to intend the murder. 3 Inft. 
Dalt. 347. H. P. C. 31. And ſuch perſons will be judged 
to be preſent who are in the ſame houſe, tho' in another 
raom, or in the ſame park, altho' half a mile off, Se. 
EEF. C47. , 116, 127. 

Several perſons having conſpired to enter the King's 
park, and to hunt and carry away deer, with defign of 
killing any one that ſhould oppoſe them, tho' the keeper's 
ſervant began the aſſault, and required them firſt to ſtand, 
whereupon they fled, and one of the keeper's men diſ- 
charged a piece at them, and they continued their flight 
until he laid violent hands upon one of the offenders, and 
then, and not before, they killed one of the keeper's ſer- 
vants, this was held to be murder; as they were doing an 
unlawful act, the law implies malice, and they ought not 
to have fled, but to have ſurrendered themſelves. Roll. 

By flatute murder ſhall not be adjudged where it is 
found by miſadventure, but when it is done with a feloni- 
ous intent. 52 H. 3. c. 25. Offenders for murder and 
acceſlaries being indicted, be arraigned at, any time 
within the year, at the King's fair, and F the principal or 
acceſſary be acquit, yet the juſtices ſhall not ſuffer them 
to go at large, but either remand them to priſon, or let 
them be bailed, until the year and day be out, allowed for 
an appeal. 3 H. J. c. 1. All trials for murder muſt be 
in the county wbere the fact was committed, by the Common 
law. Cro. Car. 247. But if a perſon be wounded by a 
ſtroke given in one county, and he dieth in another coun- 
ty, the indictment may be found in the county where the 
party dies, which ſhall be as well as if the ſtroke had been 
757 in the ſame county. Statute 2 & 3 Ed. 6. c. 24. 


e killing muſt be in ſome county; for if the murder be | fl 


done out of. the realm, it cannot be determined by the 
Common law, but muſt be determined by the conſtable 


le, but Fon {words drawn, and to 
y. arreſted, 


Th 5 | vead, See Dueling, 
Homicide, Manſlaughter, Sc. See alſo Trial. See Fier, 
Com. 4 V. 138, 196, 196, 3933. 
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A perſon was arreſted, and another not knowing the | diſcourſe on murder per. tot. Rep. fal. go). And Black 


W: 3 e a 
em of an indictment for murder, 
Wilts, ſſ. INE jurors for our Sovereign Lord the King, 
Me F Fr 1. on tbeir oath, 1 * A. B. late f 

in tbe ſaid county, yeoman, not heving the fear of Gid 
before his eyes, but being moved and feduced by 1 infligation 
of the Devil, on the —— day of, &. in the —— year of the 
reign of, &c. about the hour, &c. in tbe evening of the ſan: 
day, at M-- aforeſaid in the faid.connty,. with, force and arms 
made an aſſault in and upon one C. D. then and there being in 
the peace of God, and of our. faid Lord the King ; and that 
the ſaid A. B. did tbeu and there, to wit, at M. aforeſaid in 
the” ſaid county, felonioufly, wilfully and of his malice 
forethought ſtrike and wound the faid C. D. with a fword, 
of the value of three ſhillings, which the ſaid A. B. then 
and there bad and held drawn in bis right hand, and did 
feloniouſly and 7 bis malice forethought, then and there, to wit, 
at M. aforeſaid in the ſaid county, grye | to the ſaid C. P. 
one mortal wound with the ſword aforeſaid, in and upon the 
right part of bis. thigh, of the length of three inches, and of 
the depth of two inches, of which ſaid mortal wound the ſad 
C. D. at M. aforeſaid in the ſaid county, inſtantly died; and 


56. | /o the ſaid jurors upon their oath aforeſaid ſay, that the ſad 


A. B. on the ſaid —— day of, &c. in the year abovementioned, 
at M. aforeſaid in the ſaid county, did feloniouſly, wilfuly, 
and of his malice . foretbought, kill and murder the ſad 
C. D. in manner and form 2 .againſt the Prace of 
our ſaid Sovereign Lord the now King, his crown and dnih, 


MURDER, or homicide juſtifiable. There is a killing that 
is juſtifable; as if a perſon attempts to commit murder, 
robbery ot other felony, a man or any of his ſervants 
may lawfully kill him. 2 Iuſt. 316. See ſtatute, 24 H. 
8. c. 5. If a perſon in defence of the poſſeſſion of a room 
in a publick houſe kill another who attempts to turn him 
out of it, killing the aſſailant hath been holden. to - 
juſtifiable. Kel. 51, 1 Hawk. 83. In the 3 
the poſſeſſion of a man's goods, againſt him that Mu 
wrongfully take them away, killing cannot be _ 
except. be be a thief. Wood's Inſt. 361. It a woman k 
a man attempting to raviſh her, it is juſtifiable. H. P. C. 


hole who are engaged in a riot, or forcible ent: 
Sc. ſtanding in oppoſition to a juſtice's command, E 
lawful warrant : Or if treſpaſſers in a foreſt or park, 8 
not ſurrender, but defend themſelves: If a felon will = 
ſuffer himſelf to be arreſted, and refuſing to obey any 4 
reſt on lawful warrant, defends himſelf; or if one «ll 

with or without a warrant purſues a felon upon hue _ 
cry, and he flies for it: If a priſoner aſſaults thoſe me 
conduct him to gaol, or his gaoler, in e e Fo 
eſcape; or a perſon. arreſted, reſiſt the ſheriff, — 
killing theſe is juſtiſiable; but a ſheriff cannot kill T 2 
ies from the execution of a civil proceſs: An / 14a 
private perſon hath this authority, upon an er 1 0 
civil matter, as he | hath upon an- arreſt for fe eiter 


| 


— 
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eicher hath the ſheriff this power in criminal caſes, but 
— neceſſity; as when an offender cannot be taken 


ithout killing, Sc. for if he might be taken without 
killing him, it will be eſteemed murder. 3 Inft. 56, 22. 
H. P. C. 37. Dalt. 150, 355. Kel. 28. 


When one, in danger of drowning, thruſts another from | 


a plank, whereby he is drowned; this is juſtifiable. Bac. 
Max. 25. And there is a homicide or killing excuſable, 
where a man kills another merely in his own defence, cal- 
led /e RR. A perſon indicted for intending to murder 
the Maſter of the Rolls, Term. Mich. 16 Car. 2. and for 
offering a ſum of money to another perſon to do it, ſaying, 
at the ſame time, that © if he would not perpetrate t 

crime, he would do it himſelf” upon his conviction, the 
court declared that this was.a heinous offence, and not 
only indictable, but fineable, and the offender was fined 
one thouſand marks, committed to priſon for three months, 
and ordered to find ſureties for his good behaviour during 
life. 1 Lev. 146. Firing a piſtol out of a chaiſe into the 
ſtreet, and hy accident, death enſuing, held manſlaughter. 
Strange 481.. A defendant arreſted, ſtrikes at the officers, 
they afterwards kill him, held manſlaughter. Srange 499. 

By Stat. 25 Geo. 2. c. 3). Perſons found guilt; of 
wilful murder ſhall be executed on the day next but on? 
after ſentence paſed, unleſs the ſame happen on a Sunday 
and then on the Monday. The body, (if executed i 
London or Middleſex,) to be delivered to the ſurgeons com- 
pany to be anatomized, if in any other county, to ſuch 
ſurgeon as the judge ſhall direct for that purp:ſe. The 
ſentence to be pronounced in oper court immediately after 
conviction with the time for execution and the marks of infamy 
_ directed. 

If there be reaſonable cauſe, the judge may ſtay execu- 
tion, The judge may order the body of the murderer to 
be hung in chains, but in no caſe to be buried, unleſs after 
diſſection. After conviction the priſoner to be confined 
ſeparate and apart from other priſoners, and no perſon but 
the gaoler, Sc. to have acceſs to the priſoner without 
licence from the judge, ſheriff or under-ſheriff. Where 
the judge ſhall ſee cauſe to reſpite execution, he may 
relax the ſaid reſtraints. And after ſentence until execution 
the priſoner to be fed with bread and water, except on re- 
ceiving the ſacrament, and in caſe of violent wounds or 
ſickneſs, Sc. Vide Homicide. + | 
* MURORUM OPERATIO, The ſervice of work and 
labour done by inhabitants and adjoining tenants in build- 
ing or repairing the walls of a city or caſtle. From which 
duty ſome were exempted by ſpecial privilege. So King 
Henry the Second granted to the tenants within the ho- 
nour of Wallingford. — Ut quieti fint de operationibus caſ- 
tellorum & murorum. Paroch. Antiq. pag. 114. When 
this perſonal duty was commuted into money, the tax 
ſo gathered, was called murage. Cowell. 

MUSCOVY COMPANY of Merchants, eſtabliſhed 
King Ed. 6. This company trades to Ruſſia and the north; 
and any ſubject of England, on requeſt may be admitted 
into it, and enjoy all privileges, paying only the ſum of 
5/. by Stat. 10 & 11 VV. 3. c. 6. In order to open 


a trade to Perſia thro' Muſcovy, a late ſtatute has ordain- | 


ed, that all perſons free of this company may import from 
any place in Ruſſia, raw ſilk or other commodities of Perfia, 
purchaſed by barter with woollen manufactures exported 
from England, Sc. 14 Geo. 2. cap. 36. 

MUSICIANS, The muficians of England, were incorpora- 
ted by King Charles 2. anno 1670. And of late years all 
foreign mufick, opera's, &c. have very much inerea- 

thro' the management of this corporation, and 
the ſoftneſs and politeneſs of our modern gentry. See Min- 


rell. 


MUSLINS, For the duties on, and other matters relating 
to them, ſee Stat. 11 & 12 W. g. c. 3. 34 Ann. c. 


4 128 13H. 3. c. 11. 7 Geo. 1. c. 21. 10 Ann. c. 
29. See Linen. | | 


MUSSA, (Lat.) A moſs or marſh ground; alſo a place 


where ſedge grows; a place over-run with moſs. Cowell. 
n. 1 tom. pag. 426. | X61 
MUSTER, (From the Fr. Moufre) Is to ſhew men, and 
_ arms, that are ſoldiers, and inrol them in a book. 
erms de Ley. Faire mouſtre general de tout ſon armie, is 
as much as luftrare exercitum ; the ſignification being well 
wn to muſter an army : And muſtered of record is to be 
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inrolled in the number of the King's ſoldiers. Stat. 18 H. 
6. c. 19. If any men commanded to muſter, by thoſe 


| who have authority, abſent themſelves, or do not bring 


their beſt arms, they ſhall be impriſoned ten days, or pay 
a fine of 40s. by 4 F 5 P. & M. 3. See Soldiers. 
MUSTER-MASTER v — — in the 
El. c. See Mafter of the King's 5. . 
3 MUTA CANUM, (Fr. — de Chiens) COTS 2 
kennel of hounds, in antient records: And the King at a 
biſhop's and abbot's deceaſe, had fix things. 1. Optimum 
equum froe palefridum ipfius epiſcopi, &c. 2. Unum chla- 
mydem frve clocam cum capella. 3. num ciphum cum cco- 
pertorio. 4. Unum peluem cum lavatorio. g. Unum annu- 
lum aureum. 6. Necnon mutam canum; quæ ad dom. re- 
gem, ratione prerogative ſuæ ſpeclant & pertinent. Hill. 
2 Edw. 2. in Stat. poſt Mortem Epiſc. Bath & Willenſ. 
& Clauſ. 39 Ed. 1. M. 16. Vide Mortuary, and Black. 
Com. 2 V. 427. | ; 12 
MUTARE, To mew up hawks, in the time of their 
molting or caſting their plumes. In the reign of King 
Ed. 2. the manor of Broughton in Com. Oxon. was held 
er ſerjeantiam mutandi unum hoſtricum domini reg is, 
Sc. Paroch. Antiq. 560. Mutatus accipiter is a mewed 
nawk: And hence the Mews (Muta Regia) near Charing- 
| Croſs, Londom, now the King's ſtables, was formerly the 
fal conry or place for the King's hawks. | 
MUTATORIUS, Change of apparel. Mat. Par. Ann. 


107. 
MUTATUS ACCIPITER, A mewed hawk. Cowell. 
MUTE, (Murus) One dumb, who cannot or refules to 
ſpeak. And by our law a priſoner may ſtand mute two 
ways: 1. When he ſpeaks not at all, and it ſhall be en- 
quired . whether he ſtand mute out of malice, or by the 
act of God; and if by the latter, then the judge ought 
to enquire whether he be the ſame perſon, and of all pleas 
which he might have pleaded in his defence, if he had 
not been mute. 2. When the priſoner pleads not di- 
rectly, or will not put himſelf upon the inqueſt to be 
tried; and a perſon feigning himſelf mad, and refuſing 
to anſwer, ſhall be taken as one who ſtands mute. 2 Inf. 
H. P. C. 226. 1 
Alſo if a priſoner on his trial peremptorily challenge 
above the number of jurors allowed by law, this being 
an implied refuſal of a legal trial, he ſhall be dealt with 
as one who ſtands mute, and according to ſome opinions be 
hanged. H. P. C. 259. Kel. 36. 2 Hawk. 327. A 
felon obſtinately ſtanding mute is to be put to the penance 
of paine forte & dure: In caſe of high treaſon where 
the offender ſtands mute, he ſhall have judgment and for- 
feit lands. and goods, as if he had been attainted ; like- 
wiſe in the caſe of felony and petit treaſon, if a perſon 
by ſtanding mute do not avoid being attainted for ſuch 
crimes, he ſhall forfeit his lands and goods in the ſame 


by | manner as on other attainders: tho' whenever a perſon 


ſtanding mute is adjudged to his penance for felony, and 
thereby prevents that attainder which otherwiſe he might 
have incurred, he forfeits his charles only, and not his lands, 
2 Hawk. P. C. 330, 331. © 

It is ſaid by Sir Math. Hale, that an appellee of fe- 
lony ſtanding mute ſhall be executed, and not have judg- 
ment of penance ; but the contrary hath been held by 
others. H P. C. 226. S. P. C. 150. 2 Inft. 118. Kel, 
37. One who ſtands mute ſhall have the benefit of clergy, 
unleſs it be otherwiſe ſpecially provided by ſome ſtatute. 
And altho? it be enacted by 3 & 4 W. & M. c. 9. 
That if any perſon ſhall be indicted of any offence, 
for which virtue of any former ſtatute, . he is ex- 
cluded from the benefit of his clergy, if he had been 
thereof convicted by verdict or confeſſion, if he ſtand mute 
he ſhall'not be admitted to the ſame; yet appeals, and 
offences excluded from the benefit of clergy, by ſub- 
ſequent ſtatutes, ſeem not within that act: And a ſtatute 
taking away the benefit of clergy generally from thoſe 
who are convicted of a crime, doth not take it away 
from thoſe who ſtand mute on an indictment or appeal. 2 
Hawk. 332 : big l 4 

Hawkins ſays, that the manner of inflicting this pu- 
niſhment may be beſt found from the books of entries 
and other law books, all of which generally agree, that 


| the priſoner © ſball be remanded to the place from whence 


he came, and put into ſome low dark room, and there 
78 " _ laid 
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Ss dn his back . without avy manner of r e 
or the privy parts, and that as eig bts be laid upon 
Him ag "Mi 5 bear, and more, 2 ſhall have no 
manner of ſuſtenance but the worſt bread and water, and 
that he ſhall not eat the ſame day in which be drinks, 
nor drink the ſame day on which he eats, and that he ſhall 
ſo continue till he die. But that it is ſaid that anciently 
the judgment was not, that he ſhould continue until he 
ſhould die, but until be ſbould anſwer, and that he might 
ſave himſelf from the penance by putting himſelf upon 
his trial, which he cannot do at this day after judg- 
ment of penance once given. 2 Hauk. Pl. C. 330. cap. 
20. /. 16. And there in the margin, the ſerjeant, as to 
the remanding him to the place whence he came, cites 
H. P. C. 2217. S. P. C. 150 (E). Keilw. yo. a. 4 
Ed 4. 11. pl. 18. 14 Ed. 4. 8. pl. 17. Abr. Br. Corone 
160. 2 Inſt. 178. Ra. Ent. 385. pl. 17. 8 Ed. 4. 1. 
pl. 2. And as to the words in ſome low dark room, he 
ſays, that this clauſe is omitted in Keilw. 70. 4. 4 Ed. 
4. 11. pl. 18. But is mentioned in all the other books 
above cited, but with this difference, that 14 Ed. 4. 11. 
pl. 17. ſays only he ſhall be put in a chamber, without 
adding that it ſhall be low or dark. And as to the words 
there laid on his back, Sc. he ſays, that in this all the 
books above cited ſeem to agree. And 14 Ed. 4. 8. 
pl. 17. and S. P. C. 150 (E), and 2 Inft. 178. add, that 
he ſhall lie without any litter or other thing under him, 
and that one arm ſhall be drawn to one quarter of the room 
with a cord, and the other to another, and that his feet 
ſhall be uſed in the ſame manner. But that theſe clauſes 
are wholly omitted in all the other books above .cated, 
except H. P. C. which takes notice of the latter of them 
only. And Ra. Eut. 385. pl. 2. adds, that an Bole 
ſhall be made for the head. And Keilw. yo. a. ſays, that 
the head ſhall not touch the earth; but none of the other 
mention either of theſe clauſes, And as to the words, 
that as many weights ſball be laid upon him as be can 
bear and more, Sc. he ſays, that in this all the books above 
Cited agree. And as to the word bread, he ſays, that 14 
Ed. 4. 8. pl. 17. S. P. C. 150 (E), and 2 Inf. 118. 
are, that he ſhall have three morſels of barlèy bread 
a day. MKetlw. 70. a. that he ſhall have only rye bread, 
and Ra. Ent. 385. pl. 2. and 2 Hen. 4. 1 pl. 2. generally, 
that he ſhall have the worſt bread. And as to the 
word water, he ſays, that in 14 Ed. 4. 8. pl. 17. & P. C. 
150. (E), 2 Iuſt. 178. and 8 Hen. 4. 1. pl. 2. and Keihs. 
70. 4. are, that he ſhall have the water next the priſon, 
ſo that it be not current; but Ra. Ent. 385. pl. 5. is ge- 
neral, that he ſhall have the worſt water. And as to the 
words, not cat the ſame day in which he drinks, nor drink 
the ſame day on which he eats, Sc. he ſays, this is 
omitted in Keilw. 70. a. and in 8 Hen. 4. 1. pl. 2. 
And as to the words 71/] be die, he ſays, this is omitted in 
none of the books above cited, except 14 Ed. 5. [4.] 
11. and H. P. C. 227. But that neither of theſe books 
give the whole judgment at large. Hawk. Pl. C. 330, 
331. cap. 3- . : f 

To adviſe a priſoner to ſtand mute, is an high miſpriſion, 
a contempt of the King's court, and puniſhable by fine 
and impriſonment. Black. Com. 4 V. 126. 

For more learning on this ſubjett, ſee 15 Vin. Abr. tit. 
Mute, and ſee Obfervations on the Statutes, chiefly an- 
cient,” Sc. p. 51—54. and Black. Com. 4 L. 319. 

MUTILATION, The depriving a man of any member, 
Sc. The law pardons even homicide, if committed ſe defen- 
dendo, in order to preſerve even a member, Sc. Black. 
Com. 1 V. 130. It renders void any deed executed thro! 
fear of maybem, ib. As to what are conſidered, by the 
Common law, as defenſive members, vide Black. Com. 3 V. 
121. And as to the puniſhments inflicted by law, for 
maybems of various kinds, vide idem, and fee the act called 
the CovERN TR act, 22, 23 Car. 2. c. 1. | 
For ſome offences (tho' ſeldom done) the law puniſhes 
with mutilatian, or diſmembring, by cutting off the hand, 
or ears. Black. Com. 4 J. 370 | 

MUTINY. See Soldiers, and the Mutiny A. g 

MUTTON AND LAMB, Not to be imported, 30 
GN | | 
- MUTUAL DEBTS, ſee Debts and Debtors. Mutual 
debts, tho' of different natures, may be ſetagainſteach other, 


N A M 
ville 2 Geo. 2. b. 22. 8 Geb. 2. c. 24. See ally Blu 
Com. 3 V. zog. It may be proper to obſerve, that wher 

rt of a debt is-paid; a ſet off is not neceſlary, as it 8 
be given in evidence on the general iſſue. } 
A ſet off reducing the plaintiff's. demand 
doth not effect the juriſdiction of B. R. 


under 40s, 


Will. 1. 


8 bt 
The ſtatutes for ſetting off one debt againſt another, a, 

not extend to aſſignees of bankrupts. Ib. 1 55. =o 
— MUTUAL PROMISE, Is where one man promiſe; to 
pay money to another, and he in conſideration thereof pi. 
miſes to do a certain act, Sc. Such promiſes muſt be 
binding, as well of one ſide as the other; and both made 
at the ſame time. Hob. 88. 1 Salk. 21. Where there 
are mutual promiſes, and one of the parties dies, whereb 
the other party could not charge the executor on the f 
miſe of the teſtator; yet tis here ſaid the promiſe by the 
ſurvivor ſhall continue. Yelv. 133. But it is held; that 
on mutual promiſes and covenants, equal remedies are. jy 
both fides ; tho the performance need not- be preciſely 
alledged, Sc. 3 Salk. 15, 108. 1 Lev. 88. 2 My 


34- Ws 
MUTUATUS. If a man oweth another 101. and hath 
a note for the ſame, without ſeal, action of debt lies 
upon a mutuatus; but in this there may be wager of lay, 
which there may not be in action upon the caſe, on 


an implied promiſe of payment, Sc. Comp. Attory. 6. 
111. | pf 

MUTUO, In a legal underſtanding, fignifies to borrow 
or to lend. 2 Saund. 291. | 


_ MUTUS ET. SURDUS, A. perſon dumb and deaf, and 
being terant of a manor, the lord ſhall have the wardſhip 
and cuſtody of him. 2 Cro. 105; If a man be dumb and 
deaf, and have underſtanding, he may- be a grantor or 
grantee of lands, Sc. 1 Inf. 

MYSTERY, (Aſiſlerium, from the Fr. meijtier, i. e. ars, 
artificium) An art, trade, or occupation. | 


N. 
A dee 'Swediſh,) To zeb, or catch a per- 


ſon unexpectedly. — In ipſo articulo aliquem op- 
primere. Litt. Dict. | 
Tranſitum per nacellas & 


NACELLA, A ſkiff or boat. 
alia vaſa preparavit. Mat. Pariſ. nb NET 

NACKA, -NACTA, A ſmall ſhip, yacht, or tranſport 
veſſel. Chartular. Abbat. Rading. MS. fol. 51. 

NAM, or NAAM, ( namium from the Sax. niman, i. e. 
capere) Signifies the taking or diſtraining another man's 
moveable goods. And lawful naam, which is a reaſonable 
diſtreſs, proportionable to the value of the thing diſtrain- 
ed for, was anciently called either vif or mort, quick or 
dead, as it confiſted of dead or quick chattels; and it is 
when one takes another man's beaſts damage-fea/ant, in 
his ground, or by a perſon's particular fact, by reaſon of 
ſome contract made; as for default of 3 of an an- 
nuity, it ſhall be lawful to diſtrain in ſuch or ſuch lands, 
Sc. And there is a naam unlawful mentioned in out 
books. Horn's Mirror, lib. 2. Nemo namium capi 
in comitatu vel extra comitatum, priuſquam ter in hundreds 
ſuo reftum fibi perquifierit. Leg. Canut. e. 18. No - 
cebit namium ſumere vel vadimonium, nec averia ſua mr 
parchiare. Spelm. Gloſſ. . 

NAMATION, (namatio) A taking or diftraining 3 and 
in Scotland it is uſed for impounding : Namatus, diſtrain- 
ed. Charta Hen. 2. See Vetitum Namium, and W/itber- 
nam. | 

NAME, (nomen, Fr. no/me, or nom) By which any perſon 
is known.or called. There is a name of perſons, bod: 
politick, and. places; and of baptiſm and ſurname 3 * g 
names of dignizy, Sc. In ſome caſes a name by 10 
tion is ſufficient ; but it is not ſo of a thing, if the mati 
and ſubſtance: be not right. 11 Rep. 21. 6 Rep: 65. 4 
Rep. 110. What foundation will ſupport a name by rept 
tation. See Ld. Riym. 301. 304. Vide My/nomer- 1 
NAMIUNI VETITUM, Is an unjuſt taking the ci” © 
of another, and driving them to an unlawful place, Pr 


tending damage done by them. | In which caſe the 2 7 
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of the cattle may demand ſatisfaction for the injury, which 

is called placitum de nam verito. Ko RA 
NAPPERA, (From the ral. naperia, i. e. linteamina do- 

meſtica,) linen cloth, or houſhold linen, Stat. 2 R. 2. 


5 NARR. An abbreviation of narratis, uſed to ſignify a 
declaration in a cauſe. 

NARRATOR, (Lat.) A pleader or reporter; and for- 
merly ſerviens narrator was a ſerjeant at law.—— Et ulte- 
rius in curia regis pro aliguo narrare non audietur, niſi pro 
ſemetipſo fi narrator fuerit. Fleta, lib. 2. cap. 37. 

NASSABOROUGH, Its juſtices, where impowered to 
determine appeals, 9 Geo. 1. c. 7. ; 

NASSE or NESSE, (From the Sax. Næſe, i. e. Promon- 
torium) The name of the port or haven of Orford in Suf- 
folk, mentioned in ſtat. 4 Hen. 7. cap. 21. 

NATALE, The ſtate and condition of a man.—S? guis 
de bomicidio accuſetur, & idem ſe purgare velit ſecundum 
natale /uum. Leg. Hen. 1. cap. 64. : 

NATHWYTE, S&ms to be derived from the Sax. 
nath. i. e. lewdneſs; and ſo to ſignify the ſame with Jair- 


wille. 

NATIONAL DEBT, the money owing by govern- 
ment, for which it pays intereſt, part to our own people 
part to foreigners, and which forms our national funds. 
In January 1765, the national debt amounted to upwards 
of 145,000,000/. and the annual intereſt to about four 
millions and three quarters. Yide this ſubject very fully 
explained and judiciouſly treated of, Black. Com. 1 JV. 
325, &c. and 4 V. 423. 

NATIVI DE STIPITE. In the ſurvey of the dutchy 
of Cornwall, there is mention of nativi de flipite, and natiui 
conventianarii; the firſt were villeins or bondmen, by 
birth or ſtock ; the other by contract or agreement. LL. 
Hen. 1. cap. 76. And in Cornwall it was a cuſtom, that 
a freeman marrying nativam, if he had two daughters one 
of them was free, and the other villein. Bra. lib. 4. c. 
21, 22. 

NATIVITY, (nattvitas, birth, or the being born in a 
place. The caſting the nativity, or by calculation ſeek- 
ing to know how long the Queen ſhould live, Sc. was 
made felony, by 23 Eliz. cap. 2. Natrvitas was an- 
— taken for ſervitude, Bondage or villeinage. Leg. 

ill. 1. 

NATIVO HABENDO, A writ that lay to the ſheriff 
for a lord who claimed inheritance in any villein, when his 


him to the lord : and the ſheriff might ſeize the villein, 
and deliver him unto his lord, if he confeſſed his vil- 
leinage ; but if he alledged that he was a freeman, then 
the ſheriff ought not to ſeize him, but the lord was to 
ſue forth a pone to remove the plea before the juſtices 
of C B. Sc. And if the villein purchaſed a writ de li- 
bertate probanda before the lord had taken out the pone, 
it was a ſuperſedeas to the lord, that he proceeded not 
on the writ of native babendo. Reg. Orig. 7, 8. F. 
N. B. 9). New Nat. Brev. 171, 192. This writ nativo 
babendo was in nature of a writ of right, to recover the 
inheritance in the villein ; upon which the lord was to 
purſue his plaint, and declare thereupon, and the villein 
to make his defence ſo as the freedom was to be tried. 
New Nat. Br. 171, 173. 

NATIVUS. He who is born a ſervant, and fo differs 
from him who ſuffers himſelf to be ſold, of which ſervants 
there are three ſorts, bondmen, natives, and villains; Bond. 
men were thoſe who bound themſelves by covenants to 
ſerve, and took their name from the word bond ; natrves 
ve ſpoke of juſt before; and willains were ſuch who be- 
longing to the land, tilled the lord's demeſnes; nor might 

rt thence without the lord's licence. Spelman's 050 

> Chart. R. 2. Qua omnes manumitrit a bondagio in com. 

ertk, Walfingham, pag. 254. Cowell. See Servi Nati- 

e and Nief. But now there are not in England any ſuch 
Perſons, as thoſe mentioned here. | 

NATURAL AFFECTION, (naturalis affeftio) Is a 
good conſideration in a deed ; and if one without 


any conſideration, covenant to ſtand ſeiſed to the uſe 
wife, child, or brother, &c. Here the naming them 
ectian, 
ation. 


n 

of his 

wh kin, implies the conſideration of natural 
pon ſuch uſe will ariſe. Cart. 138. See Con 


villein was run away, for the apprehending and reſtoring 
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NATURALIZATION, (Naturalizatio) Is where a per- 
ſon who is an alien, is made the King's natural ſubject by 
act of parliament ; whereby one is a ſubject to all intents 
and purpoſes, as if he were born fo: for by naturalization, 
a perſons iſſue, before the naturalization, ſhall inherit. 1 
Inft. 8, 129. A ſtranger naturalized by act of parliament, 
may have lands by deſcent, as heir at law, as well as have 
them by purchaſe : But until naturalized or made denizen, 
a ſtranger is not generally under the King's protection, to 
have the benefit of the law: alſo no perſon is to 
be naturalized, until he has received the ſacrament, 
and taken the oaths of allegiance and ſupremacy, 
Sc. And ſtrangers when naturalized, are diſabled to be 
of the Privy Council, to hold offices, Sc. 7 Fac. 1. cap. 
2. 12 W. 3. cap. 2. but ſee 1 Geo. 1. cap. 4. By the ſtart. 
7 Ann. cap. 5. it was declared, that all perſons born out 
of the King's allegiance, taking the oaths, Sc. ſhould be 
deemed natural born; tho' this was repealed, but not to 
prejudice perſons naturalized, or children of natural-born 
ſubjects, born out of allegiance, by 10 Ann. c. 5. And 
all children born out of the ligeance of the ctown, whoſe 
fathers were, or ſhall be natural ſubjects of Great Britain, 
at the time of their birth, are adjudged to be natural-born 
ſubjecis of this kingdom, except children of parents attainted 
of treaſon, or in the actual ſervice of foreign princes in en- 
mity with England, &c. by the 4 Geo. 2. c. 21. All foreign- 
ers who ſhall live ſeven years or more, in any of our Ame- 
rican plantations, and not be abſent therefrom above 
two months at one time, ſhall on taking the oaths be 
deemed natural ſubjects, as if they had been born here; 
bur not be capable of enjoying any place of truſt, &c. 
13 Geo. 2. c. 7. This by the ſtat. 20 Gen. 2. c. 44. is 
extended to proteſtants who ſcruple the taking an oath 
upon their making and ſubſcribing the declaration of 
fidelity, and taking and affirming the effect of the abju- 
ration oath, and making and ſubſcribing the profeſſion of 
their Chriſtian Belief, appointed by the ſtar. 1 Geo. 1. c. 

Sc. Great numbers of foreigners are every year na- 
turalized by private acts of parliament. And vide 25 Ed. 


# 


3. flat. 2. 9 & 10 M3. c. 20. 11& 12W. 3. c. 6. 
25 Geo. 2. c. 39. 13 Geo. 2. c. 3. and 22 Geo. 2. c. 
45. See Alien. . 


NATURZ Pudenda, Privities.—— Penſandum autem eſt, 
per viſum accuſaniibus viſum concubitus propenſius adver- 
tendum, ut ſcilicet ipſas coeuntium naturas viderint commiſce- 
ri. Leg. Hen. 1. c. 83. | 

NAVAGIUM, A ow incumbent on tenants, to carry 
their lord's goods in a ſhip: Liber: fint ab omni cariagio, 
navagio, Sc. Mon. Angl. Tom. 1 pag. 922. 

NAVAL, Signifies any thing belonging to the ſea, or 
maratime affairs. Merch. Di. | : 

NAVAL STORES. Perſons ſtealing or imbezzleing any 
of the King's naval flores, to the value of 205. are guilty 
of felony, without benefit of clergy. 22 Car. 2. cap. 5. 
And the treaſurer and commiſſioners of the navy are im- 
powered to inquire of naval flores imbezzled, and ap- 
point perſons to ſearch for them, &c. who may go on 
board ſhips, and ſeize ſuch ſtores; and the commiſſioners, 


Sc. may impriſon the offenders, and fine them double 
value, the ſtores being under the value of 20s. 1 Geo. 
I. cap. 25. None but the contractors with the commiſ- 


fioners of the navy, ſhall make any ſtores of war, naval 
flores, &c. with the marks commonly uſed to his Ma- 
jeſty's ſtores, upon pain of forfeiting 2001. And per- 
ſons in whoſe cuſtody ſuch ſtores ſhall be found conceal- 
ed, are liable to the ſame penalty, 9 & 10 . 3. c. 41. 
The Stat. 3 Ann. c. 10. was made fog the encouragement 
of the importation of naval flotes, Im the plantations 
in America, and for preſervation-thereof in thoſe coun- 
tries; inflicting penalties for cutting down pine, or 
np trees, under ſuch and ſuch ſizes, Sc. To the 
ike purpoſe, and for the making the ſame more ef- 
fectual, is the Stat. 8 Geo. 1. cap. 12. Alſo naval fores 
are imported here from Scotland, under an encouragement 
by ſtatute ; and a premium is given for the importing of 
| naval ftores from America and North Britain, of 11. per 
ton, for maſts and pitch, Sc. 2 Geo. 2. cap. 35. See 


| Ships, Stores. 
UFRAGE, A ſea term for ſhipwreck. Merch. Dia. 
| NAVIGATION, 
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NAVIGATION, Is the art of failing at /ea, die the 
manner of trading: And a navigator is one who under- 
ſtands nauigation, or imports goods in foreign bottoms. 
I See Black. Com. 1 V. 417. 4 J. 432. 

NAVIGABLE RIVERS, Divers ſtatutes relating to 
them. See Rivers. © ' 

NAViS ECCLESIXKE, The nave or body of the church, as 
diſtinguiſhed from the choir, and wings, or iſle: It is that 
part of the church where the common people fit, Du 
Cange 
_ NAVIS, NAVICULA, A ſmall diſh to hold frankin- 
c*nſe before put into the thuribulum, cenſer or ſmoaking 
pot; and ſeems to have its name from the ſhape, reſemb- 
ling a boat or little ſhip : we have ſeveral of theſe boat-cups 
in ſilver, Ec. for various uſes. Paroch. Antig. 598. 

NAVITHALAMUS, A ſhip or barge that noblemen 
uſe for pl-aſure, with fine chambers and other ſtately or- 
naments Lau Lat. Did. 

NAVY, Signifies the fleet or ſhipping of a prince or ſtate; 
or an armament at ſea. The navy of England it has been 
obſerved, excels all others for three things; viz. beauty, 
Hrengib, and ſafety; for beauty our ſhips of war are ſo 
mary floating palaces; for their ſtrength ſo many moving 
caſtles; and for ſafety, they are the moſt defenſive walls 
of the land: and as our naval power gains us authority 
in che moſt diftant climates, ſo the ſuperiority of our fleet 
above other nations, renders the Britiſb monarch the ar- 
biter of Eurape. 

The Kings of England in antient times commanded 
their fl-zi in perſon; and the renowned King Arthur, 
(famous for his warlike atchievements) vindicated the 
dominion of the ſeas, making ſhips of all nations ſalute 
our ſhips of war by lowering the topſail, and ſtriking the flag, 
as in like manner they Fall do to the forts upon land, 
by which ſubmiſſion they are put in mind that they are 
come into a territory, wherein they are to own a ſovereign 
power and juriſdiction, and receive protection from it: 
ard this duty of the flag, which hath been conſtantly paid 
to our anceſtors, ſerves to imprint reverence in foreigners, 
and adds rew courage to our ſeamen; and reputation 
abroad, is the principal ſupport of any government at 
home. 

King Edgar, ſucceſſor to Arthur, ſtiled himſelf ſovereign 
of rhe narrow ſeas; and haviag fitted out a fleet of four 
bundred ſail of ſbips, in the year 93), failing about Bri- 
tain with his mighty navy, and arriving at Cheſter, was 
there met by eight Kings and Princes of foreign nations, 
come to do him homage; who as an acknowledgment of 
his ſovereignty, rowed this monarch in a boat down the 
river Dee, himſelf ſteering the boat; a marine triumph 
which is not to be paralleled in the hiſtories of Europe. 

Canutus, (Edgar's ſucce ſſor,) laid the antient tribute call- 
ed Danegeld, for guarding the ſeas, and ſovereignty of 
them; with the following emblem expreſſed, wiz. Him- 
{elf fitting on the ſhore in his royal chair, while the ſea 
was flowing, ſpeaking, Tu mee dittonts es, & terra in qua 
ſedes eft, c. | 

And Egbert, Althred and Elthred kept up the dominion 
and ſovereignty of their predeceſſors; nor did the ſuc- 
ceeding princes of the Norman race, waive this great ad- 
vantage, but maintained their right to the four adjacent 
ſeas ſurrounding the Britiſb ſhore; the honour of the 
flag King Jobn challenged, not barely as a civility, but 
a right to be paid cum debita reverentia, and the perſons 
refuling, he commanded to be taken as enemies: 
and the ſame was ordained not only to be paid to 
whole fleets, bearing the royal ſtandard, but to thoſe 
ſhips of privilege that wear the Prince's enſigns or colours 
of ſervice; this decree was confirmed and bravely aſſerted. 
by a fleet of five hundred fail, in a royal voyage to 
treland, wherein he made all the veſſels which he met with 
in his way, in the eight circumfluent ſeas, to pay that 
duty and acknowledgment, which has been maintained by 
our Kings to this day, and was never conteſted by any 
nation, unleſs by thoſe who attempted the conqueſt of the 
iatire empire. | 

Trade gave occaſion to the bringing mighty fleets to 
ſea; and on the increaſe of trade, ſhips of war were ne- 
ceflary in all countries for the preſervation of it, in the 
hands of the juſt proprietors. 
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In antient times the ſeveral counties of England were l. 
able to a particular taxation for building ſhips of war, ang 
fitting out fleets, every one in proportion to their extent 
and riches; ſo that the largeſt counties were each of them 
to furniſh a firſt rate man of war, and the others every 
long diſuſed, and the fitting out our navy for ma 
has been always thrown — the public * TOE 

King Eqw. 3. in his wars with France, had a fleet of 
ſhips before Calais, ſo numerous, that they amounted to 
ſeven hundred ſail ; but King Hen. 6. it is ſaid, was the 
firſt who began to build a royal navy in England, he 
built a ſhip called the Great Henry of one thouſand tang 
the largeſt ſhip that had been zhen ſeen in this kingdom 
(tho' now our firſt rate ſhips of war contain at leaſt 8 
thouſand tuns, are mounted with above one hundred cannon, 
and carry above one thouſand men.) He fitted out a royal 
fleet, conſtituted a Navy Office, &c. And in this King's 
reign, and the reign of Queen Elizabeth, our navy was in 
a maſt flouriſhing condition, being»moſtly commanded b 
our valiant nobility; and it is remarkable, that there 
are liſts of the fleets of Queen Elizabeth, which make it 
appear there was but one private gentleman a captain 
all the reſt being Lords and Knights: fo high was the 
eſteem for ſervice at ſea in thoſe days, when our Princes 
ruled with the moſt conſummate glory: but the opinion of 
ſerving at ſea in late times having been very much leſ- 
ſened, it has ſince been declined by the nobility and gen- 
try. ; 
The navy 1s at this time in a very flouriſhing ſtate; for 
number of ſhipping, and ſtrength of force of the ſhips, 
it was never, perhaps, more formidable than now; and 
when compleat, is divided into three ſquadrons, diſtin- 
guiſhed by the different colours of the ſeveral flags, viz. 
red, white, and blue; the principal commander whereof 
bears the title of Admiral, and each has under him a Vice- 
Admiral, and a Rear-Admiral, who are likewiſe flag 
officers. There are belonging to his Majeſty's navy, fix 
great yards, Chatham, Deptford, Woolwich, Portſmautt, 
Sheerneſs, and Plymouth; fitted with ſeveral docks, and 
furniſhed with ſtore of timber, maſts, anchors, cables, 
Sc. And for the management of the royal navy, there 
are ſeveral officers of truſt and authority, beſides the 
Commiſſioners of the Admiralty ; as the Treaſurer, Con- 
troller, Surveyor, Commiſſioners of the Navy, Commil- 
ſioners of the Victualling- Office, Sc. the principal whereof 
hold their offices by patent under the Great Seal. By 
Stat. 9 & 10 3. c 37. the ſum of 370, ooo l. was ap- 
propriated for the building of twenty-ſeven ſhips of war, 
with their guns, rigging, Sc. And the 6 Apr. c. 13. 
enacts, That over and above the ſhips for the line of bat- 
tle, forty-three ſhips of war ſhall be employed as cruiſers 
and convoys for the better preſerving ſuch ſhips as ſhal! 
be made ule of in the trade of Great Britain; four of thelc 
ſhips are to be third-rates, and ſixteen fourth rates, and 
the reſt of ſufficient force to guard our commerce: they 
are to attend in certain ſtations; and the Lords Commiſ- 
ſioners of the Admiralty may direct the Commiſſioners of 
the Navy, or ſome one or more perſons reſident at ſuc 
places as his Majeſty ſhall appoint, to ſuperintend and 
overſee every thing relating to thoſe cruiſers; allo the 
Commiſſioners of the Admiralty have power to order an) 
of the faid ſhips to be employed in the line of battle, in 
caſe of neceſſity. ; 

This ſtatute likewiſe empowers the commiſſioners of the 
Admiralty, during war, to grant commiſſions to privateets 
and commanders of ſhips, for the taking and ſeizing ſhips 
and goods of enemies. For the furniſhing of mari" 
for the Fleet, by 7 & 8B. 3. c. 21. it is enaQted, That 
all ſeamen, watermen, Ce. above the age of cighte*" 
years, and under fifty, hag of ſea ſervice, who he 
regiſter themſelves voluntarily for the King's ſervice in! 
royal navy, to the number of thirty thouſand, ſhall have 
paid to them the yearly ſum or bounty of 495 befues 
their pay for aflual ſervice, and that whether they be in 
| ſervice or not; and none but ſuch mariners, Sc. as 1 
| regiſtered, ſhall be capable of preferment to any co 
ſion, or be warrant officers in the navy: and ſuch regilte! 


27 ons are exempted from ſerving on juries, pariſh o > 
Sc. allo from ſervice aboard after the age of * — 


one to build one in proportion; but this method has been 
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ars, unleſs t o voluntarily; and when by | 
pate or . they are diſabled for future 
ſervice at ſea, they ſhall be admitted into Greenwich hoſ+ 
pital, and there be provided for, during life: and the wi- 
dows of ſuch ſeamen as ſhall be ſlain or drowned, not of 
ability to provide for themſelves, ſhall be likewiſe admitted 
into the hoſpital; and their children educated, &c. 
But if any regiſtered ſeaman ſhall withdraw himſelf from 
the King's ſervice, in his ſhips or navy; or if any ſuch 
mariner relinquiſh the ſervice, without conſent of the 
Commiſſioners of the Admiralty, he ſhall for ever loſe the 
benefit of the act, and be compelled to ſerve in his Ma- 
jeſty's fleet for ſix months without pay. See 9 Ann. c. 
21. , 23. By a ſubſequent ſtatute, 4 Ann. c. 19. J. 
18. Watermen plying on the Thames between Graveſend 
and Windſor, on notice given by the Commiſſioners of the 
Admiralty to the company of watermen, are to appear 
before the ſaid company, to be ſent to his Majeſty's fleet, 
or on refuſal, they all ſuffer one month's impriſonment, 
and be diſabled working on the Thames for two years; 
The regiſtering ſeamen is the grand nurſery for the fleet; 
but there are other means of ſupplying mariners for the 
royal navy, and training up 5 in the ſea ſervice: 
for the Stat. 2 Ann. c. 6. provides, That poor boys, 
whoſe parents are chargeable to the pariſb, w_ by church- 
wardens and overſeers of the poor, with conſent of 
two juſtices of peace, be placed out apprentices to the 
ſea ſervice, until the age of twenty-one years, they being 
thirteen years old, at the time of their placing forth : 
thoſe at eighteen years of age may be impreſſed for ſer- 
vice in the fleet, when the owners or maſters, of ſuch of 
them as ſhall prove qualified, ſhall have able ſeamen's 
wages; and all maſters and owners of ſhips, from thirty 
to fifty tuns burden, are required to take one ſuch ap- 
prentice, one more for the next fifty. tun, and one more 
for every hundred tun above the firſt hundred, under the 
penalty of 101. Maſters of apprentices placed out by 
the pariſh may, with the conſent of two juſtices, turn over 
ſuch apprentices to maſters of ſhips for the remainder of 
their terms: lewd and diforderly ſervants, vagrants, &c. 
are to be taken up and ſent to his Majeſty's fleet; and 
poor priſoners for debt, who were to have the benefit of 
4& 5 Any. appearing on their releaſement to be able 
bodied ſeamen, were to enter themſelves in the ſervice. 
Thus is the navy recruited with mariners; not to men- 
tion particularly the manner of preſſing in cities and popu- 
lous towns, on extraordinary occaſions, | 

By a late ſtatute, encouragement is given to ſeamen to 
enter into his Majeſty's ſervice voluntarily : volunteers 
entring their names with any commiſſion officer of the 
fleet, and forthwith — towards their ſhips, on 
certificate thereof ſhall be intitled to wages from the date 
of the certificate, and be allowed the uſual conduct mo- 
ney, and alſo be paid an advance of two months wages, 
Sc. And if any volunteer is turned over to another ſhip, 
he ſhall receive, over and above his wages due, the like 
advance of two months pay, and not ſerve in a lower degree 
than he did before. Perſons liſted on board ſhips of War, 
are not to be taken thereout by any proceſs at law, unleſs 
it be for a criminal matter; or where the debt amounts to 
201. When ſeamen die on board, the commander of the 
ſhip ſhall, as ſoon-as may be, make out tickets for their 
pay, which ſhall be paid to their executors, c. without 
tarrying for the ſhip's return: and ſeamens pay ſhall' not 
be bargained and ſold ; but tickets may. Governors and 
conſuls in foreign parts, are to provide for ſhipwrecked 
mariners at 6 d. per diem each, and put them on board 
the firſt ſhips of war, Cc. and on ſending ' bills of diſ- 
burſements with vouchers to the Commiffioners of the 
Now they ſhall be paid. 1 Geo. 2. c. 12. E 

Alſo the pay and wages of one man in a hundred, of 
. ſhip of war, and value of his victuals, ſhall be ap- 
plied for relieving poor widows of officers of the navy, 
by the 6 Geo. 2. c. 25. A late ſtatute has ordained, that 
able ſeamen who voluntarily enter on board ſhips of 'war, 
ſhall receive 51. beſides their wages, and ordinary ſea- 
men 31, And if any ſeaman, under a commiſſipn or 
warant officer, who enters into the ſervice," be killed or 
drowned, his widow, on certificate to the Cothimiſſioners 
& the Navy hat The is fuch, is 10 aye by "way of 


age, | 
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bounty, one year's wages; according to the pay for which 


he ſerved. 14 Geo. 2. c. 338. 
The Commiſſioners of the Navy, Sc. have — to 
examine and puniſh all perſons who make any diſturbance, 
fighting or quarrelling in the yards, and offices, &c. of 
the navy: and in the 1 3th year of King Charles II. an act 
paſſed for the regulating the government of the fleet; and 
alſo an act 22 Geo. 2. c. 33. which contains the particular 
excellent articles and orders following. LINK ; 

1. Officers are to cauſe publick worſhip, according 
to the liturgy of the church of England, to be ſolemnly 
performed in their ſhips, and take care that prayers and 
preaching by the chaplains be performed diligently, 
and that the Lord's Day be obſerved. 2. Perſons 
guilty of profane oaths, curſing, drunkenneſs, unclean- 
neſs, &c. to be puniſhed as a court martial ſhall think fit. 
3 If any perſon ſhall give or hold intelligence to or with an 
enemy without leave, he ſhall ſuffer dearh. 4. If any 
letter or meſſage from an enemy be conveyed to any in the 
fleet, and he ſhall not in * hours acquaint his ſupe- 
rior officer with it, or if the ſuperior officer being acquaint- 
ed therewith, ſhall not reveal it to the commander in chief, 
the offender ſhall ſuffer death, or ſuch puniſhment as a court 
martial ſhall-impoſe. 5. Spies and perſons endeavouring 
to corrupt any one in the fleet, ſhall ſuffer dearh, or ſuch 
puniſhment as a court martial ſhall impoſe. 6. No per- 
ſon, ſhall relieve an enemy with money, victuals or am- 
munition, on like penalty. 4. All papers taken on board 
a prize ſhall be ſent to the Court of Admiralty, &c. on pe- 
nalty of forfeiting the ſhare of the prize, and ſuch puniſh- 
ment as a court martial ſhall impoſe. 8. No perſon ſhall 
take out of any prize any maney or goods, unleſs for better 
ſecuring the ſame, or for the neceſſary uſe of any of his 
Majeſty's ſhips, before the prize ſhall be condemned ; upon 
penalty of forfeiting his ſhare, and ſuch puniſhment as ſhall 
be impoſed by a court martial. 9. No perſon on board a 
prize ſhall be ripped of his cloaths, pillaged, beaten, or 
ill treated, upon pain of ſuch puniſhment as a court martial 
ſhall impoſe. 10. Every commander, who, upon ſignal or 
order of fight, or ſight of any ſhip which it may be his 
duty to engage, or who, upon likehhood of engagement 
ſhall not make neceſſary preparations for fight, and encou- 
rage the inferior officers and men to fight; ſhall ſuffer death 
or ſuch puniſhment as 4 court martial ſhall deem him to 
deſerve. And if any perſon ſhall treacherouſly or cowardly 
yield or cry for quarter, he ſhall ſuffer death. 11. Every 
perſon who ſhall not obey the orders of his ſuperior officer, 
in time of action, to the beſt of his power, ſhall ſuffer 
death, or ſuch puniſhment as a court martial ſhall deem 
him to deſerve. 12. Every perſon, who, in time of action, 
ſhall withdraw or keep back, or nst come into the fight, or 
do his utmoſt to take or deſtroy any ſhip which it ſhall be 
his duty to engage, and to aſſiſt every ſhip of his Majeſty or 
his allies, which it ſhall be his duty to aſſiſt, ſhall ſuffer 
death. 1 3. Every perſon, who thfo' cowardice, c. 
ſhall forbear to purſue the chace of any enemy, Sc. or 
ſhall not aſſiſt or relieve 4 friend in view, to the 
utmoſt of his power, ſhall ſuffer dearh, 14. If any perſon 
ſhall delay or diſcourage any action or-ſervice commanded,» 
upon pretence of arrears of wages, or otherwiſe, he ſhall 
ſuffer dearh, or ſuch puniſhment as a court martial ſhall 
deem him to deſerve. 15. Every perſon who ſhall deſert to 
the enemy, or run away with ſorp, ordnance, Ge. 
to the weakening of the . yield up the ſame 
cowardly or treacherouſly to the enemy, ſhall ſuffer deatb. 
16. Every perſon who ſhall deſert, or intiæ others ſo to do, 
ſhall ſuffer death, or ſuch puniſhment as a court martial 
ſhall think fit. If any commanding officer ſhall receive a 
deſerter, after diſcovering him to be ſuch, and ſhall nor 
with ſpeed give notice to the captain of the ſhip to which 
he belongs, or if the ſhip is at a conſiderable diſtance, to 
"the Secretary of the Admiralty, or Commander in Chief, 
he ſhall be caſniered. 17. Officers and ſeamen of ſhips ap- 
pointed for convoy of merchant ſhips, or of any other, 
ſhall diligently attend upon that charge according to their 
inſtructions; and whoſoever / ſhall not faithfully perform 
their duty; and defend the ſhips in their convoy, or refuſe 
to fight in their defence, or run away cowardly and ſubmit 
the ſhips in their convoy to hazard, or exact any reward 
— 7 9 . 1 1 N for 
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for convoying any ſhip, or miſuſe the maſter or mariners, 
ſhall make reparation of damages, as the court of Admi- 
ralty ſhall adjudge ; and be puniſhed criminally by death, 
or other puniſhment; as ſhall be adjudged by a court mar- 
tial. 18. If any officer ſhall receive or permit to be re- 
ceived on boatd any goods or merchandiſe other than for 
the ſole uſe of the ſhip, except gold, filver or jewels, and 
except goods belonging to any ſhip which may be ſhip- 
wrecked, or in danger thereof, in order to the preſerving 
them for the owners, and except goods ordered to be re- 
ceived by the Lord High Admiral, Sc. he ſhall be 
caſhiered, and rendered incapable of further ſervice. 19. 
Any perſon making or endeavouring to make any mu- 
tinous atſembly ſhall ſuffer death. Any perſon uttering 
words of ſedition or mutiny ſhall ſuffer death, or ſuch 
puniſhment as a court martial ſhall deem him to deſerve. 
If any officer, mariner, or ſoldier, in or belonging to the 
fleet ſhall behave himſelf with contempt to his ſuperior 
officer, being in the execation of his office, he ſhall be pu- 
niſhed aceording to the nature of his offence by the judg 
ment of a court martial, 20. Any perſon conceahig 
any traiterous or mutinous practice or defign, ſhall ſuffe 
death, or ſuch puniſhment as a court-martial ſhall think 
fit. Any perſon concealing any traiterous or mutinous 
words, or any words, practice, or deſign, zending to the 
hindrance of the ſervice, and not forthwith revealing the 
ſame to the commanding officer, or being preſent at any 
mutiny or ſedition, ſhall not uſe his utmoſt endeavours to 
ſuppreſs the ſame, ſhall be puniſhed as a court martial 
ſhall think he deſerves. 21. Any perſon finding cauſe of 
complaint of tlie unwholeſomeneſs of victuals, or upon 
other juſt ground, he ſhall guietiy make the ſame known 
to his ſuperior, who, as far as he 1s able, ſhall cauſe 
the ſame to be preſently remedied; and no perſon upon 
any ſuch or other pretence ſhall attempt to ſtir up any 
diſturbance, upon pain of ſach puniſhment as a court-inat- 
tialſhall think fit to inflict. 22. Any perſon ſtriking any 
his ſuperior officer, or drawing or offering to draw or 
lift up any weapon againſt him, being in the (execution 
of his office, ſhall ſuffer death. And any perſon preſuming 
to quarrel with any his ſuperior officer, being iu the exocti- 
tion of bis office, or diſobeying any lawful command ef 
any his ſuperior officer, ſhall ſuffer death, or ſuch other 
puniſnment as ſhall. be inflicted upon him by @ court- mar- 
tial. 2g. Any perſon quarrelling or fighting with any other 
perſon in the fleet, or uſing reproachful or provoking 
or geſtures, ſhall ſuffer ſuch puniſhment as a court 
martial ſhall impoſe. 24. There ſhall be no waſteful ex- 
pence or imberzlemen of any powder, ſhot, &c. upon pe- 
nalty of ſuch puniſhment as by a court martial ſhall be 
found juſt. 25. Every perſon burning or ſetting fire to 
any magazine, or ſtore of powder, ſhip, Sc. or furniture 
thereunto belonging, not then appertaining to an enemy, 
mall ſuffer death. 26. Care is to be taken that thro' wil- 
fulneſs or negligence no ſhip be ftranded, run upon rocks 
or ſands, or ſplit or hazarded ; upon pain of death, or ſuch! 
puniſnment as a court martial ſhall deem the offence to 
deferve. 2. No perſon ſhall ſleep upon his watch, or 
negligently perform his duty, or forſake his ſtatic . 
pain -of death, or ſuch puniſnment as, Ge. 28. Mur r 
29. And buggery or ſodomy ſhall bepuniſhed with death. 
30. Robbery ſhall be puniſhed with death, or otherwiſe as 
a court martial ſhall find meet. g1. Every perſon knowingly 
making or ſigning, or commanding, counſelling br procur- 
ag the making or ſigningany falſe muſter, ſhall be caſhier- 
ed, and rerdeted incapable of further employment. ga. 
Provoſt martial refuſing to apprehend or receive any cri- 
minal, or ſuffering him to eſcape, ſhall ſuffer ſuch, puniſh- 
ment as a court martial ſhall deem him to deſerve. And 
all others ſhall do their endeavours to detect and apprehend 
all offenders, upon pain of being puniſhed by a court: mar- 


tial. 33. If any flag- officer, captain, commander or lieu-| 
ſhall be 


tenant, Ve in a ſcandalous, infamous, aruel, . 

eſſive or fraudulent manner, «nbecoming bis character, he 
Fall be diſmiſſed. 24. Every perſon in actual ſervice and 
full pay, guilty of mutiny, deſertion, or diſobedience, in 
any part of his Majefty's dominions on ſhore, when in ac- 


* 
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place out of his Majeſty's dominions, any crime pus, 
08 theſe articles, ſhall be liable to be wiel and 3 
as if the crime had been committed at ſea. 36. All other 


| crimes not capital, not mentioned in this act, ſhall be 


niſhed according to the laws and cuſtoms uſed at ſe N 

| perion to be impriſoned for longer than two years. Con x 
martial not to try any offence (except the 5th, 34th - 
35th articles) not committed upon the main ſes 2 
great rivers beneath the bridges, or in any have, 05 
within the juriſdiction of the admiralty, or by perſons 1 
actual ſervice and full pay, except ſuch perſons r | 
fences, as in 5th article; nor to try a land officer or ſoldie- 
on board a tranſport ſhip. The Lord High Admin g. 
may grant commiſſions to any officer commanding in chi f 
auy fleet, Sc. to call courts martial, conſiſting of = 
manders and captains. And.if the commander in chief 
hall die or be removed, the officer next in command ma 

call courts martial. No commander in chief of a fleet 
Sc. of more than five ſhips, ſhall preſide at any court 
marual in foreign parts,. but the officer next in command 
ſhall preſide. If a commander in chief ſhall detach an 

part of his fleet, Sc. he may impower the chief ug 
mander of the detachment to hold courts martial durin 

the ſeparate ſervice, If five or more ſhips ſhall meet . 
foreign parts, the ſenior officer may hold courts martial 
ang e thereat. Where it is improper for the officer 
next to the commander in chief to hold or preſide at a 
court martial, the third officer in command may be im- 
powered to preſide at or hold a court martial. No court 
martial ſhall conſiſt of more than 4birteen, or leſs than 
Jive perſons, Where there ſhall net be leſs than three, 
and yet not ſo many as five of the degree of a Port Captain 
or ſuperior rank, the officer who is to preſide may call t 
mis alſiſtance as many commanders under the degree of a 
Port Captain, as together with the Port Captains, hal 
make up the number five, to hold the court martial. Af. 
ter trial begun, no member of a court martial ſhall go on 


pain of being caſhiered. Proceedings ſhall not be de- 
ayed, if a ſufficient number remain to compoſe the court, 
Which ſhall it from day to day (except Sunday) till ſen- 
tence be given. The Judge Advocate, and all officers 
conſtituting a court martial, ſhall be upon oath. Perſons 
refuſing to give evidence may be impriſoned, Sentence 
of death within the Nartow Seas (except in caſe of mu- 
tiny) ſhall not be put in execution till a report be made 
to the Lord High Admiral, Cc. Sentence of death be- 
Nond the Narrow Seas, ſhall not be put in execution but 
by order of the commander in chief of the fleet, &. 
Sentence of death in any ſquadron, detached from the 
fleet, ſhall not be put in execution (except in caſe of mu- 
tiny) but by order of the commander of the fleet, or Lord 
High Admiral, Fe. And ſentence of death paſſed in a 
court martial, held by the ſenior officer of five or more 
hips, met in foreign parts (except in caſe of mutiny) ſhall 
not be put in execution but by order of the Lord High 
Admiral, Sc. The powers given by the ſaid articles ſhall 
remain in force with re to eres of ſhips wrecked, loſt, 
or deſtroyed, until they be diſcharged or removed into an- 


«| ather ſhip, or a court martial ſhall be held to inquire of 


the cauſes of the loſs of the ſhip. And if upon inquiry it 
ſhall that all or any of the officers and ſeamen did 
their utmoſt to ſave the ſhip, and behaved obediently t9 
their ſuperior -officers, their_pay-ſhall-go on: as allo 
the pay of officers and ſeamen taken by the enemy, hav- 
ing dene 'their-beſt to defend the ; ſhip, and behaved 
obediently. If any officer -ſhal} receive any goods on 
board, contrary to the 18th article, he ſhall further 2 
leit the value of ſuch goods, or 5001. at the elechiol 
the informer ; one moiety to the informer, the other to 
' Groexwich hoſpital. See Seamen, Sbipo. . 
NAVY BILLS, Counterfeiting them, Cc. Punt 5 
Seu. 1. F. 2. c. 28. ac. 6. Stealing them felony, 2 vt 


2. T. Eg. Acud. 


3. 3 — 4 —— 
NAVT. OFFICE Ho rebuilt, 29 Car. 2. c. 10. 


NE ADM T AS, Is a writ directed to the biſhop fo. 


the plaintiff or defendant; where a quare impedit ol à 

p 15 ment is depending, when either part = 
op will admit the ER clerk during the 2 
ween them : it ought to be brought witlün — 4 


ſhore, until ſentence, except in caſe of ſickneſs, upon 
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the title to preſent is devolved unto the biſhop, Reg. Orig 
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lendar months after the avoidance, before the biſhop may | 


prefent by lapſe ; for tis in vain to ſue out this writ when 
31. E NM. B. 37. Writ of Ne admittas doth not lie, if 


the plea be not depending in the King's court by guare im- 
pedit, or darrein prefeurment ; therefore there is a Writ in 
the regiſter directed to the chief Juſtice of C. B. to cer- 
tify the King in the Chancery, if there be any plea before 
him and the other judges between the parties, Sc. 80 
that the writ ſhould not be granted until that be done : 
But yet it may be had out of the Chancery before the King 
is certified that ſuch plea of quare impedit is depending; 
and then the party grieved may require the Chief Juſtice 
to certify, &c. New Nat. Br. $3, 84. The writ runs, 
prohibenrus wobis, Ne admittas, &c. | 

NEAT, Is the weight of a pure commodity alone, with- 
out the.caſk, bag, droſs, Sc. Merch. Did. 

NECESSITY. The law charges no man with default 
where the act is compulſory, and not voluntary, and where 
there is not a conſent and election; therefore if there be 
an impoſſibility for a man to do otherwiſe, or ſo great a 
perturbation-of the judgment and reaſon, as in preſump- 
tion of law he cannot overcome, ſuch neceſſity carries a 
privilege in itſelf. Bac. Zlem. 25. 

Neceſſity is of three forts; neceſſity of converſation of 
life, neceſſity of obedience, and neceſſity of the act of God 
or of a ftranger. | 

And firſt of converſation of life: if a man ſteal viands 
to ſatisfy bis preſent hanger, this is no felony nor larceny. 
Ibid. But if ſuch neceſſity be owing to his unthriftineks, 
ſurely it is far from being an excuſe. Hawk. PL C. 93. 
cap. 33, ſe. 20. So if divers be in danger of drowning 
by the caſting away of ſome boat or barge, and one of 
them get to ſome plank, or on the boat's ſide to keep him- | 
{elf above water, and another to ſave his life, thruſts him 
from it, whereby he is drowned, this is neither /e defenden- 
ds, nor by miſadventure, but juſtifiable. 7bid.—S, P. 
Hawk. Pl, C. 73. cap. 28. fe. 26. | | 

So if divers felons be in gaol, and the gaol by caſualty 
is ſet on fire, whereby the priſoners get forth, this is no 
eſcape nor breaking of priſon. Bac. Elem. 25. 

So upon the ſtatute, that every merchant ſetting his 
merchandife on land without ſatisfying the cuſtomer ar 
agreeing for it, (which agreement is conſtrued to be in 

certainty) ſhall forfeit his merchandiſe, and it is ſo that 
by tempeſt a great quantity af the merchandiſe is thrown 
over-board, whereby the merchant agrees with the eu- 
ſtomer by eſtimation, whica falls out ſhort of the truch, 
yet the over quantity is not forfeited ; where note, the 
ny 3 wich the direct letter of a ſtatute-law. 


S0 if a man have richt to land, and do not make his 
entry for terror of force, the law allows him a continual | 


| ſon, the neceſſity of obedience 
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— neceſſtos publics. mejor of quam pri 
uata ; for death is the point of particular neceſſity, 


and the law impoſes upon every ſubject, that be prefer the 


urgent ſervice of bis prince and country, before the ſafet 
of bis 455 ay in __ of tempeſt thoſe who 5 
in the ſhip throw over other mens goods, they are not an- 
ſwerable; but if a man be commanded to bring ordnance 
or munition to relieve any of the King's towns that are 
diſtreſſed, then he cannot for any danger or tempeſt 
zun throwing them over board; for there it holds 
which was ſpoken by the Roman, when he alledged the 
ſame neceſſity of weather to hold him ſrom embarking, 
neceſſe oft ut cam, non ut vivam. So in the caſe put before 
of huſband and wife, if they join in commiting trea- 
pþ not excuſe the offence, as 
it does in felony ; becauſe it is againſt the commonwealth. 
Bac. Elem. 27. 2 
So if a fire happen in a ſtreet, I may juſtify pulling 
down the wall or houſe of another, to prevent the fire 
from ſpreading ; but if I be aſſailed in my houſe in a 
city or town, and diſtreſſed, and to ſave my life I ſer 
fire to my houſe, which ſpreads and takes hold of other 
houſes * this is not juſtifiable, but I am ſubject 
to their action upon the caſe, becauſe I cannot reſcue my 
life by doing any thing which is againſt the common- 
wealth; but if it had n but a private treſpaſs, as the 
going over another's ground, or breaking his incloſure, 
when I am purſued, for the ſafeguard of my life, it is juſ- 
tifiable. Bac. Elem. 27, 28. 7 
The common caſe proves this exception; that is, if a 
madman commit felony, he ſhall not loſe his life, becauſe 
his infirmity came by the act of God; but if a drunken 


man commit. felony, he ſhall not be excuſed, becauſe 


bis imperfeflion came by bis own default; for the rea- 
ſon e or deprivation of will, and election by ne- 
ceſſity, and by infirmity, is all one, for the lack of ar- 
bitrium ſalutum is the matter; therefore as infirmitas cul- 
pab lis excuſes not, no more does necefſitas culpabilis. Bac. 
Elem. 29. See Black. Com. 4 V. 27, 178. 
NECKLACES AND BRACELETS OF GLASS im- 


| ported, What duties to pay. 4 W.& M. c. 5. ſect. 2. 


NECKCLO THS, What forts of neckcloths are not 
chargeable by 10 An. c. 19. 12 Am. f. 2. c. 9. ſet. 
5. and c. 1 | El” 2 if Mag | 
NEEDLEWORK, Importing it prohibited, 13 & 14 
Car. 2. c. 13. May be exported duty free, 11 & 12 
Will. 3. c. 3. ſet. 15. | 
NE EXEAT REGNO, Is a writ to reſtrain a perſon 
from going out of the kingdom without the King's licence. 
F. NM. B. 85. It may be directed to the ſheriff to make 
the party fad ſurety, that he will not depart the realm 


and on his refuſal, to commit him to Ban or it may 


be directed to the party himſelf; and if he then goes, he 


claim, which ſhall be as beneficial unto him as any 


entry. 

The ſecond neceliny is of obedience; therefore where 
baron and feme commit felony, the feme can neither be 
Principal nor acceſſary, becauſe the law intends her to 
have no will, in regard of the ſubjection and obedience the 
= bs huſband. +, ... .. > n 

one reaſon among o why ambaſſadors are ex- 
cuſed af practices agaiuſt e they reſide (ex- 
ccpt it be in point of conſpiracy, which is.againft the law 
2 . ſociety) is 3 whether they 
have it in mandatis, and th are excuſed by necei- 
fit of obedience. Lid. n 455 * | 

The third neoeſſitq is of the act of God, or of a ſtrag- 
Set; as, if I be tenant for years of a houſe, and it he 
overthrown by tempeſt, or by floods, or invaſion of ene- 
inks or if I have belonging to it fome cottage which has 

a infected, whereby I can procure none to inhabit 
2 nor workman to repair them, and ſo they fall 
1 in theſe caſes I am excuſed in 3 but of this 


os there be pther particular rules. Bac. Elem. 
Vet neceſſiy is a, privilege oni quai jura privata for 

5 * ; Vary y rd 4 for 
mall caſes if the act that ſhould — a man out of 
6. neceſſity be againſt the commonwealth, neceſſity is | 
excuſe; for /privilegium non unler contra rempublicam. ; 

: | 


may be fined. - 2 Inf. 178. And this writ is 28 on 
a ſuit being commenced in Chancery, when the plaintiff 
fears the defendant will fly to ſome other country, and 
thereby avoid the equity of the court; which hath bee 

ſometimes, practiſed: when thus granted, the party muf 
give bond to the Maſter of the Rolls in the penalty of 
10001. or ſome other large ſum, for yielding obedience 
to it; or bay the court by anſwer, affidavit, -or other- 
wiſe, that he hath no deſign of leaving the kingdor 

and give ſecurity therefore. Naciiſ. Salic. 129. AN 
exeat Regno has been granted to ſtay a defendant from 
going to Sevr{and; for tho *tis not out of the kingdom, 
yet it 4s out, of the proceſs of the court, and within the 
ſame miſchief. 2 Salk. 502. 3 Mod. 129, 169. 4 Med. 


179. If the wrigthe ſued for the King, the par inſt 
| 8 er Vlead licence by oak 5g > "Sth 


(hall diſcharge him: But where any ſubject goes beyond 
ſea with the King's licence, and continues longer than his 
appointed time, it hath been held, he loſes the benefit of 


NOR Se by 2 ſubjeQ. | 4 Lem. 29. And if a perſon beyond ſea re- 
4 learning when and how the act of and ſtrangers 7 — 5 ee eee 
26 


aſes to return to England on the King's letters under his 
Privy Seal, commanding him upon his allegiance to 
return; being certified into the Chancery, a commiſſion 
may be awarded to ſeize his lands and goods for the con- 
tempt; and ſo it is if ſuch perſon's ſervants hinder a meſ- 
enger from delivering his meſſage, on affidavit. of it, 
c. Jenk, Cent. 246. 3 Nelf. Abr. 211, . 
n 


4. 
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And vide the following books and cafes. F. N. B. 85. 
2 Chan. Caſes. 245. Lane 29. Farr. 9. Chan. Prec. 
173. Lloyd v. Car) Mm, Rep. 263. Done's Caſe. 
Caſes in Chancery in Lord Talbot's time 196. Hunter v. 
Maccray P. R. C. 251. 2. '5 Vin. Abr. 537, 539- 

NEGATIVE, Is a propofition by which ſomething 1s 
denied; alſo a particle of denial, as, abt. An affirma- 
tive includes a negatrve; for every ſtature limiting any 
thing to be done in one form, altho' it be ſpoke in the 
affirmative, includes a negative; as the ſtatute of Veſim. 
cap. 4 of a quad ei defbrceat is, that the demandant 
ſhall vouch ac , tenen, eſſet in priori breve, includes a 
negative, viz. and not otherwiſe. Plow. 206, 5. 
207. a. Arg. Ubi plura, in caſe of Stradling v. Mor- 
an. 
1 A negative. cannot be proved or teſtified by witneſſes, 
only an affirmative. 2 Int. 662. Tho“ a negative is 
incapable of being proved directly; yet indirectly *tis 
otherwiſe : for in caſe one accuſes B. to have been at 
York, and there had committed a certain fact, in proof 
of which he produces ſeveral witneſſes; here B. cannot 
prove that he was not at York, againſt poſitive evidence 
that he was; but ſhall be allowed to make ont the nega- 
- tive by collateral reſtimony, that at that very time he was 
at Exeter, &c. in ſuch a houſe, and in ſuch company. 
Forteſcue 37. 
Tuo negatives may be conſtrued as a negative in 
grants, but not in pleas; for they are to be 1n Latin, and 
muſt be conſtrued as Latin ought to be. Per. cur.” 1 Saik. 
328. Trin. 2 Ann. B. R. Dillon v. Harper. 
Negative may be implied by an affirmative, but not 

neceſſarily e contra. As the ſaying, that a papiſt, unleſs 
he conforms, ſhall not take by deviſe, does not neceſſa- 
rily imply that if he does conform, he ſhall take by de- 
vile, Sc. 2 Wms's Rep. 9. Paſeh. 1722. in caſe of Hill. 
v. Felkin. 


Where a truſt of a term for raiſing portions for daugb- 


ters directs a particular method for raiſing them, it implies 
a negative, that they ſhall not be raiſed any other way. 


7 Wrms's Rep. 19. Paſch. 1) 22. in caſe of Iuy v. Gilbert 
al. . 


An affirmative oath was made to ground an attachment 
upon; if he perſon againſt whom the motion is, denies 
the charge by oath poſitively and fully, the negative oath 
ſhall be preferred; and this is the only caſe in which it 
Thall be fo. 8 Mod. 81. Trin. 8 Geo. The King v. Ack- 
worth & al. | 

NEGATIVE PREGNANT, (negativa pregnans) Is a 
negative, implying alſo an affirmative : As if a man being 
impleaded to have done a thing on ſuch a day, or in ſuch 
u place, denieth that he did it modo & forma declarata, 
which implieth nevertheleſs, that in ſome ſort he did it: 
or if a man be ſaid to have alienated land in fee, and he 
faith he hath not aliened in fee, that is a negative pregnant; 
for tho? he hath nor aliened in fee, yet it may be, he hath 
made an eſtate in tail. Dyer 19. num gs. and Brook hoc 
titulo, and Kitchen 232. and Terms of the Law. We read 
alſo in ſome Civilians of affirmativa pregnans, and that is, 
gue habet in fe incluſtuam negativam, & 'boc importare 
videntur diftiones (ſolum & tantum) que implicant negati- 
vam. Pacianus de Probationibus, lib. 1. cap. 31. num. 16. 
Jol. 93. n e 
A negar ve pregnant is a fault in pleading; and there 
Muſt be a ſpecial demurrer to a negative pregnant plea, c. 
for the court will intend every ph 
the conttary doth appear. Mich. 23 Car. 1. B. R. See 
2 Leon 1 * ue — 2 1. Heath Max. 

. 2 Lee 199. ton v. Clark. C. Jar 560. 
1. v. Lutoll 165 Vin. Abr. tit. Ne 7 : 


NEGGILDARE, Signifies to claim kindred; Lag. El. 


1. c. 50. LL. Ine. ſets 9, 8. 
NEGLIGENCE, Is where a 


has goods of another, to keep till ſuch a time, and hath a 


certain recompence or reward for the keeping, he ſhall: 


ſtand charged for injury by negligence, &c. But if be bath 
nothing for keeping them, be is not bound to anſwer. Doct. 
& Stud. 269. A man who finds another's goods, if t 

are after hurt by wilful negligence, tis held he is charge- 
able to the owner; tho? it is otherwiſe when they are loſt 


pleading to be good, till 


perſon neglefts or omits to do 
a thing which he is by law obliged to. And where one 


by caſualty, as in caſe they are laid in a houſe that is ac. 
cidentally burnt, or if he deliver them to another to keep, 
who runs away with them, Sc. Ibid. It is held if an 
accountant be robbed, and it is without his default ang 
negligente, he ſhall not be anſwerable for the money, | 
Infl. 8g, A right may be loſt by negligence; as where an 
action is not brought in the time appointed by the ſtatute 
of limitations, &c. 21 Jar. 1. c. 16. wa 2 Willams; 
Rep. 665. OG uper v. Earl Cowper. Tot. 16. Kenp v. 
Palmer. ? Chan. Rep 10. Earl of Oxford's Caſe. Chan. 
Prec. 583. v. Gilbert. 

NEGRO, By the laws of Virginia, and the plantations 
in general, Negro ſervants are ſaleable; and where a Maro 
is ſold here, in action indebitat. aſſumpfit for the money, 
the declaration ought to be, that the defendant was in- 
debted to the plaintiff for the Negro ſold here at London, 
but the ſaid Negro at that time of ſale was in Virginia, and 
that by the laws and ſtatutes of Virginia, Negroes are ſale- 
able as chattels. Per Holt, Ch. Juſt. 2 Salk; Rep. 666, 
In action of trover for a Negro, and verdict and damages 
for the plaintiff; it was moved in arreſt of judgment, 
that trover lay not for a Negro, for the owner had not 
an abſolute property in him : But the court feemed to 
think that in treſpaſs quare captiuum ſuum cepit, the plain- 
tiff might give in evidence that the party was his Negro, 
and he bought him. hid See ſtar. 13 Geo. 1. 4 g. 
And 2 Lev. 201. Butts v. Penny. Carib. 396. Chan- 
berlain v. Harvey. 2 Salk. 666. Smith v. Brown and 
Cowper. I. 667. Smith v. Gould. And Black. Cm. 1. 


NEIF, (Fr. naif, i. e. naturalis, nativa) Was a bond 
woman, or ſhe Villem, born in one's houſe, mentioned in 
the ſtat. 9 R. 2. c. 2. If a bond woman married a free 
man, ſhe was thereby made free; and being once fiee, and 
diſcharged of bondage, ſhe could not be nei after, with- 
out ſome ſpecial act done by her, as by divorce, contelſion 
in court, Cc. And a free woman taking a villein to her 
huſband, was not thereby bond; but their iſſue were vi- 
leins as their father was; tho? this is contrary to the Civil 
law, which ſays, partus ſeguitur ventrem. Terms de Ly. 
Anciently lords of manors ſold, gave or aſſigned their 
bondmen and neifs, as appears by the following deed of 
gift. —Sciant ego Radulphus de C. Miles De 
minus de L. Dedi Domino Roberto de D. Beatricem fillun 
Will. H. de L. quondam nativam meam, cum 1ota ſequels 
ſua & omnibus catallis ſuis perquifitis & perquirendis; Hs. 
bend. & tenend. predittam beatricem cum lola ſequela ſua & 
ommbus catallis ſuis & omnibus rebus ſuis perquifitis & per- 
quirerdis preditio Domino Roberto vel ſuis aſſignatis, libere, 
guiete, bene & in pace in perpetuum, Cc. In cujun &c. 
bis teſtibus— Dat. apud L. in die Sancti Laurenti Mar- 
tyris, Anno 13 Ed. 3. See Nattvi. 

NEIFTY. There was an ancient writ called Writ f 
Neifiy, whereby the lord claimed ſuch a woman for his 
nerf ; now out of uſe, | 

NEIGHBOUR, (vicinus) One who dwells near another. 
See Vicinage A 

NE INJUSTE VEXES, A writ founded on Magn 
Charta, c. 10. that lies for a tenant diſtrained by his lord for 
more ſervices than he ought to perform; and is a vor 
tion to the lord not to diſtrain or vex his tenant : In a ſpecu 
uſe, it is where the tenant hath prejudiced himfelf, by doing 
greater ſervices, or paying more rent, without con — 
than he needed; for in this caſe by reaſon of the [0103 
ſeiſin, the tenant- cannot avoid it by avowry but 4 
driven to his writ for remedy. Reg. Orig. 4. F N. « 
110. And if the lord diſtrains to do other ſervices, 0 by 
pay other rent than due, after the prohibition del'Ve” 
unto him, then the tenant ſhall have an attachment 5 
the lord, &c: and when the lord cometh there0"» he 
tenant ſhall count againſt him, and put himſelf _— 
grand aſſiſe, Sc. whereupon judgment ſhall be dee hs 
New Nat. Br. 22. This writ is always anceſtrel, . 
the tenant and his anceſtors have holden of the bor _— 
his anceſtors; and: the lord hath incroached vr wh 
Sc. A feoffee ſhall not avoid ſeiſin of rent ha Ye 
croachment of his feoffer, nor have the writ Ne 1m 


hey | vexes; alſo a man ſhall not have a writ of Ne 13 


vexes againſt the grantee of the ſeigniory. + have 


Ed. 2. 10 Ed. 3. And tenant in tail may no i, 


V. 121, 425. 2 V. 402. g 


l 
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is writ; but ſhall plead and..ſhew, the, matter; and not i; NEWPORT. in the Ie of W/ight, The poll for knights 
popped by the payment, of his wy TW, free be adjourned to it. & $ Wil ; ay - 25. 
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N nn NEWS. Perſons re rting falſe news or tales, are pu- 
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_ « Form of the writ Ne injufte. uexes --.. 
EORGE the Third, Sc. To, A. B. greeting. Me 


command you, that you do not vex, or trouble C. D. 
or ſuffer him 1 be wexed, for bis freebold meſſuage, &C. 


which be bolds of you, in, bre. Nor in 
or permit 40 be exatted from him ſervices 1 


+} 35 £4 


cuſlomed, & c. 39 5 A 5 \ 1 — 94 11 
NEMNE CONTRADICENTE, Words uſed 'to f 


nify the unanimous conſent of the members of either houle | 16 Geo, 1. b. 2 


of parliament, to a vote or reſolution... 


* 


i 8 E285. il Was bi ee AIRY ig 
NE RECIPIATUR, Againſt the receiving and ſetting "NEW STILE. See Calendar. 


down a cauſe to be tried. 2 Lill. Abr. See Trial. 
NE VICECOMES, Colare Mandati Regis, quenquam a- 

moveat a Pſſefſione Ecclefie minus jule Reg. Orig. 61. 
NEVIS AND St. CHRISTOP ERS, The ſum 


Nor in any manner ,exatt, 
| hich yay ly be 
ought not to do, (or rent which be owes not.] nor has ac- 


n 


0031. 115. 4d. diſtributed among the proprietors and in- 


habitants.. 9 Ann. c. 23. 10 Ann. c. 34. 5 Geo. 1. 4 
32. SOR 1. c. 80% 13 C. 1. 6.3 
2. 4 f. 56 3 

NEW ASSIGNMENT. In many actions the plaintiff, 
who hath alledged in his declaration a general wrong, may 
in his replication, after an evaſive plea by the defendant, 
reduce that general mg to a more particular certainty, 
by afligning the injury afreſh with all its, ſpecific circum- 
ſtances in ſuch manner as clearly to aſcertain and identify 
it, conſiſtently with his general cemplaint ; which is 
called a new or novel afſigument. Black, Com. 3 V. 310, 


I | X 
g NEWCASTLE UPON TINE, Keels in the haven to 
be meaſured and marked. 9 H. 5. c. 10. 30 Car. 2. at, 
1. c. 8. 6 8 7. z. c. 10. No goods ſhall be ſhipped in 
the harbour but at Næucaſtle. The mayor, Sc. of New. 
calle may pull down wears in the river. 21 Hen. 8. c 
18. Goldſmiths, filverſmiths, and plate-workers incor- 


„„ // SEE. 

NEWCASTLE. No perſon ſhall ſhip, load or unload 
any goods to be ſold, into or from ſhips at any place on 
the river Tine, but at the town of Newcaſtle, in pain to 
forfeit the, goods: And none ſhall raiſe any wear in the 
there, between certain places on the ſaid river, &c. 
1 H. 8. c. 18, At Newcaſtle upon Tine, if a trial 


bay 
Stak. 
be had between two inhabitants of the place, and the da- 
mages not exceeding: 40s. the plaintiff is to have no judg: 
ment, but defendant ſhall have coſts, by a private act of 


1 ao: 207. . See Cale. . | -; ; 
-LAND. . Perſons trading to Newfound- 
land, ſhall have freedom of fiſhing, Cc. And 20 TA 


L 


ing ſhip that firſt enters any harbour or creek in Wy ne 


1 Geo. 2. flat, | 


niſhable by ſtatute, 3 Ed f. c. 34. See Standalum Mag- 
natum. See Black. Com. 4 V. 149. 3 
NEWS PAPERS. For journals or other news papeys, 
a duty of 1 d. is to be paid for every ſheet; and every 
half-ſheet one half-penny, levied and ſubject to. the fame 
penalties as by 10 Ann. under Pong Stat. 11 Geo. 1. 
c. 8. And by, 30 Ges., 2. c, 19, ab tal-penny more. 
And perſons ſelling any news s nf not being ſtamped or 
marked as directed, a juſtice of peace may commit them 
2 the pole of reno for „een A one a 3 
of 205. is to be paid for apprehending any ſuch offender. 

"8 See 1 E 4, 4. I und 32 Geo. 2. 


N \ 


; . 
* 


dee TRIAL. | Judgments are often ſuſpended by 
granting new trials. "Fhe cauſes of ſuſpending the judg- 
ment by granting a new trial, are at preſent, wholly extrin- 


of 103, , ariſing, from matter foreign to, or debors the record. 


See Blac * 3 V. 387. See alſo Burr. 1 V. 393, 
395, 398. 2. 665, 976 * 45 
* NEW-YORK, Salt hoy itiported from Europe hither, 
e of up ; nA eg 2 ores rags 
NICOL, Anciently uſed for Lincoln. In 5 potitis- 
zum in turri London, 30 Ed i. 7 E. k. ſept alibi, 
' © NIDERLING,  NIDERING, or NITHING, A vile 
baſe perſon, a ſluggard. Will. of Malmſb. pag. 121. Mat. 
'Pariſ.. Ann. 1088. 3 8 
NIENT COMPRISE, Is an exception taken to a peti- 
tion, becaùſe the thing deſired is not contained in that 
deed or proceeding whereon the petition is founded: For 
example; One denke of the court wherein a recovery is 
had of lands, Sc. to be put in poſſeſſioi of a houſe, for- 
merly among the lands adjudged unto him; to which the 
adverſe party pleads, that this is not to be granted, by rea- 
ſon this houfe is not compriſed amongſt the lands and houſ- 
1 which he had judgment. New Book Entries. 


1 


IENT DEDIRE,' Signifies to ſuffer judgment to be 
br: againſt one,” by not denying or 'oppaling; it, i. e. by 
default. 29 Car. 6 6 ws A FR F St} N Ml C2 If 
NIGER LIBER, The Blat Boot or regiſter in the Ex- 
cle er 18 called b this name. 4 e503 9 oy { N Daene ad 

; 1085 T, Is when it 78 fo dark, that the countenance 
of a man cannot be diſcerned; and by ſome opinions, 
burglary in the night my be committed at any time after 
ſun ſet, and before riſing. H. P. C. 79, 3 luſt. 63. 
t Hawk. 101. See Notlanter. And Black. Cm. 4 V. 
e — e eee 
NIGHTWALKERS, Are ſuch perſons as ſleep by day 
and walk by night, being oftentimes pilferers, or diſturbers 
of the peace. 5 Ed. 3. c. 14. © Conſtables are authorized 


land, ſhall be admiral of the ſaid harbour for that ſeaſon; by the Comman law t arreſt mghtwalkers and ſuſpicious 
14 and determine differences between the maſters of fiſhing | perfons, &c. "I anche may alſo arreſt n/ghtwalkers, and 
for veſſels, and the inhabitants there, Sc. Stat. 10 & 17 | hold them until the morning: And it is faid, that a private 
bi V. 5 Fi * II | perſon may arreſt any fuſpicious mgb/walker, and detain 
ia NEWGATE. By) Gee. 3. c. 37. The mayor, c. him Till he give a good account of himfelf.' 2 "Hawk. P. 
ing of London are required to pull down the gaol of Newgate, | C. 61, 80. One may be bound to the good behaviour 
int and to remove, Fulpoſe of, or deſtroy, the materials; and | for being a br hy and common nigbiwallers and 
ids to build a new gaol, and the money ariſing from the ſale | hatinters of n are to be indicted before juſtices 
t is of the materials, to be applied towards the expence of ſuch | of peace, Cc. 1 Hawk; 132. 2 Hauk. 40. Laich. 173. 
B. new gaol. OY Longs A 5 wes b. 280. But tis held not lawful for a conſtable, c. to 
— Fnſoners to be detained in any other publick priſon | take up any woman, as a 'nigbiwalker, on bare ſuſpicion 
— within London or Middleſex, till the new gaol is built. | only, of being of ill fame; unleſs be be giitlty of a breach 
= The new gaol when built 'to be the County Gaol, for of the peace, or ſome unlawful act, and ought to be found 
he London and Middleſex; and the removal of priſoners there- | miſdoing: Holt's MS," See 2 Hale Hifl.' P. C. 89. See 
I W e ie Din cn MG BOE foto! ors 
= eons ſo removed to be deemed to be in the cuſtody of | NIE. C PIAT PER BREVE, or per Billam, Is the 
ers Youu of Newgate. _ e e. hath 3 r againſt the plaintiff in an action, either in 
- et the Keepers of other priſons to be anſwerable for] bar 1 — ot in abatement of his writ or bill, /&s, 
nl, !!... ̃ - mu , ¾ p IE aha 5 _” 
mn Bag bury ö NIHIT, Gr . pERE r, Is a common plea to an ac- 
" 22 Car. 2. c. 11. ſect. (G. I tion of debt; when the money is paid: But i no plea an 
110 NEWHAVEN. Ses barbie. . ton of 45, when the money is paid: But i no plea ac. 
have ; . | ; 11 
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Lev. 170. Tan 2 Gabe be brought againſt a ſherift 
\ OE 4, v6 de FRY TY 1 7 111 . or 


: ib i 


or gaoler, for the.eſcape of one in execution, the plaintiff\| 


muſt declare upon the judgment, and yet Nil debet per 
patriam is a good plea. 1 Saund. 38. It is entered thus: 
Etpred. A. B. per, &c. Attorn. ſuum ven. & defend. vim 
& inſur. quando, &c. Et dicit quod ipſe Non debet prefas. 
A. B. vigint. libr. nec aligu. denar. ſum. in forma prout 
pred. A. B. ſuperius verſ. eum narravit, Sc. 

' NIHIL, or NIL DICIT, Is a failing by the defendant 
to put in an anſwer to the plaintiff's plea by the day aſſign- 
ed; which being omitted, judgment is had againſt. him 
of courſe, as ſaying nothing, why it ſhould not. 
_ NIHIL, or NIL HABUIT IN TENEMENTIS, A plea 
to be pleaded in an action of debt only, brought by a leſſor 
againſt leſſee for years, or at will, without deed. 2 Lill. 
Abr. 214. In debt for rent upon an indenture of leaſe, 
Nil habuit in tenementis may not be pleaded; becauſe it 7s 
an eſtoppel, and a general demurrer will ſerve. 3 Lev. 146. 
But if debt is brought for rent upon a deed poll, the defen- 
dant may plead this plea : And where a defendant pleaded 
Nil habuit in tenementis tempore dimiſfionis ; the plaintiff re- 
plied, Quod habuit in tenementis, &c. and verdict and judg- 
ment was had for the plaintiff ; whereupon writ of error 
being brought, it was aſſigned for error, that the replica- 


tion was not good, for be,ought to have ſhewn what eftate | 


be then bad; and of that opinion was tlie court; and it 
had been bad upon demurrer, but being after a verdict, 
it is good. Cy. Jac. 312. If a leſs eſtate is found than 
the plaintiff pleads in his reply to a Ni habuit, Cc. ſo as 
it be ſufficient to intitle the plaintif to make a leaſe, it is 
good enough. 10 . 3. Nil babuit in tenementis cannot 
be given in evidence, where the plaintiff hath been in poſ- 
ſe mon. Ld. Raym. 746. | | 


NIHILS or NiCHILS, Are iſſues which the ſheriff that | 
is appoſed in the Exchequer ſays, are nothing worth, and ille- | 


viable, for the inſufficiency of the parties from whom due. 
Fraciiſ. Excheq. pag. 101. Accounts of Nibil ſhall be put 
out of the Exchequer. Stat. 5 R. 2. c. 13. | 
. NISI PRIUS, Is a commiſſion to juſtices of Ni prius; 
fo called from a judicial writ of Difringas, whereby the 
ſheriff is commanded to diſtrain the impanelled jury to ap- 
pear at Weſtminſter before the juſtices at a certain day in 
the following term, to try ſome cauſe, Ni prius uſtic.” Do- 
mini Regis ad aſſiſes capiend. venerint, viz. unleſs the juſ- 
tices cpme before that day to ſuch a place, Sc. 2 Inft. 
424. 4 Infl. 159. A writ-of- Mi prius is where an iſſue 
is joined, then there goes a venire to ſummon the jury to 
appear at a day in court; and upon the return of the Ve- 
nire, with the panel of the jurors names, the record of N. 
Prius is made up and ſealed, and there goes forth the writ 
© f ingas to have the jurors in court, Viſi prius Juſtic. 
venerint, Sc. ſuch a day in ſuch a county, to try the iſſue 


joined between the parties. 2 Lill. 215. A record of Ni. 


prius ought to contain a tranſcript of the whole iſſue roll, 
and no record of Niſi prius for the trying an iſſue at the 
aſſiſes, ſhall be ſealed after a month next following the end 
of the term; which time is by a late order of court al- 
tered to three weeks. hid. All civil cauſes at iſſue 
in the courts at Weſtminſter, are brought down in the 
Vacation before the day of appearance appointed for the 
jury above, in the county where the action was laid, to 
be tried there; which is uſually done in two or three days: 
And then upon the return of the verdict given by the jury 
to the court above, the judges there give judgment for 
the party for whom the verdict is found: and theſe trials 
by Nifi prius are for the eaſe of the country, the parties, 
jurors, and witneſſes, by ſaving them the charge and 
trouble of coming to Weſtminſter ; but in matters of great 
weight and difficulty, the judges above upon motion and 
information, will often retain cauſes to be tried there, 
tho' laid in the country, and then the juries and witneſſes 
in ſuch cauſes muſt come up to the courts at Weſtminſter 
for trial at the bar: And the King hath his election to t 
his ſuits at the bar, or in the country, &c. Wood's Inf. 


479. | | 
: The ſtatute of Meſim. 2. 13 Ed. 1. c. 30. having or- 
dained, that all pleas in either bench, which require only 
an eaſy examination, ſhall be determined in the country 
before juſtices of aſſiſe, by virtue of the writ appointed by 
that ſtatute,- commonly called the writ of Ni prizs;” it 
has been held, that an iſſue joined in the King's Bench 


N © © 


upon an indictment or appeal, whether for treaſon or fei 
ny, or a crime of an inferior nature, committed in a gif. 
ferent county from that wherein the court ſits, may he 
tried in the proper county by writ of iff prius: Bat 48 
the King is not expreſsly named in this ſtatute ; ang jj. 
a general rule, that be Hall not be bound” except named, it 
is ſaid where the King is party, a Mi prius ought got to 
be granted, without his ſpecial warrant, or the aſſent gf 
his attorney; tho* the court may grant it in appeals in 
the ſame manner as any other actions. 2 Inf. 424 4 
Inft. 160. Dyer 46. 2 Hawk. P. C. 411. 
uſtices of Ni prius have power torecord\nonſuirg and 
defaults in the country at the days aſſigned; and are 10 
report them at the bench, Sc. And are to hear and de- 
termine conſpiracy, confederacy, champerty, Sc. by 12 
Ed. 3. c. 4. 4 Ed. 3. c. 11. N prius ſnall be granted 
in attaints; but that which cannot be determined before 
the juſtices upon the Ni 23 ſhall be adjourned to the 
bench where they are juſtices: And the juſtices before 
; whom inquiſitions, inqueſts, and juries, ſhall be taken by 
the King's writ of N prius, are impowered to give judg- 
ment in felony and treaſon, Sc. and to award execution 
by force of their judgment. Stat. 5 Ed. 3. 14 Hm 6. 


. | i 
I was held by Hale, that the juſtices of Nif prius have 
not any original power of determining felony, without 
ſpecial commiſſion for that purpoſe; and by virtue of the 
acts 27 Ed. 1. and 14 H. 6. they have authority to deter- 
mine ſuch felonies only, as are ſent down to be tried before 
them; in which caſe on removal of 'the indictments, they 
may proceed to trial and judgment as if juſtices of gaol- 
delivery. 2 Hale's Hift. P. C 41. 

The Chief Juſtice of the King's Bench, Chief Juſtice of 
the Common Pleas, and Chief Baron of the Exchequer, and 
in their abſence two other. of the judges, c. as juſtices 
of Nifi prius for the county of Middleſex, ſhall try cauſes 


upon writs of Ni prius on iſſues joined in B. R. and 


C. B. and the Exchequer, which were formerly only triable 
at bar, in the term time, or four days after each term. 
18 Eliz. c. 12. And the time is enlarged to eight days 
after the end of any term; alſo any one judge or baron 
1 iſſues, Cc. according to the ſtatute 18 Elz. c. 12. 
in the abſence of the chiefs, and all ſheriffs, officers, par- 
ties and witneſſes, are required to give attendance, & 
by the 12 Geo. 1. c. 31. The time is enlarged to fourteen 
days after the end of any term by fat. 24 Geo. 2. c. 18. 
The authority of juſtices of Nif prius in the country, 1 
annexed to the juſtices of aſhſe : And the court 2 will 
take judicial notice of what is done at Ni privs; being 
entered on record, 2 Hawk. 409. — 405 See Black. 
Com. 3 V. 51, 59, 353, 354. 4. 266. 

NIVICOLINI II dcs. Is bled for Melſbmen; be. 
cauſe in Carmarthenſhire and other Noribren counties 0 
Wales, they lived near high mountains covered with (10%: 
But Cum adverſus Nivicolinos Britones Regia eſſe! expeditto. 

u Cange. ä ; 

NOBILITY, {Nob/litas) Signifies a noblene/s of birth, 
generoſity or greatneſs of mind, excellence of virtue: Ac- 
cording to Juvenal. 


Nobilitas fila eft atque unica virtus. 


A nobleman is a perſon, who hath a certain eminenc! 
above the reſt; one who 1s known by the heroical virtues 
of his life. The nobility with us compriſeth all degrees 3 
dignity above a knight; and is derived from the King, ” 
may grant it in fee, or for life, &c. See Peers of the realm. 
And Black. Com. 1 V. 157, 296. - . 

NOBLE, An ancient kind of Exgliſb money, in — en 
the reign of Ed. 3. And Knighton tells us, the Roſe 0 c 
was 2 gold coin current in England about the year _—_ 
At this day there is no peculiar coin of that name Ia 
a Noble is fix ſhillings and eight pence value, being a 
part of twenty ſhillings. e 

NOCTANTER, Is the name of a writ, iſſuing 0 
Chancery, returnable in the King's Bench, giwen 10 5 _ 
Weftm. 2. 13 Ed. 2. c. 46. By virtue of whic 28 
where any one having right to approve waſte „.. 
makes and erects a ditch or an hedge, and it 8 of 
down in che night time, and it cannot be Known . 


Fr r D 


N © L 


dict of aſſiſe or a jury, by whom; if the neighbouring | 


vills will not indict ſuch as are guilty, they ſhall be di 

trained to make again the hedge or ditch at their own 
coſts, and to anſwer damages. 2 Jnft: 476. And the 
Noclanter writ thereupon is directed to the ſheriff of the 
county, commanding him by the oath Proborum & legali- 


um hominum com”. preditf?. inquirer. qui malefaftores & pacts | fine 


Dom Regis perturbatores apud, &c. Sepes & Foſſata A. B. 
. thidem per 1pfum nuper levat', Noctanter aut tali tempore quo 
-, fafla eorum ſciri non credebant proftraver, ad dampnum pred. 
A. B. & contra pacem Dom. Regis, Cc. And on the re- 
turn of this writ by the ſheriff, that the ſame is found by 
inquiſition, and the jury are ignorant who did it; the re- 
turn being filed in the Crown Office, there goes out a writ 
of inquity of damages, and a Biſtringus to the ſheriff to 
diſtrain propinguas villatiis fepes & Fenſuras pred”. circum- 
adiacentes ſepes, Sc. proftrat. levare ad cuſtos ſuos proprios, 
and alſo to reſtore the damages, Sc. 
The circumadjacent vills intended by the ſtatute, are 
the contiguous vills round the place; and if they ate not 
contiguous, they are not guilty, and may plead ſo: And 


when _ vills were of as great value, by gr or neg- | 7 
ligence of the ſheriff are not ſummoned, &c. they may , 
'S ages pr on 7s de | the other juſtifed; and both iſſues Being found for the. 


plead as tenants do, where all are not ſummoned. As to 
the pleadings to this writ, where more damages are found 
than there ought to be; the defendants may by proteſta- 
tion deny the fact, or confeſs and aver that the damages 
were but ſmall; and traverſe that the party ſuſfinuit dam- 
na to the ſum found, or any other ſum beyond what they 
admit; or may plead Not guilty, and in their defence any 
matter which will be a bar to the proſecutor, but ſatisfac- 
tion. 2 Lill. Abr. 217. © | : 
Here if the vills repair, damages ought not to be given 
to the value of the repairs; and if the vills which are liable 
there to have repaired, it ought ſo far to help them in the 
trial of the quantum damnificatis, that the other damages 
N only to be conſidered. Bid. The charges of the 
defence for the ſeveral vills muſt be raiſed by agreement; 
and if they cannot agree, each vill is to bear their own 
charges, as in caſe of a ſuit againſt a bundred, till ex- 
_ and then the ſtatute of 27 Eliz. hath provided a 
The writ of Noclanter, by the better opinion, lies for 
the proſtration as well of all incloſures as thoſe improved 
out of Commons ; but if it be not in the night, this writ 
will not lie: And there ought to be a convenient time 
(which the court is to judge of) before the writ is brought, 
for the country to inquire of, and indict the offenders: 
which Sir Edw. Coke ſays ſhould be à year and a day. 2 
Inſt. 476. Cro. Car. 440. 1 Keb. 545. And if any 
one - the offenders be indicted, the defendants muſt plead 
ik, Oc. | 
The word Nofanter is ſo neceſſary in an indictment of 
burglary, that it hath been adjudged infufficient without 
it. Co. Eliz. 48 3. | 
NOCTES ET NOCTEM DE FIRMA. In the book 
of Domeſday we often meet with Tot nocles de firma, or firma 
iat nochium; which is underſtood of entertainment of meat 


and drink for ſo many nights : For in the time of the Engliſb | 


Saxons, time was computed not by days, but nights, 
and ſo it continued till the reign of King Hen. 1. as ap- 
pears by his laws, cap. 66, 76. And from hence it is 
ſtill uſual to ſay a Sevennigbt, i. e. Septem. nous, for a 
5 and a Fortnight for two weeks, i. e. quatuordecim 

es. | | 

NODFYRS or NEDFRI, (Sax.) The learned Spelman 
lays is derived from the old Saxon need, obſequium & fry, 
Luis, and ſignified fires made in honour of the Heathen 
Deities. But by others it is aid to come from the Sax- 


N that is neceſſary; and was uſed for the neceſſary 


NOLLE PROSEQU,, ls uſed in the law, where a plain- 
tiff in any action will proceed no further, and may be be- 
after verdict; tho it is uſually before: And it is then 

; Fir againſt the plaintiff than a nonſuit, which is only 
{edgment, that he hath no cauſe of aftion. 2 Lill. 218. A 
Plaintiff comes by his attorney bic in curia & fatetur ſe 
ulterius nolle Profequi ; whereupon judgment was given, 
hat the defendant ear fine die, and no amercement upon 


4 


ault in appearance; but this is a voluntary actnow- 


| 


} 


| plaintiff then entered a no 


f N O M 


the plaintiff: This was held erroneous; for the plaintiff 
ought alſo to be amerced. 8 Rep. 58. 
Where there are two defendants, and one pleads Not 
guilty, and the other another plea ; if on demurrer there 
is judgment for the plaintiff againſt one on the demurrer, 
and a nolle proſequi for the other, there it ought to be eat 
die, or it is ill; and the entry of Quid eat fine dre 
is a diſcharge to the defendant. Cro. Jac. 439. Hob. 
een | 

In an action brought againſt three perſons, one of them 
pleads - the general iſſue, and the others ſpecially ; rhe 
plaintiff demurs on the ſpecial plea, and tries the general 
iſſue, on which he hath a verdict and judgment; but be- 
fore judgment on the demurrer he enters a nolle proſequ: 
as to the demurrer: and it was adjudged that if the nolle 
proſequi had been entered before verdict and judgment, it 
had diſcharged the whole action; being in nature M a re- 
leaſe in law to the other - So alſo if . had been 
againſt all the defendants, and the plaintiff had en- 
tered the nolle proſequi for two; for nonſuit or releaſe, 
or other diſcharge of one, diſcharge the reſt. Hob. 


O. ö 
But in treſpaſs againſt two, one pleaded Not guilty, 


plaintiff, and ſeveral damages and joint coſts aſſeſſed ; the 

profequi againſt one, and took 
judgment againſt the other for damages found againſt 
him, and the coſts; upon which it was inſiſted on for 
error, that the entry of a nolle praſequi before judgment as 
to one, is a releaſe to him, and guafi a releaſe to both: 
Per Cur'. it is an abſolute releaſe, but as it were an agree- 
ment that the plaintiff will not proceed againſt the one; 
and as to him it is a bar, but he may proceed againſt the 
other; and where they ſever by pleas, there may be pro- 
ceedings againſt one, and a nolle praſequi againſt the other. 
Cro. Car. 239, 243. 2 Lill. 220. It has been held, in 
treſpaſs againſt three defendants; If a nolle proſegui were 
entered againſt two, before judgment againſt any of them, 
it had not amounted to a releaſe to them all; only to « 
waiver of ſuit: And the three defendants cannot join in a 
writ of error; for thoſe againſt whom the nolle proſequt i: 
entered, are not damnified. Jen. Cent. 309. * 

A nolle proſequi does not amount to a retraxit or releaſe, 
where there are more defendants. Ld. Raym. 599. 

It there are divers iſſues, or an iſſue and demurrer in 
one cauſe, againſt one perſon, joined between the partics, 
the plaintiff may enter on the roll a nalle praſequi, that he 
will not a on one or more of the iſſues, or demurrer 
joined; and may notwithſtanding go to trial upon the 
reſt of the iſſues, or argue the demurrer. Hill. 23 Cur. 
B. R. The King may enter a nolle praſegui on an infor- 
mation; but it ſhall not ſtop the proceedi igs of the in- 
former. 1 Leon. 119. And if an informer cauſe a /e 
proſequi to be entered, the defendant ſhall have coſts, c. 
by flat. 4 & 5 W. & M. c. 18. Kebel mentions a nolle 
proſequt on retraxit by attorney. 3 Keb. 332. Alſo the 
King may, by his Attorney General, enter a nolle proſequi on 
an indictment. 

And the clerk of the Crown cannot enter a nulle proſequi 
on an indictment, without leave of the Attorney General. 
Ld. Raym. 721. | | 

NOMENCLATOR, One who opens the etymologies of 
ere interpreted Theſaurarius by the learned Spelman. 
-owell. 

NOMINATION, (uominatio) Is the power (by virtue of 
ſome manor or otherwiſe,) of appointing a clerk to a p 
tron of a benefice, by him to be preſented to the ordi nary. 
The right of nomination a man may have by deed ; and i; 
ſuch caſe, if the patron refuſe to preſent the nominee, 01 
preſents another, he may bring a quare impedit ; for- 
who is to preſent, is only an inſtrument to him who nom 
nates ; and the. perſon who hath the nomination is in eff 
the patron of the church. Plowd. 529. Moor 47. 
nominator muſt appoint his clerk within ſix months aft 
avoidance; if he doth not, and the patron preſents I 
clerk before the biſhop hath taken any benefit of the lapſe, 
he is obliged to admit that clerk : But where one hath the 
nomination, and another the preſentation, if the right of 

reſentation ſhould afterwards come to the King, it is ſaid 
who hath the nomination will be intitled to the preſenta- 


tion alſo ; becauſe the King who ſhould preſent cannot be 
ſubſer- 


NO N 


ſubſervant to to the nominatoty being contrary to his dig- 
nity. Hugh's Par ſ. Law 76, 77. Right, of nominatian may 
be forfeited to the crown as well as preſentation; where 
the nominator corruptly agrees to nominate within the ſtatute | 


of Simony, S. | (apron 
+.» NOMINA. VILLARUM. Edw. 2. ſent his letters to 
every ſheriff in England, requiring an exact account and 
return into the Exchequer of the names of all the villages, 
and poſſeſſors thereof in every county; which being done 
accordingly, the returns of the ſheriffs all joined together 
are called Nomina Villarum, ſtill remaining in the Exche- 
een oo ot wo optndts Bitten 
NOMINE POENZA, A penalty incurred for not paying 
rent, Sc. at the day appointed by the leaſe or agreement 
for payment thereof. 2 Lill. 221. If rent is reſerved, 
and there is a nomine pane on the non- payment of it, and 
the rent be behind and unpaid, there muſt be an actual 
demand thereof made, before the grantee of the rent can 
diſtrain for it ; the nomine pare being of the ſame nature 
as the rent, and iſſuing out of the land out of which the 
rent doth iſſue. Hob. 82, 133. And where a rent-charge 
was granted for years, with a nomine pane and clauſe of 
diſtreſs, if it was not paid on the day; on. the rent's be- 


ing behind, and the term expired, the court was moved 


that the grantee might diſtrain for the amine pare ; but 
it was held that he could _ beeaulſe the nomine pane de- 
pended on the rent and the diſtreſs was gone for that, and 
by conſequence for the other. 2 Nel/. Abr. 1182. See 
flat. 8 Ann. c. 17. | „ os +9215 tis 
When any ſum nomine pane is to be forfeited for non- 
payment of the rent at the time, &c. the demand of. the 
rent ought to be preciſely at the day, in reſpect of the pe- 
nalty : And debt will not lie on a nomine pane, without 
a demand. 7 Rep. 28. Cro, Eliz. 383. Style 4. If 
there is a nomine pœnæ, of ſuch a ſum for every day after 
rent becomes due, it has been a queſtion whether there 
muſt be a demand for every day's nomine pane, or one 
demand for many days: And by the better opinion it 
hath been holden, that for every day there ought to be a de- 
mand; and that one will not be ſufficient for the whole: 
But where a nomine pænæ of 405. was limited ęualibet die 
proximo the feaſt-day on which the rent ought. to be paid, 
it was adjudged that there was but one 40 5. forfeited, be- 
cauſe the word proximo muſt relate to the very next day fol- 
lowing the rent day; ſo likewiſe when the rent became due 
and unpaid at the next rent day after that, and ſo on 
Palm. 207. 2 Nelſ. 1182, An aſſignee is chargeable 
with a nomine pane incurred after the aſſignment, but not 
before. Moor 357. 2 Lill. Abr. 221. Tho' forfeiture 
is mentioned to be nomine pane, on not paying of a col- 
lateral ſum it is no nomine pænæ, if it be not of a rent, 
 Lutw. 1156. | 
NON-ABILITY, Is an exception taken againſt the 
plaintiff in a cauſe, upon ſome juſt ground, why he cannot 
commence any ſuit in law; as premunire, outlawry, 
excommunication, Sc. F. N. B. 35, 65. Vide Diſa- 
Bility. h 1 OG” 
f Nox ET DECIMEA, Payments made to the church 
by thoſe who were tenants of church farms; where none 
was a rent or duty for things belonging to huſbandry, and 
decime were claimed in right of the church. Formerly a 
ninth part of moveable was paid to the clergy. on 
the death of perſons in their pariſh, which was called non- 
agium ;, and claimed on pretence of being diſtributed to 
. pious uſes. Blount, | WE 
NON-AGE, In general underſtanding is all the time of 
a perſon's being under the age of one and twenty; and in 
a 8 ſenſe, where one is under fourteen, as to marri- 
age, Ce. 1 E 
NON ASSUMPSIT, A plea in perſonal actions, where- 
by a man denies any promz/e made, c. See Aſumꝑfit. 
NON ASSUMPSIT INFRA SEX ANNOS. Where 
a defendant by virtue of the ſtatute of limitations, 21 Fac. 
1. c. 16. pleads that he did not undertake or. promiſe within 
ſix years before the commencement of the action: As a 
plea of Non accrevit infra ſex annos is pleaded by virtue of 
the ſame ſtatute. This laſt plea is proper where the cauſe 
of action does not accrue, at the time of the promiſe. made, 
as in the caſe. of a note, payable at ſome time, ſpecified, 
but ſubſequent to the date. „* 


but hath loſt his underſtandi 


N ON 


N. B. The commencement! of the action is the a 
taking out ot the plaintiff's — And the — Z 
to. be up to that day, tho in vacation, and not to the 4% 
c 1940 b. 
5 NON-CLAIM, Is an omiſſion or neglect of one that 
claims not within the time limited by law, as within a year 
and a day, where continual claim ought to be made; or in 
five years after a fine levied, Sc. By which a man may. 
barred of his, right of entry. Stat. 4 H. 7, c. a4. 32 l 
c COMPOS MENTIS, l aber a pen ive 
NON COM. \'T1S, Is where a perſon. is u 
ound mind, memory, and underſtanding, EN 
four ſorts of Non compos mentis. 1}, An ideot, or natur 
fool. 2dly, A madman, or one who was of /ane memory 
by ſickneſs, accident 6 


* oy 
1 


\ 


| misfortune, . 24/y, A\launatick, ſometimes of ſane memory 
at other times not ſo. 4%), A drunkard who deprive. 


* himſelf of his memory and underſtanding for a time. But 
tho a drunken perſon is Non compos mentis, it ſhall give no 
privilege or benefit to him, as to acts done, &c. And his 
drunkenneſs ſhall not extenuate, but rather aggravate his 
offence,. as well touching his life as his lands or goods. | 
Last. 264. 4 Rep. 15. | Po 0 
A deed of feoffment, grant, &c, made by a perſon Mon 
compos mentis is voidable ; his heir, as privy in blood, may 
ſhew the diſability of his anceſtor, and avoid his grants; 
and his executors, &c. as privies in repreſentation may 
do the ſame, by ſetting forth the infirmity of the teſtator 
or_ inteſtate. 4 Rep. 126. Where a perſon of ſane me- 
mory becomes Non compos mentis, and afterwards aliens 
his lands or goods; if he be found Non compos, and that 
he had aliened, the King may protect him, and take the 
profits of his lands, Sc. to maintain him, and his family. 
4 Rep. 127. And he who hath the cuſtody. of a man of 
Non ſane memory is accountable as bailiff to the Van 
compos, his executors or adminiſtrators, Id. A man Non 
compos mentis ſhall not loſe his life for felony or murder 
for he cannot be guilty of murder. 3 Rep. 124. 3 Ia. 
$52.54 Tho! if one, who wants diſcretion or underſtand- 
ing, does any corporal hurt to, or treſpaſs againſt another; 
he may be compelled by action to render Garages 35 
| Vide Idect, 


H. 6. 1 Inft. 243. 1 Hawk. P. C. 2. 
NON-CONFORMISTS. The ftatutes, 1 Eliz. and 
13 Car. 2. were made for the uniformity of Common 
Prayer, and ſeryice in the church; and perſons not conform- 
ing thereto are ſubject to penalties. Statute 10 An. c. 2. 
And it has been held; that a diſſenter may be fined for not 
conforming to bear offices of charge, c. in the government. 
4 Med. 273, 274. Non-conformifis to be puniſhed by 
impriſonment, and to ſubmit in three months, or abjure 
the realm. 35 Elz. c. 1. Keeping a Non-conformiſ in 
the houſe after notice, ſubje&t4o the penalty of ten pounds 
a month. 35 Eliz. c. 1.- Penalties on being at conven- 
ticles. 16 Car. 2. c. 4. 22 Car. 2. c. 1. Non-conformift 
miniſters prohibited to come within five miles of a corpo- 
rate town, Sc. 17 Car. 2. c. 2. probibited to teach 
ſchool. Ib. 12 Ann. ft. 2. c. 7. | 
The penal laws not to extend to Proteſtant diſſenters. 
Proteſtant diſſenting miniſters freed from pariſh-offices, 
and ſerving upon juries. 1 . & M. C. 18. Fe- 
nalty on diſturbing their worſhip. 15. Diſſenters per- 
mitted to qualify according to the toleration act, pend- 
ing a proſecution. 10 Ain. c. 2. Toleration of 
epiſcopal communion in Scotland. 10 Ann. c. J. Pe 
nalty on magiſtrates being at - conventicles in the! 
babits. 5 Geo. 1, c. 4. dee meeting houſes in 
Scotland, to be regiſtered. 19 Geo. 2. c. 38. Penalty on 
unqualified miniſters officiating in Scorland. Ib. Epilco- 
pal miniſters in Scotland, to be ordained by a biſhop of 
England or Ireland. Ib. 21 Geo: 2. c. 33. Peers au 
others preſent at unlawful meeting houles in Sentland 
diſqualified from voting. 19 Geo. 2. c. 38. A form o 
affirmation to be taken inſtead of an oath by the meſq 
of the Unitas fratrum. 22 Geo. 2. Privileges A 
to the members of the Unitas fratrum, who ſhall ſettle in 
Z \ 23.85; 3 | 
NON CULPABILIS, A -plea of Not guilty to 2 
action of treſpaſi, or tort, or to an Indiftment, &c. 
| Non eft culpabilis. 3 No 
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| NON-DAMNENTCATUS, & 4 ff 
dobt 4 bond; wich condition to thve the 
— tg 2 Lill. Ar. 224; TT tie condiden.of a both 
Do ſave harmleſs only, Nom dA Severally is a Sad 
| plea; but ff e be e 

- ner of the dj i to be ſbeun. | 

4 a 22 and that he faved another harmleſs, 
REL y he did it, that the court may judge 
thereof: Tho? a defendant may plead Noa dammficatus, 
without ſhewing it: becauſe Be” pla in ihe negative, 
and then the other party ſhall ſhew damnification. 
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where a condition of a bond is to ſave harmleſs 
Non damniificatus may be plead- 
ed; and if it is in 4 particular ſuir or thing, there the 
defendant muſt ſet how he hath ſaved harmleſs and 
diſcharged ; but where 4 fitit is upon a counter-bond, 
the-plea of Non damnificatus is good. 8 W. 3. B. R 5 


243. | 

' NON DECIMANDO. A cuſtom or preſcriptioh : De 

Nom decimando is to be diſcharged of all tithes, c. See 
A writ not to 


Modus Decimandi. 

NON DISTRINGENDO, diſtraing uſed 
in divers caſes. Table of Rep. of Writs. 3 
NoONES, (none) of every month is, the ſeventh day of 
March, May, July, and Ofvber ; and the fifth day 0 all 
the other months. By the Roman account the nones in the 
afore · mentioned months are the fix days next following 
the firſt day, or the calends; and of others the four days 
next after the firſt, according to theſe verſes, 


Sex Nonas Majus, October, Julius & Mars, 
Quatuor at reliqui, Sc. 


Tho' the laſt of theſe days is properly called Nones ; for the 
others are — — backwards as diſtant from them, and 
accounted the third, fourth, or fifth nones, Sc. And 
nones had their name from their beginning the nib day 

before the ides. See Ide. | | 
NON EST CULPABILIS, Or Non Cul. is the general 
r to an action of treſpaſs, 3 the defendant abſo- 
y denies the fact charged on him by the plaintiff; 
Whereas in other ſpecial pleas, the deferidarit admits the 
lack to be done, but alledges ſome reaſons why he lawfully 
| — do it. And as the plea of Now Culp. is the general 
anſwer in actions of being actions criminal, civily 
ed; (6 it is likewife in all actions .criminally fol- 


R 
— either at the ſuit of the King or any other, where 
brought to 


the defendant denies the crime for which he is 
tral. S. P. C. lib. 2. c. 63. 

NON EST FACTUM, A plea where an action is 
brought upon a bond, or any other deed, and the defen- 
dant denieth that to be his deed wherebn he is impleaded. 
Broke. In every caſe where a bond is void, the defendant 
may plead Nom eft fattum : But when a bond is voidable 
only, he muſt ſhew the ſpecial matter, and conclude 
judgment & aftio, Cc. 2 Lill. 226. 

This plea is good in all caſes where the bond or ſpecialty 
was not executed. a 

Or, if it was executed, but was void ab initio: As, for 
default of capacity; if the obligor was a Monk, feme 
covert, Sc. he may plead a ſpecial Non ef fattum. 

It ought to conclude to the country: but if the plaintiff 
pleads over to the ſpecial matter, it will be well. 1 Satk. 


upon the defen- 


274 
A ſpecial Non e fatum puts the proof 
On Non eft factum generally, will be upon 
an 25 f 8 
is raſed in a material part, by which it becomes 


dants, which 
void, the perſon bound by it may plead Non eft factum, 


from all ſuits in 


the plaintiff. 

| 1. deed 

and give the matter in uſe it was not bis 
deed ꝙ the time of the pled. 11 Reh 2). 

A bond was dated November the 1oth, and ſo ſet forth 
in the plaintiff's declaration; the defendant.pleaded Non ef 
Gin, and tho' it was found that it was not delivered 
il the eighteenth, the iſſue bei a Non eff faclum, 
t appeared to be his deed : But it is ſaid the defendant 
might have helped himſelf by pleading pecial 


Jac. 126. r 


+ 


* 0 +” * % . 
« It 9 '* * * 4 
% 


ond be 
7 &c. the | 
1 Leon. 72. When ones 


2 363. 2 Rep. 3, 4 March 121. It has been ad- fe 


q 


ally. Cro 
* 8 | : 


a 1 \ 3% cunt; * as he . * 
— "E * 93 a r he * 


F 
The defendant pleads Quod fidfium predict. was made 


—_ * 
+ 


N # date, and re | phi pa A 
to it, and fo Noa off facrum; was held ng up- 
on 4 dethiirrer, for ora confeſſes the deed, by 
xing Fa predi.; and afterwards denies it; tho | 

might ave faid generally, Non eft faftum. Cro, Eli. 
| 800, Where two are jointly bound in a bond, and an 
action is brought on it -agaiaft one only, he cannot plead 
Non e furtum, or demur in that caſe; 
plea in abatement of the writ. 5 Rep. 119. None but 
the „ his heirs,- executors, '&c. can plead Non eſt 
| faftum 


Nothi 


plead a ſpecial Non ef faftum; but muſt ſay. 
"paſſed by the deed. 1 Roll. 188. See m. Dig. 5 
222, 2293. % 8 | * 

Nod EST JNVENTUS, The ſheriff's return to a 
writ, when the defendant is Nor to be found in his Beiliwick. 
And there is a return that the plaintiff Non indenit plegium, 
on origmal writs. Shep. Epit. 1129. | 

FEASANCE. An offence of omiſſion of wl 
ought to be done; as in not coming to church, &c. whicl 
need not be alledged in any certain place; for generally 
ſpeaking it is not committed any where i But nonfea/ance 
will not make a man a treſpaſſer, &c, 1 Hawk. 13. 

251. 8 Nep. 146. 8 In | 

TENEMENTO SINE BREVI, A writto prohibit bailiffa, 
Hr. from diſtraicing or impleading any man touching his 
"freehold, without the King's writ. - Reg, Orig. 171. 
NON INTROMITTENDO, QUA R 
PRFCIPE IN CAPITE SUBDOLE IMPETRATUR, 
Was a. writ directed to the juſtices of the Bench, or in Eyre, 
commanding them not to give one, who had, under co- 
lour of intitling the King to land, Sc. as holding of him in 
capite, deceitfully obtained the writ called Precipe in Capite, 
any benefit thereof, but to put him to his writ of right. 
Reg. Orig. 4. This writ having dependance on the court 
of Wards, ſince taken away, is now diſuſed. 

NONJURORS, Are perſons who refuſe to take the 
oaths to government, who are liable to geriain penalties ; 
and for a third offence to abjure the realm, by 13.& 14 
Car. 2. c. 1. Parſons, vicars, ce. are to take the oaths, 
and give their aſſent to the geclaraiion 14 Car. 2. c. 4. or 
they ſhall not preach, under he penalty of 40 J. Oc. 
Stat. 17 Car. 2. c. 2. Eceleſiaſtical perſons not taking the 


oaths on the revolution, were rendered incapable to hold 


their livings: but the King was impowered to grant ſuch 
of the non ur ing clergy as he thought fit, not above twelve, 
an allowance out of their eccleſiaſtical benefices for their 
| fubfiſtence, not exceeding a third part. 1 M. & M. fell. 
1. c. 8. Perſons refuſing the oaths, ſhall incur, forfeit, 
and ſuffer the penalties inflicted on Popiſh recuſants, and 


the court of Exchequer may iſſue out proceſs againſt their 


lands, Sc. 7 8 ,. 3. c. 27. See the ff. 1 Geo. 1. 
c. 55; and Oarhbs.  _— | I; "IO 
ON MERCHANDIZANDO. VICTUALIA, Is a 


writ to juſtices of aſſiſe, to inquire whether the magiſtrates 


of ſuch a town do ſell victuals in groſs, or by retail; dur- 


ing the time of their being ii office, which is contrary to 
2 ancient ſtatute; and to puniſh them if they TE Ber. 
g. 184. i 1 
NON MOLESTANDO, A writ. that lies for a perſon 
who is moleſted contrary to the King's protection granted 
him. Reg. of Brits 184. : 


uent in ſtatutes and letters patent, and is a licence from 

e King to doa thing which at the Common law might be 
lawfully done; but being-reſtrained | 
cannot be done without ſuch licence, Faugh. 347. Plowd. 
50t. It is ordained by the ſtatutes of 2 E. 3. 14 E. 3. 
and 13 R 2. that the 4A rdon of notorious felonies, 
Sc. ſhould not be granted, altho' with the words Nox ob- 
Kante any ſtatute : Yet patents of pardon of ſuch offences, 
were allowed with a Non. obſlgnte, and notwithſtanding 
any Clauſe to defeat the ſame. - Ten. Cent. 308. The 
flat. 18 Eliz. c. 2. confixmed all grants of the Queen by 
letters patent, of any hanours, caſtles, manors, lands, 
| tenements, Sc. and that they ſhould.ſtand and be good in 
law againſt the Queen, her heirs and ſucceſſors, Non 
ob laute any miſ-naming, miſ-recital, want of certainty, 
55 | ; finding 


„ 


NON OBST AN TE, (Netwithflanding) Is a clauſe fre- 


but may have his 


Lab. 662. For a ſtranger to the deed cannot 


BREVE 


% 


by act of parliament, | 
augh 


14 Car. 2. c. 11. it was declared, 


1 


N ON 
finding offices or inquiſitions, 24 of ſeiſin, Sr. By 
t all grants of pen- 
ſions, Sc. and every Nox. obſtante therein contained, 
ſhould be void. And the 1 V. M. c. 2. makes diſpen- 
| fations, Non obſtante to ſtatutes, void; unleſs allowed 
' therein. ' See Diſpenſations and Grants of the King. And 
Black. Com. 1 V. 342. 2 V. 273, 4 V. 394. 5 : 
NON OMITTAS, is a writ, directed to the ſheriff, 
where the bailiff of a liberty or franc hiſe who hath the return 
of writs refuſes or neglects to ſerve a proceſs, for the ſheriff 
to enter into the franchiſe and execute the King's proceſs 
himſelf, or by his officer : Before this writ is granted, the 
ſheriff ought to return, that he hath ſent the bailiff, and 
that he hath not ſeryed the writ ; but for diſpatch, the 
© uſual practice is to ſend a Non omittas with a capias or lati- 
tat. F. N. B. 68, 74. 2 Inſt. 453. If a ſheriff return 
that he ſent the proceſs to the bailiff of a liberty, who hath 
given him no anſwer; a Non omittas ſhall be awarded to 
the ſheriff: And if he returns that he ſent the proceſs to 
ſuch bailiff, who hath returned a cepi corpus, or ſuch like 
matter ; and the bailiff bring not in the body, or money, 
Se. at the day, the bailiff ſhall be amerced, and a writ 
iſſue to the ſheriff to diſtrain the bailiff to bring in the 
body. 2 Hawk. 143. Writs of capias utlagatum, and of 
uo minus out of the Exchequer, and it is faid all writs 
whatſoever at the King's ſuit, are of the ſame effect as a 
Non omittas; and the ſheriff may be virtue of them enter 
into a liberty and execute them. 2 Lill. Abr. 229. The 
Reg. of Mrits mentions three ſorts of this writ, which was 
given to prevent liberties being privileged to hinder or 
delay the general execution of juſtice: and the clauſe of 
the non onuttas is, quod non omuttas, propter aliquam liber- 
tatem (viz. of the liberty to which the ſheriff hath made 
a mandavi ballivo, qui nullum dedit reſponſum) quin in eum 
ingrediaris & capias A. B. St, Sc. 
NON PLEVIN, (uon #levina) Is defined to be defalta 


* 


*. 4a 


| 


* R , 4 
La id ; 


dam with his biſhoprick, he is puniſhable by 21 f 
for. non-refidence on the ſame. Alſo where bc * . 
refident on their” biſhopricks, they are liable to 
aſtica] cenſure z and the King may iſſue a mandatory ur 
for their attendance thereon, and compel them to it by 
ſeizing their temporalties, a remarkable precedent where 
of we have in the caſe of the biſhop '/ Hereford, in the 
reign of Hen. Ill. 2 Inft. 624. See Reſidence. * 
NON RESIDENTIA PRO CIS REGIS, ls , 
writ directed to the biſhop, charging him not to moleſt a 
clerk, employed in the King's ſervice, by reaſon of his wy. 
refidence ; in which caſe he is to be . diſcharged, Reg 
Orig. 58. 
NON SANE MEMORY, (Non ſane Memorie) Is uſed 
in law for an exception to an act, declared to be done 
another, whereon the plaintiff in any action grounds his 
plaint ; and the effect of it is, that the party who did that 
act, was not well in his ſenſes when he did it, or when he 
made his laſt will and teſtament. New Book Entries. 
And /ane memory for the making of a will is not always 
where the teſtator can anſwer Yes or No, or in ſome thin 
with ſenſe; but he ought to have judgment to diſcern, and 
be of perfect memory, or the will ſhall be void. Mor, c. 
1051, See Non compos Mentis. 
| NONSENSE. Where a matter ſet forth is gramma- 
tically right, but abſurd in the ſenſe and unintelligible, 
ſome words cannot be rejected to make ſenſe of the 
reſt, but muſt be taken as they are; for there is no- 
thing ſo abſurd but what by rejecking may be made 
ſenſe; but where a matter is nonſenſe by being con- 
tradictory and repugnant to ſomewhat precedent, there 
the precedent matter which is ſenſe ſhall not be de- 
feated by the repugnancy which follows, but that which 
is contradictory ſhall be rejected; as in ejectment where 
the declaration is of a demiſe the 2d of January, and that 
the defendant poſtea, ſcilicet the 1ſt of January, ejected 


oft defaliam ; and in Hengham Magna, cap. 8. it is ſaid, him; here the /cilicet may be rejected as being expreſsly 


that the defendant is to replevy his lands ſeized by the King 
within fifteen days; and if he neglects, then at the in- 
ſtance — = 1 * the next court Gay, 8 loſe 
his ſeiſin, ſicut per am poſt defaltam but by ſtatute 
it was enacted, that — ſhould 125 his land, becauſe of 
non plevin, i. e. where the land was not replevied in due 
time. 9 Ed 3. c. 2. * 
NON PONENDIS IN ASSISIS ET JURATIS, Is a 
writ granted for freeing and diſcharging perſons from ſerv- 
ing on aſſiſes and juries; and when one hath a charter of 
exemption, he may ſue the ſheriff for returning him. 
This writ is founded on the Stat. of Veſim. 2. c. 38. And 
8 Stat. Articuli ſuper Chartas, cap. 9. F. N. B. 165. 2 
127, 447. | 
NON PROCEDENDO AD ASSISAM REGE IN- 
CONSULTO, A writ to ſtop the trial of a cauſe apper- 
taining to one who is in the King's ſervice, Sc. until the 
King's pleaſure be farther known. Re. Orig: 220. 
NON PROS, or NON PROSEQUITUR. If a plaintiff 
in an action, doth not declare againſt the defendant within 
reaſonable time, a rule may be entered againſt him by 
the defendant's attorney to declare; and thereupon a non 
prof. Ec. Prattiſ. Solic. 222. And a plaintiff may en- 
ter a non proſ. againſt one defendant, where there are two 
who ſever in their pleas, before the record of the cauſe is 
ſent down by Niñ prius to be tried at the aſſiſes: but it is 
faid there cannot be a non proſe. on a trial at the aſſiſes. 
3 Salk. 246. Tho', in action againſt ſeveral defendants, 
it has been ruled otherwiſe. 2 Salk. 456. Non pros's 
have been frequent on informations ; but never upon in- 
dictments, till the reign of Charles II. Did. See Nolle 
 Profequi, and Nonſuit. 
 - NON-RESIDENCE, Is applied to thoſe ſpiritual perſons 
who are not refident, but wilfully abſent themſelves for the 
ſpace of one month together, or two months at ſeveral 
times in one year, from their dignities or benefices, which 
is liable to penalties, by the ſtatute againſt non refidence. 
21 H.8.c.13. But chaplains to the King, or other great 
perſons, mentioned in this ſtatute, and the 25 H. 8. c. 16. 
may be non-reſident on their livings; for they are excuſed 
from 4 wang whilſt they attend thoſe who retain them : 
and biſhops are not puniſhable by ſtatute for non refidency ; 
but if a biſhop hold a deanery, parſonage, Cc. in commen- 


contrary to the poſtea, and the precedent matier ; per Holt 
Ch. J. 1 Salk. 324. Trin. 2 Ann. B. R. Wyat v. Aland. 
—— But per Powell J. Words unneceſſary might ili con- 
ſtruction be omitted or rejected, tho* they are not repug- 
nant or contradictory, but in ceteris omnibus agreed with 
the Ch. J. bid. See Miſtake. 

NON SOLVENDO PECUNIAM, AD QAM CLE- 
RICUS MULCTATUR PRO NON RESIDENTIA, ls 
a writ prohibiting an ordinary to take a pecuniary mult, 
— © 2m upon a Clerk of the King's for non-reſidency. Rep. 
of M rits, fol. 59. 

NON-SUIT, (uon eft proſecutus, Cc.) Is a renunciation 
of the ſuit by the plaintift or demandant, moſt commonly, 
upon the diſcovery of ſome error or defect, when the 
matter is ſo far proceeded in, as the jury is ready at the 
bar to deliver their verdict. The Civilians term it Lit 
renunciationem. Cowell. 

Where plaintiff is demanded and doth not appear, heis 
ſaid to be nonſuit; this uſually happens, where upon trial, 
and when the jury are ready to give their verdict, the plain- 
tiff diſcovers ſome error or defect in the proceedings, or is 
unable to prove a material point, Sc. and thereupon the 
plaintiff may be demanded, (as he muſt be) his default is 
recorded by the ſecondary, and the entry is in miſericordia 
quia non proſecutus eft breve ſuum; upon which defendant 
recovers his coſts againſt him; but this ariſing from ſome 
ſuppoſed neglect or overſight, the plaintiff, except in ſome 
particular caſes, is not barred from commencing a new 
action. For the form of the entry, ſee Co. Fac. 213. 2 
Leon. 117. 4 Mod. 86. 2 Satk. 456. : 2 

Where a plaintiff is nonſuit, if he will again proceed 
in the ſame cauſe, he muſt put in a new declaration; for 
by being nonſuit, it ſhall be intended that he had no ſuch 
cauſe of ſuit as he declared in, ſo that declaration is void, 
and he hath no day in court. 2 Lit. Rep. 231. 3. Bac. 
Abr. 679. | 


1. Who may be nonſuit; in what action, and at wha! ung 
there may be a nonſuit. x f 

2. How fur the nonſuit of one, ſhall be the nonſuit of an. 
other ;, and bow far a nonſuit * part of the thing in 
ſeal be a noſub far the lt.. 0 


ww. 
* * 


F 


N ON 


N ON 


4 Of the gest of a nonſuir ; and of its being temporary | ſuch iffue ; and if the plaintiff neglect to try ſuch iſſue 


1. Ido may be nonfuit ; in what aftions, and at what time 


there may be a nonſult; 


It is agreed, that the King being in ſuppoſition of law ſhall upon ſu 


within the time allowed, then the judge ſhall give judg- 

All j mT by nue of the 44, to be of the 
ju nts given by virtue of to be 

like effect as e upon nonſuit. The defendant 

h judgment be awarded his coſts, in any 


f t be nontuit in any in- action where he would u n nonſuit be intitled to the 
e er ſole plaintiff; by it is | fame. No indictment, information, or cauſe ſhall be tri 


held, that any informer qui /am, or plaintiff in a 
action, may 


Abr. 131. 5 : 
if Fo. infant bring an aſſiſe by guardian, altho' the in- 
fant diſavow the ſuit in proper perſon, yet no nonſuit 
ſhall be awarded. 39 Af. pl. 1. 2 Rell. Abr. 130. 
S. C. N 

Where an executor need not name himſelf executor, 
he ſhall pay coſts upon a nonſuit, and the naming him- 
ſelf executor ſhall not exempt him from it. 6 Mod. 
181. 

If an attorney of the Common Pleas ſues an action there, 
he ſhall not be demanded, becauſe he is ſuppoſed _— 
preſent aiding the court. 2 H. 6. 44 6. 1 Roll. Abr. 
$1. Se. 


A perſon may be nonſuit in a writ of error, 2 Roll. 


Abr. 130. 1 Sid. 285. S. P. 


A perſon may be nonſuit in a writ of falſe judgment. 
20 H. 6. 18. 5. 2 Roll. Abr. 1 30. S. C. 

One cannot be nonſuit in an action in which he is not 
an actor or demandant; and tho' he afterwards becomes 
an actor, yet not being originally ſo, he cannot be nonſuit 
as an avowant; ſo of garniſhees who become actors, but 
were not ſo originally. 22 Ed. 4. 10. EINE 

So if a perſon outlawed hath a charter of pardon, and 
ſues a ſcire facias againſt the party, tho“ hereby he is an 
actor, yet he cannot be nonſuit. 2 Roll. Abr. 130. 

So if a man traverſe an office he cannot be nonſuit, 
altho' he is an actor, for he hath no original pending 
againſt the King. 2 Roll, Abr. 130. Dyer. 141. pl. 47. 
thisis made a guere. | 

But in a petition of right againſt the Ki 
may be nonſuit. 11 H. 4. 52. 2 Roll. Abr. 130. 

in an audita querela, to avoid a ſtatute, the plaintiff 
may 77 nonſuit, for he is plaintiff in this action. 4) Ed. 
g 5. B. | 

If to two mibils returned to a ſcire facias on a charter 
of pardon, the plaintiff does not appear, he ſhall be non- 
ſuit; for the ſtatute ordains, that upon his appearing, he 
ought to count againſt the defendant. 4.5 Rd. 3. 16. 


gven over before judgment, the plaintiff was demandable, 
and upon his non-appearance might have been nonſuit. 
C Lit. 139. 5. That if at Common law he did not like 


the damages given by the jury, he might be nonſuit. 5 
Mod. 208, | 


But now by 2 Hen. 4. cap. 7. it is enacted in the 
words following: * Whereas upon verdict found before 
uy juſtice in aſſiſe of novel difſeifin, mort d'anceflor, or 
ay other action whatſoever, the parties before this time 
have been adjourned upon difficulty in law, upon the 
matter ſo found ; it is ordained and eſtabliſhed, that if the 
\r01t paſs againſt the plaintiff, the ſame plaintiff ſhall 
not be nonſuited,” 
ie Nauf m this ſtatute, it hath been held, that 
te plaintiff may be nonſuited after a ſpecial verdict, or 
a % a demurrer and argument thereon. Cv. Lit. 139. 


3 
: Jon. 1. 2 Roll. Abr. 141- ; 
lu 5 C 8 131-2. 3 Leon. 28. and ſee 2 


Be there be judgment to account, and auditors aſſi 
= thereupon a capias ad computandum, the plaintiff can- 
— .nonſuited on the original, becauſe the original is 
\, mined by the judgment to account. 2 Roll. Abr. 
1 See Co. Lit. 139. 5. 
bon 7 Geo. 2. c. 1). Where iſſue is joined in an 
"Ig law, and the plaintiff ſhall neglect to bring ſuch 
* 8 be tried according to the courſe of the court; it 
the lawſul for the judges on motion in open court 
— Leg, _ been given thereof) to give the like 
by t for defendant as in caſes of nonſuit unleſs the 
Ze Hail on reaſonable terms allou furtber time for trial of 


ular | ed at nif prius before any judge of aſſiſe or niji 
nonſuit, as well in reſpect of the — as | the Bade in London or Weſtminſter, where ti defend- 
of himſelf. Bro. Nonſuit 68. Co. Lit. 139. b. 2 Roll. | ant reſides above 40 miles from the ſaid cities reſpectively, 


the plaintiff | the 


us, Or at 


unleſs notice of trial in writing has been given 10 days 
before. In caſe any party ſhall have given ſuch notice of 
trial, and ſhall not afterwards duly countermand the 


ſame in wii 2 days before ſuch intended trial, every 


ſuch party obliged to pay unto the party to whom 
notice was given, the Re pes on as if ſuch notice had not 
been countermanded. 


2. How far the nonſuit of one ſhall be the nonſuit of another 
and bow far a nonſuit of part of the thing in demand ſball be 
a nonſuit of the whole. | 
In real or mixt actions, the nonſuit of one demandant 
is not the nonſuit of bothz but he who makes default 
ſhall be ſummoned and ſevered ; but regularly in perſonal 
actions, the nonſuit of one is the nonſuit of both. Co. Lit. 
139. 2 4 563. 2 Roll. Abr. 132. Several caſes to 
this e. | ? 
But in perſonal actions brought by executors, there 
ſhall be ſummons and ſeverance, becauſe the beſt ſhall 
be taken for the benefit of the dead; and ſoit is in action 
of d as executors, for goods taken out of their own 
poſſeſſion. Like law in account, as executors by the 
receipt of their own hands. OG. Lit. 139. a. See Ex- 
wg gs audi la ing the perſonalty the no 
an audita ela concern 0 , n- 
ſuit of 2 one is no the nonſgit 2 the 9 0 e 
it goe way of diſcharge, a eeing themſelves, 
therefore S, default of the one ſhall not — the other. 
Y. Lit. 139. In an audita querela, ſcire facias, attaint, 
. nonſuit of one ſhall not prejudice the other. 6 C. 


26. 

In a guid juris clamat, the nonſuit of the one is the non- 
ſuit of both; becauſe the tenant cannot attorn according 
to the grant, Co. Lit. 1 39. 4. 

An appeal againſt divers, whether they plead the ſame 
or ſeveral iſſues, it hath been adjudged; that a nonſuit 
againſt one, at the trial of any one of the iſſues, is a non- 
ſuit as to all, becauſe a nonſuit operates in nature as a re- 


At the Common law, upon every continuance, or day leaſe of the whole. Cro. Eliz. 460. pl. 6. Dyer 120. 


2 Roll. Abr. 133. 1 Sid. 378. 7b) 

A latitat was ſued out againſt four defendants in treſ- 
paſs, the plaintiff was E en for want of a declaration, 
and the defendant's attorney entered four nonſuits againſt 
him; and it was held to be irregular, becauſe the treſpaſs 
is joint; and tho the plaintiff may count ſeverally againſt 
the defendants, yet it remains joint till ſevered by the 
count. 2 Salk. 455. There is a nonſuit before appear- 
ance at the return of the writ, or after appearance at ſome 
day of continuance. Co. Lit. 138. 5. | 

It is laid down as a general rule, that a nonſuit — part 
is a nonſuit for the whole; but it hath been held, that if a 
defendant plead to one part, and thereupon iſſue is joined, 
and demur to the other, the plaintiff may be nonſuit as to 
_ part, and proceed for the other. 2 Leon. 197. Hob: 
180. 
If in debt the defendant acknowleges the action as to 
part, and joins iſſue as to the reſidue, and the plaintiff hath 
judgment for that which is confeſſed ; but there is a ceſſat 
executio, by reaſon of the damages to be aſſeſſed by the ju- 
ry; if the plaintiff be nonſuited in this ifſue, this ſhall be 
a nonſuit for the damages to be given, becauſe that he had 
judgment. 2 Roll. Abr. 1 34. 

If in trover the defendant pleads, that as to ſome of 
the goods they were fixed to his freehold, as to others that 
he had them of the gift of the plaintiff, and as to the reſt 
Not guilty; and as to the firſt, the plaintiff enters non 
vult ullerius proſegui ; this amounts only to a retraxit, and 
is no nonſuit, ſo as to bar the plaintiff from i 


proceedin 
PIs other parts of the plea, on the rule, that a _ 
ſuit 
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: kunt for part is a nonſuit for the whole. 2 Lan. 299.) | Benefit of taken from-notorious ſpoil-takers in Ny. 

_— Joby Ronde v. Paſcal Bros. 1 thumberland, Ac. or juſtices of aſſiſe, &c. may tranſpoi 

PF by : 185 8 e 2 them not to return, 18 Car. 2. c. 3. The acts for prevent- 

3. Of theeffift of a nonſuit; and of its being & temporary | ing thelt and rapine om the northern borders ſhall be deem. 

ihar, © ©. 3 | lied publick acts. 6 Geo. 2. c. 37. ſet. 10. | 

remptory bar; but the plaintiff may, notwit | NORWICH. In che city of Norwich, or county of 
commence any new action of the ſame or like natare; ff Norfolk, no perſons ſhall buy any worſted yarn ſpun there, 

but this general rule hath the following exception. but ſuch as work at it in &þ Sc. on pain to forfeit 

q | 1. It in peremptory in a guare impedit; and in that ac- ] 403. for every pound. 33 H. 8. c 16. The making 
2 zion 4 diſcontinuance is alſo peremptory z and the reaſon | of Norwich ſtuffs is regulated by ſtatute, and penaliic 
| i for that the defendant had, by judgment of the court, | and forfeitures for defaults in making them, are leviable 


writ to the biſhop ; and the incumbent, that cometh in by juſtices of peace, Sr. They are to be ſealed, and per- 
ö on unſealed, other than 


| the nonfuit, he were arraigned 
appeal, and acquitted. | 
3. & if the plaintiff, in an appeal of mayhem, be non- 


pProbanda ſuch nonſuit is not per 
nonſuit of one plaintiff the 


by that writ, ſhall never be removed; which is a flat bar ſons having in their 
. to that preſentation. | WEI] 


1 _—_— 
; m ez 
but STENT of the plaintiff in an 22 an 
. 2 — co ry: drags damages 

inſt the abattor cfim. 2. cap. 12. ter 
igned at the King's ſuit upon the 


ſuit after appearance, it is peremptory; for the words 


4 are fk ; yy 
4. A nonſuit after appearance n in a 
intiff 


natruo babendo, and the nonſuit of one plai t ac 
tion nonſuits both in fauorem libertatis; for in a liberate 
„ neither is the 
| uit of both. O. Lit. 139. 
a. GO ns 2, | | os, 

5. nonſuit is alſo peremptory in an attaint, a 
diſcontinuance in an attaint is not; becauſe there is a judg- 


ment given upon the nonſuit, but not upon the diſconti- 


nance. Cz. Lit. 139. 24. 
Fur more learning on this fidjeft, fee 15 Vin. Abr. vir. 
Proceſs a 


Nonſuit; and ſee Coſts, 8 ; 
. NON INFORMATUS, Is a formal anſwer made 


af courſe by an attorney, who is not % pony 


f any thing material in defence of his client 
which he is deemed to leave it undefended, and  judg- 
ment paſſeth againſt his client. New Book Entries. 
- NON-TENURE, REA nes a real action, by 
ſaying, that he (the. ) holdeth not the land men- 
tioned in the plaintiff”s count or declaration, or at 
fome part thereof.” 25 K. 3. c. 16. 1 Ad. Rep. 250. 
And our books mention nam tame general and ſpecial: 
E tenant of the 
in queſtion; and ſpecial is an exception, alledging 
that he was not tenant the day whereon the writ was pur- 


chaſed. s. Symb. par. 2. When the tenant or defen- 


dant pleads aan-ienure of the whole, he need not ſay who 
is tenant ; but if he pleads non-teawre as to part, he muſt 
ſer forth who is the tenant. © 1 Mod. 181. New-tenure in 
650000000000 


3 8 | 
NON- (non terminus) Is the vacation between 
term and term; formerly called the time or days of the 
U of — che publick, 
ON- ; fic 8 T - publick, is 
cauſe of forfeiture. 9g And if one have a fmn- 
chiſe, and do not w/e it, | forfeit the Game ; which 
likewiſe may be loſt by default, as well as n- e. Stat. 
3 Ed. 2. c.g. See IE: ; 
_ NOOK OFLAND, (nocats terre) In an old deed of Sir 
Walter de Pedwardyn, twelve acres and a half of land 
were called a nook of land; but the quantity is generally 
uncertain. Ali qui tenuerint dimm virgatam terre, 
wel nocatam terræ, vel cotiagium de 8 ura. Dugd. 
© NORROY Quaſ North Roy, Northern King at Arms, 
mentioned in 44 Car. 2. c. 33. RG 
NORTHAMPTON, Statutes made there. 3 Ed. z. 


for building the town, 27 Hen. . c. 1. 27 Gar. 2. c.1. 
in the county of Glowce/- 


1 
ter, how d inco 4 Jac. 1. c. 9. 
NORTHUMBERLAND ANL NORTHERN 
UNT vitions for preventing and rapi 
upon the northern borders, 7 Jac. 2 N 
2. c. 22. 29 & 30 Car. 2. c. 2. 24 C. 2. rc. 57. 


the firſt owner ſhall forfeit for every piece 405. Hal. 13 
& 14 Gar. 2 c. 15. All manufacturers of ſtuffs, not jour. 
neymen, Cr. may be made freemen of Norwich, per- 
uling trades not being free, ſhall forfeit 100 ; 
month. 9g'Ge. 1.'& 9. Tbe election of officers, Cc. in 
8 city of Norwich, how to be made by ſtatute. See 3 
. f. 8. FFF 
NOSE, Slitting or cutting it off, where felony, 22 C 
23 Car. 2. c. 1. See Black. Com. 4 F. 207, 245. 
NOTARY, (Noetarins) Is a perſon (uſually a (crivener) 
who takes notes, or makes a ſhort draught of contracts, 
obligations, or other writings and inſtruments. Sir. 27, 
Bd. 3. c. 1. At this time we call him a notary public}, 
who publickly atteſts deeds or wrizings, to make them 
authentick in another country; but principally in buſineſs 
relating to merchants ; they make proteſts of foreign bills 
of exchange, &c. And noting a bill is the notary's going 
as a witneſs, to take notice of a merchants refulal to accept 
or pay the ſame, Merch. Dil. | 
NOTE QF A FINE, Is a brief of the fine made by 
5 before it is N Weſt Symb. par. 2. 
OTES PROMISSORY, For payment of money. See 
Bill of Exchange. | | | 
NOT GUILTY, Is the general iſſue or plea of the de- 
fendant in any criminal action: and Not guilty is a good 
iſſue in actions of treſpaſs on the caſe, and upon the caſe for 
deceits or wrongs ; but not on a promiſe, S. Palm. 393. 
If one hath cauſe of juſtification in treſpaſs, and pleads 
Net guilty ; he cannot give the ſpecial matter in evidence, 
but mult confeſs the fact, and plead the. ſpecial matter, 
Sc. 5 119. Vide Non eff Culpabilis. | 
NOTICE, Is the making ſomething known, that a man 
was or might be ignorant of before. And it produces di 
vers effects; for by it the party who gives the ſame, ſhal 
have ſome benefit which otherwiſe he ſhauld not have had: 
By this means, the party to whom the notice is give, 
is made ſubject to ſome action or charge, that otherwiſe he 
had not been liable to; and his eſtate in danger of pre- 
yadice. O. Lit. 30g. Notice is required to b2 given in 
many caſes by law, N proceedings where any thing 
is to be done or demanded, Sc. But none is bound by l 
to give notice to another perſon of that which ſuch other 
2 = map inform himſelf. 22 Car. 0 R. If ed 0 
, an il] to do a t ing to a0 , 
he to whom Tons he is 3 muſt give notice 
he will have him do it; but if he promiſe that another pet- 
ſon hall do it, there he, to whom the thing is to 3 
is not obliged to give notice to that third perſon when 4 
will have it done, but the party muſt procure it at his pe 
ril: for he may not know that other perſon, and 8 
no privity of contract between them two, as er of 
twixt the other two. 2 Lill. Abr. 239. Ard in cue 
a promiſe, it has been adjudged, that where u fel . 
be recovered, notice is requiſite ; but it is not fo 3 fal 


marriage. Cro. Car. " And it is a neceſſary ” 

— 4 that when * . marriage the 0 

4 pagers. of the money, that notice wa? 
marriage. Fac. 228. e 

It was held, that 1 a collateral thing is 9 3 * 

or after marriage, there notice is pe gen, 10 bf 

when money is to be paid, it is a debt due to the pard the 


as 2 ꝗ]dm ens a Bon 


232 


| k, 


che marriage, and may be recovered withorit any notice | 


of the obligee had adviſed it. 1 Le 
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wen. 2 Bull. 254. Notice muſt be given to an heir 
Chet of a — annexed to his eſtate; or he is not 
bound to take notice of the condition. 1. 
Rep. 82. 3 Mod. 28. Tet it is ſaid, that the heir is bound 
10 take notice of a proviſo in a feoffment; and this diffe- 
rence has been taken, that where notice is required to be 
given by the original deed or agreement, it is hereditary, 
and deſcends to the heir; but if it is collateral to the father, 
it ſhall not bind his heir, without expreſs notice. Winch 
08. 2 Nel. Abr. 1186. 1 
! A man = is a 22 to a deed, that hath an eſtate 
by way of remainder, Ec. ſhall not forfeit or determine 
his eftate by virtue of any proviſo in ſuch deed, unleſs he 
hath notice of it. 8 Rep. 92. The feoffee of land, 
or bargainee of a reverſion, ſhall not take advantage of a 
condition, for non-payment of rent reſerved upon a leaſe, 
on demand made by them, without notice thereof given 
to the leſſee. 9 Rep. 13. If a manor be conveyed or 
granted away, by deed of bargain and ſale, Gc. to 
another; the preſent lord muſt give notice of it to the 
copyholder, otherwiſe” if he deny to pay his rent, it will 
be no forfeitare. 5 Rep. 13. And copyholders ſhall not 
forfeit their eſtates for not appearing at the lord's court, if 
they have no notice of the court, Sc. 1 Leon. 104. 
a covenant to make aſſurance generally, notice muſt 
be given to the party to know what eſtate he would have 
made to him. Style 61. Where one is bound to another 
to make ſuch an afſurance as A. B. ſhall adviſe, the obli- 
is bound to make the aſſurance, without notice that 
A. B. had adviſed it ; but if he had been bound to make 
ſuch aſſurance as the counſel of the obligee ſhould adviſe, 
notice ought to be given to the obligor, that the counſel 
on. log. 


If I am bound to enfeoff ſuch perſons as the obligee 
ſhould name, he is to give notice of thoſe which he names, 
or am not bound to enfeoff them. 2 Danv. Abr. 105. 


And if the condition of an obligation be to account be- 
fore ſuch auditors as the obligee ſhall aſſign, and the 
obligee aſſigns auditors , he is to give notice thereof to 
the obligor, or he will not be bound to account. Bid. 
Notice is not to be given fo ſtrictly upon a covenant, as 
upon a bond; which is on the point of forfeiture. Cro. 
Jac. 391. If the agreement be, that a perſon ſhall pay 
ſo much as A. F. hath paid, the defendant is to inquire 
of him, and the plaintiff is not - bound to give notice: but 
if the perſon or thing is altogether uncertain, the plaintiff 
to intitle himſelf to an action, muſt give notice. Crs. Fac. 
432; 433. 

If an act is to be done by a ſtranger, and not by the 
plaintiff, the cogniſance thereof lies as well in the no- 
tice of the defendant as of the plaintiff; therefore the 
plaintiff need not lay a notice. Cro. Jac.” 492. Cre. 
Car. 132. If a thing lies in the knowledge of the plain- 
uf, there ought to be notice given to the defendant. 
March 156. 4 Mod. 230. And when one may take no- 
tice, and not the other; notice is neceſſary. Latch. 15. 
It has been holden, that a defendant having undertaken 
to do a thing, undertakes to do all circumſtances incident 
to the doing it, and that without notice; but if he had 
been ignorant of the thing to be done, then notice muſt 
be given. 2 Bult. 143. : 

If one make a leaſe for years, with covenant that if the 

ee, his executors and aſſigns, do not repair within fix 
months after notice given, the leaſe to be void ; and the 
lellee makes a leaſe for part of his term to another, and 

en the houſe is decayed ; in this caſe the notice is to be 
even to the firſt leſſee in perſon, and not to the under- 
tenant. 2 Cro. 9, 10. 

A notice may not be pleaded to be given to executors, 
without averring the death of the teſtator. Hob. 9 3. In 
all writs of enquiry of damages, as well in real as perſonal 
_ notice muſt be given to the other party to the 
ut. March Rep. 92. Want of notice, upon various 
*calions, has been often the cauſe of arreſt of judgment 
in acliqns, Sc. 


NOTICE & to be given of trials and motions; of a rob- 


committed, to recover againſt the hundred; of a prior | fi 


„n gage, on making a fecond; of an aſſignment of a leaſe, | 
o charge the aſſignee, only on acceptance- of rent ; in| 


| v0idances of churches, by reſignation, deprivation, Sc 


1 Lutw. 809. 4 


caſes of ditreſs for rent, according to the ſtatute; and of 


N U M 


to the patron that he may preſent, Cc. 

See farther 16 Vin. Ar. tit. Notice. 
. (For rebuilding the town of,) 27 

7 2 

NOVALE, Signifies land newly ploughed or converted 
into tillage; that without memory of man had not been 
tilled ; and ſometirnes it is taken for ground which hath 
been ploughed for two years, and afterwards lies fallow 
for one year; or that which lies fallow every other year: 
it is pat Ay novale, becauſe the earth novd cultard proſcin- 
ditur. Cartular. Abbat. de Furneſſe in Com. Lanc. in 
Officio Ducat. Lanc. fol. 41. | 

NOVA OBLATA, Mentioned in Clauſ. 12 Ed. i. m. 7. 
See Oblara. * 

NOVEL ASSIGNMENT, (nova aſignatio) Is an aſſign- 
ment of time, place, or ſuch like, in action of treſpaſs, 
otherwiſe than as it was hefore aſſigned; or where it is more 
particularly in a declaration than in the writ, Sc. Bro. 
Treſpaſs, 122. And if the defendant juſtifies in a place 
where no treſpaſs was done, then the plaintiff is to gn 
the cloſe where, to which the defendant is to plead, Sc. 
Terms de Ley. Vide Treſpaſs, and New Aſſignment. 

NOVEL DISSEISIN, (nova difſeifina.) See Aſiſe of 


Novel Diſſeiſin. 


NOVELLE. Thoſe conſtitutions of the Cuil lam, 
which were made, after the publication of the Theodgſian 
code, were called novellæ, by the Emperors, who ordained 
them: but ſore writers call the Julian edition only, by 
that name. Blount, and Black. Com. 1 Y. 81, © 

NOYLES. No perſons ſhall put any flocks, nayles, 
thrums, Sc. or other deceivable thing, into any broad 
woollen cloth; by Stat. 21 Fac. 1. cap. 18. 

NUCES COLLIGERE, To gather hazle nuts, which 
was formerly one of the works, or ſervices, impoſed by lords 
upon their inferior tenants. Paroch. Antiq. 495. | 

NUDE CONTRACT, (nudum pactum) Is a bare naked 
contract, without a conſideration. If a man bargains or 
ſells goods, &c. and there is no recompence made or 
given for the doing thereof; as if one ſay to another, I 
ſell you all my lands or goods, but nothing is agreed 
upon what the other ſhall give or pay for the ſame, fo 
that there is not a quid pro quo of one thing for another; 
this is a nude contract, and void in law, and for the non- 
performance thereof, no action will lie; ex nudo pacto nor 
oritur achio. Terms de Ley. The law ſuppoſes error in 
making theſe contracts; they being as it were of one ſide 
only. "a | 

NUDE MATTER, Is naked matter, or a bare allega- 
tion of a thing done, &c. Vide Matter. 

NUDUM PACTUM See Nude Contract, and Black, 
Com. 2 V. 445. 

NUL DISSEISIN, plea of, Is a plea in real actions, of 
no difſeifin, and is one ſpecies of the general iſſue. See 
Black. com. 2 V. App. xwii. 3 V. 305. 

NUL TIEL RECORD, ts the plea of a plaintiff that 
there is no ſuch record, on the defendant's alledging matter 
of record in bar of the plaintiff's action. See Failure of Re- 
cord. Tis ſometimes the plea of a defendant, as in action 
on a judgment, Sc. 

NUL TORT, plea of, A plea in a real action, 7. e. of no 
wrong done, and is a ſpecies of the general iſſue. 3 J. 30g. 

NULLUM ARBITRIUM, The uſual plea of the de- 
fendant proſecuted on an arbitration bond, for not abiding 
by an award. 

NULLITY, Is where a thing is null and void, or of no 
force. Litt. Dit. And there is a nullity of marriage, 
where perſons marry within the prohibited degrees, Sc. 

NUMERUM. Civitas Cant. Reddit zal. ad numerum 
i. e. by number or tale, as we call it. Demeſday. 

UMMATA, Signifies the price of any thing, gene- 
rally by money; as . doth the price of a thing, by 
0 of pence; and /ibrata by computation of 

unds. | 
"NUMMATA TERRZ, Is the ſame with denariatus 


| terre, and thought to contain an acre; Sciatis me (/c. Will. 


Longeſpee) dediſſe & conceſſiſſe ecclefie S. Mariæ de Wal- 
ingham & canonicis ibidem Deo ſervientibus in perpetuam 
Eleemoſynam 40 Nummatas terre in Walſingham, que 
fuit Archetel & Br inig fratris eius de ſocca Wihotune, libere, 
FE 3 | quiete 


+ , Spelman. 


guiete & honorifice abſque omni ſervitio & omni conſuetudine. 


the Ro- 
eftm. ſub 


NUMMUS, A piece of money or coin amon 
mans; and it is a penny according to Matt. 


Ann. 1099. 

NUN, (non) | 
vow hath bound herſelf to a ſingle and chaſte life, in ſome 
place or company of other women, ſeparated from the 
world, and devoted to the ſervice of God by prayer, faſt- 
ing, and ſuch like holy exerciſes: it is an Egyptian word, 
as we are told by St. Hierome. 


NUNCIUS, A nuncio, or meſſenger, ſervant, Se. | 


And the Pop-'s nuncio is legatus pontificis. 

NUNCUPATIVE WILL, (Teftamenzum Nuncupatum) 
Is a will by word of mouth; it is a verbal declaration of the 
teſtator's mind before a ſufficient number. of witneſſes 
which being reduced into writing either before or after the 
death of the teſtator, is good to diſpole of his perſonal 
eſtate, but hot his lands. 2 Nel/. Abr. 1191. Before 
the 29 Car. 2. c. 3. it was neceſſary not only to put a 
nuncupative will in writing, but to prove it likewiſe by 
witneſſes in the ſpiritual court, and to have it under the 
ſeal of the ordinary ; until which it hath been, decreed 


in equity, that ſuch will was not pleadable againſt an ad- | 4 


miniſtrator. 1 Chanc.” Rep. 122. And by that ſtatute, 
no auncupative will ſhall be good, wherein the eſtate be- 
queathed exceeds 3ol. unleſs proved by three witneſſes 
who were preſent at the making thereof, and bid by the teſ- 
tator to bear witneſs; nor except it be made in the time of 
the laſt ſickneſs of the deceaſed, and in his houſe, or 
where he. hath been reſident for ten days before, unleſs 
ſurprized with ſickneſs from home: and vo evidence ſhall 
be received to prove ſuch will, after ſix months after 
Fpeaking of the teſtamentary words; if the ſame or the 
ſubſtance of it, be not committed to writing within fix days 
after the making. Nor ſhall any probate of ſuch nuncu- 
pative will paſs the ſeals till fourteen days after the death 
of the teſtator ; and until proceſs hath iſlued to call in the 
widow or next of kin to the deceaſed, to conteſt it, if they 
think fit. 29 Car. 2. c. 3. And by the fame act, no 
will in writing concerning perſonal eſtate, ſhall be re- 
pealed by any words or will by word of mouth, except 
the ſame be put into writing in the life-time of the teſta- 
tor, and read to and approved of by him, and proved to 
be ſo done by three witneſſes, Sc. All witneſſes who are 
allowed to be good witneſſes upon trials at law, ſhall be 
good witneſſes to prove any nuncupative will, by Stat. 4 
Ann. c. 16. /. 14. See Black. Com. 2 V. 500. 
- NUPER OBIIT, Is a writ that lies for a ſiſter and 
coheir, deforced by her coparcener of lands or tenements, 
whereof their father, brother, or any other common anceſ- 
tor, died ſeiſed of an eſtate in fee- ſimple; for if one ſiſter 
deforce another of land held in fee-tail, her ſiſter and co- 
heir ſhall have a formedon againſt her, Sc. and not a nuper 
obiit; and where the anceſtor being once ſeiſed, died not 
ſeiſed of the. poſſeſſion, but the reverſion, in ſuch a caſe a 
writ of rationabili parte lies. Reg. Orig. 226. F. N. B. 
197. Terms de Ley. If one coparcener be deforced 
by another, and a ſtranger, ſhe ſhall have a nuper obiit 
againſt her coparcener: and if two coparceners after the 
death of their anceſtor enter and deforce a third fiſter, and 
afterwards they make partition betwixt them, and then 
one of the two aliens her part to a ſtranger in fee; yet the 
third ſhall have the writ nuper obiit againſt her two ſiſters, 
notwithſtanding that alienation, and ſhall recover the third 
part of what the coparcener who did not aliene was ſeiſed, 
Sc. And may ſue an aſſiſe of mardanceſtor, or writ of 
aiel, as the caſe is, in the name of the other coparcener, 


to recover her third part in the hands of the ſtranger. 


New Nat. Br. 437, 438. A nuper obiit ought to be 
brought by that coparcener who is deforced, againſt all 
the other coparceners ; and altho' ſome of them have no- 
thing in the tenaney. id. And this writ lieth between 
fiſters of the half bloo4; and likewiſe between coheirs in 
gavelkind, as well as between women parceners, &c. But 
u. if an ejectment will not anſwer the purpoſe ? 
NURTURE, Guardian for. There are guardians to 
infants, for nurture, which are, of courſe, the father or 
mother, till the infant attains the age of fourteen years; 
and in deſault of father or mother, the ordinary uſually 
aſhgns ſome proper perſon, Co. Lit. 88. Moor 738. 3 
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2 38. 2 Jones 90. 2 Lev. 163. Black. Com. 1 / 
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NUSANCE, (nocumentum, 
nocere) Particularly fo called, is where one makes any en. 


croachment on the King's lands, or the highways, Com. 
mon rivers, Cc. 2 nf. 212, If a man doth any th; 


VU 


— 


from the Fr. nuit, i. « 


upon his own ground, to the particular dam 
neighbour Sc. i accounted Ho ee and * 
nifies not only a thing done to the annoyance of another 
in his lands or tenements; but the aſſiſe or writ lying f 1 
the ſame, F. N. B. 183. BRETT - 
Nuſances are publick and common, or private: a yn. 
mon nuſance is defined to be an offence againſt the publik. 
either by doing a thing which tends to the annoying 
of all the King's ſubjects, and is common againſt all; or 
by neglecting to do any thing which the common good fe- 
quires. 2 Roll. Abr. 8 3. And annoyances in highways, 
as where a gate, hedge, c. or ditches are made therein. 
of bridges and publick rivers, diſorderly alehoules, bawdy- 
houſes, gaming-houſes, ſtages for rope-dancers, mounte- 
banks, Sc. brewing-houſes erected in places not conve- 
nient; cottages with inmates; common ſcolds, eyes. 
rogers, Sc. are generally common nuſances, 2 [if 


If a man ſtops up the light of another's houſe ; or builds 
ſo near to and hanging over mine, that the rain which 
falleth from his houfe, falls upon mine; the turning or 
diverting water, running to a man's houſe, mill, nieaJoy, 
Sc. or ſtopping up a way, leading from houles 10 lands; 
ſuffering the next houſe to decay to the damage of my 
houſe ; and ſetting up or making a houſe of office, lime- 
pit, dye-houſe, tan-houſe or butcher's ſhop, Cc. and 
uſing them ſo near my houſe, that the ſmell annoys me, 
or is infectious; or if they hurt my lands or trees, or the 
corruption of the water of lime-pits ſpoils my water or 
deſtroys fiſh in a river, Sc. Theſe are in general private 
nuſances. 2 Inſt. 231. 9 Rep. 54. 5 Rep. 101. 1 
Roll. Abr. 88. 2 Roll. 140. 1 Danv. Abr. 173. 

For a common nuſance, indictment lics at the ſuit of 
the King; and the party ſhall be fined and impriſoned, 
&c. No action lieth in this caſe, becauſe if one man 
might have an action, all men may have alike; and the 
indictment muſt be ad commune nocumentum omnium ligeorum, 
Sc. 5 Rep. 73. 1 Inft. 56. 1 Vent. 208. But tho 
action may not be brought for a common nuſance, but 
indictment or preſentment ; yet where the inhabitants of 
a town had by cuſtom a watering place for their cattle 
which was ſtopped by another, it has been held, that any 
inhabitant might have an action againſt him, otherviſe 
they would be without remedy ; becauſe ſuch a nuſance 
is not common to all the King's ſubjects, and preſentable 
in the leet, or to be redreſſed by preſentment or indict- 
ment in the quarter-ſeſſions. 5 Rep. 73. 9 Rep. 103. 

And if any one perſon hath more particular 3 by 
a common nuſance than another; as if by reaſon of a pit 
dug in a highway, a man for whoſe life I held lands is 
drowned ; or my ſervant falling into it receives injury, 
whereby I loſe his ſervice, c. for this ſpecial damage, 
which is not common to other perſons, action lies. 5 
— 73. 4 Rep. 18. Cro. Car. 446. Vaugb. 341. 4 

ulft. 344. | 

For private nuſances, action on the caſe lieth, or 40% 
of nuſance by the party grieved; and on action for 3 
private nuſance, if the plaintiff hath a verdict he ſhall re- 
cover damages for the injury ſuſtained, 1 Roll. Abr. 391. 
1 Vent. 208. 

There is a difference between an aſſiſe for a nuſance, 
and an aclion on the caſe; for the firſt is to abate the nu- 
ſance, but the laſt is not to abate it, but to recover 4e. 
mages: therefore if the nuſance be removed, the plaint 
is intitled to his damages which accrued before; 2 
tho'-it is laid with a continuando for a longer time than the 
plaintiff can prove, he ſhall have damages for what he 
can prove, before the nuſance was removed. 2 Mod. 253: 

A man may have an action for a nuſance, or he ma) 
abate or demoliſh the ſame ; but if he deſtroy the nulance 
himſelf, before he bring his action, he may not after 
have an action for the wrong, nor. recover any damges 


9 Rep. 55. F. N. B. 185. 2 Roll. Abr. 745. Sead 9. 
| for the party's right of action attached before removal. 
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It is ſaid both of a common and private nuſance, that 
they may be abated or removed by thoſe who are prejudic- 
ed by them; and they need not ſtay to proſecute for their 
removal. 2 Lill. Abr. 244. Wood's Inſt. 443. And it 
has been adjudged, that every perſon may remove a- nu- 
ſance; and that the cutting a gate (et acroſs an highway 
is lawful. Cro. Car. 184, 185. Alſo if a houſe: be on 
the highway, or a houſe hang over the ground of another, 
they may be pulled down; but no man can juſtify the doing 
more damage than ts neceſſary, or removing the materials far- 
ther than requifite. 1 Hawk. 199. oh 
A man builds a houſe ſo near mine that it is a nuſance 
1 may enter and pull it down; and a man indicted for a 
riot in ſuch a caſe had only a ſmall fine ſet on um. 2 Salk. 
459. Where two houſes, one whereof is a nuſance to the 
other, cotne both into one and the ſame hand, the wrong 
is purged. See Hob. 131, If a ſhip be ſunk in a port or 
+ haven, and it is not removed by the owner, he may be in- 
dicted for it as a common nuſance, becauſe it is prejudi- 
cial to the commonwealth in hindering navigation and 
trade. 


publick navigable river: it is a common nuſance to divert 
part of a publick navigable river whereby the current is weak- 
ened and made unable to carry veſſels of the ſame burden it 
c:uld before: And if a river be {topped to the nuſance of 
the country, and none appear bouad by preſcription to 
cleanſe it ; thoſe who have the piſcary, and the neighbour- 
ing towns that have a common paſſage and eaſement there- 
in, may be compelled to do the ſame. 1 Hawk. P. C. 
198, 199, 200. 
It is a common /ance indictable, to divide a houſe in 
2 town for poor people to inhabit in, by reaſon whereof it 
will be more dangerous in the time of ſickneſs and infec- 
tion of the plague. 2 Roll. Abr. 139. A common play- 
houſe, if it draws together ſuch numbers of coaches and 
people as incommode and diſturb the neighbourhood, may 
be a nuſance; but theſe places are not naturally nuſances, 
but become ſo by accident. 1 Roll, Rep. 109. 1 Hawk. 
191. | 
A prohibitory writ was iſſued out of B. R. againſt 
Betterton and other actors, for erecting a new vlay-houſe 
in Little Lincoln's Inn Fields, reciting that it was à nuſance 
to the neighbourhood ; and they not obeying the writ, an 
attachment was granted = them: but it was object- 
ed that an attachment could not be iſſued, and that the 
moſt proper method was to proceed by indictment, and 
then the jury would conſider whether it were a nu/ance or 
_ and this was the better opinion. 5 Mod. 142. 2 Ne/: 
{br. 1192, | 
One Hall having begun to build a booth near Charing - 
Gy for rope-dancing, which drew together many idle 
people, was ordered by the Lord Chief Juſtice not to pro- 
ceed; he proceeded notwithſtanding, affirming that he 
had the King's warrant and promiſe to bear him harmleſs; 
but being required to give a recogniſance of 3001. that 
he would not go on with the building, and he refuſing, 
he was committed, and a record was made of this nuſance, 
as upon the judge's own view. and a writ iſſued to the 
8 of Middleſex to proſtrate it. 1 Ventr. 169. 1 Mod. 
90. | 
| EreQting a dove-cote is not a common nuſance; tho? ac- 
uen of the caſe will lie at the ſuit of the lord of the manor 
for erecling it without his licence. 1 Hawk. 199. It was 
antiently held, that if a man erected a dove-cote, he was 
puniſhable at the leet: but it has been ſince adjudged not 
to be puniſhable in the leet as a common nuſance, but that 
lord for this particular ayſance ſhould have an action 
on the caſe, or an aſſiſe of nuſance; as he may for build- 
us an houſe to the nu/ance of his mill. 5 Rep. 104. 3 
Salk. 248. Neither the King, nor lord of a manor, may 
cence ny man to make or commit a nuſance. 1 Roll. 
. 138, | 
A brewhouſe erected in ſuch an inconvenient place, 
"herein the buſineſs cannot be carried on without incom. 
moding the neighbourhood ; may be indicted as a com- 
en nuſance; and ſo in the like caſe may a glaſs houſe, 
© 1 Hawk. 199. Where there hath been an ancient 
'nouſe time out of mind, altho' in Fleet-ftreet, &c. 
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. nuſunce, becauſe it ſhall be ſuppoſed to be 


2 Lill. 244 Wy | 
Indictment lies for laying logs, &c, in the ſtream of a 
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brewhouſe ſhould be now built in any of the high ſtreets 
of London, or paging places, it will be a auſance, and ac- 
tion on the caſe: lies for whomſoever receives au damage 
thereby ; and accordingly in an action brought againſt 
a brewer in the laſt caſe, where a perſon's goods were in- 
jured in his ſhop, the jury gave the plaintiff for two 
years damages, ſixty pounds. 2 Lill. Abr. 246. Palm. 
TA plaintiff was poſſeſſed of an houſe wherein he dwel- 
led, and the defendant built a brewhouſe, &c. in which 
he burnt coal fo near the houſe, that by the ſtink ard 
ſmoak he could not dwell there without danger of his 
health; and it was adjudged that the action lay tho' a 
brewhouſe is neceſſary, and ſo is burning coal in it. 
Hutton 135. If a perſon melt lead ſo near the cloſe of 
another, that it injures; his graſs there, whereby cat- 
tle are loſt ; notwithſtanding this is a lawful trade, and 
for the benefit of the nation, action lies againſt him; for 
he ought to uſe his trade in waſte places, ſo as no damage 
may happen to the proprietors of the land adjoining. 2 
Roll. Abr. 140. | | | 

Building a ſtnith's forge near a man's houſe, and 
making a noiſe; with hammers, ſo that he could not ſleep, 
was held a nuſance, for which action lies; altho* the ſmith 


pleaded that he and his ſervants worked at ſeaſonable 
times; that he had been a blackſmith, and uſed: the trade 


above twenty years in that place, and ſet up his forge 
For tho' a ſmith is a neceſſary trade, 
and fo is a lime-burner, and a hog-merchant; yet theſe 


trades muſt be uſed not to bs injurious to the neighbours. 


I Lutw. 69. | 25 

But if a ſchoolmaſter keeps a ſchool ſo near the ſtudy of 
a lawyer by profeſſion, that it is a diſturbance to him; 
this is not a nuance for which action may be brought. 
Wood's Infl. 538. An inn-keeper brought an action on 
the caſe againſt a perſon for erecting a tallow furnace, and 
melting ſtinking tallow ſe near his houſe that it annoyed 
his gueſts, and his family became unhealthy; and adjudg- 
ed that the action lay. Cro. Car. 367. So where a per- 
ſon kept a hogſty near a man's parlour, whereby he loſt 
the benefit of it. 2 Roll. Abr. 140. 

Yet tis ſaid to be no ny/ance to a neighbourhood, for 
a butcher, or chandler, to ſet up their trades in houſes 
amongſt them: but it may be by ſuch tradeſmen, laying 
ſtinking heaps at their doors; in other caſes the neceſſity 
of the thing ſhall diſpenſe with the noiſomneſs of it. Paſeh.. 
5. Ja. 1. B. R. If a man havea ſpout falling down from 
his houſe, and another perſon erect any thing above it, 
that the water cannot fall as it did, but is forced into the 
houſe of the plaintiff, and rots the timber; it is a nuſance 
actionable. ,18 E. 3. 2 Rell. Abr. 140. And in tre(- 
paſs for a nnſance, in cauſing ſtinking water in the defen- 
dant's yard to run to the walls of the plaintiff's houſe, and 
piercing them ſo that it ran into his cellar, Sc. judgment 
was given for the plaintiff. Hard. 60. | 

An action lies for hindering the wholſome air, and alſo 
for corrupting the air. 9 Rep. 58. And none ſhall caſt 
any garbage, dung, or filth into ditches, waters, or other 
places, within or near any city or town, on pain of pu- 
niſhment by the Lord Chancellor at diſcretion, as a nu- 
ance. Stat. 12. R. 2. c. 13. Sed qu. if this is nut obſo- 
lete and illegal? WL TEÞ 
The continuation of a auſance is, as it were, a new nu- 
ſance Where a nuſance is erected in the time of the devi- 
ſor, and continued afterwards by the deviſee, it is as the 
new erecting of ſuch a nuſance. 2 Leon. 129.  Cro. Car. 
231. If one hath freehold land adjoining to the high- 
way, and he incroach part of the way, and lay lands to 
it; and then dying it comes to his heir, if he continues it, 
tho' he do nothing elſe, he may be indicted for the conti- 
nuance of the nuſance. Roll. Abr. 137. A man erects a 
nuſance, and then lets it ; the continuance by the leſſee 
has been held a nuſance, and that action hes againſt him. 
Cro. Fac. 373. Moor. 353. But it is ſaid in another caſe 
of this nature, that admitting the plaintiff might have an 
aſſiſe of nuſance againſt the builder, the leſſor, he cannot 
have an action againſt his leſſee, becauſe it would be 
waſte in him to pull it down; but the plaintiff may abate 
the nuſance ſtanding on his own ground; yet where the thing 
done is a nuſance per intervalla, as a pipe or gutter, action 

lies 


en there were no buildings near: tho' if a 
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hes againſt the leſſee, becauſe every running is a freſh ww 
Jance ;, and if a man have a over the ground of ano- 
ther, and ſuchother ſtops that way, and demiſes the 
ground, an action lies againſt the leſſee for continuing 
this nuſance. 1 Mod. 54. 3 Salk. 248. | ; 

If a perſon aſſigns his leaſe with a auſance, action lies 
againſt him-for continuing it, becauſe the kaſe was trans. 
ferred with the original wrong, and bis aſſignment confirms the 
continuance; beſides he hath a rent as conſideration for the 
continuance, therefore he ought to anſwer the damages 
occaſioned by it. 2 Salk. pe 4 2 Cre. 212, 555. If a 
ni /ance is levied in an houſe, c. to the prejudice of ano 
ther, and then the houſe is aliened; action of the caſe lies 
againſt him that levied it, and alſo againſt the alienee for 
continuing it, by ſtat. 13 Ed. 1. e. 24. 

If a fair or market be ſet up to the nuyfance of another, 
the party grieved may have his writ or action. F. N B. 
187. 2 Savind, 173. Lutw. 69, 91. And no ſpecial 
nuſance need be aſſigned, when a matter appears to the 
court to be a auſance. 9 Kep. 54. A nuſancein a church- 
yard, is properly of eccleſiaſtical cogniſance. Carthew 
152. If a man ſtraiten a way only, and do not ſtop it up, 
action of the caſe lieth, not aſſiſe of nuſance. 33 H. 6. 
. 26. But for ſtopping ſuch way belonging to a free- 
hold tenement, an aſſiſe will lie; and where one may have 
aſſiſe of ny/ance for an injury to his way, there he ſhall 
N action of treſpaſs. 19 H. 6. 29. 2 Shep. Abr. 
468. | | 


When a man hath but a term of in a houſe or 


lands, and not a freehold, he ſhall not have an afſiſe of | 


ni ſance; but action upon the caſe. New. Nat. Br. 10. 
Writs of nuſance, called wicontiel, are to be made at the 
election of the plaintiff, determinable before the juſtices 
of either bench, or the juſtices of afliſe of the county, 
being in nature of aſſiſes, Sc. 6 R. 2. c. 3. Making 
great noiſes in the night; a «uſance indictable. 1 Strange 
704. Keeping gunpowder in great quantities a nu/ance. 
2 Strange 1167. See Higbusy. | 

Tho' in the preceding an aſſiſe of nuſance is often 
mentianed, that mode of proceeding is now grown 
obſolete. The method is, if it is a nuſance to many to in- 
dict, if any individual ſuſtains a peculiar injury, an ac- 
tion on the caſe lies, to recover an adequate — in 
damages. \ : 

For more learning on this ſubject, ſee 16 Vin. Abr. ti. 
Nuſance. 25 

NUTMEGS, (Nuces Muſcate) Is a ſpice well known 
J. mentioned among ſpices that are to be garbled. 1 
ac. 1. c. 19. 

NUTRIMENTUM, Nouriſhment, particularly applied 
to the breed of cattle —Quilibet cuſtumarius dominæ non 
debet vendere __ maſculum neque bovem de proprio nutri- 
mento u. Paroch. Antiq. 401. 
8 — (Nidarius accipiter) A hawk or bird of prey. 

tt. Dia. 5 | 
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O Is an adverb of calling; or interjection of ſorrow : 
And the ſeven Anti 

ſeven verſes, &c. ſung by the choir in the time of Advent 

was called O, from beginning with ſuch exclamation, In 
the ſtatutes of St. Pau/'s church in London, there is one 
chapter, De faciendo O. Liber. Statut. MS. f. 86. 

OATH, (Sax. Eoth, Lat. Juramentum) Is an affirma- 
tion or denial of any thing, before one or more perſons who 
have authority to adminiſter the ſame, for the diſcovery 
and advancement of truth and right, calling God to wit- 
neſs, that the teſtimony is true; therefore it is termed /a- 
cramentum, a holy band or tie: it is called a corporal oath, 
becauſe the witneſs when he ſwears lays his right-hand on 
the Holy Evangelifts, or New Teflament. 3 Inf. 165. 

There are ſeveral ſorts of oaths in our law, wiz. Jura- 
mentum promiſſionts, where oath is made either to do, or 
not to do, ſuch a thing. Juramentum purgationis, when 
a perſon is charged with any matter by bill in Chancery, 
Sc. Juramentum probationis, where any one is produced as 
a witneſs, to. prove, or diſprove a thing: and Jurementum 


/ 


nes, or alternate hymn of | 
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— * any perſons art ſworn to try an ilſue, E. 
2 Nelf. 11814. 2 > e 
All oaths muſt be lawful, allowed by the Common law 
or ſome ſtatute j if they are adminiſtered by perſons in , 
private capacity, or not duly authorized, they are corom 
non judice, and void; and thoſe adminiſtering them are 
guilty. of a high contempt, for doing it without warrant of 
law, and puniſfiable by fine and impriſonment. 3 bf 
165. 4 Inft. 278. 2 Roll. Abr. 257. 1 
One who was to teſtify on behalf of a felon, or perſon 
indicted of treaſon, or other capital offence, upon an in- 
dictment at the King's ſuit, could not formerly be examin- 
ed on his cab for the priſoner againſt the King; tho! he 
might be examined without ae7b but by a late ſtatute, 
| witneſſes on behalf of the priſoner upon indictments, are 
to be ſworn to depoſe the truth in fuch manner as witneſſeg 
for the King; and if convicted of wilful perjury, ſhall Gf. 


9. And the evidence for the defendant in an appeal, 
whether capital or not, or on indictment or information 
for a miſdemeanor, was to be on oath before this ſtatute, 
2 Hawk. P. C. 434. 2 Ye 
A perſon who is to be a witneſs in a cauſe may have 
tuo oaths given him, one to ſpeak the truth to ſuch things 
as the court ſhall aſk him concerning hirmſelf, or other 
things which are not evidence in the cauſe; rhe other to 
give teſtimony in the cauſe in which he is produced as a 
' witneſs ; the former is called the oath upon a wyer Her. 
Fuaſcb. 23 Car. B. R. 7 
If oath be made againſt cab in a cauſe, it is a nom ligurr 
to the court which oath is true; and in ſuch caſe the court 
will take that oath to be true, which is to affirm a verdict, 
judgment, Sc. as it tends to the expediting of juſtice. 
2 Lill. Abr. 247. And the court will rather believe the 
oath of the plaintiff, than the oarh of the defendant, if 
there be oath againſt oath; becauſe it ſuppoſed that the 
plaintiff hath wrong done him, and was forced to fly to the 
law to maintain his right. bid. | 

A voluntary oath, by conſent and agreement of the 


parties, is lawful as well as a compulſory oath; and in ſuch 


caſe, if it is to do a ſpiritual thing, and the party fail, he 
is ſuable in the eccleſiaſtical court, pro lefione fidet; if to 
doat ral thing, and he fail therein ; he may be pu- 
nifhed in B. R. Adjudging on aſſumpfit, where if the de- 
fendant would make oath before ſuch a perſon, the plain- 
tiff promiſed, &c. Cro. Car. 486. 3 Salk. 248. 

By the Common law, officers of juſtice are bound to 
take an oath for the due execution of juſtice. Trin. 22 
Car. 1. B. R. Tho' if promiſſory oaths of officers are 
broken, they are not puniſhed as pexjuries, like unto the 
breach of afſertory oaths; but their offences ought to be 
puniſhed with a ſevere fine, &c. Wood's Inft. 412. An- 
ciently at the end of a legal oath, was added, So help me 
' Grd at bis boly dome, i. e. judgment; and our anceſtors 
| did believe, that a man could not be ſo wicked to call 
God to witneſs any thing which was not true; but that if 
any one ſhould be perjured, he muſt continually expect 
that God would be the 3 And e e 

tons of criminals, by their own oaths, and for gr 
— by the oaths of ons. were allowed. Malnſo. 
lib. 2. c. 6. Leg. H. 1. c. 64. 

OATHS 49 the Government, By Magna Charta, the oaths 
of the King, the biſhops, the King's counſellors, ſherifts, 
mayors, bailiffs, &c. were appointed, 9 H. 3. The oaths 
of the judges of both benches; and of che clerks in Chan- 
cery and the curſitors, were ordained by 18 Ed. 3. J. 4 
and ſee 14 E. 3. fl. 1. c. 5. Eccleſiaſtical perions ue 
required to take the oaths of ſupremacy, &c. And c 72 
men not taking the oaths, on their refuſal being ceru 
into H. R. Gc. incur a premunire. 1 Eliz. cap. l. 5 
ficers and eccleſiaſtical perſons, members of parliame 
lawyers, Sc. are to take the oath of allegiance, 9 
liable to ties and diſabilities. 7 fac. 1. 4. * 10 
ſons ſhall take the oaths, and _ —_— 9 
qualify them to bear any office of magiſtracy ! 
. nom 13 Car. 2. c. 25 And officers of the lientenanc) 
and militia are ired to take the oaths by 13 mm : 
6. All perſons that bear any office, civil or on wh 
or receive any ſalary, Ce. from the King, are to tat - 
| oaths of allegiance and ſupremacy z and perſons reh f 


fer the puniſhment inflicted for ſuch offences. 1 Aun , » 


late ſtatute, all perſons are to take the oaths to govern- 


_ officesconſiſted in the collection of rents or penſions, rents 


0B 


- diſabled, Se. 25 Ce. 2. c: 4. By the 1 . 6 
2 N 3 was altered and regu- 
ated; and the oaths of allegiance and ſupremacy abro- 
gated, and others __ to betaken and enforced, on 

in of diſability, &c. | 
. 3 N Nu that bear offices in the government, 


= 
* ö 64 
F * 


and members of the Houſe of Commons, 
A members of colleges, ſchool- maſters, _ 
ers, ſerjeants at law, counſellors, attornies, ſolicitors, 
advocates, proctort, Sc. are enjoined to take the oaths 
of allegiance, ſupremacy and abjuration ; and perſons ne- 
glecting or refuſing, are declared "incapable to execute 
ori + and employments, diſabled to ſue in law or 
equity, to be guardian, executor, Sc. or to receive any 
cy or Pi ge” gift, to be in any office, Cc. and to 
forfeit 5001, This extends not to conſtables, and other 
pariſh officers, nor to bailiffs of manors, Sc. 13 W. 3. 
c. 6. The Stat. 1 Ann. c. 22. obliges the receiving 
the abjuration oatb, with alterations: And by 4 Ann. c. 
8. the oath of abjuration is ſertled after rhe death of Queen 
Anne, without iſſue. Alſo the oath of abjuration, with 
further alterations relating to the Proteſtant Succeſſion, is 
required to be taken by the 1 Geo. 1. c. 13. And by a 


ment, or regiſter their eſtates, on pain of forfeiture, &c. 
9 Ces. 1. c. 24. There are almoſt every other ſeſſions acts 
made for indemnifying perſons, who have omitted to qua- 
lify themſelves for offices and promotions within the time 
limited by law, and for allowing further rime for that pur- 
poſe. See Papyſts. | | 2 
Perſons maintaining an oath to be unlawful, are puniſh- 
—_ fine and impriſonment, c. Stat. 13 & 14 Cor. 
2. Two juſtices of peace have power to tender the oaths 
to ſuſpected perſons; and if they refuſe them, it is to be 
certified to the next quarter-ſeſſions, and from thence into 
B. R. and the offenders ſhall be adjudged Popiſh recu- 
ſants convict, and forfeit lands, goods, Sc. but it hath 
been beld that a perſon cannot be ſaid to refuſe the oaths 
unleſs they are read or offered to be read to him. Oatbs 
muſt be taken in the very words expreſſed in the acts, 
and cannot be 2 yet uſing the words in con- 
ſcience, inſtead of my conſcience, or Sea of Rome, inſtead 
of See of Rome, is not material. 1 Bulſt. 197. See Black. 
Com, 1 F. 268. 4 J. 115, 116, 123. | 
AL. Selling corrupt oatmeal, is puniſhable by 
ſtatute : It ſhall be forfeited for the ſecond offence, &c. 
See 51 Ed. 1. Pult. Kalend. Stat. 323. | 
OBEDIENTIA, In the Canon law is uſed for an office, or 
the adminiſtration of it: whereupon the word obedientialis, 
in the provincial conſtitutions, is taken for officers under 
their ſuperiors. Can. Law, cap. 1. And as ſome of theſe 


were called obedientie ; quia colligebantur ab obedientialibus. 
But tho' obedientia was a rent as appears by Hoveden, in 
a general acceptation of this word it extended to whatever 
was enjoined the monks by the abbot; and in a more re- 
ſtrained ſenſe to the cells or farms which belonged to the 
abbey to which the monks were ſent, vi eju/dem obedientiæ, 
either to look after the farms, or to collect the rents, Sc. 
H Probibemus ne redditus quos obedientias vocant ad fir- 
mam teneant. Matt. Paris Ann. 1213. : | 

_ OBIT, (Lat.) Signifies a funeral BIO or office for 
the dead, moſt commonly performed when the corpſe 


les in the church uninterred : Alſo the anniverſary office. | 3 


205. 51. 13. The: anniverſary of any n's 
death was — 1 obit; and to obſerve ſuch day with 
prayers and alms, or other commemoration, was the keep- 
= the obit : In religious houſes they had a regiſter, 
ein they entered the obits or obitual days of their foun- 
ders and benefactors, which was thence termed the obitua- 
Y. The tenure of obit or chantry lands is taken away and 
extinct, by x Ed. 6. e. 14. and 15 Car. 2. c. 9. 
OBJURGATRICES, Are ſcolds or unquiet women, 
8 with the ducking-floo]l. MS. LL. Lib. Burg. 
ie de Montgomery temp. Hen. 2. See Caſtigatory, and 
E 8 | | * 
OEL. A TA gifts or offerings made to the King by an 
his ſubjeQts, which in the e of King N a K. 
Hen, + were h carefully heeded, that they were entered 
mo the Fine Rolls under the title of Oblata; and if not 


by 1 V. & M.c.8. and 7. & 817 
eccleſiaſti- | /aw 


OB L 
id, eſteemed a duty; and put in charge to the ſheriff. 

5 of — In the Exchequer it ſignifies old 

debts, brought as it were together from precedent years, 

and put on the preſent ſheriff's charge. Pra. Excheg. 
g > | 


OBLATIONS, (oblationes) Are thus defined in the Canon 
: Dicuntur, quecunque d pits fidelibuſque Chriftianis f- 
feruntur Deo & Ecclefie, ſtue res ſolide five mobiles ſint. 
Spelm, de Concil. com. 1. p. 393- The word is often 
mentioned in our law books; and formerly there were ſeve- 
ral ſorts of oblations, viz. oblationes altaris, which the prieſt 
had for ſaying maſs; oblationes defunfiorum, which were 
given by the laſt wills and teſtaments of perſons dying to 
the church; oblationes mortuorum, or funerales, given at 
burials; oblationes penitentium, which were given by per- 
ſons penitent ; and oblationes pentecoſtales, Sc. The chief 
or principal feaſts for the oblations of the altar, were All 
Saints, Chriſtmas, Candlemas and Eafter, which were call- 
ed Oblationes quatuor principales; and of the cuſtomary 
offerings from the pariſhioners to the pariſh-prieſt, ſo- 
lemnly laid on the altar, the maſs or ſacrament offerings 
were uſually three-pence at Chriſtmas, two-pence at Eafter, 
and a penny at the two other principal feaſts : Under this 
title of oblations were comprehended all the accuſtomed 
dues for ſacramentalia or chriſtian offices; and alſo the 
little ſums paid for ſaying maſſes and prayers for the de- 
ceaſed. -Kennet's Gloſſ. Oblationes funerales were often 
the beſt horſe of the defunct, delivered at the church gate 
or grave to the prieſt of the pariſh ; to which old cuſtom 
we owe the original of mortuaries, &c. And at the burial 
of the dead, it was uſual for the ſurviving friends to offer 
liberally at the altar for the pious uſe of the prieſt, and 
the good eſtate of the ſoul deceaſed, being called the Soul 
Seat : In North Malts this uſage till prevails, where at 
the rails of the communion table in churches, is a tablet 
conveniently fixed, to receive the money offered at fune- 
rals according to the quality of the deceaſed ; which has 
been obſerved to be a ptovidential augmentation to 
ſome of thoſe poor churches. Aenne: Glofſ. At firſt the 
church had no other revenues beſide theſe oblations, till in 
the fourth century it was enriched with lands and other 
poſſeſſions. Blount, Oblations, Sc. are in the nature 
of tithes, and may be ſued for in the ecłleſiaſtical courts, 
and it is ſaid are included in the act q & 8 W. z. for re- 
co of ſmall tithes under 405. by the determination 
of p ices of peace, Sc. Count. Parſ. Compan. 137, 
138. | 1 0 N. 5 
OBLIGATION, (ohligatis) Is a bond, containing a pe- 
nalty, with a condition annexed for payment of money, per- 
formance of covenants, or the like: it differs from a bill, 
which is generally without a penalty or condition, tho? a bill 
may be. obligatory. Co. Lit. 112. And obligations may 
be by matter of record: as ſtatutes and recognizances, 
to which there are ſometimes added defeaſances, like the 
condition of an obligation : but when the obligation is 
ſimple, or ſingle, without any defeaſance or condition, it 
is moſt properly called ſo. 2 Shep.. Abr. 475. Simony or 
uſury againſt the ſtatutes, is pleadable in avoidance of ob- 
higations, &c. See Bond. See alſo Stat. 38 Ed. 3. ff. 1. 
c. 4. 4 Ann. c. 16. ſect. 12, 13. 2 Geo. 2. c. 25. ſect. 3. 
and as to the King 13 R. 2. fl. 1. c. 14. 33 H. C. c. 39. 
ſeal. 50, &c. and Tab. to Stat. tit. Debts to and from the 
mg. See farther as to Obligations, 16 Vin. Ar. and 
ew Ar. tit. Obligation; and ſee Condition. 


_ the perſon to whom it is entered into. 
| ore the coming in of the Normans, writings obliga- 
tory were made firm with golden croſſes, or other ſmall ſigns 
or marks. But the Normans began the making ſuch bills 
and obligations with a print or ſeal in wax, impreſſed with 
every one's ſpecial ſignet, atteſted by three or four wimneſles. 
In former time many houſes and lands thereto paſſed by 
grant and bargain, without ſcript, charter or deed, only 
with the landlord's ſword or helmet, with bis horn or cup; 
and many tenements were demiſed with a ſpur or curry- 
youre. with a bow, or with an arrow. Cawell. See 
OBOLATA TERRA, Is, according to ſome accounts, 
half an acre of land; but others hold it to be only half a 


perch. Spelm. Gioſſ. | 
7 Z OBVENTIONS, 


OBLIGOR, Is he who enters into an obligation, and 
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© OBVENTIONS, (o en,⁴ον Are offerings or irhes | 
and oblations, - obventions and offerings are enerally | the 
ſame thing, tho ob vention has been eſteemed the moſt com- 
prehenſive. The profits of the churches in London were 
formerly the oblations and obvenzions ; for which a remedy 
is given by law : but the tithes and profits ariſing to the 
London clergy are now ſettled and appointed by act of par- 
lament. Count. Par/. . 128. Rents and revenues 
of ſpiritual livings are called obventions. 12 Car. 2. c. 
11.———Margeria Comitiſſa de Warwick Univerfis Sante 
Matris Ecclefie filiis, &c. dedi omnes obventiones tam in 
decimis majoribus & minoribus, quam in aliis rebus de af- 
artis de W. & decimam pannagit, &c. MS. penes Will. 
Dugdale, Mil. See Oblarrons., 
. OCCASIO, Is taken for a tribute which the lord im- 
poſed on his vaſſals or tenants; tropper occaſiones bellorum 
vel aliarum r Fleta, lib. 1. c. 24. 5 
OCCASIONARI, Signifies to be charged or loaded with 
payments, or occafional penalties. Non propter hoc occa- 
ſionentur coram domino rege 2 jcaarits, © Stat. Ed. 2. 
Anno 21. So in Fleta, Ita quod ipſi vigilatores non occaſi- 
onentur. Lib. 1. cap. 24. par. 7. | * 
OCCATIONES, Are afſerts, whereof Manwood ſpeaks 
at large; the word is derived ab occando, i. e. harrowing or 
breaking clods. See Spelman's Gloſſary, verbo Eſſartum. 
- Efſarta vulgo dicuntur que apud Ifidorum occationes nuncu- 
pantur. Lib. Niger Scacc. par. 1. cap. 13. | 
= poſſeſſion 
nes on the 


_ - OCCUPANT, (occupans) Is he who firſt 
of a thing. An iſland in the ſea, precious 
ſea ſnore, and treaſure diſcovered in a ground that has no 


particular owner, by the laws of nations belong to him 


who finds them, and gets the firſt occupation of them. 
Treat. Laws 342. See Literary Property, and Black. Com. 
2 V. 3, g, 258, 400. | 
The Haw of occupancy is founded upon the law of na- 
ture, viz. Quad terra manens vacua occupanti conceditur. 
So as, upon the firſt coming of the inhabitants to a new 
country, he who firſt enters upon ſuch part of it, and ma- 
nures it, gains the property (as is now uſed in Cornwall, 
&c. by the laws of the Starnaries, under certain regula- 
tions, for which ſee the Stannary laws) ; fo that it is the 
attual ' poſſeſſion and manurance of the land, which was the' 
fot canſe of occupancy 
actual entry. Sid. 367. Geary v. Bearcroft. 

; Where a man finds a piece of land which no other 
poſſeſſes or hath title unto, and enters upon the fame, this 
gains a property, and a title by occupancy : but this man- 
ner of gaining property of lands has long ſince been of no 
uſe in England; for lands now poſſeſſed without any title 
are in the crown, and not in him who firſt enters. Bid. 218. 
Tho' an eſtate for another's life, by our ancient laws, — 
he gotten by occupancy :. As for example; A. having lands 
granted to him for the life of B. dieth without making 
any eſtate of it; in this caſe, whoever firft enters into the 
land after the death of A. getteth the pro for the re- 
mainder of the eſtate granted to A. for the life of B. For 
to the heir of A. it cannot go, not being an eſtate of in- 
heritance, but only an for another man's life; 
which is not deſcendible to the heir, unle/5- be be ſpectally 
named in the grant And the executors of A. cannot have 
it, as it is not an eſtate teſtamentary, that it ſhould go to 
the executor as goods and chattels; ſo that in truth no 
man can intitle himſelf unto thoſe lands: therefore the 
law prefers him who firſt enters, and he is called occupans, 
and ſhall hold the land during the life of B. paying the 
rent, and performing the covenants, &c. Bae. Elem. 1. And 
not only if tenant pur terme d auter vie dies, living 42 
que vie; but if tenant for his own life grant over his eſtate 
do another, and the grantee dies before him, there ſhall 

be an occupant. Co. Lit. 41, 388. A man cannot be an 
occupant but of a void poſſeſſion; and it is not every poſ- 


ſeſſion of a perſon entering that can make an — m4 


for it muſt be ſuch as will' maintain treſpaſs without farther 
entry. Vaugh. 191, 192. Carter 65. - 2 Keb. 250. There 
can be no occupancy by any perſon of what another hath 
a preſent right to poſſeſs: Occupancy by law muſt be of 
things which have natural exiſtence, as of land, Sc. and 
not of rents, advowſons, fairs, markets, tithes, Ge. 
which lie in grant, and are incorporeal rights and eſtates; 


and there cannot be an occupant of a' copyhold eſtate. 


„and conſequently is to be gained by 


0 1 
Vauigb. 190. Mod. ca. 66. And accupancy of land 5. 
; leaſes and grens being g. 
or grantees, and their he 


our law now ſeldom ha 
nerally made to the” | 


during the life of cefuy que vie, N the lands f 
temainder of the term deſcend to the heir, Se. Ws 


luft. 216. By ſtatute, any eſtate per auter vie ſhall be de. 
viſeable by will in writing; and if no deviſe thereof be 
made, but the heir become ſpecial ocrupant, it ſhall be al 
ſets in his hands by deſcent to pay debts; and if there be 
no ſpecial ocrupunt, it ſhall go to the executors or ad- 
miniſtrators of the party who had the eſtate, and be aſſctz 
in their hands. 29 Car. 2. c. * It hath been adjudged, 
that an heir, executor, &c. ſhall'be charged on this ſta. 
tute with payment of debts only, not legacies, except de- 
viſed particularly out of the eſtate; and an eſtate per aufer 
we of an inteſtate; is not diſtributable. Micb. 8 N. 3 
B. R. 2 Salk. 464. | . | 
The true ground of occupancy is, that anciently alt 
trials of titles were by real actions, therefore he why hag 
the freehold was one, to 'whim the Jaw bad a ſpecial re- 
gard. The ancient law; for _ reſpects, did not al. 
low leaſes for above 40 years, till 21 Hen. 8. 15. And 
another thing was, there was reaſon too, that not only he, 
who had right paratnont, might know how to try his 
ackion, but that the lord might know how to avo for 
his ſervices (which were confiderable things formerly); he 
ought- to know who was his tenant, therefore the law 
provided there ſhould be a perſon on whom he ſhould avoy , 
per ' Bridgman” Ch. J. Curt. 65. in the caſe of Geary v. 
' Bearcroft. 
The ſubject and object of the occupant are only ſuch 
things as are capable of occupancy, and not the freehold 
at all; into which he neither doth, nor can enter; but th: 
law caſts the freebold immediately. upon him who hath made 
himſelf occupant of the Jand, or other real thing whereof he 
is occupant, that there may be a tenant to the gran; per 
Halden 


— 


Vagbun Ch. J. Hill. 19 & 20 Car. 2. in the caſe o 
v. Smallbrooke. 

See farther, 27 Af. 31. 2 Roll. Ar. 151. Cu. Eli. 
158. Lev. 201. Geary v. Bearcroft. 6 Mod. 63, 68. 
Mich. 2 Ann. B. R. Smartle v. Penhallow. See 16 Vin. 
Abr. tit. Occupant; and ſee Life-E}ate. 

OCCUPATION, (oc#upatio)- Signifies in our law uſe or 
tenure ; as we ſay, ſuch land is in the tenure or occupu- 
tion of ſuch a man; that is, in his poſſeſſion or manage- 
ment: Alſo it is uſed for a trade or myſtery. 12 Cr. 2. 
c. 18. 249. And occupationes at large are taken for pur- 
preſtures, intruſions and uſurpations; and particularly for 
-— upon the King, by the fat, de Bigamis, c. 4. 2 

272. oy. | 
|  OCCUPABIT, Is a writ that lies for him who is _ 
out of his freehold in time of war; as the writ novel die: ſin 
lies for one diſſeiſed in time of peace. Ingham. | 
Oe AVE, The eighth day after any feaſt, incluſive. 
tas. 

ODHAL RIGHT. Pontoppidan, in his Hiſtory of Nor- 
way (p. 290.) obſerves, that in the Northern languages 
oDH ſigni fies proprietas, and ALL totum. Hence he derives 
the oDHAL rigbt in thoſe countries; and hence too, per- 
haps, is derived the uda right in Finland, &c. (See Mc 
Doual. Inft. part. 2.) Now the tranſpoſition of theſc 
Northern ſyllables, auLfoDa, will give us the true ety- 
mology of the allodium, or abſolute property of the Hu- 
difts; as, by a ſimilar combination of the latter ſyllavic 
with the word rER (which ſignifies: a conditional re 
or ſtipend) rx or 1 will denote ſtipendiary pro- 
perty. Black. Com. 2 V. 45. . a 4 

ODIO ET ATIA, Was a writ anciently called breve 
bons & malo, directed to the ſheriff to inquire whether a 
man committed to priſon _ ſuſpicion of murder, were 
committed on juſt cauſe of ſuſpicion, or only upon malt 
and i will: And: if upon the inquiſition it were found that 
he was Not guilty; then there iſſued another writ to 
ſheriff to bail him. Reg. Orig. 133. Bratt. ib. 3. © 
20. Stat. 3 Ed. 1. cap. 11. But now taken Way 
by fa 28 Ed. 3. cap. 9. S. P. C. 17. 2 Inf. 42. 9 ef. 
And the patty committed; if intitled to be bailed, un! 
have the cauſe of his-commitment inquired 9 an 
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diſcharged on bail, by ſuing out an habeas ＋. See 


Habeas Corpus. As to the writ De odio a atia 
Com: 3 V. n 


O 2 ONOMUS, Is ſometimes taken for an advocate or 
defender; as, ſummus ſeculurium ceconomus & protector 


Ecclfie. Mat. Parif. anno 1245. en | 
* OECONOMICUS, A word on for the executor of a 
laſt will and teſtament, as the-perſon who had the & 
or fiduciary diſpoſal of the goods of the deceaſed. Hl. 
Dunelm. apud Whartoni Angl. Sacr. par. 1. pag. 784. 

OFFENCE, (deliftum) Is an act committed againſt a 
law, or omitted where the law requires it, and puniſhable 
by it. We. —_ And all offences are capital, or not; 
capital, thoſe for which the offender ſhall loſe his life : not 
capital, where an offender may forfeit his lands and goods, 
be fined. or ſuffer corporal puniſhment, or both - but not 
lofs of life. H. P. C. 2, 126, 134. Capital offences are 
comprehended under high treaſon, petit treaſon, and felony : 
Offences not capital include the remaining _ of the Pleas 
of the Crown, and come under the title of Miſdemeanors. 
An offence may. be greater or 'leſs, according to the place 
wherein it is done. Finch. 25. But the offence will be in 
equal degree in them, who are equally tainted with it; 
and thoſe who act and conſent thereto, are alike offenders. 
5 Rep. 80. Some offences are by the Common law; but 
— | 8 = 

OFFERINGS, Are reckoned among perſonal tithes, 
payable by * to the parſon or vicar of the pariſh, ei- 
ther occaſionally, as at ſacraments, marriages, chriſten- 
ings, churching of women, "burials, Cc. or at conſtant 
times, as at Eaſter, Chriſtmas, Sc. Count. Parſ. Compan. 
137. Stat. 2 & 3 Ed. 6. Stat. 32 Hen. 8. cap. 7. ſefl. 
2. inforces the payment of offerings according to the cuſ- 
tom and places where they grow due. Vide Oblations. 

By ſtat. 2 & 3 Ed. 6. cap. 13. ſeft. 10, All perſons 
who ought to pay gfferings, ſhall yearly pay to the parſon, 
vicar, proprietary, or their deputies, or farmers of the 

riſhes where they dwell, at ſuch four offering-days as 

retofore within the ſpace of four laſt years paſt hath been 
accuſtomed, and in default thereof ſhall pay for their ſaid 
offerings at Eaſter following. 5 

The four offering days are Chriſimas, Eafter, M bisſun- 

tide, and the feaſt of the dedication of the pariſn- church. 


Gibſ. 739. 
OFFERINGS OF THE KING, All offerings made at 

the Holy Altar by the King and Queen, are diftribated 

ancagl the poor by the dean of the chapel : There are 


| twelve. days in the year, called Offering days, as to theſe 


gs, viz. Chriſmas, Eafter, Whitſunday, All Saints, 

tw Teaf's Day, Twelfth » Candlemas, Annunciation, 
Aſeenſum, Trmmity Sunday, St. Jobm I and Michael 
— Day All which are high feſti Lex Conflitutioni 
hy ＋ Aer 
The offering commonly made by James 1. was a piece 
of gold, having on one file the * of the King kneel- 
ing before the altar, with four crowns before him, and 
circumſcribed with this motto, Quid retribuam domino pro 
omnibus gue tribuit mibi ? And on the other ſide, a lamb 
lying near a lyon, with this inſcription, Cor contritum & 
bumiliatum non deſpiciet Deus. Ibid. 
 OFFERFORIUM, Is uſed for a piece of ſilk, or fine 
linen, to receive and wrap up the erings or occaſional ob- 
lations in the church, Statur. Eccl.' S. Pauli London, MS. 


fil. 39. — Offertorium eſſe Sindonem- ſerictam, ſeu lemtea- | 5 


men, in quo fideium oblationes be pro 1 metimes 
this word ſignifies the offerings of the faithful; or the place 
where they are made or kept: Sometimes the ſinging at 
ume of ſacrament, ' . 0 
OFFICE, (Officium) Signifies that funQion by virtue 
whereaf a man hath fome employment in the affairs of 
another, as of the King, or of another perſon. Cowell, 
lt is ſaid, that the word offict principally implies a du- 
ty, and in the next place the charge of ſuch * and 
nes a rule, that where one man hach to do with 
another's affairs againſt his will, and without his leave, 
* an office, and he who is in it, is an officer. 
There is a difference between an office and an employ- 
ment, every office being an employment; but there are 
employments which do not come under the denomination 


| 


\ 


| ſtrangers, and to grant the office to the petitioner with or 


2 


| 
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juſtice, or the actual exerciſe thereof, muſt be executed 
by perſons of ſufficient capacity, and by the perſons them- 


ice and of one office being incident to another. 


le; and of one office being incident to another. 


= OBE. 
of offices; ſuch as an agreement to make hay, plough 
wt herd a flock ; · c. which differ widely from that of - 


ſteward of a manor, &c. 2 Sid 142. 7; 
Buy the 12 Common law, officers ought to be ho- 


neſt men, legal and ſage, & qui melius ſciat Pit officio 
illi intendere; and this, on Lord Coke, was the policy of 
prudent antiquity, that officers did ever give grace to the 
place, and not the place, only to grace the officer. 2 uff. 
32, 456. | | 

Officers are diſtinguiſhed into cibil and military, ac- 
cording to the nature of their ſeveral truſts. Carth. 


Officers are publick, or private; and it is ſaid, that every 


man is a publick officer, who hath any duty concerning 


the publick; and he is not the leſs a publick officer, where 
his authority is confined to narrow limits; becauſe it is 
the duty of his office, and the nature of that duty, which 
makes him a publick officer, and not the extent of his au- 
thority. Carth. 479. 2 5 9 — 
Alſo offices are diſtinguiſhed into ancient offices, and 
thoſe which are of a new creation; and herein it is obſerva- 
ble, that conſtant uſage, hath not only ſanctified the firſt 
eſtabliſhment of ſuch ancient offices, as have exiſted time 
out of mind; but alſo hath preſcribed and ſettled the man- 
ner in which they have and are to continue to exiſt, in 
what manner to be exetciſed, how to be diſpoſed, Sc. 9 
Co. 97. Co. Eliz. 636. 2 Roll. Abr. 182. Go. Car. 
513. 1. Show. 436. | , 
is alſo another diſtinction of offices into judicial, 
and minifterial ; the firſt, relating to the adminiſtration of 


ſelves to whom they are granted; and herein alſo ancient 
uſage and cuſtom muſt govern. 1 Jon. 109. Dav. 35. 
9 UW. 97. 

It may not be improper, here to conſider, 


1. Who hath a right to create and grant, or affign an of- 


2. Of the offence of buying and ſelling an office, and what 
offices are prohibited to —— diſpoſed of = 8 - 
3. What remedies a perſon having a right to an office muſt 
Plurſue, 10 be let into the enjoyment of it, and how a diſturbance 
rs puniſbabie. | . OM" rv ny 2. 
4. Of rhe forfeiture of an office ; and where for corruption, 
bribery; extortion, and oppreſſive proceedings, officers are pu- 


niſbable 


1 Who hath a right to create and grant, or affign as of - 


The King is the univerſal officer and diſpoſer of juſtice 
within this realm, from whom all others are faid to be 
derived; yet he cannot create a new office inconſiſtent 
with our conſtitution, or prejudicial to the ſubject. 12 
. 116. 1 Noll. Rep. 206. Carth. 478. | = 
There are three things, ſays Lord Coke, which have 
fair pretences, yet are miſchievous; iſt, new courts ; 
2d, new offices; 3d, neu corporations for trade; and as 
to new offices, either in courts or out of them, theſe, 
cannot be erected without act of parliament; for that 
under the pretence of common good, are exer- 


- 


8 
ciſed to the intolerable grievance of the ae. 2 Last. 


40. f b , 

An office granted by letters patent for the ſole making "I 
of all bills, informations and letters miſſive in the council | 
of York, was held unreaſonable and void. 1 Jon. 231. 

Mounſow v. Lyfter. 6, MM. Ro] 
One Chute petitioned the King to erect a new office for 
regiſtering all ſtrangers within the realm, except merchant 


without a fee; and it was reſolved by all the judges, 
that the erection of ſuch new offices for the benefit of - 
SONY HS againſt all law, of what nature ſo- Gy 
ever. 1 Co. 116. and ſeveral caſes there cited to this "0 


ſe. Lol 
"The King cannot grant to any perſon to hold a court 
of equity, tho' he may grant zenere placita ; for the diſpen- 
ſation of equity is a 7 ial truſt committed to the King, 


and 
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and not by him to be intruſted with any other, except his 
Chancellor. Hob. 63. 8 . 3 
W bere- ever one office is incident to another, ſuch in- 
cident office is regularly grantable by him who hath. the 
principal office; and on this foundation it hath been held 
that the King's grant of the office of county clerk was void, 
it being inſeparably incident to the office of ſheriff and 
could nat by any law or contrivance be taken away from 
him. 4 Co. 32. Mitton's caſe. | 
So the office of chamberlain or the King's Bench priſon, 
is inſeparably incident to the office of marſhal ; therefore 
a grant of the office of marſhal with a reſervation of the 
ce of chamberlain is void, 1 Salk. 439. Per Holt Ch. 
I Leon. 330, 321. RF 
So it hath been reſolved, that the office of Exigenter 
of London and other counties in England, is incident to 
the _ 0 _— ws B. 1 * a 
grant thereof King, tho' in the vacancy of a 
Chief Juſtice, * null and void. Dyer 178. 4. pl. 25. 
a 152. and ſee Show. Par. Ca. Sir. Rowland Holt's 
e | | 


Lord Coke ſays, that the juſtices of courts did ever ap- 
point their clerks, ſome of which after by preſcription 
grew to be officers in their courts; and this right which 


a 


they had of conſtituting their own officers, is further con- 


firmed to them by Wem 2. c. 30. The reaſons are; iſt, 
For that the law ever appoints thoſe who have the great- 
eſt knowledge and ſkill, to perform that which is to be 
done. 2dly, The officers and clerks are but to enter, 
inrol, or effect that which the juſtices adjudge, award 
or order ; the inſufficient doing whereof we the pro- 
ceeding of the . erroneous, than which nothing 
can be more diſhonourable and grievous to the juſtices, 
07 prejudicial to the party. 2 If. 425. 4 Mod. 173. 


2. Of the offence of buying and elk 
Mees > —— — . tn diſpoſed of. 
The taking, or giving, of a reward for offices of a 
publick nature is ſaid to be bribery ; and nothing can be 
more prejudicial to the good of the publick, than to have 
places of the higheſt concern, (on the due execution where- 
of, the happineſs of both King and people depends,) diſ- 
poſed of not to. thoſe who are moſt able to execute, but 
to thoſe who are moſt able to pay for them; nor can any 
ting be a greater diſcouragement to induſtry and virtue, 
than to ſee thoſe places of truſt and honour, which ought 
to be the rewards of thoſe who by their induſtry have qua- 
lified themſelves: for them, conferred on ſuch who have 
no other recommendation, but that of being higheſt bid- 
ders; neither can any thing be a greater temptation to of- 
ficers to abuſe their power by bribery and extortion, and 
other acts of injuſtice, than the conſideration of the great 
- expences they were at in gaining their places, and the ne- 
ceſſity of ſometimes ſtraining a point, to make their bar- 
gain anſwer their expectations. 2 If. 148. 1 Hawk. 
P. C. 166—8, 9. It is ſaid to be malum inſe, and indict- 
able at Common law. Ney 102. Moor 781. 

For which reaſons, among many others, is is expreſaly 
enacted by 12 Ric. 2. c. 2. That the chancellor, trea- 
ſurer, keeper of the Privy ſeal, ſteward of the oy 
houſe, the King's chamberlain, clerk of the rolls of t 
juſtices of the one bench and of the other, barons of the 
8 and all others who ſhall be called to or- 
dain, name, or make juſtices of the peace, ſheriffs, eſchea- 
tors, .cuſtomers, comptrollers, or any other officer or 
miniſter of the King, ſhall be firmly ſworn that they 
| ſhall not ordain, name or make any of the above-men- 
tioned officers for any gift or brokage, favour or affec- 
tion ; nor that none who ſueth by himſelf, or by others, 
vily or openly, to be in any manner of ole, ſhall 

ut in the ſame office, or in any other, but that they 
e all ſuch officers and. miniſters, of the % and moſt 
lawful men, and fufficient to their eſtimation and 


ledge. 

And by the 4 . 4- c. 5. it is enacted, That no ſheriff 
ſhall let his bailiwick to farm to any man for the time he 
occupieth ſuch office. | 


an office, and what 


knowW- 


ö 


O F F 


6 Ed. 6. c. 3 * | x; 
it is | tif an on bargain or 
{ell any office, or deputation of —_— or any 1 
of any of them, or receive, any money, fee, Cc. direcl. 
ly or * or take any xg Sc. to receive an 
money, Ge. directly or indirectiy, for any office, or fo 
the deputation of any office, or any part of any of them 
or to theziutent that any perſon ſhould have, exerciſe or 
enjoy an office, or the deputation of any office, or 
part of any of tem, which ſhall in any wiſe concern th. 
adminiſtration.gr execution of juſtice, or the receipt, G 
of any the King's treaſure, &c. or the keeping of any of 
the King's towns, Cc. being for a place of ſtrength and 
defencez or which ſhall concern or touch any clerkſhip to 
be occupied in any manner of court of record wherein 
zuſtice is to be miniſtered; that then ev perſon, that 
ſhall ſo offend, ſhall not only-loſe and forfeit all his and 
their right, intereſt and «eſtate, in or to any of the ſad 
office or offices, Sc. but alſo perſons who ſhall give or 
pay any ſum of money, &c. or ſhall make any promiſe, 

c. ſhall immediately, be . wy a diſabled perſon in 
the law to all intents and es to have, Oc. the ſaid 
— * Red, That bargains, ſales promiſe 

« It is enacted, t ins, ſales, promiſes. 
bonds, agreements, covenants and Der 
void to and againſt him and them, by whom any ſuch 
bargain, &c. ſhall be made.” 
Provided always, That this act, ſhall not extend to 
any office, whereof any perſon is ſeiſed of any eſtate of in- 
heritance; nor to any office of parkerſhip, or of the 
ing of any park-houſe, manor, gamen, chaſe or f. 
or to any of them.” 

It is alſo provided, That this act ſhall not be preju- 
dicial to the chirf juſtices of the King's Bench or Common 
Pleas, or the juſtices of aſſiſe; but that they may do 
in every concerning any office to be given or 
granted by them, as they might have done before the 
making this at.” 

In conſtruction of the laſt mentioned ſtatute, the 
following opinions have been holden. | 

I. regiſter and com- 


t the office of chancellor, 

miſlary in eccleſiaſtical courrs, are within the meaning of 
the ſtatute, maſmuch as theſe courts do not only deter- 
mine matters which are brought before them pro ſalute 
anime, but alſo have the deciſion of diſputes concerning 
the lawfulneſs of matrimony, and legitimation of chil- 
dren, which touch the inheritance of the ſubject; and 
alſo hold plea of legacies and tithes, Sc. in which re- 
ſpects they are courts of juſtice. Cro. Fac. 269. 3 bp. 
148. _ Co. 78. Salk. 468. 3 Lev. 28). 2 Ven. 
187, 267. | | ' 

4 It hath been adj , that offices in fee are out of 
the ſtatute; for if the King be ſeifed in fee of a bailiwick, 
and he demiſe the ſame to A. who demiſes to B. rendnng 
the demiſe to B. is not within the ſtatute ; for offices in 
fee being excepted out of the ſtatute, under leaſes of 
ſuch offices are alſo excepted incluſively. 2 Lev. 151- 
Ellis v. Ruddk. | . 

It hath been reſolved, that the place of cofferer 1s 
vidio this ſtatute, and a perſon having once purchaſed 
this place is for ever diſabled to enjoy the ſame; and 
that the King is bound by this ſtatute. 3 Bull. 91. 5 
Arthur Ingram's caſe. Co. Lit. 234. S. C. and 


1 


. 
, 


there (aid, 
that — ng 8 r with 1 ſtatute by any 
non obſtante. Cro. Jac. 385. S. C. cited. * | 
4. It hath been © aac that the ſale of a bailiwick of 
a hundred is not within the ſtatute, for ſuch an office 
doth not concern the adminiſtration of juſtice, nor 
an office of truſt. 4 Leon. 33. Godbolt's caſe. 4 


224. S. C. cited. | 7H . 
5. It hath been «judged, that a ſeat in the fix = 
office is not within 5 tute, being a miniſterial — 
only; and they are but under-clerks, who have ſo m 
a ſheet for copying, &c. but one judge held it not 17 
able at Compare law for the 2 ſons z iſt, 
couragement of merit and i adh, . 
«ag and exaction of exceſſive Go. zdly, From — 
being a great charge to ſuits. 4thly, It exemp® 


is it 


| * 


W 


* 


Preced. Chan. 199. 


for an office in tail, or for life; but this 1s to be under- 


2 | f 
* 
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erfons, ho enter by theſe means, in a great meafure 
oy. due re ulations under which they ought to be; 
for rlieyware not ſo eaſily removed, as if they were at the 
win of him who hath the diſpoſal of them. Fach 26 
Car. 2. in C. B. Sparrow v. Reynolds. 8 

6 it has been held, that this ſtatute doth not extend 
to military officers; and that the ) & M. which re- 
quires, that every commiſſion'd officer, before his commiſ- 
ſion is regiſtered, ſhould take the oath there mentioned, | 
that he had not directly or indirectly given any thing for 
procuring the commiſſion, but the uſual fees, extended 
only to horſe, foot and dragoons, but not to the marines, 


3 
% 


J. It hath been adjudged, that the ſale of the depu- 
tation of the office of provoſt . marſhal of Jamaica, is not 
within the ſtatute; becauſe this. ſtatute does not extend 
to the plantations. 4 Mad. 222. Salk. 41 1. Blankard 
v. Galdy. 2 Mod. 45. S. P. undetermined, and there 
faid arguendo, that ſo good a law ſhould have as exten- 
five a conſtruction as poſſible. e 

8. In a writ- on a judgment in Jreland, it was held 
clearly, that the office of clerk of the crown, and clerk of 
the peace, was within the ſtatute; but that this law did 
not extend to Jreland, not being enacted there. Trin. 9 
Geo. 2. in B. R. Maccarty v. Wickford,  __ | 

9. It hath been held, that one who makes a contract 
for an office, contrary to the purport of this ſtatute, 1s 
ſo far diſabled to hold the fame, that he cannot at any 
time during life be reſtored to a capacity of holding it 
by any grant or diſpenſation whatſoever. "Hob. 75. G. 
Lit. 234. Coo. Car. 361. Cro. Jac. 386. -* ; 
10. It is held, that where an office is within the ſtatute, ; 
and the falary is certain, if the principal-make a deputa- | 
tion, reſerving a leſſer ſum out of the ſalary, it is 
good]; ſo if the profits be uncertain ariſing from fees, 
if the principal make a deputation, reſerving a certain 
ſum out of the fees and profits of the office, it is good; 
for in theſe caſes the deputy by his conſtitution is in 
place of his principal, yet he has no right to his fees, 
they ſtill continue to be the principal's; ſo that as to him 
it is only reſerving a part of his own, and giving away 
the reſt to another; but where the reſervation. or agree- 
ment is bot to pay out of the profits, but to pay gene- 
rally a certain ſum, it muſt be paid at all events; and a 
bond for peformance of ſuch agreement is void by the 
ſtatute. Salk. 468, 6 Mad. 234. Godolphin v. Tudor. 
Comb. 356. S. P. f „ | 

11 + hath been held, that this being a publick law, 
the judges ex officio are to take notice of it; but yet it 
ſeems the more regular and ſafe way to plead it; but it 
hath been reſolved, that a perſon in pleading this ſtatute 
need not alledge, that the party againſt whom it is plead- 
ed is not within any of the provi/o's or exceptions in the 
ſtatute; but that if he be, it muſt come on his ſide to 
ſhew it. | Trin. 9 Geo. 2. in B. R. Maccarty v. Wickford. 
Sed. qu. Alſo vide 2 And. 55, 1079. Smith v. Coteleſbill. 
If judicial offices are faleable, that are not within the 
ſtatute, ſee Ld. Raym. 1245, e 
3. What remedies a perſon having a right to an office muſt 
Purſue, to be let into the enjoyment of it, and how à diſturb- 
ance is puniſhable. © e 


It is held clearly, that an aſſiſe lay at common law for 
an office, and that therefore tho the ſtatute of Vein. 
2. cap. 2.5. ſpeaks only of offices in fee, yet an aſſiſe lies 


ſtood of offices of profit, for of an office of charge and no 
profit, an aſſiſe does not lie. 8 C. 47. a. John Webb's 
caſe. 2 Inſt. 412. S. P. . 

But a man ſhall not have an aſſiſe of the whole office, 
unleſs he be diſſeiſſed of the whole; yet if a man be 
diſſeiſed of a parcel of the profits of an office, he ma 
have an aſſiſe for that parcel only. 3 85 49. b. 2 Il 
412. to ; 

In an afliſe for an office newly erected and conſtitut | 

the demandant in his plaint muſt ſhew what fee or profit 
1s granted for the exerciſe thereof, for this office cannot 
have a fee or profit appurtenant to it, as an ancient office 
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maygand far an ofce withou fee or profit no allies, 
8 Ge. 40% Webb's caſe. + - | ; 


in his plaint need not ſhew what fee ↄr profit 9 


ing to it, for it ſhall be intended there is ſome, fee ur 
profit. 8 Co; 49. | Bs | wh 


e nao Wh, in e e $3 
7; In an aſſiſe for an office, the demandant muſt ſhew a 


ſeiſin; but it bath been held, that taking 3 d. for a ca- 
pias againſt H. ĩs ſuffcient ſeiſin of the 
e, on teh no 554) cn of 
Alſo in an aſſiſe for an office, the demandant in his 
potent al ſet forth a title. 3 Mod. 273.  Savier v. 
oh. 24 „ 3 


An afliſe lies for the officer of regiſter of the admiral- 


ty ; for though their proceedings are according to the 
Civil law, yet the right of their office ai at 
the Common law; fo of the maſterſhip of an hoſpital, 
being a lay fee. 8 C. 47. 2 nfl. 412. 11 Co. 99. bh. 
.O Yo nk; An SIE 1 

A man may bring an action on the caſe for the profits 
of an office, tho he never had ſeiſin. 1 Mod. 122. per 

An action by a perſon claiming an office againſt thi 


perſon in actual poſſeſſion and receiving the fees is per- 


haps the moſt eligible method that can be purſued, to 
try the queſtion of right. od aha at 
If the King grants the office of comptroller of the cuſ- 
B. durante beneplacito, and A. dies, and 
afterwards the King grants the ſaid office to C and yet 
B. under pretence of ſurvivorſhip, exerciſes the ſaid 
office, and receive the profits thereof: C may have an 
indebitatus aſſumpfit for ſo much money had and received 


to his uſe. 2 Mod. 260; adjudged-upon a ſpecial verdict 
between Arris v. Stukely, Alſo vide 2 Lev, 108. Cragg 


v. Norfolk, And. 1 122. 

4. Of the forfeiture of an office; and. where for corrupti- 
on, bribery, extortion, and oppreſſive proceedings, officers are 
pumſbable. z 0 i»; 


Un aid down in general that ian office aQs con- 


trary to the nature and duty of his office, or if he refuſes 
to act at all, that in theſe caſes the office 1s forfeited. 
11 Ed. 4. 1.6. 2 Roll, Abr. 55. Foe | 
But herein it will be neceſſary to conſider more mi- 
nutely, what ſhall be ſaid fuch acts as are contrary to the 
duty of his office, and how far. the ſame; (whether they 
are acts of omiſſion or commiſſion,) amount to a forfeit- 
ure; herein it hath been clearly agreed, that a gaoler 
by ſuffering voluntary eſcapes, by abuſing his priſoners, 
by extorting unreaſonable fees from them, or by detain- 
ing them in gaol after they have been legally 9 1 


and paid their. juſt fees, forferts his ice; for that in the 


grant of every office it is implied, chat the grantee exe- 
cute it G. and diligently, Co. Lit. 233. 9 Co. 
50. 3 143. 4 f 

But it is held. that one negligent eſcape is not a for- 
feiture, though a voluntary one is, but that two ne- 
gligent eſcapes amount to a forfeiture.” 39 Hen. 6. 33. 
2 Roll: Abr. 155. 2 Vern, 173. and ſee ſtat. 8 & g . 
3. cap. 27. tit. Gaoler. a 50 
There are, r Coke, three cauſes of forfeiture 
or ſeiſure of offices by matter in deed. . 1ſt, By Abuſer, 
2dly, Nonuſer 5 3dly, Refuſal. l * 

_ Iſt, Abuſer; as by a marſhal or other gaoler's permit- 
ting eſcapes. 2dly, 122 in which there is this 
difference, when the office concerns the adminiſtration of 
juſtice or the commonwealth, the officer ex officio ought 
to attend without requeſt, there by nonuſer or non- 


attendance the office is forfeited; but where an of- 


ficer is not obliged to attend, but upon demand or re- 


queſt made by him whoſe officer he is, there without ſuch 


demand or requeſt, there can be no forfeiture, and here- 


in alſo Lord Coke.in another place takes the following di- 
verſity, viz. that non-uſer of itſelf, without ſome ſpecial 


damage, is no forfeiture of private offices, but that it is 
otherwiſe of a publick one, which concerns the admini- 
ſtration of juſtice.  2dly, As to refuſal, he ſays, that in 
all caſes where an officer is bound upon requeſt, to ex- 
erciſe his office, if he does not do it upon requeſt, he 

8A | forfeits 


of filizer d 
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Fa gaoler leave his priſon door unlocked, and the 


not obſerved and fulfilled,” the office” js loft for ever, for 
ditions; therefore if the office of foreſter, c. deſcend 


pPuties, they become farfeited. Ch. Lit. 233. b. 8 ©. 


office. 4 


right appearing of record, the ſame muſt be defeated 


5 
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forfeits it; as if the ſteward of a manor be requeſted | 
by me lord to hold à court, if he does not do it, it isa 


forfeiture, 6 C. 50. Co. 


priſoners eſcape, it js got Gly & negligent but volunta- 
If conditions in law, which are annexed to offices, be 


theſe conditions arè às ſtrong and binding as expreſs con- 


to an infant or feme covert, (where: by law they may 
ſo deſcend) and theſe are not exerciſed by ſufficient de- 
44. Cro. Car. 5560. Hard. 11. 

Inſufficten 


| 
" Infaſiciency is an original incapacity which creates 
the forfeiture of an office; fo if a ſuperior puts in a de- 
puty into un office, which may he exerciſed by deputy, 
who is ignorant and*unſkilful, this is a forfeiture of the 
d. 29. r ane 
If the Kin e an office in any of the courts at 
Wniinfer, the judges may remove an officer for inſuf. 
ficiency, and they are the proper judges of his abilities. 
4 Mod. 30. arguendd. Where an officer may be re- 
moved, but not abridged of his fee. x Roll. Rep. 
$2-2. | IP92T DOR (1 93 5 133 
4 philizer of C B. being abſent two years, and having 
farmed out his office from year to year, without licence 
of the court, was diſcharged by the Chief Juſtice, ex 
aſſenſu ſociorum ſuorum, by words ſpoke openly in court; 
and tho' there was no record made of the diſcharge, nor 
no legal ſummons for him wg anſwer D any accuſation, 
yet the diſcharge was hel 5 er 114. B. pl. 6 
1 Roll. Abr. 155. S. C. wo . "4 
*quedam recorda contra officit ſui debitum; and it was ob- 
Jetted, 1ſt, That it was not certain enough, becauſe not 
ſhewn what records: to which the court anſwered, that it 
would be prolix, and then he having ſpoiled the records, 
they are not perhaps to be had. ad objection, That it 
may be he did it by chance, and not wilfully ; to which 
the court ſaid, that the concluſion contra offictt ſui debitum 
includes that. 1 Keb. 597. Pilkington's caſe. 
But if the King grants an office which concerns truſt 
and diligence to two, and one is attainted, the entire 


office is forfeited to the King; for he cannot make one 


occupy in common with another. Plow. 180. 


Wherever an officer, who holds his office by patent, 
commits a forfeiture, he cannot regularly be turned out 


without a ſcire facias, nor can he be ſaid to be compleatly 
ouſted or diſcharged without a writ of diſcharge for his 


by matter of as high a nature, But for this ſee 1 
155, 198, 211. 9 Co. 98. C. Lit. 233. Cro. Car. 
60, 61. 1 Sid. 81, 124. 8 Co. 44. 5. 1 Roll, Abr. 
580. 3 Mod. 335. 3 Lev. 288. 1 
All officers are puniſhable for corruption, and op- 
preſſive proceedings, according to the nature of the of- 
fence, either by indictment, attachment, action at the 
n of the party injured, loſs of their offices, Sc. 6 
d. 96. 
. Bot Felde the puniſhment by indictment, Sc. all 


officers, and are to ſee that no abuſes are committed by 
them, which may bring diſgrace on the courts them- 
ſelves : The court of King's Bench, by the plenitude of 
its power, exerciſes a ſuperintendency over all inferior 
courts, and hay grant an attachment againſt the judges 
of ſuch courts for oppreſſive, unjuſt, or irregular prac- 
tice, contrary to. the obvious rules of natural juſtice, 

Dyer 218. Palm, 564. 1 Salk. 210. 

As to extortion by officers, it is ſo odious, (being 
more henjous, as Lord Coke ſays, than robbery, as it 
is uſually attended with the aggravating ſin of perjury,) 
that it is puniſhable at Common law by fine and i.npri- 
ſonment, and alſo by removal from the office in the ex- 
ecution whereof it was committed; and is defined to be, 
the taking of money, by any officer, by colour of his 
office, either where none 1s due, or not ſo much is due, or 
where it is not yet due. Co. Lit. 368. b. 2 Inſt, 209. 


- 


 Ruſbw. 


ent b | 114. 2 Fern. 189, 269. Bridgm. 27. 
courts of record, have a diſcretionary power over their- 


= a * 8 7 
* " 


* 
* - 
* 
0 * 
ah 


9% Co. 102. 2 Roll, Abr. 32, 57, Cro. Car, 433, 
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But the ſtated and known fees allowed by the cou 

of juſtice to their reſpective officers, for their labour ard 

trouble, are not reſtrained 5 2 common. law, or bi 
ore 


— 


the ſtatute of im. 1. therefore fuch fees may be legally 
demanded, without danger of extortion. 21 Hey, ). 17 
Co, Lit. 368. wg pew 
Alſo it ſeems, that an officer, who takes a reward vo. 
luntarily given him, and which has been uſual in certain 
caſes, for the more 1 ot expedious performance of 
his duty, cannot be ſaid to be guilty of extortion; ſor 
without ſuch premium it would be impoſſible, in man 
caſes, to have the law executed with vigour and "woes 
2 Infl. 2:0. 3 Inf. 149. Cv. Lit. 368. 

But it has been always held, that a promiſe to pay an 
officer money, for ca, * thing which the law will not 
ſuffer him to take any thing for, is merely void, howe. 
ver voluntarily it may appear to have been made. 1 Rall 
Abr. 16. 1 Roll. Rep. 313. Noy 76. 1 Jon. 65. Cn, 
Eliz. 654. . Moor 468. Cre, Jac. 103. 

As to bribery, it is ſaid, in a large ſenſe, to be the re. 
ceiving, or offering, of any undue reward, by, or to, 
any perſon, whoſe ordinary profeſſion relates to the ad. 
miniſtration of publick juſtice, in order to incline him 
to a thing, againſt the known rules of honeſty; but in 
ſtrict ſenſe, it ſignifies the taking any thing valuable, 


| by one in a judicial place, for 5 his office, or by 


colour of his office, but of the King only; alſo it ſigni- 
fies the taking, or giving a reward, for offices of a pub. 
lick nature, which manifeſtly tending to diſcourage 
men, and to introduce corruption, is highly puniſhable 


3 N | by the Common law. Forteſcue de Laud. cap. 51. 3 lu. 
An officer was turned out, becauſe that he /poliavr | 


145, 149. Hob. 9. Cro. Jac. 65. 

* is Tha, that 75 8 law bribery in a judge, 
in relation to a cauſe depending before him, was looked 
upon as an offence of ſo heinous a nature, that it was 
ſometimes puniſhed as high treaſon, before the ſtatute 
26 Ed. 3. 3 Infl 145. 1 Leon. 291. Cre. Jar. 65. 
Gllefiion part 1. a. fol. 31. | 

Alſo it is ſaid, in general, that all wůifful breaches, of 
the duty of an office, are forfeitures of it, and puniſhable 
by fine, Cc. for ſince every office is inftituted, not for 
the ſake of the officer, but for the of ſome other, 
nothing can be more juſt, than that he, who either - 
glects or refuſes to anſwer the end, for which his cfice vas 
ordained, ſhould give way to others, who are both abe 
and willing to take care of it, and that he ſhould be pu- 
niſhed for his negle& or oppreſſive execution, but the 
particular inſtances wherein a man may be aid to act 
contrary to the duty of his office, tho' various, are jet 
ſo generally obvious, that it is needleſs to enumeiate 

them. Co, Lit. 233, 234. 

See alſo 2 Inf. 43. Cro. Car. 491. The King v. Rock. 

3 Mod. 146. 8. 2 9 Co. 50. a. Cro Elz. 389. | 
And. 29. Poph. 117. Moor 707. 2 Mod. 121. On. 
Fac. 17, 18. 11 Ed. 4. 1. 20 Ed. 4. 56. 39 Hen 6. 
32. 22 K. * 8 H. 4. 18. 2 Hen. J. 11. 14 Hen. 
7. 1. 2 Roll. Mr. 155, 7 OG. 34. Poph. 119. ! 
Lev. 71. Raym. 216. 3 Leu. 288. e 16 _ 

378. 
Sir Henry Nevil's caſe and 1 Sid. 91. The King v. G- 


ver. 
| And vide alſo, 1 Sid. 94, 152. 1 Lev. 75. 1 Kt. 


49. Raym. Hurft's caſe.” 5 Med. 431. Carth. 438. 
7 be tin V. Dr. Burnell. 4 I 200. Biſbep of Sli 
bury's caſe. Moor. 808. S. C. And Black Cm. 3 J. 
ni 1.292. a. 36... | 

br more learning on this ſubjef, ſee 16 Vin. Abr. and 3 

New Abr. rit. Office and Officers. | 

And ſee the ſtatutes, 1 Ann. c. 2. & c. 8. 6 Cen. 1 
c. 4. 9 Geo. 2.c. 26. and 16 Geo. 2. c. 30. ö 

OFFICES OF THE GOVERNMENT. The parla- 
ment in former times had a right in nominating, PlaciSs 
and diſplacing the Great ers of the Kingdom, mn 
they corrupted or miſcounſelled the King, of whi 
many inſtances may be given. Pryn 


the * uſe, of any thing en of his office who py 


OFFICE FOUND, Is where an inquiſition is made to 


r. . 0 -& — ene a> 4 


co — © 
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b. and it is found by dhe inquiſition... In this {igiilf-, 
rol PE uſed in the lt. 23 H. g. c. 20. and Staund- 
ford's Prariy. Pag. 60, where 10 traverſe an office, is to 
traverſe an inquiſition taken of office : And to return an 
office, en that which is found by virtue of the 

re | | 

eg. BH Cn kinds of offices iſſuing out of the Exche- 

by commiſſion, viz. an office to intitle the King, in 
the thing inquired. of; and an office of inſtruction. 6 Rep. 

2. The e of intitling, doth veſt the eſtate and, poſ- 
Mon of the land, c. in the King, who had therein be- 
fore only a right or title; as where an alien purchaſes 
lands, a perſon is attaint of felony, or the like : And the 
other affice, is where land is veſted and ſettled before in 
e King, but the particular thereof doth not appear upon 
record. 4 Rep. 58. Plowd. 484. And the effect of this office 
is, that the King, from the time of finding, ſhall be an- 
ſwered the profits without entry, Sc. 5 Rep. 32. 10 Rep. 
116. If any office be wrongfully.found.:; Thoſe who are 

ieved, may be relieved by a . or Monſtran de 
Bra, by pleading or petition: For every office is in na- 
ture of a declaration, to which any man may plead, and 


offices are found before the eſcheators, they muſt be deli- 
vered by indenture under the hands and ſeals of the ju- 
rors. Dyer 170. The King by the Common law is not in 
poſſeſſion of lands, forfeited for treaſon, during the life 
of the offender, without an office found > But the lands, 
whereof a perſon, attainted of high treaſon, dies ſeiſed of 
an eſtate in fee, are actually veſted in the King, without 
any ice; becauſe they cannot deſcend, the blood being 
corrupted, and the freehold ſhall not be in abeyance. 2 
Hawk. P. C 448. Vide flat. 33 H. 8. c. 20. There may be 
an office, and Scire facias, and ſeizure on ſuch office, &c. 
See Inquifition. And Black. Com. 3 V. 2:58, 259. 
OFFICE OF THE COURT. --It is the Mice of the 
Courts at Weſtminſter, to take notice of cuſtoms of Lon- 
don,” Sc. and to allow many things, grant new trials, 
prohibitions, Sc. 12 

OFFICIAL, (officialis) By the ancient Civil law, ſigni- 
hes him who is the miniſter of, or attendant upon a ma- 
giſtrate. In the Canon law, it is he to whom any b1ſbop ge- 
nerally commits the charge of his ſpiritual juriſdiction ; 
and in this ſenſe there is one in every diocele called Offi- 
tialis Principalis, whom the laws ſtile Chancellor ; and the 
reſt, if there are more, are by the Canoniſts termed 
ciales foranei, but by us Cmmiſſaries. In our ſtatutes this 
word ſignified properly him whom the Archdeacon ſubſti- 
tutes for the executing his juriſdiction, as appears by fat. 
32 H. 8. c. 15. The archdeacon hath an official, or church 
lawyer, to aſſiſt him, who is judge of the archdeacon's 
court. Hood's Inſt. 30, 505. . 

OFFICIARIS NON FACIENDIS VEL AMOVEN- 
DIS, Is a writ directed to the magiſtrates of a corpora- 
tion, requiring them to make ſuch a man an officer, or to 
put one out of the office he hath, until enquiry is made ef 
his manners, Sc. Reg. Orig. 126. 

OFFICIUM CURTAGII PANNORUM, Granted to 
William Oſborne. Anno 2 Ed. 2. Extract. Fin, Cancell. 

OIL. The lord mayor of London, and the maſter and 
wardens of the Tallow Chandlers company, are to ſearch 
all oils brought to London; and if any is deceitfully mixed, 
they may throw it away, and puniſh the offenders: And 

officers in corporations have like power. Stat. 3 
H. 8. cap. 14. Duties on hempſeed oil, rape oil, and 
2 ſeed oil, and olive oil. 2 W. & M. ſeſſ. 2. c. 4. 
9. 41. 8 N | 

No lamps to be uſed in private houſes but of fiſh oil, 
$ Ann, c. g. ſef. 18. See Guaging, Whales. 

OLD JURY, (Vetus rg, The place or ſtreet 
where the Jews lived in London. See Fews. 

OLERON LAWS, (Uliarenſes Leges) Are the laws 
of King Rich. 1. relating to Maritime affairs, ſo called, 

auſe made by him when he was at Oleron; which is 
an iſland lying in the bay of Acquitain, at the mouth of 
the river Charent, and now belongs to the French King. 
Go. Lit. 260. Theſe laws are recorded in the Black Book 
of the admiralty, and are accounted the moſt excellent 
compolition of Sea Laws in the world. See Selden's 


either oy or confeſs, Sc. Ploud. 448. Bro. 506. Where | 


a. 
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Mere Clagſuitl; 222, 2541, And Black, Om 1 V. 417. 


V.. 6. enn be Gs | 
* OLYMPIAD, (0%. ) An account of time among 
the Greeks, .conlifting of five complete years, (or according 
to ſome a ſpace of four Fears) having its name from the 

Olympick Games, which were Kept, every fifth year, in ho- 
| nour of Jupiter Olympius,. 7 city.of Ohmpia; when 
they entered the names of the conquerors on publick re- 
cords: The firſt Olympiad fell in the year of the world 

3174, Atbelred, King of the Engliſh Saxons, computed 
his reign by Olympriads, Speimn . 

OMER, A meaſure made uſe of by the Jews, of three 
pints and a half. Merch." Did. ene e 
OMlsslONs, Are placed among crimes and offences; 
and omiſſion to hold a court-leet, or not ſwearing officers: 
therein, &c. are cauſes of forfeiture. 2 Hauk. Þ. C73. 
Omi/ſions in law proceedings render them vicious and de- 
fective; as want of warants of attorney entered, Fc. 1 
Keb. 222, 204. Vide Nosfeaſancte. ; 

ONCUNNE, (Sax. On cunnen) ſignifies as much as 
accuſed ; Accuſatus. Leg. Alfred. c. 9 ö 

ONERANDO PRO RATA PORTIONIS, Is a writ” 
that lies for a joint-tenant, or tenant in common, who is 
diſtrained for more rent than his proportion of the land 
comes to. Reg. Orig. 182. r 
O. NI. It is the the courſe of the Exchequer, that as 
ſoon as the ſberiff enters into and makes up his account 
for iſſues, amerciaments, and mean profits, to mark upon 
each head, O Ni, which denotes oneratur, niſi habeat 

ientem exonerationem, and preſently he becomes the 
ing's debtor, and a debet is ſet upon his head; where- 
upon the parties paravaile become debtors to the ſheriff, 
and are diſcharged againſt the King, Sc. 4 in}. 
116. . i e 
. ONUS EPISCOPALE, Were cuſtomary. payments 
from the clergy to their dioceſan biſbop, of Synodals, 
Pentecoſtals, &c. See Epiſcopalia. 1 

ONUS IMPORTANDI, The charge or burden of 
importing merchandize, mentioned in the fat. 13 Car. 2. 

ONUS PROBANDI, i e. The burden of proving, 
is Co 36H EN 7 

OPEN LAW, (Lex Manifeſta) Is the making of law ; 
which bailiffs may not put men to, upon their bare aſ- 


it, Magn. Chart. c. 21. 2 3 
OPEN THEEFT, (Sax. Opentbeof) Is a theft that is 
manifeſt. Leg. Hen. c. 13. a 
OPEN-TIDE, i. e. When corn is carried out of the 
common fields. Brit. | 
OPERARII, Were ſuch tenants who had ſome little 


labours and ſervile works for their lord, being no other 
than the ſervi and bondmen : They are mentioned in ſe- 
veral ancient ſurveys of manors. 

OPERATIO, One day's work performed by a tenant 
for his lord. Paroch. Antiq. 320. 

OPPOSER, An officer belonging to the Green Wax in 
the Exchequer. See Exchequer. 

OPPRESSION, in a private ſenſe, is a trampling upon, 
or bearing down one, on pretence of law, which is un- 
juſt : But where the law is known and clear, tho' it be 
unequitable, the judges muſt determine according to 
that. Yaugh. 37. In another ſignification, it is ſaid by 
' Forteſcue, that all the unjuſt methods invented by princes, 
to extort money from their ſubjeQs, are ſo many foun- 
tains of oppreſſion, which never dry up; for ſucceeding 
Kings ſeldom fail to follow the example of their prede- 
ceſſors. Forteſc. Laud. Leg. Angl. 

_ OPPRESSION OF THE CROWN, HOW RE- 
| MEDIED. The learned Blackſtone treating of the King, 
his dignity, Sc. and obſerving that no ſuit or action 
can be brought againſt him, even in civil matters, be- 


cauſe no court can have juriſdiction over him, proceeds 
as follows, 


Are then, it may be aſked, the ſubjects of England + 


totally deſtitute of remedy, in caſe the crown ſhould in- 


provided a remedy in both caſes. 


ſertion, except they have witneſſes to prove the truth of 


portion of land by the duty of R many bodily 


vade their rights, either by private injuries, or publicks. 
oppreſſions ? To this we may anſwer, that the law has” 


& * 
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1 
And, firſt, as to prfvate injuties; if any perſon has, in 
point of property, a juſt demand upon the King, he muſt 
jon bin in bis Gi Gere, where tis Ghaveellor 


the contract, but to yzRsVUaDB him. And, as to perſo- 
nal wrongs; it is well obſerved by Mr. Locke, The 
harm which a ſovereign can do in his own perſon not 
% being likely to happen often, nor to extend itſelf far; 
<& nor being able by his ſingle ſtrength to ſubvert the laws, 
c nor oppreſs the body of the people, (ſhould any prince 
* have ſo much weakneſs and ill nature as to endeavour 
to do it) the inconvenieney therefore of ſome par- 
« ticular miſchiefs, that may ſometimes happen, when 
an heady prince comes to the throne, are well recom- 
* penſed by the peace of the publick and ſecurity of the 
government, in the perſon of the chief magiſtrate be- 
<4 ing thus {er out of the reach of danger.” 
Next, as to caſes of ordinary publick oppreſſion, where 
the vitals of the conſtitution are not attacked, the law 
hath alſo aſſigned a remedy. For, as a King cannot miſuſe 
his power, without the advice of evil counſellors, and the 
aſſiſtance of wicked miniſters, theſe men may be exa- 
mined and puniſhed. The conſtitution has therefore pro- 
vided, by means of indictments, and parliamentary im- 
peachments, that No MAN SHALL DARE TO ASSIST THE 
CROWN IN "CONTRADICTION TO THE LAWS or THE 


LAND. But it is at the ſame time a maxim in thoſe laws, 


that the King himſelf can do no wrong; ſince it would be 
a great weakneſs and abſurdity in any x tay of poſitive 
law, to define any poſſible wrong, wi 
redrels. - | kh, 
For, as to ſuch public oppreſſions as tend to diſſolve the 
conſtitution, and ſubvert the fundamentals of government, 
they are caſes which the law will not, out of decency, 
ſuppoſe : Being incapable of diſtruſting thoſe, hom it 
has inveſted with any part of the ſupreme power; ſince 
ſuch diſtruſt would render the exerciſe of that power 
precarious and impracticable. For, where-ever the law 
expreſſes its diſtruſt of abuſe of power, it always veſts a 
ſuperior coercive authority in ſome other hand to correct 


it; the very notion of which deſtroys the the idea of ſo- 


vereignty. If therefore (for example) the two houſes of 
parliament, or either of them, had avowedly a right to 
animadvert on the King, or each other, or if the King 
had a right to animadvert on either of the houſes, that 
branch of the legiſlature, ſo ſubject to animadverſion, 
would inſtantly ceaſe to be part of the ſupreme power; 
the balance of the conſtitution would be over- turned; 
and that branch or branches, in which this jüriſdiction 
reſided, would be completely ſovereign. The ſuppoſition 
of law therefore is, that neither the King, nor either houſe 
of parliament (collectively taken) is capable of doing any 
wrong; fince in ſuch caſes the law feels itſelf incapable 
of furniſhing any adequate remedy. For which reaſon 
all oppreſſions, which may happen to ſpring from any 
branch of the ſovereign power, muſt neceſſarily be out of 
the reach of any fated rule, or expreſs legal proviſion : 
But, if ever they unfortunately happen, the prudence of 
the times muſt provide new remedies upon new emer- 
gencies. " 

Indeed, it is found by experience, that whenever the 
unconſtitutional oppreſſions, even of the ſovereign power, 
advance with gigantic ftrides and threaten deſolation to a 
ſtate, MANKIND WIL. NOT BE REASONED.OUT OF THE 
FEELINGS OF HUMANITY ; nor will ſacrifice their L12ER- 
TY by a ſcrupulous adherence to thoſe political maxims, 
which were originally eſtabliſhed to preſerve it. There- 


fore tho? the pclitive laws are ſilent, experience will fur- 


niſh us with a very remarkable caſe, wherein NaTURE 


t any poſſible | 
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AND REASON "PREY AtLeD. When King Famer the Se. 
cond ix v ADEG the fundamental conflitutions of the realm, the 
convention declared an abdication, whereby the throne 
was rendered vacant, which induced a new ſettlement of 
the crown. And ſo far as this precedent leads, and = 


| farther, we may now be allowed to lay down the law of 


redreſs againſt publick oppreſſion. If therefore any fu. 
ture prince ſhould endeavour to ſubvert the conſtitution 
by BREAKING the ORIGINAL CONTRACT between Kin 
and people, ſhould violate the fundamental "lays, ut 
ſhould withdraw himſelf-out of the kingdom; we are 
now authorized to declare that this conjunclian d circum. 
ſtances would amount to an abdication, and the throne 
would be thereby vacant. But it is not for us to fa 
that any one, or two, of theſe ingredients would amour: 
to ſuch a ſituation; for there our precedent would fail 
us. In theſe therefore, or other circutoſtances, which 2 
fertile imagination may furniſh, ſince both law and hifto- 
ry are ſilent, it becomes us to be ſilent too; Jeaving io fy- 
ture generations, whenever neceſſity and the ſafety of the whil; 
ſhall require it, the xx RR TION f thoſe 1NfHERENT (though 
latent) 'PowERs or SOCIETY, which no climate, m tine, 
no conſtitution, no contract, can ever DESTROY or Dixi. 
Black. Com. 1 V. 243, 4, 5. herd, 

OPTION, When a new ſuffragan biſhop is conſecrat- 
ed, the archbiſhop of the province by a cuſtomary preroga- 
tive elaims the collation of the firſt vacant dignity or 
benefice in that ſee, at his own, choice; which is called 
his Option. Cowell. N big | 

OPTIONAL WRIT. A precipe is an optional writ, i.e 
it is in the alternative, commanding the defendant, to do 
the thing required, or ſhew the reaſon wherefore he hath 
not done it. There is another ſpecies of original writs call- 
ed Peremptory, or a Si fecerit te ſerurum, from the words of 
the writ, which directs the ſheriff to cauſe the defendant 
to appear in court, without any option given him, pro- 
vided the plaintiff gives the ſheriff ſecurity effectualj to 
proſecute his claim. Black. Cm. 3 V. 274. 

ORA. This was Saxon money or coin, valued at fir- 
teen pence, and ſometimes according to the variation of 
the ſtandard at twenty pence. It is a word which often oc- 
curs in Domeſday, and the laws of King Canutus. 

ORANDO PRO REGE ET REGNO, An ancient 
Writ. Before the Reformation, while there was no ſtard- 
ing collect for a ſitting parliament, when the Hs f 
Parliament were met, they petitioned the King that he 
would require the biſhops and clergy to pray for the 
peace and good government of the realm, and for a con- 
tinuance of the good underſtanding between his Majeſty 
and the eſtates of the Kingdom; and according]y the writ 
De Orando pra Rege & Regno was iſſued, which was com- 
mon in the time of King Edward 3. Nicholſ. Eng). Hil. 
par. 1 p. 66. 

ORARIUM, The hem, or border of a garment. Cuil 

ORBIS, Anglice, a bonney, a ſwelling or knot in the 

Ah, cauſed by a blow. Bratt. lib. 3. tit. De Corona, ©: 
. 

ORCHARDS AND GARDENS, Robbing them, or 
deſtroying trees in them, how puniſhed, 43 Eli. «7: 9 
Geo. 1. c. 22. The hundred anſwerable for the damage 
9 Geo. 1. c. 22. ſel. 7. 

ORCHEL or ORCHAL, (mentioned in ſtat. Rich. g. 
cap. 8. 24 H. 8. cap. 2. and 3 & 4 Edu. 6. cap. 2.) — 
to be a kind of Phe 4 or rather a kind of ſtone like 2 wh 
_ d _ uſe in their colours. To what duties liable 

C © Be wy af 5 

8 ORDEAL, 3 ORDAL, (ordalium) Is a Sen * 2 
compounded of or, magnum and deal, or delt, Jute 
or as others, from or, which in that une s 40 of 
tive, and del, part, that is, expers criminis, or Not 9k 
but is uſed for a kind of purgation practiſed in 5 18 
times, and in the Cation law called pug 0 by 
There were of this two ſorts, one by fire, 1 f 
water. Of theſe ſee Mr. Lambard, in his Explica o 
Saxon Words, verbo ordalium: of this you 0 D. 


likewiſe Holingſbed, fol. 98. and Hotoman eſpecia 
put. de Fray © dy of five kinds of Þ i 


which he calleth, Feudales probationes, he maketh w 


the fourth, calling it Fxplorationem, & beh. front; 


"I & On 20 I I ẽ᷑ĩu˖ 
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hationis 6, genera fuiſſe animadvertit vir: per flammam, per 
aquam, per ferrum candens, per aquam vel gelidam vel ferven- 
tem, per fortes & per corpus Domini, of all which he al- 
ledgeth ſeveral examples out of hiſtory, very worthy 
reading, See Skene dewerbor. Significat. verbo Machatmum. 

This ſeems to have been in uſe in Henry the Se- 
cond's time, as appeateth by Glanville, lib. 14. cap. 1, 
2. See alſo Verſtegan, cap. 3. pag. 63, Sc. See alſo 
Hoveden 556. This Ordalian law was condemned by 
Pope Stephen the Second, and afterwards here totally abo- 
liſhed by parliament, as appears by Rot. Paten. de Anno 
2 Hen. 3. membr. 5, Cowell. Lide Leg. Edw. Confeſſ. 
cap. 9. Anciently when an offender being arraigned 
pleaded Not guilty, he-might chuſe whether he would 
put himſelf for trial upon God and the country, by 
twelve men, as at this day, or upon God only; and then 
it was called the judgment of God, preſuming that he 
would deliver the. innocent. Terms de Ley. 9 Rep. 
32. This trial was two ways, one by water, and ano- 
ther by fire: the water ordeal was performed either in 
hot or cold; in cold water the parties ſuſpected were ad- 
judged innocent, if their bodies were not borne up by the 
water contrary to the courſe of nature; in hot water, they 
were to put their bare arms or legs into ſcalding water, 
which if they brought out without hurt, they were ta- 
ken to be innocent of the crime. Thoſe that were tried 
by the fire ordeal, paſſed bare footed and blind-fold over 
nine hot glowing plow- ſhares; or were to carry burning 
irons in their hands, uſually of one pound weight, which 
was called ſimple ordeal ; or of two pounds, which was 
duplex; or of three pounds weight, which was triplex or- 
dalium; and accordingly as they eſcaped, they were judged 
innocent or nocent, acquitted or condemned: this fire 
ordeal was for freemen, and perſons of better condition; 
and the water ordeal for bondmen and ruſticks. Glanv. 
lib. 4. c. 1. And the horrid trial by fire ordeal, in 
the firſt degree, Queen Emma, mother of Edward the 
Confeſſor, underwent on a ſuſpicion of her chaſtity : alſo 
anexample of the ſecond kind is mentioned in our books 
of a company of perſons ſuſpected to be ſtealers of the 
King's deer, in the reign of King Will. 2. who having 
carried burning irons without injury, on its being re- 
ported to the King, he received it with a remarkable 
indignation , and replied, * . 


Quid eft id; Deus eft juſtus Jude. Pereat qui deinceps 

Loc crediderit. | 
The monarch Muſt mean, that God, whom his prieſts 
had taught him to worſhip, or conſider as God; not the 
great Author of Nature. 

The Saxons, beſides the trial by combat, commonly uſed 
their fire and water ordeals. See Black Com. 4 V. 336, 
407, 418. 

GRDEF FE, or ORDELFE, (effuſſio metalli, derived 
from the Saxon ore, metallum and delfan effodere) Is often 
uſed in charters of privileges, being taken for a liberty, 
whereby a man claims the ore found in his own ground, 
but properly is the ore lying under ground; as allo a delfe 
of coal, is coals lying in veins under ground, before it 
1s digged up. Cowell. 

ORDELS, Oaths and ordels, Was part of the privileges 
and immunities granted in old charters, meaning the 
right of adminiſtring oaths, and adjudging ordeal trials, 
within ſuch a precinct or liberty. Cowell. 

ORDERS, Are of ſeveral forts, and by divers courts; 
as of the Chancery, King's Bench, &c. Orders of the court of 
Chancery, either of An. I or otherwiſe, are obtained on the 
petition or motion of one of the parties in a cauſe, or of 
ſome other intereſted in, or affected by it; and they are 
ſometimes made on hearings, ſometimes by conſent of 
parties. Fract. Solic. 26. They are to be pronounced in 
open court, and drawn up by the Regiſter from his notes; 
and if there be any difficulty in adjuſting the notes, a 
ſummons is gl ven by the regiſter for the clerk or ſolicitor 
of the other fide to attend, whereupon they are ſettled, or 


e court 18 applied to, if it cannot be otherwiſe done: 
before the orders are entered and paſſed by the regiſter, the 


inſt them, 


ther ſide hath four days allowed to object a 
or which purpoſe copies are delivered ; 


when they | 
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are perfected, they are to be ſerved on the parties, or the 
clerk or ſolicitor employed by th-m. bid. If any or- 
der is of courſe, the ſolicitor uſually draus up the notes 
or minutes, and gives them to the Regiſter's clerk, to 
draw up the order from; and when the order is drawn 
up, it is to be entered by the entering cletk, which 
muſt be within eight days after the pronouncing ; then 


the tegiſter paſſes and ſigns it, after which the ſervice, 
Sc. For not obeying an order, perſonally ſerved, a par- 


ty may be committee. | be 

ORDERS OF THE KING'S BENCH, Are rules made 
by the court in cauſes there depending; and when they 
are drawn up and entered by the clerk of the rules, they 
become.ordgrs of the court. 2 Lill. 261. This court 
doth not take notice of orders made in Chancery, nor in any 
other court, ſo as to be bound by them; but will pro- 
ceed according to their own rules and orders. Trin. 23 
Car. B. R. And if a cauſe be put in the paper of cauſes, 
that it may be ſpoke unto in the matter of law, by the 
order of the court; and the attorney in the cauſe doth 
not attend at the day, the cauſe is to be put out of the 
paper, and not be put in again that term; except very 
good cauſe be ſhewn. Mich. 22 Car. B. R. 2 Lill. 261. 
The King's Bench hath power to quaſh any orders made at 
the public or private ſeſſions of the peace; or by any 
r commiſſioners, if they find good reaſon for it. 

id. | 8 

See Sir George Cooke's Rules and Orders in the Courts of 


King's Bench and Common Pleas, and Caſes in Practice, 


2 vols. 8vo. a very excellent. work, from which many 
things in our modern books of practice are taken, tho 
the authors have ſeldom been fo ingenuous as to acknow- 
ledge from whence they were taken, or to refer to any 
authorities, in many of thoſe inſtances. 

ORDERS OF JUSTICES OF PEACE. YFJuftices of 
peace, who make orders, muſt be ſaid in ſuch orders to be 
Juſtices of the county, for reſiding in the county is not 
ſufficient ; but they need not be of the diviſion: it muſt 
alſo appear that one of the juſtices was of the quorum. 
2 Salk. 474, 480. An order ſigned ſeparately by two juſtices 
of peace, not being preſent together at the doing it, was 
ruled naught upon the ſtatute 14 Car. 2. c. 12. See 1 
Ld. Raym. 55. Alſo where tis ſaid, that two juſtices doth 
order inſtead of do, the ſingular number for the plural, it 
has been adjudged ill. 2 Raym. 1198. And if the name 
of the county be not in the body of orders, but only in 
the margin, they will be quaſhed : tho' ſome orders of 
removal with the name of the county in the margin, have 


been held good. Mich. 11 Geo. x. Mod. Ca. in L. and E. 


310. The ſeſſions of the peace, during all their ſeſſions, 
may alter or revoke their orders, and make a new order to 
vacate the former, tho it be drawn up; as judgments 
in B. R. may be altered during the fame term, the ſeſ- 
ſions as well as the term being in law accounted as one 
day. Bid. 606. And the quarter-ſeffions is not bound 
to {et forth the reaſon of their orders and judgments, no 


more than other courts. 2 Salt. 609, Juſtices of peace 
at the quarter-ſeſſions may rectify defects of form in or- 


ders, Sc. upon appeals, and then ſhall determine the 
matters according to the merits of the caſe; and no or- 
ders (hall be removed into B. R. without entering into 
recognizance of 5ol. to proſecute with effect, Sc. other- 
wiſe the juſtices to confirm their order, by Stat. g. Geo. 2. 


. 19. By the Stat. 26. Geo. 2.c. 23. No order of juſtices 
ſhall be ſet aſide for not inſerting that one of them is of 


the quorum. See Poor. | 

Order of ſeſſions muſt adjudge, and not ſtate the evi- 
dence only. HI. 74. 

ORDINALE, Is a book which contains the manner of 
performing divine offices : in quo ordinatur modus, c. 

ORDINANCE, (ordinatio) Is a law, decree, or ſtatute, 
variouſly uſed. Litt. Di#. Ste dd 

ORDINANCE OF THE FOREST, (ordinatio foręſtæ) 
Is a ſtatute made touching matters and cauſes of the foreft, 
anno 34 Ed. 1. 

ORDINANCE OF PARLIAMENT, Is ſaid to be the 
ſame with ac of parliament; for in the Parliament Roll acts 
of parliament are often called ordinances, and ordinances 
atts but originally there ſeems to be this difference be- 
tween them; that an ordinance was but a temporary act, by 
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way of prohibition, which the Commons might alter or 
amend at their pleaſure , and an act of parliament is a per- 
petual law not to be altered but by King, Lords and Com- 
mons. Not. Parl. 3 Ed. 3. Pryn's Animadver. on 4 1nft. 14, 
And Sir Edward Coke fays, that an ordinance of parliament 
is to be diſtinguiſhed from an act; in as much as the latter 
can only be made by the King and the three eſtates, 
whereas the former is by one or two of them. C. Lit. 
ORDINARY, (ordinarius) Is a Civil lau term, for any 
judge who hath authority to take cogniſance of cauſes in 
his own right, and not by deputation: by the Common law 
it is taken for him who hath ordinary or exempt and im- 
mediate juriſdiction in cauſes eccleſiaſtical. Cz. Lit. 344. 

Stat. Weſtm. 2. 13 Ed. 1. cap. 19. o 
This name is applied to a b;/b7p who hath original juriſ- 
. dition and an archbiſhop is the ordinary of the whole pro- 
© vince, to viſit and receive appeals from inferior juriſdicti- 
ons, Sc. 2 Inft. 308. 9 Rep. 41. Wood's Infl. 25. The 
word ordinary is alfo uſed for every commiſſaty or official 
of the biſhop, or other ecclefiaſtical judge, having judicial 
power : an archdeacon is an ordinary; and ordinaries may 
grant adminiſtration of inteſtates eſtates, &c. Stat. 31 Ed. 
3. cap. 11. 9 Rep. 36. But the biſhop of the dioceſe is 
the true and only ordinary to certify excommunications, 
lawfulneſs of marriage, and ſuch eccleſiaſtical and ſpiri- 
tual acts to the judges of the Common law; for he is the 
perſon whom the court is to write to, in ſuch things. 2 Shep. 
Abr. 472. For the ordinary's. power, it is declared by ma- 
ny ſtatutes; as relating er by 2 H. 5. 
c. 1. The certifying of baſtardy, &c. 9 H. 6. c. 11. Con- 
cerning queſtions of tithes; that ſhall come in debate be- 
fore him. 27 H. 8. c. 20. Allowance of ſchoolmaſters, &c. 
23 Eliz. c. 1. 1 Jac. 1. c. 4. If a man may keep a ſchool 
without licence of the ordinary, ſee Ld. Raym. 603. And 
their authority in general is reſtored, by 13 Car, 2. c. 12. 
The ordinary power and intereſt in a church, is of ad- 
mitting, inſtituting and inducting parſons; of ſeeing and 
taking care that it be provided with a paſtor, by the pa- 
tron who has the right of preſenting; or in his default, 
to beſtow the church on ſome ver perſon to ſerve the 
cure, Se. 1 Roll. Rep. 453. Before preſentation to a 
church, the ordinary may ſequeſter the profits; and during 


the vacation, it is ſaid he may make a leaſe. 1 Keb. 370. 
| nity, or of adminiſtring the ſacrament, 13 & 14 Cr. 2. 


When the ordinaries or their miniſters have committed ex- 
tortion or oppreſſion, they may be indicted, putting the 
things in certain, and in what manner, Sc. 25 Ed. 3. c. 9. 
Formerly clerks accuſed of crimes were delivered to the 
ordinary, and the bodies of ſuch clerks kept in the ordina- 
ry's priſon until tried before him by a jury of twelve clerks; 
and if condemned, they were liable to no greater puniſh- 
ment than degradation, loſs of goods, and the profits of 


their lands; unleſs they had been guilty of apoſtacy, Sc. 


This was when they had the |" es of- being tried only 
by eccleſiaſtical judges; whi 
that after they had been once delivered to the ordinary, 
they could not be remanded to any temporal court, un- 
til the Stat. 8 Eliz. c. 4. 2 Hawk, P. C. 361. No orna- 

ments can be ſet up in a . on, conſent of the 
ordinary. 1 Strange 576. See Co. lib. g. fol. 26. Henſloe's 
caſe. And the ature of Weſtminſter 2 cap. : 9. 31 1 3. 
c. 11. and 21 H. 8. c. 5. 2 Infl. c. 19. See Brooke, Ordi- 
nary, and Linde wode in cap. Exterior. tit. de Cunſtitutioni- 
bus, verbo Ordinarii. Indictment againſt ordinary, Sc. 
for extortion, mult ſet forth the fact, 25 Ed. 3. fl. 3. c. g 
See Adminiſtrator, Biſhop, Clergy, Hoſpitals. 

ORDINARY OF NEWGATE, Is one who is at- 

tendant in ordinary upon condemned malefactors in that 
priſon, to prepare them for death; and he records the 
behaviour of ſuch perſons. 


ORDINATIONE CONTRA SERVIENTES, A writ 


that lieth againſt a ſervant, for leaving his maſter con- 


trary to the ſtatute. Reg. Orig. 189. 
ORDINATION OF CLERGY. No man is capable 


of taking any eccleſiaſtical promotion, or dignity, unleſs 
he be ordained a prieſt, to qualify him for the ſame. A 
clerk is to be twenty-three years old, and have deacon's 
orders, Before he can be admitted into any ſhare of the 
miniſtry ; and a prieſt muſt be twenty-four years of age, 
before he ſhall be admitted into orders to preach, or to 
adminiſter the ſacraments; but the archbiſhop may diſ- 


Elz. 
four Sundays immediately following the Ember Weeks, ex- 


.of divine 
dean, and two prebendaries, or of four other grave divines. 


was fo far indulged them, | 


O R F 


penſe with one to be made deacon at what age he pleaſes, 


tho' he cannot with one who is to be made a prieſt. 1 


Deacons and prieſts are to be ordained only on the 


cept on urgent occaſions; and it is to be done in the ca. 
thedral or 2 church where the biſhop reſides, in time 
ervice, and in the preſence of the archdeacon, 


And no biſhop ſhall admit any perſon into orders, without 
a title, or aſſurance of his being provided for; and before 
any. are admitted, the biſhop ſhall examine them in the 
preſence of the miniſters, who aſſiſt him at the impoſition 
of hands; on pain, if he admits any not qualified, Ec 
of being ſuſpended by the archbiſhop from making ci 
ther deacons or prieſts for two years. Can. 31, 34. If 
any impediment be objected againſt one who is to be 
made either prieſt or deacon, at the time he is to be or. 
dained, the biſhop is bound to ſurceaſe from ordaining him, 
until he ſhall be found clear of that impediment, and it 
is generally held, that whatever are good cauſes of de- 
privation, are alfo ſufficient cauſes to deny admiſſion to 
orders; as incontinency, drunkenneſs, illiterature, perju- 
ry, forgery, ſimony, hereſy, outlawry, baſtardy, Ec. 2 
Inf. 631. 5 Rep. A perſon, tobe ordained pricft, muſt 
bring a teſtimonial of four perſons, known to the biſhop, 
of his. life and doctrine; and be able to give an account 
of his faith in Latin: and a deacon is not to be made a 
prieſt, unleſs he produce to the biſhop ſuch a teſtimonial 
of his life, Sc. and that he hath been found faithful ard 
diligent in executing the office of a deacon. A biſhop ſhall 
not make any one a deacon and miniſter, on the ſame day; 
for there muſt be ſome time to try the behaviour of a 
deacon in his office, before he is admitted to the order cf 
prieſthood, which time is generally a year, but it may be 
ſhorter, on reaſonable cauſe allowed by the biſhop : pricfts 
and deacons are not only to ſubſcribe the thirty-rine ar- 
ticles, but take the oath of the King's ſupremacy, Ec. as 
directed and altered by Stat. 1 V. & M. A pricſtby 
his ordination receives authority to preach the word, ard 
adminiſter the Holy Sacraments, Sc. (but he may not 


' preach without licence from the biſhop, archbiſhop, or 
one of the univerſities.) 


None but prieſts are capable of any benefice, or dig- 


c. 4. ſefl. 14. 5 
The Stat. 31 Eliz. cap. 6. puniſhes corrupt ordinatiin of 


prieſts, c. If any perſon ſhall take any reward, or other 
profit, to make and ordain a miniſter, oꝶ to licenſe him 
to preach, they ſhall forfeit 40 J. and the party ſo ordan- 
ed, &c. 10. by this ſtatute. 

ORDINES, A general chapter, or other ſolemn con- 
vention of the religious of ſuch a particular order. Parih. 
Anti. p. 516. 

ORDINES MAJORES ET MINORES, The holy - 
orders of prieſt, deacon and ſubdeacon, any of which 


did qualify for preſentation and admiſſion to an ecclel- 


aſtical dignity or cure, were called ordines majores ; dr 
the inferior orders of chantor, pſalmiſt, oftiary, reader, 
exorciſt and acolyte, were called ordines minores: for 
which the perſons ſo ordained had their prima /01/us 
different from the tonſura clericalis. Cowell. : 
ORDINUM FUGITIVI, Signified thoſe of the reli- 
gious who deſerted their houſes, and throwing off the 11 
bits, renounced their particular order, in contempt of their 
oath and other obligations. Paroch. Antiq. 388. h 
ORDINANCE, Letters patent for making it not u. 
in the ſtatute of monopolies. 21 Fac. 1. C. 3. ſed. 10. 


'  ORDO, is taken for that rule which the monks were 


obliged to obſerve. In Eadmer. vita S. Enſelni, cap. 3- 
ORDO ALBUS, The bite Friars, or Aug 
and the Cifertians alſo wore White. 
- ORDO NIGER, Were the Black Friars. Sub 7 
Benedicli famulantes; as Ingulphus tells us, p. 851. E 
Cluniacs likewiſe wore Black. Matt. Pariſ. 321, 514 
ORFGILD, or CHEAPGELD, (from the $ax0" 97: 
pecus and gild, ſolutio vel redemptio,) Is a delivery or re . 
tution of cattle, But Lambard ſays, tis a reſtitution 8 
by the hundred, or county, for any wrong done by 10 
who was in pledge. Arch. pag. 125. or, rather a penalty 


for taking away cattle. ORFORD 
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ford baven, 27 El. C. 21. 


fall-boat within the mouth of 
2 1 Wicked 


ORFRAIES, Caurifriſium) A ſort of cloth of go 
or embroidered, formerly made and uſed in 57 
worn by out Kings and nobility; and the cloaths o the 
King's guards were called orfraies, becauſe adorned with 
ſuch works of gold. Mentition is made of theſe orfrares 
in the Records of the Toter. 

ORGALLOUS, More truly # gh that is, proud 
and high-minded, derived from the French orgueil, pride. 

Inft. 89. „ ; Fe 
5 ORGEYS, (mentioned in ſtat. 32 E. 2. fl. 3. c. 3) Is 
the greateſt ſort of North-/ea fiſh, (for the ſtatute ſays 
they are greater than lob-fiſh) which we now call organ- 
ling, corruptly from Orkney-ling, becauſe the beſt are 
near that Iſland, Cavell, | Prot 

ORGILD, (fine compen/atione) Without recompence 
as where no ſatisfaction was to be made for the death of 
a man killed, fo that he was judged lawfully ſlain. Spelm, 

ORIEL COLLEGE, A prebend of Rocheſter, how an- 
nexed to its provoſtſhip, 12 Aun. fl, 2. c. 6. ,. 7. 

ORIGINAL, In the court of King's Bench, the uſual 
original writ iſſued in actions, as action of treſpaſs upon 
the caſe, Sc. The court of Common Pleas proceeds by 
original in all actions: but to arreſt and ſue a party to 
outlawry, it is uſed by both courts. And for originals 
in treſpaſs on the caſe, there is a fine payable to the 
crown, where the damages are laid above forty pounds 
in proportion to the damage. Pracliſ. Solic. 254, 255. 
The original is the foundation of the capias, and all ſub- 
ſequent proceſs; the return thereof is generally the 
tele of the capias : tho' the capias may be taken out 
before the original, by leaving the præcipe with the fila- 
zer, who will make out a capias upon it, and afterwards 
carry it to the curſitor to make an original; and the 
filazer when it is returned, is to file it with the cuſtos 
brevium. See Attorney's Pratt. in Court of K. B. and C. P. 

ORIGINALIA. In the treaſurer's remembrancer's 
office in the Exchequer, the tranſcripts, &c, ſent thither 
out of the Chancery are called by this name, and diftin- 
guiſhed from recorda; which contain the judgments and 
pleadings in ſuits tried before the Barons. 

ORPED, Some orped knight, i. e. a knight whoſe 
clothes ſhined with gold. Blount. | 

ORPHAN, (orphannus) Is a fatherleſs child, and in the 
the city of London there is a court of record eſtabliſhed 
for the care and government of orphans. 4 Inſt. 248. 

The Lord Mayor and Aldermen of London have the cuſto- 
dy of orphans under age and unmarried, of freemen that 
die; and the keeping of their lands and goods : and if 
they commit the cuſtody of an orphan to any man, he ſhall 
have the writ of raviſbment of ward, if the orphan be ta- 
ken away; or the Mayor and Aldermen may impriſon 
the offender until he produces the infant. 2 Danv. Abr. 
311. If any one, without conſent of the court of Al- 
dermen, marries ſuch an orphan under the age of twenty- 
one years, tho? out of the city, they may fine and impri- 
fon him, until paid. 1 Lev. 32. 1 Ventr. 178. Executors 
and adminiſtrators of freemen dying, are to exhibit true 
inventories of their eſtates before the Lord Mayor and 
Aldermen in the court of orphans, and muſt give ſecurity 
to the Chamberlain of London and his ſucceſſors by 
recognizance for the orphan's part; which if they refuſe 
to do, they may be committed to priſon until they obey. 
Ward's Infl. 522. If any orphan, who by the cuſtom of 

London is under the government of the Lord Mayor and 
Aldermen, ſue in the Spiritual court for a legacy, Sc. 
a prohibition ſhall be granted; becauſe the Lord Mayor 
and Aldermen only have juriſdiction of them. 5 Rep. 
73- But an orphan may waive the benefit of ſuing in 
the court of orphans, and file a bill in equity for diſcovery 
of the perſonal eſtate, c. | | 
The Lord Mayor and Commonalty of London being 
anſwerable for the orphans money paid into the chamber of 
the city, and by ſome accidents become indebted to the 
orphans and their creditors, in a greater ſum than they 
could pay; by Stat. 5 & 6 M. & M. cap. 10. it is enact- 
ed, that the lands, markets, fairs, &c. belonging to the 
City of London, ſhall be chargeable for raiſing eight thou- 
Jand pounds per ann. to be appropriated for a perpetual 
fund for orphans; and towards raiſing ſuch a fund, the 


/ 
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Mayor and Commonalty may affefs two thouſand pounds 
| yearly upon the perſonal eſtates of inhabitants of the city, 


and levy the ſame by diſtreſs, Sc. Alſo a duty is grant- 
ed of four ſhillings per ton on wines imported, and on 
coals; and every apprentice ſhall pay 25s. 6d. when he 


is bound; and 55s. when he is admitted a freeman; for 


raiſing the fund: the fund is to be applied for payment 
of the debts due to orphants, by intereſt after the rate of 
41. per cent. Sc. And no perſon ſhall be compelled, by 
virtue of any cuſtom in the city, to pay into the chamber 
of London any ſum of money or perſonal eſtate belonging 
to an orphan of any freeman for the future. 5 & 6 
W. & M. By the Stat. 21 Geo. 2. c. 29. The duty of 6 d. 
per chaldron on coals, given by the Stat. 5 & 6 N. & 
M. towards the orphan debt, is continued for thirty-five 
years. See Stat. 21. Geo. 2. c. 29. for the further relief 
of the orphans of the city of London. | 

ORTELLI, (F.) Is a foreſt word, and ſignifies the 
claws of a dog's foot, _ | 

ORTOLAGIUM, A garden plot, or hortilage. Mon. 
Angl. tom. x. 

ORYAL, (orialum) Is a room, or cloiſter, of a monaſ- 
tery, priory, &c. whence it is preſumed that Oriel or 
Oryel College in Oxford took name. Matt. Parif. in vit. 
Abb. St. Alban, | 

OSCULUM PACIS. A cuſtom formerly of the church, 
that in the celebration of the maſs, after the - prieſt had 
ſpoke theſe words, viz. Pax Domini vobiſcum, the people 
kiſſed each other, was called o/culum pacis : afterwards 
when this cuſtom was abrogated, another was introduced ; 
which was, whilſt the prieſt ſpoke the aforementioned 
words, a deacon offered the people an image to kiſs, 
which was commonly called pacem. Matt. Pariſ. anno 1100. 

OSMONDS, A kind of iron ore, antiently brought 
into England. Stat. 32 H. 8. cap. 14. 

OSTENSIO, Was a tribute paid by merchants for 
leave to expoſe their-goods for ſale in markets. Qu 
per terras ibant oſtenſionem dabant & teloneum. Leg, 
Ethelred. cap. 23. ; 

OSWALD'S LAW, (Lex Oſwaldi) The law by which 
was underſtood the ejecting married priefts, and intro- 
ducing monks into churches, by O/wald biſhop of Wor- 
ceſter, about the rd 

OSWALD'S LA HUNDRED, An ancient hundred 
in M Fr ſo called from biſhop Oſwald who ob- 
tained it of King Edgar, to be given to St. Mary's church 
in Worceſter ; it is exempt from the juriſdiction of the 


' ſheriff, and comprehends 300 hides of land. Camb. Brit. 


OTHO, Was a deacon-cardinal of St. Nicholas, in car- 
cere Tulliano, a legate for the people here in England,*22 
H. g. whoſe conſtitutions we have at this day. Sow's 
Annals, 30g. | 

OTHOBONUS, Was a deacon-cardinal of St. Adrian, 
and the pope's legate here in England, 15 H. 3. as ap- 
peareth by the award made betwixt the faid King and 
his Commons at Kenilwortb. His conſtitutions we have 
at this day in uſe. 

OUCH, A collar of gold, or ſuch like ornament, worn 
by women about their necks. Stat. 24 H. g. c. 13. 

OVER, (Sax. cer, ripa) In the beginning or ending of 
the names of places, ſignifies a ſituation near the bank of 
ſome river; as St. Maryover in Southwark, Andover in 
Hampſbire, Sc. < ; 

OVERCYTED, (from the Sax. ofer, i. e. ſuper, & cythan, 
offendere) Is uſed where a perſon ' is convicted of any 
crime ; that it is found upon the offenders: this word is 
mentioned in the law of Fdw. apud Brompton, pag. 8 36. 
_ OVERHERNISSA, Contumacy, or contempt of court. 
In the laws of Adeiſtan, cap. 25. it is uſed for contumacy : 
but in a council held at Hincheſter, anno 1027, it ſignifies * 
a forfeiture, See Leg. Afthelred, cap. 27, 

OVERSAMESSA, Seems to have been an antient fine, 
before the ſtatute for hue and cry, laid upon thoſe, who, 
hearing of a murder or robbery, did not purſue the male- 
factor. 3 Inft. 116.—— Si quis furi obviaverit, & fine 
by ara 5 85 on dimiſerit, emendet 4 
pfius furis, vel plena lada ſe adlegiet, cum eo falſum ne 
ſervit : fs quis audito clamore ſacl red overſameſſa 
Regis, aut plene ſe laidiet. Lib. Rub. cap. 36. . 
OVERSEERS OF THE POOR, Are publick officers - 


created by the Stat. 43 Elzz, c. 2. to provide for the "my 
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of every pariſh , and are ſometimes two, three, or four, | 
according to the extent of pariſhes. Church-wargdens by 
this ſtatute are called overſeers of the poor, and they join 
with the 0verſetrs in making a poors rate, c. But the 
church-wardens having diſtinct buſineſs of their own, 
uſually leave the care of the poor to the over/ſeers only; 


tho' anciently they were the ſole over/cers of the poor. 
Dalt. ch. 24. ood's Inſt. 93. See Poor, | 

OVERT, (F.) Is uſed for open; overture, an opening, 

alſo a propoſal. Law. Fr. Dif. = 
 OVERT-ACT, (apertum faftum) An open Act which 
by law muſt be manifeſtly proved. 3 Inf. 12. Some 
overt-adt is to be alledged in every indictment for high 
t#caſon : ſuch as for treaſon in compaſling the death of the 
King, the providing arms to effect it, Sc. 2 Inf. 6, 12. 
H. F. CI. And no evidence ſhall be admitted of any 
overt- act, that is not expreſsly laid in the inditment, by 
Stat. J W. 3. Vide Treaſon. 

OVERT-WORD. Is an open plain word, not to be 
miſtaken. . Stat. 1 Mar. Sefſ. 2. 3. 

OVRES, (F.) Acts, deeds, or works: and. ovrages, 
are days works. 8 Rep. 131. | 

OURLOP, The beirwite or fine paid to the lord by the 
inferior tenants, when his daughter was corrupted or de- 
bauched. —— Natavi in villa de Wridthrop olvit qui- 
libet pro filiabus ſuis maritandis gerſam Domino, & ourlop 
pro filiabus corruptis, & ſtoth & alia ſervitia & auxilium. 
Petr. Bleſ. Contin. Hiſt. Croyland, 11 5. 

OUSTED, (from the Fr. oufter, to put out) As ouſted 
of poſſeſſion, is where one is removed or put out of poſ- 
ſeſſion. 3 Cyo. 349. 

OUSTER LE MAIN, (amovere manum) Signifies a li- 
very of land out of the King's hand, or judgment given 
for him that ſued a monftans de droit; and when it appear- 
ed upon the matter, that the King had no title to the land 
he ſeized, judgment was given 1n the Chancery that the 
King's hands be amoved, and thereupon an amoveas manum 
was awarded to the eſcheator, to reſtore the land, it be- 
ing as much as if the judgment were given that the party 
ſhould have his land again, Staundf. Prerog. cap. 24. 
28 Ed. 1 cap. 19. It was alſo taken for the writ granted 
upon a petition for this purpoſe. F. N. B. 256. And 
it is written outer le maine, in the 25 Hen. 8. cap. 22. But 
all wardſhips, liveries, and ouſter le mains, Sc. are taken 
away by Stat. 12 Car. 2. cap. 24. 

OUSTER LE MER, (oultre, 1: e. ultra, & le mer, mare) 
Is a cauſe of eſſoin or excuſe, if a man appear not in 
court on ſummons, for that he was then beyond the ſeas. 

OUTFANGTHEEF, (from the Sax. ut, i. e. extra, fang, 
captus, & theof, fur) Fur extra captus, quem Dominus, 
quanquam in alieno fundo comprebenſum, in curiam tamen 
ſuam revocat, ibique judicat. Litt. It is a liberty or privi- 
lege, as uſed in the ancient Common law, whereby a lord 


was enabled to call any man dwelling in his manor, and | 


taken for felony in another place out of his fee, tojudg- 
ment in his own court, Raftal, Stat.1&2P.& M. 


c. 18. 
GUTHEST, Is the ſame with outhorn; which is a call- 
ing men out of the army, by the ſound of an born. 
OUT-HOUSES, Are thoſe belonging and adjoining to 
dwelling-houſes ; and taking away any money, goods, 
Sc. from ſuch out-boyſes, in the day-time, of 5s. value, 


is felony without benefit of clergy. Dalt. c. 99. Stat. | 
W. & M 7 | 


32 Elz.c.15, 38 4ÞW. 9. See Buglary. 
OUTLAND. The Saxon Thanes divided their heredi- 
tary lands into inland, ſuch as lie neareſt their dwelling, 
which they kept to their own uſe ; and outland, which lay 
beyond the demeans, and was granted out to tenants, at 


the will of the lord, like copyhold eftates. This outland |. 


. they ſubdivided into two parts, one part they diſpoſed 
among thoſe who attended their perſons, called Theodens, 
or leſſer Thanes; the other part, they allotted to their 
huſbandmen, or churls. Spelm. de Feud. cap. 5. 

OUTLAW, (Sax. utlaghe, Lat. utlagatus) One deprived 
of the benefit of the law, and out of the King's protecti- 
on. Fleta, lib. 1. cap. 47. If where a perſon is called 
into the law, after an original writ; and the writs of ca- 
pias, alias and pluries, returned Non eft inventus, and pro- 


clamation made for him toappear, c. he contemptuouſly 


Oo UT 

refuſes to appear, he is then outlawed. 1 Inft. 128. 4 
woman cannot be an outlaw, becauſe women are not 
ſworn to the King as men are, to be ever within lay. 
therefore they are ſaid to be waved, as not regarded but 
forſaken of the law. F. N. B. 160. And an infart 
under twenty-one years old, his age to take the oath of 
allegiance, cannot be outlawed. When a perſon is re. 

ſtored to the King's protection, he is inlawed again, 
OUTLAWRY, (utlagaria) Is the loſs of the benefit of 
4 ſubjeQ, that is, of the King's protection and the realm 
Cowell. | | 


| Outlawry is a puniſhment inflifted for a cont 
in refuſing to be —— to the juſtice of that 8 
which hath authority to call him before them; and a« 
this is a crime of the higheſt nature, being an act of re. 
bellion againſt that ſtate of community of which he is a 
member, ſo it ſubjects the party to forfeitures ard diſa- 
bilities ; for he loſeth his liberam legem, is out of the King's 
protection, Fc. Co. Lit. 128. Do. & Stud. dial. 2 
cap. 3. 1 Roll. Ar. 80a. 

And as to forfeitures for refuſing to appear, the lay 
diſtinguiſhes between outlawries in capital caſes, and thoſe 
of an inferior nature; for as to outlauries in treaſon and 
felony, the law interprets the party's abſence a /iffcjen 
evidence of bis guilt, and without requiring further proof, 
accounts him guilty of tbe fact, on which enſues cortup- 
tion of blood, and forfeiture of his eſtate, real and perſon- 
al. Co. Lit. 128. 3 N. 161. 

But outlawry in perſonal actions does not occaſion the 
party to be looked on as guilty of the fact, nor docs it 
occaſion an entire forfeiture of his real eſtate, yet it is ve- 
ry fatal and penal in its conſequences ; for hereby he is 
reſtrained of his liberty, if he'can be found, forfeits his 
goods and chattels, and the profits of his lands, whi the 
outlawry remains in force. Plow. 541. 9H. 6. 20. b. 
Show. Parl. Ca. 73. | 

Anciently outlawry was looked upon as ſo horrid a 
crime, that any one might as lawfully kill a perſon outlewed, 
as be might a wolf, or other noxious animal; but the a 
herein was changed in Edward the Third's time, which 
provides, that a perſon outlawed ſhall be put to death by 
the ſheriff only, having lawful authority for that purpole, 
Co. Lit. 128. b. 

Alſo from the heinouſneſs of the offence the ſheriff may, 
on a capias utlagatum, break open the houſe of the per on 
outlawed ; for it would be unreaſonable, that the protec- 
tion, allowed in other caſes, ſhould extend to him who 1s 
declared a contemner and violator of the law; therefore 
the ſeizing him as an outlaw, implies the liberty of enter- 
ing and ſeizing him wherever he lies hid. 2 Hal! Hit 
P. C. 202. 9 Co. 91. 1 Bulſ. 146. Cre. Ez. 908. 
Moor 606, 668. Yelv. 28, Cyo. Car. 53). 4 Len. 


41. 2 Jon. 233. 


1. In what caſes proceſs of outlawry lies; and by whit 
juriſdiclion ſuch proceſſes are to iſſue. 


2. Againſt whom proceſs of outlawry may be awarded; 
whether it may be awarded againſt a peer, an infant, fee 
ſole or covert, ſeveral defendants, and principal and arc 


3. To what place procgſs of outlawry is to I ue; of the 
quinto exactus, and proclamations on an outlawry. 


4. What the party muſt do in order to intitle him iu are” 
ſal; and of the effets and conſequences of a reverſal. 


1. In what caſes proceſs of outlawry lies ; and by what u- 
riſdiftion ſuch proceſſes are to iſſue. 


Originally proceſs of outlawry only lay in treaſon go 
felony, and was afterwards extended to treſpals 0 © * 
enormous nature; and herein it is laid down by _ 
kins, That proceſs of outlawry lies in all appeal "60 
in all indictments of conſpiracy and deceit, or © u 
erimes of a higher nature than treſpaſs vi & ow. a 


5 0 : . 1 
it lies not in an action, nor, as ſome ſay, on an f ent 
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ment on a ſtatute, unleſs it be given by ſuch ſtatute, 
either Apel. as in the caſe of præmunire, or impli- 

edly, as in cafes made treaſon or felony by ſtatute, or 

where a recovery is given by an action in which ſuch 

procels lay before, as in the caſe of forcible entry. Staund. 

192. Bro. tit. Outlawry, 26, 36, 59. Co. Lit. 128. 6. 

Dyer 213, 214. 2 Hawk. P. C. 30a, 303. and ſeveral 

authorities there cited. | 

In an aſſiſe, a capias pro fine lies, and upon that proceſs 

of outlawry, if the aſſiſe be found with force, but being 

a mixt action, as ſavouring of the realty, it is out of the 

ſtatute of additions, 1 Hen. g. cap. 5. which extends only 

to perſonal actions, appeals and indictments. 2 If. 665. 

6 Med. 85. : . 

So proceſs of outlawry lies in replevin, and is given 

by the ſtatute 25 Edw. 3. cap. 17. which gives the capias 

in this manner; when on the pluries replegiari facias the 

ſheriffs return averia elongata, then a capias in withernam 

iſſues, and on that's being returned nulla bona, a capias 

iſſues, and fo to outlawry ; but it does not lie on the origi- | 
nal writ of replevin, which is vicontiel and determined; 
therefore as no addition is required in ſuch original writ, 
ſo neither ought there to be any in the ſecond writ ; for 
where a writ or proceſs is founded on a former, it muſt 
purſue the former, and cannot vary from it. 6 Mod. 84. 
1 Salk, 5. Earl of Banbury v. Mood. 

By the Common law, in all actions of treſpaſs quare vi 
G armis, and in which there is a fine to the King, a ca- 
pias was the proceſs; and herein proceſs of outlawry lay 
by the Common law. 35 Hen. 6. 6. b. 22 Hen. 6. 13. 
Raft. Ent. 293. 10 Co. 12. 2 Roll. Ar. 80g. 

But in account, debt, detinue, annuity, covenant, and 
ſuch actions as are grounded upon negligence or laches 
merely, no capias lay at Common law, but only ſummons 
and diſtreſs infinite, therefore the capias and outlawry in 
theſe actions were introduced by acts of parliament. Co. 
Lit. 128, b. 3 ©. 12. 2 Bulft. 63. 2 Inſt. 143. Cro. Jac, 
222, 261. Zelv. 158. Raym. 128. 1 Keb. 890, 908. 1 
* 248, 258. Of detinue of charters, Dyer 223. 4, du- 

tatur, 5 

By the ſtatute of Marlebridge, cap. 23. the writ of mon- 
Aravit de compto was given, where before the proceſs in 
account was ſummons, attachment, and diſtreſs infinite ; 
and by Weſim. 2. cap. 11. proceſs of owlawry is given in 
account. 2 Inf. 145, 380. F. N. B. 259. | 

By the 25 Ed. 3. cap. 17. Such proceſs ſhall be made 
in a writ of debt and detinue of chattels, and taking of 
beaſts, by writ of capias, and by proceſs of exigent, by the 
ſheriff*s return, as is uſed in a writ of account. 3 Co. 12. 
2 Roll. Rep. 295. 2 Bulſt. 63. 

And by the 19 Hen. 7. cap. g. it is enacted, That like 
proceſs be had in actions upon the caſe, as in actions of 
treſpaſs, or debt. 

But it hath been adjudged, that proceſs of outlawry 
lies in no caſe but where a capias lies; that therefore 
where the proceeding is by bill, and not by original, as 
_ can be no 1 ſo there can be no proceſs of out- 

ry, as in a bill of privilege by or againſt an attorney. 
1 Leon. 329. 2 Roll, Abr. 16. 1 bid 189. 1 Keb. 


577. 

h is clear, that the courts at /eftminſter may iſſue 
proceſs of outlawry, and that the court of King's Bench, 
either upon an indictment originally taken there, or re- 
moved thither by certiorari, may iſſue proceſs of capias 
and exigent into any county of 2 upon a non e 
inventus returned by the ſheriff of the county where he 
is indicted, and a ſe ſatum that he is in ſome other coun- 
ty. 2 Hale's Hift. P. C. 198. 

Allo juſtices of oyer and terminer may iſſue a capias or 
exigent, and ſo proceed to the oulawry of an 


where they held their ſeſſions at Common law; and by the 
ſtatute of 5 Ed. 3. cap. 11. they 2 iſſue proceſs of capias 
and exigent to all the counties of England, againſt perions 
indicted or outlawed of felony —— them. 2 Hale's 


tf. P. C. 31, 199. 
But juſtices of gaol delivery regularly cannot iſſue a 
cap1as or exigent ; uſe their commiſſion is to deliver 


the gaol de priſonibus in ea exiſtentibus, ſo that thoſe whom 


perſon indict- 
ed before them, directed to the ſheriff of the ſame county 


_— 
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they have to do. with, are always intended in cuſtody al- 


ready. 2 Hale's Hiſt, P. C. 199. 

Juſtices of the peace may make out proceſs of oullauiy 
upon indictments taken before themſelves, or upon in- 
dictments taken before the ſheriff, and returned to the 
juſtices of the peace, by the ſtatute of 1 Ed. 4. cap. i. but 
the power of the ſheriff, to make any proceſs upon in- 
dictments, taken before him, is taken away by that ſta- 
tute. 2 Hale's Hiſt. 199. 

It is made a quære by Hale, whether a coroner can, by 
law, make out proceſs of outlawry, againſt a man indicted 
by inquiſition before him. 2 Hale's Hit. P. C. 199. 

It hath been held, that though the proceſs in inferior 
courts be a capias, that yet they cannot proceed to out- 
law the party. Yelv. 158. Cro. Jac. 222, 261. Raym. 
128. 1 Sid. 248, 259. 1 Keb. 890, 908. 

The proceſs to the outtawry, viz. the capias and exigent, 
muſt be in the King's name, and under the judicial teal 
of the King, appointed to that court, which iſſues that 
proceſs, and with the zee of the chief juſtice or chief 
judge of that court or ſeſſions. 2 Hale's Hift. P. C. 199. 


2. Againſt whom proceſs of outlawry may be awarded; whe- 
ther it may be awarded againſt a peer, an infant, feme ſole 
or covert, ſeveral defendants, and principal and acceſſary. 


If a peer of the realm be indicted, and cannot be found, 
proceſs of outlawry ſhall be awarded againſt him, and he 
(hall be outlawed per judicium coronatorum. 2 Inſt. 49. 3 
Inſt. 31. Staundf. 130. 2 Hawk. P. C. 424. 

But in civil actions, between party and party, regular- 
ly a capias or exigent lies not againſt a peer, yet in caſe 
of an indictment for treaſon or felony, or for treſpaſs 
vi & armis, as an aſſault or riot, proceſs of outlawry ſhall 
iſſue againſt a peer, for the ſuit is for the King, and the 
offence a contempt againſt him ; therefore, if a reſcue be 
returned againſt a peer, or if a peer be convict of a diſ- 
ſeiſin with force, or denies his deed, and it be found againſt 
him, a capias pro fine and exigent ſhall iſſue, for the King 
is to have a fine; and the ſame reaſon holds upon an in- 
dictment of treſpaſs or riot, much more in the caſe of 
felony. 2 Hale's Hiſt. P. C. 199, 200. Cre. Eliz. 110, 503. 
5 Co. 54. 1 Roll. Abr. 220. | 

An infant above the age of fourteen may be outlawed ; 
and the outlawry is not erroneous; but an infant under 
the age of fourteen cannot be outlawed ; if he be, it is 
erroneous. 3 Hen. 5. utlag. Fitz. tit. Outlawry 11. 
2 Roll. Abr. 805. Dyer 104. 2 Hales Hiſt. P. C. 20), 
208, / 

But the outlawry of ſuch infant is not void, it being 
of record, but is yoidable only by writ of error. Dyer 
239.4. 2 Roll. Abr. 805. 

A woman is ſaid to be warved, and not outlawed ; and 
the reaſon why the outlawry of a woman is legally called 
watviaria mulieris, is becauſe women are not {worn in 
leets or torns; therefore men are called utlagati, i. e. 
extra legem paſiti, but women are watviate, i. e. derelifle, 
left out, not regarded, becauſe they are not ſworn to the 
law. Co. Lit. 122. b. Litt. ſe. 186. 

Therefore where a capias and exigent were awarded 
againſt three men and two women, and the return was 
utlagati exiſtunt, where, as to the women, it ought to 
have been waiviatæ exiſtunt, this was held to be error. Cro. 
Jac. 358. Midgleton's caſe. 1 Roll. Rep. 407. S. P. 1 Roll. 
Abr. 804. S. P. | 

If in an action againſt huſband and wife, the huſband 


is outlawed, and wife waived, and ſhe is taken upon the 


capias utlagat. tho ſhe is to be diſcharged of the impriſon- 
ment, (becauſe the plaintiff cannot proceed againſt her 
alone) yet ſhe ſtill remains waived, and when her huſ- 
band is taken he muſt bring her in, For this vide Dyer 
271. 3. G. Jac. 445. Co. Eliz. 350. Hutt. 86. 1 Sid. 
8 ; ID Cro. Car. 58, 59. Smith ver. Aſp & u. Hut. 
86. S. C. 

If two are ſued in a joint action, and neither of them 
will appear, proceſs of outlawry muſt be taken out againſt 
both. Go. Elz. 648. Beverly ver. Beverly. 
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If an exigent be awarded againſt two, and the return is 
primo exattt fuerunt & non comparuerunt, without ſaying, 
nec eorum aliquis comparnit, it is erroneous, 2 Roll, Abr. 
802. Taverner's cale. | | 

As to outlawry in ation of account vide 41 Ed. 3. FA I 
Roll. Abr. 127. S. C. 1 Brownl. 25. S. P. 41 Ed. 3. 
136. 1 Rall Abr. 127. and vide Moor 188. 2 Leon. 
* Alſo vide Dyer 239. pl. 203. Hawtry ver. Anger. 

Bendl. 148. pl. 205. Moor 74. pl. 203. 1 And. 10. 
S. C. and 1 Sid. 173. 1 Keb. 642. S. C. Guy ver. Ber- 
nard. 

As to awarding outlawry againſt principal and acceſ- 
ſary, by the ſtat. of Wim.” cap. 14. it is provided, that 
none be outlawed upon appeal of commandment, force, 
aid or receipt, unleſs he who is appealed of the deed be 
attainted; ſo that one like law be uſed therein thro' this 
realm; nevertheleſs, he that will ſo appeal, ſhall not by 
reaſon of this intermit, or leave off to commence his ap- 
peal at the next county, againſt them, no more than a- 
gainſt their principals which be appealed of the deed, but 
their exigent ſhall remain, until ſuch as be appealed of 
the deed, be attainted of outlawry or otherwile. 

In the conſtruction of this ſtatute, the following parti- 
culars are laid down by Serjeant Hawkins, as moſt re- 
markable. ES 

1ſt, That it ſeems agreed, that it extends as well to 
indictments as to appeals, not only becauſe the word 
peal in the ſtatute may in a large ſenſe be taken for 
any accuſation in general; but becauſe indiciments are cer- 
tainly as much within the reaſon of the flatute as appeals , and 
the Common law, (for the ſettling whereof this ſtatute 
was made, ) did not make any diſtinction in this reſſ 
between appeals and indictments. 2 nfl. 183. 2 Hawk. 
P. C. 306. 

2dly, That it ſeems agreed, that where- ever ſome of 
the defendants are expreſsly charged as principals, and 
others as acceſſaries, before the award of this exigent, the 
outlawry thereon, of thoſe charged as acceſſaries, cannot 
but be reverſible, becauſe it appears upon record that 
the exigent iſſued, contrary to the direction of the ſtatute, 
but if foveral be outlawed, on a writ of appeal, which 
chargeth them all alike without any diſtinction, there 
can be no advantage taken of the appellant's not ha- 
ving purſued the ſtatute, ſince it appears not, but that he 
might have charged them all as principals. 1 Hawk. 
P. C. 206. 2 Hale's Hift. P. C. 200. "Fog 

3dly, That it is ſtrongly holden, that if an appellant 
take out the exigent, at the ſame time, againſt all the de- 
fendants, he muſt, when they appear, count againſt them 
all as principals, and ſhall be concluded from charging 
any of them as acceſlaries, becauſe he has taken out 
ſuch proceſs as 1s erroneous, where all are not princi- 
pals; but he makes a doubt, whether this be law at this 
day, fince all errors, as the law ſeems now to be holden, 
are ſalved by appearance. 2 Hawk. P. C. 306. and vide 
2 Hale's Hift. P. C. 200. 

4thly, That it ſeems the better opinion, that where 
there are more than one principal, the exigent ſhall not 
iſſue, till all of them are arraigned; and herein it is faid 
by Hale, that if A. and B. be indicted as principals in fe- 
lony, and C. as acceſſary to them both, the exigent againſt 
the acceſſary ſhall ſtay till both be attainted by outlawry 
or plea; for that it is ſaid, if one be acquitted, the ac- 
ceſſary is diſcharged, becauſe indicted as acceſſary to 
both, therefore ſhall not be put to anſwer till both be 
attaint; but hereof he adds a dubitatur ; becauſe tho C 
be acceſſary to both, he might have been indicted as ac- 
ceſſary to one, becauſe the felonies are in law ſeveral ; 


but if he be indicted as acceſſary to both, he muſt be 
proved ſo. 2 Hawk. P. C. 306. 2 Hale's Hift. P. C. 200, 


201. 

In treaſon all are principals ; therefore proceſs of out- 
lawry may go againſt him who receives, at the ſame time 
as againſt him that did the fact. 1 Hale's Hift. P. C. 
238. 


3. To what place proceſs of out latry is to iſſue; f the 
quinto exactus, and proclamations of an outlawry. 
The exigent muſt be ſued in the county where the 
party really reſides, for there all actions were originally | 
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laid; and becauſe outlawries were at firſt only for tre. 
ſon, felony or very uncommon treſpaſſes, the proceſs was 
to be executed at the Tory, which is the ſheriff's crimj. 
nal court; and this held not only before the ſheriff but 
before the coroners, who are ancient conſervators of the 
peace, being the beſt men in the county, to preſide with 
the ſheriffin his court, and who pronounced the outlawry 
in the county court on the party's being quinto exacbut 
therefore anciently there was no occaſion for any proce(; 
to any other county than that in which the party actually 
reſided; but this matter being ſince altered, and the 
learning thereof depending on ſeveral acts of parlia- 
ment, it will be neceſſary to take notice of the ſtatutes, 
Fitz. Exigent 26. Dyer 295. 

And rt, It is enacted by the 6 Hen. 6. cap. 1. * That 
before any exigent be awarded againſt perſons indicted 
in the King's Bench, of treaſon or felony, writs of capia 
ſhall be directed to the ſheriff of the county, whereof they 
be named in the indictments ;” vide the Stat. 

And it is further enacted by 8 H. 6. cap. ro, * That 
upon every indictment or appeal, before any exiyen; 
awarded, preſently after the firſt writ of capras returned, 
another writ of captas ſhall be awarded, directed to the 
ſheriff of the county, whereof he who is indicted is, or 
was ſuppoſed to be converſant, by the ſame indidtment, 
by which ſecond writ of capias, the ſheriff ſhall be com- 
manded to take him, if he can be found within his baili- 
wick; and if he cannot, to make proclamation in two 
counties, before the return of the ſame writ, after which 
writ ſo ſerved and returned, if he, which is ſo indicted or 
appealed, come not at the day of ſuch writ returned, the 
exigent ſhall be awarded.” 

his ſtatute not to extend to indictments, or appeals, 
taken within the ee of Cheſter. 

It is enacted by 10 Hen. 6. cap. 6. That ſuch ſecond 
capias as is required by 8 Hen. 6. cap. 10. ſhall be award- + 
ed upon indictments or appeals removed into the King's 
Bench, or elſewhere, by certiorari or otherwiſe.” 

And by the 31 Elix. cap. 3. it is enacted, That in 
every action perſonal, where any writ of exigent ſhall be 
awarded, one writ of proclamation ſhall be awarded out 
of the ſame court, and delivered of record to the ſheriff 
of the county where the defendant, at the time of the exi- 
gent ſo awarded, ſhall be dwelling , which writ of procla- 
mation ſhall contain the effect of the ſame action: And 
that the ſheriff, (as mentioned in the ſtat. which vide) 
ſhall make three proclamations ; and that all outlawries 
pronounced, and no writs of proclamation awarded 
returned, according to the form of this ſtatute, ſhall be 
utterly void and of none effect.“ ; 

In the conſtruction of theſe ſtatutes, the following opi- 
nions have been holden; _ 

That tho' the words are expreſs, that any outlawry 
pronounced, contrary to the direction of the flatute ſtall 
be void; yet it is not to be taken, as if ſuch outlauries 
were abſolutely void, but only voidable by writ of eo. 
Cro. Eliz. 1179. 3 Co. 59. Plowd. 137. Hob. 166. 

If a defendant be expreſsly named of the ſame county 
wherein he is indicted, or appealed, and be alſo named 
under an alias diftus of another, it hath been adjudged, 
that there is no need of any capias, with a command for 
proclamation according to 8 Hen. 6. c. 10. becauſe that 
which comes under the alias dictus is not traverſable no 
material: Alſo if a defendant be named of B. and late o 
C there is no need of any capias to the ſheriff of the cou 
ty wherein C lies; becauſe it appears, that defendant is 
at preſent converſant at B. but if a defendant be name 
of no certain place at preſent, but only late of 2 © 
late of C and late of D. c. being all in different cou 
from that in which the proſecution is commenced, a c 
ſhall go to the ſheriff of each county. 2 Hawk. P. C. Joh 
2 Hal Ht. P. C. 195-6. Vide Co. fac. 167. 2 it 
caſe. And alſo 2 Hale's Hit. P. C. 201-2. Wh f 
hath been holden, that in London, where the baren 1 
the huſtings is uncertain, no exigi fac ias ſhall iſſue Ny F 
allcato huſtings, becauſe the court cannot take one | 
the ſet times of holding it, as they may of the time t 


holding the county-courts ; but it is now agreed, unt 
an exigent iſſues in London, and they beg 
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Huſtings to the outlawry, without mingling their Huſt- 


ing de communibus placitis ; but if an allocato Huſting comes, 
they ſhall proceed without . any Huſting. Palm. 


28). 2 Leon. 14. 2 Halt's Hift. P. C. 202. 


4. What the party muſt dis order to- intitle bim to a re- 


verfal ; and the effetts and conſequences of a reverſal. 
Regularly in all outlawries, as well perſonal as-cri- 

minal, the party in order to reverſe the ſame was to ap- 

gear in perſon, and could not appear by attorney. 2 Leon. 


22. 

But now by the 4 & 5 . S M cap. 18. No perſon 
who ſhall be outlawed in the court of B. R. for any cauſe 
whatſoever, (treaſon and felony only excepted,) ſhall. be 
compelled to appear in perſon 1n the ſaid court to reverſe 
ſuch outlawry, but may appear by attorney and reverſe 
the ſame without bail in all caſes, (except where ſpecial 
bail ſhall be ordered by the ſaid court.) 

And that if any perſon outlawed in the ſaid court, 
(other than for treaſon or felony,) ſhall be taken upon any 
capias utlagatum out of the ſaid court, it ſhall be lawful 
for the ſneriff (in all caſes where ſpecial bail is not required 
by the ſaid court, ) to take an attorney's engagement un- 
der his hand to appear for the defendant, and reverſe the 
outlawries, and thereupon to diſcharge the defendant; 


and where ſpecial bail is required, the ſheriff ſhall and may 


take ſecurity of the defendant by bond, with one or more 
ſufficient ſurety or ſureties, in the penalty of double the 
ſum for which ſpecial bail is required, and no more, for 


appearance by attorney at the return of the writ, and to 


perform ſuch things as ſhall be required by the court; 
and after ſuch bond taken to diſcharge the defendant. 

And if any perſon outlawed, and taken upon a capias 
utlagatum, ſhall not be able within the return of the 
writ to give ſecurity where ſpecial bail is required, ſe- 
curity may be given after the return, and after the 
commitment. > 

It hath been held, that if the party outlawed comes 
in by cepi corpus, he ſhall not be admitted to reverſe the 
outlawry without appearing in perſon, as in ſuch caſe 


he was obliged to do at Common-law; or putting in 


bail with the ſheriff for his appearance, upon the return 
of the cepi corpus and for doing what the court ſhall or- 
der. 2 Salk. 496. - -l 
— muſt be put in before it can be reverſed. 1 
By #eftm. 1. cap. . it is expreſsly provided that thoſe 
who are outlawed, have abjured the realm, &c. ſhould 
be excluded the benefit of replevin; yet it hath been al- 
ways held, that the court of King's'Bench may in their 
diſcretion, in ſpecial caſes, bail a perſon upon an out- 
lawry of felony; as where he pleads, that he is not of 
the ſame name, and therefore not the ſame perſon with 
him that was outlawed, or alleges any other error in the 


proceedings. 2 Hawk. P. C. 98. 


By the 31 Eliz. cap. 3. ſect. 3. it is enacted, That 
before any allowance of any writ of error, or reverſing 
of any outlawry be had by plea, or otherwiſe, through or 
by want of any proclamation to be had or made accord- 
ing to the form of this ſtatute, the defendant and defend- 
ants in the original action ſhall put in bail, not only to 
appear and anſwer to the plaintiff in the former ſuit in a 
new action to be commenced by the (aid plaintiff for the 
cauſe mentioned in the firſt action, but alſo to ſatisfy the 
condemnation, if the plaintiff ſhall begin his ſuit before 
the end of two terms. next after the allowing the writ of 
error, or otherwiſe avoiding the ſaid outlawry.” 

A foreigner was outlawed and goods, Sc. ſeiſed, and 
court would not reverſe the outlawry on motion, but put 
him to his writ of error, whereby the plaintiff got bail. 
Carth, 459. | Matthew v. Erbo. | 

H. was outlawed, in two actions, one for 101. the other 
for 40s. and on reverſing the outlawry the court took 


ſpecial bail for the firſt, and an appearance for the other, 


upon the ſtatute 4 & 6. & M. c. 18. and the recogni- 

zance was taken purſuant to 31 EIA c. 3. 2 Salk. 496. 
It is clearly agreed, that an attainder of felony. of a 

perſon” who had any lands ſhall never be reverſed by writ 


of error, without a ſcire facias againſt all the tertenants 


lords mediate and immediate; but it is ſettled, 


2 . 
C FERN 
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that ſuch ſcire facias is not neceſſary in the caſe of high 
'treaſon. _ 34. Pl. 20. Cyo. Eliz. 235. 1 Keb. 141. 

I 


pl. 11. 1 Sid. 316. 3 Keb. 39. 3 Mod. 42, 47. 4 
Mod. 366. 2 Babs Bip. F c 8. F and fee 1d. Roym. 


I 54. | 
*Alo it is ſaid, that it is not neceſſary in the caſe of 

felony, when it is ſuggeſted on the roll that the party had 

no lands, and the attorney general confeſſes it. 2 Salk, 


| _ is agreed, that after an outlawry of treaſon or felony 
is reverſed, the party ſhall be put to plead tothe indict- 
ment, for that ſtill remains good, and he may be tried at 
the King's Bench bar; or the record may be remitted 
into the country, if it were removed into the King's 
Bench by certiorari, with a command to the juſtices be- 
low, to proceed by the ſtatute of 6 Hen. 6. cap. 1. Cro. 
Jac. 646. Cro. Car. 365. 3 Mod. 42. 6 Mod. 115. 
2 Hale's Hift. P. C. 209. 

So if a man be outlawed by proceſs in an information, 
and comes in and reverſes the outlawry, he muſt plead 
inſtanter to the information. 1 Salk. 351. Rex v. Hill. 
5 Mod. 141. S. P. ? 

The law is the ſame in civil caſes; and therefore ifan 
outlawry in a perſonal action be reverſed, the original re- 
mains. March g. | | 

Vide the caſe of #bitwick v. Hovenden. 3 Lev. 245. 

It hath been adjudged, that if the King 2 over the 
lands of a perſon outlawed for treaſon or felony, and af- 
terwards the outlawry be reverſed, the party may enter 
on the patentee, and need neither ſue a petition to the 
King, nora ſcire facias againſt the patentee. 1 And. 
188. A petſon ſhall, after outlawry reverſed, be re- 
oe his law, and to be of ability to ſue. C. Lit. 
288. 5. 

If the goods of a perſon outlawed are fold by the ſhe- 
riff upon a capias utlagalum, and after the outlawry is re- 
verſed by writ of error, he ſhall be reſtored to the goods 
themſelves ; becauſe the ſheriff was not compellable to 
ſell theſe goods, but only to keep them to the uſe of the 
King. 5 Co. go. Foe's caſe. 1 Roll. Abr. 578. S. C. 
cite £56455 

If an advowſon come to the King, by forfeiture upon 
an outlawry, and, the church becoming void, the King 
preſents, . and then the outlawry is reverſed; yet the 
King ſhall enjoy that preſentment, becauſe the preſent- 
ment there came to the King as the profit of the advow- 
ſon. Moor 269. Beverly v. Cronwall. 

But if the church be void at the time of the outlaw- 
ry, and the preſentation is thereby forfeited as a chattel 
prmcipally and diſtinct of itſelf, there, upon reverſal of the 
outlawry, the party ſhall be reſtored to the preſentation. 
Cro. Eliz. 110. agreed per curiam. 

If a termor being outlawed for felony, grants over his 
term, after the outlawry is reverſed, the grantee may 
have treſpaſs for the profits taken between the reverſal of 
the outlawry and the aſſignment; for by the reverſal it is, 
as if no outlawry had been, and there is no record of it. 
Cra El. 110. Ognell's caſe, and 13 Co, 20, 22. 

It is ſaid, that if a man be outlawed in the King's 
Bench, and the party's goods are ſeiſed into the King's 
hands, and then the outlawry is reverſed, there can be 
no reſtitution ; the reaſon whereof is, for that the court 
of King's Bench cannot ſend a writ to the Treaſurer; and 
the court of Exchequer have no record before them to 
iſſue out a warrant for reſtitution. 5 Mod. 61. Vide 2 
Vern. 312. . Peyton ver. Ayliff, and vide 2 Lev. 49. the 
caſe of Pinfold ver. Northey. WE 

For more learning on this ſubject, ſee 3 New Abr. tit. 
Outlawry, and 22 Vin. Abr. zit. Utlawry. and ſee Captas 
Utlagatum and Exigent. : | | 

OUTPARTERKS. (mentioned in ſtat. 9 H. 5. f. 1. c. 
7.) A kind of thieves in Riddeſdale, that ſtole cattle, or or- 
ther 3 without that liberty: Some are of opinion, 
that thoſe which in the fore-named ſtatute are termed 
outparters, are now called outputers, being ſuch a {et 
matches for the robbing any man or houſe. Cowell. See 

Intakers. Go X 15 

OUTRIDERS, Are bailiffserrant, employed by the ſhe- 
riffs, or their deputies, to ride to the fartheſt place of their 
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- ſuch as they thought to their county or hundred then it may be entered in hec verba, and there ma 
courts, 14 E. 3. flat. mo GL 20s a demurrer, or iſſue upon it, Sc. 5 Rep. 76. ; ug 
OWEL, Is à French word for equal. Law. Fr. Dif. | 1644: 3 Salk. 119. 10 <8 
. OWELTY, Is when there is Lord, Meſne, and tenant, If a bond is 2 into court, oyer is grantable only 
and the tenant holds of the Me/ne by the ſame ſervice that the firf term, for afterwards jt is adjudged in the pol. 
the Meſne holds over of the lord above him; this is call- ſeſſion of the party. oger of a recognizance was 
ed Owelty of ſervices. F. N. B. 136. And Owelty of granted in a term ſubſequent to the declaration. Id. 
ſervices is equality of ſervices. C. Lit, 169. Raym: 84. 885 121 | 
OWLERS, Are perſons that carry wool, &c. to the | Where oyer is prayed, it is always intended that the 
Sea fide by night, in order to be thipped off contrary to | deed is in court; which it is not of another ter 
law : And' this is prohibited by an, SS M, 3. c. 23. | Sid. 308. A defendant ought to crave oyer of 1 
OWLING, fee Owlers, Cuſtomt, Wool. plaintiff's deed, on which he hath declared; and cannot 
OXEN, ſee Cattle. | ſet forth another, to plead performance thereof, Jul 
- OXFILD, Is faid to be a reſtitution made by a hun- Cg. 154. 2 Nel. Abr. 1225. If there is miſnomer in a 
dred or county, of any wrong done by one that was | bond, c. the defendant is to plead the miſnomer, and 
within the ſame. Lamb. Archaion. 125. that he made no ſuch deed, without craving oyer, for 
OXFORD. No putveyor or badger, c. ſhall batgain | if he doth, he admits his name to be right. 1 Falk. 5. 
for, and take away victuals in the market of Oxford or | If the defendant will take advantage of a variance * 
Cambridge, ot within five miles, without licence from the | tween the writ and count, he muſt crave oyer of the writ, 
Chancellor, on pain of forfeiting four times the value, | and ſpread it on the record, i. e. ſhew it to the court, 
and three months impriſonment. ''2 & 3 P. & M. c. 15. | Will. par. 2. 395. 
13 Elis. c. 21. A franchiſe granted to the univerſity of | Executors bringing action of debt, the defendant may 
Oxford, excepted out of the general confirmation, g Hen. | demand oyer.of the teſtament, Sc. oyer is not to be dif. 
4. c. 1. 13 Hen. 4. c. 1. Scholars outlawed for riots | penſed with tho' a deed be loſt, Where a deed is in the 
to be baniſhed the univerſity. 9 Hen. g. c. 8. See Uni- hands of a third perſon, the court will oblige him to give 
verſity. | oyer and produce it. 2 Strange 1198. And fee Wil. 
OXGANG, (from Ox, i. e. bos, and „or gate, | par, 1. 16. Where a deed is pleaded, the other party 
iter) Is commonly taken for fifteen e ey or as | cannot alledge that there is other matter contained in the 
much as one ox can plough in a year. | deed, but muſt ſet it forth on oyer. Strange 227. A 
Six oxganps of land, is ſo much as ſix oxen can plough. | party who has had cyer is not obliged to ſet it forth in 
omp. Juriſ. 220. But an oxyang ſeemeth properly to | pleading. Strange 1241. And ſee W ilſ. par. 1. gy. 
be ſpoken of ſuch land as lieth in Gaynour. Old Nat. Br. | Formerly all demands of oyer were in court, as it is now 
fol. 117. Skene de verb. fignif. verbo Bovata terre, ſaith, | in caſes of appeals : But now in other caſes, it is demand- 
That an oxengate of land ſhould always contain thirteen | ed and ume between the attornies. Vide Mod. 28, 
acres, and that four oxengates extend to a pound land. Longuill v. Hundred of Thiftleworth. Salk. 7. Linc v. 
Spelman ſays, Bovatus terre eft 22 ſufficit ad iter vel | Hooke. 2 Salk. 498, 499. v. Remmington. Poph, 202. 
attum unius bovis, Ox enim oft bos & gang vel gate iter. Chambers caſe. Keb. 182. pl. gr. Ru v. Lee. Kt, 
See Co. on Lit. 69. Cowell. 513. pl. 88. Puſland v. Cooper. Vent. 37. Tapſcat v. 
OYER. This word was anciently uſed for what we | }ooldridge. 12 Mod, 35. Anon. 12 Med. 189. Brag 
now call A/iſes. Anno 13 Ed. f. N v. Digby. 6 Mod. 154, 5. Foxon v. Moſeh. 
OYER OF A DEED, Is where a man brings an action]! Declarations, pleas, replications and other pleadings; 


— 
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{ 
of debt upon a bond, or other deed, and defendant ap- and alſo oyer of writs, bonds and other deeds, ſhall be f 
pears, and prays that he may bear the bond, Sc. where- | demanded by a note in writing, Rules and orders in CB. 
with he is charged, which ſhall be allowed him. 2 Zill, | Mich. 1 Geo. 2. 19279. Vide Lill. Pradt, Reg. tit. Oye. þ 
Abr. 2:66. | OYER DE RECORD, (audire recordum) Is a petition : 
Defendant may crave oyer of the writ, or of the bond, | made in court, that the judges, for better proof-lake, B 
or other ſpecialty upon which the action is brought, that | will hear or look upon any record. And it hath been * 
is to bear it read to him; the generality of defendants in | adjudged, that the craving oyer of an original writ is not ö 
the times of ancient ſimplicity being ſuppoſed incapable | like the craving oyer of a deed; becauſe the deed is al- 1 
to read it themſelves : Whereupon the whole is entered | ways produced by the plaintiff, and it is the act of the 3 
verbatim upon the record, and the defendant may take | party, wherefore he ſhall not be admitted to ſay that it ſe 
advantage of any condition or other part of it, not ſtated 1s not his deed: But the filing a writ, and having it read 
in the plaintiff's declaration. Black. Com, 3 V. 299. on oyer demanded, is the act of the court. 2 Lulu. - 
The demand of oyer is a kind of plea, and may be | 1641. See Dog. Plac. 210-2. ha 
counterpleaded : Where there may be oyer, the party If defendant pleads another action depending for the 3 
demanding it is not bound to plead without it; but de- | ſame cauſe, in the ſame court, the plaintiff may pray 97 2 
fendant may plead without it if he will, on taking upon | of the record, being in the ſame court; and if there is of 
him to remember the bond or deed; tho' if he plead | no oyer of the recotd, the plaintiff may ſign judgment bj ag 
without oyer, he cannot after waive his plea, and de-] default. For in all caſes where a deed or record is plead- | 
mand oyer. Mod, Caf. 28. 3 Salk. 119. In the court | ed, and yer prayed; if oyer is not granted, the plea s by 
of g. R. ojer may be prayed after imparlance : but not | as no plea, Ld. E. 347. Kail gs, 96. Carth. the 
in C B. 5 Rep. 74. SeeLd: Ram. 970. : After impar- | 453. 3 Salt. 119 4 bi 
lance oyer cannot be demanded, becauſe imparlance is | A defendant is not intitled to oyer of the writ, after the; 
always another term: Alſo after a plea in abatement, | judgment of reſpondes owfer, tho? in the ſame term. Id. by 
oyer may not be had the ſame term, to plead another di- Raym. 90 . 126 
ſatory plea. Nod. Cuſ. 27. 2 Lill. 267. Sed. qu. a to OT ER AND TERMINER, (Fr. Ouir & Terminer, Lat. ( 
oyer after imparlance. | | Audiendo & Terminando) Is a commiſſion directed to the uſer 
Oyer in C. B. muſt be demanded, before time for | judges, and other gentlemen of the county to which it is c 
pleading expires. 2 Barnes 265. | iſſued, by virtue whereof they have power to bear and late 
Omitllion of, per ſcriptum ſuum obligatorium, cured by | 4etermine treaſons, and all manner of felonies and treſpaſls at 4 
profert and cyer. ' Ld. Raym. 1056. Crompt. Juriſd. 121. 4 Inft. 152. 2 lf. 419. It is the f the. 
An imperfect oyer, if received, makes no variance, i, | and largeſt of the five commiliions, by which our judges may 
1176. | of afffe ſit in their ſeveral eircuits: And is general, wha 
To demand oyer of an obligation, is not only to deſire trying all offenders and offences; or ſpecial, to try 0 oyſter 
the plaintiff's attorney to read the ſame; but to have a || particular perſons, or offences: And in our ſtatutes ur Al 
copy thereof, that the defendant may conſider what to | often printed Oyer and Determiner; 4 inf. 162. The uſus Ge. 
plead to the action. Hob. 217. And when on oyer of a | commiſſion of Oyer and Terminer of juſtices of alliſe, 1s irik 
deed, it is entered, the whole cafe appears to the court | general; and when any ſudden inſurrection, or rreſpals 8 W 


as if the deed were in the plea, and the deed is become | committed, which requires ſpeedy reformation, 
parcel of the record: Tho' dyer of a deed can only be de- fpecial commiſſion is immediately granted. W efim. a. 2 
manded, during the term it is produced in court; and : 85 


— 
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a, only where'ſome inſurrection was made, 
or heinous miſdemeanor committed; when the manner 
and uſage was to grant a commiſſion of Oyer and Terminer, 
to hear and determine it: and the fat. 2 Ed. 4.0. 2. re- 
quireth that no commiſſion pf Oyer and Terminer be grant- 
ed, but before the juſtie one bench or other, or the 
juſtices itinerant, and that for horrible treſpaſſes. New 
Nat. Br. 243. A man may have a ſpecial commiſſion of 
wer and Terminer, to enquire of extortions and oppreſſions 
0 tor-ſheriffs bailiffs, clerks of the market, and all 
other officers, Sc. on the complaint and ſuit of any one 
who will ſue it out: And the King may make a writ of A 
feciation unto the juſtices of Oyer and Terminel, to admit 
thoſe into their company whom he hath aſſociated unto 
chem; alſo another writ may be ſent to the judges to pro- 
ceed, altho all the juſtices do not come at the day of the 
ſeflions ; and this writ is called the writ of Si non dnmes, £&c. 
Ibid. 245, 247. As to theſe commiſſions, it is ſaid; that if 
a commiſſion of Oyer and Terminer &c. be awarded to cer- 
tain perſons to enquire at ſuch a place, they can neither 
open their commiſſion at another, nor adjourn it thither, 
or give judgment there; if they do, all their proceedings 
are, as coram non judice : But it is held, that juſtices ap- 
pointed pro hac vice, may adjourn their commiſſion, from 
one day to another, tho there be no words in their com- 
miſſion to ſuch purpoſe ; for a general commiſſion autho- 
riſing perſons to do a thing, implicitly allows them con- 
venient time for the doing it. 2 Hawk. P.C. 18. Upon 
the general commiſſion of Oyer and Terminer, there ſhould” 
iſſue a precept to the ſheriff in the name of the commiſ- 
ſioners, bearing date tren days before their ſeſſions, that he 
return twenty-four perſons for a grand jury ad inguirendum, 
Sc. on ſuch a day; and the ſheriff is to return his panel 
amexed to the precept: And by the ſtatute g Ed. 3. c. 11. 
Juſtices of Oyer and Terminer may iſſue proeeſs of outlawry 
in any county of England, againſt perſons indicted before 
them; but all their proceſſes are regularly to be in the 
names, and under the ſeals of the commiſſioners, viz. three 
of them, one being of the Quorum. 2 Hale's Hiſt. P. C. 
26, 31. The ſame juſtices, at the ſame time, may exe- 


** 


cute the commiſſion of Oyer and Terminer, and alſo that 


of gaol- delivery; and the fame perſons, being authorized 
by both theſe commiſſions, may proceed by virtue of the 
one in thoſe caſes, where they have no juriſdiction by the 
other, and make up their records acgprdingly. Did. 20: 
But juſtices of Oyer and Terminer canfot proceed but up- 
on indictments taken before themſelves, unleſs they have 
a commiſſion of gaol-delivery likewiſe, or a ſpecial com- 
miſſion z for the commiſſion of Oyer and Terminer is, A 
inquirendum, audiendum & 1 n, Lo inquire, hear 
and determine. Wood's Inf. 478. And tho! juſtices of 
gaol-delivery have a more ſpecial commiſſion for trying 
malefactors, than the commiſſioners of Oyer and Terminer 
have; yet ſuch juſtices may not proceed, but on indict- 
ments found before other juſtices, as juſtices of peace, &c. 
2 Hawk.-24. On indictments found before the juſtices | 
of Oyer and Terminer, they may proceed the ſame day 
againſt the parties indicted. | 2 328 
There is a Special Commiſſion of Oyer and Terminer grant- 
ed upon urgent occaſion ; and the party ſuing it, might 
thereupon take out a writ to the ſheriff, commanding 
him to arreſt s wrongfully taken away, and keep 
them in ſafe cuſtedy, till order made concerning them, 
by the juſtices aſſigned to determine the matter. Rey. Orig. 
126. EK. N. B. 112. 52 
O YES, (from the Fr. Oyez, i. e. Audite, hear ye) is 
_ 5 injoin ſilence — rtention, 
STER-FISHERY, (In the river Medway) Is regu- 
lated by ſtatute, and a court to be kept for that —.— 
at Nocheſter yearly, where by a jury of free dredger nen of 
the oyfter fi a ſame is to be inquited into; and they 
may make rules and orders when oyſters ſhall be taken, 
what quantities in a day, and to preſerye.the brood of 
Oyfters, c. And may impoſe penalties not exceeding gl. 
Alſo water bailiffs ſhall be appointed to examine boats 
c. Stat. 2 Geo, 2. c. 19. | 


| A duty of d. per buſhe 
ſtrike meaſure, is laid upon oyfers imported from France. 
10 Geo. 2, cap. 30. {0s 2 
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| © OZE, Or On ground, (Solun wiginoſum,) Moiſt, wet 


and murſny 
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AAGE, Faaginim The ſame with paſſagium. Matt, 
Fariſ 767. 8 Mee” 
PACABILIS, Payable or paſſable.— Recipiet duode- 
Ex Regiſ. 
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eim quarterid bonæ & pacabilis averie, Sc. 
Grenefeld. Archiep. Ebor: Ms. 1 a 

PAC ARE, To pay; as'zolnetum pacare, is to pay toll. 
Mon. Angl. tom. 1. pag: 384. Hence pacatio, payment, 
Matt. Pariſt Sub. Anno 1248: Si 

PACE, (Paſſus) A ſtep in going, containing two feet 
and a half, the diſtance from the heel of the hinder foot 
to the toe of the fore foot; ind there is a pace of five 
feet, which contains two ſteps, a thouſand whereof make 
a mile; but this is called Paſſus major. : . 

PACEATUR. Leg. Inæ, cap. 45. Et recipiet Agen- 
frida corium ejus, & carnem, & paceatur de cætero, 1. e. 
Let him be free, or diſcharged, for the time to come. 

PACIFICATION, (Pacrficatio) A peace-making qui- 
eting, or appeaſing; relating to the wars between Eng- 
land and Scotland, Anno 1638, mentioned in the ſtat. 17 
Car. 1. c. 17. 

PACK or WOOL, Is a horſe-load, which conſiſts of 
ſeventeen ſtone and two pounds, or 240 pounds weight. 
Merch. Dict. Fleta, l. 2. c. 12. See Sarplar: _ 

PACKAGE, A duty ſet and rated in a table taken of 
goods and merchandizes ; and all goods, not ſpecified in 
the table, are to pay for package duties, after the rate 
of one penny in the pound, according as they are valued 
in the Book of Rates. | pr” 
© PACKERS, Are perſons appointed to pack up her- 
rings, and ſworn to do it purſuant to the ſtatute, 15 Car. 
2. C. 1 | EE 
PACKETS, Packet veſſels, exporting or importing 

what to forfeit, 13 & 14 Car. 2. c. 11. / 22. 
PACKING WHITES, A kind of cloth fo called, men- 
tioned 1 2 85 3 ws MY 
5 PACT, (F.) A contract or agreement. Lau French 


PAGUS, A word uſed in ancient records; for a coun- 
ty: Alfred Rex Anglo-Saxonuim natus eft in Villa Regia 
que dicitur Wantage, in illa paga que nominatur Berkſh. 


6 - 

PAIN FORT AND DURE, (Lat. pena fortis & du- 
ra, Fr. peine fort- & dur?) Signiſſes a ſpecial puniſhment 
inflicted on choſe who, being arraigned of felony, refuſe 
to put themſelves on the ordinary trial, but Mubbornly 
ſtand mute; it is vulgarly called Preſſing to Death. Stat. 
Weſtm. 1. c. 12. / , 
If a criminal doth not plead directly to the fact, or put 
himſelf on trial by the country, he ſhall be put to the pe- 
nance of pain fort & dure, in caſes of petit treaſon and fe- 
lony ; and forfeit his goods ; and ſome criminals have un- 
dergone this puniſhment, to prevent attainder, corruption 
of blood, and forfeiture of lands; but on ſtanding mute 
in high treaſon, the higheſt offence, and in petit larceny, 
the loweſt of all felonies, the offenders ſhall have the like 
judgment, as if they had been convicted by confeſſion or 
verdict. 3 Inft. 217. H. P. C. 226. Ki. 2. Women 
ſtanding mute in felony, are liable to this puniſhment as 
well as men. 2 Inf. 177, 

For the judgment of pain fort & dure by the Common 
law, and according to the uſual practice, as recorded in 
our books, ſee tit. Mute. | . 
Before judgment paſſes of pain fort & dure, the court 
orders a taſte to be given to the criminal of the pain. to 
be endured, if he will not comply; and the court will 
not proceed to this judgment, before all methods are 
uſed to perſuade him to plead : This is the conſtant 
practice of Newgate ſeſſions. Kel. 2), 28. See Black. 
Com. 4 J. 320, 321, 2, 3, 4. and tit. Mute. 

PAINS AND PENALTIES. Acts of parliament to at- 
taint particular perſons of treaſon or felony, or to inflict 
paring and penalties, beyond or contrary to the Common law, 


new 


to 33 a ſpecial purpoſe, are to all intents and purpoſes 


| 


N A I, 
new laws, made pro re nata, and by no means an execu- | 
tion of ſuch as are already in being. Black. Com. 4 VJ. 
256. 

An act paſſed in the ninth year of King George 1. for 
inflicting pains and penalties on the late biſhop of Rocheſter, 
Mr. Kelly, and others, for being concerned in Layer's con- 
ſpiracy ; by virtue of which ſtatute, the biſhop was de- 
prived and baniſhed, and diſabled to hold any office, dig- 
nity, benefice, &c. And the others were impriſoned during 
life, and to' forfeit all their lands and goods ; and eſcaping 
from priſon, or the biſhop returning from baniſhment, 
to be guilty of felony without benefit of clergy, c. 
Alſo perſons correſponding with the biſhop (except licenſed 
-under the ſign manual) were adjudged felons by the ſta- 
tute. They were condemned by parliament for want of 
ſuch evidence as is ſtrictly required in the Common law 
courts. g Geo. 1. c. 16, 17. ; 

PAINTERS. The price of painters work is limited 
by ſtatute; who ſhall not take above 164. a day, for 
laying any flat colour mingled with oil or fize, upon tim- 
ber, ſtone, Sc. And plaiſterers are forbid uſing the trade 
of a painter in London, or to lay any colour of painting, 
unleſs they are ſervants to painters, Sc. on pain of 5 . 
But they may uſe whiting, blacking, red lead, oker, c. 
mixt with ſize only. Plaiſterers not to exerciſe the trade 
of a painter in London, without ſerving an apprenticeſhip, 
1 Fac. 1. c. 20. 

PAIS, A county or region. Trial per pais, which Spel- 
man in his Gloſſary ſaith, Non intelligendum eft de quovis po- 
pulo, ſed de compagenſibus, hoc eft, eorum qui ex eodem ſunt 
comitatu, quem majores noſtri pagum dixere & incolas ; inde 
Pais, g, in i, vel y, converſ0. | 
k PAISSEY, A duty of exciſe granted to the town, 26 

£0. 2. c. 96. 

PAISSO, Paſnage, or liberty for hogs to run in foreſts 
or woods to feed on maſt. Mon. Angl. tom. 1. p. 682. 
See Paſſune. 

PALACES. The ſteward, treaſurer, and comptroller, 
may inquire by a jury of the King's ſervants, if any of 
the ſervants conſpire the death of the King, or of any 
counceller, Sc. 3 Hen. J. c. 14. The yeomen of the 
crown and grooms of the chamber ſhall attend their offi- 
ces. 4 Hen. J. c. 7. The limits of the palace of e. 
minſter, 28 Hen. 8. c. 12. The great maſter of the King's 
houſe, to have the ſame authority as the lord ſteward, 
32 Hen. 8. c. 39. Repealed, 1 Mar. ft. 3. c. 4. The 
penalty of ſtriking in the King's court. 33 Hen. 8. c. 12. 
Inquiries of murders, Sc. within the verge, ib. Entering 
into the King's houſc with intent to Real, made felony, ib. 

PALAGIUM, A duty to lords of manors, for exporting 
and importing veſſels of wine, in any of their ports. 
Quiett de omni telonio, & paſſagio, cobuagio, palagio, &c. 

PALATINE, Counties of, and their privileges. See 
County. And read Caſſan. de Conſuetud.-Burg. p. 14. 

PALATINES, How intitled to naturalization, 1 Geo. 

I. H. 2. c. 29. | 

PALES. See Inclaſures. 

PALFREY, (Palfredus, palafredus, palefredus, palifre- 
dus,) Is one of the better ſort of horſes uſed by noblemen, 
or others for ſtate; And ſometimes of old taken for a 
horſe fit for a woman to ride. Camden ſays, that William 
Fauconberge held the manor of Cukeny, in the county of 
Nottingham in ſergeanty, by the ſervice of ſhoeing the 


King's palfrey, when the King ſhould come to Mansfield. 


See Co. on Lit. 149. 

PALICEA, A park pale. Cowell. 

PALINGMAN, (Mentioned in ſtat. 22 Ed. 4. c. 2. 
and 11 H. J. c. 23.) Seems to be a merchant denizen, one 
born within the Engliſb pale. But Dr. Skinner judges it to 
ſignify a fiſhmonger, or merchant of fiſh. Cowell. 

PALLA, A canopy ; alſo often uſed for an altar-cloth, 
I Pariſ. ſub, Ann. 1236. Chartular. Glaſton. MS. 

ol. 12. 
PALLIO COOPERIRE. It was anciently a cuſtom 
where children were born out of wedlock, and their pa- 
rents afterwards intermarried, that thoſe children, toge- 
gether with the father and mother, ſtood under a cloth 
extended while the marriage was ſolemnizing, which was 
in the nature of adoption ; and by ſuch cuſtom, the 


* * 
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children were taken to be legitimate. In fignum li 
timationis nati ante matrimonium conſuerunt poni ſub 9 4 


ſuper parentes eorum extento in matrimonii ſolemnizati 


Epiſt. Rob. Groſthead Epiſc. Lincoln. 

PALLIUM, A word often mentioned in our old hiſto. 
rians; Durandus tells us, that it is a garment made of 
white wool, after the follo manner, Viz. The nuns 
of St. Agnes every year, on the feaſt-day of their ſaint, 
offer two white lambs on the altar of their church, durin 
the time they ſing Agnus Dei in a ſolemn maſs, which 
lambs are afterwards taken by two of the canons of the 
Lateran church, and by them given to the Pope's ſubdea. 
cons, who put them to paſture till ſhearing time, and 
then they are ſhorn, and the pall is made of their w 
mixed with other white wool ; The pall being thus made 
is carried to the Lateran church, and there placed on the 
high altar by the deacons of that church on the bodies of 
St. Peter and St. Paul; and after a uſual watching, it is 
carried away in the night, and delivered to the ſubdeacon 
who lay it up ſafe. And becauſe it was taken from the 
body of St. Peter, it ſignifies the plenitude of eccleſiaftica] 
power; and therefore it was the prerogative of Po 
who pretend to be the immediate — of that faint, 
to inveſt other prelates with it, which at firſt was done no 
where but at Rome, but afterwards at other places. Dy- 
randus's Rationale. 
PALLS, The pontifical veſture made of lamb's wool, in 
breadth not exceeding three fingers, cut round that th 
may cover the ſhoulders; they have two labels or ftrings 
on each ſide, before and behind, and likewiſe four purple 
croſſes on the right and left, faſtened with pins of gold, 
whoſe heads are Saphire: Theſe veſtments the Pope gives 
or ſends to archbiſhops and metropolitans, and upon ex- 
traordinary occaſions, to other biſhops; who wear them 
about their necks at the altar, above their other orna- 
ments. The pall was firſt given to the biſhop of Oftia, by 
Pope Marcus the Second, Anno 336. And the preface to 
an ancient ſynod here in England, wherein Odo, archbiſhop 
of Canterbury preſided, begins thus; Ego Odo bumils 
& extremus, divina largiente Clementia, Almi præ ſuli & 


ſy's Church Hiſt. 972. Stat. 25 H. 8. 
PALMESTRY, A kind of divination, practiſed by 
looking upon the lines and marks of the hands and 
fingers; being a deceitful art uſed by Egyptians, prohi- 
bited bye ſtatute of 18 2 P & Mc. 4. See Black. 
Com. 4 165, 6. 
PAMPHLETS, ſee Table to the Statutes, tit. Sams. 
PANDECTS, Are the books of the Civil law, com- 
piled by Juſtinian; mentioned in the hiſtorians of this 
nation. Sede c. g. Sc Black. Com. 1 1, 81. 
PANDOXATRIX, An ale-wife who both brews and 
ſells ale or beer; from pandoxatorium, a brewhouſe, Stati. 
& Conſuetud. Burgi ville de Monigom. Temp. He". 2. 
PANEL, (panella, panellum) According to Sir Edward 
Coke, denotes a little part; but the learned Spelman lays, 
that it ſignifies a /chedula vel pagina, a ſchedule or page; 
as a panel of parchment, or a counterpane of an indenture: 
But it is uſed more particularly for a ſchedule or rol, 
containing the names of ſuch jurors as the ſheriff returns 
to paſs upon any trial. Kitch. 226. Reg. Orig. 223. And 
the impanelling a jury is the entering their names by the 
ſheriff into a panel or little ſchedule of parchment; 1 
panello 4%. 8 H. 6. c. 12. Panels of juries are to be 
returned into court, on writs of Ni prius c. before 
inqueſts can be taken upon them, by ſtat. 42 £4. 3. . 
11, And perſons indicted of high treaſon ſhall have a 
copy of the panel of the jurors, who are returned to 
them, two days at leaſt before tried. 7 & 8/7 3. © 
3. But it is {ajd, that in trials before juſtices of gaol- 
delivery, the priſoner has no right to a copy of the pe 
before the time of his trial; except only in caſes __ 
that ſtatute. 2 Hawk. P C. 410. See Black, Cm. 3” + 
54. 4 Z. 299, 344. 3 
1 PANIS ARMIGERORUM, The bread diſtributed 
to ſervants. Mon. 1. p. 420. 
PANIS BISUS, Coarſe bread, 44. ib. 
PANETIA, A pantry, or place to ſet up 
Cowell, 


cold viduals. 
PANIS, 


pallii honore ditatus, &c. Selden's Hiſt. Tithes 227. Crel- 
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a 18, called Blackwhytlof, Bread of a middle fort, 
2 85 te and brown, 22 as in Kent is called Ravel- 
bread, In religious houſes it was their coarſer bread, 
made for ordinary gueſts, and diſtinguiſhed from their 
houſbold loaf, or panis conventualis, which was pure man- 
chet, or white-bread. Cowell, | 

PANIS MILITARIS, Hard biſket, brown george, 
camp-bread, coarſe and black. The prior and convent 
of Ely grant to Jobn Grove, a corrody or allowance, 
Ad ſuum victum quolibet die unum panem monachalem, i. e. a 
white loaf; and to his ſervant unum panem nigrum milita- 
rem, i. e. a little brown loaf or biſket. Cartular. Eyn. 


Pannagium eft paſtus je in nemoribus & in ſylvis, ut- 
lis 


fuit quod nullos habet pannos deciſos & laceratos, Fleta, 
lib. 2. c. 14. 

PANTILES, To what duties liable, 4 V. & M. c. 5. 

PAPER, Duties upon paper, paſte-board, Sc. 2 . 
& M. el. 2. c. 4. ſet. 42. 10 Ann. c. 19. ſet. 32. 12 
Ann. fl. 2. c. 9. ; 

Penalty on removing painted paper before ſurveyed, 1 
Geo. 1. c. 36. J. 17. X 
Rags may be imported free, 11 Geo. 1. c. 7. /. 10. 

The drawback on exportation of foreign paper taken 
away, 10 Geo. 2. c. 27. /. 4. See Books, Cuſtoms. , 

PAPER-BOOKS, Are the iſſues in law, Sc. upon ſpe- 
cial pleadings, made up. by the clerk of the s, who 
is an officer for that purpoſe. And the clerks of the pa- 
pers of the court of King's Bench, in all copies of pleas 
and paper-books by them made up, ſhall ſubſcribe to ſuch 
paper-books, the names of the counſel who have ſigned 
ſuch pleas, as well on the behalf of the plaintiff as de- 
fendant; and in all paper-books delivered to the judges of 
the court, the names of the counſellors, who did ſign 
thoſe pleas, are to be ſubſcribed to the books, by the cler 
or attornies who deliver the ſame. _Paſch. x8 Car. a. 2 
Lill. Abr. 268. 

PAPER-OFFICE, Is an ancient office within the palace 
of M biteball, whorein all the publick papers, writings, 
matters of ſtate and counci], letters, intelligences, nego- 
tiations of the King's miniſters abroad, and generally 
all the papers and diſpatches that paſs thro the offices of 
the two principal ſecretaries of ſtate, are lodged and 
tranſmitted, and they remain diſpoſed in the way of li- 
brary. Alſo an office belonging to the court of King's- 
Bench ſo called. 

PAPISTS, Are thoſe who profeſs the Popy religion in 
this kingdom: And ſince the Reformation there have been 
many ſtatutes concerning them. By the 35 Ele, c. 2. 
Papiſts are to repair to their uſual place of reſidence, and 
not remove above five miles, without licence, Sc. The 
3 Jac. 1. c. 5. enacts, That no Papifts, or Popiſh recu- 
fant convict, ſhall come to court; practice the Common 
law, Civil law, phylick, Sc. or bear any publick office 
or charge, but ſhall be utterly diſabled to exerciſe the ſame, 
and liable to a penalty of 1001, But offices of inheritance 
may be executed by deputies taking the oaths, by 1 W. 

& M. Papifts, and truſtees for Papyfts, are incapable to 
preſent to any benefice, ſchool, hoſpital, &c. or to grant 
any avoidance of a benefice, and the two univerſities ſhall 
preſent; the Chancellor, Sc. of Oxford, to preſent to be- 
refices lying in ſuch and ſuch counties; and the univerſity 
of Cambridge to benefices in others, particularly mentioned 
in the ſtatute; and a bill may be brought in a court of 
equity to diſcover ſecret trulf Sc. 3 Jac. 1. c. 5. It 
das been adjudged on that ſtatute, that the perſon is only 


value. 


* * * 
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diſabled to preſent; and that he continues patron to al! 
other purpoſes. Cauiey 230. That ſuch a perſon by be- 
ing diſabled to grant an avoidance, is not hindered from 
granting the advowſon itſelf, in fee, or for life, for good 
conſideration. 1 Jon. 19, 20. And that if an advowſon 
or avoidance belonging to a Papiſt come into the King's 


hands, by reaſon of an outlawry, or conviction of re- 


cuſancy, c. the King, and not the univerſities, ſhall pre- 
ſent. 1 Jon. 20. Hob. 126. But where a preſentment 
is veſted in the univerſity, at the time when the church 
becomes void, it ſhall not be deveſted again, by thepatron's 
conforming, &c. 10 Rep. 37. Papiſts, and Popiſh recu- 
ſants, married not according to the orders of the church of 
England, are difabled, the huſband to be tenant by the 
curteſy, and the wife to have dower, &c. and incur a for- 
feiture of 1007. Alſo not baptizing their children by a 
lawful miniſter, is liable to the like penalty : And not be- 


ing buried according to the Eccleſiaſtical laws, the exe- 


cutors ſhall forfeit 201. Sc. And Papiſts are incapable to 
be executors, adminiſtrators, or guardians; diſabled to ſue 
actions, and as perſons excommunicate till they conform, 
Sc. 3 Jac. 1. c. 5. And it is ſaid that being convicted of Po- 
piſn recuſancy, they may be taken up by the writ de ex- 
com. capiend. And ſhall not be admitted as competent wit- 
neſſes in a cauſe : But this ſeems to be carried beyond the 
intent of the ſtatute. 2 Bulf. 155, 156. 1 Hawk. P. C. 23. 
Perſons going beyond ſea to be trained up by Papiſts, ſhall 
forfeit their goods and chattels, if they do not conform 
within fix months after their return : And ſending children 
abroad to be thus trained up, is liable to a penalty of 1000. 
Stat. 3 Car. 1. c. 2. The Lord Mayor of the city of London, 
and juſtices of peace, Ec. are to cauſe to be brought 
before them Papiſts, within the faid city and ten miles 
thereof, and tender them the declaration 30 Car. 2. c. 1. 
againſt tranſubſtantiation; and refuſing to ſubſcribe it, 
they ſhall ſuffer as Popiſh recuſants convict ; But ſuch as 
uſe any trade or manual art; and foreign merchants, 
ſervants to ambaſſadors, Sc. are excepted. 1 V. & M. 
el 1.c. g. Papiſts refuſing to appear and ſubſcribe the 
faid declaration, are not to keep in their houſes any arms, 
weapons, gunpowder, Sc. And juſtices of peace may 
order any ſuch to be ſeized : And they may not keep an 

horſe above the value of 51. which may be alſo l 
And perſons concealing arms or horſes, or hindering a 
ſearch after them ſhall be committed, and forfeit treble 
1 W. SM. c. 15. If any perſon refuſe to repeat 
and ſubſcribe the above mentioned declaration, and ſhall 
thereupon have his name and place of abode certified 
and recorded at the general quarter-ſeſſions of the peace, 
as by the act is appointed, he ſhall be diſabled to make 
any preſentation, Sc. And prefenting contrary to this act 
ſhall forfeit 00 l. 1 W. & M. c. 26. Papiſts who keep 
ſchools are to ſuffer perpetual impriſonment : And perſons 
educated in the Popiſh religion, not taking the oaths and 
ſubſcribing the declaration in the 30 Car. 2. c. 1. within fix 
months after they attain the age of eighteen years, ſhall 
be diſabled to take or inherit lands, but not their heirs 
or poſterity; and during their lives or refuſal, the next 
Proteſtant relation ſhall enjoy, 9c. And where the parents 
of Proteſtant children are Papiſts, the Lord Chancellor 
may takecare of theeducation of ſuch Proteſtant children, 
and make order for their maintenance ſuitable to the abi- 
lity of the parent. 11 & 12 F. 3. c. 4. Every truſtee, &c. 


for Popiſh children is diſabled to preſent to any benefice, 


Sc. and preſentations by them ſhall be void; and the 
Chancellor and ſcholars of the univerſities ſhall preſent, 
as by the act 3 Jac. 1. And biſhops are required to ex- 
amine perſons preſented on oath, bebe inſtitution, whe- 
ther the perſon preſenting be the real patron, and made 
the preſentation in his own right, or whether he be not 
a truſtee for a Papiſt, Sc. And if the parſon preſented 
refuſe to be examined, his preſentation ſhall be void. 
12 Ann. ell. 2. c. 14. Grants of advowſons, or right of 
preſentation to churches, Sc. by any Papiſt, or perſon 
any ways 1n truſt for him, to be void; except made for 
valuable conſideration to ſome Proteſtant purchaſer ; for 
the benefit of a Proteſtant only; and perſons, claiming un- 
der ſuch grant, ſhall be deemed as truſtees for a Papiſt, 
and they and their preſentees be compelled to make diſ- 
covery thereof and the intent, as directed by 12 Hun. 8 

11 Geo. 
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11 Geo, 2. c. 17. Papiſts are to regiſter. their eſtates, as by | 
this ſtatute is directed, on pain of forfeiture ; and lands 
regiſtered muſt be expreſſed in what pariſhes they lie, 
who are the poſſeſſors thereof, the eſtate therein, and the 
yearly rent, &c, Perſons ſuing in Chancery for fotfeitures 
for default of regiſtry, may demand all diſcoveries as if 
purchaſers ; and they may bring ejectment on their own 
demiſe, and give the act and ſpecial matter in. evidence. 
1 Ges. 1. c. 55. Sales of lands by Papiſts (incurring the 
diſabilities 11 C 12 V. 3) to Proteſtant purchaſers, are 
confirmed notwithſtanding the diſability of perſons join- 
ing in the ſale; unleſs before ſuch ſales any perſon, who is 
to take advantage of the diſability, has recovered, or en- 
tered his claim, and given notice, c. No lands ſhall paſs 
from Papiſts, by deed or will, without inrollment : and 
Papiſts are rendered incapable to purchaſe lands. 3 
Geo. 1. c. 18. Deeds and wills of Papiſts have further 
time to be inrolled, and not avoidable Fr want thereof, 
Sc. by 6 Geo. 2. c. 5. All perſons within England, of 
the age of eighteen years, not having taken the oaths, 
and who refuſe to take the ſame, ſhall regiſter their eſtates 
as Papiſts; or neglecting ſuch regiſtry, are to forfeit the 
inheritance of their lands, two thirds to the King, and 
the other third to the proſecutor. 9 Geo. 1. c. 24. But 
by a ſubſequent act, this ſhall not extend to oblige any 
woman to take the oaths, or to regiſter her eſtate ; nor any 
perſon that hath 77 an intereſt in lands in reverſion; or 
to eſtates under 10 l. a year, c. And only one year's 
rent and profits of lands is forfeited for default of regiſ- 
tering by this ſtatute, recoverable by actions in the courts 
at Weſtminſter, within ſix months after the offence; per- 
ſons in priſon, beyond ſea, non compos, Ec. are to have fix 
months to take the oaths and regiſter their eſtates, after 
the removal of their diſabilities; and certificates, by the 
proper officers, ſhall be allowed an evidence of taking 
the oaths, Sc. 10 Geo. 1. c. 4. By a late ſtatute, the re- 
puted owners of eſtates being Papiſts, on conforming to 
the Proteſtant religion, and taking the oaths, the ſame 
to be recorded, and they and all proteſtants claiming un- 
der them, ſhall poſſeſs the eſtates freed of diſabilities in- 
curred by ſuch owners, Fc. And any perſon's right, in- 
titled to a reverſion, is ſaved if his ſuit be commenced 
in twelve months after the determination of the precedent 
eſtate. But perſons conforming as aforeſaid, and after- 
wards returning to the Popiſh religion, ſhall be ever after 
incapable of any benefit by this act 11 Geo. 2.c. 17. A 
Papiſt tenant in tail ſuffers a recovery to the uſe of him- 
ſelf in fee, in order to make a marriage ſettlement; this is 
not a purchaſe within 11 . 3.c. 4. Strange a6. Acts 
are made almoſt every other ſeſſions, for allowing further 
time for the inrollment of deeds and wills made by Pa- 
piſts, and for relief of Proteſtant purchaſers. See Oarbs. 
Alfo vide Britiſh Liberties, where the principal laws, re- 
lative to Papiſts, are collected in one view, with ob/erva- 
tions thereon. 

As to caſes determined on thoſe ſtatutes, vide Hob, 73, 
74. Ley 59. Thredway's caſe. And the caſe of Thor 
v. Fleetwood, alias the Dutcheſs of Hamilton's caſe, Hil, 
12 Ann. C. B. affirmed in the Houſe of Lords. And ſee 
1 Hawk. P. C. 32. 10 O. 57. b, Cawley 230. 1 
Jon. 19, 20. Hob. 126. Winch. 7, 11. 3 New Abr. 
795. Roper v. Radcliffe. ib. 396. Lord Derwentwater's 
caſe, ib. 797. Hill v. Filkins, ib. Carrick v. Errington, 
ib. 798. Marwood v. Dorel, ib. 799. Pelbam v. 
Fletcher, ib. on Lord Dover's will, ib. 22 v. Bring- 
2 Smith v. Read. 4 Stran. 267. See Recuſants, 


PAPISTS TAXED. Papiſts, or reputed papiſts, who 
refuſe to take the oaths 1 22 M. are to r 
to the land tax, Sc. Stat. 8 W. 3. c. 6. And a tax of 
100, O00 l. for the year 1723, was laid on the lands of all 
papiſis, over and above the double taxes, towards reim- 
burſing the publick charges occaſioned by late conſpi- 

racies; charged ſo much on every county, Sc. and le- 
viable by the commiſſioners of the land zax, by Stat. 9 
Geo. 1. c. 18. 
bees, Is a term in Exchange, where a man, to whom a 
ill is 
value; Oc. as was paid to the drawer by the remitter. 
, Merch. Difi. And in exchange of money, par is defined 
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yable, receives of the acceptor juſt ſo much in | 
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to be a certain number of pieces of the coin of one coun. 
try, containing in them an equal quantity of filyer tg 
that of another number of pieces of the coin of ſome o. 
ther country; as where thirty-ſix ſhillings of the mon 
of Holland, have juſt as much ſilver, as twenty ſhillin 
Engliſh money; and bills of exchange drawn from Englag 
to Holland, at the rate of thirty- x ſhillings Dutch for 
each pound feerling, is according to the par Lock 
Conſid. of Money, pag. 18. | 

PARACIUM, The tenure that is between parceners, 
vez. that which the youngeſt oweth to the eldeſt. Deme/; 

PARAGE, (paragium) Signifies equality of name. 
blood, or dignity; but more eſpecially of land, in th. 
partition of an inheritance between coheirs : hence comes 
to diſparage and diſparagement. Co. Lit. 166, 

PARAGIUM, Was commonly taken for the equal 

condition betwixt two parties, to be contracted in mar. 
riage: for the old laws did ftrictly provide, that yourg 
heirs ſhould be diſpoſed in matrimony cum paragiv, with 
perſons of equal birth and fortune, ine diſparagaticne. 
* PARAMOUNT, (compounded of two French words, 
par, i. e. per and monter, aſcendere) Signifies in our law 
the higheſt lord of the fee, of lands, tenements, or heie- 
ditaments. F. N. B. 135. As there may be a log 
meſne, where lands are held of an inferior lord, who 
holds them of a ſuperior under certain ſervices; ſo this 
ſuperior lord 1s lord paramount: and all honours, which 
have manors under them, have lords paramount. All 
the King is chief lord, or lord paramount of all the |ards 
in the kingdom. Co. Lit. 1. 

PARAPHARNALIA, or PARAPHERNALIA, (from 
the Nags, Prater, and o, Dos) Are thoſe goods which a 
wife challengeth over and above. her dower or jointure, 
after her huſband's death; as furniture of her chanter, 
wearing apparel, and jewels, which are not to be put into 
the inventory of her huſband. A wife, after the death 
of her huſband, may claim her paraphernalia or neceſſary 
apparel for her body, and cloth given her to make a - 
garment, Sc. beſides her dower ; fo that the huſband 
cannot give them away by will: but ſbe ſpall not have n- 
ceſſrve apparel, beyond her rank, Pearl necklaces, chains 
of diamonds, gold watches, Cc. may be included under 
paraphernalia, if they were uſually worn by the wite, ard 
ſuitable to her quality, and the faſhion of the times, 
and they are aſſets to pay debts and legacies, prov.d<d 
the huſband does not give theſe away by will. 1K I. Ab. 

11. 3 Cro. 343. Kitch. 369. Noy's Max. 168. . 
was adjudged in the Viſcounteſs Binden's caſe, that 
pbernalia ought to be allowed to a widow, having regaid 
to her quality and degree; and that her huſband being 
a Viſcount, ſhe ſhall be allowed her jewels to the value 
of 500 marks, Sc. 2 Leon, 166. A widow retained a 
chain of diamonds and pearls, againſt the deriſe of her 
huſband; and two judges held, that ſhe might detain 
them, becauſe they were convenient for a woman of her 
quality; but two other judges were of a contrary opinion, 
that paraphernalia ſhould be not only convenient, but 
neceſſary; otherwiſe the widow ſhall not detain them 2. 
gainſt the expreſs deviſe of the huſband : tho' it is ſaid 


it was adjudged, that the widow might detain neceſary 


apparel; and likewiſe ornaments, againſt the deviſe 0 
of her huſband; and that he cannot diſpoſe of them by 
will, tho' he might have ſold them in his life-time; for 
immediately upon his death, the property is veſted in 
the widow. Cro. Car. 347. 2 Nel, Abr. 1225. All the 
wife's wearing apparel, more than that which is neceſls- 
ry and convenient, is a chattel in the huſband ard afte! 
the huſband's death ſhall go to his executors: but what 
is neceſſary for her condition and ſtate, and comes under 
paraphernalia, ſhe ſhall have as her own goods, and may 
diſpoſe of at her death; or take after the death of her 
huſband. Bro. 9. Doll. & Stud. 17. Tho' by our ug. 
the wife may not make a will of and deviſe them, wi of 
out the aſſent of the huſband whilſt he lives; becauſe t 
property and poſſeſſion is in him. 2 Shep. Ab, 423. 
Mich. 21 Eliz. Vide Cm. Dig. 1 V. tit. Barcn and Feme, 
and Black. Cm. 2 V. 435. ; : 
1 3 A ward uſed for a domeſtick ſetvant. 
nl. | PAR ABAIL, 
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PARAVAIL;, (per availr) Signifies the loweſt tenant of 
the fee, or he who is immediate tenant to one who hold- 
eth over of another; and he is called tenant paravail, 
becauſe 'tis preſumed he hath profit and avail by the 
land. F. N. B. 135. 2 Il. 296. 9 Rep. Coney's cale, 
See Black. Com. 2 V. 60. 
PARCELLA TERRA, A parcel of land, as uſed 
in ſome ancient charters. Sciant, quod ego Stepha- 
nus W. dedi, Sc. Roberto de D. unam parcellam terre 
cum pertinen. jacen'. Ac. ine dat. f 
PARCEL MAK ERS, Are two officers in the Exche- 
quer, that make the parcels of the eſcheators accounts; 
wherein they charge them with every thing they have 
levied for the King's uſe, within the time of their being 
in office, and deliver the ſame to the audilors, to make 
up their accounts therewith, Practice Excheg. 99. 
PARCENERS, (quaſi parcellers, i. e. rem in parcellas 
dividentes) Are of two forts, vix. parceners, according to 
the courſe of the Common law; and parceners according 
to cuſom. Parceners by the Common law, are where a 
man or woman ſeiſed of lands or tenements in fee- ſimple 
or fee-tail hath no iſſue but daughters, and dieth, and 
the tenements deſcend to ſuch daughters, who enter into 
the lands deſcended to them, then they are called parce- 
ners, and are but as one heir to their anceſtor ,, and they are 
termed parceners, becauſe by the writ de partitione faci- 
enda the law will conſtrain them to make partition; tho' 
they may do it by conſent, Sc. Lit. 243. 1 Inft. 164. 
See Black. Com. 2 V. 187. And if a man ſeiſed of lands 
in fee · ſunple, or in tail, dieth without any iſſue of his 
body begotten, and the lands deſcend to the ſiſters, they 
are parceners; and in the fame manner where he hath no 
ſiſters, but the lands deſcend to his aunts, or other fe- 
males of kin in equal degree, they are alſo parceners : 
but where a perſon hath but one daughter, ſhe ſhall not 
be called parcener, but daughter and heir, Sc. Lit. 
ſell. 242. 
If a man hath iſſue two daughters, and the eldeſt hath 
iſſue divers ſons and daughters, and the youngeſt hath 
iſſue divers daughters; the eldeſt fon of the eldeſt daugh- 
ter ſhall not only inherit, but all the daughters of the 
youngeſt ſhall inherit, and the eleſt ſon is coparcener with 
the daughters of the youngeſt ſiſter, and ſhall have one 
moiety, viz. his mother's part; ſo that men deſcending 
of daughters may be parceners as well as woraen, and 
ſhall jointly plead and be impleaded, Sc. 1 Inft. 164. 
None are parceners by the Common law, but either fe- 
males, or the heirs of females, who come to lands or 
ienements by deſcent, Litt. 254. 
Parceners by cuſtom is, where a perſon ſeiſed in fee- 
limple, or in fee-tail of lands or tenements of the tenure 
called gavelkind, bath iſſue, divers ſons, and dies; ſuch 
lands ſhall deſcend to all the ſons as parceners by the cuſ- 
tom, who ſhall equally inberit and make partition as females do, 
and a writ of partition lies in this caſe, as between fe- 
males, Sc. Litt. ſeft. 265. Women parceners make but 
one heir, and have but one freehold : but between them- 
ſelves they have in judgment of law ſeveral freeholds, to 
many purpoſes; for one of them may infeoff the other of 
her part; and the parcenary is not ſevered by the death 
of ” of them; but if one dies, her part ſhall deſcend to 
her iſſue, Sc. 1 Inf. 164, 165. If one parcener make 
a feoffment in fee of her part, this is a ſeverance of the 
coparcenary, and ſeveral writs of precipe ſhall lie againſt 
the other parceners and the feoffee. 1 Int. 167. Tho' 
if two coparceners by deed alien both their parts to ano- 
ther in fee, rendering to them two, and their heirs, a rent 
out of the land, they ſhall have the rent in courſe of 
parcenary ; becauſe their right in the land out of which 
the rent is reſerved was in parcenary. bid. 160. If there 
be two parceners, and each of them taketh huſband, and 
ve iſſue, and the wives die, the parcenary is divided, 
and here is a partition in law. Did. Partition of lands 
held in tail, by the death of one ſiſter without iſſue is 
made void, and the other ſiſter as heir in tail will be in- 
led to the whole land; and may have writ of formedon 
vhere the other parcener hath aliened. New. Nat. Br. 
76. And a writ of nuper obiit lies for one parcener de- 
= by another, Sc. F. N. B. 197. If any parceners 
* err 1ſſues be diſſeiſed, they muſt join in an aſliſe 
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againſt the diſſeiſor; ſo if they have cauſe to bring any ac- 
tion of waſte, Sc. 1 /}.g5, 198. Two parceners are of 
land, one enters and claims the whole, and is diſſeiſed, 
ſhe alone may maintain aſſiſe; but if the diſſeiſin be of 
rent, the other parceners muſt be named, or the writ ſhall 
abate. TJenk. Cent. 41, 42. The poſſeſſion of one par- 
cener, Ec, of land, without an actual ouſter, gives poſ- 
ſeſſion to the other of them. Hob. 120. Dyer 128. 
One parcener may juſtify detaining the deeds concerning 
the land, againſt another, as they belong to one as well 
as the other. 2 Roll. Abr. 31. Parceners are to make 
partition of the lands deſcended; and eſtates of copar- 
ceners at Common law are applicable only to inheritances: 
Partition may be made between parceners of inheritances, 
which are intire and dividable, as of an advow ſon, rent- 
charge or ſuch like; but it is otherwiſe of inheritances 
which are not intire and indiviſible, as of a piſcary, com- 
mon without number, or ſuch uncertain profits out of 
lands, for in ſuch caſe the eldeſt parcener ſhall have them, 
and the others have contribution from her out of ſome 
other inheritance, left by the anceſtor , but if there be no 
ſuch inheritance, then the eldeſt ſhall have theſe uncer- 
tain profits for one time, and the youngeſt for another 
time. Dyer 153. Parceners cannot make partition, ſo as 
for one to have the land for one time, and another for 
another, Sc. for each is to have ber part abſolutely : but if 
an advowſon deſcend to them, they may preſent by turns; 
and if there be a common, &c. which may not be di- 
vided, one may have it for one year, and another, for 
another year, Sc. 1 Int. 164. An advowſon is an in- 
tire thing, and yet in effect, the ſame may be divided be- 
twixt parceners; for they may preſent by turns: and if 
there be coparceners of an advowſon appendant to a ma- 
nor, and they make partition of the manor, without men- 
tioning the advowſon; the ſame is ſtill appendant, and 
they may preſent by turns. 8 Rep. 79. If two parceners 
be of an advowſon, and they agree to preſent by turns, 
this is a good partition as to the poſſeſſion; but it is not a 
ſeverance of the eſtate of inheritance. 1 Rep. 879. And 
where there are coparceners of an advowſon, the eldeſt 
hath privilege to preſent firft ; not in reſpect of her per- 
ſon, but gftate: and if one parcener hath a rent granted 
to her upon a partition made, to make her part equal 
with the other, ſbe may diftrain for the arrears of common 
right ; and fo ſhall the grantee of the rent, becauſe it is 
not annexed to her perſon only, but to her eſtate. 3 
Rep. 32. If there are two parceners of a manor, and on 
partition made, each hath demeſne and ſervices allotted ; 
in this caſe each is faid to have a manor. 1 Leon. 26. 
Davis 61. A partition may not be made of franchiſes, 
as s of felons, waifs, eſtrays, &c. which are caſual. 
5 Rep. 3. ET | 
How partition may be made. 
Partition, between parceners, may be made four ways, 


VIZ, 
Firft, When they themſelves divide the lands _—_— 


into as many parts, as there are parceners; and eac 
chuſes one 


another, Sc. | 
Secondly, When they agree to chuſe certain friends to 
make diviſion for them. | 
Thirdly, Partition by drawing lots, where having di- 
vided the lands into as many parts as there are parce- 
ners, and written every part in a diſtinct ſcroll, being 
wrapt up, they each draw one out of a hat, baſon, Cc. 
And Fourthly, Partition by writ de partitione facienda, 
which is by compulſion, where ſome agree to partition, 
and others do not; and when judgment is given on a 
writ of partition, it is that the ſheriff ſhall go ts the land, 
and by the oaths of twelve men make partition between the 
parties, to hold to them in 82vERaLTY, without any mention 
of preference 10 the eldeſt ſiſter, Ec. Litt. 248. 1 Inſt. 164. 
But if there be a capital meſſuage on the land to be di- 
vided, the ſheriff muſt allot that wholly to the ei of 
the parceners. 1 Iiſt. 165. The partition made and 
delivered by the ſheriff and jurors, ought to be returned 
into court under the ſeal of the ent ang the ſeals of 
the twelve jurors; for the words of the judicial writ of 
partition, which commands the ſheriff to make partition, 
are, Aſſumpfit tecum duodecim, Sc. & partitionem inde ſcire 
8E facias 


are or part, the eldeſt firſt, and fo one after 
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facias juſticiariis, c. ſub filo tuo & +figillis eorum per 


quorum ſacramentum partitionem illam feceris, Sc. If par- 
tition be made by force of the King's writ, and judgment 
thereof given, it ſhall be binding to all parties, betauſe 
it is made by the ſheriff, by the oath of twelve men,. by 
authority of law; and the judgftnent is, that the partition 
Hall remain firm and flable for VRR. I Inft. 171. In a 
writ of partition, the judgment was, . partitio fiat; 
and before it was executed by the ſheriff, a writ of error 
was brought; and it was adjudged that a writ of error 
doth not ſie upon this firſt judgment, becauſe this is not 
like other actions, where error lies before the habere fa- 
cias ſerfinam is returned, and the j ent it final; but 
it is not ſo in this caſe; as there muſt be another judg- 
ment, i e. quod partitio ſtabilis maneat, which cannot be 
till the partition is made, and returned by the ſheriff. 
Hetley 36. Dyer 67. Where two perſons hold lands pro 
indiviſa, and one would have his part in ſeveralty, and 
the other refuſeth to make partition by deed, there the 
writ de partitione facienda lies againſt him who refuſes, di- 
rected to the ſheriff; and he muſt be preſent when the parti- 
tion is made; and if it is objected before the return of the 
writ, that he was not preſegt, it may be examined by the 
court; but after the writ is retumed: and fled, tis too 
late.  Cro.Eliz. 9. A writof partition was taken forth, 
and the ſheriff made partition, but was #07 upon the land , 
and on motion that the return might not be filed, but 
that a new writ might be awarded, becauſe the ſheriff 
was not on the land, the court ſtaied the filing, and on 
examining; the ſheriff, ordered a new writ. Cro, Car. 
9, 10. On writ of partition to the ſheriff to make par- 
tition of lands, part of the lands were allotted to one, 
and the jury would not aſſiſt the ſheriff to make partition 
of the other part; which appearing on the return of the 
writ, the court was moved for an attachment againſt the 
jury, and a new writ to the ſheriff. Godb. 265. Par- 
tition was * by tenant in fee of one moiety, againſt 
tenant for life of the other moiety, on the Stat. 32 H. 8. 
c. 32. And tho! it has been reſolved, if partition be 
made between one who hath an eſtate of inheritance, and 
another who hath a particular eſtate for life; that the 
writ ought to be framed upon 
made ſpecial, ſetting forth the particular eſtate : yet it 
was held tobe good where the writ was general. Gold. 
84. 2 Lutw. 1015. A partition may be made by ſtatute 
of a 


ny eſtate of freehold, or for term of years, Sc. of 


manors, lands, tenements and hereditaments whereof the 
partition is demanded ; and if after — of pone return'd 


eſtoppel. Dyer 92. No damages can be recovered on a 
writ of partition, tho' the writ and declaration eon- 
; * 


-the ſtatute;-and to be | ſtroy 
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clude'ad dannum. Hetl. 35. Noy 143. 2 Nell Abr 
1237. Where judgment for debt 1s had againſt one par. 
cener, the lands, G4 of both may be taken in execution 
and the moiety undivided is zo be ſold, and then the ver. 
dee will be tenant in commor\ with the other Caparcener 
if the ſheriff ſeize only a moiety and ſell it, the other par. 
cener will have a right to a moiety of that money. 1 Halt 
392. All partitions ought to be according to the quality 
and true value of the lands, and be equal in value: but it 
partition be made by parceners of full age, and unmarried, 
and ſane memvrie, it binds them for ever, altho' the 
value be unequal, if it be made of lands in fee; and if i 
be of lands intailed, it ſhall bind the parties themſelve; 
for their lives, but not their iſſue unleſs it be equal: if it 
be unequal, the iſſue of her who hath the leſſer part, may 
after her deceaſe diſagree, and enter and occupy in com. 
mon with the aunt: alſo if any be covert, it ſhall bind 
the huſband, but not the wife, or her heirs; or if any be 
within age, it ſhall not bind the infant, but ſhe may at 
her full age diſagree, Sc. 1 Int. 166, 170. 2 Lill. Ay, 
283. Tho' if a wife after coverture, or the infant 
at her age, accept of the unequal part, they are concluded 
for ever. 1 H. 170. And where there be two co- 
parceners, and one hath ſeven daughters, and diet}, if 
the other parcener releaſeth to any one of the daughters 
her whole part, here, altho' ſhe,- to whom the releaſe 
is made, have not an equal part, the releaſe is good, 
id. 193. It hath been adjudged, that notwithſtard- 
ing a partition is unequal, F it be by writ it cannt l. 
avoided ; but if it be by deed, it may be avoided by e 
1 Inſt. 171. If the eſtate of a parcener be in part evicted, 
that ſhall defeat the whole partition; partition implying 
a warranty and condition in law to enter upon the whole 
on eviction, as in caſe of exchange of lands. 1 hf. 
173. 1 Rep. 8). And if after partition, one of the 
parts is recovered from a parcener by lawful title, ſhe ſhal! 
compel the others to make a new partition. Cr. El. 
goa. But as to eviction of parceners, if one ſell her part, 
and then the part which the other parcener hath, is 
evicted; in this caſe ſhe who loſeth her part, cannot en- 
ter on the alienee, for by alienation the privity is de- 
ſtroyed. 1 Inſt. 173. Among parceners, a partition 
upon the land may be good without deed ; but rot 2. 
mong joint-tenants, &c. Dyer 29, 194. 


Form of a common writ of partition. 


"NEORGE the Third, Sc. to the ſberif of S. Sell 
ing : I A. B. make you ſecure, &c. then ſumn' E. 

B. that ſbe be before, &c. to ſhew why, whereas tht ſaid 
A. B. and E. B. together and undivided hold the manor of, , 
&c. with the appurtenances, twenty meſſuages, one mull, 
one dove-houſe, twenty gardens, three hundred acfts f 
land, two hundred atres of meadow, a hundred and ji!) 
acres of paſture, one hundred acres of wood, two hunde 1 
acres of furze and heath, and twenty ſhillings rent, with 
the appurtenancewof the inheritance which was of N. 
father of the ſaid A. B. and E. B. whoſe beirs they , 
in, &c. the ſaid E. B. doth deny partition thereof ' „ 
made between them, according to the law and cuſtn 
England, and unjuſtly will not permit that to be den, © 
it 1s ſaid : And have yon there the ſummons, and 1615 uli. 
Wit neſs, &c. + ; 
See Coparceners, Joint-tenants, Partition. 


' PARCENARY, ls. the holding of lands jointly b. 
| 1 when the common' inheritance is not divid 
e OO | 5 en 
', PARCHMENT,, A tax of 20 J. per cen. is hid 07 
| parchment, paper, c. by ſtat. 8 C 9 A. g. cap. J. 4 

ſee 9 A c. 11. e e BETS 23 

PARCO FRACTO, Is a vrit which lies ge im 
who violently breaks a pound, and takes out beaſts ly 
thence, 2 for 5 treſpaſs done, 72 yew — — 

impounded. . Reg. Orig. 166. Ang if ape! a 

N to take beaſts = of the. pound, The — the 
ack before be demands hb cattle of the keeper thereof, 27 
refuſeth, or interrupts him in the taking _ — 
the writ parco fratto lies. Dy. and Stud. 112. | Ric 
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tecoverable in this writ ; and the party may be puniſhed, 
as for a pound breach in the court leet, 1 If. 47. F. N. 
F. 100. The word parcus was frequently uſed for 4 
pound to confine treſpaſſing or ſtraying cattle; whence 
imparcare to impound, imparcatio pounding, and imparca- 
mentum fight of pounding, &c. « 3 
PARDON, (Pardonatio, venia,) is the remitting or for- 
inſt the King; and is 
ex gratia Regis, or by courſe of law. Staund. Pl. Cor. 4). 
Pardon ex gratia Regis, is that which the King affords by 
virtue of his prerogative. Pardon 2 courſe f lau, is that 
which the law in equity affords for a light offence; as 
caſual homicide, when one killeth a man, having no ſuch 
meaning. Met. Symbol. part. 2. tit. Indicl ments, ſecl. 46. 


I. By whom a pardon may be granted; in what caſes, 
and for what offences. 4 | 

2. Where a pardon is grantable of common right, of 
the validity of a pardon, and by what words treaſons, 
murder, felony and other offences may be pardoned. 


1. By whom a pardon may be granted ; in what caſes, 
and for what offences. 


The power of pardoning offences is inſeparably incident 
to the Crown; and this his high prerogative the King is 
intruſted with upon a ſpecial confidence, that he will 
ſpare thoſe only whoſe caſe, could it have been foreſeen, 
the law itſelf may be preſumed willing to have excepted 
out of its general rules, which the wiſdom of man can- 
not poſſibly make ſo perfect, as to ſuit every particular 


caſe. 1 Show. 284. See Black, Com. 4 V. 389, Sc. 


Anciently the right of paxdoning offences, within cer- 
tain diſtricts, was claimed by lords who had jura regalia 
by ancient grants from the Crown, or by preſcription. 
But now, by 27 H. $. cap. 24. it is enacted, : That no 
perſon ſhall have power to pardon any treaſons or felo- 
nies, nor any acceſſaries, nor outlawries ; but that the 
King ſhall have the authority thereof, united to the crown 


of this realm, as of right it appertaineth.“ . Lit. 114. 


* 


3 Inft. 233. 6 2 

It is laid down in general, that the King may pardon 
any offence, ſo far as the publick is concerned in it, after 
it is over, conſequently may prevent a popular action on 
a ſtatute, by pardoning the offence before the ſuit is 
commenced; but it ſeems, that he cannot wholly par- 
don a publick nuſance, while it continues ſuch, becauſe 
ſuch pardon would take away the only means of com- 
pelling a redreſs, yet it is aid, that ſuch a pardon will 
ſave the party from any fine, to the time of the pardon, 
Plowd. 487. Leilw. 134. 12 C. 29, 30. 3 Inf. 237. 


Vaugh. 333. | 

But it ſeems agreed, that the King can, by no previous 
licence, pardon, or diſpenſation, make an offence diſpu- 
niſhable which is malum in ſe; as being either againſt the 
law of nature, or ſo fat.againſt the publick good, as to 
be indictable at Common law; and that a grant of this 
kind, tending to encourage the doing of evil, which it is 
the chief end of government to prevent, is againſt the 
common good, therefore void. Dav. 75. 5 G. 35. 12, 
Co. 29. Vide 2 Hawk. P. C 389. 3 H. J. 15. pl. 30. 

But where a ching in its own nature lawful, is made 
unlawful by parliament, it was formerly taken as a ge- 
neral rule, that he King might diſpenſe with it, as to a 
particular time or place, or perſon, ſo far as the publick 
vas concerned in it; unleſs ſuch diſpenſation could not 
but be attended with an inconvenience, as the introduc- 


ing a monopoly; or fruſtrating the end for which the 


law was made; as the licenſing a particular perſon to 
import foreign cards or wine, 2 in which caſe, it was 
commonly taken to be void; alſo, where a ſtatute gives a 
particular intefeſt, or right of action to the arty grieved, 
it has been always agreed, that no charter rom the Kin 

can bar the right of the party grounded on ſuch ſtatute; 
alſo where a ſtatute, is expreſs, that the King's charter 


= 


againſt the purport of it, tho' with the clauſe of uon ob. 


Kante, ſhall be void; it ſeems to have been always gene- 
rally agreed, that . no ſuch elguſe could diſpenſe 
with it, 2 Hawk, F. C. 389, 390. and ſeveral authori- 
tes there cited. . 2 3 
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F Re: 
| | It ſeems to be agreed, that no * of any 
ſtatute, except the ſtatute of mortmain, was of aby force 
without a clauſe of non obfante; neither is ſuch clayſe of 
any gig at this day, for it is declared and enacted by 
1 V. & M. {ef}. 2. cap. 2. That no diſpenſation by von 
obſtante of, or to any ſtatute, or any part thereof, be N. 
lowed ; but that the ſame ſball be beld void, except a di | 
penſation be allowed in ſuch ſtatute; but it is provided, 
that no charter, grant or pardon, granted before 2 3d of 
October 1699. ſhall be any ways invalidated by that act, 
but that the ſame ſhall be and remain of the ſame force, 
and no other, as if the ſaid act had never been made. 2 
Hawk. P. C. 391. | . 

The King cannot by any charter bar any right of en- 
try or action, or any legal intereſt, or benefit.before veſt- 
ed in the ſubject; therefore it ſeems clear, that he can- 
not bar any action on a ſtatute by the party grieved, nor 
even a popular action commenced before his pardon, nor a 
recognizance for the peace before it is forfeited. Nhud. 
487. 2 Roll. Abr. 118, Cro. Car. 199. Keiko. 134. 1 

Neither can the King pardon an appeal, except only © 
where it is carried on at his ſuit, after a nonſuit 5 there- | 
fore if a perſon attainted, on an appeàl carried on at the 
ſuit of the party» get the King's pardon, he muſt ſue a 
ſeire facias againſt the, appellant, before the pardon ſhall 
be allowed. 2 Hawk. H. C. 392. | 

And if the appellant appear, on the ſcire facias, he may 
pray execution notwithſtanding the pardon, but if the ſhe- 
79 a ſcire facias, or two mibils, and the appellant 
appear not, on demand, or if he return the appellant dead, 
the appellee ſhall be diſcharged; but ſome have holden, 
that in this laſt caſe, a /cire facias ſhall go againſt the heirs 
of the deceaſed. 2 Hawk. P. C. 392. 

But there is no need of any ſcire facias againſt the lord 
by eſcheat, becauſe the pardon no way tends to reverſe the 
attainder whereon the title of eſcheat is founded. 2 Hawk. 

P. C. 393. which vide. 3 

It hath been ſtrongly holden, that the King may pardon 
the burning of the hand, on a conviction of manſlaughter 
on an appeal, as being no part of the judgment at the ſuit of 
the party, but collateral and exemplary puniſhment inflict- 
ed by the ſtatute, and intended only by way of fatisfac- 
tion to publick juſtice, like the finding of ſureties by one 
convicted on the ſtatute, againſt treſpaſs in parks. But | 
for this ſee 2 Hawk. P. C. 39g. | * . 

A pardon will not only diſcharge any ſuit in the ſpi- 
ritual court ex officio, but alſo any ſuit in ſuch court ad 
inflantiam parti: pro Teformarwone morum, or ſalute anime; * 

-as for de tion, or laying violent hands on a clerk, 
Sc. See the following cafes, 5 Cv. 51. | Latch 190. 
Co. Elix. 684. Hob. 81. Cro. Jac. 335. 2 Hauk. F. C. 


394. 2. 

If a perſon be impriſoned on an excommunicato capianda 
for non-payment of coſts, and the King pardons all con- 
tempts, it is faid, that he ſhall be diſcharged without any 
ſerre facias againſt the party, and that the party muſt be- 
gin anew to compel payment of coſts; becauſe the im- 
priſonment was grounded on the contempt, which is 
wholly pardoned. 1 or. 227. 2 Roll, Ar. 118. Gro. 
Tac. 159. 8 Co. 68, 17 | 5 250 

But no pardon will diſcharge a ſuit in the ſpiritual 
court, any more than in a temporal, for a matter of in- 
tereft or property in the plaintiff; as for tithes, legacies, 
matrimonial contracts, and ſuch like; alſo it is agreed, 
that after coſts are taxed in a ſuit, in ſuch court at the 
proſecution of the party, whether for a matter of private 
intereſt, or pro ow nal ik morum, or pro ſalute anime, 
or for defamation, c. they ſhall not be diſcharged by a 
5 pardon. 5 G. 51. Latch 190. Cv. Car, 
40-7. | 

And with reſpect to coſts, ſee 2 Roll. Ar. 304. Ny 

85. Latch 185. * 

By the 12 C1 W. 3. cap. 2. No pardon under the 
| great {cal ſhall be impleaded to an IurRAChUNr by 
the commons in parliament,” . 


2, When a fardon is gramable of common right ; and 
by what words tregſon, murder, felony, and other offences 
may be pardoned. = | - 

cM | y 


. 


— 
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I So | | 

By the ſtatyte of Gloucefler, cap. 9. it is enacted, 

hy That if it de found by the N a perſon tried 
for the-death of a man, did it in bis defence, or by miſ- 
4 then, by the report of the juſtices to the King, 
the King ſball take him to his grace, F it pleaſe him.“ 

316. F | 

* Bn Wain to be ſettled at this day, agreeable to the 
ancient Common law, in affirmance whereof this ſtatute 


/ was made, that in ch a caſe, or where one indicted of 


homicide /e flefeni confeſſes the indictment, if the 


; party cauſe the record to come into Chancery, the Chan- 


urſe make him a pardon, without ſpeak- 
ing to the King, and that by ſuch pardon the forfeiture of 

oods may be ſa ved; for theſe words, If it ſball pleaſe 
the King,” (ball be taken as ſpoken only by way of reverence 
to him, and not intended to make ſuch a pardon diſcretionary. 


cellor will o 


But if N be found to have fled, it is made a quære, 
if the pardon ſa 


ve the forfeiture of the flight, for that is 


not grounded on the homicide, but on the contempt of 


Th 


. 


law. 2 Hawk. P. C. 380, 381. 


I an approver convict all the appellees, whether by 
battle or verdict, the King ex merita juſtitia ought to par- 
don him as to his life, and alſo give him his wages ff 
the time of appeal, to the time of conviction. 37% 139. 
2 Hawk: P. C. 209. 2 Hale's Hit. P. C. 1755 

As to perſons intitled to pardons, on diſcovering their 
fellows, e Dee M. c. 8. 68 7 NV. SM.. 
17. 10 C11 V f. c. 23. 5 Ann. c. 31, Sc. 

It is laid down as a general rule, that wherever it ap- 
pears by the recital of the pardon, that the King was miſ- 
informed, or not rightly appriſed, both of the heinouſnes of 
the crime, and alſo how far the party ſtands convicted 
upon record, the pardon is void, upon a preſumption that 
it mas gained from the King by impoſition. Lel. 43, 47. Cro. 
Jac. 18, 34, 538. 2 Roll. Abr. 188. Dyer 352. pl. 26. 

ym. 13. 1 Sid. 41. 3 Inſt. 338. | | 

And on this ground it ſeems agreed, that if a man 
attainted of felony get a Pardon, which doth not mention 
the attainder, the Pardon will be ineffectual; alſo it hath 
been holden, that the Pardon of a perſon convicted by 
verdict of felony is void, unleſs it recite the indictment 
and conviction ; alſo it hath been queſtioned, if the Par- 
don of a perſon barely indicted of felony be good, with- 
out mentioning the indictment ; but it hath been adjudg- 
ed, that ſuch a defect is ſaved by the words ave indicta- 
tus frve non. 2 Hawk. P. C. 382-3. 

Anciently a Pardon of all felonies, included all treaſons 


as well as ice, D n for granted 
„in many books that ſuch a general Par 1 


day pleadable to any felony, except murder and rape, 


end piracy; and that the only reaſon why it may not alſo 


be pleaded to murder and rape is, becauſe 13 Rich. 2. 
requires an expreſs mention of them ; and that the only 
rein why it is not pleadable to piracy is, becauſe it is a 
felony by the Civil law. 2 Hawk. P. C. 383-4. 1 Hal. 
Hift. P. C. 466. 2 Hal. Hiff. P. C. 45. Vide Stat. 37. 


purport of it ; therefore if the King, reciting an attainder 
of yg Dae the execution, he thereby neither 
pardons elony itſelf, nor any other conſequence of 
it, beſides the execution. 6 C. 13. 2 Hawk, P. C. 


84. 
: Vide Stat. 2 Ed. 3. c. 2. which ſeems to deprive the 
King of the power of pardoning wi.ruL murder. But 
ſee 13 Ric. 2. c. 1. and Hawk. P. C. 285-6. and the va- 
rious authorities there cited. ; 
© It hath been formerly adjudged, that murder might be 
ardoned under the general diſcription of a felonious kil- 
„with a clauſe of non obflante; but by 1 . & M. 
V. 2. cap. 2, it is declared that no diſpenſation by non 
obſtante of or to any ſtatute ſhall be allowed. 1 Sid: 366. 
I N 7 283. Keiling 24. 3 Mod. 36. 
But Pardons of manſlaughter remain as 2 were at 
Common law; therefore the Pardon of the ious kil- 
ling of J. S. may be pleaded to an adictment of man- 
ſlaughter in killing him; but where ſyoh 
pleaded to a coroner's inqueſt of maũſlaughter; the court 


may refuſe to allow it, till the fact be found manſlaughter 
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by a jury directed by a higher court. 2 Reb, 363, 416. 


Keiling 24. 2 Jon. 56 
If a general 


+ 


expreſsly pardon pet treaſon, and ex 
cept murders, 1 be avoided by indicting a — 
ſon guilty of petit treaſon for murder only, omitting the 


the the greater, is pardoned by the Pardon of it; there. 
fore ſuch an exception of murder is to be intended of 
ſuch murder only as is ſpecially ſo called, and doth not 
8 to petit treaſon, Dyer 50. pl, 4. 235. Pl. 19. 6 

1. 

Neither doth the exception of murder in à general aq 
of Pardon of all felonies, extend to felo de ſe; 
offence be in ſtrictneſs murder, yet in common ſ 
according to which ſtatutes are generally expounded, it 
is generally underſtood as a diſtinct offence; the word 
murder ſeeming prima facie to import the murder of 
another. 1 Lev. 8, 120. 1 Sid. 150. 1 Keb. 66, 548. 

It is ſaid, that a general act of Pardon of rl! felonies, 
miſdemeanors and other things done before ſuch a day, 
pardons a homicide from a wound before the day, where- 
of the party died not till after; becauſe the ſtroke bein 
pardoned, the effects of it are conſequently an, 
NP. HON Cole's caſe. 1 Hale's Hit. P. C. 426. Dyer 

pl. 65. 

« is ſaid, that a Pardon of all miſpriſions, treſpaſſes, 
offences and contempts, will pardon a contempt in ma- 
king a falſe return, and a ſtriking in }eftminfter Hall, 
and barratry, and even a premunire; alſo it is laid down 
in general, that i will pardon any crime not capital. I Ley, 
106. 1 Sid. 211. 2 Mod. 52. 

Vide 2 Hale Hiſt. P. C. 252. Dyer 308. a. 

As to flatutes concerning Pardons, vide Tables to Sta 
tutes. 

For more learning on this ſubject, ſee 3 New Abr. 4. 
Pardon. | 

PARDONETS, Were perſons who carried about the 
Pope's indulgences, and fold them to any who would buy 
them. Stat. 22 H. 8. | 

PARENT, ( Parens) A father oi mother; but generally 
applied to the father: parents have power over their 
children by the law of nature, and the Divine law; and 
by thoſe laws they muſt educate, maintain and defend 
their children. Woods Inft. 63. The parent or father 
hath an intereſt in the profits of the childrens labour while 
they are under age, if they live with, and are maittained 
b Hog but the father hath no intereſt in the eſtate of a 
child, otherwiſe than as his guardian. Bid. The eldef 
| ſon is heir to his father's eſtate at Common law ; and if 

there are aa ſons, har eur: the daughters ſhall be 
heirs, Sc. And there being a reciprocal intereſt in each 
onthe, parents and children may maintain the ſuits of each 
othar, and juſtify the defence of each other's perſon. 2 
Inft. 564. See Black. Com. 1 V. 43), 452. 

PARENTELA, or DE PARENTELA SE TOLLE- 
RE, To renounce his kindred ; which was done in open 
court before the judge, and in the preſence of twelve men, 
who made oath that they believed it was done lawfully 
and for a juſt cauſe. We read it in the laws of H. 1. cap. 88. 
Si quis rower faidam vel cauſam aliquam de parentela ſe 
velit tollere, & eam forisjuraverit, & de ſocietate & le- 
reditate & tota illins ratione ſe ſeparet, fi poſſea aligui a 
parentibus abjuratis moriatur, ee g nibil ad cum 
de hæreditate vel compofitione pertineat, Cc. 

PARISH, (Parochia) Did anciently ſignify what we 
now call the dioceſe of a biſhop : But at this day it is the 
circuit of ground in which the people who belong to oe 
church do inhabit, and the particular charge of a ſecula! 
prieſt, It is derived from the Saxon Oneof rA, 
Preoft-ſcyre, which ſignifies the precin& of which the 
| prieſt had the care, in Engliſb prieſt-ſhire. 
| How antient the diviſion of pariſhes is, may at peru 
| be difficult to aſcertain; for it ſeems to be agreed on 

hands, that in the early days of chriſtianity in this! 

pariſhes were unknown, or at leaſt ſigniſied the {ame 
that a dioceſe does now.. There was then no appropt 1ation 
of eccleſiaſtical dues to any particular church ; but we 
man was at liberty to contribute his tithes to 1 
prieſt or church he pleaſed, provided only that he d i 


| 


word proditorie; for the leſs offence being included in 


r tho! his 
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do ſome: Or, if he made ng ſpecial appointment or ap- 


oropriation thereof, they were paid into the hands of the 
Eon, Shoe duty it os to diſtribute them among the 
clergy, and for other pious purpoſes, according to his 
own diſcretion. | 3 : 
Mr. Camden (in his Britannia) ſays, England was divid- 
ed into pariſhes 1 Honorius, about the year 
630. Sir Henry Hobart lays it down that pariſhes were 
firſt erected by the council of Lateran, which was held 
Anno Domini 1179. Each widely differing from the other, 
and both of them, perhaps, from the truth; which will 
probably be found in the medium between the two ex- 
tremes. For Mr. Selden has clearly ſhewn, (of tithes, c. g.) 
that the clergy lived in common without any diviſion of 
pariſhes, long after the time mentioned by Camden. And 
Apr from the Saxon laws, that pariſhes were in be- 
ing long before the date of that council of Lateran, to 
which they are aſcribed by Hobart. 
We find the diſtinction of pariſhes, nay even of mother 
churches, ſo early as in the laws of King Edgar, about the 


ear 970. Before that time the conſecration of tithes was 
- 1n general arbitrary; that is, every man paid his own 


(as before obſerved) to what church or pariſh he pleaſed. 
But this being liable to be attended with either fraud, or 
at leaſt caprice, in the perſons paying; and with either 
jealouſies or mean compliances in ſuch as were competi- 
tors for receiving them; it was now ordered by the law 
of King Edgar, (c. 1.) That“ dentur omnes decimæ primarie 
eccleſie ad quam parochia pertinet. However, if any thane, 
or great lord, had a church . within his own demefnes, 
diſtinct from the mother church, in the nature of a pri- 
vate chapel ; then, provided fuch church had a cœmitery 
or conſecrated place of burial belonging to it, he might 
allot one third of his tithes for the maintenance of the 
officiating miniſter : But, if it had no ccemitery, the thane 
muſt himfelf have maintained his chaplain by ſome other 
means; for in ſuch caſe all his tithes were ordained to 
be paid to the primarie eccleſiæ, or mother- church. 

This proves that the kingdom was then univerſally di- 
vided into pariſhes ; which divifion happened probably 
not all at once, but by degrees. For it ſeems pretty clear 
and certain that the boundaries of pariſhes were origi- 
nally aſcertained by thoſe of a manor or manors : Since it 
very ſeldom happeps that a manor extends itfelf over more 
pariſhes than one, tho' there are often many manors in 
one pariſh, The lords, as —— itſelf, be- 
gan to build churches upon their own demeſnes or waſtes, 
to accommodate their tenants in one or two adjoining 
tordſhips ; and, in order to have divine ſervice regularly 
performed therein, obliged all their tenants to appropriate 
their tithes to the maintenance of the one officiating mini- 
ſter, inſtead of leaving them at liberty to diftribute them 
among the clergy of the dioceſe m general: And this 
tract of land, the tithes whereof were ſo appropriated, 
formed a diſtin pariſh : which will well enough account 
for the frequent intermixrure of pariſhes one with another. 
For if a lord had a parcel of land detached from the main 
of his eſtate, bur not ſufficient to form a pariſh of itſelf, 
it was natural for him to endow his newly erected church 
with the tithes of thoſe digjointed lands; eſpecially if no 
church was then built in any lordſhip adjoining to thoſe 
out-lying parcels. Thus pariſhes were gradually formed, 
and pariſh churches endowed with the tithes that aroſe 
within the circuit aſſigned. But ſome lands, either be- 
cauſe they were in the hands of irreſigious and carelefs 


other now unſearchable reaſons, were never united to any 
pariſh, and therefore continue to this day extraparochial ; 
and their tithes are now by immemorial cuftom payable 
to the King inſtead of the biſhop, in truſt and confidence 
that he will diſtribute them, for the general good of the 
church. 2 Inf. 647. 2 Rep. 44. Cro. Eliz. 512. Yet ex- 
traparochial waſtes and marſh lands, when improved and 
drained, are by the ſtatute 1) Gev. 2. c. 37. to be aſſeſſed to 
all parochial rates in the pariſh next adjoining. See Black. 
Om. 1 V. 111, 112, 113. And Will. par. 2. 182. | 
Lord Holt held, That pariſhes were inftituted for the 
eaſe and benefit of the people, not of the parſon; and the 
reaſon why pariſhioners muſt come to their pariſh church 


to contribute to the repairing thereo 


3 


P A R 
is, becauſe having charged himſelf with the cure of their 
_—_— might be enabled to take care of that charge. 
3 Salk. 88, = A pariſh may compriſe many vills ; but 
generally it ſhall not be accounted to contain more than 
| one, except the contrary be ſhewn, becauſe moſt pariſhes 
have but one vill within them. Hill 23 Car. 1. B. R 
And it ſhall not be intended that there is more than 
one pariſh in a city, if it be not made to appear; for 
ſome cities have but one pariſh. Did. Where there are 
ſeveral vills in a pariſh, they may have peace officers, and 
overſeers of the poor for every particular vill: And an 
ancient vill in a pariſh, that time out of mind hath had 
a church of its on and church-wardens and parochial 
rights, being repujed a pariſh, is a pariſh within the far. 
43 Eliz. c. 2. to provide for its own poor, and ſhall not 
pay to the poor of the pariſh wherein it lies. Ov. Car. ga, 
84, 396. But to make a vill a reputed pariſh within 4 
liz. it muſt have a parochial chapel, chapel-wardens e! 
ſacraments at the time that ſtatute was made. 2 Salt. cor. 
Pariſhes in reputation are within that ſtatute, eſpecially 
when it has been the conſtant uſage of ſuch pariſhes to 
chuſe their own overſeers; who may diftrain for a poor 
tax, Sc. 2 Roll. Rep. 160. 2 Nelſ. Abr. 1235. Money 
given by will to a pariſh, ſhall be to the poor of the pariſh; 
as adjudged in equity. Chanc. Rep. 1 34. If a highway lie 
in a pariſh, the pariſh is obliged to repair it, and it is the 
moſt convenient and equal for the pariſhigners in ev 
pariſh to repair the ways within it, if they are able. 2 Lill 
252. And if any vill, liberty, Sc. that uſes to repair their 
own highways, ſhall, after the uſual rate levied and em- 
ployed, find the ways not ſufficiently repaired, the whole 
pariſh may be ordered by juſtices of peace in their ſeſſions 


Stat, 7 8 N. g. 


c. 29. 

PARISH CLERK, In every pariſh the parſon, vicar, 
Sc. hath a pariſh clerk under him, who is the loweſt of- 
ficer of the church. Theſe were formerly clerks in orders, 
and their bufinefs at firſt was to officiate at the altar, for 
which they had a corppetent maintenance by offerings ; 
but now they are laymen, and have certain fees with the 
parſon, on chriſteningꝭ, marriages, burials, c. beſides 
wages for their maintehance. Count. Parſ. Compan. 8 3, 84. 
They are to be twenty years of age at leaſt, and known to 


be of honeſt converſation, ſufficient for their reading, ſing- 
ing, Sc. And their buſineſs conſiſts chiefly in reſponſes to 


the miniſter, e leſſons, ſinging pſalms, &c. And in 
the large pariſhes of London, ſome of them have deputies, 
to diſpatch the buſmeſs of their places, which are more 
gainful than commes-reQorics. id. The law looks upon 
chert as Officers for life: They are regarded by the Com- 
mon law, as perſons who have freeholds in their offices; 
and therefore, tho they may be puniſhed, yet they cannot 
be deprived, by eccleſiaſtical cenſures. Black. Com. 1 V. 
395. And they are generally appointed by the miniſter, 
unleſs there is a cuſtom for the pariſhioners or church-war- 
dens to chuſe them; in which caſe the canon cannot abrogate 
ſach cuſtom ; and when choſen it is to be ſignified, and 
they are to be fworn into their office by the archdeacon. 
Cro. Car. 339. Can. 91. And if ſuch cuſtom appears, the 
court of B. R. will grant a Mandamu?to the archdeacon to 
ſwear him in, for the eſtabliſhment of the cuſtom turns it 
into a temporal or civil right. Black. Com. 1 V. 395. He 
may make a deputy without licence of the ordinary. 
Strange 942. And cannot ſue in the Spiritual court for 


fees as being a temporal officer. 2 Strange 1108. 
owners, or were ſituate in foreſts and defart places, or for | 1 


PARISE (Parochianus) Is an inhabitant of, or 


belonging to any pariſh, lawfully ſettled therein. Pa- 


riſhioners are compellable to put things in decent order; 
but the judgment of the majority is the only rule for the 
degrees of that decency; and the court inclined, that a 
rate for that purpoſe is binding; as for moving the com- 
munion-table out of the body of the ch into the 
chancel, or raiſing it higher, Sc. Far. 70. 

Pariſhioners have a right to view pariſh books. 11 Med. 
134. 

Pariſhioners are a body politic to many purpoſes; as 
to vote at a veſtry if they pay ſcot and lot; and they have 


a ſole right to raiſe taxes for their own relief, without the 
, 


interpoſition of any ſuperior court; may make by-laws 
| So 
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to mend the highways, and to make banks to keep out | 
the ſea, and for repairing the church, and making a 
bridge, Sc. or any ſuch thing, for the publick good, 
and by the 3 & 4 V. 3. and 7 Ann. to tax and levy 
r rates, and to make and maintain fire-engines, and 
3 Geo, for purchaſing workhouſes for the poor. Arg, 
8 Mod. 384. 2 i 
PARISH OFFICERS: Divers perſons are exempted 
from ſerving pariſh offices on account of their profeſſions, 
viz. Phylicians and ſurgeons, apothecaries, diſſenting 
teachers, regiſtered ſeamen, and perſons having proſecut- 
ed any felon to conviction, Sc. Stat. 32 H.8. 1 W. & 
M78 108 11 , g. 1 8 10 Ann. &c. 


a large quantity of ground incloſed and privileged for 
wild beaſts of chaſe, by the King's grant of preſeription. 
1 Inf. 233: | 

Ma defines a park to be a privileged place for 
beaſts of venary, and other wild beaſts of the foreſt and 
chaſe, tam Sylveftres, quam Campeſtres ; and differs from a 
chaſe or warren, in that it muſt be incloſed; for if it lies 
open it is good cauſe of ſeizure into the King's hands, as 


a thing forfeited , as a free chaſe is, if it be incloſed; be- 


ſides, the owner cannot have an action againſt ſuch as 
hunt in his park, if it lies open. Manw. Foreft Laws. 


Compt. Furiſ. 148. No man can erect a park, without 


licence under the broad ſeal; for the Common law does 
not encourage matter of pleaſure, which brings no pro- 
fit to the commonwealth. Woods Infl. 207. But there 
may be a park in reputation, erected without lawful war- 
rant; and the owner bring his action againſt per- 
ſons killing his deer. "Tha. 

To a park three things are required. 1. A grant there- 
of. 2. Incloſures by pale, wall or hedge. g. Beaſts of 
a park, ſuch as the buck, doe, Sc. And where all the 
deex are deſtroyed, it ſhall no more be accounted a park ; 
for a park conkſts of vert, veniſon and encloſure, and if 
it is determined in any of them, it is a total di/parking. 
Cro. Car. 59, 60. | 

The King may by letters patent diſſolve his park. 2 
Till. Abr. 273. 

Parks as well as chaſes are ſubject to the Common law, 
and are not to be governed by the foreſt laws. 4 If.. 


14. | 
; Pulling down rk walls or pales, the offenders ſhall 
be liable to the ſame penalty as for killing deer, &c. by 
ſtat. and the ſtatutes againſt deer-ſtealing are the 13 Car. 
2. c. 10. 3&4HY.& M. c. 10. 5 Geo. 1. c. 15. See 
Deer-flealers. . 
Recompence to be made by the townſhip toowners of 
parks for orient +. their fences, &c. 6 Geo. 1, c. 16. 
See Game, and 16 Vin. Abr. tit. Park. And Black. Com. 
2 V. 38, 416. ä : 
PARK-BOTE, Signifies to be quit of incloſing a park, 
or any part thereof. 4 In}. 308. 
PARLE HILL, The learned Spelman gives this de- 
ſcription of it; Collis vallo plerumque munitus, in loco cam- 
peſtri, ne infidits exponatur, ubi convenire olim ſolebant cen- 
turie aut vicinie incolæ ad lites inter ſe traftandas & termi. 
nandas : Scotis reor Grith hail, 9. Mons paciſicationis, cui 
aſyli privilegia concedebantur : & in Hibernia frequentes vi- 
dimus, the Farle and Parling Hills. Spelm. Gloſſ. 
PARLIAMENT, ( 3 rom the Fr, Parler, 
i. e. gui, & ment, mens, to ſpeak the mind, ſometimes 
called Commune Concilium Regni Anglia, Magnum Concilium, 
Sc.) Is a grand aſſembly, or convention of the three 
eſtates of the kingdom, ſummoned to meet the King, to 
conſult of matters relating to the common wealth, and 
particularly to enact and repeal laws. ; 


— 


Herein may be conſidered, 


1. The antiquity and original of parliaments, 
2. The juriſdittion of 93 
3. The ſpeaker. 
4. The judicial power of parliament. 
5. The proper P/ ovince fs Houſe of Commons, &c. 
6. We prroikege of members, &c. 
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1. The antiquity and original of parliaments, 


Some authors ſay, that the ancient Britons had no ſuch 
aſſemblies; but. the Saxons had; which may be col. 
lected from the laws of king Ina, who lived about the 

ear 112. And William the firſt, called the Conqueror 

aving divided this land among his followers, ſo that 
every one of them ſhould hold their lands of him in capite 
the chief of theſe were called Barons, who thrice every 
year aſſembled at. the King's court, viz. at Chriſima, 
Eaſter, and Whitfuntide, among whom the King uſed to 
come in his royal robes, to conſult about the publick af. 


Ĩ fairs of the kingdom. This King called ſeveral parlia- 
PARK, (Lat. parcus, Fr. parque, i. e. locus incluſus) Is 


ments, wherein it appears, that the freemen or commons 
of England were allo there, and had a ſhare in making 
laws: He, by ſettling the court of parliament, fo eſtabliſh. 
ed his throne, that neither Briton, Dane, nor Saxon, could 
diſturb his tranquillity ; the making of his laws were by 
act of parliament, and the accord between Stephen and 
him was made by parliament ; tho? all the times fince 
have not kept the ſame form of aſſembling the ſtates. 
Doderidge's Antiq. Parliament. 

There was a parliament before there were any barons, 
and if the commons do not appear, there can be no par- 
liament; for the knights, citizens and burgeſſes, repre- 
ſent the whole commons of England, but the peers only ar: 
preſent for themſelves, and none others. 1b:d. Sir Ed. 
ward Coke affirms, that many parliaments were held be- 
fore the conqueſt; and produces an inſtance of one held 
in the reign of Alfred : He likewiſe gives us a concluſon 
of a parliament holden by Athelfan, where mention is 
made, that all things were enacted in the great ſynod, cr 
council at Grately, whereat was archbiſhop Wolſelelm, 
with all the noblemen and wiſemen, whom the Kirg cal. 
ed together. 1 I. 110. It is apparent, (ſays Mr. 
Pryn) from all the precedents before the time of the 
conqueſt, that our priſtine ſynods and councils were ro- 
thing elſe but parliaments, that our Kings, nobles, ſera- 
tors, aldermen, wiſemen, knights, and commons, were 
preſent and voting in them as members and judges: And 
Sir Henry Spelman, Camden, and other writers, prove the 
commons to be a part of the parliament in the time of 
the Saxons, but not by that name, or elected as conſiſting 
of knights, citizens and burgeſſes. Pryn's Sovereign Pro. 
Parliament. | 

As to the original of the preſent houſe of commons, 
our authors of antiquity vary very much ; many are of 
opinion that the commons began not to be admitted as 
part of the parliament, upon the footing they are now, ur- 
| til the 49 H. 3. becauſe the firſt writ of ſummons of any 
knig CSrthgenc is of no ancienter date 
than that time. But the great charter in the 17th year 
of King Jobn, (about which time the diſtinction of Baro- 
nes Majores and Minores is ſuppoſed to begin) was made 
per Regem, Barones & LiszrRos Homines rorius REG- 
NI. 

Mr. Selden ſays, that the borough of St. Albans claim. 
ed by preſcription in the parliament, 8 Edu. 2. to ſerd 
two burgeſſes to all parliaments, as in the reigns of Edu. 
1. and his progenitors, which muſt be the time of Kirg 


4 
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the reign of Hen. g. it was declared and admitted, that 
the commons of the land were ever a part of the patl\®- 
ment. Selden's Tit. Hon. 109. Polydore Virgil, Hollinſbead, 
Speed and others mention, that the commons were 
ſummoned at a parliament held at Saliſbury, 16 Een. 1. 
Sir Walter Raleigh, in his treatiſe of the Prerogas 9 
Parliaments, thinks it was Anno 18 H. 1. Ard Py. 
lin finds another beginning for them, viz. in the reig? o 
King Hen. 2. | " 
© Thus much for the original of our parliament; whic 
is the higheſt and moſt honourable, and abſolute court o 
juſtice in England ; conſiſting of the King, the lords o 
parliament, and the commons; and again, the lords are 
divided into ſpiritual, and temporal; and the commons 


divided into knights of ſhires or counties, citizens ont of 
cities, and burgeſſes from boroughs; the words 5 on 
old Latin writ to the ſheriff for the election, being = 
| milites gladiis cinflos magis idoneos & diſcretos cmiali d, 


l 
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John; and fo before the reign of King Hen. 3. And in 
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£9 de qualibet civitate comitatus tui duos cives, & de quolibet 
burgo duos burgenſes, de diſcretioribus & magis ſuſficientibus, 
Sc. Inſt. 109. ; 


4. The juriſdifiion-of parliament. 


The juriſdiction of this court is ſo tranſcendent, that it 
makes, enlarges, abrogates, repeals and revives laws and ſta- 
tutes, concerning matters eccleſiaſtical, civil, criminal, 
martial, maritime, &c. And for making of laws and in 
proceeding by bill, this ſupreme court is not confined ei- 
ther for cauſes, or perſons, within any bounds, nor is it 
tied down to any certain rules or forms of law, in proceed- 
ings and determinations : The court of parliament hath 
power to judge in matters of law; and redreſs grievances 
that happen, eſpecially ſuch as have no ordinary reme- 
dy; to examine into the corruption of magiſtrates, and 
illegal proceedings of other courts; to redreſs errors, and 
determine on petitions and appeals, Cc. and FROM THIS 
HIGH COURT THERE LIES NO APPEAL. Did. Affairs 
of parliament are to be determined by the parliament ; 
tho the parliament err, it is not reverſible ; And not only 
what is done in the houſe of commons, but what relates 
to the commons during the parliament, and fitting the 
parliament, is no where elſe to be puniſhed but by 
ſelves, or a ſucceeding parliament. 

Every court of juſtice having laws and cuſtoms for its 
direction, the high court of parliament hath its own pro- 
per laws and cuſtoms, called the Laws and Cuſtoms of 
Parliament; inſomuch that no judge ought to give any 
opinion of matters done in parliament, becauſe they are 
not io be decided by the Common law. But the parliament, 
in their judicial capacity, are governed by the Common 
and Statute laws, as well as the courts in H/ftminſfter-hall. 
4 Infl. 14, 15. State Trials, Vol. 2. 735. The lords and 
commons in their reſpective houſes have power of judi- 
cature, and fo have both houſes together. And in for- 
mer times both lords and commons fat together in one 
houſe of parliament. 4 nfl. 23. 


3. The ſpeaker. 


The lords have one who preſides as ſpeaker in common 
affairs, uſually the Lord Chancellor , and the commons 
have their ſpeaker, choſen by the houſe, but io be approved 
by the King : The commons anciently had no continual 
peaker, but after conſultation, their manner of proceed- 
ings was to agree upon ſome perſon of great abilities, to 
deliver their reſolutions. In the reign of William Rufus, 


Y 


came forth, and ſtood before the and pale in the 
name and behalf of them all, who was undoubtedly the 
ſpeaker of the houſe of commons at that time: But the firſt 
. certainly known was Peter de Mountford, 44 H. g. 
when the lords and commons ſat in ſeveral houſes, or at 
leaſt gave their aſſents ſeverally. Lex Conflitution. 162. Sir 
Richard Walgrave, 5 R. 2. was the firſt ſpeaker who made 
any formal apology for inability, as now praCtiſed ; Richard 
Rich, Eſq; 28 H. 8. was the firſt ſpeaker who is recorded 
to have made requeſt for acceſs to the King. Thomas Moyle, 
Eſq; 34 H. 8. is faid to be the firſt ſpeaker who petitioned 
for freedom of ſpeech ; and Sir Thomas Gargrave, 1 Eliz. was 
the firſt who made the requeſt for — 2 from arreſts, 
Sc. Sir Jobn Buſbey, 17 K. 2. was the firſt ſpeaker pre- 
ſented to the King in full parliament by the commons : 
And when Sir Arnold Savage was ſpeaker, 2 Hen. 4. it 
was the firſt time that the commons were required by 
the King to chuſe a ſpeaker. Bid. 163, Sc. 


4. The judicial power of parliament. 


The King cannot take notice of any thing ſaid to be 
done in the houſe of commons but by the report of the 
houſe ; and every member of the houſe of parliament has 
a judictal place, and can be no witneſs. 4 Inft. 15. When 
Garles 1. being in the houſe of commons, and fitting in 
the ſpeaker's chair, aſked the — — whether cer- 
tain members, whom the King were preſent? The 
ſpeaker, from a preſence of mind which aroſe from the 


at a great parliament held at Rockingham, a certain knight | 
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| © they eyes to ſer, nor A to ſpeak, but as the houſe was plea- 


& ſed to direct bim. Atkin's Juriſd. and-Antiquity of Houſe 
of Commons. Henry 8. having commanded Sir Thomas 
Gaudy, (one of the judges of the King's Bench) to attend 
the chief juſtices and know their opinion, whether a man 
might be attainted of high treaſon by parliament, and never 
called to anſwer; the judges declared it was a dangerous 
queſtion, and that the high court of parliament ought to 
give examples to inferior courts, for proceeding according 
to juſtice, and no inferior court could do the like. Lex 
Conflitution. 161. The houſe of lords is a diſtinct court 
from the commons, to ſeveral purpoſes, and is the ſove- 
reign court of juſtice, and dernier reſort: They try cri- 
minal cauſes on impeachments of the commons ; and have 
an original juriſdiction for the trial of peers upon indict- 
ments found by a grand jury: They alſo try cauſes upon 
appeals from the cqurt of Chancery, or upon writs of error 
to reverſe judgments in B. R. Sc. And ALL THEIR DE- 
CREES ARE AS JUDGMENTS; and judgments given in 
parliament may be executed by the Lord Chancellor. 4 I}. 
21. Finch233. 1 Lev. 165, It is ſaid, that the judicial 
power of Parliaments is in the lords; but that the bouſe of 
lords bath no juriſdiftion over ORIGINAL CAUSES, which 
would deprive the ſubject of the benefit of appeal. 2 Salk. 510. 
Alſo the houſe of commons is a diſtin& court to man 
purpoſes, they examine the right of elections, expel their 
own members, and commit them to priſon, and ſometimes 
other perſons, &c. And the book of the clerk of the bouſe of com- 
is a record. 2 Inſt. 536. 4 Inſt. 23. The commons coming 
from all parts are the grand inqueſt of the realm; to pre- 
ſent publick grievances and delinquents to the King and 
lords to be puniſhed by them : And any member of the 
houſe of commons has the privilege of impeaching the 
higheſt lord in the kingdom. Hood's Infl. 455. 


5. The proper province of the houſe of commons. 
As the houſe of lords ſeems to be politically conſtituted 


| for the ſupport of the rights of the crown, ſo the proper 


province of the houſe of commons is to ſtand for the pre- 
ſervation of the people's liberties. The commons in 1 
and repealing laws, have equal power with lords ; an 
for laying taxes on the ſubject, the bill is to begin in the 
houſe of commons, becauſe from thence the greateſt part 
of the money ariſes, they repreſent the whole commons 
of England; for which reaſon they will not permit any al- 
teration to be made by the lords in a bill concerning mo- 
'ney : And as formerly the laying and levying of new taxes 
have cauſed rebcttions and commotions, this has occaſi- 
uned, particularly 9 E. 3. when a motion has been made 
for a ſubſidy of a new kind, that the commons have de- 
fired a conference with thoſe of their ſeveral counties and 
places, whom they have repreſented, before they have 
treated of any ſuch matters. 4 Inf. 34. | 
There are no places of precedency in the houſe of com- 
mons, as there are in the houſe of lords, only the ſpeaker 
has a chair or ſeat, fixed towards the upper end, in 
the middle of the houſe; and the clerk, with his aſſiſtant, 
ſits near him at the table, juſt below the chair: The mem- 
bers of the houſe of commons never had any robes, as 
the lords ever had, except the ſpeaker and clerks, who 
in the houſe wear Ts as profeſſors of the law do during 
term- time. If a lord be abſent from the houſe, he may 
make another lord his proxy; though a member of the 
houſe of commons cannot make a proxy, for himſelf is 
only a repreſentative or deputy. Mood i Inft. 456. No 
knight, citizen or burgeſs of the houſe of commons, ſhall 
depart from ns without leave of the ſpeaker 
and commons aſſembled; and the ſame is to be entered 
in the book of the clerk of the parliament.” Stat. 6 Hen. 8. 
c. 16. And in the 1'& 2 P. & M Informations were 
preferred by the attorney-general againſt thirty-nine of 
the houſe of commons, for departing without licence; where- 
of ſix ſubmitred to fines; but it is uncertain whether any 
of them were paid. | | F 
Calling the houſe is to diſcover what members are ab- 
ſent, without leave of the houſe, or juſt cauſe; in which 
caſes fines have been impoſed : On calling over, ſuch of 
the members as are preſent, are marked; and the de- 


genius of that houſe, readily anſwered, That “ he bad nei- 


faulters 
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faulters being called over again the ſame day, or the day 
after, and not appearing, are ſummoned, or ſent for by 
the ſerjeant at arms. Lex Con/tutution. 159. 
Forty members are requiſite to make a houſe of com- 
mons 1 diſpatch of buſineſs; and the buſineſs of the 
houſe is to be kept ſecret among themſelves: In the 23d 
year of Queen Elæabetb, Arthur Hall, Eſq; member of par- 
liament, for publiſhing, the conferences of the houſe, and 
writing a book which contained matters of reproach againſt 
ſome particular members, derogatory to- the general au- 
thority, power, and ſtate of the houſe, and prejudicial to 
the validity of the proceedings, was adjudged by the com- 
mons to be committed to the Tower for fix months, fined 
800 J. and expelled the houſe. But the ſpeaker of the 
houſe of commons, according to the duty of his office, as 
ſervant to the houſe, may publiſh ſuch proceedings as he 
ſhall be ordered by the commons aſſembled ; and he can- 
not be liable for x bo he does that way by the command 
of others, unleſs thoſe other perſons are liable. 

If any member of either houſe ſpeak words of offence 
in a debate, after the debate is over, he is called to the 
bar, where commonly on his knees he receives a repri- 
mand from the ſpeaker; and if the offence be great, he 
is ſent to the Tower, When the bill of attainder of the 
earl of Strafford was paſling the houſe of commons, Mr. 
Taylor, a member of that houſe, oppoſed it with great 
violence and indecency, and being heard to explain him- 
ſelf, was commanded to withdraw; whereupon it was 
reſolved he ſhould be expelled the houſe, be made inca- 
pable of ever ſerving as a member of parliament, and ſhould 
be committed priſoner to the Tower, there to remain du- 
ring the pleaſure of the houſe : And he was called to the 
bar, where he kneeled down, and Mr. Speaker unced 
the ſentence accordingly. And Sir John Elliot, Denzil Hollis, 
and another perſon having ſpoken theſe words, viz. The 
King's Privy Council, bis judges and his counſel learned in the 
lau, have conſpired to trample under their feet the liberties 
of the ſubject and of this bouſe, an information was filed 
againſt them by the Attorney General; and farther, for 
that the King having ſignified his pleaſure to the houſe of 
commons for the adjournment of the parliament, and the 
ſpeaker n to get out of the chair, they via. 
lenter, Sc. detained him in the chair, upon which there 
was a great tumult in the houſe, to the terror of the 
commons there aſſembled, and againſt their allegiance, 
in contempt of the King, his crown and dignity: The 
defendants pleaded to the juriſdiction of the court; and 
refuſed to anſwer but in parliament; but it was adjudg- 
ed, that they ought to anſwer, e charge long for a con- 


— 


ſpiracy, and ſeditious acts to prevent the adjournment of | 


the parliamont, which may be examined out of it; and 
not anſwering, judgment was given againſt them, that 
Sir John Elliot ſnould be committed to the Tower, and 
fined 2000 J. and the other two were fined and impri- 
ſoned. Cro. Car. 1 30. | | 


6. The Privilege of members, &c. 


Members of parliament are not only privileged from ar- 
reſts, but likewiſe in an extraordinary manner from aſ- 
ſaults, menaces, Sc. Sir Robert Brandling made an af. 
fault upon Mr. H/uberington, a member of the houſe of 
commons, in the country before his coming up to par- 
liament, and Sir Robert was ſent for by the houſe, and 
committed to the Tower. And Anno 19 Jar. 1. ſome 
ſpeeches paſſed privately in the houſe between two of the 
members, and. one of them going down the: parliament 
ſtairs, ſtruck the other, who catched at a ſword in his 
man's hand, endeavouring to return the ſtroke; on com- 
plaint made to the houſe of commons, they were both or- 
dered to attend, where he who gave the blow was com- 
mitted to- the Tower during the pleaſure of the houſe, 

Aſſaulting a member coming to or attending in parliament, 
the offender ſhall. pay double damages, and make fine and 

ranſom, Sc. By ſtat. 11 Hen, 6. 

All members of parliament, that they may attend the 
public ſervice of their country, have privilege of parlia- 
ment for themſelves and their menial ſervants, to be free 
from arreſts, c. and for their goods to be free from di- 
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ſtreſſes: And this privilege of parliament generally holds 
ay caſes except — felony and breach of < peace. 
nſt. 24, 25. | | | 
E The law and privilege of parliament is part of the law of 
the land; and a member cannot be arreſted, except in caſes 
of treaſon, felony, and acTvAL breach of the peace. Will. 
par. 2. 159. : | 
There are many remarkable caſes in our books treating 
of the privileges of parkament, relating to arreſts of mem. 
bers of the houſe of commons, and their ſervants, and the 
manner of their confinement, releaſement, &c, The firſt 
year of King Fac, Sir Thomas Shirky, a member of parlia. 
ment, was arreſted four days before the ſitting of the par- 
liament, and carried priſoner to the Fleet ; on which a war. 
rant iſſued to the clerk of the crown for a habeas corpus to 
bring, him to the houſe, and the ſerjeant was fent for in 
cuſtody, who being brought to the bar, and confeſſing 
his fault, was excuſed for that time : But on hearing coun- 
ſel at the bar for Sir 7 homas Shirley, and the warden of the 
Fleet, and upon producing precedent, Simꝑſon the proſecu- 
tor, who cauſed the arreſt to be made, was ordered to be 
committed to the Tower; and afterwards the warden re- 
fuſing to execute the writ of habeas corpus, and the deli. 
very of Sir Thomas being denied, was likewife committed 
to the Tower; tho? on his agreeing to deliver up Sir Thom, 
upon a new warrant for a new writ of habeas corpus, ard 
making ſubmiſſion to the houſe, he was diſcharged : This 
affair taking up ſome time, the houſe entered into ſeveral 
debates touching their privilege, and how the debt of the 
party might be ſatisfied, which produced three queſtions; 
Firſt, V betber Sir Thomas Shirley ſhould have privilege? 
Secondly, Whether preſently, or to be deferred? Ard, 
Thirdly, I betber the houſe ſhould petition the King for fon 
courſe for ſecuring the debt of the party, according to former 
precedents, and ſaving barmleſs the warden of the fleet? All 
which queſtions were reſolved; and a bill was brought 
in to ſecure Simpſon's debt, Sc. which alſo occaſioned an 
act 1 Far. 1. c. 13. for relief of plaintiffs in writs of exe- 
cution, where the defendants in ſuch writs are arreſted, 
and ſet at liberty by privilege of parliament, by whicha 
freſh proſecution and new execution may be had againſt 
them when that privilege ceaſes. Lex Conflitution. 141. 
And 19 Fac. 1. one John/on, a ſervant to Sir James Whi- 
lock, a member of the houſe of commons, was arreſted 
by two bailiffs, who being told Sir James N pilloct was a 
parliament man, anſwered, that they had known greater 
men's ſervants than his taken from their maſters in time 
of parliament : And this appearing, the two bailiffs were 
ſentenced to aſk pardon of the houſe and Sir James Whi- 
tek, on their knees; that they ſhould both ride on one 
horſe bare-backed, back to back, from YYe/minfer to 
the 3 with papers on their breaſt ſignifying their 
offence ; all which was to be executed preſently, Sedrnte 
Curia. Ibid. In action of debt on a bond, conditioned 
that B. B. ſhould render himſelf at ſuch a day and place 
to an arreft ; defendant pleaded, that by privilege of 
parliament, the members, c. and their ſervants ought 
not to be arreſted by the ſpace of forty days before the 
fitting of the par/iament, nor during the ſeſſion, nor forty 
days afterwards; and that B. B. was at that time ſer- 
vant to ſuch a member of parliament, fo as he could rot 
render himſelf to be arreſted : Upon demurrer to 
this plea, it was adjudged ill, becauſe he might have 
rendered himſelf at the time and place; but then it 
would be at their peril if he was arreſted. 1 Brown!. 
81. 
The commons in parliament claim privilege for forty 
days before and after each ſeſſions and prorogation. 2 Lev. 
2. Tho' 12 FF. g. c. 3. ordains, That actions may be plo- 
ſecuted againſt perſons intitled to privilege of parliamen 
after a diſſolution or prorogation, until a new parliament ib 
called, or the fame is reaſſembled: and after adjournment 
for above fourteen days, and the reſpective courts mw 
proceed to judgment, c. N are to 5 10 
ſummons and diſtreſs infinite, Sc. until the parties 
enter a common appearance; and the real or pe us of 
eſtates of the defendants may be ſequeſtred for default ct 
appearance; - but the plaintiff may not arreſt their bodies - 
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proceeding by privilege of Parliament, he ſhall not be | 


barred by any ſtatute of limitation, or nonſuited, diſmiſſed, 
or his ſuit diſcontinued for want of proſecution; but at the 
riſing of the Parliament ſhall be at liberty to proceed to 
judgment and execution. And by 2 Ann. c. 8. Actions 
may be proſecuted againſt officers of the revenue, or in any 
place of publick truſt, for any forfeiture or breach of 
truſt, Sc. and ſhall not be ſtayed by colour of privilege; 
but ſuch officer, being a Member of Parliament, is not ſub- 
ject to arreſt during time of privilege, but ſummons, 
attachment, Sc. By the 11 Geo. 2. cap. 24. Any perſon 
may proſecute a ſuit in any. court of record, Sc. in Great 
Britain or Ireland, againſt any Peer, or Member of the 
Houſe of Commons, or other perſon intitled to privilege, 
in the intervals of Parliaments, or of Seſſions, if above four- 
teen days; and the ſaid courts, after diſſolutions or pro- 
rogations, are to give judgment, and award execution: 
and no proceedings in law againſt the King's immediate 
debtor, as ſuch, &c. to be delayed under colour of ſuch 
privilege; only the perſon of a Member of Parliament, 
Sc. ſhall not be arreſted or impriſoned. A defendant, who 
was a Member of Parliament, brought a letter from the 
Speaker to the court of King's Bench to ſtay proceedings ; 
but the court would not allow it, but told him he might 
bring his writ of privilege. Latch 150. Judgment was 
had againſt the defendant, and afterward he was choſen 
a Member of Parliament, and after his election he was 
taken in execution, yet he had his privilege ; tho' the 
book tells us minus jute. Moor 57. And where judg- 
ment being had againſt a defendant, and he was taken in 
execution in the morning and about three hours after- 
wards was choſen a Member of Parliament; the Houſe 
agreed, that being arreſted before he was choſen, Sc. he 
ſhall not have his privilege. Moor 340. 1 Nelf. Abr. 


27. 

be courts at Vgſiminſter may judge of the privilege of 
Parliament, where it is incident to a ſuit the court is 
poſſeſſed of : and courts may proceed to execution be- 
tween the ſeſſions of Parliament, notwithſtanding appeals 
lodged, Sc. State Trials, 2 V. pag. 66, 209. 

ut now by Stat. 10 Geo. 3. c. 50. No action againſt 

any peer, Sc. ſhall be delayed by pretence of privilege 
of Parliament. ; 


| Of elections, and herein, 
1. Of the elected, and who are eligible, and who not, and 
of their qualifications, | 
2. Of the eleflors and their qualifications. 
3. Of the 2 of returning officers, and the remedies 
ainſt them 


them. 
15 Of be clefed, and who are eligible, and who not, and 
of their qualifications. | 
The Parliament is called by virtue of the King's writ 
of ſummons out of Chancery, at leaſt forty days before the 
Parliament begins: the Commons are elected by the 
people; and every Member, the' choſe for one particular 
place, ſerves for the whole kingdom. As attendance of 
this nature is for the ſervice of the publick, the whole 
nation has ſuch an intereſt therein, that the King cannot 
grant an exemption to any perſon from being elected as 
a Knight, Citizen, or Burgeſs in Parliament; and for that 
elections ought to be free. 29 Hen. 6. But an alien 
cannot be elected, for he is not a liege ſubject; tho' if 
an alien were naturalized, he was eligible till the Stat. 
12 W. 3. cap. 2. A man attainted of treaſon or felony, 
or outlawed, Sc. is not eligible ; nor ſhall ſuch perſons 
be ſuffered in the Houſe of Parliament. 4 Inf. 48. A 
perſon under the age of twenty-one years, may not be 
elected to fit in Parliament; neither can any Lord fit 
there, until he be of the full age of twenty-one years. 
Ibid. It was formerly held that Mayors and Bailiffs of 
towns corporate were not eligible ; but now they may be 
elected. And ſo may a ſheriff of a county, for another 
ſhire. None of the Judges, or Barons of the Exchequer, 
who have judicial places, can be choſen Knight, Citizen, 
or Burgeſs of Parliament, as it is now holden, becauſe 
they are aſſiſtants in the Houſe of Lords: yet Thorpe, 
Baron of the Exchequer, was Speaker of the Houſe of 
mons : perſons who have judicial places in the other 
courts, Eccleſiaſtical or Civil, are eligible. 4 Inf. 47. 


* . * 
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Clergymen are not eligible, they being of another body, 
viz, the - Convocation. Ibid. Any of the profeſſion of, 
the law, and who are in practice, ere eligible ; but Auno 
6 H. 4. a Parliament was ſummoned by writ, and by 
colour of a certain ordinance, it was forbidden that any 
lawyer ſhould be choſen ; by reaſon whereof Lord Coke 
obſerves, this Parliament was fruitleſs : and the prohi- 
tory clauſe inſerted in the writ was againſt law; for Jaw- 
yers are eligible of common right, and cannot be diſabled 
by ordinance without act of Parliament. 

By 12 W,. g. c. 2. No perſon who had any office or place 
of profit under the King, or penſion from the crown, was 
to ſerve as a Member of the Houſe of Commons. And 
by 4& 5 Ann. No member of Parliament may enjoy any 
office in the government, and ſit in the houſe at the ſame 
time by virtue of his former election; for by acceptance of 
an office his election is void: but he may be elected again, 
on à new writ iſſued out, and fit in the houſe; and of- 
ficers in the army or navy, receiving any new commil- 
ſion, need not be re- elected. 6 Ann. When perſons are 
incapable of being elected, the election ſhall be void; 
and ſitting or voting in the Houſe of Commons they ſhall 
forfeit Zool: And the ſtatute 1 Geo. 1. c. 56. enacts, 


That no man having any penſion from the crown, either 


in his own name or in truſt for him, ſhall be elected a 
member of Parliament ; and penſioners preſuming to fit 
and vote, ſhall forfeit 20 l for every day, &c. The act 
mentions only a penſion for any term or number of years; 
and not a penſion during pleaſure, according to the 4 Ann. 
c. 8. 

Tis now enacted, That no perſon who ſhall be a Com- 
miſſioner of the Treaſury, Chancellor of the Exchequer, 
Commiſſioner of the Admiralty, Paymaſter of the Army, 
Secretary of State, Sc. ſhall be capable. of being a mem- 
ber in any Parliament. 15 Geo. 2. c. 22. But this ſta- 
tute does not exclude the Secretaries of the Treaſury, or 
thoſe of other offices; or any other perſon having an office 
for life. id. 

By antient ſtatutes, Knights of the Shire are to be 
reſident in the county, for which they are choſen ; fo 
Citizens and Burgeſſes elected ſhall be reſident in, and 
free of the ſame cities and boroughs, the day of the date 
of the writ of ſummons, and they are to be notable 
Knights of the ſame county, &c. notable Eſquires or 
Gentlemen: alſo by a late act, no perſon ſhall be qualified 
to ſerve in Parliament as a Knight of the Shire, who hath 
not an eſtate of freehold or copyhold for life, or ſome 

reater eſtate to his own uſe, of 600 J. a year, above all 
incumbrances ; and a Citizen and Burgeſs 300 J. per 
annum, of which -oath is to be made at the requeſt of a 
candidate, or two perſons having a right to vote; and if 
any perſon be elected and returned not fo qualified, the 
return ſhall be void. 9 Ann. cap. g. And none ſhall be 
qualified by virtue of any mortgage, whereof the equity 
of redemption 1s in another ; unleſs the mortgagee ſhall 
have been in poſſeſſion ſeven years before the election. 
Tho' the eldeſt ſon of a Peer, or of any perſon qualified 
to ſerve as a Knight of the Shire, ſhall not be incapable 
of being elected. Stat. ibid. | | 

Members of parliament muſt take the oaths to the Go- 
vernment before they fit and vote in the Houſe; or ſhall 
be adjudged Popiſh Recuſants, and be difabled to fit in 
Parliament, and liable to certain forfeitures, Sc. Stat. 
5 Eliz. cap. 1. 30 Car. 2. c. 1. And this ſtatute was 
e inforced by the 13 & 14 . 3. c. 6. 


2. Of the eleflors and their qualifications. 

The election of Knights of the Shire is to be made 
by the majority of people dwelling in the counties, havirg 
each of them lards or tenements to the yearly value of 
405. beſides repriſes; and he who cannot experd 40 5. 
per ann. ſhall have no vote in the election of Knights for 
the Parliament. 8 H. 6. c. 7. And by the 10 H. 6. c. 2. 
an elector of Knights of the Shire muſt be reſident, and 
have 40 5. per annum freehold over and above repriſes in 
the ſame county. The ) & 8 . 3. requires, that every 
freeholder ſhall tske' an oath that he is a frecholder 
of the county, and bas -frechold lands or heredita- 
ments of the yearly value of 40 5. lying at ſuch à place, 


within the faid county, and that he hath not before 
8 G 1 polled 
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vote in any election of a member to ſerve in Parliament, 
who is under the age of twenty-one, or be entitled to any 
vote by reaſon of any truſt or mortgage; if the truſtee | 
or mortgagee be not in actual poſſeſſion, and receive the 
rents and profits of the eſtate : but the mortgagor or ceſtur | 
que truſt poſſeſſion, ſhall and may vote for the ſame eſtate: 


polled at the election: no perſon is to be admitted to 


and all conveyances of lands, tenements, Sc. in order 
to multiply votes, or ſplit and divide the intereſt in any 
houſes or lands, among ſeveral perſons, to enable them 
to vote, ſhall be void and of none effect, ; 
By 10 Ann. c. 22. None ſhall have a voice for electing 
Knights of the Shire in right of any lands, who has not 
been charged or aſſeſſed to the publick taxes, church 
rates and pariſh duties, in ſuch proportion as other lands | 
and tenements of 40 5s. per annum, lying within the ſame | 
pariſh; and for which he ſhall not have received the rents 
and profits, or be intitled to have received the ſame to the 
full value of 405. or more to his own uſe for one year, 
before the election; except ſuch lands or tenements come 
by deſcent, deviſe, preſentation to ſome church, or pro- 
motion to an office, to which a freehold is annexed ; and 
perſons voting contrary ſhall forfeit 40 J. This extends 
not to reſtrain perſons from voting for Knights of the 
Shire, in reſpect of any tithes, or other incorporeal in- 
heritances, or meſſuages, Sc. belonging to offices, by 


reaſon the ſame have not been uſually aſſeſſed to any 


publick taxes; or in regard to lands not taxed to all taxes, 
if they have been generally aſſeſſed to ſome one or more of 
the ſaid rates, Sc. by 12 Ann. c. 5. 


All eſtates and conveyances made to any perſon in a frau- 
dulent manner, on purpoſe to qualify him to vote, ſubject | 


to conditions to defeat or determine ſuch eſtate or re-con- 
vey the ſame, ſhall be taken againſt the perſons executing 
them as free and abſolute; and all bonds, Sc. for re- 
demption ſhall be void; alſo perſons voting by colour of 
ſuch conveyance, incur a forfeiture of 40 J. 

The ſtatutes for preventing fraudulent conveyances to 
multiply votes on electing Knights of Shires, are made 
to extend to lands or tenements, for which any perſon ſhall 
vote for the election of Members to ſerve in Parliament 
for any city or town, that is a county of itſelf; and if any 
prom votes at ſuch election as a freeholder, not having 

is eſtate a year before, and aſſeſſed as deſcribed in the 
act 10 Ann. he is liable to the penalties impoſed on un- 
qualified voters. 13 Geo. 2. c. 20. Perſons refuſing to 


take the oaths of abjuration, Sc. are made incapable to 
vote for Members of Parliament. 1 Geb. 1. . 13. 


By 18 Geo. 2. c. 18. No perſon ſhall vote for the elect- 


ing a Knight of the Shire in England and Wales, in re- 
ſpect or right of any meſſuage, c. which has not been 
charged or aſſeſſed to the land tax twelve kalendar months 
next before the election. But not to reſtrain any perſon 
from voting in right of any rents or chambers in the inns 
of courts, Sc. or any meſſuages or ſeats belonging to 
any offices, in regard they have not been uſually aſſeſſed 
to the land tax. No perſon ſhall vote at any ſuch election 
without having a freehold in the ſame county, of the clear 
yearly value of 40 s. above all charges, or without having, 
been in the actual poſſeſſion or receipt of the profits above 
twelve kalendar months, unleſs the ſame come to him 
within the time aforeſaid, by deſcent, marriage, marriage 
ſettlement, deviſe or promotion to any benefice or office; 
or ſhall vote in right of any freehold granted to him frau- 
dulently, or vote more than once at the ſame election, 
under the penalty of 40/. No publick tax, Gate or af- 
ſeſſment, ſhall be deemed a charge on any freehold. 

As to who are, or ought, to be the electors in boroughs, 
it hath very much exerciſed the Britiſb Houſe of Com- 
mons: in the 22 Jac. 1. it was reſolved, that where 
there is no charter or cuſtom to the contrary, the election 
in boroughs is to be made by all the bouſbolders and not 
freeholders only : and in a queſtion whether the commons 
or the capital burgeſſes of a certain borough in Lincoln- 
Hire, were the <1-Ctors of Members of Parliament, anno 
4 Car. 1. it was agreed, that the election of burgeſſes in all 
bo: oughs did. of common right belong to the commoners, and 
that nothing could dale it from them but a preſcription and 
conflant uſage beyond 1h: memory of man, It has been hol- 
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den, that the commonalties of cities and burghs are on! 
the ordinary and lower fort of citizens, burgeſſes or frec- 
men; and that the right of election of burgeſles to Par- 
liament in all boroughs, belongs to the commoners, 
the ordinary burgeſſes or freemen; and not the Ma 
Aldermen and Common Council: tho the meaning 8 
words communitates croitatum & burgorum, has always ſg. 
nified, rightly underſtood, the Mayor, Aldermen and 
Common Council, where they were to be found, or the 
Steward or Bailiff, and capital Burgeſſes, or the govern- 
ing parts of cities and towns, by what perſons ſoever 
they were governed, or titles called. 

The moſt extraordinary caſe which has happened in 
this age, with relation to the determinations of a com- 
mitee of privileges and elections, was the caſe of 4 
and ¶ bite, concerning the borough of Aileſbury, on 4 
queſtion, © Whether an action at law lies for an elector 
* who is denied his vote?“ 

In this caſe the debates ended in the following reſolu- 
tions, viz, That the qualifications of electors and of per- 
ſons elected, is cognizable only before the Commons in 
Parliament; and that the examining and determining the 
qualification or right of any elector, Sc. belongs to them, 
where the acts of Parliament give no particular direction; 
that whoever ſhall proſecute any action, Cc. which ſhall 
bring the right of electors to the determination of any 
other juriſdiction than that of the Houſe of Commons, 
except in caſes eſpecially provided for by ſome ſtatute, 
ſhall be guilty of a breach of the privilege of the Houle, 
Several perſons were committed to Newgate by a warrant 
ſigned by Robert Harley, Speaker of the Houſe of Com- 
mons, for proſecuting actions at law againſt the con- 
ſtables of the borough of Aileſbury, who refuſed to take 
their votes at the election of Members of Parliament, &. 
in contempt of the juriſdiction and privileges of the 
Houſe; and this matter being returned by habeas corpus 
ſeverally, and the ſeveral perſons defendants brought in- 
to court, counſel moved that they might be diſcharged, 
for that the proſecution of a ſuit at law could be no un- 
lawful act, nor a breach of the privilege of the Houſe of 
Commons: three judges were of opinion, that the Houſe 
were the proper judges of their own privileges; but Hit 
"Chief Juſtice held, That Taz AUTHORIT or THB 
Commons was CIRCUMSCRIBED by Law; and if 
they ſhould exceed that authority, then to ſay they were 
judges of their own privilege, is to make their privilege 
to be what they would have them to be; and that if ＋ 
ſhould wrongfully impriſon, there could be no redrels, 
that the courts at HYeſtminfter could not execute the laws 
upon which the liberties of the ſubject ſubſiſt. 2 Sk. 503. 
And in action on the caſe, by a burgeſs of Ail:ſur, againſt 
the conſtables of the ſaid borough, for refuſing to receive 
the plantiff's vote in the election of a Member of Parlia- 
ment; the plantiff had a verdict, but the judgment was 
arreſted by the opinion of three judges, viz. That the ac- 
tion is not maintainable, becauſe the conſtables acted 25 
Judges, and the not receiving the plaintiff's vote is damn 
fine injuria ; for when the matter comes before the Houle, 
his vote will be received; that the right of electing Mem 
bers to ſerve in Parliament, is to be decided in parlis 
ment, and the Plaintiff may petition the Houſe for that 
purpoſe, and after tis determined there, he may 
bring his action, and not before. Holt Chief Juſite c. 
tra, That the plaintiff had a right to vote; a freehol 
has a right to vote by reaſon of his freehold ; and ir 1s 
A REAL RIGHT, and the value of his frechold was not 
material till the Star. 8 H. 6. which requires it to be 49% 
per annum: that as it is ratione liberi tenementi in counties: 
ſo in ancient boroughs, they have a right to vote _ 
burgagii, and in cities and corporations, it is ration / c. 
chefie, and a perſonal inheritance, veſted in the _— 
ration, but to be uſed by the PARTICULAR Members; 5 
this is a noble privilege, which entitles the ſubject 
ſhare in the government and legiſlature; and that, ſrt 
plaintiff hath a right, he muſt have a remedy to * 
that right, for want of right and want 9 remedy 5 hn 
ſame thing; that refuſing to take the plaintiff 's vote oh 
injury, and every injury mports a damage z and that dien 
a parliamentary matter comes in incidentally to an 7-7 f 
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of property, in the King's court, it muſt be determined 
there, 7 hm in Parliament; the Parliament cannot 
judge of che injury, nor give damages to the plaintiff, 
and he hath no remedy by way of petition: and accord- 
ing to this opinion, the judgment of the other three 
judges was reverſed upon a writ of error brought in the 
Houle of Lords. 1 Salk. 10. This caſe occaſioned great 
diſputes between the two Houſes of Parliament ; the Lords 
inſiſting, That if the Commons only could judge of the 
right of their electors, they would in effect chooſe their 
electors, Sc. And the Commons alledging, that if the 
right of electors might be determined in the courts of law, | 
from whence cauſes are removed by writ of error into the 
Houſe of Lords, the Lords would become judges of the 
right of electors to chooſe, and conſequently who were 
duly elected Members of the Commons Houſe ; whereby 
the Commons would looſe their independency, and be ſub- 
ject to the Lords, Sc. But the Parliament being ſoon 
after prorogued, the diſpute was dropped. See the caſe 
of Abby and White, which is excellently reported, as well 
in 6 Med. 45. to 56 incluſive, as in Ld. Raym. from fo. 
938 to 958 incluſive. And ſee alſo Lord Holt's Life. 

By the Common law of England, No Commoner can be 
ſubjected to laws made without his conſent; and becauſe 
ſuch conſent cannot be given by every individual, by rea- 
ſon of number and confuſion ; that power is lodged in 
their Repreſentatives, elected and choſen by them, viz. 
Knights, Citizens, Sc. 3 Salk. 18. And in feveral 
counties, the Citizens and Burgeſſes were formerly choſen 
in the county-courts, with the Knights of Shires, and 
Jointly returned, c. For there were commonly four or 
five Citizens or Burgeſſes ſent from the reſpective ci- 
ties or boroughs to the county-court ; and there cho- 
ſen, with full power for theraſelves and their ſeveral 
communities, to do and conſent to ſuch things, as by 
the Common Council of the kingdom aſſembled in Par- 
liament, ſhould be ordained and enacted. 

It is (aid by ſome writers, that in antient times the 
King hath nominated the very perſons to be returned, and 
did not leave it to the election of the people; for which 
they give an inſtance in the 45th year of Ed. 3. And 
among the Parliament writs 14 Elx. there appears to be 

an appointment and return of Burgeſſes, by the Lord of a 
Town, Sc. But theſe are ſingle inſtances in their kind ; 
and the writs for elections in the 23d year of King 
Edw. 1. ran in Engliſb as follows, viz. 


Form of an ancient writ for election of Neuberg of Par- 
hament, 


O the ſheriff of, &c. greeting: Becauſe we defire 10 
have a conference and treaty with the Earls, Barons, 

and other great men of our kingdom, to provide remedies 
ainſt the dangers our kingdom is in at this time; there- 
* we have commanded them that they be with us at 
Weſtminſter, on the day, &c. next coming, to treat, ordain, 
and do, ſo as thoſe dangers may be prevented : and we com- 
mand, and firmly enjoin thee, that, without delay, thou doeft 
cauſe to be choſen, and 10 come to us, at the time and place 
aforeſaid, two Knights of the County aforeſaid, and of every 
city two Citizens, and of every borough two Burgeſſes, of 
the bet, moſt able, and diſcreet men for buſineſs ;, /o as the 
ſaid Knights may have ſufficient power for themſelves and the 
community of the County aforeſaid; and the Citizens and 
Burgeſſes may have the ſame power ſeparately from them, for 
themſebves and the' communities of Cities and Burghs, then to 
do in the premiſſes what ſhall be ordained by the Common 
Council of the realm, ſo that the buſineſs aforeſaid may not 
remarn undone ;, and have there the names of the Knights, 
2 and Burgeſſes, and this Writ, Witneſs the King, 


The Return of the Writ, thereon indorſed was thus: 
| A. B. ſerif, by virtue of this writ have cauſed to be 

| choſen in the county of, &c. two Knights, and of every 
(ily of the ſame county tu Citizens, and of every borough 
"wo Burgeſſes, of the beft, moſt able, and diſcreet Knights, Ci- 
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tizens and Burgeſſes of the county, city and burghs aforeſaid, 
according to the tenor of the vrit. 


3. Of the duty of Returning Officers, and the remedies 
: . pas b 


em. 


By 7 H. 4. cap. 15. The election of Knights of the 
Shire is to be made in the following manner: 

At the next county- court after delivery of the writ, 
proclamation is to be made by the ſheriff of the county, 
of the day and place the Parliament is to aſſemble, and 
that all as are there preſent ſhall attend at the election of 
Knights of the Shire; and then in full county, a free and 
indifferent election ſhall be made: and after ſuch choice 
the names of the parties choſen, are to be written on 
an indenture under the ſeals of the electors; which in- 
denture ſo ſealed and tacked to the writ, ſnall be the 
ſheriff's return thereof. And by the 23 H. 6. cap. 7. it 
is enacted, That the ſheriff after receipt of the writ ſhall 
deliver a precept under his ſeal toevery Mayor and Bailiff 
of cities and boroughs within his county, reciting the urit, 
and requiring them to chooſe two Citizens and Burgeſſes to 
come to the Parliament; and ſuch Mayors and head offi- 
cers, are to make return of the precept to the ſheriff, by 
indenture, Sc. whereupon the ſheriff is enabled to make 
a good return of the writ : the ſheriff is to make election 
between the hours of eight and eleven in the forenoon ; 
and if any Knight, Citizen, or Burgeſs, returned by the 
ſheriff ſhall be put out, and the name of another put in, di- 
vers penalties are incurred; ſheriffs acting contrary to 
this ſtatute, and not returning a Member duly elefted, are 
ſubject to a forfeiture of 100 J. recoverable by action of 
debt; and officers of corporations, making falſe returns, 
liable to a penalty of 40 J. Sc. It has been adjudged on 
this act, That tho' no election ſhould be made of any 
Knight of the Shire, but between eight and eleven of the 
clock in the forenoon; if the election be begun within 
that time, and cannot be determined in thoſe hours, it 
may be made after. 4 1». 4. 8. And if any electors give 
their voices before the precept for election is read and 
publiſhed, it will be of no force; for after the precept is 
thus read, Sc. they may alter their voices and make a 
new election. Ibid. 49. The Stat. 1 & 8 . 3. cap. 7. 
ordains, If any perſon ſhall return a Member to ſerve in 
Parliament for any place, contrary to the determination 
in the Houſe of Commons of the right of election for ſuch 
Aa place, the return fo made ſhall be judged a falſe return 3 
and the party making it may be proſecuted, and double 
damages, with coſts, recovered againſt him: officers 
wilfully and falſly returning more perſons than are required 
to be choſen by the writ or precept, the like remedy may 
be had againſt them; and all contracts, promiſes, Cc. to 
return any Member of Parliament, are not only declared 
void, but the makers or givers of the contracts, c. or of 
any gift or reward to procure a falſe or double return, 
ſhall forfeit 300 J. one third to the King, another to the 
informer, and the other third to the poor of the place, 
to be recovered in any Court of Record at V ęſiminſter, 
&C 


By ) & 8 V. 3. cap. 28. When any new Parliament 
ſhall be called, there ſhall be forty days between the ee 
and returns of the writs, the Lord Chancellor, Sc. is to 
iſſue out writs for election of Members of Parliament, 
with as much expedition as may be; and the ſeveral writs 
ſhall be delivered to the proper officers for execution, who 
are to indorſe the day of the receipt on the back of the 
writ, and forthwith make out the precepts to each bo- 
rough, Sc. which are to be delivered to the officers of 
every ſuch borough, within three days, and they muſt 
likewiſe in dorſe the day of the receipt, and immediately 
cauſe public notice to be given of the time and place of 
election, and proceed to election thereupon in eight days: 
for electing Knights of the Shire, the Sheriff is to hold 
his county-court at the moſt publick and uſual place, and 
there proceed in the election at the next court, unleſs it 
fall out to be within fix days after the receipt of the writ, 
and then the ſame is to be adjourned, giving ten days no- 
tice of the election; if the election be not determined 
on view, but a poll is demanded, the ſheriff is to take the 


ſame, 
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fame, and likewiſe a ſcrutiny, and he or his under-ſheriff 
ſhall appoint and ſwear clerks for that purpoſe, Ge. 
The county-court is not to be adjourned to any other 
place, with:ut conſent of the candidates; nor ſhall any 
unneceſſary adjournments be made; but the poll to pro- 
ceed ; alſo every ſheriff, Sc. is to deliver a copy of the 
poll to any perſon deſiring it; and officers for every wil. 
ful offence againſt this act, are ſubject to a forfeiture of 
500 J. And by 6 Geo. 2. cap. 23. The county-court for 
electing Knights of the Shire in Parliament, may be ad- 
journed from day to day, until the election is determined; 
but not to a Monday, or Friday, &c. only, which will be 
void. ; 

The 10 & 11 JV. 3. directs, that the ſheriff or other 
officer having execution and return of writs of ſummons 
for parliament, ſhall on or before the day of meeting of 
parliament, and with all expedition, (not exceeding four- 
teen days after eleCtion,) make returns to the clerk of the 
crown in Chancery to be filed, on pain of forfeiting 300 J. 
And the returning officer, within twenty days after the 
election, is to deliver over to the-clerk of the peace, all 
the poll books on oath made before two juſtices, to be 
preſerved among the records of the ſeſſions of the peace, 
Sc. 10 Ann. cap. 23. 

In double returns, it has been formerly a general prac- 
tice in the Houſe of Commons, that neither one nor the 
other ſhould fit in the houſe until it be decided; anno 
1640, two returns were made for Great Marlow, and in 
both indentures one perſon was returned, and he was 
K$dmitted to fit, but the others ordered to withdraw until 
the queſtion was determined : And in the ſame year, it 
was ordered, That where ſome are returned by the ſhe- 
riff or ſuch other officer as by law hath power to return, 
and others returned by private hands in ſuch caſe, thoſe 
returned by the ſheriff or other officer, ſhall fit until the 
election is quaſhed by the houſe.” Ordinan. 1640. If one 
be duly elected, and the ſheriff, c. return another, the 
return muſt be reformed and amended ; and he who is 
duly elected is to be inſerted, for the election is the founda- 
tion, and not the return. 4. Inſt. 49. 

In action of the caſe, the plaintiff declared, that he was 
duly elected a member of parliament for ſuch a borough, 
and that the defendant returned two other perſons; and 
that he petitioned the Houſe of Commons, and was ad- 
judged to be duly elected, and his name ordered to be 
inſerted in the Roll, and the name of the other to be 
razed out: the plaintiff had a verdict, but it was adjudged 
in arreſt of judgment, that this declaration Was not 
founded on the act 7 & 8 V. 3. becauſe that flatute gave 
an ation where there was NONE BEFORE, therefore the 
fact muſt be agreeable to it, which not being done, de- 
fendant had judgment. 2 Salk. 504. The court will not 
meddle in an action upon a double return, until it is de- 
termined in parliament. Lutw. 88. And it hath been 
holden that for a double return, no action lay before the 
ſtatute 7 & 8 W. 3. cap. . becauſe it is the only me- 
thod the ſheriffhad to ſecure himſelf; and when the right 
was decided in parliament, then one indenture was taken 
off the file, ſo that it is not then a double return; nei- 
ther can the party have an action for a falſe return, for the 
matter may be determined in the houſe whether true or 
falſe; and if fo, there will be an inconvenience in con- 
trary reſolutions, if they ſhould determine one way, and 
the courts at law another ; but after a diſſolution the 
action may lie for a falſe return, for then the right can- 
not be determined in parliament. 2 Salk. 502. 

A double return is the ſame as a falſe return, as to 
action on the caſe : in both it is grounded on the falſity 
but there is another reaſon why this action will not lie 
for a double return, (viz.) becauſe the law doth not take 
notice of ſuch a return; it is only allowed by the uſage of 
Parliament, and in cafes wherein the proper officer cannot 
determine who is choſen; therefore when he doubts, he 
makes a double return, and ſubmits the choice to the 
determination of the Houſe of Commons; and if that 
houſe admits ſuch returns, and make determinations 
on them, it will be hard for the law to ſubject a man 
to the action only for ſubmitting a fact to be deter- 
mined by a court, which hath a proper juriſdiction to de- 
termine it: And by reaſon of the variety of opinions, that 


ß X 


an action in this caſe would lie, and would not; it hath 


been enacted by 7 & 8 M. 3. cap. J. That the Typ 
LAST DETERMINATION OP THE Hovst of Con- 
MONS CONCERNING THE RIGHT OF ELECTION 
TO BE PURSUED. 2 Lev. 114. 1Nelſ.* Abr, 20 
A member elected and returned for ſeveral places, ig 
to make his choice for which place he will ſerve, and if be 
doth not, by the time which the houſe ſhall appoint 2 
houſe may determine for what place he ſhall wy 
member, and writs ſhall go out for the other place 
Candidates are not to make preſents of money to or 
treat, Sc. electors, after the zefle of the writ of ſum- 
mons, or iſſuing out the writs of eleCtion, or after an 
place of a member become vacant; if they do, for 
THIS BRIBERY they ſhall be incapaciated to ſerve a8 
members. ) W. 3. c. 4. And no officers of the eciſe, 
poſt office, &c. are to make any intereſt for members of 
parliament, on pain of forfeiting 100 J. and diſabilit 
Se. 5 & 6 W. & M. cap. 20. 5 
By a late act, an oath is to be taken by eleQurs 
of members of parliament, That they have not re. 
ceived or had any money, gift, reward, office, place 
or employment, or any promiſe for money, (5c tg 
them or their uſe, to give their votes : and if they aſk 
take, or contract for any money, or reward, by gilt 
or other device, to give or refuſe their votes; or if any 
perſons by gift, Sc. corruptly procure any one to give 
his vote; they ſhall forfeit 300 J and be diſabled to wr; 
in any election, and to hold any office, or franchiſe, &c, 
And officers admitting perſons to vote, without taking 
the aforeſaid oath, if demanded, incur a forfeiture of 
100 J. Likewiſe an oath is to be adminiſtered to re. 
turning officers, that they have not received any mo- 
ney, Sc. or promiſe for ſuch, for making any re- 
turns, Cc. Stat. 2 Geo. 2. c. 24. Perſons are to be 
proſecuted within two years, after any offence againſt 
this laſt ſtatute, for preventing bribery and corruptionin 
elections of perſons to ſerve in parliament, or ſhall not be 
liable to any incapacity or forfeiture, &c. by the 9 Ge. 
2. c. 38. And when election ſhall be made, the ſecretary 
at war ſhall iſſue orders for the removal F all ſoldiers 
quartered in any city, town, or borough, where ſuch 
election ſhall be, one day at leaſt before, to the diſtance 
of two or more miles; and not to make a nearer approach, 
until after the poll taken, is ended, c. But this not to 
extend to the liberty of Veſminſter, &c. in reſpe of 
his Majeſty's guards; nor to fortified places, Ec. Stat, 
8 Geo. 2. cap. 30. 

See 33 Geo. 2. c. 20. intitled, An act to enforce and 
render more effectual the laws relating to the qualifica- 
tion of members to fit in the Houſe of Commons. 

To regulate the trials of controverted elections, or re- 
turns of members to ſerve in parliament, ſee 10 Gev. 3. 
c. 16. 

By 10 Geo. 3. c. 41. The Speaker of the Houſe of 
Commons, 1s impowered to iſſue his warrant to make out 
new Writs for the choice of members, during ile receſs of 
Parliament. | ; 
N. B. By 10 Geo. 3. c. 6. J. 86. Members of parlia- 
ment are to be taxed at their manſion-houſes. 


Parliaments holden, and proceedings in. 
All parliaments are to be held without force. 7 £4. 1. 
Before the Conqueſt parliaments were held twice every eat: 
The 4 Ed. 3. enacted, That a parliament ſhould be helden 
once a year, and oftener if neceſſary; and the 36 Ea. b. 
requires a parliament to be held every year. But by the 
means of Cardinal Jol/ey, a parliament was held but . 
in fourteen years during that reign ; which was upon ® 
remarkable occaſion, viz. to attaint the Duke of 2 
ham. The Stat. 16 Car. 2. cap. 1. ordains, . 
fitting and holding of parliaments, ſhall not be diſconti- 
nued above three years. And the 6 N. & M. cab. 2 
enacts, That new parliaments ſhall be choſen once in 
three years; and no parliament continue longer than three 
years. But by 1 Geo, 1. c. 38. The time of continuance 
of parliament is enlarged to ſeven years ; to be comput ic 
from the day appointed for their meeting, Þy the WTI 
of ſummons. 


The 
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The occaſional law, 1 V. & M. Sefſ. 1. cap. 1. de- 
clared that the Lords and Commons convened at Heft- 
min/er, where the two houſes of parliament, notwithſtand- 
ing the want of any writ of ſummons, or other defect of 
form, Se. Tho? 12 and 13 Car. 2. g. 1. made it penal, 
for any perſon to affirm that the houſes of parliament have 
a legiſlative power without the King. An old ſtatute or- 
dains, That every perſon and commonalty, having ſum- 
mons to parliament, ſhall come thither, in pain to be 
amerced, or otherwiſe puniſhed : And if the ſheriff doth 
not ſummon them, he ſhall likewiſe be amerced, Sc. 5 
R. 2. c. 4 

On polding a parliament, the King the firſt day ſits 
in the upper houſe, and by himſelf or the Lord Chan- 


cellor, ſhews the reaſon of their meeting; then the 


Commons are commanded to chooſe their ſpeaker, which 
done, two or three days afterwards he is preſented 
to the King, and after ſome ſpeeches is allowed, and ſent 
down to the Houſe of Commons; when the buſineſs of 
parliament proceeds. 12 Rep. 115. N 
A parliament cannot begin on return of the writs, with- 
out the King, in perſon, or by repreſentation; and by 
repreſentation two ways, either by a guardian of England, 
by letters patent under the Great Seal, when the King is 
out of the realm; or by commiſſion, to certain lords in 
caſe of indiſpoſition, &c. when his Majeſty is at home. 
Infl. 6. 7. And if any parliament is to be holden be- 
* a guardian of the realm, there muſt be a ſpecial 
commiſſion to begin the parliament ; but the ee of the 
writsof ſummons is to be in the guardian's name: And by 
an ancient law, if the King, being beyond ſea, cauſe a par- 
liament to be ſummoned in this kingdom, by writ under 
the telle of his lieutenant; and after the King returns 
hither, the parliament ſhall proceed without any new ſum- 
mons. 8 H. s. 
In the 5th year of Henry g. a parliament was held, be- 
fore John Duke of Bedford, brother to the King, and 


guardian of the kingdom. Anno. 3 Ed. 4. a parliament. 


was n in the preſence of the King, and prorogued 
to a Rulber day; and then William Archbiſhop of 7ork, 
the Kings Commiſlary by letters patent, held the ſame 
parliament, and made an adjournment, &c. And 28 
Eliæ. the Queen by commiſſion under the Great Seal, (re- 
citing, that for urgent occaſions ſhe could not be preſent 
in her pi perſon,) did authoriſe J7obn J/hbitgift Arch- 
biſhop of Canterbury, William Lord Burleigh, Lord Trea- 
ſurer of England, and Henry Earl of Derby, Lord Steward, 
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ſummons, it begins at the end of the prorogation : An ad- 
journment is by each houſe, and the ſeſſions continue 
notwithſtanding ſuch adjournment. x Med. 242. By a 
prorogation of parliament, there is a ſeſſion; and every 
ſeveral ſeſſion of parliament is in law a ſeveral parkament : 
tho? if it be only an adjournment, there is no ſeſſion; and 
when a parliament is called and doth ſt, but is diſſolved 
without any act paſſed, or judgment given, it is no ſeſſion 
of parliament, but a convention. 4 inf. 27. If a par- 
lament is aſſembled, and orders made, and writs of 
error brought in the Houſe of Peers, and ſeveral 
bills agreed on, but none ſigned; this is but a conven- 
tion, and no parliament, or ſeſſions of parliament : But 
every ſeſſion, in which the King ſigns a bill, is a par- 
liament ; and ſo every parliament is a ſeſſion, 1 Roll. Rep. 
29. Hutt. 61. And a ſeſſion doth continue, until it is 
prorogued or diſſolved. 

The parliament from the firſt day of fitting is called the 
firſt ſeſſion of parliament, &c. Raym 120. And the 
courts of juſtice ex officio are to take notice of the begin- 
ning, prorogation, and ending of every par liament; alſo 
of all general ſtatutes; and acts of parliament take effect 
from the beginning of the parliament, unleſs it be other- 
wiſe ordered by the acts. 1 Lev. 296. Hob. 111. 

On prorogation, ſuch bills as have paſſed, not 
having received the royal aſſent, muſt fall : for there can 
be no act of parliament, without conſent of the lords 
and commons, and the royal fiat of the King, giving 
his conſent perſonally, or by commiſſion , and by the 
Stat. 33 H. 8. cap. 21. The King may paſs acts by com- 
miſſion under the Great Seal, ſigned by his hand; and 
ſuch acts ſhall be of equal force as if the King were pre- 
ſent in perſon. | 

Every man in judgment of law is party to an act of 
Parliament; after the royal aſſent is given, it is the prince's, 
and whole realm's deed. The determination of the High 
Court of Parliament, being preſumed to be the act of 
every particular ſubject, who is either preſent perſonally, 
or conſenting by his repreſentative. 

Public bills or acts of parliament are commonly 
drawn by ſuch members of the Houſe of Commons as 
are moſt inclined to effect the good of the public, 
particularly in relation to the bill deſigned, taking advice 
thereupon ; and acts for the revival, repeal, or continu- 
ance of ſtatutes, are penned by lawyers, members of the 
houſe, appointed for that purpoſe. 


to hold a parliament, &c. Ad faciendum omnia & fingu- 
la, &c. necnon ad parliamentum adjornand & prorogand', | 
Sc. And in the upper part of the above the be- 


ginning of the commiſſion is written, na Regina re- | Any member may move for a bill to be brought in, ex- 
præſentatur per comm, 


Monarios, viz. &c. Theſe commil- | cept it be for impoſing a tax, which is to be done by or- 
fioners ſat on a form before the cloath of ſtate, and after | der of the houſe ; and being granted, the perſon making 
the commiſlion read, the parliament proceeded. the motion, and thoſe who ſecond it, are ordered to pre- 
A parliament may be holden at any place the King ſhall | pare and bring in the fame : When the bill is ready, ſome 
aſſign ; but it oug t not to be diſſolved as long as any | of the members ordered to prepare it, preſent it; and 
bill remains undiſcuſſed, and proclamation muſt be made | upon a queſtion being agreed to, it has the firſt reading by 
in the parliament, that if any perſon have any petition, | the clerk at the table; after this the clerk delivers the 
he ſhall come in and be heard, and if no anſwer be given, | bill to the ſpeaker, who, ſtanding up, declares the ſub- 
it is intended the public are ſatisfied. Lex Conſtitution, | ſtance of it; and if any debate happens, he puts the 


157. | - | queſtion, whether the ſame ſhall have a ſecond reading: 
In former times, by the death of the King during the | And ſometimes upon motion appoints a day for it; 5 


Of the formality in bringing in, and paſſing fatutes. 
In bringing in and paſſing ſtatutes, the following for- 
malities are obſerved, vx. . 


— 


or 

liting of parliament, the parliament was ipſo faflo diſ- public bills, unleſs upon extraordinary occaſions, are 

f 1. ſolved: but by the Stat. 4 Ann. c. 8. A parliament ſitting | ſeldom read more than once a day, the members being 

end or in being, at the demiſe of the King, ſhall continue for allowed convenient time to conſider of them: If nothing 

5 ſix months; unleſs prorogued or diflolved, by ſuch per- | be faid againſt a bill, the ordinary courſe is to proceed 

d. . ſon to whom the crown ſhall come; by 1 and 12 W. 3. All | without a queſtion; but if the bill be generally diſliked, 
we orders of parliament determine by prorogation ; and one 


. ( a queſtion is ſometimes put, whether the bill ſball be re- 
15 taken by order of the parliament, after their prorogation, | jeed? If it be rejected, it cannot be propoſed any more ; 


obo may be diſcharged on an babeas corpus, as well as after | that ſeſſions : When a bill hath been read a ſecond time, 
* a diſſolution, but the diſſolution of a parliament doth not | any member may move to have the ſame amended , but 
Ke alter the ſtate of impeachments brought up by the com- | no member of the houſe is admitted to ſpeak more than 

mons in a preceding parliament. Royer 120. 1 Lev. | once in a debate, except the bill be read more than once 


384. And it hath been reſolved, that caſes of appeals-| that day, or the whole houſe is turned into a committee; 
and writs of error, ſhall continue, and are to be pro- and after ſome time ſpent in debates, the'Speaker colleCt- 
ceeded in flatu quo, Sc. as they ſtood at the diſſolution | ing the ſenſe of the houſe, reduces the ſame to a queſtion, 
of the laſt parliament. Raym. 381. which he ſubmits to the houſe, and is put to the vote: 

A prorogation of parliament is always by the King, | And a queſtion is to be put, after the bill is ſo read a ſe- 
and in this caſe the ſeſſions muſt begin de novo; and if a | cond time, whether © it ſhall be committed? which is 
Parliament is prorogued upon return of the writ of | 8 H . either 


4 


. 


. 


either to a committee of the whole houſe or a private com- 
mittee, as the importance of the bill ſhall require; this 
committee is to report their opinion of the bill, with 
the amendments, to the houſe, the chairman having 
cauſed the clerk attending, to read the bill, and read it 
himſelf} putting every clauſe to the queſtion, &c. The 
chairman makes his report at the {ide bar of the houſe, 
reading all the alterations made, and then delivers the 
ſame to the clerk of the parliament ; who likewiſe reads all 
the amendments, and the ſpeaker puts the queſtion, be- 
ther they ſhall be read a ſecond time? And if that be 
agreed unto, he reads the amendments himſelf, and puts 
the queſtion, whether the bill ſo amended ſhall be in- 
groſſed, and read a third time ſome other day? And then 
the ſpeaker takes the bill in his hand, holds it up, and 
puts the laſt queſtion, whether the bill ſhall paſs? If a 
majority of voices are for it, then the bill paſſes; and it is 
ſent up to the Houſe of Lords, where, when it is twice 
read, the queſtion is to be for commitment; or if it be 
not committed, then it is to be read a third time, and 
the next queſtion is to be for its paſſing; and on the third 
reading of the bill, any member may ſpeak againſt the 
whole bill to throw out the ſame, or for amendment of 
any clauſe; and if it be amended, it is to be ſent 
back again to the Commons for their concurrence, and 
being returned, is then paſſed in the Houſe of Lords, 
and ready for the royal aſſent. If a bill paſs in one 
houſe, but a demur happens upon it when ſent to the 
other houſe, in this caſe a conference is demanded; where- 
in certain deputed members of each houſe meet in the 
painted chamber, and debate the matter; and when they 
have agreed, the bill paſſed is brought to the King in 
the Houſe of Lords, where having his royal robes on, he 
declares the royal aſſent, by the clerk of the parliament. 
Pratt. Solic. in Par. 89% 398. : 
As for private bills, leave is to be obtained by pe- 
zition, Sc. to bring in the ſame; and the ſubſtance 
thereof is to be ſet forth, until which a bill is not to 


be offered; and when the petition is read, and leave given | 


to bring in the bill, whereupon it is accordingly brought 
into the houſe, the perſons concerned and affected by it 
may be heard by themſelves or counſel at the bar, or be- 
fore a committee, to whom ſuch bill is referred; (and 
in caſe of a peer, he ſhall be admitted to come within 
the bar of the Houſe of Commons, and fit covered on 
a ſtool whilſt the ſame is debating.) And after counſel is 
heard on both ſides, and the houſe is ſatisfied with 
the contents of the bill, it is committed, and paſſed, 


Sc. 3 
All bills, motions and petitions, are by order of 
parliament to be entered on the parliament rolls, altho' 


they are denied, and never proceed to the eſtabliſhment 


of a ſtatute, together with the anſwers. Lex Conſtitution, 


154: 

be Speaker of the Houſe of Commons is not allowed 
to perſuade or diſſuade in paſſing a bill, only to make 
a ſnort narrative of it; opening the parts of the bill, 
ſo that all may underſtand it; if any queſtion be upon 
the bill, he is to explain, but not enter into argument 
or diſpute; and he is not to vote, except the houſe is 
equally divided: When Mr. Speaker deſires to ſpeak, he 
ought to be beard without interruption ; and when the 
Speaker ſtands up, the member ſtanding up is to fit 
down: If two ſtand up to ſpeak to a bill, he, who 
would ſpeak againſt the bill, if it be known, is to be 
firſt heard; otherwiſe he who was firſt up, which is to 
be determined by the Speaker :. No member is to be ta- 
ken down, unleſs by Mr. Speaker, in ſuch caſes as the 
houſe does not think fit to admit; and if any perſon ſpeak. 
impertinently, or beſides the queſtion, the Speaker is to 


interrupt him, and know the pleaſure of the houſe whe- 


ther he ſhall be further heard : but if he ſpeaks not to 
the matter, it may be moderated : And whoſoever hiſſes 


or diſturbs any perſon in his ſpeech, ſhall anſwer it at the | 


bar of the houſe. 
In enacting laws, and other proceedings in parliament ; 


the Lords give their voices in their houſe, from the 


he manner of voting in the Houſe of Commons, is by 


* 


dx Lord ſeriatim, by the word Content, or Not Content : 


LO 
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the greater number, the houſe divides, and fo 
are appc inted by the Speaker, two of each fide, 
ber them, the Ay's going out, and the No's ta ing in; 
and thereof report is made to the houſe, When the mem. 
bers of the houſe. go forth, none is to ſtir, until Mr 
Speaker riſes from his ſeat; and then all the reſt are t6 
follow after. 4 17 SEES 
See Peer, Privilege, 16 Vin. Abr. tit. Pari 
and fee allo Black. Cm. 1 V. 141, 147. 4 J. 40g, aug 
21. 
L PARLIAMENTUM DIABOLICU M, Was a parlia. 
ment held at Coventry, 38 H. 6. wherein Edward Earl of 
March, (afterwards King) and many of the chief nobilit 
were attainted, but the acts then made were annulled * 
the ſucceeding parliament. Haingib. Cron. a 
PARLIAMENTUM INDOCTORUM, A parliament 


den whereunto by ſpecial precept to the ſheriffs in their 


ur tellers 
to num. 


ſeveral counties, no lauyer or perſon ſkilled in the law was 
to come; therefore it was ſo termed, Rot, Parl. 6 H 4 
Black. Com. 1 V. 176. 
PARLIAMENTUM IN SAN UM, Was a parliament 
aſſembled at Oxford, anno 41 H. 3. fo ſtiled, from the 
madneſs of their proceedings ; and becauſe the Lords came 
with armed men to it, and contentions grew very high 
between the King, Lords and Commons, whereby may 
extraordinary things were done. 4 Inft. 
PARLIAMENT UM RELIGIOSORUM. In moſt con- 
vents, they had a common room, into which the brethren 
withdrew for converſation ; and the conference there had 
was termed Parliamentum, Matt. Pariſ. The abbot of 
Croyland uſed to call a parliament of his monks, to con- 
ſult about the affairs of his monaſtery : And at this day, 
the ſocieties of the two Temples, or Inns of Court, call that 
aſſembly a parliament, wherein they confer upon their com- 
mon affairs of their ſeveral houſes. Crompt. Juriſi 1. 
2 * What things may be done by parol or without 
ed. 
Stat. 29 Car. 2. cap. 3. enacts, That all leaſes, eſ. 


certain intereſts in or out of lands, Sc. not put in 
writing, and ſigned by the parties, or their agents au- 
thorized by writing, ſhall have no greater effect than as 
eſtates at will. Except leaſes not exceeding three years, 
whereof the rent ſhall be 40 thirds of the full value. 

No ſuch eſtates or intereſts, not being copyhold or 
cuſtomary intereſt, ſhall be aſſigned, granted or ſurren- 
dered, unleſs by deed or note in writing ſigned (ut ſupra) 
or by operation of law. No action ſhall be brought, to 
charge an executor on a ſpecial promiſe 10 anſwer di- 
mages out of his own eſtate, Or to charge the defendant 
upon any promiſe to anſwer for the debt or miſcarriage of 
another, Or upon an 8 or conſideration of marriage, 
Or on any contract of ſale of lands, Sc. or any intereſt 
concerning them, Or on any agreement not to be per- 
formed within a year after the making, Unleſs ſuch 
agreement, or ſome note thereof be in writing, ſigned 
by => party to be charged, or ſome other by him autho- 
rized. 

All deviſes of lands or tenements ſhall be in writing, 
and ſigned by the party deviſing, or ſome other in his 
preſence and by his direction, and /ub/cribed in bis Ne- 
ſence by three or four witneſſes, or elſe ſhall be void. 

No ſuch deviſes in writing ſhall be recoverable, other- 
wiſe than by writing or burning, tearing or cancelling 
the _ by the teſtator, or in his preſence, and Þy bis 
conſent. | | 

All declarations or creations of truſts ſhall be made by 
ſome writing, ſigned by the party, or by his laſt will in 
writing, or elſe be void. | hs 

Aſſignments of truſt ſhall be in writing, ſigned Aer 
party granting or aſſigning by ſuch laſt will, or elle 
be of no effect. ed 

Truſts reſulting by implication of law, or transfer! 1 
| or extinguiſhed by act of law, ſhall be as if this ſtatu 
had not been made. 
| No contract for the ſale of any goods for 10, 0! 'Þ- 
. ſhall be good, except the 12 ACT at 


j 


b 


Tra and No; and if it be difficult to determine which are - 


tates, intereſts of freehold, or terms of years, or any un- 
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crive art of them, or. give ſomething in earneſt, or ſome 
vote reve in writing 4 made and ſigned by the parties 
to be charged, or their * STS 

No will in writing of any perſonal eſtate ſhall be 
repealed by words only, except the ſame be in the 
life of the teſtator committed to writing, and read to him, 
and allowed by him, and that be proved by three wit- | 


neſſes. | | 8 
An uſe will not paſs by parol without deed; but Ch. 
J Pemberton ſaid, it would be a good truſt. or Chan- 
cery uſe, if for money. 2 Show, 156. Paſch. 33 Car. 
2. B. R. in caſe of Berris v. Bowyer. A parol releaſe 
is good to diſcharge 8 debt by ſimple contract. Arg. 
2 Show. 417. — 1 
A promiie merely executory on both parts; as if 1 
promiſe B. 5 s. if he goes to Paul's, before B. goes, I 
may diſcharge him, and ſo ſhall diſcharge myſelf of pay- 
ment of the 5 s. for no debt was yet due, nor any thing 
executed on either ſide, 3 Lev. 238. An agreement 
in writing ſince the ſtatute of frauds and perjuries may 
be diſcharged by parol. Vern. 240. A rent aſſigned 
in lieu of dower may be by parol without deed, though 
it be a freehold created de novo: And though a rent lies 
in grant, becauſe this is not properly a grant, but an 
appointment. 12 Mod. 201. Leſſee for years ſurren- 
dered to the lefſer by parol reſerving rent; adjudged, 
this was a good reſervation upon the contract, and that 
an action of debt would lie for the rent after the firſt 
day of payment incurred, though the reſervation was by 
way of contract, and without any deed. 3 Salk, 312. 


it one has a bill of exchange, he may authoriſe ano- 
ther to indorſe his name upon it by parol, and when that - 
is done, it is all one as if he had done it himſelf , per 
Holt Ch. J. at Nifi prius. 12 Mod 564. 

An inſurance was made from Archangel to the Downs, 
and from the Downs to Leghorn, but there was a parol 
agreement at the ſame time, that the policy ſhould not 
commence till the ſhip came to ſuch a place, and it was 
held, that the parol agreement ſhould avoid (or defeat) 
the writing; cited per Holt Ch. J. as adjudged in Pem- 
berton's time. 2 Salk. 444, 445. 1 
Ik a thing is granted by a writing, which is grant- 
2 by parol, it may be revoked by parol. Vid. 10 

74 
Deputation of an office is in it's own nature granta- 
ble by parol, and therefore though it ſhould happen to be 
granted by writing, yet ſince it is in itſelf grantable by 
parol, it may be revoked by parol. 10 Mod. 74- See 
Black. Cm. 2 V. 297; 8 | 

PAROL ARREST, Any juſtice of peace may, by 
word of mouth, authoriſe any one to arreſt augther who 
is guilty of a breach of the peace in his — Sc. 
Dalt. 117. 

PAROL DEMURRER, Is a privilege allowed an in- 
fant, who is ſued concerning lands which came to him by 
deſcent; and the court thereupon will give judgment, 
quod loquela ee remaneat quoigſque the infant comes 
to the age of twenty-one years. And where the age is 

granted on parol demurrer, the writ doth not abate, but 
the plea is put five die, until the infant is of full age; 
and then there ſhall be a re- ſummons. 2 Lill. Abr. 280. 
2 = 258. Raft. Emir, 363. | 
e granting a parol demurrer is in favour of an in- 
fant, and for his benefit, that he may not be prejudiced 
in his right for want of well knowing his eſtate, Ge. 
And if his anceſtor dies ſeiſed, and the land, deſcend 
to him, and he enters and takes the profits, it would 
be a prejudice to the infant to loſe the poſſeſſion which 
Jy z ſo that in ſuch caſe it ſhall ſay until his age. 
. | 

The tenant in an aCtion, cannot pray parol demur- 
rer, until the infant demandant comes of age : this is ex- 
prelsly provided for by 6 Ed. 1. cap. 2. And it would 
damage the infant, if it ſhould be ſo delayed upon an ac- 
2 brought by him, where an eſtate is deſcended to him 
Irom his anceſtor. 6 Rep. 3, 5. In parol demurrer when 

* may be had, if two are vouched, and there is parol 


"child was alſo the ſervant of his parent. 


#+ | 
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demurter for the nonage of the one; it ſhall be for the 
_ alſo. 45 Ed. 3. 23. See Age prier, and Black, Com. 


- PAROL EVIDENCE. See tit. Witneſſes, and Black. 
Com. 3 V. 369. 

PAROT, or Pleadings, Are the mutual altercations be- 
tween the plaintiff and defendant ; which at preſent are 
ſet down and delivered into the proper office in writing, 
tho' formerly they were uſually put in by their counſel * 
ore tenus, or viva voce, in court, and then minuted down 
by the chief clerks, or prothonotaries; whence in our old 
law French the pleadings are frequently denominated the 
parol. Black. Com. 3 V. 293. : | 

It is ſometimes joined with leaſe, as leaſe parol, i. e. 
leaſe per parol, a leaſe by word of mouth, to diftinguiſh it 
from a leaſe in writing. Cowell. | | 

PARRICIDE, (Patricida,) Is properly he who kills his 
father, and may be applied to him who killeth his mother. 
Law Lat. Did. 5 

By the Roman law, parricide, or the murder of one's 
parents or children, was puniſhed in a much ſeverer man- 
ner than any other kind of homicide. After being ſcourg- 
ed, the delinquents were ſewed up in a leather ſack, with 
a live dog, a cock, a viper, and an ape, and fo caſt into 
the ſea. Solon, it is true, in his laws, made none againſt 
parricide ; apprehending it impoſſible that any one ſhould 
be guilty of ſo unnatural a barbarity. And the Ferflans, 
according to Herodotus, entertained the fame notion, when 
they adjudged all perſons who killed their reputed pa- 
rents to be baſtards. And, upon ſome ſuch reaſon as 
this, muſt we account for the omiſſion of an exemplar 
puniſhment for this crime in our Engliſh laws; which 
treat it no otherwiſe than as ſimple murder, unleſs the 
1 Hal. P. C. 
380. | 

For, tho' the breach of natural relation is unobſerved, 
yet the breach of civil or eccleſiaſtical connexions, when 
coupled with murder, denominates it a new offence ; no 
leſs than a ſpecies of treaſon, called parua progitio, or 
petit treaſon : which, however, is nothing elſe but an 
aggravated degree of murder; altho', on account of the 
violation of private allegiance, it is ſtigmatized as an 
inferior ſpecies of treaſon. And thus, in the ancient 
Gothic conſtitution, we find the breach both of natural 
and civil relations,, ranked in the ſame claſs with crimes 
againſt the ſtate and ſovereign. Black. Com. 4 V. 203. 

PARSON, ( Per/ona) Signifies the rector of a church be- 
cauſe for his time be repreſents the church, and in his per- 


ſon, the church may ſue for, and defend her right, &c. 


Or he is called parſon as he is bound by virtue of his 
office, in propria perſona ſervire Deum. Fleta, lib. g. cap. 
18. 1 Inſt. 200. Alſo the word parſon in a large ſenſe 
includes all clergymen having ſpiritual preſentments. 
And there may be two par/ons in one church, one of the. 
one moiety, and the other of the other; and. a part of 
the church and town allotted to each ; and may be two 
that make but one parſon in a church, preſented by one 

patron. 1 fl. 15 18. | 
To a parſon, theſe things are requiſite ; holy orders, 
preſentation, inſtitution, and induction; and where a 
perſon is complete parſon, he may ceaſe to be parſon of 
the church, by death, or ceſſion, reſignation, depriva- 
tion for ſimony, nonconformity to the canons, for adul- 
tery, Cc. 1 Infl. 120. 4 Rep. 15, 76. A parſon hath 
the entire fee of his church; and where tis ſaid he hath 
not the right of fee ſimple, that is underſtood as to bring- 
ing 4 writ of right, Cro, Car. 582. And in the time 
of the par/on, the patron hath nothing to do with the 
church; but if the parſon waſtes the inheritance thereof 
to his own private uſe, in cutting trees, Sc. his pa- 
tron may have a prohibition, ſo that to ſome purpoſes he 
_ an intereſt in the par/ſon's time. 11 H. 6. 4. 11 
ep. 49. 4 
Sir Edward Coke was of opinion, That at Common 
law a parſon could not be arreſted; and ſaid, he had 
ſeen a report grounded on the ſtatutes co Edward 3, c. 
5. and 1 Henry 2. c. 15. which are in affirmance * the 
Common law, and in maintenance of the liberties of P 
chur $ 


* 
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church; that a parſon ought not to be arreſted in go- 
ing, ſtaying, or returning to celebrate divine ſervice, nor 
any other perſon who attended him in ſuch ſervice ; and 
chat if he was, he might have an action, upon thoſe ſta- 
tutes, againſt the perſon making the arreſt, 12 Rep. 100. 
A par/on ought not to appear at the ſheriff's turn, or 
the court leet, without an abſolute neceſſity, F. N. B. 
160. 
Do par/en or ſpiritual perſon, ſhall take a farm or 
leaſe of lands, Sc. to himſelf, or any one for his uſe, on 
pain of forfeiting 100. a month; one moiety to the King, 
the other to the informer, Stat. 21 H. 8. cap. 13. Nor 
thall he buy, 1 /el! again any merchandiſe, corn, cat- 
tle, Sc. upon forfeiture of treble value : but he may 
buy horſes, or any other cattle, for his neceſſary uſe in 
manuting his glebe and church lands. Bid. On infor- 
mation upon this ſtatute for renting a farm, defendant 
pleaded in bar, that he had not ſufficient glebe for paſ- 
turing his cattle, nor corn for his family; but the plain- 
tiff traverſed his having ſpent the product thereof in 
his family, Sc. 1 Lutw. 134. See Church, Ecclefiaſtical 
Courts, Sc. and Black. Com. 1 V. 384. | 

PARSON IMPARSONEE (perſona imperſonata) Is he 
who is in poſſeſſion of a church, be it preſentative or im- 
propriate, and with whom the church is full. 

Perſona, according to the New Book of Entries, ſeems 
to be the patron who has right to give the benefice, by 
reaſon he had anciently the tithes in reſpect of his li- 
berality in erecting or endowing the church, Quaſi ſuſtine- 
ret perſonam eccleſie ; and perſona imperſonata is the parſon 
to whom the benefice is given in the patron's right. 
Perſona imperſonata is uſed for the rector of a church pre- 
ſentative. Reg. Judic. 24. A dean and chapter are 
parſons imparſonees of a benefice appropriated to them; and 
perſona imperſonata is one who is inducted and in poſſeſ- 
ſion of a benefice. Dyer 40, 221. So that perſona may 
be termed imperſonata, only in regard of the poſſeſſion 
he hath of the rectory, by the act of another. 1 fe. 
300. In a quare impedit the parſon is to plead perſona 
imperſonata; but if he doth not ſay at the time of obtain- 
ing the writ, it will be inferred by the writ that he is. 
Cro. Car. 105. And this is a plea that he is admitted 
and inſtituted in the church, &c. 7 Rep. 26. See Black, 
Com. 1 V. 391. N 

PARSONAGE, (Perſonatus, perſonagium,) Is ſometimes 
taken for a dignitary in a church, and ſometimes for the 
benefice itſelf. Cowell. 

Parſonage, or rectory, is a pariſh church, endawed with 


a houſe, glebe, tithes, Sc. Or a certain portion of 


lands, tithes, and offerings, eſtabliſhed by law, for the 
maintenance of the miniſter who hath the cure of ſouls : 
And tho? properly a parſonage or rectory doth. conſiſt of 
glebe land and tithes, yet it may be a rectory, tho? it 
have no glebe, but the church and church-yard : Alfo 
there may be neither glebe nor tithes, but annual pay- 
ments in lieu thereof. Par/. Counc. 190. The rights to 
the parſonage and church lands are of ſeveral natures ; 
for the parſon hath a right to the poſſeſſion; the patron 
hath the right of preſektation; and the ordinary a right 
of inveſtiture, &c. But the rights of the patron and or- 
dinary are only collateral rights: neither of them being 
capable of poſſeſſing or retaining the church themſelves 
tho' no charge can be laid on the church or parſon- 
aze, but by the conſent and agreement of all of them. 
Hugh's Parſ. Law. 188. 

PARSON MORTAL. The rector of a church inſti- 
tuted ard inducted, for his own life, was called Perſona 
mortalis: And any collegiate or conventual body, to whom 
the church was for ever appropriated, were termed Per- 
ſond mmortalis. Cartular. Rading. MS. fol. 182. 

PARTES FINIS NIHIL HABUERUNT, &c. Is an 
exception taken againſt a fine levied. 3 Rep. 88. The caſe 

Fines. 

0 PARTICIPATIO, Is the charity fo called, by which 
the poor are made participes of other mens goods. We 
read it in ſeveral places in the Monaft. 2 tom. pag. 321. 

PARTIES, Are thoſe who are named in a deed or fine, 
as parties to it; as thoſe who levy the fine, and to whom 
the fins is levied: ſo they who make any deed, and they 
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to whom it is made, are called parties to the deed Cowel 
See 16 Vin. Abr. tit. Party. and Black. Com. 2 . 298, 
A b 
5 ARTITION, (Partitio,) Is dividing land deſcended 
by the Common law, or cuſtom, among coheirs or Pars 
ners, where there are two at leaſt. In Kent, where _ 
land is of gavelkind nature, they call their partition . 
ing, from the Saxon ſbiftan, to divide. In Laim ;+ x. 
called berciſſere. Partition alſo may be made by joint 
tenants, or tenants in common, by aſſent, deed, 1 
31 H. 8. 1. 32 H. 8. 32. See Joint-tenants, Parceners 
and Black. Com. 2 V. 189, 323. ; 
. PARTITIONE FACIENDA, (Mentioned in ſtat 
H. 8. cap. 1.) Is a writ that lies for thoſe who holds * 
or tenements pro indiviſo, and would ſever to every one 
his part, againſt thoſe who refuſe to join in partition, as 
copartners, tenants in gavelkind, &c, Old Nat. Brey 
142. E. N. B. 61. ö 
PARTNERS, are where two or more perſons agree to 
come in ſhare and ſhare alike to any trade or bargain 
If there are two partners in trade, and Judgment is reco- 
vered againſt one of them, his moiety of the goods in 
partnerſhip only ſhall be taken in execution, Ho 
174. Partnerſhip, is cogniſaBle in equity. See Black 
Com. 3. J. 437. and 16 Vin. Abr. tit. Partners. | 
PART-OWNERS, Are thoſe who are concerned in 
ſhip matters, and have ere ſhares therein. And when 
there are part- owners of a ſhip, the majority may fit her 
out, without conſent of the reſt; and if they do, ſuch 
majority run all hazard, and are to partake of the pro- 
fits. Show, 13, 30. Action lies as well againſt the 
part-owners of a ſhip, for the loſs or ſpoiling of goods 
delivered to the maſter, as againſt the maſter , for as the 
maſter of a ſhip is chargeable in reſpect of his wages, ſo 
are part-owners in reſpect of the freight; but the ac- 
tion againſt the part-owners muſt be brought againſt 
all of them, or defendants may take advantage of it, by 
pleading in abatement, Sc. Show. 30, 105. 3 Leu. 


259. | | 
PARTY-WALLS. See Buildings, Fire. 
PARVISE, (parvi/a, parviſus, non 4 parvus adjef. ſed 

a gal. le parvis) Sed placitantes, tunc, i. e. poſt meridiem, 

ſe divertunt ad parviium © alibi conſulentes cum ſerviews- 

bus ad legem & aliis conſiliariis, Sc. Forteſcue de Luudi- 
bus LL. Angl. cap. 51. pag. 124. And Selden (in his 
notes on Fortęſcue) defines it to be, an afternoon's exer- 

Ciſe, or moot for the inſtruction of young ſtudents, bearing 

the ſame name originally with the Parviſiæ at Oxford. 

Sela. Nates pag. 56. Of which Chaucer has mention in 

one of his prolc ues. | 


en at Law, that ware and wiſe, 
at often had been at the Parvile. 


- PASCHA CLAUSUM, The Octaves of Eafter or Low 
Sunday, which cloſes that ſolemnity: And die (tall) 2 
paſcha clauſum, is a date in ſome of our old deeds. The 
firſt ſtatute of Weſtminſter, anno 3 Ed. 1. is ſaid to be made 
* Monday after Eafter week; pot de la cluſe de puſclr, 

c: | 

PASCHA FLORIDUM, Is the Sunday before Ear 
called Palm Sunday; when the proper hymn or golpel ſung 
was occurrunt turbe cum floribus & palmis, &c. Cartular. 
Abbat. Glaſton. MS. 15. 

PASCHAL RENTS, Rents or yearly tributes paid by 


the clergy to the biſhop or archdeacon, at their Eafter 


viſitations. 
PASCUA, A meadow or paſture ground, ſet apart to 
feed cattle. See Paſtura. | 
PASCUAGE, (paſcuagium, Fr. paſcage) The graſug ot 
paſturing of cattle. Et habere viginti porcos quietss 
paſcuagio, Sc. Mon. Angl. Tom. 2. 23. The 
with pannage. | 
PASNAGE, And patbnage in woods, &c. See Pannaye. 
PASSAGE, (Paſſagium) Is properly over water, as V3 
is over land; it relates to the ſea, and great rivets, © 
is a French word ſignifying tranfitum. In the ſtat. 4 22 
c. J. it is uſed for the hire a man pays for being tra 
ported over ſea, or any river: And it is mentioned pms 


it is 
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e/Nloms and duties, as theolonio, paſſagio, & laſtagro. 
Chart. Hen. 1. : | 

All perſons ſhall have free paſſage on the river Severy 
and if any be diſturbed, he may have his remedy by action. 
Stat. 9. H. 6. c. 5. There are other ſtatutes for regulating 
the paſſage of this river, and preventing diſorders there- 
in by the Weleb, Sc. 19 H. J. c. 18. 26. H. 8. c. g. 

Alſo paſſagio is a writ directed to the keepers of the 
ports, to permit a man to paſs over ſea, who has the King's 
leave. Reg. Orig. 193. The prices of paſlage at Dover, 
&c. are limited by 4 Ed. 3. c. 8. None to paſs out of 
the realm without the King's licence. 5 R. 2. ft. 1. 
c. 2. Paſſage from Kent to Calais reſtrained to Dover, 4 
Ed. 4. c. 10. 25 

PASSAGIUM, A voyage or expedition to the Holy 
Land, when made by the Kings of England in perſon, 
was called Paſſagium, or Paſſagium regis. Cowell. 

PASSATOR, Is he who has the intereſt or command 
of the paſſage of a river, or the lord to whom a duty is 
paid for paſſage. Cowell, 

PASS-PORT, A compound of two French words, viz. 
paſſer, tranſire and port, portus, a haven, It ſignifies a 

licence, for the ſafe paſſage of any man from one place 
to another. 2 E. 6. cap. 2. See Black. Cm. 1 V. 260. 
4. 68. - 

PASSIAGIARIUS, A ferrHman. We meet with the 
word in Thorn's Chronicle, in anno 1287. 

PASTITIUM, A paſture field. Caftrum Arundel. T. R. 
E. reddebat a quodam molino 40 s. Sc. & de uno paſtitio 
208. Dome/day. 161. | 

PASTORA The form of it was ſtraight, 
which ſignifiey men. All the top part of it was 
crooked, and art ſharp; the crooked ſignified, 


that the bi ig over the people, and the ſharp 
ſignified, toi ſtubborn. Cowell. 

PAST UBMESPemhcrally any place where cattle may 
feed ; and F for cattle is called paſture, wherefore 
feeding gt are ealled common of paſture, but com- 
mon of p properly, a right of putting beaſts to paſ- 
ture in a Nn /oil; and in this, there is an intereſt 
of the 1g of the tenant. Mood's Inſt. 196, 197. 
For in waſte grounds, which are uſually called 
Common Property of the ſoil is generally in the lord 
of the as in common fields it is in the particular 
tenants common of paſture is either appendant, ap- 
purtejg xcaule of vicinage, or in groſs, Black. Com. 2 
JV. 4 i nap/urement. | 

. feed from paſcua, as appears from what 
fol pr omne genus paſcendi ſigniſicat, ſive fiat 
in j ve in flipula, five in agris, | five in campers; fed 


_ 5; principaliter deputatus pecoribus paſcendis, 
„ montibus, moris, mariſcis & planis non cultts 
FELndegocd. Provin. Ang]. lib. 3. c. B 
Us, gs the ſame with procuration, & the pro- 
Which tenants are bound to make for their lords 
tain tines, or as often as they make a progreſs to 
lands: This in many places was turned into mo- 
Hoc modo per æ vum liberabo a paſtu Regis & princi- 
Chart. Walgaſi Regis Merciorum in Mon. Angl. 
1. p. 123. ä | 
PATENTEE, One to whom the King grants his let- 
rs patent. 7 Edu. 6. c. 3. 
PATENTS, Are the King's writings, ſealed with the 
Hreat Seal, having their name from being open : And 
they differ from writs. Crompt. Juriſd. 126. The King 
Eis to adviſe with his council touching grants and patents 
made of higeſtate, Sc. And in petitions for lands, an- 
nuities, or offices, the value is to be expreſſed , alſo a 
former patent is to be mentioned, where the petition is for 
a grant in reverſion, or the patents thereupon ſhall be void. 
1 Hen. 4. c. 6. 6 Hen. 8. c. 15. And patents, which 
bear not the date and day of delivery of the King's war- 
rants into Chancery, are not good. Statute 18 Hen. 6. 
c. 1, Where the King's patent creates a new eſtate, of 
which the law does not take knowledge, the patents are 
void. 8 Rep. 1. 5 Rep. 93. But patents ſhall not be 
avoided by nice conſtructions : If a patent may be taken to 
two intents ; and is good as to one, and not as to the 
other; it is valid. Jenk. Cent. 138. When the King 
would paſs a freehold, it is neceſſary that the patent be 


pa | 
ut 


inquiratur per patriam, we mean a jury of the neighbour- 


man, who hath a right to glebe lands, releaſeth the ſame 


r A * 
under the Great Seal; and it onght to be granted d- 
adviſamento of the Chancellor of the Err hequer and Lord 
Treaſurer, in the uſual manner. Piizgib. 291. See 
Grants of the King. And Black. Cm. 2 V. 246. 
As to patents for new inventions, ſee Black. Om. 4 V. 
159. For patents of peerage, ib. 1 V. 400. For patents 
of precedence, ib. 3 V. 28. 


PATRIA, Properly ſignifies the country; but in law 
it denotes the men of a neighbourhood ; ſo when we fay 


hood. In like manner, Aſiſa vel recogniti2 per afſiſam, 
idem eft quod recognitio patriæ. Cowell, See Black, Com. 
3 L. 349. 4F. 342. : . 
PATRIMONY, An hereditary eſtate, or right de- 
ſcended from anceſtors, The legal endowment of a church 
or religious houſe, was called cccleſia/fical patrimony; and 
the lands and reverſions united to the ſee of Rome, are 
called St. Peter's Patrimony. Cowell. 
PATRINUS, Is uſed for god-father, and matrina a 
od-mother, in the laws of King Hen. 1. 
PATRITIUS, An honour conferred on men of the 
firſt quality, in the time of the Engliſh Saxon Kings. 
Pro ampliori firmitatis teſtamento, principes & ſenatores, ju- 
dices & patritios ſubſcribere fecimus. Mon. Ang]. tom. 1. 


4.1.3, 

: PATRON, ( Patronus) Signifieth in the Civil law hira 
who hath manumitted a ſervant, and thereby is accounted 
his great benefactor, and claims duty of him during life. 
Digeſt. tit. de Jure Patronatus. In the Canon and Common 
law, it is he who hath the diſpoſition of an eccleſiaſtical 
benefice ; and the reaſon is, becauſe the gift of churches 
and benefices, belonged unto ſuch good men as either built 
or endowed them with great part of their revenues, 
Terms de Ley. 

He who has the right of advowſon is called the Patron 
of the church. For, when lords of manors firſt built 
churches on their own demeſnes, and appointed the tithes 
of thoſe manors to be paid to the officiating miniſters, 
which before were given to the clergy in common, from 
whence aroſe the diviſion of pariſhes) the lord, who thus 
built a church, and endowed it with glebe or land, had 
of common right, a power annexed, of nominating ſuch 
miniſter as he pleaſed (provided he were canonically 
qualified) to officiate in that church, of which he was the 
founder, endower, maintainer, or, in one word, the 
patron. Black. Com. 2 L. 21. 

This original of the jus patronatus by building and en- 
dowing the church, appears alſo to have been allowed in 
the Roman-empire, Nov. 56. f. 12. c. 2. Nov. 118. 
c. 23. 

There are three cauſes of pᷣatrenage; Ratione fundationis 
where one ſolely founds a church; Ratione donationts, 
when a man only endows it; and Ratione fundi, where a 
perſon erects a church on his own ground. Lite, 137. 
2 Lill. Abr. 286. | a 

The patron is to preſent within fix calendar months after 
an avoidance of the church; and where the church be- 
comes void by the death of the incumbent, the patron at 
his peril muſt take notice of it, in making preſentation ; 
but if there be an avoidance by deprivation, Sc. he ſhall 
have notice, and fix months after to preſent. 6 Rep. 61. 
3 Leon, 46. If a church becomes litigious by the pre- 
ſentation of two patrons of their clerks, a jus patronatus 
may be awarded by the biſhop to inquire who is right- 
ful patron, and he is to admit accordingly. 2 Roll, Abr. 
384, 385. 

The patron's right is the moſt worthy and firſt act, and 
part of a promotion to a benefice, and is granted and 
pleaded by the name of libera diſpsfitio eccleſie. Hob. 
152. But during the vacancy of a church, the freehold 
of the glebe is not in the patron ; for it is in abeyance. 8 
H. 6. 24. Litt. 144. A patron (hall not have an action 
for treſpaſs, done when the church is vacant: And if a 
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to the patron, that is not good; becauſe the patron has 
not any eſtate in the land. 11 H. 6. c. 4. If the patron 
grants a rent out of a church, it is void even againſt 
himſelf. 38. Ed. 3.4. See Advow/on, Parſon, Preſen- 
tation, &c. And Black, Com. 2. V. 21, And 3 J. 


242. 
* PAVAGE, 


„„ 


PAVAGE, (Pævagium) Money paid towards paving 


the ſtreets or highways. Rex (Edw. 1.) concefſit pava- 
ium ville de Huntingdon per quinguennium. Pla. Parl. 35. 

w. I. | 

PAVING, Sc. See the Table to the Statutes. 

PAUPER, Signifies a poor man, according to which we 
have a term in law, to ſue in forma pauperis. See Forma 
Pauperis, Alſo vide the ſtat. 11 Hen. J. c. 12. 

Before a perſon is admitted to ſue in forma pauperis, 
he muſt have counſei's hand to his petition, certifying 
the judge to whom the petition is directed, that he con- 
ccives the petitioner hath good cauſe of action; he muſt 
alſo annex an affidavit to his petition, that he is not worth 
51. all his debts paid, except wearing apparel, and bis 
right to the matter in queſtion. Lill. Reg. 633. 

None ought to be admitted to ſue in forma pauperts, 
in an action on the caſe, for words. Lill. Reg. 633. per 
Wild. | 

A perſon admitted to ſue in forma pauperis, can only 
ſue in that cauſe for which he is admitted, & fic toties 
quoties, Lill. Reg. 633. 

It ſeems that, after the ſtatutes which introduced coſts, 
neither plaintiffs nor defendants, could ſue or defend in 
forma pauperis, for that would be a means of depriving the 
other party, of the coſts given him by ſtatute; and as the 
11 Hen. J. c. 12. enables perſons only to ſue as paupers 
and as the ſtatute 23 Hen. 8. c. 15. excepts only plaintiffs 


who are paupers, from paying coſts; it ſeems, that de- 


fendant cannot be admitted in a civil action to defend as 
a pauper. But it hath been adjudged, that a perſon may 
be admitted to defend an indictment in forma pauperis, 
for a miſdemeanor, ſuch as a conſpiracy, keeping a diſ- 
orderly houſe, Sc. for in ſuch proceedings there being 
no coſts, the judges have a diſcretionary power of ad- 
mitting or refuſing them by the Common law. Paſcb. 
9 Geo. 2. The King v. Wright. See ſtat. 2 Geo, 2. c. 28. 


8. TIP 
4 It is ſaid, that paupers ought not to be admitted to 
remqye cauſes out of inferior courts, but ought to ſatisfy 
themſelves with the juriſdiction within which their actions 
properly lie. 1 Mod. 368. per North. 

By the orders of the courts, if the party admitted to 
ſue in forma pauperis, give any fee or reward to his coun- 
ſel or attorney, or make any contract or agreement with 
them, he ſhall from thenceforth be diſpaupered, and not 
be afterwards admitted again in that ſuit, to proſecute in 
forma pauperis. Ord. Cur' 94. 

Alſo if it ſhall be made appear to the court, that any 
perſon proſecuting in forma pauperis, hath fold or contract- 


ed for the benefit of the ſuit, or any part thereof, while 


the ſame depends, ſuch cauſe ſhall be from thenceforth 
totally diſmiſſed the court. Ord. Cur 986. 

It is ſaid, that if a pauper gives notice of trial, and 
does not proceed, he ſhall be diſpaupered. 1 Salk. 
J In the ſtatute, 23 Hen. 8. c. 15. there is a proviſion, 
& That whoever ſues in forma pauperis ſhall not pay coſts, 
but ſhall ſuffer ſuch other puniſhment as the court ſhall 
think-fit.” | | 

But notwithſtanding this ſtatute, if he be diſpaupered 
or nonſuited, the uſual practice is to tax the coſts, and 
for non-payment to order him to be whipped. 2 Salk. 
506. Stile 386. 

A. brought a bill in forma pauperis, to which the de- 
fendant put in a plea and demurrer, which were both 

over- ruled; and it was inſiſted upon, that he ſhould not 
have coſts, being at none; but Lord Somers, (after long 
debate and inquiry of all the antient counſel and clerks, 
who agreed, that he ſhould have coſts,) ordered him his 
coſts like otHfer ſuitors; for tho' he is at no, or but 
. ſmall coſts, yet the counſel and clerks do not give their 
labour to defendant, but to the pauper. Abr. Eg. 125. 
See Black. Cm. 3 V. 400. 5 
PAWN, (Pignus) A pledge or gage for payment of 
money lent: It is ſaid to be derived 4 pugno, quia res 
gue pignori dantur, pugno vel manu traduntur. Litt. 
Dict. The party who pawns goods, hath a general pro- 
perty in them; they cannot be forfeited by the party 
who hath them in pawn for any offence of bis nor be 
taken in execution for his debt; neither may they other- 


PA W 
wiſe be put in execution, till the debt for which they are 
pawned is ſatisfied. Litt. Rep. 332. 

If a man pawns goods for money, and afterwards a 
judgment is had againſt the pawner at the ſuit of one of 
the creditors; the goods in the hands of the pawnee (hall 
not be taken in execution, until the money is paid to the 
pawnee, becauſe he had a qualified property in them and 
the judgment creditor only an intercſt. 3 Bull. 17 | 
And when a perſon hath jewels in pawn for a certain ſum, 
and he who pawned them is attainted, the King ſhall 
not have the jewels wunle/s be pay the money, Ployg. 


87. 
I The pawnee of goods hath a ſpecial property in them, 
to detain them for his ſecurity, Sc. and he may align 
the pawn over to another, ſubject to the fame conditions: 
And if the pawnee die before redeemed, his executors 
ſhall have it upon the like terms as he had it. 

If goods pawned are periſhable, and no day being ſet 
for payment of the money, they lie in paton till ſpoiled, 
without any default in him who hath them in keeping 
the party who pawned them ſhall bear the damage, for it 
ſhall be adjudged his fault that he did not redeem them 
ſooner; and he to whom pawned may have action of 9}; 
for his money: Alſo if the goods are taken from him, 
he may have action of zre/paſs, &c. Co. Litt. 89, 
208. 

Where gence are pawned for money borrowed, without 
a day ſet for redemption, they are redeemable at any time, 
during the life of the borrower. They may be redecmed 
after the death of him to whom pawned; but not after the 
death of him whopawned the goods. 2 Co. 245. But 
where a day is appointed, and the patoner dieth before the 
day, his executors may redeem the pawn at the day, and 
this ſhall be aſſets in their hands. 1 Bulft. 30, 31. Goods 
pawned generally, without any day of redemption, if the 
pawner dies, the pawn is abſolute and irredeemable; if 
the pawnee dies, it is not ſo. Noy 137. 1 Bulſt. 9. If 
goods are redeemable at a day certain, it muſt be ſtridly 
obſerved ; and the pawnee, in caſe of failure of payment 
at the day may fell them. 1 Roll. Rep. 181, 215. In 
other caſes, brokers commonly ſtay but a year for their 
money lent on pawns, at the end of which, if not re- 
deemed, they may ſell the goods. Law Secur. 99. 

He, who borrows money on a pawn, is to have the 
pledge again when he repays it, or he may have action 
for the detainer; and his tender of the money reveſts the 
ſpecial property. 2 Cro. 244. And it hath been held, 
that where a broker or pawnee refuſes (upon tender of the 
money) to re- deliver the goods in pawn, he may be indict- 
ed; becauſe being ſecretly pauned, it may be impoſible 
to prove a delivery for, want of witneſſes, if rover 
ſhould be brought 2 them. 3 Salk. 268. Aqudpe, 
that if s are loſt, after the tender of the*money, 
the pat is liable to make them to the owner ; 
for after tender be is a wrong ful detainer, and he who 
keeps goods wrongfully, muſt anſwer. for them at all 
events, his wrongful detainer being the occaſion of the 
loſs : but if they are loſt before a tender, it is otherwiſe; 
the pawnee 1s not liable, if his care of keeping them was 
exact; and the law requires nothing of him, but only 
that he ſbould uſe an ordinary care in keeping the goods, that 
they may be reſtored on payment of the money for which 
they were depoſited ; and in ſuch caſe if the goods are 
loſt, the pawnee hath ſtill his remedy againſt the pawner 
for the money lent. 2 Salk. 522. 3 Salk. 266. 

If the paws is laid up, and the pawnee robbed, he is 
not anſwerable: Tho? if the pawnee uſeth the thing, 25 4 
jewel, watch, Sc. that will not be the worſe for wearing, 
which he may do, it is at his peril; and if he is robbed, 
he is anſwerable to the owner, as the uſing occaſioned the 
%, Sc. Ibid. If the pawn is of ſuch a nature that 
the keeping is a charge to the pawnee, as a cow of ® 
horſe, Sc. he may milk the one, or ride the other, and _ 
ſhall go in recompenſe for his keeping : Things which = 
grow the worſe by uſage, as apparel, & c. he may #9! dle. 
Owen 124. | ; 2 

A perſon borrows 100l. on the pawn of jewels, ar 
takes a note from the lender acknowledging them to 9 
his hands, for ſecuring the money; afterwards be b 


| rows ſeveral other ſums of the ſame perſon, for _— 
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gave his notes, without taking any notice of the jewels. 
As in this caſe it was natural to think the lender would 
not have advanced the ſums on note only, but on the 
credit of the pledge in his hands before; it was decreed 
in equity, that if the borrower would have his jewels, 
he muſt pay all the money due on the notes. Preced.” 
Chanc. 419, 421. | ö 
A factor cannot pawn the goods of his principal, 
Strange 1158. He to whom goods are delivered ſor ſafe 
cuſtody cannot pawn them. Strange 1187. There can 
be no market-overt for pawning. Bid. Where money 
is lent on a pledge, the borrower is perſonally liable to 
the payment, unleſs there be an agreement to the con- 
Vary. Strange 919. Regulations of pawnbrokers, 30 
Geo. 2. c. 24. Penalty of pawning or taking in pawn 
goods without leave of the owner. 1b. See Cheats, 
Hedging. And Black. Com. 2 V. 452. 
PAWNAGE, In woods and foreſts for (wine. Vide Pan- 
nage. 
PAYMENT of money before the day appointed, is in 
law payment at the day; for it cannot, in preſumption 
of law, be any prejudice to him to whom the payment is 
made, to have his money before the time; and it appears 
by the party's receipt of it, that it is for his own ad- 
vantage to receive it then, otherwiſe he would not do it: 
Yet it is ſaid, that defendant muſt not plead, that the 
laintiff accepted it in full ſatisfaction; but that he y arp 
it in full ſatisfaction. 5 Rep. 117. Payment of a leſſer 
ſum in ſatis faction of a greater, cannot be a ſatisfaction 
for the whole, unleſs the payment be before the day : 
Tho” the gift of an horſe,, or robe, Sc. in ſatisfaction 
may be good. bid. And where damages are uncertain, 
a leſs thing may be done in ſatis faction of a greater. 4 
Med. 89. 
Upon /olvit ad diem pleaded, it is good evidence to 
prove payment at any time after the day, and before 
action brought ; and payment, altho' after the day, may 
be pleaded to any action of debt, upon bill, bond or 
judgment, or Scire facias upon a judgment. 2 Lill. Abr. 
287, Statute 4 & 5 Ann. But tho' payment after the 
day, is good by way of diſcharge, it will not be fo by 
way of /atisfattion. 4 Mod. 250. Payment is no plea to 
debt on covenant, or an obligation, without acquittance; 
but if the obligation have a condition, it is otherwiſe. 
Dyer 25, 160. If a bond, Gc. be for payment of money, 
and no day is ſet, damages cannot be recovered till a de- 
mand 1s made. Bridgm. 20, | 
For payment of rent there are ſaid to be four times; 
1. A voluntary time, that is not ſatisfactory, aud yet 
good to ſome purpoſe; as where a leſſee pays his rent 
before the day, this gives ſeiſin of the rent and enables 
him to whom paid to bring his aſſiſe for it. time 
voluntary and ſatisfactory in ſome caſes ; when Mis paid 
the morning of the laſt day, and the leſſor dies before the 
end of the day, this is a good payment to bind the heir 
or executor, but not the King. 3. The legal, abſolute 
and ſatisfactory time, which is a convenient time before 
the laſt inſtant of the laſt day, and then it muſt be paid. 
4. Is ſatisfactory, and not voluntary, but coercive, when 
forced and recovered by ſuit at law. Co. Lit. 200. 10 
Rep. 127. Plowd. 172. 
Payment of money ſhall be directed by him who pays 
it, and not by the receiver, Sc. 5 Rep. 1 17. Co. Eliz. 
68. If the payer does not apply the payment, the re- 
ceiver may, but he muſt not apply it to an uncertain de- 
mand, as to a debt from a teſtator. Strange 1194. In 
the pay ment of a teſtator's debts by executors, they are 
to pay firſt judgments, mortgages, rent due by leaſe, Sc. 


then bonds and bills, Sc. x Roll. Abr. 927. Vide 
Bond and Rent. | 11 


. A bill drawn on A. to pay money for value received, 
8 2 good diſcharge of a debt, tho' the bill be not paid, 
unleſs the creditor return the bill in convenient time. Per 
Holt Ch. J. Show, 155, 

4 gives B. a bill of exchange on C. in payment of a 
ormer debt; this is not allowable as evidence on non a/- 
7 0 4 paid; for a bill ſhall 

a precedent debt, except it be part of the c | | 
Huld be fo. 1 Salk. __ e 


never go m diſcharge | 
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When a merchant draws a bill upon a correſpondent, 
who accepts it, this is payment ; for it makes him-debtor 
to another perſon, who may bring his action. 10 Mod. 
7. | * | | 

Tr S 5 Ann. cap 16. ſe. 12. enacts, That in debt on 
ſingle bill, debt, or ſcire facias on judgment, defendant 
may plead payment in bar. In debt on bond, if defend- 
ant before action brought hath paid the principal and in- 
tereſt due by the condition, tho ſuch payment was not 
ſtrictly made according to the condition, yet it may be plead- 
ed in bar, and ſhall be as effectual as if the money had been 
paid at the day and place, according to the condition, and 
had been fo pleaded, Vide Bond, and Rent. 

PEACE, (Pax,) In the general ſignification is oppoſite 
to war or ſtrife: But particularly with us it intends a 
quiet behaviour toward the King and his ſubjects. And 
if any man is in danger from another, and makes oath of 
it before a juſtice of peace, he ſhall be ſecured by good 
bond, which is called binding to the peace. Lamb. Eiren. 
lib. 2. cap. 2. 77. Cromp. Juſt. of Peace, 118. Wa 
And alſo frank-pledge and conſervator of the peace. Fime 
of peace is when the courts of juſtice are open, and the 
judges and miniſtersof the ſame may by law protect men 
from wrong, and adminiſter juſtice to all. Co, Lit. 


249. 

A1 authority for keeping the peace comes originally 
from the King, who is the ſupreme magiſtrate for preſer- 
vation thereof; tho? it is ſaid the King cannot take a re- 
cognizance of the peace, becauſe it is a rule in law that 
no one can take any recognixance, who is not either a juſtice 
of record, or by commiſſion: Allo it is certain, that no 
duke, earl, or baron, as ſuch, have any greater power to 
keep the peace, than meer private perions. Lamb. lib. 1. 
ch. 3. Dalt. ch. 1. But the Lord Chancellor, or Lord 
Keeper of the Great Seal, the Lord High Steward, the 
Lord Marſhal, and every juſtice of the King's Bench, 
have as incident to their offices, a general authority to keep 
the peace throughout the realm, and to award proceſs for 
ſurety of the peace, and take recognizances for it. 2 Hawk. 
H. C. 32. And every court of record hath power to keep 
the peace within its own precinct: As have likewiſe 
ſheriffs, who are intruſted with the cuſtody of the counties, 
conſequently have by it an implied power of keeping the 
peace within the ſame; and coroners may bind per- 
ſons to the peace who make an affray in their preſence; 
but may not grant proceſs of the peace, Sc. Ibid. 

It is ſaid every man is to be a conſtable, to keep the 


| peace among others, and juſtices of peace are ta do the 


lame eſpecially ; and no man may break it. 
Abr. 14. 


3 Shep. 
Peace ſhall be kept, and juſtice and right duly admini- 
ſtered to all perſons. Stat. 1 R. 2. c. 2. Cc. Breakers 
of the peace to be impriſoned, and to find ſureties, Gt. 
2 Ed. 3.c. 6. 34 Ed. 3.c. 1. Other ſtatutes enforcing 
the keeping of the peace. 1 R. 2. c. 2. 1 H. 4. c. 1. 
2 H. 4. c. 1. 5 H 4. c. 1. Recognizances for keeping 
the peace to be certified to the quarter- ſeſſions. 3 H. . 
c. 1. The Chancery and King's Bench, reſtrained from 
granting proceſs of the peace or behaviour without motion 
and affidavit; and to give coſts and damages to perſons 
wrongfully vexed by ſuch proceſs: 21 Fac. l. c. 8. The 
faid courts reſtrained from granting ſuper/edeas unleſs the 
proceſs is granted in the manner required by the ſtatute. 
Ibid. The faid courts to puniſh inſufficient ſecurities. 
Ibid. AQtions againſt peace-officers made local. 21 Fac. 
1. c. 12. And the general iſſue pleadable. Fac. 1. 


c. 5. 21 Jac. 1. c. 12. See Juſtice of Peace and Good 
Bebgviour. ——_ 


PEACE OF GOD AND THE CHURCH, ( Pax dei & 
Ecckfie) Was antiently uſed for that ceſſation which the 
King's ſubjects had from trouble and ſuit of law between 
the terms. Tempus dicitur cultui divino adbibitum, eaque ap- 
pellatione omnes dies dominici, fefla & vigiliæ cenſentur. 
Spelman. See Vacation, | 

PEACE OF THE KING, {Pax Regis, mentioned in 
Stat. 6 R. 2. flat. 1. cap. 1 3. Is that peace and ſecurity both 
for life and goods, which the King promiſeth to all his 


ſubjects, 


„ 
8 


P 
ſudjecis, or others taken into his poſſeſſion. And where 
an outlawry is reverſed, a perſon is reſtored to the King's 

ace, called ad pacem redire. Bradt. hb. 3. c. 11. 
See Suit of the King's Peace, This pint of policy ſeems 
to have been borrowed by us from the Fæudiſis, which in 
the ſecond book of the Feuds, cap. 53. intitled, De pace 
tenenda, Sc. Hotoman proveth. Of this Hoveden ſetteth 
down many branches Par. poſter. ſuorum Annal. in H. 2. 
fol. 144. and 330. There is alſo peace of the church, 
for which ſee SanAuary, There is beſides, the peace 
of the King's highway, which is the immunity that the 
King's highway hath to be free from annoyance or mo- 
leſtation. . The peace of the plough, whereby the plough 
and the plough cattle are ſecured from diſtreſſes. F. N. B. 
go. And fairs have been ſaid to have their peace; be- 
cauſe no man might be troubled in them for any debt 
contracted elſewhere. 

PECIA, A piece or ſmall quantity of ground. 
Cum duabus peciis, Sc. diclæ terre pertinentibus. Paroch. 
Antiq. 240. f | 

PECTORALE, A word often met with in old writ- 
ings. Moſt authors agree that it is the ſame with that 
garment called rationale, which the high prieſt in the old 
law wore on his ſhoulders, as a ſign of perfection. Tis 
worn alſo by the high prieſt of the new law, as a ſign 
of the greateſt virtue. Que gratia & ratione perficitur ; 
for which reaſon it is called rationale. Tis by ſome 
taken to be that part of the pall which covers the breaſt 
of the prieſt, and from thence called peclorale. But all 
agree that it is the richeſt part of that garment, embroi- 
dered with gold, and adorned with precious ſtones. 
Cell. Item capa cum pectorale optime brendato cum ro- 
tundis pectoralibus ant i Sc. bumerali vincato de fino 
auro brendato, & lapidibus inſertis, &c. 

PECTOREL, Armour for the breaſt, a breaſt-plate 
or petrel, for a horſe ; from the Lat. peclus it is menti- 
oned in the. Stat. 14 Car. 2. c. 3. | ; 

PECULIAR, (Fr. peculier, i. e. private) Is a particular 
pariſh or church, that hath juriſdiction within itſelf, and 
power to grant adminiſtration or probate of wills, Sc. 
exempt from the ordinary. 

There are royal peculiars, and archbiſbops peculiars : 
the King's chapel is a royal peculiar, exempted from all 
ſpiritual juriſdiction, and reſerved to the immediate go- 
vernment of the King; there are alſo ſome peculiar ec- 
clefiaſtical juriſdictions belonging to the King, which for- 
merly appertained to monaſteries and religious houſes. 


Word's Infl. 504. It is an antient privilege of che ſee 


of Canterbury, that wherever any manors or advowſons 
belong tb it, they forthwith become exempt from the or- 


dinary, and are reputed peculiars of that ſee ; not becauſe 


they are under no ordinary, but becauſe they are not 
5 the ordinary of the dioceſe, &c. For the juriſdic- 
tion is annexed to the Court of Arches, and the judge 
thereof may originally cite to theſe peculiars of the arch- 
biſhop. Ibid. | 

The Court of Peculiars of the archbiſhop of Canterbury, 
hath a particular juriſdiction in the city of London, and 
in other dioceſes, Sc. within his province, in all fifty- 
ſeven peculiars, 4 Inſt. 338, Stat. 22 & 23 Car. 2. 
There are ſome peculiars which belong to Deaus and Chap- 


ters, or a Prebendary, exempted from the Archdeacon 


only : they are derived from the Biſhop, of antient com- 
poſition, and may be viſited by the Biſhop in his primary 
or triennial viſitation : in the mean time, an official of the 
Dean and Chapter, or Prebendary, is the judge; and 
from hence the appeal lies to the Biſhop of the dioceſe. 
Word 504. Appeal lieth from other peculiar courts to 


the King in Chancery, Stat. 25 H. 8. The Dean and 


Chapter of St. Paul's have a peculiar juriſdiction; and 
the Dean and Chapter of Saliſbury have a large peculiar 
within that dioceſe; ſo have the Dean and Chapter of 
Lichfield, Sc. 2 Nelſ. Abr. 1240, 1241. There is 
mention in our books of Peculiars of Archdeacons ; but 
they are not properly Peculiars, only ſubordinate juriſ- 
dictions; and a Peculiar is prima facie to be underſtood of 
him who hath a co-ordinate juriſdiction with the Biſhop. 
Hob. 185. Mod. Ca. 308. If an Archdeacon hath a pe- 
culiar authority by commiſſion, this ſhall not take away 


the authority of the Biſhop; but if he hath authority and 


* 


K 

juriſdiction by preſcription, it is ſaid it ſhall, 2 gyp 
Rep. 355 Where a man dies inteſtate, leaving goods in 
ſeveral Peculiars, it has been held, that the Arch iſnop is 
to grant adminiſtration. Sid. go. 5 Med. 239. Sce 
16 Vin. Abr. tit. Peculiars, See Black. Cm. 3 V. 65. 

PECUNIA, Properly money, but antiently uſed ſor 
cattle, and ſometimes for other goods as well as money 
So we find often in Domeſday, Paſtura ibidem ad pecu. 
niam ville, that is, paſture-ground for the cattle of the 


village. And in Emendat. Willielmi Primi ad Leg, Edu 


Conf. Intenti fimus etiam ut nulla viva pecunia vendantyr 
aut emantur niſi infra civitatets, & hoc ante tres fideles teſtes 
And Leg. Edw. Conf. cap. 10. Qui habuerit 30 denariaros 
vive pecuniæ. Cowell, 

PECUNIA SEPULCHRALIS, (LL. Cannti, 102) 
Was money antiently paid to the prieſt at the opening 
the grave for the good of the deceaſed ſoul. This the 
Saxons called /aulſcead, ſaulſcot, and anime ſymbolum, Spel. 
de Concil. T. 1. f. 517. 

PECUNIARY. Au puniſhments of offences yer: 
antiently pecuniary, by mulct, Sc. See Fine. 

PECUNIARY CAUSES, Cognizable in the Eccleſ.. 
aſtical courts, are ſuch as ariſe either from the withhold. 
ing Eccleſiaſtical dues, orgthe doing or neglecting ſome 


act relating to the church, whereby damage accrues to 


the plaintiff; towards obtaining a ſatisfaction for which 
he is permitted to inſtitute a ſuit in the Spiritual Court. 
For the principal of theſe cauſes, ſee Black. Com, 2. 
88 


PECUNIARY LEGACY, Cannot be taken without 
conſent of the executor: for in him all the chattels are 
veſted; and it is his buſineſs firſt to ſee, whether there is 3 
ſufficient fund left to pay the debts of the teſtator: therule 
of equity being, that a MAN MUST BE JUST, BEFORE EH 
IS PERMITTED TO BE GENEROUS, And in caſe of 2 
deficiency of aſſets, all the general, or pecuniary legacies, 
muſt abate proportionably, in order to pay the debts, 
Black. Com. 2 V. 512. x 

PEDAGE, (Pedagium) Signifies money given for te 
paſſing by foot or horſe thro any country, Pedagium 2 
pede diftum eft, quod a tranſeuntibus ſolvitur, &c. Caſlar, 
de Conf. Burgun. p. 118. Padagia dicuntur que dantur a 
tranſeuntibus in locum conſtitutum a principe, Sc. Et capi- 
ens pedagium, debet dare ſaluvum condutium, & territorium 
ejus tenere ſecurum. Spelm. This word is likewiſe men- 
poned by Matt. Pariſ. anno 12.56. And Edu 3. granted 
to Sir Nele Loring pedagium Sancti Macharii, &c. Rot. 
Paſch. 22 Ed. 3. 

PEDALE, A fant cloth, or piece of tapeſtry laid on the 
d to tread on, for greater ſtate and ceremony. In- 

pb. pag. 41. ies 

P ABSCISSIO, Cutting off the foot, was a pu- 
niſnmefft of criminals, inflicted here, inſtead of death, as 
appears by the laws of William, called The Conqueror, vu. 
Interdicimus ne quis occidatur vel ſuſpendatur pro aliqua culpa, 
ſed eruantur oculi, abſcindantur pedes, vel 1eficuli, vel 
manus. Leg. Will. 1. cap. J. So in Ingulphus, P. 856. 
Sub pana perditionis dextri ſui pedis. Pleta, lib. I. c. 38. 
Brafion, lib. 3. cap. 32. Mongſt. 1 tom. pag. 166. 

PEDONES, Foot-ſoldiers. Simeon of Durban, Ano 
1085. ; 

PEDLARS. See Hawkers. 

PEER, or PIER, (Pera, Fr. pierre, ſaxum, quod e ſax" 
fieri ſolebat,) Is a fortreſs made againſt the force of t 
ſea, or great rivers, for the better ſecurity of ſhips that 
lie at harbour in any haven. So is the peer of Dove! de- 
ſcribed in Cam. Britan. 259, 14 Car. 2. c. 27. 
The haven and peer of Great Yarmouth, mentioned 22 
Car. 2, cap. 2. : 

PEERAGE, A duty or impoſition, for maintenance 
of a ſea peer: Allo the dignity of the lords or pects © 
the realm. 

PEERS, (Pares) Signify in law, | 
nelled inan inqueſt = a av for convicting ot _ 
him of any offence ; the reaſon is, becauſe the cu 2 
the realm is, to try every man in ſuch caſe by his pee: 

And in 
equals, im. 1. cap. 6. Mag. Car. c. 29. con- 
this ſenſe is in uſe with other nations: for pures ſunt gol 
wvaſſalli quorum ſententia vaſallus proper feloniam ef 


demnatus, Bartilayus de Regno, lib. * at e 


thoſe who are impa- 


* 


— 
a 


2. IE 
funt qui ab _ domino feudum tenent. Lib. 1. Feudor. 
. Cowell. * | 

— as every one of the nobility being a Lord of Par- 
liament; is a Peer or equal to all the other Lords, tho? 
of ſeveral degrees; ſo the Commons are Peers to 
one another, altho' diſtinguiſhed as Knights, Eſquires, 
Gentlemen, &c. 2 Iuſt. 29. 3 Inft. 31. LY 

PEERS OF FEES. The word peer denoted rg apr 
one of the ſame rank; afterwards it was uſed for the 
vaſſals or tenants of the ſame Lord, who were obliged to 


_ ſerve and attend him in his courts, __ —_ in func- 


tion: theſe were termed peers of fees, becauſe holding 
fees of the lord, or becauſe their buſineſs in court was 
to fit and judge under their lord, of diſputes ariſing on 
fees: but if there were too many in one lordſhip, the lord 
uſually choſe twelve, who had the title of peers, by way 
of diſtinction, from whence it is ſaid we derive our com- 
mon juries, and other peers. Cowell. 

PEERS OF THE REALM, (Pures Regni, proceres) Are 
the Nobility of the kingdom, and Lords of Parliament 
who are divided into Dukes, Marquiſſes, Earls, Viſcounts, 
and Barons: and the reaſon why they are called peers, is 
that notwithſtanding a diſtinction of dignities in our nobi- 
lity, yet in all public actions they are equal; as in their 
votes of Parliament, and trial of any nobleman. S. P. C. 
lib. 3. And this appellation ſeems to be chiefly borrowed 
from France, from thoſe twelve peers that Charlemagne in- 
ſtituted in that kingdom, (called pares vel patricii Fran- 
ciæ) but we have applied this name to all our Lords of 
Parliament, and have no ſet number of peers, for they are 
more or leſs at the King's pleaſure. 

All nobility and peerage is granted by the crown; and 
created either by writ, or letters patent: the calling up 
a lord by writ is the moſt antient way, and gives a fee- 
ſimple in a barony, without words of inheritance, viz. 
To bim and his heirs, but the King may limit the general 
eſtate of inheritance to heirs male, or the heirs of the body: 
and as ſoon as the perſon called fits in parliament by 
virtue of this writ, his blood is enobled, and he is a peer; 
but if he dies before he ſits in parliament, he is not, the 
bare direction and delivery of the writ having no effect. 
1 Inſt. 9. 16. But creation by letters patent is good, and 
makes the peerage ſure, altho' he never fit in parliament, 
and his heirs ſhall inherit the honour purſuant to the 
words of the patent: tho the perſons created muſt in this 
caſe have the inheritance limited by apt words; as to him 
and his heirs, or the heirs male of his body, heirs of his 


body, Sc. otherwiſe he ſhall have no inheritance. 1 


Inſt. 2 Inſt. 48. | 

The King may create either man or woman noble for 
life only: and peerage may be gained for life, by act of 
law; as if a Duke take a wife, ſhe is a Ducheſs in law by the 
intermarriage ; ſo of a Marquis, Earl, &c. 72255 16. 
9 Rep. 95. Alſo the dignity of an Earl may deſcend to a 
daughter, if there be no ſon, who ſhall be a Counteſs; 
and if there are many daughters, it is ſaid, the King 
ſhall diſpoſe of the dignity to which daughter he pleaſes. 
1 Infl. 165. Wood's Inſt. 42. It has been reſolved in the 
Houſe of Peers, that if a perſon is ſummoned as a Baron 
to Parliament by writ, and ſitting die, leaving two or 
more daughters, who all dying, one of them only leaves 
iſſue a ſon, ſuch iſſue has a right to demand a ſeat in the 
Houſe of Peers. Skin. 441. 


Before the time of King Edw. 3. there were but two | 


titles of nobility, viz. Earls and Barons: the Barons were 
originally by tenure, afterwards created by writ, and after 
that by patent; but Earls were always created by letters 
patent. Seld. 5236. And Hen. 6. created Edmond of Had- 
bam, Earl of . by E and granted him prece- 
dency before all other Earls. Mary I. likewiſe granted to 
Henry Ratcliff, Earl of Suſſex, a privilege by patent beyond 
any other nobleman, viz. that be might at any time be 
ered in ber preſence, like unto the grandees of Spain z and 
me few others of our nobility have had this honour, 
The 31 H. 8. c. 10. ſettles the precedency of the Lords 
a Parliament, and great officers, &c, After whom, the 
kes, Marquiſſes, Earls, Viſcounts, and Barons, take 
Place according to their antienty ; but it is declared, that 
PRECEDENCE is IN THE KING'S DISPOSITION, ' Tho- 
nas de la Warre was ſummoned to parliament by writ, 


F 

anno 3 Hen: 8. and William his ſon, anno 3 Ed. 6. was dif. 
abled by attainder to claim any dignity during his life, 
but was afterwards called to parliament by Queen Eliza- 
beth, and ſat there as puiſne Lord, and died; then Tho- 
mas, the ſon of the ſaid William, petitioned the Queen 
in parliament to be reſtored to the place of Thomas his 
grandfather ; and all the Judges, to whom it was reſerred, 
were of opinion that he ſhould, becauſe his father's diſ- 
ability was not abſolute by attainder, but only perſona! and 
temporary during his life; and the acceptance of the new 
dignity by the petitioner ſhall not hurt him, fo that whey 
the old and new dignity are in one perſon, the old ſhall be pre- 
ferred. 11 Rep. 1. 

A dignity of Earl, &#c. is a title by the Common law; 
and if a patentee be diſturbed of his dignity ; the regular 
courſe is to petition the King, who indorſes it and ſends 
it into Chancery. Straundf. Prærog. 72. 22 Edw. 3. 
And where nobility is gained by writ, or patent without 
deſcent, it is triable by record; but when it is gained by 
matter of fact, or by marriage, or where deſcents are 
pleaded, nobility is triable per pars. 22 Aſif. 24. 3 Salk. 
243. A perſon petitioned the Lords in Parliament to be 
tried by his peers; the Lords diſſallowed his peerage, and 
diſmiſſed the petition : but it was held in this caſe, that 
the defendant's right ſtood upon his letters patent, which 
could not be cancelled but by ſcire facias; and that the 
parliament could not give judgment in a thing which did 
not come in a judicial way before that court. 2 Salk. 510, 
511. 3 Salk. 243. Where peerage is claimed ratione 
Baronii, as by a Biſhop, he muſt plead, that he is unus pa- 
rium Regni Anglie ; but if the claim is ratione nobilitatis, 
he need not plead otherwiſe than purſuant to his creation, 


| 4 af. 15, 3 Salk. 243. 


There are now no feudal Baronies ; but there are Barons 
by ſucceſſion, and thoſe are the Biſhops, who by virtue of 
antient Baronies held of the King, (into which the poſ- 
ſeſſions of their biſhopricks have been converted) are cal- 
led by 4writ to parliament, and have place in the Houſe 
| of Peers as Lords Spiritual: the temporal poſſeſſions of 

Biſhops are held by their ſervice, to attend in parliament 
when called; and that is in the nature of a Barony ; and all 
the Biſhops, it hath been ſaid, made one of the three 
eſtates in parliament : but this is denied, becauſe they 
have ſeparately from the other Lords no negative vote, 
Sc. And tho! the Biſhops are Lords of Parliement, and 
called by the King's writ, and have a vote there; they 
ſhall not be tried by the Peers, as they do not fit in parlia- 
ment by reaſon of their nobility, but of their Baronies which 
they hold in right of the church : they are not of the degree 
of nobility ; their blood is not enobled, nor their Peerage 
hereditary ; ſo that they are to be tried by the country, 
i. e. by a common jury : and when one of the nobility is to 
be tried by his Peers in parliament, the Spiritual Lords 
muſt withdraw, and make their proxies. 1 Inſt. 70, y, 
110. 3 Inft. 30: 4 Iuſt. 1, 2. Some Biſhops have been 
tried by Peers of the realm; but it hath been when im- 
peached by the Houſe of Commons, as upon ſpecial occaſions 
many others have been who have not been Peers : and the 
Biſhops may claim all the privileges of the Lords Tem- 
poral ; ſaving they cannot be tried by their Peers, be- 
cauſe the Biſhops cannot in like caſes paſs upon the trial 
of any other Pers, they being prohibited by canon to be 
judges of life and death, Sc. 

When a Lord is newly created, he is introduced into 
the Houſe of Peers, by two Lords of the ſame form in their 
robes, Garter King at Arms going before, and his Lord- 
ſhip is to preſent his writ of ſummons, Ec. to the Lord 
Chancellor; which being read, he is conducted to his 
place: and Lords by deſcent, where nobility comes down 
from the anceſtor, and is enjoyed by right of blocd, are 
introduced with the ſame ceremony, the preſenting of the 
writ excepted. Lex Conſtitution. ) 

A nobleman, whether native or foreigner, who has his 
nobility from a foreign ſtate, altho' the title of dignity be 
given him, (as.the higheſt and loweſt degrees of nobility 
are univerſally acknowledged) in all our legal proceed- 
ings no notice is taken of his nobility, for he is no Peer - 
and the laws of England prohibit all ſubjects to receive any 
.hereditary title of honour or dignity, from any foreign 


Prince, without conſent of the Sovereign. Þd. 80, 81. 
8K Tho' 


Tho! dignities of peerage are granted from the crown . 
yet zbey cannot be ſurendered to the crown, except it be, in 
order to new and greater honours nor are they transfer- 
rable, unleſs they relate to an office: and notwithſtand- 
ing there are inſtances of Earldoms being transferred, and 
wherein one branch of a family ſat in the Houſe of Peers, 
by virtue of a grant from the other branch, particularly 
in the reigns of Hen. 3. and Ed. 2. theſe precedents have 
been diſallowed; and the Duke of Bedford, who in the 
reign of King Ed. 4. was degraded for poverty, and want 
of poſſeſſions to ſupport his title, loſt not his peerage by 
ſurrender, but by the authority of parliament: and as 
dignities may not be ſurrendered or transferred without 


authority of parliament ; ſo it hath been holden, that ho- 


nour and peerape cannot be extinguiſhed but by act of par- 
liament, the King and kingdom having an intereſt in the 
peerage Of every Lord. Lex Cunſtit. 88, 86, 87. 

An Earldom conſiſts in office, for defence of the king- 
dom; and of rents and poſſeſſions, &c, and may be in- 
tailed as any other office may, and as it concerns land : 
but the dignity of peerage cannot be transferred by fine, 
becauſe it is a quality affixed to the blood, and ſo merely per- 
ſonal, that a fine cannot touch it. 2 Salk, 50g. 3 Salk. 


"Tr perſonal honour or dignity may be forfeited, on 
committing treaſon, &c. for it is implied by a condition in 
law, that tbe perſon dignified ſball be loyal; and the office 
of an Earl, Sc. is ad conſulendum Regem tempore pacis & 
defendendum tempore belli, therefore he forfeits it when he 
takes counſel or arms againſt the King. 7 Rep. 33. 2 
Nelf. Abr. 934. | 
All peers of the reulm are looked upon as the King's he- 
reditary counſellors and may be called together by the 
King to impart their advice in all matters of importance 
to the realm, either in time of parliament, or, which 
hath been their principal uſe, when there is no parliament 
in being. Co. Lit. 110. WE of 
Inſtances of conventions of the peers, to adviſe the King, 
have been in former times very frequent, tho' now fallen 
into diſuſe, by reaſon of the more regular meetings of par- 
liament. Many inſtances of this kind of meeting are to 
be found under our antient Kings: tho' the former me- 
thod of convoking them had been ſo long left off, that 
when Charles I. in 1640, iſſued out writs under the 
Great Seal to call a great council of all the peers of Eng- 
land to meet and attend his Majeſty at Tork, previous 
to the meeting of the long parliament, the Earl of Ga. 
rendon mentions it as a new invention, not before heard 
of; that is, as he explains himſelf, ſo 
not been practiſed in ſome hundreds of years. But, tho 
there had not ſo long before been an inſtance, nor has 
there been any ſince, of aſſembling them in ſo ſolemn a 
manner, yet, in caſes of emergency, our Princes have 
at ſeveral times thought proper to call for and conſult 
as many of the nobility as could eaſily be got together; 
as was particularly the caſe with King James the Second, 
after the landing of the Prince of Orange; and with the 
Prince of Orange himſelf, before he called that conven- 
tion parliament, which afterwards called him to the 
throne. . 1 
Beſides this general meeting, it is uſually looked upon 
to be the RI HH of each particular peer of the realm, 
to demand an audience of the King, and to lay before him, 
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d, that it had 


with decency and reſpect, ſuch matters as he ſhall judge 


of importance to the public. And therefore, in the 
reign of Edward II. it was made an article of im 
ment in parliament againſt the two Hugh Spencors, (father 
and ſon) for which they were baniſhed the kingdom, 
that they by their evil covin wou NOT ,SUEPER 
* THE GREAT MEN OF THE REALM, THE KING'S: GOOD 
* COUNSELLORS, TO SPEAK WITH THE KING ox TO 
* COME NEAR HIM; but only in the preſence and 
* herring of the ſaid Hugh the father and Hugh the fon, 
or one of them, and at their will, and according to 
* ſuch things as pleaſed them.” 4 Inſt. 53. See Black. 
Com. 2 V. 22), 8, 9. | 4 
As to the privileges belonging to the peerage, they are 
very great, - At Common law, it was lawful for any peer 
| to retain as many Chaplains as he would; but by Stat: 
21 Hen, 8. their number is limited, vr. a Duke to have 
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&c, In many caſes, the proteſtation of honour ſhall be 
ſufficient for a peer; as in trial of peers, they proceed 
upon their honour, not upon oath; and if a peer is de- 
fendant in a court of equity, he ſhall put in his anſwer 
upon his honour ; (tho* formerly it was to be on oath: 
and in action of debt upon account the plaintiff deing 
a peer, it ſhall ſuffice to examine his attorney, and not 
himſelf on oath: but where a peer is to anſwer interro- 
gatories, or make an affidavit, or to be examined as 3 
witneſs, he muſt be upon his oath; Bra#. hb. 5. c. 9. 
9 Rep. 29 3 Ia. 29. W. Jones 152. 2 Salt. 512. 
A ſubpæna ſhall not be awarded againſt a peer out of the 
Chancery, in a cauſe; but a letter from the Lord Chan. 
cellor, or Lord Keeper, in lieu thereof. In any trial 
where a E is plaintiff or defendant, there muſt be two 
or more Knights on the jury. 2 Mad. 182. Tho it is 
ſaid, if a Knight is returned on a jury where a nobleman 
is concerned, it is not material whether he appear and 
give his verdict or not. 1 Mod. 226. A peer may not be 
impanelled upon any inqueſts, tho* the cauſe hath re- 
lation to two peers; and if a peer be returned on a jury, 
a ſpecial writ ſhall iſſue for his diſcharge from ſervice, 
No peer can be aſſeſſed towards the militia, but by an 
aſſeſſment made by ſix or more peers; and the Houſes cf 
peers ſhall not be ſearched for conventicles, but by war 
rant under the ſign manual, or in the preſence of the 
Lord Lieutenant, or one Deputy Lieutenant, and two 
juſtices of the peace. 13 & 14 Car. 2. and 22 Car. 2. 
| A peer of the realm being ſent for by the King, in 
coming and returning may kill a deer or two in a foreſt 
thro*. which he paſſes; being done by the view of the fo- 
reſter, or on blowing a horn, if the foreſter be ab- 
ſent, that he may not ſeem to take the King's veniſon by 
' ſtealth. See Black. Com. 1 V. 168. and 9 K 3. 

The peers have a right to be attended, and conſtantly 
are, by the judges, and ſuch of the Barons of the Exche- 
quer as are of the degree of the coif, or have been made 
Serjeants at Law; as likewiſe by the Maſters of the court 
of Chancery; for their advice in point of law, and for the 
greater dignity of their proceedings. The Secretaries of 
State, the Attorney and Solicitor General, and the reſt of 
the King's learned Council being Serjeants, were all 
uſed to attend the Houſe of Peers, — wang this day 
their regular writs of ſummons ifſued ont at the beginning 
of every parliament; but, as many of them have of late 
years been members of the Houſe of Commons, their 
attendance is fallen into diſuſmG. | 

Every peer, by licence obtained from the King, may 
make another Lord of Parliament his proxy, to vote for 
him in his abſence, | | 

Each peer has alſo a right, by leave of the Houle, 
when MFote paſſes contrary to his ſentiments, to enter 
his diſſent on the Journals of the Houſe, with the reaſons 
for fuch diſſent; which is uſually ſtiled his prof. 

All bills hkewiſe, that may in their conſequences an 
way affect the rights of the peerage, are by the cuſtomot 
parliament to have their f riſe and beginning in the 
Houſe of Peers, and to ſuffer no changes or amendments 
in the Houſe of Commons. See Black. Com. 1 V. 168. 

If any perſon ſhall divulge falſe tales of any of the Lords 
of Parliament by which diflenfion- may happen, or an) 
ſlander ariſe, the offender ſhall be impriſoned, G. Sal 
Weftm. 1. c. 34. | | 

A nobleman menacing another perſon, whereby ſuch 
other perſon fears his life is/in danger, no writ of / 
cavit ſhall iſſue, but a /ubpena; and when the Lord ap- 
pears, inſtead of ſurety, he ſhall only promiſe to keep the 
peace. 35 H. 6. No copies or outlawry can be ſued out 
_—_ s 1 realm, in civil caſes; and no 

ies againfÞ t ; | 333 

The perſon of a . el out, as in —— 
time, is privil from all arreſts ; unleſs for tres 1 
felony, or of the peace, c. e 
arreſted upon mean or on execution for de 
treſpaſs, becauſe they are preſumed not only toa end that 
King and the publick affairs, but the law doth int 0p 
they have. Jufficient lands wgherein they may be dee 
but they may be arreſted orapprehended in 5 by 
6 Rep. 52, 53. And tho a peer may not be his 


fix, Marquis or Earl-five, Viſcount, four, Baron thres 
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and in equity againſt them, 
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his body; yet his eſtate tnay be ſequeſtered for debt, Ec. 
pies after a tation and prorogation of 
parliament, or adjournment for above the ſpaceof fourteen 
days, when he refuſes to appear and anſwer, 12 M. 3. 
See the 11 Geo. 2. c. 24. And of late years, on non-ap- 
pearance, c. the coaches and horſes of ſeveral peers of 
this kingdom, have out of the time of privilege been diſ- 
trained, and cattle ſeized upon their lands, to compel 
them to appear; but the privilege of a peer is ſo great in 
reſpect of his perſon, that the King may not reſtrain him 
of his liberty, without order of the Houle of Lords, ex- 
cept it be in caſes of treaſon, c. A memorable caſe 

wherein was that of the Earl of Arundel, impriſoned by the 

King in the reign of King Charles I. Every lord of Par- 

liament is allowed his clergy in all caſes, where others 
are exeluded by the Stat. 1 Ed. 6. c. 12. except wilful 

murder; and cannot be denied clergy for any other fe- 

lony wherein it was grantable at Common law, if it be 

not ouſted by ſome ſtatute made ſince the firſt of King 
Ed. 6. S. P. C. 130. Lord Morley, who was tried 

by his peers for murder, and found guilty of manflaughter, 
was diſcharged without clergy. Sid. 277. 2 elf. Abr. 

1181. | | 


| 


PEE 
3 Toft. 129, cap, 26. 2 Hawk, Bl G 205. cap, 24; 


"Wa Mill is Chimney be extihited lip b peer. he 
courſe is firſt for the Lord Keeper the a W him; 
and if he doth not anſwer, then a ſubpena; then an order 
to ſhew cauſe why a ſequeſtration ſhould not go; and if he 
ſill — out, then a N Becauſe there can be 
no proceſs of contempt againſt bis perſon. 2 Vent. 242: 
It is A a Gade 0 made defendant in Cans be 
ſhall not have privilege, tho? he be a member of parlia- 
ment. Quære. Gu. Canc, 499. cap. 18. : 
Difiringas is the firſt proceſs againſt a peer on an in- 
formation for an intruſion on the King's lands, or for a 
converſion of the King's oods. 2 Hawk. H. C. 284. 
cap. 27. ell. 12. cites G. Ent. 387. | 
Now by a new act, ſaid to be planned and procured by 
Lord Mangfield, viz. 10 Geo. 3. c. 50. Suits may be pro- 
ſecuted againſt peers, and members of the houſe of Com- 
mons and their ſervants, Sc. DURING TIME or PRIVI- 
LEGE, but the perſons of members of the Houſe of Com- 
mons not to be arreſted or impriſoned. Iſſues returned on 
writs of difiringas may be ſold, and the coſts of applying, 
Sc. for and relative to ole writs, paid to Tatar 


Peers of the realm are to be tried by their peers in par- | Vide the act. | 55 
liament. Magna Charta, c. 29. and 15 Ed. 3. c. 2. | | | | 
But noblemen who are not Lords of parliament, ſhall not | 2. In what caſes peers are to be ſworn ; and for what 


be permitted to have this trial. 2 inf. 50, A peer ſhall 


be tried by His peers on indictment for treaſon, murder or 


felony ; tho* in appeal for —_ he ſhall be tried by 
freeholders: and indictments of peers for treaſon or fe- 
lony, are to be found by freeholders of the county, and 
then they plead before the Lord High Steward, Sc. 1 


Inft. 156. 3 . 28. FR 
1. Of the gs of peers ; and proceedings at law 
and in equity againſt them. 

2. In what caſes peers are to be ſworn ,, and for what 
degraded. | 


3. Of the trial of peers, and the order and proceſs of 
trial. he - 


*. # 


1. Of the privilege of peers; and proceedings at law 


© Pers are created for two reaſons; 


I. Ad confulendum. 
2. Ad defendendum regem. 


For which'reaſoris the law gives them certain great and 


high privileges, ſuch as freedom from arreſts, &c. even 


when-no parhament is ſitting; becauſe the law intends, 


that they are always aſſiſting the King with thgjr counſel | 
for the commonwealth; or keeping the 1 in ſafety | 


by their proweſs and valour. Black. Com: 1 V. 227. 
A bill of Middleſex was iſſued out of B. R. 


an at- 


torney of the court, againſt the Counteſs of H. which | 


was diſcha ſuperſedeus without pleading ; becauſe 
it ge; 1b av that ſhe was a peereſs, and the | 
attorney was committed for ſuing out the proceſs. Ven. 
2 9. , , a | ' 

Widows of peers are to have the privilege of peers not 
to be arreſted; but as to privilege of partiament, it was 


determined both ways in 1676. See 2 Chan. Cafes 224. 
In ejectment a ſpecial ende was found on a trial at 


witnel 
2 Salk. 


degraded. 


In the pleas of parliament, 18 Ed. 1. between the Earl 
of Gloucefter and Earl of Hereford, on long debate whether 
Jobn de Haſting, a baron, ought to be ſworn, becauſe he 
was a peer of the realm, it was reſolved, that he ought ts 
lay bis hand on the book. The like was reſolved, 10 Car. in 
B. R. by the court where the Lord Dor/er's teſtimony was 
requiſite, See D. 314. b. marg, pl. 98. a 

A bill was wr 7 a peereſs to diſcover deeds, ſhe an- 
ſwers on her honour and confeſſes deeds, She ſhall pro- 
duce them only upon her honour, and not on oath. 
Ch. Prec. 92. _ Ds En | 

Where a peer is to anſwer a bill, his anſwer put in 


| en his honour is ſufficient; but where a peer is to anſwer 


interrogatories, to make an affidavit, or be examined as a 


he muſt be on his oath; per Harcourt Lord Keeper, 
Geor, : Maui Duke of Bedford, was degraded by act 


Jof parliament, 16 June, 17 Ed. 4. reciting, that as 
che aid George bath not, nor _may have, any livelihood 
ts fu his name, eſtate and dignity, or any name 

: . often when a lord is called to hi 


hen eſtate, and 
hath not convenient livelihood to ſupport the dignity, it 
induceth great poverty, and often cauſeth great e 

embracery and maintenance. Wherefore the King by ad- 
vice of his Lords and Commons, ordaineth, eftabliſheth 
and enacteth, That from henceforth, the fame creation 


and making of the ſaid Duke, and all the names of dighity 


iven to the faid George, or to Jobn Nevil his father, be, 
rom henceforth, vol and of none effect, Sc. 

In hich act theſe things are to be obſerved: Firſt, That 
altho* the Duke had not any poſſeſſions to ſupport his 
dignity; yet his dignity cannot be taten from him without 
an ai i 2 * Fear z The inconveniences 
appear, where a great ftate and dignity is, and no live 
liked to foot Thirdly, RY reaſon to 
take away ſuch dignity by act of parlament, therefore the 
ſaid act of the 28 H. 8. ſhall be expounded, according to 


D was | OI ns 0 OO IG: 
ber en ace guilt he Dach (Sh Dike | OS 38 e 297+ 

being dead) ſhe being one of the leffors, for non- t 
* of cofts, and it was alledged, that if the court did not 
grant it, che defendant would be remedileſs; for tho in 
It- other caſes, a difiringas iſſues againſt peers, yet in this caſe 
no proceſs can go but an attachment. e court re- 
fuſed to an attachment agaitft the perſon of the 
Ducheſs, but ordered ber io ſhew cauſe why an attachment, 
as to her goods and chattels, ſhould not be iſſued ; which 
2 was afterwards made abſolute. Rep: of Pratt. in 


e 
for it is agninſt Magna Charta for him to pray a coroner. 
8 * 5 


nr e 


en trial of peers, and the order and proceſs of 


3 of parliament 2 
lony, mi ſpriſion, or as acceſſary, at it of the King 
by their peers. By Magna (huria 9 H. 3, 39. Non ſuper 
eum ibimus, Fc. NIS PER  LEGALE JUDICIUM PA- 
RIUM svenun. 2 f. 49. 9 G. 30 b. Sta. 152, 
153. So all the nobility, who are peers of parliament, 
So by the Common law, which is now affumed * 
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ſtat. 20 H. 6. cap. 9. All ducheſſes, counteſſes and ba- 
roneſſes, who are noble by deſcent, creation or marriage. 
2 Ia. 5o. And marchioneſſes and viſcounteſſes, c. 
tho” not named by the ſtat. 20 H. 6, 9. 2 nfl. 50. 
So the queen conſort, or dowager. 2 Inſt. 50. And a 
peer cannot waive the trial by his peers. Kel. 56. in 
marg. 621. 1 Tr. 265. 2 Ruſb. 94. 

But nobles, who are not barons of parliament, ſhall not 
be tried by the peers of parliament. By the Common law, 
contin. by parliament, 4 EA. 3. 2 oft. 50. 7 CG. 
15, 16. Calvin. 3 Inf. 30. Nor a woman, noble by 
marriage, who has loſt her dignity by ſubſequent mar- 
riage under the degree of nobility. 2 Iiſt. 50. Nor an 
archbiſhop or biſhop; for they are not peers inberutable. 
Sheld. ]. P If he be not accuſed in parliament. 4. Seld, 
3 vol. 2. p. 1541. 3 Inft..30. For they make proxies 
after plea, and withdraw themſelves. 3 Inſt. 31. So a 
baron of parliament ſhall not be tried by his peers in an 
appeal, which is the ſuit of the party. 2 Inf. 49. 9 
Co. 30. b. Sta. P. C 152. a. 10 Ed. 4. 6. b. 3 Inft. 


©. 

: By ſtat. ) N. 3. cap. 3. J. 11. it is enacted, That 
upon the trial of any peers or peereſſes, all the peers who 
have a right to ſit and vote in parliament, ſhall be duly 
ſummoned 20 days at leaſt, before the trial, and every peer 
ſo ſummoned, and appearing, ſhall vote in the trial, firſt 
taking the oaths of allegiance and ſupremacy required by 
i W.& M. 1. c. 8. and ſubſcribing and repeating 
the Teſt enjoined by 30 Car. 2. 

Not to extend to impeachments or other proceedings 
in parliament. Nor to the treaſons of counterfeiting the 
coin, the Great ſeal, Privy ſeal, Sign manual or Privy 

net. | 

the 6 Ann. cap. 23. . 12. Peers ſhall be indicted in 
Scotland as in England. 

If a peer be impleaded by a commoner, yet ſuch cauſe 
ſhall not be tried by peers, but by a jury of the country; 
for tho' the peers are the proper pares to a lord of par- 
liament in capital matters, where the life and nobility of 
a peer is concerned; yet in matter of property, the trial of 
fall is not by them, but by the inhabitants of thoſe coun- 
ties where the facts ariſe, ſince ſuch peers living thro' the 
whole kingdom, could not be generally cognizant of facts 
ariſing in ſeveral counties, as the inhabitants themſelves, 
where they are done; - but this want of hari noblemen 
for their jury, was compenſated as much as poſſible, by re- 
turning perſons of the beſt quality; therefore a knight is 
neceſſary to be ſummoned in any cauſe where a peer is party. 
G. Hiſt. C. B. 18, 79. F 

It has been adjudged, that if a peer on arraignment be- 
fore the lords, refuſe to put himſelf on his peers, he ſhall 
be dealt with as one who ſtands mute; for it is as much the 
law of the land, that a peer be tried by his peers, as a 
commoner by commoners; yet if one who has à title 
to peerage, be indicted and arraigned as a commoner, 
and plead Not guilty, and put himſelf upon his country, 
it hath been adjudged, that he cannot afterwards ſuggeſt 
that he is a peer, and pray trial by his peers. 2 Hauk. 
XE. | | | | 

The order and proceſs of this trial, 

On the trials of peers in criminal matters, all the peers 
who have a right to ſit and vote in parliament are to 
be duly ſummoned twenty days at leaft, before the trial, 
to appear and vote at the ſame; every ſuch peer, firſt tak- 
ing the oaths required by the 1 V. & M. I. 1. c. 8. 
The peer being indicted for the treaſon or felony, before 
commiſſioners of oyer and terminer, or in the King's Bench, 
if the treaſon, Sc. be committed in the county of Mid- 
dlefex; then the King by commiſſion under the Great Seal, 
conſtitutes ſome peer (generally the Lord Chancellor) Lord 
High Steward, who is judge in theſe caſes; and the com- 
miſſion commands the peers of the realm to be attendant on 
him, alſo the Lieutenant of the Tower, with the priſoner, 
Sc. A certwrari is awarded out of Chancery, to remove 
the indictment before the Lord High Steward: and another 
writ iſſues for bringing the priſoner; and the Lord High 
Steward makes his precepts for that purpoſe, aſſigning a 
day and place, as in Veſtminſter-Hall incloſed with ſcaf- 
folds, Sc. and for ſummoning the peers, which are to be 
twelve and above, at lea preſent: At the day, the Lord 
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miſſion is read by the clerk of the crown, and he has 4 
white rod delivered him by the Uſher, which being re. 
turned, proclamation is made, and command gi ven for 
certifying of indictments, Sc. and the Lieutenant of the 
Tower to return his writ, and bring the priſoner to the 
bar; after this, the ſerjeant at arms returnshis precept 
with the names of the peers ſummoned, and they are called 
over, and anſwering to their names are recorded, when 
they take their places: the ceremony thus adjuſted, the 
High Steward declares to the priſoner at the bar, the 
cauſe of their aſſembly, aſſures him of juſtice, and +4. 
courages him to anſwer without fear; then the clerk of the 
crown reads the indictment, and arraigns the priſoner 
and the High Steward gives his charge to the peers, this 
being over, the King's counſel produce their evidence for 
the King; and if the priſoner bath any MATTER or Law 


to plead, be SHALL be affigned counſel, but if he pleads 


Not guilty, and has nothing farther, he ſhall be allowed 
0 counſel, for the court are inflead of it; after evidence 
given for the King, and the priſoner's anſwer heard, the 
priſoner is withdrawn from the bar, and the Lords who 
are triers go to ſome place to conſider of their evidence: but 
the Lords can admit no evidence, but in the bearing of the pri- 
ſoner, they cannot have conference with the judges, or de- 
mand it, (who attend on the Lord High Stewar are not 
to deliver their opinions before · hand) but in the. priſoner's 

bearing; nor can they ſend for the opinion of the judges, 
or demand it, but in open court; and the Lord Steward 

cannot collect the evidence, or confer with the Lords, but 

in the preſence of the priſoner, who is at firſt to require 

Juſtice of the Lords, and that no queſtion or conference be 
had, but in his preſence: Nothing is done in the abſence of 

the priſoner, until the Lords come to agree on their verdil; 

and then they are to be together as juries until they 

are agreed, when they come again into court and take 

their places; and the. Lord High Steward; publicly in 

open court, demands of the Lords, banning with the 

ha; Lord, whether the priſoner, calling him by his name, 

guilty of the treaſon, Fc. whereofhe is arraigned, who 


Jority of votes more than twelve, is brought to the bar again, 
and the Lord Steward acquainting the priſoner with the 
verdict of his peers, paſſes ſentence and judgment ac- 
cordingly : After which, an O Yes is made for diſſolving 
the commiſſion, and the white rod is broken by the Lord 
High Steward; whereupon, this grand aſſembly breaks 
up, ow, is 22 e moſt ſolemn and a 65 
of juſtice upon earth. 2 Hawk. P. C. 421, 422, Ec. 
See Black, Com. 4 V. 256-1, 342. 85 

The Lord High Steward. gives no vote himſelf on 4 
trial by commiſſion; but only on a trial by the Houſe of 


tried by the Houſe of Lords in full parliament, the houſe 
may be adjourned as often as there is occaſion, and the 
evidence taken by parcels; and it hath been adjudged, 
that where the trial is by commiſſion, the Lord Steward, 
after a verdict given, may take time to adviſe upon it, 
and bis office continues *till he gives judgment. But the 
triers may not ſeparate upon a trial by commiſſion, after 
evidence given for the King; and it hath been reſolved, 
that the peers in ſuch caſe muſt continue together, till 
agree to give a verdict. State Trials, Vol 2. 102. V. 
3. 657. 2 Hawk, 425. £ 20 

It is ſaid a writ of error lies in the King . Bench of 
an attainder of a peer before the Lord High Steward. 
2 Hawk. P. C. 462. If a peer be attainted of Gre 
felony, he may be brought before the court B. 


not be awarded againſt him? And if he plead any matter 


ordered by the court, upon its being adjudged againſt 
him. 1 H. J. 22. pl. 1 * Bro. Gre 129. Fitz, Cre. 
49. Likewiſe the court of King's Bench may allow 
a pardon pleaded by a peer to an indictment in that 
court. But that court cannot receive his plea of ot 
guilty, &c. but only the Lord Steward on arrai 
before the Lords. 2 f. 49. 


againſt a common ſubject; tho' zbe 


High Steward takes place under a cloth of ſtate; his com- 


but beheading, which is a part of the judgment: 10 
other T crimes, beheading is allo the Ts, oy 
* 1 iſhren 


+ 
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Peers, while the parliament is ſitting: Where a Fur is 


to ſuch demand, his plea ſhall be heard, and execution 


all give in their verdict, and he being found guilty by ama- 


2 
uld 


and demanded, what he has to ſay, why execution ſhould - 


_ 


The ſentence againſt for treaſon, igghe ſme 5 
e ſentence againſt a peer for on Meal 
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viſhment of a peer; but 33 H. 8. the Lord Dacres was at- 
tainted of _ and had judgment to be hanged; 
and anne 3 & 4 P. & M. the Lord Stourten, being at- 
tainted of murder, had judgment againſt him to be 
hanged, which ſentences were execute. 

If execution be not done; the Lord Steward may by 
precept command it to be done according to the judgment. 
: 102 by prers is very antient: In the reign of Mil. 1. 
the Earl of Hergford for conſpiring to receive the Danes 
into England, and depoſe the conqueror, was tried by his 
peers, and found guilty, of treaſon; per judicium  parium 
ſuorum. 2: Infl..50. The Duke of Suffolk, 28 H. 6. be- 
ing accuſed of high treaſon by the Commons, put him- 
ſelk upon the King's grace, and not upon his peers, 
and the K ing alone adjudg d: him to baniſhment z but he 
ſent for the Fa Chancellor, and the Lords who were in 
town, to his palace at V gtminſter, and alſo the Duke, and 
commanded him to quit the kingdom in their preſence: 
The Lords nevertheleſs entered a proteſt to ſave the 
privilege. of their peerage; and this was. deemed no le- 
gal baniſhment, for the King's judging. in that manner 
was no judgment; he was extrajudicially bid to abſent 
himſelf out of the realm, and in doing it he was taken 
on the ſea and ſlain. The caſe of the Lord Cromwell, in 
the reign of K. H. 8. was very extraordinary; this Lord 
was attainted in parliament, and condemned and execut- 
ed for high treaſon, without. being allowed to make any 
defence: And ſeveral great perſons during this reign were 
brought to trial before Lords Commiſſioners. Anno 32 Car. 
2. the Lord Stafford was tried for treaſon ; and after evi- 
dence given for the King, and the priſoner had made his 
objections to the King's evidence, he inſiſted upon ſeveral 
ints of law, viz, That no overt-att was alledged in his 
mpeachment ; that they were not competent witneſſes who 
{wore againſt him, but that they ſwore for money; and 
whether a man could be condemned for treaſon by one wit- 
neſs, there not being two witneſſes to any one point, Sc. 


But the points inſiſted upon being over-ruled, he was 


found Guilty by a majority of twenty-four votes; and 
executed on Tower "Hill See more of Peers under Baron, 
Deſcent of Dignittes, Lords, &c. 2 11 
PEERESS. As we have noblemen, ſo we have noble 
women, and they may be by | 


Creation, Deſcent, or Marriage. _ 


And firſt, Hen. 8. made Anne Bullen, Marchioneſs of 
Pembroke  Fames 1. created Lady Compton, wife to Sir 
Tho. Compton, Counteſs of Buckingham in the life-time of 
her huſband, without any addition of honour to him; 
and alſo made Lady Finch Viſcounteſs of Maidſtone, and 
afterwards Counteſs of Vincbelſea, to her and the heirs of 
her body. Geo. 1. made Lady Schulingburg, Ducheſs of 
Kendal. A woman noble by creation or deſcent marrying 
one under the degree of nobility, ſtill remaineth noble; 
but if ſhe be noble by marriage only, ſhe loſeth her dig- 
nity if ſhe afterwards marry a Commoner; tho? not if the 
ſecond huſband is noble, and inferior in 'dignity to the 
firſt. And by the courteſy of England, women noble by 
marriage always retain their nobility. 1 Inſt. 16, 50. 
6 Rep. 53. If any Engliſb woman, takes to huſband a 
French nobleman, ſhe ſhall not bear the title of dignity ; 
and if a German woman, Sc. marry a nobleman of Eng- 


land, unleſs ſhe be made denizen, ſhe cannot claim the title 


of her huſband, no more than her dower, &c. Lex Conſti- 
tution 80. 


If a duke, marquis, earl, Sc. marries, the wife ſhall 
be noble for her life. And if a woman marries a duke, 
who dies, and afterwards ſhe marries a baron; yet ſhe 
continues a ducheſs, Co. Lit. 16. b. 2 Inft. 50. If a 
duke, earl, Sc. who has the dignity in fee, has not a 
ſon, but ſeveral daughters; the King may confer the 
dignity on him who marries any of the daughters, as he 
pleaſes, 12 Co. 111. But if a woman, noble by mar- 


riage, afterwards takes a huſband under the degree of no- 


bility, ſhe ſhall loſe her nobility. Co. Lit. 16. b. 2 
Af. 50. Dyer 19. b. Ow. 81. Otherwiſe if a woman, 
noble by deſcent, takes a huſband not noble. Co. Lit. 
16. 5. 2 Inft. 50. per Brook, Ow. 82. Or if a Queen 


r 


by her ſubſequent marriage ſhall not loſe her dignity, 2 
Inſt. 50. Yet if a woman, noble by deſcent, mar- 
ries to an inferior degree of nobility, as, if the daughter of 
a duke marries a baron, ſhe ſhall have precedence only 
as a baroneſs, Ow. 82. 0 | 

A counteſs or baroneſs may not be arreſted for debt 
or treſpaſs, for tho, in reſpect of their ſex, they cannot 
ſit in parliament, yet they are peers of the realm, and 
ſhall be tried by their peers, Sc. But a capias being 
awarded againſt the Counteſs of Rutland, is was held, that 
ſhe might be taken by the ſheriff; becauſe he ought not to 
diſpute. the anda the court from whence ibe writ iſ- 
Sued, but muſt execute i, for be is bound by oath ſo 10 do; 
and altho by the writ itſelf it appeared, that the party 
was a counteſs, againſt whom a capias would not gene- 
rally lie, for that in ſome caſes it may lie, as for a con- 
tempt, Sc. therefore the ſheriff ought not to examine 
the judicial acts of the court. 6 Rep. 52: 8 

By 20 Hen. 6. cap. 9. a ducheſs, counteſs, or baroneſs, 
married or ſole, ſhall be put to anſwer, and judged 
upon indictments of treaſon and felony, before ſuch. 
| judges and peers as the peers of the realmſhall be: And it 
bath been agreed, that a Queen Conſort, and Queen 
Dowager, whether ſhe continue ſole after the King's 
death, or take a ſecond huſband, and he' be a peer or 
commoner ; and alſo all peereſſes by birth, whether ſole 
or married to peers or commoners; and all marchioneſſes 
and viſcounteſſes are intitled to a trial by the peers, tho? 
not expreſsly mentioned in the act. 2 Inf. 50. Comp. 
Juriſd. 33. 2 Hauk. P. C. 423. See Black. Com. 1 V. 


O2. | | 1 5 
x A ducheſs, marchioneſs, counteſs, or baroneſs, may 
retain two chaplains, by 21- Hen. 8, rap. 13. But it is 
ſaid that a baroneſs, &c. may not retain chaplains 
guring coverture. Hood's Inſt. 44. 4 Rep. 89. Vide 

in. WM : 
PEINE FORT ET DURE, ſee Paine fort & dure. 

PELA, A peel, pile or fort; and the citadel or caſtle 

in the Ie of Man was granted to Sir John Stanley by this 

name. Pat. J H. 4. m. 18. 

PELES, 


ues ariſing from, or out of a thing, Firzh, 


Juſt. 205. | 

-PELFE and PELFRE, (Pelfra.) In time of war, the 
Earl Marſhal is to have of preys and booties, all the gelded 
beaſts, except hogs, Sc. which is called peſfre. Old 
MS. And we read, that Tho. Venables arm. clamat quod 
i aliquis tenent. five refident. infra dominium five mane- 
rium de Kinderton-- feloniam fecerit, & corpus ejus per 


| ipſum Thomam ſuper faclum illud captum, & convit, 


fuerit, habere pelfram, viz. Omnia bona © catalla bu- 
Juſmodi ſeifire, &c. Plac: in Itin. apud Ceſtr. 14 Hen. 7. 

PELLAGE, The cuſtom or duty paid for Skins of 
leather. Rot. Parl. 11 H. 4. | 

PELLICIA, A pilch, Tunica vel indumentum pelliceum; 
binc ſuper pelliceum, a ſurpilch, or ſur-plice. Spelman. 

PELLIPARIUS, (Pat. 15 Ed. 3. pag. 2. m. 45) A lea- 
therſeller or ſkinner. 

PELLOTA, (Fr. Pelote) The ball of the foot. See 4 
Inſt. 308. 

PELT-WOOL, Is the oo pulled off the ſkin, or pelt 
of dead ſheep. 8 H. 6. cap. 22. | | 

PEN, A word uſed by the Britains for a high moun- 
tain, and alſo by the ancient Gaul; from whence thoſe 
high hills, which divide France from Jah, are called the 
Appenines. Camd. Britan. 

PENAL LAWS, Are of three kinds, viz. Pæna pecu- 
niaria, pena corporalis, and pena exilit, Cro. Jac, 415. 
And penal ſtatutes are made on various occaſions, to pu- 
niſh and deter offenders; and they ought to be conſtrued 
ſtrictly, and not extended by equity; but the words 
may be interpreted beneficially, according to the intent 
of the legiſlators. 1 Inf. 54, 268. Where a thing is 
prohibited by ſtatute under a penalty, if the penalty, or part 
of it be not given to him who will ſue for the ſame ; it goes 
and belongs to the King. Raft. Entr. 433. 2 Hawk. 
265. But the King cannot grant to any perſon, any pe- 
nalty or forfeiture, c. due by any ſtatute, before judg- 
ment thereupon had; tho! after plea pleaded, juſtices of 
aſſiſe, c. having power to hear and determine offences 


Dowager takes a huſband, noble or not noble; for ſbe 


"oY ade any penal ſtatute, may compound the penal- 
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ties with the defendant,” by virtue of the King's warrant | 
or Privy Seal. Stat. 21 Jac. I. c. 8383. | 
There are penalties ordained by ſeveral penal acts of par- P. 4. 


liament, to be recovered in any court of record; but this | f iw Jobyſ. And 
without an equivalent. John. And to recei | 

from a forei | 2 
King, has. been held to be criminal, becauſe it 


is to be underſtood only of the courts at J/eftminſter, and 
not of the courts of record of inferior corporations: Jenk. 
Cent. 228. The ſpititual court may hold plea of a thing 
forbidden by ſtatute upon a penalty; but they may not pro- 
ceed on the penalty. 2 Lev. 222. See Information, and 
eee to 0G OT 
= PENALTY OF BONDS, &c. If a man brings an 
aftion of debt upon a bond for performance of covenants, 
the plaintiff ſhall recover the whole penalty of bis bond; be- 
cauſe in debt, the judgment muſt be atcording to the de- 


but on defendant's bringing a bill in equity, and praying 
an injunction to the ſuĩt at Common law, the court of 


ther, and order a trial at law on a quantum damnificatus, 
for the jury to find what damage the plaintiff received by 
reaſon of the breach of covenant,” &c. And they farther 
order, that after ſuch verdict given at Common law, both 
parties ſhall reſort back for the decree of that court: fo 
that here muſt be ſeveral actions and ſuits at law and equi- 
Tr whereas a bare aclion of - covenant, without ſuing for 
penalty of tht bond, will make an end of the buſineſs in 
leſs time, and for a much leſs charge. 2 Lill. Abr. 
nie £555! i me 
A perſon being intitled to the penalty by law, a court 
of equity will not relieve againſt it, without paying prin- 
cipal, intereſts and cas; and where a penalty is recovered 
at law and paid, Chancery may decree the party to re- 
fund all, except the principal and intereſt, Sc. Gan. 
Rep. 437. This court will not generally carry the debt, 
beyond the penalty of a bond: Yet where a plaintiff came 
to be relieved againſt ſuch penalty, tho' it was decreed, it 
was on the payment of the principal money, intefeſt; and 


coſts; and notwithſtanding they exceeded the penalty, this 


was affirmed. 1 Vern. 350. Abr. Caf. Eg. 92. See 16 
Vin. Abr. tit. Penalty, and Black. Com. 3 V. 433. 
PENANCE, ls an eccleſiaſtical puniſhment, which af- 
fects the body of the penitent ; by which he is obliged to give 
a publick ſatisfaftion to the church, for the ſcandal he 
hath given by his evil example. So in the primitive 
times, they were to give teſtimonies of their reformation, 
before they were re-admitted to partake of the myſteries 
of the church. In the caſe of inceſt, or incontinency, 
the ſinner is uſually injoined to do a publick penance in 


the cathedral, or pariſh church, or ec market, bare- 


legged and bareheaded in a white ſbeet, and to make an 
open confeſſion of his crime in a preſcribed form, of 
words ; which is augmented and moderated according to 
the quality of the fault, and the diſcretion of the judge: 

So in ſmaller faults, a publick ſatisfaction or penance, 
as the judge ſhall decree, is to be made before the mini- 
ſter, church-wardens, or ſome of the pariſhioners, reſpect 
being bad to the quality of the offente, as in the caſe of de- 
famation, or laying violent hands on a miniſter, or the 
like. God. Aud 18. Wood's Inſt. 507. Penance may 
be changed into a ſum of money, to be applied to pious 
uſes called commuting. 3 Inſt. 150. 4 Inſt. 336. See 
Prohibition, and Black. Com. 4 V. 105, 217, 272, 361. 
PENANCE, At Common law, where a perſon ſtands 
mute. See Paine Fort & Dure. 
PENERARIUS, An enſign bearer ; as John Parient was 
Squire of the Body, and Penerarius to King Rich, 2. 
* PENNY-WEIGHT. As every pound contained 
twelve ounces, each ounce was formerly divided into 
twenty parts, called penny weights ; and tho? the penny- 
weight be altered, yet the denomination ſtill continues, 
Every penny-weight is ſub-divided into twenty-four 
grains. Cowell. 

PENON, (mentioned in ſtat. 11 Ric. cap. 1.) Is a ſtan- 
dard, banner or enſign, carried in war. Cowell. 

PENSA SALIS, Caſei, Sc. A wey of falt, or cheeſe, 
containing 256 pounds. Cowell. 

PENS AM, Ad penſam, The ancient way of paying in- 
to the Exchequer as much money for a pound ſterling, 
as weighed twelve ounces Troy. Payment of a pound de 
numero, imported juſt twenty ſhillings; ad ſcalam twenty 
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ſhillings and fix-perice ; and ad peijſiim; imported the % 
weight of twelve ounces. See Lowndes's Eſſ c 5 yg 


See Scalam. | 
PENSION (Fr. Fſon) An allowance made to any one 


prince or ſtate; without leave of our 
cline a man to prefer the intereftl” of ſuch forei tow Ay 
that of bis ow country. 1 Haut. FP. © 58. f Bl: 
Com. 4 V. 122, 195. Sixpttice"in the pound to be de. 
dutted of all falaries, 7 Grd.” ff. x. c. 2. eld. 19. 12 


Geo. 1. c. 2. What penſtenb are chargeable with #4. 
land-tax, and what exempt, 30 Geo. 72 5 ſeat. : 2 
95, 96, 9. e | 
mand, and the demand is to be for the whole penalty; = | 
ying' | incapable of being elected members of parliament, e 
| | by ſtatute x Geo. 1. c. 56. See Parliament: 5 85 
equity uſually grants it till the hearing of the cauſe; and 
upon hearing cauſe, they will continue the injunction far- 


Perſons having penſions frotn the cron ate declared 


PENSIONS OF CHURCHES, Are certain ſums of 
_ paid to clergymen in lieu of tithes. And ſome 
churches have ſettled on them annuities, penſions, &c. Pay- 
able by other churches ; which penſions are due by virtue 
of ſome decree made by an eccleſiaſtical judge on a con- 
troverſy for tithes, by which the tithes have been decreed 


to be enjoyed by one, and à penſion inſtead thereof to 


be paid to another; or they haveariſen by virtue of adeed 
made by conſent of the parſon, patron and ordinaty; ard 
if ſuch penſion hath been uſually paid for twenty years, 
then it may be claimed by preſcription, and be recovered 
in the ſpiritual court; or a parſon may proſecute 
his fuit for a penſion by preſcription, either in that 
court or at Common law, by writ of annuity ; but if he 
takes his remedy at law, he ſhall never afterwards ſue in 
the ſpiritual court: if the preſcription be denied, that muſt 
be tried by the Common law. F. NM B. 51. Hardr, 
230. Vent. 120. A fpiritual perſon may ſue in the 
ſpiritual-court, for a penſion originally granted and con- 
firmed by the ordinary; but where it is granted by a 
temporal perſon to a clerk; he cannot; as if one grant 
an annuity to oma. he ruſt ſue for it in the temporal 
courts. Cro, El. 675. If a parſon or vicar have a per- 


fon out of another church, and it is not paid, they may 


bring a writ of annuity ; becauſe a penſion iſſuing out 
of a rectory is the ſame thing as a rent; for it may be 
demanded in a writ of entry and a common recovery may 
be ſuffered of it. 2 Nel/. Abr. 1243. 

Upon a bill in the Exchequer for a penſion, iſſuing out 
of a vicarage, it has been held, that tho? there is no 
glebe nor tithes, but only offerings, Sc. yet the vicar 
is chargeable; and a ſuit may be brought in this court as 
well as at Common law, Sc. for a . by preſcription. 
Hardr. 230. A penſion out of an approbation by pre- 
ſcription is ſuable in the ſpiritual court; and if the duty 
is traverſed, it may be tried there. 1 Salk. 58. A libel 
was had in the ſpiritual court for a penſion, to which 
the plaintiff made a title by preſcription ; and a probibi- 
tion was prayed, for that the court had no cogniſance of 
preſcriptions, but adjudged, that they having cogniſance 
of the principal, it ſhall draw the acceſſary. 1 Vent. 3. 
The curate of a chapel of eaſe libelled againſt the vicar 
of the pariſh for the arrears of a penſion, which he claim- 
ed by preſcription; tho? a prohibition was granted, be- 
cauſe the curate is removable at the will of the parſon, 
therefore cannot preſcribe; he muſt bring a quan/um me- 
ruit. 2 Salk. 506. The ſtatute 13 Edw. 1. appoints à 
remedy for penſions is the eccleſiaſtical court : And the 
34 & 35 H. 8. c. 19. gives damages to the value and 
coſts, &c. See Ecchfatica Courts, and Black. Cm. 1 
V. 281. 4 V. go. 

PENSIONS OF THE INNS OF COURTS, Are 4. 
nual payments of each member to the houſes. And alſo 
that which in the two Temples is called a parliament, an 
in Lincoln's Inn a council, in Gray's Inn is termed a pen. 
fon, being uſually an aſſembly of the members to conſult 
of the air of the fociety. 

PENSIONER, from penfion, one who is /upporied by an 
allowance at the will of another; a dependant. obnſon, 
cites Collier. 1 mute 
h "7 any of Rate hired by a ſtipend to obey his 4 
obn/on, cites 8 : 

PENSIONERS (Perfionarii) Are a band of yeotlemen 
ſo called, Who attend as a guard on the King's Or hey 
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is vote inſtituted aum 1539, and have an allowance | make an acre of ground, Cromp. Juriſd. 222. But b. 
75 t 1 9 themſelves and two | the cuſtoms of ſeveral counties, there is a difference 24 | 
bote for the King's ſervice. See Stow's Annals 97 3: this meaſure: In Stafforaſbire it is twenty-four foot; and 
PENS!ON-WRIT. Whena penſion-writ is oe iffued, | in the foreſt of Sherwood twenty-five foot, the foot there 
gone fued thereby in any intis of court, ſfiall be diſcharged | being eighteen inches long: And in Herefordſbire, a perch 
or permitted to'cottie into commons, till all duties Be paid. | of ditching is twenty-one foot; the perch of walling [1x- 
Oikby in Grch' s- lun, wherein it ſeems to be a perermptory | teen foot and a half; and a pole of denſhiered ground is 
order againſt fach of the ſociety as are in arrear for pen- | twelve foot, &c. Stene. Hs et 
fons and other duties. Co mo 8 5 . 2 PER CUIET POST, Writs of entry ſo called. See 
15 © , (Pentecoftalia,) Were certain pious | Entry. Se des > 
HE pe ke of Penrecoff, by pariſhioners to PER MY ET PER TOUT, Jointenants are ſaid to 
their prieſt, and ſometimes by inferior churches or pariſhes, | be ſeized per my et per tout, by the Half or moiety, and by 
w the principal mothet church. Which oblations were | all that is, they each of them have the entire age 
alſo called Minen fartbings, and were divided into four | as well of every parcel as of the whole. They have not, 
parts, one to the pariſh-prieſt, a ſecond to the poor, a [one of them a ſeiſin of one half or moiety, and the other 
third for repair of the church, and a fourth to the biſhop. | of the other moiety ; neither can one be excluſively ſeiſed 
Stephens of Efbcurations and Pemtecoflals, See Kennet's | of one acre, and his companion of another; but each 
Gloſſary in Pentecoftalia, has an undivided moiety of the whole, and not the whole 
PENN, (Saxon Penig,) Was our ancient current filver. | of an undivided moiety. Black. Com. 2 V. 182, 
2 Infl. 515. The Saxons had no other ſort of filvercoin. | PER QUOD, ſee Black. Com. 3 V. 124, GW. 
It was equal in weight to our three-pence : Five made one PERDINGS, Signifies the dregs of the people, VIZ. 
chilling Saxon, and thirty made a mark, which they called | Men of no ſubſtance. 77 H. 1. c. 29. 
mancuſe, and weighed as much as three of our half-crowns. PERDONATIO UTLAGARLE, Is a pardon for a 
The Engliſh peny called ſterling, is round, without clip- | man who for contempt in not yielding obedience to the 
ping, and weighs 32 grana frumenti in medio ſpice ; Don proceſs of the King's court is outlawed, and afterwards 
ncemake an ounce, and twelves ounces make a pound. | of his own accord ſurrenders. Reg. Orig. 28. Leg, Ed. 
Feat Edw. 1. It was made with a croſs in the middle, | Confeſſ. c. 18, 19. | 
and broke into halfpence and farthings. Cowell, Vide PEREMPTORY, ( Peremptorius, from the verb peri- 
Mat. Paris 1279. And ſee Denarius. |. | mere, to cut off,) Joined with a ſubſtantive, as action or 
PERAMBULATION, ( Perambulatio) 7 n a tra- | exception, ſignifies a final and determinate act, without 
velling thro', or over: As perambulation of the foręſt is the | hope of renewing or altering. So Fitzherbert calleth a pe- 
ſurveying or walking about the foreſt, and the utmoſt li- remptory aclion. Nat. Brev. 35, 38, 104, 108. and non- 
mits of it; by juſtices, or other officers thereto aſſigned, | /uit peremptory, Idem. 5, 11. A peremptory exception. Brac- 
to ſet down and preſerve the metes and bounds thereof. | ton, lib. 4. cap. 20. Smith de Rep. Aug lor. lib. 2. cap. 13. 
17 Car. c. 16. 20 Car. 2. c. 3. 4 Inft. 30. Perambula- | calleth that a peremptory exception, which makes the ſtate 
tion of pariſhes is to be made by the miniſter, church- | and iſſue in a cauſe. Cowell. 
wardens and pariſhioners, by going round the ſame once a If defendant in an action, tender an iflue in abatement, 
year, in or about Aſcenſion werk: And the pariſhioners | and the plaintiff demurs, if on arguing the demurrer 2 
may well juſtify going over any man's land in their per- iſſue is over- ruled as not good; the court will give de- 
ambulation, according to uſage z and it is ſaid may abate | fendant a day over to anſwer peremptorily, viz, to plead 
all nuſances in their way. Co. Elix. 441: And there is | to the merits of the cauſe; the former plea which was 
a perambulation of manors; and a writ perambulatione ' fa- | over-ruled, being only in abatement of the writ : But it 
cienda, which lies where any incroachments have been | is otherwiſe where ſuch an iſſue and demurrer is in bar of 
made by a neighbouring lord, Sc. then by the aſſent of | the action; for there the merits of the cauſe are put on 
the lords, the ſheriff ſhall take with him the parties and | it. Trin. 24 Car. 1. B. R. 2 Lill. Abr. 190. A pe- 
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t neighbours, and make a perambulation, and ſettle the remptory day, is when buſineſs by rule of court is to be 
0 bounds : Alſo a commiſſion may be granted to other | ſpoke to at a preciſe day; but if it cannot be ſpoken to 
r perſons to make perambulation, and to certify the ſame in | then, the court at the prayer of the party concerned, 
5 the Chancery, or the Common Pleas, Sc. And this com- will give a farther day without prejudice to him; and 
. miſſion is iſſued to make perambulation of towns, counties, | this is called the putting off a peremptory, and is moved for 
- Se. New. Nat. Br. 206. | : by counſel at the riſing of the court, when it is granted 
y If tenant for life of a lordſhip, and one who is tenant | of courſe, 2 Lill. id . 
el in fee-ſimple of another lordſhip adjoining, ſue forth this PEREMPTORY CHALLENGE. In criminal caſes, 
h writ or commiſſion, and by virtue thereof a perambulation | or at leaſt in capital ones, there is, in favorem vite, al- 
i- is made; the ſame ſhall not bind him in reverſion: Nor | lowed to the priſoner an arbitrary and capricious ſpecies 
ſhall the perambulation made with the aſſent of tenant in | of challenge to a certain number of jurors, without ſhew- 
ce tail, bind his heir. Bid. And *tis ſaid this aſſent of the | ing any cauſes; which is called a Peremptory Challenge: 
3 parties to the perambulation ought to be acknowledged and | A proviſion full of that tenderneſs and humanity to pri- 
car made perſonally in Chancery, or by dedimus poteſtatem; | ſoners, for which the laws of England are juſtly famous. 
m- and being certified, the writ or commiſſion iſſues, Sc.] See Black. Com. 4 V. 346, Sc. 389. 
be- The writ being thus: The King to the her , &c, Ve PEREMPTORT MANDAMUS, ſee Black. Com. 3 
on, command you, that taking with you twelve diſcreet lawful V. 111, 265. 
ne- men of your county, in your proper perſon you go to the landof | PEREMPTORY WRIT, ſee Black, Com. 3 V. 274, 
SA A. B. of, &c. And the land of C. D. of, &c. Aud upon | and tit. Optional Fry. 
the their oaths you cauſe to be made perambulation betwixt the | PERFECTION OF THE KING, ſee Black. Com. x 
and lands of the ſaid A. in, &c. and of the ſaid C. in, &c. $0 | V. 246. | 
W that it be made by certain metes, or bounds and diviſions, &c. PERINDE VALERE, Is a term in the Zeclefiaftical law, 
And make known to our juſtices at Weſtminſter, Cc. 


and ſignifies a diſpenſation granted toa clerk, who being 
an- If perambulation be refuſed to be made by a lord, the | defective in capacity for a benefice, or other eccleſiaſtical 


other lord, who is grieved thereby, ſhall have a writ againſt | function, is de fafo admitted to it; and it hath the ap- 
him, called de Rationabilibus Droifis. See F. N. B. 133. pellation from the words, which make the faculty as ef- 
. Orig. 157. and Rationabilibus Diviſis. fectual to the party diſpenſed with, as if he had been 
CA, For pertica, a perch of land. Et unam | aQually capable of the thing, for which he is diſpenſed 
acram prati per majorem percam. Mon. Angl. tom. 2. | with at the time of his admiſſion. 25 H. 8. cap. 21. it 
87. is called a writ. ; 
PERCAPTURA, Is a place in a river made up with | PERINDINARE, To ſtay, remain, or abide in a 
banks, Sc. for the better preſerving and taking of fiſh. | place. Patri qui tunc Londiniis perindinavit nuntios di- 


Paroch.” Antiq. 120. rigens. Matt, Weſtm, anno 1016. Forteſcue, cap. 36. 
PERCH, Is a rod or pole of ſixteen foot and a half in | | ' 


length, whereof forty in length and four in breadth, PERIPHRASIS, ' 


* 
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PERIPHRASIS, Circumlocuion; uſe of many words| 
to expreſs the ſenſe of one. Jobhnſ. e 

No periphraſis, or circumlocution will ſupply words of 
art, which the law hath appropriated for the deſcription 
of offences in indictments : No periphraſis, intendment or 
concluſion ſhall make good an indictment, which doth 
not bring the fact within all the material words of a ſtatute; 
unleſs the ſtatute be recited, Sc. Gro. El. 535, 749. 
2 Hawk. P. C. 224, 249. rp 5 


N Gee 
PERIURT ANDSUBORNATION. Perjury, (Perju- | 


rium eſt mendacium cum juramento firmatum,) Is a crime com- 
mitted, when a lauful oath is adminiſtered by any who 
hath authority, to a perſon in any judicial proceeding, who 
ſwears ab/olutely and falſely, in a matter material to the iſſue, 


or cauſe in queſtion, by their own act, or by the ſuborna- 


tion of others. And if a man call me perjured man, I may 
have an action on the caſe, but it muff be intended con- 
trary to my oath in a JUDICIAL PROCEEDING : But for 
calling me a forſworn man, no action lies; becauſe the 
forfwearing may be extra judicial. 3 Inſt. 163. 

.Perjury by the Common law is defined a wilful falſe 
oath by one who, being lawfully required to depoſe the 
truth in any proceeding in à court of juſtice, ſwears ab- 
Wutely in a matter of ſome conſequence to the point in 
queſtion, whether he be believed or not. 2 Hawk, P. 
"pan | | Ap | 22 

1 of perjury by the Common law is an of- 
fence in procuring a man to take a falſe oath amounting 10 


perjury, who actually takes ſuch oath , but if the perſon, 


incited to take ſuch oath, do not actually take it, the 
perſon by whom he was fo incited, is not guilty of 
ſabornation ; yet he is liable to be puniſhed, not 
only by fine, but alſo by infamous corporal puniſh- 
ment. 1 Roll, Abr. 41, 57. Zelu. 72. Cro. Jac. 158. 
2 Keb. 299. 3 Mod. 122. 1 Hawk. P. C. 191, See 


Black. Com. 4 V. 136, 138, 196. | | 


1. What is perjury by the Common law, and how re- 
fagained and puniſhed. | e 
2. How reſtrained and puniſhed by ftatuie. 


1. What is perjury by the Common law, and how re- 
ſtrained and puniſhed, | | 


ift, It is neceſſary to conſtitute the offence perjury, that 
the falſe dath be taken wilfully, viz. with ſome degree 
of deliberation, not merely owing to ſurprize or inadver- 
tency, or a miſtake of the true ſtate of the queſtion. 5 
Med. 3 50 ES | 7 


2dly, The oath muſt be taken either in a judicial pro- 


ceeding, or in ſome other public proceeding of the like 
nature, wherein the King's honour or intereſt is concern- 
ed; or before commiſſioners appointed by the King to in- 
quire of the forfeitures of his tenants, or of defective titles 
wanting the ſupply of the King's patents; but it is not 
material whether the court, in which a falſe oath is taken, 
be a court of record or not, or whether it be a court of 
Common law, or a court of equity, or Civil law, Sc. 


or whether the oath be taken in face of the court, or 


out of it, before perſons authorized to examine a matter 


depending in it; as before the ſheriffon a writ of inquiry, 


Ec. or whether it be in relation to the merits of a cauſe, 
or in a collateral matter; as where one, who offers him- 
{elf to be bail for another, ſwears that his ſubſtance is 


greater than it is, Sc. but neither a falſe oath in a mere | 


private matter, as in making a bargain, Sc. nor the breach 
of a promiſſory oath, whether public or, private, are pu- 
niſhable as perjury. 1 Hawk. P. C. 173. 3 
alp, The oath ought to be taken before perſons law 

fully authoriz2d to adminiſter it; for if it be taken be- 
fore perſons ating merely in a private capacity, or be- 
fore perſons pretending to a legal authority of adminiſtring 
ſuch oarh, but having no ſuch authority, it is not pu- 
niſhable as perjury; yet a falſe oath taken before com- 
mithoners, whoſe commiſſion at the time is in ſtrictneſs 


determined by the demiſe of the King, is perjury ; if 


taken before ſuch time as the commiſſioners had notice of 

ſuch demiſe ; for it would be of the utmoſt ill conſe- 
quence, an ſuch caſe, to make their proceedings wholly 

void. 1 Hauk. P. C. 173-4. | 


4thly, 'The e to be taken by @ perſon ſorn 1 


depoſe the truth; therefore a falſe verdict comes not under the 
notion of perjury, becauſe the jurors ſwear not to depoſe the 
truth, but 8 to judge truly of the depoſitions of others . 
but a man may be as well perjured by an oath in his own 
cauſe, as in an anſwer in Chancery, or in an anſwer to 
interrogatories concerning a contempt, or in an affdavit, 
Sc. as by an oath taken by him as witneſs in another's 
ee 1 Hawk. P. C. 1 3 - 39 
thly, I is not material, whether the ibi „ be trug 
e Falſe. where the perſon who ſwears ps u kg 
nothing of it. 1 Hawk. EC 195. 
6thly, The oath muſt be _ abſolutely and diredty, 
therefore if a man only ſwears as be thinks, remembers or 
2 he cannot be guilty of perjury. 1 Hawk, Þ 
175. a 1 x 68 0 
7thly, The thing ſworn ought to be ſome way mu 
terial; for if it be wholly foreign from the purpoſe, or 
immaterial, and neither pertinent to the matter in queſ. 
tion, or tending to aggravate or extenuate the damages, 
nor likely to induce the jury to give credit to the 3h 
ſtantial part of the evidence, it cannot amount 10 perju 
becauſe it is wholly inſignificant ; as where a witneſs in- 
troduces his evidence, with an impertinent preamble of a - 
ſtory concerning previous facts, u way relating to what is 
material, and is guilty of a falſity as to ſuch facts; but a 
witneſs may be guilty of perjury in reſpett to a falſe oath 
concerning a mere circumſtance, if ſuch oath have a plain 
tendency to corroborate the more material part of the 
evidence; as if in treſpaſs for ſpoiling the plaintiff's 
cloſe, with defendant's ſheep, a witneſs ſwears that he 
ſaw ſuch a number of defendant's ſheep in the cloſe; and 
being aſked how he knew them to be defendant's, ſwears 
that he knew them by ſuch a mark, which he knew to be 
the defendant's, where in truth defendant never uſed any 
ſuch mark. 1 Hawk. P C. 1). | 
8thly, It is not material, whether. the falſe oath was 
credited. or not, or whether the party, in whoſe prejudice 
it was taken, was in the event damaged by it; for the 
proſecution is not grounded on the damage to the 
party, but on the abuſe of public juſtice. 1 Hauk. P. C. 
177. | 


2. How reflrained and puniſhed by faatute. 


By the 5. Eliz. c. g. it is enacted, That whoever 
ſhall unlawfully and corruptly procure: any witneſs, to com- 
mit any wilful and corrupt perjury, or ſhall unlawfully or 
corruptly procure or ſuborn any witneſs, who . ſhall be 
ſworn to teſtify in perpetuam rei memoriam, ſhall for ſuch 
offence, being hee) lawfully convicted or attainted, 
forfeit the ſum of 40l. And if fach offender, ſo convicted 
or attainted, ſhall not have goods, Sc. to the value of 
40). then ſuch perſon ſhall ſuffer impriſonment by the ſpace 


| of one half year, without bail, and ſtand upon the pillory 


the ſpace of one hour, in ſome market town next adjoin- 
ing to the place where the offence was committed, in open 


offence was committed.” 

And, That no perſon, ſo convicted or attainted, ſhall 
be received as a witneſs in any court of record, till 
judgment ſhall be reverſed, and that on ſuch reverſal the 
party grieved, ſhall recover damages againſt the Pan 
who procured the judgment fo reverſed, to be 

Iven. | 5 

And, That if any perſon ſhall either by the ſubornation, 
unlawful procurement, ſiniſter perſuaſion, or means 9 
any other, or by their own aft, conſent or agreement, 
wilfully and corruptly commit-wilful perjury, that r 
every offender being duly convicted ſhall forfeit 20) af 
have impriſonment by the ſpace of fix months, without 
bail, and the oath of ſuch offender ſhall not from thence- 
forth be received in any court of record, until ſuch judg- 
ment be reverſed, Sc. on which reverſal, the party 
grieved, ſhall recover damages in the manner before- 
mentioned. * ; 1 A 

And, That if ſuch offender ſhall not have goods 1 
chattels to the value of 20/. then he ſhall be fer on * 


pillory, where he ſhall have both cars nailed. One 


— * 


# 


market there, or in the market town itſelf where te 
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One moiety of the forfeitures to the King, the other to 
the perſon grieved, who will ſue for the ame, Sc. and 
that as well the judge of every court where any ſuit ſhall 
be, and whereon on any ſuch perjury ſhall be committed, 
as alſo the juſtices of aſſiſe and gaol-delivery, and juſtices 
of peace at their quarter ſeſſions, may inquire of, hear and 
determine offences againſt the act. 2 > 
The act ſhall no way extend to any ſpiritual or eccleſi- 
aftical court, but every offender, ſhall be puniſhed 
by ſuch uſual laws as are uſed in the ſaid courts. | 

The ſtatute ſhall not reſtrain-the authority of any judge 


having abſolute power to puniſh perjury before the making 


thereof, but every ſuch judge may proceed in the 
puniſhment of all offences puniſhable before making 
the ſtatute, as they might have done to all purpoſes, fo 
that the ſet not on they offender % puniſhment than con- 
tained in the act. 346 3% 
ln the conſtruction of this ſtatute the following opinions 
have been holden. 

That every indictment, or action, on this ſtatute muff 
exaftly purſue the words of it; therefore if it alledge, that 
the defendant depoſed ſuch a matter fal/o & deceptiue, or 
falſo & corrupte or falſo & voluntarie, without ſaying, vo- 
luntarie & corrupte, it is not good, tho' it concluded, that 

voluntarium & corruptum commiſit perjurium contra 
formam ſtatuti, Ec. Alſo it is neceſſary expreſsly to ſbew, 
that defendant was ſworn ; and it is not ſufficient to 
ſay, that tacio per ſe ſacro evangelio depoſuit. Cro. Eliz. 
147. Hetl. 12. Savil 43. 2 Leon. 211. 1 Show, 
198. Cro. Eliz. 105. | | 
But there is no need to ſhew, whether the party took 


the falſe oath thro' the ſubornation of another, or of his | 


own act, tho' the words of the ſtatute are, * If perſons by 
ſubornation, Sc. or their own act, Sc. ſhall commit wil- 
ful perjury ;* for their being no medium between the 
branches of this diſtinction, they expreſs no more than the 
law would have implied, therefore operate nothing. 3 
Bulb: nan cnn : 

It hath been adjudged, that a man cannot be guilty of 
perjury within this ſtatute, in any caſe wherein he may 
not poſlibly be guilty of ſubornation of perjury within it; 
for it is reaſonable to give the whole ſtatute the ſame 
conſtruction ; neither can it be well intended, that the 
makers of the ſtatute meant to extend its purview farther 
as to perjury, which they ſeem to eſteem the /efſer crime, 
than to ſubornation of perjury, which they ſeem to eſteem 
the greater; therefore ſince the clauſe concerning ſub- 
ornation of perjury mentioning only matters depending 
by writ, bill, plaint or information, concerning heridi- 
taments, goods, debts or damages, c. extends not to 
perjury on an indictment or criminal information; the 
clauſe concerning perjury, tho' penned in more general 
words, hath been adjudged to come under the like re- 
ſtriction: Alſo fince the clauſe concerning ſubornation of 


| perjury relates only to. perjury by witneſſes, that concern- 


ing perjury ſhall extend only to the like perjury ; there- 
fore not to perjury in an anſwer in Chancery; or in ſwear- 
ing the peace againſt a man; or in any preſentment by 
homage in a court baron; or in wager of law, or in 
ſwearing before commiſſioners of inquiry of the King's 
title to lands; and by the opinions of ſome, a falſe affida- 
vit againſt a man in a court of juſtice is not within the 
ſtatute ; but if ſuch affidavit be by a third perſon, and 
relate to a cauſe depending in ſuit before the court, and 
either of the parties in variance be grieved, in reſpect of 
ſuch cauſe, by reaſon of the perjury, it may ſtrongly be 
argued that it is within the purview of the ſtatute alſo 
a falſe oath before the ſheriff, on a writ of inquiry, is 
within the ſtatute. 5 Co. 99. Cro. Jac. 120. 3 Inf. 
164. 2 Leon. 201. Telv. 120. Cro, Eliz. 148. 2 
Roll. Abr. 57. | 
It hath 2 collected from the clauſe which gives an 
action to the party grieved, that no falſe oath is within the 
ſtatute, which doth not give ſome perſon a juſt cauſe of com- 
Plaint ; therefore, if the thing ſworn be true, tho' it be 
not known by him who ſwears it to be ſo, the oath is not 
within the ſtatute, becauſe it gives no juſt cauſe of com- 
Plaint to the other party, who would take advantage of 
another's want of evidence to prove the truth, from the 
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fame ground no falſe oath can be within the ſtatute, unleſs 


the party aguinſt whom it was ſworn ſuffered ſome diſadvan- 


tage by it; therefore in every proſecution on the ſtatute, 
you muſt ſet forth the record wherein you fuppoſe the 


perjury to have been committed, and muſt prove at the 


trial, that there is ſuch a record, either by actdally pro- 
ducing it, or an atteſted copy; allo in the pleadings you 
muſt not only ſet forth the point wherein the falſe oath 
was taken, but muft alſo ſhew how it conduced to the proof 
or diſproof of the matter in queſtion ; and if an action on the 
ſtatute be brought by more than one, you muſt ſhew how 
the perjury was prejudicial to each of the plaintiffs ; but 
it ſeems that a perjury, which-tends only to aggravate or 
extenuate the damages, is as much within the ſtatute as a 
perjury which goes directly to the point in iſſue; and a 
perjury, in a cauſe wherein an erroneous judgment is 
given is a good ground of proſecution upon the ſtatute 
till the judgment be reverſed. 1 Hawk. P. C. 181. 

If perjury be committed, that is within this ſtatute, 
but concludes not contra formam ſtatuti; yet it is a good 
indictment at common law, but not to bring him within 
the corporal puniſhment of the ſtatute. 2 Hale's Hit. 
H C 191-2. | 

By 2 Geo. 2. c. 25. /. 2. The more effectually to deter 
perſons from committing wilful and corrupt perjury, or 
ſubornation of perjury, it is enacted, That beſides the 
puniſhment to be inflicted by law for ſo great crimes, it 
ſhall be lawful for the court or judge before whom any 
perſon ſhall be convicted of wilful and corrupt perjury, or 
ſubornation of perjury; to order ſuch perſon to be ſent to 
ſome houſe of correction, for a time not exceeding ſeven 
years, there to be kept to hard labour during the time, 
otherwiſe w be tranſported for a term not exceeding ſeven 
years, as the court ſhall think proper; therefore judgment 
ſhall begiven, that the perſon convicted ſhall be commit- 


ted or tranſported accordingly, beſides ſuch puniſhment 


as ſhall be adjudged to be inflicted on ſuch perſon agree- 


able to the laws in being; and if tranſportation be direct- 


ed the ſame ſhall be executed in ſuch manner as is pro- 
vided by law for tranſportation of felons; and if any per- 
ſon ſo committed or tranſported ſhall voluntarily eſcape or 
break priſon, or return from tranſportation before 
the expiration of the time, ſuch perſon being lawfully con- 
victed ſhall ſuffer death as a felon, and ſhall be tried for 
ſuch felony in the county where he ſo eſcaped, or where 
he ſhall be apprehended. 

Stat. 23 Geo. 2. c. 11. J 1. In every information or 
indictment for perjury, it ſhall be ſufficient to ſet forth 
the ſubſtance of the offence charged, and by what court, or 
before whom the oath was taken (averring ſuch court or 
perſon io have authority to ' adminiſter the ſame) together 
with the proper averment to falfify the matter wherem the 
perjury is affigned, without ſetting forth the bill, anſwer, 
information, indictment, declaration, or any part of any 
record or proceeding ; and without ſetting forth the com- 
miſſion or authority of the court or perſon before whom 
the perjury was committed. 

Seft. 2. In every information or indictment for ſuborna- 
tion of perjury, it ſhall be ſufficient to ſet forth the /ub- 
flance of the offence charged, without ſetting forth the bill, 
anſwer, information, indiłiment, declaration, or any part of 
any record or proceeding, and without ſetting forth the 
commiſſion or authority of the court or perſon before 
dent the perjury was committed, or agreed to be com- 
mitted. | 

Sect. 3. It ſhall be lawful for any juſtice (fitting the 
court, or within 24 hours after) ro direct any perſon exa- 
mined as a witneſs before them, to be proſecuted for per- 
jury, in caſe there appear a reaſonable cauſe; and to 
aſſign. the party injured, or other perſon undertaking ſuch 


| proſecution counſel, who ſhall do their duty without fee. 


And every proſecution ſo directed ſhall be carried on with- 
out payment of any tax, and without payment of any fees in 
court, or to any officer of the court. And the clerk of aſſiſe, 
or his aſſociate or prothonotary, or other officer of the 
court attending when ſuch proſecution is directed, ſhall 
without fee give the party injured, or other perſon under- 
taking ſuch proſecution, a certificate of the ſame being 
directed, with the names of the counſel aſſigned him; 
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which certificate ſhall be deemed ſufficient proof of ſuch 
proſecution having been directed. Provided, that no 
ſuch direction or certificate ſhall be given in evidence upon 
any trial againſt any perſon upon a proſecution fo directed. 

Perjury and ſubornation excepted out of the general par- 
don, 20 Geo. 2. c. 52. / 19, 21. 

PERMISSIVE WASTE. Waſte is either voluntary, 
which is a crime of commiſſion as by pulling down a houſe 
or it is permiſſeve, which is a matter of omiſſion only, as by 


ſuffering it to fall for want of neceſſary reparations. Black, | 


Com. 2 V. 281. 

PERMIT, from (permitto) Is a licence for perſons to 
paſs with and fell goods, on having paid the cuſtom duties 
for the ſame. See Cuſtoms. 

PERMUTATIONE ARCHIDIACONATUS ET 
ECCLESLE EIDEM ANNERA CUM ECCLESIA 
ET PREABENDA, Is a writ to an ordinary, command- 
ing him to admit a clerk to a benefice, upon exchange 
made with another. Reg. Orig. 307. 


PERNANCY, (fron the Fr. prendre,) Signifies a taking | 


or receiving; as tithes in pernancy, are tithes taken or that 
may be taken in kind. 7 | 

PERNOR OF PROFITS, ls he who reteives the profits 
of lands, Sc. and is all one with cui que uſe. Stat. 1 Hen. 
J. Cap. 1. 1 Rep. 123. The King has the pernancy of 
the profits of che lands of an outlaw, in perſonal actions; 
and by ſeizure ſhall hold againſt the alienation of ſuch 
outlaw, &c. Raym. 17. See G. Lit. 589. b. and 12 
R. 2. c. 15. and Black. Com. 2 V. 163. Berk: 

PERPARS, A part of the inheritance. — 7. ter- 
ram que fibi deſcendit in perpartem de beriditate, &c. 
Fleta, lib. 2. c. 54. par. 19. 


PERPETUATING THE TESTIMONY OF WIT-. | 


NESSES. If witneſſes to a diſputable fact be old and in- 
firm, it is uſual to file a bill to perpetuate the teſtimony of 
thoſe witneſſes, altho no ſuit is depending; for, it may 
be, a man's antagoniſt only waits for the death of ſome of 
them to commence his ſuit. See Black. Com. 3 V. 450. 

PERPETUITY, As it is a legal term of art, is the li- 
miting an eſtate either of inheritance or for years, /o as to 
render it unalienable longer than for a life or lives in being 
at the ſame time, and ſome ſhort or reaſonable time after. 
2 Mm.. Rep. 688. 

Perpetuities are abſolute or qualified. And eſtates- tail 
from the time of the ſtatute de dons, till common recove- 
ries were found out, were looked upon as perpetuities. 
12 Med. 282. 

A perpetuity: is, where if all who have intereſt join, 

they cannot bar or paſs the eſtate. But if by concur- 
rence of all having intereſt the eſtate- tail may be 
it is no perpetuity. Ch. Caſes 213. "of 
A perpetuity is a thing odious in law, and deſtructive 
to the 'commonwealth ; it would put a ſtop to the com- 
merce, and prevent the circulation of the property of the 
kingdom. Vern. 164. 
Every executory deviſe is a perpetuity as far as it goes, 
i. e. an eſtate unalienable, tho' all mankind join in the 
conveyance. 1 Salk. 229. 

A. ſeiſed in fee gives his land after his death without 
iſſue male to B. in tail male, until he or they effectually 
go about to do any acts to alter or diſcontinue this eſtate- 
tail, and then to C. and the heirs male of his body, with 
ſeveral remainders over; the deviſor dies without iſſue; 
B. enters; C. dies leaving iſſue D. B. levies a fine; D. 
enters ; and the queſtion was, if the entry was good ? 


=. 
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Reſolved, That this was a perpetuity and not allowable, be- 


ing repugnant to law; for by ſuch a limitation an eſtate-tail 
cannot be determined and given to another; for by the fine 
the remainder is diſcontinued and deveſted, ſo as D. cannot 
enter; for it has no limitation to enter but after the effectu- 
al going about to do any ads, c. and it is not effectual till 
the act done; and when it is done the remainder is diſcon- 
tinued, and then he cannot enter. Co. J. 696. See Vern, 


161. 

It is abſolutely againſt the conſtant courſe of Chancery 
to decree a perpetuity, or give any relief in chat caſe. 
1 Chan. Rep. 144. 

Triiſtees of a term limited over in tail, remainder in 
tail, were decreed in Chancery to convey the eſtate over; 

for otherwiſe there would be a perpetuity. Sid. 37. 
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| The father ſettles land on his ſon in tail male, and takes 
bond from him, that he will not dock the intail; de. 
creed the bond good. Had not the ſon agreed to give the 
bond, the father-might have made him only tenant for 
life; and tho? the alienation is not made by the ſon, but 
by his iſſue, the bill was diſmiſſed with coſts. 2 Fern 
233. | . 
An attempt to make a perputual ſucceſſion of eſtates for 
life is vain and not practicable, 2 Vern. 938. 

PERPETUITY OF THE KING. The law aſcribes to 
the King, in bis poLITICAL Capacity, an abſolute im. 
mortality. THE KING NEVER DIES. Henry, Edua- 
or George may die; but the King ſurvives them all. For 
immediately upon the deceaſe of the reigning Prince in his 
| natural capacity, his Kingſhip or imperial dignity, by 
ac of law, without any interregnum or interval, is veſted 
at once in his heir; who is, eo inflanti, King to all in- 
tents and purpoſes. And fo tender is the law of ſup. 
poling even a poſlibility of his death, that his natural dif. 

ation is generally called his demiſe ; dimiſſio regis, vel 
corone : an expreſſion which ſignifies merely, a transfer of 
Property: for, as is obſerved by Plowden (17), 234) 
when we ſay the demiſe of the crown, we mean only, that 
in conſequence of the diſunion of the King's body na. 
tural from his body politick, the kingdom is transferred 
or demiſed to his ſucceſſor; and fo the royal dignity remains 

petual, Thus too, when Edward the Fourth, in the 
tenth year of his reign, was driven from his throne for 
a few months by the houſe of Lancafter, this temporary 
transfer of his dignity was denominated his demiſe; and 
all proceſs was held to be diſcontinued, as upon a natural 
death of the Ki Black. Com. 1 V. 249. 

PER OE SERVITIA, Is a judicial writ iſſuing from 
the note of a fine, and lieth for cogniſee of a manor, ſeig- 
niory, chief rent, or other ſervices to compel him who 
is tenant of the land at the time of the note of the fine 
levied, to attorn unto him. gf. Symbol. part 2. tit. 
Fines, ſect. 126. Old Nat. Breu. 155. See 16 Ar. tit, 
Per que ſervitia. | 

PERQUISITE, ( Pergquifitum) Is any thing got by induſ- 
try, or purchaſed with money, different from that which 
deſcends from a father or anceſtor; and fo Bra#tn uſes 
it when he ſays, Perquifitum facere, lib. 2. cap. 30. nun. 
3. & hb. 4. c. 22. 

PERQUISITES OF COURTS, Are commonly thoſe 
profits which ariſe to lords of manors, from their court- 
baron, above the yearly revenue of the land; as fines of 
copy-holds, heriots, amerciaments, Sc. Perk. 20, 21. Per- 
ja. of Officers. See Fees. 

PER QUOD CONSORTIUM AMISIT, And per 

d ſervitium amifit, are words neceſſary in declarations 

or * . Sc. where a man's wife or ſervant is beaten, or 
taken from him, by which means he loſes their ſervice, c. 
2 Lill. Abr. 595, 596. . 

PERSON, A man or woman; alſo the ſtate or conditi- 
on, whereby one man differs from another. 

PERSON, injuries to, ſee Black. Com. 3 V. 119, Ce. 

PERSONABLE, (perſonabilis) Signifies as much as en- 
abled to maintain plea in court; as for example, the de- 
fendant was judged perſonable to maintain this action, 
Old Nat. Breu. 142. and in Kitchen, 214. The tenant 
pleaded, that the wife was an alien, born in Portugal, and 
judgment was demanded whether ſhe ſhould be anſwered: 
the plaintiff ſaith, ſhe was made perſonable by parliament, 
that is, as the Civilians would ſpeak it, Habere perſonam 
andi in judicio. Perſonable is alſo as much as to be © 
capacity to take any thing granted or given. Plowd. 27: 

PERSONAL, ( — 5 Being joined with the ſub- 
ſtantives, things, goods or chattels, as things perſona), 
goods perſonal, chattels perſonal ; ſignifies any moveable 
thing quick or dead: ſo it is uſed in of x Symbol, part 2: 
fe. 58. in theſe words: theft is an unlawful felonious tak- 
ing away another man's moveable perſonal goods, 0 2 1 
61. And Kitchen, 139. ſaith, Where perſonal things ſha 
be given to a corporation, as a horſe, a cow, ſheep, or 
other goods, &c. And Staundf. PI. Cor. fol. 25. Canis 
rei alienæ, is to be underſtood of things perſonal ; for - 
things real it is not felony, as the * a tree is no 


87. 
felony. See Gael, and Black. Com. 2 V. 384 37,1 
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PERSONAL ACTION, (alis perfonalis)1s that which 


one man may have by reafon of a contract for money or 


goods againſt another: it is ſuchan action whereby a debt, 
goods and chattels are demanded, or damages for them; 
or damages for a wrong done to a man's perſon. Terms de 
Ley. In the Civil law, it is called ; aftio in perſonam, and 
is brought againſt him who is bound by covenant, to grant 
or to do any thing, Sc. And in our law, Aio per- 
ſonalis moritur cum. perſona. 1 Inſt. 53 

Action of debt lieth not againſt executors, upon a con- 
tract for the _ and drinking of the teſtator; for that 


action, in ſuch caſe, dieth with him. 9 Rep. 89. If a 


perſon commit a battery or treſpaſs, and he or the perſon 
beaten, Sc. die, the ation dieth, and is gone. Noy's 
Max. 5. An executor cannot bring an appeal, for lar- 
ceny, from the teſtator; for it is a mere perſonal action, 


veſted in the teſtator, and dies with him as all actions for 


torts do. H. P. C. 184. S. P. C. 50. And an appeal 
of death is a perſonal action given to the heir, in reſpect 
to his immediate relation to the perſon killed; and like 
other perſonal actions, ſhall die with the perſon. 2 Hawk. 
P. C 165. See Black. Com. 3 V. 11), 302.  - 
PERSONAL SECURITY. The right of perſonal ſe- 
curity conſiſts in a perſon's legal and uninterrupted en- 


- joyment of his life, his limbs, his body, his health, and 


his reputation, for which ſee Black. Com. 1 V. 129, Sc. 

PERSONAL TITHES, Are tithes paid of ſuch profits 
as come by the labour of a man's perſon; as by buying 
and ſelling, gains of merchandize, and handicrafts, Gr, 
See Black. Com. 2 V. 24. 

PERSONALTY, (Ferſonalitas) Is an abſtract of per- 
ſonal: the action is in the perſonalty, i. e. it is brought 
againſt the right perſon, or the perſon againſt whom in 
law it lies. Old Nat. Br. 92. Or it is to diſtinguiſh 
actions and things perſonal, from thoſe that are real. 

PERSONATE, To repreſent by a fictitious or aſſumed 
character, ſo as to paſs for the perſon repreſented. Jobn/. 

A. had a warrant toarreſt J. S. and A. demanded of 
a ſtranger what his name was, who ſaid, his name was 
J. S. whereupon A. arreſted him. The ſtranger brought 
falſe impriſonment z and adjudged it lay; for the bailiff 
ought at his peril to take notice of the party. Mo. 457. 

if one of my name levies a fine of my-land in my name, 
I may well confeſs and avoid this fine, by ſhewing the 

ſpecial matter. But if a ſtranger, who is not of my 
name, levies a fine of my land in my name, I ſhall not be 
received to aver that I did not levy the fine, but another in 
my name; for that is merely contrary to the record; and 


ſo it is of a recognizance, and other matters of record. 
But when the fraud appears to the court, they may enter 


a vacat on the roll, and ſo make it no fine, although the 
party cannot avoid it by averment, during the time it 
remains a record. Cro. Eliz. 531, 

B. was taken in execution upon a recognizance of bail, 
and he made it appear to the court, that he never acknow- 
ledgetd the recognizance, but was perſonated by another , and 
thereupon it was moved, that the bail might be vacated, 
and he diſcharged, as was done in Cotton's caſe. 2 Cro. 
256. But the court ſaid, fince 21 Fac. cap. 26. by which 
this offence was made felony without clergy, it is not con- 
venient to vacate it until the offender is convicted; 
and ſo it was done in Spicer's caſe; wherefore it was 
ordered, that B. ſhould bring the money into court, 
and be let at large to proſecute the offender. Twi/den 
ſaid it muſt be tried in Middleſex, tho' the bail was taken 
at a judge's chambers in London, becauſe filed here, and 
the entry is venit coram Domino Rege, Sc. ſo it differs 
from a recognizance acknowledged before Lord Hobart, 
upon 23 H. 8. at his chambers, and recorded in Middle- 
ſex , there the ſcire facias may be either in London or Mid- 
dl:ſex. Hob. 195, 196. Ven. 301. Mod. 46. S. P. 
Cockerel who perſonated Beeſley was hanged at Tyburn, 
but the rope was immediately cut; and afterwards Beeſley, 
on motion, had reſtitution of his goods in the hands of 
the ſheriff. 2 Jo. 64. ; 

A commiſſion of rebellion was awarded againſt A. 
whereupon B. came before the commiſſioners and affirm- 
ed himſelf to be the perſon. The commiſſioners appre- 
hended him by virtue of their commiſſion ; but per Hale 
Ch. B. the commiſſioners have no warrant to take him 


nd | 


by their commiſſion ; his affirming himſelf to be the perſon 
will not excuſe them in falſe mpriſoument, as has been held 
on executing a capias. Hard. 329. , +, - _ 

As to perſonating others in courts, c. and proprietors 
of ſtock, ſee Black. Com. 4 L. 128, 246. 
PERSONS, Are divided by law into either. natural 
perſons, or artificial. Natural perſons are ſuch as the God 
of Nature formed us; artificial, are ſuch as are created. 
and deviſed by human laws for the purpoſes of ſociety and 
government, which are called corporations or bodies 
politick. See Black. Com. 1 V. 123, 467. 

As to the rights of perſons, ſee ib. 122, SC. 

PERTICATA TERRA, The fourth part of an acre. 
8 . Is a3 

PERTICULAS, Poor ſcholars of the Je of Man. The 
King granted to L. Macguin de inſula de Man ſcholars, quan- 
dam a cat. particulas, ad ſuſtentationem cujuſ- 
dam pauperis ſcholaris de inſula prædicla ad exercend. ſcho- 
las, per progenitores noftros quondam Reges Angliæ datam & 
conceſſam. Pat. Hen. 4. = 1 RF 

PERVISE, According to Somner ſignifies Palatii atrium 
vel area illa a fronte Aule Weſftm. bodie the palace- yard 
vulgo nuncupata. Somn. Gloſſ. See his GH. in 10 ſcrip- 
tores, verbo Triforium. And ſee Wood's Hiſt. of Oxford, 
2 par. fol. 6. See alſo ParuiſQ. 

PESA, Pen/a, Piſa, A wey or weigh, or certain weight 
and meaſure” of cheeſe and wool, &c. containing two 
hundred and fifty-fix pounds. Cowell. _ 8 

PE SAGE, (P:/agium) A cuſtom or duty paid for weigh- 
ing merchandize, or other goods. Galfridus Plantagenet 
Regis Henrici filius, Dux Britanniæ & Comes Richmundiæ, 
Dedi Thronagium & Peſagium de Nundinis Sancli Botulphi, 
Sc. Selden's Tit. Hon. 5 45 a 

PESARIUS, A weigher. Cowell. 8 5 

PESSONA, Maſt of oaks, Sc. or money taken for 
maſt, or feeding hogs. Mon. Ang. tom. 2. p. 213. See Maſt. 

PESSURABLE, PESTARBLE, ox PEST ARABLE 
WARES, Seem to be ſuch wares or merchandize as peſ- 
ter, and take up much room in a ſhip. 32 H. 8. c. 14. 

PETER-CORN, ls mentioned in-ſome of the antient 
regiſters of our biſhops, particularly in that of St Zeo- 
nard de Ebor, which contains a grant thereof by King 


| Athelfane, &c. Colle. Dodſio. MS. © 


PETER-PBNCE, ( Denarii Sancti Petri) Otherwiſe call- 
ed in the Saxon tongue Romefeob, the fee of Rome, or 
due to Nome; alſo Romeſcot and Rome-pennying, was a 
tribute given by Inas, King of the Y/eft-Saxons, being in 
pilgrimage at e, in the year of our Lord 720, which 
was a penny for every houſe. Lamb. Explication of Saxon 
Words, Verbo Nummus. And the like given by Offs, 
King of the Mercians, thro' his dominions, in anno 794. 
not as a tribute to the Pope, but in ſuſtentation of the 
Engliſh ſchool or college there; and it was called Peter- 
pence, becauſe collected on the day of St. Peter ad Vincula, 
which was a penny for every houſe. Spelm. de Concil. 
tom. 1. fol. 2, 3. And in St. Edward's Laws, num. 10. 
where we may read theſe words, Omnes qui habent 30 de- 
nariatos vive pecuniæ in domo ſua de ſuo proprio, - Anglorum 
lege dabit denarium Sancti Petri, & lege Danorum dimidiam 
marcam; iſte vero debet ſummoniri in ſolennitate apoflolorum 
Petri & Pauli & collegii ad feftruitatem que dicitur ad Vin- 
cula, ita ut ultra illum diem non detineatur, Cc. See alſo 
King Edgar's Laws, 78. c. 4. which contain a ſharp con- 
ſtitution touching this matter. Sto, in his Annals, p. 
67. ſaith, that he, who hath twenty penny worth of goods 
of one ſort in his houſe, was to give a penny at Lammas 
yearly. See Romeſcot. | 

It was prohibited by Edw. 3. and by 25 H. 8. c. 21. 
But it revived 1 & 2 Ph. & Mar. c. 8. and was wholly 
abrogated 1 Elx. c. 1. See Black. Com. 4 V. 106. 

PETER AD VINCULA, Mentioned in the Star. 4. 


Ed. 4. cap. t, Cc. See Gule of Auguft. 


PETITION, ( Petitio) A ſupplication made by an infe- 
rior to a ſuperior, and eſpecially to one having juriſdic- 
tion. S. P. C.c. 15. It is uſed for that remedy, which 
the ſubject hath to help a wrong done by the King, who 
hath a prerogative not to be ſued by writ : in which ſenſe 
it is either general, That the King do him right, where- 
upon follows a general indorſement upon the ſame, Let 

e right 


POST 


right be dune the party ; or it is ſpecial, when the conclu- 
ſian and indorſement are ſpecial, for this or that to be 
done, Sc. Standf. Prerog. c. 22. See Black. Com. 3 V. 
2.36. | 
55 ſtatute, the ſoliciting, labouring or procuring the put- 
ting the hands or conſent of above twenty perſons to any 
petition, to the King, or either Houſe of Parliament, for 
alterations in church or ſtate; unleſs by aſſent of three or 
more juſtices of peace of the county, or a majority of the 
grand jury, at the aſſiſes or ſeſſions, Ec. and repairing to 
the King or Parliament to deliver ſuch petition, with 
above the number of ten perſons, is ſubject to a fine of 
100l. and three months impriſonment, being proved by 
two witneſſes, within ſix months, in the court of B. R. 
or at the aſliſes,, Sc. 13 Car. 2. c. 5. And if what is 
required by this ſtatute be obſerved, care muſt be taken 
that petitions to the King contain nothing which may be 
interpreted to refleCt on the adminiſtration; for if they do, 
it may come under the denomination of a libel: and *tis 
remarkable, that the petition of the city of London, for 
the ſitting of a parliament was deemed libellous; becauſe 
it ſuggeſted that the King's diſſolving a late parliament, 
was an obſtruction of juſtice, Read. Stat. Vol. 4. 353. 
Alto the petition of the ſeven biſhops, ſent to the Tower 
by James II. was called a libel, Sc. 3 Med. 212. 
To ſubſcribe a petition to the King, t frighten bim into a 
change of his meaſures, intimating that if it 2 denied, many 
thouſands of bis ſubjecis will be diſcontented, c. is includ- 
ed among the contempts againſt the King's perſon and 
government, tending to weaken the ſame, and puniſh- 
able by fine and impriſonment. - 1 Hawk. P. C. 60. 
- PETITION IN CHANCERY, Is a requeſt in writing, 
directed to the Lord Chancellor, or Maſter of the Rolls, 
ſhewing ſome matter whereupon he prays ſomewhat to 
be granted him. P. R. C. 269. 

Moſt things which may be moved for of courſe, may 
be petitioned for. 

Sometimes it is upon a collateral matter only, as it has 
relation to ſome precedent ſuit, or to an officer of the 
court; as to have a clerk or ſolicitor's bill taxed, or to 
oblige him to deliver up papers. P. R. C 270. 

The Maſter of the Rolls is not to be petitioned for 
rehearings, but the Chancellor; alſo the Chancellor only 
is to be petitioned touching pleas, demurrers or excep- 
tions, or touching decrees or ſpecial orders made before 
the Chancellor. In moſt caſes of petition, the Maſter of 


the Rolls may be applied to. P. R. C. 250. See 16 
Vin. Abr. 337 


» 338. 

PETITION OF RIGHT. In the reign of Charles 1. 
there was a famous petition of right: that none ſhould be 
compelled to make or yield any gift, loan, benevolence, 
tax, and ſuch like charge, without conſent by act of par- 
liament; nor, upon refuſal ſo to do, be called to make 
anſwer, take any oath not warranted by law, giveattend- 
ance, or be confined, or otherwiſe moleſted concerning the 
ſame, Sc. And that the ſubject ſhould not be burdened 
by the quartering of ſoldiers or mariners ; and all com- 
miſſions for proceeding by martial law, to be annulled, 
and none of like nature to be iſſued, leſt the ſubject 
(by colour thereof) be deſtroyed or put to death, con- 


trary to the laws of the land, Sc. See Stat. 3 Car. 1. 


c. 1. See Black. Com. 1 V. 128. 4 V. 430. 

As to what petitions are declared lawful by ſtatute, ſee 
i W. & M. ſe. 2. c. 2. And as to the right of pe- 
titioning, ſee Black. Com. 1 V. 143. 4 V. 147. 

PETIT CAPE. See Cape. 

PETIT LARCENY. See Larceny. 

PETIT SERJEANTY, Parva ſerjeantia. To hold by 
petit ſerjeanty, is to hold lands or tenements of the King, 
yielding him a knife, a buckler, an arrow, a bow with- 
out a ſtring, or other like ſervice, at the will of the firſt 
feoffor ;, and there belongs not ward, marriage or relief, 
None can hold by grand or petit ſerjeanty, but of the 
King. But ſee 12 Car. 2. c. 24. and Black. Com. 2 V. 81. 

PETIT SESSION. In both corporations and counties 
at large, there is ſometimes kept a ſpecial or petty ſeſſions, 
by a few juſtices, for diſpatching ſmaller buſineſs in the 
neighbourhood between the times of the general ſcſlions 
as, for licenſing alehouſes, paſling the accounts of pariſh 
officers, and the like. Black. Com, 4 V. 269. 


PABY 


PETIT TREASON, ( Parva Preditio) In French petit 
trabizon, i. e. proditio minor, treaſon of a leſſer kind; for 
as high treaſon is an offence 2 the ſecurity of the 


commonwealth, ſo is petit treaſon, tho' not ſo expreſsly 
petit treaſon is,” if a ſervant kills his maſter, a wife her 
huſband, a ſecular or religious man his prelate. 25 Ed 
3. c. 2. whereof ſee more in Staundf. Pl. Cor. lib, 1. c. 1. 
Crompton's Fuftice of Peace, 2. See Treaſon, and Black. 
Com. 4 V. 15, 203. 5 

PETRA, Is a fort of weight, we call it a fone, but 
differing in many places of England; in ſome places con. 
fiſting of 16, in others of 14, 12 or $8 pounds. Cue 

PETRARIA, Is ſometimes taken for a quarry of 
ſtones, and in other places for a great gun called pejrarg; 
'tis often mentioned in old records and hiſtorians in both 
ſenſes. Cowell, 

PEWS, In a church, may deſcend by immemorial 
cuſtom, without any eccleſiaſtical concurrence, from 
the anceſtor to the heir. 3 ft. 202. 12 Rep. 105, 
Black. Com. 2 V. 429. 

PHAROS, (from Fharus, a ſmall ifland in the mouth 
of the Nile, wherein ſtood a high watch-tower) A watch. 
tower or ſea-mark; and no man can ereCt a Pfara, 
lighthouſe, beacon, &', without lawful warrant and au- 
thority. 2 aft. 204. 5 

PHYSICIANS. No perſon within London, or ſeven 
miles thereof, ſhall practiſe as a phyſician or ſurgeon, 
without licence from the biſhop of London, or dean of $t. 
Paul's, who are to call to their aſſiſtance four doclots of 
phyſick, on examination of the perſons, before granted; 
and in the country, without licence from the biſhop of the 
dioceſe, on pain of forfeiting 3. a month. 3 Hen. 8. c. 11. 

By 14 ©& 15 H. 8. c. 5. The charter for incorporating 
the college of phyſicians is confirmed; they have power 
to chooſe a preſident, and have perpetual ſucceſſion, a 
common ſeal, ability to purchaſe lands, Sc. Eight of 
the chiefs of the college are to be called elefs, who from 
among themſelves ſhall chooſe a preſident yearly : aud if 
any practiſe phyſic in the ſaid city, or within ſeven miles 
of it, without licence of the college under their ſea, he 
ſhall forfeit 51. Alſo perſons practiſing phyſic in other 
parts of England, are to have letters teſtimonial from the 
preſident and three elects, unleſs they be graduate phy- 
ſicians of Oxford or Cambridge, &c. ; 

The 32 H g. c. 10. ordains, that four phyſicians (cal. 
ed cenſors) ſhall be yearly choſen by the college, to 
ſearch apothecaries wares, and have an oath given them 
for that purpoſe by the preſident ; apothecaries denying 
them entrance into their houſes, Sc. incur a forfeiture of 
5]. And phyſicians refuſing to make the ſearch are li- 
able to a penalty of 40. And every member of the col- 
lege of phyſicians is authorized to practiſe ſurgery. Pop- 
iſh recuſants are diſabled to practiſe phyſic, or to uſe 
the trade of an apothecary, Sc. under penalties. 3 
Fac. 1. c. 5. The four perſons called cenſors, anvually 
choſen by the preſident and college of phyſicians, calling 
to their aſſiſtance the wardens of the apothecaries company) 
or one of them, are impowered to enter into the houſes, 
ſhops, or warehouſes of apothecaries, Cc. and examine 
medicines, and to deſtroy thoſe that are not fit for ule; 
but ſubject to appeal to the college of phyſicians, &. 
10 Geo, 1. c. 20. 

In the caſe of Dr. Bonham, 7 Fac. 1. is ſhewn the 
power of the college of phyſicians, in puniſhing perten: 
for practiſing phyſic without licence: they impriſoned 
the doctor for practiſing without a licence; but it ”—_ 
adjudged that they could not lawfully do it, for in fuc 
caſe they had no power by the ſtatute to commit. ut 
they ought to ſue for the penalty of 5/. per month, F 
tam, &c. But in caſe of male practice, the cenſors have 
power to commit, for they may in ſuch caſe fine and - 
priſon by their charter, and they are judges of recorc 
and not liable to an action for what they do by virtue © 
their judicial power. 8 Rep. 107. Carth. 494- bose 

Apothecaries taking upon them to adminiſter P | 
without advice of a doctor, has been adjudged pract''”s 
phyſic within the ſtatutes; the proper buſineſs of __ 
thecary being, 0 prepare the preſcriptions of the doctor » he 
practice of phyſic was faid to conſiſt in judging 0 
diſeaſe and conſtitution of the patient; and of the Prof 
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wech for the diftemper ; and in ditecting the applica- 
4 the remedy. "And ſo it was reſolved, tho no fee 
was given the aporhecary. _ 2 Falk. 451. But this Judg: 
ment was - afterwards reverſed in the Houſe of Lords 
It 3 holden, that if a perſon not duly authoriſed 
to be a phyſician or ſurgeon, undertakes a cure, and the 
patent dies under his hands, he is guilty of felony; but 
tis faid 7 to be excluded the benefit of clergy. 1 

One who dy taken his degree of doctor of phylick in 


either of the univerſities, may not practice in London, and 


within ſeven miles of the ſame without licence from the 
college of phyſicians ; by reaſon of the charter of incor- 
poration, confirmed by 14 & 15 Hen. 8. c. 5 penn d in 


very ſtrong and negative words. As to the teſtimonials. 


nted by the univerſities on a perſon's taking the doc- 
tor's degree, theſe may have the nature of a recommenda- 


tion, and give a man a fair reputation, but confer no 
right; conſequently thoſe ſtatutes which have confirmed |. 


the privileges of the univerſities would revive or confirm 
nothing but the reputation that this teſtimonial might 


ive ſuch graduates. And as to the laſt clauſe of this 
ſlarute, that ! none ſhall practiſe in the country without 


licence from the preſident and three elects, unleſs he 


be a graduate of one of the univerſities; all the in- 


ference from that would be, that poſſibly two licences 


may be neceſſary where a perſon is not a graduate. In 


the caſe of Dr. Levet, Lord Ch. J. Holt did not think 


this queſtion worth being found ſpecially. The col- | 
lege of phyſicians, without doubt, are more competent 
| Judges of the qualifications of a phyſician than the uni- 
verſi 


ties; and there may be many reaſons for tak ing par- 
ticular care of thoſe who practiſe phyſick in London. 10 


For more learning on this ſubject, ſee 16 Vin. Abr. tit. 
Phyſicians, and Black. Com. 3 V. 122. 4 V. 197). 


PHILOSOPHER'S STONE. Henry VI. granted let- 


ters patent to certain perſons, who undertook to find out 
the philoſopher's ſtone, and to change other metals. into 
gold, Sc. to be free from the penalty of the Stat. 5 Hen. 
4. made againſt the attempts of cbymiſis of this nature. 

Pat. 34 Hen. 6. 3 Inst. 74. See Multiplication of Gold | 


and Silver. | 7 | 
PICARDS, A fort of boats of 15 tuns or upwards, 
uſed on the river Severn, mentioned 34.& 35 H. 8. c. 3. 


Alſo a fiſher-boat, 13 Eliz. 11, 


PICCAGE, (piccagium, from the Fr. piquer, i. e. dene) 


A conſideration, -paid-for-the. hreaking-up-greund to fet 
up booths; ſtalls or ſtandings, in fairs; payable to the 


Lord of the foil, _ 
+»PICLE, (pifellum) A ſmall parcel of land incloſed with 
a hedge; alittle cloſe : this word ſeems to come from the 
Italian picciola, i. e. parvus; and in ſome parts of Eng- 
land it is called pigbie t. Lee 
PIE-POWDER COURT, (curia pedis puluerixati) from 


the French pied, i. pes, and poudreux i. pulurrulentus; Is a 


court held (de hora in horam) in fairs, to adminiſter juſtice 
to buyers and ſellers, and for redreſs of diſorders commit- 
ted in them; ſo called from the duſty feet of the ſuitors ; 
or according to Sir Edward Coke (4 Inft. 272.) becauſe 


.. Juſtice there is done as ſpeedily as duſt can fall from the 


foot. Upon the ſame principal that juſtice among the Jews 


was adminiſtered in the gate of the city, that the proceed- 


1ngs might be the more ſpeedy; as well as publick. Ruth c. 


4. But the etymology given us by a learned modern writer 


is much more ingenious and ſatisfactory; it being derived, 
according to him, from pied puldreaux, a pedlar, in old 
French, and thefore ſignifying the court of ſuch petty 
chapman as reſort to fairs or markets. Barring. Obſerv. 
on Stat. 237. Black, Com. 3 V. za. So, Skene de verbor. 
Anif verbo Pede-pulveroſus fays, the word ſignifies a va- 
gabond , "eſpecially a pedlar, who. hath no dwelling, 


. therefore muſt have juſtice ſummarily adminiſtered to him, 
ux. within three ebbings and three flowings of the ſea. 


Brac. lib. 5g. tract. 1. c. 6. num, 6. calleth it Juſliliam 


Pepoudrous. Of this court, read the ſtatute 17 Ed. 3. c. 2. 
92 of the. 


4 Int. 272. and Gump. Jur. 221. See 


avikon. This among our. 01d Saxons - was called 


ceapung gemot, 1. e. a court for merchandize, or handling 


* 


by preſcription. 
PILA, Is that ſide of mency which is called pile, becauſe | 
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matters of buying and felling. Tis mentioned in Doctor 
and Student, c. 5. who tells us, tis a court incident to 
fairs and markets, to be held only during the time that 
the fairs are kept. Cowell. 2 "MY 
The fair of St. Giles, held on the hills of that name, 
near the city of F/incheſter, by virtue of letters patent of 
K. Edu. 4. hath a court of prepowder of a tranſcendant ju- 
Fiſdliclion; the judges whereof are called juftices of the 
pavilion, and have their power from the biſhop of in- 


| cheſter. Prin. Animad. on 4 luſt 191. See Court of 


Piepowder, and Black. Com. 3 V. 32, &c. See ) Vin. 
Abr. p. 16. i | 
_ PIES, Freres pies, Were a fort of monks; fo called, be- 
cauſe they wore black and white garments, like magpyes. 
They are mentioned by HW alfingham, p. 124. 12 
PIETANTIA, A ſmall portion 1 meat and drink, 
diſtributed to the members of ſome collegiate body, or 
other people, upon a high feſtival, or ſtated anniverſary. 


Libr. Statut. Eccl. Paul. Lond. A. D. 1298. 


PIETANTIARIUS, The pittancer or officer in colle- 
giate churches, who was to diſtribute the ſeveral pittan- 
cas at ſuch times, and in ſuch proportions as the ſeveral 


founders or donors had appointed. See Pittance. _ . 


_ PIG OF LEAD? See Fother. y y; 

- PIGEONS. © Every perſon who ſhall ſhoot at and kill a 
Pigeon, may be committed to the common gaol for three 
months, by two or more juſtices of the peace, or he ſhall 
pay 205. to the Poor of the Pariſh. Stat. 1. ac. 1. c. 27. 
And to ſteal Pigeons in a Pigeon-houſe, ſhut up fo that 
the owner may take them, is felony. 1 Hawk. P. C. 


*PIGEON-HOUSE, Is a place for ſafe keeping Pigeons. 


A lord of a manor may build a Pigeon-houfe or Doyecote 


upon his land, parcel of the manor; but a tenant of the | 
manor cannot, without the lord's licence. 3 Salk. 248. 


Formerly. none but the lord of the manor, or the paxſon, 


might erect a Pigeon- houſe; tho it has been ſince held, 


that any freebolder may build a Pigeon-houſe, on his own 


ground. 5 Rep. 104.  Cro. El 548. Cro. Fac, 382, 


440. A perſon may have a Pigeon-houſe, or Dovecote, 


: 


it is the fide on which there was an impreſſion of a church 
built on piles; and he who brings an appeal of robbery 


againſt another, muſt ſhew the certain hn "oh quality, 
Pilum ſigni- 


price, weight, Sc. valorem £& pilum, wh 
fies figuram monetæ. Fleta, lib. 1. c. 39. 


FILET TVs, Was antiently uſed for an arrow, that had 


a round knob, a little above the head, to hinder it from 
gens far into a mark; from the Lat. pila, which ſigni- 
es generally any round thing like a ball. — Et quod fo- 
hats non N ſagittas . ed piletos. Chart. 
31 
foreft with ſharp or pointed arrows; but within the foreſt, 
for the preſervation of the deer, they were to ſhoot'only 
with blunts, bolts, or Piles: and ſagitta pileta was op- 
poſed to ſguita barbata; as Blunts to ſbarps, in rapiers. 
Matt. Pari. | 3 2 8 . 

PILEUS SUPPORTATIONIS, A cap of maintenance. 
Pope Julius ſent ſuch a cap, with a ſword, to Hen. 8. 
anno 1514. Holling. $27. but there is mention made of 
ſuch a cap by Hovedon, pag. 656. at the coronation of 
Richard the Firſt. Cell. 

PILLORY, (colliftrigium, collum ftringens ; pilloria from 
the Er. pulleur, i. e. depeculator, or pelori derived from 
the Greek n, janua, a door, becauſe one ſtanding on 
the pillory, puts his head, as it were, thro' a door, and 
Opde, video) Is an engine made of wood to puniſh offen- 
ders, by expoſing them to publick view, and rendering 
them infamous. There is a ffatute of the pillory, 51 
H. 3. And by ftatute, it is appointed for bakers, 
foreſtallers, and thoſe who uſe falſe weights, perjury, for- 
gery, Sc. 3 Inſt. 219. Lords of leets are to have a 
pillory and tumbrel, or it will be cauſe of forfeiture of 
the leet ; and a vill may be bound by preſcription to pro- 
vide a pillory, Sc. 2 Hawk. P. C. 73. | 


PILOT, Is he who hath the government of a ſhip, under 
the maſter. Pilots of ſhips, taking on them to conduct 


any ME from Dover, &c. to any place up the river 


ames, 


Game-Law, 2 Fa. 133. See Nu- | 


erſons might ſhoot without the bounds of a 


one 
2 


ths + 
\_ 


Thames, are to be firſt examined and approved by the 
maſter and wardens of the ſociety of Trinity Houſe, &c. or 
ſhall forfeit 10. for the firſt offence, 201. for the ſecond, 
and 40l. for every other offence; one moiety to the in- 
former, the other to the maſter and wardens ; but any 
maſter or mate of a ſhip, may pilot his own veſſel up the 
river: and if any ſhip be loſt, thro” the negligence of any 
pilot, he ſhall be for ever after diſabled to act as a pilot. 
3 Geo. 1.c. 13. Alſo the Lord Warden of the Cinque Ports 
may make rules for government of pilots, and order a 
ſufficient number to ply at ſea to conduct ſhips up to the 
Thames. +4 Geo. 1. c. 21. No perſon ſhall act as a 
pilot on the Thames, &c. (except in collier ſhips) without 
licence from the maſter and wardens of Trinity-Houſe at 
Deptford, on pain of forfeiting 201. And pilots are to be 
ſubject to the government of that corporation, and pay 
antient dues not exceeding 15. in the 3 out of 
wages, for the uſe of the poor thereof. Stat. 5 G. 2. c. 
20. 
By the laws of France, no perſon ſhall be received as 
a pilot, till he has made ſeveral voyages, and paſſed a 
ſtrict examination; and after that, on his return in long 
voyages, he is to lodge a copy of his journal in the Admi- 
rally: and if a pilot occaſion the loſs.of a ſhip, he is to 
pay 100 livres the, and be for ever deprived of the exer- 
cile of pilotage; and if he doth it deſignedly, be puniſhed 
with death. Lex. Mercat. 70, 71. 

The laws of Oleron ordain, That if any pilot deſignedly 
miſguide a ſhip, that it may be caſt away, he ſhall be put 
to a rigorous death, and hung in chains: And if the 
lord of the place where a ſhip be thus loſt, abet ſuch 
villains in order to have a ſhare in the wreck, he ſhall be 
apprehended, and all his goods forfeited for the ſatisfac- 


tion of the perſons ſuffering; and his perſon ſhall be ' 


faſtened to a ſtake in the midſt of his own manſion, which 
being fired on the four corners, ſhall be burned to the 
round, and he with it. Leg. Ol. c. 25. And if the 
fault of a pilot be ſo notorious, that the ſhip's crew ſee an 
apparent wreck, they may lead him to the hatches, and 
ſtrike off his head; but the Common law denies this haſty 
execution: An ignorant pilot is ſentenced to paſs thrice 
under the ſhip's keel, by the laws of Denmark. Lex 
Mercat. 70. | 
Maſters of ſhips ſhall not _ pilots to paſs thro? 
dangerous places, or to ſteer courſes againſt their wills; 
but if there be a difference in opinions, the maſter may 
in ſuch caſe be governed by the advice of the moſt expert 
mariners. - bid, Before the ſhip arrives at her place or 


bed, while ſhe is under the charge of the pilot, if ſheor | 


her goods periſh, or be ſpoiled, the pilot ſhall make good 
the ſame: But after the ſhip is brought to the harbour, 
then the maſter is to take charge of her, and anſwer all 
damages, except that of the act of God, &c. Leg. Ol, 
cap. 23. : 

410 charter parties of affreightment, the maſter gene- 
rally covenants to find a pilot, and the merchant to pay 
him: And in caſe the-ſhip ſhall miſcarry thro? the in- 
ſufficiency of the pilot, the merchant may charge either 
the maſter or the pilot; and if he charges the maſter, 
ſuch maſter muſt have his remedy againſt the pilot. Lex 
Mercat, 30. See Lodmanage. And Strange 249. for the 
conſtruction of the ſtatute relating to the piloting of ſhips. 
3 Geo. 1. c. 13. See alſo 7 Geo. 1. c. 21. 5 Geo. 2. 
c. 20. And 4 Geo. 3. c. 12. | 

PIMP-TENURE.—— Willielmus Hoppeſhort, tenet 
dimidima virgatum terre in Rockhampton de Domino Rege, 
per ſervitium cuſtodiendi ſex demiſellas, ſcil. meretrices, ad 
uſum Domini Regis. 12 Ed. 1. viz. by Pimp-Tenure, 
Blount's Ten. 39. 

PINNAS BIBERE, Or Ad pinnas bibere. The old cuſtom 
of drinking brought in by the Danes, was to fix a pin in 
the ſide of the waſſal bowl, and to drink exactly to the 
pin; as now is practiſed in a ſealed glaſs, &c. This kind 
of drunkenneſs was forbid the clergy, in the council at 
London, Anno 1102. Preſbyteri non eant ad potationes, nec 
ad pinnas bibant. . Cowell. 

PIPE, (Pipa,) Is a roll in the Exchequer, otherwiſe 


called The great Roll, anno 3) E. 3. c. 4. See Clerk of 


the pipe. It is alſo a meaſure of wine, containing two 


. 
hogſheads, or half a ton, that is, one hundred and twents 
ſix gallons; mentioned in 1 R. 3. c. 3. - 
PIQUANT, A French word for ſharp, made uſe of 


to expreſs malice or rancour againſt any one. Law 7; 
Dia. | 


any fixed place of reſidence, who acknowledge no ſove- 
reign and no law, and ſupport themſelves by pillage ard 
depredations at ſea : But there are inſtances wherein the 
_w pirata has been formerly taken for a ſea captain, 
Tbe crime of piracy, or robbery and depredation upon 
the H1GH SEAS, is an offence againſt the univerſal law of 
ſociety; a pirate being, according to Sir Edward Coke, 
(3 bh 113.) boſtis humani generis, As therefore he has 
renounced all the benefits of ſociety and government, and 
has reduced himſelf afreſh to the ſavage tate of nature, 
by declaring war againſt all mankind, all mankind myſt 
declare war againſt him: So that every community hath a 
right, by the rule of ſelf-defence, to inflict that puniſh. 
ment upon him, which every individual would in a ſtate 
of nature have been otherwiſe intitled to do for any in- 
_ of his perſon or perſonal property. Black. Com, 4. 
. 
irates are enemies to all: They are denied ſuccour by 
the law of nations; and by the Civil law, a ranſom pro- 
miſed to a pirate, if not complied with, creates no wrong; 
for the law of arms is not communicated to ſuch, neither 
are they capable of enjoying that privilegs, which lawful 
enemies are intitled to in the caption of another. Lex 
Mercat. 183. If a pirate enters a port or haven, and aſ- 
faults and robs a merchant ſhip at anchor there; this is 
not piracy, becauſe it is not done upon the high ſea; 
but it is a robbery at the Common law, the act being infra 
corpus comitatus : And if the crime be committed either 
ſuper altum mare, or in great rivers within the realm, 
which are looked upon as common highways, here it is 
piracy. Moor 756. | 
It has been held, that piracy being an offence by the 
Civil law only, ſhall not be included in a ſtatute ſpeaking 
133 of felonies, as to benefit of clergy, Sc. which 
all be conſtrued only of thoſe felonies which are ſuch by 
our law ; as thoſe piracies are which are committed in a 
port or creek, within the body of a county. 2 Hauk, 


If a ſhip be riding at anchor at ſea, and the mariners 
part in their ſhip boat, and the reſt on ſhore, ſo that none 
are left in the ſhip; and a pirate attack her, and com- 
mits a robbery, it is piracy. 14 Ed. 3. And where a 
pirate aſſaults a ſhip, and only takes away ſome of the 
men, in order to fell them for ſlaves; this is piracy: 
And if a pirate makes an attack on a ſhip, and the maſter 
for the ae e is compelled to give his oath to pay a 
certain ſum of money, tho” there be no taking, the ſame 
is piracy by the Marine law; but by the Common law 
there muſt be an aclual taking, as in caſe of robbery on 
the highway. Lex Mercat. 185. But the taking by a 
ſhip at ſea, in great neceſlity, of victuals, cables, ropes, 
Sc. out of another ſhip, is no piracy ; if hat other ſbi 
— 8 them, and paying or giving ſecurity therefore. 

1d. 183. 

A * takes goods upon the ſea, and ſells them, the 
property is not altered, no more than if a thief on 
land had ſtolen and ſold them. 27 Ed. 3. cap. 13. 
Godb, 193. Yet by the laws of England, if a man com- 


mit piracy upon the ſubjects of any other prince, and 


brings the goods into England and ſells them in a mavket- 
overt, the ſame ſhall be binding, and the owners be con- 
cluded. Hob, yg. 


pirate making an attack upon another ſhip, is conquered 
and taken by the other, by the law marine the admiral 
may make reſtitution of the goods to the owners, if they 
are fellow ſubjects of the captor's, or belong to any ſtate 
in amity with his ſovereign, on paying the colts and 
charges, and making the captor an equitable conſidera- 
tion for his ſervice. Lex Mercat. 184, If a pirate at 
ſea aſſault a ſhip, and in the engagement kills a perſon in 
the other ſhip, by the Common law all the Pe! 14 


PIRATES, ( Pirate) Are common fea rovers, without 


When goods are taken by a pirate, and afterwards the | 
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board the pirate ſkip are principals in the murder, altho? | 


enter the other ſhip; but by the Marine law, they 
1 the wound 955 ſhall be principals, and the 
reſt acceſſaries, if the parties can be known. Telu. 135, 
It has been holden, that there cannot be an acceſſary of 
piracy, but if it happens, that there is an acceſſary up- 
on the ſea, ſuch acceſſary may be puniſhed by the Civil 
law before the Lord Admiral: And it was made a doubt, 
whether an acceſſary at land to a felony at ſea, was triable 
by the admiral, within the purview of 28 Hen. 8. Tho 
this is ſettled by 11 & 12 M. 3 which provides that ac- 
ceſſaries to piracy, before or after, ſhall be inquired of, 
tried and adjudged according to the ſaid ſtatute. 2 Hawk. 


* caſe the ſubjects of a prince in enmity with the crown 
of England, enter themſelves ſailors on board an Engliſh 
pirate, and a robbery is committed by them, who are af- 
terwards taken; it is felony in the Enghſb, but not in the 
ſtrangers : But in antient times it was petit treaſon in 
the Engliſh, and felonly in the ſtrangers : And if any 
Engliſbman Eommits piracy upon the ſubjects of any 
prince or ſtate in amity with England, they are within 
the ſtat. 28 H. 8. If the ſubjects of any nation or king- 
dom in amity with England ſhall commit a piracy on 
the ſhips or goods of the Engliſh, the ſame is felony, 
and puniſhable by this ſtatute : And piracy committed by 
the ſubjects of France, or any other country in friend- 
ſhip with us, upon the Britiſþ ſeas, is properly puniſh- 
able by the crown of England only. Lex. Mercat. 186, 

187. , 
h piracy is attempted on the ocean, if the pirates are 
over-come, the takers may immediately inflict a puniſh- 
ment, by hanging them up at the main-yard end; tho 
this is underſtood where no legal judgment may be obtained; 
hence if a ſhip on a voyage to any part of America, or the 
plantations there, on a diſcovery of thoſe parts, is at- 
tacked by a pirate, but in the attempt the pirate is over- 
come ; the pirates may be forthwith executed, without 
2 ſolemnity of condemnation, by the Marine law. 
[bid. 184. : 

By the antient Common law, piracy, if committed by 
a ſubject, was held to be a ſpecies of treaſon, being con- 
trary to his natural allegiance; and by an alien to be 
felony only: But now, ſince the ſtatute of treaſons, 25 
42% c. 2. it is held to be only felony in a ſubject. 
3 Infl. 113. 


Formerly it was only cognizable by the admiralty 


courts, which proceed by the rules of the Civil law. But, 
it being inconſiſtent with the liberties of the nation, that 
any man's life ſhould be taken away, unleſs by the judg- 
ment of his peers, or the Common law of the land, the 
ſtatute 28 Hen. 8. c. 15. eſtabliſhed a new juriſdiction for 
this purpoſe ; which proceeds according to the courſe of 
the Common law. Black. Com. 4 V. 71. 

By ſtat. 28 Hen. 8. c. 18. all robberies committed by 
pirates, ſhall be inquired of, heard and determined in 
any county of England, by the King's commiſſion, as if the 

ences bad been committed on land; and ſuch commiſſion 
ſhall be directed to the Lord Admiral, and other perſons, 
as ſhall be named by the Lord Choncellor, who ſhall de- 
termine ſuch offences after the common courſe of the laws of 
the kingdom uſed for felonies and robberies, Sc. and award 
Judgment and execution as againſt felons for any felon 
done on the land ; and the offenders ſhall ſuffer death, 
loſs of lands and goods, as if they had been attainted of 
ſuch offence committed on land, c. 

This ſtatute doth not alter the offence of piracy, but 
leaves it as it was before, viz. Felony only by the Civil 
law ; but giveth a trial according to the Common law, 
and inflits death, Sc. as if the offenders had been con- 
ricted of any felony done upon the land. 3 Inf. 112. 
H. E. C. 57. And no attainder for this offence corrupts 
the blood, the ſtatute mentioning only that the offender 
ſhall ſuffer death, loſs of lands, &c. as if he were at- 
lanted of a felony at Common law; but ſays not, that 
the blood ſhall be corrupted. 3 inf. 112. Likewiſe the 

is to be tried on the ſtatute, to forfeit his 
1 Sc. which are not forfeited by the Civil law. 1 


— 


1 
11812, 3. c. J. enacts, That all piracies, commit- 
ted on the ſea, or in any haven, Sc. where the admiral 
hath juriſdiQtion, may be tried at ſea, or on the land, in 
any of his Majeſty's iſlands, Sc. abroad, appointed for 
that purpoſe, by commiſſion, under the Great Seal, or 
ſeal of the admiralty, directed to ſuch commiſſioners as 
the King ſhall think fit; who may commit the offenders, 
and call a court of admiralty, conſiſting of ſeven perſons at 
leaſt, or for want of ſeven, any three of the commii- 
ſioners may call others; and the perſons fo aſſembled 


may proceed according to the courſe of the admiralty, paſs 


ſentence of death, and order execution, Sc. And com- 
miſſions for trial of offences within the Cinque Forts, 
ſhall be directed to the warden of the Cinque Forts, and 
the trial to be by the inhabitants of the ports. And if 
any natural born ſubjefts or denizens, ſhall commit 
piracy againſt any of his Majeſty's ſubjects at ſea under 
colour of any commiſſion from any foreign prince, they 
ſhall be adjudged pirates: if any maſter of a ſhip, or ſea- 
man give up his ſhip to pirates, or combine to yield up, 
or run away with, any ſhip; or any ſeaman lay violent 
hands on his commander, or endeavour a revolt in the 
ſhip, he ſhall be adjudged a pirate, and ſuffer according- 
ly; alſo if any perſon diſcover a combination for 1 
away with a ſhip, he ſhall be intitled to a reward of 104. 
for every veſſel of 100 tons, and 1 51. if above: And all 


perſons who ſet forth any pirate, or be aſſiſting to thoſe 


committing piracy ; or that conceal ſuch pirates, or re- 
ctive any veſſel or goods piratically taken, ſhall be deem- 
ed acceſſary to the piracy, and ſuffer as principals. The 
6 Geo. 1 makes the fat. 11 C 12 V. 3. c. J. perpetual. 

And by 8 Ge. 1. c. 24, Maſters of ſhips trading with 
pirates, or furniſhing them with ſtores, c. and perſons 
correſponding with pirates, are declared guilty of piracy ; 
and ſhall be tried according to 28 Hen. 8. and 11 & 12 
W. z. and ſuffer death, forfeit lands, Sc. Ships fitted 
out with deſign to trade with pirates, and the goods 
ſhall be forfeited : And maſters of ſhips, and ſeamen of 
ſhips carrying guns, being attacked by pirates, if they do 
not defend their ſhips, ſhall forfeit their wages, and be 
impriſoned ſix months; but ſeamen wounded in defence 
of ſhips againſt pirates, ſhall be admitted into Greenwich 
hoſpital, &c. . 

When an Engliſb ſhip ſhall have been defended by 
fight againſt pirates, and any of the officers or ſeamen be 
killed or wounded, the judge of the admiralty, or mayor 
or chief officer of any port, aſſiſted by four merchants, may 
by proceſs levy a ſum not exceeding 2 per cent. of the 
value of the ſhip and goods defended, to be diſtributed 
among the officers and ſeamen, or the widows and children 
of the perſons killed. Lex Mercat. 186. Pirates are 
always excepted in general pardons : And indictment for 
piracy muſt alledge the fact to be done upon THE SEA : 
and have both the words felonice and piratice, &c. 

By 18 Geo. 2. c. 30. All ſubjects who during any 
war, ſhall commit hoſtilities on the ſea againſt any of his 
Majeſty's ſubjects by colour of any commiſſion from the 
enemy, or adhere, or give aid tothe enemy upon the ſea, 
may be tried as pirates, in the court of Admiralty, on 
ſhip-board or on land, and being convicted ſhall ſuffer 
death, Sc. as other pirates, Sc. by the flat. 11 W. 3. 
But perſons convicted on this act, ſhall not be tried for the 
ſame crime as for high-treaſon ; but if not tried on this 
act, may be tried for high-treaſon on the Par. 28 H. 8. 
c. 15. Vide Staunf. P. C. 10. 3 Inft. 112. 2 Hale's 


Hiſt. P. C. 369, 370. 1 Hawk. P. C. 98. 


In the conſtruction of 28. H. 8. c. 15. the following 
opinions have been holden : 

That it does not alter the nature of the offence, fo as 
to make that, which was before a felony only by the Civil 
law, now become a felony by the Common law ; for the 
offence muſt till be alleged as Done veon THe SEA, and 
is no way cognizable by the Common law, but only by 
virtue of this flatute ; which, by ordaining that in ſome 
reſpects it ſhall have the Ike trial and puniihments as are 
uſed for felony at Common law, ſhall not be carried ſo 
far as to make it alſo agree with it in other particulars, 
which are not mentioned ; from hence it follows that 
this offence remains, as before, of a ſpecial nature, and 

that + 


„ 


that it ſhall not be included in a general pardon of all 


| felonies. 3 Inſt. 112. 2 Hale's Hiſt. P. C. 350. Moor, 


756. 3 Infl. 112. G. Lit. 391. ; 
From the ſame ground it follows, that no perſon 1n re- 


ſpect of this ſtatute, be conſtrued to be, or puniſhed as 


acceſſaries to piracy before or after, as they might have 
been, if it had been made felony by the ſtatute, whereby 
all thoſe would incidentally have been acceſſaries in the 
like caſes in which they would have been acceſſaries to a 
lelony at Common law; therefore acceſlaries to piracy, 
being neither expreſsly named in the ſtatute, nor by con- 
ſtruction included, remain as they were before, and were 
triable by the Civil law, if their offences were committed 
on the ſea; but on the land, by no law, until 11 & 12 
IV. g. c. J. for 2 & 3 Ed. 6. c. 24. which provides againſt 
acceſlaries in one county to a felony in another, extends 
not to acceſſaries to an offence committed in no county 
but on the ſea , but by 11& 12 W. g. they are triable in 
like manner as the principals are by 28 H. 8. 3 Iuſt. 

112. 1 Hawk. P. C. 99. 

From the ſame ground it follows, that an attainder for 
this offence corrupts not the blood, for tho' the ſtatute 
ſays, that the offender ſhall ſuffer ſuch pains of death, 
Sc. as if he were attainted of a felony at Common law, 
yet it ſays not, that the blood ſhall be corrupted, 3 nf. 
112. 1 Hawk. P. C. 99. 

Yet it has been reſolved, that an offender ſtanding 
mute on an arraignment, by force of this ſtatute, ſhall 
have judgment of peine fort & dure; for the words of 
the ſtatute are, that a commiſſion ſhall be directed, Sc. 
to hear and determine ſuch offences after the common 
courſe of the laws of the land. 3 fe. 114. Dyer 241. 


Pl. 49, 308. Pl. 73. 


It hath been holden, that the indictment for this of- 
fence muſt alledge the fact to be done at ſea, and muſt 
have the words felonice and piratice; and that no offence is 
puniſhable by virtue of this act as piracy, which would 
not have been felony if done on the land, conſequently 
taking an enemy's ſhip, by an enemy, is not within the 
ſtatute. 3 Inſt. 112, 1 Roll, Rep. 115. 1 Hauk. P. C 
100. a 

It is agreed, that this ſtatute extends not to offences 
done in creeks or ports within the body of a county, be- 
cauſe they are and always were, cognizable by the Com- 
mon law. Mor 756. 1 Roll. Rep. 175. 1 Hauk. P. 
C. 100. 

Piracies on the ſea, excepted out of the general par- 
don, 20 Geo. 2. c. 52. ſeft. 13. See 16 Via 
Pirates. | 

PIRATES GOODS. In the patent to the admiral he 
has granted him bona piratar : The proper goods of pirates 
only paſs by this grant; and not piratical goods. So it is 
of a grant de bonis felonum, the grantee ſhall not have 

s ſtolen, but the true and rightful owner. But the 
King ſhall have piratical goods, if the owner be not 
known. 10 Rep. 109. Dyer 269. Jenk. Cent. 925. 

PISCARY, ( Piſcaria, vel privilegium piſcandi) Is a 
right or liberty of bing in the waters of another perſon: 
And there are three ſorts of piſcaries, libera pifcaria , Se- 
paralis piſcaria; and communts piſcaria. See Fiſhing, and 
Common of Piſcary. And Zack. Com. 2 V. 34, 39. 

PISCENARIUS, Is uſed in our records for a fiſh- 
monger. Pat. 1 E. 3. part. 3. m. 13. 

PIT, Is a hole wherein the Scots uſed to drown women 
thieves; and to ſay condemned to the pit, is as when we 
ſay condemned to the gallows. Skene. 

PIT AND GALLOWS- See Ha and Furca. 

PITCHING-PENCE, Money, (commonly a peny,) paid 
for pitching, or ſetting down every bag of corn, or pack 
of goods, in a fair or market. 

PIT TANCE, (Pitancia, modicum) A little repaſt, or re- 
fection of fiſh or fleſh, more than the common allowance. 
Johannes Dei Gratia, Sc. Cinceſſimus, Sc. In 
uſus pauperum, & ad refettionem monachorum, qui illis die- 
bus officia diuina pro defunctis celebrabant, que refeclio pi- 
tancia vocat*, Sc. Rot. Char, ad Hoſpital. S. Salva- 
tor. Sancti Edmundi, &c. An. 1 Reg. Johan. p. 2. 

PLACARD, (Fr. plaquart, Dutch placcaert) Hath ſe- 
veral ſignifications: In Hance, it is a table, wherein laws, 
orders, c. are written and hung up; in Holland, it is an 


n. Abr. tit. 
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edict or praclamation; alſo it ſignifies a writing of fac. 
conduct; with us it is little uſed, but is mentioned as 4 
licence to uſe certain games, Ec. in the far. 2 C 3 f 
M. c. J. See 33 H. 8. c. 6. 

PLACE, (Locus) Where a fact was committed, is to 
be alledged in appeals of death, indictments, Sc. Ang 
place is conſiderable in pleadings, in fome caſes; Where 
the law requires a thing to be ſet down in- a certan 
place, the party muſt in his pleadings ſay, it was done 
there. O. Lit. 282. When one thing comes in the 
place of another, it ſhall be ſaid to be of the ſame nature. 
as 5 caſe of an exchange, Cc. Sbep. Epit. 700. See 
Local. a 

PLACITA, Pleas, or pleadings, or debates and trials 
at law. Placita is a word often mentioned in our hiftories 
and law books: At firſt it ſignified the public aſſemblics 
of all degrees of men where the King preſided, and th 
uſually conſulted upon the great affairs of the kingdom, 
and theſe were called pod: Placita, becauſe generalita; 
univerſorum majorum tam clericorum quam laicorum ibider 
conventebat : This was the cuſtom in Francs, as well as 
here, as we are told by Bertinian, in his Annals of France, 
in the year 767. Some of our hiſtorians, as Sies f 
Durham, and others, who wrote above 300 years after- 
wards, tell us, that thoſe aſſemblies were held in the 
open fields : and that the placita generalia, and curia regs, 
were what we now call a parliament : It 15 true, the lords 
courts were ſo called, viz. Placita generalia, but oftener 
curiæ generales, becauſe all their tenants and vaſſals were 
bound to appear there. 

We alſo meet with placitum nominatum, i. e. the day 
appointed for a criminal to appear and plead, and make 
his defence. Leg. H. 1. cap. 29, 46, 50. Placitum frac- 
tum, i. e. when the day is paſt. Leg. H. 1. cap. 59. 
Lord Coke tells us, that the word is derived from pl. 
cendo, quia bene placitare ſuper omnia placet : this ſcems 
to be a very fanciful derivation of the word: it ſecmsra- 
ther to be derived from the German plats, or from the 
Latin plateis, i. e. fields or ſtreets where theſe aſſemblies 
or courts were firſt held. But this word placita did ſome- 
times ſignify penalties, fines, mulcts, or emendations, 
according to Gervaſe of Tilbury, or the Black Bock in the 
Exchequer, /:b. 2. tit. 13. Placita autem dicimus pana 
pecuniarias in quas incidunt delinquentes. So in the laws of 
Hen. 1. cap. 12, 13. Hence the old rule of cuſtom, 
Comes, habet tertium denarium placitorum, is to be thus 
underſtood ; the Earl of the county ſhall have the third 
part of the money due upon mulcts, fines and amer- 
ciaments, impoſed in the afliſes and county coults. 
Cowell. 

PLACITARE, i. e. Litigare & cauſas agere, to plead: 
And the manner of pleading before the Congug# was 
Coram aldermanno & proceribus & coram hundredarus, 
Sc. MS. in Bibl. Cotton. 

PLACITATOR, A pleader: Ralf Flambard is record- 
ed to be /otrus regni placitator, Temp. W. 2. See. ge, 
the laſt clauſe of placita. 3 

PLAINT, (Fr. plainte, Lat. querela) Is the exhibiting 
any action, in writing; and the party making bis plan 
is called the plaintiff, Kitch. 231. A plaint in an in- 
ferior court is the entry of an action, after this manner 
A. B. complains of C. D. of a plea of treſpaſs, &c. and 
there are pledges of proſecuting, that is to ſay, John Doe and 
Richard Roe. 

The firſt proceſs in an inferior court is a plant, which 
is in the nature of an original writ, becauſe therein is briefly 
ſet forth the plaintiff's cauſe of action; and on this plant 
there may iſſue a pone, till the return of a nibil, upon 
which a capias will lie againſt the body of the defendant. 
2 Lill. Abr. 294. q 

Where a plaint is levied in an inferior conrt, the * 
fendant muſt be firſt diſtrained for nom appearance l 
ſomething of /mall value; then if he doth not 4 0 
farther diſtreſs is to be taken to a greater value, 4" 2 
on; if all his goods are diſtrained on the firſt 1 pz 
tachment may be iſſued out of B. R. againſt the © 15 17 
Sc. Ibid. A plaintiff in an e may abridge bis P® 
of any part whereupon a bar is pleaded. 21. Hen. 8. C. 3. 
See County Court. And Black. Com. 3 V. 273. PLAINT 
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AINT in a ſuperior court, is aid to be the cauſe for 
Ms the plaintiff complains againſt the defendant ; and 
for which he obtains the King's writ : For as the Kin 
denies his writ to none, if there be cauſe to grant it; fo 
he grants not his wo to any, without there be cauſe al- 

ed for it. 2 Lill. 294. : 
fads, A plank of wood. Cowell. ; 

PLAISTERERS, Not to exerciſe the art of a painter 
in London. 1 Fac. 1. c. 20. : 

PLANTATION, (Plantatio, Colonia) Is a place where 

ople are ſent to dwell; or a company of people tranſ- 

lanted from one place to another, with an allowance of 
and for their tillage. Litt. Dit. 

All waſtes, which the natives in any country make no 
uſe of, nor can receive any damage by their being in the 
hands of others, may lawfully be poſſeſſed by planters: If 
a nation or people be expelled out of their own land, 
they may ſeek void places in ſome other country, 
and there may juſtly plant; and the immediate poſſeſ- 
ſing ſuch plantations creates a right againſt all perſons but 
he who hath empire there. Lex Mercat. 156. And where 
perſons having arrived in any territories and planted there, 
it before they can reap the fruits of their labour, the ne- 
ceſlities of human life are wanting, by the laws of nature 
they may force a ſubſiſtance from a neighbour planter ; be- 
cauſe a ſubſiſtence belongs to every man, unleſs he has 
merited to loſe the life he ſeeks to preſerve. 1b1id. 

Our plantations abroad are chiefly iſlands in America, 
over which there are particular governors; and the iſlands 
of Jamaica and Barbadoes, with ſome others, are very 
populous, and much frequented by unfortunate perſons, 
who have fo great advantages in trade, that by their 
induſtry, their preſent misfortune is often attended with a 
future (hire? by accumulating wealth from the pro- 
duct of theſe foreign colonies. Geograph. Epitom. 228. 

The Engliſb Plantations contain Jamaica, Barbadoes, 
Virginia, Maryland, New England, New-York, Carolina, 
Bermudas, and the Leeward Iſlands, &c. And there is late- 
ly a ſettlement in America much encouraged, called Geor- 

gia, under the management of truſtees, &c. The planta- 
tion Iſlands being got by conqueſt, or by the King's 
ſubjects going in ſearch of ſome prize, and planting them- 
ſelves there, the King is not reſtrained by the laws of 
England to govern them by any particular laws, but 
govern them by what law be will: but it has been adjudg- 
ed, That the laws and cuſtoms by which the people of any 
iſland or plantation were governed before the conqueſt 
thereof, bind them until new laws are given; for there is 
a neceſſity that the former ſhall be in force till the new 
are obtained, and even then ſome of their old cuſtoms 
may remain, as they do in Barbadoes, Sc. If an unin- 
habited country be newly found out by Enghſb ſubjects, 
all the laws of the kingdom of England are immediately 
in force there. 2 Salk. 411. 3 Mod. 159. 4 Mod. 225, 
226. See Black. Com. 1 V. 106. 4 V. 245. 

For the ſeveral ſtatutes relating to the plantations, ſee 
Table to the Statutes. 

PLATE, Hoy, or ſmall water veſſel, 13 Elix. cap. 15. 

A tax laid on perſons poſſeſſed of ſilver plate. 29 Geo. 2 
c. 14. 

Allo veſſels, £c. of gold and ſilver are called plate, 
as well as in law, as in trade. 

By) S8 M. 3.c. 19. . 3. Publick houſes were pro- 
hibited to uſe plate. After this part of the act had lain 
dormant many years, a ſet of informers ſuddenly aroſe, 
and brought a number of actions for the penalties, for- 
feited by virtue of the act, whereupon many publicans 
raiſed a ſum of money to pay the expence of a bill to re- 
peal this clauſe, and obtained an act for the repeal, which 


b en; 9 Geo. 3. c. 11. J 1. See Table to the Statutes tit. | fendan 
old. 


PLAYHOUSE, Playhoyſes were originally inſtituted 
with a deſign of recommending virtue and expoſing vice 
and folly , therefore are not in their own nature nuſances : 
but it hath been holden, that a common playbouſe may be 
a nuſance, if it draw together great numbers of coaches, 

c. as prove generally inconvenient to the places adja- 
cent. 5 Mod. 142. 

If any perſons in plays, c. jeſtingly or profanely uſe 
the name of God, they forfeit 100. 1 Fac. 1. C. 21 


» 
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And players ſpeaking any thing in derogation of religion, 
Sc. are liable to-forfeitures and impriſontnent. 1 El. 
Alſo acting plays or interludes on a Sunday, is ſubject to 
penalties, by 1 Car. 1. cap. 1. 

No perſon ſhall act any new play, or addition to an old 
one, Sc. unleſs a true copy thereof, ſigned by the maſter 
of the playnuſe, be ſent to the Lord Chamberlain four- 
teen days before afled ; who may prohibit the repreſent- 
ing any ſtage 0 And perſons, acting contrary to ſuch 
prohibition, forfeit gol. and their licences, Sc. Stat. 
10 Geo. 2. c. 28, And by this ſtatute, no licence is to 
be given to act plays, but in the city and liberties of Meſt- 


minſter, or places of his Majeſty's reſidence. bid. See 


Nuance, | 

PLAYS AND GAMES, See Ny/ance, Gaming. 

PLEA, (Placitum) Is that which either party alledges 
for himſelf in court, in a cauſe there depending to be tried: 

Pleading in a large ſenſe, contains all the matters 
which come after the declaration, till iſſue is joined; but 
is commonly taken for the defendant's anſwer to the de- 
claration, 

Pleas are divided into pleas of the crown, and common 
pleas, pleas of the crown are all ſuits in the King's name, 
for offences committed againſt his crown and dignity, 
and alſo againſt the peace, Common pleas are thoſe that 
are agitated between common perſons, in civil caſes : 
And pleas may be farther divided into as many branches as 
action; for they ſignify all one. S. P. C cap. 1. 4 It. 
10 


A plea to the action is that which goes to the merits of 
the cauſe or action; and is general to the declaration, or 
a ſpecial plea: A general plea in debt or contract, is 
He owes nothing : In debt on bond, Tis not his deed, or 
He paid it at ibe day; in action of the caſe upon a pro- 
miſe, He did not promiſe; in treſpaſs upon the caſe, Not 
guilty , in covenant, performance of covenants, c. 

A ſpecial plea contains the matter at large, concluding 


to the declaration or action; and ſpecial pleas are many, 


as by dureſs and per minas, and in juſtification, that in aſ- 
fault and battery, the plaintiff ſtruck the firſt blow, c. 


In waſte, on nul waſte pleaded, the defendant cannot 


plead juſtifiable waſte; but he may give in evidence, 
lightning, enemies, Sc. to prove it to be no waſte: 

e is to confeſs the fact, and plead ſpecially in theſe caſes. 
Finch 362, 378. 1 Inft. 282, 372. 

Special pleas in anſwer to the declaration, are pleas in 
bar, or in abatement ;, and every plea muſt be pleaded 
either in bar to the action, or in abatement to the writ 
upon which the action is framed, or it is but a diſcourſe, 
and not a plea, 

Special pleas are drawn up in form, ſetting forth the 
matter pleaded, Sc. and muſt be ſigned by counſel, or 
they will not be received: A foreign plea is to be ingroſ- 
ſed in parchment, and ſigned by counſel, and be put 
in, on the oath of defendant, that the plea is true. 
Fraciiſ. Attorn. Edit. 1. pag. 80. And when a defendant 
hath pleaded, the plaintiff anſwers the defendant's 
plea which is called a replication; and the defendant 
anſwers the replication, by rejornder ; which the plain- 
tiff may anſwer by ſurrejoinder; and ſometimes, (tho' ſel- 
dom,) pleadings come to rebutter ; in anſwer to ſur re- 
joinder; and ſurrebutter, 1 Inſt. 303. 


The order of pleading. 
In good order of pleading, a perſon ought to plead. 


iſt, To the juriſdiction of the court. 
2dly, To the perſon of the plaintiff, and next of the de- 
4 


3dly, To the writ. 

athly, To the aclion of the writ. 

5thly, To the count or declaration. 

6thly, To the aclion itſelf, in bar thereof: 


A plea to the juriſdition is called a foreign plea, be- 
cauſe it alledges that the matter ought to be tried in ano- 
ther court, c. 


Pleas to the perſon, have been formerly fix, viz. ville- 


nage, outlawry, excommunication, the party an alien, 
8 0 


out 


PL © 
out of protection, and profeſſed in religion; but the laſt 
is now no plea. 

The plea to the writ, c. is for variance between the 
writ and record, death of parties, miſnomer, jointenancy, 
Sc. and may be to the writ and bill, or count together. 

Pleas to the count or declaration, are variance between 


the writ and count, ſpecialty or record, incertainty, &c, 
and all theſe are properly pleas in abatement. 


matter which ſheweth the plaintiff had no cauſe to have 
the writ brought. And a plea in bar to the aclion itſelf, 
is when defendant pleadeth a plea which is ſuffi- 
cient to overthrow the action. Kitch. 95. 
196. Pleas in bar, ſuch as a releaſe, the ſtatute of li- 
mitations, agreement with ſatisfaction, Cc. deſtroy the 
plaintiff's action for ever: but pleas in abatement are tem- 
porary and dilatory, and do not deſtroy the action, only 
flop the cauſe for a while, till the defect is removed; as 
where there is ſome fault in the writ or declaration, miſno- 
mer of the defendant, where the plaintiff is excommuni- 
cate, Sc. A plea to the juriſdiction, of miſnomer, or any 
other plea in abatement, cannot be pleaded after an im- 
parlance; tho' a plea in bar may, becauſe that goes to 
_ deſtroy the action. 2 Lutw. 1174. 

Pleas in bar may come after a continuance, or general 
imparlance; but if ſuch plea be firſt pleaded, the defend- 
ant ſhall not be admitted afterwards to plead in abate- 
ment of the writ, which is allowed to be by plead- 
ing in bar to the action: yet matter of record may be 
ſhewn in arreſt of judgment, and thereby the writ be abat- 
ed. Hob. 280, 281. - 

By imparlance a writ or bill is admitted to be good, fo 
that after it, plea in abatement ought not to be received 
but if it be accepted, and the plaintiff doth demur to it, 
the demurrer is good : After defendant hath pleaded in 
abatement, and before he pleads directly in bar, he may 
demur to the declaration, as he may where he is adviſed 
that the declaration is inſufficient, Sc. Prat, Solic. 235, 
2.36. 
Ir has been reſolv'd, That where a plea is in abatement, 
if it be of neceſſity that the defendant muſt diſcloſe matter 
of bar, he ſhall have his election to take it either by way 
of bar, or abatement. 2 Mod. 65. If defendant can have 
no advantage by pleading in abatement, or by demurring, 
he may afterwards plead in bar; and before he pleads any 
ſpecial matter in bar, he may plead in general, viz, A re- 
leaſe or deſeaſance; acceptance of other things; tender 
of amends; concord or accord; arbitrament; auterfoits 
bar by former judgment; the ſtatute. of limitation; diſ- 
ability of plaintiff; privilege of defendant, or other mat- 
ter; for ſeveral matters pleadable in abatement, may be 
pleaded in bar. Pract. Attorn. 1 Edit. 82. Alſo he may 
plead another action depending of the ſame nature, for 
the ſame thing, Sc. and if a perſon miſtaking his firſt 
action, bring another action without diſcontinuing the 
firſt, this plea may be pleaded. 1 Salk. 392. 

There is likewiſe a plea puis darrein continuance, where 
defendant bath pleaded a plea, and before trial there hap- 
pens ſome new matter, which will avoid the action: It 
may be pleaded after iſſue joined, at any time before ver- 
dif, but after verdict, and before day in bank, there is 
no day to plead it; ſo that the remedy is by audita quere- 
la, Cro. Jac. 646. 

A defendant with leave, may plead ſeveral matters; but 
if any ſuch matter be excepted to, and found inſufficient, 
coſts ſhall be given: And no dilatory plea ſhall be allowed 
in any court of record, unleſs the truth of it be proved 
by affidzoit ; or ſome probable matter be ſhewn. 4 & 
5 Ann. cap. 16. | | 

When a declaration, or bar, are defeCtive in circum- 
ſtances of time, place, c. this may be helped by the 
pleading of the adverſe party to it; but not if it be in- 
/ifficient in matter. 2 Ventr. 222. 1 Danv. Abr. 156. If 
defendant pleads a dilatory and frivolous plea, to hinder 
plaintiff from going to trial; the court, on motion, will 
order defendant to plead ſuch a plea as he will ſtand to, 
or accept of a demurrer to his plca, on arguing where- 
of, if the plea be not good, the court will not after per- 
mit him to amend it; and when a dilatory plea in abate- 
ment is over ruled, there ſhall be a re/pondeas oufter, except 


A 
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an iſſue be joined on it. 6 Med. 102. And if a ples in 
bar, is over- ruled, judgment ſhall be given againſt defer. 
1 Lutw, 42. if | 

| Where it is doubtful between the parties, whe 
plea be good or not, it eannot — by * 
on motion, but there ought to be a demurrer to the % 
and on arguing thereof, the court will judge of the 2e, 


| whether good or bad: And no advantage ean be had 
Plea to the aftion of the writ is where one pleadeth ſuch | 1 


double pleading; without ſperial demurrer. 2 Lill. A- 
310. Latw. 422. But tho the court is to judge of plead. 
ing, they will not direct am perſon bow to plead, notwith. 
ſtanding the matter be difficult ; for Ihe parties muft pla 
at their peril, and counſel are to adviſe, &c. 

If plaintiff*s attorney will conſent, defendant ma 
waive his plea pleaded, without moving the court; and 
if he will not conſent, it cannot be done without movi 
the court. Tin 1651. A defendant may waive his ſpe. 
cial plea, and plead the general iſſue, if there be no join- 
der in demurrer. 2 Salk. The defendant, before joinder 
in demurrer, may amend his plea; and ſo after joinder in 
demurrer, before argued : And where defendant has de- 
murred, and the plaintiff joined; the court will often al. 
low him to withdraw his demurrer, and plead to the ac- 
2 if plaintiff hath not been put by a trial. Pragy, 

c. 303. 

Defendant had leave to plead de novo in four days, with- 
in which time he ought to have pleaded in chief; but in- 
ſtead of that, he pleaded an outlawry of the plaintif;, 
Sc. and thereupon plaintiff ſigned judgment for want 
of a good plea; but on payment of coſts, Sc. and plead. 
ing to 1ſſue immediately, judgment was ſet aſide, Nad. 
Ca. m L. and E. 289. 

A plea may be amended, if it be but in paper, and not 
entered, paying cos If after the defendant hath pleaded, 
the plaintiff alters his declaration, the defendant may al- 
ter his plea, 2 Lill. 322. Pleas, Cc. in Engliſh, may be 
amended in paper, or on record, and even 7 udgment, 
on payment of coſts, Sc. by Stat. 4. Geo. 2, Falſhood in a 
plea, if not hurtful to plaintiff, nor beneficial to defendant, 
doth no injury; as it doth where detrimental to plaintiff, 
Sc. Did. 29y. Tho' if an attorney pleads a falſe pl 
by deceit, it is againſt his oath, and he may be fined. 1 
Salk, 515. 


Concerning pleas in general. 

All pleas are to be ſuccin&, without unneceſlary repe- 
titions, and be direct and pertinent to the caſe, not by way 
of argument or rehearſal ; and the plea of every man ſhall 
be taken moft ſtrongly againſt himſelf. 2 Lill. 304. The 
Plea muſt direfly anſwer the charge in the declaration or 
it will not be good. 1 Danv. Abr. 235. If it doth not 
anſwer all the matter contained in the declaration, the 
plaintiff ſhall have judgment, as for want of a p. 1 
Lev. 16. 

Defendant pleads that he did not receive 801. but doth 
not ſay or any part thereof, and the plea was adjudged 
il, for he might receive 491. and yet not the whole, 
Sc. 2 Med. 146. 

In pleading a tender, at the putting in of the plea, the 
money is to be brought into court, or the plea will not be 
accepted, but the plaintiff ſhall ſign judgment. 2 Lil. 
Abr. 308. But when judgment in ejectment is ſigned for 
want of a plea, if poſſeſſion be not delivered, a judge 
* => aſſiſes may compel plaintiff to accept a plea. 2 

. 516, | 

If a thing is ſhewed in pleading, and it is not after- 
wards traverſed or averred /pecially to the contrary, it will 
be taken to be confeſſed : Tho? the confeſſion of one de- 
fendant in his plea, thall not prejudice another. Phud. 
48. Hob. 64. A releaſe pleaded to an action of treſpals, 
without ſhewing hen it was made, ſhall be taken before 
the treſpaſs done: And a plea of diſcharge or giving no, 
tice, Sc. muſt ſhew how given. 10. Rep. 40. Flcud. 
128. Dyer 41. 

Every man muſt plead ſuch plea as is proper; but that 
need not be pleaded on one fide, which will come proper- 
ly on the other. Heb. 3, 78, 162. 

Pleadings, which amount to no more than the general 
iſſue, are not to be allowed, but the general iſſue ſhall 
be entered ; and where defendant pleads the general _ 


he ought to plead, fo that the whole matter in queſtion | 


be tried. 2 Lill. 302. 2 Nelſ. Abr. 1246. 1 Salk. 394. 
"If defendant 1s — conſtrained to plead a ſpecial 
plea, he may plead the general iſſue, and give the ſpecial 
matter in evidence: And in many caſes general pleadings 
are permitted, to avoid tediouſneſs and multiplicity, and 
the particular ſhall come on the other fide; as tn caſe of a 
condition to perform covenants; but where a thing reſts 
in a man's own notice, he muſt plead it particular y.., 1 
Inſt. 303. 8 Rep. 133. 2 Danv. Abr. 249. 2 Nell. 
1 a party pleading derives an eftate to another, under 
which he doth not claim any thing, there general pleading 
is ſufficient, becauſe he hath no means to know another 
man's title; but 'tis otherwiſe where he himſelf claims 
under it. Carth. 209. 

General eftates in fee-fimple may be generally alledged : 
Eſtates in tail, and particular eſtates, muſt be ſhewed, A 
plea of conveyance of lands, &c. inter alia, where the 
conveyance contains more than relates to the matter of 
the plea, is good. 1 Roll, Rep. y2. 

Bonds and deeds are to be pleaded with a profert hic 
in curia, &c. bid. 1261. | 

If one comes in by act of law, the general allegation | 
will ſuffice; and things ſpiritual, or where the plea con- 
ſiſts of matters infinite, may be generally pleaded: All 
neceſſary circumſtances implied by law, need not be ex- 
preſſed in the plea; but when any ſpecial or ſubſtantial | 
matter is alledged, it ſhall be ſpecially anſwered ; ſo mat- 
ters of record, where they are the foundation of the 
ſuit, or ſubſtance of the plea, 10 Rep. 94. 3 Oo. 749. 
Plowd. 65. 

That which is alledged by way of inducement to the 
ſubſtance of the matter, need not be certainly alledged, as 
the ſubſtance itſelf. Plowd. 81. He who pleads in the ne- | 
gative, is not bound to plead ſo exactly as he who pleads in 


a 


the affirmative: And that which a man cannot have cer- þ 


tain knowledge of, he is not bound certainly to plead. 
Plotod. 33, 80, 126, 129. | 

Every affirmative in pleading, ought to be anſwered with 
an expreſs negative; and if a perſon be named to be dwel- | 
ling at A. tis no plea to ſay, that he is an inhabitant at | 
ſome other place; unleſs it conclude in the negative, and 
not at 4, 1 Ii. 126. 19 H. 6. c. 1. | 

It is a rule in pleading, That when a man pleads ſpe- 
cial matter, and concludes generally, he thereby wafves the 
ſpecial matter, Farreſl. Rep. 53. Pleas that are too ge- 
neral are not good. 1 Lutw. 239. a Salt. 521. Aud 
every plea ought to be fingle and certain; and not double, 
or contain a multitude of diſtin matter to one and the 
lame thing, whereto ſeveral anſwers are required, Which 
will not be allowed; nor where defendant pleads two mat- 
ters, each being a ſufficient bar to the action, unle/s one 
depends on the 'other, or defendant cannot come at the 
one, without ſhewing the other, when it is good. 11 
Rep. 52. 1 Vent. 48, 272. 2 Nelſ. Abr. 1254. 

A double plea will not be good; for where there is dou- | 
ble matter, no certain iſſue can be taken: But a plea is not 
double which contains divers matters, if it would not have | 
anſwered the whole declaration without alledging all thoſe 
matters in it, and which are neceſſary in defendant's juſt | 
defence. 2 Lill. Ar. 300. ; 

e the matter is indifferent to be well or ill, and 
the party pleads over, the court will intend it well. Mad. 
Gf. 136. If there be a repugnancy in pleading, it is 
error. 2 And. 182. Jenk. Cent. 21. And a man ſpall 
wt take advantage of bis own wrong, by pleading, Sc. 
Cro, ** 588. A man cannot plead any thing afterwards 
_ he might have pleaded at firſt, Bid. 318. Tho- 
urpluſage ſhall never make the plea vicious, but where it 

u contrary to the matter before. Rayrn. 8. 
en a matter is expreſsly pleaded by one party in the 
uve, which is expreſsly denied by the other party, 


a * thing is to be an iſſue in order to trial, that 


may not plead in infinitum, Raym. 199. 
wo os to the writ on iſſue joined, be Sud for de- 
8 ant, the writ ſhall abate: And if to the perſon, ac- 
: a or JurifdiCtion, it be found for plaintiff, he ſhall 
cover the thing in demand. Jenk. Cent. 306. 


— 


| pleaded of the 


PLE 


| The law requires in every plea two things, viz. matter 


Jufficient ; and that it be expreſſed according to the form of 
the law. Hob. 164. But it 2450 a — is 54 bound 
to one form of pleading, ſo he plead the ſubſtance of the 
matter, Plowd. 435. | | 
The old way of pleading a record, was, to begin at 
the original, and not omit any continuance, &c. And 
there is a diverſity where a judgment is ſeveral, and when 
'tis entire; for if forty acres of land are recovered, here 
a plea of recovery of twenty acres is ill; but it ſhould be 
rty acres, whereof twenty are parcel. 
Comber. 253. | 1 

All pleas are to be in Engliſh, and not in Latin : Each 
plea is to have its proper concluſion; and regularly all 
pleas that are affirmative conclude, And this be is ready 
to verify, &c. A plea in abatement begins, That the de- 
fendant ought not to anſwer the bill, &c. and concludes 
to the declaration thus: V bereupon he prays judgment of 
the bill, or declaration aforeſaid , and that the bill be quaſp- 
ed, &c. In a plain bar, the defendant in the beginning 
ſays, That the plaintiff ought not to have, or maintain his 
aclion againſt him; and concludes to the action, viz, He 
prays judgment if the plaintiff ought to have, or maintam 
his action againſt bim, &c., A plea of a record ought 
to conclude, And this be is ready to verify by the record, 
&c. Pratt. Solic. 236. 2 Nelſ. 1269. Tis ſaid that he 
conclufion makes the plea; for if it begins in bar, and con- 
cludes in abatement, it is a plea in abatement. Ld. Raym. 
337. | 


We praclice of the courts, reſpefing pleading. 
The court never orders a defendant to plead peremp- 
torily, till all the rules are out : And where the plaintiff 
amends and gives an imparlance, there ſhall be new rules 
given to plead, but not if there is no imparlance. 2 Sakk. 


17. 

. tn the court of C B. if defendant doth not plead on 
rule to anſwer, before the rule is expired, the plaintiff's 
attorney may afterwards enter up judgment by i dicit. 
Prat. Solic. goz. | 

If a copy of the declaration be delivered to defendant's 
attorney before the cin day of the term, he may be com- 
pelled to plead bat term, or judgment ſhall be entered 
againſt him. | 

By the uſual courſe, defendant is to anſwer the ſame term 
in which be appears, if it be an iſſuable term, and the 
writ is returnable at the beginning thereof; but generally 
defendant hath time to plead till the next term. Pratt. 
Attorn. Edit. 1, 

By an order of court, reciting that by the former 
practice, defendants had uſually been allowed eight days 
time to plead, it was ordered, that four days only ſhould 
be allowed ſuch defendants from the time of giving any 
rules. Ord. Trin. 1727. And on proceſs returnable the 
firſt or ſecond returns of terms; defendant is to plead in 


| four days, if he lives within twenty miles of London, and 


eight days if farther off; after delivery of the declara- 
tion, with notice to plead, Sc. or on default, plaintiff 
may ſign judgment, Ord. Trin. 5 Geo. 1. | 

On there being ſpecial pleadings in any action, the ſe- 
condary will give rules to reply; and if defendant come 
to iſſue, or there bea demurrer, the pleas are to be given 
to the clerk of the papers, who gives rule for the defendant 
to rejoin, Ec. 

Special pleas are left with one of the clerks of the pa- 
pers, and the plaintiff's attorney is to take a copy thereof 
from him, for which he pays 6d. per ſheet, and put in 
his replication z and then he carries the declaration to 
him, who will make up the paper-book, and write a 
rule on the ſide : this paper-book is to be delivered to 
defendant's attorney, and he muſt pay for entering his 
warrant of attorney, and 10d. a folio for his pleading, 
Sc. And if defendant doth not receive the paper-book, 
and return it to the attorney for the plaintiff, on his call- 
ing for it, to be entered in four days; then a non prgſ. 
may be entered for want of a plea, See 6 Mod. 22. 
PLEADING. See Pleadings. 

Pleas in criminal caſes. One indicted of felony, Sc. 
ought not to be allowed to plead, to the indictment, till 


he 
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he holds up his hand at the bar; which is in nature of 
an appearance, Sc. A priſoner on his arraignment may 
plead the general iſſue, or in abatement, c. or demur to 
the indictment; and he may plead in bar, auterfoits ac- 
quit, auterfoits convic before judgment, auterfoits attaint, 
Sc. viz. That he was heretofore acquitted, convicted, or 
attainted of the ſame felony. H. E C. 228. 3 Inf, 
213, 214. A criminal may alſo plead a pardon, or be- 
nel of clergy ; tho' this laſt is not uſually pleaded until 
he has otherwiſe pleaded before. Vide Auterfoits, Acquit, 
and Black. Com. 3 V. 40. 4 V. 2, 417. 

PLEA AND DEMURRER 5 equity. See - Vin. 
Abr. 361-376. and Comyn's Digeſt. 2 V. 54, 56, c. 

PLEADINGS, Are all the — of the parties to the 
ſuit, after the count or declaration, to wit, whatever is 
contained in the bar, replication and rejoinder, and not 
in the count itſelf; therefore defaults in the matter of 
the count are not comprized within miſpleading, or in- 
ſufficient pleading, nor are remedied by the ſtatute of 
jeofailes, 32 H. 8. but only the my/-pleading, or inſufficient 
pleading committed in the bar, replication and rejoinder ; 
but thoſe are now remedied alſo by 18 El. cap. 13. 
Cowell. ; | 

Pleading in general, ſignifies the allegations of parties 
to ſuits when they are put into a proper and legal form; 
and are diſtinguiſhed, in reſpect to the parties who plead 
them, by the names of bars, replications, rejoinders, ſur- 
rejoinders, rebutters, ſurrebutters, c. and tho' the matter 
in the declaration or count does not properly · come under 


the name of pleading, yet being often comprehended in 


the extended ſenſe of the word, it is generally conſidered 
under this head. 4 New Abr. 1. 
Pleading, in ſtrictneſs; is no more than ſetting forth that 


fall, which in law ſhews the juſtneſs of the demand made 


by the plaintiff, or the diſcharge and defence made by defend- 
ant; and herein no greater certainty is required than is 
Sufficient to bring on a trial without inveigling judge or jury; 
and it ſeems, that originally, pleadings were ſo formed, 
and were very plain and conciſe; but in progreſs of time, 
pleaders and judges became too curious in them, ſo that 
the art of pleading, which in its uſe and deſign was only 
to render the fact intelligible, and to bring the matter to 
judgment with convenient certainty, began to degenerate 
from its primitive ſimplicity and true uſe, and end in 
nicety and curioſity, which how it hath improved therein 


in latter times, thelength of the pleadings, the many un- | ſhewe 


neceſſary repetitions, and the many miſcarriagesof cauſ 
upon mall — trivial objections, ſufficiently eeftify. $7 
New Abr. 1. 

Pleas were anciently ore tenus, and afterwards minuted 
down by the prothonotaries, and entered of record in the 
Latin tongue, that being a dead language, and leaſt ſub- 
ject to variation, to remain as monuments and precedents 
of the law; that the pleadings ſhould be in Latin is ex- 
preſsly enacted by the 36 Ed. 3. c. 15. which ſtatute was 
made to aboliſh a law introduced by William the Conqueror, 
which ordained, that the pleadings in the courts of juſ- 
tice ſhould be in French. 4 New Abr. 1. 10 Co. 132. 

But now by 4 Geo. 2. c. 26. it is enacted, That all 
proceedings in courts of juſtice ſhall be in Exghſh, and be 
written in ſuch common hand as acts of parliament are 
uſually ingroſſed in, the lines and words to be written at 
leaſt as cloſe as the ſaid acts uſually are, and not ab- 
breviated; and all perſons offending againſt this act for- 
feit 300. to any perſon who will ſue.” 

But by 6 Geo. 2. c. 14. it is provided, © That the 


above penalty ſhall not be extended to the expreſſing the | 


names of writs, or technical words in the ſame lan age, 
as hath been uſed, nor to abbreviations uſed in the Eng 
language.” 

ln pleading, there are ſeveral general rules laid down 
in our books; as, that good matter muſt be pleaded in right 
form, apt time and due order, but that which is only in- 
ducement or conveyance to the ſubſtance, need not be ſo 


certainly alledged, as that which is the git of the plea. 


Co. Lit. 303. Plow. 65, 81. Co. Jac. 362. 

That which is apparent, and appears from a neceſſary 
implication in the record, need not be averred. Co. Lit. 
303. 7 Co. 40. ; 


| 


P 

That every man's plea ſnall be taken moſt ſtrongly 
againſt himſelf, as every body is preſumed to make the moſt of 
his own caſe. Dyer 16. Co. Lit. 303. Hob. 224. 

hat what the parties have agreed in pleading ſhall 
admitted, tho the jury find IE 2 t a 2 
That when a man will recover a thing from another, it 
is not enough for him to deſtroy ſuch perſon's title, but he 
muſt prove bis own a better, according to the rule, meljur 
eſt conditio poſſidentis. Vaugh. 58, 60. 

That every man ſhall plead ſuch pleas as are proper, ac. 
cording to the quality of his caſe, eſtate or intereſt. O. 
Lit. 285, 303. | 

That the law requires in every plea, that it be in mat- 
ter ſufficient, and that it be deduced and expreſſed ac. 
cording to the forms of lam; and if either be wanting, it 
is cauſe of demurrer. Hob, 164. 

That every plea in bar, being a confeſſion and avoid. 
ance of the plaintiff's action, muſt be ſubſtantrve and cer. 
tain, with an avoidance of plaintiff's demand, which he 
may traverſe, and thereon go to iſſue, becauſe the gecli. 
ration lands confeſſed, as far as it is not avoided by de- 
fendant. Dyer 66. Godb. 253. 1 Leon. 78. 

That if a count, avowry (which is in nature of a 
count) replication Sc. want form, or omit circumſtance 
of time, place, &c. they may be made good by the repli- 
cation, and the replication by the rejoinder, &c. 7 C. 
25. 4. 8 Cc. 120. b. O. Lit. 303. 

That all pleas muſt be alledged directly, and not by 
_ rehearſal; nor is it ſufficient, that what ought 
to be expreſsly pleaded, may be deduced by argument 
from what is pleaded. Co. Lit. 303. 

That in matters triable by law, all things iſuable ought 
to be ſpecially alledged in order to baue a convenient trial; 
but in matters ſpiritual, the law is otherwiſe, becauſe 
there is no peril in the trial, therefore if certain enough 
to ground a certificate, it is ſufficient. 3 Leon, 200. 

That where one is authorized to do a thing by Com- 
mon law, ſtatute, cuſtom, grant or commiſſion, he ought 
to ſbeu, that be hath purſued the ſubſtance of it according. 
Co, Lit. 303. 

That general eſtates in fee-ſimple may be generally al- 
ledged; as that J. S. was ſeiſed in fee; but e COmmence- 
ment of particular eflates muſt be ſhewed, becauſe they could 
not originally commence without a conveyance, which muft bt 

7 unleſs they be alledged by way of inducement 
only. C. Lit. 121. a. 303. 

For more learning on this ſubjeft, ſee 4 New Abr. and 
16 Vin. Abr. and Com. Dig. tit. Pleas and Pleadings, 
and Black. Com. 3 V. 293. 4 V. 420. 

PLEAS OF THE SWORD, Placita ad gladium, Ranulph 
the third Earl of Chyfter, in the ſecond year of Henry the 
Third, granted to his barons of Cheſhire an ample charter 
of liberties, Exceptis placitis ad gladium meum periinents- 
bus. Rot. Pat.. in archivis Regis infra caftellum Cle. 
3E. 4 m. 9. The reaſon was, becauſe William the Cm. 
queror gave the earldom of Chefter to his kinſman 2 
commonly called Lupus, anceſtor to this Earl ö 
Tenere ita libere per gladium, ficut ipſe Rex Willielmus #- 
nuit Angliam per coronam. And conſonant thereto in 
indictments for felony, murder, Sc. in that county pa- 
latine, the form was antiently, Contra pacem Domm © 
mitis, gladium & dignitates ſuas, or Contra dig * 

ladii Ceftrie. Theſe were the pleas of the dignity of 
Farl 2 Cheſter. Sir Peter Leicefler's Hift. Ani: 164 
Covell. 

PLEBANIA, Plebanalis ecclefia, A mother 8 
which has one or more ſubordinate chapels. ell 5 
PLEBANUS, A rural dean, becauſe the deaner! 
were commonly affixed to the plebaniæ, or chief = - 
church within ſuch a diſtrict, at firſt commonly Sf || 
pariſhes; but it is inferred from divers authorities, : 

anus was not the uſual title of every rural dean L 2 
only of ſuch a pariſh prieſt in a large mother church, 
empt from the juriſdiction of the ordinary, who * 1 
authority of a rural dean committed to him by = I 
biſhop, to whom the church was immediatery 1 
Whartoni Angl. Sacr. Pa. 1. 569. Reg. Eccl, Qi. 


t 


capital pledges. 
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PLEBISCITUM, A law or ſtatute made by the joint 
conſent of the people or commons without the ſenate. 
Lit. Diddl. See Black. Com. 1 V. 0. - 

PLEDGE, (plegius, may be derived from the Fr. pleige, 
fidejuſſor) As pleiger aucum, 1. e. fide jubere pro aliquo, to be 
ſurety for a perſon ; in the ſame ſignification is plægius 
uſed by Glanvil, lib. 10. ca. 5. and plegratio for the act 
of ſaretiſhip in the interpreter of the Grand Cuſtumary of 
Normandy, c. 60. Plegii dicuntur perſone, que ſe obligant 
ad hoc, ad quod, qui eos mitlit, tenebatur ; and in the lame 
book, c. 89, 90. plegiatio is uſed in the ſame ſenſe with 
Glanvile, ſo alvi plegii are uſed for pl, 2 Pupil. Oculi. 
part 5. c. 22. Charta de Foreſta. This word plegius is 
uſed alſo for frankpledge ſometimes, as in the end of M Il 
liam the Conqueror's laws, ſet out by Lambard, in his Ar- 
chainom. 125. in theſe words: Omnis homo qui  volue- 
rit ſe teneri pro libero, fit in plegio ut plegius eum habeat 
ad juſtitiam, fi quid offenderit, &c. and theſe are called 
Kitchin, 10. See 4 Inſt. 180. : 

When writs were delivered to the ſheriff to be by him 
returned into C B. he was obliged, before the return, 
to take pledges of proſecution, which when the fines 
and amercements were conſiderable, were real and re- 
ſponſible perſons, and anſwerable for thoſe amercements. 
But they being now ſo inconſiderable, there are only for- 
mal pledges entered, viz. John Doe and Richard Roe. 
But there is a difference in debt and in treſpaſs; for in 
treſpaſs the attachment of the goods is the firſt proceſs, and 
becauſe the defendant is thereby hurt, therefore the writ 
commands the ſheriff to take pledges before he executes 
the proceſs. But in debt they begin with a ſummons, 
and fo the defendant is not hurt in the firſt inſtance, there- 
fore there is no command in the writ to the ſheriff to take 
pledges, but unleſs he does, there is not a ſufficient au- 
thority from the return to warrant further proceſs, unleſs 
pledges are put in above, as in B. R. they always do 
on the bill. The reaſon why pledges were not taken in 
Chancery, but committed to the ſheriff, was, that he 
living in the country was ſuppoſed to know who were ſuf- 
ficient ſecurity, and being to levy the amercement after- 
ward, they were to take ample ſecurity” ſor them, C. 
Hiſt. of C. B. 6, 7. 7 

The plaintiff's pledges that he ſhall proſecute his ſuit 
may be entered at any time pending the action; and the 
putting in of pledges is now a meer formal thing, yet if 
the pledges be not entered, it is error, becauſe the law 
directs plaintiff to find pledges. Trin. 22 Car. B. R. 
In the return of a venire facias, the omiſſion of returning 
the pledges is but matter of form, and not like to where 
pledges are omitted on an original writ, wherefore it has 
been adjudged to be helped by the ſtatute of jeofailes. 2 
Nelf. Abr. 944. 

Want of pledges hath been held to be ſubſtance, but it 
is aided by the ſtatute 4 & 5 Ann. unleſs particularly ſet 
forth for cauſe, on a demurrer. 2 Lill. 39. 2 Lill. Abr. 
329. The pledges, Jobn Doe, &c. are entered by defen- 
dant; on his being arreſted, and giving common bail for 
his appearance, Sc. See 16 Vin Abr. tit. Pledge. 

PLEDGES OF GOODS for money, Sc. See Pawns, 
and there is a pledge in law ; where the law without any 
ſpecial agreement between parties doth enable a man to 
keep goods in nature of a diſtreſs, Sc. 2 Shep. Abr. 442. 
See Black. Com. 2 V. 452. 

PLEDGERY ox PLEGGERY, (French pleigerie, Latin 
Flegiagium) Suretiſhip, an undertaking or anſwering for. 
Alſo the appellant ſhall require the conſtable and 
mareſchal to deliver his pledges, and to diſcharge them 
of their pledgery ; and the conſtable and mareſchal ſhall 
aſk leave of the King to acquit his pledges, after the ap- 
pellant is come into his liſts, Sc. Cowell, 
 PLEDGING, Is where goods and chattels are delivered 
in ſecurity for money lent, and by ſuch pledging the 
pawnbroker hath more than the naked poſſeſſion 1n the 
nature of a bailment; for he bath the property and intereſt 
In the thing itſelf, and by the better o nions, ſhall have a 
reaſonable uſe of it, ſo that it be without damage to the 
thing pledged. Docl. and Stud. 130. 1 Roll. Abr. 338, 
673. Owen 124. 2 Salk. 522. | 

See the caſe of Coggs and Barnard. 2 L. Raym, 
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If a man pledge goods to B. and they are ſtolen, B 
ſhall not anſwer for them, becauſe he hath a property in 
them; and his cuſtody is but a-conſequent of that proper- 
ty; therefore he undertakes to keep them as his own ; for 
a man, who undertakes to ſecure what is another's, is bound 
to keep them at all adventures, fince the right owner 
might poſſibly defend them with his life; but here 4 
man 15 only obliged to keep them as his own, no unavoidable 
accident is to be imputed io him. Co. Lit. 89. a. 2 Inſt. 
108. 4 Co. 83. Palm. 551, Owen 123. Yelv. 178. 
Cro. Jac. 244. 1 Bulſt. 29, 30. 1 Roll. Rep. 181. 

But if a man pledge goods, and tenders the money to 
the pawnbroker, and he refuſes, this determines the qua- 
lified property, therefore if after ſuch tender the goods 
are ſtolen, Sc. the bailor ſhall have ſatisfaction in an 
action of trover; for a tender and a refuſal muſt in thoſe 
caſes amount to a payment ; becauſe otherwiſe no man 
could again come to his own, ſince pawns are over the 
value lent. Cro. Jac. 243. Yelv. 119. 1 Bulli. 29. 
Br. Bailment 7. 1 Roll. Rep. 129. Co. Lit. 89. 

And tho” the borrower tender the money, and recover 
the goods in an action of trover, yet the pawnbroker may 
have an action of debt for his money; becauſe tho? the ſe- 
curity ceaſes, yet the duty remains, inaſmuch as the money 
lent is not paid back to the party from whence it came. 
Co. Fac. 243. Yelv. 119. 1 Bulſt. 29, 31. 

So if a man lend periſhable goods as a pledge, and they 
decay, yet the perſon to whom they are pledged, may 
have an action of debt for his money, becauſe the duty 
continues. Telu. 179. O. Lit. 209. 

Goods thus taken to pledge, cannot be forfeited by the 
pawpbroker for his offence, nor can they be taken in ex- 
ecution, nor attached for his debt; for the abſolute pro- 
perty is in another , therefore they are not alienable, nor 
by conſequence forfeitable; becauſe they cannot be for- 
feited without loſs and danger tothe abſolute owner ; and 
all qualified poſſeſſors do take the 2 under the re- 
ſtriction to preſerve the property of the right owner. Br. 
Attachment m Aſſiſe 20. 

If a man pledge goods, and after is attainted of felony, 
the King ſhall not have the goods without paying the ſum 
for which they were pledged ; for the alteration of the 
general property doth not alter the ſpecial property in the 
pawnbroker. 2 H. 7.1. 1 Bulſt. 29. | 

If a man pledge goods, and then is outlawed, he cannot 
redeem them, becauſe ben the abſolute property is in the 
King; but if the outlawry is reverſed, then the perſon is 
reinſtated in his property as if there had been no outlawry, 
therefore may redeem them. 1 Bulfl. 29. 

If the money be not paid at the day, the property is ab- 
ſolute at law, but ſtill the right owner has his redemption 
in equity, as in caſe of a mortgage. Co. Lit. 205, Shep. 
106. 

See farther 2 Vern. 117, 691, 698. Abr. Ca. in Eg. 
324. 2 Leon. 30. Yelv. 164. As to eſtates in pledge, 
lee Black. Com. 2 L. 117. | 

PLEGIHS ACQUIETANDIS, Is a writ that lies for a 
ſurety, againſt him for whom he is ſurety, if he pay not the 
money at the day. F. N. B. 139. If the party who becomes 
ſurety be compelled to pay the money, Sc. he ſhall have 
his writ againſt the perſon who ought to have paid the 
ſame: And if a man be ſurety ſor another, to pay a ſum 
of money, ſo long as the principal debtor hath any thing, 
and is ſufficient, his ſureties ſhall not be deſtrained by 
the ſtatute of Magna Charta; if they are diſtrained, they 
ſhall have a ſpecial writ on the ſtatute to diſcharge them. 
Magna Charta. 9 H. 3. c. 8. But if the plaintiff ſue 
the ſureties in C. B. where the principal is ſufficient to pay 
the debt, whether the ſureties may plead that, and aver 
that the principal debtor is ſufficient to pay it; or whether 
they ſhall have a writ to the ſheriff not to diſtrain in ſuch 
a caſe, hath been made a queſtion. New Nat. Br. 306. 
It was adjudged, (Paſch. 43 Ed. 3.) that the writ de 
Plegits acquietandis lieth without any ſpecialty ſhewed there- 
of: As it has been held, that a man ſhall have an action 
of debt againſt him who becometh pledge for another upon 
his promile to pay the money, without any writing made 
of it. New Nat. Br. 210, 304. 

PLENA FORISFACTURA, A forfeiture of all that 
one hath, Sc. See Forfeiture, 
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PLENART V, is an abſtract of the adjective plenus, and 
is uſed in the Common law in matters of benefices, and 
where a church is full of an incumbent : plenarty and va- 
cation are direct contraries. Staundf. Prerog. cap. 8. 
fol. 32. Weſim. 2. cap. 5. A clerk inducted may plead | 
his patron's title; and being inſtituted by the ſpace of (ix * 
months, his patron may plead p/enarty againſt all common | 
| perſons. Plowd. got. Inſtitution by fix months, be- 

fore a writ of guare impedit brought, is a good plenarty 


* 
+ 


” Tag 42. 
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4 7 BOTE, A right of tenants to take wood 10 
repair ploughs, carts and harrows; and for ; 

rakes, forks, Sc. See Black, Com. 2 V. 38. making 

PLOW-LAND, Is the ſame with a hide of land; ang 

a Gide or plow-land, it is ſaid, doth not contain any certain 

quantity of acres : But a plougb-land, in reſpeRt of repair. 

2 is ſettled at gol a year, by the ſtat, 

. c. 29. | Ken i 

: -SILVER, in former times, was money paid hy 


againſt a common perſon ; but planarty is no plea againft 
the King, till fix months after induction. 1 Inſt. 119, 
344. Plenarty for ſix months is not generally pleadable 
againſt the King, becauſe he may bring quare impedit at 
any time, and nullum tempus occurrit 72 Tho' if a title 
devolves to the King by lapſe, and the patron preſents 
his clerk by uſurpation, who is inſtituted and inducted, | 
and enjoys the benefice for fix months, this is ſuch a ple- 
narty as deprives the King of his preſentation. 2 ft. 
361. And plenarty by fix months after inſtitution is a | 
good plea againſt the Queen Conſort; altho' ſhe claims 
the benefice of the King's endowment. Hood's Inft. 160. 
Upon collation of a biſhop by lapſe, plenarty is not 
pleadable; for the collation doth not make a plenarty, by 
reaſon the biſhop would be ag. x his own cauſe : The | 
biſhop muſt certify whether the church is full, or not; and 
his collation is interpreted to be no more than to ſupply 
the cure till the patron doth preſent; and tis for this 
cauſe a plenarty by collation cannot be pleaded againft the 
right patron : But by collation, plenarty may be a bar to 
any lapſe of the archbiſhop, and to the King, tho? tis no 
bar to the right patron. 6 Rep. 50. 1 nfl. 244. 2 
Cro. 207. Plenarty or not ſhall be tried by the bijbop's | 
certificate, being acquired by inſtitution, which is a 
ſpiritual act; but in a quare impedit, the plenarty muſt be 
tried by a jury. 6 Rep. 49. 
By the Common law, where a perſon is preſented, in- | 
ſtituted and inducted to a church, the church is full, 
tho' the perſon preſented be a layman ; and ſhall not be 
void, but from the time of the deprivation of the incum- | 
bent for his incapacity. Count. parſ. Compan. 99. Avoid- 
ance is contrary to plenarty ; as where there is a want of 
a lawful incumbent, Sc. See Advow/on, Preſentation. 
And Black. Om. 3 V. 243. | 
PLENE ADMINISTRAVIT, Is a plea pleaded by 
an executor or adminiſtrator, where they have adminiſtered 
the deceaſed's eſtate faithfully and juſtly before the 
action brought againſt them. 
On plene adminifiravit plea if it be 


proved that he hath goods in his hands which were the f tton 


teſtator's, be may give in evidence that be hath paid to the 
value of His oN] money, and need not plead it ſpecially , 
for when executor before the action, hath paid the money 
in equal degree with that demanded by plaintiff, he may 
plead fully adminiſtered generally, and give the ſpecial 
matter in evidence. 2 Lill. Abr. 330. And where a 
teſtator, or inteſtate, was indebted to the executor or ad- 
miniftrator, upon bond, they may plead plene adminiſtra- 
vit, and give their own bonds in evidence againſt any other 
bond; ſo likewiſe upon an indebitatus, having the pri- 
vilege of paying themſelves firſt. bid. Plene adminiſtra- 
vit is no plea where an executor, Sc. is ſued in the 
debet and detinet, becauſe he is charged for his own oc- 
cupation. 1 Mod. 185. And if plene adminiftravit be 
pleaded, omitting the words, And that be bath not any 
3 or chattels of the teſtator, nor had on the day of ex- 

ibiting the bill aforeſaid, or at any time after, &c. it is 
bad on a demurrer, and not helped by verdict. Cro. 
Fac. 132. 3 Lev. 28. Where the executor, Sc. is to 
ſhew ſpecially, how he hath adminiſtered the goods, vide 
Aleyn 48. See Executors. 


PLIGHT, Is an old Engliſb word, ſignifying ſometimes 


the eſtate with the habit and quality of the land, and ex- 
tends to — and to a poſſibility of dower. 1 
Inſt. 221. b. . 
« PLONKETS, A kind of coarſe woollen cloth. Stat. 1 


3. C. 8. | 
PLOW-ALMS, (Eleemoſyna aratrales) Was anciently 
14. paid to the church for every plowland. Mon, Angl. 
tom. 1. p. 250. | 


ſome tenants, in lieu of ſervice to the lord's lan 
. Jones Rep. 280. See Socage. * | —. 

PLURALITY, (Pluralitas) Signifies the plural num: 
ber; moſtly applied to ſuch clergymen who have more 
benefices than one: And Selden mentions trialitie; and 
quadrilities, where one perſon hath three or four livings, 
Seld. tit. Hon. 687. ä 8 

Plurality of livings is whete the ſame p̃erſon claims tuo 
or more ſpiritual preferments, with cure of fouls, in 
which caſe the firſt is void ipſo fatto, and the patron ma 
preſent to it, if the clerk be not qualified by dif penſation, 
Sc. for the law enjains reſidence, and it is impoſſible that 
the ſame perſon can reſide in two places at the ſame time. 
Count, Parſ. Compan. 94. 

By the Canon law, no eccleſiaſtical perſon can hold 
two benefices with cure ſimu & ſemel, but that upon taking 
the ſecond benefice, the firfl is void: But the Pope by uſurp- 
ation, did diſpenſe with that law ; and at firſt, every 
biſhop had power to grant diſpenſations for pluralitie, 
till it was abrogated by a general council, held ann 
1273, and this conſtitution was received till the ſtatute 21 
H. g. c. 13. Moor 119. 2 Nelſ. Abr. 1211. 

The fat. 21 H. 8. ordains, that if any parſon having 
one benefice with cure, of the yearly value of 8/. or aboye, 
in the 1. Books, accepts oh — benefice with cure, 
and is inſtituted and inducted, then the int ſball be wid: 
So that there may be a plurality within the fatute; andi 
plurality by the Canon law. 2 Lutw. 1 306. 

The power of granting diſpenſations to hold two bere- 
fices with cure, Sc. is veſted in the King by the aforeſad 
ſtatute: And it has been adjudged, that a diſpenſation i 
not neceſſary for a plurality, where the King preſents his 
chaplain to a ſecond benefice; for ſuch a preſentment 
imports a diſpenſation, which the King hath pover to 
grant as ſupreme ordinary; but if lch a chaplain be 
preſented to a ſecond benefice by a ſubject, he muſt hare 


161. 

The atchbiſhop's diſpenſation, and King's confirma- 
tion, reg are neceſſary to hold pluralities; And the 
ſtatute 21 H. 8. ought to be conſtrued ricih, becauſe it 
introduces non- reſidence, and plurality of benefices againſt 
the Common law. Jenk. Cent. 22. 

A man by diſpenſation may hold as many benefices, 
without cure, as he can get; and likewiſe ſo mary with 
cure, as he can get; all of them, or all but the laſt being 
under the value of 87. per annum in the King's books; 
the perſon to be diſpenſed withal, be not incapable there- 
of. Yet if a diſpenſation is made to hold three benefices 
with cure, whereof the firſt is of the yearly value of 8/. 
the diſpenſation is void, unleſs it be in caſe of the King's 
chaplains, &c. who may hold three benefices with cure, 
above the value of 81. a year, where one of them is in the 
King's gift. Hob. 148. 

If chere be two parſons of one church, and each parſon 
hath the entire cure of the pariſh, and their benefices be 
ſeverally of the value of 81. per any. if one dies and the 
other ſucceeds, this is a plurality within the ſtatute. C 
Car. 456. And tho' the act mentions inſtituted and ib- 
ducted, when one is inftituted into the ſecond church, the 
diſpenſation to hold two benefices comes too late, tho be, 
be afterwards inducted ; for by inflitution, the churcb1s fu 
of the incumbent. Rep. 9. of 81. 

By the ſtatute, if the 2 benefice be of the value 
a year, or more, by the acceptance of a ſecond, it 1547 
void, to all intents; But benefices under that value, ae 
not within the ſtatute, are only avoidable by age, 


a diſpenſation before he is inſtituted to it, 1 Suk, 
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ond, and not void on ſuch plurality, without a declara- 
2 ſentence, Sc. Malbr. Q. Imped. 104. In theſe 
caſes it hath been held, that the value of livings to make 
pluralities ſhall be determined by the King's books in the 
firſt· fruits office: Tho' the court hath been divided, whe- 
ther the value ſhould be taken as it was in the King's 
books, or n to the true value of the living. 2 
Loa. een N Md. l 
No deanery ſhall be taken by our law, to be a benefice 
with cure, to need diſpenſation on having another bene- 
fice, Sc. 21 H. 8. 1 Leon. 316. And a parſonage 
and vicarage make not a plurality, but are only one cure; 
the vicarage being endowed out of the parſonage. 2 
Co. 691. WES 
| Perus may purchaſe a licence or diſpenſation, to take 


and keep two or more benefices with cure, according to 


the direction and qualifications in the ſaid ſtatute 21 H. 8. 
c. 13. And in ſome caſes, par ſons may hold pluralities, 
without being retained as Chaplains, Cc. purſuant to that | 
ſtatute, viz. by birth, as being the ſon or brother of a 
lord; by univerſity degree, where a man is doctor of 
divinity, law, c. or by office or employment, as a biſhop, 
fat. 26 H. 8. But when a parſon is made a biſhop, his 
former qualification to hold plurality of livings is void. | 
Hob. 158. See Obaplain. | 
PLURIES, Is a writ that iſſues in the third place, after 
two former writs have been diſobeyed ; for firſt goes out | 
the original writ or capias, which if it has not effect, then 
iſſues the alias; and if that alſo fails, then the pluries. ' 
Old. Nat. Br. 33. It is uſed in proceed 
and in many caſes. See Black. Com. 3 V. 283. 4 
I 
: As to phuries habeas corpus, ſee ib. 3 V. 135. . 
POCKET SHERIFFS, ſee Black. com. 1 V. 342! 
POCKET OF WOOL, Is a quantity of wool containing 


half a ſack. 3 Inſt. 96. | 


POISON, The killing a perſon by poiſoning, has been 
held more criminal than org — ELN. of its 
ſecreſy, which prevents all defence againſt it; whereas 
moſt open murders give the party killed, ſome opporturity 
of reſiſtance: For this reaſon offenders guilty of poiſoniug 
any perſon, were R to a ſeverer puniſhment | 
than other offenders. See 3 Nel/. Abr. 36g. | 
Richard Cole was attainted of high treaſon, for putting 
paiſon into a pot of pottage boiling in the biſhop of N- 
chefter's kitchen, by which two perſons were poiſoned ; | 
and there was a particular ſtatute made for his-puniſhment, | 
vez. by the ſtatute 22 H. 8. cap. g. it was enacted, That 
he ſhould be boiled to death. Anne zz H. 8. Richard 
Cole's caſe. | 
At this day, to poiſon any one wilfully, is murder and 
felony, if the party die in ayear; and the aiders and abet- 
tors, Sc. ſhall ſuffer death. Stat. 1 Ed. 6. c. 12. | 
Perſons poiſoned in one country dying in another, the 
« indictment found where the death happens, ſhall be good. 
2& 3 Ed. 6. c. 24. | 
If a man perſuade another to drink a poiſonous liquor, 
under the notion ofa medicine, who afterwards drinks it 
in his abſence ; or if A. intending to poiſon B. put poiſon 
into a thing, and deliver it to C who knows nothing of 
the matter, to be by him delivered to B. and C. innocently 
delivers it accordingly, in the abſence of A. In this caſe 
the procurer of the felony is as much a principal as if he 
had been preſent when it was done. 2 Hawk, P. C. 
13. And ſo like wiſe all thoſe ſeem to be, whoare pre- 
ſent when the poiſon was infuſed, and privy and conſenting 
to the deſign: But perſons who only abet their crime by 
command, counſel, Sc. and are abſent when the paiſon 
was infuſed, are acceſſaries only. id. 
POLE, ſee Perch. 
POLEIN, Was a ſhoe, ſharp or picked, and turned up 
at the toe; firſt came in uſe in the reign of Milliam Rufus, 
and by degrees became of that length, that in Richard | 
the Second's time they were tied up to the knees with 
d orfilver chains: They were reſtrained Anno 4 Ed. 4 
dut not wholly laid aſide till the reign of Hen. 8. Malmſ. 
in Vit. Will. 2. | 
4. olfences againſt, ſee Black, Com. 4 V. 162, 
| 
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. POLICY OF ASSURANCE, or Inſurance, (from the 
Ital. Poliza,i.e. ſchedula & aſſecuratio) Is an inſtrument en- 
tered into by inſurers of ſhips and merchandiſe, Sc. to 
merchantsobligatory for the payment of the ſum inſured ; 
in caſe of loſs, Merch. Dit. e. 

It isa courſe taken by thoſe who adventure goods to ſea, 
that they, unwilling to hazard the whole, give unto ſome 
other, called an [x/urer, a certain rate or proportionate 
ſum of ſo much per cent. to ſecure the ſafe arrival of the ſhip 
and goods, Sc. at the place agreed on; ſo that if the 
ſhip and merchandiſe nyſcarry, the inſurer maketh good 
to the adyenturer as much as he promiſed to ſecure, but 
if the ſhiparrive ſafely, he gains that clearly, which the 
merchant compoundeth to pay him: And for the more 
equal dealing between the inſurer and inſured in this caſe, 
there was an officer ordained by ſtatute to ſet down in 
writing the ſum of their agreement, which is ſubſcribed 
or under written by the inſurer ; and this was called policy 
to prevent any difference that might after happen between 
them, Stat. 43 Elix. c. 12. and 14 Car. 2. c. 23. See In- 
ſurance. And 2 2 J. 460. 4 L. 434. And as 
to the Court of Polici®F6f inſurance, erected in purſance of 
43 Elz. c. 12. See Black. Com. 3 V. 14. 3 

POLLARDS, or pollengers, are ſuch trees as have been 
uſually cropped, therefore diſtinguiſhed from timber- 
trees, Plowd. 469. | 

POLL (DEED) A deed made by one party only, is not 
jndented, but polled or ſhaved quite even; and is there- 
_ called a deed-poll, or a ſingle deed. Black. Com. 2 


POLLS, Where one or more jurors are excepted againſt 
it is called a challenge to the Polls, 1 Inſt. 156. See 
Black. Com. 3 V. 361. 4 V. 346. 

POLYGAMY, ( Polygamia) Is where a man marries two 
or more wives together, or a woman has two or more 
huſbands at the /ame time; when the body of the firſt 
wife or huſband may be ſaid to be injured by the ſecond 
marriage while either are living. 3 Inſt. 88. Hood's 

363. 5 

* 8 marriage, living the former huſband or 
wife, is ſimply void, and a mere nullity, by the Eccleſi- 
aſtical law of England: And yet the legiſlature has thought 
it juſ to make it felony, by reaſon of its being ſo great 
a violation of the publick ceconomy and decency of a well 
ordered ſtate, For polygamy can never be endured under 
any rational civil eſtabliſhment, whatever ſpecious rea- 
ſons may be urged for it by the Eaſtern nations, the fal- 
laciouſheſs of which has been fully proved by many ſen- 
fible writers: But in Northern countries the very nature 
of the climate ſeems to reclaim againſt it; it never having 
obtained. in this part of the world, even from the time of 
our German anceſtors, who, as Tacitus informs us, Prope 
4 ſoli barbororum fingulis uxoribus contenti ſunt. It is 
therefore puniſhed by the laws bothof antient and modern 
Sweden with death. And with us in "England it is en- 
acted by ſtatute 1 Fac. 1. c. 1 1. that if any perſon, be- 
ing married, do afterwards marry again, the former huſ- 
band or wife _— it is felony , but within the 
benefit of clergy. The firft wife in this caſe ſhall aof be 
admitted as an evidence againſt her huſband; becauſe ſbe 
is the true wife; but the ſecond may, for ſhe is indeed 
wife at all; and fo, vice verſa, of a ſecond huſband. 

This act makes an exception to five caſes, in which ſuch 
ſecond marriage, tho in the three firſt it is void, is yet 
no * 2 
26 e either party hath been continually abroad for 
SEVEN YEARS, whether the party in England hath notice 
of the others being living or no, 

2. Where either of the parties hath been ab/ent from the 


| 2ther ſeven years, wiTHIN this kingdom, and the re- 


maining party hath had no notice of the other's being 
alive within that time. 

3. Where there is a divorce or ſeparation à men/a et 
thoro by ſentence in the Eccleſiaſtical court. 

4. Where the fir marriage is declared abſolutely 
m_ by: any ſuch ſentence, and the parties looſed a vin- 
culo, Or, | 

5. Where either of the parties was under the age of 
conſent at the time of the firſt marriage ; for in ſuch me 
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the firſt marriage was voidable by the diſagreement of | 
either party, which this ſecond marriage very. clearly 
amouts to. But, if at the age of conſent the parties had 
agreed to the marriage, which completes the contract, 
and is indeed the real marriage; and afterwards one of 

them ſhould marry again; it is apprehended, that ſuch 
ſecond marriage would be within the reaſon and penalties 
of the act. Black. Com. 4 V 163, 4. 

PONDUS, Poundage, which duty with that of tonnage, 
was anciently paid to the King accotding to the weight 
and meaſure of merchants goods. Cowell. 

PONDUS REGIS, Is the fandard weight appointed by 
our antient Kings. 35 Ed. 1, And what we now call 
Troy Weight, was this pondus regis, or Le Roy Weight, 
with the ſcales in equilibrio: Where as the aver de pois 
was the fuller weight, with a declining ſcale, Cowell. 
See tit, Meaſure. 

PONE, is a writ whereby a cauſe depending in the 
county, or other inferior court is removed into the Com- 
mon Pleas; and ſometimes into the King's Bench: As 
when a replevin is ſued by writ of Chancery, &c, 
then if the plantiff or defendant Will remove that plea 
out of the county-court into C B. it was done by pone 
F. N. B. 69. 2 Inft. 339. And the writ pone lies to re- 
move actions of debt, and of detinue, writ of right, of 
nuſance, Sc. New Nat. Br. Alſo pone is a writ willing 
the ſheriff to ſummon the defendant to appear and anſwer 
the plaintiff's ſuit, on his putting in ſureties to proſecute, 
Se. Wood's. Infl. 570. And the writ to the ſheriff to 
take ſurety of one for his appearing is called Pone per 
Vadium. * | 

A pone to remove cauſes, is of this form: Put at the 
» petition of A. B. before our juſtices at Weſtminſter, the day, 
&c. The plea which is in your court by our writ, between 
the ſaid A. B. and C. D. of, &c. and ſummon the ſaid C. 
that be be then there to anſwer the ſaid A. &c. See Black 
Com. 3 V. 34, 195, 280. ii. xiii. 

PONENDIS IN ASSISIS, A writ granted by the ſtatute 
of Heim. 2. c. 38. which ſtatute ſnews what perſons ſhe- 
riffs ought - 3 upon 4%ſe and juries. Reg. Orig. 
175. F. N. B. 165. | 

 ONENDUM IN BALLIUM,. A writ commanding 
that a priſoner be bailed in caſes bailable. Reg. Orig. 133. 

PONENDUM SIGILLUM AD EXCEPTIONEM, 
A writ by which juſtices are required to put their ſeals to 
exceptions, exhibited by defendant againſt the plaintiff's 
evidence, verdict,- or other- 1em, ac- 
cording to the ſtatute Jef. 2. DIR 


PONE PER VADIUM, Is a writ commanding the ſhe- 


riff to take ſurety of one for his appearance at a day aſſigned. 
Of this ſee five ſorts in the table of the Regiſter Judicial, 
verbo Pone per vadium. | 
PONTAGE ( Pontagium,) Is a contribution towards the 
maintenance, or re-edifying bridges. Yet. 2. cap. 25. 
It may alſo ſignify toll taken to this purpoſe of thoſe who 
paſs over bridges. Stat. 1 Hen. 8. cap. 9. 22 Hen. 8. 
cap. 5. and 39 Eliz. cap. 25. Per pontagium clamat eſſe 
7 operibus pontium. Plac. in Tin. apud Ceftriam. 
14 Hen. 7. | 
This 8 accounted one of the three public charges 


from which no perſon of what degree ſoever was exempted. 


viz. from the charge of an expedition to the wars, from 
building of caſtles, and from building and repairing 
bridges: And this was called Trinoda necęſſitas; from 
which Ingulphus tells us, Nulli poſſunt Iaxari, And Selden 
in his Notes upon Eadmerus writes, that Ne quidem epi/copi, 
ebbates & monachi immunes erant. And Matt. Pariſ. anno 
1244. tells us, that in all the grants of privileges to 
monaſteries, theſe three things were always excepted, 
propter publicam regni utilitatem, that the people might 
the better reſiſt the enemy. Cowell. 

PONTIBUS REPARANDIS, Is a writ directed to the 
ſheriff Sc. requiring him to charge one or more, to repair a 
bridge, to whom it belongeth. Orig. 153. 

POOR, (Pauper) A poor perſon is ſuch as is a burthen 
to and charge upon a pariſh. ' The poor our law takes 
notice of, are, EPS 

i/t, Poor by impotency and defect; as the aged or de- 
crepit, fatherleſs and motherleſs, poor under ſickneſs, 
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and perſons who are ideots, lunaticks, lame, blind, Ec 
theſe the overſeers of the poor are to provide? for. 
adhy, Poor by caſualiy; ſuch as houſekeepers decayed 
or ruined by unavoidable misfortunes ; poor perſons over- 
charged with children, labourers who are diſabled, and 
theſe having ability, are to be ſet to work, but if not 
able to work, they are to be relieved with money, 
gdly, Poor by prodigality-and debauchery, alſo called 
Thriftleſs Poor; as idle ſioathful perſons, pilferers, vaga- 


correction, and be put to hard labour, to maintain them- 
ſelves; or work is to be provided for them, that they do 
not -periſh for want; and if they become impotent by 
ſickneſs, or if their work will not maintain them, there 
muſt be an allowance by the overſeers of the poor for 
their ſupport. Dall. c. 73. J 35. | 

The law not only regards life and inember and pro. 
tects every man in the enjoyment of them, but alſo fur. 
niſhes him with every thing neceſſary for their ſupport. 
For there is no man fo indigent or wretched, but he 
may DEMAND a ſupply ſufficient for all the neceſſities of 
life, from the more opulent part of the community, by 
means of the ſeveral ſtatutes enacted for relief of the 
poor. A humane proviſion ; yet, tho' dictated by the 
principles of ſociety, diſcountenanced by the Roman lays, 
For the edicts of the Emperor Conflantine commanding the 
public to maintain the children of thoſe who were unable 
to provide for them, in order to prevent the murder and 
expoſure of infants, an inſtitution founded on the fame 
principle as our Foundling Hoſpitals, tho* comprized in 
the Theodofian code, were rejected in Juftintan's collec- 
tion. Black. Com. 1 V. 131. 

It is not true, what ſome people imagined, that the 
Comm̃on law of England made no proviſion for the p: 
The Mirror ſhews the contrary; but how it was done 
does not appear. Bur. 450. 

None ſhall give alms to a beggar able to work, 2; 
Ed. 3. c. 45. Poor perſons, who are impotent, ſhall abide 
in-the ſame town, or in the next within the hundred that 
is able to maintain them, 12 Ric. 2.c. J. Improprators 
ſhall be obliged to diſtribute a yearly ſum to the pur pa- 
riſhoners, 15 Ric. 2. c. 6. 4 Hen. 4. c. 12, Proviſion 
to be made for the impotent poor, 19 H. J. c. 12. 22 
H. 8. c. 12. 27 H. 8. c. 25. 1 Ed. 6. c. 3. 3 64 
Ed. 6. c. 16. 5 & 6 Ed. 6. c. 2. 2& 3 P &M. 
c. 5. 5 EI c. 3. 14 El. c. 4. 18 EI c. 3. 3 L. 
b. J. J. 85: 39 N. 6. 3. 5 b 


1. Statutes concerning the poor. 

2. Of appointing overſeers ; their duty; and of compel 
ing them to account. | 

3. Of the poor rate, who, and what ſball be liable thert- 
to; and of taxing others in aid. 

4. Of the remedies for recovering rates ; and of ſetting 
afide rates. , 

5. Of relieving, andord ering maintenance for the poor. 

Na Of parents and children being obliged to naintain each 

other. 


7. Of the ſettlements of poor people. 
I. Statutes concerning the poor. 


By ſtat. 43. Elix. c. 2, The church-wardens of even 
pariſh, and four, three, or two ſubſtantial houſholders 
there, as ſhall be thought meet, to be nominated — 2 
ſhall be called over/eers of the poor of the fame fen er 
And ſhall take order from time to time, with u 
two or more juſtices for ſetting to work the child? = 
"ſuch whoſe parents ſhall not by the ſaid church. ige 
and overſeers, be thought able to maintain their chi on 
and alſo for fetting to work all ſuch perſons, baut ., 
means to maintain them, and uſe no ordinary tt wiſe, 
get their living by: And alſo raiſe weekly, orothery ; 
a convenient ſtock of flax, c. to ſet the pour ar 8 
And alſo competent ſums of money for the ney = 
lief of the lame, impotent, old, Blind, and fuc 4 alſo 
among them, being poor, and not able to work, an 


for the putting out ſuch children apprentices, tc yr - 


thered out of the pariſh, according to the abilit ſb 


bonds, ſtrumpets, &c. who are to be ſent to the houſe of 
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P'If the Juſtices perceive; that the iuhibitants of any 


pariſh, are not able to levy au them/ebves ſufficient 


money for the purpoſes aforeſaid, then two ng ma: 

tax any other, of otber pariſhes, or out of any pariſh 
zwithin the hundred where the faid parifh is, to pay ſuch 
money to the church-wardens and overſeers of the pooy 
pariſh for the ſaid purpoſes, as the juſtices ſhall think fit, 
according to the intent of this law. And if the hundred 
ſhall' not be thought able to relieve the ſeveral 
riſhes, not able to provide for themſelves, then 
juſtices at their general quarter- ſeſſions, or the greater 
number of them, ſhall rate any other, of ober pariſhes, 
or out of any pariſh within the county for the purpoſes 
aforeſaid, in their diſcretion. 164% © 

Add it ſhall be lawful, for the church-wardens and over- 
ſeers, or any of them, by warrant from any two juſtices of 
the peace, to levy as well the ſums of money; andallarrears, 
of every one who ſhall refuſe to contribute according as 


they ſhall be aſſeſſed, J Eire, and ſale of the offender's 
goods, as the money or ſtock which ſhall be behind on any 


account to be made, as aforeſaid, rendering to the parties 
the overplus: And in defect of ſuch diſtreſs, itſhall be law- 
ful for any two juſtices to commit him or them to the com- 


mon gaol of the county, there to remain without bail un- 


til payment of the ſum, arrears and ftock. | 
Church-wardens and overſeers may bind gor ehildten 
apprentices; and may, hy leave of the lord of tbe manor, 
build houſes on the waſte, for the poor to inhabit; but not 
to be afterwards uſed for the habitation of any other, on 
the pains contained in 31 Ele. 5 \, 
Provided, That if any perſon is grieved with any act 
done by the church-wardens or other perſons, or by the 


jnſtices; then it ſhall be lawful for the juſtiees at their ge- 


neral quarter-ſeſfions, or the greater number of them, to 
take ſuch order therein, as to them ſhall be thought con- 
venient ; the ſame to bind all parties. 7 

The father andgrandfather, and the mother and grand- 
mother, and the children of every poor, old, blind, lame 


and impotent perſon, or other poor perſon not able to work 
being of 2 — ability, Fu at their charges relieve 
and maintain every ſuch poor perſon in that manner, and 
according to that rate, as by 


rhe 3 or the greater 
number of them, at their El meme es ſhall 


be aſſeſſed; on pain that every one of them ſhall forfeit. 


200. for every month they ſhall fail therein. 


: 


Mayors, Sc. of corporations being juſtices, haye the 
ſame authority within their limits, as juſtices of the 
county. Andevery alderman 
as is appointed to be done by 

If any pariſh extends into more counties than . or 
ace 
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aunts; 15 
them, of the pariſhes that extend into ſuch ſeveral limits 
and juriſdictions, ſhall without dividing themſelves duly, 
Xecute their office within the pariſh, in all things to them 
ing, and duly exhibit and make one account be- 
bore e head officer vf the town, or place rate, and 
22 before the juſtices of peace, 
| 


| 


A 
\ 


* 


4 al do ſo much, 
e or two juſtices; 


| 8 there to abide without bail, till he have pad 
/ There is u proviſion by the act, (F 18.) for the inha- 
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of the diviſion, forfeit 5. The Rees or the more part of 
them; in their general ſeſſions to be holden next after the 
feaſt of Eafter next, and fo yearly as often as they ſhall 
| think meet, ſhall rute every pariſh to ſuch a weekly ſum 
of money as they think convenient, ſo as no pariſh. 
be rated above the 3 er of 1 
| halfpenny, w to be paid, at as the total ſum of 
fuch aan po pariſhes in every county, amount not 
above the rate of 2d. for every pariſh within the county. 
| Which ſums ſo taxed, ſhall be yearly aſſeſſed by the agree - 
ment of the pariſhipnters within themſelves, or in default 
thereof, by the church-wardens and petty conſtables of the 
pariſh, or the moteè part of them, or in default of their 
agreement, by order of ſuch juſtice or juſtices as ſhall 
dwell in the ſame pariſn, or (if none be there dwelling) 
in the pariſhes next adjoining. oo 
And if = perſon refuſe or neglect to pay any portion 
money ſo taxed, it ſhall be lawful for the church-- 
wardens. and conſtables,” or any of them, or in default 
thereof, for ay juſtice of the liberty, to levy the 
ſame by diſtr rendering to the party the 
overplus. And in default of ſuch diftreſs, it ſhall be 
| lawful to any juſtice of that limit to commit ſuch perſon 
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bitants of the iſland of 5 in the county of Eſſex. 

Star. 3 N. Me. 11 felt. 11. There ſhall be kept 
in every pariſn, a book wherein the names of all perſons 
who receive collection ſhall be regiſtered, with the day and 
year when they were firſt admitted to have relief, and the 
occaſion: and yearly in Zafter week, or as often as ſhall 
be thought convenient, the pariſhioners ſhall meet, be- 
fore whom the book ſhall be produced, and all perſons 
receiving collection to be called over, and the reaſons of 
their taking relief examined, and a new liſt made of fuch 
perſons as they think fit and allow to receive collection, 
and no other perſon ſhiall be allowed to receive collection 
at the charge of the pariſh, but by authority under the 
hand of one juſtice reſiding within ſuch pariſh, or (if none 
be there dwelling) in the parts next adjoining, or by or- 
der of the juſtices in ſeſſions, except in caſes of peſtilential 
diſeaſes, plague or ſmall-pox, for ſuch families as ſhall 
be therewith infected. Rs | "ag 

Stat. g S9 W. z. c. 20: ſei. 2. Eve poi ho 
ſhall be on the alleen and receive ket. any place, 
and the wife and children of any ſuch perſon cohabiting 
in the ſame houſe, ſuch child only excepted, as ſhall be by 
the church- wardens and overſeers pefrhitted to live at home, 
in order to attend an helpleſs parent, ſnhall upon the 
ſhoulder of the ſleeve of the uppermoſt garment, in a vi- 
Roman P. together with the 
firſt letter of the name of the pariſh or place, whereof 
ſuch poor perſon is an inhabitant, cut either in red or blue 
cloth, as by the church-wardens and overſeers ſhall be di- 
rected: and if any ſuch-poor perſon ſhall neglect or re- 


—_ 


4 fuſe to wear ſuch mark, it ſhall be lawful for one juſtice 


| to be abridged, ſuſpended or withdrawn, or otherwiſe by 


or any two of 


4 


to puniſh ſuch offender, either by ordering his allowance 


committing him to the houſe of correction, to be whi 
and kept to hard labour, not exceeding 21 days; and if 
any church-warden or overſeer ſhall relieve any ſuch poor 

' perſon, not wearing ſuch badge, and be a convicted 
on oath of one witneſs before one juſtice, | he ſhall for- 
feit 208, by diftreſs, half to the informer, and half to the 


Stat. 5 Geo. 1. c. 8. ſel, r. Whereas ſometimes men 
run away, leaving their wives and children, and ſome- 
times women run away, leaving their children on the 
2 of the pariſh, although ſuch perſons have eſtates 

which ſhould eaſe the pariſh of their charge; it ſhall be ; 
lawful for the church-wardens or  overſeers, where any | 
fuch wife, child or children ſhall be fo left, on applica - 
tion to, and by warrant or order of two juſtices, to ſeize. 
ſo much of the goods, and teceive ſo much of the annual 
profits of the lands and tenements of ſuch huſband, fa-. 
ther or mother, as ſuch two juſtices ſhall direct, towards 


—e 


; 


| the 2 of the place where ſuch wife, child or chil- 
18 FAA 28 IL. 
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dren are left, for bringing up and providing for ſuch wife, 
child or children; which warrant or order rr con- 
fir med at the next quarter-ſeſlions, it ſhall be law ful for 
the juſtices there, Ito make an order for the church- wardens 
or overſeers, to diſpoſe of ſuch goods by ſale or otherwiſe, 
or ſo much of them, for the purpoſes aforeſaid, as the 
court ſhall think fit, and to receive the profits, or ſo 
much of them as ſhall be ordered by the ſaid ſeſſions, of 
his or her lands and tenements, for the purpoſes afore- 
laid. 

And the church-wardehs and overſeers ſhall be account- 
able to the juſtices at the quarter-ſeſſions, for all money 
they ſhall ſo receive, | 
9 Ge. 1. c. 7. J. 1. enacts, That no juſtice of peace 
ſhall order relief to any poor perſon dwelling in any Pariſh 
till oath made of ſome reaſonable cauſe for it, and that he 
had applied to the Pariſhioners, or to two overſeers of the 
Poor, and was refuſed, and till ſummons of two overſeers 
of the Poor to ſhew cauſe. | | 

And any perſon ordered to be relieved ſhall be entered 
in the Pariſh books, to be relieved fo long as the cauſe for 
ſuch relief continues, and no longer. And if any Pariſh 
officer (except upon emergent occaſions) ſhall charge to 
the Pariſh account any monies given to any perſon not 
regiſtered, he ſhall forfeit g. to be levied by diſtreſs and 
fale, by warrant of two juſtices, to be applied to the uſe 
of the Poor of the Pariſh, by direction of ſuch juſtices. 

It ſhall be lawful for the church-wardens and overſeers, 
with conſent of the major part of the pariſhioners, to pur- 
chaſeor hire any houſe in the ſame pariſh, townſhip or place, 
and to contract with any, for the lodging, keeping, main- 
taining and employing ſuch Poor as delire relief, and 
there to keep, maintain and employ ſuch poor perſons, 
and take the benefit of their labour. And if any poor 
perſon refuſe to be lodged, &c. in ſuch houſe, he 
ſhall be put out of the Pariſh book, and ſhall not be in- 
titled to receive relief: and where any pariſh or townſhip 
ſhall be too ſmall to purchaſe or hire ſuch houſe, it ſhall 
be lawful for two or more ſuch pariſhes, townſhips or 
Places, with conſent of the major part of the Pariſhioners, 
and with the approbation of any juſtice of the peace, Qc. 
to unite in purchaſing or taking ſuch houſe for lodging; 
Sc. the Poor, and there to keep, maintain and employ 
the Poor, and to take and have the benefit of their la- 
bour, for the better relief of the Poor there kept, Sc. And 
if any Poor in the reſpective Pariſnes, Sc. ſo uniting, ſhall 
refuſe to be lodged, Ec. in the houſe fo hired, Sc. he ſhall 
be put out of the collection book, and not intitled to aſk 
relief: and it ſhall be lawful for the church-wardens and 
overſeers, Sc. to contract with the church-wardens and 

_ overſeers of any other pariſh, &c. for the lodging, Sc. 
of any poor perſon of ſuch other Pariſh, Sc. as to them 
ſhall ſeem meet. And if any poor perſon of ſuch other 
pariſh, Sc. ſhall refuſe to be lodged, &c. in ſuch houſe, he 
ſhall be put out of the collection book, and not be in- 
titled to relief. 

Stat. 17 Geo. 2. c. 3. Perſons authorized to take care 
of the Poor, ſhall give public notice in the church, of 
every rate for relief of the Poor, allowed by the juſtices 
of peace, the next Sunday after the ſame ſhall have been 
ſo allowed; and that no rate ſhall be valid fo as to 
colle& the ſame, unleſs ſuch notice ſhall have been 

ven. | 

4 And that perſons authorized as aforeſaid, ſhall permit 
every inhabitant to inſpect every ſuch rate, at ſeaſonable 
times, paying one ſhilling for the ſame, and on 
demand, forthwith give copies of the ſame, or any part 
thereof, to any inhabitant, paying at the rate of ſixpence 
for every twenty-four names, on pain of forfeiting to 
the party grieved, twenty pounds. 

By Stat. 17 Geo. 2. c. 379. Where there ſhall be any 
diſpute or uncertainty in what pariſhor place, lands im- 
proved, or drained, lie, and ought to be rated; every oc- 
cupier of ſuch lands, or houſes built thereon, tenements, 
tythes ariling therefrom, mines therein, and faleable un- 
derwoods therein growing, ſhall be rated to the relief of 
the Poor, and to all other parochial rates within ſuch 
pariſh and place which lies neareſt to ſuch lands, in like 
manner, and ſubject to the ſame regulations, as other 
lands within ſuch pariſh and place are by law liable 


| 
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to be rated thereunto; if any difference ariſe, touchino 
what pariſh or place ſuch lands ought to be rated in, it 
ſhall be lawful for the juſtices, at their next general 
quarter-ſefſions, to determine the ſame, on the ap 
of any perſon intereſted, and at ſuch ſeſſions to cauſe 
ſuch lands, Sc. to be allotted to, and fairly aſſeſſed 
in ſuch pariſh or place as they ſee juſt. But not 
to affect or determine the boundaries of any pariſh or 
place, to any intent, other than for the purpoſe of ratin 
ſuch lands, Sc. to relief of the Poor, and to all other 
parochial rates within ſuch Pariſh or Place to which they 
ſhall be ſo allotted. | 

Vide the Stat. 17 Geo. 2. c. 38. whichregulates the mode 
and time of accounting by church-wardens and overſeers 
to their ſucceſſors, as alſo the delivery over of the mon 


goods and chattels in their hands, c. 5 


Alſo ſee Poſt, Diviſion 3. | 

The ſame ſtatute /ef. 4. gives an appeal to the ſeſſions 
to any party aggrieved by any aſſeſſment, or haviug any 
material objection to any perſon being put on, or left out 
of ſuch rate, or to the ſum charged on any perſon, or 
ſhall have any material objection to ſuch account, or ary 
part therein, or who ſhall find him, her or themſelyes 
aggrieved by any thing done. 

And by et. 6. it is enacted, That on all appeals from 
rates, the juſtices (where they ſhall ſee juſt to give 
relief) are required to amend the fame in ſuch man- 
ner only, as ſhall be neceſſary for giving relief, with- 
out altering ſuch rates, with reſpect to other perſons men- 
tioned in the ſame; but if on an appeal from the whole 
rate, it be found neceſſary to quaſh the ſame ; then 
the juſtices are required to direct the church-wardens and 
overſeers of the poor to make a new equal rate. 

And by. ect. 7. The goods of any perſon aſſeſſed and te- 
fuſing to pay, may be levied by warrant of diſtreſs, not on) 
in the place for which ſuch aſſeſſment was made, but in any 
other place within the county or precinct; and if ſufficient 
diſtreſs cannot be found within the county or precinct on 
oath made thereof before ſome juſtice of any other countyor 
precinct, (which oath ſhall be certified under the hand of 
ſuch juſtice on the warrant) ſuch goods may be levied in 
ſuch other county or precinct by virtue of ſuch other war- 
rant and certificate; and if any perſon be aggrieved 
by ſuch diſtreſs, it ſhall be lawful for ſuch perſon to ap- 
peal to the next general or quarter-ſeſſions of the peace 
for the county or precinct where ſuch aſſeſſment was made, 
3 Juſtices there are required to finally determine 
the ſame. 


In caſe any perſon refuſe to pay to overſeers, ary ſum 


they ſhall be legally rated or aſſeſſed to, it ſhall be 
lawful for the ſucceeding overſeers to levy ſuch arrears, 
and out of the money levied, to reimburſe their predeceſ- 


ſors all ſums of money which they have expended for the 


uſe of the poor, and which are allowed to be due to them 
in their accounts, | 

And where any perſon ſhall occupy any houſe, Ec. 
from which any other perſon aſſeſſed ſhall be removed, or 
which at the time of making ſuch rate was unoccupied, 
then every perſon removing from, and every perion 
coming into or occupying the ſame, ſhall be liable to pay 
to ſuch rate in proportion to the time that ſuch perſon oc. 
cupied the ſame reſpectively, in the ſame manner, ar 
under the like penalty of diſtreſs, as if ſuch perſon ſo re- 
moving had not removed, or ſuch perſon ſo coming in 
or occupying, had been originally rated in ſuch fate: 
which proportion in caſe of diſpute ſhall be aſcertained 
by any two or more juſtices. | 

And it is further enacted, That true copies of all tales 
for relief of the poor be fairly entered in a book, 10 be 
provided for that purpoſe, by the church-wardens ard 
overſeers, who ſhall take care that ſuch copies be entere 
accordingly, within fourteen days after all appeals from 
ſuch rates are determined, and ſhall atteſt the ſame by 
putting their names thereto; and every ſuch book ſha 
be carefully preſerved by the church-wardens and over- 
ſeers, or one of them, in ſome place whereto all perſons 
aſſeſſed, or hable to be aſſeſſed, may freely reſort ; an 
ſhall be delivered over from time to time to the ſucc 
ing church-wardens and overſeers, as ſoon as they —_ 
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into their office, and ſhall be produced by them at their 


general or quarter-ſeſſions, when any appeal is to be de- 
termined. Err!!! OLI ECE. 
And overſeers of the poor within every townſhip or 
place, where there are no church-wardens, ſhall execute 
every act, concerning the poor, as church-wardens and 
overleers of the poor may execute by this act, or any 
former ſtatute concerning the poor, and ſhall ſuffer ſuch 
pains and penalties for neglect, as church-wardens and 
overſeers are liable to. : 


© Of appointing overſeers ;, their duty; and of compel- 
ling them to account. | 


Church-wardens of every pariſh] See the Stat. 4.3 Eliz. 
c. 2. ſe. 1. The juſtices of peace, by the general words 
of this ſtatute, have power to name overſeers in all Pa- 
riſhes; and it muſt extend as well to extraparochial places 
as to all Pariſhes in general, and no ſubſequent words ſhall 
controu] the general words in the enaCting part; and 
certainly all the poor acts ſhall be conſtrued to extend to 
ſuch places, as well as to other Pariſhes, when they are 
within the. ſame miſchief, and ſhall be ſubject to the con- 
troul of the juſtices of peace. Moſt of the foreſts in 
England are extraparochial, and fo is Chrift-church in 
Oxford, but they ought to maintain their own poor; 
therefore a peremptory mandamus was granted to the 
juſtices of peace to chooſe overſeers in the town of Rufford, 
being an extraparochial place. 8 Mod. 39. But ſuch 
extraparochial place muſt be a townſhip or village. See 
Stran 1004, 1071, 1143. 


Four, three, or two] On motion to quaſh an indict- 


ment againſt B. for that he, with four others, being ap- 
inted overſeers of the poor, refuſed to take upon 
im that office, Sc. It was objected, that the ſtatute 
directs the nomination but of four, three, or two, 
with the church-wardens. And per Parker Ch. J. That 
is very true, tho' in many places more are appointed 
than four; for the act ſays four, three, or two ſhall be 
nominated of the inhabitauts, at the diſcretion of the 
Juſtices (/cil.) they may nominate four, three, or to; 
it is not a limitation of the juſtices power, but it is in the 
very authoritative part thereof. Where more than four 
are added, they are not puniſhable by the act, and they 
can be only added as aſſiſtants. Per Powell, the queſ- 
tion will be whether the words of the act will be any 
more than directory, or a limitation of their authority. 
In moſt of the pariſhes about London there are more than 
four, therefore we need not determine this point, but 
the indictment was quaſhed for another fault. 16 Vin. 
Abr. 415. | 
But no greater number than four can be appointed. 
Burrow 44, 453. | 
Subſtantial houſholders there) The appointment of over- 
ſeers muſt ſtile them ſubſtantial houſbolders. Stran. 1261. 
It was moved for a mandamus to J. H. and J. 7. 
Juſtices of peace in the county of Dorſet, &c. to no- 
minate two ſubſtantial houſholders to be overſeers of the 
poor upon this ſtatute; and there was an affidavit, that 
at a meeting of the pariſh after Eaſter, one John B. and 
Mary F. were elected overſeers, and at a meeting of the 
juſtices they approved of Mr. B. and refuſed the woman, 
as being an unfit perſon to ſerve as overſeer; and the old 
overſeers refuſing to nominate any other, the juſtices 
approved B. only. Per Powell, A woman is not to be an 
overſeer of the poor; and there can be no cuſtom in a 
Pariſh to put her in, becauſe of her being a houſekeeper; 
becauſe this is an officer created by act of parliament. Per 
Parker Ch. J. The nomination is to be by the juſtices, and 
it ſeems the overſeers are to continue but one year. The 
Pariſh here was obſtinate in not having another inſtead of 
the woman, and the juſtices ſhould have nominated one 
of the old ones, ſince they were fo ſtiif; but (becauſe the 
Jultices had done well in refuſing the woman) he directed 
that they ſhould apply to the juſtices to have another no- 
minated; and if they refuſed, then to apply to the court 
for a mandamus the next term, 16 Yin. Abr, 415. 
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Acitizen of London, who lived in the dountry in the ſum- 
mer, was choſen overſeer of the poor, the court ſeemed to 
diſcountenance fuch choice of one who was reſident there 
only ſome part of the ſummer, and was actually an inha- 
bitant of another Pariſh in London. + Carth. 161. 

. Yearly in Eaſter week, or within one month after Eaſter] 
The court ſeemed to think an appointment of overſeers 
on a Sunday, to be a good appointment: for it may be 
cog week, and this is the firſt day of the week. 

vey 255 E 

e of overſeers is good, tho' not made 
within one month after Eaſter. Stran. 1123. 
And many other counties in England and Wales] See fat. 
13 & 14 Car. 2. c. 12. ſect. 21. — In treſpaſs a ſpecial 
verdict found this ſtatute, and that the pariſh of Kenil- 
worth in the county of Warwick (not being any of the 
counties named in this ſtatute) is a large Pariſh, having 
two townſhips, but it is not found that it is fo large that 
parochial diſtribution cannot be made ; and the queſtion 
was, if the county of Warwick, not being named in the 
ſtatute, ſhall be taken within the general words, (and di- 
vers other counties;) and Hopkims ſerjeant cited a caſe to 
be adjudged in C. B. that the ftatute did not extend to other 
counties than thoſe which are expreſsly named, and to this 
Hale inclined ; but the court would ſee the precedent be- 
fore they gave judgment ; by which adjornatur. 2 Lev. 
142. But afterwards it was adjudged, that this ſtatute 
did not extend to any other counties, but only to thoſe 
that are named therein. id. Freem. 401. Hale Ch. ]. 
ſaid, by the words it ſeems to be intended for all 
counties in England, becauſe the words are (or other 
counties ;) but ſerjeant Hopkins cited the judgment in 
C. B. in caſe of Wilſon and Bonner, between Chipping- 
and Broad-Campden in Glouceſterſhire, where the 
judges held, that this act extended to no counties but 
thoſe named. 1b:d. 412. The court gave judgment for 
the defendant becaule tho? it was found to be a large Pa- 
riſh, yet it was not found to be fo big that by reaſon 
of the largeneſs they could not reap the benefit of 


the act of 43 Eliz. according to the ſtatute, and for that 


reaſon the court gave judgment, and fo did not poſitivel 
rule, that no other counties were within the act but tho 
named; but Hale ſtrongly inclined that no other counties 
were within the act, and ſaid the inconvenience would be 
very great; for by that means the poor boroughs would be 
charged with poor, and the vills where men of good eſtates 


lived, but perhaps no poor, would be at no charge at all. 


But 2 Salk. 486. pl. 44. in marg. there is a note, That 
in the caſe of the inhabitants of Stokelane and Dolting, 
Hill. 11 Ann. it was adjudged, That by virtue of this act 
the juſtices may exerciſe the powers given by 4.3 Eliz. and 
this act in all extraparochial places containing more houſes 
than one, ſo as to come under the denomination of a vill 
or townſhip. And in the caſe of Hinam and Churchmarn 
Pariſhes in Gloucefterſbire, Hill. 1738. Lee Ch. J. cited 
the ſaid caſe of Stokelane and Dolting, in which he ſaid it 
was held, that this ſtatute extended by equity to all the 
counties in England, and that it was fo held upon great 


- deliberation. 16 Vin. Abr. 421. 


Every poor, needy, impotent and lame perſon] This ſtatute 
relates only to the maintenance of poor and impotent per- 
ſons, and not to baſtards, who are provided for by other 
ſtatutes. 1 Salk. 12. 

To or three overſeers of the poor] The court held, that 
this clauſe plainly extends to towns and villages in ex- 
traparochial places as well as within Pariſhes ; for the 
law makers had in view the inconvenience, that ſome 
towns and villages would have the benefit of 43 Eliz. 
This ſtatute is of (towns, Sc. in counties) and not (in 


Pariſhes) ; and towns and villages in extraparochial places 
are plainly within the words, tho? not directly within the 


view of the act; and thoꝰ there be not officers appointed in 
extraparochial places, yet the juſtices ought to do it upon 
complaint. 16 Vin. Abr. 421. 

When the Pariſh is not large, and conſiſting of ſe- 
veral townſhips, ſo as the 43 Elx. may be of benefit 
to them, the juſtices ought not to appoint particular 

: | overſcers 
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overſeers according to this ſtatute. 16 Vin. Ar. 


21. | 
. As to the duty of the overſeers of the poor, ſee Stat. 
43 Eliz. c. 2. ſecl. 2, 6, 11. and Stat. 17 Geo. 2. c. 38. 
ſedi. 1, 11, 13, 14. ; Hee 

Make and yield up to ſuch juſtices of peace a true and 
perfect account] See Stat. 43. Eliz. c. 2. /. 2.— The juſtices 
authority, in ſtating this account, cannot be delegated to 
any other. 16 Vin. Abr. 415. | 8 8 5 

Sball pay and deliver over] Mandamus to the juſtices, 
to grant a warrant for levying 30 J. 115. 11 d. being the 
balance of the laſt overſeers account in their hands. 
They return, that there was ſuch a balance, but that the 
veſtry had ordered them to return it, and employ an at- 
torney to ſue for charity money, and get it laid out for 
the benefit of the poor; that one Nung was ſo employed, 
and the balance exhauſted in fees, and that the overſeers 
had engaged to pay Young ; & ea de cauſa they had refuſed 
to grant the warrant : and per curiam, There muſt go a 
peremptory mandamus, for the ſtatute 43 El. c. 2. lays, 
the balance ſhall be paid over to the new overſeers, under 
a penalty: and it is not in the power of the veſtry to diſ- 
penſe with the ſtatute. S!ran. 992. 

Negligent in their office] It an overſeer does not provide 
for the poor, he is indictable; and if he relieves the poor 
when there is no neceſſity, it is a miſdemeanor, MS, 
Caſes. Paſch. 3 Ann. B. R. Tawny's caſe. | 

For every ſuch default of abſence or negligence 20 ſbil- 
lings] This penalty for not meeting in the church ſhall 
never be inflicted on the overſeers of extraparochial 
places. becauſe they have no church to meet in, 8 
Med. 4o. 

If any of theſe officers be convicted of any of the penal- 
ties in this act; the other muſt levy it. 16 Vin. Abr. 

I 5. 
5 7 o commit every one of the ſaid church-wardens and over- 
ſeers] See Stat. 43 Eliz. c. 2. ſeft. 4. If accounts be ad- 
juſted, and the overſeers refuſe to pay the balance, they 
cannot be committed immediately, but a warrant muſt 
ifſue to diſtrain them, and upon a return thereof there may 
be a commitment. 16 Vin. Abr. 416. 

The juſtices cannot commit an overſeer for bringing 
in an account to which they object, but they onght to 
hear it, ſtrike out what is amiſs, and balance the account. 
16 Vin. Abr. 416. 

The defendant being an overſeer, was committed by 
two juſtices of peace by a warrant, which recited, that 


he had appeared before them, and being demanded to give 


a juſt account of all monies he had received and paid, he 
had only produced an account in groſs of his receipts and 
payments, and refuſed to give a particular account, or 
produce his books, Sc. and they believing this to be no 
account according to this ſtatute, and defendant re- 
fuſing to give any other, therefore they commit him to be 
detained till be ſhall make a true account. And upon a 
babeas corpus he was diſcharged. Fer tot. cur. Be- 
cauſe the juſtices had no authority to commit in this man- 
ner by this ſtatute, for that an account was confeſſed to 
have been rendered. Sc. Show. 39g. 

An order made at the ſeſſions relating to accounts of 
overſeers of the poor was moved to be quaſhed, becauſe 
it did not appear the accounts had been before two juſtices 
quorum unus, and they cannot come per ſaltum to the 
ſeſſions; and Salk. 533. was cited. On the other fide it 
was ſaid, that it appeared there was an allowance, for the 
appeal is faid to be againſt the diſburſements and allow- 
ance thereof, which the court will preſume was regular; 
and being in general, is not like the caſe in Salk. Which 
was ſaid to be by two juſtices without quorum unus. Sed 
per curiam, It does not follow, that this was an allowance 
by two juſtices, for the Pariſh might do it; therefore for 
want of juriſdiction this order muſt be quaſhed. Stran. 


983. 


3. Of the poor rate, who, and what ſhall be liable there- 
to; and of taxing oiher pariſhes in aid. h 


By taxation of every inbabitant] See Stat. 43 Eliz, c. 2. 
fe. i, 3-& 17 Geo. 2. c. 38. /eft. 12. Aſſeſſments for 
the gor ought to be made according to the viſible eſtate 
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of the inhabitants there, both real and perſonal, and no 
inhabitant there is to be taxed to contribute to the re. 
lief of the poor in regard of any eſtate he hath elfewhere 
in any other town or place, but only in regard of the viſible 
eftate he hath in the town where be dwells, not for an 

other land he hath in any other place or town, 2 B 1 


354. 1 = | 
Rent is no ſtanding rule for making a pbor rate; for 


| circumſtances may differ, and there ought to be a regard 


ad ſtatum ad facultates, Comb. 478. ; 

The ſeſſions, upon ſetting aſide a rate, may make i new 
one themſelves, or order the church-wardens and overſeers 
to make a new one; they having it in their diſcretion to 
make a new rate at ſeſſions, or retnand it to the church. 
wardens, Sc. to make a new one. 2 Salk. 483. 

The church-wardens and overſeers may make a rate 
of themſelves. 2 Salk. 331. : Sas 

H. took part of a houſe in the Pariſh of D. on the 
third of December; he was rated as an inhabitant, and 
was diſtrained for a quarter's rate the Chriſtmas follow. 
ing; but the diſtreſs was taken before Chriſtmas on a ge- 
neral warrant made fot the whole year: and in replevin 
it was ruled upon evidence by Holt, 1ſt; That if two 
ſeveral houſes are inhabited by ſeveral families, who 
make and have but one common entrance for both; yet 
in reſpect of their original, both houſes are rateable ſeveral 
Y; for they were at firſt ſeveral houſes; and if one family 
goes, one houſe is vacant : but if one tenement be di- 
vided by a partition and inhabited by different families, 
viz. the owner in one, and a ſtranger in another, theſe 
are ſeveral tenements, ſeverally rateable while they are 
thus ſeverally inhabited, but if the ſtranger and his fa- 
mily go away it becomes one tenement. 2dly, That H 
could not be rated for the whole quarter, for poor rates 
are 10 be aſſeſſed monTuLy by the flatute, and by this 
means a man cannot move in the middle of a quarter, 
but he muſt be twice charged. 2 Salk. 532. 

When goods are rated, it ought to be according tothe 
value of lands, viz. goods of the value of 100J. ſhall be 
rated g J. per annum, as lands are, and the perſon muſt be 
charged only in the place where the goods are at the time 
of the aſſeſſment; for if he has no goods where aſſeſſed, 
if diſtrained he may have an action of treſpaſs, &. 
Dalt. Tuft. 253, cap. 73. : 

By the words and meaning of the ſtatute 43 Elz 2. 
the occupiers of the land are to be aſſeſſed, and mw! the 
| eſſor who receives the rents; the occupier of the land be- 
ing by law only to pay the aſſeſſment, unleſs it be ſpecial- 

ly 2 far as to this payment between him and bis 
leſſor. 2 Bulf. 354. 

Parſons ought to contribute to the poor. 3 Keb. 
252. 

A mandamus was prayed to the mayor of (Biclyler, to 
ſign a tax made on the palace, Qc. of the biſhop of (li- 
cheſter, being within the pariſh of Subdeanery, and per (vr. 
it was granted; becauſe againſt this there can be no pre- 
ſcription, and all the prebendaries who live in the ſame 
cloſe, which is a fourth part of the town, pay it. 3Keb, 


8 

A parſon who lets his tithes to the pariſhioners ma) 
be taxed upon the poor rate; for the letting is but an 
agreement with the pariſhioners to retain the tithes, an 
the parſon has a modus for his tithes; tho it Nas 
objected that the pariſhioners were occupiers, and ſo the 
parſon not taxable. MS. caſes Paſch. J Ann. The Veen 
v. Bartlet. | 

Thoſe ought only to be contributory who were lier, 
there the year before, and none elſe. Settlements 48. Pi. 


I. f 

1 A. ſeiſed of lands, demi ſed the ſame to B. reſerving oy 
yearly rent of x01, A. covenanted with B. that he = F 
quietly enjoy the land, and to indemnify him again he 
charges and taxes whatſoever to be impoſed up _ 
lands, except tithes. B. entered, and was poſſeſſed, a land 
church- wardens and overſeers of the Pariſh where the - 
lay, and of which A. was an inhabitant, made a poor pon 
and B. by reaſon of the lands was charged with _ 
a ſum of the rate which he paid, and he brought 4. di 

| nant againſt A. and aſſigned the breach, in that # 


| not indemnify againſt the poor rate, Oc, Aud _ 
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gument on both ſides, the court unanimouſly agreed, 


that the poor rate was not within the covenant, and there- 
fore have judgment for defendant. Gibb. 299. 

The Doctor agreed with ſeveral of the pariſhioners to 
take ſo much for his tithes, and made a leaſe to F. The 
Doctor was rated for the tithes to the pariſh levies, who 
appealed ; and the matter being found ſpecially, the queſ- 
tion was, 200 ſbould be ſaid to be the occupier, the Doc- 
tor's leſſee or the inhabitants; and per cur. The leſſee 
muſt be ſaid to be the occupier, in regard there is no cer- 
tain time limited for h9w long, but only from year to 
year; and per Eyre J. The letting of them is in nature 
of a ſale, and the party looked upon as a vendee; no 
manner of advantage is given to the inhabitants; for they 
give the full value for their tithes; otherwiſe had it been 
a contract for years. Poor's Settlements 104. pl. 140. 

Defendant being aſſeſſed towards the poor rate for 
his tithes as vicar, appealed to the ſeſſions, where he is 
abſolutely diſcharged. But by the court; As vicar he is 
chargeable by 43 Eliz. and the ſeſſions hath only power 
to moderate, not diſcharge : And the order of ſeſſions was 
quaſhed. Stran. 77. 

Where the pariſon agrees, that the tenant ſhall retain 
the tithes, yet the rate for them muſt be upon the parſon. 
Stran. 525. 

All things which are real and bring in a yearly revenue 
may be rated and taxed to the poor. Shaw's Pariſh Law 
221. 

On a motion to confirm a tax, laid by the juſtices 
of peace on a toll of the corporation of . for a rate 
to the poor, Hale Ch. J. ſaid, that he was of opinion 
that the toll was chargeable, tho' part of it were to 
maintain the mayor ; and per cur. A mandamus was 
granted to the mayor and juſtices to execute the order, 
mſi. 3 Keb. 540. 

Note; It hath been reſolved by the court, that ground 
rents are liable to pay the poor's rate, Comb. 62. 

Hoſpital lands are chargeable to the poor, as well as 
others; for no man, by appropriating his lands to an hoſ- 
pital, can exempt them from taxes to which they were 
ſubject before, and throw a greater burden upon their 
neighbours. 2 Salk. 527. | 

The queſtion was, whether a houſe converted into a 
conventicle, and uſed for no other purpoſes, was rateable 
to the poor's tax; the court ſaid, they never knew it, and 
ordered them to ſhew cauſe; and afterwards the order 
was quaſhed. Poor's Settlements 124. pl. 109. 

A farmer is not to be taxed to the poor for his neceſſary 
ſtock, according to the lands he holds; but if he has a 
ſuper-abundant ſtock, i. e. more than the land requires, 
he ſhall be taxed for that. Juſt. Caf. Law 233. 

Yet it is a quere ſtill, if a farmer is to pay a rate or 
tax for ſtock upon land. Did. 

A ſhop-keeper ſhall be charged to the poot's rates for 


the goods, Sc. in his ſhop. Ju. Co. Law 233. 


On a motion toquaſh a poor's rate made at the quarter- 
ſeſſions in Marlborough, becauſe it was aſſeſſed for trade, 
and the corporation would not aſſeſs the toll of their mar- 
ket, or their own lands, and they would not hear the 
matter at their ſeſſions. Per cur, It will be inconvenient 
to quaſh poor rates; but you may take a mandamus to 
aſſeſs you according to law, as in the caſe of The town of 
Cambridge MS. caſes. 16 Vin. Abr. 426. 

In the caſe of the governor and company for ſmelting 
lead, againſt Richardſon and others, it was determined by 
the court of King's-Bench, in Michaelmas term, 3 Geb. 3. 
That a leſſee of lead mines, whereon no rent is reſerved, 
other than a certain proportion of the ore to be raiſed, is 
not rateable to the poor, under the ſtat. 43. Elz. 

; 2 to taxing other pariſhes in aid, fee 43 Eliz. c. 2. 

e 


if ſeveral inhabitants of A. have lands in the pariſh of 
and their tenants are ſo poor that they are not able to 
pay to the relief of the poor of B. the landlord's inhabiting 


in the pariſh of A. ſhall be no diſcharge to them, but 8 


they ſhall pay for their lands, which they have in the 
pariſh of B. 2 Bulftr. 352. | 

Sir James. Mountague attorney general, moved to 
quaſn an order of two juſtices, made upon this ſta- 
Ute:; his exception was, that it does not appear that 
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the pariſhes taxed are within the hundred ; for it is only 
laid that they are within the county of the city of Nor- 
wich, and two juſtices by the act, have not power to tax 
the county but only the hundred, or the pariſhes within 
the hundred, To which it was anſwered, that if two 
juſtices cannot relieve in this caſe, there can be no relief 
given; for it is well known there are no hundreds within 
cities, and the city, and the county of the city are the ſame, 
and the power given to the juſtices muſt ariſe upon a de- 
fect in the hundred, and where there is no hundred there 
can be no ſuch defect, and the ſeſſions could have made 
no order in this caſe. But per Powell; This is not caſus 
omiſſus out of the ſtatute; and tho the two juſtices have 
no power, here being no hundred, yet the ſeſſions have 
a juriſdiction, and may tax the county of the city in part 
or at large, to which the reſt agreed, and quaſhed the 
order, being made by two juſtices only. 11 Med. 269. 

There are two ways by this ſtatute to make one pariſh 
contributory to the poor of another, vz. either the juſ- 
tices may tax particular perſons in aid to that pariſh which 
cannot relieve its own poor; or they may aſſeſs the whole 
pariſhina certain ſum, and leave it to the church-wardens 
and overſeers to levy the ſame on particular perſons. 2 
Salk. 481. Shaw's Pariſh Law 219. 

Mandamus to the juſtices to make a rate for ſupport 
of the poor, which was oppoſed, becauſe the pariſh offi- 
cers ought to make the rate, and the juſtices are only 
to ſign it; to which it was anſwered, that this motion 
was grounded on this clauſe of the ſtatute, and thereupon 
a mandamus was granted, directed to the juſtices; and as 
this is a matter of right, they ought to make a re- 
turn. 2 Shaw's Praft. Juſt. 479. Shaw's Pariſh Law 
219. 

* order of ſeſſions was returned upon ſtat. 43 Elix. 
for rating the adjacent pariſhes, Sc. for relief of a poor 
pariſn. Exception was taken, that by the ſtatute this 
ought to have been done by the two next juſtices, where- 
as this order was made at ſeſſions. And by the ſolicitor 
general, If it be made by all the juſtices, Sc. then it is 
by two, and they ſhall be ſuppoſed to be at the general 
ſeſſions. And per Mytbens, You have not purſued the ſtar. 
and do hereby prevent the appeal. Adjornatur; and it 
was afterwards at another day quaſhed for that reaſon. 
Comb. 2.5. 

A pariſh in Colcheſter being ſurcharged with poor, the 
juſtices made àn order that two other pariſhes in Colcheſter 
ſhould pay to the relief of the poor within this pariſh, 
viz, the one 5s. and the other 8s. per week, and that 
the overſeers ſhould collect it; and the order being re- 
moved by certiorari, Alibone moved to quaſh it, becauſe 
not purſuant to the direction of 43 Elix. which ſays, 
others, of other pariſhes, ſo that it ought to be aſſeſſed by 
the juſtices upon particular perſons, and not generally : 
But the court ſeemed to be of opinion, that it was right: 
and that the juſtices are only to aſſeſs the quantum, and 
then the rate is to be made by the overſeers of the poor 
of the pariſh, and ſuch was the opinion of the court; 
Skin. 258. | 

It was moved to quaſh an otder made by two juſtices, 
that the inhabitants of L. G. ſhould pay a yearly ſum to 
Wheiftone, 1ſt. Becauſe it was not ſaid quorum unus, but 
that exception was diſallowed. 2dly, For that it was 
only ſaid, that Yhetflone was at great charge in maintain- 
ing the poor, but not that they were unable. Note; 
Upon an appeal the juſtices made an order at the ſeſſions, 
wherein it 1s faid they were oppreſſed, which implies 
inability. Comb. 241. 

Upon an order for contribution to the relief of a poor 
pariſh, it was ruled, that the juſtices may either charge par- 
ticular perſons or the whole pariſh, and they to levy it ; 
but here a ſum in groſs was laid for a whole year, which 
(it was objected) was unreaſonable; for their ability 
may change; nevertheleſs the order was confirmed. 


. 309. 

Holt Ch. J. faid, that poſſibly a place extra-parochial 
may be taxed in aid of a pariſh, but a pariſh ſhall not 
be taxed in aid of that, 2 Salk. 486. 


Ina city where one pariſh is not able to relieve their 


* next pariſh, being able, is to aid them by a 
8 R 


weekly 


50 
weekly allowance, but when the cauſe ceaſes, ſuch al- 
lowance is to ceaſe alſo. Juſt. Caſe Law 234. 

In caſe a pariſh is not able to maintain its poor, two 
juſtices may tax any other pariſh within the hundred to- 
Wards their relief, and if the hundred be not of ability 
to relieve their pariſhes, the juſtices in their ſeſſions may 
tax any other pariſh or pariſhes within the county. 2 
Show's Prack. Juſt. 42. 

An order was made by the juſtices of the borough, for 
the pariſh of Sr. Peter's to pay to the officers of St. Mary's 
the ſum of 20s. weekly, until the juſtices ſhould ſee fit 
to order the contrary. It was objected, 1ſt, That it 
does not appear that the pariſh of St. Mary's is over-bur- 
thened with poor, but over- ruled; for the order follows 
the words of the ſtatute. 2dly, It is ſaid, that they are 
Juſtices of the town and borough, and it appears. upon 
the order, that the pariſh of Sz. Mary's is within the 
borough, but not within the town and borough, But 
per cur. they are juſtices of both. gdly, The order is, 
until we ſhall ſee fit to order the contrary, where the act 
never gave the juſtices ſuch an authority, and it is in 
eſſect making a perpetual order; for if one of the juſ- 
tices die or be removed, no other juſtice can alter it till 
the ſaid juſtices ſhall ſee fit to alter. And it was quaſh- 
ed for the laſt objection. Poor's Settlements 121. pl. 
195. | 
The pariſh of H. and a vill called S. was time out of 
mind within the rectory of H. But there is a church in 
S. which from the time of H. 6. hath been uſed and repu- 
ted as a pariſh, and had all parochial rights, and church- 
wardens, and S. diſtant two miles from H. Richardſon 
Ch. J. held clearly, that this is a pariſh within 43 Elrz. 
and that the overſeers, Sc. might aſſeſs it to the relief of 
the poor; and the finding that from Henry the VIth's 
time till now it hath been uſed as a pariſh, does not ex- 
clude, that it was not uſed fo before. And this ſtatute 
being made for relief of the poor, to prevent their wan- 
dering, the intent of it was to confine the relief to 
pariſhes then in eſſe, and ſo uſed. Judgment for plaintiff. 
Hutt. 93. Litt. Rep. 73. 

o. Car. 92. S. C. adjudged, that this is ſuch a pa- 

Tiſh as is chargeable for relief of Sroke-Godlingham, and 
not for the poor of Hinkley, and tho' by the finding 
it ſhould not be intended to be a pariſh before Henry the 
Vlih's time, yet being found that it was a church then, 
and that there were church-wardens there, it is a pariſh 
within the ſtatute, altho' it be but a reputative pariſh; 
for being in uſe ſo long before, and at the time of the 
ſtatute, the ſtatute appoints that the church-wardens and 
three or four overſeers joined with them ſhall, c. Now 
no church-wardens of H. are church-wardens of S. and fo 
have nothing to do there; and the church-wardens of S. 
are only to meddle with the church there, and conſequent- 
ly with the poor of the pariſh.—S. P. As to Tateridge and 
Hatfield, where for 60 years then paſt, and at the time of 
making the ſtatute, and ever ſince, T. was commonly re- 
puted a pariſh of itſelf, and the inhabitants there choſe 
conſtables, church-wardens and overſeers of the poor, and 
made and levied their own rates to the poor, and repaired 
their church, without contributing to that of H. and tho? 
it was alſo found that anciently the vill of T. was parcel of 
the pariſh of H. and never ſevered by any legal act, and 
that the tithes of T. have been time out of mind paid 
to the parſon of H. who always uſed to find a curate at 
T. and that tnere is no parſon at T. yet T. ſhall be charg- 
ed by itſclf, and for their own poor only, Cro, Car. 
394 395. f Te 

Pariihes in reputation only are within the ſtatute, as 
other pariſhes are, if the uſage of ſuch pariſh to chooſe 
overſcers has been conſtant without interruption ; but 
otherwiſe the overſcers and collectors of the mother 
church are only within the ſtatute. 2 Roll. Rep. 160. 

There were two vills in one pariſh, which had uſed 
ſeveraily to maintain their own poor, and now there be- 
ing overſeers made of the whole pariſh, they were rated 
together, The queſtion was, whether, having been uſed 
time out of mind to pay ſeverally, they might now by 
the ſtatute of 43 Ele cap. 2. be rated together? Per 
Hale Ch. J. If there be no chapel within the vill, where 
the church does not ſtand, it is not ſufficient to make it 
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a reputed pariſh within the ſtatute of 43 Zliz, Freem 


401. | 

5 The pariſh of St. Botolph without Algate lies in tuo 
counties, viz. London and Middleſex, and hath one church. 
warden and ſeveral overſeers, and the pariſh rates are |. 
veral. And in regard that it was made appear that each 
part of the pariſh had diſtin& officers, and made diſtinct 
rates, and had uſed time out of mind to make diſtinct ac. 
counts to the juſtices of each county, the court locked 
upon each diviſion as a ſeveral pariſh, and ordered it ac- 
cordingly. Raym. 476, 477. | 

Upon a dilpute whether 4. was a vill in the pariſh of 
B. or a pariſh of itſelf, to prove it a vill the evidence was, 
that there were but two church-wardens, two overſeers of 
the poor, and that all parochial rites were done at B 
and that the inhabitants of A. contributed to the repair of 
the church at B. And to prove that A. was a pariſh of it. 
ſelf, the evidence was, that in the reign of Edward 3. there 
was a publick chapel there, and divine ſervice read in it 
at the time of making this ſtatute, that they had former. 
ly diſtinct conſtables, and repaired their own highways in 
1634, and then the difference between A. and B. was 
ſettled by a judge of aſſiſe, that a rate was made in 4 in 
1654. But this was held not fufficient to make A. a pa. 
riſh in reputation at the time of the ſtatute, without ali 
other parochial rites, and therefore held to be a vill inthe 
pariſh of B. 4 Mod. 158. | 

To make A. a reputed pariſh within the 43 E!z. it 
muft have a parochial chapel and chapel-wardens, ard 
lacraments, at the time the ſtatute was made; and be- 
cauſe A. had but one chapel-warden, whoſe office was 
to collect the rates taxed upon A. and paid them to B, 
they were held part of the pariſh of B. and not a rep. 
ted pariſh within the 4.3 Elx. and their having a diſt.u& 
overſeer, and maintaining their own poor, was not 
ſufficient to make them a diſtin pariſh. 2 Cal. 
501. 

A chapel's having ſacraments only, makes it not inde- 
pendent of the pariſh, but it muſt have other badges, as 
ſepultures, Sc. 12 Mod. 504. 

As to queſtions relative to the deſcription of two places, 
within the ſame hundred, ſee Foley Poor 31. (or 42 in the 
zd edition,) Reports temp. Qu. Ann. 269. Vine, 416. 
and Bur. 576, 577. 


4. Of the remedies for recovering rates; and f ſetting 
aſide rates. 


See ſtat. 43 Eliz. c. 2. ſet. 4, 13, 19. 

Holt Ch. 5 ſaid, that a = — 1 9 be diſtrained 
by virtue of a general warrant made before the rate, but 
there ought to be a ſpecial warrant n purpoſe; and be ſaid 
that a diſtreſs could not be taken for a quarter's ate be- 
fore the quarter ended; but the jury aid, the cuſtom 
was otherwiſe. Holt anſwered, If he remove into another 
pariſh in the ſame county, they might diſtrain by warrant 
from the juſtices as well as in the tame pariſh ; but if he 
removed out of the county, he agreed the remedy failed. 
So he gave way to the ulage in hat point. 2 Sal. 53% 
6 Mod. 214. S. C. | 

A warrant to diſtrain for a poor's rate ought not to be 
granted before demand made; for the firſt ought to be 
only a confirmation of the aſſeſſment for the pol, af 
afterwards upon refuſal, Sc. a new warrant !5 lo 
made for diſtreſs, Sc. and Holt ſaid, that firiftly it Was 
ſo, but the practice having been in the caſe of tach © 
_ ſuch a conditional warrant to diſtrain, (999% 
error facit jus. Comb. 342. 

If the poor rates are — and the overſeers a 
out a ſum of their own, they are remedile/s if ey do by 
raiſe it before they are put out of their office. Juft. C 
Law. 235. com 

The church-wardens and overſeers, by wares! _— 
any two juſtices of the peace (quor. 1.) may levy | _ l 
by diſtreſs and ſale, where any perſon refules fa) 85 _ 
the ſum aſſeſſed ; and if there be no diſtreſs where y 


ſame may be levied, he ſhall be committed to — 
mon gaol, there to remain till payment. 2 
Pratt. Juſt. 42. — 
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A mandamus was moved for, and a rule obtained for 


an alderman to ſhew cauſe why he refuſed to grant his 
warrant to diſtrain for a tax for relief of the poor; 
who ſhewed that the church-wardens had made a 
tax for the whole year, when they ſhould have made 
only a quarterly tax, and thereupon a rule was made 
that he ſhould grant his warrant quarterly. 8 Mod. 
0. | 
| Working tools in a ſhop may be diſtrained for a poor 
rate. 2 Show. 126. Before this act, the juſtices of peace 
nor conſtables had no power concerning poor. Sid. 282. 

It was affirmed on error in B. R. on this ſtatute, that 
tho” the ſtatute expreſſes by name only /ale and diſtreſs of 

ods, yet if the plaintiff voluntarily delivers any goods for 
what he is aſſeſſed to the poor, and after brings treſpaſs 
thereof againſt the overſeers, this is within the ſtatute 
for theſe words ſale and diſtreſs, are put in the act only 
for examples; and the ſtatute ſhall be conſtrued largely, 
becauſe it tends ad opus charitatis; and treſpaſs brought 
after ſuch voluntary delivery of money is a vexation 
which the ſtatute extends to ſuppreſs. Zelu. 176. 

B. brought treſpaſs againſt certain perions who 

pleaded Not guilty, and at Nt prius the defendants 
juſtified as overſeers of the poor, and ſhewed this ſpecial 
matter in evidence by this ſtatute; and after the jury 
was charged, and returned again, plaintiff was non- 
ſuited. And now the court was moved to grant a writ 
of inquiry, for the treble damages which they ought to 
recover againſt the plaintiff by this ſtatute; and on oyer 
of the ſtatute, which was, that the damages ſhall be aſ- 
ſeſſed, Sc. Dod. ſaid, This is to be intended that it 
ſnall be tried by writ of inquiry of damages in ſuch caſes 
as it ought to be by law, viz. upon diſcontinuance or 
demurrer ; for the words, © as the caſe requires”, imply as 
much ; and by the law, when a jury ought to have found 
a thing, and do not find it, this ſhall not be ſupplied by 
a writ of inquiry of damages; and this was ſo ruled that 
ſuch defect ſhall not be ſupplied by writ of inquiry of da- 
mages, becauſe then the party ſhall not be ouſted of his 
attainc, But in the caſe at bar, the writ of inquiry 
of damages was granted inaſmuch as the plaintiff 
was nonſuited, fo that the Jory could not aſſeſs the da- 
mages; and damages were found accordingly. Roll. Rep. 
272. 
Tas to ſetting aſide rates, ſee ſtat. 43 Eliz. c. 2. J. 6. 
— Upon an appeal from a poor rate, the juſtices re- 
fuſed to hear the appeal, becauſe it was not made at the 
next quarter-ſ{ztfions. But per cur. The party grieved 
may appeal at any ſeſſions, the juſtices may not have 
power to alter the rate at diſcretion, but they ought not 
to refuſe to hear the appeal. MS. Caſes, Mich. 8 Ann. 
B. R. The Queen v. The inhabitants of St. Giles. 

T. E and S. being overſeers of the poor, got their 
acc2unt allowed by the juſtices. The pariſh appealed 
agaiuſt it, and the ſeſſions ſer aſide this account, and 
then directed a re- examination of the matter to the ſame 
two juſtices. This order being removed, it was objected, 
that here was a matter delegated by the court, who were 
fically to determine the matter in queſtion. Per Parker 
Ch. J. The overſeers have four days time to pals their 
accounts, aad they may go before any two juſtices for 
the doing it; till the time is paſt there is no compulſion 
uſed, but if this time is flipt, the pariſh may go before 
any two juſtices, and when theſe have entered upon the 
examination, no other juſtice is afterwards to intermedle; 
and when this matter comes to the ſeſſions, they are to 
take ſuch order therein as to them ſhall ſeem convenient, 
but need not fizally determine. MS. Caſes, Hill. 10 Ann. 
B. R. Townjend, Parſons and Smith's caſe (overſeers of 
Whitechapel.) 

There” are four adjacent towns within the pariſh of 
Banbury, and there is an overſeer within each town, and 
alſo an overſeer within the borough, they all join in one 
account, and there is but one rate made for all the pariſh, 
but the overſcers of each particular town collect and pay 
the money within ſuch town; one who is tenant of 
lands in one of theſe towns lives in the borough, and is 
aſſeſſed by the overſeer of the borough for the lands within 
the town, and paid to the overſcer of the borough ; and 
the like is done in the other towns ; fo that the overſeer 


F 

of the borough had a ſurpluſage for the poor within the 
borough, and the overſeers of the towns wanted money 
for relief of the poor within the towns, tho' the poor 
within the towns were leſs than thoſe within the borough z 
and upon this the juſtices ordered, that there ſhould be a 
diſtribution made; and this order with others being re- 
moved, it was moved to be quaſhed, but confirmed; and 
tho' the ſtatute of 14 Car. 2. was cited, and this caſe urged 
to be within that ſtatute, it was not agreed to be within 
that ſtatute. Skin. 258. 

Altho' a poor's rate be really made at the ſeſſtons on an 
appeal, yet if it does not appear by the order itſelf, as by 
recital of the former order, Sc. the latter order ſhall be 
quaſhed, and the court refuſed to ſupply this defect in the 
order by affidavits. Comb. 133, 134. 

The church- wardens and overſeers, and ſome of the in- 
habitants made a poor's rate, which was confirmed by 
two juſtices, in which ſeveral were nor taxed for their 
perſonal eſtates, (which was erroneous) but the whole 
lay on the real eſtates of the pariſh; on which ſeveral of 
the inhabitants appealed to the ſeſſions, and they ordered 
that the rate ſhould be annulled, and a new one made; 
accordingly the church-wardens made a new rate both 
on the real and perſonal eſtates, which rate was confirm- 
ed by two juſtices. But in the new rate there was a great 
inequality, the real eſtates being rated in proportion ten 
times more than the perſonal ; for which ſeveral of the 
inhabitants appealed again to the ſeſſions, where another 
order was made to diſcharge the rate. And theſe 
two orders of ſeſſions being removed by certiorari into 
B. R. it was moved to quaſh them; becauſe the ſeſſio: s 
can only relieve particular perſons grieved by the rate, 
and cannot ſet aſide the whole rate. Sed per tot. cur. 
The juſtices at ſeſſions on an appeal by particular perſons 
grieved, may, if they ſee reaſon, ſet aſide the whole rate. 
The juſtices have a large power, and in both theſe caſes, 
either on the firſt rate where the perſonal eſtates were not 
charged, or upon the ſecond where they are unequally 
charged, it is impoſſible for them to give relief without 
ſetting aſide the whole rate; which therefore they 
may legally do, being impowered by the act to take 
order herein according to their diſcretion; by virtue of 
which, as they may ſet aſide the whole rate, ſo they may 
make a new rate themſelves, or order the overſeers, &c. 
and church-wardens to make a new one, as was done in 
this caſe; wherefore thoſe two orders were confirmed. 
12 Mod. 212. 

If a poor rate be made for a whole year, it cannot be 
confirmed in part, but muſt be for the whole year or no 
part. 8 Mod. 10. 

If the rate be illegal, the juſtices may refuſe to ſign it, 
but as to the ſums, or parties aſſeſſed they have nothing 
to do with it, the remedy is by appeal; and tho' the al- 
dermen of Dorcheſter refuſed to ſign a rate, becauſe of in- 
equality; yet the court granted a mandamus, and after a 
return a peremptory mandamus, and then an attachment, 
in order that the parties grieved might appeal, cited per 
cur. MS. Caſes, Mich. 8 Geo. B. R. in caſe of The King 
v. Beecher. 

A rate that is of itſelf good, may be quaſhed, where it 
ſays it ſhall be a fanding rate. Poor's Setilements 23. 
pl. 33. 

Toquaſh a poor's rate the parties aggrieved appealed to 
the ſeſſions, the ſeſſions made an order to levy the money 
on account of the rate according to the land tax; it was 
moved to quaſh it, becauſe perſons who do not pay to the 
land tax, yet contribute to the poor's rate, as perſons who 
have a conſiderable ſum of money. Quaſhed, per cur. 
Poor's Settlements 73. pl. 96. 


5. Of relieving, and ordering mainten for the poor. 


See flat. 43 Eliz. c. 2. ſect. 1, 13. 3 Will. & M. 
c. 11. 8 & 9 Will. 3. c. 30. 

Exception was taken to an order of the juſtices made 
againſt the pariſh of Stretton, becauſe the juſtices ordered 
them to keep a woman, being poor, the cottage wherein 
ſhe lived, being uncertain whether in this vill or another ; 
but the court refuſed to quaſh it, tho' it was not gg 

at 
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that ſhe was impotent, becauſe in theſe caſes the courts uſe, 
'a diſcretion. 2 Keb. 35. av 


- 


An order of juſtices for the maintenance of a poor 4* | 
of 


man was confirmed, tho' it appeared that ſhe was able 

body to work but be juſtices of the peace are judges of 
that. Vent. 69. | Sata 
A poor child was left in Chrift-Church hoſpital ; upon 
complaint of the wardens of the hoſpital two c made 
an order on the overſcers of the poor of the pariſh to re- 


ceive and maintain the child; but this order was quaſh-']. 


ed, becauſe it was not ſaid, that the parents were an- 
known, or my to become ir 067 to the pariſh : For 
tho” a child of three months old be helpleſs, yet the pa- 
rents are bound to provide for it. As to the principal 
matter which was hinted, viz. that the hoſpital was 
bound to, provide for poor children there expoſed, the 
court thought there was nothing in that. 2 Saſk. 


85. | 
An order of juſtices was made for relieving a woman 
and four poor children, until further order, but did not ſet 
forth ſhe was indigent ; it was quaſhed for the laſt matter, 


and bad for the other, which ſhould have been during her 


poverty. 10 Mod. 220. 
It was moved to quaſh an order of ſeſſions, which or- 


- 


' dered that the overſeers ſhould pay to one R. D. 2 5. per 


| week for his maintenance. It was objected 1ſt, That it 
is not faid that they had any money in their hands; 


2dly, That it is not ſaid that R. D. is a pariſhioner there. 


Quaſhed nifi. Poor's Settlements 1 2. pl. 1. 
Two juſtices made an order for the overſeers of the 
poor to pay 2 5. per week to Elizabeth Reddiſh. It was 


vbjeced, That it is not ſaid that ſhe is poor and impotent; 
otherwiſe the ſtatute gives them no ſuch power. Per cur. 
The 43 Eliz. does not give them power, unleſs they are 
poor rate; let them ſhew cauſe. Poor's Settle- 


upon t 
ments 21. pl. 30. | 

An order to continue the weekly payment of 2 5. to 
R. G. and all the arrears, ll they bim a bouſe; 
quaſhed, becauſe the overſeers have no power to find him 


a houſe; that muſt be done by the lord of the manor, or. 


by the juſtices. Shaw's Pariſh Law 200. 
Anorder of juſtices, requiring the church-wardens to 
y a ſcrivener 51. due to him for drawing indentures for 
etting out children to trades, was quaſhed, as being a 
thing out of their power ; but the way had been to order 
a pariſh rate for levying ſo much a week till a convenient 
ſum were raiſed ; and in that caſe as ſoon as money was 
raiſed, an action would lie for the ſerivener againſt the 
church-wardens. 12 Mod. 417. HOES 


4 Of parents and children being obliged to maintain each 
other. 

See Stat. 43 Eliz. c. 2. ſe. J. and g. Geo. 1. c. 8. 

If a man marries a grandmother, and has an eſtate with 
her in marriage; for this eſtate he ſhall be charged towards 
the maintenance of the grandchild within the meaning of 
this ſtatute, but otherwiſe, if he has not any eſtate or ad- 
vancement by marriage with her. But he ſhall be 3 
with keeping the grandchild during the life of his wife; 

and if ſhe dies, he ſhall not be charged after death. 2 
Bulft. 346. But if the grandmother has no means, and 
ſhe marries with one who has, he ſhall not be charged 
with keeping the child. 2 Bulf. 346. So if the. huſ- 
band becomes of ability after marriage, the grandmother 
having no means at the time of the marriage, he ſhall not 
be bound to provide for the child. Bid. Contra pei 
Holt Ch. J. That if the wife dies he muſt maintain the 
grandchildren, tho” the relation be determined. Comb. 
321, 405. Ex | 
[But in the caſe in Bulf. 346. it does not appear that 
the grandmotheymypas dead, nor is there any reſolution, 
the juſtices ie in their opinions. ] 6 1 

A ſon-in-law was obliged by an order to maintain his 
wife's mother, having an eſtate with her at the intermar- 
riage. Per cur. He is not within the words of this ſtatute, 
nor within the meaning of it; the ſtatute extends to thoſe 
perſons who onght by the law of nature to relieve their 
parents; and ſome perſons were ſo hard-hearted as to re- 
fuſe ; therefore this law was made to inforce them to do 


* <P 


that which by the law of nature they werevbliged to be: 


fore. Poor's Settlements, 91. pl. 123. 

lt was moved to diſcharge an order made againſt a feme 
covert to keep a grandchild of hers, becauſe a feme covert 
was not bound by ſuch an order. Roll Ch. J. anſwered, 
That the huſband is to keep his wife's grandchild by the 
ſtatute z but in regard that the huſband is not charged b 
the order, but the wife who is covert is only charged; 
therefore let the order be quaſhed, Sty. 28 3. 

An order of ſeſſions was made, That defendant ſhould 
pay 25. a week towards the ſupport of his father till the 
court ſhould order the contrary, which was held good, 
becauſe it was indefinite, and no ſet time limited, and if 
an eſtate happened to fall to him they might apply to the 
juſtices z otherwiſe if a time was limited; 2 Salk. 534. 
An order that the grandfather ſhould keep the grang. 


alſo to pay ſo much money for the time paſt; while he was 
chargeable as well as for the time to come, was allowed 


v. Joyce. | 

An order of two juſtices to compel Davi/on to allow ſo 
much a week for the maintenance of his wife and family. 
It was moved to quaſh the order, for that the juſtices have 
hot juriſdiction in this caſe, it being properly alimony, and 
belonging to the ſpiritual court. Powell ſaid; that the 
Juſtices have no juriſdiction in this caſe; but this is not 
alimony. If a man runs away from his family, he may 
be puniſhed as a rogue and a ſturdy beggar ; but whilſt 
he continues reſident, they cannot charge him in this 
manner; and quaſhed the order. 11 Mod. 268. 

An order of juſtices was made, that the father. in-lay 
ſhould maintain his ſon's widow. But it not being et 
forth in the order, that the father was of ſufficient abi- 
lity, in which caſe only the act enables the juſtices, it 
was quaſhed. 10 Med. 221. 

An order of ſeſſions for the father to pay ſo much 3 
week for maintenance of his daughter was quaſhed, be- 
cauſe it was not ſet forth that ſhe was unable to work, with- 
out which the juſtices haye no juriſdicton. 10 Mod, 


307. 

Juſtices at their quarter- ſeſſions, upon complaint of the 
overſeers, that Nicholas Tripping had left his wife, and 
that ſhe was become poor and impotent, and become 
chargeable to the pariſh, and that Richard Tripping, ber 
father-in-law was of ſufficient ability, did (upon its being 

roved that Richard was of ability to relieve her) order 

im to pay 25. 6d. per week. The order was quaſned 
for want of an adjudication that ſhe was chargeable; and 
it was held, that an adjudication that the perſon is be- 
come chargeable, is as neceſlary in an order of the quarter- 
ſeſſions, as in an order of two juſtices, MS. Caſes, 711n. 
4. Geo. B. R. The King v. Tripping. 

Upon complaint made to the quarter- ſeſſions, that Ja- 
lentine Ruth, his wife and family, were impotent and un- 
able to maintain themſelves, the court does order Emery 
Ruth to pay them 45. per week. It was objected, that it does 
not appear that he was reſiant, and lived in the county; 
that the charge is perſonal, and the juſlices had no power 
| over him unleſs he lived in the county. They were or. 
dered to ſhew cauſe. Note, An affidavit was made that 


ments 99. Pl. 1 34. : 
Onder, reciting, that Munden had a good fortune with 
his wife, and that her mother was poor, therefore he is 


per | ordered to 1 * for her. And in maintenance of t 


order 1 Bull. and 2 Bull. 245. Styles 283. were cited 
Et per Pratt Ch. ]. ON ky: ue — are all of op'- 
nion, that the ſon-in-law is not bound, either within 
words or intent of the ſtatute, which provides only fof 
natural parents. By the law of nature a man was 

to take care of his own father and mother; but there be · 
ing no temporal obligation to inforce that law of nature, 


and that can be extended no farther, than the lau 5 
ture went before, and the law of nature doth not reac ” 
this caſe in 1 Buff, it is plain the word nat yas left ont 
only by miſtake, for, the ſepſe of the clauſe. leads, Yor. J. 
read it not obliged, and beliges.the judges were cle The 
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child, the father being living, but unable to do it, and 


good per cur. MS. Caſes, Mich. 6 Ann. B. R. The Queen 


he lived in another county, but not read, Poor's Settle 


it was found neceſſary to eſtabliſh it, by act of parliaments | 
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The caſe indeed in 2 BulP. is an authority in point as far 
as it will go, but that is no judicial authority, only a caſe 
at a judge's chamber. e fame was alſo ſaid obiter in 
the caſe of The queen v. Fane, Paſch. 10 Ann. but it ne- 
ver came judicially before the whole court till now. And 
therefore as it is res integra, we are of opinion the order 
muſt be quaſhed, Stran. 190. 285 

If juſtices of peace in ſeſſions, Sc. make orders for 


maintenance of perſons who are not impotent, but able to 


work, or having any thing to live upon; thoſe orders are 
againſt law. alt. 166. A father has been ordered to 
make an allowance to his ſon's wife, while his ſon was 
beyond ſea: and if the father of children leaves the Pa- 


rꝛiſn, and there is a grand father to be found, this grand- 


father, if he be of ability, is chargeable with keeping the 
children, and not the Pariſh, 2 Bulft. 2 Lill. 333. A 
father-in-law, or a grandfather-in-law, married to the mo- 
ther. or grandmother of children, of ability to keep 
them, is within 43 Eliz. Style 283. A perſon was 
ordered by juſtices in ſeſſions to pay ſo much a week to- 
wards the ſupport and maintenance of his father, till that 
court ſhould order the contrary ; and it was held good; 
and if an eſtate happen to fall to the father, the juſtices 
* be applied to: otherwiſe if a time was limited. 2 

DP." - | 


7. Of the ſettlements of poor people. 
Settlements of poor are gained, f 


By inberitance; as when a child claims a ſettlement in 
a pariſh, becauſe his father was there ſettled. 

By being born in a Pariſh , and | 

By commorancy. : 

As to the firſt, if the father has a legal ſettlement, the 
child is ſettled where the father is : and if the father has 
no legal ſettlement, the child regularly gains a ſettlement 
in the Pariſh where born. 2 Bulft. 351. But this ſettle- 
ment by birth may be defeated ſeveral ways; 

iſt, If the parent is removed by an illegal order; and 
from the order an appeal is duly made, pending which 


the child is born; in this caſe, on quaſhing the order, 


the child ſhall be ſent back with the mother. 


. 2. By practiſe; if a woman near her time is clan- 


deſtinely ſent to another Pariſh, and there delivered. 

3. If a woman with child be ſent to the houſe of cor- 
rection, and is there delivered, the child ſhall not gain 
a ſettlement by its birth in the Pariſh where the houſe of 
correction is; but in the Pariſh where the mother dwelt 
when ſent to the houſe of correction, as the place where 


ſhe had otherwiſe probably been delivered. 2 Bulf.. 358, 


384. 1 Salk. 121. | 

If a travelling woman, having a ſmall ſucking child, 
ſhall be apprehended for felony, and be ſent to gaol, and 
afterwards arraigned and hanged, this child is to be ſent 
to the place of its birth, there to be ſettled and main- 
tained if the ſame be known; but otherwiſe it muſt be 
ſent to the town where the mother was apprehended : and 
children born in common gaols, their parents being pri- 
ſoners, are to be maintained at the charge of the county. 
Dalt. 157. 

If a 45 and his family be illegally thruſt out of a Pa- 
riſn, and during that time he have a child born; he 
muſt be returned to the place where he was legally ſettled, 
and the child with him : and perſons, whoſe intereſt in 
houſes or lands is determined, cannot be put out of the 
town where they were legally ſettled, nor can they be ſent 
to the place of their birth, or laſt habitation, but accord- 
ing as they are able or impotent ſhall be ſet to work, or 
relieved in the town where ſo ſettled, tho' if they wander 
and beg, then they may be taken up and ſent to the place 
of their birth. Dall. 58, 166. 

Baſtard children gain a ſettlement by their birth , but it 


has been uſual for preventing any charge to the Pariſh, if 


a ſingle woman with child come into a Pariſh, by à juſ- 
tice's warrant to remove her to the place of her laſt legal 

lement: baſtards of vagrants muſt be with the mother 
while nurſe children until ſeven years of age; and then 
be ſent to the Pariſh where born. Ibid. Till ſeven years 
of age, children are accounted nurſe children ; yet after- 


wards they muſt have maintenance from the Pariſhes where 


they themſelves were ſettled. 


| 


: 


_ 


If a poor man ſettled at A. marries a poor woman who is 
ſettled at B. and has children by a former huſband, the 
wife ſhall be removed with him to A. and the children 
under ſeven years old ſhall be removed, but only for nur- 


ture; ſo that they ſhall be kept at the charge of the Pariſh. 


from whence they are removed ; but the children above 
ſeven years of age are not removeable. 2 Saſk. 470, 
482. nv | | 


huſband, tho he be an inmate or ſervant; as all children 
are generally to be ſent to, and ſettled with the parents : 
but if a man hireth a houſe in A and being there with his 
wife and children, afterwards bind himſelf a ſervant to 
one in B. his wife and children are not to be ſent to B. 
but are to remain ſtill at A. where they were once ſettled. 
Dalt. 166. Tho' it hath been adjudged, where a man 
ſerved and had board wages, and lay out of his maſter's 
houſe in another Pariſh, he gained a ſettlement in the 
Pariſh where he lived and ſerved, and not in the Pariſh 
where he lay. Mod. Caf. in L. & E. 370. Ys 

A man and his wife, ſettled at one pariſh, cameprivately 
into another pariſh, and there a child was born; the father 
died in the King's ſervice, the queſtion was, I bo ſbould 
keep the child ? Per Holt Ch. J. The death of the father 
doth not alter the child's ſettlement ; which muſt be ſet- 
tled where the father was laſt ſettled as well as the mother 
Comberb. 380. _ | 


Settlement gained by commorancy, is where a perſon- 


continues in ſome other place than that in which he was 


2 
e A; wife is to be ſent to, and ſettled with the 


before legally ſettled ; and ſuch continuation makes a ſettle- 


ment formerly, every one who was ſettled as a native, 
houſholder, apprentice, or ſervant, for a month, without 
a juſt complaint made to remove them, were lawfully ſet- 
tled. Dalt. But ſince, this month has been enlarged to 
forty days, where a perſon ſhall come into a pariſh, and 
rent a tenement under 10 J. per annum, by the ſtatutes 13 
S 14 Car, 2. 3 V. & M. And by ſtatuterenting 101. a 


year; executing a publick office in the pariſh on a man's 


own account; paying a ſhare to the pariſh taxes, as 


church or poor rates, (c. Living as a hired ſervant for 
a year in the pariſh, being unmarried, Sc. and ſerving 
or being bound as an apprentice in a pariſh, all make 
a legal ſettlement: fo that a perſon being ſettled by any 
ſuch means, and not having acquired a. ſettlement elſe- 
where, if he falls into poverty, ſhall be intitled to relief 
from the pariſh where he laſt gained ſuch ſettlement; and 
where he is ſettled his family muſt follow him. Woods 


- 94. . 1 
It has been held, in reſpect to a ſettlement within the 


ſtatute 13 & 14 Car. 2. That coming into a pariſhpub- 
lickly, taking a houſe, and being rated to the poor on the 
pariſh book, is ſufficient notice; the ſtatute being made 
againſt private and clandeſtine removals, and not publick 
ones, which the pariſh can take notice of itſelf. Show, 
5th | | | 2 


A perſon rented a houſe of 3 J. per annum in a town, | 


and his landlord paid the taxes ; and whilſt he lived in the 


| pariſh, he took his freedom of the corporation, and voted 
as a freeman at the election of bailiffs, Sc. And it was 


adjudged that ſince the explanatory act of 2 & 4 W. 3 
nothing makes a ſettlement that is not within the words 
of the ſtatute, which implies a negative to any thing elſe 
not contained in it: and that as to his voting, it "doth 
not imply a ſettlement, for tis an act which ks to the 
corporate body, and not to the pariſh. 2 Salk. 53 

A man rents two tenements of 51, per annum 2 he 
thereby gains a ſettlement; but if he rent a piece of land 
of 10 l. a year, and there is no houſe belonging to it, it 
is otherwiſe. If one rents a houſe of 101. per annum by 


continuing therein 40 days, he gains a ſettlement within 


the meaning of 13 & 14 Car. 2. By Parker C. J. Rent- 
ing a water-mill of 10 J. per annum, Sc. makes a ſettle- 
ment: for a mill is a tenement. 2 Salk. 536. | 
But no ſettlement can be legal in any pariſh, when the 
reſidence of the party is uncertain, as coming now and 
then, and lying in barns, outhouſes, Sc. or where the 
party is under diſturbance by officers. A poor man ap- 
pointed to be a pariſhclerk, and executing the office a year, 
has been adjudged to make a good ſettlement ; and *tis 


$8 


| not material whether he come in by the appointment 5 
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he parſon, or by the election of the pariſhioners, for he 
is in for Ie; and this is executing a publick annual 
office and charge within the meaning of the ſtatute. 2 


Salk. 536. . | 
5 ſeo was hired firſt from Lach Dey to Micharlmas, 
and from thence to Lady- Dq following; and this was re- 
ſolved to be a good ſettlement, for there was a hiring for a 
gear + but it muſt be one iniire hiring, and one intire 645 
vice (tho different times are mentioned) for one whole 
year, that muſt make a ſettlement according to the ſtatute. | 
A ſervant being hired at 4. for a year, bis maſter lives 
there half a year, and then at B. another half by ; ad- 
Judged the ſervant is ſertled in the laſt place, for Ihe la- 
tute doth not tie the ſervant dots to one place. Tho' if 4 
poor man be hired for a year, to ſetve in a boat which 
plies between qne place and another; by this ſervice, he 
gains no ſettlement. Fitzgib. 255. 

An ynmarried perſon, hired as a. ſervant for a gear, | 
married before the year was expired; and it was held, 
that he could not be removed, and that on performing 
his ſervice he would gain a ſettlement. 3 Salk. 527. 

A man hired a maid ſervant for a year; but ſhe falling 
ſick, her maſter turned her out of his ſervice : The ſer- 
vant in her paſſage to the place of her nativity, begged 
for relief, and ſhe was ſent as a vagrant to the pariſh 
where ſhe was born; whereupon ſhe was ſent back by that 

riſh, to the pariſh where ſhe was an hired ſervant ; but 
* order of ſeſſions ſhe was ſettled at the place of her birth: 
This was removed by certiorari into B. R. and the court 
determined the ſettlement to be at the pariſh where ſhe 
was an hired ſervant, and not where ſhe was born. Style 
168. 

A perſon is a lodger in any pariſh, his ſervant acquires 
a ſettlement: if a nk continues in the ſervice of a 
viſitor in a pariſh, he gains a ſettlement there; and is 
not removeable, unleſs the pariſh ſhew that he was brought 
or came thither on purpoſe that he might have ſuch ſettle- 
ment: and tho'.a maſter or miſtreſs are only viſitors, and 
no lodgers, yet their ſervants may be ſaid to be hired in 

every pariſh where they ſerve. Mod. Caf. in L. & Eg. 
50, 51. If an apprentice be bound to one who is a 
. only in a pariſn, and hath no ſettlement; reſolved 
that the apprentice is well ſettled there, altho' the maſter 
is not, nor doth his ſettlement depend upon his maſter, 
as that of a wife on her huſband. Where an apprentice 
continues forty days in the ſervice of his maſter, there it 
is ſaid he will have a ſettlement : and wherever any perſon 
ſerves the laſt forty days of his apprentiſhip, that is the 
place of his laſt legal ſettlement, An apprentice bound 
to a maſter living in one pariſh, and ſerving ſome part of 
his apprenticeſhip there, was by agreement turned over 
to another maſter in another pariſh; and this was held a 

ſettlement in that pariſh where he laſt ſerved; for 
It ſhall be intended it was but a continuance of his a 
'prenticeſhip upon that agreement. M. C. in L. & E. 
169. 7 | 
A perſon ſerved an apprenticeſhip in a pariſh, where 
he married and had ſeveral children; his wife dying, he 
married another woman, who had a term for years in an- 
other pariſh, to which place he removed, and reſided 
there for a year; afterwards he returned to the firſt pariſh, 
was rated to the poor, lived there two years, and then he 
died: in a ſhort ſpace after his death, his widow and 
children were removed by order of two juſtices to the 
other pariſh where he had lived a year, but on appeal to 
this order at the ſeſſions, the ſeſſions adjudged them to be 
inhabitants ſettled in the fir pariſh. Where a man lives 
in a pariſh, and hath lands of his own there, or in right of 
his wife, this will make a ſettlement ; but if be hath lands 


in- one pariſh, -and lives in another, the land will not 


make a ſettlement of him in that pariſh where it lies and 
he doth not live. 2 Salk, 524. 

If a man be ſettled where he will, he cannot, tho! likely 
to become chargeable to the pariſh where he goes to re- 
fide in, be removed from thence, if he have any eſtate 

there. 5 Mod. 416. But ſee Stat. g Geo. 1. ſupra. 

A A man who was not legally ſettled in a pariſh, but had 
lived there ſome time, procured a certificate, by yirtue 
of which he went into another pariſh; afterwards bei 


between the two pariſhes. 


poor, the pariſh from whence he came took him again; and 
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on Enquiry found, that he was never lawfully ſettled ui 
them, but had gained a ſettlement in be 5 — 
they gave this certificate; and thither they removed him 
by order: the pariſh to which he was removed, appealed, 
becauſe thoſe who hed giveu the certificate, had ezned%jn 
to be an inbabitant ſettled. with them; but the certificate 
was held only to be an evidence of a ſettlement, ang 
thereupon the firſt order was confirmed. 2 Galt. 530 
It has ſince adjudged, that a certificate concludes the 
ariſh giving it, not * againſt the pariſh to which ir 
A ven, but as to all other pariſhes, Did. 
The aw unſettles none vo are lawfully ſettled, pot 
its it to be done. If one had but hired a houſe, the 
w unſettles not ſuch perſon ; and if any by indireq 
means, hinder a poor man from hiring a houſe, he may be 
indicted; al@o it is finable to remove any out of the pariſh 
who ought not to be put out, and the perſons removed 
may be {ent back. Dali. 98. And if a pariſh will havg 
a man born in A. but ſettled with them, to go and war. 
der and beg in B. that he may be ſent to A. and he doth 
ſo, he ſhall be ſent back to the pariſh from whence he 
came. Jbid.. But when two juſtices of peace of one 
county, ſend a poor perſon to a pariſh in another count, 
two juſtices of the county, whither ſuch perſon is ſent, 
cannot make an order to remove him back again, or to 
ſend him to any other place; the town to which ſuch 
perſon was ſent, hath no other remedy than by appeal 


to the ſeſſions of that county from whenee the party was 


ſent. 2 Salk. 488. | | 

A ſettlement by order of ſeſſions on an appeal is good 
and binding; but if it doth not appear that the cauſe 
came before the juſtices in ſeſſions by way of appeal, it may 
be quaſhed; for without that they have no juriſdidion: 
if a poor family, after order of ſeſſions for their removal 
on appeal, return to the pariſh from whence they were 
removed, the ſeſſions muſt ſee their order of ſettlement 
obeyed ; tho” if ſuch poor family go into another pariſh 
not concerned in the appeal, two juſtices of peace ought 
bay original order to remove them to the pariſh where 
they were ſettled by the ſeſſions order, 2 Salk. 481, 482, 


489. | 

The ſeſſions having made an original order for removal 
of a poor perſon to a third pariſh, after an order of two 
Juſtices, it was quaſhed upon motion : and adjudged, that 
the ſeſſions could only confirm, or reverſe the order of 
ſettlement of the two juſtices; and thereupon a ney order 
might be made by two juſtices for removal to the third 
pariſh, Fc. 2 Salk. 475. A general order to remove a 
man and his family is not — ; it muſt be particular, for 
ſome of the family may be chargeable, and others not; 
And where juftices make ſuch orders of ſettlement, it muſt 
appear, that the parties are likely to become chargeable; 
and that the perſon removed is removeable; and contain 
an adjudication of the laſt legal ſettlement of the party, 
Sc. 2 Salk. 485, 491. 5 Med. 149, 321. And accord- 
ing to the opinion of Holt, the moſt regular way to pio- 
ceed on the ſtatute 14 Car. 2. in removing a por per- 
ſon, is for the juſtices to make a record of the adjudi- 
cation of the laſt ſettlement, and the complaint of the 
church-wardens and overſeers, and upon hat to make 3 
warrantor order under theit hands and ſeals to the church- 
wardens, c. to convey the perſons to the pariſh to which 
they ought to be ſent, and to deliver in the record atthe 
next ſeſſions, to be kept among the records; and this re- 
cord may be removed by certiorari, 1 Salk. 406. But 
on a motion in B. R. to ſet aſide an order for the ſettling 
a poor perſon in a pariſh, ſent thither by warrant of two 
juſtices, and confirmed in the ſeſſions, upon an appeal : 
the court refuſed to enter into the merits of the cauſe; the 
order of ſeſſions being in this caſe final, unleſs it be made 
appear that there is error in the form of proceeding. 


*Yentr. 310. And it is a ſtanding rule in the court 0 


King's- „That if on an appeal, the order of ag 

juſtices is either affirmed or quaſhed, upon the Merits® 

the caſe, in relation to ſettlements, it ous be concluſive 
Paſeh, 10 Ann. ; 

The order of two juſtices not appealed from, binds the 

pariſh. upon which it is made, till-a new ſeitlement p 

gained: an order reverſed is final only between _ 
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ties; bil an order confirmed, Se. is final to all the 
world. n 
A poor perſon himſelf, as well as the pariſh, may appeal 
from an order of removal, tho' it has been obj 


And where a poor perſon is viſited with ſickaeſa, he ought 
not to be removed from the pariſh where he is, farther to 
endanger his health; and if two juſtices an order 
to remove him, it is a miſdemeanor in the juſtices. Mcd. 
Caf. in L. and E. 326. ; 

On appeals to juſtices in ſeſſions, they are to cauſe de- 
fects Hy in orders to be rectified without charge, and 
then to proceed, Sc. 5 Geo. 2. c. 19. law, the 

ce that the poor were laſt legally ſettled at, is the place 
that is to provide for them. Trin 5 Ann. B. R. 

By the Stat. 17 Geo. 2. c. 5. If a woman wandering and 


| begging, be delivered of a child in a pariſh to which ſhe 


does not belong, ſhe may be committed to the houſe of 
correction till the next ſeſſions, where the juſtices may 
order her to be whipped, and detained in the houſe of cor- 
rection not exceedang ſix months. The church-wardens of 
the place where ſhe ſhall be delivered, to be repaid all 
charges by the treaſurer of the county, and be ſetlamen. 
of the mother Mall be deemed tbe ſettlement of the child thougb 
it be a baſtard, _ 

By the Stat. 17 Geo. 2. c. 38. The church-wardens and 
overſeers of the poor ſhall yearly, within 14 days after 
other overſeers be nominated, deliver to ſuch ſucceeding 
overſeers, an account of all ſums received, or rated and 
not received by them, and af all in their hands, 
and monies paid by them, and of all other things con- 
cerning their office, which account ſhall be verified by 
oath. Any perſon aſſeſſed, may inſpect fuch account, pay- 
ing 6d. and have copies, paying 64. for every 300 words. 
Perſon not accounting, &c. as aforeſaid, may be com- 

itted until he ſhall. If an overſeer dies, removes, or 

mes inſolvent before the expiration of his office, two 
juſtices may appoint another in his room. If any overſeer 
removes, he ſhall before his removal account as afareiaid, 
under the ſame penalty. And if any overſeer dies, his 
executors ſhall, within forty days, deliver over all things 
belonging to his office, and pay what is due, previous to 
other debts. No diſtreſs for money juſtly due for relief 


of the poor, ſhall be deemed unlawful, or the party a treſ- 


paſfer, on account of any defect ar want of form in the 


Warrant, for appointment of ſuchaverſeer, or in the rate 


or warrant of diſtreſs; nor ſhall the party be deemed a 
treſpaſſer ab initm, on account of any irregularity after- 
wards done by the party. And no plaintiff ſhall recover 
fot any ſuch irregularity, if tender of amends be made 
before the action brought. Succeeding overſcers may 
levy arrears to bark former overſeers. If any perſon 
remove out of a pariſh, and another comes to occupy the 
houſe, Ec, he left, the perſon removing, and the perſon 


that 
appeal is only given to the pariſh aggrieved. Carth. 223. 
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few inſtances of the Papal power in-Zngland Before the 
Norman conqueſt, tho four or five perſons were made bi- 
ſnaps by the Pope at the firſt converſion, and there was 
an inſtance or two, of appeals to Nome, &c. But Pope 
Alexander II. having favoured and ſupported William the 
Firſt, in his invaſion of this kingdom, made that a handle 
for enlarging his incroachments; and in this King's reign, 
began to ſend his legates hither. He ſent hither Zrmen- 
roy, biſhop of Sion, us his legate; and this prelate was 
the fig who had ever appeared with that character in any 
of the Brit iſlands. And afterwards Paſcal II. prevailed 
with King Hen. I. to give up the donation of biſhoprics. 
In the.reiga of King Stephen the pontifical authority was 
permitted to make farther incroachments : Appeals 
to the Pope, which had been always ſtrictly prohibited, 
became now common in every eccleſiaſtical controverſy. 
And in the reign of Hen. II. Pope Alexander HI. exempted 
all clerks from the ſecular power: Indeed this King at 
firſt ſtrenuouſly withſtood thoſe innovations; but on the 
death of Becket, who, for having violently oppoſed the 
King, wasflain by ſome of his ſervants, the Pope got ſuch an 
advantage over him, that he was never able toexecute the 
conſtitutions of Clarendoy. And not long after this, by a 
general excommunication of the King and people, for ſe- 
veral years, becauſe they would not ſuffer an archbiſhop 
to be impoſed on them, King Jobn was reduced to ſuch 
ſtraits, that he ſurrendered his kingdoms to pe Innocent 
III. to receive them again, and hold them of him, under 
the rent of a thouſand marks: And in the reign of Hen: 
HI. partly from the profits of our beſt church benefices, 
which were generally given to akaens, and others reſiding 
at the court of Rome, and partly from the taxes impoſed 
by the Pope, there went yearly out of the kingdom ſeventy 
thouſand pounds ſterling, a great ſum in thoſe days: 
The nation being thus burdened and under a neceſſity, was 
obliged to provide for the prerogative of the prince, and 
the liberties of the e, by many ſtrict laws. And 
hence in the reign of Edw. I. it was declared in parlia- 
ment, that the Pope's taking upon him -to diſpoſe of 
Engliſþ benefices to aliens, was an incroachment not to be 
endured; and this was followed with the Stat. 25 Ed. 3. 
called the ſtatute of provy/ors, againſt popiſh bulls, and 
diſturbing any patron to preſent to a benefice, Sc. The 
12, 13 and 16 R. 2. the Stat. 2. H. 4 and 6, 5 & 9 
eju/dem;, the 3 H. 5. 23 & 28 Hen. 8, Sc. And main- 
taining by writing, preaching, Sc. the Pope's power here in 

land, is made a præmunireupon the firſt conviction; and 
ws treaſon on the ſecond. g Ekz. In the conſtruction of 
which ſtatute, it has been held, that he who knowing the 
contents of a popiſh book, written beyond ſea, brings it 
over, and ſecretly ſells, or conveys it to a friend; ot 
having read the book, or heard of its contents, doth after 
in diſcourſe allow it to be good, Se. is in danger of the 
ſtatute; but not he who having heard thereof, buys and 


coming in, ſhall be hable to pay to the rate aſſeſſed, in | reads the ſame. Selden's Janus Angler. Davis: go, Sc. 
proportion to the time he occupied the ſame. Fair copies | Dyer 282. 2 inft. 580. See Bull and Premumre. 
- of all rates for the poor, ſhall be entered in a book within POPERY. There are ſeveral ſtatutes made againſt 
* 


14 days after all appeals determined, and all perſons 
aſſeſſed ſhall have acceſs to them. See Vagrants. 


For forms of appointments, warrants, Fc. ſte Bu#y's 


ice, 

For more of poor in general, ſee Apprentice, Baſtard, 
Removal, A Fon Settlement of the Poor, aud ſe Black. 
Com. 1 V. 359, &c. and 4 V. 425. 4nd fee alſo Burn's 

uſtice, and an $49 book, iatitlad, Deciſion on the Poor 

WS, | 

POPE, (Papa) Was antientl lied to ſome clergy- 
men in the Creed church, but Ts is — 
appropriated in the Lain church, to the biſhop of Rome, 
who is called the Pope; and formerly had great authority 
here. As to the incroachments of the ſee of Rome, it is 
aid to be the general opinion} that Chriſtianity was firſt 
planted in this iſland by ſome of the Eaſtern church, which 


perſons perverting or withdrawing others to popery, and 
being perverted to the Romyſh religion, which was made 
treaſon oy 23 Elz. and 3 Jac. 1. But if any one, recon- 
ciled to the fee of Rome beyond the ſeas, return into the 
realm, and ſubmit himſelf, &c. and take the oaths with- 
in ſix days, he is to be excuſed. 3 Far. 1. c. 4. 
POPISH RECUSANTS. See ants. | 
POPULAR ACTION, Is an action given in general, 
to any one who will ſue for a penalty on the breach of 
fone penal law. Athons popular, which may be brought 


| before juſtices of aſiſe, Sc. are to be generally proſecuted 


in the counties where the offences were done. And popu- 


lar aftions, where the King only hath the penalty or for- 


feiture, are to be cominenced in t years; and where 
an informer hath a part, in aue year, Sc. 31 Eli. cap. 
5. 21 Fas. 1. cap. 4. Black. Com. 2 V. 437. 3 J. 160. 


is very probable from the antient Britains obſerving Zafter | Vide ation. 
always on the fourteenth day of the month, according to PORT, (Portus) A harbour or place of ſhelter, where 
the cuſtom of the Ea. But the Saxons being converted | ſhips*arrive with their frei and cuſtoms for goods are 


about the year 600, by perſons ſent from Rome, and wholly 
devoted to the intereſt thereof, it could not be expected 

ſuch an opportunity of enlarging the juriſdiction of 
that ſee, ſhould be-wholly neglected; and yet there are 


| nd are London, Ipſwich, Yar- 
| month, Lynn, Boſton,” Hull, Newcaftie, Berwick, Carlifle, 
Chefter, Milford, Cardiff, Glouceſter, Briſol, Bridgwater, 
Plymouth, Exeter, Poole, Southampton, Chichefter and Sand- I 


wich 


| taken. The ports in Ex 


wich; all which are declared lawful ports, && infra corpus 


comitatus: To theſe ports there are certain members be- 
| longing, and a number of creeks, where commonly offi- 


cers are placed, by way of prevention of frauds in the 


cuſtoms ; but they are not lawful places of exportation or 
importation, without particular licence from the port, or 
member under which they are placed. Lex Mercat. 1 32, 
See 1 Ela. c. 11. 

The King has the prerogative of appointing ports and 
havens, or ſuch places only, for perſons and merchandize 
to paſs into and out of the realm, as he in his wiſdom ſees 
proper. By the feodal law all navigable rivers and ha- 
vens were computed among the regalia, and were ſubject 
to the ſovereign of the, ſtate. And in England it hath al- 
ways been held, that the King is lord of the whole ſhore, 
and particularly is the guardian of the ports and havens, 
which are the inlets and gates of the realm: And there- 
fore, ſo early as the reign of King John, we find ſhips 
' ſeized by the King's officers for putting in at a place that 
was not a legal port. Madox Hift. Exch. 530. Theſe le- 
gal ports were undoubtedly at firſt aſſigned by the crown; 
ſince to each of them a court of portmote is incident, the 
Juriſdiction of which muſt flow from the royal authority : 
The great ports of the fea are alſo referred to, as well 
known and eſtabliſhed, by Stat. 4 Hen. 4. c. 20. which 
prohibits the landing elſewhere under pain of confiſca- 
tion: And 1 Eli. c. 11. recites that the franchiſe of 
lading and diſcharging had been frequently granted by 
the crown. | 

But tho” the King had a power of granting the franchiſe 
of havens and ports, yet he had not the power of reſump- 
tion, or of narrowing and confining their limits when 
once eſtabliſhed ; but any perſon had a right to load or 
diſcharge his merchandize in any part of the haven : 
Whereby the revenue of the cuſtoms was much impaired 
and diminiſhed, by fraudulent landing in obſcure and 
private corners. This occaſioned the ſtatutes of 1 El. 
c. 11. and 13 & 14 Car. 2. c. 11. , 14. which enable 
the crown by commiſſion to aſcertain the limits of all ports, 
and to aſſign proper wharfs and quays in each port, for 
the excluſive landing and loading of merchandize. Black. 
Com. 1 V. 264. | 

PORTER, In the circuit of juſtices, is an officer who 
carries a white rod before the juſtices in eyre, ſo called a 
portando virgam. Stat. 13 Edw. 1. c. 41. See Vergers. 
There is alſo a porter bearing a verge before the juſtices 
of either bench. Cowell, But a porter, In the general ſig- 
nification, is a carrier of things from place to place, 


Sc. 

PORT ER of the door in the parliament houſe, Is an offi- 
cer belonging to that high and honourable court, and en- 
Joys privileges accordingly. Comp. Juriſ. 11. 

- PORTERAGE, A kind of duty paid at the Cuftom- 
houſe to thoſe who attend the water-{ide, and belong to 
the package-office, and theſe porters have tables ſet up aſ- 
certaining their dues for landing of ſtrangers goods, and 
for ſhipping out the ſame. Merch. Dizt. 

PORTGREVE, ox PORTREEVE, ( Portgrevius, in 
Saxon portſerefe, that is, urbis vel portus præfectus) Signifies 
with us a magiſtrate in certain ſea-coaft towns; and as 
Camden, in his Brit. 325. ſaith, The chief magiſtrate of 
London was fo called, as appears by a charter of King 
William the Conqueror to the ſame city in theſe words: 
William King, greete, William Biſhop and Godfrey 
Portgreve, and all the burgers within London, French and 
Engliſh : And I grant you, that I will that you be all your 

law-worth that ye were in Edwardis days the King : And I 
will that each child be his father's eyer, and I nill ſuffer, that 
any man you any wrongys beed. And God you keep, Ex libro 

rvetuſto. | 

Inſtead of the portgreve, Richard the firſt ordained two 
bailifts, but preſently after him King Jobn granted them a 
mayor for their yearly magiſtrate. And Camden, ſpeak- 
ing of Maid/i-ne in Kent, ſays, Immunitates plurimas Re- 
gine Elizabethe fert acceptas, que majorum ſummum ma- 
Liſtratum inſtituit pro-portgrevio quem primum habuit, &c. 
Vide Black. Com. 4 L. 406. | 

PORTION, Is that part of a perſon's eſtate, which is 
given or left to a child. And if a term of years, ſettled 
to raiſe a daughter's portion, is ſo ſhort that the ordinary 


PD. 

profits of the land are not ſufficient, the court of Chancery 
may order timber to be felled, &c. to make up the money 
at the time appointed. Preced. Canc. 27. A fale of 
lands has been alſo decreed, for payment of porting; 
deviſed at a certain time, out of the rents and profits, 
where they were not judged ſufficient for raiſing the mo- 
ney; altho' the land ſubject to the portions was given to 
others in remainder, hid. 296. 

Where a portion was deviſed by will to a daughter, to 
be raiſed out of a real and perſonal eſtate, and paid at her 
age of twenty-one years, without ſaying or marriage; the 
daughter married, and died under age : It was here faid, 
that the portion was then due and payable, marriage be- 
ing the cauſe of daughters portions. Ibid. 109. But ſee 
267, 268. 

A huſband muſt make a ſuitable proviſion for his wife, 
when he ſues for her portion in equity. 2 Yern. 494. If 
any child marry under the age of twenty-one, without 
conſent of the father or mother; or any man- child be a 
thief, common whore hunter, or gameſter ; or a woman 
child commit whoredom, c. they are barred to demand 
their portions, by the cuftom of the city of London: This 
is by an act of common council, 5 Edu. 6. but it is not 
obſerved. Cit. Lib. 132. See Children, and Vin. Abr. 16 J. 
tit. Portions, As to the method of raiſing porti;ns, ſee the 
Appendix to 2 V. of Black. Com. vii. 

PORTIONER, ( Porttonarius) Where a parſonage is 
ſerved by different miniſters alternately, the miniſters are 
called portioners ; becauſe they have but their portion or 
proportion of the tithes or profits of the living: And por- 
tion is that allowance which a vicar commonly has out of 
a rectory or impropriation. 27 H. 8. c. 28. 

PORTMEN, The burgeſſes of Iyſwich are ſo called. 
So alſo are the inhabitants of the cinque ports, according 
to Camden. 13 El. c. 24. 

PORTMO TE, (from portus & gemot, conventus) Is a 
court kept in haven towns or ports; and is called the poi 
mote court, 43 Eliz. cap. 15. Curia portmotorium ef 
curia in civitate Ceſtriæ coram majore in aula motorum tenen- 
da. Pl. in Itin. Ibid. 14. Hen. J. The portmoie, ot 
portmannimote, i. e. portmen's court, is ſaid to be held not 
only in port towns, as generally rendered , but in irlard 
towns, the word port in Saxon ſignifying the fame with 


cily. 

PORT SALE, Is a publick ſale of goods to the higheſt 
bidder; or of fiſh preſently on its arrival in the por! or 
haven, Stat. 35 H. 8. c. J. 

PORTSOKA, ox PORTSORNE, The ſuburbs of a 
city, or any place within its juriſdiction ; from the Saxon 
port, which is civitas, and /oca, juriſdiftion. Conceſſt ud 
nullus de civitate vel portſoka ſua captus, Sc. Somner's 
Gavelkind 135. Hen. 3. granted by charter to the city 
of London Quietantiam murdri, Ec. infra urbem & in 
Portſokne. viz. within the walls of the city, and the li- 
berties without the walls. Placit. Temp. Ed. 1. 

PORTUAS, (mentioned in 3 & 4 Edu. 6. 10.) Is rec- 
koned amongſt books prohibited by that ſtatute; it is 4 
breviary, Cowell, It is alſo by ſome, called portuos Or 
porthoſe. 

POSITIVE PROOF, Is always required, where from 
the nature of the caſe it appears it might poſſibly have 
been had. But, next to poſitive proof circumſtantial eri. 
dence, or the doctrine of preſumptions muſt take place: For 
when the fact itſelf cannot be demonſtratively evinced. 
that which comes neareſt to the proof of the fact, 18 the 
proof of ſuch circumſtances which either necgſd 10, of 
uſually, attend ſuch facts; and theſe are called gg 
which are only to be relied on till the contrary be act 
ly proved. Black. Com. 3 V. 351. Toy 

POSSE, Is an infinitive mood, but uſed ſubſtantiv®Y» 
to ſignify a poſſibility, as we ſay, ſuch a thing i8 P; 4 
that is, ſuch a thing may Þy/ibly be; but of a thing 
being, we ſay it is in eſſe. 1 

POSSE COMITATUS, The power of the ©), by f 
cording to Lambard, contains the aid and attendaſ cc o 3 
knights, and other men above the age of fifteen, ev. b 
county; becauſe all of that age are bound to Have harnels, 53 
the ſtatute of V incbeſler But eccleſiaſtical . 0 
ſuch as labour under any infirmity, are not compel 
attend. Perſons able to travel being required to be a 80 
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in this ſervice; it is uſed where a riot is committed, a 
poſſeſſion is kept on a forcible entry, or any force or reſcue 
made contrary to the commandment of the King's writ, 
or in oppoſition to the execution of juſtice, Stat. 2. H. 


- Gn 

p Sheriffs are to be aſliſting to juſtices of peace in ſup- 
preſling riots, &c. and raiſe the poſſe comitatus, by charg- 
ing any number of men to attend for that purpoſe, who 
may take with them ſuch weapons as ſhall be neceſſary; 
and they may juſtify the beating, and even killing ſuch 
rioters as reſiſt, or refuſe to ſurrender, and perſons re- 
fuſing to aſſiſt herein, may be fined and impriſoned. 
17 R. 2. cap. 8. 13 Hen. 4. cap. 5 2 Hen. 5. cap. 8. 
Lamb, 313, 318. Compt. 62. Dali 


fuſtices of peace, having a juft cauſe to fear a violent 

ſtance, may raiſe the poſe in order to remove a force 
in making an entry into, or detaining lands: And a 
ſheriff, if need be, may raiſe the power of the county to 
aſſiſt him in the execution of a precept of reſtitution; 
therefore if he make a return thereto, that he could not 
make a reſtitution by reaſon of reſiſtance, he ſhall be 
amerced. 1 Hawk. P. C. 152, 156. | 

Alſo it is the duty of a ſheriff, or other miniſter of juſ- 
tice, having the execution of the King's writs, .and being 
reſiſted in endeayouring to execute the ſame, to raiſe ſuch 
a power as may effectually enable them to quell ſuch re- 
ſiſtance; tho? it is ſaid not to be lawful for them to raiſe 
a force, for the execution of a civil proceſs, unleſs they 
find reſiſtance. 2 Int. 193. 3 Inſt. 161. 

It is lawful for a peace officer, or a private perſon, to 
aſſemble a competent number of people, and ſufficient 
power to ſuppreſs rebels, enemies, or rioters : but there 
muſt be great caution, leſt under a pretence of keeping the 
peace, they cauſe a greater breach of it; and ſheriffs, &c. 
are puniſhable for uſing needleſs violence, or alarming 

the country in theſe caſes, without juſt grounds. 1 
Hawk. P. C. 156, 161. See Black. Cm. 1 V. 343. 

128. 

POSSESSIO FRAT RIS. Where a man hath a ſon and 
a daughter by one woman or Venter, and a ſon by another 
Venter, and dies, if the firſt ſon enters and dies without 
iſſue, the daughter ſhall have the land as heir to her 
brother, altho' the ſecond ſon by the ſecond Venter is heir 
to the father: But if the eldeſt ſon dies without iſſue, not 
having made anaQual entry and ſeiſin, the younger bro- 
ther by the ſecond wife, as heir ta the father, ſhall enjoy 
the eſtate ; not the ſiſter. 1 ft. 11, 15. 

Lands are ſettled on a man, and the heirs of his body, 
and he hath iſſue a ſon and a daughter by one woman, 
and a fon by another, and dieth; and then the eldeſt fon 
dies, before any entry made on the lands either by his 
own act, or by the poſſeſſion of another, the younger 
brother ſhall inherit, he claiming as heir of the body of the 
father, and not generally, as berr to bis brother; yet if 
the elder brother enter, and by bis own act gained the 
poſſeſſion; or if the lands were leaſed for years, or in the 
hands of a guardian, there the poſſeſſion of the leſſee or 
guardian, doth veſt the fee in the elder brother, and then 
on his death the ſiſter hal! inherit as heir to her brother, 
for there is p9ſſeſſio fratris. 3 Rep. 42. There can be no 
PPſſeſſio fratris of a digaity ; in ſuch caſe the younger bro- 
ther is heres natus : Lord Grey, being created a baron to 

him and his heirs, had iſſue a ſon and a daughter by one 
Venter, and a for by another; and after his death, the 
eldeſt being poſſeſſed of the barony, and dying without 
ue, it was adjudged, that the younger brother, and not 
the ſiſter ſhould have it. Co. Car. 437. 2 Nelf. Abr. 


923. mw 
POSSESSION, (Piſſeſſio, quaſi pedis pofitio) Is either ac- 
tual, where a perſon aclualhj enters into lands or tenemerits 
deſcended or conveyed to him; or in law, when lands, 
Sc. are deſcended to a mat, and he hath not actually en- 
tered into them: Alſo before, or till an office is found 
of lands eſcheated to the King by attainder, he hath only 
a poſſeſſion in law. Bratt. lib. 2. cap. 17. Fs 
Poſſeſſion beyond the memory of man, eſtabliſhes a right , 
but if by the knowledge of man, or proof of record, c. 
the contrary is made out, tho' it exceeds the memory of 
man, this ſhall be conſtrued within memory. 1 if. 


. cap. 46. 2 Inſi. 
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1t5. A long paſſaſton the law favours, as an argument 
of right, altho no deed can be ſhewn; rather than an 
antient deed, without poſſeſſion. 1 Inf. 6. Continued 
quiet poſſeſſion is a. violent preſumption of a good title: 
And where two perſons enter into, and claim the fame 
land, thee poſſeſſion will always be adjudged in him who 
has right, Sc. 2 nfl. 256, 323. 

He who is out of poſſeſton, if he brings his action, muſt 
make a good title: And to recover any thing from another, 
it is not ſufficient to deſtroy the title of him in poſſeſſion ; 
but you muſt prove your own better than his. Yaugh. 
8, 58, 60. But in action againſt a perſon for digging of 
coney-boroughs in a common, c. it was held, that the 
action being grounded on the poſſeſſion of the tenement, to 
which the common belonged, the plaintiff need not ſhew 
a title; and in this caſe the defendant may be a ſtranger , 
beſides the title is not traverſable, but ought to be given 
in evidence upon the trial of the iſſue. 3 Salk. 12. * 

A defendant in treſpaſs, c. for taking cattle damage- 
feaſant, has been allowed to juſtify the taking on his po/- 
ſeſſion, without ſhewing his title; the matter of juſtification 
being collateral to the title of the land. 2 Mod. 70. 3 
Salk. 220. Tho' in ſuch a caſe, on its being inſiſted, 
that there was the ſame reaſon for juſtifying on a poſſeſſion, 
as there was for maintaining an action on a bare poſſeſſion, 
it hath been adjudged, that a juſtification on a poſſeſſion, 
only, is not good; for a paſaſion may not be but by con- 
tract, but a ſeiſim may be by right or wrong. Hill. 2 & 


ac. 2. 
: Jo replevin, if defendant had the poſſeſſion, it is a good 
bar againſt the plaintiff if he has no title; but there can- 
not be a return, unleſs he ſhews a property in the goods. 
Paſch. 2 Ann. p50 | 

Action of the caſe lies for ſhooting at and frightening 
away ducks from a decoy pond, which is in the plain- 
tiff's poſſeſſion, without ſhewing that he had any property 
in them. 3 Salk. g. | 

A man on a leaſe and releaſe of lands, Sc. is in poſ- 
ſeſſion to all intents, except bringing treſpaſs, which can- 
not be without an entry, pedis pofitio. 2 Lill. Abr. 235. 
And to make poſſeſſion good on entry, the former poſſeſſor 
and his ſervants, Sc. are to be removed from the land; 
and if poſſeſſion be loſt by entry of another, it muſt be 
regained by re-entry, Sc. Paſch. 1650. 

A perſon in poſſeſſion may bring an action, for loſs of 
his ſhade, ſhelter, fruit, when trees are injured; and he 
in. reverſion, for ſpoiling the trees. 3 Lev. 209. One in 
defence of his lawful poſſeſſion, may aſſemble his friends 
to reſiſt thoſe who threaten to make an unlawful en 
into a houſe, Sc. 5 Rep. 91. There is an unity of poſ- 
ſeſſion, when by purchaſe the ſeigniory and tenancy, be- 
come in one man's poſſeſſion. Kitch. 134. See 16 Vin. 
Abr. 4.54, 460. And Black. Om. 2 V. 163, 195, 196, 
389. 3”. 111, 119, 180, 202, 412. xii.— As to poſe 
ſeſſory ac lion, ſee ib. 2 V. 198. 3 V. 180. nn. 

POSSIBILITAS, Is taken for an act wifully done, and 
impoſſibilitas for a thing done againſt our will. Si autem 
oculos aſnaſſet reddat weram ejus, & poſſibilitatis accuſetur 
in eo faclo, where facdum poſſibilitatis is a wilful act. Leg. 
Alfred. cap 38. So in the laws of Canutus, c. 66. Et 
fe quis agat impoſſibiliter, non eft omnino fimile fi voluntarie 
faciat. Leg. Sax. Edw. ſenior, c. 88. 

POSSIBILITY, In our law is defined to be an uncer tain 
thing, which may or may not happen. 2 Lill. Abr. 336. 
And it is either near or remote; as for inſtance : Where 
an eſtate is limited to one, after the death of another, this 
is a near poſſibility; but that one man ſhalt be married to 
a woman, and then that ſhe ſhall die, and he be married 
to another; this is a remote or extraordinary poſſibility: 
And the law doth not regard a remote poſſibility, that is 
never like to be. 15 H. J. 10. Hardr. 417. 2 Rep. 
50. A poſſibility cannot be granted over; no poſlibility, 
right or choſe in action, Ec. may be granted or aſſigned 
to a 4 ＋ 4 Rep. 66. 10 Rep. 48. 

A leaſe was made to huſband and wife of a term of 
years, for their lives, remainder to the executors of the 
| ſurvivor; the huſband granted the term, and it was ad- 
judged, that it ſhould not bind the wife, the huſband 
having only a poſſibility to have it, if he ſurvived his wife, 


and no intereſt till then, 2 Nelf, Abr. 1274. 
8 T If 


P DVD 


If huſband and wife are tenants. in ſpecial tail, and the | 
huſband only levies a fine of the lands, &c., the wife's 
eſtate is turned into a poſſibility, and only reducible by 
entry, if ſhe ſurvive. Hob. 2387. 

Where a leaſe is made for lite, the remainder to the 
right heirs of J. S. this is good; for by common pyſibility 
J. S. may die during the lite of tenant for life. 2 H. 7. 

13. 3 Shep. Abr. 36. 2255 ; 
A man made a leaſe to his brother for life, and that if 
he married, and his wife ſhould ſurvive, then ſbe ſhould 
have it for her life; the leſſee, before he married, made a 
feoffment of the lands to another, and afterwards the 
leſſor levied a fine to him; then the leſſee married, and 
died, and his wife ſurvived: And it was held, that the 
remainder to the wife for life was gone by this feoffment, 
and the poſſibility of her having it was included in the fine, 
which was likewiſe barred. Moor. 554. 

A teſtator poſſeſſed of a leaſe for years, deviſed the 
profits thereof to . R. for life, remainder to another; 
and afterwards the deviſee for life entered with the aſſent 
of the executor, and then he in remainder for life aſſigned 
all his intereſt to another, and after the deviſee for life 
died; it was reſolved, that this aſſignment was void, be- 
cauſe whilſt the deviſee for life was living, he in remain- 
der had only a poſſibility to have the term, for the deviſee 
for life had an intereſt in it /ub modo, and might have 
ſurvived the whole term. 4 Rep. 64, | 

The deviſe of the poſſibility of a term is void; as 
where a term is deviſed to A. for life, remainder to B. 
and B. deviſes this remainder to C. and dies; and then A. 
dies; this deviſe to.C. is void, and the executors of B. 
ſhall have it. 3 Lev. 427. A pyſibility founded on a 
truſt, differs from a mere poſſibility ; the firſt may be de- 
viſed, but the other cannot, Moor. 808. 2 Nelſ. 1275. 
See Black. Cm. 2 V. 290. | 

POST, A ſwift or ipeedy meſſenger to carry letters, | 
Sc. And the Poft Office is of the greateſt conſequence to 
this kingdom, being a country of trade. The firſt law, | 
that introduced this very great convenience, was made 

in the reign of King Car. 2. | 

By the 12 Car. 2. cap. 35. a general letter or Po. Office 
was erected, Sc. and the rates for carriage of letters ap- 
Pointed, See the Table to the Statutes. | | 

A perſon having incloſed Exchequer bills in a letter ſent 

by the pg, which were loſt, the owner brought an action 
againſt the Poſtmaſter ; and by three judges it was held, 
that the action did not lie, becauſe tbe office its for 1N- 
TELLiGENCE ONLY; and it is impoſſible the Poſtmaſter 
General, who is to execute this office in ſuch diſtant 
places, by ſo many ſeveral hands, ſhould be able to ſe- 
cure every thing, and for that, this is not a conveyance for 
treaſure : But Holt was of a contrary opinion; he con- 
{idered this as a letter loſt in the office, not on the road, 
and held that the Poſtmaſter General is liable, the whole 
care being committed to him, and ihe law makes ibe - 
ficer anſwerable for himſelf and his deputies; he has a re- 
ward, which is the reaſon why innkeepers, carriers, (c. 
are liable for goods loſt; and where a man takes.on him 
a publick employment, he is bound to ſerve the publick, 
or action lies againſt him, Sc. 1 Salk. 17. | 

The reach in London is managed by the Poſtmaſter, 
and other officers to the number of ſeventy-ſeven ; one 
of which is called the Court Pope, conſtituted by patent 
for life, with a handſome ſalary: And the Poſtmaſter 
General has under him one hundred ei jo wa deputy 
Poſtmaſters in England and Scotland, — of them keep- 
ing regular offices in their ſtages, and Sub Poſtmaſters in 
their branches, | = 
The conveyance of poſt letters extends to every conſider- 
able market- town, and is fo expeditious, that every 
twenty- four hours the pg goes ſixſcore miles. | 

By 26 Geo. 2. c. 13. Letters containing incloſed ſe- 
veral patterns of cloth, ſilk, or other goods, not exceed- 
ing one ounce weight, ſhall be paid for only as for a double 
letter. ' See Maſter of the Peſts. 

PENNY-POST, Letters or parcels, not exceeding fix-! 
teen ounces weight, or ten pounds value, are conveyed daily 

by the penny- pot, to and from all places within the Bills 0 


Ora, and ten miles diſtance from the General PSI 
Office, for 14, each packet, letter, &c. ſtat. 9 Aun. c. 
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10. And ſeveral general officers are kept at convenient 


diſtances, to receive penny- poſt letters every day, Sundays 


excepted : Alſo letters that come from all parts by the 
general poſt, . directed to perſons in any country-towns to 


which the penny-pgſt goes, are delivered the ſame day they 


come to London: And the anſwers are carried every Po 


_ to the General Pofi-Office in Lombard. ſtreet, bei bg 
left at the receiving houles. 

Penny-pofl men carrying letters out of the cities of Loy. 
don and Weſtminſter, or borough of Southwark, and the 
ſuburbs thereof, may demand and take 1 d. at delivery 
for every letter, above the penny paid on putting tHe 
letters into the Fenm -. except letters paſſing 
by the general pot, Sc. ſtat. 4 Goo. 2. c. 33. 

POST, writ of entry in, ſee Biack. Com. 3 V. 182. 

POST CONQUESTUM, Were words inſerted in the 
King's title, by 8 1. and conſtantly uſed in the 
time of Edw. 3. Gauſ. 1 Edw. 3. indorſ. m. 33. 
POST DIEM, Is where a writ is returned after the day 


whereas he hath nothing if it be returned at the day, 

_ POST-DISSEISIN, Is a writ that lies for him who 
having recovered lands or tenements by præcipe quid 
redaat, on default or reddition, is again diſſeiſed by the 
former difſeiſor ; then he ſhall have this writ, and re- 
cover double damages, and the party ſhall be puniſhed by 
Nr Sc. Stat. Weſtm. 2. c. 26. Reg. Orig. 208. 

The mſec P9ft-diſſeifin ought to be brought by the par. 
ties who firſt recovered, or ſome of them, and of the (ame 
land which was recovered, or part thereof, and-agaizſt 
thoſe or ſome of them, againſt whom the recovery was: 

But if a man recover by a precipe quod reddat, and after 
is diſſeiſed by him againſt whom he recovered, and the 
diſſeiſor makes a feoffment, and takes back an eſtate to 
him and another, a poft-diſſeifin may be had againſt him 
and his jointenant ; and if he who. loſeth the land by de- 
fault, Sc. after diſſeiſe him who recovered, and make 
a feoffment to another perſon, he who recovered ſhall 
have this writ. againſt the diſſeiſor, altho' he be not te- 
nant of the land; for in a writ of poſt-diſſeiſin, the de- 
mandant ſhall not have judgment to recover the land ; 


| but the ſheriff ſhall reftore the plaintiff to bis poſſeſſion, if 


the diſſeiſin be found, and take the defendant and keep 
him in priſon, New Nat. Br. 423. And the defendant 
is not to be delivered out of priſon, until he hath paid a 
fine to the King, and without the King's ſpecial com- 
mand, upon a certiorari to remove the record into B. R. 


Did | | 

Nontenure is no plea in a poſt-difſeifin, for the defen- 

_ ought ta anſwer the diſſeiſin, Sc. See Black, Cm. 
188. N 

POSTEA, Is tbe return of 'the judge, before whom 3 
cauſe was tried, after a verdict, of what was done in the 
cauſe; and is indorſed on the back of the Mi privs te: 
cord: It begins, ros TEA die & loco, Sc. wherefore it 15 
ſo called. 2 Lill. 33). 

A poftea is a record of the court, truſted with the at- 
torney in the cauſe by the clerk of the aſſiſe; and the at- 
torney, ſo intruſted, is to deliver it into the office, that 
the judgment may be entered by it by the officer of the 
court. Trin. 1651. 

It is brought into court at the day urbanł, and recoi ded 
there and delivered back to the attorney, who gives a rule 
for judgment upon it; and if there be no rule to the con- 
trary, after the rule for judgment is out, the attorne) 
| brings his pgfea to the ſecondary, who ſigns his judg- 
ment, and then he enters all this matter on the iſſue 
roll. 2 Lill. 3379. | | 4 

The court may ſtay the bringing in of the poſtea, 15 1 
entering up the judgment upon a verdict, if the) : 
cauſe to do it, for any undũe practice in the proceed inet 
to trial: And if the party for whom the verdict Palle 
will not bring in the pogfea, upon notice given by - 4 
other party, that he intends to move in arreſt of ju A 
ment; the court, on motion will order judgment = in 
ſtayed, until four days after the pyſea 15 . 
allowed to ſpeak in arreſt of judgment. Mich. 22 Ca. 


B. K. Altho 


aſſigned, for which the cuſtos brevium hath a fee of 4d 


whereupon a writ ſhall go to the ſheriff to deliver him. 
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Altho the verdict, be prejudicial to the plaintiff, he 
ought to bring in the pgfea; for be muſt abide by the 


J. ; 
"iis is no general rule of court for the clerk of aſſiſe, 


Sc. to wing the poſtea into court of B. R. by a preciſe 


time; but if it be not returned in convenient time, the 
court may be moved at the fide bar for a rule to bring it 
in ſpeedly. 2 Lill. 337. If the clerk of aſſiſe hath mil- 
taken in drawing up the poſtea, he may amend it by his 
notes, before it is filed; and the return of a poſtea hath 
been amended by the memory of a judge, who tried the 
cauſe. Cro. Car. 338. See Black. Cm. 3 V. 386. 


xi. ; 

POSTERIORITY, (Pofterioritas) Signifies the being 
or coming after, and is a word of compariſon and relation 
in tenures, the correlative whereof is priority: As a man 
holding lands or tenements of two lords, holds of his an- 


.cienter lord by priority, and of his latter lord by poſterio- 


rity. Staundf. Prærog. ro, 11. 2 Inſt. 392. 

POST. FINE, Is a duty to the King for a ine formerly 
acknowledged in his court, paid by the cogniſee after the 
fine is fully paſſed, and it is ſo much, and af fo much 
as was paid to the King for the præ ſine, collected by the 
ſheriff of the county where the land lies of which the fine 
was levied, to be anſwered by him into the Exchequer. 
Stat. 22 & 23 Car. 2. See flat. 32 Geo. 2. c. 14. See 


Bla k. Com. 2 V. 350. 


POSTHUMOUS, Is where a child is born after his 
father's death, Sc. And poſtbunnus children are enabled 
to take eſtates by remainder in ſettlements, as if born in 
their father's life-time, tho? no eſtate be limited to truſtees 
to preſerve them till they come in ęſſe. 10 & 11 W. g. 
cap. 16. See in Ventre ſa mere. And Black. Com. 2 V. 


POST-MAN, #n the Exchequer. In the court of Exche- 
quer two of the moſt experienced barriſters, called the 


Ny. man and the 7ub-man, (from the places in which they 


it) have a © precedence in motions, Black. Com. 3 
V. 28 


28. | 
POSTNATUS, Is a word that ſignifieth the ſecor.d 
ſon, or one born afterwards, often mentioned in Braclon, 


- Glanvile, Fleta, aud other ancient writers; and as to 


poſtnati and antenati, it was ſolemnly adjudged, that thoſe 
who after the deſcent of the crown of England to King 
James 1. were born in Scotland, were not aliens here in 
England: But the antenati, or thoſe born in Scotland, be- 
fore the deſcent, were aliens here, in reſpect of the time 
of their bitth. Calvins caſe. Children of perſons at- 
tainted of treaſon, born after the King's pardon, may 
inherit lands; tho' not thoſe born before, &c. 1 Inf. 
[. 
5 OST S, ſee Highways, Incloſures. 
POST-TERMINUM, Is the return of a writ, not only 
after the return thereof, but after the term; on which the 
cuſtas brevium takes 204. It is alſo uſed for the fee fo taken. 
POSTULATION, (Prfulatio) Signifies a petition. For- 
merly when a biſhop was tranſlated from one biſhoprick 
to another, he was not elected to the new ſee; for the 
Canon law is elefus non poteſt eligi; and the pretence was 
that be was married to the firſt church, which marriage 
could not be diſſolved but by the Pope; thereupon he 
was petitioned, and conſenting to the petition, the biſhop 
was tranſlated, and this was faid to be by pgſtulation : 
But being an uſurpation, and againſt law, it was reſtrain- 
ed by 16 R. 2. and 9 H. 4. c. 8. Since which, tranſla- 
tions of biſhops have been by election, and not by poſtula- 
tion. 1 Jones 160. 1 Salk. 137. | 
ations were made on the unanimous voting any 
perſon to a dignity or office ; of which he was not capable 
by the ordinary canons or ſtatutes, without ſpecial diſ- 
penſation: And by the ancient cuſtoms, an election could 
made by a majority of votes; but a pofulation muſt 
have been nemine contradicente. | 
POUND, (Purcus) Is generally any place incloſed, to 
p in beaſts, but eſpecially a place of ftrength to keep 
cattle which are diſtrained, or put in for any treſpaſs done 
N until they are replevied or redeemed. In this 
cation, it is called pound over! and pound covert; a 
Pound overt is an open pound, uſually built on the lord's 


waſte, and which he provides for the uſe of himſelf and | 
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tenants, and is alſo called the lord's or the common p2und 5 
and a backſide, yard, Sc. whereto the owner of beaſts 
impounded may come to give them meat, without offence, 
is a pound overt : A pound covert is a cloſe place, ſuch as 
the owner of the cattle cannot come to, without giv- 
ing offence; as a houſe, &c. Kitch. 144. Terms de Ley. 
i /nft. 96. There is a difference, between a common 
pound, an open pound, and a cloſe pound, as to cattle im- 
pounded : For where cattle are kept in a common pound, 
no notice is neceſſary to the owner to feed them; but if 
they are put into any other open place, notice is to be 
given; and if beaſts are impounded in a pound cloſe, in 
part of the diſtrainer's houſe, Sc. he is to feed them, at 
bis peril. 1 Inſt. a4 

A common pound belongs to a townſhip, lordſhip or 
village; and ought to be in every pariſh, kept in repair 
by them who have uſed to do it time out of mind: The 
overſight whereof, and want of it, is to be by the ſteward 
in the leet, where any default herein is puniſhable. 
Dyer 288. Noy 52. See Diſtreſs. And Black. Com. 3 


. 12. 

POUNDAGE, Is a ſubſidy to the value of twelve-pence 
in the pound, granted to the King, of all merchandize 
exported or imported; and of ſuch ſubſidies, ſee 1 & 2 
Eqdw. 6. cap. 13. and 1 Jac. c. 33. 12 Car. 2. cap. 4. 
14 Car. 2. cap. 24. and Black. Com. 1 V. 315. 4 J. 


o. l "#7 
+ OUND-BREACH. If a diſtreſs be taken and im- 
pounded, tho' without juſt cauſe, the owner cannot break 
the pound, and take away the diſtreſs; if he doth, the 
party diſtrained may have his action, and retake the diſ- 
treſs where-ever he finds it: And for pound-breaches, Sc. 
action of the caſe lies, whereon treble damages may be 
recovered. 1 Inſt. 261. 2 W. & M. c. 5. Alſo pound- 
breaches may be inquired of in the ſheriff's turn; as they 
are common grievances, in contempt of the authority of 
the law. 2 Hawk. P. C. 67. See Black. Cm. 3 V. 


146. 

POUND IN MONEY, (from the Sax. pund, i. e. pondus) 
Is twenty ſhillings: In the time of the Saxons it conſiſted 
of 240 pence, as it doth now: and 240 of thoſe pence 
weighed a pound, but 720 ſcarce weigh ſo much at this 
day. Lambard 219. | 

POUR FAIR PROCLAIMER, QUE NULL IN- 
JECT FIMES OU ORDURES, EN FOSSES, OU 

VERS, PRES CITIES, &c. Is an antient writ directed 
to the mayor or bailiff of a city or town, requiring them 
to make proclamation, That none caſt filth into places 
near ſuch city or town, to the nuſance thereof; and if 
any be caſt there already, to remove the ſame : It is 
founded on the far. 12 R. 2.c. 13. FN. B. 116, 

POURPARTY, ( Propars, propartis, propartia,) Is con- 
trary to pro indiviſo: For to make pourparty is to divide 
the lands that fall to parceners, which before partition 
they hold jointly and pro indiviſo. Old Nat, Brev. 


11. : | 

POURPRESTURE, ( Pourpreflura, from the French 
pourpris. conſeptum, an incloſure) Is thus defined by Glan- 
vile, lib. 9. cap. 11. Pourpreſtura ef proprie quands aliquid 
Super Dominum Regem injuſte occupatur , ut in Dominicis 
Regis, vel in vits publicis ohſtructis vel in aquis publicis tranſ- 
verfis a refto curſu, vel quando aliquis in ctvitate ſuper Re. 
giam plateam aliquid ædiſcando occupaverit, & generaliter 
quoties aliquid fit ad nocumentum Regii tenementi vel Regie 
vie vel civitatis. 

Crompton, in his Juriſd. 152. defines it thus: Pour- - 
preſture is properly when a man taketh unto himſelf, or 
incroacheth any thing he ovght not, whether it be in 
any juriſdiction, land, or franchiſe; and generally when 
any thing is done to the nuſance of the King's tenants. 
See Kitchin, 10, and Manwood's Foreſt Laws, cap. 


10. 

Skene de verbor. fignif. verbo Purpreſture, makes three 
ſorts of this offence, one againſt the King, a ſecond 
againſt the lord of the fee, the third againſt a neighbour 
by a neighbour. See 2 Inf. 38 & 272. Et lib. niger in 
ſcacc. 37 & 38. That againſt the King happens by the 
negligence of the ſheriff or deputy, or by the long con- 
tinuance of wars, inaſmuch as thoſe who have lands 2 
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the crown lands, take or incloſe part of it, and lay it to 
their own, 

Pourpreſture againſt the lord, is when the tenant neg- 
lects to perform what he is bound to do for the chief lord, 
or in any wiſe deprives him of his right. Cell. 

Pourpreſture againſt a neigbour is of the ſame nature: 
Tis mentioned in the Monaft. 1 tom 843. and in Thorn. 
2623. Et de purpreſtura quam Bercarius abbas purpreben- 
dit ſuper prediflum Heliam. 

POUR SEISIR TERRES LE FEME QUE TIENT 
EN DOWER, &c. Was a writ whereby the king ſeiſed 
the land which the wife, of his tenant who held in capite de- 
ceaſed, had for her dowry, if ſhe married without his leave; 
was grounded on the ſtatute of the king's prerogative, cap. 

See N. N. B. 174. 

POURSUIVANT, (from the French pourſuiure, i. e. 
perſequi,) Signifies the king's meſſenger attending him, to 
be ſent on any occaſion or meſſage ; as for the apprehend- 
ing a perſon accuſed or ſuſpected of any offence : Thoſe 
employed in martial cauſes are called purſurvants at arms, 
24 H. 8. 13. See Herald. | 

Stow ſpeaking of Richard the Third's death, pag. 784. 
hath theſe words, His body was naked to the ſkin, not ſo 
much as one clout about him, and was truſſed behind a puR- 
SULVANT AT ARMS like a bog, or a calf, Sc. The reſt 
are uſed upon other meſſages in time of peace, and eſpe- 
cially in matters touching juriſdiction. Nicholas Upton, 
in his book De Militari Officio, viz. hb. 1. cap. 11. 
mentions the antient form of making theſe purſuivants, 
and tells us, that they were called milites linguares, be- 

cauſe their chief honour was in cuſtodia lingue, and he 
divides them into cur/ores equitanies and proſecutores. 
Cowell. 

POURVEYANCE or PURVEYANCE, is the provid- 
ing neceſlaries for the King's houſe. - WIN 

y 12 Car, 2. c. 24. it is provided, © That no perſon 


by colour of buying or making proviſion or purveyance' 


ſhall take any thing of any ſubject, without the full and 
free conſent of the owner, obtained without menace or 
force, Sc. See the Antiquity of Pre-emption and purvey- 
ance, and 3. Inſt. 82. 

The profitable prerogative of purveyance and pre- emption, 
was a right enjoyed by the crown of buying up proviſions 
and other 3 by the intervention of the King's 
purveyors, for the uſe of his royal houſhold, at an ap- 
praiſed valuation, in preference to all others, and even 
without conſent of the owner ; and alſo of forcibly impreſſing 
the carriages and. horſes of the ſubject, to do the king's 
buſineſs on the publick roads, in the conveyance of timber, 
baggage, and the like, however inconvenient to the pro- 
prietor, upon paying him a ſettled price. A prerogative, 
which prevailed pretty generally throughout Europe, 
during the ſcarcity of gold and filver, and the high valua- 
tion of money conſequential thereupon. In thoſe early 
times the King's houſhold (as well as thoſe of inferior 


lords) were ſupported by ſpecific renders of corn, and 


other victuals, from the tenants of the reſpective demeſnes; 
and there was alſo a continual market kept at the palace 
gate to furniſh viands for the royal uſe. 4 nft. 213. 
Ard this anſwered all purpoſes, in thoſe ages of ſimpli- 
City, ſo long as the King's court continued in any certain 
place. But when it removed from one part of the king- 
dom to another (as was formerly very frequently done) it 
was found neceſſary to ſend purveyors beforehand, to get 
together a ſufficient quantity of proviſions and other ne- 
ceſſaries for the houſnhold: And left the unuſual demand 
ſhould raiſe them to an exorbitant price, the powers be- 
fore-mentioned were veſted in theſe purveyors; who in 


proceſs of time greatly abuſed their authority, and be- 


came a great oppreſſion to the ſubject, tho of little ad- 
vantage to the crown; ready money in open market 


(hen the royal reſidence was more permanent, and ſpecie 


began to be-plenty) being found upon experience to be 
the beſt providetor of any. Wherefore by degrees the 


powers of purveyance have declined, in foreign countries 


as well as our own; and particularly were aboliſhed in 
Sweden by Guſtavus Adolphus, towards the beginning of 
the laſt century. And, with us in England, having fallen 
into diſuſe during the ſuſpenſion of monarchy, King 
Charles at his reſtoration conſented, by 12 Car. 2, c. 24. 
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to reſign intirely theſe branches of his revenue and power; 
And the parliament, in part of recompence, ſettled on 
him, his heirs, and ſucceſſors, for ever, the heredita 
exciſe of fiteen pence per barrel on all beer and ale ſold 
in the kingdom, and a proportionable ſum for certain 
other liquors. Black. Com. 1. V. 289, 8. and 4. V. 116, 
417, 432. 

FOURVEYOR ox PURVEYOR, (Proviſor, derived 
from the French pour voir, i. e. providere) Signifies an officer 
of the King or Queen, or other great perſonage, who provid. 
eth corn and other victual for their houſe. See Magna Cha- 
ria, c. 22. and 3 Edw. 1 Cap. J. & 31. & anno 28. ejuſden, 
Articuli ſuper chartas 2. and other ſtatutes, The name 
of purveyor was fo odious in times paſt, that by farute 
36 Edu. 3. 2. the beinous name of purveyor was chang. 
_ into buyer; but the office is reſtrained by far, 12 

2. c. 24. 

POW-DIKE. To perverſely and maliciouſly cut down or 
deſtroy the pow-dike, in the fens of Norfolk and Eh, is felo- 
ny, by 22 Hen. 8. c. 11. 

POWER, Is an authority which one man gives an- 
other to act for him; and is ſometimes a reſervation 
which a perſon makes in a conveyance for himſelf to do 
ſome acts as to make leaſes, or the like. 2 Lill. Ar. 


339. 


3 what eflate, and by what words a power ſpallle 
raiſed. | 
2. How a power ſhall be expounded. 


1. Upon whateſtate, and by what words a power ſballle 
| raiſed. 
; 
In conveyances to an uſe, a man may direct or mode! 
the uſe, as he pleaſes, and the ſtat. 27 H. 8. c. 10. exe- 
cutes the poſſeſſion to the uſe : Therefore he may annex 
powers to eflates, which cannot be annexed to them by a 
' conveyance at the Common law. C. L. 237. a. Mo 610. 

And therefore to the limitation of an uſe for life, he may 
annex a power to make leaſes for years, or lives, or to 
make a jointure to a wife. Mo. 381. 2 Lev. 58. Or to 
grant annuities, raiſe portions, Sc. Mo. 381. Or to 
make a jointure, and alſo a leaſe to commence after li 
death for portions, Sc. Hard. 41 3. So he may annex a 
power of revocation of all uſes limited, and to make a li- 
mitation of new uſes, and this will not be repugrant. 
CG. L. 237. a, Mod. 610. 

a power may be annexed to an eſtate by another detd 
executed at the ſame time, tho? it be not in the ſame con- 
veyance by which the eſtate is conveyed. 1 Ven. 279. 
So a man may give a power or authority by will, ubich is 
a naked authority, not annexed to an eſtate ; As, if he de- 
viſes to A. for life, and afterwards that it ſhall be at his 
diſpoſal to any of his children then living ; he hath but 
an eſtate for life, with a naked power to diſpoſe, in 
the manner directed by the will. 1 Sal. 24. 3 %. 
276. So he may give a power to a ſtranger, which 15 
naked collateral power, and annexed to an eſtate. Ol a 
power in groſs, which takes effect after his eſtate is detet - 
mined. Hard. 415. s 

if a power be to A. or his aſſigns, to make leaſes, * 
the power runs with the eſtate to the aſſignee in deed, ol N 
law. 1 Vent. 340. 2 Jon. 110. So in all caſes a pow 
coupled with an intereſt may be aſſigned : As, a p 
to a leſſor, and his aſſigns, to cut down trees. 2 od, 
317. But a man cannot annex a power of ? _—_— 
to a feoffment, or grant; for that will be void. Co. 
237. a. Mo. 610. So if a+ man, ſeiſed in fee, covenant 
to ſtand ſeiſed to the uſe of himſelf for life, with oer 
to make leaſes, remainder to another in fee, the power 
is not well raiſed. Ca. Ch. 161, If the conſideration 
of the covenant does not extend to the power to 2 
leaſes. Mo. 145. 1 G. 175. Ray. 248. So npes . 1 
covenant he cannot reſerve a power to make leaſes, o 
tures, or for preferment of younger children, &. 
381, 383. 

Wards, which ſhew the intent of the party, a gt 

create a power; as if a power be to demiſe or lea 7 -- 
the intent is, that he declare the uſes of the firſt ſe 
ment for life or years: For the leaſe does not take 
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by demiſe, but by declaration of the uſes. . 611. 
80, if a man expreſſes the power only by implication, it 
is well: As, provided, that he ſhall not have power to 
alien, Sc. otherwiſe than to make a jointure, and leaſes 
for 21 years; it is a good power to make a jointure and 
leaſes. 1 Leo. 148. So, if a deviſe be to A. for life, 
to ſet, let and make eſtates out of it as | might, and after- 
wards to his daughter in tail; A. has power to make 
leaſes, it being the cuſtom of the country where the land 
lies, to let for lives or years, 2 Roll. 261. J. 35. 

But a power, being executory, may be reſtrained or 
enlarged by a ſubſequent deed: As, if a power be gene- 
ral, to revoke; by a covenant afterwards, that he will 


* not revoke without the conſent of B. the power is re- 


ſtrained. Jon. 411. So, if the conſideration upon 
which the power was founded, does not extend to the 
perſon to whom the l-aſe is made, the leaſe ſhall be 
void: As, if a man covenant, in conſideration of natu- 
ral affection, to ſtand ſciſed to the uſe of himſelf for 
life, Sc. with power to make leaſes, .&&c, a leaſe to a 
ranger is void For be is not within the conſideration. 
2. Roll. 260. J. 30 So, if a power, at its creation, be 
to make leaſes to a perſon, to whom the conſideration 
does not extend, it will be void, tho? the leaſe be exe- 
cuted to a perſon within the conſideration. 2. Roll. 260. 
I. 35. 
” 2. How a power ſhall! be expounded. 


A per ſhall be exounded ſtri ih; therefore if a man 
has power to mak- leafs generally, this extends to make 
leaſes in p >{[-\io1 on, and not in reverſion. 2 Roll. 261. 
c. 6, 2 Cre. 318. el. 222, Ray. 248. 1 Ld. Raym 
267. 2 Sil. £37. 1 Lev. 168. 6 C9. 33. a Mo. 199. 1 
Les. 38 3 Len. 131. Nora lcaſe to commence in futuro. 
Ray. 248. 1 Leo. 35. Tel. 222. 2 Cro. 318. Mo. 494. 
So, if in: power be to makæ leafes for two or three lives, 
he cannot make a l-aſe to one not in eſſe; as, to the ſon 
of B. not born, & . Per Wind. Ray. 163. So, if the 
po ver be to make leaſes in pzſſion, he cannot make a 
Laie of 115d in reverſion, tho? it be to commence in præ- 
ſenti. 1 54. 101. Ca. Ch. 18. 

S it part of a leaſe be in reverſion, the whole leaſe 
ſhall be void. 3 Sal. 276. So, if the power be'to make 
leaſes in pen, or in reverſion, he cannot make a leaſe 
in poiſeſlion, and another leaſe of the ſame land in rever- 
ſion; but his power to leaſe in reverſion extends only to 
make leaſes of the land, which was not then in poſſeſſion. 
I Ld. Ray. 269. 2 Sal. 537. So a power to makeleaſes 
in reverſion does not warrant a leaſe to commence at the 
end of an eſtate then in efſe, 1 Ld. Ray. 269. 2 Sal. 537. 
So a power to make a leaſe of three lives or three years in 
poll, or for two lives or thirty years in reverſion, 
warra ts o ly a concurrent leaſe for two lives; for a leaſe 
for lives cinnit commence at a future day. 1 Ld. Ray. 269. 
2 Sal. 537. 

But iſ a oer be annexed to the eſtate of him in rever- 
fron, to mike leaſes generally, he may make a leaſe in 
præſenti of the reverſion. 1 Lev. 168. Tho' the power 
bz to make laſes in poſſeſſio. Ca, Ch. 18. 1 Lev. 168. 
1. Sid. 260, 261. S , if a fine be to the conuſce for 15 
years, aſte: wa ds to B far life, Sc. with power to leaſe 
for three li es, or twe tyrone years in paſſeſſion; he may 
make a lea e duri .g tn” 15 years of land in leaſe at the 
time of the e, hen 1141 (ale expires. 2 Roll. 260. 
J 50 2 C 347 2 Rl. 216. 1 Rall. 12. So if 

husband and wif- i a'c pu, uant to the Stat, 32 H. 8. 
And then, by a.i »f parliament, the eſtate is ſettled to the 
huſband for life, with power to leaſe for three lives or 21 
years; he nay make leaſes of the reverſion during the 

firſt leaſe by the huſband and wife. 2 Roll. 261. I 15. 

1 Ley. 26, Cont. Dyer 357. a So, if a power be to 

make |caſcs in "po tar three lives, Sc. he may leaſe 

for three lives, when there is another life n Hs, tho' the 
power does not ſay to make |-aſes of the reverſion , for 
there is no prejudice. 2 Roll. 25 l. 30. So he may 
make a leaſe for years determinable upon three lives, to 
commence after the end of the former leaſe in ee. 8 Co. 

70. See 16 Vin. Abr. tit. Power, 

POWER OF THE CROWN. See Black. Com. 1 V. 2.50. 
POWER OF THE PARENT, See ib. 452. 


1 

, POYNINGS'S LAW, Is an act of parliament made in 
Treland in the reign of Hen. VII. fo called becauſe Sir Ed. 
ward Poynings was Lieutenant there when it was made, 
whereby all the ſtatutes in England were declared of force 
in Trelund; which before that time were not, nor are any 
ſince that time, but by ſpecial words. 12 Rep. 109. See 
Black. Com. 1 V. 1023. 

PRACTICE. The law loves plain and fair praiſe, and 
will not countenance fraud in proceedings, nor ſuffer ad- 
vantage to be taken thereby. 2 Lill. 342. Private clan- 
deſtine proceedings, in ſeveral caſes, are ſaid to be by 
practice. 

PRACEPTORIES, (Præceptoriæ) Were a kind of be- 
nefices, having their name from being poſſeſſed by the 
more eminent Templars, whom the chief maſter by his au- 
thority created and called Præceptores Templi: And of theſe 
Preceptors there are recorded ſixteen, as belonging to the 
Templars in England, viz. Creſſing Temple, Bulſhal, Shen- 
gay, Newland, Yevely, Witham, Templebruere, Willington; 
Rotheley, Ovenington, Temple Combe, Trebigb, Rihſtane, 
Mount St. John, Temple Newſum and Temple Hurſt. Mon. 
Ang]. tom. 2. 543. But ſome authors fay, theſe places 
were cells only, ſubordinate to their principal manſion 
the Temple in London. 32 Hen. 8. c. 24. 

PRACIPE. Original writs are either optional or peremp- 
tory ; or, in the language of our law, they are either a 
præcipe, or a ſi te fecerit ſecurum. The precipe is in the al- 
ternative, commanding the defendant to do the thing re- 
quired, or ſhew the reaſon where fore he hath not done it. 
The uſe of this writ is where ſomething certain is de- 
manded by the plaintiff, which is in the power of de- 
fendant himſelf to perform, as, to reſtore the poſſeſſion of 
land, to pay a certain liquidated debt, to perform a ſpe- 
cifick covenant, to render an account, and the like; In 
all which caſes the writ is drawn up in the form of pre- 
cipe or command, to do thus, or ſhew cauſe to the con- 
trary ; giving the defendant his choice, to redreſs the in- 
jury or ſtand the ſuit, Black. Com. 3 V. 274. 

PRECIPE IN CAPITE, Was a writ iſſuing out of the 
Chancery, for a tenant holding of the King in capite, viz. in 
chief as' of his crown, Magn. Chart. cap. 24. Reg. 
Orig. 4 Black. Com. 3 V. 195. 

PRACIPE QUOD REDDAT, Is the form of a writ, 
which exterds as well toa writ of right, as to other writs 
of entry or pYſſeſſion, beginning precipe A. quod reddat B. 
unum meſſuagium, Sc. Old Nat. Br. 13. See Black. Com. 
2 V. 358. xvii, As 10 Præcipe in Fines, ſee ib. 350. 
xiv. And as to Tenant to the Præcipe, ſee ib. 3 V. 182. 

PRECIPITIUM, Was a puniſhment inflicted on crimi- 
nals, by caſting them from ſome high place. Mal/m. lib. 5. 


. 155. | ; 
: PREDICT ', Prediftus (Lat.) In Engliſh aforeſaid, Is a 
word uſed in pleadings, applied to places, towns, lands, 
names, parties, Sc. before mentioned. In a deed or 
grant, the words prædicl. maneri are a deſcription of the 
manor before named; Ard a town, repeated by the name 
of pariſh prædict. ſhall be held all one; for the word afore- 
ſaid couples them. Hob. 6. A difference as to prædidl. 
term granted, Cc. ſee 10 Rep. 65. 

PRAFECTAS VILLA, Is the fame as præpgſitus ville, 
i. e. the mayor of a town, Leg. Ed. Confeſſ. c. 28. 

PRAFINE, ls that fine which on ſuing out the writ of 
covenant or levying fines, is paid before the fine is paſſed; 
22, & 23 Car 2. : 

PRAMUNIiIRE, Is taken either for a writ ſo called, or 
for the offence whereon the writ is granted ; the one may 
be underſtood by the other. 

The church of Rome, under pretence of her ſupremacy, 
and the dignity of St. Peter's chair, took on her to be- 
ſtow moſt of the eccleſiaſtical livings of any worth in 
England, by mandates, before they were void ; pretend- 
ing therein great care to ſee the church provided of a ſuc- 
ceſſor before it needed. Whence theſe mandates or bulls 
were called gratiæ expectativæ or provifiones, wherefore ſee 
a learned diſcourſe in Duarenus de benefictis, lib. 3. cap. 1. 

Theſe proviſions were ſo common, that at laſt Edward 
the Third, not digeſting fo intolerable an incroachment, 
made a ſtatute in the twenty-fifth year of his reign, fat. g. 
cap. 22. and another fat. 6. cap. 1. and a third anno 27. 

againſt thoſe who drew people out of the realm, to 
| 8U anſwer 
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| anſwer things belonging to the King's court; and another 
anno 28 ſtat. 2. cap 1, 2, 3 & 4. whereby he greatly re- 

ſtrained this liberty of the pope z who notwithſtanding 

ſtil] adventured to continue the proviſions z; inſomuch that 

Richard the Second likewiſe made ſeveral ſtatutes againſt 

them, but moſt expreſsly that of 16 Ric. 2. 5. which appoints 

their puniſhment to be thus, That they ſhould be our or 

THE KinG's PROTECTION, attached by thetr bodies, and 
loſe their lands, tenements, goods and chattels, After him 

Henry the Fourth, in like manner aggrieved at other 

abuſes, not fully met with in the former ſtatutes, in the 
ſecond year of his reign, c. 3 & 4. adds certain new caſes, 

and lays on the offenders the ſame puniſhment. See alſo 
9 Hen. 4. c. 8. and 3 Hen. 5. c. 4. and Smith de Re- 
publ. Angl. lib. 3. cap. g. : | 

Some later ſtatutes inflict this puniſhment upon other 
offenders. | | 

The word is moſt commonly applied to the puniſhment 
firſt ordained by the ſtatutes beforementioned, for ſuch as 
tranſgreſſed them: For where it is ſaid, that any man for 
an offence committed, ſhall incur a præmunire, it is meant 
that he ſhall incur the ſame puniſhment as is inflicted on 
thoſe who tranſgreſs 16 Ric. 2. c. g. commonly called the 
ſtatute of premunire; which kind of application is not un- 
uſual in our ſtatutes. 

As to the etimology of the word, it proceeds from the 
verb premonere, being batbarouſly turned into premunire, 
to forewarn or bid the offender to take heed : For which a 
reaſon may be gathered from the words of 27 Ed. 3. c. 1. 
and the form of the writ, in Old Nat. Brev. 143. Præmu- 
nire facias prafatum prepofitum, & J. R. procuratorem, 
Sc. quod tunc fint coram nobis, Sc. which words can be 


referred to none but parties charged with the offence. 


Cowell. See 3 Inft. 110. and Black. Com. 4 V. c. 8. p. 


102, 421. 


1. What offences come under the notion of a præmunire. 
2. Of the puniſhment in a præmunire. 
3. To what time the attainder ſball relate. 
To what eſtates the flatute of premunire doth not ex- 
tend, and of the ſuit, Sc. 
5. Of the King's power as to pardoning a præmunire, Sc. 


1. What offences come under the notion of a præmunire. 
The offences coming under the notion of a præmunire, 
or for which the party incurs a præmunire, are reduced by 
Hawkins to the following particulars : 
1. Making uſe of papal bulls is made a premunire, by 


many ſtatutes, to which purpoſe it is enacted by 25 Ed. 3. 


called the flatute of proviſors, that whoever ſhall by a pa- 
pal proviſion diſturb any patron to preſent to a benefice, 
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are made void) Whoever ſhall uſe, allege, or plead the 
ſame in any court, unleſs they were confirmed by this ſta. 
tute, of afterwards by the king, ſhall incur the like pe. 
nalty. Vide Reg. 54. 3 Infl. 12. 

By the 13 Elrz. cap. 2. Thoſe who purchaſe any bulls, 
Sc. from Rome, are guilty of high treaſon, but thoſe an. 
tient ſtatutes continue ſtill in force, and it is in the elec. 
tion of the crown to proceed either upon them, or 13 E. 
Alſo the aiders of ſuch offenders, after the offence, to the 
intent to uphold the fame uſurped power, incur a pre. 
munire. Davis 84. 

| Secondly, Derogating from the King's Common lau 
courts, is ſaid to have been an high offence at Common 


law, and is made a præmunire by many antient ſtatutes, 


for by 2 Ed. 3. cap. 1. of proviſors, If any ſubject dray 
any out of the realm in plea, whereof the cognizance per- 
tains to the King's court, or of things whereof judgments 
be given in the King's courts, or ſue in any other court 
to defeat or impeach the judgments given in the Kirg's 
courts, he ſhall be warned to appear, Sc. in proper per. 
ſon, at a day, containing the ſpace of two months, at 
which if he appear not, he and his proctors, Ec. ſhall 
be put out of the King's protection, his lands and chattels 
forteited, his body in priſoned, and ranſomed at the 
King's will, Sc. See 16 R. 2 c. g. 

In the conſtruction of theſe ſtatutes it hath been held, 
that certain commiſſioners of ſewers, for ſummoning ore 
before them who had got a judgment at law, and in pri- 
ſoning him till he would releaſe it, were guilty of a pe. 
munire. 2 Bulſt. 299. 3 Inſt. 125. Cro. Jac. 226. 

Alſo ſuits in the admiralty or eccleſiaſtical courts wh. 
in the realm, for matters which upon the face of the libel it- 
ſelf appear to belong only to the cognizance of the tem- 
poral courts, are ſaid to be within 16 Rich. 2. by force 
of the words, © or elſewhere.” 1 Hawk. P. C. 51. 

And it hath been formerly holden, that even ſuits in a 
court of equity, to relieve againſt a judgment at lau, 
are within the danger of theſe atutes, eſpecially if they 
tend to controvert the very point determined'at law, or 
to relieve in a matter relievable at law, 4 New Ar. 


146. i 

Thirdly, Appeals to Nome are made præmunires by 24 
Hen. 8. cap. 12. and 25 Hen. 8. cap. 19. by which it is 
enacted, That ſuch appeals as formerly were made to Rene 
ſhall be made henceforth to Chancery. 

Fourthly, Exerciſing the juriſdiction of a ſuffragan 
without the appointment of the biſhop of the dicceſe, is 
made a premunire by 26 Hen. 8. cap. 14. which (ets forth 
at large how ſuffraga's are to be nominated, & 

Fifthly, By 25 Hen. 8. cap. 20. If a dean and chapter 
refuſe to elect one named in the Kirg's letter for a bi- 
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Sc. ſhall be fined and impriſoned till he make full renun- || ſhoprick, and to certify ſuch election to the King within 
ciation, And by 25 Ed. 3. flat. 5. cap. 22. If any one || twenty days after the licence come to his hands, or 
purchaſe a proviſion of an abby or priory, he ſhall be out | if any archbiſhop or biſhop after ſuch election (or no- 
of the King's protection; and by 38 Ed. 3. and 12 Ric. 2. | mination by the King in default thereof, &c) refuſe to 
cap. 15. and 13 Ric. 2. flat. 2. cap. 2. Whoever ſhall ac- || confirm and conſecrate within twenty days the perſon lig- 


cept a benefice contrary to 25 Ed. 3. ſhall be baniſhed | 
and by 13 Ric. 2. flat. 2. cap. 3. Whoever ſhall bring a 
ſentence of excommunication againſt any perſon for exe- 
cuting the ſtatute of 25 Ed. 3. ſhall ſuffer pain of life and 
member; and by 16 Ric. 2. c. 5. Whoever ſhall purchaſe 
or purſue, or cauſe to be purchaſed or purſued, in the 
court of Rome or elſewhere, any tranſlations, proceſſes, 
ſentences of excommunication, bulls, inſtruments, or 
other things contrary to the tenure of that ſtatute, or 
bring them within this realm, or receive, Sc. ſhall be 
out of the King's protection; and their lands and tene- 
ments, goods and chattels forfeited to the King, and be 


nified to them by the King's letters patent, the) incur 
a præmunire. 

Sixthly, Maintaining the pope's power is made a prom 
nire by 5 Eli. cap. 1. 

Seventbly, By 1 3 Eliz. cap. J. „ If any one bring into 
the realm, &c. any ſuperſtitious things, pretended to be 
hallowed by the biſhop of Rome, &5c. and deliver or offer 
the ſame to any ſubject to be uſed in any wile z or if any 
one receive the ſame 10 ſuch intent, and not diſcover 
the offender, Sc. or if a juſtice of peace, having an) 
offence in that act declared to him, do not within {ixteen 
days declare it to a privy couſellor, he incurs à F< 
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attached by their bodies; and by 2 Hen. 4. c. 3. Who- | munire.” N f | 
ever ſhall purchaſe from Rome a proviſion of exemption | Eygbthly, By 27 Eliz. c. 2. Perſons ſending relief to ls 
from ordinary obedience : and by 2 Hen. 4. cap. 4. Who- any jeſuit, ſeminary prieſt, or college of prieſts or jeſuits in 
ever ſhall put in execution bulls purchaſed by thoſe of the beyond the ſeas, or to one not returning out of ſuch col- 29 
order of Ciſteaux, to be diſcharged of tithes, ſhall incur lege into England, incur a præmunire.“ 
the like penalty ; they are further reftrained by 6 Hen. 4. Ninthly, Perſons refuſing to take the oaths, inc a ma 
cap. 1. 7 Hen. 4. cap. 8. 9 Hen. 4. cap. 8. and 3 Hen. | premunire by ſeveral ſtatutes, as 1 and 5 Elis. 3. and 185 
5 cap. 4. by which the ſtatutes abovementioned are in- Fac. 1. 1 V. & M. &c. 500 bu 

orced and explained; and by 23 Hen. 8. cap. 2. ſea. 22. Tenthly, By the 6 Ann. cap. J. If any perſon N wk 
Whoever ſhall ſue for or execute any licence, diſpenſation | and direly, by preaching, teaching, or adviſed {pes - me 
or faculty from the ſee of Rome; and by 28 Hen. 8. cap. ing, declare, maintain and affirm, that the OY : onl 
16. (by which all bulls, briefs, Sc. obtained from Rome | Prince of Males hath any right or title to the gorges” = thi; 
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realm; or that any other perſon hath any right or title to 


the ſame, otherwiſe than according to 1 . & M cap. 2. 
and 2. 2 cap. 2. and the acts then lately made in 
England and Scotland mutually for the union of the two 
kingdoms; or that the Kings or Queens of this realm 
with the authority of parliament are not able to make 
laws to limit the crown and the deſcent, Sc. thereof, 
ſhall incur a præmunire. | 


2. Of the puniſhment in a præmunire. 
Moſt of the ſtatutes of premunire refer the puniſhment 


to 16. Rich. 2. c. 5. which enacts, That thoſe who of- 


fend ſhall be puT our or THE KinG's PROTECTION, 
and their lands and tenements, -goods and chattels, for- 
feited to the King; and that they be attached by their 
bodies if they may be found, and brought before the King 
and his council, to anſwer, or that proceſs be made 
againſt them by premunire facias, in manner as is or- 
dained in other ſtatutes of proviſors.“ : 
The judgment in premunire at the ſuit of the King, 
againſt the defendant being in priſon, is, that he fball be 


out of the' King's proteftion, and that his lands and te- 
nements, goods and chattels, ſhall be forfeited to the 
King; and that his body ſhall remain in priſon at the 


King's pleaſure ; but if the defendant be condemned 
on his default of not appearing, whether at the ſuit of 
the King or party, the ſame judgment ſhall be given as 
to the being out of the King's protection and the forfei- 
ture; but inſtead of the clauſe, that the body ſhall re- 
main in priſon, there ſhall award a capiatur. Co. Lit. 
129. b. 3 Iuſt. 125, 218. 2 Hawk. P. C. 444. 

As the 16 R. 2. cap. 5. expreſsly faith, that ſuch of- 
fenders ſhall be put out of the King's protection; and alſo the 
ſtatute of 25 Ed 3. flat. 5. cap. 22. had farther added, 
that any one might do with a purchaſer of the proviſions 
therein prohibited, as with the King's enemy; and that 
he who thould offend againſt ſuch a one in body, lands 
or goods, ſhould be excuſed ; it was formerly holden, 
that a perſon attainted in a premunire might lawfully be 
flain by any one, as being the King's enemy, and out of the 
protection off the laws; but the later opinions ſeem to 
2 diſapproved of this ſeverity; and it is now expreſsly 


enacted by 5 Eliz. cap. 1. ſeft. 21, 22. That it ſhall; 
not be lawful to kill any perſon attainted in a præmunire, 


ſaving ſuch pains of death or other puniſhment, as might 
with danger of law be done on any perſon that ſhall 
ſend or bog into the realm, or within the ſame, ſhall 
execute any proceſs, Ec. from the ſee of Rome.” Co. 
Lit. 12, 68, 130. 3 Inft. 128. Bro. Car. 197. Jenk. 


199. 
of + is clearly agreed, that a perſon attainted in a pre- | 


munire can bring no action; neither is it ſafe for any one, 
knowing bim to be guilty, to give him any relief. Co, Lit. 
130. 

A ſtatute, by appointing that an offender ſhall incur the 
penalty and danger mentioned in 16 Ric. 2. c. g. does not 
confine the proſecution for the offence to the particular 
proceſs thereby given. 1 Vent. 173. 

It is holden, that the ſtatute of præmunire, which gives 
a general forfeiture of all the lands and tenements of the 
offender, extends nt to lands in tail. Co. Lit. 1 30. 


treſpaſſes, offences and 7 will pardon a præ- 
munire. Cro. Jac. 336. 2 Bulft. 299. 

The defendant in a præmunire muſt regularly appear in 
perſon, whether he be a peer or commoner, unleſs he is 
diſpenſed with, by ſome writ or grant for that purpoſe; 
but in the caſe of Sir Anthony Mil 
3 a pardon to a præmunire by attorney; but it has 
been thought, that there was ſome clauſe to this effect 
in the pardon. 3 Inſt 125. 1 Roll. Rep. 190. 2 Bull. 
299. 2 Hawk. P. C. 213. | 

On an indiQtment of a premunire, a peer of the realm 
ſhall not be tried by his peers. 12 G. 92. 

On an information on 6 Geo. 1. c. 18. for ſetting up a 
bubble called the South Sea, it was determined that the 
court was not obliged by that att'to give the whole judg- 
ment, as in caſe of a premunire, againſt defendant, but 
only ſuch parts of it as in their diſcretions they ſhould 
fit; and accordingly a fine of 5. was ſet on the 


| 
| 


, 
| 
1 
! 


1 


| 


dmay, he was allowed to | 


P R E 


party convicted, and judgment that he ſhould remain in 
priſon during the King's pleaſure, 2 Ld. Raym. 361. 


3. To what time the attainder ſhall relate. | 

A perſon being ſeiſed in fee of lands, was indicted for 
a præmunire upon 13 El but before conviction be made 
an entail of his lands; 'and it was adjudged, that the at- 
tainder ſhould relate to the time of the offence, and that was 
before he entailed the lands, and not the time of the 
judgment, which was afterwards; and the freehold being 
in him at the time of the attainder, ſhall not be deveſted 
without an inquiſition under the Great Seal. Cro. Car. 
I23, 172. | 


4. To what eſtates the flatute of præmunire doth not 
extend, and of the ſuit, c. 

It is ſaid the ſtatute of præmunire doth not extend to the 
forfeiture of rents, annuities, fairs, r. or any other he- 
reditaments that are not wirbin the word terre. 3 Inf. 
126. 

This ſuit need not be by original in B. R. for if de- 
fendant be in cuſtodia mareſchalli, the ſuit may be againſt 
him by bill; and defendanrs cannot be ſued in any other 
court when they are in cuſtodia mareſchal*. And if a de- 
fendant come not at the day, Sc. or if he appears and 
pleads, and the iſſue be found againſt him, or he demurs 
in law, Sc. judgment ſhall be given, tliat he ſball be out 
of protection, Sc. 2 Inft. 124. 

Tenant in tail is attainted in a præmunire, he ſhall for- 
feit his lands only during life; and afterwards che iſſue in 
tail ſhall inherit. 11 Rep. 56. 


5. Of the King's power as to pardoning a premunire, Sc. 

The laws making offences to be pramumre, it has been 
obſerved, are ſo very ſevere, that they are ſeldom put in 
execution: And notwithſtanding the ſtatutes, the King 
may protect and pardon an offender ; for this protection 
is given him by the law of nature. 2 Bulſt. 299. A p- æ- 
munire is ſaid to be a defence of the crown, and the laws of 
the land, from the tyranny and oppreſſion of the pope's 
juriſdiction, Sc. The premunire clauſe in the bubble 
act leaves power in the court to moderate the judgment. 
1 Strange 472. See Pope, 

PRA POSITUS-ECCLESLE, Is uſed for a church 
reve, or church-warden. 

PRAPOSITUS VILLA, Sometimes is uſed for · the 
conſtable of a town, or petit-conflable. Comp. Furi/d. 205. 
Yet the ſame author, 1 94. ſeems to apply it otherwiſe, for 
there quatuor bomines præpaſiti are thoſe four men, who 
muſt appear for every town before the juſtices of the foreſt 
in their circuit. It is ſometimes uſed for an head or chief 
officer of the King, in a town, manor or village, or a 
reeve, See Reeve. Animalia & res inventæ corum ipſo 
(prepofito) & ſacerdote ducenda erant. LL. Ed w. Con- 
ſeſſor. cap. 28. This pra paſitus wille, in our old re- 
cords, does not anſwer to out preſent conſtable, or head- 
borough of a town; but was po more than the reeve, 
or bailiff of the lord of the manor, ſometimes called /er- 
viens ville. 


By the laws of Henry the Firſt, the lord anſwered for 


the town where he was reſident; where he was not, his 
It hath been adjudged, that a pardon of all miſpriſions, ö 


dapifer, or ſeneſchal, if he were a baron: But if neither 
of them could be preſent, then præpaſtus & quatuor de 
unaquaque villa, i. e. the reeve and four of the ma ub 
Hantial inhabitants were ſummoned. See Dr. Brady's Cl, 
ſary 10 Introduction to Engliſh Hiſtory, pag. 97. : 
PRAYER. See Service and Sacraments. 
PRAYERS OF THE CHURCH. Vide Common Prayer. 
PREACHING. Every bereficed preacher, reſiding on 
his benefice, and having no lawful impediment, ſhall in 
his own cure, or ſome neighbouring church, preach one 
ſermon every Sunday of the year: And if any beneficed per- 
ſon be not allowed to be a preacher, he ſhail procure ſer- 
mons to be preached in his cure by licenſed preachers , ard 
every Sunday whereon there ſhall not be a {crmon, he or 
his curate is to read one of the homilies : No perion not 
examined and approved by the biſhop, or not licenſed to 
preach, ſhall expound the Seripture, &c. ror ſhall any be 
permitted to preach in any church, but ſuch as appear to 
be authorized thereto, by ſhewing their licence; ard 
chuch- 
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church-wardens are to note in a book the names of all 
ſtrange clergymen who preach in their pariſh; to which 
book every preacher is to ſubſcribe his name, the day he 
preached, and the' name of the biſhop of - whom he had 
licence to preach, Can. 44, 45, 49. 

If any perſon licenſed to preach, refuſes to conform to 
the eccleſiaſtical laws, after admonition, the licence of 
every ſuch preacher ſhall be void: And if any parſon preach 
doctrine, contrary to the word of God, or the articles of 
religion, notice 1s to be given of it to the biſhop by the 
church-wardens, Sc. So likewiſe of matters of conten- 
tion and impugning the doctrine of other preachers in the 
ſame church; in which caſe, the preacher is not to be ſuf- 
fered to preach, except he faithfully promiſe to forbear 
all ſuch matter of contention in the church, until the 
biſhop hath taken farther order therein. Can. 53, 54. 

No miniſter ſhall preach or adminiſter the ſacrament in 
any private houſe, unleſs in times of neceſſity, as in caſe of 
ſickneſs, Sc. on pain of ſuſpenſion for the firſt offence, 
and excommunication for the ſecond ; which laſt puniſh- 
ment is alſo inflicted on ſuch miniſters as meet in private 
houſes, to conſult on any matter tending to impeach the 
doctrine of the church of England. Can. 71, Sc. 

PREAMBLE, (Proe@mum, from the prepoſition pre, 
before, and ambulo, to walk; as to walk before) The 
beginning of an act is called the preamble; which is a ke 


to the intent of the makers of the act, and the miſchiefs 


which they would remedy by the ſame. 
PRE-AUDIENCE. A cuſtom has of late years prevail- 
ed of granting letters patent of precedence to ſuch barriſters, 
as the crown thinks proper to honour with that mark of 
diſtinction; whereby they are intitled to ſuch rank and 
pre- audience, as are ailigned in their reſpective patents; 
ſometimes next after the King's Attorney-General, but 
uſually next after his Majeſty's counſel then being. Theſe 
(as well as the Queen's Attorney and Solicitor-General) 
rank promiſcuouſly with the King's counſel, and toge- 
ther with them, fit within the bar of the reſpective 
courts, but receive no ſalaries, and are not ſworn; there- 


fore are at liberty to be retained in cauſes againſt the 


crown. , 

Pre-audience in the courts is reckoned of ſo much con- 
ſequence, that it may not be amiſs to ſubjoin a ſhoxt 
table of the precedence which uſually obtains among the 
practiſers. | 


F1. The King's premier Serjeant, (fo conſtituted by 
ſpecial patent.) 8 

2. The King's antient Serjeant, or the eldeſt among 
the King's Serjeants. 

3. The King's Advocate-General. 

4. The King's Attorney-General. 

5. The King's Solicitor-General. 

6. The King's Serjeants. | 

7. The King's Counſel, with the Queen's Attorney 
and Solicitor, | 

8. Serjeants at Law. 

9. The Recorder of London. 

10. Advocates of the Civil law. 

11. Barriſters. 


In the caurt of Exchequer, two of the moſt experienced 
barriſters, called the p- man and the tub-man, (from the 
places in which they ſit) have alſo a precedence in mo- 
tions. Back. Com. 3 V. 28. 


PREBEND, (Prebenda) Is the portion which every 


prebendary of a cathedral church receives, in right of his 
Place, tor his maintenance; as canonica portio is properly 
uſed for that ſhare, which every canon receiveth yearly 


out of the common ſtock of the church. And præbenda 


is a ſeveral benefice riſing from ſome temporal land, or 
ſom? church, appropriated towards the maintenance of 
a clerk, or member of a collegiate church, and is com- 
monly named of the place whence the profit ariſes. 
Prebenda, ſtrictly taken, is that maintenance which 
daily prebetur to another; but now it ſignifies the profits 
belonging to the church, divided into thoſe portions 
called præbenda, and is a right of receiving the profits for 


the duty performed in the church, ſufficient for the ſupport of 


epiſcopo, Sc. but from receiving the prebe 


the parſon in that divine office where he refides, Decret, ti 
De Præbend. 

The ſpiritualty and temporalty make a prebend, but 
the ſpiritualty is the higheſt and moſt worthy; aid a 
perſon is not a complete prebend, to make any grant, Sc. 
before inſtallation and induction. Dyer 221. 

Prebends are ſimple and dignitary. 

A fimple prebend hath no more than the revenue for 
its ſupport ; but a 

Prebend with dignity hath always a juri/difion annexed, 
and for this reaſon the prebendary is ſtiled a dignitary, aud 
his juriſdiclian is gained by preſcription. 

Prebends are ſome of them donative; and ſome are in 
the gift of laymen, but in ſuch caſe they muſt preſent the 
prebendary to the biſhop, and the dean and chapter inducis 
him, and places him in a ſtall in the cathedral church, ard 
then he is ſaid to have cum in choro; at Weſtminſter, the 
King collates by patent, and by virtue thereof, the pre. 
bendary takes poſſeſſion, without inſtitution or induction. 
2 Roll. Abr. 356. | | 

As a prebend is a benefice without cure, Sc. a prebend 
and a parochial benefice are not incompatible promotions, 
for one man may have both without any avoidance of the firſt. 
For tho' prebendaries are ſuch as have no cure of ſouls, yet 
there is a ſacred charge incumbent on them in thoſe ca- 
thedrals where they are reſident, and they are obliged to 
preaching by the canons of the church; and it is not lau- 
ful for a prebendary to poſſeſs two prebends in one and the 
ſame collegiate church. Roll. Abr. 361. 

Prebendar ies are ſaid to have aneſtate in fee-fimple in right 
of their churches, as well as biſhops of their biſhopiics, 
deans of their deaneries, Sc. | 

Corpus prebende is that which is received by a pre 


bendary above ihe profits which are always for his daily 


maintenance. Prebenda and probenda were allo in old 
deeds uſed for proviſions, provand or provender,-—-Pro 
equo ſuo unum buſbel avenarum pro præbenda capienda, 
Coucher Book in Dutchy-office, tom. 1. fol. 45. Cowell. 

PREBENDARY, (Vræbendarius) Is he who hath ſuch 
a prebend; ſo called, not a præbendo auxilium & r 
: And if a 
manor be the body of a prebend, and is evicted by title 
paramount; yet the prebendary is not deſtroyed. 3 Ry, 


5. . 
5 There is a golden prebendary of Hereford, otheruiſe 
termed prebendarius epiſcopi, who is one of the twenty- 
eight minor prebendaries there, and has ex officio the firſt 
canon's place that falls; he was antiently confeſſarms of 
the cathedral church, and to the biſhop, and had the of- 
ferings at the altar, whereby, in reſpe& of the g come 
monly given there, he had the name of golden prebcndary. 
| Blount. See Black. Com. 1 V. 38 3. 

PRECARLE, Are days works, which tenar ts of ſome 
manors are bound, by reaſon of their tenure, to do for their 
lord in harveſt; and in divers places are vulgar'y called 
bind-days for biden-days, which in the Saxon gies preca ids 
ſonat : For biden is to pray, or intreat. This cuſtom 1s 
plainly ſet forth in the great book of the Cuſams of ile 

Monaſtery of Battel, tit. Appelderbam. fol. 60. Cowell. 

PRECEDENCE, Statute for regulating precedence of 

lords and other great officers in parliament, 31 Hen. 8. c. 
10. As to patent of precedence, lee tit. Pre- audience, ad 
Black. Com. 3 V. 28. | | 

PRECEDENT CONDITIONS. See Black. Cm. 2 V. 


It has been held, that there can be no precedent in — 
ters of equity, as equity is univerſal truth ; but accot wity 
to Lord Keeper Bridgman, precedents are nec eſſary ed 


authority 


| to find. out tbe reaſons hereof for a guide; and beſides the 


Ov = _ . CHEST WY R 


P 
authority of thoſe who made them, it is to be ſuppoſed 
they did it on great confideration, and it would be ſtrange 
to ſet aſide what has been the courſe for a long ſeries of 
time. 1 Mod. 307. If a man doubt whether a caſe be 
equitable, or no, in prudence he will determine as the 
precedents have been; eſpecially if made by men of good 
authority and learning. bid. 

Precedents muſt be ſhewed by plaintiff for the 
court to go againſt what is generally held. 1 Keb. 
47. And where precedents are alledged contrary to the 
opinion of the court, day may be given to produce them. 
Mod. Caſ. 199. 

Precedents in ſome caſes may make an act good, which 
otherwiſe would be void in ſtrictneſs of law: And tho 
the forms of writs ought not to be altered, yet precedents 
and conſtant uſage muſt be obſerved. YJenk. Cent. 162, 
172. | 
"i there be cauſe to alter an antient precedent of a writ, 
by reaſon of any new ſtatute, Sc. the curſitors are not to 
keep to the old form, but to alter it as the caſe requires; 
to prevent abatement of writs, and vexation to the peo- 
ple. Trin. 1650. | 

Lord C. Talbot ſaid, He thought it much better to 
ſtick to the known general rules, than to follow any one 
particular precedent which may be founded on reaſons 
unknown to us. Such a proceeding would confound all 
property. And then citing the caſe of Lady Laneſborough 
v. Fox, as of the ſtrongeſt authority to the caſe in point, 
his Lordſhip ſaid, that tho it had not been in the houſe of 
Lords, he ſhould have thought himſelf bound to go ac- 
cording to the general and known rules of law. Caſes in 
Chan. in Ld. Talbot's time, 26, 27. 
us dangerous to alter old able forms. Caſes in 
Chan. in Ld. Talbot's time, 196. See 16 Vin. Abr. tit. 
Precedents. And vide Innovation. | 

PRECE PARTIUM, Is when a ſuit is continued by 
the prayer, aſſent or agreement of both parties. Sat. 
13 Ed. i. c. 27. ; | 
PRECEPT, (Preceptum) Is diverſely taken in law, as 
ſometimes for a command in writing, by a juſtice of peace, 
or other officer, for bringing a perſon or records before 
him, of which there are many examples in the table of 
the Regiſter Judicial. And in this ſenſe it ſeems to be 
barrowed from the cuſtoms of Lombardy, where preceptum 
ſignifieth, ſcripturam vel inſtrumentum. Hotom. in verb. 
Feudal. & lib. 3. Commentar. in libros feudor. in præfa- 
tone. Sometimes it is taken for the provocation, where- 
by one man incites another to commit a felony, as theft, 
murder, &c. Standf. Pl. Gr. 105. Braflon, lib. g. 
tract. 2. cap. . calls it præceptum or mandatum. 'Whence 
we may obſerve three diviſions of offending in murder, 
præceptum, fortia, conſilium; præceptum being the inſtiga- 
tion uſed before-hand; fortia the afliſtance in the fact, as 
to help to bind the party murdered or robbed ; conſilium 
advice either before, or in the fact. The Cruilians uſe 
mandatum in this caſe. Cowell, Precept of election to 
parliament, ſee Black. Com. 1 V. 177. 

PRE-CONTRACT, (mentioned in ſtat. 2 & 3 Ed. 6. 
c. 23.) Is a contract made before another contract, but hath 
relation eſpecially to marriage, ſee Black. Com. 1. V. 


434- | 
PREDIAL TITHES, (Decime prediales,) Are thoſe 
which are paid of things ariſing and growing from the 
ground only, as corn, hay, fruit of trees, and ſuch like. 
2 = 13. See Inſt. 649. and Black. Com. 2 V. 23. 
bes. | 
FRE. EMPTION, (Pre-emptio) Signifies the firſt buy- 
ing of a thing; and it was a privilege allowed the King's 
Purveyor, to have the choice and firſt buying of provi- 
ſions for the King's houſe. 12 Car. 2. c. 24. See Pour- 
Veyance, | 
PREGNANCY, (Plea of.) Where a woman is capi- 
tally convicted, and pleads ber pregnancy, tho' this is no 
cauſe toſtay the judgment, yet it is toreſpite the execution 
till ſhe is delivered. This is a mercy dictated by the law of 
nature, in favorem prolis; and therefore no part of the 
y proceedings, in the reign of queen Mary, hath 
n more juſtly deteſted, than the cruelty that was ex- 
erciſed in the ifland of Guernſey, of burning a woman 


big with child: For when through the violence of the 


| 
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flames, the infant ſprang forth at the flake, and was pre- 
ſerved by the by-ſtanders, after ſome deliberation of the 
prieſts who aſſiſted at the facrifice, they caſt it again into 
the fire a8 a young HereTIC. A barbarity which they 
never learned from the laws of antient Rome; which di- 
rects, with the ſame humanity as our own, quod preg- 
„ nantis mulieris damnate pena differatur, quoad pariat -” 
Which doctrine has alſo prevailed in England, as early as 
the firſt memorials of our law will reach. In caſe this 
plea be made in ſtay of execution, the judge muſt direct a 
jury of twelve matrons, or diſcreet women, to enquire the 
fact: And if they bring in their verdict quick with child, 
(for barely with child, unleſs it be alive in the womb, is 
not ſufficient) execution ſhall be ſtaid generally till the 
next ſeſſion; and fo from ſeſſion to ſeſſion, till either ſhe is 
delivered, or proves by the courſe of nature not to have 
been with child at all. 

But if ſhe once hath had the benefit of this reprieve, 
and been delivered, and afterwards becomes pregnant again, 
ſhe ſhall not be intitled to the benefit of a farther reſpite 
for that cauſe. For ſhe may now be executed before the 
child is quick in the womb; and ſhall not, by her own 
incontinence, evade the ſentence of juſtice. Black. Com. 
4V. 38), 8. 5 

| PREMISSES, Is that part in the beginning of a deed, 
the office of which is to expreſs the-grantor and grantee, 
and the land, or thing granted. 5 Rep. 55. 

The office of the premiſſes is to name the grantor and 
grantee, and the thing to be granted or conveyed. 

No perſon, not named in the premiſſes, can take any 
thing by the deed, tho' he be afterwards named in the 
habendum, becauſe the premiſſes of the deed makes the gift; 
therefore when the lands are given to one in the premiſſes, 
the habendum cannot give any ſhare of them to- another, 
becauſe that would be to retract the gift made, and con- 
ſequently to make a deed repugnant in itſelf ; thus for 
inſtance, If a charter of feoffment be made between A. of 
the one part, and B. and C. of the other part, and A. 
gives lands to B. habendum to B. and C. and their heirs; 
C. takes nothing by the habendum, becauſe all the lands 
were given to B. conſequently C. cannot hold thoſe lands 
which were given before to another, but in this caſe, if 
the habendum had been to B. and C. and their heirs, 10 
the uſe of B. and C, this had been a good limitation of a 
uſe, conſequently the flatute of uſes would carry the poſſeſſion 
to the uſe, and B. and C. thereby become joint-tenants. 


Co. Lit. 6. a. 9 Cro. 47. b. Heb. 278, 313. 2 Roll, 
Abr. 65. Cro. Fac. 564. Co. Eliz. 58. 13 CG. 54. 
Poph. 126. 


If lands be given to a huſband, babendum to him and his 
wite, and to the heirs of their two bodies, the wife takes. 
nothing, becauſe ſhe was not mentioned in the premiſſes ; 
therefore ſhall take nothing of that which was before 
given intirely to her huſband. 2 Roll. Abr. 67. 

But there are four exceptions to this rule: 1. If lands 
be given in frank-marriage, the woman who is the cauſe 
of the gift may take by the habendum, tho' ſhe be not 
named in the premiſſes; as if lands be given to J. S. 
babendum maritagium una cum the woman who is daughter 
of the donor; this is a good eſtate in frank-marriage to 
them both; becauſe the gift being totally on her account, 
tis neceſſary to the creation of the eſtate in the huſband 
that the wife ſhould take. Co. Lit. 21. Plow. 158. Cro. 
Jac. 4.54. Poph. 126. 2 Roll. Abr. 67. 

2. In grants of copy of court roll 7 as if a copyholder 
ſurrenders to his lord, without limiting any uſe, and then 
the lord grants it in this manner; J. S. cepit de domino, 
babendum to the ſaid J. S. and his wife, and the heirs of 
their bodies begotten, this is a good eflate-tail in the wife; 
for theſe cuſtomary grants, that are made in purſuance of 
a former ſurrender, are conſtrued according to the intention 
of the parties, as wills are; beſides the cuſtom of the manor 
is the rule for the expoſiticn of ſuch ſort of grants, and in 
many manors ſuch form is uſual. Fypb. 125, 126. Co. 
Fac. 434 2 Roll. Abr. 65. Cro. Eli, 222. 

3. A man not named in the premiſſes may take an 
eſtate in remainder by limitation in the habendum. 2 Roll. 
Abr. 68. Hob. 313. Cro. Fac. 564. | 

4. In wills; for if a man deviſes lands to J. S. haben- 


dum to him and his wife, this is a good deviſe 70 the wife : 
8 X | b ecauſe 
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becauſe in conſtruction of wills, the intention of the de- | 


viſor is chiefly regarded; and wherever that diſcovers it- 
ſelf it ſhall take place, tho' it be not expreſſed in thoſe 
legal forms that are required in conveyances executed in a 
man's life-time. Plow. 158, 414. 2 Roll, Abr. 68. 
See Black. Com. 2 V. 298. e 
PREMIUM, (Premium,) A reward: Amongſt mer- 
chants it is uſed for the money the enſured gives the en- 
ſurer for enſuring the ſafe return of any ſhip or merchan- 
dize. Stat. 19 Car. 2. c. 4. | +2 424.© 
PRENDER, Is the power or right of taking a thing be- 
fore it is offered; from the French prendre, i. e. accipere : 
I lies in render, but not in prender. Rep. 1. Sir Jobn 
Peter's caſe. | | 
- PRENDER DE BARON, Signifieth literally to take 
an huſbarid; and it is uſed for an exception to diſable a 
woman from purſuing an appeal of murder, againſt one 
who killed her former huſband. * S. P. C. lib. 3. c. 59. 
PREPENSED, (Prepen/us) Forethought; as prepenſed 
Malice is Malitia Precogitata, which makes killing, mur- 
der: and when a man is ſlain on a ſudden quarrel, if 
there were malice prepen/ed formerly between the parties, 
it is murder, or as it is called by the ſtatute prepenſed 
Murder. 12 H. J. c. 7. 3 Inſt. 51. See Murder. 
PREROGATIVE, (from pre, ante, and rogare, to aſk 
or demand) Is a word of large extent, including all the 
rights which by law the King hath, as chief of the 
Commonwealth, and as intruſted with the execution of 
the laws. 4 New. Abr. 149. See Stamf. Prarog. cap. 1. 
CD. Lit. go.. | | 
The nature of our conſtitution is that of a limited 
monarchy, in which the legiſlative power is lodged in 
the King, Lords and Commons; but the King 1s in- 
_ truſted with the executive part, and from hm all 
juſtice is ſaid to flow; hence he is ſtiled the head of the 
Commonwealth, ſupreme governor, parens patrie, c. 
but ſtill ue is To MAKE THE LAW OF THE LAND THE 
RULE OF HIS GOVERNMENT; THAT BEING THE MEA- 
SURE AS WELL OF HIS POWER, AS OF THE SUBJECTS 
OBEDIENCE : for as the law aſſerts, maintains and pro- 
vides for the ſafety of the King's royal perſon, crown and 
dignity, and all his juſt rights, revenues, powers and 
prerogatives; ſo it likewiſe declares and aſſerts the rights 
and hberties of the ſubject. 1 And. 153. C. Lit. 19, 
75. 4 O. 124. 4 New Abr. 149. | 
. Hence it hath been eſtabliſhed as a rule, that all pre- 
rogatives muſt be for the advantage of the people, otherwiſe 
they ought not to be allowed by law. Moor 672. 
Show. P. C. 75. 4 New Abr. 149. £4 a 
The rights and prerogatives of the crown are in moſt 
things as antient as the law itſelf; for tho' the ſtat. 
17 Edw. 2 c. 1. commonly called the ſtatute De præ- 
rogativa Regis, ſeems to be introductive of ſomethin 
new, yet for the moſt part it is but a collection of cer- 
tain prerogatives that were known law long before: As 
that the King's wardſhip of lands held in capite, did 
attract the wardſhip of land held of others; that the 
grant of a manor did not paſs an advowſon appendant, 
,unlefs named ; that the King hath a right to eſcheats, 
wrecks, royal fiſhes and many others which were an- 
tient prerogatives of the crown. Bendl. 117. 2 Inſt, 
263, 496. 10 Co. 64. 4 New. Abr. 149. 


1. Of the commencement of the King's reign, and his 
prerogative as univerſal occupant. 


2. 07 the King's prerogative in eſcheats; in ſeas and |. 


navigable rivers, in ſwans and fiſh, in beacons and 
lig hi- bouſes; in wreck, in coins and mines; in derelict 
goods, and in waifs, firays and treaſure trove. 


* 3. Of the King's prerogative over the perſons of his 
Subjetts, in reſtraining them from going abroad, and com- 
manding them to return bome. 


4. Of the King's prerogative in relation to Civil and 
Ecclefiaſtical juriſdiction in creating officers, and making 
war and peace. 1 'D 


S8. Of the King's prerogative in relation to bis debts, 


1. Of the commencement of the King's reign, and bis 
prerog ative as univerſal occupant. 


On the death or demiſe of the King, his heir is th 
moment inveſted with the regal power, -and commences 
his reign the ſame day his anceſtor dies; whence it ig 
held as a maxim, that the King never dies. + O. 12. 
in Calvin's cale. 6 O. 27. 7 . 30; See 3 
of the King. | | | 

N. B. Diſcontinuance of proceſs by demiſe of the 
King, is remedied by ſtatute. | 

It may not be improper here to explain arother 
maxim in law, viz, ©* That the King can do no 
„ wrong” : The King cannot miſuſe his power without 
the adviſe of evil counſellors, and the aſſiſtance of 
wicked miniſters: Theſe men may be examined and 
puniſhed, The conſtitution hath provided by means 
of indiAtnents and parliamentary impeachments, that 
no man ſhall dare to aſſiſt the crown in contradiction to 
the laws of the land. But it is at the fame time a maxim 
in thoſe laws, that the King himſelf can do no wrong: 
Since it would be a great weakneſs and abſurdity in any 
ſyſtem of poſitive law, to define any poſſible wrong 
without any poſſible redreſs. Black. Com. 1 V. 244. 

See the author's ſentiments as to the exertion (on par- 
ticular occaſions) of the inherent, (tho' latent) powers of 
ſociety, which no climate, no time, no conſtitution, ro 
contract can ever deſtroy, or diminiſh. 

N. B. He is treating of the glorious revolution. Cim, 
1 J. 245. And ſee tit. Oppreſſion of the Croꝛon. 

But, to proceed, as to the King's prerogative, Ec. 

With reſpect to the deſcent of the crown, the rulesof de- 
{cent are the ſame with thoſe that govern private inherit- 
ances, except only as to the rule 5 Poſſeſſio fratris; which 
does not hold in the deſcent of the crown or its poſſeſſions: 
Neither is half blood any impediment in ſuch caſe; for 
the brother of the half blood ſhall be preferred to the ſiſer, in 
the enjoyment of the crown, as the moſt capable of the tuo, 
by the advantage and prerogative of his ſex. 

Therefore, it the King hath iſſue a ſon and a daughter 
by one venter, and a ſon by another venter, and pur- 
chaſes lands and dies, and the eldeſt fon enters, and dies 
without iſſue, the daughter ſhall not inherit thoſe lands, 
nor any other fee-{imple lands of the crown, but r 
Jounger brother ſhall have them together with the crown, 
Co. Lit. 15. b. 

As the King commences his reign from the day ef the 
death of his anceſtor, it hath been held, that compallirg his 
death before coronation, or even before proclamation, 1s 
compaſſing of the King's death within the ſtatute of 25 
Ea. 3. he being King preſently, and the proclamation 
and coronation only honourable ceremonies for the fur- 
or notification thereof, 3 nfl. J. 1 Hale's Hit * 

. IOL. %* 

Every King, for the time being in the au! poſſeſſion 
of the crown, is a King within the intention of the above- 
mentioned ſtatute; for there is a neceſſity that the realm 
ſhould have a King, by whom, and in whoſe name, the 
laws are to be adminiſtered; and the King in poſſeſſion, 
being the only perſon who either doth or can adminiſter 
thoſe laws, muſt be the only perſon who hath a right to that 
obedience which is due to him who adminiſters thoſe laws; 
and ſince by virtue thereof he ſecures to us our lives, li- 
berties and properties, and all other advantages of govern- 
ment, he may juſtly claim return of duty, allegiance àn 
ſubjection. 1 Hawk. P. C. 25. . 

All judicial acts done by Henry the Sixth, while he 
was King, and alſo all pardons of felony and charters : 
-denization granted by him, were valid; but a pardon Mace 
by Ed. 4. before he was actually King, was void even 
after he came to the crown. 1 Hawk. 36. 1 

The right heir of the crown, during ſuch time 9 3 
uſurper is in plenary poſſeſſion of it, and no Po 8 5 
thereof in the heir, is not a King within this act; 48 TC 
the caſe of the houſe of Tork, during the plerat) b 5 
ſion of the crown in Hen. 4. Hen. 5. Hen. 6. But mY 
right heir had once the potſeſſion of the crown, a p 4 
tho' an uſurper had got the poſſeſſion thereof, ye 
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other continues his ſtile, title and claim "frerwards 


P R E 


1 re-obtains the full poſſeſſion thereof; a com- 


paſſing the death of the rightful heir, during that inter- 
val, is compaſſing of the King's death within this act ; 
for he continued a King ſtill, quaſi in poſleflion of his 
kingdom; which was the caſe of Ed. 4. in that ſmall in- 
terval wherein Hen. 6. re-obtained the crown; and the 
caſe of Ed. g. notwithſtanding the uſurpation of his uncle 
Rich. 3. 1 Hal. Hift. P. C. 104. oh 

King Car. 2. was King de fatto as well as de jure, from 
his father's death; therefore all thoſe who acted againſt 
and kept him out of poſſeſſion, in obedience to the powers 
then in being, were traitors. Keeling 14, 15. 1 Keb. 
315. No perſon was in poſſeſſion of any ſovereign power 
known to our laws, 1 Hawk. P. C. 36. | 
By the 1 M. fl. 3. cap. 1. /ed. 3. The kingly office 
of this realm, and all prerogative, royal power, autho- 
rities, and juriſdiction thereunto annexed, being inveſted 
in either male or female, are as abſolutely inveſted in the 
one as the other. ” 

By 1 V & M.P. 2. c.2. ſet. g. Every perſon who 
| ſhall be reconciled to, or hold communion with the ſee 
or church of Rome; or ſhall profeſs the popiſh religion; 
or ſhall marry a papiſt, ſhall be incapable to inherit or 
enjoy the crown, and in ſuch caſe the people ſhall be 
abſolved of their allegiance, and the crown ſhall deſcend 
to ſuch perſons, being proteſiants, as ſhould have inhe- 
rited the ſame, in caſe the perſon ſo reconciled, &c. were 
dead. ” 

And by ee. 10.“ Every King and Queen, who ſhall 
ſucceed in the crown, ſhall on the fir/ day of the meeting 
of the firſt parliament, next after coming to the crown, 
ſitting in the throne in the houſe of peers, in the preſence 
of the lords and commons, or at the coronation, before 
ſuch perſon as ſhall adminiſter the coronation oath, at the 
time of taking the oath, (which ſhall firſt happen) make, 
ſubſcribe and repeat the declaration mentioned in the ſta- 
tute 30 Car. 2. fl. 2. for preſerving the King's perſon and 
ge by diſabling papiſts from ſitting in either 

ouſe of parliament. | 

The King, as King, cannot be a minor; ſo that grants, 
leaſes, £c. made by him, tho' under age, bind preſently, 
and cannot be avoided by him, either during his minority, 
or when he comes of age; for the politic-rules of govern- 
ment have thought it neceſſary, that he, who is to govern 
the kingdom, ſhould never be conſidered as a minor in- 
capable of governing his own affairs. Dyer 209. pl. 22. 
Plow. 209. Co. Lit. 43. 5 Co. 27. Raym. 90. 

The King by law is univerſal occupant, and all property 
is preſumed to have been ori inally in the crown; and 
that he partitioned it out in — diſtricts to the great 
men who deſerved well of him in the wars, and were able 
to adviſe him in time of peace. Hence the King hath 
the direct dominion; and all lands are holden mediately 
or immediately from the crown. Co. Lit. 1. Dyer. 154. 
1 Bendl. 237. Seld. Mare Clauſ”. 

If the ſea leaves any ſhore by a ſudden falling off of 
the water, ſuch derelict lands belong to the King; but 
if a man's lands lying to the ſea are increaſed by inſenſible 
degrees, they belong to the ſoil adjoining. Dyer. 326. 2 
Roll. Abr. 170. 

So, if a river, ſo far as there is a flux of the ſea, leaves 
its channel, it belongs to the King; for the Znghſb ſea 
and channels belong to the King; and he hath a property 
in the ſoil, having never diſtributed them out to ſubjects. 

2 Roll. Abr. 110. 
But if a river, in which there is no tide, ſhould leave 
its bed it belongs to the owners on both ſides; for they 
have in that caſe the property of the ſoil; this being no 
original part or appendix to the ſea, but diſtributed out 
as Other lands. 2 Noll. Abr. 170. 

If land bedrowned, and ſo continue for years; if it be 
after regained, every owner ſhall have his intereſt again, 
If it can be known by the boundaries. 8 Co, Sir Francis 

arrington's caſe. 

It is faid, that there is a cuſtom in Lincolnſpire, That 
the lords of the manors ſhall have derelict lands; and that 
as ſuch it isa reaſonable cuſtom ; for if the ſea waſh away 
the lands of the ſubject, he can have no recompence, un- 
leſs he ſhould be intitled to what he regains from the ſea. 

107. 


biſhop of Canterbury, as of his borough of Southwark , 


ſuage died without iſſue; and the queſtion was, whether 
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0 the K, ings prerogatrue in eſcheats; in ſeas and na- 
vigable rivers ; in /wans and fiſp ; in beacons and light-hou- 


es; in wreck, in coins and mines; in derelift goods, and in 
was, ftrays and treaſure trove. EP 


An eſcheat may be either per defeclum ſunguinis, or 
delictum tenentis , bud it is ſaid, Tate _ * Ar 
of felony, the eſcheat to the lord is pro defectu tenentis; 
and the not deſcending, - the conſequence of the corruption 
of the blood; but in caſe of treaſon, the lands come to 
the crown as an immediate forfeiture, and not as an eſcheat. 
O. Lit. 13, 92. Godb. 211. N 

If the King's tenant dies without heir; the lands ſhall 
eſcheat and revert again to the crown ; but the lands 
holden of any other lord ſhall, for want of heirs of the 
tenant, eſcheat to the lord. 2 ft. 34. Kelw. 104. 2 
Roll. Rep. 251. 4 Inft. 224. | 

If lands be held of the King, as of an honour to come to 
bim by a common eſcheat, as the tenants dying without heir, 
or committing felony, theſe lands are part of the honour ; 
otherwiſe if forfeited for treaſon, for then they come to the 
King by reaſon of his perſon and crown ; and if he grants 
them over, c. the patentee ſhall hold of the King in 
chief. 2 Inft. 64. , 

It was found by ſpecial verdict, That the prior of Men- 
ton was ſeiſed of a houſe in Southwark, held of the arch- 


and 30 Hen. ſurrendered it to the King Hen. 8. who grant- 
ed it and other lands to J. S. and his heirs, to hold of 
him in libero burgagio, by fealty, for all ſervices and de- 
mands, and not in capite; and afterwards Queen Mary 
granted the manor and borough of Southwark tothe mayor 
and commonalty of London; and the tenant of the meſ- 


Queen Elx. or the patentees of the borough ſhould have 
the eſcheat ; and adjudged for the Queen ; for the firft 
patentee of the meſſuage held it of the Queen in ſocage in 
capite, as of a ſeignory in 2 and the words in libero 
burgagio are meerly void; for the land out of the borough 
cannot be held in libero burgagio; and there ſhall not be 
ſeveral tenures, for one tenure was reſerved by the King 
for all; therefore of neceſſity it ſhall be a tenure in focage 
of the King.. Oo. Elix. 120. . 

The King hath the ſovereign dominion 1n all ſeas and 
great rivers; which is plain from Selden's account of the 
ancient Saxons who dealt very ſucceſsfully in all naval 
affairs; therefore the territories of the Enghfb ſeas and 
rivers always reſided in the King. Seld. Mar. Cl. 251, 
Sc. 1 Roll. Abr. 168, 169. 5 Co. 106. 1 C. 141. 

And as the King hath a prerogative in the ſeas, ſo 
hath he likewiſe a right to the fiſhery and to the foil; fo 
that if a river as far as there is a flux of the ſea leaves 
its channel, it belongs to the King. Dyer 326. 2 Rell. 
Abr. 170. 

Hence the Admiralty court, which is a court for all 
maritime cauſes or matters ariſing on the high ſeas, is 
deemed the King's court; and its juriſdiction derived 
from him who protects his ſubjects from pirates, and pro- 
vides for the ſecurity of trade and navigation. 4 Inf. 142. 
Molloy 66. 

From the King's dominion over the ſea it was holden, 
That the King, as protector and guardian of the ſeas, 
might before any ſtatute made for commiſſions of ſewers, - 1 
provide againſt inundations by lands, banks, Sc. and Ls 
that he had a prerogative herein as well as in defending 
his ſubjects from pirates, Cc. 10 Co. 141. 

But notwithſtanding the King's prerogative in ſeas and 
navigable rivers, yet it hath been always held, That a 
ſubject may fiſh in the ſea, which being a matter of common 
right, and the means of livelihood, and for the good of the 
commonwealth, cannot be reſtrained by grant or preſcrip- 
tion. 8 Ed. 4. 18, 19. Bro. Cuſtom, 46. Fitz. Bar. 
1 Mod. 105. 2 Salk. 63). 

Alſo it is held, That every ſubje& of common right 
may fiſh with lawful nets, &c. in a navigable river as 
well as in the ſea; and the King's grant cannot bar them 
thereof; but the crown only has a right to royal fiſh, 
and that the King may only grant. 6 Mod. 73. 1 Salk, 
357.8. C. & S. P. | 


| 


N 

The King, as a perpetual fign and acknowledgment of bis 
dominion of the ſeas, hath ſeveral creatures reſerved to him 
under the denomination of royal creatures, as ſwans, ſtur- 
geons and whales; all which are natives of ſeas and rivers. 

Co. 16. 
: It is clearly agreed, that the King only has a preroga- 
tive in beacons and light-houſes ; and that he may erect 
any ſuch, and in ſuch places as will be moſt convenient 
for the ſafety and preſervation of ſhips, mariners and 
navigation; alſo it ſeems to be the better opinion, that 
this being for the publick utility, and one of the prero- 
gatives that he is intruſted with for the ſafety of the whole 
realm, he may erect ſuch beacon, Sc. as well in the ſoil 
of a ſubjeft as in that of the crown; and that he may do 
this without the ſubject's conſent. 4 Inſt. 148; 12 C. 13. 
Carter 90 2 Keb. 114. 3 Inſt. 204; 

Alſo it is clear, that the ſubject hath not any power to 
ere& any ſuch beacon, Sc. without the King's licence 
and authority for that purpoſe. See the authorities ſupra 
and Carter 90. | | 

But by the 8 Eliz. it is enacted, © That the maſter, 
wardens and aſſiſtants of the Trinity houſe of Deptford 
Strand, may erect ſuch beacons, marks and figns for the 
ſea, as to them ſhall ſeem meet; whereby dangers may 
be avoided, and the ſhips better come to their ports; 
and all beacons, marks and ſigns ſo erected, ſhall be 
5 at the charges of the maſter, wardens and aſ- 

ants.“ 

By the Common law the King hath an undoubted 
right to wrecks; and his prerogative herein is founded on 
the dominion he has over the ſeas; and being ſovereign 
thereof and protector of ſhips and mariners, he is intitled 
to the derelict goods of the merchant, which is the more 

reaſonable, as it is a means of preventing the barbarous 
cuſtom of deſtroying perſons who in ſhipwrecks approach 
the ſhore, by removing the temptations to inhumanity. 
Gro. Jur. Belli 117, 132, 141. 2 Infl. 167. Molloy 
237. Moor. 224. | 

The King hath a prerogative in, and is intitled to, all 
royal mines of gold and ſilver, and treaſures of gold and 
ſilver hid in the earth; and is intruſted with the coinage 
and making money current; and he alone can bring the 
treaſure of any conquered country into uſe, by coining 
them into bis money; and this prerogative is lodged in 
the King as he adminiſters juſtice to all: therefore the re- 
gulation of that which is the common ſtandard and meaſure 
of commerce is committed to his care. Dav. 19. 2 
Roll. Abr. 166. 5C. 114. 1 C. 146. 

Alſo this prerogative is given to the King as a neceſſary 
conſequence of the power of war and peace; for there 
can be no war without the expence and conſumption of 
treaſure. Plow. 315. 

Beſides, if any other perſons had power of mines of gold 
and filver, they might by theſe immenſe treaſures grow 
too formidable, and wreſt that authority from the King 
which was depoſited in his hands only. Plow. 316. 


All derelict goods, and in which no man hath a property, 


belong to the King as well as derelict lands; ſo of ex- 
traparochial tithes, tho' things of an eccleſiaſtical nature. 
Bro. tit. Prerog. pl. 12. 2 Vent. 261, 8. 5 Co. 18. 
2 Inſt. 646. 

So if a perſon dies inteſtate, and without kindred, his 
goods belong to the King; and herein the uſual courſe 
is ſaid to be for a perſon to procure the King's letters pa- 
tents, and then the ordinary admits the patentee to ad- 
miniſtration. 1 Salk. 37. 

As to goods waived, theſe belong to the King, and are 
in him without any office; becauſe the property is in nobody, 
therefore by publick agreement is put out of the finder, 
in whom it was by the ſtate of nature, and is veſted in 
the King, in recompence for his trouble in the execution of 
Juſtice. 5 Co. 109. | 

But at the Common law, the owner purſuing the felon, 
and the felon waiving the goods, the owner may retake 
them; alſo upon an appeal of felony, the owner is in- 
titled to a writ of reſtitution; and as a farther encou- 
ragement for the proſecution of felons, by the 21 H. 8. 
c. 11. it is provided, that if the party comes in as evi- 
dence on the indictment, and attaint the felon, he ſhall 
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have a writ of reſtitution awarded by the judge of aſſiſe. 
4 New Abr. 164; 


2. Of the King's prerogative over the perſons of his ſub. 
Jetts, in reſtraining them from going abroad, aud commanding 
them to return home, 8 


All perſons born in any part of the King's dominions 
and within his protection are his ſubjects, and alſo thoſe 
born in Treland, Scotland, Wales, the King's plantations 
or on the Engliſh ſeas; who by their birth owe ſuch an 
inſeparable allegiance to the King, that they cannot by 
any act of theirs renounce or transfer their ſubjec- 
tion to any —_ prince. 7 G. 1, Sc. Calvin's caſe. 
Molloy 370. O. Lit. 129. Dyer 300. See Aliens. 

All the ſubjects of a foreign prince coming into Ex- 
land, and living under the protection of our King, may, 
in reſpect of that local ligeance which they owe him, 
be guilty of high treaſon, and indicted that they contra 
dominum regem (the words naturalem dominum ſuum being 
omitted) did compals, Sc. contra hgeantie ſuc debitum; 
and it is faid, that even an ambaſſador committing trea- 
ſon againſt the King's life, may be condemned and 
been _ 3 that for other treaſons he ſhall be 

ent home. 3 Inſt. 4, 5. Dyer 145. Salk. 630. 1 Haut. 
P. C. 35. 1 Hal. 77 P. C. - 200g oa 5 PA 

But aliens who in an hoſtile manner invade the king- 
dom, whether their King were at war or peace with 
ours, and whether they come by themſelves, or in com- 
pany with Engliſb traitors, cannot be puniſhed as trattrrs, 
but ſhall be dealt with by martial law. 1 Haul. P. 


C. 35. 

i” the King makes a new conqueſt of any country, 
the perſons there born ate his ſubjects; for by ſaving the 
lives of the people conquered he gains a right and pro- 
perty in ſuch people, and may impoſe on them what 
law he pleaſes. Dyer 224. Vaugb. 28r. 

But until ſuch laws given by the conquering prince, 
the laws of the conquered country hold place; (unleſs 
where theſe are contrary to our religion, or enact any 
thing that is malum in /e, or are ſilent ;) for in all ſuch 
caſes the laws of the conquering country prevail. 2 P. 
Will. 75, 76. 

If there be a new and uninhabited country fourd 
out by Engliſb ſubjects, as the law is the birth-right of 
every ſubject, ſo wherever they go they carry their /avs 
with them, therefore ſuch new found country is to be 
governed. by the laws of England; tho' after ſuch 
country is inhabited by the Engliſb, acts of parliament 
made in England without naming the foreign plan- 
tations, will not bind them. 2 P. Will. 75. 2 Sak 

11. 

By the Common law every ſubject may go out of the 
kingdom for merchandize or travel, or other cauſe, 45 
be pleaſes, without any licence for that purpoſe; this 
appears from the ſtatute 5 R. 2. cap. 2. made to te- 
ſtrain perſons paſſing out of the realm, but exccpts 
lords, great men and notable merchants; as alſo by 
the ſtatute 26 H. 8. cap. 10. which gave power to the 
King during his life 1 reftrain perſons from trading to 
2 countries; which acts had been vain and idle, 
if the King by his prerogative might have done it. 

N. B. f Dyer 165, 296. 2 Fol Rep. 12. 3 Mod. 
131. Stil. 442. 

But notwithſtanding this general liberty allowed by 
the Common law, it appears plainly, that the King by his 
prerogative, and without any help of an act of parlia- 
ment, may prohibit his ſubjects from going out of the 
realm ; but this muſt be by ſome expre/s prohibition 3 
as by laying on embargoes, which can be only done 4 
time of danger, or by writ of Ne exeat Reg", which, 
from the words Quamplurima nobis C coronæ nfire e 
judicialia ibidem proſequi intendis, appears to be 4 fait 
writ, but is never granted univerſally, but to reſtrain 3 
particular perſon, on oath made that he intends —— 
out of the realm; indeed Fitzherbert ſays, that the ing 
may reſtrain his ſubjects by proclamation ; and aſhgns a8 
reaſon for it, that the King may not know where 10 Jr - 
his ſubject, ſo as 10 direct a writ 10 him, 12 Co. 33. : 


Co. 92. Fitz. N. B. 89. 2 liſt. 54. As 
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As the King may reſtrain any of his ſubjects from going 
abroad; in like manner he may command them to return 
home; and diſobeying a privy ſeal for this purpoſe is the 
higheſt contempt. - 1ſt, It is a diſobedience to the com- 
mand of the King himſelf directed to the party. 2dly, 
The command is, that he ſhall return upon his faith and 
allegiance, which is the ſtrongeſt compulſion that can be 
uſed. zdly, The thing required by the King is the prin- 
cipal duty of a ſubject, viz. to be at the ſervice of his 
King and country. Dyer 128. b. Lane 44. Moor 109. 


3 Inſt, 179. 


The puniſhment for this offence is, ſeizing the party's 
eflate till be return; and of this there are many inſtances 
in our books. And when he does return he ſhall be fined. 
1 Hawk, P. C. 59, 60. 

William de Brittain in the 19 of E4. 2. refuſing to re- 
turn on the King's writ, his goods and chattels, lands 
and tenements, were ſeiſed into the King's hands; ſo 
in the caſe of Edward of Woodſtock, Earl of Kent in the 
ſame reign: Dyer 128. b. 

So in the caſe of one Bartue, who married the Dutcheſs 
of Suffolk, they obtained a licence from Q. Mary to go 
out of the realm, under pretence of recovering debts as 
executors to the Duke; when in reality it was on account 
of the religion eſtabliſhed by Queen Mary, and living 
with other fugitives under the protection of the Palſgrave 
of the Rhine in Germany, who was an eminent Calviniſt, 
were ſent to by privy ſeal; but the meſſenger, in en- 
deavouring to ſerve them with his letters, being ob- 
ſtructed andabuſed by their attendants, a certificate was 
made of this, and their lands and tenements ſeized. 
Dyer 1976. Jenk. Cent. 220. | 

So in the caſe of Sir Francis Englefield, who departed 
the kingdom on a licence obtained for three years ; but 
not returning at the expiration of the three years, a privy 
ſeal was ſent to him by Queen Elizabeth, which he not 
obeying, and this matter certified into Chancery by the 
Queen, under her ſign manual, in the fifth year of her 
reign, by virtue of a commiſſion under the great ſeal, his 
lands and tenements were ſeiſed. 1 Leon. 9. Moor 109. 
1 And. 95. S C. See alſo 1 Co. 18.  Poph. 18. 4 
Leon. 135. 2 1 gn. 

So in the caſe of Sir Robert Dudley, who intending to 
travel, obtained a licence from James the firſt to go to 
Venice; but before his departure he by ingenture inrolled 
for valuable conſideration, as was expreſſed in the deed 

(but none paid) conveyed the manor of Killingworth with 
other lands to the Earl of Nottingham and others in fee, 
with a proviſo, that on tender of an angel of gold all 
ſhould be void; and with a covenant. ou the part of the 
bargainees, that they ſhould make all ſuch eſtates as the 
ſaid Sir Robert ſhould appoint; the bargainees were not 
parties to the deed, nor had they notice of it till ſome 
time after; but afterwards they made a leaſe to Sir Robert 
Lee, to the intent that Lady Dudley ſhould take the pro- 
fits of part of the premiſſes for ten years, if their eſtate 
continued fo long unrevoked. The King hearing, that 
Sir Robert had been guilty of ſome bad practices beyond 
ſea, in the fifth year of his reign ſent bis Privy ſeal to him, 


which he not obeying, the great queſtion in this caſe was, 


Whether thoſe lands thus conveyed were ores and ad- 

Judged that they were, the conveya 

as to the King. Lane 42, Sc. | 
In theſe caſes it hath been held, that the King hath 

only an intereſt in the offender's lands, till he return; and 


that his reſtoring them is not a matter of grace but of 
right, Lane 48. | : | 


| Wa 10s 

4. Of the King's prerogative in relation to Civil and Ec- 
clefiaftical juriſdiction; in creating officers, and making war 
and peace. | 


All juriſdiction exerciſed in theſe kingdoms that are 
in obedience to our King, is derived from the crown; 
and the laws, whether of a temporal, eccleſiaſtical or 
military nature, are called his laws; and it is his prero- 
gative to take care of the due execution of them. Hence 
all judges derive their authority from the crown, by ſome 
commiſſion warranted by law; and muſt exerciſe it in 
a lawful manner, and without any the leaſt deviation from 


ce being fraudulent 


= 
4 = 
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RX 
the known and ſtated forms. Heta, c. 19. O. Lit. 99. 
a. 144. | 

So altho' the King is the fountain of juſtice, and in- 
truſted with the whole executive power of the law, yet he 
hath no power to alter the laws which have been efta- 
bliſhed, and are the birthright of every ſubject; for by 
thoſe very laws be is to govern ; and as they preſcribe the 
extent-and bounds of his prerogative, in like manner they 
declare and aſcertain the rights and liberties of the peo- 
ple, therefore admit of no innovation or change but by 
act of parliament. 4 Int. 164. 2 Inft. 54, 478. 2 
Hal. Hifi. P. C. 131, 282. Laugh. 418. 2 Salk. 510. 

From the inherent right inſeparable from the King to 
diſtribute juſtice among his ſubjects, it hath been held, 
that an appeal from the J/le of Man lies to the King in 
council, without any reſervation in the grant of the J/e 
of Man of any ſuch right; and tho' there had been ex- 
cluſive words, yet the grant muſt have been conſtrued to 
be void on the King's being deceived, rather than the ſub- 
ject ſhould be deprived of a right, inſeparable to him as 
a ſubje&, of applying to the crown for juſtice. 1 
P. Wil. 329. i : 

The ſupremacy of the crown of England in matters 
eccleſiaſtical, is a moſt unqueſtionable right, which may 
be proved by records of undoubted authority ; and tho' 
the pope made great incroachments on this right, yet 
theſe were always complained of as illegal ; and thoſe in- 
croachments are now taken off by the 25 Hen. 8. cap. 19. 
20, 21. and 26 Hen. 8. cap. 1. 

So that the King doth not recognize any foreign autho- 
rity in this kingdom, neither do the laws of the emperor 


| or pope of Rome, as ſuch, bind in the kingdom of Eng- 


land ; but all the ſtrength that either the papal or impe- 
rial laws have obtained in this kingdom, is only becauſe 
they are and have been admitted in this kingdom, either 
by conſent of parliament, or immemorial uſage and ac- 
ceptation in ſome particular courts and matters, and not 
otherwiſe, 1 Hal. Hift. P. C. 16. 

The King therefore is ſaid to have two juriſdictions, one 
temporal, the other eccleſiaſtical ; the latter of which is 
derived from the Common law, tho, the form of the pro- 
ceedings, and the coercive power exerciſed in the eceleſiaſ- 
tical courts, is after the form of the Canon and Civil law, 
and this being an indulgence, the judges give credit to 
their proceedings in matters in which they have a juriſdic- 
tion, and believe them conſonant to the law of holy 
church, altho' againſt the reaſon of the Common law; 
and if there be a gravamen it muſt be redreſſed by appeal. 
1 Show. Rep. 218. 1 Roll. Abr. 530. 4 C. 29. 7 O. 
42. 5C.n. 2 Vent. 43. | 

The King, as the fountain of juſtice, hath an undoubt- 
ed prerogative in creating officers, and all officers are 
ſaid to derive their authority mediately or immediately 
from him; thoſe who derive their authority from him 
are called the officers of the crown, and are created by 
letters patents; ſuch as the great officers of ſtate, judges, 
Sc. and there needs no ſtronger evidence of a right in the 
crown herein, than that the King had created all ſuch 
officers time immemorial. Dyer. 176. 2 Roll. Abr. 1 52. 


4 OG. 32. 2 Inſt. 425, 540. 12 C. 116. 1 Roll, Rep. 
206. Show, Par. Ca. 111. 1 Lev. 219. N 
But tho' all ſuch officers derive their authority from the 
crown, and from whence the King is termed the univerſal 
officer and diſpoſer of juſtice, yet it hath been held, that 
he hath not the office in him to execute it himſelf, but is 


only 10 grant or nominate; nor can the King grant any, 


new powers to ſuch officers, but they muſt exeeute their 


offices according to the rules preſcribed by law. Co. Lit. 


3, 114. 2 Vent. 270. 4 Inft. 128. 6 C. 11, 12. | 
Neither can the King create any new office inconſiſtent 
with our conſtitution or prejudicial to the ſubject. 2 If. 
540. 2 Sid. 141. Moor 808. 4 Inf. 200. 
And on this foundation an office created by letters pa- 


tents for the ſole making of all bills, informations and 


letters miſſive in the council of Torł, was unreaſonable and 
void. 1 Jon. 231. 

The power of making war or peace is inter jura ſummi 
imperii, and in England is lodged ſingly in the King; tho? 


it ever ſucceeds beſt when done by parliamentary advice. 
1 P. C. 159 7 O. 25. 
8 


A general 
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A genera] war is of two kinds, 1, Bellum folenniter de- | 


nunciatum. 2, Bellum non ſolenniter denunciatum. The 
firſt is, When war is ſolemnly declared or proclaimed by 
our King againſt another prince or ſtate, which is the maſt 
formal ſolemnity of a war now in uſe. 2dly, When a 
nation flips ſuddenly into a war without any folemnity, 
which happens by granting lettersof marque; by a foreign 
prince invading our eoaſts, or ſetting on the King's navy 
at ſea; and hereupon a real, tho' not a ſolemn war may 
and hath formerly ariſen; therefore to prove a nation to 
be at enmity with England, or to prove a perſon to be an 
alien enemy, there is no neceſſity of ſhewing any war 
proclaimed ; but it may be averred, and fo put upon the 
trial of the country, whether there was a war or not. 
1 Hal, Hiſt, P. C. 163. 


5. Of the King's prerogative in relation to his debts. 

By 9 H. 3. c. 8. The King nor his bailiffs ſhall lei 
any debts upon lands or rents fo as the debtor ha 
goods and chattels to ſatisfy, neither ſhall the pledges be 
diſtrained ſo long as the principal is ſufficient ; but if he 
fail, then ſhall the pledges anſwer the debt; howbeit they 
ſhall have the debtor's lands and rents until they be ſatiſ- 
fied, unleſs he can acquit himſelf againſt the pledges.” 

Goods and chattels] By order of the Common law, the 
King for his debt had execution of the body, lands and 
goods of his debtor ; his is an act of grace, and reſtrains 
the power the King had before. 2 nf. 19. 

Pledges be diſtrained] This act does not extend, nor was 
ever taken to extend to ſureties in a bond or recognizance, 
if they may be ſo called, being bound themſelves equally 
with the principal, as ſureties to perform covenants and 
agreements are in like manner; but to pledges and ma- 
nucaptors only, who by expreſs words are not reſponſible, 
unleſs their principals become inſolvent, and fo are con- 
ditional debtors only. And fo the act has always been 
conſtrued, and the words themſelves imply as much. 
Hard. 378. | ba; 

By Stat. 9. Hen. 3. c. 18. © The King's debtor dying, 
the King ſhall be ſerved before the executor,” 

By this ſtatute, the King by his prerogative ſhall be 
preferred in ſatisfaction of his debt by the executors be- 
fore any other. And if the executors have ſufficient to 
pay the King's debt, the heir mor any purchaſer of his 
lands ſhall not be charged. 2 Inf. 32. 

_ Stat, Weſim. 1. 3 Ed. 1. c. 19. enacts, That the ſhe- 

riff having received tbe King's debt, upon his next account 
ſhall diſcharge the debtor thereof, in pain to forfeit three 
times ſo much to the debtor, and to make fine at the 
King's will. And the ſberiff and his heirs ſhall anſwer all 
monies that they whom he employed receive; and if 
any other that is anſwerable to the Exchequer by his own 
hands do fo, he ſhall render thrice fo much to the plain- 
tiff, and make fine as before. And on payment of the 
King's debt, the ſheriff ſhall give a talley to the debtor, 
and the proceſs for levying the ſame ſhall be ſnewed him 
eee without fee, on pain to be grievouſly pu- 
niſned.“ 1 917 

The King's debt] Under this word debt all things due 
to the King are comprehended, and not only debt in the 
proper ſenſe, but duties on things due, as rents, fines, 
iſſues, amercements and other duties to the King received 
or levied by the ſheriff, for debt in its large ſenſe ſignifies 
whatever a man doth owe; and debere dicitur quia deeft 
babere; debitori enim deeſt quod habet, cum fit creditoris, 
maxime in caſu domini regis. 2 Inſt. 198. 


derſtood, quoad reſtitutionem, but not quoad panam ; that 
is for the civil, but not for the criminal part; for it is 
a maxim in law, pænã ex delicto defuntti heres teneri non 
debet; and again in reſtitutionem non in panam heres ſuc- 
cedit. 2 Inſt. 198. 

Stat. 28 Ed. 1. cap. 12. enacts, That beaſts of the 
plough ſhall not be diſtrained for the King's debts ſo long 
as others may be found, on ſuch pain as is elſewhere or- 
dained by ſtatute (viz. by the ſtatute de diftriftione ſcac- 
carii, 51 H. 3.) And the great diſtreſſes ſhall not be 


taken for his debts, nor driven too far; and if the debtor | 


can find convenient ſurety, the diſtreſs ſhall in the mean 
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time be releaſed ; and he that does otherwiſe ſhall be 
grievouſly puniſhed.” 

This is an a& of grace, and on this a& there lies a 


' writ directed to the ſheriff, commanding him to receive 


ſurety according to this act, which if he refuſes, an at- 
tachment lies againſt him, or the party offering ſurety, 
according to this act, if it be refuſed, may have an action 
againſt the ſheriff, Sc. 2 Inf. 565. 

Stat: 25 Ed. g. flat. g. cap. 19. enables a common per. 
ſon to ſue a debtor of his (who is likewiſe a debtor to the 
King) to judgment, but he cannot proceed to execution, 
unleſs the plamuff giues ſecurity to pay the King's debt firſt, 
and then he may take execution for his own and the King's 
debt too: . | 8 

For otherwiſe, if without giving ſuch ſecurity, the 
party takes forth execution upon his judgment, and levies 
the money, the ſame money may be ſeized upon to ſatis- 
fy the King's debt. . 

Stat. 33 H. 8. c. 39. J. 2. enaQts, * That all obliga- 
tions and ſpecialties concerning the King and his heirs, 
or made to his or their uſe, ſhall be made to his Highneſs 
and to his heirs, Kings, in his or their name or names, 
by theſe words, domino regi, and to no other perſon to 
his uſe, and to be paid to his Highneſs, by theſe words, 

ſolvend' eidem domino regi hæred vel executoribus ſuis, with 
other words uſed in common obligations, which obliga- 
tions and ſpecialties ſhall be in the nature of a ſtatute- 
le.“ 
3 rode is to be charged, but ſuch as were liable 
to the bond when it was made. Sav. 10. 

An obligation for performance of covenants is ih 
this act, after the covenants are broken. 7 Rep. 20; 
b. Hard. 368, 442. K N 3 

By ſect. 3. of the ſaid act 33 Hen. 8. c. 39. All ſuch 
obligations, the debt not being paid, ſhall come, remain, 
and be to the heirs or executors of the King, as he ſhall 
appoint, and if any perſon take any obligation to the uſe 
of the King or his 3 otherwiſe than as aforeſaid, he 
ſhall ſuffer ſuch impriſonment as ſhall be adjudged by 
the King or his honourable council. 

Se. 6. Coſts and damages are given to the King, 

Sef. J. Directs debts to be ſued for in proper courts. 

Sect. 13. And every of the courts are impowered to {et 
ſuch fines, Sc. on perſons for their defaults, Sc. as to 
the courts ſeeng expedient. And all trials ſhall be 
due examination of witneſſes, writings, proofs or f 
other way as by the courts ſhall be thought expedient. 

$2. 25. And in all actions in any of the courts for any 


debt due to the King by reaſon of any attainder, outlawry, 


forfeiture, giftof the party, or by any other collateral ways 
or means, itſhall be ſufficient in law to ſhew and alledge ge- 
nerally, that the party to whom the ſaid debt did belong, 
ſuch a year and day did give the ſame to the King, or 
was attainted, outlawed, Sc. whereby the ſaid debt did 
accrue to the King, and the ſame ſhall be of the ſame 
effect, as if the whole matter had been declared at large 


according to the order of the Common law. 


Sea. 26. If any ſuit be commenced, or any procels 


awarded for the King, for the recovery of any debt, then 


the ſame ſuit and proceſs ſhall be preferred before any 
perſon. And that the Lord, his heirs and ſucceſſors, ſhall 
have firſt execution againſt any defendant for his 

before any perſon; ſo always that the King's ſuit be com. 


' menced, or proceſs awarded for the debt, at the ſuit 


the King, his heirs or ſucceſſors, before judgment given 


for the other perſon. 
The ſhetsff and his heirs ſball anſwer] This is to be un- 


This ſtatute abridges the prerogative, and controls the 


Common law; and here is a negative implied, tho the 
' ſtatute ſounds in the affirmative , for it enacts a ne ching, 
and the ita quod makes a condition precedent and a lim. 
tation: And the words are introductive. 


Hard. 27. 
Strange Arg. ſaid, That on this act he took it, = — 

muſt be laid to be then taken or commenced whe! the 

ſtep is made towards the proceeding to execution, a 2s” 

firſt ſtep to be taken is to procure a fiat of a baron, 7 

then it is in fact that the procels is awarded. © 

222. | | 

Seft. 24. All manors, lands, tenements, poſſeſſions ard 


* 


| hereditaments, which be, or that hereafter ſhall be . 
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the hands, poſſeſſion, occupation, or ſeifin of any per- 

to whom the manors, Sc. have heretofore or here- 
after ſhall deſcend, revert or remain in fee-fimple or in 
fee-tail, general or ſpecial, by, from or after the death 
of any anceſtor as heir, or by gift of his anceſtors whoſe 
heir he is, which anceſtor was, is or ſhall be indebted to 
the King or to any perſon to his uſe, by judgment, re- 
cognizance, obligation or other ſpecialty, the debt where- 
of is or ſhall not be paid; then in every ſuch caſe the 
ſame manors, (fc! ſhall be chargeable for payment of 
the debt. | . 

All manors] A. ſeiſed of the manor of F. in conſidera- 
tion of a marriage to be had between B. his ſon and M. 
daughter of J. & covenanted to levy a fine to the uſe of 
himſelf and wife for their lives, remainder to the uſe 
& B. and M. and the heirs of their bodies with remain- 
ders over; afterwards A. acknowledged a recognizance to 


' the Queen and died. His wife died; the manor is ex- 


tended for the Queen's debt, by force of the ſtatute, It 
was argued by Coke, that the manor is not chargeable 
by the ſtatute; but it was made for the King's be- 
nefit in two poins. 1. To make lands intailed liable 
for the King's debts, where they were not ſo before, 

ainſt the iſſue. 2. To make bonds taken by the officers 
of the King to the uſe of the King, as effectual as ſta- 
tutes; that the words (was or fhall be indebted) ſhall not 
be intended after the gift made; that (Hall be) is to be 
intended of future debts after the ſtatute, whereas at the 
time of the ſettlement A. was not receiver or other offi- 
cer to the Queen; the words are (by gift after the debt 
acknowledged to the Queen) ; that this caſe is not with- 
in the ſtatute; for the words are (of the gift of bis 
ancefior) but here B. has not the manor of the gift 
of A but rather by the ſtatute of uſes, and ſo he is in 
the poſt, and not in the per, by his anceſtor , for the fine 
was levied to divers perſons to the uſes aforeſaid, nor 
was the gift a meer gratuity, but in conſideration that 
he ſhould marry the da of J. S. and the debt ac- 
erued not till after the gift. He admitted that had there 
been any fraud in the caſe, or any purpoſe in A. when 
he made the conveyance, to become the King's debtor 
or officer, it would be within the ſtatute, and the gift 
had been a meer gratuity, Sc. and afterwards (as Coke 
reported) B. and his lands were diſcharged. 2 Le. go, 


„5 1 | 

Shall be indebted] This is intended an immediate debt, 
and not ſuch debts as are due to the ſubject and accrue to 
the King by any collateral means; for which this ſtatute 
has a clauſe for the writ and general manner and form of 
pleading in ſuch caſes, of the part of the King for the 
recovery of them, that the party ſuch a year and day, Sc. 

{which ſee at /. 25. above.) So that the ſeveral manners 
of penning theſe two branches manifeſt the intention of 
the makers of the act to prefer immediate debts due to the 
King by judgment, Sc. before debts of the ſubject 
which accrue to the King by aſſignment, attainder, out- 
lawry, Cc. and the reaſon was, becauſe debts due imme- 
diately to the King by judgment, recognizance, obliga- 
tion, or other ſpecialty, are in their nature more high, 
and may be better known, and upon fearch found, than 
debts due to ſubjects. ) Rep. 2. a. Jenk. 226. pl. 99. 
S. P. But for ſuch debts the King is left at Common law. 
if the King's debtor, officer or accountant has leaſes for 
years or goods; theſe leaſes ard goods are not liable if the 
debtor fold them bona fide : but if he fold them by covin it 
is otherwiſe. If land be purchaſed with the King's money, 
it is liable to ſatisfy the King. 

The debt ought to be immediately to the King himſelf, 
or if it be to any other than to the King, it ought to be 
83 King. 7 Rep. 22. a. 

tenant in tail becomes indebted to the King, unleſs 

it be by judgment, recognizance, obligation or other ſpe- 
cialty, and dies, the lands in the ſeiſin of the iſſue in tail 
by force of this act ſhall not be extended by this act for 
ſuch debt; for the ſtatute extends only to the ſaid four 
caſes, "wo all other debts remain at Common law, 7 

21. 6. | 
f The iſſue in tail (the land being in his hands) is alſo 

liable in either of the ſaid four caſes, but not the bond fide 
alienee of the iſſue; for the words of the ſtatute do not 
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extend to this alienee; the common law did not help the 
King in theſe caſes; the ſtatute helps the King in the 
caſe againſt the iſſue in tail. Jenk. 226. pl. 99. 8. P. 
thid. 285. 2 . | 
The iſſue in tail ſhall not be charged by this ſtatute for 
the penalty on a conviction of recuſancy of the tenant in 
tail by proclamation, by the ſtatute 28 Zi. but other- 
wiſe it had been if he had been convicted by the 2 3 Eliz, 
1 Roll. Rep. oa. Th LS | | 

In every Nach caſe] By the expreſs purview of this act, 
the land ſhall be /olely extended as long as it is in the pol- 
ſeſſion or ſeiſin of the heir in tail; for this act ſays, That 
in every ſuch caſe the land ſhall be charged. And as the 
land againſt the iſſue in tail was not extendable before this 
act, the King has benefit to extend it in the poſſeſſion of 
the heir in tail, which he could net do before; but the 
King cannot extend the lands of the aliener; for the ſtatute 
does not extend to this, and the makers of the act have 
reaſon to favour the purchaſers, farmers, Sc. of the heir 
in tail, more than the heir himſelf; for bey are flrangers 
to the debts of tenant in tail, and they come to the 
land on good conſideration. 7 Rep. 21. b. 1885 

The ſame manors] If the goods and chattels of the King's 
debtors be ſufficient, and fo can be made appear to the 
ſheriff, whereupon he may levy the King's debt, then the 
ſheriff ought not to extend the lands of the debtor or his 
heir, or of any purchaſer or tenant. 2 Iſt. 19. 

Sea. 28. The King ſhall not be excluded to demand 
his debts againſt any of his ſubjects, as heir to any perſon 
indebted to his Highneſs or to his uſe, albeit this word 
beir be not comprized in ſuch recognizance or ſpecialty, 
or that ſuch perſons ſhall ſay, that they have not any he- 
reditaments to them deſcended, but only ſuch as be in- 
tailed or given to them by the anceſtors, 

By this clauſe the intent of the makers of the act ap- 
pears, that the heir in tail ſhall be only charged with the 
debt of the King; but lands in fee- ſumple were extendable 


at the Common law in whatever hands they came, there- 


fore as to them this ſtatute was only declarativum antiqui 
juris: But as to the eſtates in tail, it was miroduftroum 
novi juris againſt the iſſue in tail. 4 Rep. 21. b. 

One P. was indebted to the Queen, and one V. was 
bound to P. in 100. in which obligation V. did not 
mention his beirs; N. aſſigned the obligation in which . 
was bound to him, to the Queen, and on this proceſs was 
made againſt the heit of V. And it was held by the 
court, y. as M did not oblige himſelf and his heirs, that 
the heir by the deathof the father was diſcharged : And if 
the affignment had been made in the life- time of the fa- 
ther, and then the father had died, the heir ſhould be 
— but the ſon may be charged as executor or 
adminiſtrator, Sc. Sav. 2. ö 

Sea. 29. Provided, That the King may at his liberty 
demand his debts of any executors or adminiſtrators of any 
perſons indebted, if the executors, Sc. have aſſets. 

J. S. was obliged to Sir Richard Cavendiſh, Treaſurer 
of the Chamber to Henry VIII. in 1001. who was in- 
debted to the King, on which proceſs was made againſt 
thoſe who were tertenants of J. S. tempore confettionis 
ſcripts pred' made to the ſaid Sir Richard. Per Manwood 
Ch. B. The tertenants are not chargeable in this caſe, 
but the heirs and executors. Per Shure ſecond Baron, If 
an obligation be made to the King, it ſhall be of the 
ſame nature as a flatute flaple to all intents, by this ſtatute; 
but obligations made to other perſons to the uſe of the 
King, ſhall be executory againſt the obligor, his heirs, exe- 
cutors or adminiſtrators, and not againſt other perſons, 
but if J. M be bound to J. S. and J. & aſſigus this to 
Sir Richard Cavendiſh, and he over to the King; no pro- 
ceſs ſhall be made thereon, which the court and all the 
clerks agreed. And it was held, that if obligor, after 
the obligation made, voluntarily makes feoffment of lands, 
ſuch feoffees ſhall be charged , otherwiſe it is of purchaſers 
before the obligation made in caſe of the King. Sau. 12. 

Seti. 30. If the hereditaments be evicted out of the poſ- 
ſeſſion of ſuch perſons by juſt title without fraud, whoſe 
hereditaments ſhall be chargeable as is aboveſaid; then 
ſuch hereditaments ſhall be acquitted of the debts. 

B. was indebted to the Queen, for the payment of 


| which debt certain lands, of B. at the time of the debt, 


vere 
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were purchaſed by one M againſt whom and one C. and 


D. the faid B. exhibited his bill in the Exchequer- 


chamber, praying, that the equity of the caſe might there 
be examined. Before any anſwer made, W. paid the 
debt, and then demanded judgment if the court would 
hold further plea, as the cauſe 1 privilege was determined, 
which is the debt due to the Queen, And it was held, 
that on this reaſon the court ought to diſmiſs the cauſe, 
and fo it was done. Sav. 15. | | 
Set. 31. If any perſon of whom any ſuch debt ſhall be 
demanded, ſhew ſufficient matter, in law, reaſon, or good 
conſcience, why ſuch perſons ought not to be charged 
with the ſame, and it be ſufficiently proved, the courts 
have power to allow the proof, and acquit all perſons fo 
impleaded. | 
Sufficient matter in law] This proviſo does not give be- 
nefit only to him who has matter in good conſcience, but 
alſo to him who hasgood and ſufficient cauſe, and matter 
in law, reaſon, (and then comes) good conſcience ; and 
without queſtion the firſt words, viz. cauſe and matter in 
law, ſhall extend to all the debts of the King, and proceſs 
thereupon, as well at Common law as on this act. And 
the concluſion of the branch does not make againſt it. 
For the ſenſe thereof was, that he ſhould plead matter in 
law or good conſcience, and that nothing contained in 
the act, ſhould be an impediment thereto. 7 Rep. 19. b. 
Scire facias, iſſued againſt Sir V. H. as heir, to M. H. 
his father, on a recognizance acknowledged to Edward 
VI. by the ſaid M. H. the ſheriff returned ſcire fect, and 
on his default judgment was given. And becauſe in truth 
he never was ſummoned, and had good matter, if he had 
had notice thereof, to plead in diſcharge of the recogni- 
zance acknowledged, all which he ſnewed in certain in 
a bill in the Exchequer; upon which, on conference 


had by Manword and the other Barons, with the two Ch. 


J. he was diſcharged of the recognizance. 7 Rep. 20. a. 
As 3 Rep. Trin. 3) Eliz. Sir William Herbert's caſe. 
In law, reaſon or good conſcience] A. obtained of the 


King a privy ſeal, whereby the forfeiture of certain re- 


cognizances for appearing at the ſeſſions, amounting in 
the whole to 8o0/. was granted her. And it was made a 
queſtion, Whether the court might compound thoſe for- 
feitures by virtue of their privy ſeal which was granted 
before the privy ſeal and grant to A.? And it was doubted 
whether the privy ſeal did not take away and revoke the 
power given to the court in this particular? But it was 
held clearly, that the court might upon good matter in 


equity diſcharge theſe debts by virtue of this ſtatute. And 


4 
* 


the caſe in queſtion ſeemed a hard caſe to the court, be- 


cauſe the party himſelf was the cauſe why there was no 
appearance, by beating the party ſo heinouſly, the very 
day before they ought tohave appeared, that they were 
diſabled thereby to appear. Hard. 3 1 

I. put 100l. out at intereſt to defendant, and took 
bond in the name of one J. who became felo de ſe, and 
the plaintiff was relieved againſt the King on this truſt, in 
equity upon this ſtatute. Sed quære, Whether this ſtatute 
extends to any equity againft the King, otherwiſe than in 
caſe of pleas by ay of diſcharge ? But it was likewiſe 
decreed in this cauſe, that the plaintiff ſhould be ſaved 
barmleſs from all others. Hard. 176. 

And the matter ſo ſhewed be ſufficiently proved] Scire fa- 
cias iſſued againſt T. the father and 7. the ſon, to ſhew 
cauſe 2 they did not pay the King 1000. for the 
mean profits of certain lands holden by them from his 
Majeſty, for which land judgment was given for him in 
the Exchequer, and the meſne rates were found by inqui- 
ſition, which returned that the ſaid meſne profits came to 
1000/. upon which inquiſition this ſcire facias was iſſued ; 
whereupon the ſheriffreturned that J. the father was dead; 
and 7. the ſon appeared, and pleaded that he took the 
profits but as a ſervant to his father, and by his command, 
and rendered an account to his father for the profits, and alſo 
the judgment for the lands was given againſt his father 
and him for default of ſufficient pleading, and not for the 
truth of the fact; and he ſhewed this ſtatute, which he 
pretended aided bim for his equity: Whereupon the King 
demurred. Tanfield Ch. B. ſaid, that the matter in 
equity ought to be ſufficiently proved, and here is nothing 
but the allegation of the party, and the demurrer for the 


R 
King; and if the demurrer be in law an admittance of 


the allegation, and ſoa ſufficient proof within the ſtatute, 
is to be adviſed on; and for that point the caſe is but 


| this: A ſcire facias iſſues to have execution of a recogni- 


zance, which within this act ought by pretence and al. 
legation of the defendant to be diſcharged for matter in 
equity, and the defendant pleads his matter in equity 
and the King, ſuppoſing this not to be equity withinſthis 
ſtatute, demurs in law, whether that demurrer be an in- 
ſufficient proof of the allegation within the ſtatute or not? 
Adjornatur. Lane 51. 

Se. 33. This act ſhall not take away any liberties he. 
longing to the duchy and county palatine of Lancaſter, 

Sect. 34. Proceſs and executions for debts in the court 
of Exchequer, ſhall be made in the Exchequer by ſuch 
officer as hath been uſed, as by this act is limited. 

13 Eliz. cap. 4. ſea. 1. enacts, That all the lands, 
Sc. which any accomptant of the Queen, her heirs arg 
ſucceſſors, hath while he remains accountable, ſhall for 
the payment of the debts of the Queen, her heirs and 
— be liable, and put in execution in like man- 
ner, as if ſuch accomptant had ſtood bound by writ obli 
gatory (having the effect of the ſtatute- ſtaple) to her Ma- 

jeſty, her heirs and ſucceſſors, for payment of the ſame. 

The Queen, by her letters patents, granted catalla u- 
legatorum & felonum de ſe, within ſuch a precinct; one 
who was indebted to the Queen is felode ſe within the pre. 
einct. It was ruled, that notwithſtanding the grant by 
the letters patents, the Queen ſhall have the goods for ſa- 
tisfying her debt. 3 Le. 113. Mo. 126, 127. 8. C. be. 
tween The Queen and Biſhop of Sarum and Coxhead , and 
there per Manwood Ch. B. the patent does not extend to 
have the goods of felo de ſe againſt the Queen for her 
debt, becauſe it wanted the words (licet tangat nos; ) but 
he agreed, that if the lands of the felon be liable [ /ift- 
cient to anſwer} all the debt of the Queen, the court may 
in diſcretion take all the lands in extent, and leave the 
goods to the patentee. And as to a petition of Coxbrad 
praying a diſcharge of the lands, Sc. by him purchaſed 
of the officer. debtor to the Queen, it was anſwered, that 
the land was ſubject to the Queen's extent for all arrears 
of receipts by his office received before the conveyarce 
thereof, tho? the receipt be after the conveyance, ard that 
by. reaſon of this ſtatute; but as to another office zccept- 
ed after the conveyance of the land, the arrears of that 
ſhall not charge the land ſo conveyed, 

B. L. having purchaſed a long term for years in houſes, 
afterwards purchaſed the inheritance ; afterward he be- 
came receiver of North-JY/ales, and having occaſon for 
500l. aſſigned over the term by way of mortgage to 
J. S. Afterwards on the marriage of E. L. his ſon, he 
ſettled the houſes in St. Cement's (inter alia) on himſelf. 
for life, remainder to E. L. his ſon, and the heirs of his 
body. There was iſſue of the marriage a daughter, 
the wife of P. after this B. L. mortgages theſe houles to 
NM for 18001. The King extends theſe houſes for the 


debt of B. L. MN. gets an aſſignment of the extent, and 


a privy ſeal for the debt. Reſolved, 1ſt. That by the 
ſtatute of Elizabeth, the land and the real eſtate 
of B. L. was bound, and ſtood liable to anſwer the 
King's debt, altho' he was not actually a debtor to the 
King, nor any extent againſt him in ſeveral years after. 
2dly, That where a term is attendant on the inheritance, 
if the King extends the inheritance, he ſhall have 4 
right to the term; but if it be a term in groſs, and 5 
ſigned before any aual extent, the aſſignment will ſtan 
good, and the term not liable to the King's debt. 2 Vern, 
389, 390. : e rs 5 
Sea. 2, 3. If this ſuper be not paid within ſix mon * 
after the account paſt, the Queen, Sc. may {ell ſo mu 
of his eſtate as will anſwer the debt, and the overplus 9 
the ſale is to be rendered to the accomptant or his . 
by the officer that receives the purchaſe money, withou 
further warrant. | a 
Upon this ſtatute many queſtions were moved. * , 
If the debtor died, whether the land might be ſold? wy 
When the account is determined after his death? 3 Jo 
When the accountant, after becoming debtor, and in - 
rear, makes feoffment, or other eſtate over, or charge 


or incumbers the land, either to his iſſue, or othersof tt | 
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Blood, to ptevent the Queen's ſelling, or on other conſi- 
deration, beer ſhe may fell the land, the words of the 
act being. make ſale, &c. of ſo much of the lands, c. 
of every ſuch accountant or debtor ſo found” in arrear, 
Sc. and that the fale ſhall be good and available in law 
againſt the party accountant, and his heirs claiming as 
heirs. Athly, If the accountant was ſeiſed of land in tail, 
whether this land might be ſold to be good againſt the 
iſſue; for the ouſting of which doubts the ſtatute of 29 
Fliz. cap. 3. was made, but this gives remedy only, that 
the land ſhall be ſold after the death of the debtor, and 
when the account is made after his death, therefore to re- 
medy the other miſchiefs, the ſtatute 29 El. cap. J. was 
made [But the ſame being only a temporary act is ex- 
pired.] Mo, 646, Sc. pl. 895. Anon, [where part of the 
ſaſt· mentioned act is ſet forth and explained. ] 

$f. 5. If ſuch accountant or debtor purchaſe land 
in others names, in truſt for their uſe, that being found 
office or inquiſition, thoſe lands alſo ſhall be liable to ſa- 
tisfy the debt in ſuch manner as before is expreſſed. 

A. 6. Lands purchaſed by accountants ſince the be- 
ginning of the Queen's reign, either in their own 
names, or in the names of others, in truſt for their uſe, 
ſhall be alſo liable to be ſold for the diſcharge of their 
debts, as aforeſaid, rendering the overplus to the ac- 
countant. 

$2. 9. Provided, That biſhops lands ſhall be only 
chargeable for ſubſidies or tenths, as they were before 
making this act, and not other wiſe. | 

Sell. 10. Neither ſhall this act extend to charge any 
accountant, whoſe yearly receipt exceeds not goo. 
otherwiſe than as he was lawfully chargeable before this 
act. 

S$:8. 11, 12. Neither ſhall this act extend to ſuch ac- 
countants, as by order of their offices, and charge, imme- 
diately after their accounts paſt, are to lay out money 
again; ſuch as are Treaſurers of war, garriſons, navy, 
proviſion of viduals, or for fortifications or buildings, 
and the maſter of the wardrobe; unleſs the Queen, Sc. 
command preſent Pay 

Se. 13. Neither does this act extend to ſheriffs, eſ- 
cheators or bailiffs of liberties, concerning whoſe accounts | 
the courſe remains the ſame as before. 

Se. 14. Lands bought of an accountant bona fide, and 
without notice of any fraudulent intent in the acountant, 
ſhall be diſcharged; and if they be bound by office, yet 
ſhall they on traverſe be diſcharged without livery, oufter 
b main or other ſuit. 

If a man is receiver to the King, and not indebted, but 
is clear, and ſells his land, and ceaſes to be receiver, and 
afterwards is appointed receiver again, and then a debt 
is | with the King, the former ſale is good. 
2 Mod. 247. | 

Se. 15. The Queen, Sc. being ſatisfied by ſale of 
lands, the ſureties ſhall be diſcharged for ſo much, and 
if any yet remain unpaid, the ſureties ſhall pay the re- 
ſidue ratably according to their abilities. 

By 2) Eliz. cap. 3. ſet. 2. The Queen, Sc. may 
make ale of the accountant's lands, Sc. as well after his 
death as in his li fe- time, and as well where the account 
is made, and the debt known within eight years after his 
death, as where the account is made, and the debt 
known in his life-time. 

$2. 3. Provided, that after the accountant's death, 
and before the lands be ſold, Sc. a ſcire facias ſhall be 
awarded to garniſh the heirs, to ſhew cauſe why lands, 
Sc. ſhould not be fold, c. whereupon, if the heir, upon 
ſuch garniſhment or two nibils returned, do not prove 
that the executors or adminiſtrators of the accountant 
have ſufficient, then ten months after, ſuch two nibils or 
garniſhment returned, the land, &c. ſhall be fold and 
diſpoſed according to the ſtatute of 1 3 Eliz, cap. 4. 

$7. 4. Nevertheleſs, the heir's ſale bona fide upon 
=_ conſideration before the ſcire facias awarded, ſhall 

good to him who is not conſenting to defraud the 
Queen, Sc. | 

$4. s. This ſtatute ſhall extend to all officers of re- 
ceipts and accounts to her Majeſty, and to no other, 
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Sell. 6. If the debt grow in the courts of the dutchy 
of wards, a Privy ſeal ſhall iſſue out againſt the heir, to 
appear at a certain day, to ſhew cauſe, Sc. when, if he 
appear not, on affidavit. made that ĩt was duly ſerved, an 
attachment with proclamation ſhall iſſue againſt him, to 
be proclaimed in ſome open market in the county where 
he dwelt twenty days (at leaſt) before the return thereof, 
whereupon, if he appear not, the lands, Sc. ſhall be 
ſold and diſpoſed as aforeſaid. | 

Sect. 7. The heir's land ſhall not be fold during bis mi- 
nority-, but at any time within eight years after his full 
age, they ſhall be liable as aforeſaid. 

For more learning concerning the King's prerogative, ſee 
4 New. Abr. and 16 & 19 Vin. Abr. iz. Prerogative. And 
ſee alſo Blackflone's Commentaries, where this ſubject is 
treated with great judgment and ingenuity. 

PREROGATIVE COURT. (Curia prerogatroa Archie- 
piſcopi Cantuarienſis.) Is the court wherein all wills are 
proved, and all adminiſtrations taken which belong to the 
Archbiſhop by his prerogative; that is, in caſe where the 
deceaſed had goods of any conſiderable value out of the 
dioceſe wherein he died; and that value is ordinarily 5. 
except it be otherwiſe by compoſition between the Arch- 
biſhop, and ſome other Biſhop, as in the dioceſe of Lon- 
don it is ten pounds: And if any contention grow between 
two or more, touching ſuch will or adminiſtration, the 
cauſe is properly decided in this court. The judge where- 
of is termed, Juden curiæ Prerogative Cuntuarienſis, 
the Judge of the Prerogative court of e | 

he Archbiſhop of York hath alſo the like court, 
which is termed his Exchequer, but inferior to this in 
power and profit. 4 /nft. 3 75 As to the e e 
the Biſhop of Canterbury or York, Prerogatroa Arc biepiſ- 
copi Cantuarienſis ſiue Eboracenſis, See the book, intituled, 
De Antiquitate Britannice Ecchfie Cantuarienſis Hiftoria, 
eſpecially the eight chapter, pag. 25. Cowell. | 
rings who A prieſt, elder, or honourable perſon, 

re, lib. 7. 

PRESBY TERIUM, A Preſpytery of that part of the 
church where divine offices are performed, applied to the 
choir or chancel, becauſe it was the place appropriated 
to the biſhop, prieſts and other clergy, while the Jai 
were confined to the body of the church. Mon. Ang 
Tom. 1. pag. 243. 

PRESBY TERIAN, A ſectariſt, or diſſenter from the 
church. 13 Car. 2. See Black. Cm. 4 V. 53. 

PRESCRIPTION, Fræſcriptio) Is a title acquired by 
uſe and time, and allowed by law; as when a man claims 
any thing, becauſe be, his anceſtors, or they whoſe eſtate he 
bath, have had or uſed it all the time, whereof no memory 
is to the contrary: Qr it is where for continuance of time, 
ultra memoriam hominis, a particular perſon bath a particu- 
lar right againſt another. Nich. 104. 1 Iifl. 114. 4 
Rep. 32. 

Preſcriptions are properly perſonal, therefore are always 
alledged in the perſon of him who preſcribes, viz. That 
he, his anceſtors, or all thoſe whoſe eflate he bath, Fc. or 
of a body politic or corporation, they and their predeceſ- 


| ſors, Se. Alſo a parſon may preſeribe, quod ipſe & 


prædeceſſores ſui, and all they whole eſtate, &c. for there 
is a perpetual eflate, and a perpetual ſucceſſion, and the 
2 bath the very ſame eſtate which his predeceſſor had, 
which continues, tho” the perſon alters, like the caſe of 
anceſtor and heir. 3 Salk. 279. 

There is a difference between preſcription, cuſtom and 


uſage. 

Preſcription hath reſpect to a certain perſon, who by in- 
tendment may have continuance for ever , as for inſtance, 
he and all they whoſe gate he hath in ſuch a thing, this is 
a preſcription ; But 

Cuſtom is local, and always applitd to a certain place, 
as time out of mind there has been ſuch a cuſtom in ſuch a 
place, &c. And preſcription belongeth to one or a few 
only; but cuftom is common to all : 

Uſage differs from both, for it may be either to perſons 
or places; as to inhabitants of a town, to baue a way, 
Sc. 2 Nelſ. Abr. 1217. — 
. ee and preſcription are in the ri v ; uſage is in 

Mon; and a preſcription that is r the matter and 
8Z | 45 1K = ſubſtance 
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ſubſtance, may be bad by the manner of ſetting it forth; | 
but where that which is claimed as a cuffom, in or for 
many, will be good, that regularly will be ſo when 
claimed by preſcription for one. .Godb. 54. 

Preſcription is to be time out of mind; tho'-it is not the 
length of time, that begets the right of preſcription, no- 
thing being done by time, altho' every thing is done in 
time, but it is a preſumption in law, that a poſſeſſion can- 
not continue ſo long quiet, if it was againſt right, or in- 
jurious to another. 3 Salk. 278. | | 
. A preſcription cannot be annexed to any thing but an 
eftate in fee, which muſt be ſet forth; but it is always ap- 
plied to incorporeal inheritances, one cannot make title to 
land by preſcription; but only to rent, or profit out of 
land. 2 Med. 318. 4 Rep. 31. 9852 

A perſon may make title by preſcription, to an office, a 
fair, market, toll, way, water, rent, common, park, 
warren, franchiſe, court-leet, waifs, eſtrays, &c. But 
nothing may be preſcribed, which cannot be raiſed by 
grant, and a preſcription muſt not be laid in an uncertain- 
ty; no perſon can preſcribe againſt an act of parliament, 
or againſt the King, where he hath a certain eſtate and 
intereſt, againſt. the public good, religion, Sc. Nor 
can one preſcription be pleaded againſt another, unleſs the 
firſt is anſwered or traverſed ;, or where one may ſtand 
with the other. Lutw. 38 1. Raym. 232. 2 Roll. Abr. 
264. 2 Infl. 167. 7 Rep.28. Cre. Car. 432. 1 Bulſt. 
115. 2 Lill. 346. 

Tenants in fee- ſimple are to preſcribe in their own 
name, and tenants for life or years, Sc. tho' they may 
not preſcribe in their own names, yet they may in the 
name of bim who hath fee: and where a perſon would 
have a thing that lies in grant by pre/cription, he muſt 
preſcribe in himſelf and his anceſtors, who/e beir be is by 
DESCENT ; not in himſelf, and thoſe whoſe eſtate, &c. 
(unleſs the que eftate is but a conveyance to the thing claim- 
ed by preſcription; for he cannot have their eſtate that 
lies in grant without deed, which ought to be ſhewed to 
* the court. 1 Inft. 113. Wood's Inſt. 297. 


A copyholder, by reaſon of the baſeneſs of bis tenure, can-- 


not lay a preſcription in himſelf and his anceſtors; but he 
may preſcribe in the name of the lord of the manor, that 
the lord and his anceſtors have had common, Sc. for 
themſelves and tenants, Sc. And this ſerves where per- 
ſons cannot preſcribe in their own name, or of any certain 
perſon. 

Pariſhioners cannot generally preſcribe, but they may al- 
ledge a cuſtom; and inhabitants may preſcribe in a matter 
of eaſement, way to a church, burying place, &c. 2 
Saund. 325. 1 Lev. 253. Co. Ele. 441. Cro. Car. 
419. 2 Roll. 290. . N 
To lay a preſcription for common, a man muſt ſhew, that 
he and his anceſtors, or all thoſe whoſe eſtate he hath, 
have time out of mind had and uſed to have common 
of paſture in ſuch a place, being the land of another, c. 
And as a preſcription is a title or claim of a real intereft or 
profit in the land of another perſon, it muſt be pleaded ac- 
cording to certain rules; and they are not like cuſtoms, 
or improper preſcinptions, that are by way of diſcharge, 
or for eaſements, or for matters of perſonal exemption 
or privilege. Hood's Infl. 298, 299. 

A preſcription may be laid in ſeveral perſons, where it 
tends only to matters of eaſement or diſcharge; tho' not 
where it goes to matter of intereſt or profit in aliens ſolo, 
for that is a title, and the title of one doth not concern the 
other; therefore ſeveral men having ſeveral eſtates, cannot 
join in making a preſcription. 1 Mad. 74. 3 Med. 
2.50. 
The word eaſement is a genus to ſeveral ſpecies of li- 
berties, which one may have in the foil of another, with- 
out claiming any inteheſt in the land itſelf; but where the 
thing was ſet forth in a preſcription to catch fiſh in the wa- 
ter of another, Sc. and no inſtance could be given of a 
preſcription for ſuch a liberty by the word eaſement, a rule 
was made to ſet the preſcription right, and to try the me- 
rits. 4 Med. 362. 


[a treſpaſs for breaking the plaintiff's cloſe, the de- 


fendant preſcribed, that the inhabitants of ſuch a placep 
time out of mind, had uſed to dance there, at all times of 
the year, for their recreation, and ſo juſtified ; iſſue be- 


PRE 


was objected againſt it, that a pre/cription to dance in the 
freehold of another, and ſpoil his graſs was ill, eſpecially 
as laid in the defendant's plea, viz. At all times cf the year 
and not at /eaſonable times, and for all the inhabitants 
who tho' they may preſcribe in eaſements which are ne. 
ceſlary, as a way to a church, &c, they cannot in 
eaſements for pleaſure ONLY : But adjudged, that the pr. 
ſeription is good, iſſue being taken on it, and found for 
defendant, altho' it might have been ill on demurrer, 1 
Lev. 175. 2 Nel. 1280. 

A cuſtom that the farmers of ſuch a farm have 
found ale, Sc. to ſuch a value at perambulations, ws 
held naught ; becauſe it is no more than a preſcription 
in-occupiers, which is not good in matter 10 charge the 
land. 2 Lev. 164. | 


in ſuch a pit, the foil of V. R. it was doubted whe. 
ther this was good or not, tho it was to repair the high. 
way; but the inhabitants may preſcribe for a way, and 
by conſequence for NECESSARY MATERIALS 19 repair it 
2 Lutw. 1346. | 

Defendant pleaded, that within ſuch a pariſh, all oc- 
cupiers of a certain cloſe habent, & habere conſueverun, 
a way leading over the plaintiff's cloſe, to the defendant's 
houſe ; this was held ill, for it is not like a preſcription to 
a way to the church or market, which are neceſlar, 
S pro bono publico. 2 Ventr. 186. | 

Where a man preſcribes for a way to ſuch a cloſe, he 
muſt ſhew what intereſt he hath in the cloſe : Aliter if he 
preſcribes for a way to ſuch a field ; becauſe that may be 
a common field by intendment. Latch. 160. 

Plaintiff declared, that the occupiers of the adjoining 
field have, time out of mind, repaired the fences, which 
being out of repair, his beaſts eſcaped out of his own 
ground, and fell into a pit; it is good, without ſhewing 
any eſtate in the occupiers, but it had not been ſo if de- 
fendant had preſcribed. 1 Ventr. 264. 

Preſcription,” &c, to take underwood growing on the 
lands of another, o make bedges, is not good. 1 Len, 

313. 5 

A man may claim a fold-courſe, and exclude the owner 
of the ſoil by preſcription. 1 Saund. 153. But a diverſty 
has been taken where a preſcription takes away the whole 
intereſt of the owner of the land; and where a particular 
profit is reſtrained: In one caſe it is good, in the 
other void. 1 Leon. 11. 25 

If a perſon preſcribes for common appurtenant it is ill, 
unleſs it be for cattle Jevant & couchant, Ac. And the 
reaſon is, becauſe by ſuch a preſcription the party claims 
only ſome part of the paſture, and the quantum is a/cer- 
tained by the levancy and couchancy, the reſt being left for 
the owner of the oil therefore if he, who thus preſcribes, 
ſhould put in more cattle than are levant and couchanton 
his tenement, be is a treſpaſſer. Noy 145. 2 Saund. 


324- 
In a preſcription to have common, the jury found it to 


tire, whereof the payment of one penny is parcel; which 
ought to be entirely alledged in the pre/criprion in the plea, 
or it will not be good. CY. Elx. 563, 564. But where 
the payment is collateral from the preſcription, a preſcfip- 
tion may be good without alledging it. Cy. Eliz. 405. 
It was a queſtion, Whether a toll, independent of mar- 
kets and fairs, might be claimed by preſcription, without 
ſhewing that the ſubject hath ſome benefit; and ſome ar- 
' guments were brought for it, from an authority in Dy” 
352. Tho' by Holt this preſcription cannot be good, “ 
cauſe there was no recompence for it; and every preſertp- 
tion to charge the ſubject with a duty, muſt import ſome 
benefit to him who pays it; or elſe ſome reaſon m 
ſnewed why the duty is claimed. 4 Mad. 319. 5 
A court-leet is derived out of the hundred ; ard i 3 
man claims a title to the leet, he may preſcribe that he = 
his anceſtors; and all thoſe whoſe eſtate he hath in 
hundred, time out of mind had a leet. 1 Inft. 125. of 
There may be a preſcription for a court to hold p_ 
all actions, and for any ſum or damage, and it u. = 
good. Jenk. Cent. 327. If a court held by preſcript! h 


is granted and confirmed by letters patent; this * 


ing taken on this preſcription, defendant bad a verdict, it 


| Preſcription by the inhabitants of a pariſh 10 dig gravy] 


be paying every year a penny: Here the preſcription is e- 
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not deſtray the preſcription, but it is ſaid the court may 
be held by preſcription as before. 2 Roll. Abr. 271. 

A grant may enure 4s 4 confirmation of a preſcription ; 
and the preſcription continue unaltered by a new char- 
ter, Sc. where the charter is not contrary to the preſerip- 
tion, Moor $18, 820. But in ſome cales it is intended, 
that a preſcription ſhall begin by grant: and as to pre- 
ſcriptions in general, the law ſuppoſes a deſcent, or pur- 
chaſe originally, Co. Elix. 09. 1 Inf. i13. 

Every preſcription is taken ftriftly : And a man ought 
not to preſcribe to that which the law of common right 
gives. 3 Leon. 13. Noy 20. 

A preſcription muſt have a lawful commencement, and 
peaceable poſſeſſion and time are inſeparably incident to 
it. 1 Inf. 113. Tho' a title gained by cuſtom or pre- 
ſcription, will not be loſt by interruption of the poſſeſſion 


for ten or twenty years; but it may be lot by interruption 


in the right. 1 Inſt. 114. 2 Inſt. 653. 

Preſcription at Common law, is time out of memory of 
man; and by fatute, where a certain time is limited, as 
from the reign of Rich. 1, Sc. Co. Lit. 115. See Black. 
Om. 2 V. 263. As to preſcription by corporations, ſee ib. 
17. 472. and as to the time of preſcription, ſee ib. 2 V. 31. 
Preſcriptions for repairing highways, ſee Highway. 

PRESCRIPTIONS AGAINST ACTIONS AND 
STATUTES, The 7 Hen. 8. ordains, That four years be- 
ing paſt after the offences committed, provided againſt by 
this ſtatute, no ſuit can be commenced. 

By 31 Eliz. cap. g. all actions, Sc. brought on ſtatutes, 
the penalty whereof belongs to the King, ſhall be brought 
within tuo years after the offence done, or ſhall be void. 
And the ſtat. 23 Elix. cap. 1. enacts, that offences com- 
priſed in that ſtatute, &c. are determinable before juſtices 
of peace and aſſiſe, within a year and a day after the of- 
fence, Sc. fo that whoever offendeth againſt any of theſe 
ſtatutes and eſcapes unqueſtioned for, four years, two, 
or one year, may be ſaid to preſcribe againſt the actions 
and puniſhments ordained by thoſe ſtatutes: And thereare 
other ſtatutes which have the like appointments or limi- 
rations of time, whence may ariſe the like preſcription 
and bar. 4 Rep. 84. 2 Inft. 652. Vide Action. 

Preſcription by the Ecclefiaſtical Law, as to tithes, Ec. 
See Modus Decimandi. 

PRESENCE. Sometimes the preſence of a ſuperior magi- 
ſtrate, takes away the power of an inferior. 9 Rep. 118. 
And the preſence of one may ſerve for all the feoffees or 
grantees, c. 3 Rep. 26. When preſence of a man, in 


the place where an offence is done, may make him guilty, 
vide Acceſſary. 


PRESENTATION, ( Preſentatio) Is properly the act of 


a patron, offering bis clerk to the biſhop of the dioceſe, 10 be 
mſtituted in a church or benefice of his gift, which is void. 
2 Lil. Abr. 381. 

Anciently pre/entation was ſaid to be in the biſhop of 
common right, till ſince it has been indulged to the laity, 
to encourage them to build and endow churches; and now 
if the patron neglects to-preſent to the church, then this 
Tight returns to the biſhop by lapſe, &c. 1 Nelſ. Abr. 

An alien born cannot preſent to a benefice in his own 
right; for if he · purchaſe an advowſon, and the church 
becomes void, the King ſhall preſent after office found 
that the patron is an alien. 2 Nelſ. 1290. And by ſta- 
tute no alien ſhall purchaſe a benefice in this realm; nor 
occupy the ſame, without the King's licence, on pain of 
a præmunire. 7 R. 2. cap. 12. 

Pupiſis are diſabled to preſent to benefices, and the uni- 
verſities are to preſent, Sc. But a Popiſh recuſant may 
grant away his patronage to another, who may make pre- 
ſentation, where there is no fraud. Stat. 3 Fac. 1. 1 W. 


GM 1 Jon. 19. ö 

All perſons who have ability to purchaſe or grant, have 
likewiſe ability to preſent to vacant benefices: but a dean 
and chapter cannot preſent the dean; nor may a clergy- 
man who is patron preſent himſelf, tho' he may pray 2 
— 8 by the ordinary, and the admiſſion ſhall be 


An infant may preſent, becauſe guardians have not 
Power to do it in right of the beir; a guardian in ſocage 
cannot preſent to a church, he being not to meddle with 
Uy thing, but for what he may account, which he cannot 
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do for a preſentation, for he is to take nothing for it: If 
a feme covert hath title to preſent, the pre/entation ought 
to be in the name of huſband and wiſe, and not by her 
alone; or he may preſent in his own name during cover- 
ture: Qparceners are but as one patron, and ought to 
agree in the preſentation of one perſon; if they cannot 
agree, the eldeſt ſhall pre/ent firſt alone, and the biſhop is 
obliged to admit her clerk, and afterwards the others in 
their order ſhall prefer their clerks ; jointenants and tenants 
m common muſt regularly join in preſentation, and if either 
preſent alone, the biſhop may refuſe his clerk, as he may 
alſo the clerk preſented by the major part of them; but if 
there are two jointenants of the next avoidance, one ma 
preſent the other, and two jointenants may pre/ent a third, 
but not a ſtranger. ; 

The next preſentation was granted to four -perſons, & 
eorum cuilibet conjunttim & drvifſim, Cc. And the church 
becoming void, one of the grantees alone preſented one of 
the others ; and it was adjudged, that this pre/entation by 
one was good. 

When an aggregate corporation preſents, it muſt be un- 
der their common ſeal, and by the true name of their cor- 
poration, The King may preſent by letters patent under 
the Great Seal, and by theſe words, viz. Damus & con- 
cedimus ; for this amounts to a warrant for the biſhop to 
admit the clerk; it is ſaid the King may preſent by word, 
or in writing under any ſeal, who cannot do any other 
legal act but by matter of record; and in the opinion of 
ſome, the King may preſent to a church by his letter ſent 
to the ordinary to inſtitute and induct ſuch a one his 
clerk to the living; but the moſt ſecure way is to have 
a preſentation under the Great Seal. If a rector is made 
biſhop, the King ſhall pre/ent to the rectory, unleſs he 
grant to the biſhop, before he is conſecrated, a diſpenſation 
to hold it with his biſhoprick ; and if an incumbent of a 
church is made a biſhop, and the King pre/ents or grants 
that he ſhould hold the church in commendam, which is 
quaſi a preſentation, a grantee of the next avoidance or 
Preſentation hath loſt it, the King having the next pre/enta- 
tion. If the King preſent to a church by lapſe, where he 
ought to preſent pleno jure, and as patron of the church, 
ſuch a preſentation is not good; for the King is deceived 
in his grant, by miſtaking his title, which may be pre- 
judicial to him; the preſenting by lapſe intitling only that 
preſentation : The Lord Chancellor preſents to the King's 
benefices under 20 J. Sc. 2 Roll. Abr. 354. 3 Inft. 

1 Inſt. 186. 2 Nelſ. Abr. 1288, 1290. 2 Lill. 


351. : | 
55 Phe King may repeal a pre/entation, before his clerk is 
inducted ; and this he may do by granting the 2 
tation to another, which without any farther ſignification 
of his mind is a revocation of the firſt preſentation. Dyer 
293 360. * . 

A patron may revoke his preſentation before inſtitution, 
but not afterwards; a preſentation being no more than a 
power given to the ordinary to admit the clerk, and if 
the patron die before induction, his preſentation is deter- 
mined, Burt this was in the caſe of the King ; for in the 
caſe of a common perſon, if he die after inſtitution, and 
before induction, the preſentation is not determined by his 
death. Latch. 191. Dyer 248. | | 

If two patrons preſent their clerks to a church, the 
biſhop is to determine who ſhall be admitted by a jus 
patronatus, &c. And two patrons pretending a title to 
preſent, one of ther prtſented M. R. but the biſhop refuſed 
inſtitution ; whereupon he ſued in the court of audience 
of the Archbiſhop, and had an inhibition to that biſhop, 
and on that ſuit he obtained an inſtitution by the arc 
biſhop, on which he was inducted; afterwards the biſhop 
who was inhibited, granted inſtitution upon the preſenta- 
tion of the other patron, and his clerk was likewiſe induct- 
ed; and thereupon V. R. who had been inſtituted and 
inducted before, on a motion procured a prohibition, be- 
cauſe by the firſt induction the incumbency was deter- 
mined : So that guoad the incumbence, the prohibition 
was granted, but not as to the contempt of the ordinary 
after he had been inhibited. Moor 499. | 

The father was incumbent, and after his death the pa- 
tron preſented his ſon, who was refuſed by the biſhop, be- 
cauſe by the Canon law Nlius non poteſt ſuccedere patri in 

eadem 


 tadem-ecclefia, and the patron preſented another 
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then the ſon, ho was firſt pręſentad, obtained a diſpenſa- 
tion uon ohfante the canon; but the ordinary admitted 
the ſecond pręſentee, who was alſo inſtituted and inducted; 
-thereupon-the ſon: ſued him and the biſhop in the Spiri- 
tual court, but a prohibition was granted: Laich 191. 
A clerk may be refuſed by the biſhop, F #he patron 15 
excummunicate :; ox if the clerk is not perſona tdonea, which | 
includes ability of learning, and honeſty in converſation, | 
Se. But in a quare impedit brought * the biſhop for 
refuſal of a clerk, he muft ſbew the cauſe of bis refuſal 
ſpecially. and directly; and becauſe the clerk is of ill life, 
or a ſchiſmatick in general, is not ſufficient, without ſhew- | 
ing what crimes, or fort of ſchiſm he has been guilty of: 
And the temporal court then will judge whether the cauſe 
be juſt or not; and if the party denies the ſame, the court 


may write to the metropolitan to examine the matter, 


and certify; and tho' the matter be of a ſpiritual nature, 
it ſball be tried by a jury For whether the cauſe be tem- 
poral or ſpiritual, the examination of the biſhop concludes 


not the clerk ; he is judge of the ability, but not the 
ultimate judge: but in caſe of refuſal for inſufficiency in 


learning, it hath been adjudged, that the ordinary is not 
accountable-to any temporal judge; and that in /itera- 


tura minus fufficiens, Sc. is a good plea, without ſetting. 


forth the kind of learning, or degrees of it. 5 Rep. 58. 
2 Inſt. 631.' 3 Lev. 311. Show. 88. Wood's Infl. 3a, 
33. That the pre/entee has a benefice already, is no good 
cauſe of refuſal, Fc. 1 Roll. Abr. 355. | 

If the biſhop refuſes to admit the clerk preſented, he 
muſt give notice of his refuſal, with the cauſe of it forth- 
with; and on ſuch notice the patron muſt pre/ent another 
clerk, within fix months from the avoidance, if he thinks 
the objection againſt his firſt clerk contains ſufficient 

cauſes of refuſal; but if not, he may bring his quare im- 
pedit againſt the biſhop. 2 Roll. Abr. 364. And where 
achurch becomes void by deprivation by the Canon law, 
or reſignation, the patron muſt have notice from the ordinary, 
to preſent another perſon : But if the church becomes void 


by the act of God, as death of the incumbent; or by 
creation, or ceſſion, Cc. the patron is bound to take no- 


the avoidance, and to preſent, Sc. Wood's| 


: 


tice himſelf of 
2. 154- | 
If a defendant, or any ſtranger, pre/ents a clerk pending 
a quare impedit, and afterwards the plaintiff obtains judg- 
ment, he cannot by virtue of that judgment remove him 
who was thus preſented; but he is to bring a ſcire facias 


againſt him to ſhew cauſe quare executionem non habet; and 
then, if it be found: that he had no title, he ſhall be a- 


The way to prevent ſuch a preſentation, is to take out 


a ne admittas to the biſhop; and then the writ guare in- 


cumbravit lies, by virtue whereof the incumbent ſhall be 
amoved, and put to his quare impedit, let his title be what 
it will; but if a ne admittas be not taken out, and another 
incumbent ſnould come in by good title pendente lite, he 
ſhall hold it. Sid. 93. 2 Ce. 99. 
A man muſt ſet forth a preſentation in himſelf, or thoſe 
under whom he claims, in a quare impedit ; and it ought 
to be alledged in bim who hath the inberitance- And when 
fx months paſt hanging the writ, &c. by the diſturbance 


of any one, fo that the biſhop hath a right to preſent by 


lapſe, damages ſhall be recovered by two years value of 


the church, if the perſon loſe his preſentation; and if he 


Tecovers his preſentation within the fix months, ages 
to half a year's value, Fc. 2 Iyft. 362. Yaugb. y, 57. 
Cro. Eliz. 518. 13 Ed. 1.c.5. | | 
Where a perſon gets the fee to his preſentation, which 
is his title, he muſt in his declaration alledge the pre/enta- 
tion to be tempore pacis, or it may be intended to be tem. 
Pore belli, and then. it is no title; but where the bare pre- 
ſentation is not his title, but only in purſuance of a former 


right, in ſuch caſe he may 3 it generally: As for in- 


ſtance; where he declares that A. B. was ſeiſed of the man- 
or of D. as of fee, to which an advouſon was uppendant, 
and that being fo ſeiſed he preſented W. R. and after- 
wards granted the next avoidance to the plaintiff, thig is 
good, for plaintiff ſhews a precedent right, and doth not 
make the preſentation itſelf his title. 1 130, 2 Mod. 
183. 3 Salk, 280. e 
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. Ha church becomes void in be life: img pf a biſhoj, 


he cannot deviſe the next preſentation; but if the biſhc 

or any incumbent of a church, -hath the avowſon in fe, 
and ben either of them deviſeth, that on the next avoid. 
ance his executor ſhall pręſent; this is good, tho? they 
deviſe the inheritance to another. Dyer 285. + 

When a biſhop hath a preſentation in right of his bi. 
ſhoprick, and dies, his executor, nor heir, ſhall noi 
have the void turn; but the King, in whoſe hands are the 
temporalties, and he hath a right to preſent on an 
avoidance after the ſeizure, on death of the biſhop ; tho 
where an incumbent was ſeiſed of the advowſon in fee, and 
died; on a queſtion who ſhould preſent, either his heir or 
executor, the advowſon not deſcending to'the heir till 
after the death of his anceſtor, and immediately upon his 
death the church was void, therefore that avoidance was 
veſted in the executor; it was adjudged, that the heir ſhall 
preſent, becauſe the deſcent to him, and the avoidance tg 
the executor, happened at one and the ſame inſtant, and 
where two titles concur in an inſtant, the elder title ſhall 
be preferred. 3 Lev. 47. | 

A grant was made of the next preſentation to a church, 
the grantee died, and then the church became void; and 
it was held, that the executor of the grantee ſhall haye 
the preſentation as a chattel, Glanvil, lib. 6. c. 3. 2 
Nel/. Abr. 1286. But in quare impedit, defendant pleaded, 
that the patron granted the next preſentation to B. B. who 
died, and made his executor, who preſented the defendant, 
iſſue was taken upon non conceſſt, and the jury found, that 
the patron granted the preſentation to B. during his 
life, and that he died before the church became void, 
adjudged that this was not an ab/olute grant of the next 
preſentation, but reſtrained during the life of the grante, 
wherefore it ſhall not go to the executor, unleſs the church 
became void in the life-time of the teſtator. Cro. Car. 363, 

Tenant in tail of an advowſon, and his ſon and heir, 
Joined in a grant of the next preſentation, tenant in tail 
died; this grant was held void as to the ſon and heir, 
becauſe he had nothing in the advowſon at the time that 
he joined with his father in the grant. Hob. 45. 

The right of preſenting to the next avoidance, may be 
deviſed by will to any perſon; and by deed, the next 
avoidance of a church may be granted, where the church 
is then full; alſo whilſt a church is void, the next avoid- 
ance that ſhall happen, or the inheritance of the adrow- 
ſon may be granted away, and by deed or grant, the 
right of preſenting will paſs : but the void turn itſelf is 
not grantable by any common perſon, tho! it may be 
granted by the Ling, and be good; for it is a meer ſpiri- 
tual thing annexed to the perſon of the patron, and during 
the time of the vacation it is a thing in right and in action, 
the fruit and execution of the advowſon, not the advow- 
ſon itſelf. 2 Co. 371. . Clergym. Law 154. | 

As a void turn is not grantable ; ſo if two have a grant 
made to them of a next avoidance, and after the church 
is void, one releaſe all his right and title which he 
had in the advowſon and preſentation to his companion, 
who preſents to the church, this preſentation is void; be- 
canſe after the avoidance, the intereſt was attached in 
both, and both had a power to preſent, which could no 
more be releaſed by one to the other, than it could be 
granted in that manner, being but 4 fili, and mt 4 
chattel Ix pos8ESSION : But a releaſe in this caſe may 
be good, if it be made before the church is void; ard 
the party to whom made may preſent, Sc. 1 Aud. 223. 
3 Co. 173. Moor 467. 1 a 

If a preſentation itſelf bears date whilſt the church is 
full of another clerk, it is void: And where two or more 
have a title to preſent by turns, one of them preſents, - 
clerk is admitted, inſtituted and inducted, and afterware 
deprived, he ſhall not preſent again, but that preſentation 
ſhall ſetve his turn: tho' where the admiſſion and _— 
tion of his clerk is void, there the turn ſhall not be ſerved; 
as if after induction he neglects to read the M 
articles, &c. his inſtitution is void by the Stel. 13 75 
and the patron may preſent again. F. N. B. 33. 5 
Obe right of Nite 15 « church, may pat from 

right o en 3 
one ſeiſed of the och by ths patron's acknowledge 4 


| a ſtatute, Sc. which being extended, if the church be- 


comes void, during the conuſee's eftate, the conuſee may 
preſent. Owen 94. HS 

Every church living is to be given and received by pre- 
ſentation, collation, &c. And wherever a writ of quare 
impedit, or right of advowſon will lie for any man oh a 
diſturbance ; there he hath a right to the preſentation for 
that time at leaſt, 1 Shep. Abr. 240, 241. ; 
Where the patron of a church hath an eſtate in the 
manor or other thing to which it is appendant, or has it 
in groſs for life or years only ; if the church becomes void 
during his eſtate, he may preſent to it : Or he may grant 
the next avoidance to an for a term ; and this will be 
good, if it happen in the time. But if one be diſſeiſed 
of his manor, and the diſſeiſor die ſeiſed, and after the 
church become void; in this caſe the diſſeiſee cannot pre- 
ſent till he hath recontinued the manor, but before the 
dying ſeiſed he might do it. Co. Lit. 120. 8 Rep. 145 
Dyer 29.  Plowd. 500. 

A preſentation by a perſon who had not right, at Com- 
mon law, put the rightful patron out of poſſeſſion, and 
obliged him to bring the writ of right of advowſon, &c. 
And preſentment by uſurpation, and admiſſion upon it, 

ins the fee to the preſentor, till he be evicted by action. 
6 Rep. 30. 1 And. 300. Tel. gi. 

One may not make a deputy to preſent for him: And 
yet a preſentation by a proctor is ſaid to be good, as if 
done by the party himſelf. F. N. B. 35. If a man pre- 


ſent in time of war, the law hath ſuch d to the ori- 
ginal act, viz. the | noon, that all which follows 
thereon is void. 6 Ed. 3. 41. 2 Rep. 93. 


Where a common perſon is patron, he may preſent 
by parol ; as well as by writing to the biſhop. . Co. 
Lit. 120. A preſentation doth not carry with it the for- 
mality of a deed ; but is in the nature of a letier miſſive, 


by which the clerk is offered to the biſhop; and it paſſeth | the 


no intereſt, as a grant doth, being no more than a recom- 
mendation of a clerk to the ordinary to be admitted. 
Young Clergym. Lawyer 17, 18. But where a plaintiff 
declared upon a grant of the next pre/entation, and on 
ojyer of the deed it appeared to be only a letter written 
by the patron to the father of the plaintiff, that he had 
given his ſon the next preſentation ; adjudged, that Iv 
would not paſs by ſuch letter, without a formal deed. 


Owen 47. 
Where the crown has a right to preſent on promoting | 


the incumbent to a biſhoprick, it is not neceſlary to be 
done during the life of the promotee, 2 Strange 841. 
See Black. Com. 1 V. 389. 2 V. 23. As to Preſenter 
Advowſons, ſee ib. 2 V. 22. 


Form of a Preſentation to a Benefice. 


Everendo in Chriſto Patri & Domino, Domino B. Per- 
miſſione Divina Epiſcopo S. Sc. ejus vel in Abſentia 
Vicario ſuo in Spiritualibus Generali, aut alii cuicungue in 
bac parte ſufficientem Authoritatem babenti; Prenobilis A. B. 
Baro de, &c verus & indubitatus Patronus Reftorie Eccle- 
fie Parochialis de, &c. Salutem in Domino Sempuernam. Ad 
Ecclejiam Parochialem de, Ic. prædicl. veſtræ Dioceſeos mod) 
per mortem naturalem C. D. ultimi incumbentis ibidem va- 
cantem, & ad meam Præſentationem plens jure ſpectantem, 
diletlum mibi in Chriſto E. F. Clericum, Artium Magiſtrum, 
Paternitati veſtræ Præſento, humiliter ſupplicans ut prefa- 
tum E. F. ad diftam Ecclefiam admittere, igſuniq; in Recto- 
11am ejuſdem Ecclefie Inftitui & Induci facere, cum ſuis ju- 
ribus & pertinentits Untverfis, cæteraq; omnia & fingula per- 
agere & adimplere in hac parte, que ad veſtrum munus 291 
copale pertinere videbuntur, dignemini cum favore. In cujus 
rei Teftimonium, his l'ræſentibus figillum meum appoſui. 
Dat" die, Sc. Anno Regni, Sc. Annog; Dom. 1727. 


A Grant of the next Preſentation to Church. 


2 all io whom theſe preſents ſba'l come, A. B. of, 
. Rc. the true and undoubted patron F the reflory or 
pariſh church of D. in the county and dioceſe of, &c. ſends 
greeting. Know ye, that the ſaid A. B. for divers good 
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granted and confirmed, and by theſe preſents, doth for bim and 
bis heirs, give, grant and confirm unto C. D. of, &c. his exe- 
eutors, pats” Heeed and affigns, tho firſt and next aduow- 
ſon, preſentation, free diſpaſition and right of patronage, of 
and to the parſonage, rectory, or pariſh church of D. afore- 
Said, wilh all its appurtenances, with full power and au- 
thority th and for the ſaid C. D. his executors, adminiftr a- \ 
tors and affigns, 19 preſent a learned and fit perſon to the 
ſaid parſonage, rectory, or pariſh church, with al! its rights 
and appurtenances, whenſoever the ſame ſhall firſt and next 
bapr en to become void, by the death, refignation, c:fſicn, or 
deprivation of E. F. the preſent incumbent, or otherwiſe hows- 
ever; and to do and perform all and every other af and acts, 
thing and things whatſoever, in order to the ſame, in as full 
and ample manner, 10 all intents and purpoſes, as the ſaid 
A. B. or bis being might, or hereafter could have done, if 
this preſent grant had not been made. In witneſs,” Sc. 


| 


Right of preſentation may be forfeited in ſeveral caſes* 
As by attander of the patron, or by cutlawry, and ther 
the King ſhall preſent ; and if the outlawry be reverſed, 
where the advowſon is forfeited by the outlawry, and the 
church becomes void after, the preſentation is veſted in the 
crown ; but if at the tinie of the outlawry the church 
was void, then the preſentation is forfeited as a chattel, 
and on reverſing the ſame, the party ſhill be reſtored to it. 
By azpropriation without licence from the crown, right of 
preſentation may be forfeited ; tho' the inheritance in this 
caſe is not forfeited, only the King ſhall have the preſenta- 
tion in nature of a diſtreſs, till the party hath paid a fine 
for his contempt. By alienation in fee of the advowſon, 
by a grantee for life of the next avoidance, a preſenta- 
tion is forfeited ; and after ſuch alienation the grantor 
may preſent, but then he muft enter for the forfeiture of 
grantee in tbe life-time of the incumbent; to determine 
his eſtate before the preſentation veſts in him on the iticum- 
bent's death. And by fmony it may be likewiſe forfeited 
and loſt, where any perſon for money, &c. preſent to a 
benefice. Moor 269:  Plowd: 299. 2 Roll. Abr. 252. 
Stat: 31 Eliz. See Advowſon, Patron, Simony, &c. 

PRESENTEE, The cletk preſented to a church by t 
patron.. In out ſtatutes there is mention of the King's 
a ot, that is; he whom the King preſents to a benefice. 
13 . % 12 8 | 
PRESENTMENT; Is a mere denunciation of jurors; 
or ſome officers, &c. (without any information) of an of- 
fence inquirable in the court whereto it is preſented. Lamb. 
Eiren. lib. 4. c. 5. Or preſentment is an information made 
by the jury in a court, before a judge who hath authority 
to puniſh an offence : It is that which a grand jury finds 
and preſents to the court, without any bill or indictment 
delivered; and it is afterwards reduced into the form of 
an indictment. 2 Inſt. 739. 5 

The preſentmett is drawn up in Engliſb by the jury, in 
a ſhort note, for inſtructions to draw the indictment by; 
and differs from an indictment, in that an indictment is 
drawn up at large, and brought ingroſſed to the grand 
jury to find, 2 Lill. Abr. 353. 

There are preſentments of juſtices of peace in their ſeſ- 
ſions, of offences againſt ſtatutes, in order to their puniſh- 
ment 1n ſuperior courts; and preſentments taken before 
commiſſioners of ſewers, Sc. But a preſentment of com- 
miſſioners of ſewers was quaſhed, becauſe it did not ap- 
pear in the preſentment by what authority the commiſ- 
ſioners did fit who took the preſentment, or that any of 
them were of the gu-rum, as directed by ſtatute. Hill. 1649. 
And preſentments are made in courts ket and courts ba- 
ron, before ſtewards; and in the latter of ſurrenders, 
grants, &c. Alſo by conſtables, church-wardens, ſur- 
2 of the highways, Fc. of things belonging to their 
offices. See Black. Com. 2 V. 369. 4 V. 298. 

PRESIDENT, (Pre/es) ls uſed tor the King's lieute- 
nant in any province, as Preſident of Wales, &c; | 

PRESIDENT OF THE COUNCIL, Relates to the 
function of the perſon, and is the fourth great officer of 
ſtate: He is as antient as the reign of King Jobn; and 
hath ſometimes been called Principalis Conſiliarius, and 
other times Capilalis Confiliarius. 1 

The office of Fręſident of the Council was ever granted 


ay 


caules and conſiderations him thereunto moving, hath grven, 


by letters patent under the Great Seal durante bene placito ; 
> WE and 


* £ * , 
on * 
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ad this. officer is to attend on the King, to propoſe bu- 
nets at the council table, and report to. his Majeſty the 
- tranſactions there: Alſo he may aſſociate the Lord Chan- 
cellor, Treaſurer and Privy Seal, at naming of ſheriffs ; 
and all other acts limited by any ſtatute, to be done by 
them. 21 H. 8. c. 20, See Black. Com. 1 V. 230. 

- PRESS, (Liberty of the) See Black. Com. 4 V. 5. 

PRESSING, for /ea-ſervice. In time of war, the King 

has power to impre/s ſeamen ; tho' he ought not to impriſon 
them. Comber. 340. But watermen withdrawing them- 
felves during the time of predling, Hell be liable to im- 


priſonment, Sc. Stat. 2 Sg G | 
Where a man receives. preſs money to ſerve the Kin 
and is delivered over to a captain; (not common pr 
maſters) if he runs away without licence, it is felony, 
having benefit of clergy, by the ) Hen. 7. cap. 1. Hale's 
Hiſt. F. C. 698. | 
Every perſon who ſerves in any merchant ſhip belong- 
ing to the ſubjects of Great Britain, being fifty-five years 
age, or under eighteen ; and alſo every foreigner in 


ſuch ſhips are privileged from being preſſed into his NMa- 


jeſty's ſervice; and all others of any age, for the ſpace of 
two years after their firſt going to ſea ; but apprentices 
are thus exempted three years. Stat. 13 Geo. 2. cap. 17. 
See Navy. 1 
It is not improper to obſerve, that the power of im- 
reſfing men for the ſea ſervice by the King's commiſſion, 
= been a matter of diſpute, and ſubmitted to, with great 
reluQtance, tho' (as obſerved by Blackſtone 1 V. 418.) it 
hath been very clearly and learnedly ſhewn, by Sir M+- 
chael Fofter, that the practice of impreſſing and granting 
powers to the admiralty, for that purpoſe, is of very an- 
tient date, and hath been uniformly continued by a regular 
ſeries of precedents to the preſent time : whence he con- 


cludes it to be part of the Common law. See Feofer”'s 
| 8 7 fo. 54. Broadfoot's caſe. 
PRESSING TO DEATH. See Mute, and Black. Com, 


47. 323. 
| PREST, Is uſed for a duty in money, to be paid by the 
ſheriff on his account, in the Exchequer, or for me 
left, or remaining in his hands. 2 & 3 Ed. 6. cap. 4. 
— PRESTATION MONEY, (Preftatio, a paying or per- 
forming) Is a ſum of money paid by archdeacons yearly 
to their biſhop pro exteriore juriſdictione — Et fint quieti 4 
præſtatione muragii. Cart, H. 7. Burgenſ. Mount-Gomer. 
Preſtatio was alſo antiently uſed for purveyance. See 
a 5 book on that ſubje&, pag. 222. And ſee Spiri- 
tualties. 

PREST-MONEY, Is ſo valled from the French word 

. preft, that is, promptus, expeditus, for that it binds thoſe 

"who receive it, to be ready at all times appointed, being 
meant commonly of ſoldiers. 18 H. 6. 19. 7 H. J. 1. 
3 H. 8. 5. and 2 Ed. 6. 2. | 
PRESUMPTION, ( Pre/ſumptio) Is a ſu 
nion or belief previouſly formed; and is © ſorts; 
1. Violent, which is many times a full proof; as if one be 
killed in a houſe, and a man is ſeen tq come out of the 
houſe with a bloody ſword, and no other perſon was at that 
time in the houſe; this, tho' but preſumption, is as a 
proof. 2. Probable, which hath but a ſmall effect. 3. Le- 
vis, ſeu temeraria, which is of no prevalence at all: So 
in caſe of a charter of feoffment, if all the witneſſes to 
the deed be dead; the violent preſumption, which ſtands 
for a proof, is cantinual and quiet poſſeſſion. Co. on Lit. 


tion, opi- 


lib. 1. c. 1. ſe. 1. Præſumptio flat in dubio, it is doubted ; 


of, 25 2 * 22 quatenus in contrarium 
nulla eſt probatio, ut regula ſe habet, ſtabitur præſumptio 
donec probetur in alle 1 — ph 2 

If defendant pleads payment to a bond, and it appears 
that the debt is long ſtanding by the bond, and hath not 
been demanded, nor intereſt paid for many years, it ſhall 
be preſumed that the money is paid, tho' the plaintiff 
hath the bond in his cuſtody : Alſo if a rent be behind 
and in arrear for twenty years, and the landlord gives a 
— * the 2 [your oy s due, all the reſt is pre- 
umed to be paid, Sc. 1 nfl. . Wood's Infl. 599. 

Where many houſes are let b — leaſe, the — 
preſume that the leſſee is in poſſeſſion of them all, if he 
be in poſſeſſion of any one of them, and the contrary doth 
not appear to the court: So in other caſes, tho preſump- 


ton is what may be doubted of, yet it ſball be 


P R 1 


truth, if the contrary be not proved. 2 Lill. Abr. 35. 
But no preſumptions ought to be admitted againſt the 
praſirmprions of law, and wrong ſhall never be preſume, 
- 232, 273» 

If the eldeſt ſon be beyond ſea at the death of the an- 
ceſtor, and the youngeſt enters into the land, he is not 
accounted in law a diſſeiſor; becauſe the law Preſumes, 
that he preſerves the poſſeſſion for his brother , but if on his 
brother's return he keeps him out of poſſeſſion, then the 
law looks on him as a diſſeiſor. Lat. 68. 

Where the law intruſts perſons with the execution of ; 
power, the court ought to give credit to them in the exe. 
cution of that power; tho if they make a falſe retum, 
whereby the party and juſtice are abuſed, they may be 
puniſhed. 12 Mod. 382. See Black. Com. 3 V. 311. 

PRESUMPTIO, Was antiently taken for intruſion, ot 
the unlawful ſeizing of any thing. Leg. Hen. 1. c. 11. 

PRESUMPTIVE EVIDENCE OF FELONY, Should 
be admitted cautiouſly ; for the law holds, that it is better 
that ten guilty perſons eſcape, than that one innocent (uf. 
fer. And Sir Matthew Hale in particular lays down two 
rules, moſt prudent and neceſſary to be obſerved : 

1. Never to convict a man for ſtealing the goods of z 
perſon unknown, meerly becauſe he wall gave go account 
how he came by them, unleſs an actual felony be proved 
of ſuch goods: And a | 

2. Never to convidt any perſan of murder or nun- 
ſlaughter, till at leaſt the body be found dead; on ac- 
count of two inſtances he mentions, where perſons were 
executed for the murder of etters, who were then alive, 
but miſſing. 2 Hal. P. C. 290. 

PRESUMPTIVE HEIRS, Are ſuch, who, if the an- 
ceſtor ſhould die immediately, would in the preſent circum- 
ſtance of things be his heirs ; but whoſe right of inheritance 
may be defeated by the contingency of ſome nearer heir 
being born As a brother, or nephew, whoſe preſumptive 
ſucceſſion may be deſtroyed by the birth of a child; or 
daughter, whoſe preſent hopes may be hereafter cut off 
by the birth of a ſon. Nay, even if the eſtate hath de- 
ſcended, by the death of the ownet, to ſuch brother, or 
nephew, or daughter ; in the former caſe the eſtate ſhall 
be deveſted and taken away by the birth of à poſthumous 
child ; and, in the latter, it ſhall alſo be totally deveſted 
by he birth of a poſthumous ſon. Black. Com, 2 J. 
200, 

PRETENDED TITLES. No one ſhall ſell or purchaſe 
any pretended right or title to land, unleſs the vendor hath 


received the profits thereof for one whole year before ſuch 


t, or hath been in actual poſſeſſion of the land, or of 
383 or remainder; on pain that both pu 

and vendor ſhall each forfeit the value of ſuch land to the 
King and the proſecutor. This offence relates chiefly to 
the commencement of civil ſuits, 32 Hen. 8. . 9. 
Black. Com. 4 V. 135. 

PRETENSED RIGHT, (Jus Prætenſum Is where one 
is in poſſeſſion of land, and another who is out of poſſeſion 
claims and ſues for it; here the pretenſed right or title 1s 
faid to be in him who ſo claims and ſues for the ſame. Sec 
Med. Caf. 302. 

PRETIUM SEPULCHRI, Is applied to thoſe good 
which accrue to the church when a corpſe is buried. 1 
Can. lib. 19, c. 6. | 2 

PRICE. Things are to be ſold at reaſonable now: 
And, juſtices in corporations, &c. may ſet the price F 
victuals and other things, by ſtatute 23 Ed. 3. c. 6. 3 H.8. 
c. 8. See Black. Com. 2 L. 446, 454- 5a 

PRIDE-GAVEL, (from rid, the laſt ſyllable of lan- 
prid, and gavel, a rent or tribute) In the manor of R 
in the county of Gloceſter is a rent paid to the lord, by 
certain tenants, in duty and acknowledgment to him 10 
the privilege of fiſhing for lampreys or lamprids in 
river Severn. Tayl. Hiſt. Gavelk. 112. LE 

PRIESTS,*In general ſignif cation, are any miniſten 
a church; but in our law, this word is particularly U 
for miniſters of the church of Rome. Prieſts ſaying 3 
forfeit 200 marks, by Stat. 1 c. 1. And * f 
apprehending a Namib prieſt, ſaying maſs, have 10 
from the ſheriff of the county, to_be paid within dach 


months after conviction of the offence, Se. priefts, 
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ets, Ege keeping ſchools, are liable to perpetual im- 
2 11 & 12 3. c. 4. See Jeſuits, Papiſts, 
Recuſants, Rome, and Black. Com. 1 V. 388. 


PRIMAGE, Is a duty at the water-ſide, d e to the Com. 1 L. 225. 
maſter and mariners of a ſhip; to the maſter for the uſe off PRINCIP 


his cables and ropes, to diſcharge the goods of the mer- 
chant ; and to the mariners for loading and r 
any port or haven; it is uſually about 12d. per tun; or li 
pence per pack or bale, according to cuſtom. Merch. Diek. 
See 32 H. 8. c. 14. | 


PRIMER FINE, On —_— the writ or precipe, 9 H 
er 


called a writ of covenant, th due to the king, by an- 
tient prerogative, a primer fine, or a noble for every five 
marks of land ſued for; that is, one tenth of the annual 
value. Black. Com. 2 V. 350. 

PRIMICERIUS, The firſt of any degree of men; ſome- 
times it ſignifies the nobility. Primucerios totius Anglia 
were the nobility of England. Mon. 1 tom. p. $38. 

PRIMIER SEISIN, ( Prima 4 The firſt poſſeſſion, 
or ſeifin was heretofore uſed as a branch of the King's pre- 
rogatrve, whereby he had the firſt poſſeſſion, that is, the 
entire profits for a year of all the lands and tenements, 
whereof his tenant (who held of him in capite) died ſeiſed 
in his demeſne as of fee, his heir being then at full age, 
until he do or if under, until he were of age. 
Staundf. Prerog. cap. 3. and Bratton, lib. 4. tract. 3. c. 
1. But all the charges ariſing by primier ſeiſins are taken 
7 by 12 Car. 2. c. 24. Black. Com. 2 V. 66, 88. 

11. 


14411. 
Wee SERJEANT, Is the King's firft Serjeant at 


w. 

PRIMO BENEFICIO, The firſt benefice in the King's 
gift, &c. See Beneficio. | 

PRIMOGENITURE, ( Primogenitura) The title of an 
elder brother in right of his birth : The reaſon of which 
Co. upon Lit. ſays, is, Qui prior eft tempore, pottor eft jure; 
affirming moreover, That in King Alfred's time, knights 
fees deſcended to the eldeſt ſon ; becauſe by the diviſion of 
ſucb fees between males, the defence of the realm might be 
weakened. And Doderidge, in his treatiſe of nobility, ſaith, 
(pag. 119.) it was antiently ordained, That all knights 
fees ſhould come unto the eldeſt ſon by ſucceſſion of he 
ritage, whereby he, ſucceeding his anceſtors in the whole 
inheritance, might be the better enabled to maintain the 
wars againſt the King's enemies, or his lords: And that 
the ſocage ſhould be partible among the male children, to 
enable them to increaſe into many families, for the better 
furtherance in, and increaſe of huſbandry. Cowell and Leg. 
Alfred. Dodd. Treat. Nobil. 119. See Black. Com. 1 
194. 2H, 214. 4 J. 414. | 

PRINCE, ( Princeps). Is ſometimes taken at large for 
the King himſelf ; but more properly for the King's eldeſt 
ſon, who is called Prince of Wales. 

It is faid by ſome writers, that the King's eldeſt fon is 
Prince of Wales by nativity ; but others ſay, that he is 
born Duke of Cornwall, and afterwards created Prince of 
Wales, tho' from the day of his birth he is ſtiled Prince of 
Wales, a title originally given by Edward 1. And all his 
* are, Prince of Wales, Duke of Cornwall, and Earl of 

er. 

Before Edw. 2. who was the firſt Prince of Hales, and 
born at Carnar van in that principality, (his mother being 
{ent there big with child by Edward 1. to appeaſe the tu- 
multuous ſpirit of the lc) the eldeſt ſon of the King 
was called Lord Prince; but Prince was a name of dignity 
long before that time in England. Staundf. Prerog. cap. 
22.75. See 2 H. 8. c. 26. and 28 H. 8. 3. And Stowe's 
Annals, p. 303. But Prince was a name of dignity long 
before that time in England; for in a charter of | Offa, 
after the biſhops had ſubſcribed their names, we read, 
Brordanus Patritius, Binnanus princeps ; and afterwards 
the dukes ſubſcribed their names. And in a charter of 
ing Eder in Mon. Ang. tom. 3. pag. 302. Ego Edga- 
"Ks Kex rogatus ab epiſcopo meo Deortvolfe, & principe meo 
Alfredo, Sc. And in Matt. Pari/. pag. 155. Ego Hal- 

" princeps Regis pro viribus aſſenſum præben, & ego Tur- 
Retiilus dux conceds. 

As Duke of Cornwall, and likewiſe Earl of Chefter, 
the Prince of Males is to appoint the ſheriffs, and other 


- | tuary, or cer/e-preſent 
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T Wales, beſides the principality of Wales, dutchy of 
Cormuall, Sc. has alſo a 5 — ſettled on him by par- 
lament. See the 1 x tb the Statutes. See alſo Black. 
4Y.81. 8 x 
» (Principalium) Is variouſly uſed in our 
law; as an heir loom, Sc. 8 | 
The word principal, was alſo ſometimes uſed for a mor- 
em lego equum meum vocatum le 
Bay-Gelding, ut offeratur ante corpu3 meum in die ſepulturæ 
meg, nomine Principalii. Ci. volun. Johannis Marclefield. 


. ee 
In Urchenfield, in the county of Hereford, certain prin- 
cipals, as the beſt beaſt, the beſt bed, the beſt table, Cc. 
paſs to the eldeſt child, and are not liable to partition. 


Alſo the chief perſon in ſome of the inns of Chancery is 
called principal of th houſe: ... Cowell, 3 
PRINCIPAL AND ACCESSARY. The principal 
the on wha actually commits a crime ; and the accęſ- 
/ary he who is aſſiſting in the doing thereof. 2 Lill. Abr. 
355. And if one wilkally hold a man in his arms, whilſt 

another kills him, he is a principal. 9 Rep. 6. 

A man is preſent, and moves a perſon to kill another, 
who dath ſo; by this he is as much a principal as he who 
killeth the perſon: And all thoſe who come in compa 
in any place or aſſembly, where any murder, robbery, 01 
felony is committed, F they come there for that cauſe, are 
ag although they do nothing. Sraundf. P. C. cap. 
45. Fitz. Coron. 314, 350. Poult. 138. But if one hap- 
pen to be preſent when another is killed, or a felony done, 
and he came not in company of the felons, nor is of their 
confederacy ; he will not be a principal or acceſſary. Fitz. 
ron. 314, 395- 3 f 3 

No man can regularly be a principal in felony, without 
being preſent, unleſs it be in caſe of wilful poiſoning, where- 
in if the perſons intended or any others take the poiſon in 
the abſence of him who lays it, he is a principal. Hales 
Hift. P. C. 615. By 

In the higheſt offences, as in treaſons, &c. all are prin- 
cipals; fo in the loweſt, ſuch as riots, forcible entries, and 
other treſpaſſes, there are no acceflaries. 1 ft. 71. | 
By the Common law, if a principal be pardoned before 
judgment, or hath his clergy, the acceſſary may not be 
As but if it be after attainder, the acceſſary ſhall be ar- 
raigned : And where the principal dies before attainted, or 
is a. by 228 Sc. the —_ 3 
charged: Alſo i rincipal appears not, thoug ac- 
oeſſary may be put JONES be ſhall not be tried till the 
principal is attainted, Sc. 4 Rep. 43 H. P. 47. Dalt. 339. 


But this is altered by ſtat. 1 Ann. cap. 9. 


Whatever will make a man an acceſſary before in felony, 
will make him a principal in high treaſon and treſpaſs ; as 
battery, riot, forcible entry, and even in forgery and pe- 
tit larceny, Therefore, wherever a man commands ano- 
ther to commit a treſpaſs, who afterwards commits it in 
purſuance of ſuch command, he ſeems by neceſſary conſe- 

uence to be as guilty of it, as if he had done it himſelf; 
rom whence it follows, that being in judgment of law a 
r offender, he may be tried and found guilty, be- 
fore 1 trial of the perſon who actually did the fact. 2 
HS Ny the hoev eſpaſs | 
t t whoever agrees to a tr on 
lands or wb... done to his uſe, thereby becomes a prin- 
cipal in it; but that no one can become a principal in 
treſpaſs on the perſon of a man by any ſuch agreement: 
alſo it ſeems agreed, that no one fhall be adjudged a prin- 
cipal in auy common treſpaſs, or inferior crime of the like 
nature, for barely receiving, comforting and concealing 
| the offender, though he knew him to have been guilty, 
and that there is a warrant out againſt him, which by rea- 
ſon of ſuch concealment cannot be executed. And if he 
cannot be puniſhed as a principal, it is certain that he can- 
not be puniſhed as an acceſſary; becauſe in ſuch offences, 
all who are puniſhed as partakers of the guilt of him who 
did the fact, muſt be puniſhed as principals in it, or not 
at all. Yet if a man, knowing there is a warrant againſt 
ſuch offender ; adviſe him to abſent himſelf, perhaps he 
may be indictable for a contempt of the law in hinderi 
the due courſe of juſtice, 2 Hawk. P. C. 311. See rk, 
ſary, and 2 Hawk. P. C. 311—326. and Black. Com. 4%. 


in thoſe counties, by 1 Geo. 2. c. 5. The Prince 
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PRINCIPAL CHALLENGE. See Black. Com. 3 V. 363. 
_ PRINCIPAL MONEY, On mortgages, &c. Vide Scri- 
vener and Uſury. 23 i 
} * See the Table o the Statutes, and vide 
thel. 0% 
_ PRIOR, Was firſt in dignity next to the Abbot, or the 
chief of a convent, Sc. And there was a Lord Prior of 
Wh Jo's of Jeruſalem. 26 H. 8. cap. 2. See Black. Com. 
nes + Arq | 
 PRIORS ALIENS, (priores alieni) Were certain reli- 
gious men, born in France and Normandy, governors of 
religious houſes erected for outlandiſh men here in Eng- 
land; but were ſuppreſſed by Henry 5. and afterwards 
their livings were given to other monaſteries and houſes of 
learning, and eſpecially towards the erecting of the King's 
colleges, at Cambridge and Eaton. 2 Inſt. 584. See Stow's 
Annals, pag. 582. and 1 Hen. f. c. 7. 
PRIORITY, (Prioritas) Is an anti phy of tenure, in 
compariſon of another leſs ancient. Old Nat. Br. 94. So, 
to hold by poſtertority, is uſed in Staundf. Prerog. cap. 2. 
11. And Crompton in his 7uri/d. fol. 117. uſeth this word | 
in the ſame ſignification. The lord of the priorit 
ſhall have the cuſtody of the body, Sc. and fol. 120. If 
the tenant hold by priority of one, and by poſteriority of 
another, Sc. To which effect, ſee alſo F. N. B. 142. 
PRIOR OF DEBTS AND SUITS. A prior ſuit 
depending may be pleaded in abatement of a ſubſequent 
action or proſecution. | | 
A prior Mortgage ought to be firſt paid off; and debts 
firſt due ſhould be firſt ſatisfied , for, as the firſt creditor 
advances his money before his debtor is incumbered, it is 
but reaſonable he ſhould be paid his debt before the diſ- 
charge of the ſubſequent incumbrances : but debts fi 
due muſt likewiſe be fir proſecuted ; otherwiſe in ſome 
caſes priority will not be allowed. Comp. Attorn. 120. 
There is no priority of time, in judgments ; for the judg- 
ment firſt executed ſhall be firſt paid. | 
Wherever any ſuit on a penal ſtatute may be ſaid to be 
actually depending, it may be pleaded in abatement of a 
ſubſequent proſecution, being EXPRESSLY averred to be 
for the ſame offence. Neither will it be any exception to 
ſuch a plea, that the offence in the ſubſequent proſecution 
is laid on a day different from that in the former. Nei- 
ther doth a miſtake in ſuch a plea of the very day, where- 
on the ſuit pleaded as prior was commenced, ſeem to be 
material on the iſſue of nul tiel record, if it appear in truth 
to have been commenced before the other, and for the | 
ſame matte. | 
And if two informations be exhibited on the very ſame 
day, it ſeems that they may mutually abate one another, 
becauſe there is no priority to attach the right of the ſuit in 
one informer, more than in the other. Alſo it ſeems, that an 
information or bill the ſame day that they are filed, may be 
ſo far ſaid to be depending before any proceſs ſued on 
them, that they may be pleaded in abatement of any other 
ſuit on the ſame ſtatute. And from the ſame reaſon it 
ſeems alſo, that a writ of debt may be fo pleaded in abate- 
ment of any other ſuit on the ſame ſtatute. And from 
the ſame reaſon it ſeems alſo, that a writ of debt may be 
ſo pleaded after it is returned ; becauſe then it ſeems to be 
agreed, that it may be properly ſaid to be depending; 
and whether it may not alſo be ſo pleaded before it 
retutned, ſeems queſtionable ; becauſe, according to ſome 
opinions, a writ may be ſaid to be depending as ſoon as pur- 
chaſed. 2 Hawk. P. C. 275. 
Thoſe points of law, where Hawkins ſeems -to doubt, 
are now, in general, pretty clearly ſettled, according to 
what ſeemed to be his opinion, See Black. Com. 2 V. 


511. 

PRISAGE, (Priſagium) Is that ſhare which belongs to 
the King, or Admiral, out of ſuch merchandiſes as are 
taken at ſea, by way of lawful priſe, which is uſually a 
3 eft jus priſas capiendi, &c. Stat. 
31 Eliz. c. 5. 

And pri/age of wines is an ancient duty or cuſtom on 
wines, payable at certain ports, except London, Southamp- 
on, Sc. It is where the King claims out of every ſhip 
or veſſel laden with wines, containing twenty tons or more, 
two tons of wine, the one before, the other behind the 


| Habeas Corpus, c. 


but this varies according to the cuſtom of places; and a 
Boſton every bark laden with ten tons of wine or above, 


pays pri/age : This word is almoſt out of uſe, being non 
called butlerage, becauſe the King's chief butler receives it 


| 1 Hen. 8. cap. 5. 4 Inſt. 30. Calthorp's Rep. 20. See Blick 
Com. 1 J. 314. | 


' PRISE, or PRIZE, (Captio, Prada, from the Fr. Pre. 
dre] Signifies à booty taken from an enemy in time of 
war, Sc. on 

If ſhips are laden with contraband goods, both ſhip and 
goods may be taken as priſe; and inſtruments and proyi. 
ſions of armature for ſea or land, bound for an enemy from 
a neuter nation, &c. ſha'l be taken as a priſe ; ſo money, 
Sc. in time of neceſſity. Lex Mercat. 178. 

Whether a ſhip be priſe or not, ſhall be tried in the 
Admiralty, and no prohibition be granted: And if a ſui 
be commenced between the captor of a priſe and a claim. 
ant, and a decree is obtained either for, or againſt 
the claimer ; on giving ſecurity, ſuch ſentence or decree 
ſhall be put in execution, notwithſtanding any appeal, G. 
1 Sid. 320. 2 Keb. 158. See Privateers, and Table ty the 
Statutes. | | 

PRISO, ls uſed for a priſoner taken in war. H. vedtn 
pag. £41. 85 
PRISON, (Priſona) Is a place of confinement for the 
ſafe cuſtody of perſons, in order to their anſwering any 
action, civil or criminal: And it has been obſerved, that 
the Salva cuſtodia muſt be only cuſtodia; for carcer ad ly. 
mines cuſtodiendos, non ad puniendos dari debet. Co. Lit 
lib. 3. cap. 7. 

Any place where a man is reſtrained of his liberty, is: 
priſon - And when any one is arreſted on proceſs, he is i 
be committed to pri/on, or be bound in recogniſance with 
ſureties, or give bail, according to the nature of the ca{, 
to appear at a day in court, and anſwer what is alledged 
againſt him. Dali. 421. 

If one is brought before a juſtice of peace for ſu{picion 
of felony, where a felony has been committed, the juſtic: 
may ſend him to priſon, or bail him; and if no felony be 
done, he hath power to diſcharge him. H. P. C. 98. But 
when a perſon is committed to priſon for treaſon, or felony, 
he cannot regularly be diſcharged from priſon, till in- 
dicted, and acquitted, c. Though one taken and com- 
mitted to priſon in a civil cauſe, may be releaſed by the 
plaintiff in the ſuit. 3 /nft. 209. H. P. C. gg. But ſee 
Vide Gaol. | 

PRISON-BREAKING, Is not only where a felon is 
formally committed to gaol by mittimns ; but if he be put 
in the ſtocks, or kept in the conſtable's houſe, &c. and he 
break priſon, it is felony. 1 Hale's Hiſt. P. C. 610. And 
if A. arreſt B. for ſuſpicion, and carry him to the common 
gaol, and tbere deliver him; if he breaks priſon, and be 
indiQed on it, there muſt be an averment in the indifment, 
that there was a felony done, and that A. having probable 
cauſe did ſuſpect B. and arreſted and committed him, and 
that he broke the priſon, all which muft be proved on the 
evidence + But where a felon is taken by capias, and com- 
mitted, and break priſon, there needs no ſuch avermen!, 
Sc. becauſe all apptars by matter of record. 2 1»ft. 599. 
Hale's Hift. P. C. 610. | 

The felony of breach of priſon is within clergy, though 
the offence for which the party was committed be exclud- 
ed clergy. 1 Hale's Hiſt. P. C. 612. See Eſcape, and 
Black. Com. 4 V. 130. f 

PRISONER, ( Priſonarius, Fr. Priſonnier) Signifies one 
confined in priſon, on an action, or commandment : An 
a man may be a priſoner on matter of record, or of Fall; 
a priſoner, on matter of record, is he who being preſent 
in court, is by the court committed to priſon; and t 


other is on an arreſt, by the ſheriff, Sc.  Staundf. P. C. 


34, 35. i f 

A priſoner for the King may not be charged in an action 
at the ſuit of the ſubject, without leave of the court. 
Lev. x25, 146. 

The court of King's Bench hath power to ſend for 3 
priſoner out of the Marſbalſea court, by rule of court, a0 
need not iſſue an habeas corpus, as that priſon belongs '0 
this court; but they cannot ſerd for a priſoner out o * 
other priſon; without writ of habeas corpus. Mich. =, 


w 


maſt, at bis price, which is twenty ſhillings for each ton; 
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=very judge of B. R. may remit priſoners, with their 
2 the places where the offetes wherewith 
they are were committed ; and a , priſoner for 
debt may be removed from the Fleet to the Ain r Bench, 
and thence to the Marſbalſea, on ſornething charged againſt 
him in the habeas corpus or return, or on b hitn 
into court. Dyer 275. 2 Lill. Alr. 457. _ | 
Priſoners in the King's Bench and Fleet priſons, on meſne 

s, Ec. are to be actually confined within the priſons, 
or rules of the ſame, till diſcharged ; and the profits of 
the marſbal's and warden's places are liable to ſequeſtra- 
tion for payment of debt on judgment, on an eſcape, he- 
ſides the common remedy. ; : 

Judgment may be ſigned againſt a priſoher, in the Hort, 
in a perſonal action, entering a declarations and leaving a 
copy thereof with the priſoner, &c. after a rule to plead, 

to be out at eight days, Sc. Priſoners in the King's 
Bench are not to Pay above 2 5. 6 d. per week, chamber- 

rent, on pain of keepers taking more, to forfeit 20 /. 

Stat. 8 & 9 M. 2. cap. 7. And priſoners, going at large, 

may be taken up, on an eſcape warrant. 1 Ann. cap. 6. 

But priſogers may go out of the rules, on a day-rule of 
court, about their buſineſs, ſo as they do not go into the 

country, or to plays, diverſions, &c. 2 Lill. 366. 

A perſon in execution in the King's Bench priſon, was 
put in irons by the marſhal ; and the court ordered the 
marſhal to keep his priſoner according to law: tho' they 
faid he might juſtify 22 him in irons, , he feared an 
eſcape, or if the priſoner was unruly. Farrefl. 52. In 
the ſecond year of Geo. 2. Sir William Rich being laid in 
irons in the Fleet priſon, had his irons taken off by order 
of the Houſe of Commons; who thereupon began an 
inquiry into the conduct of gaolers to pri ſoners, Oc. 
"PRISONERS DISCHARGED. A variety of acts have 
been made, on liberal principles, for relief of inſolvent 
debtors. Tis immaterial to fet them forth, as they in ge- 
neral vary, in fome particulars, and the laſt is too prolix, 
to inſert at large, and yet too particular, to admit of a 
proper abridgment. Vide the Stat. 9 Geo. 3. c. 26. 

PRIT. See Black. Com. 4 V. 333. 

PRIVATEERS, Are a kind of private men of war, the 
perſons concerned wherein adminiſter at their own cofts a 
part of a war, by fitting out theſe ſhips of force, and pro- 
viding them with all military ſtores; and they have, in- 
ſtead of pay, leave to keep what they take from the 
enemy, allowing the Admiral his ſhare, c. 

Privateers may not attempt any thing againſt the laws 
of nations; as to aſſault an enemy in a port or haven; 
under the protection of any prince or republick, whether 
he be friend, ally. or neuter ; for the peace of ſuch places 
muſt be inviolably kept; therefore by a treaty made by 
King William and the States of Holland, before a com- 
miſion ſhall be granted to any privateer, the commander 
1s to gre ſecurity, if the ſhip be not above 150 tons, in 
15004. and if the ſhip exceeds that burden, in 3000 J. 
that they will make ſatisfaction for all damages which 
they ſhall commit in their courſes at ſea, contrary to the 
treaties with that ſtate; on pain of forfeiting their com- 
miſſions, and the ſhip is made liable. Lex. Mercat. or 
Merch. Compan. 17), 118. 


- 


miſions for privateets, granted to commanders of ſhips, 
Ec. who take pay, who are under a marine diſcipline ; 
and if they. do not obey their orders, - may be- puniſhed 
with death: And the wars in latter ages, have given 
*alion to princes to iſſue theſe commiſſions, to ' annoy 
the enemies in their commerce, and hinder ſuch ſupplies 


eu iſe to prevent the ſeparation. of ſhips of greater force 
om their fleets or —.— Ibid. Ager | 
Ships taken by privateers, were to he divided into five 
farts; four parts whereof to go to the perions intereſted 
n the privater, and the fifth to his-Majefty : And as a 
arther encouragement, privateers, c. deſtroying any 
rench man of war, or privateer, ſhall receive for every 
piece of ordaance in the ſhip ſo taken 101. reward; Ec. 
4@5W.&M 
cular ſtatute lately made, the Lord Admiral, 


2 
do 


commande:s of privateers, for taking ſhips, &c 
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Beſides theſe private commmiſſions; there are ſpecial com- 


4 might ſtrengthen them, or lengthen out the war; and 


B » 
met 
enten of the Admiralty, may grant commiſ- 


which being adjudged pr ire, and the tenth part paid td 
ar 8 1 wholly belong to the A of the 
vateers and the captors, in propoftions agreed on be- 
tween themſelves ; and the officers and nog of Pips of 
wur, are to have the fole property of all ſhips they take; 
to be divided as his Majeſty ſhall order 1 - 
Alſo if any ſhips belonging to the Zngtifh be taken by the 
enemy, and afterwards retaken by any of our men of war 
or pnvateers, they are to be reſtored- ta the owners, on 
paying ati eighth part of the value, in lien of /alvaye, af- 
ter having been in the enemy's poſſeſſion 24 hours; and if 
above that time, paying further to a moiety, &c. And 
ſhips of war or privateers, taking atiy ſhip of wat or pri- 
vateer of the enemy, the officers arid ſeamen ſhall be paid 
by the treaſurer of the navy 5 J. for evety man who was 
on board ſuch ſhip at the beginning of the engagement. 
Stat. 13 Geo. 2. c. 4. See 29 Geo. 2. c. 34. for what du- 
ties ſhall be paid on ptize goods. See Stat. 30 Ges. 2. 
c. 18. 

PRIVATION, ( Privatio) A Gen raped or withdraw- 
ing; moſt commonly applied to a biſhop or rector, when 
by death of other act they, are deprived of their prefet- 
ments; it ſeems to be an abbreviation of the word depri- 
r Rt 6 

PRIVEMENT ENSIENT, ts where a wotnan is ub 
child by her hufband ; but not gnick with child. ve 
Inſt. 662. . 3 

PRIVIES, (From the Fr. Privie, i. e. Familiaris) Are 
thoſe who are partakers, or have an intereſt in any action 
or thing, or any relation to another: As every heir in 
tail is privy to recover the land entailed, Sc. Old Nat. 
Br. 117. There ire five ſeveral kinds of pivies, viz. 
Privies of blood ; ſuch as the heir to the or; privies' 
in repreſentation,” as executors or adminiſtrators to the de- 
| ceaſed ; privies in eftate, between donor and donee, lef- 
for and leſſee; Sr. Privies in reſpect of contra; and 
prrvuies on account of eftate and contratt together. 3 Rep. 
23, 123. 4 Rep. 123. Latch. 260. 

If a fine be levied, the heirs of him who levied it, are 
termed privies. If a leſſor grants his reverſion, the 
grantee and leſſee are privies in eſtate: And privies in 
contract extend only to the perſons of the leffor and leſſee ; 
and where the leſſee aſſngns all his intereft, here the leſſor 
and lefſee remain privy in contract, but not in eſtate; 
which is removed by the aſſignment. 3 Rep. 23. 

Privies in reſpect of eſtate; and contract appears; where 
the leſſee aſſigns his intereſt, but the contract between tlie 
leffor arid leflee as to action of debt continues, the leſſor 
not having accepted of the athgnee: 3 Lev. 2994 But 
where there are privies in contract, and the privity is al- 
tered by aſſignment of an ecutor, Sc. before any rent 
due, and after the grrviy of eſtate by the affignment of 
the executorꝰs aſſignee, nothing remains whereby to mam · 
tai any action. Latch. 260. 
| There are likewife ↄrivies in deed or in law; where the 
| deed makes the relation; or the law implies it, in caſe of 
eſcheats-to the lord, Sc. And only partits and ptivits 
ſhall take advantage of conditions of entry on lands; c. 
1 Init. 516. See Black. Com. 2 V. 355. and Privity and 
1 Privj. ; 1 * * ' , 

PRIVILEGE, (Privilegium) Is: defined by Cicero in hi 
| oration pro domo ſua, to be lex privata homini irrogata: 
It is; ſays another, Jus ſingulare, whereby à private man, 
or a particular corporation, is extmpted from the ri- 
gor of the Commom law. It is ſometimes uſed in law 
for a place which hath ſome ſpecial immunity. Kirehin” 
118, 

Privilege is either perſanal or real ; & perſonal privilege 
is, that which is granted to any perſon, either againſt or 
beyond the courſe of the Common law: As for exam- 
ple, A member of parlament may not be arreſted, rior 
any of his ſervantsp during the fitting. ef purliamemr; nor 
for a oertain time before and after. A priviiege real is, 
that which is- granted to a place, as to the uni ver ſities, 
that none of either may be called to #eftminſter-Hall,, on 
any contra made within” 1berr um precinfts, or proſe- 
cuted in other courts: And one belonging to the court of 
Chancery cunnot be ſued in any other court, certain caſes 
excepted; and if he be, he may remove it by writ of pri- 
vilege, grounded on the ſtatute 18 E. 3. Cell. 
E | Privilege 
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1 1 
- Privilege is an exemption from ſome duty, burthen or A lalitat being ſued ont againſt the commiſſioners of 
attendance, to which certain perſons are intitled, from a | the Treaſury, the puiſne Baron of the Exchequer came 
ſuppoſition of law, that the ftations they fill, or the of- | into the court of B: R. and brought the red book of the 
fices they are en in, are ſuch as require all their | Exchequer, which is deemed a record in that court; and 
care; that therefore without this indulgence it would be. | thereby it appeared; that the Treaſurer had privilege of 
impracticable to execute ſuch offices to that advantage | being ſued only in that eourt; and the patent being pro- 
which the publick good requires. 4 New Abr. 215. | duced in court which conſtituted defendants, Sc. ang 
| | granted them the office of Treaſurer of England, their 
1. Of privilege in ſuits allowed officers and attendants in | privilege was allowed without putting them to bring 3 
the courts of jaftice. 5 | writ of privilege ; the court grounding themſelves on the 
2. Of the privilege of peers and members of parliament. | record before them. 2 Show. 299, | 
g. Of the proceedings in courts by and againſt perſons in- It hath been held, that the Freaſurer of the navy is h 
titled to privilege of parliament. 1% an accountant ; and that an accountant's priv 
| will hold againſt a ſpecial privilege in another court, a; 
1. Of privilege in ſuits allowed officers and attendants in | *ficer of the court, or otherwiſe ; tho' it be not alledgei, 
the courts of juſtice. | | that ſuch an accountant is entered on his account; for 
- F h that every accountant may be attached by the court to 
The officers, miniſters and clerks of the courts in Vi- make up his account, and muſt attend for that pupoſe 4 

minſter-Hall are allowed particular privileges in reſpect of die in diem. Hard. 316. See Moor 753. 2 Inſt. 23, 5, 

their neceſſary attendance on thoſe courts ; they are re- Bro. Privilege 16. 
larly to ſue and be ſued in the courts they re/peftively | In debt in B. R. againſt J. S. he pleaded to the juil. 

Fan to, and cannot (except in certain caſes) be im- diction, That none o the privy chamber ought to be ſued 

h elſewhere ; which privilege ariſes from a fuppo- in any other court, without the ſpecial- licenct of the Int 
ſition of law, that the buſineſs of the court or their clients | chamberlain of tbe houſhold, and that he was one of the 
cauſes would ſuffer by their being drawn into another | privy chamber; on demurrer to this plea,” the court ot. 
than that in which their perſonal attendance is required, | ruled it with great reſentment, and awarded a Reponde; 
2 Inft. 551. 4 Inft. 71. Vaugh. 154. Dyer 317. a. | oufter. Raym. 34. 1 Keb. 137. | 

J. 30. It was agreed, that the privilege of the court of C 

Anderſon Ch. J. of C. B. bro treſpaſs by bill for which Serjeants claimed, extended only to inferior courts, 
breaking his houſe in the city of YYorcefter, againſt a ci- | not to the courts in ¶eſiminſter-Hall; and that he may be 
tizen of the city; the mayor and commonalty came and | ſued in any of theſe, becauſe he-is not confined to tha 
ſhewed a charter granted by Edward VI. and demanded | court alone, but may practiſe in any other court; but i 
conuſance of pleas ; but it was refuſed, becauſe the pri- | 1s otherwiſe as to attornies or philazers, who cannot 
vilege bf that court, of which the plaintiff was a chief practiſe in their own name in any other court but ſuch as 
member, is more antient than the patent ; for the juſtices they reſpectively belong to ; that therefore a Serjeant at 
clerks and attornies ought to be there attending their bu- | law is to be ſued by original, not by bill of privilege. 
ſineſs, and ſhall not be impleaded or compelled to implead | 2 Lev. 129. 3 Keb. 42. Moor 296. S. C. f 
others elſewhere; and this privilege was given the court | So in action by bill brought in C. B. againſt a ſeteant 
on the original erection of it. 3 Leon. 149. at law, he pleaded that be ought to have been ſued by ori- 

An attorney, ſo long as be remains on record, ſhall have | nal, and not by bill , and on demurrer, the court held, that 
his privilege ; therefore where it was moved, that J. S.] the caſe of a ſerjeant and prothonotary's clerk were on the 
ſhould put in ſpecial bail, being an attorney at large, and | ſame foot, neither of them being bound to perſonal attend- 
having diſcontinued his practice, the court ſaid, that at- | ance, as prothonotaries and attornies were; that therefore 

py tornies at large have the ſame privilege with the clerks of | he ought to have been ſued by origrnal, accordingly gave 
8 | the courts, and are to appear de die in diem; and they | judgment for defendant. Trin. 7 Geo. 2. Serjeant Girdir's 
were not ſatisfied that he had diſcontinued his practice. | caſe. | | 
Bro, tit. Attorney 67. Tit. Bill 24, 1 Ven. . J. S being arrefted by a writ ont of C. F. brought his 

But where J. S. was arreſted in B. R. and after the | writ of privilege as clerk of the crown office; but it ap- 
arreſt he procured himſelf to be made an attorney of C. B.] pearing that he was only a clerk to a clerk of that office, 
and prayed his privilege, it was diſallowed, becauſe it ac- | and not an immediate clerk of the office, a /Uperſedeas to the 
crued pendente lite. 2 Roll. Rep. 115. | writ of privilege was granted on motion ; the court having 

In debt _ the warden of the Fleet, by bill of pri- | agreed, That he had no more privilege than an attorney 3 
vilege, he refuſed to appear; the court doubted how they k. - 2 Show. 287. . £06 
could compel him, as they could not forejudge him the | A Serjeant at law, barriſter, attorney or other privi- 
court, he having an inberitance in his office; but it being | leged perſon, whoſe attendance is neceſſary in Weſtminſter- 
ſurmiſed that he made a leaſe of his office, it was held, | Hall, may lay his action in Middleſex, tho” the cauſe of 
that he ſhould not have his privilege, for that the leſſee, | action accrued in another county; and the court on the 
and not he, was the officer during the leaſe. 2 Leoj. | uſual affidavit will not change the venue. Stil. 460- 
173. | Mor 64. 2 Sbew. 242. 

So if the marſhal of B. R. grants his place for life ; | But it hath been held, That if a privileged perſon be 
the grantor has no privilege during that time. 1 Vent. ſued, and the action brought againſt him in the right 
65. | county, his privilege will not intitle him to have itt 

A clerk of B. R. was ſued in an inferior court for a debt | in Middleſex. Carth. 126. 1 Show. 148. "1 
under five pounds, and had a writ of privilege allowed; } If an attorney lays his action in London, the conrt nh 
for the ſtat. 21 Fac. 1. c. 23. never intended to take away | change the venue on the uſual affidavit ; for by not Y. 
the privilege of attornies. Palm, 403. ing it in Middleſex, he feems regardleſs of his priviles* 

In the court of Exchequer there are three ſorts of pri- | and is to be confidered as a perſon at large. 2 Vent. 47- 
vilege : 1ſt, As debtor. 2dly, As accountant, 2dly, As | Salk. 668. * 
officer. Hard. 368. On a motion to diſcharge a rule which had Te 

4 S. was ſued in London, which he removed into B. R. obtained for changing the venue, it appeared, oo: he 
and afterwards prayed his privilege of the court of Ex- plaintiff was a barriſter and maſter in Chancery ; aeg. 
chequer ; and on the puiſne Baron's coming into court, | court held that he had privilege, by reaſon of his _ 
and bringing the red book of the Exchequer, which | ance, to lay his action in Middleſex, therefore diſchar 
ſhewed that he was an eſcheator, and ſo an accountant to | the rule. 2 Ray. 1556. 
the King, the privilege was allowed. Ney 40. | . 

If one holds of the Queen as of het manor, he ſhall | 2. Of the privilege of peers and members of parhament. 
not have the privilege of the Exchequer for that cauſe, | ; | q - lege , 
but if the King grants tithes, and thereupon reſerves a All peers, without diſtinction, are intitled to Pr“! She 
rent nomine decimæ, and a tenure of him, there he ſhall | for they are equally obliged to attend the _ 8 1 
have privilege. 2 Leon. 21. | pablick, and are always ſuppoſed amenable, an ficient 
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ſficient property to anſwer in ſuits brought againſt them, 
— on theſe grounds are not to be arreſted or moleſted in 
their p:rſons, This privilege extended formetly to abbots, 
28 it does to biſhops, members of the convocation, and 
members of the houſe of commons at this day, 4 IH. 24. 
Stil. 222, 253. Dyer 314. 1 Mod. 66. Bro. Exig. 3. 
Moor 56). Scobel's Memorials 88, i103. Sir Simon Dew's 
Journals 414. Finch 355. Dyer 60. 4. in margin. Noy 
102. Moor 78. Staundf. P. C. 38, 0s 

The privilege of parliament according to the law of — 
liament is of a very extenſive nature; but all that is here 
intended to be treated of is only the taking notice of, and 

inting out ſuch caſes relative hereto, as are to be found 
in the books of law; not to determine „ pri- 
vilege as ſettled by the rules and orders of each houſe, of 
which they themſelves are the ſole judges, though the 
King's courts inc ideniiy take notice thereof, and are bound 
to determine in matters of privilege when ſo directed by 
act of parliament. Lord Coke ſays of this law, ab omnibus 
guærenda eft, a multis ignorata, a paucis cognita. 4 Inſt. 
15. 13 Co. 63. 4 Inſt. 23, 50, 363. Prinne's Animad. 
on 4 Inſt. 12. Cro. Car. 181, 604. Lord Raym. 1111, 
See 1 Mod. 66. 

This privilege extends only to the peers of Great Bri- 
lain; ſo that a nobleman of any other country, or a lord 
of Ireland, hath not any other privileges in this kingdom 
than a common perſon ; alſo the ſon and heir apparent of 
a nobleman is not entitled to the privilege of being tried 
by his peers, which is confined to ſuch perſon as is 4 lord 
of parliament at the time; but it ſeems that an infant peer 
is privileged from arreſts, his perſon being held ſacred, 
Co. Lit. 156. 2 Inſt. 48. 3 Inſt. 30. 

The of Scotland had no privilege in this kingdom 


before the union, but now by the 22d article of the union, 


the ſixteen elected peers have all the privileges of the peers 
of parliament of Great Britain; alſo all the reſt of the peers 
of Scotland have all the 1 of the peerage of Eng- 
land, excepting only that of fitting and voting in parlia- 
ment. 9 C. 117. 1 P. Will. 583. 

A peereſs by birth is intitled to privileges; ſo of a 
peereſs by marriage, and that as well dur, coverture 
as after; but as a prerage by marriage, is ſaid to loſe her 
dignity by marrying a commoner. &. If after ſuch mar- 
rage ſhe is intitled to any privilege. 2 If. 50. Stil. 
222, 234, 252. 2 Cha, Ca. 224. Co. Lit. 16. 6 Co. 53. 


19. 

It was holden by Holt, that where a perſon is called by 
writ to the houſe of Peers, he is no peer till be fits in par- 
lament, the writ giving him no nobility or honour z but 
that it was the ſitting in the houſe of Lords, and aſſociating 

elf with them, that ennobled his blood; that there- 
fore, if the King or be dies before a parliament meets, the 
writ 18 determined, and the party remains a commoner ; 
but he held it otherwiſe in à creation by letters patents, by 
which the party ad younger df Io without any other act 
or ceremony ; and though t iament never meets, or 
the King dies, the — amis to him and his poſte- 
1 according to the limitations in the patent. 4 New 

229. 

A member of parliament ſhall have privilege of parlia- 
ment, not only for his ſervants, but for his horſes, &c. or 
other goods diſtrainable. 4 Inſt. 24. 

J & brought debt againſt H. who pleaded that he was 
tenant and ſervant to Lord Moon, and prayed writ of pri- 
vilege might be allowed him; plaintiff demurred; it was 
argued, that the matter of the plea was againſt the Com- 
mon ſtatute law; but per Roll. Ch. J. you ought not to 
ague generally againſt the privilege of parliament ; every 
court hath its privilege ; I conceive a writ of privilege be- 

g5 to a parliament man, ſo far as to protect his lands 
and eſtate; and you have admitted his privilege by your 
demurrer. Stil. 139. See Latch. 150. and the S. C. Stil. 
167, 223. 1 Fon, 156. 
warden of the Fleet inſiſted on a writ of privi- 
ege, alledging that he was obliged to attend the houſe of 

ids; but it appearing that he was ſued on an eſcape, 
the court conſidering the great inconvenience that 
Feld enſue, and being of opinion that it was in their 
iſcretion whether they would grant ſuch writ or no, on 
motion they ſaid he might plead if he would, but they 


not be compelled to di 


.4 4» : 
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| would not award ſuch writ, of if his privilege was 192 


fringed, he might complain to the houſe of Lords. 2 
Vent. 154. 

In debt, the defendant pleads he was a ſervant to 4 
member of parliament, and ideo capi ſeu arreſtari non de- 
bet; the plaintiff prays judgment, and quia videtur 'quod 
tale privilegium quod mag nates, &c. & eorum familiares 
capi ſeu arreſtari non debent ; ſed nullum habetur privilegium 
quod non debent implatitari, ideo reſpondeat ouſter. 1 Mod. 
| 1 

Defendant after a general imparlance pleaded, That he 
was ſervant to a peer, and by North Ch. J. it is not re- 
ceivable, for it is the privilege of the maſter and not the ſer- 
vent ; but the defendant ought to ſie his writ of privilege, 
for perhaps his maſter will not protect him; and if he will 
not, he is then left to anſwer; like to the caſe of a coun- 
ſellor, where it is the privilege of the client that he ſhall 

. tlie ſeetets of his elient; but 
if the client be willing, the court will compel the counſel 
to diſcover what he knows: North ſaid, as it was a mat- 
ter of great conſequence, he would adviſe with the Chan- 
cellor and judges, what uſed to be done in ſuch caſes; af- 
terwards it was moved again, and Norib ſaid it was moved 
in the houſe of Lords, and that they had left it to the 
judges; therefore the plea was rejected. Pa/ch. 30 Car: 
2. in C. B. Lea v. Wheatley. 

By an order of the 24th of January 1696, in the houſe 
of Lords, it was reſolved, That no common attorney or 
ſolicitor, tho' employed by a peer; ſhould have the privi- 
lege of that houſe, | 

By an order of the 24th of May 1124, this privilege 
was reſtrained to menial ſervants, and others neefarih em- 
ployed about the eſtates of peers. 

By an order of the 22d of January 1715, it was re- 
ſolved, That every peer ſnould upon his honour certify to 
the houſe, that the perſons protected were within the pri- 
vilege of the houſe; and ſhould by letter acquaint the 
party, arreſting ſuch privileged perſon, with the ſame. 

An attorney was taken in execution on a ca. /@. but 
upon a letter under the hand and ſeal of the Lord Say and 
Seal, the ſheriff diſcharged him as feward to his lordſhip 
a rule was obtained at the ſide- bar for the return of the 
writz and on motion to diſcharge this rule, it was ur 
in behalf of the ſheriff, that this privilege belonged only 
to the peer, not to the party, and was not returnable to the 
proceſs ; that therefore the court ought not to inſiſt upon 
a return, as the ſheriff could not juſtify the detention of 
defendant, but under peril of the houſe of peers; but on 
conſideration of the above-mentioned orders, and on con- 
ſidering the nature of this caſe, that the plaintiff was 
within the ordinary juſtice of the court intitled to a re- 
turn of his writ; that without ſuch return he might be 
debarred from any further execution ; but principally from 
the great inconvenieney that might ariſe by allowing attor- 
nies, who are officers to the courts in which they reſpec- 
tively practiſe, and therefore amenable to thoſe courts, this 
kind of privilege ; the court gave the plaintiff liberty to 

againſt the ſheriff, but gave him time to make 
return. 4 New Abr. 230. * ; 

In all civil cauſes this privilege is regularly to be allowed 
ſo that a peer, or member of the houſe of Commons, is 
not to be arreſted or moleſted in his perſon or eſtate. Bro. 
Exigent, + p — : 1041 

But privilege o lament doth not extend to high 
ae, Hh — of the peace, or ſurety of = 
peace. 4 ft. 25. | FINS 

Therefore in an indictment for treaſon or felony, treſpaſs 
vi & armis, aſſault or riot, proceſs of outlawry ſhall iſſue 
againſt a peer; for the ſuit is for the King, and the offence 
is a contempt againſt him; but in civil actions between 
party and party, regularly a capias or exigent lies not againſt 
a _ of parliament, 2 Hal. Hift. P. C. 199. 2 Hawk. 
P. C. 424. x e E 

If a peer of parliament be convicted of a diſſeiſin with 
force, a capias pro fine and exigent ſhall iſſue; for the fine 


is given by ſtatute, in which no perſon is exempted. Cro. 


Eliz. 170. » See Dyer 314. 

So in debt on an obligation againſt the Earl of Lin- 
coln, who pleaded non eff faftum, which. being found 
againſt him, the judgment was ideo capiatur; which on 

a Writ 


* 


a writ of error brought by him was ohjefted 10, in that | 
a capjgy does not lie againſt a peer, /f non a/lecgtur ; for 


by this plea found againſt him, a fine is due to the 2 
ts E Z. | 


agaipſt whom none ſhall have apy privilege: C 


503. LE 
An information was exhibited in F. R. again the Ear] 
of Nevonſbire, for ſtriking in the he King's palace; which 
being in time of parliament, he inſiſted on his privilege, 
and refuſed to plead in chief, but put in his plea of privi- 
lege, to = _ _ a — the plea over- 
ruled, and he was fined 30,900. Come. 49. 
| In the caſe of the ſeven biſhops it was inſiſted, that 
peers of the realm could not be committed in the A in- 
ſtance, for a miſdemeanor ghefare judgment; ang that no 
precedent could be ſhewed where a peer had been hrought 
in by a capias, which is the fixſt proceſs for 4 bare 
miſdemeanor ; and they put in à plea in writing of the 
being peers, &c. but the plea was rejected. 3 Mad. 
215. 
Peers are puniſhable by attachment for contempts in 
many inſtances ; as for reſcuing a perſon arreſted by due 
courſe of law; for proceeding in a cauſe againſt the 
Kivg's writ of prohibition ; for bene other writs, 
wherein the King's prerogatiye, or the liberty of the 
ſubje&t are nearly concerned; and for other contempt 
which are of an enormous nature. 2 Hawk. P. C. 152. 

If a peer be returned on a jury, on his bringing a writ 
of privilege he may be diſcharged ; alſo it ſeems. the. het- 
ter opinion, that without ſuch writ he may either at 
lenge himſelf, or be challenged by the party. Dyer 
314. Moor 767. 9 ©. 49. Ci. Li. 157. 1 Jon. 


153. 
Alſo in the caſe of Sir Edward Bainton, who being 
ing returned on à jury, the court would not force him to 
be ſworn againſt his will, he Ni parliament man, 
2 parliament then ſitting. Faſeb. 27 Caf. 3. in 


A day of grace ſhall not be given againſt a lord, of par- 
liament ; for he is preſumed. to be attendant, on the ſervice 
of the publick. 9 Co, 49, 4. | 

So if a peer be made ſteward of a baſe. court, or ranger 
of a foreſt, he may from the dignity of his perſon, and. 
the preſumption. that he is engaged in the more weighty, 
affairs of the Commonwealth, exerciſe theſe offices by de- 
puty ; though there are no words for this purpoſe in his 
0 ff 2 he 4. 5 | h ; chaſe 

if a licence be granted to a peer to hunt in achaſe or 
foreſt, he. may take luch.a.numberof-arxradgate wth him. 
as are ſuitable. to his digaity, 9 Co, 49. . 
A peer or lord of parliament cannot be an approvex; fog 
: 5 againſt Magna Charta for him to pray, a coroner, 3 
- 129. | 


If a peer bring an appeal, defendant ſhall 00 be ad- 


mitted to 81 battle, by. treaſen of the dignity of his pery 
fon. 2 Hawk. P. CG. 42). 5 | 
In Jenl ius the following privileges are laid down ag be- 
longing to peers: 1, They are intitled to a letter miſkye, 
2. They have 4 knight to try an iſſue which concerns 
them. 2. They are not to be. arreſted. for any. perſqnal 
action. 4. They are. excerpted. from - ſerving. on juries. 
5. To have no day. of grace againſt; them, 6. Upon the, 
trial of a peer for treaſon or, felony, they try. him on their 
honour on, not on oath. 7. 
any of the King's foreſts 40 attend, the, King, on blowing a 
horn they may have a buck; or doe, as the ſeaſon of the 
ear is. 8, They have power in their houſs, to reverſe, 
judgments given in the King's Bench, 9. They have the 
benefit of clergy,. thaugh; they cannot read. 10. They 
are not liable to find carriages for the King when he re- 
moves from one place to anather., 107. 

In the caſe of Colonel Pit, the . parliaraent was pro- 
rogued the 16th of Apral 1734, diſſolved the 19th, and 
the new writs bore Yefte. the 18th following, and Pt, 
who was a member of th, parliament, was arreſted on 
the 2ath ; one. of the queſtions in this caſe was, Whe- 

- ther the arreſt; was dagen the time of privilege? And it, 
was determined that it was, although defendant had lived 

| for two years before. no, farther tau from London than 

Hunune I nuteh; but the court did not think it neceſſary, in 


the, | be. arreſted; by any ſuch, proceeding, See Hal. 2 
hen they paſs through | 
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the determination of this caſe, to aſcertain the exadt tin; 
of privilege that members of che tiouſe of Commons war 
Ry ky Flier 4 rg 4 1 Trin. 8 Cen 
in B. R. Col. Pu's caſe. trau. Rep. 988. 

Per's in Time of Lord Hardwicke 16—27. * 


. . Of the praceedings in caurii by and againſt perſans is. 
ale priuiſqt of 8 E 


By 12 & 13 K. 3. cap. 14, ſoft. i. Any perſon ma 
proſecute a, againſt apy perſon ade to privi 4 
of parliament, at any time inuned — after the difſoly- 
uon or prorogation of parliament until a new parliament 
ſhall moet, or the ſame be re- aſſembled, and immediately 
after any adjournment of both houſes far above fourteen 
Bays until both houſes meet; and the courts may after 
ſuch diſſolution; prarogation or adjournment, proceed to 
give judgment, and to make final decrees and ſentences; 
any privilege of parliament notwithſtanding. 

Seel. 2. Provided, That this act ſhall not ſubject the 
perſqn of any 8 intitled ta privilege of parlament, 
iq be arreſted wing time of privilege ; nevertheleſs if any 
perſon have cauſe of action againſt any peer, ſuch perk 
after diſſolution, proragation or adjournment, or before 
ky ſeſſions of parliament, may have ſuch proceſs again 
uct rer as he might have had out of time of privilege; 
and if any perſon have cauſe of action againſt any perlon 
untitled to privilege of parliament, after any diſſolution, 
prorogation or ſuch adi ourument, Sc. ſuch perſon may 
proſecute ſuch. perſon intitled to. privilege, by ſummons 
and diſtſs infinite, n bill and ſummons at- 
tachment and diſtreſs infinite, which the courts are im- 
powered to iſſue, until they. enter a common appearance, 
or file common bail ; and any perſon, having cauſe of ſuit 
' may, in the times aforeſaid exhibit any hill or complaint 
againſt any perſon, intitled to privilege, in the Chancery, 
* Exchequer or Dutchy court, and. proceed thereon by let- 
ter or. /abPgng as uſual; and on leaking, a, copy of the bil 
| with defendant, or at his laſt place of abode, may. proceed 


| thereom;; and for-want of an appearance or, anſwer, or for 


non: performance of any order or decree, may. /egqueſter the 
eſtats of the party, as is. uſed. where the defendant. is a 
| Rect but. ſhall noi arreſt the. body of. any. privileged per- 
lon, duripg the continuancs of privilege of parliament. 
_ 3. e any plaintiff by. reaſon of privilege of 
; parliament be ſtayed from proſecuting any ſuit. com- 
; menced, ſuch plaintiff, ſhall, nat be barred by any, ſtatuteof 
limitation, or nonſuited, diſmiſſed, arihis ſait.diſcantinued. 
for want of proſecution, hut ſhall on the riſing of the pa- 
liament be at liberty ta proceed. 3 
|  Seft. 4, No ſuit or proceading againſt the King's origiual 
and immediate dehtar, far. the recovery of. any debt ong:- 
nal and immediately dus to his Majeſty, ax. againſt any, 
perſon liable to render, an account to his. Majeſty, for any; 
Part. of, his, revenuss, or other original or immedia e duty, 
or the. execution of any. ſuch praceſe, ſhall bei ed 
25 21 | {pres of parliament ;, yet ſo * 
on of ſuc r. ox accountant, being a peer, 
be liable to be arreſted, or being a 1 houſe of 
Commons, . ſhall, not, . during:the.continuance. of F 
3 .. 
c. 18. 11 Geo. 2. c. 24, 
Sect. 5. This act ſhall not give any juriſdiction to any 
court. ta. hold plea of, any real or mixed action in 
manner than ſuch court might, have done before. 


the Scat. 10 Geb. 3. c. 50. whereby liberty is given to pio 


.| ceed againſt pęrſans intitled to. privilege durin che ſit? 


o parliament. See, the. ſtatute, and. tit. Pariament, an 
eers. : 
A. peer is 10 put in his anſwer to a bill, in equity, on bis 
hanour on, not on oath; but when he 1s examined 45.4 
07. e, he muſt be ſworn. | : ; 
Alſo if a peer is by order of court to be examined on in- 


on.cath. Salt. 13. & vid. Piet ed Cb in. 92. 
Lord Stourtam brought a bill againſt Sir. 1 hamas 22 
to compel. him to à ſpecifick. performance. of articles fac 


purchaſing Lord Steurian's eſtate. Dir 7bomas in his jw 


A great improvement hath: been. made on. this law, by 


terrogatories, as ta make an affidavit, the ſam? muſt be 
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1 
fence inſiſted, that there were defects in Lord Stourtan's 
title to the eſtate; and it being ordered that Lord òtourton 
ſhould be examined on interrogatories touching his title, it 
was objected, that Lord Stourton being a peer, ought to 
anſwer on honour only; but it was ruled by Lord Har- 
court, that tho" privilege did allow a peer to put in his 
anſwer on honour _ yet this was reſtrained to an an- 
/wer ; and as to all affidavits, or where a peer is examined 
as a witneſs, he muſt be on oath; and that this examina- 
tiofon interrogatories, being in a cauſe wherein his Lord- 
ſhip was plaintiff, to force the execution of an . 
ment, as b1s Lordſbip would have equity, ſo he ſhould do 
equity, and allow the other fide the benefit of a diſcovery, 
and that in a legal manner; and accordingly ordered 
Lord Stourton to put in his examination on oath, 1 P. 
Will. 145. 

It hath been held, that in an action founded on the 12 
I. g. defendant ſhould have an imparlance ; and that the 
practice is to file a bill in nature of a ſpecial capias againſt 
defendant, and then to ſummon him; and if he appears 
on ſuch ſummons, * 19-4 may declare againſt him, as 
in cuſtodia maręſcalli. Hill. 10 Geo. 1. in B. R. Wad(- 
worth v. Handiſide. | | 

Peers are intitled to a letter miſive, which method was 
introduced on a preſumption that peers would pay obedi- 
ence to wy 8 letter; and is founded on that 
reſpect which is due to the peerage. Jenk. 107. 

If the Lord doth not appear onthe Ls a /ubpena on 
motion, is awarded againſt him ; becauſe no ſubſequent 
proceſs can be awarded but on a contempt to the Gr t 
Seal, and the Chancellor's letter is only ex gratia. 

If on the ſervice of the ſubpæna, the peer doth not ap- 
pear, or if he appears, and does not put in his anſwer, no 
attachment can be awarded againſt him, becauſe his perſon 
cannot be impriſoned ;, but the proceedings muſt be by Je- 
queſtration, unleſs cauſe, &c, and this is regularly made out, 
on affidavit made of the ſervice of the letter and ſubpæna, 
tho ſometimes it is moved for without, ſince the peer 
may ſhew want of ſervice at the day aſſigned to ſhew cauſe 
why the ſequeſtration ſhould not iſſue; and this order for 
a yy ng is never made ab/olute without an affidavit 
of the ſeryice of the order to ſhew cauſe, and a certificate 
of no cauſe ſhewn. 2 Vent. 342. | 

A bill being filed againſt a peer or peereſs, the. firſt 
application is for the Chancellor's letter returnable in term 


ca not ſet aſide this arreſt; 
10 Pecill bal Then 


% * 
1 
inſufficient, the plaintiff is to move again de novo, for a 
ſequeſtration af 2 P. Will. 385. e ee 
| It was moved for a ſequeſtration niſi, for wart of an 
anſwer, againſt a menial. ſervant of a peer, as the firſt 
proceſs for contempt, in the ſame manner as iff the caſe of 
Os pou himſelf; and tho' the motion was granted by the 
er of the Rolls, yet the Regiſter refuſed to draw it 
up as thinking it agaiyſt the courſe of the court; which 
being moved again before the Chancellor, his Lordſhip, 
on reading the Stat. 12 M. 3. likewiſe granted the mo- 
tion, it appearing to be both within the meaning and words 
of the flatuie ; and if it were not fo, as it was plain no 
attachment would lie againſt their perſons, conſequeptly 
there would be no 8 0 againſt them, and they would 
have a greater privilege than their Lord, if the proceſs 
nh fach menial ſeryant were to be a /ſubpana. 1 P. 
ill. 535. | e 
For nay learning on this ſubject, ſee 1 7 Vin. Abr. and 
4 New Abr. zit. Privilege. See alſo tit. Parliament, and 
Peers, and Black. Com. 1 V. 163, 166, 272. 3 V. 289. 
PRIVILEGED PLACES. Formerly one of the greateſt 
obſtructions to 1 juſtice, both of the civil and crimi- 
nal kind, was the multitude of pretended privileged places, 
where indigent perſons aſſembled together to ſhelter them- 
ſelves from juſtice, (eſpecially in London and Southwark) 
under the pretext of their having been antient palaces of 
the crown, or the like: All of which ſanctuaries for ini- 
quity, are now demoliſhed, and the oppoſing of any pro- 
ceſs therein, is made highly penal. Black. Com. 4 J. 
I29. : | 
A perſon was arreſted in the Temple, and on motion to 
ſet it aſide, it was inſiſted for him, that the Temple is pri- 
vileged from arreſts by the King's grant ; for which the 
authority of Staw's Chronicle and Dugdale were alledged: 
But by Holt, if the King hath made any ſuch grant to 
that ſociety, 'tis void in law, they having no court of juſ- 
tice within themſelves: Tis true, the Temple is extraparo- 
chial, and not within any pariſh, nor in the city, ſo as to 
come within the cuſtoms of the city, but i within'the 
county of the city; and White Friars is within the juriſ- 
diction of the city: Yet the court inclined not to counte- 
ce arreſts in the Temple, 3 in term time; tho? 
o defendant was held 
cial bail. e O17" 


y.8 & 9 , 3. c. 26. for preventing the many ill 


ume; or it may be immediate, if the peer lives in town; | practices uſed in privileged places to deffaud perſons of 


but in this caſe there muſt be an affidavit, that the original 
letter is left with the peer at his houſe, with a copy of 
peution as anſwered; and therewith alſo is left at 
ofice copy of the bill ſigned by the ſix clerk ; for if the 
w not ſigned, the ſervice is irregular, 4 New Abr. 
This letter is only @ compliment, and no proceſs to found 
proceedings on; ſo that the peer may appear or not, as 
he pleaſes 3 if he fails, a /abpena iſſues againſt him, and 
tis time for appearing 
uchment muſt be afually ſcaled and entered againſt him, 
cho never executed, to ground a ſequeſtration. It is a 
motion of courſe for a ſequeſtration on an attachment for 
vant of an;an/wer. 4 New Abr. 238. 8 
peer muſt be per/onally ſerved with this order, and 
he hath eight days to ſhew cauſe after prone ſervice of | 
the order ; if no cauſe, the order is abſolute ; but if the ſe- 
1 is for want of an appearance, and he appears, 
Plaintiff muſt run the ſame race over again for want of 
5 ver, and the, peer, muſt pray time to anſwer, as 
he 2-11 4 Diem Abr. 238. 8 4 | 
lame proceeding is againſt a member of the houſe 
of Commons; there the Proceeds by way of ſequeſ- 
| 3 chat inſtead of a letter, 
K always a Hagena ſued cut. . 
* Ge 200.098. ne unleſs cauſe, 


n anſwer, which reported inſufficien 
rn este gi. an inſuffic ; 
A wer; but the court. tho 
e of Peer or member of the, Wuie m commons, un 
euere tion, which in fome reſpects e of. .4n 
— ton, ſhoul be the firſt proceſs againſt there. 

Allowed, that in caſe of an anſwer which is reported 


their debts ; the pretended privileges of Mypile Friars, the 
Savoy, Salifſbury-Court, Ram-Alley, Mitre Court, Fuller's 


Rents, L Gardens, Montague Clofe, the Minories, 
Mint, Clink, or Deadman's Place, are taken away. And 
the ſheriffs of London or their officers are enabled to take 
the poſſe comitatus, and ſuch other power as ſhall be requi- 
ſite, and enter ſuch privileged places to make any arreſt 
on legal proceſs, and in caſe of refuſal to break open 
doors. | | 


and anſwering being out, an at- | 


The Kat. 9 Geo, 1. c. 28 enacts, That if any perſon 
within Suffolk Place, or the Mint, or the pretended limits 


thereof, wilfully obſtruct perſons in executing any writ, 
Sc. or abule any perſon executing the fame, whereby he 
receive damage or bodily hurt, the perſon offending ſhall 
be tranſported. 
by any perſon who ſhall have a debt owing from any one 
who reſides in the Mint, having a legal proceſs taken out 
for recovery thereof, if the debt be above 50 J. on oath 


And on complaint to three juſtices, '&#c. 


thereof. the juſtices are impowered to iſſue their warrant 
to the ſheri | 
, pretended privileged place, and arreft the party 


of Surrey, to raiſe the poſſe, and to — 8 
8 
See the ſeveral ſtatutes of 8 & 9 M. 3. C 47. J. th. 

Geo. 1. c. 28. 11 Geo. 1. c. 22. | 
PRIVITY, (Privitas) Private familiarity, friendſhip, 


inward relation: If there be lord and tenant, and the te- 
nant holds of the lord by certain ſervices, there is a privity 


- 


between them in reſpect of the tenure. ' Co1ell. 


There are three forts of privities, viz. Privity in eſtate, 
d in law. 7 4-8 2 7 . 


in blood and in! | 
_ ,Privies in blood are intended of privies in blood inbe- 
ritable, and this is in three manners, viz. inheritable as 


rencral heir, or as ſpecial heir, or as general and ſpecial 
ir, Privies in eſtate are as joint-tenants,” baron and 


feme, donor and donee, leſſor and leſſee; &c. * Privies in 
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law are, when the law without blood or privity of eſtate 
caſts the land on one; or makes his entry lawful, as lord 
by eſcheat, lord who Ages for mortmain, lord of villain, 
Se. 8 Rep. 42. b. Jo. 32. 

There — Three other ſorts of privities, viz. in reſpect 
of eſtate only, contract only, eſtate and contract toge- 
ther, | ; 

Privity of eſtate is, as if the leſſor grants over his 
reverſion, (or if the reverſion eſcheat.) Now between 
the grantee (or the lord by eſcheat) and the leſſee, there 
is privity in eſtate only. So between the leſſor and aſ- 
ſignee of leſſee ; for no contract was made between them. 

Privity of contract only, is per/onal privity, and ex- 
tends only to the perſon of the leſſor, and 10 the perſon 
of the Ale; as in the principal caſe when the leſſee al- 
ſigned over his intereſt, notwithſtanding his aſſignment 
the privity of the contract remained between them, tho 
privity of the eſtate be removed by the act of the leſſee 
himſelf; and the reaſon of this is, rſt, Becauſe the leſſee 
himſelf ſhall not prevent by his own act ſuch remedy 
which the leſſor had againſt him by his own contract, 
but when the leſſor granted over his reverſion, there, 
againſt his own grant, he cannot have remedy, becauſe 
he has granted the reverſion to the other, to which the 
rent is incident. 2dly, The leſſee may grant the term 
to a poor man, who ſhall not be able to manure the 
land, and who will by indigence, or for malice, permit 
it to lie freſh, and then the leſſor ſhall be without reme- 
dy, either by diſtreſs, or by action of debt, which ſhall 
be inconvenient, and will concern in effect every man, 
(becauſe for the moſt part every man is a leffor, or a leſ- 
ſee;) and for thoſe two reaſons all the caſes of entry by 
zort, eviction, ſuſpenſion and apportionment of the rent 
are anſwered ; for in ſuch caſes it is either the act of the 
leſſor himſelf, or the act of a ſtranger, and in none of the 
caſes, the ſole act of the leſſee himſelf ſhall prevent the 
leſſor of his remedy, and will introduce ſuch inconve- 
nience as has been ſaid. 

Privity of contract and eſtate together, is between the 

leſſor and leſſee himſelf. 3 Rep. 23. 
- PRIVY, (derived from the French prive familtaris) 
Signifies him who is partaker, or hath an intereſt in any 
action or thing; as privies of blood, (Old Nat. Brev. 
117) are thoſe. who are linked in conſanguinity; got; 
heir in tail is privy to recover the land intailed. Id. fol. 
147. No privity was between me and the tenant. Li- 
tleton 106. | 

If J deliver. s to a man, to be carried to ſuch a 
place, and he, after he hath brought them thither, ſteal 
them, 'tis felony, becauſe the privity of delivery is de- 
termined as ſoon as they are brought thither. Staundf. 
PI. Car. lib. 8. cap. 15 25 Merchants privy are oppoſite 
to merchant ftrangers. 2 Ed. 3. 9 & 14. 

The author of the New Terms of the Law maketh many 
ſorts of privies, viz. privies in eftate, privies in deed, pri- 
vies in law, privies in right, and privies in blood. See 
Perkins 831, 832, 833. and Co. J. 3. fol. 23. and Ib, 4. 
123, 124. mentions four kinds of privies, viz. privies in 
blood, as the heir to his father; privies in repreſentation, 
as executors, or adminiſtrators to the deceaſed ; privies in 
eſtate, as he in the reverſion, and he in the remainder, 
when land is given to one for life, to another in fee, for 
that their eſtates are created both at one time : The fourth 
is privy in tenure, as the lord by eſcheat, that is, when 
the land eſcheateth to the lord for want of heirs. Cowell. 

Privies inheritable, as heir general, ſhall take benefit 
of the infancy, as if infant tenant in fee-ſimple makes 
feoffment, and dies, his heir ſhall enter. The ſame law 
of him who is heir general and ſpecial, and alfo of him 
that is heir ſpecial, and not general. Bur privies in eſ- 
tate (unleſs in ſome ſpecial cales) ſhall not take advantage 
of the infancy of the other. 8 Rep. 42. b. 43. Sce 
Privies and Privity. 

A ſurrender by an ideot of an eſtate for life, to deſtroy a 
contingent remainder, is void ab tnitio, therefore any per- 
ſon may take advantage of it, as well privy in eſtate as 
heir at law. But a ſeoffment in livery made proprits man- 
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 PRIVILEGIUM CLERICALE, Or in common ſpeeci 
the benefit of clergy. See Black. Com. 4 V. 358, Ge. 

PRIVILEGIUM, Property, propter. See ib. 2 V. 394. 

PRIVY COUNCIL, (Con/lium Regis, Privatum Canfili. 
um) Is a moſt honourable aſſembly of the King and Privy 
Counſellors in the King's court or palace, for matters cf 
ſtate. 4 "ft. 53, 3 

The King fits himſelf in council, and appoints Privy 
Counſelors without patent or grant, by putting them, on 
the liſt, and on their removal ſtriking them out, which 
be may do as be pleaſes : They take an oath 70 the King 
juſtly to adviſe him, to keep ſecrecy, &c. Their numbel 
at the firſt inſtitution was twelve; but at this time is 
without limitation, at the King's will. 

Next to the Lord Prefident of the Council, the Lord Privy 
Seal ſits in Council, the Secretaries of State, and man 
other Lords and Gentlemen : And in all debates of th: 
Council, the loweſt delivers his opinion firſt, and the 
King declares his judgment laſt; and thereby the matte: 
of debate is determined. 4 Inf. 55. 

It is conſiſtent with ſafety for a Privy Counſellor to git 


the King counſel when demanded ; and the beſt coun: i 
ever given to a Prince, when the queſtion is ſo evenly 


propounded, as the Counſellor cannot diſcern which wa 
the King himſelf inclines ; reſolution ſhould never precede 
de iberation, nor execution go before reſolution ; and 
when on debate and deliberation, any matter is vel 
reſolved by the Council, a change of it on fome private 
information is neither ſafe nor honourable. 4 Ir. 

The Cours of Privy Council is of great antiquity : The 
government in England was originally by the King and 
Privy Council ; tho! at preſent the King and Privy Cour- 
cil only intermeddle in matters of complaint on ſudden ener- 
gencres ; their conſtant buſineſs being to conſult for the 
publick good in affairs of ſtate. 4 ift. 53. 

The Lords and Commons aſſembled in Parliament have 
often tranſmitted matters of high concern to the King and 
Privy Council: And acts of Tos Privy Council, whether 
orders or proclamations, were of great authority ; and 
Hen. 8. procured an act of parliament to be made, that 
with the advice of his Privy Council he 14 ſet forth 


| proclamations, which ſhould have the force of ats of pu- 
vat but that ſtatute was repealed in the reign af 


Tho! acts of the Privy Council ſtill continued of gret 
authority until the reigns of Charles the Firſt and Second 
And by 1beſe were controverſies ſometimes determined 
touching lands and rights as well as the ſuſpenſion of 
penal laws, &c. But this ſeemed to be contrary to the 
25 Ed. 3. cap. 4. ü 

And by 16 Car. 1. cap. 10. it is declared, that neither 
the King, nor the Privy Council, have authority by pet- 
tion, c. to determine or diſpoſe of lands, 8. of any 


5 — 

he King, with advice of his Council, publiſhes pro- 
clamations binding to the ſubjeft , but they are to be con- 
ſonant to, and in execution of the laws of the land. 

It is in the power of the Privy Council to inquire inte 
crimes againſt government ; they may commit perſons 
treaſon, and other offences againſt the ſtate, in order fo 
their trial in other courts; and any of the Privy Counci 
may lawfully do it. 

But they take cogniſance of no private matters that 
may be determined in other courts ; yet the kingdom o 
Ireland and the Plantations are in many reſpects ſubject w 
the controul, and under the direction of the Privy Cou- 
cil ; and law controverſies among the ſubjects of Jeg 
= 8 1 determined by the Privy Council 
3 Inft. 182. 4 Ii. 53. Wod's Inft. 458. ; 

By 33 Hen. 8. cap. 8 : * Perſons es by the Pn" 
Council, on treaſons, te. done within or without the 
realm, may be tried before commilſionersof Oele 
miner, appointed by the King in any county ot " 
— _—_ as far as it . to . — _ 
in the kingdom, is repealed by r & 2. : 

If a perſon be killed . — ſea, out of the realm, — 
fact may be examined by the Privy Council, and the 


bus of the ideot, not being merely void, makes a diffe- fender tried according to the aforeſaid ſtatute. 


Carth 436. 
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1 Hawk. P. C. c. 17. ſect. 28. c. 18. ſe. 8. 
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Conſpi by the King's ſervants, againſt the life of 
-n Privy, Counſellor, Sc. is felony. 3 Hen. 7. cap. 14. 


And perſons attempting #2 kill or unlawfully aſſault any 
Privy Counſellor, when in the execution of bis office, are 
guilty of felony without benefit of 'clergy, by the 9 Ann. 
cap. 16. And antiently if one did ſtrike another in the 
houſe of a Privy Counſellor, or in his preſence, the party 
offending was to be fined 4 Inf. 53. c 

No perſon born out of the King's dominions, except of 
Engliſh parents; ſhall be of the Privy Council. 12 W. 3. 
6. 2. 

There is to be but one Privy Council in Great Britain : 
And the Privy Council is not diſſolved by death of the 
King; but continues for ſix months, Sc. 6 Ann. c. 6, 7. 
Vide the Stat. 3 H. 7. c. 14. Allo 9 Ann. c. 16. and 
2 Hawk. 
PC. c. 16. ſect. 4. c. 15. ſett. 66 to 72. And ſee Black. 
Com, 1 J 229, Sc. | 

PRIVY SEAL, (Privatum Sigillum) Is a ſeal which 
the King uſeth to ſuch grants or things, as paſs the Great | 
Seal. 2 Inft. 554. WET I 

Firſt, they *paſs the Privy Signet; then the Privy Seal, 
and laſtly, the Great Seal of England; and the clerks of 
the Privy Signet office write out ſuch grants, patents, &c. 
as pals the Sin Manual, which being tranſcribed and 
ſealed with the ſignet, is a warrant to the Privy Seal, as 
the Privy Seal is a warrant to the Great Seal. Hood's 
Inft. 457. 8 
ace King's grants, writings, and leaſes, ſhall paſs 
the Privy Signet, Privy Seal, and Great Seal; and the 
duties of the clerks-of the Privy Signet, and Privy Seal, 
and what fees ſhall be paid them, and many articles con- 
cerning paſſing the King's grants, Fc. are mentioned in 
the ſtatute 27 H. 8. cap. 11. 

No protection can be granted under the Privy Seal, but 
under the Great Seal : But a warrant of the King under 
the Privy Seal to iſſue money out of his coffers, is ſuf- 
ficient ; tho not under the Privy Signet. 2 ft. c55. 
2 Rep. 17. 2 Roll. Abr. 183. And the Privy Seal is 
ſometimes uſed in things of leſs conſequence, that never 
paſs the Great Seal; as to diſcharge a recogniſance, debt, 
Sc. But no wits ſhall paſs under the Privy Seal, which 
touch the Common law. 2 Ia. 555, And matters of 
the Privy Seal are not iſſuable, or returnable in any court, 
Sc. 3 Nelſ. Abr. 211. See Keeper of the Privy Seal, and 
Black. Com. 2 V. 347. | | 

PRIZES. See Privateer, and Table to the Statutes. 

PRIVY VERDICT. See Verdict, and Black. Com. 2 V. 


397. 
PRO, Is a prepoſition, ſignifying for, or in reſpect of 
a thing; as pro confilio, &c. Arid in law, pro in the 
grant of an annuity pro confilio, ſhewing the cauſe of the 
grant, amounts to a condition : But in a feoffment, or leaſe 
life, &c. it is the conſideration, and doth not amount to 
a condition; and the reaſon of the difference is, becauſe 
the ſtate of the land by the feoffment is executed, and the 
yo of the annaity is exerutory. Plowd. 412; Wood's 
at, 231. 
PROBARE, In the laws of Canutus, was uſed for to 
claim a thing as a man's own. Leg. Canut. cap. | 
PROBATE OF TESTAMENTS, (Probatio Teſtamento- 
rum) Is the exhibiting and proving wills and teſtaments 
before the eccleſiaſtical judge, delegated by the biſhop, 
who is ordinary of the place where the party dies : And if 
all the deceaſed's goods, chattels and debts owing to him, 
vere in the ſame dioceſe, then the biſhop of the dioceſe, 
&c. hath the probate of the teſtament * if the goods 
and chattels were diſperſed in divers dioceſes, ſo that there 
were any thing out of the dioceſe where the party lived, 
to make what is called bona notabilia, then the archbiſhop 
of Canterbury or York, is the ordinary to make probate by 
his prerogative. Blount, | | | 
The probate of a will is uſually made in the ſpiritual 
court, and is done ” granting letters teſtamentary to an 
Xecutor under ſeal of the court, by which the executor 
8 enabled to bring any action, &c. And if ſuch letters 
ted to the party who exhibits the 
is oath, by ſwearing that he believeth 


Proving it in cen 


P' Ri © 
controverted at any time: But if the executor, beſides 
his own oath, produces witneſſes to prove it to be the laſk. 
will of the deceaſed, and this in the preſence of the parties 
who claim any intereft, or in their abſence, if ſummoned 
and do not appear; this is termed 4 probate per reftes, 
_ cannot be queſtioned after thirty years. 2 Nel/. 

* 1% . | 

On an iſſue whether the deceaſed made an executor or 
no, the probate of the will was adjudged good proof. 2. 
Lill. Abr. 375. And where the probate of a will is pro- 
duced in evidence at a trial, defendant cannot ſay that the 
will was forged, or that the teſtator was non compos mentis, 
becauſe it is directly againſt the ſeal of the ordinary, in a 
matter where he had a proper juriſdiction; but defendant 
may give in evidence that the ſeal itſelf was forged, or that 
the teſtator had bona no/abilia, or he may be relieved on 
appeal. 1 Lev. 235. Raym. 405. i Strange 481. 

As the judge of the Spiritual Court only can determine 
the validity of wills for things perſonal; therefore the 
probate of ſuch a will is undeniable evidence 10 a jury, and 
may not be controverted at Common law. 1 Ld. Raym. 
262. Dd, 

A probate, according to Holt, is evidence of a will only 
as to chattels : But if a will of lands be loſt, it ſhall be 
allowed for ſuch a will concerning lands. Jbid. 731, 
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probate is to be granted of a will, wherein a le- 
gay is interlined in a different hand, and ſuppoſed to be 
orged, the executor has no remedy but in the Spiritual 
Court ; where the will ought to be proves, with a ſpecial 
reſervation as to that clauſe. 1 Peer Will. 388. 

Notwithſtanding appeal from a will, a perſon is com- 
plete executor by the probate, tho' the probate may be 
traverſed, if an executor plaintiff do not conclude with 
a profert hic in curia, or defendant may demand q er of 
the will. 3 Bult. 72. | 

An executor being made by the act of the party de- 
ceaſed, the law intitles him to the probate of the will; 
and the probate cannot be revoked or altered, which would 
in effect make a new will; yet it may be ſuſpended by an 
appeal : But if adminiſtration be granted ts one, this is by 
act of the court; and if he afterwards become bankrupt, 
Sec. the adminiſtration may be repealed. 1 Roll. Rep. 
226. Show. 293. i Salk: 36. 2 Nelf. Abr. 1302. | 

By 21 Hen. 8. c. 5. it is ordained, that on probate of 
wills, Sc. 6 4. and no more ſhall be taken by the Regiſter, 
where the goods of the deceaſed do not exceed five pounds 
value; and when the goods are above the value of 5 /. 
and under 40 J. the fee to the Judge ſhall be 25. 6d. and 
to the Regiſter 1 5. and if the goods exceed 40 / in value, 
the Judge's fee is 25. 6 d. and to the Regiſter 25. 6d. but 
this he may refuſe, and take a penny for every ten lines of the 
will, Sc. And if the officer takes more than his due fees, 
he ſhall forfeit 10 J. to be divided between the King and 
the party grieved. _ 

But it hath been held on this ſtatute, that a tranſcript 
of the will muſt be brought to the Regiſter ready ingroſſed, 


and with wax to be ſealed, fo that the Regiſter, &c. may 


have nothing to do but to annex the probate to itz and 
then no fee ſhall be taken for ſuch tranſcript; 4 Inf. 
336. Co. Ent. 166. 

The power of granting probates and adminiſtrations of 
the goods of perſons dying; for wages or work done in 
the King's docks and yards, ſhall be in the ordinary of the 
dioceſe there the perſon dietb, or in him to whom power 
is given by ſuch ordinary, excluſive of the prerogative 
court, Sc. Stat. 4 & 5 Ann. c. 16. See Executor, &c. 
and Black. Com 2 V. 508. | 

PROBATOR, An accuſer, or approver, or one who 
undertakes to prove a crime upon another. 

The word was ftrit#ly meant of an accomplice in felony, 
who to fave himſelf confeſſed the fact, and accuſed any 
other principal or acceſſary, againſt whom he was bound 
to make good the charge by duel, or trial by the country, 
and then was pardoned hfe and members, but yet to ſuf- 
fer tranſportation-——Cum probator perfecerit quod pro- 
miſit, tenetur ei conventio, ſcilicet ur vitam habeat & mem- 
bra. Sed in regno remanere non debet, etiamſi velit plegios 
invenire. Bratton. Vid. Fleta, hb. 2. cap. 52. ſe. 42, 


ſuch a probate may be 


had PROGE- 


PR O 

PROCEDENDO, Is a writ which lieth where an action 
is removed from an inferior to a ſuperior court, as the 
Chancery, King's Bench, or Commmon Pleas, by habeas cor- 
pus, certiorari, or writ of privilege; to ſend down the cauſe 
to the court from whence removed, ro PEOCEED on it, 
it not appearing to the higher court that the ſuggeſtion 
is ſufficiently proved. F. N. B. 153. 5 Rep. 6g. 21 

ac. 1. cap. 23. | 


And if the party who ſues out a habeas corpus, or cer- 


tiorari, doth not put in good bail in time, (where gox 
bail is required) then there goes this writ to the-inferior 
cotift To PROCEED. non obftante the babeas corpus, &c. 
2 Lill. Abr. 376. 

If a certiorari or habeas corpus, to temove a cauſe, be 
returned before a judge, the judge will give a rule there- 
on to put in good bail, by ſuch a day; which if defendant, 
on ſerving his attorney with a copy of the rule, doth not 
do, then the judge will ſign a warrant for a procedends, to 
remove the cauſe where the action was firſt laid: Alſo if 
bail be put in at the time, and do not prove good, the 
judge will grant a rule for better bail to be put in by ſuch 
a day, or elſe to juſtify the bail already put in ; which if 
defendant doth not do, the judge will then likewiſe grant 
a warrant for a procedendo. 2 Lill. 3). 

Where bail put in on removal of a cauſe into B. R. is 
diſallowed by the court, if defendant on a rule for that 
purpoſe, and notice given, refuſe to put in better bail, 
ſuch as the court ſhall approve of, a procedendo may be 


granted; for diſallowing the bail makes defendant in the | 575 


Same condition as if be had put in no bail, and until the bail 
is put in and filed, the court is not poſſeſſed of the cauſe ſo 
as to proceed in it. Mich. 24 Car. B. R. 

After a record returned, and defendant hath filed bail 
in B. R. on a cauſe being removed, a procedendo ought 
not to be granted; becauſe, by giving and filing bail in 
this court, the bail below is diſcharged. Sid. 313. 2 Nel/. 
Abr. 1304. And it hath been held, that by the Common 
law, if a certiorari be once filed, the proceedings below 
can never be revived by any procedendo. Hawk. P. C. 
2 , | 
"When a cauſe by the cuſtom of London is actionable, and 
will not bear an action at the Common law, if on Þabeas 
corpus or certiorari, brought to remove ſuch cauſe into 
B. R. it doth fo _—_ to the court; the court will grant 
a procedendo to authoriſe the court of London to proceed in 
the matter; otherwiſe the party who brought the action 
would be without remedy. 2 Lill. Abr. 376. This writ 
of procedendo is called a procedendo in See Black. 


1. 35g. 175 | 
PROCEDENDO ON AID PRAYER. If a man pray 
in aid of the King, in a real action, and aid be granted; 
it ſhall be awarded that he ſue to the King in Chancery, | 
and the juſtices in the Common Pleas ſhall ſtay until the 
writ of procedendo de loquela come Dauer — if it ap- 
r to the judges by pleading, or ſnewing of the party, 
that the King hath intereſt in the land, or ſhall loſe rent, 
Sc. there the court ought to ſtay until they have from the 
King a procedendo in loyuela ; And then they may | 
in the plea, until they come to give judgment; when the | 
juſtices ought not to proceed to judgment, without a writ | 
for that purpoſe. New Nat. B. R. 342. So in a perſo- 
nal action, if defendant pray in aid of the King, the judges 
are not to proceed till they receive a proceuendo in loquela. 
And tho' they may then proceed and try the iſſue joined, 
they ſhall not give judgment until a writ comes to them 
to proceed to judgment. bid. | 
PROCEDENDO 'AD JUDICIUM, Lies where the 
judges of any court delay the party, plaintiff or defen- 
dant, and will not give judgment in the cauſe, when they 
ought to do it. M ood's Inſt. 870. | 
I verdict paſs for the plaintiff in affiſe of novel diſſeifin 
before the juſtices of aſſiſe, and before they give judgment, 
by a new commiſſion, new juſtices are made; the plainti 
in aſſiſe may ſue forth a certisrari, directed to the other 
juſtices to remove the record before the new juſtices; and 
another writ to the new juſtioes to receive and inſpecꝰ the 
record, and then proceed to judgment, Sc. New Nat 
Brev. 342, 343. | | | 
Where the authority of commiſſioners of oyer and ter4 
miner, &c. is ſuſpended by writ of ſuper/edeas ; theit 


: 
| 


Exchequer in Eng 
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power may be reſtored by a writ of procedendo. Regif 
124. 12 Aſſ. 21. H. P. C. 162. See Black. Sa 


10 | | 

PROCESS, (Proceſſus a procedendo ab initio uſque ad 
finem) Is ſo called, becauſe it proceeds or goes out, upon 
former matter, either original or judicial; and hath two 
ſignifications: Firſt, it is /argely taken for all the proceed. 
ings in any action, real or perſonal, civil or criminal, from 
the beginning to the end: Secondly, We call that the 
proceſs by which a man is called into any temporal court, 
becauſe it is the beginning or principal part thereof, by 
'which the reſt is directed ; or if taken rity, it is the 
\proceeding, after the original, before judgment. Britt 
138. Lamb. lib. 4. Crompt. 133. 8 Rep. 157. 

, Proceſs is general or ſpecial ; and ſpecial proceſs is that 
which is eſpecially appointed for any offence, Sc. by ſta- 
tute : And there is great diverſity of proceſs. F. N. B. 

Proceſs to call perſons into court, &c. muft be in the 
name of the King; and if it iſſue from the court of King's 
Bench, it ought to be under the zefte of the Chief Juſtice, 
'or of the ſenior judge of the court, if there be no Chief 
Juſtice; and if it iflueth from any other court, it is to be 
under the teſte of the firſt in commiſſion, S. Dali. ch. 
132. Finch 436, Cro. Car. 393. 


No proceſs ſhall regularly iſſue in the King's name and 


by his writ, to apprehend a felon or other malefactor, un- 


leſs there be an indictment or matter of record in the 
court, upon which the writ iſſues. 1 Hale's Hiſt. P C 


All legal proceedings commence by original writ, in- 
dictment, or information; or in B. R. by bill of Middl- 
/ex, or latitat, which is the original proceſs of this coun; 
and is in nature of an original to cauſe appearance. 2 Lill 
Abr. 377. | 

There is no need of proceſs on an indictment, G. 
where defendant is preſent in court; only where he is ab- 
ey. oo — 481... . 

The proceſs on indictment of capias, &c. is appointed 
by the 25 Ed. 3. and 8 Hen. 6, In actions of — caſe, 
and writs of annuity and covenant, by Srat. 19 Hen. 7. 
23 Hen. 8. And no writ, proceſs, Sc. ſhall be diſcon- 
tinued by the King's death. 4 & 5 M. & M. 1 4m. 
If proceſs is awarded out of a court, which hath not 
juriſdiction of the principal cauſe, it is coram non judice 
me wm And the ſheriff executing it will be a treſpaſſer, 
2 Leon. 89. 

Proceedings in the ſuperior and inferior-courts muſt be 
regularly and formally entered, according to the legal 
courſe ; or they may be reverſed for error, in B. R. 
2 Lill. 379. | | 

'Antiently all law. ings, Sc. were in French : 
Tho' by ſtatute fince made, it was enacted, that it ſhould 
be pleaded and anſwered in Eugliſb, and entered and in- 
rolled in Latin. 36 Ed. 3. c. 15. 22 Car. 2. c. 3. The 
old — up ee law dings in French was re- 
qui | uliam the Conqueror, it being a language 
which he himſelf 'knew ; 0 uſe of yoo is ſaid to be 
introduced by the clergy, when the biſhops and other 1pr 
ritual perſons were judges, and chief officers of our courts; 
and this they did, as Exoving whatever alterations there 
were in national languages, the Larin would be generally 


was done to keep the people-in;ignorance, and to have in 
their own power on{y the interpretation of the laws. For- 
By a late ſtatute, all proceedings in the courts of 
ſhall be in the Engliſb tongue, and be written in a com 
mon ingroſſing hand, not court hand, in words at 4 
Sc. on pain of forfeiting the ſum of go l. And miſtran- 
ſtations, errors in form, and miſtakes of clerkſhip, may 
be amended before or after j ; Alſo the ſtatutes 
of jeofatles extend to all forms, and: ings. in Engl/b, 
except in · eriminal caſes. But this ſtatute: extended not 
to the court of Admiralty, as to certify ing any 
beyond the ſeas, Sc. which may be in Latin as former. 
Stat. 4 Gru. 2. c. 26. And in the court of Receipt of the 
umd, officers: and clerks may carry 


"SE Vet ſome give another reaſon for it, that it 


on 
their buſineſs in their uſual courſe; allo urid, (proceb, 
pleadings, c. may be written erpreſſing numbers b) 


gures, and with uſual abbreviations in-Znglys.; ans” 


ik. ao. ao ac a. aw ot tc... oo. 


- 
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of wiith, We. to be expreſſed in the ſaine language as hath || It is likew4ſe' clear, that the ſubjeRt i obliged on paiti 


een com only uſed, by 6 Geo. 2. c. 6. 14. Jof fine and impriſonment to obey every Protlamation le- 
_ to TT Black. Com. 3 V. 279. xi. ruh trades, and that though the thing prohibited were an 


* 
* 


4 And as to the criminal proceſs, ſee ib. 4 U. 313. ] offence before; that yet the Pyoelamal ibn is a circumſtance 
n Obftrutting the execution of lawfwl proce/,'1s'an'offence | which highly — — it; and'on which alone the party 
0 inſt pu juſtice, of a very high and preſam diſobeying may be puniſned. 12 Co. 74. Vb. 251 
a nature; but more particularly ſo, when it is an ſtruc- | It is clearly agreed, that no private perſon can make 
n tion of am urre upon criminal proceſs. And it hath been | any Proclamation of a publick nature except by cuſtom, as 
© holden, that the party oppoſing ſuch arref becomes there: is uſual in ſome cities and boroughs; this being a pe” 
, by partiveps crimiis ; that is, an aeceſſary in felony, and tive act, with which alone the King is intruſted. Byv. ' 
J a principal in treaſon. Black. Com. 4 V. 129. I Proclamm.pl.1. 12 O. 75. Crom. Jar. 41. | 
r PROCESSION. In carbed al and comveninal churches, | But the King cannot by his Proclamatton change uny 
n the members had their ſtated proceſſions, wherein they walk- | part of the Common law, ftatutes or cuſtoms of this realm; 
ed in their moſt ornamental habits, wich muſick, finging | nor can he by his Proclamation cyeute any offence which was 
It | hytnns, and other ſuitable ſolemnity: And in every pa- — — ; for theſe things cunndt Be done with 
1 | riſh, there was a cuſtomary annual proceſſion of the pariſh | our a tepyflarive power, of which in our conſtitution the 
I eſt, the patron of the church, with the chief flag, or King is but a part. Dalſ. 20. pl. 10. 12 Co. 95. 11 Co. 
e 1 y banner, and the other pariſhioners, 10 rake u circuit | 85. bp. 4 . 
's | round the Vimits of ibe pariſh or nanor, and pray for a hleſ- On this foundation it hath been held, that the King's 
, ſing on the fruits of the earth; to which we owe our pre- Proctiamuum prohibiting the importation of wines from 
ef ſent cuſtom of prrambularion, which in moſt places is ſtill | France on pain of forfeiture; was ngainſt law and void; 
e called proceſtoning and going in proceſſion, though we have | there being no tar at that time ſubſiſting between the 
b. loſt the order and devotion, as well as pomp and ſuper- | nations. 2 U 33. | "0 
ſition of it. | 2h | So where an act was made by which foreigners were li- 
d PROCESSUM CONTINUANDO, Is a writ for the | cenſed to merchandize within London; and H. 4. by Pro- 
N- = continuance of proceſs, after the death of the Chief Juſtiee; | clamation prohibited the execution of it, and ordered that 
Ne or other juſtices in the commiſſion of oyer and rerminty; | it ſhould be in ſuſpenſe »/que ul prurimum purliamentum; 
C. Reg, Orig. 128. IlĨ and this Was held to be againſt law. 12 C. 75 
PROCHEIN AMY, ( Prozimas Amicus.) Is ufed in law | On a cohference Between ſome Lords of the Privy 
N- for him who is the near friend, or next of kin to a child it Coundil and the two Chief Jiiſtices (of which 'Lord Cote 
e- his nohage, and in that reſpect is allowed to deal for the | was one) and Ch. B. and Baron Althim, the queſtion 
t; infant in the management of his affairs; as ts be his guar- | was, 1ſt, Whether the Ning by Proclambrion migttt pro- 
l. dian if he holds lands in ſocage, and in the redreſs of any | hibit neë Buildings in and about London. adly, If the 
wrong done him. Slat. Hef: 1. c. 48. Wept. 2. c. 15. | King ihicht prohibit the making ſtarch of wheat. And 
c. 2 Inſt. 261. the judges were of opinion, that the ſubjeCt could ut be 
b- Frocbem amy is commonly taken for guardium in forage , | reſtrained in theſe particulars by the King's Proclamation. 
| but otherwiſe it is he who appears in court” for an infant | 1s Co. #4. © vg 2 


who ſues any action, and aids the infant in purſuit of his | The King by proclamation may call or diſſolve patlia- 
action: For to ſue, an infant may not make an attorney; ments, declare war or peace; for theſe are pretdgative 
but the court will admit e next friendof the infant plain- acts with which he is intruſted 45 the executive part of the 
tiff; and a guardian for an infant defenuant. 


ed 

le 

7 

n- | law ; but if there be àn afvat war, it is not neteffary in 

] If no guardian is appointed by the father, Sc. of ar. | pleading to ſhew that ſueh war was proclaimed. 3 If. 

ot infant, the courſe of B. R. hath been to allow one of the | 462. 1 Hal: Hit. P. G 164: Owen 45. Raft. Em. 

2 officers of the court to be prochein amy to the infant to ſue: | 60. de nt a2 bo 

er, Terms de Ley. 2 Lill. Aby. 62. | The King by Fotry enemy may legitimate foreign coin, 
It hath been held, that a guardian and prochein amy are | arid make it current money of this Kingdom, accotding to 

be diſtin, though either of then may be admitted for the | the wile impoſed by ſuch proclamation ; he muy legiti: 

gal plaintiff being an infant. 5 | mate baſe coin, or mixed bee the ſtandard of fterling; 

R Prochein amy was never before the Statute em. 1. | he may enhance coin to à higher denomination or value; 

and was appointed is caſe of neceſſity, where an infant was | and may decty money that is cutrent in uſe and pay- 


b: to ſue his guardian, or the guardian would net fue for | ment y and in all theſe caſes 4 prociumatiom, with à procla- 
uld him; for which reaſ6f he may be admitted to fue by rv. marin unit under the Great ſeal, is neceſſity. Co. Lit. 
8 = 2 when he is to demand or gain any thing. 2207. 5. R Co. 114. . Dev. 3t. 1 Hal. Hi. P. C. 
Ar. 997. , | 1192, 197. | 
re- The plaintiff infant may ſue per guardianamm, or per The King by protlamatioh may appoint faſts and days 
age prorimum amieum ad proſequendums ; and-if che admiffion | of thankfgiving and hutniliation ; and Mic proclatharion F 
| be is to ſue per gnardianmm, when it ſhould be per proximanm' | for preventing and 3 and profaneneſs; 
ſpi- amicim, it will be well enough; there being many prece- 9 he ſame in ehurches and ehapels. Comp. 
ns; DIRE PRES WR rc e ger gud? dia- Indus 384. | 3 err 
Vere mm. Cro. Car. 86, 115. Hut. 92. If an infant be'dif-' | A proclaniation muſt be under the Great ſeal, and if de 
ally turded by the chief lord, ſo that he cannot bring 4 e,] nied is to be tried by the record thereof; but if a' man 
at it his prochein amy ſhall be admitted. 3 Ed. 1. cap. 48. 86 pleads that he was prevented doing à ching by proclama- 
e in where the infant is eloined, Sc. 13 Ed: f. c 15. See lion; it ſecins the be bee that he need not aver 
For- Infant, and Black. Com. 1 . 64. : | that: fuch frothaniation Was | the Great ſeal ; for al- 
; ROCHE AVOIDANCE, Is nothing but a power to üg ther ſuch proclannttib was made, it ſhall be intend- 
ſtice preſent a miniſter to # church when it all become voc: | d to have been duly made. Go. Car. 180. Sec 1 Roll. 8 
oM- As where one hath preſented a clerk to a church, and then Rep: wit © *. Mt 4 
gh, grants the neær avordtince'ts another, Ic. See Avoidance. | By the fat. 31 Hen. 8. c. 8. The King's protlamiation 
ran” PROCLAMATION, ( Proctamatio) Isa notice publickly was to be Gf the fame effect as an ac of parliament; not 
may pre of any thing, whereof the King thinks fit to advertiſe |' ro prejudiee He, liberty, c. and*ohteniners of it to be 
utes s ſubjeCts, and fo it is ſed. 7 Rec. 2. cap. 6. , adjudged traytors. . | 
liſh, It is plain that the King by his prerogative may, in cer- But, as very juſtiy obſerved by Mr. Juſtice Blackfone 
not an caſes and 8PECIAL oc sps iſſue out Proclamations | in his Com. T. V 251. this was © a ſatire, calculated to 
my for prevention of offences, to ratify and confirm an antient: introduce the moſt deſpotic tyranny, and which muſt 
er A law, of as ſortie Books expreſs it, quoal terror em populi, to . have proved futal to the liberties of this kingdom, had 
f- oniſh chern that they Keep the laws'6ti pain of his diſ- | © it not beet luckily repealed in tlie minority of his ſuc· 
2 bleaſute; and ſuch Proctamations being grounded on the © cell6?,- abötit five years after; viz. by fat. 1 Ed. 6. 
27 s of the realtn are of great forte. Fortefe, de Laud cap. | c. 12. Ses alſo Blath, Com 4 V. 424. | 
* 9. 12 Co. 74, 75. 11 Co. 8) Dalf. 20. pl. ro. 2 Rol. The King may make a proriamation to His 1 
2 Abs. 209. . 3,lnſt. 162 | | Quo lerrorem prpiur, and put them in fear of His dif! 
9 D ö | pleaſure 5 


pleaſure ; but not on any other certain pain, as forfeiture | 
of their. land or goods, or to undergo. the penalty of a 
fine and impriſonment, fc. Dalil. 20. 2 Lill. Abr. 
ßer 382. Yet the King by his proclamation may inhibit | 
his ſubſects that they go not out of the realm, without li- | 
cence ; and if the-ſubye&t act contrary, for this conternpt | 
he ſhall be fined to the King 12 & 13 Elis. Dyer 


There are praclamations of divers kinds; and à proc la- 
mation is to be pleaded under the Great ſeal, without which 
it doth not bind, Sc. Cro; Car. 130. Vide King and Privy | 
Council. And Black. Com 1 . 20. 4 V. 424. | 


_ PROCLAMATION QF COURTS, Is uſed particu- 
larly in the beginning or calling of a court; and at the 
diſcharge 2 thereaf.; for the attendance of per- 
ſons, and diſpatch of dus And before a parliament is 
diſſolved, c. Publick proclamation is to be made, that if 
any perſon hath any petition, he ſhall come in and be 
heard. Lex, Conſtitut. 186. > a 

At the latter end of the q/i/es, there is uſually 8 
mation made, that no more records of Ni prius ſhall be 
put in to be tried at bat aſſiſes; after which they will not 
be received, and all perſons who have not then put in 
their records of Nift prius may depart, and are bound to 
give no longer attendance at that aſſiſes. 2 Lill. Abr. 

1 4 


Froclamatian is made in Courts Baron, for perſons to come 
in and claim vacant copyholds, of which the tenants died 
ſeiſed ſince the laſt courts ; and the lord may ſeize a copy- 
hold, if the heir come not in to be admitted on proclama- 
tion, Se. 1 Levi E636. 5 

.. PROCLAMATION OF EXIGENTS. On awarding 
an exzgent, in order to outlawry, a writ of proclamation 
iſſues to the ſheriff of the county where the party dwells; 
to make e for defendant to yield himſelf, 
or be outlawed. Stat. 6 Hen. $. c. 4. 31 Eliz. c. 3. 4& 
5 Will. & Mar. See Black. Com. 3 V. 284, xvi. 3 V. 


- PROCLAMATION OF A FINE. When any fine of 
land is paſſed, proclamation is ſolemnly made thereof in 
the court of Common Pleas where levied, after ingroſſing 
it; and tranſcripts are alſo ſent to the juſtices of ah, and 
juſtices of the peace of the courity in which the lands lie, 
to be openly proclaimed there. 1 R. 3. c. . See Black, 
m 2 V. 252..xv, | 2,064 
- PROCLAMATION OF. NUSANCES. By: ſtatute, 

proclamation is to be made againſt nuſances, and ſor the 
removal of them, Sc. 12 R. 2. „ Ain ent 

PROCLAMATION OF REBELLION, Is a writ 
whereby a man not appearing upon a ſubpæna, or an at- 
tachment in the Chancery, is reputed and declared a rebe!, 
if he render not himſelf by a day aſſigned. See Commiſſion 
a Rebellion, And Black. Com. 3 V. 444. 

PROCLAMATION OF RECUSANTS. There is a 
proclamation of recuſants, by which they ſhall be convict- 
ed, on non-appearance at the aſſizes. 29 Eliz. 3 Fac. 1. 

PRO CONFESEO, ls where a bill is exhibited in Chan- 
cery, to which defendant appears, and is afterwards in 
contempt for not anſwering ; when the matter contained in 
the bill ſhall be taken as if it were confeſſed by defendant. 
Terms de Ley. | 

If a defendant is in cuſtody for contempt in not anſwer- 
ing, on a habeas corpus, which is granted by order of court, 
to bring him to the bar, the court aſſigns him a day to an- 
ſwer; and the day being expired, and no anſwer put in, 
a ſecond habeas corpus is iflued, and the party being ht 
into court a further day is aſſigned; by which day, if he 
anſwer not, the bill on the plaintiff's motion ſhall be taken 
pro confeſſo, unleſs cauſe be ſhewed by a day; and for want 
of ſuch cauſe ſhewed on motion, the ſubſtance of the bill 
ſhall be decreed to plaintiff. Hill. 1662. Alſo after a 
fourth inſufficient anſwer, the matter of the bill not ſuffi- 
ciently anſwered unto by the defendant ſhall be taken pro 
confeſſo, and decreed accordingly, . 
Stat. 5 Geo. c. 25. enacts, That if in any ſuit in equity 
any defendant, againſt whom proceſs ſhall iſſue, ſball not 
cauſe bis appearance to be entered according to the rules of 
the court, in caſe ſuch . proceſs had been ſerved, and af- 
fidavit ſhall; be made, that ſuch defendant is beyond the 
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could xot be found, % as 4% be :ſerved, and that there ; 
juſt ground tg. believe that ſuch defendant is gone out of 
the realm, or abſconds to avoid being ſerved; the court 
may make an order, appointing defendant to appear a: , 
day therein to be named, and a copy of ſuch order ſha] 
within 14 days, be inſerted in the London Gazette, and 
publiſhed on ſome Lord's day, after divine ſervice, in 
the-pariſh church where defendant made his uſual abode 
within 30 days next before bis abſenting ; and a copy of 
ſuch order ſhall be poſted up, viz. a copy of ſuch order 
made in Chancery, Exchequer or Dutchy Chamber, ſha} 
be poſted up at the Royal Exchange ; and a copy of every 
bed -oeden made in any of the courts of equity of the 
counties Palatine, or of the great ſeſſions in Wales, ſha 
be poſted up in. ſome market town within the juriſdichim o 
the court, neareſt to the place where defendant made his uſual 
abode, ſuch place of abode. being alſo within the juriſdic- 
tion of the court; and if defendant do not appear within 
ſuch time as the court appoint, then, on prof made of 
publication of ſuch'order as aforeſaid, the court may order 
plaintiff's bill to be talen pro confeſs, and make ſuch de- 
cree as ſhall be juſt; and the couri may order plaintiff ts be 
paid his demands out of the eftate ſequeſtred according 15 the 
decree , ſuch plaintiff giving ſecurity, to abide ſuch order 
touching the reſtitution of ſuch eſtate, as the court ſhall 
make ori defendant's: ance. But in caſe plaintiff 
refuſe to give ſecurity, then the court ſhall order the ef- 
feds ſequeſtered 70 remain under the direction of the coun, 
until che appearance of defendant to defend ſuch ſuit.— 
Provided, That this act ſhall not affect perſons beyond 
the ſeas, unleſs affidavit be made of their being in England 
within two years before the ſubpana ; Nor extend to 
courts having a limited juriſdiction, unleſs oath be made 
of perſonal reſidence in ſuch juriſdiction one year before 
the /ubpena. | | | h 

| Barnardifton (401 to 404;) tells us, That it is not ſuf- 
ficient on this ſtatute to make affidavit, that the party 
making it was informed, and believes that defendants 
withdrew themſelves, in order to avoid being ſerved 
with the proceſs of the court. But it muſt be like- 
wiſe ſworn by whom the deponent received ſuch informa- 
tion, 

Defendant appeared, and ſtood out to a ſequeſtration, 
and afterwards, on getting time, put in an anſwer, which 
was reported inſufficient in near twenty exceptions, and 
was ſerved with a /ubpana to make a better anſwer. The 
defendant put in another anſwer, a-like inſufficient. It 
was inſiſted for defendant, that the practice of taking 
bills pro confeſſe is not of long ſtanding, the ancient way 
being to oo the 5 to make proof of the ſubſtance 
of the bill; and that, in this caſe, taking all the bill pro 
confeſſo, where part had been ſufficiently anſwered, ſeem- 
ed very ſtrange. But it was anſwered, that an in/uffcient 
anſwer is as no anſwer, therefore the whole to be taken 
pro confeſſo; and the Maſter of the Rolls decreed for 
plaintiff, But Lord Chancellor King, on an appeal, ſaid, 
He would conſider how matters ſtood at the time of ſuch 
decree, and that it was ſufficient that there then was an 
anſwer, and which the plaintiff had admitted to be ſo by 
ſuing his proceſs for a better; and that ſo defendant con- 
feſſed the whole bill true, when by the Maſter's report, 
(which was a record of the ſame court) he had anſwered 
the greateſt part; and when the plaintiff himſelf had 
taken the firſt anſwer to be an anſwer in part by on 
the defendant with proceſs to put in a better, was Rr 
common ſenſe ; and reverſed the former decree. 2 , il. 
liam's Rep. 556. | 

If defendant obſtinately inſiſts on his demurrer, and 155 
fuſes to anſwer, where the court is of opinion, that ſuff⸗ 
cient matter is alledged in the bill to oblige him to anſwer, 
and for the court to proceed upon, the court will _—_ 
the matter of the plaintiff's bill; for by the 2 on 
confeſſed all matters of fact that are alleged. Cur/. Cane 


209. 
PROCTOR, ( Procurator) Is he who. undertakes 0 
manage another man's cauſe, in any court of the Civ! - 
Ecelebaſtical law, for his fee: Qui aliena negotia Fri en 
ſuſcipit. Proctor not to practiſe, if a 7 recu 55 : 
Fac. 1. c. 5, Not to 1 juſtice of peace. 5 Ce. 
c. 18. See Black. Com. 3 V. 25. Oo 85 


ſeas ; or that, on enquiry at his uſual place of abode, he 
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PROCTORS OE TEE CLERGY; ( Procuratores cleri) 


Are thoſe who are choſen and appointed to . for ca- 


thedral or other collegiate; churches; as alſo for the com 
mon clergy of every dioceſe, to fit in the Convocation houſe 
in the time of parliament. ooo 
On every new parliament the King directeth his writ to 
the archbiſhop of each province, for the ſummoning of 
all biſhops, deans, archdeacons, &c. to the convocation, 
generally of all the clergy of his province, aſſigning 
1 the time and place in the writz then the archbiſhop 
of Canterbury, on his writ received, according to cuſtom 
direds his letters to the biſhop of London as his Provincial 
dean, firſt citing him progres and then willing him 
to cite in like manner all the bi 2 Sc. and generally 
all the clergy of his province, to the place, and againſt 
the day prefixed in the writ ; but gireCteth withal; that 
one proclor be ſent for every cathedral or collegiate church, 
and two proftors for the body of the inferior clergy of each 
dioceſe ; and by virtue of theſe letters authentically ſealed; 
the biſhop of London directs his like letters ſeverally to 
the biſhop of every dioceſe of the province, citing them 
in like fort, and willing them not only to appear; but 
alſo to admoniſh the deans and archdeacons perſonally to 
appear ; and the cathedral and collegiate churches; and 
he common clergy of the dioceſe to ſend their profors to 
the place at the day appointed ; and alſo willeth them to 
certify to the archbiſhop the names of every perſon ſo 
_ by N 2 —— to their letter 
certificatory: bi accordingly, and 
the cathedral and collegiate yl omg and the body of 
the clergy make choice of their proctors; which being 
done and certified to the biſhop, he returneth all at the 
day. Cowell, We 
PROCONSULES, . Were thoſe who were called Juſtices 
in ere, A rr errantes, in England. Cowell. 
PROCURATIONS, ( Procurationes) Are certain ſums 
of money which pariſh prieſts pay yearly to the biſhop or 
archdeacon, ratione vifitationis ; formerly the viſitor demand- 
ed a proportion of meat and drink 2 his refreſument, 
when he came abroad to do his duty, and examine the 
ſtate of the church; afterwards theſe were turned into 
annual payments of a certain ſum, which is called a pro- 
curation, being ſo much given to the viſitor, ad procu- 
randum cibum et potum, And complaints were often made 
of the exceſſive 3 of the procurations, which were 
prohibited by ſeveral councils and bulls; and that of 
Cement the Fourth is very particular, wherein mention is 
made that the Archdeacon of Richmond, viſiting the di- 
oceſe, travelled with one hundred and three (445.4 twen- 


ty-one dogs and three hawks, to the great oppreſlion of | 


K. uſes, Ic. 3 

are alſo called Proxies; and it is ſaid there are 
forts of procurations or proxies ; ratione viſitationis, 

conſuetudinis, & pacti ;; and that the firſt is of eccleſiaſtical 

2 but the two laſt are triable at law. Harar. 


„A libel was brought in the Spiritual court for procura- 
trons by the archdeacon of T Fr ſetting forth, that for ten 
2 twenty years, &c. there had been due and paid to him 
- much : Rely by a parſon and his predeceſſors z who 
"geſt for a prohibition, that the duty had been pay- 
Ale, but denied the Preſcription, and that the Eccleſiaſtical 
court cannot try preſcriptions ; but it was adjudged, that 
Procurations are payab © of common r igbt, as tithes are, 
ape action will lie for the ſame at Common law); if 
denied the quantum, then a prohibition might go. 
R 360. See fat. 34 Hen. 8. c. 19. 
vi CURATOR, Is one who hath a charge committed 
wen y any perſon ; in which general ſignification it hath 
= 1 plied to a vicar or lieutenant, who acts inſtead of 
— and we read of procurator regni, and procurator 


*ce, which is a publick magiſtrate: Alſo proxies of 
m parliament are in 3 called Procura- 
A rd. biſhops are ſometimes termed procuratores ec- 
0. wy and the advocates of religious houſes, who 
. olicit the intereſts, and plead the cauſes of the 
CY were denominated procuratores monaſterii; and 


word comes the common word proctor. It is 


lores . 


for another man; and procuracy for the writing or inſtru- 
ment whereby he is authoriſed. 3 R. 2. A 3 
PROCURATORES ECCLESLZE PAROCHIALIS; 
The church-wardens who were to act as proxies and repre- 
ſentatives of the church, for the true honour and intereſt of 
it. Paroch. Antq. 562. | ; | 
ROCURATORIUM, The procuratery, or inſtrument 
by which any perſon or community did conſtitute or dele- 
gate their proctor or proctors, to repreſent them in any 
judicial cqurt or cauſe. N5 Ls. 
PRODES _HOMINES, Is a title often given in our old 
books to the Barons of the realm, or other military tenants, 
who were ſummoned to the King's council, and were no 
more than diſcreti & fileles bomines, who according to 
their prudence and knowledge were to give their counſel 
and advice. | * | 
PRODITORIE, A word neceſſary to indictments of 
treaſon. 2 Hawk, P. C. 224. Wh x 
 PROFANENESS, (Qu. procul a fans) Is a diſreſpect paid 
to the name of God, and to things and perſons conſecrated 
to him: ae ef. 2067-4: - 
Prafanene/s is puniſhable by ſtatute z as for reviling the 
Sacrament of the Lord's Supper, profanely uſing the name 
of God in plays, c. Profaning the Lord's Day, curſing 
and ſwearing, 2 i Ed. 6. c. 1. i Eliz. c. 1. 3 Jac. 
t. c. 21. 1 Car. 1. . 1. 13 Car. 2. c. 9. 6867 W, 
3: c. 11; See Black. Com. 4 V. 59. . | 
 PROFER; ( Profrum, vel Proferum, from the Fr. proferer, 


i. e. producere) Is the time appointed for the accounts of 


officers in the Exchequer, which is twice in the year. 
Stat. 51. 4 - 

As to the profers of ſheriffs, tho? the certain debet of the 
ſheriff could not be known before the finiſhing of his ac- 
counts; yet'it ſeems there was anciently an eſtimate made 
of what his conſtant charge of the annual revenue 
amounted to, according to a medium, which was paid into 
the Exchequer at the return of the wiit of ſummons of the 
pipe; and the ſums ſo paid were and are to this day called 
profer vicecomitis : But altho' theſe profers are paid, if on 
the concluſion of the ſheriff's accounts, and after allow- 
ance and diſcharges had by him, it appears that there is 
a ſurpluſage, or that he is charged with more than he 
could receive, he hath his profers paid or allowed him 
again. Hale's Sher. Account 52. 354 | 

here is a writ, De attornato vicecomitis pro profro 
faciendo, Reg. Orig. 139. And we read of profers in 
the ſtatute 32 H. 8: c. 21. In which place profer ſignifies 
the offer and endeavour to proceed in an action. See 
Brit. c. 28. and Fleta. lib. 1. c. 38. 


the balf-mark. Vide Half-Mark. 
PROFERT IN CURIA, Is where the plaintiff in an ac- 
tion declares on a deed, or defendant pleads a deed, he muſt 


party may at his own charges have a copy of it, and until 
then he is not obliged to anſwer it. 2 Lill. Abr. 382, 
And if a man pleads by virtue of an indenture, which is 
loft, on affidavit made thereof, the court will compel the 
plaintiff to. ſhew the counterpart, that defendant may 
plead thereto; or will grant an imparlance. Cro, Zac. 
42 

When he, who is party or privy in eſtate or intereſt, or 
who juſtifies in the right of him who is party or privy, 
pleads a deed ; notwithſtanding the party privy claims 
but part of the original eſtate, yet he muſt ſhew the ori- 
ginal deed. 10 Rep. 9% 93. But where à man is a 
ſtranger to a deed, and claims nothing in it, &c. there 
he may plead the patent or deed, without a profert in curia. 
Ibid. 

A man may claim under a deed of uſes, without ſhew- 
ing it; becauſe the deed doth not belong to him, tho' 
he claims by it, but the covenantor's, and he hath no 
means to obtain it; and for that it is an eſtate executed 
by the ſtatute of uſes, ſo as the party is in by law, like 


rent-charge extended, and need not ſhew the deed. Cro. 


there need not be any profert in curia. 3 Lev. 204. Alſo 
an aſſignee of commiſſioners of bankrupts need not ſhew 


"kewiſe uſed for him who gathers the fruits of a benefice 


the 


PROFER the HALF-MARK, That is to offer or tender 


do it with a profert in curia, to the end that the other 


to tenant in dower, or by ſtatute, Sc. who may have a 
Car. 442. And in things executed, or eſtates determined, 


P R O 
the bond to the bankrupt, becauſe he comes in by act of 
law, Or. ) ns. T7 oo 
No advantage or exceptions ſhall be taken for want of a 
profert in curia ; but the court ſhall give judgment accord- 
ing to the very right of the catife, without regarding any 
tuch omiſſion and defect, except the ſame be ſpeciatly and 
particularlj ſer down, and ſhewn for cauſe of demurrer. 
4&5 Aun c. 16. : : 5 
© Where a deed is pleaded and ſhewn in couft, che deed 
in indgment of law remains in court all the term in Which it 
is ſhewn; and if it be not denied, then at the end of the 
rerm it is delivered to the party whoſe it is : And if it be 
denied, it ſhall ſtill remain in _ for if it be found 
Non eft faftum, it (hall be damned. 3 Rep. 47, 74, 75. 
See Munftrans de fuit, and Oyer, Sc. And Black. Com. 
V. xxi. . | 
; PROFESSION, ( Profeſſio) Is uſed particularly for the 
entering into any religious order, Cc. e a monk 
offered himſelf to God, by a vow of obedience, chaſtity, 
and poverty, which he promiſed conſtantly to obſerye ; 
and this was called Sanz religionis profeſſio, and the monk 
a religious profeſſed. This entering into religion, whereby 
a man is ſhut up from all the common offices of life, js 
' termed a Civil Death, See Black, Com. 1 V. 132. 
Sc. f 5 + 


* 


of the land it/ef. Dyer 2 


10. 3 | 
A hufband deviſed the profits of his lands to his wife, | 


uni bis ſon came of age, this was held to be a deviſe of 


the lands until that time: Tho' if the lands were deviſed |? 


to the ſon, and that his mother ſhould take the pre- 


of it until he came of age, &c. this would give the | 
mother only an authority, not an intereſt. 2 Leon. 


FEY "1d; 
By deviſe of profits, the lands uſually paſs; unleſs there 
are other words to ſhew the intention of the teſtator, 
Moor 753, 158. 2 Nelf. Abr. 105r. | 
PROFITS OF COURTS. The praſts ariſing from the 
King's ordinary courts of juftice, make a branch' of his re- 


venue. And theſe conſiſt not only in fines impoſed upon | 
| amercements | 


offenders, forfeitures of ances, and 
levied on defaulters ; but al ſo in certain fees due to the 
crown in a variety of legal matters, as, for fetting the 
Great Seal to charters, original writs, and other forenſic 
proceedings, and for permitting fines to be levigd of lands 
in order. to bar entails, or otherwiſe to enſure titles. As 
none-of theſe can 
vention of the King by himſelf or his officers, the- law 
allows him certain perquiſites and profits, AS A RECOM- 
PENCE POR THE TROUBLE HE UNDERTAKES FOR THE 
PUBLIC. Theſe, in proceſs of time, haye been, almoſt 
all granted out to private perſons, or elſe appropriated 
to certain particular uſes : So that, tho' our law proceed: 
ings are ſtill loaded with their payment, very little of 
them is now returned into the Kipg's Exchequer, for 3 
part of whoſe royal maintenance they were originally in- 


tended: All Future grants of them, however, by the | ariſe ont of the juriſdiction, 


ſtatute 1 Ann, fat. 2. c. 7. are to endure for no. longer 
time than the life of the prince who grants them. Black, 
Com. 1 28 1 ä ä 
PROHIBITION, (Prabibitio,) Is a writ, to forbid, any 
court, to proceed in any cauſe. there depending, on 55 
geſtion that the. cognilgnce thereof belongeth not to 
court. F. N. B. 39. But it is naw moſt uſually taken 
for that writ which lieth for one who is impleaded in the 
court chriſtian, for a cauſe belonging to the temporal juriſ- 
diction, or the conuſance of the King's court, whereby as 


well the party and his counſel, as the judge himſelf, and 


the regiſter are forbidden to proceed any further in that 
cauſe. CMI een en e 

As all external juriſdiction, whether eccleſiaſtical or 
civil, is derived from the crown, and the adminiſtration 
of juſtice is committed to variety of courts ; hence it hath 
been the care of the crown, that theſe courts keep within 
the limits and bounds of the ſeveral juriſdictions pre- 
ſeribed 
framed ; which iffucs out of the ſuperior court of Com- 
mon law to reſtrain inferior courts, whether ſuch courts 
be temporal, eccleſiaſtical, maritime, military, Sc. on 


PROFITS. A deviſe of the profits of lands, is a deviſe | 


done without the immediate inter- 


them ; for this purpoſe the writ of prohibition was 


to ſuch courts ; and.in-caſe they exceed their juriſdiction, 
the officer ho exevtiites the ſentence, and in ſome caſes 
the judge who gives it; are in ſuch ſuperior courts pu- 
niſhable, ſometimes at the ſit of the King, ſometimes 
at the ſuit of the party, ſometimes at the ſuit of 
according to the variety of the caſe. 2 Ift. 607 
F. NM. B. 40. 12 Co. 6. 1 Aud. 279. 2 Jon. 213. 
Skin. 628. 

The reaſon of probibitions in general is, that they pre. 
ſerve the right of the King's crown, and courts, and the 
quiet of the ſubject; that it is the wiſdom and policy of 
the law, to ſuppoſe both beſt preſerved 'when ea þ ing 
runs in its right channel, according to the original juri 
diction of every eourt ; that by the ſame reaſon that one 
might be allowed to i „ another — ; which 
would produce nothing but confuſion in the adminiſtration 
of juſtice. Show. Fur. Ca. 63. 

So that probibitions do not import that the eccleſiaſtica 
or other inferior temporal courts are aua than the King's 
courts, but ſignify that the cauſe is drawn ad aliud examen 
than it pught to be; therefore it is always ſaid in all pro- 
hihitious (he the court ecclefraſtical or temporal to which 
it is awarded) that the cauſe is drawn ad aliud examen con- 
ira coranam & dignitalem Regiam. 2 Inſt. 602. 1 Roll 
Rep. 252. 3 Bulſt. 125. Palm. 29). 


1. Hbat courts may grant a prohibition; and whether the 

granting it be diſcretionary, or ex debito juſtitiæ. 

2. Ii bo have a right to, and may demand, and join in a 

arebilitine, * | 2 

| wid Of be ſuggeſtion for, and manner of obtaining @ pribi- 
2 | 


4. A! what time a probibition is to be, and in what caſes it 
may be granted, 10 inferior temporal courts. 

5. In what caſes probibitions are to be granted tovhe ſpiritul 
oo | | | 


a j What courts may grant a probibition, and whether the 
granting it be diferetionary, or ex debito juſtitiæ. 


| The ſuperior courts of Meſtminſter, having a ſyperin- 
tendency — all inferior courts, 3 in all caſes of in- 
novation, c. award a prohibition; in this the power of 
the court of B. R. has never been doubted, being the 
«ors corey law court in the kingdom. F. N. J. 
53 4.71. | 

Alfo the court of Chancery may award a probibitian 
which may iſſue as well in vacation as in term time, but 
ſuch writ is returnable into B. R. or C. B. Bro. Probi- 
bition, pl. 6. 4 Inſt. 8 1. 1 Peer Will. 43. 

If one be ſued in an inferior court for a, matter ou of 
the. jurifdiftion, defendant may either have a probibilim 
from one of the Common law courts of YYefminfler-Hull; 
or-in regard this may happen in vacation, when only the 
Chancery is open, he may move that court for a prot» 
bition ; but then it muſt appear by oath, that the fact did 

and. that defendant tendered a 
foreign plea; which was refuſed; and' if a probibitim has 
been granted out” of Chancery improvide, and without 
theſe- cireumſtances attending it, the court will grant 2 
uperedeas-thereto. 1 Peer Will. 476. 

As the juriſdiction of the court of C. B. is founded on 
origmal writs iffuing out of Chancery, it hath been 
doubted, whether this court could, without writ or plea 
depending, award- a probibition ; but this point has been 
determined, vix. that this court may on 4 /as 42 or 
probibitions, to keep as well temporal as eccleli 

courts within their juriſdictions, and that without 4 
ice torit er plea depending; the Common law. being, 


* 


n-theſe caſes, a probibitiom of itſelf, and ſtanding inſt 

of an original. Bro. Probibition, pl. 6, Noy 153. 12 

2 58, 108. Bro. Conſultation, pl. 3. 4. Inft. 99 5 
rotonl. 7. | ERR 

| Accordingly it hath been adjudged, That a p- obibit100 

| pught to be granted by C. B. to the court of delegates, 
or ſuing there to avoid the inſtitution of a clerk to 3 

church, after induction, tho? the  quare imbedit for the 

church could not be brou 

tonnty ; becauſe the title of the advowſon was not qu 

| 


a ſuggeſtion that the cogniſance of the matter belongs not 


tioned by this probibition, but the intruſion on the Com 


mon 


in C. B. but only in © 
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P R O 
mon law, 
But as to the courts of B. R. and 


hath been made, That in the firſt of thoſe courts * 
hibition may be awarded on a Bare ſurmiſe, without any court 
ion ON RECORD ; and ſuch writ is only in nature of 


ſuggeſt 


I commiſſion prohibitory, which is diſcontinued by demiſe of 


the King; but that as to a probibition iſſuing out of C. B. 


the ſuggeſtion 7wft be on record, therefore is conſidered as 


uit of the party, and in which he may be nonſuited, 
_— not — by demiſe of the King. Ney 77. 
Palm. 422. Latch 114. . 

If the King's farmer, or copy holder of the King's manor, 
be ſued in the eccleſiaſtical court for tithes, on a ſuggeſtion 
in the court of —— that he preſcribes to pay a cer- 
tain modus in lieu of tithes, he ſhall have a prohibition, 
and ſuch modus ſhall be tried there. Palm. 525. Lane 39. 


1 Roll. Abr. 539. 


The grand ſeſſions of North I ales may ſend a prohibition, | 


and write to the ſpiritual courts there. 1 Sid. 92. But for 
this ſee Cro. Car. 341. 1 Jon. 330: Vaugb. 411. 

[t is laid down, that tho! a ſurmiſe be a matter of fact, 
and triable by a jury, yet it is in the diſcretion f the court 
1» deny a prohibition, when it appears to them that the ſur- 
miſe is not true. Hob. 67. 

But it hath been held, that awarding a prohibition is a 
matter diſcretionary, that is, That from the circumſtances 
of the caſe, the ſuperior courts are at liberty to exerciſe a 
legal diſcretion therein, but not an arbitrary one in refuſing 
prohibitions, where in ſuch like caſes they have been 
granted, or where by law they ought to be granted. 
Winch 78. | 

It bach been determined in the houſe of Lords, That 
no writ of error will lie on the refuſal of a probibition; 
but when a conſultation is awarded, it is with an. ideo con- 
fideratum eft, and then a writ of error will lie. 1 Lord 
Ray. 545. | ; 1 11 

If the maſter of a ſhip ſues in the Admiralty for his 
wages, and a prohibition is moved for, on a ſuggeſtion 
that the contract was made on land, and the court is of 
opinion that a prohibition ought to be granted; in this 
caſe they will not compel the party to find ſpecial bail to 
the action in — court — Salk. 33. Carth. 518. 
Cum. 1 Lord Raym. 576. | 

If — is judgment againſt a ſimoniſt, who by the aſſent 
of parties is to continue for a certain time on the benefice, 
and who at the expiration of the time refuſes to remove, 
but commits waſte, a probibition to ſtay waſte may be had 
by the patron, incumbent or any other perſon, becauſe 
that is the King's writ ; and any one may pray a probibi- 
tion for the King, and it is grantable ex debito juſtitiæ, and 
not honorary,” and in the diſcretion of the court. Comp. 
Ineumb. 43. 1 Sid. 65. Hob. 247. 


2. Who have a right to, and may demand, and join in, a 
prohibition. 


The King may ſue for a prohibition, tho? the plea in 
the ſpiritual court be between two common perſons, be- 
* = ſuit is in derogation of his crown and dignity, 

. IV. B. 40. 

So if the eccleſiaſtical court hold plea of any matter 
which belongs not to their juriſdiction, on information 
— 85 to the King's courts, a probibition will iſſue. 2 Inſf. 


7. 

As if a man libels in the ſpiritual court for a matter 
which does not appertain to that court, but to the Com- 
_— as a matter of — x ; ay wank, 
againſt his own ſuit, ms: y a probibition, ve it. 
ws Abr. 312. "> Gouldf. 149. 12 Co. 
56. 
So where plaintiff in the ſpiritual court brought a pro- 
bibition to ſtay his own ſuit there, for that he ſuing for 
tithes by virtue of 'a teaſe made by the vicar of A. for three 
yeats, defendant claimed to be diſcharged of tithes by a 
former'leaſe and . by deed; and in this caſe it 
vas held, that the plaintiff bimſelf may bave a prohibition 
— uit; for the eccleſiaſtical judges are not to 

ade with the trial of leaſes or real contracts, tho' they 
have Juriſdiction of the original cauſe (viz. the tithes) ; 


of which thi court has ſpecial care. Moor 861. 
2 Roll. Abrlign;. Hob. 15. E „ 


——— 
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for the leaſe is in the raality, and is not meerly accidental 
and it makes no 2 — that the plaintiff brings 
probibilion to ſtay his own ſuit; for if the temporal 


court has knowledge, by an that the ſpiritual 
meddles 9 Ser ts a F oa ought 
to be. awarded. Cro. fac. 351, ule. 283. Lys. 


N 20. ; 11 8 ITT . « WR» + 

a vicar ſues a ,pariſhioner for tithes in the ſpiritual 
court, and the parſon appropriate appears there pre in- 
tereſſe ſuo, and prays a Prohibition, it ſhall be granted. 
2 Kell. Ar. 312. Cro. El. 251. Kelw. 110. 
If leſſee for years is ſued in the ſpiritual court for 
tithes he in reverfion may have a probibition. Moor 915. 
Cro. Eliz. 55. 1 "IP 

But no man is intitled to a, probibition, unleſs he is in 

danger of being injured by ſome ſuit actually depending, 

efore on a petition to the-archbiſhop, or other eccle- 
ſiaſtical judge, no prohibition lies. March 22, 45. A 
probibition quia times does not lie. Allen 56. 

If ſeveral libels are exhibited againſt A. and B. in a 
matter in which the court hath not conuſance, A. and B. 
cannot join in a prohibition ; ſo if the griefs be ſeveral, 
as ſome books ſay. Ney 131. 1 Leon. 286. Coo. Car. 


129. 
But where the vicar of A. libelled { 


| perſons /eve- 


rally for tithes, who joined in a men, ſuggeſting 


a modus; and tho the court held in this caſe, that the 
prohibition was not regularly brought, being in all their 
names, when there were ſeveral libels ; yet inaſmuch as 
this was on a cuſtom, and matter triable at Common law, 
in which the Eccleſiaſtical court was properly prohibited, 
tho? not in exact form, they refuſed to award a conſul- 
tation, but directed, that the parties ſhould put in ſeveral 
declarations, as if there had been ſeveral probibitions. 
Zelv. 128—g. Owen 13. L. P. adjudged. 

So if A. libels againſt B. and C. for defamation, and 
they ſue a prohibition, they ſhall join in attachment ag it; 
and it is no objection to ſay, that the defamati 
ſeveral. | 1 Ld. Kajm. 127. and ſee 1 Vent. 266. Raym, 
425. Comb. 448. EY 

Where two or more are allowed tp. join in a probibition, 
and one dies, the writ ſhall not abate ; becauſe nothing is 
to be recovered ; they are only to be diſcharged. Owen 
13. , , * " N ; 


3. Of the ſuggeſtion for, and maniiti of,,« obtaining 57 
prohibition. "nf | | 


Where the matter ſuggeſted for a prohibition appears 
on the face of the libel, an affidavit is never inſiſted on ; 
but if it does not appear on the face of the libel, or if a 
prohibition is moved for, for more than appears on the 
face of the libel, to be out of their juriſdiction, there 
ought to be an affidavit. of the truth of the ſuggeſtion, 
2Salk. 549. 1 Peer Will 65, 477. — 
The ſuggeſtion in the temporal courts may be traverſed, 
2 Inft. 611. 2 Co, 44. Moor 525. _ * | 
On a rule to ſhew cauſe, why a prohibition ſhould not 
be granted to ſtay a ſuit againſt plaintiff in the court of the 
archdeacon of Litchfield, for not going to church, nor re- 
ceiving the ſacrament thrice a year, on ſuggeſtion of the 
ſtatute of Eliz. and toleration act, and then qualifying 
himſelf within the act, and alledging, that he pleaded it 
below, and they refuſed to receive his plea ; cauſe was 


| ſhewn, that this fact was falſe, and that the plaintiff was 


not a diſſenter, nor had qualified himſelf ut ſupra, there- 
fore . hoped the court would not ſuffer the rule to ſtand, 
unleſs there was an affidavit of the fact; for by that 
means any perſon might come and ſuggeſt a falle fact, 
and ouſt the ſpintual court of their juriſdiction, which the 
court admitted; therefore for want of ſuch affidavit the 
rule was diſcharged. 1, Ld. Raym. 1211. D 

If a plea to an inferior quriſdiction be properly tendred, 
which they refuſe, tho” this be a good cauſe for a pro- 


| hibition, yet an affidavit Mus r be made of the refuſal. 


Skin. 20. Hard. 406. 3 Keb. 217, "I 3 
A motion was made for a prolübition to the Eccle- 


 Gaſtical court of London, for calling a woman whore, on 


a ſuggeſtion that the words were actionable there by 


cuſtom of the place; but the court would not grant a 


9 E prohi- 


ads. N 
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* 
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Prohibition without oath made, that if any ſuch words | 


were ſpoken, as it was in 
4 Mod. 367. | | n 
On a libel for calling the plaintiff old thief and old 
whore; the defendant fu for a prohibition, that if 
any ſuch words were 
time; but this ſuggeſtion was held ill, becauſe the words 
N to have been fully confeſſed. 1 Vent. 10. 
By 2 & 3 Ed. 6. cap. 13. it is enacted. That if any 
party fue for any prohibition, that then the ſame party, 
before any prohibition ſhall be ted, ſhall bring and 
deliver to the hands of ſome of the judges of the ſame 
court, where ſuch party demanded prohibition, the very 
true copy of the libel depending in the Eccleſiaſtical court 
concerning the matter where demandeth prohi- 
bition, ſubſcribed with wy hand of the ſame party, and 
under the copy of the libel ſhall be writterr the ſuggeſtion, 
wherefore the party demandeth the prohibition ; and in 
caſe the ſuggeſtion, by two witneſſes at the leaſt, be not 
proved true in the court where the prohibition ſhall be 
granted, then the party, that is hindered of his ſuit in the 
Eccleſiaſtical court by ſuch 3 ſhall on his requeſt, 
without delay, have a conſultation granted in the ſame caſe 
in the court where the prohibition was 
recover double caſts and damages againſt the party that 
ſo purſned the prohibition ; the coſts and damages to be 
aſſeſſed by the court where the conſultation ſhall be grant- 
ed; for which coſts and damages the party to whom or 
ſhall be awarded may have an action of debt by bill, 
plaint or information, in any court of record, See 
ol Ag 8. cap. 20. and 32 H. 8. c. J. to which this act 


„and not elſewhere. 


3 a : 
In the conſtruction of the above-mentioned ſtatute the | 


following opinions have been holden. 

That this ſtatute referring to the ſtatutes 24 & 32 H. 8. 
which extend to tithes and offerings generally, all ſuch 
tithes and church duties as are mentioned in thoſe ſta- 
rates are as much within this act, as if particularly 
ws ©: 2 2 In. 662. Comp. Incumb. 600. Dyer 
170, b. | 

Therefore it extends to prohibitions to ſuits of ſmall 
tithes as well as great. Telv. 102. Lord Raym. 

11928. F | 
So it hath been adjudged, that the ſuggeſtion of a 
modus decimandi ought to be proved within fix months, be- 
ing within the act. Ny 148. Yelv. 104. L. P. 

So where one, who was ſued for tithe of hay in the 


ſpiritual court, ſuggeſted for a prohibition, that he was 


to pay ſo much on an arbitrament ; and it was held, that 
this ſuggeſtion ought to be proved, as well as one made 
of a modus decimandi : ſo on a ſuggeſtion on the. ſtatute 
31 H. 8. that lands are tithe free, becauſe the clauſe re- 
quiring the proof of a ſuggeſtion is general, and not li- 
mited to real compoſition. 1 Roll. Rep. 55. 
So on a ſuggeſtion, that the ſuit in the ſpiritual 
court” was for tithes of heath and barren ground im- 
proved within ſeven years after the improvement, con- 
trary to the ſtatute ; in this caſe proof of the ſuggeſtion 
BOD fix months was held neceſſary. 1 Jon. 231. Cre. 
ar. 208. 

But it hath been held, that there needs no proof of the 

ſuggeſtion where the ſuit is for tithes contrary to com- 


mon right, or where the contract of the party is ſuggeſted. 


Cumb. 147, 

It hath been held, that the ſuggeſtion need not be 
proved ftritly, nor with Fete: certainty as to all its 

circumſtances ; but that if it be proved in ſubſtance, or 
in ſuch a manner as to ſhew that the Eccleſiaſtical court 
has not juriſdiction, it is ſufficient. Cyo. Eliz. 736. Moor 
911. 

The ſuggeſtion muſt E by honeſt and ſufficient 
witneſſes, which is required by the expreſs words of the 
ſtatute ; therefore the teſtimony of one attainted of felony, 
excommunicated or convicted of recuſancy, is, as in other 
caſes, to be rejected 2 Bulſt. 154. 


But it hath been held, that perſons, ſuch as pariſhioners, 


Sc. who may not be ſufficient and able witneſſes at a 
trial at lau, may notwithſtanding be ſufficient witneſſes 
to prove the ſuggeſtion ; the chief intent of the ſtatute 
being ro prevent vexatious ſuggeſtions : Alſo it hath been 


they were ſpoken at the ſame | 


granted, and fhall 


Ta 
** 


— 


held, that after the admitting and recording 
the ſuggeſtion, nothing is to be objected 1 | 3 
ſons of the evidence. Mich. 2) Car. 2: in C. B. Stary 


v. Hobart. 


If a ſuggeſtion conſiſts of two parts, it is ſaid to ht 
ſufficient to produce one witneſs to one, and another t, 
another. t Vent. 107. 

It hath been held, that the fix months for proof of the 
ſurmiſe ſhall be accounted according to the calendar; for 
that this being a computation which concerns the church 
it is but reaſonable that it ſhould he done according to the 
computation uſed. in the Eccleſiaſtical law. Hob, 19) 
Lit. Rep. 19. 2 Mod. 58. , 

It is faid, that the time of ſix moniths given by the 
ſtatute to prove the ſuggeſtion ought to be intended ji, 
months in term time, and that the vacation ſhould be 59 

part of the time; but this hath been ſimce adjudged other- 
wiſe, and that the time ſhall commence from the f. 
of the writ of prohibition, and not from the time of the 
rule made for awarding it. Moor 573. Ney 30. 214 
Raymond 1172. 2 Salk. 554. © 

If the ſurmiſe be proved before one of the judges wh. 
in the fix months, it be not recorded till after the 
ſix months by the court, it is well enough. Noy 30. k 
muſt be entered in the office. 2 Show. 308. 

It hath been held, that proof, which is not ſufficient, 
may be ſupplied by better proof within the ſix months, 
but not after. Lit. Rep. 155. | 

The party, on failure of proof of the ſuggeſtion, ſhall 
not only have double coſts and damages, but alſo his coſts 
and damages in the action he brings for recovery of them. 
Bendl. 143. See ſtat. 8& 9 M. 3. cap. 11. 

But if the prohibjtion be grounded partly on a undi, 
which needs no proof, and partly on the contract of the 

ies, which needs no proof, there ought not to be dou- 
le coſts; for mixing contract with the manner of 
tithing privileges the whole. Brown/. gg. Yelv. 119. 

So where for a variance between the libel and ſuggeſ- 
tion, a conſultation was awarded, and double coſts ad- 
judged defendant ; this was held to be error by the very 
letter of the ſtatute, which gives double coſts only fer 
want of proving the ſuggeſtion, and for no other cauſe. 
Yelv. 19, 80. a 

So where a prohibition was obtained on a ſuggeſtion 
which was not proved within the fix months, in which de- 
fendant took iſſue with the plaintiff, which was found for 
plaintiff; and in this caſe it was reſolved, that defendant 
ſhould not have double voſts, for want of the ſuggeſtion's 
being proved; for the ſtatute is, that be ſhall have a con- 

ſultation and double caſts; but in this caſe he could not 
have a conſultation, the matter in iſſue being found againſt 
him; but ought to have prayed a conſultation on the ſug- 
geſtion not being proved, and then ſhould have had his 
double coſts. . 140. 

The ſurmiſe or ſuggeſtion may be brought in 1 
—_ and need not be in proper perſon. 1 
286. 

A prohibition is nor to be granted the laf dey of 
term, but on motion a rule may be obtained to ſtay 
proceedings till the enſuing term. Latch 7. 2 Kol, Rep. 
456. ; 


- 4. At what time a probibition is to be, and in wha! 
caſes it may be granted, to inferior temporal courts. 


In all caſes where it on the face of the libel, that 
the ſpiritual court, &c. have not a juriſdiction, a pro- 
bition may be awarded, and is grantable as well after 4 
before ſentence ;, for the King's ſuperior courts have a ſu- 
perintendency over all inferior juriſdictions, and are 00 
take care that they keep within their due bounds. 2 Inf. 
602. 2 Roll. Abr. 319. Ney 137. 1 Sid. 6s. C 
Eliz. 5171. Moor 462, 907. Skin. 299. Carth. 463. 
March 183. 2 Roll. Rep. 24. Comb. 356. 

But where the court has a natural juriſdiction of the 
thing, but is reſtrained by ſome ſtatute ; as by 23 H. 8. 
for not citing out of the dioceſe, there the 12 muſt 
come before ſentence ; for after pleading and admi 
the juriſdiction of the court below, it would be hard 


inconvenient to a prohibition. See the authorities 
9 2 
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hora, and Cro. Car: 97: 2 Show: #45. Vent. 61. 6 
2 Fareſl. . Godb. 163; 243. 5 Mod. 341. 


Co. 76. Salk, 543. WP 
me 19 * I 5 caſe was, deferidant 


3 — 7 
i in the ſpiritual court for titlies o made 
—_— —— and the ſuggeſtion for a prohi- 
bit on was, that theſe loppings were cut from the Pumps 
of timber trees above the growth of twenty years ; and it 
was alledged, that ſentence was given jn the ff tual 
court, therefore plaintiff comes here too kite to have a 

ibition : but per Holt, the ſentence will not hinder the 
E a prohibition in any caſe, but in caſe of profiibi- 
tions grounded on 23 H. 8. c. 9. for citing out of the 
dioceſe ; but becauſe the plaintiff had not pleaded this 
matter in the ſpiritual court, they denied the prohibition, 


uſe the ſpiritual court bas 4 ral juriſdittion of 
—_— and if any ſpecial matter See them of their 


juriſdiction, it be pleaded there; and if it had beeii 
2 — ined on it, and on the trial ĩt had 
been found not to be filva cedua, it had been well; but 
if they had refuſed to admit the plea, a prohibition ſhould 
have been granted. 2 Ed. Raym. 835, | 
A prohibition doth lie as well to a temporal court as 
to the ſpiritual, court of admiralty or other court, who/e 
proceedings are different from the Ce on law, if ſuch tem- 
poral court exceed the bounds of its juriſdiction, or take 
iſance of matters t ariſing within its juriſdiction. 
F. N. B. 45. 2 Inft. 229, 243, 601. 2 Rol. Rep. 379: 
1 Rol. Rep. 252. | EY | 
As if treſpaſs vi & armis be brought in the county, a 
hibition hes to plaintiff F. N. 8. 47. | 
So if one f another in a court baron or othet 
court, which is not @ court of record, for charters con- 
cerning inheritance or freehold, he ſhall have a prohibition. 


F. N. B. 47. | | ; ; 

A perſon; having obtained judgment in B. R. for his 
debt and damages, brought action for ety Fo them 
* the bail in the court of the Tower of London, in 
which action the party was taken on a capias, and was 
reſcued, after which plaintiff brought his aQion on be 
caſe in the burt for the reſcue ; and all this appearing 
Wen they granted a prohibition. 1 Hol. 


ep. 54. 1 Ol 
So where an action of debt was brought im the Mar- 
Halſea, on a judgment in B. R. and a prohibition was 


granted. 2 Salt. 439. f ; 

A ſuit was ſurmiſed to be before the Lord preſident 
of the marches, for an office, between the grantee of the 
Lord prefident and a ranger, wherein the only queſtion 
would be, whether the grant of that office belonged to the 


Lord. preſident ; and becyuſe in this caſe he would be 
14 6. en bryce a prohibition was granted, 
1 Keb. 648. | 
If there be one intire contract above 40s. and a man 
ſues for it in a court baron, ſevering it into ſmall ſums 
under 40s. a prohibition ſhall} be ted, becauſe this 
1s done to defraud the court of the King. 19 H. 6. 54 
2 Rol. Ar. 280. F. N. B. 46. 3 
An action was brought in the hundred court for 40s: 
in which action plaintiff confeſſed that he was ſatisfied one 
V. which — done with an intent to give that 
court juriſdiction, and to defraud the ſuperior courts, a 
en wes granted. Palm. 564. Bc 35 
If there be {ſeveral contracts between A. and F. at 
ſeveral names for divers ſums, each under 40s. but amount- 
ng in the whole to a ſum ſufficient to intitle the ſuperior 
court to a juriſdiction, they ſhall be ſued for in ſueh 
ſuperior, 3nd not in an inferior court, which is not of re- 
I 65. | 
doing prohibition to the court of the. honour of Bye, 
vere the caſe was: — One — another for 
rerd. parcels of malt, the to be paid for each 
parcel under 40s. he levied divers plaints there- 
don in the ſaid court ; wherefore the court here granted 
Prohibition becauſe tho there be ſeveral contracts, yet 
% plaintiff might have joined them all in one action, he 
4.9 to have Jo done, and ſued here, and not put defen- 
OY ary vexation, any more than he can ſplit 
ure debt into divers, to give the inferior court 


b N 0 


jutiſdiction ii audem leg Kei. i Vent. 73. 2 Reb. 617. 
1 Show. rea ; * * wig, 6 ; 2, 
It is laid down by: Cote, aud admitted in a variety of 
caſes, that no inferior court tan hold pled of any tranſi- 
tory action, if not made within the juriſditon; and that 
the cauſe of action muff be alledged to ariſe within ſuch 
juriſdiction. 2 Inf. 231: 1 Sand: 74; 2 Jon. 230. t 

Show. 10. and ſee tit. Courts. RE A TIES 

Therefore, in an action on a promiſe in ar inferior 
court, not only the promiſe, but the confideration muſt be 
alledged to ariſe wituin the inferior 13 and muſt 
be fo proved on the trial: 1 Rol. Abr: 545. 

But if plaintiff had ſhown that the money had been 
lent infra juriſdictionem curiæ, or if it had been for goods 
there ſold, the plaintiff would have had no need to ſay, 
that the defendant aſſumed to pay infra juriſdictionem enric 
becauſe the law creates the promiſe on the creation of the _ 
which debt being within the juriſdiction, the promiſe 
be intended there alſo. Lord Nm. 211. 

In all caſes were inferior courts aſſume a juriſdiction, 
or, hold plea of a matter not ariſing within their limits, 
the party hath his remedy, and may tay theit proceedings 
by prohibition ; but ſuch prohibition can only regularly 
be obtained by its appearing on oath made, that the tact did 
ariſe out of the juriſdiction, and that the defendant ten- 
dered a foreign plea, which was refuſed. 6 Mod. 146: 
Carth. 402. 1 Salk. 201. 1 Peer Will, 476. © 

In the caſe of Mendyke v. Stint it was greatly inſiſted 
upon, that tho the party neglected to plead to the juriſ- 
dition, that yet; the matter ariſing out of the inferior ju- 
riſdiftion, the ſuperior courts ought to grant a prohibi- 
tion; for otherwiſe the ies, their counſel and attor- 
nies, would give a curihiction to inferior coùrts which 
they were not intitled to by law ; but it was otherwiſe ad- 
judged in this caſe ; and it ſeems to be now agreed, that 
after admitting the juriſdiftion, or after imparlance, the party 
cannot apply for a prohibition. 2 Mod. 271. 

But theſe things were agreed by the court. 

1. If any matter appears in the declaration, which 
ſheweth that the cauſe of action did not ariſe infra juri/-. 
diftionem, there a probibition may be granted at any-time. 

2. If the ſubject matter in the declaration be not proper 
for the judgment and determination of ſuch court; there alſo 
a prohibition may be granted at any time: | 

If defendant, who intended to plead to the juriſ- 
diction, is prevented by any artifice, as by giving a ſhort. 
day, or by the attorney's refuling to plea1 it, Sc. or it 
his plea be not accepted, or is ober- ruled; in all theſe. 
caſes a prohibition likewiſe will lie at any time: 2 Mad: 

„ 5 e 
A motion was made for a prohibition. to be directed io 
the ſheriff's court in Briſtol, on ſuggeſtion that cauſes of 
action ariſing out of the juriſdiction of the ſheriff's court 
ought not to be ſued there; and this motion was made in 
behalf of defendant in the action, before he liad appear 
ed, to ſtay the proceedings of the court, who proceeded 
to attach his goods in the hands of a garniſhiee; and 
Sir B; Shower oppoſed the motion; hecauſe defendant 
could not pray a probibition on ſuggeſtion of a matter which 
he could not plead; and as here he could not plead this 
before appearance, ſo he ought not to inake ſich a mo- 
tion before appearatice: And per Holt, a man ſhall not 
plead to the juriſdiction until he appear; but if the ori- 
ginal cauſe of action aroſe. gut of the juriſdiftion of the 
court, the garni plead it; and of that opinion was 
Hale Ch. J. but if it was debt on à firtiple contract, it 
is attachable where the perſom of the debtor is: 1 Lord 


Raym 346. 5. ; : : ö 
cafe of Clerk v. Andreus, where Sbower 


* 
. 


Fd 


So in, the 
moved for a prohibition to the court of the ſheriffs of 
London to ſhay proceeding, where they attached the debt 
of the garniſhee, becauſe it aroſe out of the jutiſdiction, 
but it was denied, becauſe the debt was on fimple con - 
tract, which fo the perſon of tht debtor; Lord Raym. 
347 52 | 


5: In what caſes prohibitions dre to be granted to the pi. 
ritual courts: | ' pv 


s 


If 
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If one ſues another in the ſpititual court for a chattel If a legatee takes a bond ſrom the executor for paymert 
ar debt, defendant ſhall have a prohibition. So if he ſues | of the legacy, and afterwards ſues him in the ſpiritual 
for a treſpaſs. F. N. B. 40. | | court for the legacy, a probibitin will be granted; fc 
lf the ſpiritual courts take on them to try the boundaries | by taking the obligation the nature of the demand i, 
of a pariſh, a prohibition lies. 2 Rol. Abr. 291. 7 O. changed, and becomes a debt or duty recoverable in the 
44. 1 Kol. Rep. 332. Cro, Eliz, 228. 3 Leon. 829. temporal court. Telv. 38. 2 Vern. 31. but 2 Rol. Rep, 
23 Keb. 286. S. P. becauſe the preſcription is the ground 160. S. P. cont. : 
thereof. | Matters of freehold, and the rights of i3heritances, 

As if a ſuit be by a parſon for tithes, and defendant | are only determinable in the temporal courts ; ſo that if 
plead, that the place where, is in another pariſh, a prohi- the eccleſiaſtical courts intermeddle with thoſe, a probiji. 
tion lies; becauſe they meddle with that which is out of | lion lies. F. N. B. 40. 2 Rol. Abr. 286. Lit. Rep. 
their juriſdiction, tho the original thing be of their cog- 164. : | 
niſance, and this comes in obliquely. 2 Rol. Abr. 282. As in a feoffment of tithes and lands, where there is 
1 Show. 10, Ney 147. S. P. i no livery, if they adjudge the tithes to paſs, notwithſtand- 

 _ So if the vicar of a pariſh libels againſt another to avoid | ing there is no livery, a prohibition will lie. Cro. fac. 210, 
his inſtitution to the church of D. which he ſuppoſes to | 1 Hen. 41. cited. ene 

be a chapel of eaſe, appertaining to his vicarage, and | 80 if a man deviſes, that his lands ſhall be ſold for the 

defendant ſuggeſts, that D. is a pariſh of itſelf, and | payment of his debts, and that the overplus ſhall be pai 

not a chapel of eaſe ; a prohibition will be granted, for | 59 ſuch perſons in certain ſhares; the legatecs in this caſe 
they ſhall not in the bounds of the pariſh. 2 Rol. Abr. Aannot ſue in the eccleſiaſtical court; for the proviſions 

291. a I intended them, ariſe originally out of lands, and their pro- 
So if the queſtion be in the court chriſtian, whether a per remedy in this caſe is in a court of equity. Dyer 151, 
church be a parochial church, or a chapel of eaſe ; a pro- 264. Hob. 265. 2 Rol. Abr. 284—5: 2 Show. 50. Co 
hibition lies. 2 Rol. Abr. 291. Car. 16. 

But if the bounds of two vills lying in the ſame pariſh But if a rent be deviſed out of a farm for years, the 
come in queſtion in the ſpiritual court, no probibition lies; eccleſiaſtical courts may hold. plea thereof; for the term 
for ſuch bounds are triable in the eccleſjaſtical court, tho for years being only a chattel 15 teſtamen! ary, conſequeni- 
thoſe of pariſhes are are not. 1 Lev. 78. ly the rent deviſed thereout. 1 S'4, 279. 2 Keb. 5. 1 


The eccleſiaſtical courts have cogniſance of a way to Lev. 179. "a 
a church, and for -not repairing ſuch way the parties The rights of offices for life in the eceleſiaſtical or courts 


may be proceeded againſt in the ſpiritual court. March of Admiralty are determinable at Common law,; as in 
; the queſtion concerning the validity of two patents, by 
which the office of regiſter to a biſhop was granted, it 


So if a parſon is prevented from carrying away his tithe WR 1 
by the ſtopping up the uſual way, he may have his remedy | Was held, that this. ſhould not be tried in the ſpiritual 
in the eccleſiaſtical court, grounded on the ſtatute 2 Ed. court, tho the ſubject matter be ſpiritual ; becauſe the 
6. Bulſt. 67. 1 Jon. 230. office itſelf being matter of freehold- is for that reaſon of 

But if the queſtion be, whether he is to have one way temporal cognilance. 2 Rel. Abr. 285—6. Noy. 91. 

or another, or whether. ſuch a way be a highway or not; Latch 228, Palm, 450. Godb. 399. Cro. Car. 65. 2 
this cannot be tried in the ſpiritual court. Merch 15. 1 Rol. Rep. 206. Kaym. 88. 1, Lev. 125. 4 Md. 2). 


Buiſt. 67. 2 Rol. Abr. 281.” S. P. adjudged. | Comb, 306. 1s 
So if the church-wardens of a church ſue for à way to | Treſpaſs on a glebe being fr cebold, cannot be de. 

the church, which they claim to appertain to all the pa- termined in the eccleſiaſtical court. Bro. Juriſdiltin, l 

riſhioners by preſcription, a probibition ſhall be granted; | pl 41. f . 

for this right, being grounded on the preſcription, is to | A parſon libelled againſt defendant in the ſpiritual court 

be tried in the temporal courts. 2 Rol. Rep. 287. 2 Rol. of York for having cut elms in the church-yard ; and 2 

Rep. 41. | T9 | prohibition was granted, on ſuggeſtion that they grew on - 
If a man be admitted, inſtituted and inducted, and a his freehold. 1 Ld. Raym. 212. tl 

ſuit, is commenced in the eccleſiaſtical court to avoid the For more learning on this ſubjett, fee 4 New Abr. and 17 n 

inſtitution, ſuppoſing i not valid; tho' the thing be of | & 18. Vin. Abr. zir. Prohibition, and Black. Com. 3/. 5 

their cogniſance, yet becauſe the induction, which is | 112, 113. 1 


temporal, and gives a lay right, may depend on it, a A ſuggeſtion for prohibition begins, Be it remembertd, 
prohibition lies. Hob. 15. Latch. 205. 1 Bulſt. 179. that on, &c. comes before our Lord the King at Weſtmin- 
Lit, Rep. 165. Poph. 133. 1 Rol. Abr. 282. 1 Show. | ſter, C. D. in his proper perſon, and gives ibis court bere to 
Rep. 10. ; | underſtand and be informed, That whereas A. B. Ge. 
If there be a ſuit for tithes in the eccleſiaſtical court, | (tting forth the complaints and proceeding in the other 
and the tenant pleads, that the party who ſues is not in- | Court, contrary to the laws and cuſtoms of the kingdom) 
cumbent, but that F. S. is; and this plea, becauſe it Wherefore the ſaid C. imploring the aid of this bonour 
goes to the right of the incumbency, is rejected, a | , before the King bimſelf, prayeth to be relieved, ond 
probibitton lies; for by denying the tenant this liberty he that he may have his Majeſty's wwrit of prohibition, rale 
might be twice charged for tithes. C70. El. 228. 3 Leon. | *? the judge of the ſaid court, Sc. to prohibit lim and tem 
265. 0 from taking any farther cogniſance of the /aid plea before 
There are frequent inſtances of prohibitions being grant- | Ibem, touching or concerning the premiſſes : And it is gran 
cd to the eccleſiaſtical courts, to ſtay ſuits for fees by | Vim accordingly, &c. 
chancellors, regiſters and proctors in thoſe courts, on this The common form. of a prohibition runs thus: Gearge, 
foundation, chat demands pro opere & labore are properly | &c- J A. B. Cc. Greeting: We prohibit 94 that J. 
determinable at Common law, and fees cannot be ſettled | bold not plea in the court, &c. of, 8c. whereof C. D. con, 
by the canon law; and that the ſpiritual court can only plains, that E. F. draws bim into plea before you, &c. 
give coſts and expences of ſuit, and that no action of debt | to the party himſelf ; Wie prohibit or forbid you E. F. 7" 
will Jie for ſuch coſts at Common law ; and that the pro- Dou follow not the plea in the court of, &c. whereof C. D. 
fits of an office being temporal, the remedy for them ought | complains, that you-draw bim into the court, c. A 
to be by quantum meruit ; or in caſe it be an office of \ PROHIBITIO DE VASTO DIRECTA PARTS 
freehold, by aſſiſe; the denial of juſt fees being a diſſeiſin, | judicial writ directed to the tenant, Pr obibiting hum = 
therefore it ſeems to be now ſettled, that neither a proc- making waſte on the land in controverſy, during the ſult 
tor nor regiſter can ſue for fees in the ſpiritual court, but | Keg. Judic. 21 : : 
_ that the proper remedy is, in caſe of a fee certain, by |; It hath been adjudged, that a prohibition ſhall wo 
an indebitatus aſſumpfit, or in caſe of an uncertain fee, | ed to any one who commits-waſte, either in the houle 
by quantum meruit , and in ſuch ſuits it is not neceſſary to 


fant buildings of the incumbent of a ſpiritual living; Ong, 
prove a retainer, that being implied by law. 2 Rol. Rep. | cuts down trees on the glebe, or doth” any o 


59. 3 Leon. 268. 1 Mod. 176. 2 Keb. 615. 3 Keb. Moor 917. Nelf. Abr. 5. | 
303, 441, 516, 1 Salk, 333. and 4 Mod. 254. | 3 PRO- 


PRO 


PRO INDIVISO, For undivided, is taken in law for a 


profeſſion or occupation of lands or tenements belonging 


to two or more perſons, whereof none knows bis ſeveral por- 
ion; as coparceners before partition. Bra. lib. S. 

PROLES, (Lat.) In Engliſh progeny, are ſuch iſſue as 
proceed from a lawful marriage: tho! if the word be uſed 
at large, it may denote others. 

PROLOCUTOR OF THE CONVOCATION- 
HOUSE, ( Prolocutor domus tonvocationts) Is an officer choſen 
by eccleſiaſtical perſons, publickly afſembled in convocati- 
on by virtue of the King's writ at every parliarnent : And 
there are two Prolocutors, one of the higher Houle of Con- 
vocation, the other of the lower Houſe the latter of which 
is choſe by the lower Houſe, and preſented to the Biſhops 
of the higher Houſe as their Prolocutor, that is the perſon 
by whom the lower Houſe of Convocation interid to deli- 


ver their reſolutions to the upper Houſe, and have their | 


own Houſe eſpecially ordered and governed: His office is 

to cauſe the clerk to call the names of ſuch as are of that 

Houſe, when he ſees cauſe; to read all things propounded, 
ther ſuffrages, &c. Wes 

PROMISE, (Promifſio) Is when ona valuable conſidera- 

tion, perſons bind themſelves by words to perform ſuch a 
thing as is agreed on; upon which action may be brought: 
And a promiſe againſt a promiſe made at one and the ſame 
time, is a ſufficient ground for an action. Cro. Elix. 543, 
oz, 848. | 5 

: i; promiſes are executory on both ſides; performance 
need not be averred ; becauſe it is the counter-promiſe, and 
not the performance which raiſes the conſideration. 4 
Med. 189. | 1 

Where a promiſe is made to do a thing, and there is no 
breach, the ſame may be diſcharged by parol ; but if it 
be once broken, it cannot be diſcharged without releaſe 
in writing, being then a debt. 1 Mod: Rep. 206. 2 Med. 
44. And when an action is grounded on a promiſe, pay- 
ment or ſome other legal diſcharge muſt be pleaded. 
1 Mod. 210, | | | 

If a promiſe be to pay a ſum of money, by ſeveral 
monthly Payments, the promiſe being intire, a breach of 
payment of the firſt month, is a breach of the whole pro- 
miſe, 2 Roll. Rep. 479. See Mutual Promiſe, Aſſumſ/it, 
and Action on the caſe, and Black. Com. 3 V. 157, d 

 PROMISSORY NOTE. See ib. 2 V. 467. 

PROMOTERS, ( Promotores) Are thoſe who in popular 
and penal actions proſecute offenders, in their name and 
the King's, as i»formers do, having part of the fines or pe- 
nalfies for their reward; They belonged chiefly to the Ex- 
cheguer and King's Bench; and Sir Edward Coke calls them 
turbidum bominum genus. 2 Inſt. 191. 

PROMULGE A LAW, ( Promulgare Legem) Is to de- 
clare, publiſh and proclaim a law to the people ; and ſo Pro- 
mu'ged, Promulgatus, ſignifies publiſhed or proclaimed. 6 H. 
6.c. 4, See Black. Com. 1 P. 45. 

PRONOTARY. See Protbonotary. 

4 F , Is 2 the truth of any matter alledged, 
or makin f it- 
n g out of any thing, by a jury, wit 

Br ation ſays, there is Probatio duplex, viz. Viva voce, 

= witneſſes; and Probatio mortua, by deeds, writings, 


Prof, according to Lilly, is either in giving evidence to 
4 jury on a trial, or elſe on interrogatories, or by copies of 
records, or exemplifications of them. 2 Lill. Abr. 393. 
Tho' where a man ſpeaks generally of Proof, it ſhall be in- 
tended of Proof by a jury, which in the ſtrict ſignification 
is legal Proof. 2 Bullt. 56. | 
, of a bond was to pay money as an apprentice 

ald miſpend, on Proof made by the confeſſion of the 
1 or otherwiſe ; and it was held, that altho gene- 
rally Proof ſhall be intended to be made at a trial by jury, 
in this caſe it being referred to the confeſſion of the party, 
it1s ſufficient if he confeſs it under his hand. 2 Cro. 381. 
3 Nelſ. Abr. 18. e f 

. been inſiſted, that the law knows no other Proof 
bean, ole a jury in a judicial way, and that which is on 
— id; but if the proof is modified by the agreement of 
r that it ſhall be in ſach a manner, or before 

a perſon, that modification which allows another 
manner of Proof ſhall be obſerved * 


488. 


| 


| 
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legal conſtruction of the word Proof. Sid. 313. 2 Liitw: 
TOE” Fog N 
Where in agreements, Ic. required to be proved, no 
particular form is directed how the Proof ſhall be made; 
the plaintiff may bring his action, and aver ibat the thing 
was done; and defendaiit may take iſſue that it was ot 
done, and then plaintiff nu prove the doing it. Brownl; 
33, 5). Cro. Eliz, 205. Co. Fac. 2242. od 
Plaintiff faid, that a wager was won by deceit ; defend- 


ant replied, Give me a ſHhillitig and if you can prove that 


it was won by me by deceit; I will give you five pounds; and 
in an action on the caſe brought againſt defendant on his 
promiſe to pay the five pounds, plaintiff alledged in /afs 
that he had got the wager by deceit ; and it was adjudged, 
that he need not make any other Proof of it but in this 


action. 3 Bulft, 6. Co. Eli 206. 


In articles the parties bound themſelves in the penalty of 
100 Sc. to be paid on due Proof of a breach; Proof ar 
a trial w maintain the action. Lutw. 441. And Proof 
may be in the action, in ſeveral other caſes. Cro. Fac. 188, 
Proof by witneſſes, Ge. See Evidence, and Black. 

PRO PARTIBUS LIBERANDIS, An aneient writ for 
partition of lands between co-heirs. Reg. Orig. 316. 

PROPER FEUDS. See Black. Com. 2 V. 58. 

PROPERTY, ( Propriztas) Is the bigbeſt rigbt a man can 
have to any thing ; being uſed for that right which one hath 
to lands or tenements, goods or chattles, which no way 
depend on another man's curteſy; and was firſt intro- 
duced, that every man might know bis own. Stud: Compan. 


Before the flood, there was no ſuch thing as particular 
Property, but an univerſal right inſtead of it ; every man 
might then take to his uſe what he pleaſed, and what he 
had fo poſſeſſed himſelf of, another could not, without 
manifeſt injury; take from him: But on the increaſe of 
people; trade and induſtry; Property was gained by pur- 
chaſe, and other lawful means ; for the ſecuring whereof, 
proper laws were ordained: Lex Mercat. 3. 

roperty in, lands, and tenements is acquired either by 
entry, deſcent by law, or | conveyance ; and in goods and 
chattels, it may be gained many ways, tho' uſually by deed 
of gift, or bargain and ſale, 2 Lill. Abr. 400. ; 

For preſerving Property the law hath theſe rules. 

iſt, No man is to deprive another of his Property; or 
diſturb him in enjoying it. SEEN. 

2dly, Every perſon is bound to take due care of his 
own £roperty, ſo as the neglect thereof may not injure his 
neighbour. 5 

3dly, All perſons muſt ſo uſe their right; that they do 
not, in the manner of doing it, damage their neighbour's 
Properly, Mod. Entr. Engl. 229. a : 

There are alſo three ſorts of Properties, viz. Property 


abſolute ; Property qualified; and Property poſſeſſory; 


And an abſolute Proprietor hath an abſolute power to diſ- 
poſe of his eſtate as he pleaſes, ſubject to the laws of the 
land. The huſband hath a qualified property in his wife's 
land, real chattels and debts; but in her chattels perſonal 
he hath an abſolute property. Plowa. 5. LES 

Every owner of goods, Sc. hath a general property in 
them : Tho' a legatee of goods hath no property in the 
goods given him by will until a#ually delivered him by 
1 ſo that he hath the poſſeſſion. Mich. 23 Car. 

And tho“ by a bare agreement, a bargain and ſale of 
goods may be fo far perfected, without delivery or pay- 
ment of money, that the parties may have an action of the 
caſe for non performance, yet no property veſts until de- 
livery; therefore it is ſaid if a ſecond buyer gets delivery, 
he has the better title. 3 Saſk. 61, 62. 

But if one covenant with me, that if I pay him ſo much 
money ſuch a day, I ſhall have his goods in ſuch a place, 
and I pay him the money : This is a good fale, and by it 
I have the property of the goods. 27 H. 8. 16. 

Propetty is of things in poſſeſſion or action. | 

In poſſeſſion, it is generally, when no other can have 
them from the owner, or with him, without his act or de- 
fault ; or /pecially, when ſome other hath an intereſt with 
him, or where there is a property alſo in another, as well 
as in the owner; as by bailment, delivery of things to a 

g F carrier 
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earrier, or inn · keeper, where goods are pawned or pledged, 
diſtrained or leaſed, Sc. And . in action, is 
when one hath an intereſt to ſue at law for the things 
themſelves, or for damages for them; as for debts, wrongs, 
Sc. and all theſe things, in poſſeſſion, or action, one may 
have in his vo right or in the right of another, as exe- 
cutor. Hood's Inst. 314. = 5 
A perſon hath ſuch a ſpecial property in goods deliyered 
him to keep, that he may maintain actions againſt ſtrangers 
who take Wo out of his poſſeſſion : So of things deli- 
vered to a carrier, and when goods are pawned, &c, Lill. 
Abr. 400, 401. | 
An executor or adminiſtrator hath the property of the 
goods of the deceaſed : But a ſervant hath neither a gene- 
ral or ſpecial property in his Wende e therefore 
to take them from his maſter may be treſpaſs or felony, as 
the caſe is. Goldſb. 7 2. . 4 
If a man hires a horſe, he hath a ſpecial property in the 
inſt all men, ever againſt 1be right 


horſe during the time agai 
0WNEr ;, — whom he tn have an action if he diſturbs 
liz. 236. But it hath been 


him in the poſſeſſion. Cro. El | | 
adjudged, that if a man deliver goods, Cc. to another 
to keep for a certain time, and then to re: deliver 
them; if he to whom they were delivered ſell them in 
open market, before the day appointed far the re-delivery, 
the owner may feize them wherever he finds them, be- 
cauſe the general property was always in him, and not al- 
tered by the ſale. Godb. 160. 3 Nelſ. Abr. 18. And 
it one delivers a horſe, or other cattle or to another 
to keep, and he kills the horſe, or ſpoils the goods, treſpaſs 
lies againſt him; for by the killing or ſpoiling, the pro- 
pe ty is deſtroyed. © 5 Rep. 13- 5 

If a ſwarm of bees light on a tree, they are not the 


owner's of the tree, till. couered with bis bive; no more 4 of 


than hawks that have made their neſts there, &c. But 
the young ones: will be his property, and for them he 
may have treſpaſs. Dec. & Stud. c. 5. Co. Lit. 
145 

Aman's geeſe, Sc. fly away out of ſight, wherever they go, 

he hath all «property in them: And it is ſaid, that whilſt a 
- perſon's hawk is in flight of a partridge, or his hounds in 
purſuit of a hare, &c. in theſe caſes he hath a kind of 
property in the wild creature. Staundf. lib. 1. c. 16. 3 
Sbep. Abr. 111. „ i 
Wild Beaſts, deer, hares, conies, Cc. tho" they belong 
to a man on account of his and pleaſure, none can 
have an abſolute rea! property in; but if they are incloſed 
and made tame, there may be a qualified and poſſeſſory 
property in them. 

One may have abſolute property in things of a baſe na- 
ture, as maſtiff dogs, hounds, ſpaniels, Ic. but not in 
things feræ nature, unleſs when dead. Dalt. 371. Finch 
176. 11 Rep. 5o. Raym. 16. 

Property in lands, goods and chattels, may be forfeited 
or loſt, by treaſon, felony, flight, outlawry ; alſo of goods 
by their becoming deodand, waif, eſtray, Sc. Bac. Elem. 
77» 8. 

HO PER Ty IN HIGHWAYS, &c. He who hath the 
land which lies on both ſides of the highway, hath the proper- 
ty of the ſoil of the highway in him, notwithſtanding the King 
hath the privilege for his people to pals thro” it at their 
pleaſure ; for the law preſumes that the way was at fir 
taken © t of the lands of the who owns.the lands 
lying on both ſides the way: And divers lords of ma- 
nors claim the ſoil as part of their waſte. 2 Lill. Abr. 
400. - 
If the /ea or a river, by violent incurſions carries away 
the ſoil or ground in ſo great a quantity, that he who had 
the property in the ſoil, can know where his land is, he 
ſhall have his land; but if his foil or land be inſenſibly 
- waſted by the ſea or river, he muſt loſe his property, be- 
cauſe he cannot prove which is his land. Paſch. 1650. 


A tenant hath only a ſpecial. property in the tree on the] 3 


lands demiſed, fo long as they remain part of the free- 
hold; for when they are ſevered, his property is gone. 11 
Nep. 82. © : 

PROPERTY ALTERED. A man borrows, or finds 
goods, or takes them from me: neither of theſe acꝭs will 


alter the property. Bro. Propert. 27. 
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If one having taken away corn, make it into malt: tur 
plate into money, or timber into a houſe, Sc. the Proper 
of them is altered, Dodderidge Law 132, 13 3. a 

And where goods are generally ſold in a market er, 
for a valuable confideration, and without fraud, it alters 
the property thereof. 5 Rep. 83. 

10 alter or transfer property, is law ful; but to violate 
properly is never lawful, property being a ſacred thing 
hath not forfeited it) hath a property and a tight 
him, to defend his life, libe wh eſtate ; — f or 


niſh: the wrong. 2 Lill. Abr. 400. 

_ PROPHE ( Prophetie) Is ſoretelling of things to 
come, in hidden myſterious ſpeeches ; whereby commotions 
have been often cauſed in the kingdom, and attempts 
made by thoſe to whom ſuch ſpeeches promiſed good ſue- 
cels, tho the words were myſtically ſramed, and pointed 
only to the cogniſance, arms or ſome other quality of the 
parties: But theſe, for diſtinction ſake, are call falſe or 
phantaftical prophecies. 3 Ed. 6. e 15. 

Falſe propbecies, (where perſons pretend extraordinary 
commiſſions from God) to raiſe jealouſies in the people, 
or terrify them with impending judgments, &c are pu- 
niſhable at Common law, as impzſtures: And by 5 Eig. 
c. 15. None ſhall publiſh or ſet forth any falſe prophecy, 
with an intent to raiſe ſedition, on pain of 10/. for the firſt 


offence to forfeit all his goods and chattels, ar d impriſon- 
ment during life: The proſecution to be within fix months. 
3 It. 128, 129. Js 
Io propheſy when the King ſhall die, hath been an- 
tiently held to be treaſon. Roll. Rep. 88. See Black. Com. 
140. e 
PROPORTION, ( Proportio.) See De Onerand pro Rata 
ortionis. | 
PROPOR TUM, (Purpert) Intention or meaning, Covell 
Secundum proportum dicti cyrographi inter eos confetti. Cana 
Rogeri de Quincy, 31 Hen. 2. | 
 PROPOUNDERS. The 85th chapter of Cike's three li- 
fiuutes is intituled againſt manopoliſts, propounders, and pro- 
e where it ſeems to ſignify the ſame as monepolifts, 
-owell. 
PROPRIETARY, ( Proprietarius) Is he who hath a pro- 
py in any thing, gue nullius arbitrio eft abnoxia; but was 
eretofore chicfly uſed for him who had the fiuits of a 
benefice to himſelf, his heirs and ſucceſſors, as abb and 
Priors had to them and their ſucceſlors. See Appropria- 
tion. 5 | | 
PROPRIETATE PROBANDA, Is a writ totheſheriff 
to inquire of the property of goods diſtrained, when defend- 
ant claimeth property on a replevin ſued ; for the ſheriff 
cannot proceed till that matter is decided by writ; and if 
it is found for plaintiff, then the ſherift is to make replevin; 
but if for defendant, he can proceed no further. F. N. B. 
178 Finch 316, 450. ift. 145. See Black. Com. 37. 


148. f : 
FRO RATA, Is as much as pro proportione ; as joilt- 
tenants, Cc. are to pay pro rata, i. e. in proportion to 
eſtates. 16 Car. 2. c. 6. 
PROROGUE, (Proregare) Signifies to prolong or put 
off to another day. 6 Hen 8. c. B. 
Prorogation of parliame»t, and adjournment were anticntly 
uſed as /ynonima's ; but of late there hath been a diſlinc- 
tion, @ prorogation making a ſeſſion, and an adjournment 
only . continuance. Vide Parliament, and Black. Con. 1 
V. 186. | 
PROTECTION, (Prote&io) Is generally taken for thit 
benefit and ſafety which every ſubject hath by the King : 
laws; every man who is a loyal ſubject is in the ing 
protection; and in this ſenſe to be out of 
protect ion, is to be excluded the benefit of the law. 25 4 


c. 22. 
In a ſpecial ſignification, a preteZion of the King 
ac of grace, by writ iſſued out of Chancery, WI © 
where a man will paſs over the ſea in the King's 3 
and by this writ (when allowed in court) he ſhall be 9 
of all manner of ſuits between him and any other except 


which _ not to be violated. And every man (if he 


be violated, it gives an action to redreſs the injury, and pu- 


offence, and a year's impriſonment; and for the ſecond 
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except aſſiſes of novel diſſeiſin, aſſiſe of darrein preſentment, 
attaints, Cc. until his return: 2 Lill. Aör. 1775 2 

Protectios is an immunity granted by the King to a 
certain perſon, to be free from ſuits at law for a certain 
time, and for ſome reaſonable cauſe; and 'tis a branch of 


the King's prerogative ſo to do: There are two forts. of 


theſe prote#ions; one is cum clauſula volumus; and of that 
proteflion there are three particulars ; one is called quia 
profeurus, and is for him who is going beyond ſea in the 
King's ſervice z another UT moraturus, which is for 
him who is already abroad in the King's ſervice, as an 
ambaſſador, c. and another is fot the King's debtor, that 
he be not ſued till the King's debt is ſatisfied : And the 
other ſort of protection is cum clauſula nolumus, &c, which 
is granted to a ſpiritual corporatiofi, that their goods or 
chattels be not taken by the officer of the King, for the 
King's ſervice; it may likewiſe be granted to a ſpiritual 
perſon ſingle, or to a temporal perſon. Reg. Orig. 23. 
3 Nelſ. Abr. 20. | N 

On a perſon's going over ſea, in the ſervice of the King, 
writ of pro ect ion ſhall iſſue, to be quit of ſuits till he re- 
turn; and then a reſummons may be had againſt him: 
gut one may. proceed againſt defendant having ſuch pro- 
tefion, until he comes and ſhews his protection in court, 
and hath it allowed; when his plea or ſuit ſhall go fine 
die; tho' if after it appears that the party who hath the 
protection, goes not about the buſineſs for which the pro- 
teAi:n was granted, the plaintiff may have a repeal, c. 
Teri de Ley. 2 Lill. Abr. 398. | 

A protection is to be made for one year, and may be re- 
newed from year to year; but if it be made for two or 
three years, the juſtices will not allow it: And if the 
King grant a protection to his debtor, that he be not ſued 
till his debt is paid; on theſe prolections none ſhall be de- 
layed ; the party is to anſwer and go to judgment, and 
execution ſhall be ſtayed. 1 Inft. 130. 25 Ed. 3. 

The King granted a protection to one of his debtors ; 
and on demurrer it was alledged, that by 25 Ed. 3. c. 19. 
protectians of this kind are expreſsly, that none ſhall be 
delayed on them ; but the party ſhall anſwer and pro- 
ceed to judgment, and execution ſhall ſtay : And the 
court ordered, that when it came to execution would 
adviſe; ſo a re/pondeas ouſter was awarded. Cro. Jac. 


477. 

In all protections there ought to be @ cauſe ſhewn for 
granting them : If obtained pending the ſuit, they are 
nought ; and a perſon giving bail to an action on arreſt, 
it is aid may not plead his protection; one may not be 
diſcharged out of priſon to which he is committed in exe- 
cution, by protection to ſerve the King, &c. Nor will a 
Protection be allowed where a perſon is taken on a capias 
wiagatum, after judgment; for tho' the capias utlagatum 
is at the King's ſuit in the firſt place, it is in the ſecond 
degree for the ſubje&t. Latch 197. 1 Leon. 185. Dyer 
162, Hob, 115. 5 | 

But in action on aſſumpſit a protection under the Great 
Seal was brought into court, for that defendant was in the 
wars in Flanders, &c. and it was allowed, tho' after an 

ent. 3 Lev. 332. 

intiff in an action cannot caſt a prolection; for the 
Proteftion is for defendant, and ſhall be always for him, if 
it be not in ſpecial caſes where plaintiff becomes defen- 
dant. New Nat. Br, 62. And no protection ſhall be al- 
lowed againſt the King. 1 If. 131. ; 

A protection to ſave a default, is not good for any place 
* Vithin the kingdom of England: And regularly it lies 
only where the defendant or tenant is demandable ; for 

protection is to excuſe his default, which cannot be 
made hen he is not demanded. Fenk. Cent. 66, 94. 
are many kinds of protections; but they are rarel 
uſed, being often ouſted by act of parliament. Wood's 

571. See Black. Com. 3 J. 389. 

When the King grants a protection, the writ thereon in 

Caſes has been as follows : 


A writ of Protection by the King. 


Gkonen the Third, Ec. To all and ſingular be- 
riffs, &c. and others, who ſhall ſee or hear our preſent 


letters, greeting. Know you, that we have taken into our 


| ſpecial protection A. B. and all bis ſervants, lands ond te- 
Ping th goods and chatlels in, &c. in the county of S. and 
in, &c. and alſo all biz writings whatſoever : Therefore we 
command you that you protect and defend the ſaid A. H. and 
bis ſervants, Be. aforeſaid; not doing to him or them, or 
any of them, or permitting 10 be done to them, any injury, 
damage or violence, on pain grievous forfeiture, &c. i 
— 7 of which, Nc. for one year 10 endure. In wit- 
ne 6. ' 


PROTECTION OF AMBASSADORS. See Ambo/+ 
Jadors and Privilege, . 

PROTECTION OF CHILDREN, ls a natural duty, 
father permitted thanenjoined by any municipal laws; na- 
ture, in this r ; working ſo ſtrongly as to need rather 
a check than à ſpur. A parent may, by our laws, maintain 
and uphold his children in their law ſuits, without being 
guilty of the legal crime of maintaining quarrels. A pa- 
rent may alſo juſtify an aſſault and battery in defence of 
the perſons of his children: Nay; where a man's ſon was 
beaten by another boy, and the father went near a mile to 
find him, and there revenged the ſon's quarrel by beating 
the other boy, of which beating he afterwards unfortunately 
died ; it was not held to be murder, but manſlaughter 
merely. Cro. Jac. 296. 1 Hawk, P. C. 83. 

Such indulgence does the law ſhew to the frailty of 
human nature, and the workings of parental affection 
Black. Com. 1 J. 450. 5 

PROTECTIONS OF PARLIAMENT. Peers, and 
members of parliament, &c. by their privilege, may pro- 
tef4 their menial ſervants, and thoſe actually employed by 
them in ſervice ; but by a late order, this extends not to 
others, on written proteftions. _ | 

One Cater, gentleman to the Earl of Suffolk, was by 
order of the Houſe of Lords committed to Newgate, on 
proof of his being guilty of procuring and ſelling written 
proteftions, from and in the name of that peer, to ſeveral 
damage of theit creditors, and in 


ons, to the great 
I — of the orders of that houſe; and being charged 


with other crimes, reflecting on the Houſe of Peers, he 

was ſentenced to pay 4 fine, and to ſtand in the pillory, 

Sc. Mod. Caſ. in L. & E. 341. See Privilege. 
PROTECTION OF THE COURTS AT WEST- 


MINSTER. The protection of tbe court of B. R. is allow- 


ed for any perſon who attends his own buſineſs in this 
court, or by virtue of any ſubpæna; but this is more pro- 
rly privilege. : 374 85 | 
PROTECTIONIBUS, The ſtatiite of allowing a chal- 
lenge to be entered againſt a protection, &c; 33 Edw. 1. 
ROTEST, (Proi:ftaria) Hath two applications; one 
by way of caution, to call witneſſes (as it were) or openly 
m, that he doth either not at all, or but conditionally, 
yield his conſent to any act, or unto the proceeding of a 
judge in a court, wherein his juriſdiction is doubtful, or 
to anſwer on his oath further than by law he is bound. 
See Plæuden 676. and Reg. Orig. 306. The other is by 
way of complaint, as to proteſt a man's bill. For examp 
If 1 give money to a merchant in France, taking his bil 
of exchange to be repaid in England, by one whom he 
aſſigneth; if at my coming I find not myſelf ſatisfied, but 
either delayed or denied, then | go to the Excb.nge, or open 
concourſe of merchants, and proteſt, that I am not paid; 
and thereupon, if he hath. any goods remaining in any 
man's hands within the realm, the law of merchants is, 
that I be paid out of them to my full ſatisfaction. Cowell. 
See Bulls of Exchange, and Black, Com. 2 V. 468, 9. | 
Each peer has a night, by leave of the bouſe, when a vote 
paſſes contrary to his ſentiments, to enter his diſſent on 


| the journals of the bouſe, with the reaſons for ſuch diſſent , 


which is uſually ſtiled his prozeff, Ib. 1 V. 168. 
PROTESTATION, ( Proteftatio) Is a defence or ſafe- 


guard to the party who maketh it, from being concluded 


by the action he is about to do, that iſſue cannot be join- 
ed by it. Plowd. 2916. whereof ſee Reg. Orig. 346. 

It is a form of pleading when one does not direcily affirm, 
or deny any thing alledged by another, or which he him- 
ſelf al Cowell, As proteſtando that he made no 
teſtament pro placito that he made not the plaintiff his 
executor ; becauſe if he made no teſtament he could make 


no executor. Heath's Max. 26. cites Pl. C. 276. 
Proteftation 
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any thing which he dare not directly affirm, or cannot 
plead, for fear of making his plea double; as if in con- 


veying to himſelf by bi; plea a title, he ought to plead di- z 
ty pie 8 Mae . abuſe of arbitrary power made in the parliament at Oxford 


verſe deſcents by diverſe perſons, and he dare not affirm 
that they were all ſeiſed at the time of their death, or al- 
tho' he could do it, yet it will be double to plead two de- 
ſcents, of both which every one by himſelf may be a good 
bar, then defendant ought to plead and alledge the mat- 
ter, interlacing the word proteſtando; as to ſay (by pro- 
reſtation) that ſuch a one died ſeiſed, Cc. and that the 
adverſe party cannot traverſe. 2dly, When one is to an- 


ſwer two matters, and yet by law he ought to plead but 


to one, then in the beginning of his plea he may ſay 
pr oteſtundo & non cognoſcendo ſuch part of the matter to be 
true, (and then making his plea further) ſed pro placito in 
bac parte, Sc. and ſo 3 may take iſſue on the other 

of the matter; and then he is not concluded by any of the 
reſt of the matter which he hath by proteſtation ſo denied, 
but may afterwards take iſſue on it. Reg. Plac. 70, 71. 
See 18 Vm. Apr. tit. Proteftation. | h 

PROTESTANT CHILDREN OF PAPISTS AND 
JEWS. The Lord Chancellor, how to make an order on 
Popiſh and Jewiſh parents refuſing to allow their proteſtant 
children a maintenance, 11 & 12 Will. 3. c. 4./eftt 7. 1 
Aun. ft. 1. c. 30. 

PROTEST ANT DISSENTERS, Exempt from penal- 
ties. See Di/ſenters, Nonconformiſts. | 

PROTESTANT SUCCESSION. See King, Prcroga- 
live, &c. . | | 

PROTHONOTARY, ( Protonotarius, vel Primus Nota- 

1145) Is a chief officer or clerk of the Common Pleas and King's 
B-ncb , and for the firſt court there are three Protbonotaries, 
and the other hath but one: He of the King's Bench records 
all civil actions; as the Clerk of the Crown Office doth all 
criminal cauſes in that court : Thoſe of the Common Pleas, 
ſince the order 14 Jac. 1. on agreement entered into between 
the Protbonataries and Filazers of that court, enter and inrol 
ali manner of declarations, pleadings, afliſes, judgments, 
and actions: They make out all judicial writs, except writs 
of habeas corpus and diftringas jurator' (for which there is a 
particular office erected, called the habeas corpora office: ) Alſo 
writs of execution, and of ſeiſin, of privilege for removing 
cauſes from inferior courts, writs of procedendo, ſcire facias's, 
in all caſes, and writs to enquire of damages ; and all pro- 
ceſs upon prohibitions, on writs of audita querela, falſe judg- 
ment, &c. They likewiſeenter recogniſances acknowledged 
in that court; and all common recoveries; and make ex- 
emplifications of records, &c. 5 H. 4. c. 14. | 

PROVER, Probator, (mentioned in Stat. 28 Ed. 1. and 
5 H. c. 2.) See Approver, and 3 Inft. 129. A man be- 
came an @pprover, and appealed five, and every of them 
joined battle with him: Er duellum percuſſum fuit cum om- 
nibus, & probator devicit omnes quinque in duello, quorum 
quatuor ſuſpendebantur, & quintus clamabat eſſe clericum & 
all;catur, & probator pardonatur, Mich. 39 E. 3. coram 
Rege. Rot. 97. Suff. 

PROVINCE, ( Provincia) Signifies an out country, go- 
verned by a deputy or lieutenant. Lit. Di. 

It was uſed among the R:mans ſor a country, without 
the limits of Italy, gained to their ſubjection by the ſword ; 
whereupon that part of France next the Alps was ſo called 
by them, and ſtill retains the name. | 

But with us a province is moſt uſually taken for the cir- 
cuit of an archbiſhop's juriſdiction ; as the province of Cun- 
terbury, and that of York : Yet it is mentioned in ſome of 

our ſtatutes, for ſeveral parts of the realm; and ſome- 
times for a county. 32 H. 8. c. 23. 25 
FPROVINCIAL, (provincialis) of or belonging to a pro- 
vince ; alſo a chief governor of a religious order; as of 
friars, &c. Stat, 4 H. 4. c. 17. 
© PROVISION, (provifio) Is uſed with us as in the Canon 
law for providing a biſhop, or any other perſon, an ec- 
cleſiaſtical living, by the Pope, before the incumbent 
be dead: It is alſo called gratia expectativa, or mandatum 
de providendo : The great abuſe whereof may be read not 
only in Duarenus de ſacris Eccleſis Miniſteriis & Bene- 
Ficirs, lib. 3. cap. 2. but alſo in many ſtatutes, 
viz. 35 E. 3. 22 flat. 4 & 5. commonly called the ſta- 
tute Oe proviſionibus, & 27 E. 3. c. 1. & 38 E. 3. fl. 2. 


N 


' Premunire, and Black. Com. 1 V. 60. 4 V. 107. 
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* Proteftation is of two kinds. It, When a man pleads c. I, 2 3, 4. © 2 Ric. 2. c. J. 3 Ric. 2. . 3. 7 Bie, 


. 1a, 12 Ric. 2 fl. 2. f. 2 3:4. & 34. 5, k. 4 Ses 


PROVISIONES The acts to reſtrain the exorbitant 


11258, were called proviſiones by Riſpunger, who continued 
Mat. Pariſ. anno 1260. Rex autem quia juraverat cum 
Edwardo primogenito ſur & Haronagio, provifiones Oxoni- 
enſes ſe inviolabiliter ſervaturum, &c. being to provide 
againſt the King's abſolute will and pleaſure. See Mer. 
Pariſ. ſub annis 1244 & 1258. Provifiones ſignified alſo 
providentiæ, or iſions of victual. Cowell. 

PROVISIONS, (felling unubolſome) Is an offence againſt 
publick health. To prevent which the ſtatute 51 Hen. 3. 
f. 6. and the ordinance for bakers, c. 7. prohibit the (ale 
'of corrupted wine, contagious or unwholeſome fleſh, or 
fleſh that is bought of a Jew; under pain of amercement 
for the firſt offence, pillory for- the ſecond, fine and im- 
priſonment for the third, and abjuration of the town for 
the fourth. And by 12 Car. 2. c. 25. J 11. Any brewing 
or adulteration of wine is puniſhed with the forfeiture of 
100 J. if done by the wholeſale merchant; and 40. if 
done by the vintner or retale trader. 

PROVISO, Is a conpiTion inſerted in any deed, on 

the performance whereof the validity of the deed N 
and ſometimes it is only a covenant, /ecunium ſubjedtam 
materiam. 2 Rep. 70. 2 Lill. Abr. 399. 
The word proviſo is generally taken for a condition; 
but it differs from it in ſeveral reſpects; for a condition 
is uſually created by the grantor or leſſor, but a provi/ 
by the grantee or leſſee; there is likewiſe a difference in 
placing the proviſo, as if immediately after the habendun 
the next covenant is that the leſſee ſhall repair, provided 
always that the leſſor ſhall find timber, this is no condi- 
tion ; nor is it a condition, if it comes among other co- 
venants after the habendum, and is created by the words 
of the leſſee ; as if the leſſor covenants to ſcour the ditches, 
| „ 5 that the leſſee carry away the ſoil, Cc. 3 Nel. 
Abr. 21. 

It hath been held, that the law hath not appointed any 
proper place in a deed to inſert a proviſo; but that when 
it doth not depend on any other ſentence, but ſtands ori- 
ginally by itſelf, and when it is created by the words of 
the grantor, &c. and is reſtrictive or compulſory, to in- 
force the grantee to do ſome act, in ſuch cafe the word 
proviſo makes a conpiTioN, tho' 'tis intermixed with 
other covenants, and doth not immediately follow the 
habendum.. 2 Rep. 70. 

A proviſo always implies a condition, if there be no words 
ſubſequent which may change it into a covenant: Alſo it 
is a rule in proviſoes, that where the proviſo is, that the 
leſſee, &c. ſhall do, or not do a thing, and no penalty is 
added to it; this is a condition; or it is void; but if a 
penalty be annexed, it is otherwiſe. Cro. Eliz. 242. ! 
Lev. 155. And where a proviſo is a condition, itought 
to do the office of a condition, i. e. make the eſtate condi- 
tional, and ſhall have reference to the eſtate, and be am! 10 
10 it; but ſhall not make it void without entry, as a limi- 
tation will. 

A leaſe was made for years, rendering rent at ſuch 3 
day, proviſo if the rent be arrear for one month after, the 
leaſe to be void; the queſtion was, Whether this was ® 
condition or limitation; for if it was a condition, then the 
leaſe is not determined without entry ; adjudged, that! 
was a limitation, tho the words were conditional, becauſe 
it appeared by the leaſe itſelf, that it was the expreſs aß, 
ment of the parties that the leaſe ſhall be void on non-paymen 
of the rent; and it ſhall be void without entry. Moor 291- 
1 Nelſ. Abr. 22, 26. : 3 = 

If a proviſo be the mutual words of both parties to 
deed, it amounts to a covenant : And a proviſo by Way 9 
agreement to pay, is a covenant, and an action well 
upon it. 2 Rep. 72. ; a 

Plaintiff conveyed an office to defendant, pr oviſo — 
out of the firſt profits he pay plaintiff 500 J. And it We 
reſolved, that an action of covenant lay on this P! wi 
for it is not by way of condition or defeaſance, but 
nature of à covenant 10 pay the money. 1 Lev. 155- = 
defendant in conſideration of 400 J. granted his lan 


plaintiff for ninety- nine years, proviſo if he pay ” — 


rr 
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yearly during the life of &. 7. E. or 400 “ within two | 


after his death, then the grant to be void, and there 
was a bond for performance of covenants; in action of 
debt brought on this bond, it was adjudged, that there 
being no expreſs covenant to pay the money, there could 
be no breach aſſigned on this proviſo. 2 Mod. 36. 

In articles of agreement to make a leaſe, proviſo that 
the leſſee ſhould pay ſo much rent, &c. altho' there be no 
ſpecial word of reſervation of rent, the proviſo is a good 
reſervation. Cro. Eliz. 486. And proviſo with the words 
of grant added to it, may make a grant and not a 
1 Mor 174. Yet in the caſe of a leaſe for life, 
proviſo if the leſſee died before the end of ſixty years, that 
his executors ſhould enjoy it for ſo many years as would 
make up the ſixty; it was held, that by this provi/a 
the leſſee had no eſtate for years, nor his executors any 
remainder of a term, becauſe nothing was limited thereby to 
the leſſee for life as @ remainder, to him and his executors. 

And. 19. 

When: abs are raiſed by covenant, in conſideration of 
paternal love to children, &c. and after in the ſame in- 
denture, there is a proviſo to make leaſes, without any 

icular conſideration, it is void; tho! ſuch a proviſo 
might be good, if the uſes were created by fine, recovery, 
Sc. becauſe of the tranſmutation of the eſtate ; and for 
that in this caſe, 2/8 ariſe without c:-nfideration, 1 Rep. 
176. Moor 144. 1 Lev. 30. 2 Lill. Abr. 402. 

In a deed, a proviſo, that if the ſon diſturb the other 
uſes, Sc. that then a term granted to him, and the uſes to 
the heirs of his body, ſhall be void; this proviſo is ſuf- 
ficient to ceaſe the other uſes, on diſtyrbance. 8 Rep. 
90, 91. But a proviſo to make an eſtate, limited to one 
and the heirs male of his body, to ceaſe as if he was na- 
turally dead, on his attempting any act by which the li- 
mitation of the land, or any the eſtate in tail, ſhould be 
undone, barred, Cc. hath been adjudged not good; be- 
cauſe the eſtate-tail is t determined by the death of 
tenant in tail, but by his dying without iſſue male. Dyer 
251. 1 Rep. 83. : 

A teſtator deviſed lands to one and the heirs male of 
his. body, proviſo that if he attempt to alien, then his 
eſtate to ceaſe, and remain to another; the provi/o is void. 
1 Vent. 57. ; | 

A proviſo that would take away the whole effect of a 

nt, as not to receive the profits..of lands granted, c. 
is void; and fo is a proviſo which is repugnant to the ex- 
_ words of the grant: Ia will, teſtator made another 


is executor, provided he did not adminiſter his eſtate, | 


adjudged this proviſo is void for- repugnancy. Cro. Eliz. 
10). Dyer 3. | 

And if a proviſo is good at firſt, and afterwards it hap- 
pens, that there is no other remedy but that which was 
reſtrained ; the remedy ſhall be had notwithſtanding the 
reſtraint. Woods Infl. 231. Where a proviſo is parcel 
of, or abridgeth a covenant, it makes an exception; when 
tis annexed to an exception in a deed, tis an explanation; 
and where added at the end of any covenant, there it ex- 
tends only to defeat that covenant. 4 Leon. 72, 73. 

105, 471. See Deed. 

PROVISO, (concerning judicial matters,) Is where the 
plaintiff in an action deſiſts in proſecuting his ſuit, and 
doth not bring it to trial in convenient time ; defendant 
in ſuch caſe may take out the venire facias to the ſheriff, 
which hath in it theſe words, proviſo guod, &c. To the 
end, that if plaintiff take out any writ to hat purpoſe, 
the ſheriff ſhall ſummon but one jury on them both; 
_ this is called going to trial by proviſo, Old Nat. 

7. 159. 

By the ſtanding rules of the court of B. R. if plaintiff 
will not enter his ifſue, defendant may by rule compe! him 
to enter it; and if 'tis entered, and he will not carry 
down the cauſe to trial, defendant may carry it down 
by proviſo. 3 Salk, 362. See 7 8 W. z. cap. 
32. | 
Proceſs may be taken out by defendant in criminal 
caſes by proviſo in appeals, in the ſame manner as in 


other actions, on default of the appellant; but not in 


indictments, nor in actions where the King is ſole party ; | 


and it hath been queſtioned, whether there can be any 


„„ - 
9. « 


P U*'B 
ſuch proceſs in information Qui tam. 2 Hawk. 40% 
. | 5 

PROVISOR, Is he who ſues to the court of Rome, for 
a provifien, which is called gratia expectativa according to 
Spelman. See alſo Old. Nat. Brev. 243. They were prohi- 
bited by proclamation; 42 en, 3. anno 1258. Hill. pag. 
259. It is ſometimes alſo taken for him who hath the 
care of providing things neceſſary, a purvcyor. Cowell. 
See Proviſion, As to the ſtatutes againſt proviſors, ſee 
Black, Com, 4 V. 110. 

PROVISOR MONASTERII, The treaſurer or ſteward 
of a religious houſe, who had the cuſtody of goods and 
money, and ſuperviſed all accounts. Cowell. 

PROVISOR VICTUALIUM, The King's purveyor, 
who provided for the accommodation of his court, is ſo 
called in our hiſtorians: Cowell. | 

PROVOCATION, To make killing a perſon man- 
ſlaughter, c. See Murder, | 5 

PROVOST MARSHAL, Is an officer of the King's 
navy, who hath the charge of priſoners taken at /e: 
And is ſometimes uſed for like purpoſe at land. 13 Car. 
** 1 | x 

PROXIES, Are perſons appointed inſtead of others, to 
repreſent them. a 2 TE 

Every peer of the realm called to parliament, hath the 
privilege of conſtituting a proxy to vote for him in his 
abſence, on a lawful occaſion ; but ſuch proxies are to be 
entered in perſon, and ſometimes proxies have been denied 
by the King; particularly Anno 6, 27 & 39 Edw. 3. 
Marriage contratts have been often made by proxy, Sc. 
See Black. Com. 1 V. 168. | 3 
Proxies, alſo are annual payments made by parochial 
clergy to the biſhop, Sc. on viſitations. See Procura- 
Hons. 

PRYK, Is a kind of ſervice or tenure; and according 
to Blount, ſignifies an old-faſhioned ſpur, with one point 
only, which the tenant holding land by this tenure, was 
to find for the King,—Per ſervitium inveniendi unum 
equum unum ſaccum & unum pryk ia Guerra Wallis, 1 


2 

And in the time of Her. 8. Light horſemen in war were 
called prickers; becauſe they uſed ſuch ſpurs or pryks, to 
make their horſes go with ſpeed. f 

PUBERTY, (Pubertas) The ripe age of fourteen in men 
and twelve in women, when they are ft for marriage: 
But as to crimes and puniſhment, it is the age of 14 years, 
in both the male and female ſex, and not before. 1 
Hale's Hift. P. C. 18. See Black. Com. 4 V. 22. 

PUBLICATION, Is uſed of depofirions of witneſſes in a 
cauſe in Chancery, in order to the hearing, and rules may 
be given to paſs publication; which is a power to ſhew the 
depolitions openly, and to give out copies of them, c. 
There is alſo -a publication a will, which is a ſolemnity 
requiſite to the making thereof, by declaring it to be the 
laſt will of the teſtator, in the preſence of ſuch a number 
of witneſſes ; and a will which hath been made many 
years, may be new publiſhed with additions, and that 
makes it equivalent to a new will, 3 Nel. Abr. 27, 
Publication of libels. Vide Libels. And Black. Com. 3 


V. 450. a 

PUBLICK ACCOUNTS. Commiſſioners are to en- 

uire of the accounts of ſheriffs, cuſtomers, and other 
= King's officers, after paſſed in the Exchequer, and if 
detected of fraud, they ſhall pay treble damages, by ſtat. 
% H. 8. c. 3. And all the lands, tenements and heredita- 
ments, which'any accountant hath, ſhall, for the payment 
of debts to the crown, be liable and put in execution in 
like manner as if he had ſtood bound by writing 
ys having the effect of a ſtatute ſtaple. Stat 1 3. 
Elix. c. 4. 

And there have been ſeveral ſtatutes for taking the pub- 
lick accounts of the kingdom, and examining and deter- 
mining the debts due to the army and navy : Alfo cor- 
ruptions in the management of the King's treaſure, &c, 
impowering commiſſioners for that purpoſe, who were to 
give an account of their proceedings to the King and par- 
hament. Stat. 2 1. & M. 1 Ann. 2 Geo. 1, Sc. 

PUBLICK ACT of parliament, A general or publick act 


is an univerſal rule, that regards the whole community : 
9 And 
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Ad of this the courts of law are bound to take tioticeju- 
dicially and ex officio, without the ſtatute being particwlatly 
{ pleaded, or formerly ſet forth by the party who claims an 
advantage under it. Black. Com. 1 J. 85, | 
/PUBLICK FAITH, (Fides publica) In the reign of 
"Charles 1. was a pretence or cheat, to raiſe money of the 
ſeduced people, upon what was termed the public faithof 
the nation, to make war againſt the King about the year 
1642. Stat. 17 Car. 1. c. 18. ; 

PUBLICK WORSHIP.' See Nonconformiſts, Recuſants, 

Service and Sacraments. = | 
' PUERITIA; on 7 SR. 

PUIS DARREIN C INUANCE, Is a plea of new 
matter, pending an action, pat ultimam continuationem. See 
Dea. 

e E (Fr. Puiſne) Younger, puny, born after. See 
Mulier. : 

PULSATOR, The plaintiff or actor; and pulſare ſigni- 
fies to accuſe any one. Leg. Hen. 1. c. 26. | 

PUNISHMENT, (Pena) ls the penalty for tranſgreſſing 
"the law : And as debts are diſcharged to private perſons 

by payment; ſo obligations to the publick, for diſturbing 
ſociety, are er 8 when the offender undergoes the 
- puniſhment inflicted for his offence. 

Kings, and ſuch as have equal power with them, have 
a right to require 3 for injuries committed agamſt 
themſelves or their ſubjects, on the violation of rational 

law; tho' the right of inflifting puniſbments to provide 
for the ſafety of ſociety, was originally (before Common- 
wealths were erected and courts of juſtice ordained) in the 
hand of every man being equal to, and independent of 
others; but ſince, it has reſided in the hands of the 
higheſt powers, as ſubjection to others hath taken away 
that primitive right : However, this power and natural 
1 puniſbing an equal, till remains in thoſe places 
here the people are not ſubject to ſome form of govern- 
ment. Grot. de Jure Belli, lib. 2. c. 21. 

The puniſhment; of offenders are many and various, 


adapted to the ſeveral degrees of crimes, and the commtries 


wherein committed; and in England are beheading, hang- 
ing, impriſonment, fine, amercement, c. 


other's life. See Occupant. and Black. Com. 2 V. 120. 


PURCHASE, (Acquifitum, perquifitum, purchaflum) Sig-. 
niſies the buying or acquiſition of lands, or tenements 
with money, or by deed or agreement, and not — 


it by deſcent, or hereditary right; and conjunctum perquſſi- 
tum is whereſtwo or more perſons join in the purchaſe. Llit. 
12. Reg. Orig. 143. EYE” h 
One cometh in by purchaſe when he comes to lands by 
legal conveyance, and he hath a lawful eſtate; And a 
purchaſe is always intended by title, either from ſomeicon- 
:ideration, or by gift; {for-a gift is in law a purchdſe) 
whereas deſcent from an anceſtor cometh of courſe 'by a4 


q 
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to /fifths, and alfo in cofifidetation' of his ownerſhip. 
other partners. Purfuant to the articles, they ſearched 
for —— andbafter two years time, and the -expence 
of about 1201, they difcovered a valitable mine, and 
worked for about three months, and then H. dies, and 
his widow ſets up a voluntary ſettlement, made afte; 
marriage. The chùrt inclined ' that the partners were u. 
purchaſers, and that the voluntary ſettlement ſhould not 
ſtand againſt chern. 2 Vern. 326. 

The wife joins 'with the huſband in letting in an in- 
cumbrance on her jointure, and barring the eſtate - ul, 
and then limits the uſes to the hHuſpand for life, remain. 
der to the wife for tife, retnainder to their daughter. r 
Lord Keeper right, The daughters are not 'purchafor; 
ſo as to ſhut bat 'a judgment creditor" of the haſbang's, 
antecedent to barring the eſtate tail; it might have been 
a good conſideration for both, but it was not expreſſed in 
the deed, to be any conſideration for ſettling: the eſtate 
on "the daughters, but was a voluntary gift of the wife 
to her huſband, therefore the daughter's eſtate myſt be 
talcen to he vohmtary; and ſo a judgment :- ereditor ought 
to have the aſſiſtance of this court before them. Chan. 
Prec. 114. 

Every leſſee is a purrbuſor. g Mod. 59. See 2 Vern. 


327. 

A. ſeiſed in fee, ſettled his eſtate in 1712, to the uſe 
*of himſelf for life, remainder to B. in tail, but with 
power of revocation, by any writing ſigned, &c. and at- 
teſted by three, Sc. credible witneſſes. In 1716, 4 by 
"deed, atteſted by two witneſſes only, reciting, that he 
was mdebred, as in a ſchedule ' annexed, conveyed his 
eſtate to . R. and . S. and their heirs, in rruf to 
pay his faid debts'by profits, mortgage or ſale ; and after 
t thereof, to pay the overplus, and reconvey ſuch 
part as ſnould be unſold, to A. or ſuch other perſon, &:. 
andi for ſuch uſes, Sc. as he, by any writing ſigned and 
ſealed, and atteſted, Sc. ſhould direct. A. died without 
iſſue, but left the ſaid B. and C. the daughters of tuo 
ſiſters, Bis heirs at law. The deed of 1715 was kept 


private till after the death: of . S. the (ſurviving truſtee 
PUR AUTER VIE, Is where lands, c. are held for an- 


in 172. and was then laid before counſel, who directed, 
that the heir . $. ſhould aſſign the legal eſtate to the 
truſtees in trhe deed of 11712, which was done. Aﬀter- 
Wards, in 1726. on a treaty” of marriage between Lord 
"Fauconbridge and B. a marriage ſettlement was prepared 
by the fame counſel, as counſel for Lord Fauconbridge, 
0 made a ſettlement on B. in conſideration of the great 
eſtate in land which he was to have with her. The fur- 
viving truſtee in the deed of 1712, joined in this mar. 
nage ſettlement. C. brought a bill claiming a moiety of 
the eſtate of A. as coheireſs with B. for that the decd in 
1715, was a revocation of the deed in 1712. Lon . 
| pleaded, that he was a purchaſor under the deed of 1772, 


law; alſo all oontracts are comprehended under this word | uithout notice F "that in 1718, and that the ſettlement 


purchaſe. I Inſt. 18. Doc. and Stud. c. 24. 


made by him on B. was in contemplation” of that ſettlement 


Purchaſe in oppoſition to deſcent is taken largely; if in 1712, and that the ſurviving truſtee in that ſettlement 


an eſtate comes to a man from his anceſtors without w i- 
ting, that is a deſcent : But Where a perſon takes an 

thing from an anceſtor, or others, by deed, will or rift 
and not as heir at law; that is a purchaſe. 2 Lill. Abr. 


403. 
When an eſtate doth originally veſt in the heir, and 


never was nor could be in the anceſtor; ſuch heir [ſhall | 


take by way of '/purcha/e : But when the thing might have 
veſted in his anceſtors, tho" it be firſt in the heir, and not 
in him at all; the heir ſhall have it in nature of deſcent. 
1 Rep. 95, 106. 

An heir takes an eſtate by will in another manner than 
the Common law would have given it; there he takes by 
purchaſe, and not by deſcent; but then he mult be tne 


right heir. 2 Lev. 79. 


1. Mo ſball be deemed purebuſers. 
2. Of purebaſers for a valuable rom ſideration. 


1. Who fhall:be deemed purthaſers. 


was party to the marriage ſertlement; and that tho the 
purchaſe was not of the legal eſtate, but the truſt only, 
that it will make no difference according to I, ilter and 
'Bodington's caſe, 2 Vern. 599. and that neither will it differ 
the caſe, tho' there was no actual conveyance ; for as the 
truſtees in the deed of 1912, always acted under tu 
deed for B. that truſt ſhall ſubſiſt as to himſelf, who 54 
fair purchaſor; and that he ſtall nor be affected by con- 
ſtructive notice to his counſel, as having been adviſed with 
on theſe two deeds in 1724; for it muſt be intended, chat 
at the time of the counſel's being concerned for him, 
which was in 1726, he had forgot that he had ever fern 
this deed of 1715, there being an interval of tuo year 
between his fitſt ſeeing it, and his being counſel for de- 
{| feridant. And for theſe reaſons, the court held, 2 
{ this could not be notice to his lordſhip. . Ch. > 
Reynolds, who aſſiſted the Lord Chancellor, held, that 


Lord. could bea purchaſor of no more than B. — o 
| no a twal*conveyance was made to him. The MO 


che Ralls ſaid, that'ro be'a purthaſer in the notion ef, 
there uusr be an Acro. contfruct, und a 'confideraln 


A. enters into partnerſhip in $ths, with three others, ralb; therefore, if ut the time of the marriage the 


for 21 years, for digging mines in A. s lands, A. to have 


of 1712 ſtood revoked, the truſtees could be ſeiſed only 0 
a moiety for the uſe of g. conſequently Lord ee 


che land, to have a "tenth more but of the ſhare ad 


. " 1 , 
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purchaſor of no more; Lord Chancellor deereed a moiety ] recover at law) the plaintiff ought not to be admitted to 
5 eſtate, and an account. of the rents and profits 4 examine His witneſſes, thereby to hang a cloud over the 
C. ſince the death of A. See Grbb. ao. and L. P. Conv. purthaſor's eſtate ; and ion debate the court allowed the 
391 to 402. | | plea. Vern. $64.75. ERR IL OTE 
f ö A. mortgaged land to B. and afterwards by his will 
2. Of purchaſors for a valuable conſideration. - I (having ſons C. and D.) deviſed the equity of redemp- 
i tion to D.— B. and C. join in an aſſignment of the mort- 
A purchaſor who comes in without notice of a rent- gage to E. tho E. pleaded want of notice of the will, and 
charge ſhall not be chargeable therewith, altho given to that C. was the viſible heir; yet decreed, that D. ſhould 
«charitable uſe. Toth. 288. OY l have the equity of redemption on the foot of the firſt 
A bill was, to be -relieved on a truſt, and charged de- mortgage. NV. Cb. R. 153. | SIE 
fendant with notice; defendant -pleaded his heing a pur- | A. purchaſes, baving notice of a ſettlement whereby B. 
chafor for a valuable conſideration; this was objected to | the vendor was but tenant for life, remainder to his firſt, 
2s not good, becauſe he did not ſay what the valuable Sc. fon in tail. Afterwards A. ſells to C. who had no 
conſideration was; for 55. is a valuable confideration, | notice ; B. dies, leaving a ſon; the bill was diſmifſed as 
but yet it is not an equitable one; but the court declared | to C. but -deereed A. to account for the conſideration 


q that in this caſe the plea was good enough. money, for which he ſold the eſtate, with intereſt from 
Notice of an incumbrance before the conveyance is exe- | the deceaſe of B. thereout diſcounting what was due on 

, cuted, ſhall charge the purchaſor. Chan. Caſes 34. a mortgage prior to the ſettlement which he had bought 

e -Purchaſor ſhall not be affected by a judgment in equity, in. 2 Vern. 384. 5 : | 

e without expre/5 notice of it before the purchaſe, otherwiſe Cowper C. ſaid, He took it to be a rule in equity, 
t it is at law. Chan. Caſts 37. that where a man. is a purchaſor without notice, he ſhall 

5 A purchaſor of lands from H. which B. makes title to, | not be annoyed in equity; not only where he has a prior 


getting the deeds which make out B. title, is not bound legal eſtate, but where he has a better title or right to 
to diſcover them. Chan. Caſes 69. | for the legal eſtate than tlie other; therefore diſmiſſ- 
Plea of his being a purchaſor for a valuable conſidera- ed the bill. The caſe was ; A. purchaſes of B. who . had 
tion was over- ruled, becauſe he did not plead the pur- | done an act of bankruptcy, but without notice of it; af- 
chaſe made from one of the plaintiff's anceſtors; for a terwards a commiſſion is taken out, and there being a 
purchaſe from a ſtranger, who might have no good title, term ſtanding out in truſtees, aſſignee brings a bill againſt 
vas held no good plea. N. Ch. 8 135. them, and the purchaſor to have the term aſſigned to him. 
A. having a long leaſe of a ner in which his wife | 2 Yer». 599. | 
had ſome intereſt, by her conſent renews. it for -eighty- | A bill was to redeem lands mortgaged in 1694, to de- 
one years, and in conſideration of -400 /, it, to B. | fendant's grandfather by plaintiff's father for 500 years, 
vho aſſigns it to C. his fon, who married M. and died, to be void on payment of 126 J. and intereſt. Defendant 
leaving AJ. his executrix; M. on à ſecond. marriage, | pleads, that he is a deviſee of thoſe lands under his grand- 
conveys it to truſtees, Sc. A. by bill ſets forth this-aſ- | father's. will, who in 1692 purchaſed them for a 200 
ſignment, and that it was a „and that B. agreed | years term without condition of redemption, and had en- 
to execute a reconveyance thereof, c. and, prayed a re- Joyed 15 Le quiet poſſeſſion. But the court over- ruled 
demption. The executrix; pleads ſhe was a purchaſor | the plea for defendant's not anſwering /ifficiently as to the 
without notice of ſuch agreement; and in conſideration | mortgage, and the plea of the purchaſe may be true, for 
of a — with J. S. and of his undertaking to pay] it may be only a term for years to attend the inheritance. 
her debts, the aſſigned the original leaſe, &c. ſuch a day, G. Edu. R. 185. 3 | 
to truſtees,” to the uſe of her intended huſband, not hav For. more leanring on ibis ſubjef, ſee x8 Vin. Abr. Iit. 
ing any notice of the agreement prior to the executing] | Purchaſor. | "Ie 1 
the ſaid deed or marriage. It was decreed, that defen-⸗-- PURCHASE AND VALUE OF LAND. Lands are 
-dants were-in nature of purchaſors ; and the plea was al- | purchaſed at divers rates in this kingdom, according to 
lowed. + Finch R. g. FE ' | their ſituation, c. | | 
A. indebted * bond, deviſed a debt to be paid out] An eſtate of fee- ſimple in lands, is uſually valued in the 
of his perſonal eſtate ; but if it was not ſuffioient, then to | country at twenty years purchaſe. Lands near Landon 
ſell his real eſtate, and it: The eſtate was ſold, and | yield about twenty-five years purcbaſe; and in Hales, 


FE 
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y of by ſevetal meſne conveyances came to defendant, who was |, not above eighteen or nineteen, 

ed'in ſued for the debt as cha on the lands which he had The fee of tithes of perpetual advowſons is worth abaut 
d. bought. Defendant pleaded, that he had no notice of the | twenty-two, years. purchaſe : And fee - farm rents iſſuing 
51, and was a purchaſor for a valuable conſideration, | out of lands, and the fee of ground- rents, are rated at 
ment and that the perſonal eſtate was firſt. liable, and that | twenty-four or twenty-five. years purchaſe. | 

mnt the purchaſe money which was paid to two other of | The fee of houſes in London ſells for ſeventeen or 
-ment the defendants. was liable in the next place; and that | eighteen years purchaſe, if in good repair, and the ground 
o the there were other lands, which deſcended to one of them | rents are not high; otherwiſe for lefs: Houſes not in 
only, on the-death of A; which ought to come in aid of him, and | London, but well ſituated, without any lands to them, 
er and decreed accordingly. - Fin; R. 13). are ſold for fifteen or ſixteen. years purchaſe : For a leaſe 
differ A purchaſor for a valuable conſideration without no- | of a houſe for thirty years, about eight years purcha/e is 
as the uoe was deereed to pay arrears of an annuity charged on | given in London; and for one and twenty years about fix 
r that che lands purchaſed, though the ſame were due N years value. 

ho is 4 years before; and no demand in all that time. Finch R:252., | A freehbld leaſe for three lives abſolute, or a copy- 
V oon- A voluntary conveyance decreed-againſt a ( Jointreſs) hold eſtate for the like term, where the quit-rents and 
d with purchaſor for a valuable conſideration hut it ſeems, : that |: heriots reſerved are not higher than uſual, is rated at 
d, that the not having notice was the lacheſs of the jointreſs, c.) | fourteen years purcho/e ; for the firſt life eight, for the 
r him, See Chan, Caſes 291, 292. | | | | ſecond four, and two for the third life; or ſeven, five 
er ſeen A purchefot from 75 C. who has a decree againſt him in and two. A.;chattel- leaſe for three lives, thirteen years 
o years he cery'for land, ſhall-be bound by the decree, tho? |. purchaſe, _ 3 

for de- had no notice of it. 2 Chan. Caſes 38. The exchanging one life for another is generally one 
d, that "Bi by a dewreſa to remove a truſt term, defendant, |. year's purchaſe; but if a ſickly life be exchanged for a 
Ch. B. eads himſelf a purchaſor, but does not deny notice, and |. healthy. one, two or three, years purchaſe. A widow- 
that the Was ordered to anſwer, Vern. 179. { | hood in a copyhold, after death of the huſband a third 
had, as 2 was brought to prove a will, and perpetuate the | life, is valued at one: year's purchaſe. The fee in rever- 
aſter ol a Jos ang. of witneſſes ; defendant pleaded himſelf a pur- ſion after lives, is worth nine, ſeven, and five years 
F equily, Fre r WR4OUt- notice of ſuch will. and inſiſted there had nurchiſe, after one, two or three lives, and more where 
ideraiiun dert 4 verdict in. affirmance of ſuch will, (nothing hin+ | there is timber, or the oeſtate improveable. Land. Purch, 
the decd ring the-plaintiff, - but that if he had a title-he miigh | Comp. 1, 2, 3, 4, &c. | 
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PURGATION, ( Purgatio) Is the clearing a man's 


ſelf of a crime, whereof he is publickly ſuſpected, and 


accuſed before a judge: Of which there was formerly 
great uſe in England. - mm | 

Purgation is either canonica, or vulgaris. 

Canonical purgation is, that which is preſcribed by the 
Canon law, the form whereof uſed in the Spiritual court 
is, that the perſon ſuſpected take his oath, that he is clear 
of the fact * againſt him, and bringing his honeſt 
neighbour with him to make oath, that they believe he 
ſwears truly. 

The 1 purgation, according to the antient manner, 


was by fire or water ordeal, or by combat, aboliſhed by 


canon. Staundf. P. C. lib. 2. cap. 48. Stat. Weſim. 1. 
cap. 2. | 

Purgation is one of the puniſhments of the Eccleſiaſtical 
courts ; but the ſtat. 13 Car. 2. c. 12. having taken away 
the oath ex officio, of perſons accuſing or purging them- 


ſelves, &c. ſome maintain that all the proceedings of 


purgation on common fame fall too; others ſay, there is 
ſtill a legal purgation left, but not canonical. Mood 
Inſt. 506, 507. Vide Clergy, &c. And Black. Com. 3 V. 
100, 342, 447. 4 J. 361. 

PURIFICATIO BEAT Z MARLE VIRGINIS, Men- 

tioned in the ſtat. 32 Hen. 8. c. 21. See Candlemas. | 
PURLIEU-MEN, Are thoſe who have ground within 
the purlieu, and being able to diſpend forty ſhillings a year 
freehold ; who, on theſe two points, are licenſed to hunt 
in their own purlieus, obſerving what is required. Manw. 
For, Laws 151, 157, 180, 186. See the next word. 

PURLUE, or PURLIEU, (from the Fr. pur, i. e. pu- 

rus, and lieu, locus) Is all that ground near a foreſt, which 
being added to the antient foreſts by King Hen. 2. Rich. 1. 
and King Jobn, was afterwards diſafforeſted and ſevered by 
the Charta de Forefta, and the perambulations and grants 
thereon, by Hen. 3. ſo that it become purlue, viz. pure 
and free from the laws and ordinances of the foreſt, Man- 
wood's For. Laws, par. 2. c. 20. 
Our anceſtors called this ground purlieu, purum locum, 
becauſe it was exempted from ſervitude which was for- 
merly laid on it: As Manwood and Crompton call it pou- 
rallee, we may derive it from pur, purus, & allee, ambu- 
latio, becauſe he who walketh or courſeth within that cir- 
cult, is not liable to the laws or penalties incurred by them 
who hunt within the foreſt precincts; but pourallee is ſaid 
to be properly the perambulation whereby the purlieu is 
deafforefled. Stat. 33 Edw. 1. 4 Inft. 204. 

Owners of grounds within the purlieu by diſafforeſtati- 
on, may fell timber, convert paſtures into arable, Cc. in- 
cloſe them with any kind of incloſure; erect edifices, and 
diſpoſe of the ſame as if they had never been afforeſted ; 
and a purltcu-man may as lawfully hunt to all intents with- 
in the purliev, as any man may in his own grounds which 
were never afforeſted : He may keep his dogs within the 
purlieu unexpeditated ; and the wild beaſts belong to the 
purlicu-man ratione ſoli, ſo long as they remain in his 


grounds, and he may kill them. 4 Inſt. 303. 


If the purlieu-man chaſe the beaſt with grey hounds, 
and they fly towards the foreſt for ſafety, he may purſue 
them to the bounds of the foreſt, and if he then do his 
endeavour to call back and take off his dogs from the pur- 
ſuit, altho' the dogs follow the chaſe in the foreſt, and 


kill the King's deer there; this is no offence, fo as he en- 


ter not into the foreſt, nor meddle with the deer fo killed: 
And if the dogs faſten on the deer before he recover the 
foreſt, and the deer drag the dogs into the foreſt, in ſuch 
caſe the purlieu- man may follow his dogs and take the 
deer. 4 {»ft. 303, 304. _ | 

But in the caſe of Sir Richard Meſton, it was ſaid, that 
there was no purlieu in law to bunt; that it cannot be by 
preſcription, and there is nothing in ſtatutes as to hunt- 
ing; therefore purlicu-men may only keep out the deer, 
but cannot kill them, tho' they be in their ground. 1 
Jones Rep. 278. See Moor 706, 987. 

And notwithſtanding purlieus are abſolutely diſafforeſt- 
ed, it hath been permitted, that the ranger of the foreſt 
ſhall, as often as the wild beaſts of the foreſt range into the 
purlieu, with his hounds rechaſe them back to the foreſt. 


4 Inſt. See 33 Ed. 1. flat. 5. 
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PURPARTY, (Fr. pour part, i. e. pro parte) Is tha 


part or ſhare of an eſtate, firſt held in common 


ceners, which is by partition allotted to any of them: T, 


make purpar!y, is to divide and ſever the lands which fal 
to parceners, which till partition they held jointly, and r- 
madrviſo, Old Nat. Br. 11. 

PURPRESTURE, ( Pourpreftura, from the Fr. pour. 
priſt, an incloſure) Is when any thing is done to the nu- 
ſance of the King's demeſnes, or the highways, (5. 
incloſure, or buildings; endeavouring to make that private 
which ought to be publick. Glanvrl, lib. 9 c. 11. 1 Inf, 
38. 272. And when a man takes to himſelf, or incroaches 
any thing which he ought not, it is a purpreſture. Kith, 
10. 2 Ia. 38. See Pourpreſture. | 

PURSE, A certain quantity of money, containing 500 
dollars, or 125/. in Turkey, Merch. Dict. | 

PURSUIVANT, (from the Fr. pour/uivre, i. e. agere, 


| perſequi) Signifies the King's meſſenger attending on him 


to be ſent on any buſineſs or meſſage. See Pourſuivant. 
PURVEYANCE. See POURVEYANCE. As wel 
before as after the conqueſt, the King, on his antient de- 
meſnes of the crown of England, had houſes of huſbandry 
and ſtocks for the furniſhing neceſſary proviſions for lis 
houſhold, and the tenants of thoſe manors did by their 


tenures manure, till, &c. and _— corn on the King's 


demeſnes, mowed his meadows, ©. repaired the fences, 
and performed all neceſlary things belon ng to huſbandry 
in the King's demeſnes: In reſpe& of which ſervices, and 
to the end they might apply the ſame the better, they had 
many. liberties and 3 as that they ſhould not 
be ſued out of the court of that manor, nor impanelled 
of any jury or inqueſt, nor appear at any other court, 
but only at the court of the manor, nor be contributory 


to the expendes of the knights of the ſhire which ſerved 


at parliament, nor pay any toll, Cc. which liberties and 
immunities continue to this day, altho' the original cauſe 
is ceaſed. 2 Inft. 542, 543. Cc. 2. 

Hawkins (Pl. C. 114. c. 47. J 1.) ſays, that this me- 
thod being troubleſome and inconvenient, was by degrees 
diſuſed, and afterwards the King uſed to appoint certain 
officers to buy in proviſion for his houſhold, who were 
called purveyors, and claimed many privileges by the pre- 
rogative of the crown, and ſeem to have had the pre- 
emption of all ſuch victuals as were bought by any to (ell 
again. 

 PURVIEW, G r.. Pourveu, a patent or grant) Is the 
body, or that part of an AA of Parkeinent which begins 
with Be it enacted, c. The ſtatute 3 Hen. 7. ſtands upon 
a preamble and purview. 2 Inſt. 403. 12 Rep. 20. 

PUTAGE, ( Putagium, Fornicatio ex parte famine, quid 
vox nulla Latina exprimit, quaſi puttam agere : From the 
French putain, or the Italian putta, i. e. meretrix) Forni- 
cation. | | | 

This crime was ſo odious, that if any heir-female under 
guardianſhip were guilty thereof, they forfeited their 
pre to their coheirs, or if ſhe were an only heireſs, the 
ord of the fee took it by eſcheat. Spelman. Cowell 

PUTATIVUS, Putative, reputed, or commonly ef- 
teemed, in oppoſition to notorious and unqueſtionable.-- 
Pater pueri putativus, the reputed father of the child. J. 
Brompton 909. 11 

PUTTING IN FEAR, ſee Black. Cm. 4 V. 242. 

PUT URA, (9. Potura) Is a cuſtom claimed by becher 
in foreſi, and ſometimes by bailiffs of hundreds, to tak 
man's meat, horſe meat, and dog's meat, of the tenants 
and inhabitants within the perambulation of the foreſt, 
hundred, &c. and in the liberty of Knareſburgh it was 
long ſince turned into the payment of 4 d. in money by 
each tenant. MS. de Temp. Ed. 3. 4 Inft. 30). 
land ſubject to this cuſtom is called Terra Puturs. 
apud Ceſtr. 31 Ed. 3. . 

PYKER, or PYCAR, A ſmall ſhip or herring bott. 
31 Ea. 3. c. 2. 


Q. 


UADRAGESIMA, The fortieth part; alp the time 
of Lent, from our Saviour's Forty Days Fall. 


Dict. And Quadragefima Sunday, Is the firſt * 
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day in 1 ſo called, becauſe about the Fortieth day before 
er. ount. | . 
5 UADRAGESIMALIA. In former days it was the cuſ- 
tom for people to viſit their mother church on Midlent-Sun- 
day, and to make their offerings at the High Altar; as the 
like devotion was again obſerved in I hitſun-Meełk : But as 
the proceſſions and oblations at M bigſuntide were ſome- 
times commuted intoa rated payment of Pentecoftals ; ſo the 
Lent or Eafter offerings were changed into a cuſtomary 
rate called 8 and Denarii Quadrageſimales, 
o Letare Jeruſalem. 
00 ADR As A fourth part of a penny: and before 
the reign of Ed. 1. the ſmalleſt coin was a ferling or penny, 
marked with a croſs, by the guidance whereof a penny 
might be cut into halves for a half-penny, or into quarters 
or four parts for farthings; till to avoid the fraud of un- 
equal cutting, that King coined half-pence and farthings 
in round * n . 279. 5 
UADRAN ourth part of an 
Wa, See Fardingdeal, or Quadrarium. my | 

QUADRIVIUM, The center of four ways, where four 
roads meet and croſs each other. By ſtatute, poſts with 
inſcriptions are to be ſet up at ſuch croſs ways, as a direc- 
tion to travellers, c. 8 89 . 3. c. 16. 

UAE EST EADEM, In pleading is uſed to ſupply 
the want of a traverſe. 2 Lill. Abr. 40g. 

In a clauſum friget ſuch a day, defendant pleads plain- 
tiff's licence to him to enter on the ſame day, and that 
virtute inde he entered; he need not ſay Que eſt eadem 
tranſgreſſio: ſo in treſpaſs for taking goods; if defendant 
juſtifies the ſame day and place : And in treſpaſs and bat- 
tery, if defendant juſtifies that the ſame day and place the 
plaintiff aſſaulted him, and that what damages happened 
to him was of his own wrong; this is good without Que 
eſt eadem tranſgreſſio, &c. tho' he doth not directly anſwer 
the aſſault laid by plaintiff ; but where he juſtifies at ano- 
ther day, * other 3 then he ought to ſay, Que ef 
eadem. 21 Hen. 7. pl. 2. 

A fact laid Now - . and a juſtification Nov. 2. Ye eft 
eadem, is well enough without a traverſe, the day not being 
_— ; 75 it had been naught, if the day had been ma · 

I Lev. 241. 

If a treſpaſs is alledged 10 Nov. and juſtification the 1 1 
Nov. and there be an averment of Que eſt eadem, it is here 
held good without making any traverſe. Lutw. 1457. 

Where defendant juſtifies dio tempore in the plaintiff's 
declaration, he hath no occaſion to ſay Que eft eadem 
tranſgreſſio ; becauſe he argues with plaintiff in the time 
and place mentioned in his declaration, and gives an an- 
(wer to it. Mich. 5 W. & M. B. R. 

A PLURA, Was a writ which lay where an inquiſi- 
tion had been taken by an eſcbeator of lands, Sc. that a 
man died ſeiſed of, and all the land was ſuppoſed not to 
be found by the office or inquiſition; this writ was there- 
fore to enquire of what other lands or tenements the party 
died ſeiſed : But it is now uſeleſs, ſince the taking away 
- _ w wards and offices poſt mortem. 12 Car. 2. c. 

. Reg. Orig. 293. 

ARE, or — ls where any point of law, or mat- 
ter in debate is doubted, as not having ſufficient authority 
to maintain it. 2 Lill. Abr. 406. 

QUFRENS NON INVENIT PLEGIUM, A return 
2 by 1 3 Wn writ directed to him with this 

ute, viz. Si A, fecerit B. ſec - 
333 72 t B. ſecurum de clamore ſuo proſequen 

A SERVITIA. See Per que ſervitia. 

ASTA, An indulgence or remiſſion of penance ex- 
poſed to ſale by the Pope; and the retailers 4 ih were 
oo e 3 for themſelves or 
; QEASTUS, Is that which © man hath by purchaſe, as 
2 is what he hath by deſcent— Aut habet hære- 
1 tantum, vel quæſtum tantum, c. Glanv. lib. 

cap. 1, 
QUAKERS, (From Tremulus) Are ſuch who pretend 
5 — or quake, in the exerciſe — religion. er. 
W. g. cap. 27. enacts, That Quakers making an 
8 the declaration of fidelity mentioned hy V. 
Nie and owning King William to be rightful and lawful 
ung, ſhall not be liable to the penalties againſt others 


8 
| refuſing to take the oaths ; and not ſubſcribing the decla- 
ration of fidelity, Sc. they are di/abled to vote at election 
of members of parliament. 

r where an oath is required, are permitted to 
maſte a ſolemn affirmation 3 declaring in 
the preſence of God the witneſs of the truth, &c. But they 
are not capable of being witneſſes in a criminal cauſe. 7 
& 8 M, 3. c. 34. unleſs they are ſworn like other Pro- 
teſtants. 

On the affirmation of a Quaker, the court will not 
grant an attachment for non-performance of an award. 
1 Strange 441. Nor ſecurity for the peace. Ibid. 527. 
Nor a rule for an information. 2 Strange 856, 872, 
946. But a rule to ſhew cauſe why an appointment 
of overſeers ſhould not be quaſhed being ſerved by a 
Quaker, was made abſolute on his * this 
not being looked on as a criminal proſecution, tho' on 
the crown fide, and the rule in the King's name. 2 
Strange 1219. 3 

The Quakers affirmation is ordained to be in force for 
ever, and the form of it appointed by t Geo. 1. cap. 6. 
And the 8 Geo. 1. cap. 6. authorizes the affirmation of 
Quakers with the words, I do Promiſe and fincerely declare 
in the preſence of you, Sc. without ſaying in the preſence 
of God ; but falſe and corrupt affirming, incurs the penalties . 
of wilful perjury. | . 

And by 22 Geo. 2. c. 46. an affirmation ſhall be allowed 
in all caſes where by any act of parliament an oath is re- 
quired, tho* no proviſion therein for admitting a Quaker 
to make his affirmation. Quakers refuſing to pay tithes, 
or church rates, juſtices of peace are to determine them, 
and order coſts, Fc. 7 & 8 W. 3. 1 Geo. 1. And Qua- 
kers may be committed to priſon for non-payment of 
tithes, on 27 H. 8. c. 20. which is not repealed by 
7 & 8 V,. 3. which gives another remedy. Ld. Raym. 
323. In all caſes, except criminal, where by an a& of 
parliament an oath ſhall be required, the affirmation of a 
_ ſhall be allowed, tho' no proviſion for that purpoſe 
in the act. 

QUALE JUS, A judicial writ which was brought where 
a man of religion had judgment to recover land, before 
execution was made of the judgment ; it went forth to the 
eſcheator between judgment and execution, to inquire whe- 
ther the religious perſon had right to recover, or the judg- 
ment were obtained by colluſion between the parties, to 
the intent that the lord might not be defrauded. Reg. Judic. 
8, 16, 46. Stat. Weſtm. 2. cap. 32. 

QUALIFIED, Signifies enabled to hold two benefices. 
See Plurality. / 
QUALIFIED (or ba/e) FEE, Is ſuch a one as hath a qua- 
lificatiort ſubjoined thereto, and which muſt be determined 
whenever the qualification annexed to it, is at an end. 
As, in the caſe of a grant to A. and his heirs, TENaNTS 
OF THE MANOR OF DALE ; in this inſtance, whenever 
the heirs of A. ceaſe to be tenants of that manor, the grant 
is entirely defeated. So when Hen. 6. granted to John 
Talbot, lord of the manor of Kingfton-Lilh in Berks, that 
he and his heirs, LoRDs OF THE SAID MANOR, ſhould be 
peers of the realm, by the title of Barons of Liſie; here John 
Talbot had a baſe or qualified fee in that dignity ; and the in- 
ſtant he or his heirs quitted the ſeignory of this manor, the 
dignity was at an end. C. Lit. 27. 

This eſtate is a fee, becauſe by poſſibility it may endure 
for ever in a man and his heirs; yet as that duration de- 
pends on the concurrence of collateral circumſtances, 
which QUALIFY and DEBASE the purity of the donation, 
it is therefore a qualified or baſe fee. Black. Com. 2 V. 


109. 

QUALIFIED PROPERTY. See Poſſeſſion, Property, 
and Black. Com. 2 V. 391. 

QUAMDIU SE BENE GESSERIT, Is a clauſe often in- 
ſerted in letters patent of the grant of offices, as in thoſe to 
the Barons of the Exchequer, &c. which muſt be intended in 
matters concerning their office; and is nothing but what 
the law would have implied, if the office had been granted 
for life. 4 ft. 117. | 

QUANTUM MERUTT, ie. Du much he has deſerve. 


Is an action on the caſe, ſo called, grounded on a a 
to pay plaintiff for doing any thing ſo much as he ſhould _ 


deſerve or merit. 
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If a man retains any perſon to do work or other thing 
for him; as a taylor to make a garment, a carrier to carry 
goods, Ec. without any CERTAIN agreement; in ſuch 55 
the law implies that he ſhall pay for the ſame, as much 45 
they are worth, and ſhall be reaſonably demanded ; for 
which quantum meruit may be brought : And if one ſue 
another on a promiſe to ſatisfy him for work done, Sc. 
he muſt ſhew and aver in his declaration how much he de- 
ſerved for his work. See Black. Com. 3 V. 161. | 
QUANTUM VALEBAT, Is where goods and wares ſold 
are delivered by a tradeſman at #0 certain pricey or to be paid 
for them as much as they are worth in general; then quan- 
tum valebat lies, and plaintiff is to aver them to be worth 
ſo much : ſo where the law obliges one to furniſh another 
with goods or proviſions ; as an innkeeper his gueſts, Ge. 


Pratliſ. Attorn. Edit. 1. pag. 72. 

QUARE CLAUSUM REGIT. See Blac. Com. 3 V.28 I. 

QUARE CUM, Are general words uſed in original 
writs, Sc. See Original. ' 

QUARE EJECIT INFRA TERMINUM, ls a writ 
which lies for leſſee, where he is caft out of his farm before 
his term is expired, againſt a feoffee of the lands, or the 
leflor who eje&s him; and the effect of it is 70 recover his 
term again, and damages. Reg. Orig. 227. F. N. B. 197. 

| New Nat. Br. 439. 

This wit was deviſed for the following cauſe : 

If a man make a leaſe of land for years, and after oufts 
his leſſee, and then makes a. feoffment of the land to a 
ſtranger in fee; now the leſſee cannot have a writ of ejefione 
firme againſt the feoffee, becauſe he did not put him out, 
and in that caſe the leſſee hath no other remedy but to 
enter again into the land; and if the feoffee hen put 
him out, the leſſee may bring ejectione firme vi & armis ; 
but before entry made by leſſee, he had no remedy againſt 
the feoffee : therefore, by the equity of the ſtatute of 

' Weſtm. 2. cap. 24. which enacts, That where it ſball bap- 

pen in one caſe, a writ is found, and in the like caſe fall- 
ing under the ſame law, and N. the ſame remedy, 
% &c. it is not ſo, the clerks of the Chancery are to agree 

upon a proper writ,” &c. By reaſon of that ſtatute, 
this writ was deviſed. New Nat. Br. 439. 
And if a perſon leaſe lands for years, and the leſſor ſuf- 
fer a recovery to be had againſt him on a feigned title, 
and the recoverer entereth ; the leſſee ſhall have his writ 
of guare ejecit infra terminum, c. And the words of the 
writ are, Occaffone cujus vendittonis ; and yet the ſame is 
not properly a ſale, but thoſe words are only of form. 
Ibid. 


It is in the election of leſſee, or if he grants over 
his term, the ſecond leſſee, to ſue a writ of ejectione fir- 
- me, or a quare ejecit infra termin. againſt the leſſor, or his 
heir, or againſt the lord by eſcheat, Sc. if _ put the 
5 out of his term. 19 Hen 6. See Black. Com. 3 
206. 8 
ARE IMPED TT, ls a writ lying for him who hath 
purchaſed an advow/on, againſt a perſon who diſturbs him 
in his. right of advowſon by preſenting a clerk thereto, 
when the church is void. F. N. B. 32. Stat. Weſftm. 2. 


cap. 5. 

It differs from aſſiſe of darrein preſentment (or ultime 
preſentationis) becauſe that lies where a man or his anceſ- 
tors, under whom be claims, have formerly preſented to the 
church; and this is for him who is — himſelf; but 
in both plaintiff recovers the preſentation and damages; tho 
in the writ of darrein preſentment, Sc. he recovers only the 
preſentation, not the title to the advowſon, as he doth in 
a quare impedit ; for which reaſon that aſſiſe is ſeldom 
brought, and for that the proceedings in it are very te- 
dious: where a man may have aſſiſe of darrein preſentment, 
he may have quare impedit. 2 Inſt. 356, 3 Nelſ. Abr. 
31. 

The writ guare impedit is to be brought in fix months 
AFTER the avoidance; and by it a patron may be relieved, 
not only on his preſentation to a church, but to a chapel, 
Prebend, vicarage, Sc. And this writ lies of a dona- 
tive, and the a matter is to be ſet forth in the decla- 

ration It alſo heth for a deanery by the King, altho' it 
8 elective; and for an archdeaconry, but not for a mere 

Mee of the church. 1 fl. 344. 1 Leon. 205. And the 
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chapter may have a quare impedit againſt the dean | 
ſeveral poſſeſſions. 2 Ed. 72 * ene 
If the quare impedit be for a donative ; the writ ſhall ba 
quare impedit to preſent to the donative; if of a parſonage, 
then quare impedit præſgentare ad eccleſiam; if to a vice. 


3 Nel. Abr. 35. . | 

If a biſhop be diſturbed 10 collate, where he ought to 
make collation, he may have a writ guare impedit, and 
the writ ſhall be quod permittat ipſum præſentare, Gs. and 
he ſhall count on the collation : and if the King be dif. 
turbed in his collation by letters patent, he ſhall have quare 
impedit, &c. New Nat. Br. 13. 

Grantee of a next avoidance may bring 7his writ againſt 
the patron who granted the avoidance. 3 9 Hen. 6. 

It _ be brought by executors, for a diſturbance in 
vita teftatorts , and executors being diſturbed in their 
preſentation, may bring quare impedit as well as their teſta- 
tor might. Owen 99. Lutw, 1. 

Huſband and wife jointly, or the huſband alone without 
his wife may have the writ guare «mpedit ; and if a man 
who hath an advowſon in right of his wife be diſturbed in 
his preſentation, and dies, the wife ſhall bring it on that 
diſturbance. 14 Hen. 4. 5 Rep. 97. 

The heir ſhall not have quare impedit, for a diſturbance 
tempore patris ; nor can he have execution on a recovery 
by the anceſtor, Br. Q. Imp. pl. 7, 9. But by 13 £4. 
1. c. 5. uſurpation of churches during wardjbip, pu- 
ticular eſtates or vacancy, (Fc. ſhall not bar an heir at 
full age, reverſjoner in poſſeſſion, or a ſpiritual perſon in 
ſucceſſion, from having a writ poſſeſſory of quare impedr, 
Sc. as the anceſtor or predeceſſor might have had, if 
ſuch uſurpation had been in their time: And the fame 
form of pleading ſhall be had in darrein preſentment, and 
quare impedit. 

Where partition is made on record, to preſent by turns, 
the coparcener who is diſturbed ſhall not be put to a quare 
impedit ; but may have remedy on the roll, by ſcire facias: 
it is otherwiſe on an agreement to preſent, Stat. 104d. 22 
Ed. 4. 8. | 

If tenant in tail ſuffer an uſurpation, and die, and ſix 
months paſs, the iſſue in tail cannot bring guare impedii; but 
at the next avoidance he may have it within the fix months. 
46 Aﬀiſe 4. 

This writ is all in the poſſeſſion , and the preſentment of 
grantee of the next avoidance is a good title for the gr 
tor and patron in fee to bring it; and likewiſe for his heir, 
and other grantees, 9 Hen. J. 23. 5 Rep. 97. 2 

Preſentment alledged in leſſee for life, or years, or it is 
ſaid, in tenant at will, is ſufficient in guare impedit : ſo of 
tenant in dower, or by the curteſy; alſo of tenants by ſta- 
tute merchant, ſtaple or git, 9. 21 Ed. 4. 2, 5. Kh. 
97. Mallory's Q. Imped. 155. ; 

It ſuppoſes both a poſſeſſion and a right; and plaintiff mu 
alledge a preſentation 10 himſelf, or in thoſe under whom he 
claims; unleſs it be in caſe of lapſe, &c. 

In the declaration of plaintiff, it is not ſufficient for him 
to alledge, that he, or ſuch a perſon from whom he claims, 
were ſeiſed of the advowſon of ghe church, but be muff al- 
ledge a preſentation MADE by one of them for if he 
not, defendant may demur to the declaration: and the 
reaſon is, that defendant, by joining the /aft preſentation 
to his own title, is 10 make appear, that he hath a right 
to preſent now as well as then. Cro. Eliz. 518. 5 Rep. 
97. Vaugh. 57. The writ muſt be brought in that county 
where tbe church is; the patron and incumbent are to be 
named in it, the one as he may be diſpoſſeſſed of his patio” 
54 the other of his preſentation; and it is uſual 10 
the biſhop @ defendant, to prevent a lapſe, where the church 
is void, pendente lite. 5 : 

Quare impedit will not lie againſt the ordinary and in 
cumbent, without naming the patron; becauſe at Com. 
mon law the incumbent could not plead any thing * 0 
concerned the right of patronage, therefore it 15 _ 
ſonable that he alone ſhould be named in the writ &. 
could not defend the patronage ; but 25 Ee f 1 
enables him to plead againſt the King, and to defend 
incumbency, altho he claims nothing in the patronage | 
and by that ſtatute be ſhall pie agarn/t any common ; 4 | 


rage, ad vicariam; if to a prebend, ad præbendam, Ec. 
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. tho' with this difference, that when the inheritance 
We patron is to be diveſted by judgment in a quare im- 
pedit, there he muſt be named in the writ ; but where the 
next preſentation only is to be recovered, he need not be 
named: Yet where the King preſents without a-title, and 
his clerk is inducted, the quare impedit is to be againſt the 
ordinary and incumbent ; for it will not lie againſt the 
King ; but if he is plaintiff, the writ may be brought 
againſt the patron alone, without naming the incumbent. 
7 Rep. 25. 2 Cro. 650. Palm. 306. : 
If the church be full of a preſentation, ſo that there is 
no danger of lapſe, the biſhop need not be named in a 
quare impedit ; but it is otherwiſe where it ſtands on a 
diſturbance only : And tho' this writ will lie againſt a pa- 
tron alone; yet in a common caſe, where any clerk 1s 
preſented and inducted, the imcumbent ſhall nor be re- 
moved, without naming him alſo. Hob. 320. Ghſs & 
Gulſt."235. Jenk. Cent. 200. 

The only plea the biſhop hath by the Common law on 
a quare impedit is, that he claimeth nothing BUT As ORDI- 
NaRY; he could not counterplead the patron's title, or 
any thing to the right of patronage, nor could the in- 
cumbent counterplead ſuch title, till the 25 Ed. 3. by 
which both the hiſbop and incumbent may counterplead the 
title of the patron ; the one, when he collates by laꝑſe, or 
makes title himſelf to the patronage ; the other being per- | 

ſona imperſonata, may plead his patron's title, and coun- 
terplead the title of plaintiff : And it has been adjudged, 
that incumbent cannot plead 10 the title of the parſonage, 
without ſhewing that he is perſona imper/onata of the pre- 
ſentation of the patron. W. Jones 4. March 159. 3 
Nelſ. Abr. 38. 

In a quare impedit, though it was found that the church 
was full of another, who was a ſtranger to the writ, and 
it did not appear whether he came in by a better title than 
that which was found for plaintiff; it was held, that plain- 
tiff might have a general writ to the biſhop, which he 
is bound by law to execute, or ſhall be amerced, &c. and 
he cannot return that the church is full of another ; for 
no iſſue can be joined between the biſhop and plaintiff, becauſe 
be has no day in court. 6 Rep. 51, 3 Leon 136. 

But where plaintiff recovered an advowſon in eject- 
ment, and thereupon had a writ to the biſhop, there be- 
ing another incumbent in the church, who was not a party 

do the action; adjudged that this writ would not lie with- 
out a ſcire facias to the incumbent. Sid. 93. 

If it appears in guare impedit, either in pleading, or 
by confeſſion of the parties, that neither of them have a 
title, but that it is in the King; the court may award a 
unt to the biſhop for the King, to remove the incum- 
bent, and admit idoneam per ſonam ad præſentationem regis; 
but this muſt be when his title is very plain. Hob. 126, 
163. 1 Leon. 323. | 

In quare impedit, plaintiff and defendant are both afors, 

t defendant may have a writ to the biſhop, as well 
plaintiff; but not without a title appearing to the court; 
vherefore if defendant never appears, plaintiff muſt make 
out a title for form-ſake, and ſo muſt defegdant if plain- 
tiff be non-ſuited. Hob. 163. 

I plaintiff, after appearance, in a quare impedit be non- 
ſuited, it is peremptory ; becauſe defendant on title made, 
whereby he becomes actor, ſhall have a writ to the biſhop : 
NG ſame in caſe of a diſcontinuance. 7 Rep. | 

lt 18 the nature of a quare impedit to be final, either on 
2 diſcontinuance or nonſuit ; and a man cannot have two 
fuits for the ſame thing in this caſe againſt one perſon, 
tho he may have ſeveral quare impedits againſt ſeveral 
perſons. 7 Rep. 27. Hob. 137. 

| The arſon, patron, and ordinary are fued ; the or- 
dna diſclaims, and the parſon loſeth by default ; plain- 
uff ſhall have judgment to recover his preſentation, and 
a unt iſſue to the biſhop, &c. with a ceſſat executio, until 
plea is determined between the plaintiff and patron. 
Vaughan 6. e 
Several were plaintiffs in a guare impedit, defendant 
the releaſe of one of them ng the writ ; and 
t was reſolved, that this releaſe ſhall only bar him who 
made it, and that the writ ſhall ſtand good for the reſt. | 


5 Rep. 97. | 


flatute ; becauſe 
ſentation. 6 Rep. 52. If plaintiff hath a verdict, and 
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In a guare impedit againſt the archbiſhop, the biſhop; 
and three defendants ; the archbiſhop pleaded that he 
clatmed nothing but as metropolitan ; and the biſhop plead- 
ed that he claimed nothing but as ordinary; and the defen- 
dants made title; but there was a verdict againſt them: 
It was a queſtion, /hether the writ of execution ſhould be 
awarded to the archbiſbop, or the biſbop; and it was held, 
that where neither of them are parties in intereſt, it may 
be directed to either; but if the biſhop is party in intereſt, 
It muſt be directed to the archbiſhop. 6 Rep. 48. 3 Bulf. 
174. And if the Biſhop of Canterbury be plaintiff in a 
quare impedit, the writ muſt be directed to the archbiſhop 
of York, Sc. Show. 329. 

If defendant pleads ne diſturba, which is in effect the 


general iſſue in a quare impedit, this will be only a defence 


of the wrong with which he ſtands charged, and is fo far 
from controverting the plaintiff's title, that it, as it were, 
confeſſes it; and plaintiff may preſently pray a writ to 
the biſhop, or maintain the diſturbance in order to recover 
damages. Hob. 163. 

There muſt be a diſturbance to maintain this action; in 
a quare impedit, the patron declared on a diſturbance of 
him to preſent 1 November; the incumbent pleaded, that 
1 May next after, the preſentation devolved on the Queen 
by lapſe, and ſhe preſented him to the church, Sc. And 
on demurrer the plea was held i]; becauſe defendant 
had not confeſſed and avoided, nor traverſed the diſturbance, 
ſet forth in the declaration: And tho' by the demurrer 
the Queen's title was confeſſed, it appearing that it was 
already executed, and defendant having loſt his incum- 
bency by ill pleading, the writ ſhall not be awarded to the 
biſhop for the Queen to preſent again, but for the patron. 
1 Leon. 194. 


In all quare impedits, defendant may traverſe the pre- 


ſentation alledged by plaintiff, if the matter of fact will 


bear it; but defendant muſt not deny the preſentation 
alledged, where there was a preſentation, Vaugb. 16, 17. 
And if a preſentment is alledged in the grantor and gran- 
tee, the preſentment in the grantor is only traverſable; 
for that is the principal. Cro. Eliz. 518. | 

The courts at Weſtminſter are very cautious not to abate 
the writ of quare impedit, for any want of form, &c. yet 
if the biſhop againſt whom the writ is brought, or any of 
the defendants are miſnanied, it is good cauſe of abate- 
ment: If the patron be not named in the writ, it may be 
pleaded in abatement, tho? death of the patron pending 
the writ doth not abate it, if the guare impedit is brought - 
againſt the biſhop, patron, and incumbent : And if the 
incumbent dies, pending the writ, and a diſturber preſent 
again, and die, gquare impedit would lie on the firſt diſtur- 
bance by journies accounts; but the firft writ is abated by 
plaintiff's death; alſo if plaintiff bring a new writ within 
fifteen days after the abatement, that ſhall be a con- 
tinuance of the firſt writ, and prevent defendant taking 
any advantage: But if the writ abate for any fault in the 
declaration, defendant fball have a writ to the biſhop to 
admit his clerk ; fo if judgment is given on demurrer, 
Sc. Coo. Eliz. 324. Cro. Car. 651. 7 Rep. 51. Dyer 
240. 

In a plea of quare impedit, days are given from 15 to 
16, or from three weeks to three weeks, according to the 
diftance of place: And if the difturber come not in 
on the great diſtreſs, a writ is to be ſent to the biſhop, 
that he claim not to the prejudice of plaintiff for that 
time ; and on recovery, judgment is to be given to the 
party 70 recover the preſentation and advowſon. Stat. 52 
H. 3. c. 12. 2 Roll. Abr. 377. And damages are given 
by Weftm. 2. c. 5. tho damages ſhall not be. had againſt 
the biſhop, where he claims nothing but as ordinary, and 
is no diſlurber. 3 Lev. 59. 

Before this ſtatute no damages were allowed on a 
guare mpedit , and the King hath none at this day, for 
altho* he declares ad damnum, c. be is not within that 
by his prerogative be cannot loſe his pre- 
the church is found vacant, the parron may have the fruits 
of his preſentation, and fo not be intitled to damages ; in 
which caſe, a remittitur de damnis is entered. 3 Lev. 


59. 
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There are two judgments in a quare impedit; VIZ. 
That plaintiff ſhall have a writ to the biſhop; and zbrs 
is the final judgment, that goes to the right between the 
parties, and is the judgment at Common law : And 

Judgment for damages, ſince the ſtat. of Yeftm 2. after 
the points of the writ are inquired into; which judgment 
is not to be given but at the inflance of the party. 1 Mod. 
254, 265. | ; 

The points to be inquired of, where the jury find for 
plaintiff, Sc. are, of whom, and on whoſe preſentment 
the church is full ; how long fince it was void ; the yearly 
value of the church, &c. which being found, damages 
are to be given accordingly. 6 Rep. 51. 

No coſts are recoverable in quare impedit, becauſe of 
the great damages given by the ſtatute of Meſim. 2. c. 5. 
which ordains, that when fix months paſs HANGING a 
guare impedit, Sc. ſo that the biſhop preſents by lapſe, 
the patron ſhall recover damages to TWO YEARS VALUE 
of the church ; otherwiſe to have only half a year's value. 
See 10 Rep. 36. | 
Where judgment is given to have a writ to the biſhop 
in quare impedit; it ſhall not be reverſed on writ of 
error brought on the whole judgment, tho' the judgment 
by the ſtatute for damages be erroneous and reverſed. 
5 Rep. 58, 59. ; 

Quare impedit was brought againſt two, one of them 
caſt an eſſoin, and idem dies datus eff to the other, &c. 
Then an attachment iſſued againſt them for not appear- 
ing at the day, and proceſs continued to the Grand Cape; 
which being returned, and the parties not appearing, it 
was ruled that final judgment ſhould be entered accord- 
ing to the ſtat. 52 H. 3. But on motion to diſcharge this 
rule, becauſe defendants were not ſummoned either on the 
attachment or grand diſtreſs, the ſummoners being only 
the feigned names of John Doe and Richard Roe, the judg- 
ment was ſet aſide; for the deſign of the ſtatute was to 
have proceſs duly executed, and that muſt be with notice, 
Sc. And where the right is for ever concluded, this be- 
ing ſo fatal, the proceſs muſt never be ſuffered to be a thing 
of courſe. 1 Mod. 248. 

A writ of quare impedit is had againſt two ; one doth 
not appear at the grand diſtreſs; the other pleads in bar ; 
there ſhall be a writ to the biſhop for plaintiff, without 
making any title, by ſtat. Marlb. cap. 12. And if the 
bar pleaded by the other defendant be found for him, he 
ſhall alſo have a writ to the biſhop ; and theſe two perſons 
being admitted, inſtituted and inducted on the two writs, 
ſhall try their right in an aſſiſe or treſpaſs. Jenk. Cent. 


95. 

Tho' where two defendants in a quare impedit plead 
ſeveral bars, and one of them is found againſt plaintiff, 
and the other with him; he ſhall not have his writ to the 
biſhop. 

If there are many defendants, pleading ſeveral pleas ; 
plaintiff ſhall not have judgment before all the pleas are 
tried ; for tho' ſome be for plaintiff, others may be found 
againſt him, and he cannot have judgment without good 
title. F. N. B. 30. Hob. 50. 

When one recovers in a guare impedit againſt an in- 
cumbent, the incumbent is ſo removed by judgment, that 
the recoverer may preſent without any thing farther; but 
the incumbent continues incumbent de facto, till ſuch pre- 
ſentation is made: And if plaintiff in this ſuit be inſtituted 
on a writ to the biſhop, defendant cannot appeal; if he 
doth, a prohibition lies ; becauſe in this Res the biſhop 
alls as the King's miniſter, not as a judge. 2 Roll. Abr. 
36s. 1 Roll. Rep. 62. 

one brings a quare impedit againſt the patron and 
incumbent of a church within ſix months, and recovers 


after the fix months, he ſhall remove the incumbent, if 
named in the writ. 2 Roll. Abr. 3173. And the Ring, 


cannot remove an incumbent, preſented, .inſtituted an 
inducted, altho on a uſurpation, but by quare impedit in 
a judicial way. 2 Cro. 385. 

If a man, by the King's licence, creates a church 
which ſhall be preſentable, if he be diſturbed to preſent 


- 


to it, he may have a guare impedit without alledging a 


preſentation in any perſon : But anciently it was held he 
might not, becauſe he could not alledge a preſentment, 
20 Ed. 4. 14. Mallory's Q: Imped. 153. 


1 


| 


1 
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It is generally neceſſary to alledge a preſentation in + 
quare impedit, but the want thereof may be cured by ver- 
dict. 2 Strange 1006. See Preſentation, &c. and Blk 
Com. 2 V. 246. i 15 

Q ARE INCUMBRAVIT, A writ which lieth apainſt 
the biſhop, who within ſix months after the vacation of a 
benefice, confers it on his clerk, whilſt two others are 
contending at law for the right of preſentation. Reg. 
Orig. 32. | 


Or it is a writ brought after à recovery in quare impedii 
or aſſiſe of darrein preſentment, againſt the biſhop who 
thus admits a clerk, notwithſtanding the writ Ne 24. 
mittas ſerved on him: For if the biſhop incumber the 
church before a ne admittas iſſued, then the party ſhall 
have a quare impedit; as the ordinary can have no notice 
till the ne admittas. F. N. B. 32, 33. Wood's Inft 
571. 8 

"od if a man hath a right of advow/on depending be- 
tween him and another, and the church is void pendan; 
the writ, the plaintiff ſhall not have a quare incumb. or n- 
admittas, altho' the biſhop incumber the church; becauſe 
plaintiff ſhall not recover the preſentment on this writ, 
but the advowſon : And where he hath title to preſent he 
may do it; and have quare impedit, if he be diſturbed. 
New Nat. Br. 108, 109. 

If the biſhop delay the true patron in his preſentation, 
and the patron ſue a quare impedit, he may thereupon 
have a ne admittas ; and if the biſhop after receipt of ſuch 
writ, admit the clerk of any other perſon without a verdict 
in a jure patronatus, the true patron ſhall have quare in- 
cumbravit againſt the biſhop, and thereby recover the pre- 
ſentment with damages. 

Alſo a writ is to be directed to the biſhop to diſincum- 
ber the church. F. N. B. 3). 

This writ may be brought after the ſix months; and if 
plaintiff be nonſuit in a 2 incumbravit, he may have 
another writ, and vary from his firſt declaration, Gs. 
Did. 48. 

After a ne admittas delivered, if the ſix months pat, 
the biſhop may pron his clerk for lapſe, and ſhall not 
be charged by the writ of quare incumbravit for the pre- 
ſentation ; but he cannot admit the clerk of the other 
man, for that would be againſt the writ ne admittas de- 
livered to him. F. N. B. 48. 

If the biſhop incumber the church, where there is no 
diſpute about it, yet this writ quare incumbravit lies; but 
according to the beſt opinions there ought to be a ſuit di- 
pending, tho! there is no actual recovery. 18 E. 3. 1). 
Fitz. Q. Imped. 3. See Black. Com. 3 V. 248. 

The writ is to ſummon the biſhop, to be before the juſ- 
tices, &c. to ſhew cauſe why be hath incumbered the church, 
to the great damage and injury of plaintiff, contrary to the 
laws and cuſtoms of the kingdom, &c. | : 

QUARE NON ADMISIT, Is a writ which lies againſt 
a biſhop where a man hath recovered his advowſon, or pre- 
ſentation in a writ of right of advowſon, or in quare in. 
pedit, or other action, and the biſhop refuſe to admit his 
clerk, on preunce of lapſe, &c. it is requiſite in the unt 
to mention the recovery ; and it-is to be brought in the 
county where the refuſal was. F. NM. B. 47. ) Kg. 
Dyer 40. | | 
In a quare non admiſit the plaintiff ſhall recover da- 
mages: And iſ plaintiff have judgment in a quare mpr- 
dit, and a writ is awarded to the biſhop; if on this unt 
the biſhop makes a falſe return, plaintiff may have qr 
non al againſt him, and have his damages. Dyer 
260. 

King Ed. 1. preſented his clerk to a benefice in 7 k. 
ſhire, and the archbiſhop of that province refuſed to admit 
him; on which the King brought a quare non admifit, an 
the Archbiſhop pleaded that the Pope had a long time be- 
fore provided for that church, as one having ſupreme au- 
thority in that caſe,” therefore he could not admit the 
King's clerk. It was adjudged, that for his ww; of 
execute the King's writ, the Archbiſhoprick ſhould 
ſeiſed, Sc. 5 Rep. 12. 

If the biſhop refuſe the King's preſentee, and afterwars 
admit him, yet the King ſhall have guare non admifit tot 


the refuſal; and ſo it-is preſumed may a common perſon. 


i 3. 250. 
Neu aan 106. See Black. Com. 3 l 25 QU ARE 
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JUARE NON PERMITTIT, Is mentioned as an an- 
. which lieth for one who hath a right to preſent to 
a church for a turn, againſt the proprietary. Fleta. lib. 5. c. 6. 

QUARENTINE or QUARENTAINE, ( Quarentena) 
js a benefit allowed by law to the widow of a man dying 
ſeiſed of lands, whereby ſhe may challenge to continue in 
his capital meſſuage, or chief manſion-houſe, (0. being a 
caſtle) by the ſpace of forty days after his deceaſe, in or- 
der to the aſſignment of her dower, &c. And if the heir 
or any other eſect her, ſhe may bring the writ de quarente- 
1 babenda; but the widow ſhall not have meat, drink, 
fc. tho' if there be no proviſion in the houſe, ac- 
cording to Fitzberbert, ſhe may kill things for her proviſion. 
Magna Charta, cap. 7. Brat. lib. 2. cap. 40. F. N. B. 161. 
Gee Black, Cm. 2 V. 135. N 

QUARENTINE, Is alſo the term of forty days wherein 
any perſons coming from foreign parts infected with the 
plague, are not permitted to land or come on ſhore, until ſo 
many days are expired. 9 Ann. cap. 2. J Geo. 1 cap. 3. 1 
Geo. 2. c. 17. See Plague and Black. Com. 4 V. 162. 

QUARENTINE, Likewiſe ſignifies a quantity of ground, 
containing forty perches. Leg. Hen, 1. cap. 16. a 

QUARE OBSTRUXIT, Is a writ which lies for him, 
who having a liberty to paſs thro' his neighbour's ground, 
cannot enjoy his right, becauſe the owner has ſo obſtructed 

it. Fleta, lib. 4. c. 26. 

QUARREL, (Querela, à querendo,) Extends not only to 
actions perſonal, but alſo to mixt, and the plaintiff in 
them is called guerens, and in moſt of the writs it is ſaid 
queritur ; ſothat if a man releaſe all quarrels, (a man's deed 
being taken moſt ſtrongly againſt himſelf) yet it is as be- 
neficial as all actions, for by it all actions real and perſonal 
are releaſed, Co. lib. 8. 153. and Co. Lit. lib. 3. c. 8, 


ect. 511, "EEE 31 

""QUARRELLING IN CHURCHor CHURCH-YARD. 
All affrays in a church or church-yard, are eſteemed very 
heinous offences, as being indignities to him to whoſe ſer- 
vice thoſe places are conſecrated, therefore mere quarrelſome 
words, which are neither an affray nor an offence in any 


ſs, other place, are penal here. For it is enacted by 5 & 6 
10 Edw. 6. c. 4. That if any perſon ſhall, by words only, 
re- quarrel, chide, or brawl, in a church or church-yard, 
her the ordinary ſhall ſuſpend him, if a layman, ab ingreſſu 
de- ecclefie ; and, if a clerk in orders, from the miniſtration of f. 
his office during pleaſure. And, if any perſon in ſuch 
5 110 church or church-yard proceed to ſmite or lay violent 
but hands on another, he ſhall be excommunicated 1½ſ facto; 
2 or if he ſtrikes him with a weapon, or draws any weapon 
1 with intent to frike, he ſhall befides. excommunication (be- 
ing convicted by a jury) have one of his ears cut off; or, 
juſ⸗ having no ears, be branded with the letter F. in his cheek. 
urch, Black. Com. 4 V. 145. 
to the QUARTELOIS, Were upper garments with coats of 
arms quartered on them, the old habit of Engliſh knights. 
gainſt Walfng. in vit. Ed. 2. 
r pre- QUARTERISARI, To be quartered, or cut into four 
re in- fuarters in execution, — Fecit decollari & membratim dividi, 
it his & quarteriſari, & cabut & ejus quarterias ad regni certas 
writ Yuuares tranſmittt juffit. Artic. Richardi Scrope Archiep. 
in the Ebor, apud Angl. Sacr. par. 2. 266. 


QARTERIZATIO, Is part of the puniſhment and 


execution of a traitor, by dividing his body into four quar- 
ters. See Quarteriſari. 


e impe QUART R-SESSIONS, Is a general court held by the 

is wit Juftces of peace in every county, once every quarter of a 

57 F 171 originally erected only for matters touching the breach 
e 


7 Ive peace, but now its power is greatly increaſed, and 
ends much farther by many ſtatutes. 


he holding theſe / Mons quarterly was firſt ordained by 
25 Ed. 3. Stat. 1, cap. 8. and the particular times are 
8 by 26 Ed. 3. c. 12. See Fuftices F Peace. 


. ) Kat. 2 Hen. 5. c. 4. they are appointed to be 
ny week after Michaelmas day ; the firſt week af- 


and ; Piphany ; the firſt week after the cloſe of Eafter ; 
n the week after the tranſlation of Saint Thomas a 


8 or the ſeventh of July. See Black. Com. 4 J. 


WARTO DIE POST, ſee Black. Com. 3 V. 278. 
2 Ne (from the French word quaſſer, id eſt, 


ere, To overthrow or annul, Bratton, lib. s. 


QUE 
trafl. 2. c. 3. nit. 4. As if the bailiff of a liberty return 
any out of his franchiſe, the array ſball be quaſhed. And 
Co. Lit. 156. An array returned by one who hath no fran- 
chiſe ſhall be quaſhed. 

The court of B. R. hath power to quaſh orders of ſeſ- 
ſions, preſentments, indictments, Sc. Tho' this guaſs- 
ing is by favour of the court, and the court may leave the 
party to take advantage of the inſufficiency by pleading ; 
as they generally do where an indictment is for an oſ- 
ſence very prejudicial to the Commonwealth, as for perjury, 
Ec. 2 Lm Abr. 410. 2 Hawk: P. C. 258. 

The court will not quaſb an information; but there muſt 
be a demurrer to it, if it be inſufficient; 2 Lill. 411. Vide 
Stat. 7. . 3. c. 3. See Indiciment, Plea, and Black. Com. 
3. 204% 4 315. 

QUAYS: See Ports; | | 

QUEEN, (Lat. Regina, Sax. Civen, i: e. Uxor, a wife, 
ed propter excellentiam, the wife of the King) In our law 
is, either ſhe who holds the crown of this realm by right 
of blood, or who is married to the King; the firſt of 
which is called Queen Regnant, the laſt Queen Conſort : She 
who holdeth by blood is, in conſtruction of law, the ſame 
with the King, and hath the like regal power in all re- 
ſpects ; but the Queen Conſort is inferior to the King, and 
his ſubject. Staundf. Prerog. 10. 3 Inſt. J. 1 Marl. Parl. 
. 

To compaſs the death of, or violate the Queen's perſon; 
Sc. is treaſon; and if ſhe conſents to the adulterer, it 
ſhall be treaſon in her. 25 Ed. 3: 3 If. g. | 

The Queen, as the King's wife, partakes of ſeveral prero- 
gatives above other women, vis. - 5 

She is a publick perſon, exempt from the King; and is 
capable of lands or tenemerits of the gift of the King, 
which no other feme covert is; ſhe is of ability, without 
the King, to purchaſe, grant, and make leaſes; and may 
fue and be ſued alone, in her own name only, by præcipe, 
not by 72 : She may have in herſelf the poſſeſſion of 
perſonal things during. her life, &c: But both teal and 
perſonal eſtate goes to the King after her death: if ſhe 
doth not in her life-time diſpoſe of them, or deviſe them 
by will. 1 Inf. 3, 31, 133: Finch 86. 1 Rell, Abr. 
912. | 
Acts of parliament relating to her, need ndt be pleaded ; 
or the court muſt take notice of them, becauſe ſhe is a 
publick perſon. 8 Rep. 28. 3 

If a tenant of the Queen aliens à part of his tenancy 
to one, and another part to another; the Queen may 
diſtrain in any one part for the whole, as the King may do. 
Wood's Inſt. 22. And in a quare impedit brought by 
the Queen, ſome ſay that plenarty is no plea; but ſee 2 
Inſt. 361. The Queen ſhall pay no toll, Sr. 1 Inft. 
133. 

By ſtatute, the late King miglit | pn to his Queen out 
of the crown revenues, an annuity of 100,000 /. per annum, 
to commence after his death, and continite during the 
Queen's natural life, for ſupporting her royal dignity, Sc. 
Stat. 1 Geo. 2. cap. 3. 

And his Majeſty conſtituted the Queen Regent of the 
kingdom, during his abſence abroad ; to be capable of 
the office, without taking the oaths, or doing any act re- 
quired by law to qualify any other. 2 Ge. 2. c. 27. 

QUEEN DOWAGER, No man may marry the Queen 
Dowager without licence from the King, on pain to for- 
feit his lands and goods : But if ſhe marry any of the no- 
bility, or under hat degree, ſhe loſeth not her dignity : 
_ by the name of Queen may maintain an action. 1 -[»ft: 
18, 50. 

The ſtatute 25 Ed. 3. making it treaſon to violate the 
Queen, extends not to a Queen Dowager, but the King's 
wiſe and companion and a Queen Conſort and Queen 
1 ſhall be tried, in caſe of treaſon, by the peer. 2 
ſt. 50. | 

QUEEN-GOLD, (Aurum Regine) Is a royal duty or 
revenue belonging to every Queen of England, during her 
marriage to the King, payable -by * in this king- 
dom and Jreland, on divers grants of the King, by way of 
fine or oblation, &c. being one full tenth part above 
the entire fines, on pardons, contracts, or agreements, 
which becomes a real debt to the Queen, by the name of 


Aurum Regine, upon the party's bare agreement with the 
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9 King, 


King, for his fine, and recording the ſame. Lib. Nig. Seao. | 
pag. 43. 12 Co. Rep. 21, 22. . 
ia QUE ESTATE, Signifies wich eftate ;. and is a plea, | 
where a man intitling another to land, &c. faith that the 
ſame eftate ſuch other had, he has from him: As for ex- 


ample, in a quare impedit, plaintiff alledges that two per- 


ſons were ſeiſed of lands, whereunto the advowſon in 
queſtion was a t in fee, and did prefent to the 
church, and afterwards the church was void : I bich eftate 
of the two perſons he hath now, by virtue whereof he pre- 
ſentsd, Sc. Broke 175. Co. Lit. 121. 
. man cannot plead a que eftate in an eſtate-tail, nor 
can it be pleaded in eſtates for life, or for years; a que 
eftate of a term may not be pleaded, by reaſon a term can- 
not be gained by diſſeiſin, as a fee may; but one may plead 
a que eftate in a term in another perſon, under whom he 
doth not claim, and be good; for he is not privy to the 
eſtate of the ſtranger, to know his title. 1 Rep. 46. 3 Lev. 


19. 1 Lev. 190. Lutw. 81. | 

A thing which lies in t, cannot be claimed by a 
gue eſtate, directly by itſelf ; yet it may be claimed as 
appurtenant to a manor, by gue eftate in the mayor, 1 
Med. 232. 7 : 
A man may not preſcribe by a que eftate of a rent, ad- 
vowſon or toll; but he may of a manor, c. to which theſe 
are appendant. 2 Mod. 144. 3 Mod. 52. E 
A perſon cannot plead a que eſtate, without ſtrewing the 
deed how he came by it. Cro. Jac. 673. This is in caſe of 
a rent 1n groſs or lands which cannot paſs from one man 
to another without deed. Fenk. Cent. 26. See 18 Vin. Abr. 
fo. 133, 140. Black. Com. 2 V. 264. | 

QUE EST EADEM. See Quæ eſt cadem, Ec, 

UE. EST MESME, (ſignifying verbatim, the fame 

thing) Is a word of art, in actions of treſpaſs, &c. for a di- 
rect juſtification of the very a complained of by plaintiff 


as a wrong: And if where tenants at will bringing an action pati 


againft their lord, plaintiffs ay, that he threatened them 
. hat he forced them to give up their lands; to which 
the lord that he ſaid unto t if they would not 
depart he would ſue them at law; this being the ſame 
threatening, that he uſed, or to ſpeak artificially gue eff le 
we/me, the defence is good. Kutch. 236. | 
EM REDDITUM REDDAT, Is a judicial writ 
which lies for him, to whom a rent-ſeck or rent-charge is 
granted, by fine levied in the King's court againſt the tenant 
of the land who refuſeth to attorn to him, thereby to cauſe 
to attorn. Old Nat. Brev. 126. Ve Symbol. par. 2. tit. 
Fines, ſecl. 1 56. WET 
_ (QUERELA, An action preferred in any court of juſtice, 
in which the plaintiff was guerens or complainant, and his 
brief, complaint or declaration, was guerela, whence our 
quarrel againſt any perſon. 
.  Quietos eſſe a querelis was to be exempted from the cuſ- 
tomary fees paid to the King or lord of a court, for the 
purchaſe of liberty to prefer ſuch an action. But more 
uſually to be exempted from fines and amercements, im- 
poſed for common treſpaſſes and faults. So King Henry H. 
to Bernard de S. Halery,—Terre& ſue fint quietæ de omni- 
bus placitis & querelis, exceptis murdredo & latrocinio. 
Paroch. Antiquit. pag. ny, See Kennet's Gloſſary. | 
QUERELA COR AM REGE ET CONCILIO DISCU- 
e e ET "Pons nad 5 a writ whereby. one 
is ca Winti a complaint of a made to the Ki 
bimſelf, — — he King and his 10 Orig. N 
ER ELA FRESCA FOR TIE. 
QUEST. e A queſt or inqueſt, inquiſition or in- 
quiry on the oaths of an impanelled jury. Cowell. 1 
| 8 ION, or Torture. See Black. Com. 4 F. 320. 
_ QUESTUS. See Queſtus. a7 ; 
* QUESTUS EST NOBIS, Is the form of a writ of u. 
ſance, which by the ſtatute 13 Ed. 1. c. 24. lies againſt 
him to whom the houſe or other thing which occaſions the- 
Jay aut e bien who eg Toes g thing 
ay. only againſt him who firſt levied the thing ro the an- 
nqyance kf his r. Cel. 5 
IA _ DOMINUS.REMISIT CURIAM, writ of tight 
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ſee Black. Com. 3 L 95, K ; | 
QA EMPT ORES, ſtatute of, ſee ib. 2 V. gr. 4. 


Frefb Force. | 


the futute, this action 


Q VU 7 

QUIA IMPROVIDE, Seems to be a /uper/edeas granted 
in behalf of a clerk of the Chancery fned agairft the pri- 
vilege of that court in the Common Pleas, and purſued to 
the exigent, or in many other caſes where 4 writ is errone- 
ouſly ſued. See Mer 33. u. 198. by 

QUICK WITH CHILE. See Pregnancy. 

QUICK-SETS, Damage ſuſtained by deſtroying, burn- 
ing of WG them, how recompenſed, 6 Geo. x. c. 16. 

QUID JURIS CLAMAT, ts a judicial writ iffuing out 
of the record of the fine, which remaineth with the Cu/ts; 
Brevium of the Common Pleas, before it be engroſſed; and 
it lies for the grantee of a reverhon or remainder, when the 
particular tepant will not attorn. V g. Symbal. part. 2. tit. 
Fines, ſeft. 118. Reg. Judic. 36, 57. See 18 Fin, Abr. 
143. | d 
After the fine is ingroſſed, the cogniſee ſhall not have 2 


| quid juris clamas agu inſt tenant for life: But the courſe is, 


when he in reverſion, on the writ of covenant ſued 
againſt lim, maketh recognifance of the reverſion by fine, 
Sc, them on 466: the 3 may have this writ 
againſt tenant fer life ; and if he be ſick and not able to 
travel, a dedimus potefta/em ſhall be granted to take his 
cogniſence, and to certify the fame into C. B. When af. 
ter pleaded, the tenant may make aggorney ; and if 
he be adjudged to attorn, a diſtringas ad altor nandam ſhall 
be awarded _ him, Sc. New Nat. Br. 228. This 
writ ſeems to be obfolete and diſuſed, ſince the Sat. 4 K 
5 Ann. See Aitornment. | 

QUID PRO QUO, Signifieth wha! for what , and is 


uſed in the law, for the giving one thing of value, for an 


other thing, being the mutual conſideration and performance 
of both parties to a contratt, Kitch. 184- And as this is the 
conſideration of a good and binding contract or bargain : 
So that which is con to it, is what the law calleth xudum 
um. 5 Rep. 83. Dyer 99. 
QIETANTIA, ( Acguietantia). See Acguittanre. 
. QUIETARE, To quit, acquit or diſcharge, or fave 
harmleſs. The common form in old deeds of donation or 
other conveyance, —De predifis non & beredis nofti qui- 
etabimus dic tos, ec, | | 
_ QUIETE. CLAMARE, Is to quit claim or renounce 
all pretenſions of right and title. De was virgata fore 
in M. Richardus & Aldreda remi/erunt & quiete clama- 
verunt de ſe & bæredibus, &c. præditt. A. & bered. ſus, 
& pro bac remifſione quieta clamatione idem A. didi, Ee. 
BraQt. lib. 5. | 

QUIETUS, (freed or acquitted) Is a word made uſe of 
by the Clerk of the Pipe and Auditors in the Exchequer, 
in their diſcharges given to Account an s; uſually concluding 
with abinde receſfit quierus, which is called a guierus ef: d 
quietus eft granted to the ſheriff,” will difcharge him of al 
accounts due to the King. Sa“. 21 Fac. 1. cap. 5- And 
theſe quietus*s are mentioned in the acts of genera! pardon- 
12 Car. 2. c. 11. and 14 Car, 2. c. 21. | 
- QUIETUS REDDIT US: See Qu/7-Rewt. 

QUINQUAGESSIMA SUNDAY, Is that we call 
Shrove-Sunday, and was ſo named, becauſe it is about th? 
fiftieth day before Eaftrr. N71 34 : 
' QUINQUE PORTUS, The Cinque ports, which are, 
1. Heſlings, . Romney, 3. Hythe, 4. Dover, and 5. So 
wich. To the firft, F/inchelſea and Rye belong, Wh! 
are reckoned as . members of the Cinque ports 
Cowell. See Ong,ẽ ; : 
QUINStME,' or QUINZIME, (Decima Quins) cs 
French word, ſignifying «ffreemb;; with us it is 4 44, 
called, becauſe ir is raiſed after the f/teen:b part 72 
lands or goods. Ano 10 Nich. 2. cap. 1. and 7. H. J. 
It is well known by the Exchequer roll, what eue! 
town throughout lau is to pay for a fiſteenth. * 
Nfleeutbz. . 

Sometimes this word Qu or Quimzime, is ef 5, 
the fikeench day aſter any feat, us een. oi 
. Bap at. 12 Kd. 1. in the prea . 
12 a eee ee a an the — 0 pre 
all lands, for it was of the gc onty, an 177 
granted by the patliament T5. Bd. 1. vis, Compoins Wo 
anne 18. per archiepiſeoper, elecpes 2 
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ves, comites, barones, & omnes alios de Regno. de omni- | Tf a woman loſe by default, and t#keth huſband, ſhe and 
bur bonis fis mobilibus cunctſſæ: The city of London paid | her huſband ſhall have the 244 ei d ſerreat, but where 
this year for the fifteenth, 2860 J 12 5. 8d. and the abbot | tenant in tail loſeth by default, and dieth, his heirs ſhall 
of St. Etmunds 666 l. 13 5. 44! which was by compoſiti- | not have a writ of Quad ei deforceat, but a formed + And 
ons, and thereupon had all his temporal goods, and the | if huſband and wife loſe by default the land of the wife, 
of his convent diſcharged of the fifteenth, which. the holderh for term of life, and the huſband 
The way of collecting it was, by two aſſeſſors appointed | dieth, ſhe may not have this writ; for cui in vita is her 
in every county by the King; and they appointed twelve | remedy ; and when one bringeth "Quod ei deforceat, he 
in every hundred, who made a true valuation of every | counts that he was ſeiſed of the land in bis d-meſne, as of 
man's perſonal eſtate, and then cauſed the fifteenth part] freehold, ot in tail, &r. without ſhewitig of whoſe git 
to levied. Cowe!l. | he was ſeiſed; alſo he ought to alledge efplets in himfelf, 
QUINTAL, ( Quintallus) A weight of lead, iron and | and then defendant is to deny the right of plaintiff, &c. 
common metals, uſually one hundred pounds, at fix ſcore | and ſhew how hn at anther time he recovered the land 
ger cent, Cowell. | _ * | againſt plaintiff, by fermedon, or other action; and ſhall 
QUINTANE, (Quintena) Was a Roman military ſport | fay in the end of his plea, Que ipſe piratus eff ad manu- 
or exerciſe, by men on horſeback, formerly practiſed m | tenendum jus & lirmlum ſrum predifi. pr donum, &c, unde 
this kingdom to try the agility of the country youth: It 2 c. New Nat. Br. 347, 349. | 
was tilting at a mark made in the ſhape of a man to the If tenant in tail, or fuch other tenant, who hath a par- 
navel, in his left hand having a ſhield, in his right a wood- | ticular eſtate, loſe by default, where he is not furnmoned, 
en ſword; the whole made to turn round, fo that if it | Sc. he may have either a Vit of diſceit, or Quad ei 
was ftrack with the lance in any other part but full in the | deforceat, Ibid. See 16 Vin. Abr. 145, 148. and Black. 
breaſt, it turned with the force of the ſtroke, and ſtruck | Com. 3 V. 192. q 524575 8 
the horſeman with the ſword which it held in its right | QUOD PERMIT TAT, Is a writ which lieth againſt 
hand: This ſport is recorded by Malt. Pariſ. anno 1253. | any perſon who erects a building, tho on his own ground, 
QUINTQ EXACT” (Quinto exactus, mentioned in ſtat. | fo near to the houſe of another, that it hangs over, or be- 
21 Hir cap. g.) Is the laſt call of defendant, who is ſued | comes a muſance to it. 2 Lill. Abr. 413. | 
to outlawry, where, if he appear not, he is by the judg- | Formerly where a man built a wall, a houſe, or any 
ment of the coroners returned ou“; if a woman, | thing which was a nuſance to the frechold of his neigh- 
waved, See Exigent, Ouidlawry. | | bour, and afterwards died; in ſuch caſe, he who received 
TAM, Is when an information is exhibited againſt | any damage thereby, ſued a 20d permittar againſt the 
any perſon on a penal farute, at ſuit of the King and the | hair of him who did the nuſance; and the form of it was 
party who is informer, where the penalty for breach of | Quod permitlat proſter nere murum, Se. 3 Nelſ. Abr. 44. 
the ſtatute is to be divided between them; and the party writ was given by the Stat. Weftm. 2. 
informer proſecutes for the King and himſelf. _ Finch | And at the Common law an abe of mſance did not lie 
340. : | ' 2gainſt the alience of a wrong doer, for the purchaſer was 
If the whole ſum is given by ſtatute to any perſon who | to take the land in the ſame condition it was conveyed to 
will fue for the fame, the profecutor may bring action him; but by the Statute of Yet. 2. c. 24. damages may 
Yui tam, or ſue in his own name, &c. 2 Lill. Abr. 59. | be recovered againſt the perſon who ſold the land, if the 
See Information, and Black. Com. 3 V. 160. 4 V. zog. nuſance be not abated on requeſt made to him, or againſt 
QUIT-CLAIM, (Qvieta clamantia) Is a releaſe or ac- | the perſon'# whom be ſold it; tho* this-doth not extend to 
quitting of a man, for any action which he hath, might, | the uhetiee of the alienee. 3 Nel. 45. Lute. 1588. 
or may have againft him. Alſo a quitting of one's claim or | This writ is ſeldom brought, Lang turned into action on 
title. Bracton, lib. 5. tract. 5. c. 9. num. 6. lib. 4 | the cafe. Vide Nuſancpe. 1 
tract. 6. c. 13. num. 1. ä N uod permitiat lies alſo for the heir of him who is diſ- 
- QUIT-RENT, (Lietus Redditus, qugſi quiet-rent) Is a | ſeifed of his common of-paſture, againſt the heir of the 
certain ſmall rent, payable by the tenants of manors, in | diffeiſor, being dead. Terms de Ley, | 
token of ſubjection, and by which the tenant goes quiet || And according to Broke, this writ may be brought by 
and free: In antient records, it is called white rent; be- | him whoſe anceſtor died ſeiſed of common of paſture, or 
cauſe paid in ſilyer money, to diſtinguiſh it from rent- | other like thing annexed to bis inberttance, againſt the de- 
corn, Ce. 2 Inft. 19. See Chief-Rents, and Black. Com. | forceor : If a man is diſturbed by an bn in his com- 
NE + Ef mon of paſture, fo that he cannot uſe ir, he ſhall have a 
QUOAD HOC, Is often uſed in law pleadings and god permit at; fo of a turbary, piſcary, fair, market, 
arguments, to ſignify, as lo the thing named the law is 1, - New Na,. Br. 2725 273. 275, 276. And a perſon 
Ge. 5 | | may have a Quod por mitiat againſt a diſſeiſor, Cc. in the 
QUOD CLERICI BENEFICIATI DE CANCELLA- | :ine ef bi. 2 13 Ed. 1. . 24. | 
RIA, Is a writ to exempt a clerk of the Chancery from | e writ Quod permittat, on a diſſeiſin of common of 
the contribution towards the proctors of the clergy in par- paſture, directed to the ſheriff; C:mmands A. that juſtly, 
liament. Reg. Orig. 26 t. 1 I &c. be pern B. 10 have common of Paſture in, &c. which 
QUOD CLERICI NON ELIGANTUR IN OPFICIO | be ot de bave, 2s it is ſaid; and unleſs be ſhall dv it, 
BALLIVI, Sc. Is a writ which hies for a clerk, who, by] &ec. iber fummon, &e. ” S Fe 
reaſon of ſore land he. hath, is made, or about to be | See Bro. hoc tit. Reg, Orig. fol. 155 See 18 Yor. 
made baififf, beadle, reeve, or ſome fuch officer. See Cle. Abr. r50. and Blath, Com: 3 V. 240. Kia as to the tit 
rico infra ſatros, Sc. Rey. Orig. 187. and F. V. F. | of uod permiitat proflernere, ſee ib. 221 
201. 191 25 | OD PERSONA NEC PREBENDARII, Sc. Ig a 
QUOD CUM, In-ihdiftments, Sc. As 4. B. was in- | writ which lies for ſpititual perſons who are Grabe a 
dicke Jod cum C. D. he had done ſuch a thing © And | their ſpiritual poſſeſſions, 5 oe no of a fifteemb With 
this ing by way of recital, and not pefiively, is not good. | the reſt of the pariſh: F. N. B 196. | 
P. C. 227. 3 Salk wa QUO 


2 Haut . 188. „Is a writ which lies for him who has 
In forgery, a Oe cum has been held well enough, | land, wherein another challengeth common of paſture time 
every vhere it was but In indurement to the fact; and when the | out of mind: And it is to compel him to ſhew by what 
See inducement came to charge the offence, it did it in a par- title he challenges it. F. N. B. 128, and Britton more 
| cular 'manner ; but it is otherwiſe in action of treſpaſs, | largely, c. 59 £ &. Oe, TE ta. ED 
Ec for there it isonly recital, Trin. 2 Anne. | d N „Ba vit which lies for him who hath 
Wop ET DE EAT, A writ for tenant in tail, | a graut of heuſe- Bote, and bay-bote in another man's woods, 
(ant in dower, by the curteſy, or for term of life, againſt the grantor, 3 ſuch waſte as the grantee can- 
having on their lands by default, againſt him who tecovers, | not enjoy His gratit. Old Nas. Br. 148. and Klicbin 178. I 
of tis heir. Reg. Orig. 171. Stat. m. 2. c. 4. This writ alſo lies for the King's farmer in the Exche- 
And uod er deforteat . againſt a ſtranger | quet, againſt him to whom be ſcheth any thing by way 4 
to the recovery ; as if a man recover by default. and | of bargaiti tourbing bis farm, or againſt whom he hath 
2 feoffment, this writ may be had againſt the | any cauſe of perfonal ation. Perkins, Grants, 1 For he 
a , uppoſeth 
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ſuppoſeth by the vendee's detaining any due from him, he 
is made leſs liable to pay the King's rent. ON 
Formerly it was allowed only to ſuch perſons, as were 
tenants or debtors to the King ; at this day the practice is 
become general for the plaintiff to ſurmiſe, that for the 
wrong which defendant doth him, he is le/s able to ſatisfy 
his debt to his Majeſty ; which ſurmiſe gives juriſdiction 
to the court of Exchequer, to hear and determine the cauſe. 
Pract. Excheg. 225. | 
tive remedy 


% 


In this caſe a debtor — « kind of Prerogat : 
granted to him, ſuppoſing that he is di to pay the 
King: And in this ſuit, plaintiff hath many proeges 
above other men in their ordinary ſuits. Old Nat. Br. 
* Kitch, ee. + 1 : | 

a privileged perſon o Excbequer court ſue out a 
Luo minus in any action in which the King is party, the 


ſheriff in execution thereof may, after requeſt to open 


doors, break them open, &c. Pratt. Solic. 194. See 
Black. Com. 3 V. 45, 286. xix. | 
' QUORUM, (Lat.) Often occurs in our ſtatutes, and 
commiſſions both of the peace and others, but particularly 
in commiſſions to juſtices of the peace; and a juftice of 
the guorum is ſo called, from the words in the commiſſion, 
uorum A. B. unum eſſe volumus + As where a commiſſion 
1s directed to five perſons, whereof A. B. and C. D. to be 
two: In this caſe A. B. and C. D. are ſaid to be of the 
quorum, and the reſt cannot proceed without them. They 
are uſually perſons of greater quality or eſtates than the 
common commiſſioners. 3 Hen. J. c. 3. 32 Hen. 8. 
c. 43. See Black. Com. 1 V. 351. | 
QUORUM NOMINA. In the reign of Hen. 6. the 
King's collectors, and other accountants, were much 2 
plexed in paſſing their accounts, by new extorted fees, 
and forced to procure a then late invented writ of guorum 
nomina, for allowing and ſuing out their quietus at their 
own charge, without allowance of the King. Cron. 
Angl. 4 : 
QUOTA, A tax to be levied in an equal manner. 
Chart. Ric. 2. 0 9 
QUO WARRANTO, Is a writ which lies againſt any 
perſon or corporation, that uſurps any franchiſe or 2 
ainſt the King, without good title; and is brought again 
2 uſurpers 10 ſbew by what right and title they hold or 
claim ſuch franchiſe or liberties : It alſo lies for miſ-uſer, 
or non-uſer of privileges granted; and by Bra#ton it may 
be brought againſt one who intrudes himſelf as heir into 
land, Cc. Old Nat. Br. 149. Finch 322. 2 Jul. 


279. | | 
The ſtatute of Quo MWarranto is the 18 Ed. 1. fl. 2. 
which is comrnented on 2 nf. 494, 495, Sc. 

The Attorney General may exhibit a Quo Warrant in 
the Crown-Office againſt any particular perſon, body poli- 
tick or corporate, who claim or uſe any franchiſes, privi- 
leges or liberties, not having a legal grant or preſcription 
for the ſame; and compel! them by proceſs to appear in the 
Crown-Office;; and bew cauſe or 77 forth by way of plead- 
ing what title they have to the privileges claimed, and the 
iſſue ſhall be joined and tried thereon by ni prius, or the 
plea be determined by the judges on demurrer, as in 
other cafes : But tho' on demurrer, Sc. the queſtion be 
determined for defendant, yet he has no coſts allowed; 
if againſt him, he muſt be fined for the uſurpation, and 
pay large coſts to the proſecutor. _Infttt. Legal. 147, 148, 


157. i= 6, | | 
Bur this is altered by ſtatute 9 Ann. c. 20. It has been 
adjudged, that the ſtat. 4 & 5 N. SM. c. 18. by which 
informations in the Crown-Office are not to be filed 
without expreſs orders in open court, &c. being a; remedial 
law, extends to informations in the nature of a Quo War- 
ranto, Which always ſuppoſe a uſurpation of ſome fran- 
chiſe ; and it is the general practice not to make ſuch an 
order for an information, without firſt making a rule on 
the perſon complained of to ſbew cauſt to the contrary ; 
and this rule is grounded on an affidavit of the offence, 
Fc. and if the perſon on whom the rule is made and per- 
ſonally ſerved, do not at the day given ſatisfy the court by 
affidavit, that there is no reaſonable cauſe for the proſecu- 
tion, the court generally grants the information; and on 
ſpecial circumſtances, will grant it againſt thoſe who can- 
nat be perſonally ſerved with ſuch rule; as if they pur- F 
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QUO 


poſely abſent themſelves, &c. but if the party on wh 
ſuch 4 rule is made, ſbew to the court a reaſonable —. 
againſt ſuch proſecution ; as againſt a Quo Warranto infor- 
mation, that his right in the 2 
already determined on a mandamus:; or been acquieſced in 
many years; or that it _ on the right of others which 
hath not been tried; or that the franchiſe no way concerns 
the publick, but is wholly of private nature, &c. the court 
will not generally grant the information. a Hawk. P. C. 
262, 263. 5 

A Quo Warranto was brought for vexation, on forty- 
eight points ; and the court on motion, ordered the pro- 
ſecutor ſhould wave that Quo Harranto, and bring a new 
one, and therein inſiſt only on three points; but that he 
might proceed to trial on his new Que Marranto, in ſuch 
time as he might have done upon the old. 2 Lill. Ar. 


I 0 

» A Quo Warranto requires to know of defendant by 
what authority he claims the liberties, and charges him 
with the wrongful uſurpation of them: In a Quo War 
ranto to ſhew by what authority a perſon claimed to have a 
Court Leet, and alledging farther quod uſurpavit libertatem 
fine aligua conceſſione, c. defendant pleaded Non uſurpa- 
vit; and it was objected that this was no good plea, for 
the anſwer to a S Harranto is either to claim or dil 
claim; but the better opinion was, that by this plea de- 
fendant had anſwered the uſurpation, tho! it did not ſhew 
by what title he claimed. Godb. 91. | 

In Quo Warranto for uſing a fair and market, and 
taking toll, iſſue was taken, whether they had toll by pre- 
ſcription, or not; and it was found they had; it was 
moved in arreſt of judgment, that here was a diſcontinu- 
ance, becauſe there was no iſſue as to the other liberties 
claimed: But it was held, they were too ſoon to make this 
objeCtion, and that there can be no diſcontinuance againſt 
the King before judgment; for by virtue of his prerogative, 
the Attorney General may proceed. to take iſſue on the 
reſt, or may enter a noli proſequi ; but if he will not pro- 
ceed, the court may make a rule on him ad replicandum, 
and then there may be a ſpecial entry made of it. Hardres 
504. 3 Nelſ. Abr. 43. | 

A motion was made for an information in nature of a 
Quo Warranto, againſt a mayor and aldermen, to ſhew 


by what authority they admitted perſons to be freemen 


of the corporation, who did not inhabit in the borough: 
The motion was ſaid to be in behalf of the freemen, who 
by this means were encroached on ; and an information 
was granted, there being no other way to try it, nor to 
redreſs the parties concerned. 1 Salk. 374. 

Quo Warranto Information may be brought againſt 3 
perſon voting in the election of a mayor, or other chief 
magiſtrate of a corporation, who hath no right to do it, on 
affidavit made that defendant voted in ſuch an election, 
and that the deponent (the proſecutor) believes he had no 
right to do it, Sc. . 

And. by ſtat. 9 Ann. c. 20. if any perſon uſurp, in- 
trude into, or unlawfully hold or execute the office of a 
mayor, bailiff, or other office, the proper officer of the 
court of King's Bench, &c. may exhibit informations in the 
nature of a Quo M arranto, at the relation of any perſon 
deſiring to proſecute, who ſhall be mentioned therein to 
be the relator againſt ſuch uſurper, and proceed as uſual 
and if the right of divers 8 may properly be deter 
mined in one information, one information ſhall ſerve, 
and defendants ſhall appear and plead as of the, ſame tern, 
the information is filed, unleſs the court give further time; 
and the proſecutor ſhall proceed with all-convenient ſpeed: 


And if defendants be found guilty of an uſurpation, Cc. 


the courts may & well give judgment of ouſter, as fine 


defendants ; and alſo give judgment that the relator re- 


cover coſts : If judgment be given againſt relator, de 
fendants ſhall. — to bekevied by Ca. Sa. Fi. fa. 
&c. x ? 
In a Quo Warranto, judgment is final, becauſe zbat 15 
a writ of right; but . 4 4 on information, in nature 
of a Quo Warrants, is not concluſive; the proceedings in 
one are ſummons, and judgment that the liberties be 
ſeized, if defendant doth not appear; but in the other 
the proceſs is a venire facias and diſtringas. Sid 

Kelv. 139, Sc. 3 Nelſ. Abr. 43. Upon 


ranchiſe in queſtion hath been 
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Ws 2 do not replevy them, the courſe is, that 
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A judgment of ſeizure cannot be proper where a thing 


is diſſolved * And b 3 in the Nu Warrant 


ndon, which was quod: libertates & 


been fatal to both King and people. 


An information, in the nature of a e Warrants; lies 


out due appointment. i Strange 299. Againſt one for 
uſurping the office of ſteward of a court-leet; {bid: 621 


1bid. . 1161. 
But not for erecting a warren. 4 Strange 637, Nor for 
the office of church-warden. 41314. 1196. | 5 


R. 


ACHE TUM, (from the Fr. racheter, i, e. redimert) 

The compenſation or redemption of a thief, — 
Nullus capiat rachetum de latrocinio. 1 Stat. Rob. K 
Scot, c. 9. ; | 

RACK An engine to extort confeſſion from delinquents. | 
See Black, Com. 4 V. 329. » CTC TR 907 

RACK-RENT, Is the. full yearly value of the land let by 
-_ payable by tenant for life or years, Sc. Hood's 

. | | 

RACK-VINTAGE, A ſecond mug or voyage made 
by our merchants for Racked Wines, i. e. Wines drawn from 
the lees. Stat. 32 Hen. 8. c. 14. 

RAGEMAN, Is a ſtatute of juſtices aſſigned by Ed. 1. 
and his counſel, to hear and determine all complaints 
of injuries done thro ut the realm, within the five 
years next before Michaelmas, in the fourth year of his 


GLORIA, A word mentioned in the charter of Ed. 
ward Ill. whereby he made his eldeſt ſon Edward Prince of 
Malis, in parliament at Meſtminſter the ſeventeenth year 


n foreftis, paris, chaſeis, boſcis, waremis, bun- 
dredis, comotis, ra oriis, ringe/diis, wodewardis, conſla- 
bularirs, ballivis, Sc. Davis in his Diftionary ſays, that 
— among the Welſp ſignifies ſeneſchallus, Jurrogatus, | 
Prepofitus.. a $i A 1 | 
RAGLORIUS, A ſteward. Selden, tit. of Honour, 597. 
bundredis, commotis, ragloriis, 1 engeldis, 8c. 
RAGMAN's ROLL, Kedius Ragimund's Roll, ſo called 
from one Ragimund a legate in Scotland, who calling be- 
fore him all the beneficed clergymen in that kingdom, 
cauſed them on oath to give in the true value of their 
„ according to which they were afterwards 
taxed by.the court of Rome: And this roll among other 
records, being taken from the Scots by Ed. 1. was re- 
2 to them in the beginning of the reign of 
3 4 


Sir Richard Baker, faith, That Ed. 3. ſurrendered by 
Fer all his right of ſovereignty to the kingdom of 
"land, and reſtored divers inſtruments of theis former 
Funn, and, fealties, with the famous evidence called 

an Roll. Bak. Chron. 127. t | 

RAN, (a Saxon word,) ignites aperta rapina, open 
5 public theft. Lamb. Archai. 125. defines it thus, 
an dicitur aperta rapina, que negari non pott. 


of his reign, recited by Seiden in his Titles of Honour, 597. | 46 


In the Sgn laws of Canute. cap. 58. SF in profeBtion: 
militari raj... comm /erit, pro fabi rations emendato.. . Ho: 
v:4en in dhe latter. part of Hen y IT: ſpeaking. of ſom- 
E a * William the Conqueror amended in ths 
ws of England, faith,, Decretum eft ctiam ibi, ut 

Francigena appellaverit Anglicum de perjurio aut murdro; 
furto, bomicidio, ran quod diqunt ;apertam rapinam que ne- 
yari non pole, | Anglicus /e' defendet,. per quod melius volu- 

erit, aul judicio (er auf duello. 1. We ſtill ſay, when 4 
man takes away the goods of another by violence, he hath 
taken all he could rap; and run. Rap; from rapio, to 


/ / 
RANCE, From the, French ranger, tö order, diſpoſe 
of. It is uſed in the Foreſt 1,aws,- both as à verb, as to 
range, and a. ſubſtantive as: to mate range. Charta de 
Foreſta; cap. 6. To range allo; ſignifies to wander and 
ſtray about. . M. r gl tot inn; io 
RANGER, Is a ſworn officer of the foreſt; of which 
there are twelve. Id. c. 7. whoſe authority is in part de- 
ſcribed by his oath ſet down by Mamwood, part 1 50. but 
more particularly; part 2. cap: ,20; num. 15, 16, .17; His 
office, chiefty conkſts in three points; To walk datly thro 
is charge; to ſee, hear and inquire, of treſpaſſes in his 
iiwick ; To drive the beaſts of the foreſt both of venary 
chace out of the deafforeſted into the foreſted lands: 
ind to 2 all treſpaſſes of the foreſt at the next court 
, ont) a Gon, 5) 
This ranger is made by the King's%etters patent, and 
hath a fee of twenty or thirty pounds paid. yearly out ot 
the Exchequer, and certain fee: deer: Rangeator Foreſt + 
de Whittlewood, Pai; 14 R. 2. 1. 3. 
RANSOME, (Fr. Kancon, in e. Nedemptio] Is properly 
the ſum paid for tedeeming a captive or priſoner of war 
and ſometimes taken in, our law 4 ſum of money inf 
for pardoning ſome great offence; and ſetting the offender 
at liberty who-was under impriſonment, Stat; i. H. 4. c. 7: 
11:Hen, 6. c. 11. 1] 1 nn ql 24 025.32 584, a 
ine and Ranſom go together, and ſome writers tell 
us, that they are the ſame; but others ſay, that the 
offender ought to be firſt impriſoned, and. then delivered 
= 2 in conſideration of à fine. 1 Ii. 127. 
A0 „ „ er 
RNanſom differs from Amerciament, being a redemption of 
a corporal puniſhment due to any crime. Lamb. Eiren: 556. 
A ſhip was taken by the French; the maſter (having a 
in her) ranſomed her for i800/. and was taken to 
France as an hoſtage for his money. The ranſom money 
muſt be raiſed out of the profits,. notwithſtanding any 
former mortgage of the ſhip; for if there was a precedent 
mortgage, what would become of that ſecurity, if the ſhip 
had not been redeemed? After the ſhip was redeemed, ſhe 
performed her intended voyage, and the freight money 
received after redernption was the firſt profits ariſing, and 
out of them the ranſom money is to be ſatisfied; the in- 
ſuters always pay a part of the ranſom money. 2 £4. 


r. 60. N | g 

| RAPE, (Rapus vel Rapa) Is part of a country, ſig⸗ 

nifying as much as @ hundred, and oftentimes contains in 

it more hundreds than one. | 
Suſſex is divided into ſix Rapes only, viz. The Rape 


| of Chichefter, Arundel, Bramb-r, Lewis, Pavenſay and 


Haſtings , every of which, beſides hundreds, hath a 
caſtle, river, and. foreſt belonging to it. Camb. Britan: 
225, 229. Theſe Rapes are incident to the county of 
2 as Laibes are to Kent, and WYapentakes to York- 
re, &c, 2 4 Ni 
RAPE OF THE FOREST, (Rattus Ferefte) Treſpaſs 
committed in the foreſt by violence; and is reckoned a- 
mong thoſe crimes, whoſe cogniſance belonged only to the 
King. Inter gelitta nume ratur, quorum cognitio ad unicum 
regem ſpeclai. Leg. Hen. 1. c. 10. 8 Than 
RAPE OF WOMEN, Is an unlauful and carnal know- 
ledge of a woman, ;by force and aGAinsT AER wilt: A 
raviſbment of the body, and violent deflouring her; which 
is felony by the Common and Statute law. Co. Lit. 190. 


| The word Ropuit is ſo appropriated by law to this offence, 


that it cannot be expreſſed, by! any other; even the wards 
Carnaliter Cognovit, c. wit but it, will zz be ſufficient. 
1 Inſt. 124. 2 Inft. 180. 126 2 | 
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There muſt be penetration and emiſſion; to make this 
crime; and it is ſaid emiffion may be evidence prima fatr? 
ot penetration, tho' not full evidence: If there be no 
penetration and emiſſion," an attempt to raviſh a woman; 
tho? it be never fo outrageons, will be an aſſault only. * 
Hawk. P. C. 198. ee e ee 

It was a qneſtion before 18 Elrz. c. J. whether a rape 
could be committed on the body of a child of the age of 
Air or Jeven years; and a perſon ors N for the 
rape of a girl of ſeven years old, altho' he was found 
guilty, the court doubted, whether a child of that age 
could be raviſhed; if ſhe had been nine years old ſhe 
might, for at that age ſhe may be endowed. er 304. 
£7) 12 the ſtat. 18 Eliz. whoever ſhall camally know and 
abuſe any woman child under tbe age of ten years, he ſhall 
ſuffer as a felon, without benefit of clergy: And on an 
indictment for this offence, it is no way material whether 
ſuch child conſented or were forced; but it muſt be proved 
that the offender entered ber body, Cc. 3 Cro. 332. 
Dalt. 392. e f 9 t iht $17: ne 
It is no excuſe or miti 
man al laſt yielded to the violence, and conſented either 
aſter the fact or before, 'if ſuch conſent was forced by ſear 
of death or dureſs; or that ſne was a' common ſtrum- 
pet, for ſhe is ſtill under the protection of the law, and 
may be forced: But it was anciently held to be no rape to 
(ue a man's own concubine ; and 'tis'faid by ſome to be 
evidence of a woman's conſent, that ſhe was a common 
whore, © 1 Hawk. 1089. 1 fl. 123. 0 ie 

Alſo formerly it was adjudged not to be a ape to force 
a woman, who conceived at ihe time; becauſe if be had 
no! conſented, ſhe could not have concerved : Tho this opi- 
nion hath been ſince queſtioned, by reaſon be previous 
violence is no way extenuated by ſuch a ſubſequent conſent ;, arid 
if it were neceſſary to ſhew the woman did not conceive, to 
make the. crime, the offender could not be tried till ſuch 
time as it might appear whether ſhe did or not. 2 f. 


190. | : 55 : 
The ſooner complaint is made of a rape, the better: In 
Scotland it ought to be complained” of the fame day or 
night it is committed; and our law mentions forty days : 
Ii is a firong preſumption againſt a woman, that ſhe made no 
complaint in a" reaſonable time after the fat. 1 Inſt. 123. 
7 Inſt. 59. H FP. C 117. | 
On a bill of conſpiracy, Sc. where defendant did not 
indict plaintiff for a rape, in a ſhort time after the injury 
ſuppoſed to be done, but concealed it for balf a year, 
and then would have preferred an indictment againſt 
him; this was reo ved to be malicious, and that there 
py being Recens praſeculio argued a conſent. 3 Nef. 
45. | #6 ESO 
A woman raviſhed may proſecute and be a witneſs in 
her own cauſe. 3 Rep. 39. Yet a woman's poſitive oath 
of a rape, without concurring circumſtances, is /eldom 
credited If a man can prove himſelf to be in anot ber place, 
or in other company, 41 tbe time ſhe charges him with the 


fact, this will overthrow her oath; fo if ſhe is wrong in 


the deſcription of the place, or ſwears the fact to be com- 
mitted in a place wbereto #4 was impoſſible the man 
could have acceſs at that time; as if the room was 
locked up, and the key in the cuſtody of another per- 
ſon, Sc. N 

Aiders and abettors in committing a rape, may be in- 
dicted as principal felons, whether men or women; and 
Lord Auadtey was indicted and executed as a principal, for 
aſſiſting his ſervant to raviſh his own wife, who was ad- 
mitted a witneſs againſt him. Dali. 107. State Trials, 
Vol. 1. p. 265. : bach | 
By Hale Ch. J. A party raviſhed may give evidence 
on oath; but the credibility of her teſtimony, and-how 
far ſhe is to be believed, nuſt be lef1' to tbe jury, being more 
or leſs credible according to the cireumſtances of fact, and 


-igns of the injury, which are many; and tho* a rape is 


a moſt deteſtable crime, it is an accuſation eafily mad-, 
-and hard to be proved, but harder to be defended by the 
man accuſed, altho' ever ſo innocent: And there are 
ſeveral inſtances of rapes fully proved, but have after been 
diſcovered to be malicious gontrivances. 1 Hale's Hiſt, 
4. C. 630, 635. 


tion of the erime, that the wo- 


is ſaid it goes thro' the whole. 


R A T 


Of old time, rape was felony, and puniſhed with death 
eſpecially if che party raviſhed were a virgim, unleſs ſuch 
virgin would accept of the offender for ber huſband, in 
which caſe ſhe might fave his life; by matrying * thay 
for if ſhe demanded him for her huſband before-judgmen: 
paſſed, he eſcaped puniſhment ;/ but by the Rar. , 2 
her election is taken away 7:Afterwards it was looked on, 
ad a great miſdemeanor” only, and not felony, but pu- 
niſhed, by loſs of eyes and privy members; and by the 
ſtatute of Y/eftm. 1. 3 Ed. f. c. 13. it was reduced 10 
treſpaſs, ſabjefting the offender to two years impriſon- 
ment, and a fine at the King's will: But the tat. }/;4n 
2. c. 34. made it felony again; and it is excluded from 
the benefit of the clergy, by 18 Elz. c. 7. Rape was ex. 
cepted out of the general pardon. 2 W. & MM. c. 10, Ge 
See Appeal of Rape. And Black Com. 4 J. 210: And ſec 
1 Hals P. C. 633, 638, 636. 05 
All who are preſent, and actually aſſiſt a man to com- 
mit a rape, may be indicted as principal offenders, whe- 
men or women. 1 Hawk, 108 Hon 
RM INE, (Kapina) To take a thing in private againſt 
the owner's will, is properly theft; but to take it openly, 
or by violence, is rapine. 14 Cur. 2. c. 22. and 18 Car. 
2. c. 3. See Black, Com. 4 V. 241. | 
" RAPTU HEREDIS, ls a writ for taking away an heir 
holding in ſucage; of which there are two ſorts, one when 
_ heir is married, the other when he is not; ſee A. 
rip. 163. | Li $4; 

RASE, (Kaſeria) Seems to have been a meaſure of corn 
now diſuſed. Toi ſhall be rak-n'by the raſe, and not by tht 
beap or cantel. Ordinance for bakers, brewers, &c, c. 4. 

RASURE of a deed, ſo as to alter it in a material pait, 
without conſent of the party Mund by it, &c. will make the 
ſame void, and if it be raſed in the date, after delivery, it 
| 5 Rep. 25, 119. 

Raſure, Fr. is moſt ſuſpicious, when it is in a deed 
poll, that there is but one part of the deed, and it makes 
to the advantage of him to whom made. And where a 
deed by raſure, addition or alteration becomes no deed, 
the defendant may plead non eft factum. Ibid. See Black. 
Com. 2 V. 308. 6 8 | 
RATE, A valuation of every man's eftate ; or the ap- 
pointing and ſetting down how much every one ſhall pay, 
or be charged with to any tax. Stat. 43. Ed. 2. 

*RATE-TITHE, Is where any ſheep or other cattle are 
kept in a pariſh for leſs time than a year, the owner muſt 
pay tithe for them pro Rata, according to the cuſtom of 
the place. F. N. B. 51. 

RATIFICATION, (Ratificatio) A ratifying or con- 
firming: It * mg uſed for the confirmation of 2 
clerk in a prebend, Cc. formerly conferred on him by the 
biſhop, where the right of patronage is doubted or ſup- 
—.— to — in the King. Reg. Orig. 304. a 

ATIHABITIO, Confirmation, agreement, conlcni. 
See 18 Vin. Abr. 156. 

RATIO, Properly ſignifies reaſon; but we take it 
moſtly for an account, as reddere rationem, to give an ac- 
count, and fo it is frequently uſed. According to ſome it 
is a cauſe, or judgment given therein; and panere ad rut. 
oxem, is to cite one to in judgment. Valſing. 88. 

RATIONABILIBUS DIVISIO, Is a writ which lies 
where two lords, in divers towns, have ſeigniories joining 
together, for him who findeth his waſte by little and little io 
have been encroached on, againſt the other who hath en- 
croached, thereby to rectify their bounds; in which re- 

Fuzberbert calls it in its own nature a writ of right. 
The Ol Nat. B. ev. ſays, That this is a kind of Juſticies, 
and may be removed by a pone out of the county to die 
Common Bench. See the form and uſe in F. N. B. 12b. 
and Reg. Orig. 157. The Gvuilians call this Judiciun. 
fmium regendorum. | TRE 

RATIONABILE ESTOVERIUM, Was alimony hert- 

RATIONABILI PARTE, A writ of right for lands, & 
See Revo de Rationabili parte. And Black, Com. 3 V. 3 

RATIONABILI PARTE BONORUM, lsa writ whic 
lies for wife, after the death of her huſband, againſt ” > 
ecutors of the huſhand denying her the third part © 


| ha after devs and-funcral charges paid. EN. B. 227 


tle to 
th en- 
h re- 
rigli. 
ſticies, 
= the 
. 128. 
4crum. 


appears by Glanville, that by the Common law of 
>} the +2 of the deceaſed (his debrs firſt paid) 
ſhall be divided into three parts; one for the wife, another 
for his children, and the third to the executors : And this 
writ may be brought by the children, as well as the wife: 
Reg. Orig. 142- 12170 

But it ſeems to be uſed only whete the cuſtom of the 
country ſerves for it ; and the writs in the regiſter rehearſe 
the cuſtoms of the countries, Fc. New Nat. Br. 270, 


274; to children bringing this writ, their marriage is no 


advancement, if the father's goods be not given in his life- 
time; but where a child is advanced by the father, this writ 
will not lie. Ibid. See 18 Pin: Abr. 158. and Black. Com. 


e | | | 

8 RATIONALE, Was the ſame with pallium : It was worn 
by the high prieſt of the old law, as a ſign of the greateſt 
ection; and by the pope and biſhops as a token of the 
igheſt virtue, que gratia & ratione perficitur, hence tis 

called rationale. | 
RAVISHMENT, (Fr. Raviſement, i. e. Direptio, gaþtio) 
Signifies an unlawful taking __ either a woman, or an 
heir in ward ; ſometimes it is uſed in the ſame ſenſe with 


rape. 42 | 

RAVISHMENT DE GARD, A writ which lay for the 
guardian by knight's ſervice, or in ſocage, againſt a per- 
ſon who took from him the body of his wa F. N. B. 
140. 
By 12 Car. 2. c. 24. this writ is taken away, as to lands 
held by knights-ſervice, &©c. but not where there is guardi- 
an ſocage, or appointed by will. 

The Mayor and Aldermen and Chamberlain of London, 
who have the cuſtody of orphans, if they commit any or- 
phan to another, he ſhall have a writ of raviſbment of ward 
againſt him who taketh the ward out of his poſſeſſion. 
New Nat. Br. 311. 

RAY, A word appropriated to cloth never coloured or 
dyed. _ 17 R. 2. cap. 3. 11 H. 4. cap. 6. and 1 R. 

cap. 8. 

REAFFORESTED, Is where a foreſt which had been 
diſaſforefted is again made «foreſt ; as the foreſt of Dean is 
by Stat. 20 Car. 2. c. 3. 

REALTY, ls an abſtract of real, as diſtinguiſhed from 
perſonalty. 

REASON, Is the very life of law; and what is contrary 
to it is unlawful. 1 

When the reaſon of the law once ceaſes, the law itſelf 
generally ceaſes; becauſe reaſon is the foundation of all our 
laws. Co. Lit. gy, 183. 

If maxims of law admit of any difference, thoſe are to 
be preferred which carry with them the more perfect and 
excellent reaſon, Ibid. See Black. Com. 1 V. 70. 

REASONABLE AID, Was a duty claimed by the lord 
of the fee of his tenants holding by knights· ſervice, to marry 
his daughter, &c. Stat. Weſim. 2. c. 24. See the Stat. 12 

2. c. 24. 

nn PART. See Black. Com. 2 V. 492, 
516. 4 J. 401, 417. 

REATTACHMENT, (Reattachiamentum) Is a ſecond 
attachment of him who was formerly attached and diſmiſſed 
the court without day, by the not coming of the juſtices, 
or ſome ſuch caſualty. Broke Reg. Orig. 35. 

A cauſe diſcontinued, or put without day, cannot be 
revived without reattachment or reſummons; which if 
they are ſpecial, may. revive the whole proceedings ; but 
if general, the original record only. 2 Hawk. 300. And 
5 a — the defendant is to plead de novo, c. 


% Wy | 
REBATE, Is an abating what the intereſt of money comes 
ta, in conſideration of prompi payment. Merch. Did. 
REBELLION, ( Rebellio ) Among the Romans, was where 
wie who had been formerly overcome in battle, and 
yielded to their ſubjection, made a ſecond reſiſtance : But 
with us it is generally uſed for the taking up of arms irai- 
lerouſly againſt the King, whether by natural ſubjects, or 
Others when once ſubdued ; and the word rebel 1s ſome- 
umes applied to him who wilfully breaks a law; ſo to a 


N diſobeying his lord. Star. 25 Ed. 3. c. 6. 1 R. 2. 
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There is a difference between enemies and rebels ; enemies 
are thoſe who are ont of the King's allegiance ; thereſore 
ſubjects of the King, either in open war, or rebellian, are 
not the King's enemies, but traitors. And David Princ: 
of Wales, who levied war againſt Ed. 1. becauſe he was 
within the allegiance of the King, had ( ntence pronounced 
againſt him as u traitor and rebe. Fleta, lib. 1. cap. 16. 
Private perſons may arm themſetves to ſuppreſs rebels, ene- 
mies, &c; 1 Hawk. P. C. 136. a ; 

REBELLIOUS ASSEMBLY, Is a gathering together of 
twelve perſons, or more, intending or going about 40 prattiſe 
or put in uſe unlawfully, ef heir own authority, any thing 
to change the laws or ſtatutes of the realm; or to deſtroy 
the incloſures of any ground, or banks of any fiſh-pond, 
pool or conduit, to the intent the ſame ſhall lie waſte and 
void ; or to deſtroy the deer in any park, or any warren of 
conies, dove-houſes, or fiſh in ponds; or any houſe, barns, 
mills or bays; or to burn ſtacks of corn; or abate rents, 
or prices of victuals, Fc. Stat. 1: Mar. cap. 12. 1 Ed. 6. 
See Aſſembly unlawful. 

REBUTTER, (from the Fr. bonter, i: e. repellere, to put 
back or bar) Is the anſwer of defendant to plaintiff's ſur- 
rejoinder : and plaintiff's anſwer to the rebulter is called a 
ſurrebulter; but it is very rare the parties go ſo far in plead- 
ing. Prat. Attor. edit. 1. 86. | 

Rebuiter is alſo where a man by deed or fine grants to 
warranty any land or hereditament to another; and the 
perſon making the warranty, or his heir, ſues him to whom 
the warranty is made, or his heir or aſſignee, for the ſame 
thing; if he who is fo ſued, plead the deed or fine with 
warran y, and pray judgment if the plaintiff ſhall be 
received to demand the thing which he ought to warrant 
to the party, againſt the warranty in the deed, Cc. this is 
called a rebutter. Terms de Ley: And if I grant to a 
tenant to hold without impeachment of waſte, and after- 
wards implead him for waſte done, he may debar me of 
this action by ſhewing my grant; which is rebutter, 
Co. Entr. 284. 1 Inſt. 365. Ser Black. Com. 3 V. 

10. | 

RECAPTION, ( Recaptio) Signifies the taking a ſecond 
diſtreſs of one formerly diſtrained, during the plea grounded 
on the former diſtreſs; and it is a writ to recover damages 
for him Whoſe goods being diftrained for rent, or ſervice, 
Sc. are diſtrained again for the ſame cauſe, hanging the 
plea in the county-court, or before the juſtices. F. N. B. 
Tl, 72. Stat. 47 Ed. 3. c. 75: 

And a 1ecaption hes where the lord diſtrains ober cattle 
of the tenaut than he firſt diſtrained, as well as if he had 
diſtrained the ſame cattle again, if it be for one and the 
ſame cauſe , but 19 Ed. 3. iſſue was taken whether the 
_ were other cattle of the plaintiff, Sc. New Nat, 

r. 161. | 

If the lord diſtrain the cattle of a ſtranger for the ſame 
rent, and not his cattle who was firſt diſtrained ; neither 
the ſtranger, nor the party firſt diſtrained, ſhall have the 
writ of recapiion; And if the lord diſtrain for rent or ſer- 
vice, and afterwards the lord's bailiff takes a diſtreſs on 
the ſame tenant for the ſame rent or ſervice, pending the 
plea, the tenant ſhall not have a recaption againſt the lord, 
or againſt the bailiff, altho' the bailiff maketh cogniſance 
in right of the lord, 6c. for it may be the lord bad us notice 
of that diſtreſs, or the bailiff bad no notice of the diſtreſs 
taken by the lord; tho' in ſuch cafe action of treſpaſs lies z 
and if the lord agree to the diſtreſs taken by his ſervant or 
bailiff, the tenant may have this writ againſt the lord. Bid. 
169. 

=_ man is diſtrained within a liberty, and ſues a replevin 
there by plaint or writ, and pendant that plaint in the 
liberty he is diſtrained again for the ſame cauſe, by the 
perſon who diſtrained before; he ſhall not on that diſtreſs 
bring a writ of recaption, becauſe the plaint is not pendant 
in the county court before the ſheriff, nor in C. B. be- 
fore the juſtices: But if the plaint be removed by pone or 
recordare out of the liberty before the juſtices, then the 
party diſtrained may have a recaption, Sc. And if a per- 
ſon be convicted before the ſheriff in a writ of recaption, 
he ſhall not only render damages to the party, but be 
amerced for the contempt; and be fined. 39 Ed. 3. 
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For damage feaſant beaſts may be diſtrained as often as | 
they be found b the land; becauſeevery time is for a new 
paſs and a fiew wrong, and no recaption lies. 
Kecaption is alſo a ſpecies of remedy by the mere act of 
the party injured. This happens, when any one hath de- 
prived another of his property in goods or chattels perſo- 
nal, or wrongfully detain one's wife, child, or ſervant; in 
which caſe the owner of the goods, and the huſband, parent, 
or maſter, may /awfully claim and retake them, wherever 
he happens to find them; ſo it be not in a riotous manner, 
or attended with a breach of the peace. 3 If. 134. Hal. 
Anal. ſ. 46. | 
Ihe reaſon of this is obvious; ſince it may frequently 
happen that the owner may have this only opportunity of 
doing himſelf juſtice : His goods may be afterwards con- 
veyed away or deſtroyed ; and his wife, children, or ſer- 
vants, concealed or carried out of his reach ; if he had no 
ſpeedier remedy than the ordinary proceſs of law. If 
therefore he can ſo contrive it as to gain poſſeſſion of his 
property again, without force or terror, the law favours 
and will juſtify his 23 But, as the publick 
peace is a ſuperior conſideration to any one man's private 
property; and as, if individuals were once allowed to 
uſe private force as a remedy for private injuries, all ſo- 
cial juſtice muſt ceaſe, the ſtrong would give law to the 
weak, and every man would revert to a ſtate of nature; 
for theſe reaſons it is provided, that this natural right of 
recaption ſhall never be exerted, where ſuch exertion muſt 
occaſion ſtrife and bodily contention, or endanger the 
peace of ſociety. If, for inſtance, my horſe is taken away, 
and I find him in a common, a fair, or a publick inn, I 
may lawfully ſeiſe him to my own uſe : But I cannot juſ- 
tify breaking open a private ſtable, or entering on the 
grounds of a {bird perſon, to take him, except he be felo- 
niouſly ſtolen ; but muſt have recourſe to an action at law. 
2 Roll. Rep. 55, 56, 208. 2 Roll. Abr. 565, 566. Black, 
Cm. 3 V. 4, 5. and 4 . 356. 
RECEIPT, or RECEIT. See Re/ceipr, 
RECEIVER, ( Receptor) Is by us, as with the Civilians, 
commonly uſed in the evil part, for ſuch as receive ſtolen 
goods, c. And receiving a felon, and concealing him 
and his offence, makes a perſon acceſlary to the elony. 
2 Inſt, 183. But the receiver of a felon, &c. muſt have 
notice of the felony either expreſs or implied, which is to be 
expreſsly charged in the indiftment ; and the felony muſt be 
compleat at the time of the receipt, and not become fo 
afterwards by matter ſubſequent : If a perſon, knowing one 
to have been guilty of felony, barely receive him and 
permit him to eſcape, without giving him any advice, 
aſſiſtance or encouragement, it is a high miſdemeanor, 
but no capital offence ; and a wife, in regard to the duty 
and love ſhe owes her huſband, may receive him when 
he hath committed felony ; but no.other relation will 
exempt the receiver of a felon from puniſhment. S. P. C. 
41. H. P. C. 218, 219. 2 Hawk. P. C. 122, 319. 
320. | 
By ſtatute, if any perſon receive or buy knowingly any 
ftolen goods, or conceal felons knowing of the felony, 
be ſhall be acceſſary to the felony, and ſuffer death as a 
felon. Stat. 5. Aun. c. 31. Such receivers, Wc. may be 
trauſported, by 4 Geo. 1. c. 11. See Black, Com. 4 V. 


132. 
RECEIVER, Annexed toother words, as receiver of rents, 


ſignifies an -fficer belonging to the King or other perſon- 
age. Comp. Juriſd. 18. See Accompt. 

RECEIVER OF THE FINES, An officer who receives 
the money of all ſuch as compound with the King on origi- 
nal writs ſued out of Chancery. Weſt. Symb. par. 2 ſect. 
106. Stat. 1 Ed. 4. c. 1. | 

RECEIVER GENERAL OF THE DUTCHY OP 
T.ANCASTER, An officer of the dutcby court, who collects 
all the revenues, fines, forfeitures and aſſeſſments, within 
the dutchy, or what is there to be ariſing from the profits of 
the dutchy lands, &c. 39 Eliz. cap. 7. | 

RECITAL, ( Reciiatio) Is the rehearſal or making men- 
tion in a deed or writing of ſomething which has been done 
before. 2 Lill, Abr. 416. 

A recital is not concluſive, becauſe it is no dire? affirma- 
tion; and by feigned recitals in a true deed, men might 


make what titles they. pleaſed, ſince falſe recitals are not | 


_ 


R E C 


puniſhable, i I,. 352. 2 Lv. 106. Wood's hf 
225. n 8 
If a perſon by deed of aſſignment recite that he is poſ- 


ſeſſed of an mtereſt in certain lands, and aſſign it over by 


the deed, and become bonnd by bond to perform all the 
agreements in the deed ; if he is not poſſeſſed of ſuch in- 
tereſt, the condition is broken; and tho' a rectal of itſelf 
is nothing, yet being joined and conſidered with the rt of ibe 


deed, it is material. 1 Leon. 112. And where it is but a 


recital, that before the indenture the parties were agreed 
to do ſuch a thing, it is a covenant ; and the deed itſelf 
confirms it. 3 Keb. 466. 
The recital of one leaſe in another, is not a ſufficient 
1 that there was ſuch a leaſe as is recited. Yaugh, 74. 

ut the recital of a leaſe in a deed of releaſe, is good evi- 
dence of a leaſe againſt the releſſor and thoſe who claim 
under him. Med. Ca. 44. 

A new reverſionary leaſe ſhall commence from the deli. 
very, where an old. leaſe is recited, and there is none, G. 
Dyer 93. 6 Rep. 36. 

A. Lecites that he hath nothing in ſuch lands, and in 
truth he hath an eſtate there, and makes a leaſe to B. for 
years : The recital is void, and the leaſe good. Jen. 


Cent. 258. In this caſe if the recital were true, the leaſe | 


would not bind. Jbid, See Black. Com. 2 V. 298. 

iv. 

RECOGNITION, (Rerognitio) Sigities an acknowledg - 
ment, and it is the title of the firſt chapter of the 5141. 1. 
Jac. 1. whereby the parliament acknowledged the crown of 
England, on the death of Queen Elixabcib, iS ur run 
to have deſcended to King James. 

RECOGNITIONE ADNULLANDA PER VIM ET 
DURITIEM FACTA, Is a writ to the juſtices of C. B. 
for ſending a record touching a recogniſance, which the re- 
cogniſor ſuggeſts was acknowledged by force and dureſs; 
that if it ſo appear, the recogniſance may be diſannulled, 
Reg. Orig. 183. 

RECOGNITORS,(Recognitores) Are the jury impanelled 
on an aſſiſe, ſo called becauſe they acknowledge a diſſeiſin 
by their verdict, | Brad. lib. 5. 

RECOGNIZANCE, (Fr. 1 i. e. Recegniti) 
Obligatio) Is a bond or obligation of record, acknowledged 
to the King, &c. And ſome are for debt, ſome for bail; 
others to appear at the ſeſſions or aſſiſes to proſecute felons, 
and to be of good behaviour, &c. 3 

For debt, or bail, they are taken or acknowledged be 
fore the Judges, a Maſter in Chancery, Ic. And to ap- 
pear at the aſſiſes, or ſeſſions, they may be taken by juſtices 
of peace; which recognizances are to be returned by the 
juſtices zo 1he ſeſſions, or an information lies againſt 
2 Lill. Abr. 417. 

When a recognizance of the peace is made, the condi- 
tion is to be read to the parties bound, calling them by 
their names thus: You A. B. do acknowleage to owe unto Our 
ſovereign Lord King George, Sc. And then it is to be 
ingroſſed on parchment, and the juſtice is to ſubſcribe it 
Dali. 479, 480. In theſe recognizances, the principal is 
bound in double the ſum of the ſureties; and the uſual 
number of ſureties are two, and the uſual penalty 40. 
at leaſt ; tho' if the party be a very dangerous perſon, s 
juſtice may inſiſt on a recognizance of 1000/. penalty: 
Sole 322. 2 8 

ecognizances in general are of ſeveral ſorts; one 
founded on 23 H. 8c. 6. By which ſtatute, the Chief 
Juſtices of the King's Bench and Common Pleas in term 
time, or in their abſence out of term, the Mayor o 
Staple at Weſtminſter, and the Recorder of London jointly, 
have power to take recognizances for the payment 


debts, in this form, Noverint univerſi per Prefſentes 


A. B. and C. D. teneri & firmiter obligari E. F. in cenlun 
libris, Fc. They are to be — 22 — _ — 
nizor, and of the King appointed for tba purpoſe, *** 
— of one of the Chief Juſtices, c. And the oy 
nizees, their executors and adminiſtrators, have the ra 
proceſs and execution againſt the recognizors, as on 
gation of ſtatute ſtaple. 2 ff. 678. #44 
The execution on a recognizance or ſtatute, purſuant , 
23 Hen, 8. is called an ex/en/ ; and the body of the — 
niſor, (if a layman) and all his lands, Cc. into W . 


hands ſoever they come, are liable to the extent; 12 
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t of other perſons in his poſſeſſion) and chattels, as leaſes 
m— — 4 Sc. which are in his own hands, and 
not ſold Bona fide and for valuable conſideration, are alſo 
ſubject to the extent. 3 Kep. 13. But the land is not the 
debtor, but the Body; and land is liable only in reſpect 
that it was in the hands of the cogniſor at the time of the 
icknowledgment of the recognizance, or after; and the per- 
ſon i charged, but the lands chargeable only. Ploud. 72. 

Lands held in tail are chargeable only during life, and 
not effect the iſſue in tail; unleſs a recovery be paſſed, 
when it is as fee-ſimple land: Copyhold lands are ſubject 
to the extent, only during the life of the cogniſor : The 
lands a man hath in right of his wife, ſhall be chargeable 


| but during tbe lives of buſband and wife together; and 


Jands which the cogniſor hath in joint=tenancy with another, 
are liable to execution during the life of cogniſor and no 
longer ; for after his death, if no execution was ſued in his 
life, the ſurviving Joint=tenant ſhall have all; but if the 

niſor ſurvive, all is liable: 2 nf. 673. 

f two or more join in the recognizance, Sc. the lands of 
all ought equally to be charged: And where a cogniſor, 
after he hath entered into a recognizance or ſtatute, con- 
veys his lands to divers perſohis, and the cogniſee ſues exe- 
cution on the lands of ſome of them, and not all : In this 
caſe he or they, whoſe lands are taken in execution, may 
by audita querela or ſcire facias have contribution from the 
reſt, and have all the lands equally and proportionably ex- 
tended. 3. Rep. 14. Ploud. 72. But the cogniſor; or 
his heirs, when he ſells part of his lands, and keeps the 
remainder, ſhall not have any contribution from a pur- 
chaſer, if his land only is in execution. Mid. & 

If there be a recognizance, and after a ſtatute entered 
into by one man to two others ; his lands may be extend- 
ed pro rata, and fo taken in execution. Yelv. 12. r. 

This kind of recognizance may be uſed for payment of 
debts; or to ſtrengthen other aſſurance. Mood 288. If 
a recopnizance is to pay 100 / at five ſeveral days, viz; 
20 / on each day, immediately after the firſt failure of 
payment, the cogniſee may have execution by elegit on 
the recognizance for the 20 J. and ſhall not ſtay till the laſt 
day of payment is paſt, for his is in the nature of ſeveral 
udgments, 1 Infl. 292. 2 Infl. 395, 411. When no 
time is limited in a ſtatute or recog nizance for payment of 
the money, it is due preſently; as in caſe of a bond. 
Law Secur. 61. 

A recognizance for money lent, tho' it is not a perfect 
record till entered on the roll; yet when entered, it is a 
recopnizance from the firſt acknowledgment, and binds 
perſons and lands from that time. Hob. 196. But by 29 
Car, 2 c. 3. no recognizance ſhall bind lands in the hands 
of — ed for valuable conſideration, but from the time 
M inrolment, which is to be ſet down in the margin of the 
roll ; and recognizances, c. in the counties of York and 
Midaleſix, ſhall not bind lands unleſs regiſtered, 2, 5,6 
& 7 Am, Alſo the clerk of the recognizances is to keep 
three ſeveral 'rolls for the entering recognizances taken by 
the Chief Juſtices, c. and the perſons before whom the 
recognizances are taken, and the parties acknowledging 
are to ſign their names 10 the roll, as well as to the recog- 
MZance. 8 Geo. 1. cap. 25. | 

To make a good recognizance or obligation of record, 
the form preſcribed muſt be purſued; therefore they may 


not be acknowledged before any others, beſides the per. | 


ſons appointed by the ſtatutes ; and the ſubſtantial forms 
of the ſtatute are to be obſerved herein. But a recogni- 
2ance may be taken by the judges in any part of England. 
Dyer 221. Hob. 193. | 

Recognizances and ſtatutes are like judgments; and the 


 Cogniſee ſhall have the ſame things in execution, as after 


judgment. The body of the cogniſor himſelf, but not of 

Us heir, or executor,” c. may be taken, tho there be 
„ goods, and chattels to ſatisfy the debt: And if a 

©gnifor is taken by the ſheriff, and he let him go; yet 

1 and goods are liable. 12 Rep. 1, 2. Plowd, 62. 
nd, 273. e 82 ; 

By recogmzances of debt, and bail, the body and lands 
are bound; tho! ſome opinions are, that the lands of bail 
are bound from the time of the recognizance entered into; 
and ſome, that they are not bound but from the recovery 
of the judgment againſt the principal. 2 Leon. 84. Cro. 
Jac, 272, 449. N 1 TS 
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but in C. B. they enter them ſpecially where taken, an 
their recognizances bind from the caption, but thoſe in 
B: R. from the time of entry: In C. B. a ſcire facias may 
be brought on their recognizances either in London or Mid- 
dleſex ; on thoſe in B. N in the county of Middleſex only. 
'2 Salk." 689. 4 Nel. Abr. 1%%/%%hyhQʒ 

A recognizance of bail in C. B. is entered /pecially ; 
the bail are bound to pay a certain ſum of money, if the 
party condemned doth not pay the condemnation, or ren- 
der his body to priſon ; and in B. R. recognizances are 
entered generally; that if the party be condemned in the 
ſuit or action, he ſhall render his body to priſon, ,or pay 
the condemnation money, or the bail ſhall dv it for him. 
E . 

It was formerly a queſtion whether a ca. /a. would lie 
on a recognizance taken in Chancery; but adjudged, that 
immediately after the. recognizance is acknowledged, it is 
a judgment on record; and then by 25 Ed. g. cap. 17. a 
ca. ſa. will lie, #t being a debt on record. 2 Bulſt. 62. 

If a recognizance be made before a Maſter in Chancery, 
for a debt; or to perform an order or decree of the court; 
if the condition be not performed, an extent ſhall iſſue ; 
or a ſcire facias is the proper proceſs, for the recogniſor 
to ſhew what be can ſay why execution ſhould not be had 
againſt him; upon which and a ſcire fac. or two nibils 
returned, and judgment thereupon, the proper execution 
s an-olegit; Wc... Cro; Jac: $5... 

Where a mati is bound by recognizance in Chancery, 
and the cogniſor hath certain indentures of defeaſance ; 
if the recogniſee will ſue . execution on the recognizance, 
the recognifor may come into Chancery, and ſhew /h- in- 
dentures of defeaſance, and that he is ready to perform 
them, and thereon he ſhall have a /cire facias againſt the 
recogniſe; returnable at @ cerinin day; and in the ſame 
writ, he ſhall have a ſuper/edeas to the, ſheriff not to make 
execution in the mean time. New Wat. Br. 589. 

If a perſon is bound in a recognieance in Chancery, or 


his executors may ſue forth an elegrt, to have execution 
of the lands of the recogniſor; and if the ſheriff return 
that the recogniſor is dead, then a ſpecial ſeire facias ſhall 
go againſt the heir of the recogniſor, and thoſe who are 


cognizance entered into. Ibid. 590, . 

One of the beſt ſecurities we have for a debt is the re- 
cognizance in Chancery, acknowledged before a Maſter 
of that court ; which is to be ſigned by ſuch Maſter, and 
afterwards inrolled : And the King may by his commiſ-, 
ſion, give authority to one to receive a recognizance of 
another man, and to return the ſame into Chancery ; and 
on ſuch a recognizance, if the recogniſor do not pay the 
debt at the day, the recogniſee ſhall have an elezit on the 
conufance fo taken, as if it were taken in the Chancery. 
Pratt. Solic. 131. New Nat. Br. 589. or 

In caſe lands are mortgaged; without giving notice of a 
recognizance formerly had, if the recognizance be not paid 
off and vacated in ſix months, the * ſhall forfeit 
his equity of redemption, Sc. 4& 6 . c. 16. 

; Recognizances may be diſcharged by defeazance on con- 
dition, on performance of ſuch condition; by releaſe ; pay- 
ment of the money; delivery up of the recogtiizance, &c. 

See Peace, Statute-merchant, Statute-flapt , and 18 Vin. 
Abr. 163—110, 8 

RECOGNIZ EE, He to whom one is bound in a recog- 
nizance, mentioned in ſtat. 11 H. 6. c. 10. 

RECOGNIZ OR, He who enters into the recognizance. 

RECORD, (Recordum, from the Lat. Recordari, to re- 
member) Signifies a memorial or remembrance, or an au- 
thentick teſtimony in writing, contained in rolls of parch- 
ment, and preſerved in a court of Record, Britton, c. 2. 
It is a writing in parchment, wherein are inrolled pleas of 
land, or common pleas, and criminal proceedings in courts 
of record; and records are reſtrained to ſuch courts only, 
and do not extend to the rolls of inferior courts, the regiſ- 
tries of proceedings whereof are not properly called record. 
1 Infl, 260. 2 Lill. Ar. 418. There are three. kinds of 


niſterial record on oath, being an office or inquiſition found ; 
and a record made by conveyance and conſent, as a fine, or 


a deed inrolled. 4 Rep. 54. But it has been held, that a 
5 deed 


In B. R. all recognizances are entered as lalen in cook | 


other court of record, and N the recogniſee dieth ; 


tenants of the lands which he had at the day of the re- 


records, viæ. a judicial record, as an attainder, Sc. a m- 


% 
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deed 8 4 dectet in Chancery inrolled are not #2- 
cords, but a deed | 
ference between a record and a thing recorded; 2 Lill. 421. 
Records being the rolls or memerials of the judges, im- 
port in themſelves ſuch incontroulabit verity, 
mil of no proof or averment to the contrary, inſomuch that 
THEY ARE TO BE TRIED ONLY BY THEMSELVES; 
for otherwiſe there would be no end of controverſies; but 
during the term wherein any judicial act is done, the roll 
is alterable in ſbat term, as the judges ſhall direct; when 
the term is paßt, then the record admitteth of no altera- 
tion, or proof that it is falſe in any inſtance. 1 2ſt. 260. 


4 15 52. | 

fatter of record is to be proved by the record itſelf, 
and not by evidence, becauſe no iſſue can be joined on it 
to be tried by a jury like matters of fact; and the credit 
of a record is greater than the teſtimony of wirneſſes. 21 
Car. B. R. Tho' where matter of record is mixed with 
matter of fact, it Hall be tried by a jury. Hob. 124. 

A man cannot regularly aver againſt a Record; yet a 
jury ſhall not be eſtopped by a Record to find the truth 
of the fat: And it was adjudged that on evidence, it is 
at the diſcretion of the court to permit any matter to be 
ſhewn to prove a Record. 1 Yer. 362. 
r. 48, 49. | 

A Record may be contradictory in appearance, and yet 


be good: And tho? it hath apparent falſhood in it, 1 is 


not to be denied; but a Record may in ſome caſes be avoid- 
ed by matter in fact. Sty/t's Reb. 281. Co. Lit. 3 Cre. 


it they ad- 


18. 3 Nelf. 


and a decree recorded; and there is a dif- Rep 


make it 


Lev. 211. 3 


felony to take away, or avoid any Record, Sc. 2 Rall 
„81. 1 Hawk. P. C. 1139. | 

The court will not ſupply a blank left in a Record, to 
perfect, hen before it was defective; as this 
would be 10 mate a Record, which is not the office of the 
court to do, 3 of them. 2 Lill. Alr. 420. If 
a ſubſequent R hath any elativfi/ to one that is pre- 
cedent; in ſuch caſe it , apjitar in pleading, Sc. to be 
the ſame. without any variation: 3 Law. gog. 


Where Records are pleatled, they tnuſt bo hen; and 


one may not plead any Record, if it be not in the fame 
court where it remaineth, unleſs he ſhiew it under the 
2 Seal of = pA denied: _ of Record muſt 

ſpectrally pleaded. Bro. cap. 20. 2 Cro. 560. 10 Rep 
92. 5 Rep; 218. Sy 22. And Records are oP 
pleaded intire, and not part of them, with am inter alia 
referring. to the Record; and ſo ſhould a ſpeeial verdict 


find a Record, unlefs à judgment be pleaded, or you de- 
clare on a judgment in a ſuperior court, when the plan- 


tif fay reruperavis generally; but not in an inferior 
— 1 there all the — muſs be ſet forth — 
eularly. Mich. 22 Car. B. R. 

When a Record is pleaded, it is to conelude prov! pate: 
per Necordum, or the other fide may anſwer Nul tel Record, 
but. this being only matter of form, may be ſometimes 
helped by a general demurrer; and writs are matter of 
Record, but they need not be fo pleaded. 1 Sake. 1 
elj; Abr. 49. If a record is to be read in 
court, the counſel at the bar muſt open the effect of it, 
after read by the cler of the court, by cuſtom and pradtiee, 


329. Hett. 20. 
2 The judges cannot judge of a Record given in evidence, 
if the Record be not exemplified under /tal : But a jury 
may find a Record altho it be not fo, if they have a copy 
proved to them, or other matter given in evidence ſuſfi- 
cient to induce chem to believe that there was ſuch a re- 
cord. 2 Lill. Abr. 421. By ſtatute, judges may reform 
defects in any record, or 6, or variance between 
Records, Fe. And a Record exemplified or inrolled may 
LT for variation from the exemplification, Stat. 
8 H. 6. N 
A Record of an iſſue made up ready for trial of a cauſe, 
om motion and leave of court, may be amended fo as not to 
deface the Record; and notwithſtanding it be entered for 
trial, on paying coſts to defendant : But the court will 
not give leave to amend it, if it may not be done with- 
out defacing or much altering the Record. 2 Lill. 420. 
B. R. will amend a Record removed thither out of C. B. 
and alſo Records removed out of inferior courts, as to 
faults and miſpriſions of clerks, which are adjudged 
amendable by the ftatutes of jeofailes ; tho' formerly B. K. 
would not amend Records out of inferior courts, but the 
law in this caſe is now altered by the Stal. 4 and 5 Ann. 
2 Lill. Abr. gar, 422. 6 | 
If the tranſcript of a Record be falſe, the court of B. R. 
will, on motion, order a certiorati to an inferior court, to 
certify Bow the Record is below ; and if it be on a writ of 
error on a judgment of the Common Pleas, they will grant 
a rule to bring the record out of C. F. into this court, and 
then order the tranſcript to be amended in court, according 
to the roll in C. B. And a Record cannot be amended 
without a rule of the court, grounded on motion. Did. 
Where a Record is fo drawn, that the words may re- 
ccive a double conſtruction, one to make the record good, 
and another to make it erroneous, the court will interpret - 
the words that way which will make the record 5 AS 
being moſt for the advancement of juſtice : So if a letter . 
of a word in a Record be doubtful, that it may be taken | the plaint is in another court, neither plaintiff or 
for one letter or another, the court will conſtrue it to be ant can remove it without cauſe. '##vod's Inft. 572. 
that letter which is for 3 the Record. See 1 Co. If a plea is diſoontinued in the county, plaintiff or de- 
161. 2 Co. 119, 153, 244, &c. | fendant may remove the plaint into the Common Pleas of 
A Record that is rafed, if ! remains a good Re- King's Benth by  Recordare, and it fhalt be good, and 
cord notwithſtanding the razure; but he who raſed it is | phaintiff deelars on the ſame, und the court hold plea 
net to go unpuniſhed for his offence. Mich. 1649. And ] thereof, Nat. Br. 158. 
in'eaſe of a razure in a judgment, done by practice 10 bin- The form of this writ in the Regiſter is, E- Recordum 
der execution, the Record hath been ordefed to be amended, lud habeas, &c. But in a Recordare to remove a 
and a ſpecial entry thereof to be made; but tho? the Re- | out of the court of antient 'demeſme, the writ ſhall fa), 
cord by this means be made perfect, the offender may be | Loquelam & procqſam, dec. Aud there is a writ to 
indited for felony; for not only ſuch an alteration where- | a- Record, &c. to an higher cout at Heſtminſitr, called 
by a judgment is actually reverſed, but allo fach whereby it | Rerordo (g weittendis. Fab; Reg. Orig. By ie 
is reverfable, whethef it be or be not afterwards amended | uſual writ recordare,. che fo riff & commun, in bi full 
by the court, is within the act 8 H. 6. c. 12. making it I court, to cauſe to be recorded the plea which is in ibe = 


'tho' the court may ſuffer it to be read afterwards if they 
pleaſe; and after reading, &c. it is then by rule of court 
ordered to be fet down for a conßlium. 2 Lill. Abr. 421. 
Records certified out of inferior courts, on writs of error, 
and the nts on ſuch Records are to be entered in 
B. R. for until then the Records are not perfected: And 
if a Record once comes into B. R. by writ of error, i 
never goes out again; but a tranſeript of it o to the 
Houfe of Lords, on a writ of error 1 422. 
Writ of error ves the Record; but the original is no 
part of it. 70 Chet. 164. A Record cannot be fe- 
moved by writ, of  erfdr, until the judgment in that Re- 
cord is entered: And when and how a Record may be re- 
moved; and where and how remanded; ſee 2 Cro. 206. 
2 Brownl. 145. 
; Arttornies are to enter the whole Record on the roll, 
after a cauſe is tried, before the next term after the trial, on 
pain of 203. That the Record may be ſſ to the next 
term, if there be cauſe, and the client be not delayed. Hl. 
1649. Juſtives of aſſiſe, gaol- delivery, &c. are to ſend all 
their Records and proceſſes determined to the Exchequer 
at Mfichutimas in every year; and the Treafurer and Cham 
| berlains, on ſight of the commiſſions of ſuch juſtices, are 
to receive the Records, &c. under their ſeals, and 
keep them in the Freafury. Stat. 9 Ed. 3. c. 5. Record 
of a Cauſe made up for trial, fee Trial. ; 
RECORDARE FACIAS LOQUELAM, Is a writ di- 
rected to the ſheriff to remove a cauſe depending in an iſ- 
ferior court, to the King's Brncb or Common Pleas, and it is 
called a Recordare, becauſe it commands the ſheriff to make 
a Retord of the ings in the wrt, and 7h: 
to ſend up the cauſe. #. N. B. 71. 2 Inft. 339. 
This writ is in the nature of a tersiorart; on which 
plaintiff may remove the plaint, in the county- ut, 
without cauſe , but defendant cannot receive it wilban 
canfe ſhtwn in tbe writ, as on a plex of freehold, S. If 


** 
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*, 
* 
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e-the juſtices a. Weſtminſter the day, Sc. under the /eals, 
2. 222 the ſaid parvies appoint the ſame. dey, that 
be then there 10; „** 
K. un. — 195. 5 3 . e 
Black OR DER. ͤ ᷣ Is a perſag whom the mayor 
and other magiſtrates of any city or town corporate, hav- 
ing juriſdiction; and a, court of record. within their pre- 
ive by the, King's grant, alſociate unto them for flair 
better direction in matters of juſtice, and proceedings accor- 
ding to law ; therefore he is generally a counſellor or other 
perſon experienced in the las. 147 
The Recorder of London, is one of the juſtices of oyer 
and terminer ;, and a juſtice of peace of the: guorum for 
putting the laws in execution for preſervation of the peace 
and government of the city: And being the mouth of the 
city, he learnedly delivers the ſentences gndjudgmetug of 
the courts therein; and alſo certifies and records the: city- 
cuſtoms, Sc. Chart. K. Charles 4. 1 Inft: 288. 
is choſen by the Lord Mayer and Aldermen ; and attends 
the buſinels of the city, on any warning by the Lord 
Mayor, &c. e 
RECOVERY, (Recuperatio, from the Fr. recouurer, re- 
cuperare,) Signifies (in a legal acceptation,) obtaining any 
thing by judgment or trial of law, as vidio doth among 
the Croihans. There is a true recovery, and a feighned 
one. A true recovery is an actual or real recovery, of 
any thing, or the value thereof, -by judgment; as if a 
man ſue for any land, or other thing moveable or im- 
moveable, and have a verdict or judgment for him, A 
feigned recovery is (as the Civilians call it) Quedam fitio 
juris, à certain form or courſe ſet down by law to be ob- 
ſerved, FoR THE BETTER ASSURING LANDS OR TENE- 
MENTS : And the effect thereof is (according to #eft, Sym. 
par. 2. tit. Recoveries, /. 1.) to diſcontinue and deftroy eftates- 
tail, remainders and rever fions,. and to bar the intajls thereof. 
And in this formality are required three perſons, viz. the 
demandant, tenant and vouchee, The demandant is he who 
brings the writ of entry, and may be termed the recoveror. 
The tenant is he againſt whom the writ is bro and 
may be termed the recoveree. The voucher is he whom the 
tenant vouchethy, and calls to warranty for the land in de- 
mand. A recovery with double voucher is, where the te- 
nant voucheth one, iubo voucheth another, or the common 
vouchee. And a recovery with treble voucher is, where 
three are vouched. | | 
But to explain this point a little more: A man who is 
deſirous to cut off an eſtate-tail, to the end to ſell, give, 
or deviſe it, eauſeth a feigned writ of entry ur 4 gelle en 
le poſt, to be brought for the lands the intail of which he 
intends to eut off, and in a feigned count or declaration 
thereon made; pretends he was diſſeiſed by hind, who by 
a feigned ſine or deed of E and ſale is named and 
ſuppoſed to be tenant of the land 


covered by him who brought the writ, and Judgment is by 
| poſſeſſion o* pg — 
the t 
demanded, and that the tenant fol progres the value of 
the lands againſt the lands of the voucber. This feigned 
recovery is allo called 2 common recovery, becauſe 7! 15 4 
beaten and common to the end for which it is appoint- 
ed, viz. to aut off the eſtates above ſpecified. But a true re- 
very is as well of the value as of the thing: For example, 
if 1 bay land of Another with warranty, which land a 
third perſon afterwards; by. ſuit of law recovercth agaiaſt 
me, have my remedy againſt him who ſold it me, to re- 
cover in value, that is, 


exchange. F. N. B. 
, recovery in 


oy felemu judgment ; and judgments, whether ob- 
after a real C 


whether; progeuneed. on his. default or. feint plea, had 
* lame efficacyito bind the right of the land in WE 
of ungh law, and from 


opportunity of making uſe of the, derifions 
their own — or to the eos 


unt bitten A; and B. % Nc, Hnd have that record be- 0 


R 2 4 


i ters, wh th in a ks eager he cho 
— 2 intereſted in 
2A. 75, D / a35-41 

nend in that plea, as ſpall be juſt, &c. See For whillh theſe recoveries, were.goyered by the ſid} 

| rules of the Common laws parti 


land for which it was brought. 


, pazticular tenants, as tenant. 
| after -polhbility of iſſue ex- 
pact, and for life. only 4 all thoſe who. had made leaſes, 
r years, and thoſe. whole wives Were intitled to dower, 
often took advantage of them, and by felling the lands, 
and ſuffering their purchaſers to recover them, thereby de- 
feated the right o& thoks in remairider or reverſion, Ac. 
which were inconveniencies fo great, that it was thought 
nhecęſſary to provide againſt them by politive laws; as ſtat. 
Weſt. 2. c. 3. which makes-proviſion for him in reverſion, 
againſt the recoveries ſuffered. eithet by the tenant in 
dower, by the courteſy, or in tail after poſſibility of iſſue 
extinct, or for life; and by the qth chapter of this Range, 
the wife is ſecured as ta ber deer ; and the ſtatute © 
Glouceſter, c. 11, and fas. 5 & gi Hen, g. have eſtabliſhed 
the right of termors, and enabled thera to a ſuch r 
coveries. See Cn. Lit. 104. Kel 109. F. N. B. 468. 
Plow. 57. Dr. & Sud. 45. N 
But there is no expreſs proviſion. made by any ſtatute 
to preſerve the intereſt of the iſſue in tail, or of him in 
reverſion, againſt a recovery ſuffered by the donee, yet it 
ſeems to have been for two hundred years after the ma- 
king the ſtatute de dams, that they were protecled by that 
ſtatute; therefore we find no expreſs reſolution, where 
ſuch recovery. was allowed to bar the iſſue in tail, or 
thoſe. in remainder or reverſion, till the reigns of Ed. 4: 
and H. 7. tho' in ſome caſes the donee in tail was al- 
lowed to charge the intail, and even to har it. See 1 Roll. 
Ab. 342. Co. Lit. 343; io G. 37. Plow. 436. 2 Ja. 
335. Co. Lit. $74. _ 4 Leon. 132, 133. Ses Efate-tail. 
When theſe , recoveries were eſtabliſhed as 
conveyance, ard the be 


in dower, courtely, in tai 


common 
| t way of 4-2 the iſſue in 
tail, and thoſe in revetſton or remainder, the tenant for 
life n to apply them once more to the prejudice 
of thoſe who the inheritance; and tho“ the former 
ſtatutes gave thoſe who had the inheritance a remedy, 
yet the proviſion made by them being tedious arid ex- 
penſive, it was thought proper to make. the. 22 H. g. c. 
31. which declares all ſuch caumnons. recoveries againf 
the particular tenants to be woid in reſpef to him in re- 
verfion or remainder ; and tho? the judges very reaſonably 
determined recoveries againſt that gs by be not only void; 
but @ forfeiture of the particular eſtate; becaufe it was 
a manner of conveyance as much known at that time as a 
fine or feoffment, therefore by parity of reaſon ought to 
have the ſame operation; yet that ſtatute did not fully an- 
(wer the end for which it was made. Cp. Lit. 356. a. 1. 
Co. 15. Laugh. 51. * | 
For if A. had been tenant for life, and made a leaſe 
for years to B. and B. had made a feoffment in fee, if the 
feoffee had ſuffered a recovery, and vouched the tenant 
for life, this was no void recovery within the ſtatute ; be- 
cauſe A. the tenant for life was not ſeiſed at the time of 
the recovery; for the feoffment of the termor was a diſſeiſin 
to A. and him in reverſion ; and the ſtatute makes re- 
coveries of tenants for life in poſſeſſion only void againſt 
8 1 * the reverfim Taen belongs. 10 C. 45. 4. 
O. Lit; 362. N 1 
Yet ice tenant for life. bargained and ſold his land 
in fee by indenture inrolled, and the bargainee ſuffered 
a recovery, and vouched the .bargainor, this was a void 
recovery, and a forfeiture. within the 32 H. 8. ſor tho 
the bargain and ſale was of the inheritagce, yet it paſt 
only an eſtate for lit of ibe bargainer, ' which was the 
greateſt eſtate he could lawfully paſs, . conſequiently the 
ogy <3. was. 7 1 77 f 3 the bargainee oy 
a legal tenant for life iu 3 u, the recovery againſt 
bien, tho with a voucher of we bargainor, "mas. 
within that act againſt him in reverfion;. whoſe reverſion 
was not turned to a right as in the fotmer caſe of a difſei- 
fin. . 1 Co. 15: 1 Leon. 188. | 1 
But the former defect was cured by 14 Eliz: which de- 
res all recoveries (had by agreement of the parties, or 
by. covin) againſt tenant for lite, of any lands whereof he 


is ſo ſeiſed, or againſt any other with voucher over of 


ors 10 br veid, as agaigſt- the reverſiavers and heir 
f | Theſe 


REC 


Theſe ſtatutes made no proviſion for reverſions or re- 
mainders expeFant on eſtates- tail; therefore if there be 
tenant for life, remainder in tail, remainder in fee,' and | 
tenant for life ſuffers a recovery, and vouches the re- 
mainder-man in tail, who vouches the common vouchee ; 
this is ſo far from beinga void recovery within thoſe ſtatutes, 
that the reverſion in fee is attually barred by it; for the 
intended recompence, which the remainder-man in tail 
is to have againſt the common vouchee, is to go in ſuc- 
ceſſion, as the eſtate-tail would have done; and it can't 
be a covinous recovery within the act, becauſe the re- 
mainder in tail joined in it, who may at any time ſuffer 
ſuch a recovery to deſtroy the remainder in fee, 10 Co. 
39. 5. 45. Co. Lit. 362. a, 3 Co. 60. 5. Cre. Eli. 562. 
Moor 6go. Cre. Elix. 570. | 5 | 
Theſe common recoveries were no ſooner allowed by 
the judges to bar eſtates- tail, but men began to improve 
them into a common way of conveyance, and to declare uſes 
on them, as on fines and feoffments. Hence it is, that the 
ſtatutes, which provide againſt any alienations or diſconti- 
nuances of particular tenants, provide at the ſame time 
againſt their recoveries; thus 11 H. J. c. 20. declares all 
recoveries, as well as other diſcontinuances by fine or 
feoffment of women tenants in tail, of the gift of their 
huſbands, or their anceſtors, to be void; ſo a recovery 
againſt huſband and wife of the inheritance of the wife, 
without any voucher, is declared to be void within 32 
H. 8. c. 28. tho' the ſtatute ſays, * ſuffered or done by the 
huſband ,” for this, like a feoffment by baron and feme 
in ſubſtance, is the act of the baron only; and ſo within 
the ſtatute, but a common recovery ' ſuffered by a feme 
covert, where her huſband joins with her, is good to bar her 
and her heirs. Doc. and Stud. 54. Co. Lit. 326. a. 8 Cv. 
72. 2 Inft. 342. 2 Roll. Abr. 205. 10 Co. 43. . 

1. Mbo may ſuffer a recovery; of what things a recovery 
may be ſuffered, and by what dt 4 | + 8 
2. What eſtales and intereſts may be barred by a common 
recovery; and of ſingle and double voucher. © 
3. Of erroneous and void recoveries, who may avoid them, | 
* by what method, © | | 
1. bo may ſuffer a recovery; of what things a recovery 
may be ſuffered, — what mY ba ts 
When recoveries were improved into a common way 
of conveyance, it was thought reaſonable that thoſe, whom 
the law had judged incapable to act for their own in- 
tereſt, ſhould not be bound by the judgment given in 
recoveries, tho” it was the ſolemn act of the court; for 
u here defendant gives way. to the judgment, tis as much 
his voluntary act and conveyance, as if he had transfer- 
red the land by livery, or any other act in pars, there- 
fore if an infont ſuffers a recovery, he may reverſe it, as he 
may a fine by writ of error, during bis minority; and this 
was formerly taken for law, as well where the infant ap- 
peared by guardian, as by attorney, or in perſon ; but 
now the diſtinction turns on this point, that if an infant ſuf- 
fers a recovery in per/on, tis erroneous, and he may reverſe 
it by writ of error; but even in this caſe be writ & error 
muſt be treught during bis minority, that bis infancy may be 
tried by the inſpect ion of the court, for at his full age it become; 
obligatory and unavoidable, yet in caſe of neceſſity, the court 
þas admitted the infant to appear by guardian, and to ſuf- 
fer a recovery, or come in as vouchee; but this too is ſeldom 
allowed by the court; and on emergencies, when it tends 
to the improvement of the infant's affairs, or when lands 
of equal value have been ſettled on him, and theſe re- 
coveries have been allowed and ſupported by the judges, 
the infant could not ſet them aſide or ſhake them; beſides, 
if ſuch recoveries be to the prejudice of the infant, he 
has remedy for it againſt his guardian, and may reim- 
burſe himſelf out of his pocket, to whom the law hath 
committed the care of him. 1 Bul. 235. 2 Roll. Abr. 
395. Co. Lit. 38 1. 5. 10 Co. 43. 1 Rall Abr. 731, 742. 
1 Sid. 321, 322. 1 Lev. 142. 2 Saund. 94. Cro. 4 


471. Hob, 169. Co. Car. 30). 5 Mod. 209. But 10 
Co. 43. and 2 Rull. Abr. 395. cont. See 2 Salk. 567. And 
4 Lern. 461. | = | e 


It an infant ſuffers a recovery, and 


it ſeems be may e 


reverſe it aArrER bis full agr; becauſe 


here it may be diſcovered, whether he was within age 
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when the recovery was ſuffered, becauſe it may be tried pry 
pais; whether the warrant of attorney was made by him 
when an infant. Sid: 321. 1 Lev. 142. 2; © © 1 

A recovery; as well as a fine by a feme covert, is 
— to bar her; becauſe the prætipe in the recovery an. 
wers the writ of covenant in the fine to bring herginto court, 
where the examination of the judges deſtroys the preſump- 
tion of law, that this is done by the coercion of her huſ- 
band, for then tis 8 would have refuſed her. 
10 Co. 43. 4. 2 Roll. Abr. 3h99. A: 

Recoveries, being now ſettled as COMMON: ASSURay- 
CES to eſtabliſh men in their purchaſes, are very much 
favoured by the judges, and not compared to judgments in 
other real actions or adverſary fuits: 2 Inſt. 353. Poph. 
r e 

So if a man be ſeiſed of a reputed manor, which 
really is no manor, and he ſuffers a common recovery of 
this by the name of a manor, this is a good recovery 
of the lands which conſtituted the reputed manor ; tho 
ſtrictly ſpeaking there is no manor: recovered, becauſe the 
law ſupports this, as all other conveyances, according to 
the intention of the parties; for it would be ſevere to va- 
cate this conveyance, when the purchaſer recovered them 
by the aſſent of the vendor under ſuch a denomination, 
2 Roll. Abr. 296. 6 Co. 64. 2 Roll. Rep. 67. 2/m, 
32. S. P. See Cro. Eliz; 524,707. and 1 Keb. 591, 691, 
cont, | . n 
So if a recovery be ſuffered of a manor with its appur- 
tenances, lands which have been reputed paitel of the 
' manor ſhall paſs; for 'tis but equitable, * guod voluntas 
Domini volentis rem ſuam in alium transferre rata habeatur, 
and tho” the recovery does not mention the lands reputed 
parcel of the manor, but only the manor itſelf, yet this 
was ſupplied by the indenture which was of the manor, 
and all lands reputed parcel thereof, and tho' occupied 
together but two years. 1 Sid. 190. 1 Lev. 27. 1 
Keb. 591, 691. 2 Med. 225. S. C. between Thym and 
Tun; and note, that in all the books which report this 
| caſe, tis ſaid,” that as to Sir Meyle Finch's cafe, (which 
ſee 6 Co. 33.) all the judges of' England gave their opi- 
nions under their hands, that the lands in reputation, be- 
longing to that manor ſhould not paſs; but that Coke, at- 
ter he was made Chief Juſtice, got it adjudged other- 
wiſe, and ſo it hath been held ever ſince; and well it was 
that it was fo adjudged, becauſe many ſettlements depend- 
ed thereon. | | 

If a man having a third part of a manor ſuffers a re- 
covery of a moiety, this is good to paſs his intereſt in the 
third part; for where the words of a conveyance (which 
a recovery is agreed to be,) contain more than the gran- 
tor can convey, it would be an unreaſonable interprets- 
tion to make this void and entirely uſeleſs, when hey ar! 
ſufficient to convey ſo much as he might lawfully paſs; ſo 
if the recovery had been in this caſe, of the third part of 
the manor, by the name of the moiety, part and purparty 
of the manor, this had been good for the whole third part, 
and not only for a moiety of the third part. Cro. Car. 109, 
ä | 

In ejectment a ſpecial verdi&t found, that there was a 
pariſh of Ribion, and the vill of Ribton, but the — 
of equal extent with the former; and that J. S. was ſeiſe 
of land in tail in the pariſh, but not in the vill; and 
bargained, and fold the land in the pariſh of Ribton, 
with covenant to levy a fine, and ſuffer a recovery to " 
uſes in the deed ; but the fine and recovery were only 
the lands in Ribton; the queſtion was, Whether this re- 
covery would ſerve for the land in the pariſh of _—_ 
the court, in favour of common recoveries, extended t 7 
recovery to the lands in the pariſh of Niblon; becau 
the verdict found, that he who ſufftred the recovery ha 
no lands in the vill, 'conſequently that the recovery * ix 
be void, if not extended to the pariſh; and tho' panne 
are not ſo ancient as vills, and therefore till lately were 3 
ver inſerted in writs, yet now they are, and the law tn 
notice of them. 2 Vent. 31, 32: 1 Med. 250. and 2 — 
233. S. C. But for this fee” Hut. 105. —— wy 
269. 2 Roll, Abr 20. Cro. Jae! 120, 574; 1 Mod % 
2 Mod. 4). 1 Vent. 143, 170. 1 Mad. 78. 5 — 
802, 821, 848. Otten 60. and 2 Mod. 236: which 


againſt” this caſe, but is reconcilable with this diverſity 
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in thoſ there were lands on which the fine might 
— * lands in the vill of nar 2 ta- 
f the pariſh of Sireet to carry the lands in Malton, 

n K | of — but here if thoſe in the pariſh ſhould 
not pals, there were no other to paſs. 4 


> What eſtates and interefts may be barred by a common 
recovery; and of fingle and double voucher. | 


In reſpect to eſtates· tail, and barring wen, recove- 


* 


ry, what is principally to be regarded is, that there muſt 


legal tenant to the præcipe at the time of the writ 
— or at the return; for ſince eſtates· tail are on 
barred on account of the intended recompence which is to fol- 


low the deſcent of the tail, where there happens to be no 


tenant to the præcipe, the defendant can really recover 
nothing; conſequently the 1 tenant can have no 
recompence in value agai vouchee, for that is only 
given againſt the vouchee in conſideration of what the te- 
nant loſt. Hob, 262. e OATS” Ron 
As if there be tenant for life, remainder in tail, fe- 
mainder in fee, and tenant for life with the remainder 
in tail ſuffer a recovery, with voucher over, this ſhall not 
bar the remainder in tail, nor the remainder in fee; be- 
cauſe the remainder-man in tail was not tenant to the pre- 
cipe, conſequently could not have the intended recom- 
pence, becauſe that was given in lieu of the eſtate reco- 
vered, which was no greater than the eſtate for life, he 
only, being legal tenant to the præcipe. 1 Roll. Abr. 395. 
Dyer 352. Cro. Eliz. 650, Moor 255, 256. 

In a writ of error to reverſe a common recovery, the 
tenant to the præcipe was made by a fine, the recovery 
was ſuffered, and the fine reverſed ; yet it was held a 
good recovery, for there was a good tenant to the precipe 
at the time. 2 Salk. 568. 

If a manor be given to a man and a woman, and the 
heirs of the bedy of the man begotten on the woman, and 
they intermarry, and then the huſband ſuffers a: recovery 
of the whole manor ; this is good for a moiety, becauſe 
the gift being made before marriage, they had each an un- 
divided moiety, which they may transfer, but the recovery 
can operate but for a moiety, becauſe the huſband only 
was tenant to the præcipe, conſequently the demandant 
only could recover his intereſt in the manor, which was 
but a moiety. Moor g5. | 

If lands are given to a man and his wife, and the heirs 
of the body of the huſband, and a recovery is had againſt 
him only, this recovery will neither bar the reverſion nor 
the tail; for the recompence being to go in ſucceſſion, 
as the eſtate which the tenant loſt would have done, the 
huſband could not loſe all the land, becauſe. he was not a 
legal tenant to the whole, his wife being joint-tenant with 
him who was no party to the writ; nor could the recovery 
be good for a moiety, becauſe there are no moieties be- 
tween baron and feme, but both are conſidered as one 
perſon in law; but if the huſband had levied a fine, and 
the conuſee ſuffered a recovery, and vouched the huſband, 
who vouched the common vouchee ; this had been a good 
bar of the intail, for there the huſband came in to defend 
the eſtate-tail, which the wife was a ſtranger to, and the 

which he recovered over is a recompence for the 
cltate-tail, which he only had a right to without the feme, 
and which the law gives — a power to diſpoſe of. Moor 
210. 3 C. 5. 2 Roll. Abr. 295. 4 Leon. 93. 1 And. 
162. 2 Salk. 568. 
. In gectment, on ſpecial verdict the caſe was, A. ſeiſed 
in fee of the lands in queſtion hath iſſue B. his eldeſt ſon, 
C. his ſecond, and D. his third ſon ; on a marriage in- 
tended between D. his oungeſt ſon and one E. before 
marriage covenants to ſtand ſeiſed to the uſe of himſelf 
bor life, remainder to P. and E. and the heirs male of 
their two bodies, remainder to D. and the heirs male of 
body, remainder to C. and the heirs male of his body, 
=mander to B. and the heirs male of his body, the re- 
mainder to his own right heirs; A. dies, a precipe is 
ee againſt one Upton as tenant of the freehold, and 
de console the return of the writ, D. by bargain and 
conveys the land to Upton and his heirs, and the deed 
ws rolled after the return of the writ, and within fix 
ths; Upton vouches D. only without bis wife, and a 


* * 
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* 
- © 


| xcovery was ſuffered to the uſe of D. and hi} 
heirs; then E. dies, and after DO. dies without iſſue male, 
having iſſue four daughters, and between them and C. 
in remainder was the queſtion; what was barred by this 
| recovery. , 1ſt, It was agreed-on both ſides, that here was 
| 2 good tenant to the precipe; the bargain and ſale being 
| made to Upon before the return, yet it being inrolled in 
| due time, the freehold was in Upton ab initi, 2dly, That 
this ſettlement being made before marriage, when the huſ- 
band and wife took by moieties and not by intierties, rhe 
buſband had abſolute power over bis own moiety, therefore 
for that the recovery was an abſolute bar, wherein this 
differs from the caſe of Owen and Morgan, 3 Co. g. where 
they took by intierties. gdly, That this recovery was 
no bar to the other moiety of E. becauſe ſhe was not party, 
but her eſtate⸗ tail in that continued untouched; tho? it 
waz urged alſo to be a bar for her moiety, ſhe dying firſt, 
and fo her huſband in as ſole tenant of the whole ab 14 
#0, and that during the coverture the huſband had power 
to make a good tenant of the whole; but the court held 
otherwiſe. gthly, It was held, that the eſtate-tail to 
Di and E. being determined, the remainder to D. in tail 
male general, and all the other remainders depending 
reon were barred abſolutely by this recovery; for D. 
coming in as vouchee, comes in privity and repreſenta- 
tion of all the eſtates he hath. or had, conſequently he 
comes in repreſentation of the remainder to himſelf in tail 
male general, and then the recompence in value goes to 
that, and alſo to all the other remainders depending 
thereupon, and by conſequence all are barred by the re- 
covery: 3 Lev. 107. | 8 
Tenant in tail, in conſideration of his ſon's marriage, 
covenants to ſtand ſeiſed to the uſe of himſelf and his heirs 
fill the marriage, and then to the uſe of himſelf for life, 
and after to the uſe of his ſon and to the heirs of his body, 
and ſuffers a common recovery with ſingle voucher to this 
purpoſe, and then dies without iſſue; this recovery did 
not bar the remainder expectant on the eſtate- tail, for the 
covenant had changed the eſtate- tail into a fee, conſe- 
gy the recompence could not be in lieu of the intail, 
ince the tenant to the præcipe was not ſeiſed of the eſtate= 
tail at the time of the recovery ſuffered. Yelv. 51: ſee 2 
Salk. 619. which ſeems contrary. | 
A. tenant for life, remainder to B. in tail, the remain- 
der to C. in fee, 4. and B. join in a fine come ceo, &c. to 
a ſtranger, who renders it to A. for life, remainder to B. 
and his heirs; afterwards A. and B. ſuffer a recovery with 
ſingle voucher to the uſe of B. and his heirs; this reco- 
very did not bar the remainder in fee, becauſe by the render 
they were ſeiſed of a new eſtate, and B. was not either 
tenant in poſſeſſion, or ſeiſed in right of the intail ; conſe- 
quently the recompence being given in lieu of the eſtate 
recovered, the tail could not be docked, nor the remain- 
der man barred by this recovery, becauſe the tenants to 
the præcipe were not ſeiſed of it at the time of the recovery 
ſuffered. Cro, Eliz) 807. Moor 634. 
As to the ze of the ſingle and double voucher, it is 
to be obſerved, that the tenant who loſes the land has, 
on his vouching over, a recompence in value adjudged 
againſt his vouchee, which is to go in the ſame ſucceſſion 
as the land recovered would have done : Now a reco- 
very with ſingle voucher is ſufficient to bar an eſtate- 
tail where the tenant in tail is tenant to the præcipe, and 
ſeiſed of the lands in tail at the time of the precipe 
brought againſt him, for the recompence in value muſt 
follow the deſcent of the land which he loſes, and when 
that proves to be the eſtate-tail, then the iſſue is ſuppoſed 
to have an equivalent for it, conſequently not preju- 
Son by the recovery; but becauſe a ſingle voucher can 
bar only the eſtate which the tenant is ſeiſed of at the 
time of the precipe brought, and not any right which 
he hath, it was found neceſſary. to admit the uſe of a 
double voucher ; for if ſuch tenant in tail diſcontinue the 
tail, and take back an eſtate or deſſeiſe the diſcontinuee, 
a recovery againſt him with a voucher over could not bar 
the eſtate- tail; for be recompence comes in lieu of the land 
recovered, which was the defeaſible eſtate, conſequently 
the iſſue has nothing in value for the eſtate- tail, without 
which he cannot be barred. Bro. tit. Recovery. Yelv, 51. 
3 Co. 5. Mor 256. | 
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But if in this caſe tenant in tail after diſſeiſin had either 
by fine, or releaſe, made à tenant to the præcipe, and 
came in himſelf as vouchee, 'and then vouched over the 


common vouchee ; this double voucher had been ſufficient] as where he is ſeiſed of the land and tenant to the 


to bar the tenant in tail and his heirs of every eſtate 
Winch he was at any time ſeiſed; for when the tenant 
in tail comes in as voucher, tis preſumed he will, and he 
has an opportunity to ſet up every title he had, to defeat 
the demandant ; and ſihce what he offered was not fuf- 
ficient to bar demandant, the court takes it for ted, 
he had no other title than what he ſet up, therefore will 
give him but one recompence for all. 3 Co. 6 b. Plow. 8. 
Co. Eliz. 562. Poph. 100. Moor 365; Hob. 263. 

Thus if A. be tenant for fe, remainder to B. in tail, 
and a ſtranger diſſeiſes A. and enfeoffs F. if a præcipe be 


R K © 


recompence for all his titles; conſequently if he be the 
perſon Who really loſes the land, he ought in reaſon 0 
reverſe the recovery, as well where he comes in as vouchee 


Precige. 
1 Roll. Abr. 742. 1 Lev. 142. 
II tenant in tail within age comes in as vouchee by at. 


. . . 


torney in a common recovery, he in remainder aff 
this for error, for he is party in intereſt to the we A 
and where a man's intereſt is bound by another's a&, 'tis 
| but reaſonable he ſhould be allowed to free himſelf from 
the miſchief by taking advantage of any etror in it, 1 
| Roll. au ISB, 796. FO 

| If A. 'be-renant in tail, remainder to B. and A. ſuffers 
an erroneous recovery, and the common vouchee releaſ:; 
to the recoveror; yet if A. dies without iſſue, B. may, 


brought againſt B. and a recovery ſuffered as 2 ; "this notwithſtanding the releaſe, reverſe it by writ' of error, 
ſhall not affect the eſtate · tall, becauſe B. had only a right | for the common wouchee is onlycallediin for form; and as he ba, 


to that, and was not ſeiſed of it, and the recompence 
was not given in lieu of the tail, becauſe the eſtate · tail 
was not in queſtion on the recovery, for H. could not loſe 


the eſtate he had not; but if in this caſe B. had made 


really no intereſt in or title to the land; ſo really peit rt 
does he make any recompence to the perſon who loſes t'« 
land; therefore twere unreaſonable to carry the notion 
of the imaginary recompence ſo far, as to ſuppoſe him 2 


another tenant to the præcipe, and came in himſelf as | Teal ſufferer, and thereby give him the privilege of ſeig 


vouchee, this had batred the intail. 3 G. 58. 5. 2 Roll 
Abr. 395. | 2689 ng 1 | 


If A. be tenant for life, remainder to B. in tail, and 
B. diſſeiſes A. and ſuffers a common recovery, himſelf 


aſide a conveyance, which he is no way affected by. C. 
i i | | 29951 
In a writ of error to reverſe: a recovery ſuffered by an 


infant who appeared by guardian, the error aſſigned urs 


being tenant to the præcipe; this recovery with a ſingle in the entry of his admiſſion by guardian, viz Gee. 


voucher is ſufficient to bar the eſtate-tail in B. becauſe he 
was actually ſeiſed of that, at the time of the præcipe 
brought againſt him; for his diſſeiſin did not deveſt his 
own eſtate, but only gave him a defeaſible eſtate for life, 
Which was immediately merged in his remainder, becauſe 
the eſtate for life, and his inheritance, could not ſubſiſt to- 


gether at the ſame time in him. 2 Roll. Abr. 295. 


eft per curiam hic quod A. B. ſequatur pro J. S. Armig. qui 
mfra ætat exiftit ut gudrdianus predift. J. S. whereas it 
was objected, that ſince the infant was tenant to the unt, 
it ought to have been entered, chat be guardian was ad- 
mitted to defend for the infant; but this exception was di(- 
allowed, becauſe the words ad ſequend. for the infant ſg- 
nify the ſame with ad defendend, for the infant; for ad 


Thus we {ee how eſtates-tail are barred by recoveries, ſequend. 18 tO follow and attend the buſineſs and ſuit of the 


and the uſes of the ſingle and double voucher; and in this 
reſpe& the operation of a recovery is correſpondent to 
that of a fine, for they are but different ways of transferring 
eſtates-tail for ſecurity of Purchaſers; but the operation of a 
fine differs from a recovery in reſpect to ſtrangers who have | 
reverſions or remainders expectant on eſtates- tail; for a 


infant; and the guardian being aſſigned to do that muſt 
likewiſe have been aſſigned to take care of, or take upon 
bim the defence of the infant's ſuit. 2 Saund. 94, 95. 1 
Med. 48. = ; | 

In a common recovery the writ of error bears date 1 
Martii 7 Elix. ret. die Lune in quarta ſeptimana quadrs- 


fine does not bar them, unleſs they omit to make their claim | geſim proxim futur', the firſt day of March being that 
within five years after their rever ion or remainder is to ex- year the firſt day in Lent, the recovery paſt in the uſual 


ecute ; but a recov 
the ſame time bars . 


mainders on account of this ſuppoſed and imaginary recom- 
pence. Co. Lit. 372. a. 2 Roll. Abr. 396. Moor 156. Bro. 


tit. Recovery 28, 55. 


reaches them immediately, and at 
eftate-tai] and all reverſions and re- 


form that lent; and in à writ of error to reverſe it, ſe 
error aſſigned was, that the words proxim futur ſhou'd 
be referred to Quadrageſim, and then the writ of eniy 
was not returned till Monday in the fourth week of Len, 
| 8 Eliz. which was the time the tenant was to appear; 


And as a common recovery ſuffered by tenant in tail | conſequently this recovery muſt be void, becauſc here vas 
bars all reverſions and remainders expectant, fo it avoids | judgment on a voucher, and a recovery in value, %. 


all charges, leaſes and incumbrances made by thoſe in re- 
verſion or remainder, and rhe recoveror ſball enjoy the 
land free from any charge, for ever; as where he in re- 


mainder, on an eſtate- tail, granted a rent- charge, and the 


tenant in tail ſuffered a recovery; it was adjudged, that 
the grantee could not diſtrain the recoveror ; for ſince 
the rent was only at the firſt good, becauſe of the poſſibi- 


lity of the — remainder coming in poſſeſſion, when 
lity 


that poſſibility ceaſes by the recovery of tenant in tail, ſuch 
grant mult then become void. Moor 158, Cro. Eliz. 718. 
1 Co. 62. 2 Roll. Abr. 296. Moor 154. 4 Leon. 150, 
Sr. Poph. 5 6. 


3. Of erroneous and void recoveries; who may avoid them, 
and by what method. | | 


It is already obſerved, that a recovery ſuffered by an 
infant in perſon ſhall not bind him; but tho' he may 
avoid it, yet it cannot be done by any entry in paris, but 
by writ of error, and this too during bis minority; for the 


judgment of the court being on record muſt be ſet afmle. 


the writ was returned, before which the court has no power 
to proceed. But it was anſwered and reſolved, that ſince 
proxim futur were not written at large, they may be in- 
differently applied either to die Lune, by (ſuppoſing them 
to ſtand for proximo futuro, of to quarts ſeprimand, by ſup- 
poſing them to ſtand for proximd futurd; and where words 
abbreviated may be indifferently referred, 'tis but reaſor- 
able to give them ſuch a relation, as will beſt ſupport ie 
recovery, which is but a voluntary conveyance, 7 e 
magis valeat quam pereat; but if the words had been 
at large proxime future, then they "muſt neceſſarily be 
referred to quadrageſime, and then the objection had bet". 
good, and the recovery for that reaſon mult have bee! 
Wid. | gt” 

In error to reverſe a recovery, the errors aſſigned 3 
1. That the writ of entry was brought of an advowlon e 
a rectory, and of a rent iſſuing out of the rectory, ub 
was a bis petitum, therefore the writ vicious; but this -_s 
diſallowed, becauſe rhe aduowſon and reflory are e 
things; for he who has the advowſon has only the ages 

preſentation, but he who has the rectory has the 


— 


' by an act of equal notoriety; but an infant may avoid a | the church, out of which the rent iſſues; con quent 


recovery by writ of error, as well where he comes in as | there can be no bis petitum in this caſe, becauſe by 


vouchee, as where he is tenant to the precipe ; for tho 


is not tenant to 


demand of the advowſon of the rectory, and of the rent 


ſtrictly ſpeaking the recovery is not againſt him where he * of the rectory, the demandant recovers 0 


the præcipe, yet for the greater ſecurity | than 


2 demand of the rectory only: Another err. 


of the purchaſer, and to ſtrengthen the recovery by the | ſigned was in the demand of the rent or penſion of four 


ule of the double voucher, the perſon, who really has 
the right to the land in demand, comes in as vouchee, 


and then by vouching over the common vouchee, has one 


marks iſſuing out of the rectory, which is fo uncertain 4 
demand, a penſion being a different thing from 4 — wh 
| recoverable inthe Spiritual court; but this was di . 


. 
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zuſe it is plain there is but one ſum of four marks de- | 
penn A fiom or rent muſt be 3 ny 
here, becauſe are | anded as 1 umg out of the rec- 
tory ; therefore the penſion cannot be in nature of an 
annuity,” which charges the perſon 9 becauſe it is 
expreſaly to iſſue out of the rectory. Poph. 23. 5 CY. 


4. 9 © 22 Eo” * TOY 
in u whit of error to reverſe a common recovery, the 
error infiſted on was, that the warrant of attorney of the 
vonchee bore date befare the Summoneas ad warrantizand. 
iſſued, yet the judgment'was affirmed, becauſe the vouchee 
may come in, if he will, before the Summoneas ad war- 
-antizand. and make his attorney; therefore to ſupport 
the common recovery, it ſhall be preſumed the youchee | 
was preſent in court and appointed his attorney; and ſo 
the dedimus for the warrant and the Summoncas ad war- 
rantizand. void. 1 Sid. 213. 1 Lev. 130. Raym. 70. | 

In a Quare impedit plaintiff intitles himſelf to an ad- 
vowſon by a recovery Juffered by tenant in tail, in pleading | 
which recovery he alledges two to be tenant to the precipe, | 
but doth not ſhew how they came to be fo, or what con- 
veyance was made to them, by which it may 7 55 that 
they were tenants to the præcipe; and after ſearch of pre- 
cedents as to the form of pleading common recoveries, the 
court inclined that it was not well pleaded, but delivered 
no judgment, 2 Mod. 70. See Eftate-tail, and 18 Vin. 
Abr. tit. Recovery, and Black. Com. 2 V. 116, 271, 357, 

58. xvii, xix. 4 J. 422. 

RECOUPE, (from the Fr. n Signifies the keep- 
ing back or ſtopping ſomething which is due, and in our 
law, we uſe it for, to defalk or diſcount , as if a perſon | 
hath a rent of ten pounds out of certain lands, and he 
diſſeiſes the tenant of the land; in an 4ſiſe brought by the 
diſſeiſee, if he recover the land and damages, the diſſeiſor 
ſhall recoupe the rent due in the damages: So of a rent 
charge iſſuing out of land, paid by the tenant to another, | 
Le. he may recoupe the ſame. Terms de Ley. Dyer 2. 
And an inn-keeper may keep back and detain his gueſt's 
horſe, &c. till he pay for his entertainment: But a man | 

*who receives another's cattle to paſturage, it is ſaid may 
px do fo, unleſs it be agreed between them at firſt. 1 

0. 196, 197. | 

RECREANT, (Fr.) Cowardly, faint-hearted ; and was 
formerly a word very reproachful. Fleta. lib. 3. See 
Black» Com. 3 V. 340. 4 2 42. 

RECTA PRISA REGIS, The King's right to a prize, 
or taking of one butt or pipe of wine before, and another | 
behind, the maſt, as a cuſtom for every ſhip laden with 
wires. Edw. I. in a charter of many privileges to the 
_ of the Cinque-ports, diſcharged of this duty. 

well. 


RECTTTU DO, Right or juſtice; ſometimes it ſignifies | 


dues, a tribute or payment. Leg. Edw. Confeſſ. 
c. 30. Si quis Dei rectitudines per vim deforceat, emendet, 
&c. viz. If any one violently cerain the rights of God, 
(1. e. tithes and oblations) let him be fined or amerced, 
to make full ſatisfaction. Leg. Hen. 1. c. 6. | 
REC TO, Is uſed for a writ of rigbt, which is of fo 
high a nature, that as other writs in real actions are only 
to recover the poſſeſſion of the lands, Cc. in queſtion ; this 
ans 10 recover the ſeſſin, and the property, and thereby 
1 _ of poſſeſſion and property are tried together. 
nuff. 188. 8 | | 
It hath two ſpecies ; writ of right patent, and writ of 
tight cloſe + The firſt is ſo called, becauſe it in. ſent oEx, 
and is tte bigheft writ of all others, lying for him who | 
hath a fer. ſimple in the lands or tenements fed for, againſt 
tenant of the frechold at leaſt, and in no other caſe. 
NM B. 1, 2, Sc. But this writ of right patent ſeems 
to be extended farther than originally intended; for a 
writ of right of dower, which lies for tenant in dower, is 
patent, as appears by F. N. B. 7. And the like may be 
in ſome other caſes. Table Reg. Orig. Alſo there is 
a ſpecial writ of right patent in London, otherwiſe termed 
a writ of right according to the cuſtom, which lieth of lands 
or tenements within the city, &c. And the writ of right 
8 in likewiſe called breve magnum de recto. Reg. 
"8 9. Feu, lib. 5. e. 2. e 
4 wnt of right cloſe is brought where one holds lands 
tenements by charter in antient demeſne, in fee - ſimple, 
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fee tail, or for term of life, or in dower, ard is diffeiſcd ; 
and 7s direfed to the bailsff of the King's, minors, or to the 
brd of antient demeſne, if the manor is in the hands of a 
ſubje&, commanding him to do right in his court: This 
writ is allo called breue parvum de reclo. F. N. B. 11. 


Reg. Orig. 9. Britton, & 120: And he who holds lands 


in ancient demeſne by court- roll, if he be ouſted, ſhall 


not have the writ of rA cloſe, but is to ſuc by bill in the 
lord's court, Sc. . 

If a perſon ſeiſed in fee-ſimple dies ſeiſed of ſuch eſtate, 
and a ſtranger doth abate and enter into the land, and 
deforce the heir; the heir may ſue a writ of Right patent 

ainſt the tenant of the frechold of the ſame land, or an 
9725 of Mortdanceftor.”” 11 A. 117. Fo 

In a writ, of right patent, the demandant is to count of 
bis own ſeifin, or of the ſeifin of bis anceſtor ; if one brirg 
the writ as heir to an anceſtor, he may lay the ſeiſin and 
e/plees as in pernancy of the profits of the lands in his an- 
ceſtors ; and“ where it is brought by a biſhop or body 
politick, ſeiſin of the eſplees is to be laid in themſelves, 
or in their predeceſſors. New Nat. Br. io. 

Where a writ F right (ſe is di. ected to the lord of 
whom the lands are holden, and he will rot hold his 
court to proceed on it; a writ ſhall iſſue requiring him to 
hold his court, Fc. And if the lord holds his court, but 
will not do the demandant right, or delay it, the plea 
may be removed by the writ called Tt into the county- 
court of the ſheriff, and from rhence by recordare into the 
Common Pleas. Bid. 6, 7. | 

Glanvil ſeems to make every writ, whereby a man ſues 
for any thing due unto him, a wiit of rgb. Glanvil, 
r = | 

Writ of right may be had after an afiſe, writ of entry 
fur diſſeifin, Sc. or other real action, Where demandant 
is barred by action tried; ſo if he loſe by default in a 
writ of right, before the miſe is joined, &c. But if a 
perſon once loſeth his cauſe on a writ of right by trial and 
judgment, Sc. he is without remedy, and ſhall be finally 
concluded. New Nat. Br. 2. * 

RECTO DE ADVOCATIONE ECCLESTA, Is a writ 
lying where a man hath right of advnuſon, and the par- 
ſon of the church dying, a ſtranger preſents his clerk to 
the church, the party who hath right not having brought 
his action of quare impedit nor darreign preſentment, but 


| ſuffered the ſtranger to uſurp on him: And it lieth only 


where an advowſon is claimed in fee to him and his heirs. 
F. N. B. 30. 5 Ed. 3. c. 18. 

RECTO DE CUSTODIA TERRA ET HE REDIS, 
Was a writ which lay for him whoſe tenant holding of him 
in chivalry, died in nonage, againſt a ſtranger who enter- 
ed on the land, and took the body of the heir; but by 
the ſtatute of 12 Car. 2. c. 24. It is become uſeleſs as to 
lands holden in capite, or by knights ſervice, bat not where 
there is guardian in /ocage, or appointed by the laſt will 
and teſtament of the anceſtor. The form of it, ſee in 
F. N. B. 139. and Reg. Orig. 161. 

REC TO DE DO TE, A writ of right of dower, which 
lies for a woman who has received part of her dower, and 
demands the reſidue againſt the heir of the huſband, or 
his guardian. F. N. B. 7, 8, 147. 1 Inf. 32, 38. 

RECTO DE DOTE UNDE NIHIL HABET, Is a 
writ of right, which lies in caſe where the huſband, having. 
divers lands or tenements, hath affured no dawer to hrs 


| wife, and ſhe thereby is driven to ſue for her thirds againſt 


the heir, or his guardian. Old Nat. Br. 6. Reg. Orig. 170. 
RECTO QUANDO DOMINUS REMISIT, Is a writ 
which heth where lands or tenements, in the ſeigniory of 
any lord, are in demand by a urit of right - If the lord in 
ſuch cafe ho[deth no court at the prayer of demandant or 
tenant, but ſends to the King's court his writ to put the 
cauſe thither for that time, (ſaving to him at other times the 
right of his ſeigniory) then this writ ſhall iſſue out for the 
other party, and hath its name from the words therein 

contained. F. NV. B. 16. 2 
- RECTO DE RATIONABILI PARTE, A writ lying 
between privies in blood, as brothers in Gave/tind, lifters, 
and other coparceners, for land in fee-fimple. If there be 
two ſiſters, and the anceſtor dieth ſeiſed of land in fee, 
and one of the ſiſters enters into the whole, and deforces 
the other, ſhe who is deforced ſhall have the writ of right 
; de 


3 


7. 


» 
0 
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de rationabili parte: And if, where there are two ſiſters, 
after the death of the anceſtor they enter and occupy in 
common as coparceners, and then one of them deforce the 
other to occupy that which is appendant or appurtenant 
to the meſſuage, Sc. which they have in coparcenary ; 
ſhe who is deforced ſhall have this writ. Alſo if the an- 


ceſtor were diſſeiſed of lands, and dieth, and one ſiſter 


entereth into the whole land, and deforceth her ſiſter, ſhe 
ſhall have the writ againſt her other ſiſter: For it lieth as 
well on a dying ſeiſed of the anceſtor, if one ſiſter enter 
on all, as where the anceſtor doth not die ſeiſed; and it 
is a writ of right patent, Cc. F. N. B. 9. New Nat. 


Br. 19, 20. n 
In this writ the demand ſhall. be of a certain portion of 


land, 10 hold in ſeveralty ; and voucher and view do not 


lie in it, becauſe of the privity of blood; but in a ratio- 
nabili parte the view was granted, 15 H. 5. for that the 
anceſtor did not die ſeiſed, &c. The proceſs in the writ, 
after removing into C. B. is Summons, Grand Cape, and 
Petit Cape, Sc. Ibid. See Booth. | 
RECTO SUR DISCLAIMER, Is a writ which lies 


where the lord, in the court of Common Pleas avows on 


his tenant, and the tenant &i/claims to hold of him; on 


avers and proves that the land is holden} of him, he ſhall 
recover the land for ever : This writ is grounded on the 
ſtatute of Weſtm. 2. c. 2. Old Nat. Br. 150, 
RECTOR, (Lat.) A governor; and reftor ecclefie pa- 
rochialis, Is he who hath the charge and cure of a pariſh 
church. It has been held, that rector ecclefie is one who 
hathia parſonage where there is a vicarage endowed. And 
when dioceſes were divided into pariſhes, the clergy who 
had the charge in thoſe places were called refors ; after- 
wards when their re&ories were appropriated to monaſ- 
teries, Cc. the Monks kept the great tithes ; but the 
biſhops were to take care that the refor's place ſhould be 
ſupplied by another, to whom he was to allow the ſmall 
tithes for his maintenance, and this was the vicar. Count. 


Par. Comp. 15.—RedQtor tantum jus in ecclefia parochiali 


habet, quantum prelatus in ecclefia collegiata. Black. Com. 
1 V. 384. EE: 
KE CORIAL TITHES, ſee Black. Com. 1 V. 388. 
RECTORY, ( Reforta) Is taken pro integra ecclefia 2 
rochiali, cum omnibus ſuis juribus, prædiis, decimis aliiſ- 
ue pro ventuum ſpeciebus. Spelm. Alſo the word rectoria 
th been often applied to the rector s manſion or parſon- 
age houſe. Paroch. Antig. 549. See Parſonage. 
RECTUM, Right; anciently it was uſed for a trial 
or accuſation, Bract. lib. 3. 
RECTUM, Ef, ad rectum in curia domini, is the ſame 


with flare ad rectum, Leg. H. 1. c. 43. See imfra. 


RECTUM Rogare, Is to petition the judge to do right. 
. Ine, c.9. 
CTUM, Stare ad rectum, To ſtand trial at law, or 
abide the juſtice of the court. Hoved. 655. 
RECTUS IN CURIA, i. e. Right in court, Is he who 


" ſtands at the bar, and no man objects any offence againſt 
him. Smith de Repub. Angl. lib. 2. c. 3. And when a 


perſon outlawed hath ed the outlawry, fo that he can 
participate of the benefit of the law, he is ſaid to be 
rectus in curia. ; | 

RECUSANTS, Are ſuch as adhere to the Pope as ſu- 
preme head of the church, and who refuſe or deny ſu- 
premacy to the King, 

At the reformation, thoſe were deemed recuſants who 
diſputed the authority of the crown in cauſes eccleſiaſtical, 
and denied the King's ſupremacy ; but the acts of parlia- 
ment made againſt recu/ants, particularly the 35 Eliz. 
deſcribe a recuſant to be one who does not repair to ſome 
church or chapel, or uſual place of common prayer, to hear 
divine ſervice ; Afterwards, receiving the ſacrament of the 
church was made a farther teſt of conformity: And by 
the 25 & 30 Car. 2. a declaration againſt tranſubſtantia- 
tion was required, to diſtinguiſh papiſts and popiſh re- 
e/ants from proteſtants. | 

All perſons are judged popiſh reciſants convict, who 
refuſe the oaths of allegiance and ſupremacy, or abjuration ; 
and are liable to ſuffer and forfeit accordingly, viz. they 
incur a premunire, whereupon they forfeit all 
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and chattels, with their lands, Sc. Read. Stat. 4 
Pas, 315. T | 
Recu/ants convict, above the age of ſixteen, years, are 
to go to their place of abode or ſettlement, and not trove! 
above Ave miles from thence, without licence from the King, 
three of the privy council, or four juſtices of the 
with.the aſſent of the biſhop of the dioceſe or the lieu. 
tenant, or deputy. lieutenant of the county, on pain of 
forfeiting their goods, Fc. And not having lands worth 
twenty marks per ann. or goods to the value of 40 L. if 
they do not make the ſubmiſſion of conformity mentioned 
itt 35 Eliz. c. 2. being required by a. juſtice of peace, they 
may be cotnpelled to ahjure the realm; which abjuration 
mult be certified to the next aſſiſes; and it is felony if they 
do not depart wilbin the time limited by the juſtices, or de- 
parting and returning again without the King's licence: 
But if any perſon offending, before conviction, come to 
ſome pariſh church on a Sunday, and make a publick de- 
claration of his conformity, he ſhall be diſcharged from 
all penalties, &c. tho! if ſuch offender afterwards relapſe, 
and become a recuſant again, he ſhall loſe the benefit he 
| might otherwiſe have had on his ſubmiſſion : And recy- 


1/ants required by proceſs to make their a hal 
which diſclaimer the lord ſhall have this writ; and if he Ppearance. ſhall 


not incur any forfeiture for travelling on ſuch occaſions, 
35 Elia. c. 2. 3 Jac. I. c. 5. | 

to licenſing a recu/ant to travel, the biſhop, lieu- 
| tenant, or deputy lieutenant, who gives his aſſent to it, 
muſt be a diſtinct perſon. from the juſtices of peace who gave 
the licence; therefore if one and the ſame perſon be a 
juſtice of peace, and deputy lieutenant, he cannot act in 
both capacities, but if he ſign and ſeal the licence as a 
Juſtice of peace, the aſſent of ſome other deputy lieute- 
nant, Sc. muſt be had: And it is a good exception to a 
licence by four juſtices, that no particular cauſe of the re- 
cuſant's travelling is expreſſed in it. Cro. Jac. 352. 
Cawley 210. | | ER. | 

A perſon was indicted for recuſancy, but conformed be- 
fore conviction: And fo again the ſecond time, and was 
indicted a third time for a relapſe ; and on motion, that it 
might be certified into the Exchequer, becauſe by the, 
ſtat. 35 Eliz. c. 2. he is to loſe all the benefit which he was 
to have by his former conformity, the relapſe was certified 
accordingly. 1 Bulft. 133. * 

Juſtices in their ſeſſions are to cauſe proclamation to be 
made, that popiſh recu/ants ſhall render themſelves to the 
ſheriff or bailiff of the liberty where they are, before the 
next aſſiſes or ſeſſions, Sc. And if they do not, the de- 
fault being recorded, ſhall be taken as a ſufficient con- 
viction. 3 Jac. 1. c. 3. And conſtables and church- 
wardens of every pariſh, or one of them, or if none ſuch, 
the conſtables of the hundred there, are to preſent once 4 


from the church for a month together; the forfeiture of 
which is 20 J. per month, c. Stat. ibid. If a recuſant 
conform, and not receive the ſacrament once a year at 
leaſt ; he ſhall forfeit for the firſt year 20 J. for the ſecond 
401. and for every default after 60/. And if after he 
hath once received it, he make default therein by the 
ſpace of one year, he ſhall forfeit 60 J. to be recovered i 
the quarter-ſeſſions by indiftment, and divided between the 
King and aye But the huſband is not chargeable 
with the offence of the wife; nor the wife for the h 

after his death. Jbid. 

It hath been adjudged, that a writ of error will not lie 
on a conviction of a recu/ant, for not rendering himſ 
to the ſheriff, Sc. becauſe the conviction is no judgment, 
but the ſtatute gives proceſs on it for the forfeiture ; 59 
that if there be any faults in it, the ſame is to be 
mp in the Exchequer, the party firſt conforming: 

m. 4.33. : ; 

An information tam quam was brought againſt defend- 
ant, ſetting forth, that before and on ſuch a day he ws 
a recuſant convict, and that afterwards he conformed, &. 
and for three years after had not received the ſacrament, 
and ſo demanded 60 J. for every year: On Not guilty 
pleaded, plaintiff had verdict; and thereupon it Ma 
moved that the information was incertain, becauſe neither 
the time was alledged, nor how, or in what court, nor before 
whom the conviction was ; and the informer demands 


their gong: 


penalty 


year at the quarter-ſefſions ſuch recu/ants as ſhall abſent 


a+ io mtr ad a i} a. * 


„„ r SAT Dine, 


eee 


be brought in any court of record. 
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1 for three years, when by ſtatute no informer can 
— a penalty upon the penal law, but by an in- 
formation exhibited within a year after the offence: But 
it was reſolved, that the firſt exception had been good on de- 
murrer ; but defendant having pleaded Not. guilty, all 
the circumſtances of his conviction were admitted, and 
nothing remained to be tried but the fact: And as for the 
ſecond exception, it was good againſt the informer for his 
„ but ſhould not prejudice 'the King. 2 Cro: 365. 


3 Nelf. Abr. 52. 


The Stat. 23 Elis. c. i. gives ſeveral remedies againſt 
Recuſants; one for the King alone, and there the proſe- 
cution muſt be by indictment in B. R. The other for a 
common perſon, and that is to be by action of debt, bill, 


plaint or information. And the 28 Elix. c. 6. was made 


for the benefit of the crown on indictments, and doth not 
extend to informations; therefore ſuch informations'may 
X Hob. 204. 8 
Where the defendant is indicted on the ſtatute of Recu- 
ſancy, CONFORMITY 7s good plea; but not if an action 
of debt be brought. 1 Mad. 213. But vide 2 Show. 


1 Recuſant certified into the court of King's-Bench, ac- 
cording to the 23 Eliz. c. 1. ſhall give ſecurity for hy gon 
behaviour, Sc. 2 Bulft. 155, e judgment in Recu- 
ſancy is 22 convictus eft. 2 Strange 1048. See Papiſts, 
and Black. Com. 4 V. 55, 124. 

RED, (Sax. raed) Is an old word ſignifying advice 
and redbana is one who adviſed the death of another. See 
Dedbana. 

RED BOOK OF THE EXCHEQUER, (Liber Rubeus 
Scaccarii) Is an antient record, wherein are regiſtered the 
names of thoſe who held lands per Barroniam in King Henry 
the Second's time. Ryley 667. It is a manuſcript volume 
of ſeveral miſcellany treatiſes in the keeping of the King's 
remembrancer in his office in the Exchequer ; and hath ſome 
things (as the number of the hides of lands in many of 
our counties, &c.) relating to the times before the Con- 
queſt. There is likewiſe an exact collection of the eſcu- 
ages under King Hen. 1. Rich. 2. and King John, and the 
ceremonies uſed at the coronation of Queen Eleanor, wiſe 
tg King Henry the Third, &c. See Privilege. | 

REDDENDUM, Is uſed ſubſtantively for the clauſe in 
a leaſe” whereby the rent is reſerved to the leſſor ; and an- 
tiently corn, fleſh, fiſh, and other victuals, were for the 
moſt part reſerved on leaſes. 2 Rep. 52. Hood's Inſt, 226. 

In debt for rent, plaintiff declared on a leaſe made 
25 Auguſt, 11 WV. 3. of a meſſuage, Cc. for (even years, to 
commence from the 24th day of June before; reddendum 
quarterly at Michaelmas, St. Thomas s-day, Lady-day, and 


| Midſummer, three pounds ten ſhillings, the firſt payment 


to be made at Michaelmas then next; and aſſigned for 
breach that fourteen pounds of the rent was in arrear for 
one year, ending 24 December anno 13 Will. And on de- 
murrer to this declaration, it was objected, that on this 
leaſe there was no year could be ended on the 24th of De- 
cember, but on St. Thomas's-day, according to the redden- 
dum; which was held to be true, becauſe where ſpecial 
days are limited in the reddendum, the rent muſt be computed 
from thoſe days, not according to the habendum ; and that 
the rent is never computed from the habendum, but when 
the reddendum is general, i. e. paying quarterly ſo much; 
ſo plaintiff had leave to diſcontinue, &c. i Salk. 141. 
See Deed, Leaſe and Reſervation, and Black. Com. 2 V. 
299. 1. 111; ES | 
REDDIDIT SE, Is where a man procures bail for him- 
f to an action in any court at law; if the party bailed, 
at any time before the return of the ſecond ſcire facias 
againſt the bail, renders himſelf in diſcharge of his bail, 
they are thereby diſcharged. 2 Lili. Abr. 430. 
ca. ſa. was returned non eſt inventus againſt the prin- 


cipal, and one ſcire fac. and a nichil; and on the ſecond | 


ſore fac. he rendered himſelf, and was received: But if 
there had been a ſeire fect and judgment thereon, he had 

come too late. Cro. Jac. 109. _ : 
If defendant renders himſelf to the Marſhal of B. R. on 
any action in that court, in diſcharge of his bail, the de- 
endant's attorney is forthwith to give notice of ſuch render 
10 plaintiff's attorney, and ſhall make oath of. the notice, &c. 
a reddidit ſe will not diſcharge the bail, unleſs the 


| attorney who is concerned for defendant or his bail, enters 
it in the Marſhals boot; and having given notice thereof 
ta the attorney for plaintiff, brings the bail-piece to the 
Secondary, who on producing a note from the Marſhal or 
his clerk, -that defendant is in cuſtody, will diſcharge it ; 
and until this is done, plaintiff may notwithſtanding 
proceed to judgment and execution againſt the bail; for 
until the bail piece is diſcharged, there is à record fill re- 
maining in court againſt them. 2 Lill. 431. | 

A reddidit fe of the prigeipal, in diſcharge of the bail, 
is no plea in a writ of erfor; for the recognizance is not 
to render the body, but to pay the debt; adjudged, 
3 Fac 1,c. 8. Vide Bail. 


; 


_, REDDITARIUS, A renter; and redditatium hath been 
uſed for a rental of a manor, or other eſtate. Cartular. 
Abbat., Glaflon. MS. 0277 I Joo 
.. REDDITION, (Reddirio) A ſurrendering or reſtoring z 
being alſo a judicial acknowledgment that the thing in de- 
mand belongs to the demandant, and not to the perſon fo 
ſurrendering. Stat. 34. & 35 H. 8. c. 24. Cds 
3 US ASSISUS, ls ſet or ſtanding rent. Vide 
AUS 

RE-DELIVERY, Is a yielding and delivery back of a 
thing : If agerion has committed a robbery, and ftolen 
the goods of another, hecannot afterwards purge the offence 
by 1 re-delryery, Sc. 1 Inſt. 69. H. P. C. 12. 

REDEM²ISE, Is a regranting of lands demiſed or leaſed. 

See Demiſe and Redemſe. © IT 

REDEMPTION, (Redemptio A ranſom or commuta- 
tion ; and by the old Saxon laws, a man convicted of a 
crime paid ſuch a fine, according to the eſtimation of his 
head, pro redemptione ſua. | 

REDISSEISIN, (Rediſſeiſina) Is a diſſe;fin made by hiin 
who once before was found and adjudged to have diſſeiſed 
the /ame man of his lands or tenements, for which there 
lies a ſpecial writ called a writ of rediſſciſin. Old Nat. Br. 
106. F. N. B. 188. | 

The writ- of rediſſeiſin lieth where a perſon recovers b 
afſiſe of novel giſſeifin any lands, &c. and is put in cafe. 
ſion by verdict and judgment, and afterwards is d:ſſeifſed 
of the fame by him by whom he was diſſeiſed before. 
Statute of Merton, c. 3. New Nat. Br. 4x17. Alſo this 
writ lies againſt him who committed the rediſſeiſin, and 
another who was not diſſeiſor, if he be tenant of the land; 
and if a man recover by rediſſeiſih, and after he is diſſeiſed 
again by the perſon who made the firſt rediſſeiſin, he ſhall 
have a new writ of rediſſeifin ; and ſo one rediſſeiſin after 
another, every time he. is rediſſeiſed. bid. 418, 420. 
And the rediſſeiſin being found on the ſherifPs inquiſition, 
the party who did it is to be committed to priſon, and the 
lands re- ſeiſed; and he who recovereth in rediſſeiſin, ſhall 
have double damages, Sc. Stat. Weſtm. 2. c. 26. The 
puniſhment for rediſſeſin, ſee in the ſtatute 52 H. 3. c. 8. 

if plaintiff be rediſſeiſed of parcel of the tenement for- 
merly recovered, he ſhall have a rzediſſeifin : And when co- 
parceners are diſſeiſed, and recover in an afi/e, if after 
they make partition and are ſeverally diſſeiſed, they may 
bring ſeveral writs of redifſe;fin, &c. C. Lit. 1 54. | 

A recovery in afſiſe of novel diſſeiſin is againſt two diſſei- 
ſors, and one of them diſſeiſſes the plaintiff again, he may 
have a rediſſe;/n againſt him: But where the recovery is 
againſt a woman in affiſe, and ſhe taketh huſband, and 
both of them diſſeiſe the plaintiff, he ſhall not have this 
writ ; becauſe the huſband is alius, and not the fame firſt 
diſſeiſor. Did. And if in a writ of right, Sc. the de- 
mandant makes his proteſtation to ſue in the nature of afi/e, 
and after is rediſſeiſed ; he ſhall not have a writ of redi/- 


ſeiſin, the firſt recovery not being by writ of affiſe of novel 


diſſeifin. See 2 Inſt. Com. on Weſt. 2. c. 26. See Poſt- 
Liſſeiſin, and Black. Com. 3 V. 188. | 
REDRESS OF INJURIES. See Black. Com. 3 V. 2. 
REDUBBERS, Are thoſe that buy ſtolen cloth, and tura 
it into ſome other colour or faſhion, that it may not be 
known again. Britton, c. 29. 3 Inft. 134. 
RE-ENTRY, (from the Fr. rentrer, i. e. rurſus intrare) 
Is the reſuming or retaking a poſſeſſion lately had, as if a 
man makes a leaſe of lands, &c. to another, he thereby 
quits the poſſeſſion ; and if he covenants with the leſſee, 


that, for non-payment of rent at the day, it ſhall be 
lawful for him to re- enter; this is as much as if he condi- 
g9N tioned 


* 


the aſſignment, he may re-enter, notwithſtanding the ac- 


| proteſted, for the exchange of the ſum mentioned in the 


ter is referred by the court of Chancery to a Maſter, and 


1650. 
be referred to the Secondary, and one of the parties will 


K E F 


recover the paſſeſſion by his own act, without aſſiſtance of 
the law. But words in a deed give no re-entry, if A CLAUSE 
of re-entry be not added. ood's Inſt. 140. 

ne may reſerve a rent on condition in a feoffment. 
leaſe, d That if the rent is behind he ſhall re-enter, and 
hold hes till he is ſatisfied, or paid the rent in ar- 
rear; and in this caſe, if the fent is behind, he may re- 
enter; tho“ when the feoffee, c. pays of tenders on the 
land all the arrears, he rar er again. Lift. 327. 1 
Inft. 203. And the feoffor, Oc. hath only an tereſt, not 
the freehold, to take the profits in the nature of a diſtreſs : 
Here the profits ſhall not go in part of ſatisfaction of the 
rent; but it is otherwiſe If the feoffor was to hold the | 
land till he was paid by the profits thereof. Id. 
All perſons'who would re-enter on their tenants for non- 
payment of rent, are to make 4 demand of the rent; and to 
prevent the re-entry, tenants are to tender their rent, Sc. 
1 Iuſt. 201. If there is a leaſe for years, rendering; rent 
with condition, that if the leſſee aſſigns his term, the leſſor | 
may re-enter ; and the leſſee aſſigneth, and the leſſor re- 
ceiveth the rent of the aſſignee, not knowing or hearing of 


| 


ceptance of the rent. 3 Rep. 65. 1 Cre. 588. | 
A feoffment may. be made upon condition, That if the 

feoffor pay to the feoffee, Sr. a certain ſum of money at 

a day to come, then the feoffer to re- enter, &c. Litt. 


322. | Ky 
RE-EXCHANGE, Is the like ſum of money. payable. 
by the drawer of a bill of exchange which is returned 


ill back again to the place whence it was drawn. Lex 

Mercat. g8. | 
RE-EXTENT, Is a /econd extent on lands or tenements, 

on complaint that the former was partially made, &c. 
Broke 313. | 
REF ARE, (from the Sax. reaf, or ræfan) To bereave, 
take away, or rob Leg. H. I. c. $3. | 
REFERENCE, In acceptation 25 law is, Where a mat- 


by the courts at law to a Prothonotary or Secondary, to 
examine and report to the court. 2 Lill. Abr. 432. 

In acery, by order of court, irregularities, excep- 
tions, matters of account, Sc. are referred to the exami- 
nation of a Maſter, of that court. In the court of B. R. 
matters concerning the proceedings in a cauſe, by either 
of the parties, are proper matters of reference under the 
Secondary, and for him in ſome ordinary caſes to com- 

ſe the differences betwixt them; and in others to make 
his report how the matters ſtand, that the court may ſettle 
the differences according to their rules and orders. Paſcb. 


If a matter in difference between plaintiff and defendant 


not attend at the time appointed, after notice thereof gi- 
ven, to hear the buſineſs referred; the other party may 
Proceed in the reference alone, and get the Secondary to 
make his report without hearing of the party not attend- 
ing: 2 Lill. 342. See Report, and Black. Com. 3 V. 


8 FF 

REFERENCE TO WORDS. The King 2 
A. and O. and their heirs all theſe meſſuages, c. late in 
the tenure of F. S. ſituate, &c. in the city of W. and in 
the ſuburbs thereof, and out of the city within the juriſ- 
diction and liberties thereof belonging to the late priory 
of, Sc. which meſſuage, c. in the city and ſubarks be- 
longing to the late priory, were of the clear yearly value 
of 40 l. Reſolved, that the words (all THost meſſuayes, &c.) 
make a neceſlary reference by reaſon of the word (thoſe) 


as well to the vill as to the tenure of J. S. fo if the one 


or the other fails, the general grant is void; for (thoſe) is 
not ſatisfied till the ſentence be ended. Doddington's 
caſe. See 18 Vin. Abr. 272. 
REFERENDARXT, Referendarins) An officer abroad, 
of the ſame nature as Maſters of Requeſt were to the King 
among us: The Referendaries being thoſe who exhibit the 
petitions of the people to the King, and acquaint the 
Judges with his commands. And there was ſuch an offices 


in 


* 


* 8 


R E F 


| tioned to take again the land into his own hands, arid to | Referendarius approbavi, Sc. And we read of a Referen- 


darius Angliz. Spelm. . 
| re OF RELIGION. See Black. Con 
4. 423. WERE | 
© REFUNDING. _ A. an attorney being ill, takes . for 
his clerk, and receives 1201. and by articles agrees with 
the father of B. to return 607. of the money if he died 
within a year: A. died within three weeks. The executor 
of A. was decreed to pay back 100 guineas. Ver. 466. 
H. was indebted to B. by mortgage in 400 J. principal 
monies and died; B. died rain, S. executor, On a 
bill in Chancery, for payment of debts of A. out of lands 
charged with the ſame, the maſter reported 10o!. due on 
the mortgage, and the executor received the whole 700% 
but afterwards it appeared that 2520. 135. 1d. had been 
paid to B. the teſtator by A. in his life-rme ; whereupon 
the truſtees and cęſtui que truſt, an infant, brought 3 
bill zo be relieved againſt this over-payment ; the executor 
(defendant) pleaded. all the former proceedings, and alſo 
that he, before any notice of the over-payment, as executor 
of B. had paid away the 1007. in the debts of B. The 
Maſter of the Rolls decreed the executor 79 repay the 
furplus, and be to be at liberty to ſue ſuch creditors, as ihre 
miſtake he had paid, To REFUND ; and this decree was 
affirmed by Lord Chancellor Cowper, who compared it to 
the caſe of a judgment obtained by executor, and after 


caſe of an appeal if defendant had delayed the appeal, 
and willingly ſtood by whilſt the executor paid away the 
money to the teſtator's creditors, it would be otherwiſe; 
for this would be drawing the executor into a ſnare. 
1 Vis Rep. 355. I & us | 

A. for '600l. purchaſes B.'s intereſt and 8 in 
ſuch an eſtate to him and his heirs; the land is evicted. 
A. is not intitled to have his 600/. back, but his bill was 
diſmiſſed. Fin. Rep. 288. | 

Croſs bill was brought for .creditors to take their pro- 
portionable ſhares, 'but the debts having been paid to 
and releaſes given by them, it was diſmiſſed. 2 Chan. R. 


173. 2 
' REFUSAL, Is where one hath by law a right and power 


of having or doing ſomething of advantage to him, and he 
refuſeth it. An executor may refuſe an executorſb1p; but 
the refuſal ought to be before the ordinary: If an executor 
be ſummoned to accept or refuſe the executorſhip, and he 
doth not appear on the ſummons.and prove the will, the 
court may grant adminiſtration, &c. which ſhall be good 
in law till ſuch executor hath proved the will ; but no 
man can be compelled to take on him the executorſhip, 
unleſs he hath intermeddled with the eftate. 1 Leon 154. 
Cro. Eliz. 858. Where there are ſeveral executors, and 
they all refuſe, none of them ſhall adminiſter afterwards; 
but if there is a refuſal by one, and the other proves the 
will, the refuſing executor may adminiſter when he will 
during the life of his co-executor. 1 Rep. 28. 1 Nel} 
Abr. 63. There is a difference where there is but one 
executor, and where there are more executors than one, as 
to refuſal of an executorſhip; for if there is but one, and 
in ſuch caſe he adminiſter, he cannot refuſe afterwards; and 
if once he refuſe, he cannot adminiſter afterwards: As for 
inſtance; the teſtator being poſſeſſed of lands, c. for a 
term of years, deviſed the ſame to the Chief Juſtice Catline, 
and made him executor, and died; afterwards the execu- 
tor wrote a letter to the judge of the prerogative court, 
intimating that he could not attend the executorſhip, an 
deſiring him to grant adminiſtration to the next of Kin to 
the deceaſed, which was done accordingly ; and after this 
| the executor entered on the lands, and granted the term do 
another; but it was. adjudged void, becauſe the letter 
which he wrote was a ſufficient refuſal; and he may not 
once refuſe, and afterwards take upon him the executor- 
ſhip. ' Moor 272. | „ 
An executor, after a caveat entered againſt the = 
took the uſital oath of an executor, and afterwards refu N 
to prove the will; and it was held, that having taken t a 
oath of executor, the court could not admit him to refu 


time of the Engliſh Saxons here, —Ego Augemundus | 


afterwards, but -ought to grant probate to him notwith- 


reverſed in error, and to that of a decree which is after. 
| wards reverſed by appeal; tho he faid that in the laſt 
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R E | : . 1 
ſanding the-caveat;” ohh abotheris conteſting for the admi- | paſs, of the regarder's charge is the whole foreſt, that is, $ 
— br r — 35. all the ground which is parcel of, the foreſt ; for there 1 
There is à refuſal of a-cerk+ preſented to a church; | may be woods within the limits of the foreſt, that are 3 
fo illiterature, Fc. And if a biſhop once refuſes a clerk | no parcel thereof, and thoſe are without the regard. BI 
for inſufficiency, he cannot accept of him afterwards, if a | Manwood, part 2. c. 7. num: 4. anno 20 Car. 2. c. 3: 4 
new clerk is preſented. 5 Rep. 58. 1 Cro. 27. I As to the court of regard, fee tit. Foreft, and Black. Com. 
In ter, a demand of the Decke 5 | 
REGARDANT, (Fr. ſeeing, marking, vigilant) As a 
nt W 


MUST 2s PROVED, ©c. 10 Rep. 56. 1 Day. | 
them, N villain regar as called regardant to the manor, be- 


Abs. 0 Een 4 2150 pq | 
REFUTANTIA, A diſcharge; or renouncing of all | cauſe he had the charge to do all baſe ſervices within the 


- 


future claimi—/1fis libris, inftrumentis; regiftris, refutati - ſame, and to ſee the ſame freed of all things that might 


onibus, alti/que cuidentiis, Cc. Thorn, anno 1 389. annoy it. Co. Lit. 120. This word is only applied to a I 
REGALE EPISCOPORUM, The temporal rights and | villain or nief, yet in old books it was ſometimes attributed 
privileges of a biſhop. Mandatim 4ſt Roberto de B. gusd to ſervices, Did. See Black. Com: 2 U. 93. 1 
faciat habere Epiſcopo Norwicenſi totum Regale quod. ad | REGARDER, regardator, (Fr. regardeur, Ipectalor) Is £ 


Epiſcopatum ſuum pertinet. Brady's Append, to the Hiſtory | the officer of the King's foreſt; who is ſworn to make the 
of England, pag. 1089. 2 24 AI | regard of it, and has been uſed in antient time; and to 
REGALES, The King's ſervants or officers. #olfing- | view and enquire of all offences of the foreft as well of 
ham, anno 1299. ITEM 473. vert as of veniſan; and of concealment of any offences or 
REGAL FISHES, (mentioned in 1 Eliz. cap. 5.) Are | defaults of the foreſters, and all other officers of the King's 
whales and fiurgeans,: ſome add porpuſſes. | - | foreſt, relating to the execution of their offices, Sc. 
The King by his prerogative aner; whale | Cromp. Juriſd. 153. Manwood, 
caſt on ſhore, or wrecked, in all places within this realm, | This officer was ordained in the beginning of the reign 
(unleſs granted to ſubjects by ſpecial words) as a reya f/b. | of Hen. 2. And the regarders of the foreft muſt make their 
The King himſelf ſhall have the head and body, to make | regard, before any general ſeſſions of the foreſt, or juſtice 
vil and other things, and the Queen the tail, to make. { ſeat can be h - when the regarder is to go thro' the 
whalebones for her royal veſtments. Pas. Ed. 1. n. 25. | foreſt, and every bailiwick, to ſee and inquire of the 
Derſe. See Trad. de auro Reg inæ, p. 127. treſpaſſes therein; ad videndum, ad inguirendum, ad imbre- 
REGALIA; ( dicuntur jura omnia ad ſiſcum ſpectantia, | viandum, ad certiſicandum, &c. Man w. part 1. pag. 194. 
faith Spelman) The __ rights of a King, which the | A regarder may be made either by the King's letters pa- 


ws *. XXX... / / / Fn dt on 


„ We 
* 5 
3 2 ol » 


3 


222. OO vw A 2 WW aa” 


Civilians'reckon to be tent; or by any of the juſtices of the foreſt, at the gene- 
v3 "5 ral eyre, or ſuch times as the 72gard is to be made, c. 
1. Power of judicature. | Manw. See Farefl, © | 
n 2. Power of life and death. | REGE INCONSULTO, ls a writ iſſued from the King 
1 3. Power of war and peace. to the judges not to proceed in a cauſe which may preju- x, © 
1 4. Maſterleſs goods, . as waifs, eſtrays, Cc. I dice the King, until he is adviſed. 12 _ 
5. Aſſeſſments. And | James I. granted the office of /uper/zdeas in C. B. to one 
5 6. Minting of money. See Noyallies. Mitchel, and theteupon Brownlow, chief prothonotary, 
& brought an gie againſt him; and defendant Mitchel ob- 


Alſo the crown, ſceptre with the croſs, ſceptre with the || tained the King's writ to the judges, reciting the graut 
dove, St. Edward's ftaff, four ſeveral ſwords, the globe, of this office, commanding them not to proceed reg? in-. 


the orb with the croſs, and other ſuch like things uſed at conſx/zo : And it was argued againſt the writ, that the court 

bo the coronation of our Kings, are called'regalis. See che might proceed, becauſe be wwri/ doth not mention that the 
. relation of the coronation of King Charles the Second in || King bad @ litle 10 the thing in demand, nor any prejudice 
tor Baker's Chronicle. : | which might happen to the King if they ſhould proceed : 
be i Regalia-is ſometimes taken for the er a preroga- | The cauſe was compromiſed. Moor 844. | 
by tive of the King. Kegalia is alſo taken for thoſe rights | A rege inconſulto may be awarded, not only for the 
od and privileges which the church enjoys by the grants and || party to the plea, but on ſuggeſtion of a ſtranger, on 
= other conceſſions of Kings. And ſometimes ſor the pa- cauſe ſhewn that the King may be prejudiced by the pro- 'Y 
; trimony of the church; as regalia San#i fei, c. It i] ceeding, Sc. Fent. Cemt, 97. 2 — 

P lignifies alſo thoſe lands and hereditaments which have REGIO ASSENSU, A writ whereby the King gives his 
1 been given by Kings to the church, viz. Cepimus in royal aſſent to the election of a biſhop. Reg. Orig. 294. 

. manum woſtram - baroniam & regalia que arcbiepiſcepus REGISTER, (regiſtrarius) An officer who writes and 
the Eborum de nobis tenet. Pryn. lib. Ang]. 2 tom. p. 234. | keeps a reg. 

il, Theſe, whilſt in the poſſeſſion of the church, were ſubject Regiſter is the name of a book, wherein are entered moſt 
25 to the ſame ſervices as all other temporal inheritances; | of the forms of writs original and judicial, uſed at Com- 

= and after the death of the biſhop they of right returned || mon law, called the Reg:fter of Mus: Sir Edward Coke 
$$ to the King, until he inveſted another with them; which | affirms, that this Regi/ter is one of the moſt antient books 
4 in the reign of William abe Cungueror, and ſome of his of the Common law. Co. Lit, 189. * | 
"nd immediate ſuccefſors, was often neglected or delayed; The learned Blackflone ſays, it is © the moſt antient 
for and as often the biſhops complained thereof. This ap-“ and highly venerable collection of legal forms, upon 
bs — in Ordericus Vualis, lth, 10. and other writers in || ** which Fiizherbert's Natura: Brevium is a comment, and 
= tnoſe days. MNeubrigenfis, lib. 3. cap. 26. tells us, they © in which every man who is injured will be ſure to find 
8g 1 againſt Henry 2. for that Epiſcopatus vocantes || ** a metbod of relief, exactly adapted to his own caſe, 
art, 1 perciperet commoda, diu vacare voluit, & “ deſcribed in the compaſs of a few lines, and yet with- 

* 1 e potius ufibus applicanda in fiſcum redegit. So in * out the omiſſion of any material circumſtance.” Com. | 
on (bury, 46. 1. de get. Pontificum, pag. 2385. See Black. g. C. 183, | RES: > 
- this —— V. 241. Et | REGISTER OF THE PARISH CHURCH, (Tegiftrum | 
m to he ; :GALIA FACERE, Is to do e or fealty when || ecclefiee parochialis) Is that wherein,baptiſms, marriages, and | 
. —— inveſted with the gegalia, viz, Regalia pro — burtals are regiſtered in each pariſh 24 year; which was 
not Mal 71S faciens Principi j Calend. Octabris Cantuariæ aſſedit. ¶ inſtituted by Lord Cromwell, anno 1 3 Hen. 8. while he was 3 
Utor- REG dts $eftts Pontificum, pag. 219. de Anſelmo. vicar-general to that King. | | 2 

mo —_—_ D, ( regardum and rewardum, Fr. regard, i. e. Theſe pariſb regifters are to be ſubſcribed by the miniſter 7 
will, _ reſpetus ) Signifies generally any care or diligent | and church-wardens ; and the names of the perſons ſhall 
fuſed I — 3 it hath alſo a ſpecial acceptation, wherem it] be tranſmitted yearly to the biſhop, Sc. | 
n the _ 5 ed in matters of the foreſt; and there two ways, REGISTRY, (regiftram, from the old Fr. gifter, I. e. 
refuſe of Gar, the office of regarder, the other for the compaſs || in lecto reponere) Is properly the ſame with repoſitory, and 
* 92 | ar belonging to that office. Crom. Jur. 175, | the office books, and rolls wherein the proceedings of the 
ding 8 „ © ouching the former, ſee Manwood, part 1. 194, | Chancery, or any ſpiritual court, are recorded, c. are 


'98. And touching the ſecond ſignification, the com- called by this name. REGISTRY 


0 nn „ * 
© ” 


ſhire. 


tator; the Regiſter n 


- 


juſtices. By J Ann, c. 20. A memorial and 2 
a 


REGISTRY. OF DEE DS. The regiftring of dreds and 
incumbrances is a great ſecurity of titles 16" purchaſers of 
lands and mortgagees; and ſome laws have been made 
requiring the ſame. By the 2 Ann. c. 4. A regiſtry is 
to be kept of all deeds and conveyances affecting lands 


executed in the Weſt-Riding of Y7orkſb.re ; and a publick 


office erected for that purpoſe; and the-regifter is to be 
choſen by freeholders having 1007. per annum, Gr. The 
6 Au, c. 25, ordains, that a memorial and epiftry of all 
deeds, conveyances, wills, r. which affect any lands ot 
tenements, ſhall be made in the Eaſt-Riding of the county 
of York; and the regiſter is to be ſworn. by the juſtices in 
quarter-ſeſſions, and every leaf of bis Book figned by two 

ry is 
to be made of all deeds and conveyances, and of all wills 
te hereby lands are affected, Ge. in the county of Middleſex, 
in the like manner as in the Yet and Eaſt Ridings of 7 S 7 
And by theſe ' ſtatutes, deeds, conveyances and 
wills, ſhall be void againſt ſubſequent purchaſers or mort- 
gagees, unleſs regiſtered before the conveyances under which 
they claim: Alſo no judgment, ſtatute, or recognizance, 


ſhall bind any lands in thoſe counties, but From ibe time a 
memorial thereof ſhall be entered at the regifter's office; 
but the acts do not extend to copy hold eſtates, leaſes at a 
rack-rent, or to any leaſes, not exceeding 21 years, 
where the poſſeſſion goes with the leaſe ;' nor to any cham- 


bers in the inns of court. By the 8 Geo. 2. c. 6. A regiſ- 
try ſhall be of all deeds made in the North-Riding of the 
county of Tork: The deeds and conveyances regiſtered to 


be in parchment, under the hand and ſeal of ſome of the 


grantors, or grantees, &c. atieſted by two witneſſes, who 


ſhall on oath prove the ſigning and ſealing of the memo- 


rial and execution of the deeds. Memorials of wills muſt 


be regiſtered within ſix months after the death of the teſ- 


dulent practices, ſhall forfeit his office, and pay treble da- 
mages; and perſons counterfeiting any memorial, &c. be 


© liable to the common penaltics of forgery. 


A. B. who had notice of the grant, purchaſes the lands; the 


grantee ſhall have the annuity againſt A. B. tho' the grant 
of the annuity was not regiſtered, for the ſtatute was in- 


tended to give notice of incumbrances to purchaſers, that they 
might not be defrauded; but if a man knows of an incum- 
brance, and will notwithſtanding purchaſe, he is bound, 
tho' the incumbrance was not regiſtered. 
664. 

A mortgage of a leaſe was regiſtered, but not the leaſe 
itſelf ;. this will not bar a ſubſequent purchaſer. 2 Strange 
1064. Deputy of the chief clerk of the King's Bench, 
appointed a Regiſter for Middleſex, inſtead of the chief 
clerk. 25 Geo. 2. c. 4. | | 

REGISTRY OF PAPISTS ESTATES. Papiſts are 
to regiſter their eſtates, or on default forfeit them. 1 Geo. 1. 
c. 55. And all perſons refuſing to take the oaths, are ob- 
liged to regiſter their eſtates as papiſts, c. 9 Geo, 1. c. 24. 
See Papiſts. _ | 

REGIUS PROFESSOR, A reader of lectures in the uni- 
verfities, founded by the King: King Hen. 8. was the 


founder of five lectures in each univerſity, of Oxford and 


Cambridge, viz. of Divinity, Greek, Hebrew, Law and Phy- 
fick, the readers of which are called in the univerſity ſtatutes 
regii profeſſores. 


REGNI POPULI, A name given to the people of Surrey 


and Suſſex, and on the ſea coaſts of Hampſhire. Blount. 


REGNUM ECCLESIASTICUM. In ſome countries 
formerly, the clergy held there was a double ſupreme pow- 


er, or two kingdoms in every kingdom; the one a regnum 


ecclefiaſticum, abſolute and independent of any but the Pope, 
over eccleſiaſtical men and cauſes, exempt from the ſecular 


magiſtrate; the other a regnum ſeculare, of the King or civil 


magiſtrate, which had ſubordination and ſubjection to the 
eccleſiaſtical kingdom: But theſe uſurpations and abſur- 
dities were exterminated here by H. 8. 2 Hale's Hift. P. C. 


24. | 
: KEGRATOR, ( Regratarius, Fr. Regrateur,) Signifies 
him who buys and ſells any wares or victuals in the ſame 
market or fair: And regrators are particularly deſcribed to 
be thoſe who buy or get into their hands in fairs or markets, 


any grain, fiſh, butter, cheeſe, ſheep, lambs, calves, | 


ecting his duty, or guilty of frau- 


1 Strange « 


— 


VI 


— 


 Gvine, pigs, geeſe, ee he chickens 
1 2 or other dead victuals Whatſoever, 
r 
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or market to be ſold there, and do Yell the ſame again 
in the ſame fair,” marketior place, or in ſome other with; 
four miles thereof.” Stat, 5 & 6 Ed. 6. cap! 14. 15 Elz 
eng 5. 8 
: Regrating is a kind of -buckftry; by which victuals are 
made dearer ; for every ſeller will gain ſomething, which 
muſt of conſequence enhatiee the price. 3 If 195. 
And in ahtiefit time; both the,gng#oſſer. and#2g70or were 
comprehended under the word re ler: Ibid; 74 
tors are puniſhable by lofs and forfeiture of goods, and 
IE; in proportion to the firſt, ſecond, or third 
offence, c. Vide Foreftaller, and Black. Com. 4 J. 


who ought always to be under ſome rule of 'obedience. 
REGULUS, SUBREGULUS; Are words often menti. 
oned in the councils of the Engliſh Saxons The firſt figni- 
fies comes, the other vicecomes. But in many places they ſig. 
nify the ſame dignitary ; as in the old book in the archive; 
of Worcefter cathedral. Cowell. See Subregulus. 
REHABERE FACIAS SEISINAM, ( Quando vicerme; 
liberavit ſeifinam de majore parte, quam deberet) Is a writ ju- 


tute. Reg. Judic. 13, 51, 84. | | 

REHABILITATION, (rebabilitatio) A reſtoring to for- 
mer ability; and is one of thoſe exactions claimed by the 
Pope heretofore in England, by his bull or brief, for ren 
bling a ſpiritual perſon to exerciſe his function who had been 
diſabled. Stat. 25 Hen. 8. c. 21. | 


REIF, (Sax. refian, i. e. /Poliare) In our old laws fignifits 
. Cowell. 


' REJOINDER, (rejun2tio) Is where defendant in any a 
tion makes. anſwer to plaintiff's. replication : It is an ex- 
ception or anſwer thereto, and it ought to be a ſufficient 


ro 


| - gray to the replication, and follow and enforce the matter 
An annuity. was granted out of lands lying in Middleſex; 


of the bar pleaded. 2 Lill. Abr. 433. 
Defendant js not to rejoin on ſach words as are not 


fendant do in his rejoinder depart from his plea pleaded in 
bar, the rejornder 15 not good, becauſe this is uncertain, 
and to ſay and unſay, which the law doth nat allow. Mich. 
22 Car. B. R. | . 4 

It is obſerved that in many caſes, if plaintiff in his re- 
plication alledges any new matter, n may there 
make à new anfwer in the rejoinder z tho' if defendant 
pleads a general plea, he ſhall not commonly make that 
good afterwards, by a particular thing in his rejoinder. 5 
Hen. 7. 19. Raym. 22. | 
Where a od is pleaded, which is iſſuable, the 
clerk of the papers, when he makes up the paper-book, 


in it; and if the Rejoinder be iſſuable, he hath the 
making up of the Surrejoinder to jt, and the iſſue there- 
upon. 2 Lill. 433. See Departure, and Black. Com. 3 J. 


310. | 
RELATION, (relatio.)Is where, in confideration of lau. 
two different times or other things are accounted 4 u; 
and by ſome act done, the thing ſubſequent is ſaid to take 
effect by relation from the time preceding: As if one de- 
liver a writing to another, to be delivered to a third pe- 
ſon, as the deed of him who made it, when ſuck third per 
ſon hath paid a ſum of money; now when the money 3 
paid, and the writing delivered, this ſhall be taken as ue 
deed of him who made and delivered it, at the time of is 
firſt delivery, to which it has relation; and ſo things be, 
lating to a time long before, ſball he as if they were done a 
that time. Terms de Ley, Shep. Epit. 837. und 
| This device is moſt commonly to help atis in law, 
make a thing take effect; and ſhall relate to the fame 
thing, the ſame intent, and between the ſame ory 
only; and it ſhall never do a wrong, or lay a * 
« perſon that is no party. 1 Inft. 190. 1 Rep. 99. Flrul 
188. * 4 ; 
And when the execution of a thing is done, it hath 
relation to the thing executory, and makes all but one 
or record, altho' performed at ſeveral times. 1 1 


199. A judgment had in full term ſhall have relation * 


1 . | 
7 ” 
brought to 3 


158. | who rt 5 
REGULARS, (regulares) Are ſuch as profeſs to live un- 


der ſome certain rule; ſuch as monks or canon regular, 


dicial ; of which there is another of the ſame name and ha- 


contained in the declaration, or replication ; and if de- 


doth of courſe make up the rejoinder, and joins the iſſue 


ES Fg. Ho”, =o a. 


e n 6d 
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| and if be on gefallt, then t 
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where there is a c6ntinuance til 
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de underſt t given Hier appe 


this _quarta dies. 


the fi day, of the 5 aj i Fn ene 
4 805 there is, Aa dare N 
anothe r day 1 . Thx 


Falk, 312. A. verdict was, given in a 
plai pho, and t Wire” Was a, 89 DOE .of —.— 
10 thin four days; 1 80 court took: 


CE 
four days after war ds plaintiff 8570 as adiudg * 
the favour of the court 4 Ry Ph 6480 7 ; e Yo, 

ent ou e yen after. 
4540 tho! waht given after the dea cath of the pr on 


bal oy relation 9 5 the time when ought. ta haye been 


Eee, 1976... 2 


[= Trib 8 85 


7 time it will, Aud 


9. 102. one be * for fend 
__ 1 eaſes his lands; they 5 1 
5 the bail, and, Jadgmept by relation. Poph. 112, 


Hergen in a. it * the teſte of the feri facias, but 
ore the ſheriff 


d executed it, ſold the 
delivered them to the buyer; and it was * 
ſneriff might take in execution in t ands o 
— yer.;, 25 175 * jon is made, it ſhall have. re- 
lun to the !e/te of the H. Fa, 1 Leon. 304. 

Sale of goods of a hapkrupt, by commiſſioners, ſhall 
have rela:iox to the firſt act of bankruptcy; and be good, 
natyithſtanding the bankrupt ſells them afterwards... 
Jag. I. c. 13. Wood's Inſt. 5 And if a man bays 
cattle in a market which are ſtolen, and ſelleth them qut 
of the market, tho” the cattle are afterwards brought in- 
to the market, and the ſecond bargain confirm , and 


money paid, Sc. this bargain. will not be good; fi for it 


ſhall. have relation to the beginning, which was unlawful. 
Dyer 

Fins, being but common aſſurances, ſhall be guided by 
the indentures precedent ; and the execution thereof haye 
relation to the original 00. 2 Cro. 110. A bargain and 


fale was made to A. B. and go it was inrolled, the | 


ſame bargainor levied a fine to the bargainee, and aftex- 
yards and within, the fix months the deed was inrolled, 
adjudged that /be bargainee was in by the fine, and not 
the deed inrolled, becauſe tho the inrollment ſhall have 
relation to the delivery of the deed, that is only to pro- 
tet the lands from all incumbrances to be made by the 
bargainar to others after, the 1 and before the inroll- 
ment, but not to deveſt any lawful , eſtate made by him 
before. 4 Rep. 70. After an indenture of bargain and 
fale is inrolled, according to the ſtatute, it relates to, the 
19 2 paſſes till inrollment, but #ben it relates. 
3 2Ve 7. 68 
88 made a leaſe for years, rendering rent at certain 
feaſts, he in reverſion bargained and ſold the land to a 
ſtranger, who who gave notice to the leſſee; and the day of 
payment coming, he paid the rent to the inor, and 
then the deed was, inrolled: It was held, that the bar- 
gs ſhould not have this rent by relation. Hugh's 


If an * or feme covert diſagree to a feoffment to 
made, when they are of age, or diſcovert; it ſhall 
relate as, to this. purpoſe, to diſcharge them of damages 
rom the time. 3 Rep. 29. G. Lit. 310. But ge- 
nerally in caſes at.Common E.. there i is no relation; as 
between. the feoffment of lands and livery and ſciſin 3 or 
between the grant of a reverſon and the attornment, 
which is only the aſſent of the particular 1 and 
mall not relate to the grant. % Tho 4 f one diſ- 


˖ re for rent as, bailiff, when. in truth 4 is not; if 


e in whoſe _ he took the diſtreſs will afterwards 


14 to it, he ſhall not be a treſpaſſer, for the aſſent 
all 1795 relalion to the time 05 e diſtreſs taken. 2 155 
0 700 190 3 9 PI *: ” 


3 


R E L. 
Letters of adminiſtration relate tq the death of the in- 


teſtate, Nik not to the time when they were granted. 
| ok 1. And when the wife is indowed of lands by the 


cir, e ſhall be in 8 ediately from the huſband by re. 
„ 396.7. 

It is, ple⸗ Sings, „grants, Be; Ad proximum 
antecede: 10 that rule has an exception, 
(71) TY pediat [tnltntia : And it hath been held, 


that this rule hath many reſtrictions, i'e. Fiat relatio, 
as there . no. 4 or incongruity; therefore it is 
1 55 e ateriam. Hard. 77. 3 Salk. 

n mm illam por tionem ers | in B. 
85 13 ok in. 1 5 then or late in occupation of 
1005 the. words in otcupatione of J. C. have relation to 
OE ang not only to the precedent words, 

oy ho other his tithes, becauſe the pronoun illam relates 
0 hm the t BE 40 the tithes, as to the place where 


n he Sc "Ly conditioned that if J. M. died be- 


fore, Midſummer day, without iſſue male of her body then 


living, that in ſuch caſe the bond ſhould be void: De- 
fendant pleaded, that before Midſummer day ſhe did die 
without” iſſue male TEN living; and the queſtion was, 
whether the adverb hen ſhould relate to Midſummer day, 
or ta the death of J. M. And it was agreed, that it 
might relate to either; but becauſe it wt in fact 
that ſhe' had a ſon living at her death, which ſon died be- 
fore Midſummer day, therefore the words then living ſhall 
relate to that day, and not her death; becauſe it is moſt 


beneficial to the obligor, that it ſhould be ſo. Dyer 17. 
3 Nell. Abr. 66. 


* a general rule, that relation ſhall not do wrong to 
Per Ventris, J. 2 Vent. 200. Trin. 2 W. © 
Fay” B. in the caſe Thompſon v. Leach, See 18 Vin. 


Abr. 28 5294. 
As to private relations, ſee Black. Cam. 1 VJ. 422. Pub- 


lick 1 0 ights 45 1 525 And as to relative rights and duties, 
fee i 


REL; . 245 A 2 or teller; alſo applied” 


on Stat. 9 Anm. c. 2 See Quo Wart no, 
And "BIcE: Com. 3 V. 264, 427. 4. 304. 
RELEASE, ( Relaxatio) Is an inſtrument whereby eſ- 
tates, or other things, are extinguiſhed, transferred, abridg- 
ed, of enlarged. 2 ee part 1. lib. 2. /, 509. 


1. Of releaſes, generally, | 
2, Of the, words and ceremony required in a releaſe; and 
v far a covenant, agreement, or a diſpoſition by wil, may 
operate as a releaſe, © 
3. What ſhall be releaſed, by a releaſe of ALL CLAIMS 
and DEMANDS. 
4. What lip! be releaſed, by a releaſe of ALL ACTIONS 


and suis. 


5. Heu far a poſſubility, or contingent inlereſt, may be re- 
le. 
1. Of releaſes, generally. 
There. is a releaſe in faft, and a releaſe in lau. Per- 


kin's Grants 71. A releaſe in fat, is that which the "oy 
words expreſsly declare. A. releaſe in Jaw, is that wh 


doth acquit by way of conſequence or intendment of law ; ; 


an example whereof you have in Perkins, abi ſupra. 
How theſe are available and how not, ſee nb at 


large, Jib. 3. c. 8. Cowell,” 


A releaſe is the giving or diſcharging ofa right of - ac- 
tion which a man hath or may claim againſt another, or | 


that which is his; or it is the conveyance of a man's in- 


ob or right, which he hath to a thing, to another who 


eſſion thereof, or ſome te. therein. 4 New 
455 5. BY 15 


Relexkes are diſtinguiſhed i into expreſs releaſes in deed, 
and thoſe ariſing by operation, of law ; and are made of 
lands and tenements, goods and batten or of actions 
real, perſonal and mixt. Co. Lit. 264. 4 
| Theſe are to be 3 to the nature of the caſe, and 


the purpoſes for which the releaſe is intended; ſo that if 
a man be 


releaſe all actions, he may notwithſtanding enter into his 


diſſeiſed of lands, or diſpoſſeſſed of goods, and 


lands, 5 retake his goods, the right and property 2 
90 


* 


R E 
ſtill in bim, tho' he has deveſted himſelf of his remedy. 
Hob. 163. 4 Co. 63. 8 er 

e eee ee means to come to his 7 
be. may releaſe one, and yet tate advantage gf he other; but 
if a man has not any means to corne to his right but by 
way of action, there, by a releaſe of all ations, his right 
by judgment of law is gone, becauſe by e he 
barred himſelf of all means to come at 8 Co. 152. 
Co. Lit. 286. 5 =: 

Heretofore releaſes were conſtrued with much nicety 
and great ſtrictneſs, and being conſidered as the deed or 
grant of the Party's were according to the rule of la 
taken ſtrongeſt againſt the releaſor ; they now receive 
ſuch- interpretation as theſe grants and agreements do, 
and are favoured by the judges as tending to repoſe and 
quietneſs. Dyer 56. | Plowd. 289. Hel. 15. . 8 O. 


148. a * 

* it hath been eſtabliſned as a general rule in the 
conſtruction of releaſes, that where there are general wor 
only in a releaſe, they ſhall be taken moſt firongly aparnſft the 
releaſor ; but where there is a particular recital in a deed, 
and then general words follow, tbe general words ſhall be 
qualified by the ſpecial words, 1 Mod. 99. 1 Ld. Ram, 
235: Otis 0 e 
2. Of the words and ceremony reguired in a releaſe; 
and bow far a covenant, agreement, or a diſpoſition by will 
may operate as a releeſe. | 


_ Littleton tells us, that the proper words of a releaſe are 
remifiſſe, relaxaſſe & quietum clamaſſe, which have all the 
ſame ſignification. Lord Coke adds, Nenunciare, acguie- 
tare ; and ſays, that there are other words which will 
amount to a releaſe; as if the leſſor grants to the leſſee 
for life, that he ſhall be di/charged of the rent; this 
is a good releaſe. Litt. J. 445. Co. Lit. 264. Plowd. 


140. nts 55 
| 80 a pardon by act of parliament of all debts and judg- | 
ments amounts to a releaſe of the debt, the word Pardon 
including a releaſe. 1 Sid. 261. e £4 
An expreſs releaſe muſt regularly be in writing and by 
deed, according to the common rule, codem modo oritur, 
eodem modo diſſolvitur; ſo that a my, ariſing by record 
muſt be diſcharged by matter of as high a nature; ſo of 
a bond or other deed. Co. Lit. 264. b. 1 Roll. Rep. 
43. 2 Len. 76, 213. 2 Roll. Abr. 408. 2 Sand. 48. 
Moor 573. pl. 787. 8 
But a promiſe by words may before breach be diſcharged 
or releaſed. 1 Sid. 177. 2 Sid. 78. Cro. Jac. 483, 
620. Vide Cro. Car. 383. 1 Mad. 262. 2 Mod. 259. 
1 Sid. 292. TEES 
A releaſe of a right in chattels cannot be without deed. 
1 Leon. 283. "2 
A covenant perpetual, as that the covenant or will not 
ſue without limitation of time, is a defeaſance or abfolute 
releafe ; and this conſtruction has been made to avoid 
cirouity of action; for if in ſuch caſe the party ſhould 
contrary to his covenant ſue, the other party would re- 
cover preciſely the ſame damages which he ſuſtained b 
the other's ſuing ; but if the covenant be, that he wi 
not ſue till ſuch a time, this does not amount to a releaſe, 
nor is it pleadable in bar as ſuch, but the party hath re- 
medy only on his covenant. Moor 23. pl. 80, 811. 
1 Roll. Abr. 939. Bridg. 118. 2 Bull. 95: 290. Hard. 
113. 3 Lev.gi. 2 Salk. 513, 5. Carth. 210. 1 L. 
Raym. 419, 691. See Cro. Eliz. 352. 1 And. 30). 1 
Noll. Abr. 939. Carth. 63. Salk. 373. 1 Show. 46. 
If two are jointly and ſeverally bound in an obliga- 


tion, and the obligee by deed covenants and agrees not | 


to ſue one of them; this is no releaſe, and he may not- 
withſtanding ſue the other. Cro. Car. 551. March gs. 
2 Salk. 575. 

But if two are jointly and ſeverally bound, @ releaſe 10 
one diſcharges the other. 1 Ld. Raym. 420. See 2 Vent. 
#07. 1 Ld. Raym. 691. 1 Lev. 152, 

t ſeems agreed, that a will, tho ſealed and delivered. 
cannot amount to a releaſe, becauſe it is ambulatory and re- 


' vokable during the teftator*s lift; and by reaſon of the ex- 


ecutor's conſent requiſite to every diſpoſition of a perſonal 


| 


1 


| 
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46ſtator's creditors, were a. will allowed to operate a 
releaſe. Stil, . ber 39. . n 
- + Therefore where in debt on an obligation, b 
preſentative of a teſtator, defendant — $29 te = 
tator by his laſt will in writing releaſed to defendant ; this 
was adjudged ill, and that no advantage could be taken 
by plea. 1 Sid, 421. | 8 

But it hath been held in equity, that tho' a will cannot 
enure as a releaſe, yet {provided it were expreſſed to be 
the intention of the teſtator that the debt ſhould be ic. 
charged, the will would operate accordingly; and that in 
ſuch'caſe it would be plainly an abſolute diſcharge of the 
debt, tho' the teſtator had ſurvived the legatee. 1 Pe- 
Will. 85. 2 fem. 1. 

So in another cafe it was held, that a releaſz by will 
can only operate as a legacy, and muſt be aſſets to pay the 
teſtator's debts; and if a debt fo releaſed b wil be af- 
terwards received by the teſtator himſelf in his life-time 
the legacy is extin&, and fuch releaſe by will intimates 
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teſtator's death trouble or moleſt the debtor. 2 Peer 
Will. 332. r 45 | 

If a debt is mentioned to be deviſed to the debtor with- 
out words of releaſe or diſcharge of the debt, and the 
debtor die before the teſtator ; this will be a lapſed legacy 
and the debt will ſubſiſt. 2 Vers. 522, admit. 


| 7 What ſhall be releaſed, by a releaſe of ALL clans 
and DEMANDS, n 


TLililtion ſays, that a releaſe of all demands is the beſt 
releaſe to him to whom it is made; and Coke ſays, that 
the word demand is the largeſt word in law except clain; 
and that @ releaſe of demands, diſcharges all ſorts of alli, 
rights and titles, conditions before or after breach, executims, 
appeals, rents of all kinds, covenants, annuities, contratts 

Cognzances, ſtalutes, commons, &c.. Litt. ſect. 508. Co. 
Lit. 8 r c 
But notwithſtanding the large import of the word d- 
mands, yet there are ſeveral inſtances (which vide infra) 
where the generality of the words hath been reſtrained to 
the particular occaſion for which the releaſe was made. 

By a releaſe of all demands, all actions real, perſonal 
and mixed, and all actions of appeal, are extinct. Lit. 
ſet. 509. 8 Co. 154. | 
So a releaſe of all demands extends to inheritances, and 
takes away rights of entry, ſeizures, Sc. Co. Lit. 291. 
But if the King releaſeth all demands, yet as to him the 
inheritance ſhall not be included. Bro. Prerogative, pi. 
62. Bridg. 124. | 

By a releaſe of all demands made to the tenant of the 
my a common of paſture ſhall be extinct. Co. Lit. 

91. | . | 

A releaſe of all demands will bar a demand of a relief, 
becauſe the relief is by reaſon of the ſeigniory to which it 
belongs. Cro. Fac, 170. 

If A. being poſſeſſed of goods loſes them, and they 
come to the hands of B. who being in poſſeſſion, 4. 
by deed releaſes to B. all actions and demands per- 
ſonal which at any time before habuit vel habere potuil 
againſt B. for any cauſe, matter or thing whatſoever ; 
this ſhall bar A. of the property of the goods, ſo that 5. 
has the abſolute right in him by this releaſe. 2 Roll 
Abr. 407. 

By a releaſe of all demands, all manner of executions are 
gone, for the recoverer cannot ſue out 4 fieri facias, capias 
or 'elegit, without a demand. Litt. ſet. 508. 2 Full 


F. 497. | 

Bya releaſe of all demands to the conuſor of a ſtatute 
merchant before the day of pa t, the conuſee ſhall 
be barred of his action, becauſe the duty is always in de- 


mad]; yet if he releaſes all his right in the land, it is no 


bar. Co. Lit. 291. Bridem. 124. 
So a bond conditioned to pay money at a day to come, 


is a debt and duty | 
releaſe of all actions and demands before the day of pay- 
ment. Co, Fac. 300. | 

But in an action of debt for no of an 
award made for payment of money at a day to come 


thing by will, and the injury that might accrue to the 


there is no preſent debt, nor any duty before the day ef 
: payment 


no more than that the executors ſhould not after the 


preſently, and may be diſcharged by a 


twixt lo 
between 
Why the 
cauſe it 


not by v 
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6 5 Pt Une Std. © 5th 
D: yment is come therefore it ca ot be diſc ar before 
oy day, by a releaſe of all pens and demands. Telv. 


a. d 4200... ee blo nos 3h 
8 if a *. 30 les 4 1 4 8 201. to J. & at the age 
of 23, tho' the legatee, after he attains the age of 21, and. 
before the day of payment, nay releaſe it, yet by the word. 
demands it is not releaſed, but there muſt be ſpecial words, 
for the purpoſe.” ' 10 Co. 1. . | 

A releaſe of all demands does not diſcharge a covenant 
not broken | at the time; but à releaſe of all covenants: 
will releaſe the covenant. © Cro. Fac. 173. 2 Roll, 
Abr. 40% Ney 123. For the difference when broken or 


not, ſee Dyer 217. Li. Rep. 86. 3 Leon. 69, 5 C. 
71. Hoe's caſe. 10 ©. gs . Lit. 292. 8 C. 183. 
1 And. 8, 64. | 


If a leſſee for life grants over his eſtate by indenture, res 


ſerving rent during the continuance of the eſtate, and af- 


terwards releaſes to the aſſignee all demands; this, ſhall 
diſcharge the rent, for he had the freehold of the gent in 
him at the time. 2 Noll. Abr. 408. Cro. Fac. 486. Bridgm. 
123. 2 Kvll. Rep. 20. Popb. 136. 3 Po 

So if leſſee for years grants over by indenture all his 
eſtate, reſerving a rent during the term, and afterwards 
releaſes to the aſſignee all demands ; this ſhall releaſe the 
rent, for tho' he cannot have an action to demand all 
the eſtate, yet this is an eſtate in him of the rent, and, 
- aſſignable over; and in an action of debt for any arrears 
after, he ſhall claim it as à duty accrued from the 5 and 
it ſhall not be ſaid that the duty ariſes annually on taking 
the profits, but this had its commencement and creation 
by the reſervation and contract, which was before. 2 
Rall. Abr. 408. o 1 

If there be leſſee for years rendering rent, and the leſſor 
grants over the reverſion, and the leſſee attorns, and after 
eſſee aſſigns over his eſtate, and after the. aſſi of tlie 
reverſion releaſes all demands to the firſt lee, yet this 
ſhall not releaſe the rent, for there is neither privity of 
the eſtate or contract between them after the aſſignment; 
but if the releaſe had been made to the aſſignee, it had 
extinguiſhed the rent. 2 Nell. Ar. 408. Moor 544. 


Cro. Eliz. 606. | 
If he who has a rent-charge in fee releaſes to the te- 
nant of the land all demands from the beginning of the 
world till the making of the deed of releaſe ; this ſhall 
diſcharge all the rent, as well that to come as what is paſt. 
20 Aſſ. pl. 5. 2 Roll. Abr. 408. . i 
It is ſaid by Littleton and Coke, that by a releaſe of all 
demands a rent-ſervice ſhall be releaſed ; but this it is ſaid 
is to be intended of a rent ſervice in groſs, as a ſeigniory. 
Lite. ſe. 510. C. Lit. 291. Therefore in the caſe 
of Hen. v. Hanſon, where in covenant brought on a cove- 
rant in a leaſe for years to pay the rent reſerved, defen- 
dant pleaded releaſe by the plaintiff of all demands at a 
day before the rent in queſtion became due; plaintiff re- 
phed, that the releaſe was in performance of an award of 
all matters in controverſy between the plaintiff and de- 
fendant; and on demurrer it was adjudged, thar the rent was 
not age by this releaſe, as it became due by the per- 
ception of the profits, and was not like to a rent-charge, 
or 4 rent parcel of a ſeigniority; and that this rent being 
incident to the reverſion, and part thereof, was no more 
releaſed than the reverſion itſelf; and this conſtruction 
ſhould the rather prevail, as it was not the intention of 
the party to releaſe this rent: But 7 wiſden (aid, that in 
releaſes and deeds when words are heaped up, the party 
who is to take advantage may take the ſtrongeſt word 
and the ſtrongeſt ſenſe, and that is the reaſon they are put 
in; and as to the intent, that muſt be gathered from 
the words; and men muſt take care what words they 
uſe, oportet politiam obedire legibus, non leges politie ; and 
he ſaid, he could ſee no difference between this rent and 
4 rent in fee, both are rent-ſervices, and neither de- 
mandable before become due, otherwiſe than as in 
40 £4. 3.47. it is ſaid, there is a continual demand be- 
8 lord and tenant; and in this caſe there is a tenure 
ger the leſſee and him in reverſion; and the reaſon 
che reverſion is not touched by this releaſe is, be- 
cle it can work only by way of extinguiſhment, and 
"ot by way of paſling an intereſt ; but it was adjudged 


or of all appeals, or of all demands, will be a 


* 
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ut ſupra. 1 Ley. 99, 100. 1 Sid. 141. 1 Keb. 499, 510. 
Fab A A r 


releaſed, by a releaſe of ALL ACTIONS 


| A releaſe of all actions diſcharges a bond to pay mo- 
ney on a day to come; for it is Debitum in preſenti, 
quamvis fit ſolvendum in futuro; and it is a thing merely 
in action, and the right of action in him who releaſes, 
tho' no action will lie when the releaſe is made. Co. Lit. 
292. | : | 
But a releaſe of actions does not diſcharge a rent before 
the day of payment, for it is,neither debitum nor ſolvendum 
at the time of the releaſe ; nor is it, merely a thing in acti- 
on, for it is grantable over. C. Lit. 292. 

So if a man has an annuity for a term of years, for life 
or in fee, and he before it be behind releaſes all actions; 
this ſhall not releaſe the annuity, for it is not merely in 
action, becauſe it may be granted over, Co. Lit. 292. 1 
Bulft. 178. Cro. Eliz. 897. Moor 113. But ſuch releaſe 
ſhall releaſe the arrears incurred before. 39 H. 6. 43. 2 
r = 

If one releaſe omnes guerelas aut loquelas, this is as 
large as a releaſe of all actions, and releaſes all cauſes 
of action, tho' no action be then depending. Co. Litg 
292. bk | | 

Buy a releaſe of all manner of actions, all actions as 
well criminal as real, perſonal and mixed, are releaſed. Co. 
8 fi 8 5 

A releaſe of actions real is a good bar in actions m- 
ed; as aſſiſe of novel diſſeiſin, waſte, quare impedit, an- 
nuity; and fo is a releaſe of actions perſonal. Co. Lit. 
284. But not after the grantee has made his election. 1 
„ „ 

In an Tu of robbery or felony, a releaſe of all ac- 
tions perſonal will not bar, . becauſe an appeal, in which 
the appellee is to have judgment of death, is hi 
than a perſonal action; but a releaſe of all manner of ac- 
tions, or of all actions criminal, or of all actions mor- 
tal, or of all actions concerning the pleas of the crown, 

bar 
of any ſuch appeal. Co. Lit. 287. 2 Hawk. P. C. 
196. | | 

And in an appeal of maihem a releaſe of all actions per- 
ſonal may be pleaded, becauſe damages, only, are recover- 
ed. Co. Lit. 288. 

A releaſe of all actions is regularly no bar to an execu- 
tion, for execution is no action, but begins when the action ends. 
Co. Lit. 289. 8 Co. 153. 

Alſo a releaſe of all actions does not regularly releaſe a 
writ of error, for it is no action, but a commiſſion to the 
Juſtices to examine the record; but if therein the plaintiff 
may recover, or be reſtored to any thing, it may be re- 
* by the name of action. 2 Hf. zo. Telv. 209. Cv. 

. 288. | 

But a releaſe of all actions is a good bar to a ſcire facias, 
tho' it be a judicial writ, for defendant may plead to it, 
and it is in nature of a new original given by the ſtatute. 
Co. Lit. 290. Comb. 455. 

So in replevin a releaſe of all actions is a good bar, for 
the avowant is defendant, tho' in ſome reſpects he is plain- 
tiff. 2 Roll. K ep. 78. 

By a releaſe of all ſuits a man is barred of a writ of er- 
ror. Latch 110. 

So by a releaſe of all ſuits a man is barred of execution, 
becauſe it cannot be had without application to the court, 
and prayer of the party, which is bis ſurf. Co. Lit. 291. 
8 Co. 153. | 

If a "Iiſeilee releaſes to the diſſeiſor all actions; this 
is no releaſe of his right of entry, for want a man has 
ſeveral means to come at his right, he may releaſe one 
and yet take benefit of the other. Co. Lit. 28. b. 8. Co. 
141. 

So if a man by wrong takes away my goods; if I re- 
leaſe to him all actions perſonal, yet by law I may take 
the goods out of his poſſeſſion. Co. Lil. 286. Skin. 


37. 
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If a man releaſes all actions, by ſhall relgaſe as 
well actions which he has as executor, as thoſe in his own 
right. Ed. 3. 26. 2 Roll. Abr. 404. 2 Ld. Raym. 

git. 39 3 : 
1 307. S. C. cited by Powel, and ſaid by him to be clearly ſo, 
unleſs there was an action of his own 


this he ſhall relgaſe as | 


moſt ſtrongly a 
ons, for —y all actions 
leaſed. + o. Lit. 292. a 
5. How far a poſibility 


releaſed. 


inſt himſelf, it is as beneficial as 
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4 os 
It is a general K 
cannot be 


leaſe ſuppoſeth a.right in being, and it was thought to coup: | rd, 
* 1852 * | Te, IH - Nu Op 

Fo... ine 1 'B. and mou not be at liberty to deſtroy 

« ; t . 


the life-time of the father, for We 


1 


contingent thing, for he may d 


dem 76.8 F. | 


nds, ts judg- 
ment againſt him, he may extend a made of the ſame 
land, for he had no right to the land at the time of the. 
releaſe, and the land is not bound but in reſpect to the 


perſon. 2 Mod. 28 1. 2 Lev. 21s. | 
80 if plaintiff releaſes all demands to the 
King's' Bench, and afterwards judgment be 
the principal, execution may be ſued. ai 
for _—_ = _ 2 han of there was 5 N 
bility of the bai ming chargeable. 5 Co. 70. Co. 
Lit. 265. Moor 469. 055 Eliz. 559. 


ſee Moor 852. | 


* 
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So if A. recovers in treſpaſs againſt B. in B. R. and B. 1: 
brings a writ" of error, pending which A. releaſes to B. 
all executions; and after the judgment is affirmed, and 


new damages given to A. for the delay, on the ſtatute 


of 3 H. J. this releaſe ſhall not bar A. to have execution of 
thoſe damages, becauſe he had not any right to have exe - 
cution, nor to any duty when the releaſe was made. 2 Roll. 


Abr. 404.  Cro. Jac. 337. 1 Roll. Rep. 11. 


A leaſe to the huſband and wife for life, remainder to 


| the ſurvivor of them for twenty-one years ; the huſband | 
grants it over, and tho' he ſurvived, yet the grant was held | 


void, becauſe it was contingent. Poph. 5. 10 Co. 31. Hut. 
17. Raym. 146. 2 | | 

If the next preſentation to a church be granted to A, 
and B. and living the incumbent, A. releaſes all his eſtate, 
title and intereſt to B. this releaſe is void, it being of a 
choſe in action; ſecus had the releaſe been made after the 


_ avoidance, at which time the intereſt would have been 


veſted in J. Cro. Eliz. 173, 600. Owen 85. 1 Leon. 
167. 3 Leon. 256. and Dyer 244. 10 Co. 48. like 
int. | 


From the reaſons herein it was held, that if at Com- 
mon law a woman before marriage had accepted of a join- 
ture in bar and ſatisfaction of dower, that this would not 
have bound her, becauſe at the time ſhe had no right to 
dower. 4. Co. 1. . | 

A city orphan catnot at law releaſe her orphanage part 
to her father, for ſhe hath no right in her during the life 
of her father; but it hath been held in equity, that ſuch 


releaſe being for a valuable conſideration, as on the mar- 
riage of 'a daughter, and a portion given her by the fa- 
ther, ſuch releaſe may operate as an agreement to waive 


the orphanage, and hath- accordingly been ſo decreed in 
equny. 2 ul. 638. 2 Peer Will. 527. Preced. 
Chan, 545. 


If there be a deviſe of a term for years to A. for life, 
remainder to B. 


B. may releaſe his right to A. and 


made. 

che releaſe to wolß 
upon. 3 
If a man releaſes all quarrels, a man's deed being taken 

all acti- 

real, perſonal and mixed, are fer 


or contingent intereſt” may be || doftrine. , 2 


iin order to, defeat C. of his in 


cannot releaſg to, 


Co. Liti. 268. a, 10 Co. 51, 


his remainder to 


bail in the 
ven againſt 
the bail, 
ly a poſſi- 7? 
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ſuch releaſe ſhall extinguiſn his intereſt, tho? it was ohjec- 


10 2 4 ; $1973 k i | 1 C08 


| But , it w | | | "WW 
it was held, chat B. could, not affign over his in- 
[tereſt to 1 ftranger e life-time of 4. Thi 4 bein 


only & che in Hin, and 4 ere poſibility, inaſmuch & 
an Wed fo life is in nen of 1 N 
clan for any number of years ro Cv. 47. 4 C. 66. ; 
Sid. 188. Raym. 146. bas "St 
But later reſolutions, eſpecia 


7 thoſe which Have 
in courts of | r * 


dity, have tnade a great alteration in this 
ern. 6 775 go me wits | 0 
" As where on, polity ofa" derm deviſed it.to_ 4 for 
PEER B, and made A. executor; B deviſed 
remainder do C and died in the life-time of 4 and 


t C. ok his intepeſt, 4. aſſigned his 
And 1 vel by Lord, Chanel 


cd a third perſon ; And it was,decreed by Lc 
t the executor and deviſee, for life was a 


» »» et Fair's a 
' ths der, but that” 


e executor ſhould preſerve the 


leaſe, fo as it might go according to the. will, with the 
performance whereof the executor was intruſted. I- 


So where the truft of à term was deviſed to 4. for 
life, remainder to B. it was aged by all, that B. 
might affign over this. truſt, which ſhews, that a truſt of a 
'term in remainder may be transferred over by deed. 1 
Chan Ca, 4. 3 391 . 22 *, x | 
One poſſeſſed of a term for years deviſed it to 4 for 
life, remainder to'B.——B. in the life-time of . deviſed 
| 70 S. who deviſed it over; and the que- 
ſtion was, Whether A. (the deviſee for life) being dead, 
the deviſee of J. S. ſhould have the term, or whether it 
ſhould go to the adminiftrator de bonis non; and it was 
decreed for the deviſee of 7. S, and the adminiſtrator de 
Bonis non of B. was directed to aſſign over the term to him, 
tb ebe 1 
And in tfie caſe of Theobald v. Duffay in the houſe of 
Lords, March 1729-30; it was (inter , alia) determined 
that a paſſibiliiy of a term, is affignable for a good conſid.- 


A duty uncertain, at firſt, , which on a condition pre- 
cedent is to be made certain afterwards, is but a 12 
tel, which cannot be releaſed. 5 Co, 702. 2 Mod, 
P ru | 

As a nonine pane waiting on a rent which cannot be 
releaſed till the rent is behind, as the non-payment of 
the rent makes the nomine pgue a duty, Ye. 215. 


— 


— — 


— — 


the day, for it reſts merely in poſſibility and contingency, 
whether the money ſhall ever be paid, for it becomes 
a duty on delivery of the hay on, and not before. Leit. 


215. | 
| Fa debt on bond . againſt defendant as adminiſtrator, 
Sc. defendant pleaded a releaſe, whereby the plaintiff, 
reciting there were ſeveral controverſies between defendant 
and him about a legacy and the right of adminiſtration, 
releaſes to defendant all his right, title, intereſt and de. 
mand of, in and to the perſongl eftate of the inteſtate; and 
on demurrer this was held to be no plea; and 2 differ- 
ence was taken by Holi, between a releaſe of all demands 
to the perſon of the obligor or adminiſtrator, and 2 fe- 
leaſe of all demands to the perſonal eſtate of the 
ligor or adminiſtrator ; that the laſt will not diſcharge 
the bond as the other may, becauſe the bond does not 
give any right or demand upon the perſonal eſtate, &c, 
until judgment and execution ſued. Salk. 575. 2 
Raym. 186. IR 

If 4. promiſes B. in conſideration that he will ſell wo 
his ſon, certain merchandize at ſuch a price, that if 
ſon does not pay it at the feaſt of St. Michael next * 
ſuing, he himſelf will pay it; and before Michaelnd 4 
releaſes all actions and aa to him who' made 17 le. 


] 


1. 1. 5. f 
* Bracton, lib. 2. c. 36. affirms, That it called a relief, 


diz. The relief of an earl was eight war-horſes with their 


BE this ſhall not releaſe the aſſumpſit, for till Michael- 
mas it cannot be known whether his ſon will have paid it 


or not, and till default by him, the other is not bound to 


pay it, ſo it is a mere contingency till Michaeimas, which 
cannot be releaſed. 2 Roll. Abr. 407-8. 

For more learning on this ſulject, ſee 4 New Abr. and 18 
Vin. Abr. tit. Releaſe. 

RELEGATION, ( Relepatio) A baniſhing, or — 
away; as abjuration is forſwearing the realm for ever, 
relegation is baniſhment for a time only. Cv. Lit. 133. 

RELIEF, (Relevamen, but in Domeſday, Relevatio, re- 
levium) Signifies a certain ſum of money which the tenant, 
bolding by knights ſervice, grand ſerjeanty, or other tenure, 
(for which homage ot legal ſervice is due) and being at 
full age at the death of his anceſtor paid unto his lord at 
his entrance. Mag. Chart. cap. 2. and 31 


Quia hereditas que jacens fuit per anteceſſoris deceſſum releva- 
tur in manus bæredum, & propter faftam relevationem, faci- 
enda erit ab bærede quedam præſtatio que dicitur relevium 
and Britton, c. 69. Of this alſo ſpeaks the Grand Cuſtu- 
mary of Normandy, c. 34. Skene de verbor, ſignif. verb. 
Relevium, faith, Relief, is a French word, from the 
Latin relevare, which is (0 relieve or take up that which is 
fallen; for it is given by the tenant or vaſſal who is of 
perfect age, after the expiring of the wardſhip to his ſu- 
perior lord, of whom he held his lands by Knight - ſervice, 
that is, by ward and relief: For by payment thereof he 
relieves, and, as it were, raiſeth up again his lands after 
they were fallen down into his ſuperior's hands, by reaſon | 
of wardſhip, &c. See ſtat. 12 Car. c. 2. 24. 

Relief is otherwiſe thus explained, viz. A fendatory or 
beneficiary eſtate in lands was at firſt granted only for life ; 
and after death of the vaſſal is returned to the chief lord, 
for which reaſon it was called feudam cadutum, viz, fallen 
to the lord by the death of the tenant ; afterwards theſe 
feudatory eſtates being turned into an inheritance by the 
connivance and aſſent of the chief lord, when the poſſeſſor 
of ſuch an eſtate died, it was called hereditas caduca, i. e. 
it was fallen to the chief lord, to whom the heir having 
paid a certain ſum of money, he did then relzvare hieredi- 
lalem caducam out of his hands; and the money thus paid 
was called a relief. This muſt be underſtood after the 
conqueſt; for, in the time of the Saxons, there were no 
reliefs, but heriots paid to the lord at the death of his te- 
nant, which in thoſe days were horſes, arms, Sc. and 
ſuch tributes could not be exacted of the Engliſh imme- 
diateſy after the conqueſt, for they were deprived of both 
by the Nor mans; and inſtead thereof in many places, the 
payment of certain ſums of money was ſubſtituted, which 
they called a relief, and which continues to this day. Re- 
lief reaſonable : It is likewiſe ſometimes called /awful and 
ancient rel.ef, which is injoined by ſome law, or becomes 
due by cuſtom, and doth not depend on the will of the 
Lord, viz. In a charter of King Joby, mentioned by 
Halt. Pariſ. 178. Si quis comitum vel baronum noftrorum, 
ſve aliorum tenentium de nobis in capite, per ſerv:tium mili- 
lare, mortuus fuerit, & cum deceſſerit heres ſuus plene e1a- 
lis fuerit, & relevium debeat, hubeat hereditatem ſuam per 
aniquum relevium : What that was we may read in the 
laws of William the Conqueror, c. 22. and of Henry l. 
c. 14. and before the time in the laws of Canutus, c. gy. 


bridles and ſaddles, four lor icas, four helmets, four ſhields, 
four pikes, four ſwords, four hunting-horſcs and a pal- 
frey, with their bridles and ſaddles : The »elief of a ba- 
ron or thane was four horſes, two with furniture, and two 
without, two ſwords, four lances, four ſhields and an 
helmet, cum lcrica, and fifty marks in gold. The relief 
of a vavaſor was his father's horſe, his helmet, ſhield, 
lance and ſword, which he had at his death. The relief 
of a villain or a countryman was his beſt beaſt, Sc. Cowell. 
ws black. Cm. 2 V. 56, 65, 87. 4 JV. 411, 413, 
4. — 
RELIGION, (Religio) Is virtue, as founded on reverence 
of God, and expectation of future rewards and puniſh- 
ments; a ſyſtem of Divine faith and worſhip as oppoſite 
(0 others. Jobn/; That habit of reverence towards the 


Elix. 1. 


R EL 
ſerve and worſhip him after ſuch a manner as we con- 
ceive moſt acceptable to him, is called religion. Wilkins. 

All blaſphemies againſt God, as denying his being or 
providence, all profane ſcoffing at the Holy Scripture, or 
expoling any part to contempt or ridicule, all impoſ- 
tures in religion, as falſly pretending to extraordinary 
commiſſions from God, and terriſy ing or abuſing the people 
with falſe denunciations of judgments, &c. All open 
lewgneſs groſsly ſcandalous, fuch as was that of thoſe per- 
ſons who expoſed themſelves naked to the people in a 
balcony in Covent-garden, with moſt abominable circum- 
ſtances ;—offences of this nature, becauſe they tend to ſub- 
vert all retigion or morality, which are the foundation of 
government, are puniſhable by the temporal judges with 
fine and impriſonment, and alſo ſuch corporal infamous 
puniſhment as to the court in diſcretion ſhall feem meet 
according to the heinoufneſs of the crime. 1 Hawk. P. C 
6, 7. Seditious words in derogation of the eſtabliſhed 
religion are indictable, as tending to a breach of the 
peace. 1 Hawk, P. C. 7. See Black. Com. 4. V. 43. 

The fix articles of religion eſtabliſhed, 31 Hen. 8. c. 14. 
35 Hen. 8. c. 5, Commiſſions to be granted concerning 
religion, 32 Hen. 8. c. 15. The authority of the King 
and the clergy in matters of faith. 32 Hen 8. c. 26. 
34 & 25 Hen. 8. c. 1. Repeal of the former acts re- 
lating to religion, 1 Ed. 6. c. 12. je. 3. Images in 
churches, &c. to be deſtroyed, 3 &@ 4 d 6. c. 10. 
Repeal of the ſeveral acts of Ed. 6. 1 Mer. fl. 2. e. 2. 
Preachers, Sc., to ſubſcribe the articles: 13 EIK. c. 12. 
Articles to be ſubſcribed by proteſtant diſſenting teachers, 
1 V & M. c. 18. etl, 8, 10. Profeſſion of Chriſtian 
belief to be ſubſcribed by Quakers, 1 & AM. c. 18. 
ſei. 13. See Bl-/ſphemy, Hereſy, Nonconformiſts, Papiſts, 
Quakers, Recuſant, Service and Sacraments, _ 1 

RELIGIOUS HOUSES, (Religiaſæ domus) Are houſes 
ſet a- part for pions uſes, ſich as monaſteries, churches, hoſ- 
pitals and all other places where charity is extended to the 
relief of the poor and orphans, or for the uſe or exerciſe 
of religion. See Notitia Monaftica, or A ſhort Hiftory f the 
Religious Houſes in England and Wales, by Thomas Tan- 
ner, Octavo, who, in an an alphabetial order of counties, 
has accurately given a full account of the founders, the 
time of foundation, the titular ſaints, the order, the 
value and the diſſolution, with reference to printed authors, 
and manuſcripts which preſerve any memoirs relating to 
each houſe; with a learned and judicious Preface of the 
inſtitution of religious orders, c. Cowell, See Mona/- 
beries. | | 

RELIGIOUS MEN, ( Religiof) Such as enter into ſome 
monaſtery or convent, there to live devoutly : And m 
ancient deeds of fale of land, the purchaſers were often 
reſtrained by covenant from giving or alienating it, viris 
religroſts, to the end the land might not fall into mortmain. 
Cowell. 

RELIGIOUS ORDERS, For the qualification of clergy. 
See Ordination. : 

RELINQUISHMENT, Is forſaking, abandoning, or 
giving over. It hath been adjudged, that a perſon may 
relinquiſh an ill demand in a declaration, &c. and have judg- 
ment for that which is well demanded. Style 175. In aſſiſe 
the count was a meſſuage, and four acres of land in B. 
and the jury having a view only of the land, the demand- 
ant relinquiſhed his plaint to the houſe. Dyer 66. But 
on aſſiſe where the plaint was for fifty-three ſhillings and 
four-pence rent, no part of that rent could be relinqui/hed, 
becauſe @ rent is an intire thing. Ibid 61. In a writ of 
annuity, where the jury found the arrears, but did not 
aſſeſs damages or coſts, which could never be ſupplied by 
a writ of enquiry ; plaintiff was admitted to relinquiſh and 
rw the damages, and had judgment for the arrears. 
11 Rep. 59. G 

RELIQUES, (Reliquie) Are ſome remainders, ſuch as 
the bones, &c of ſaints who are dead, preſerved by per- 
ſons living, with great veneration, as ſacred memorials 
of them : They are forbidden to be uſed or brought into 
England, by ſeveral ſtatutes; and juſtices of peace are 
empowered to ſearch houſes for popiſh books and religues, 
which when found are to be defaced and burnt, Sc. 3 
Jac. 1. 6. 26. 


vine nature, whereby we are enabled and inclined to | 
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KEMAINDER, (Remanentia) Is an eſtate limited in 
lands, tenements or rents, to be enjoyed aft r the expiration 
of anatber particular eftare, For example, A man may let 
- to one for term of his life, and remainder to another for 
term of his life. Lit. cap. Atturnment. And this remainder 
may be either for a certain term, or in fee-ſimple, or fee- 
tail, as appears by Broke, tit. Donee and Remainder, 245. 
ani Glanvill, lib. J. cap. 1. The difference between a 
remainder and reverſion, according to Spelman, is this, 
That by a reverſion after the appointed term, tbe effate re- 
turns to the donor, or his h.irs, as the proper fountain; 


whereas by remainder it goes to ſome third perſon, or a 


ſtranger. Cowell. | 
Remainder is deſcribed to be a remnant of an eſtate in 
lands or tenements, expeclant on a particular eftate created 
together with the ſame, and at the ſame time, and is ſo ex- 
pectant on the particular eſtate, that unleſs it can take 
effect when the particular eſtate determines, it is void. 
5 Lit. 49, 143. 2 Co. 51. Moor 344. Vaug b. 
8 


1. Of the ſeveral kinds of remainders, as diſtinguiſhed in. 
to remainders veſted, or in contingency and abcyance. 
2. Of croſs remainders, or thofe arifing by implication and 
conſtruftion of law. 

3. Of what things a remainder may be made, or limited. 

4. What words are ſufficient to create a remainder. 

5. Of the continuance of tle particular eſtate, and when 
the remainder is to commence. | 


1. Of tbe ſeveral kinds of remainders, as diſtinguiſbed into 
remainders veſted, or in contingency and abeyance. 


If an eſtate be limited, either at Common law, or by 
way of uſe, to one for life, or in tail, remainder to the 
right heirs of F. S. who is then dead, this is a good re- 
mainder, and veſts preſenily in the perſon who is beir at 
law to 1 S. by purcbaſe, and tho' a daughter be then 
heir at law, and after a ſon is born, yet ſhall the daughter 
retain the land againſt him; for ſhe being heir, and 
coming within the deſcription at the time when the re- 
mainder was limited, it then veſted and ſettled in her im- 
mediately as a remainder by purchaſe, and ſhall not by 
any accident after be defeated. 2 Roll. Abr. 415. 1 Co. 
95, 103. Plow. 56. 

But contingent remainders are of three forts ; Firſt, 
When it is a limitation to one not i» eſſe, for in that 
caſe, if the remainder- man never does come in e, it is 
a void remainder. Secondly, When the particular eftate 
may determine before the remainder can commence ; as 
an eſtate to 4. for life; and from and after the determi- 
nation of his eſtate, then to C. during the life of A. this 
is good by contingency, that is, if 4. forfeit his eſtate by 
alienation, or otherwiſe, in his life-time. Thirdly, When 
there is a limitation precedent, or ſomething to happen 
before the remainder can take effect, which may happen; 
as a remainder to commence when J. S. ſhall return to 
England from Rome. In the caſe of Dormer v. Forteſcue, 
Mich. 14 Geo. 2. Per Lee Chief Juſtice, 

But if J. S. in the caſe above, be living at the time of 
the remainder limited to his right heirs, this puts ſuch 
remainder in abeyance or contingericy, that is, it is in no 
perſon but in nubibus till the contingency happens, for it is 
not in the feoffor or donor, becauſe he has limited it out 
of him, and all remainders muſt paſs out of him at the 
time of the limitation, tho' they do not preſently veſt in 
the perſon intended; and in the right heirs of J. S. it 
cannot be, becauſe he cannot have heirs during life; ſo 
there is no perſon in rerum natura within the deſcription, 
to take it; therefore it is in ihe mean time in abeyance or 


expect ancy, to veſt or not veſt, as the caſe us; for if 
J. S. dies during the particular eſtate, the remain- 


der preſently takes place in his heirs; bi if the particu- 
lar eſtate determines by death or otherwiſe in the life of 
J. S. then ſuch remainder is become totally void, and 
can never veſt, but the eſtate ſettles again in the feoffor 
or donor, as if no ſuch limitation in remainder had 
been ; and he becomes tenant to the precipe, and is obliged 
to do the ſervices; and tho' J. S. die ſoon after, yet 
his heir can have no benefit by it, not being capable of 


REM 


taking the remainder when it fell. 1 Ce. 135. Cy, 7; 


378. a. 2 Co. 51. 2 R il. Ar. 415. Plow, 28 
Poph. 74. Moor 520. 3 Co. 20. 10 C.. * 55 5 
ras. Pollen." $6, x | _ 

But if there be no ſuch J. S. at the time of the limit. 
tion, tho' he be after born and dies, during the 
ticular eſtate; yet his heirs ſhall never have the * 
der. So if a femaindet be limited to A. ſon of B. in tail, 
Sc. or to E. wife of D. where in truth there 5 10 ſuch 
A. or E. tho B. has a ſon called A. or D. marries one 
E. yet they can never take the remainder; becauſe, if 
there be ſuch perſons as the words of the gift import, 
there the remainder ought to veſt in them preſently, and 
they will never after be made capable of taking it 4 but 
if there be no ſuch perſon then in eſe, none who Frag 
within that deſcription after can lay claim to it, becauſe 
the limitation was preſent to ſuch perſons ; but a remain- 
der limited primogentio filio, or proximo heredi maſculp 
of A. or propinquicribus tæredibus de ſanguine puerorum or 
ſeniori puero of A. or to the riglit Heirs of A. there being 
then ſuch A. in efſe, or to the wife A. ſhall marry ; 
theſe are good remainders, and veſt when ſach per. 
ſons come in efſe as are within the deſcription ; becauſe 
here appears no preſent regard for ary perſott in particy- 
lar, therefore if they anſwer the deſcription at any time 
before the particular eſtate determines, it is time enough: 
and ſo there is a diverſity between a remainder limited to 
one by name in pariicular, and ſuch remainder limited hy 
deſcription or circumlocution, or between a general name 
and a ſpecial name. Co. Lit. 3. 1 Co. 66. 2 Ca 5, 
Hob. 33. Moor 104. Dyer 337. 2 Leon. 21. 1 Rill 
Rep. 254. 

A. makes a leaſe to B. for life of B. and after the 
death of A. to remain to B. and his heirs; this remain- 
der is contingent, and cannot veſt preſently, for if 4 
ſurvives B. it is void; and becauſe otherwiſe the ope- 
ration of livery would be interrupted during the life of 
A. for he cannot give himſelf any eſtate, his livery ope- 
rating to paſs eſtates from him, not to give any to hin 
who Fad the whole before; therefore daring bis life the 
operation of the livery muſt ceaſe, and by conſequence 0 
| remainder can take effect in virtue of that livery, which 
pro tempore being at an end, all that depended thereon 
ceaſes too, and can never after be revived ; for the 
livery muſt carry out all the eſtates at once from the 
feoffor, and if he comes again into the poſſeſſion before 
| they can all take effect, this breaks the force of the livery 
and brings back again to him all that ſuch livery had 
taken out from him, and then they can never take el - 
fect but by a new livery ; this is the reaſon of the 
common caſe, that one cannot give lands to another 
to begin after his death, becauſe .being to make livery 
preſently, if that cannot operate preſently, it can never 
operate at all, for it is a contradiction to give lands to 
one by a ſolemn livery, which is an act executed and 
works preſently, and yet by words to reſtrain that opers- 
tion to a future time; but in the principal caſ:, where 4 
dies firſt, there no interruption is of the livery, for H. had 
an eſtate for life by virtue thereof, and before that de- 
termines, the fame hvery, which carried the remainder 
in abeyance, for the uncertainty of its taking effect, does 
on As death direct and ſettle, or bring down the te- 
| mainder to B. and his heirs. 10 Co. 88. 

If a leaſe be made to 4. B. and C. for their lives, and 
if B. ſurvives C. then to remain to B. and his heirs, 4% 
remainder is in abeyance, becauſe tho' the perſon be cer 
tain, yet fince it depends on C.'s dying before him, ti 
that be known the remainder cannot veſt. So if a [ak 
be made to 4. for life, and after the death of B. who 
a ſtranger, to remain to C. in fee, or to A. in fee, ; 8 
remainders are in abeyance or contingency, and . 
on B.'s dying before C. or A. for if he ſurvives them, e 


remainder canngs take effect. 3 Co. 20 10 Co. 85. Cu. 
| Lit. 378 ; Py 
If a * made to A. for life, remainder to wa 
abbor of D: and his ſucceſſors, tho' the abbot be mo 
dead, ſo as there is then no abbot at all, yet the remai 


der ſhall be good if an abbot be made before the death 
of J. So of a remainder to a mayor and commom . 


dean and chapter, prior and convent, &c. tho' 
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bea no mayor, dean or prior. So of a remainder to 
wr of D. 'parſon of D. or other ſole corporation 
and his ſucceſſors ; theſe remainders not being limited to 
them by name ſpecially, but to them generally, and fo 
whoever comes within the deſcription _— the determmation 
of the particular eftate, 1s capable of taking by virtue thereof, 
are remainders in abeyance, &c. But if there be 
noſuch corporations at the time of the limitatiori, then the 
remainders are totally void ; arid none created after, tho' 
by the ſame name, can take theſe remainders, not even 


a patent be then paſſed to make ſuch corporation, Co. 
Lit. 264. Hob. 33. 2 Co. 51. 10 Co. 30. Moor 104. 


1 Roll. Rep. 254. 2 Bulft. 275. , 


Of croſs remainders, or thoſe ariſing by implication and 
en confiruZios of law. 


A. having iſſue five ſons, his wife being enſient, de- 
viſed two thirds of his lands to his four youtiger ſons, and 
the child in ventre ſa mere if he were a ſon, and their 
heirs; and if they all die without iſſue male of their bo- 
dies, or any of them, that the lands revert to the right 
heirs of the deviſor ; by this deviſe the younger ſons were 
tenants in tail in 9a fn, with croſs remainders in tail t9 
each other, and no part ſhall revert to the heir of the de- 
viſor till all the younger ſons be dead without iſſue male 
r 303. 

But where one having iſſue three ſons, A. B. and C. 
deviſes one houſe to 4. and his heirs, another to B. and 
his heirs, and a third to C. and his heirs, provided that 
if all his ſaid children die without iſſue, that then the 
meſſuages remain and be to his wife and her heirs; it was 
held by three judges, that on tbe death of one of the ſons 
without iſſue the wife might enter, and that here there were 
no croſs remainders from one ſon to another, becauſe be- 

ing deviſed to them ſeverally by expreſs limitation, there 
ſhall be no greater eſtate to them by implication , but 

Lee Ch. J. doubted ; and Doderidge faid, that the per- 

haps croſs remainders may be by implication, where there 

is a deviſe to two ſeveral perſons, yet not ſo if to more; 
for when one dies there cannot be ſeveral eftates by moieties 

10 ſeveral perſons, and when another dies, remainder again 

to another, becauſe of the uncertainty and inconvenience ; 

and that it was never ſeen if any book, where an eſtate is 
limited to divers, that there could be croſs remainders. 

Cro. Jac. 655. 2 Roll. Rep. 281. Cart. 173. cited, and 

admitted to be law. As in 4 Leon. 14. 

One ſeiſed of lands in fee, by will deviſes Black Acre 
to A. his daughter, and heirs, and White Acre to his 
daughter B. and her heirs; and if ſhe die before the age 
of ſixteen years living A. then A. to have M bite Acre to 
her and her heirs; and if A. die, having no iſſue, living 
B. then B. to have the part of 4. to her and her heirs ; 
and if both die, having no iſſue, then to J. S. and his 
heirs, and dies; B. attains her age of ſixteen years; and 
then dies without iſſue in the life of A. and firſt it was 
held by three juſtices againſt Dyer, that the daughters had 
an eflate-tail on the whole will, and not a fee determinable 
on a contingency ſubſequent ; ſecondly, that by the words 
* if both die without iſſue,” no croſs remainders in tail 
vere created by implication ; but that on B.'s death with- 
out iſſue, after ſixteen, 0 S. ſhould have her part pre- 
ſently, without ſtaying till the death of 4. without iſſue. 
on 330. 1 Roll. Ar. 839. Vaugb. 
20). 

A. ſeiſed of lands in fee, by will deviſes all his lands 
in the county of, Sc. to his two daughters B. and C. and 
their heirs, equally to be divided betwixt them; and in 
caſe they happen to die without iſſue, then to his nephew 
J.. and the heirs male of his body, and dies; and it 
was adjudged, that on the death of B. one of the daughters 
of the other ſiſter took her moiety as a croſs remainder. 
Raym. 452. Skin. 17. 2 Jon. 172. 2 Show. 136. 
Polex. 434. And ſee 2 Vern. 545. 3 Mod. 107. 

Croſs remainders can never ariſe 6 more than two, 

the great confuſion it would otherwiſe create. Cro. 


Jac. 655. 1 Vent. 224. Naym. 455. Fitzg. 97. 2 
Jon. 82. | 


Ic is clearly agreed, that croſs remainders can only ariſe 
in 4% wills, and are not to be allowed of in any deed or 


1 Benl. 212. 
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conveyance. Cv. Lit. 25. I Roll. Ar. 83). 2 Shin. 


136. . | 

Richard Holden ſeiſed in fee, and having iſſue a ſon 
and three grandchildren, by his will deviſed part of his 
eſtate to his wife for her life, and the reverſion of ſuch 
part expectant on her death, and all other his, freehold 
tenements, Gr. he gave to his ſon Richard Holden for 
life, and after his death to his firſt and other ſons ſuc- 
ceſſively in tail male; and for default of ſuch iſſue, and 
after the determination of the ſaid eſtates, he gave the 
premiſſes to his grandſon Richard Holden, and his grand- 
daughter Elizabeth Holden, to be equally divided be- 
tween them, and to the heirs of their reſpective bodies 
iſſuing; and for default of ſuch iſſue he gave the pre- 
miſſes to his grand-daughiter Anne in fee: The teſtator 
died ſeiſed; Richard the fon died without iſſue male, 
whereupori Elizabeth and the grandſon entered, and 
Elizabeth died without iſſue generally; Anne Holde mar- 
ried Jobn Jarvis; and the queſtion was, whether there 
were croſs remainders between Elizabeth and Richard the 
grandſon; or whether the moiety of Elizab:th ſhould. go 
to Anne or to Richard? And it was reſolved, that bere 
were no Croſs remainders between them, becauſe here are 
no expreſs words, nor is there a neceſſary implication; 
without either of which croſs remainders cannot be raiſed ; 
that the words, and for d. fault of ſuch iſſue, being rela- 
tive to what before; mean only, and for default of 
heirs of their reſpective bodies, and there it is tio more 
than as if it had been a deviſe of one moiety to Richard 
and the heirs of his body, and of the other moiety to 
Elizabeth and the heirs of her body, and for default of 
heirs of their reſpective bodies, remainder over; in which 
caſe there could be no doubt; and it was held that this 
caſe differed from the caſe ſupra, the word reſpective be- 
ing in that caſe, and the firſt deviſees were the teſtator's 
daughters, and the remainder-man only a nephew ; where- 
as in the preſent caſe, Anne was as near 0 teſtator 
as Richard; Comber v. Hill. Paſch. 7 Geo. 2. in B. R. 
and Mich. 8 Geo. 2. a like caſe in B. R. between Browne 
v. Williams. 


3. Of what things à remainder may be made, or limited. 


As to eſtates of inheritance, there can be-no doubt 
but that the grantor, having a perpetual and durable in- 
tereſt in the eſtate, may ſhare and divide it, or grant 
as many remainders over as he thinks proper. 4 New 
Abr. 492. | 

But as to perſonal goods and chattels, it was formerly 
held, that b in ibeir own nature were incapable of 
any limitation over, being things tranſitory, and by many 
accidents ſubject to be loſt, deſtroyed or otherwiſe im- 
paired, and the exigencies of trade requiring a frequent 
circulation thereof, in which they differ from lands and 
tenements which are permanent, therefore what is called 
an eftate in lands is termed property in perſonal chattels ; 
hence it was held, that a grantor's deviſe of a perſonal 
thing to one, tho' but for an hour or minute, was 4 gift 
for ever; and an abſolute diſpoſition of the intire pro- 
perty. Bro. Deviſe 13. Plow. 521. Dyer 74. 8 Co. 
94. 4 
Hence it was a long time before the courts of juſtice 
could be prevailed upon to have any regard for a deviſe 
over even of a chattel real, or a term for years after an 
eſtate for life limited thereon, becauſe the eſtate for life 
being in the eye of the law of greater regard and conſide- 
ration than an eſtate for years, they thought he, who had 
it deviſed to him for life, had therein included all that the 
deviſor had a power to diſpoſe of; but now ſuch remainders 
over are allowed under the name of executory deviſes, and are 
eſtabliſhed both in courts of law and equity ; provided 
they tend not to a perpetuity, ſo as to make eſtates un- 
alienable. 4 New Abr. 294. 

Alſo a diſtinction was formerly taken between a de- 
viſe of a perſonal chattel to one for life, with a remainder 
over, and of the w/e only; that in the firſt caſe the 
deviſee for life had the abſolute property, but not ſo in 


the ſecond, for that the firſt deviſee had not the property 


of the goods, but only a ſpecial intereſt in them, ſo that 
there ſtill remained a property which might be limited 
over; 
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over; but this diſtinction is now exploded in conformity 
to the Civil law, and the deviſee in remainder is allowed 
in equity the like remedy in both caſes. Plow. 521. 
Cro. Cat. 346. 1 Roll, Abr. 610. March 106. Owen 
33. 1 Cb. Ca. 129. 2 Fern. 245. 1 P. Will. 1. 502, 
65m. | 
But a deviſe of a term for years or perſonal chattel to 
one for a day or an hour, is a deviſe of the whole term or 
intereſt, if the limitation over is void, and it appears at 
the fame time that the whole was intended to be diſpoſed 
of from the executors. 1 P. Vill. 666. . 

A. being poſſeſſed of a term for ninety- nine years, de- 
viſed it to B. for life, and after to ſix others ſucceſſively, 
for their lives, if the term ſo long continue; and all the 
ſeven perſons being dead, and the term continuing, it was 
adjudged! that it ſhould revert to the executors of the 
teſtator, and that it did not veſt in the ſurvivor of the 
deviſees fo as to tranſmit it to his repreſentatives. 1 Salk, 
221. 1 Ld. Raym. 325. | 

A farmer deviſed his ſtock: (which conſiſted of corn; 
hay, cattle, &c.) to his wife for life, and after her death 
to plaintiff, It was objeQed, that no remainder can be 
limited over of ſuch chattels as theſe, becauſe the uſe of 
them is to ſpend and conſume them; but the Maſter of 
the Rolls ſaid the deviſe over was good, but added, if any 
of the cattle were worn out in uſing, defendant was not 
to be anſwerable for them; and if any were ſold as uſe- 
leſs, defendant was only to anſwer the value of them at 
the time of the fale; and an account was decreed to be 
taken accordingly. Abr. Equ. 361. 

A. gives his ſiſter, by will, 10 J. and directs that ſuch 
part of his perſonal eſtate, as his wife ſhould leave of her 
ſubſtance, ſhould go to the fiſter ; whatever the wife has 
not employed in that way, ſhall go over and be accounted 
for. 1P. Will. 651. 

But if a chattel real, money, goods or other perſonal 
things, are deviſed to one, and the heirs of his body, or 
to one, and if he dies without heirs of his body, remainder 
over; this remainder is totally void, and the courts of 
equity will not allow of a bill by the remainder-man to 
conipel ſecurity, Sc. or to have the money, c. after 
the death of the firft deviſee, but it ſhall go to his execu- 
tors or adminiſtrators; for the firſt deviſe gives the ab- 
ſolute property of a perſonal eſtate, as the like deviſe of 
a real eſtate before the ftatute de donis gave the abſolute 
fee, upon which no limitation could be made further, 
and as the heirs are the repreſentatives to take the real 
eſtate, ſo are the executors to take the perſonal eſtate ; 
and this is not within the ſtatute de donis, but remains as 
at Common law. 2 Vent. 349. 2 Vern. 600. 1 Salk, 
156. Abr. Equ. tit. Deviſe. a 
If A. deviſe that his goods and furniture ſhall remain in 
his houſe to be enjoyed according to the limitations of his 
will, by thoſe intitled to the houſe, the firſt who would 
be tenant in tail of the houſe becomes abſolute owner of 
the goods. Saunders v. Saunders admitted. 

Not only lands and tenements, but alſo rents, com- 
mons, eſtovers, or any other intereſt or profits in eſſe, 
wherein the grantor hath the abſolute property to him and 
his heirs, may be granted with remaind:r over. Plow. 
379. 9 Co. 48, 97. | 

So if one hath the office of park-keeper, foreſter, gaoler, 
ſheriff, &c, to him and his heirs, he may grant thoſe 
offices to one for life, remainder to another for life, &c. 
for cmne majus continet in ſe minus, and as they are grant- 
able over in fee, ſo may they be granted in ſucceſſion to 
one for life, with remainders over, Cc. 9 Co. 48. 1 
And. pl. 201. | 

It was formerly doubted whether there could be a re- 
mainder of a rent de novo, that is, whether a man ſeiſed 
of lands in fee, could thereout grant a rent-charge to 
one for life or years, :emainder to another in fee, or in 
tail; and this doubt aroſe from the rent not having any 
exiſtence before it was created, conſequently no reverſion 
could be left to the grantor, out of which the remainder 
was to ariſe; but it hath been adjudged, and is now 
ſettled, that ſuch grant in remainder is good, the grantor 
having the abſolute intereſt in the eſtate out of which it is 
to ariie, and his intention gives it being for the whole, out 


of whuch the leſſer eſtates are carved. But if he grant 


ſuch rent for life or years to one, without going furt her. 
he cannot after grant the reverſion thereof to another 
becauſe he has no reverſion in him. 2 Roll. Abr. 415, 
2 Co. 10, 76. 2 Vent, 240. 1 Lev. 144. 1 Sid. 28s. 
2 Salk, 5177. 2 Lutw. 1226. Moor, pl. 100. | 
The King may grant an cſtate in an office to commence 
in Futuro, or on a contingency, for he hath no inheritance 
in the office, or to the execution of it, but in point of 
intereſt only to grant. And there is a diverftty between 
offices in fee 41 ac and fuch as are granted only for 
liſe, which being as a new thing created, may, as a rent 
| de novo, be granted to commence in futuro. 4 Mod. 
275. 1 Ld. Raym. $2. Catth. 350. Salk. 465: Comb. 


I; 
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if one be created Baron, Viſcount, Earl, &9c, b 
patent, and after, in the ſame patent, the ſame honour is 
granted to another in remainder, yet this eperales as a new 
| grant, and not as a remainder, for the King had no reverſion 
of that honour in him, tho' he had till the ſame power of 
=ppointing one in ſucceſſion to take it, as he had of grant- 
ing it to the firſt, Show. Par. Ca. 5, 11. a : 
A licence to ſell wine may be granted to one fot life, 
remainder to another for life; becauſe by ſuch licence not 
only an authority paſſeth, but an intergſt by way of reſ- 
titution, to that which was the ſubjects right before it 
was prohibited by ftatute. 1 Zev. 220. Bridg. Rep. 
113. 


4. I bat words are ſufficient to create a_ remainder. 


The word remainder is no term of art, vor it it nectſſay 
to create a remainder, So that any words, ſufficient to 
ſhew the intent of the party, will create a remainder , be 
cauſe ſuch eftates take their denomination of remainders 
more from the nature and manner of th:ir exiſtence, after 
they are limited, than from any previous quality inherent in 
the word REMAINDER. To make them ſuch therefore, if 
a man gives lands to A. for life, and that after his death 
the land ſhall revert, or deſcend to B. for life, Sc. this is 
a goed remainder, and may be pleaded as ſuch. 1 Rl. 
Abr. 416. Plow. 29. 1 Roll. Rep. 319. Dyer 125. 
So if Jands are given to one and the heirs male of his 
body, and to him and the heirs female of his body, this 
limitation to the heirs female is a remainder ; becauſe it is 
not to take place till the eſtate to the heirs male is ſpent. 
Co, Lit. 377. 4. | 

So if lands are given to a widow, and to the heirs of 
the body of her late huſhand, on her begotien, This is a 
remainder to the heirs of the body of the huſband; be- 
cauſe it cannot take effect till after the widow's death, 
who has an eſtate for life. Co. Lit. 26, 200. 2 Mad. 210. 

So an eſtate limited to A. for life, or in tail, & pf 
deceſſum ej us, or pro deſectu talis exitus, to B. and the heit 
of his body, is good, tho there be not the word remainaer. 
So if a leaſe be made to A. for life, and that after his death 
B. ſhall have the profit, this is a good remainder to B. 
Plow. 159, Moor, pl. 54. Dyer 125. 1 Rolli Rep. 319. 
Cro, Eliz. 10, 742. . ; 
So a leaſe to 4. for liſe, and that after his death his 
children ſhall have it, is a good remainder. 6 Cv. 17. b, 
Raym. 83. 

Nay, tho' an eſtate be limited expreſsly as a remain” 
der, yet if it be not fo in conſtruction of law, the word 
remainder will have no force to make it ſuch. As if 4. 
ſeiſed of lands in fee, he and H. levy a fine to C. in ft, 
who grants and renders to B. in tail, rendering rent to 
A. and if B. died without iſſue, tenementa præd integre 
remanebunt to A. and his heirs ; B. ſuffers a common te- 
covery ; A. diftrains for his rent; and this was adjudged ad 
| reverJion, and as ſuch the rent paſſed with it to 4. an 
was chargeable on the land in whoſe hands foever - 
came, by virtue of the contract which cannot be deftroye 
by the recovery, tho' the reverſion is thereby barred. 
Cro. Eliz. 527, 768, 792. Moor, pl. 795. Co. Lit. 299. 
Raym. 142. © 7 f 

But here it may be proper to take notice of a 5 
words ſometimes uſed in leaſes for years, which are ſo fat 
a part of the limitation and deſcription of the firſt in 
tereſt, that they cannot again be made uſe of to pals any 
further intereſt ia the ſame. land; As if one _ 


 — 
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when nothing thereof remains, is re 


2 Roll Abr. 413. Plow. 198. Moor 247, 5210. pl. 441; 


„ 


Sm. ' 


aſe to 4. for eighty years, if he ſo long live, and if he 


happen fo die within the term, then the lands for 

reſidue of the term, or for { mapy years as ſhall 

then remaining of the term, to go over o an- 
other, this limitation over is void becauſe the time, or 
term, of eighty years was not abſolute to A. but tas 
. 2 his. death, and by: bis death the whole 
term is at an end; as if @ leaſe been made to hun 
barely for his life, and then to limit the reſidue of a term, 
noth ant and void; 
but ſome opinions incline; that a deviſe in ſuch a manner 
would be good, by reaſon of the intent of the party, and 
the.cquivocal ſignification of the word terminus, which 
may, tho not ſtrictly, ſignify alſo the time or ſpace 
of eighty years, as well as the eſtate or intereſt for 
eighty years determinable as aforeſaid. But now if a 
leaſe be made to A. for eighty years, if he ſo long live, 
and if he die within the term, then the land to 


is a good remainder, becauſe tho' the term or intereſt be 
determined, yet the land, and part of the years, full re- 
main; theſe years may be made the meaſure of the ſuo- 
ceeding intereſt, as any other number of years may be. 
Co. El. 216. 1 Leon. 218, 1 Co. 153. 3 Leon. 198. 


1 And. 239. ry | 

J. S. ſeiſed of lands in fee by indenture demiſes 
them to A. for life, habendum to A. B. C. and D. his 
three ſons for their lives, and the life of the ſurvivor of 
them ſucceſſively ; after the death of the latter it was ad- 


judged in this caſe, Firſt, That if the ſons could take, 


it muſt be by way of remainder, they not being parties to 
the deed, and then it muſt be as joint-tenants, which 
could not be by reaſon of the word facceſſtue.”” Se- 
condly, That they could not take in ſucceſſion, for the 
uncertainty whoſe eſtate or intereſt was to commence firſt. 
Hob. 313. Hutt. 87. = 

A. by indenture makes a leafe to B. for 40 years, if A. 
ſo long live, and after his death to C. (who was no party 
to the deed) for one thouſand years, and then A. levies a 
fine and dies, and five years paſs after his death, and then 
plaintiff claiming under C. enters, &c. this is no remarn- 
der at all to C. for firſt, preſently it cannot veſt by reaſon 
of the leſſor's life interpoſing, therefo. e no remainder is 
veſted. Secondly, As a contingent remainder it cannot be 
good; becauſe then it ougbt to have a particular eſtate 10 | 
ſupport it, and ought to be in abeyance, or contingency, 
to veſt or not veſt when that determines , but here the firſt | 
leaſe is no ſuch particular eſtate ; becauſe that reaches not 
to the commencement of the remainder, nor is the re- 
mainder limited with any regard to the particular eſtate ; | 
becauſe it is not to commence on the determination of | 
that, but at a future time, wiz. on death of the lefſor, 
and there is no contingency in the caſe, for it is to take | 
effect at all events, on the death of the leffor, be it be- 
fore or after the end of the term, therefore it can be 
no other than a future intereſſe termini to begin after the 
death of the party who grants it, which being but for 
years it may well do; becauſe it enures by way of con- 
trall, and tho' the grantee there was no party to the 
deed, and therefore, as objected, could take 2 
yet it appears, that judgment was given for plaintiff; 
which proves, Firſt, That the grantee had an intereſt; 
Secondly, That this intereſt was not barred by the fine, 
and five years non-claim after the death of the grantor, 
not being touched, deveſted or turned to a right; Thirdly, 
That tho' the grantee was no party to the indenture, yet 
he might well take by virtue thereof, if he gets the in- 
denture to make out his title, for the grantor can't dero- 
gate from his own grant, or avoid his own acts. Raym. 


140. 


5. Of the continuance of the particular eftate, and when 
the remarnder is to commence. 

If a man makes a leaſe to A. for life, and that after 
the death of 4. and one day after, the land ſhall remain 
to B. for life, Sc. this is a void remainder, becauſe not 
to take effect immediately on the determination of the 
fuſt eſtate, and ſo during that time there would be an 


interruption of the livery, end no tenant of the-freehold, 


| 


REM 


either to do the ſervices, or anſwer to ſtrangers præcipes. 
* 25. 7 144. that the law is 15 an ſtag. 

A. ſeiſed ” fee; deviſes his lands to B. eldeſt ſon of 
his brother C. for life, remainder to the firſt ſon of B. 
in tail, and fo to all his other ſons in the ſame manner 
fucceſſively, remainder to D. ſecond ſon of C. for life, 
remainder. to his firſt and other ſons in tail ſucceſſively, 
and dies; B. enters and dies, leaving his wife enſient 
with a ſon, then D. enters as in his remainder, and fix 
months after the ſon is born; and all this matter being 
found ſpecially, 'twas, adjudged in C. B. for D. Kees: 
the ſon; Firſt, Becauſe this being a, contingent remainder 
to the ſon, and he not being born at the time when the 
e eſtate determined, became void; Secondly, D. 

ing the next in remaiader, and having entered before the 
birth of the ſon, was ix BY PURCHASE, therefore ſhall 


not loſe his eſtate by a ſon born after; and this judgment 
over to another for the reſidue of the eighty years, this ) 
| | contingent . remainder, and nat an executory, deviſe, or a 


was affirmed in B. R. for they held it plainly to be 4 


ſpringing remainger, for that would introduce a perpetuity 
not to be barred by a common recovery, becauſe would 
be the ſame to all the other ſons; but here it being a con- 
tingent remainder, and not happening in time, tis gone 
for ever ,, they relied on Archer's cate, but on a writ of 
error brought in. parliament, the judgment was reverſed, 
becauſe being in @ will, they thought that by the meaning 
and equity thereof they ought not to diſinherit the heir 
for ſuch a nicety; and a will was otherwiſe to be ex- 
pounded. than a deed; therefore they confirued it an ex- 
ecutory deviſe, or ſpringing remainder to the firſt and other 
ſons, and that the freehold fhould veſt in D. till the fon 
was born; but all the jadges were much diſſatisfied with 
it, and did not change their opinions, but blamed the 
Judge who permitted it to be found ſpecially. Where the 
law was ſo certain and clear. 4 Ad. 259. 3 Lev. go8. 
1 Salk; 227. | Carth. 309. | 

Now by the 10 & 11.2. g. c. 16. Proviſion is made 
that afzer-born ſons and daughters, to whom remainders are 
limited in contingency, ſhall take in the ſame manner as lf 
THEY HAD BEEN BORN IN THE FATHER S LIFE-TIME, 
th.” no eſtate be limited to truſtees to preſerve and ſup 
port ſuch contingent remainders, which act was made 
reaſon of this cate, and of the ſtrictneſs of the law herein. 

For more learning on this ſubject, ſee 4 New Abr. and 
18 Vin. Abr. it. Remaikder, and tit. Executory Deviſe 
and Recovery. See alſo Black. Com. 2 V. 164, 398. 3 V. 
LOG 4 
REMANENTES, Cremanſi Are words uſed to ſignify 
belonging to As de hominibus five tenentibus qui huic 
maneris remanſi ſunt. Domeſday. +: 

REMANET IN CUSTODIA. Entry of an action in 
che Marſhal's book, by reman. cuſtod. where a man is actu- 
ally in cuſtody, is a good commencement of an action in 
B. R. 3 Salk. 150 5 N 

REMEDY, (Remedium) Is the aftion or means given by 
law for recovery of a right; and WHENEVER THE LAW 
GIVETH ANY THING, IT GIVES A REMEDY FOR THE 
SAME. There is a maxim, Lex ſemper dabit remedium. 
Stud. Compan. 177, 179. r. | 

Remedies are favourably extended, and ſometimes to be 
had without adlian or applying to the courts of juſtice, 
viz. by accord and agreement of the parties; by arbitra- 
ment ; retaking goods wrongfully taken away ; taking 
diſtreſſes for rent; entry on lands, to regain poſſeſſion, 
Sc. Wwd's Inf. 528, 529, 530. N | 

REMEMBRANCERS, ( Kememoratores,) Formerly call- 
ed Clerks of the Remembrance, are officers of the Exchequer ; 
of which there are three, diſtinguiſhed by the names of the 
King's Remembrancer, the Lord Treaſurer's Remembrancer, 
and the Remembrancer of Firſt Fruits: Upon whoſe charge 
it lies, to put the Lord Treaſurer and the Juſtices of that 
court in remembrance of ſuch things as are to be called on 
and dealt in for the King's benefit. ge 

The King's Remembrancer enters in his office all re- 
cognizances taken before the Barons for any of the King's 
debts, for appearances, Sc. and he takes all bonds for ſuch 
debts, and makes out proceſs for breach of them; alſo he 
writes proceſs againſt the Collectors of Cuſtoms, Sublidies, 
Exciſe, 2 other publick payments for their . 
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All informations on penal ſtatutes are entered and ſued, in 
his office ; and he mak the bills of compoſition on penal 
laws, and takes the ſtallment of debts : And all matters 
on Engliſh bills in the Excheq der- Chamber remain in the 
office of this Remembrancer. He has delivered into his 
office the indentures, fines, and other evidences, - which 
concern the paſſing any lands to of from the King. In 
Craftino animarum yearly he reads in the court the oath 
of all the officers'of the court; when they are Wimitred. 
Writs of prerogative or privilege, for officers and miniſters 


* 


y the ing's Reniembrancer z who is to ſettle the ſame if 


By order of court, his Majeſty's Remembrancer, or his 
deputy, are diligently to attend in court, and to give an 
accotint touching any proceedings as they re- 
quired ; and they enter the rules and orders of the 
court. — f f TH Ls, I} hk . : 
The Treaſurer's Remembrancer Iſſues out proceſs of 
Feri facias and extents, for debts to the King; and 
againſt ſheriffs, eſcheators,' Sc. not accounting, h takes 
the accounts of all ſheriffs, and makes the record, whereby 
it appears whether ſheriffs and other accountants pay their 
profers due at Eafter and Michaclmas ; and he makes an- 


other record, whether ſheriffs and other accountants keep 


their days prefixed: There are alſo brought into his 
office all the accounts of cuſtomers, controllers, and ac- 
cCountants, to make thereof on record. All eſtreats 
of fines, iſſues and amerciaments, - ſet in any of the courts 
at Weſtminſter, or at the aſfizes or ſeſſions, are certified 
into his office; and by him delivered to the clerk of the 
eſtreats to make out proceſs on them; and he may Hue 
proceſs for diſcovery of tenures; and all ſuch revenue as is 
due to the crown by reaſon thereof, &; 

The Remembrancer of the Firſt Fruit's office rs to take 
all compoſitions, and bonds for payment of firſt fruns and 
reiſths; he makes proceſs againſt all ſuch perſons as do 
not ay the ſame. Stat. 35 Elia. cap. 5. 5 R. 2. c. 14. 
RENT TER. (from the Lat. remittere, to reſtore or ſend 
back) Is where a man hath tw» rights or titles to land, 
and he comes to land by the /af title, but that proving 
defective, he is reſtored to and judged in by force of bis elder 
or ſurer title; by operation of law. Litt. 659. 1 Inſt. 


The reaſon of this invention of the law, is IN Favour 
oF RIGHT; and that title which is firſt and moſt antient, 
is always preferred. Dyer 68. \Finch's Law 119: 

In Rentyters to reſtore rights, the firſt intereſt which 
works ſuch Remitter, muſt be a right, and not a title of 
entry; and there can be no Remitier before an entry. 1 
Inft. 248. 2 Baff. 29. 616 

It is a rule, that Remitter ſhall not be, where there is 
not both an action and @ Tight, with a diſcent of the poſ- 
ſeſſion of the eſtate to the ſame party that is to be remitted: 
Nor may it be, when the party comes to his laſt title b 
his own wrong, or any folly of his own ; or on a void eſ- 
tate. 1 Infl-347, 353: 

If land defcend to him who has right to it before, he 
ſhall be remitted to his better and more antient title, if he 
will: And a remitter maſt be to a precedent right; for 
regularly to every remitter there are two incidents, viz. 
AN ANCIENT RIGHT, AND A DEFEASIBLE ESTATE OF 
FREEHOLD COMING TOGETHER, Oott. & Stud. cap. 9. 
Hood's Infl. 528. © | | 
Tenant in tail makes a feoffment in fee on condition, 
and dicth, and his iſſue being within age enters for the 
condition broken by virtue of the feoffment ; he fhall be 
firſt in as tenant in fee-ſimple, and be remitted as heir to 
his father: But if the heir be of ago he ſhall not be re- 
mitted; but is to bring this writ of formedon againſt 
the feoffee. 1 Inſt. 202, 349. And if tenant in 
tail infeoff his ſon or heir apparent, who is within! 
and after dies, that is a remitter to the heir : Tho' if be 
were at full age at the time of ſuch feoffment, it is no re- 


. 
* 


* 


f the court, are made out by him, and ſo comthiſſions of 


give. coſts where he finds the fault; bus if not, | 354. 
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mitier, becauſe it was his folly, that being ge wou 
take ſuch a feoffinient: - Lins 8 9 . 
I a huſpand alien lands which he hath in right of his 
wife, and after take/an eſtate again to him and his wife 
for theit lives, this is a remitter to- the wife, for the aſiena- 
tion is ie act of the huſband, and not of the woman 
yet if the alienation be by ſine in a court of record, ſuch 
. raking again afcerwards to the Jniſhand and wife ſhall 
not make the wife to be in her remitter, ſhe being 

by the fine for ever: | Terms de Le 109% i 8 
Lands are given to a man and his wife, and the hei 
their 7200 bodies; and after the huſband aliens the — 
fer, and then takes back an eſtate to him, and his wife 


* » * % 


if he take an eftate again to Himſelf for if, 
will not be allowed 2 his own 2 1 bf, 


When the entry of is lawful, and he tak 
1 0 try 888 and he 
| eſtate-m the land for life; or ab he he . 
by matter of record, or otherwiſe” to conclude or eſtop 
| him) he ſhall be remitted. 4 Toft. 363. And a remitter 
* bun _— Os hay * remitter to another in re- 
yo remamder be y | 
b «4, Eg 1 / bound, which eſtops it 
If there be tenant in tail, remainder in fee to A. B. and 
the tenant in tail diſcontinueth, and takes back an eſtate 
in fee; and then deviſes the lands to his wife for life, 
with rernainder to . R. for years, remainder to the ſame 
1 B. in fee, and dies, and his wife enters and dies : It 
has been held, that he in remainder in fee may enter and 
avoid the term for years to . R. becauſe he is remitted to 
l his firſt remainder in fee; and a remitter avoids a leaſe for 
years, without entry. Noy 48. | 
be A father was tenant for life, remainder to his ſon for 
life, remainder to the right heirs of the body of the fa- 
ther; he and his ſon conveyed the lands to the uncle in 
| fee, who died without ifſue, ſo that the ſon who was heir 
in tall to the father, was now heir at law 10 tht uncle, and 
the fee deſcended on him; the wife of the uncle brought 
| dower, but the ſon being remiried to his former eſtate, no 
dower accrued to the wife, for the eſtate of which ſhe 
claims dower is gone. 1 Les. 37. 9 Rep. 136. 
| Lands were purchaſed by a man, and ſettled on himſelf 
| and his wife in tail, and they had iſſue two fons ; then he 


made a feoffment to the uſe of himſelf for life, remainder 
to the wife for life, remainder in fee to his ſecond ſon: 
The wife after his death entered, and made a feoffment to 
the iſſue of the ſecond ſon; and then the eldeſt ſon entered 


for a forfeiture, on the Stat. 1 f. H. J. cap. 20. and it was 


| 


one as tenant in tail, the other as tenant for life, by her 
jenny ſhe is remited to her eſtate for life, ſo that the feoff- 
ment made to her is a forfeiture of her eſtate. Sid. 63. 
1 3 Nel. Abr. 100. _ a 

If land be given to a woman in tail, the remainder to 


the feme takes huſband, and he diſcontinues the lands in 
fee, and after an eſtate is made to the huſband and wite 
for their lives, or other eſtate : This is a remitter to all in 
remainder, and if ſhe die without iſſue, they may enter; 
and ſo it is of them who have the reverſion after ſuch en- 
tails. Lite. Sect. 67 2. f | | 
Where 2 lon land for term of life to another, 
who granteth it away in ſee; if the alienee make an eſtate 
to the leſſor, it will be a remitter to him, becauſe his entry 
is lawful. - 1bid. 694. | 
If one be diſſeiſed, and the diſſeiſor makes a feoffment 
| to the diſſeiſee ; in this caſe the diſſeiſee may be remitted 
to his elder title, or he may chooſe to take by the feoff- 
ment; and if it be with warranty, he may if he will make 
4 uſe of the warranty. 1 H. . 20. 3 Shep. Abr. 237. 
| Tenant in tail hath two ſons, and leaſes the land 1n- 
| tailed to his elder fon for life, remainder to his you 
fon z It is no remitter to the eldeſt : But if he die without 
—— of his budy, the youngeſt ſon ſhall be remitted. Lit. 
2. | | | 
If tenant. in tail make a feoffment to the uſe of himſelf 


» 


3 Nel/. 100. On remitter of iſſue in tail, leaſes and 
| charges on the lands are avoided. Litt. 659, 660.. 


; 


| and his heirs, he ſhall not be remitied; but his ſue ſhall. 
N 


Fos 


for their lives; here they will be both remitied: But 


a 
De, 


l adjudged a forfeiture, by reaſon the wife having two titles, 


| another and a third in tail, remainder to a fourth in fee ; 
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pen, Jet 18 Vin. Abr. tit 
Remitter, and Black. Com. 3 V. 19, 189. Fon] 
-REMITTITUR, The 5.45 B. on a writ of er- 
ror abating in the Exchequer- chamber, Cc. is called by 


is name. See Error. | DO 
4 5 AL. OF DOOR. See Settlement of the Poor. 


© Fir more learning on this 


> REMOVER, Is where a ſuit or cauſe is removed out of | 


one court into another; and for this there are divers writs 


and means. 11 Rep. 41.  Remanding of a cauſe, is ſend- 


ing it back into the ſame court, out of which it was 

| led and ſent for. Marſh 106. See Habeas Corpus. . 
RENANT, or rather Neniant, i. e. negans, from the 

Fr. renier, negare, to deny or refuſe. 32 H. g. c. 2. 


RENDER, (Fr. rendre, viz. reddere) Signifies to yield, 


give again, or return. | 
This word is uſed in levyin | 
fingle, where nothing is rendered back by the d ger, 3 
double, when it contains a grant and render back again of 
the land; Fc. to the cogniſor. Weſt's Symb. 


a fine, which is either 


And there are certain things in a manor which lie in, 


prender, that is, which may be taken by the lord or his 
officers when they happen, without any offer made by the 
tenant, ſuch as eſcheats, Ge. and certain which lie in 
render, i. e. muſt be rendered or anſwered by the tenant, 
as rents, heriots, and other ſervices : Alſo ſome ſervices 
conſiſt in ſeiſance; and ſome in render. Welt. Symb. 
par. 2. Perkin's Reſerva. 696. 


RENOVANT, (from renowo) To renew or make | 


again: The: parſon ſued one for tithes, to be paid of 
things renovant, Sc. 2 Cro. 430. | 3 

RENT, (redditus in Latin, from redeundo, becauſe, as 
Flaa tells us, Retroit & quotannjs redit. Lib. 3. c. 14.) 
Signifies with us 4 ſum of money, or other confideration 
ISSUING YEARLY out of lands or tenements. Plowden, 


132, 138, 141. 


1. Of the ſeveral forts of rent. 
2. Statutes concerning rent. ie 
. Of recovering and demanding rent, and in what caſes 
d 1s neceſſary. DIVE cx 
4 Of the time of demanding rent, and the place where 
the demand is to be made. % 


1. Of the ſeveral forts of rent. 


a 


There are three ſeveral forts, viz. rent-/ervice, rent- 
charge and rent-ſeck. 

Rent-ſervice is, where a man holds his lands of his lord 
by fealty and certain rent, or by fealty-ſervice, and cer- 
tam rent. Litt. lib. 2. cap. 12. Or that which a man, 
making a leaſe to another for term of years, reſerveth 
yearly to be paid him for them. In the terms of the law, 
this reaſon is given for it, becauſe it is at his pleaſure 
either to diſtrain, or bring an action of debt. 

Rent-charge is, where a man makes over his eſtate to 
another, by deed indented, either in fee, or fee-tail, or 
for term of life, yet reſerves to himſelf, by the ſame inden- 
ture, a ſum of money yearly to be paid to him, with clauſe 
of diſtreſs for non-payment. See Littleton, ubi ſupra.” 

Remt-ſeck, otherwiſe a dry rent, is that, which a man, 
making over his eſtate by deed indented, reſerveth yearly 
to be paid him, without clauſe of diſtreſs mentioned in the 
indenture. Lit. ibid. See the difference between a rent 
and an annuity in Door and Student, pag. 30. Dial. 
primo. Cowell. | x 

Littleton deſcribes a rent-ſervice to be where the tenant 
boldeth land of his lord by fealty and certain rent, or by 
other ſervices and certain rent. Liss. ſed. 213. 

e ſervices are of two forts, either expreſſed in the 

e or contract, or raiſe implication of law. When 
tne ſervices are expreſſed in the contract, the quantum 
mult be either certainly mentioned, or be ſuch as to a re- 
Trence to ſomething elſe may be reduced to a certainty ; 
for if the leflor's demands be uncertain, it is impoſſible 
to give him an adequate ſatisfaction or compenſation for 
wem, as the jury cannot determine what injury he has 
luſtained. G Lit. 96. a. Stil. 397. 2 Ld. Rm. 1160. 

The ſervices implied are ſuch as the law obliges the 
tenant to perform when there are-none contracted for in 

grant; and theſe are more or le, according to the 


| 
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| duration of the gift; as at Common law, before the ſta 
tute Quia emptores terrarum, if the tenant made aà feoff- 
ment in fee without any reſervation of ſervices, the feof- 
fee held by the ſame ſervices by which the feoffor held 
over; becauſe the ſervices being an incumbrance on the 
land, which the tenant could not diſcharge without his 
lord's conſent, muſt follow the land into whoſe bands Joever 
il comes, Co. Lit. 22, 23 ; aha. a 
Where a man ſeiſed of lands grants by deed, poll or 
indenture à yearly rent, to be iſſuing out of the ſame 3 
to another in fee, in tail, for life or years, with a clauſe 
of diſtreſs; this is a rent- charge, becauſe rhe lands are 
| CHARGED WITH A DISTRESS by the EXPRESS grant or 
provi ian of the parties, which otherwiſe it would not be. 
| See. Annuity. © . er Ye Noor 
So if a man make a feoffment in fee, reſerving rent, 


— 


or | and if the rent be behind, that it ſhall be lawful for him 


to diſtrain, this is a rent-charge, the word reſer bing 
amountitſg-to a grant from the feoffee. Litt. ſee. 217. 
Co. Lit., 170, a. Plowd. 134. ade 

A rent granted for equality of partition by coparceners 

to another is a rent- charge, and diſtrainable 2 common 
right without clauſe of aiftreſs ; and altho' there be no 
tenure of the ſiſter who grants it; for as the law for the 
conveniency of coparceners allows of ſuch grants, it muſt 
| conſequenitly give a remedy to the grantee for recovery of 
it. Litt. Jed: 252. TT | 
A rent-ſeck is ſo called, Becaiiſe it is unprofitable t9 the 
| grantee,” as before ſeiſin had, he can have no remedy for 
recovery of it; as where a man ſeiſed in fee grants a rent 
in fee for life or years, or where a man makes a feoffment 
in fee or for life, remainder in fee, reſerving rent without 
any clauſe of diftreſs, theſe are rents-ſeck ; for which; by 
the policy of the antient law, there was no remedy, as 
there was no tenure between the grantor and grantee, or 
feoffor and feoffee, conſequently no fealty could be due. 
Litt. ſeft. 2i5, 218. Cro. Car. 520. Kelw. 104. Cre. 
Elz. 656, Bas | | 

And it hath been ruled in equity, that where an an- 
nuity was deviſed by will to A. and the land ſubject to the 
| annuity to B. that B. ſhould give ſeiſin of the rent-ſeck 
to A. that he might have remedy for recovery of it at 
Common law, it being the original intention of the gift, 
that the deviſee ſhould have ſome benefit from it. Moor 
626. 3 Chan. Ca. 92. 

So when a bill was brought for 3 J. for a rent of 5 s. 
arrear for twelve years, the equity of the bill being, that 
the deeds by which the rent was created were loſt, con- 
ſequently no remedy for the rent at law; and the court, 
on plaintiff's proving conſtant payment till the laſt twelve 
years, decreed defendant to pay the arrears and growing 
rent; for ſince by payment it was evident plaintiff had a 
right ro the rent, and that he could not without his deeds 
make a title at law, therefore the court decreed defend- 
ant to pay the rent, and fo ſubjefed his perſon, winch 
poſſibly might not have been liable by the deed which 
created the rent. 1 Chan. Ca. 120. But ſee Star. 4 Geo. 2. 
c. 28. in the next diviſion of this title. 


* 


2. Statutes concerning rent. 


Stat. 32 Hen. 8. c. 37. ſef. 1. The executors or admi- 
niſtrators of tenants in fee · ſimple, tenants in fee-tail, and 
tenants for term of life, of rent - ſervices, rent- charges, 
rent ſecks, and fee - farms, unto whom any ſuch rent or 
fee· farm be due, ſhall have an action of debt for ſuch ar- 
rears againſt the tenants who ought to have paid in the 
life-time of their teſtator, or againſt their executors and 
adminiſtrators, and diſtrain for the arrears on the land 
charged with the payment, ſo long as the lands continue 
in the ſeiſin or poſſeſſion. of the tenant in demean, who 
ought to have paid the rent or fee-farm, or in the ſeiſin 
or poſſeſſion of any other perſon claiming only from the 
- fame tenant by purchaſe, gift or deſcent, in hike manner 
as their teſtator might have done. POTS Re 1 

Se. 2. This act ſhall not extend to any manor in Wales, 
whereof the inhabitants have uſed to pay every lord, at 
his firſt entry, any ſum of money for diſcharge of all du- 
ties and penalties wherewith the inhabitants were charge- 
able to any of the lord's ance ſtors. 1 | 

| | Sec. 
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premiſſes, by virtue of 2 Mill. & Mar. ſtat. 1. cap. 5, of 
f 4 Geo. | 2 br a 


| t hot by deed, * jereon a oertain rent was re- 
e a en is duc, bee e e Thall ae. wen may, make uſe thereof an a 
, ſhall have an action N or diſtrain 1 the guan/um of the damages.  . 
Fol c 61h , LS Neve 0py tc 1 dies before or on the 
4 Jet. 1. On any execution, arrears dag, on which any rent was trferved on any demiſe which 
of at, not exceeding one year. to id, which the. determined on the dn of ſuch tenant for life, the exe. 
hen js to levy and pay to 5 as well as the exe- cutors or adminiſtrators of ſuch tenant for life may in an 
cution money, the plaintiff paying the landlord, - [ion on the cafe recover of the under-tenants; if ſuch 
Landlord dead, and after execution executed, admini- | tenant for life die on the da B which the fame was made 
tration is granted to 4. he is not intitled to a year's rent. payable, the. whole, or if before ſuch a day, then a pro- 
1 SUrange 97. ee e _ . [portion of ſuch rent, according to the time fuch tenant 
The admuniſtrator of the landlord may have an action for lifeTived of the laſt year or quarter, or other time, iq 
againſt the officer for taking the goods in execution, and which the rent was growing. due, making all juſt al- 
removing them from the pre miſſes before the landlord was | lowances. , 44 
iy year's rent. 3 Strange 212 „„ 6 rt ho ding tenements at à rack- 
On mation on behalf of che landlord, the ſheriff was rent, or where the rent reſerved be full threz-fourths of 
ordered to pay. him his year's rent, without. deducting the yearly value of the l who ſhall be in arrear 
Poupflege. E for one year's rent, deſert the premiſles, and leave the ſame 
his ſtatute extends to the e landlord, and not | uncultivated or unoccupied, /o as no _ſuffecrent diftreſs can 
to the ground landlord. 2 Strange 787. After the land- | be bad to countervail the arrears; it ſhall be lawful for 
lord had been paid a year's nent on one execution, an- two juſtices of peace (having 12 intereſh in ie premjſc) 
other execution came in, and he moved to be paid another | to. go up and view the ſame, and to affix on the mot uni- 
year's rent on the laſt execution, but was denied, for the r10us part notice in writing, what day (at the diſtatice of 
intent of the aft was only to continue a lien as to one year, fourteen days at leaſt) they will return to take a fecond 
and to puniſh him for his laches, if he lets more run in | view ; and if on ſuch ſecond view the tenant, or ſome 
arrear. 2 Strange 1024. r | perſon on his behalf, ſhall nf appear and pay the rent in 
_ Seat. 4. It ſhall be lawful for any perſon, having rent arrear, or there ſhall not be ufficient diſtrek on the 
due on any leaſe for life, to bring an action for ſuch ar- premiſſes, the juſtices may put the landlord in poſſeſſion, 
rears, as on 2 leale for years. and the leaſe to ſuch tenants, as to any demiſe therein con- 
\ Se. 5, All diſtreſſes hereby impowered to be made, tained only, ſhall become void. | 
ſhall be mg to _ fates, and in ſuch manner, as by Sed. 18. In * any tenant 88 of by * 
2 Hill. & Mar. fat. 1. cap. 85. PE EY to quit, and. ſhall not according wer up the on 
Seti. 6, It ſhall be lawful — any perſon having rent dye | at Ne fach notice — che 5 exc- 
any. leaſe for life, years, or at will, determined, to di - cutors or adrainiſtrators, ſhall pay to the landlord double 
— ſuch arrears, detennination of the leaſes. the rent which he ſhould otherwiſe have paid. 
6. 7. þ ravided, that ſuch diſtreſs be made within fix Sell. 21. In actions of treſpaſs, or on the caſe, brought 
aleudar —_ after tbe determination of ſuch leaſe, and | againſt perſons intitled to rents or ſervices, their bailiffs 
during the continuance of ſuch landlord's title, and during | or receivers, or other perſons, relating to an entry on the 
the poſſeſſion of the tenant from whom ſuch arrear became premiſles chargeable with ſuch rents or ſervices, or to any 
- wa | diſtreſs or ſeizure, ſale or diſpoſal, of any goods there- 
Stat. 4 Geo. 2. cap. 28. ſect. 1. In caſe any tenant for | upon, it ſhall be lawful for defendants to plead the ge- 
life or years, or other perſon who ſhall come into poſſeſ- neral iſſue; and in caſe plaintiffs become nonſuit, Ge. 
fion of any lands, &c. under or by colluſion of ſuch te- | defendant ſha] recover double colts, 
nant, WILLFULLY bold over after the determination of ſuch | By Stat. 4 Ann. c. 16. ſect. 10. Tenants ſhall not be 
term, and after demand mage in writing, for delivering prejudiced by a FG of rent to a grantor before notice 
aden, ſuch perſon holding over ſhall pay vous the | of the grant. And by ſtat. 20 Geo. 2. c. 52, /eft. 4% 
yearly value of the lands, Sc. fo detained. Arrears of rent due from farmers of revenue are exce 
Sec. a. In all caſes between landlord and tenant, on | out of the general pardon. | 
half a year's rent in arrear, the landlord having a right by | | | | | 
law to re-enter for non-payment, may, without any formal | 3. Of recovering and demanding rent, and in what caſes a 
demand or re-entry, ſerve @ declaration in cjectment; and | demand is neceſſary. 
in caſe of judgment, or nonfuit for not confeſſing leaſe, F Here the material difference is between a remedy by 
entry and ouſtex, it ſhall appear that half a year's 'rent | re-entry, and a remedy by diſtreſs, for non-payment of 
was due before declaration ſerved, and no ſufficient diſtreſs | the rent; for where the remedy is by way of re-entry for 
to be faund, and that the leſſor in gje&ment had power to | non-payment, here nuft be an aclual demand made previns 
re: enter ʒ the leſſor in ejectment ſhall recover judgment | 10 the entry, otherwiſe it is tortious; becauſe ſuch condi- 
and execution, not to bar the right of any mortgagee of | tion of re-entry is in derogation of the grant, and the 
ſuch leaſe, who ſhall not be in poſſeſſion, ſo as ſuch mort- | eftate at law being once defeated, is not to be reſtored by 
gagee, within, fix calendar months after execution exe | any ſubſequent payment; and it is preſumed that the j, 
cuted, pay all rent in arrear, and coſts and is there reſidiug on the premiſſes, in order to pay the rent for 
8 E all covenants and agreements on the part of | pre/ervation of bis eflate, unleſs the contrary appears by 
: firſt leſſee. Vide the act * in equity. the leſſor's being there to it; therefore, unless 
Sri. 4. If tenant at any time before trial tender or pay | there be a demand made, andFihe tenant thereby, af 
igto court all arrears with coſts, proceedings on eje&ment | trary to the preſumption, appears not to be on the lan 
ſhall ceaſe. | its 2 851 ready to pay the rent, the law will not give the leſſor the 
Sell. 5. All perſons have like by diſtreſs, and im- | benefit of re-entry, to defeat the tenant's eſtate, ui 0 4 
pounding and ſelling the ſame, in caſes of rents-ſeck, rents | wil fu default in bim; which cannot appear without 2 de- 
of aſſize, and chief-rents, as in caſe of rent reſerved on leaſe. | mand hath been actually made on 00 i] Co. Lit. 201. 
Sec, 10. It ſhall be lawful for any perſon lawfully ta-. Heb. 207, 331. 5 Co. 56. Dyer 51. Plowd. 70. 
king any diſtreſs for rent to impound or ſecure the diſtreſs | 7 Co. 56. Vaugb. 32. al 1 
en ſuch part of the premiſſes chargeable with the rent as ſball | So if there had been a nomine pane given to leſſot 


nipif 5 
for the 


be moſt convenient, and to appraiſe, fell and diſpoſe of the | for non-payment, the leſſor muſt demand the rent before 
lame on the premilles, as any perſou may now do off the | be can be iaticled to the penalty ; or if the clauſe bat 
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3 that if the rent were behind, that the eſtate of the | 


leſſee ſhould ceaſe, and be voided, in theſe caſes there | 


he an actual demand made, becauſe the preſumption is, 
— che leſſee is attendant on the land to ſave his penalty 
ve his eſtate, therefore ſhall not be puniſhed 
without a wilful default; and that cgnnot be made appear 
without a demand be proved, and that it was not anſwer- 
ed; and the demand in theſe caſes muſt be made at /be 
day prefixed for payment, and alledged expreſsly to have 
been made in the pleading. Hutt. 114. Hob. 207, 331. 
mY where the remedy for recovery of rent is by diſ- 
tres, there needs no demand previous to the diſtreſs; 
tho! the deed ſays, that if the rent be behind, being 
lawfully demanded, that the leſſor may diſtrain, but tbe 
leſſor, notwithſtanding ſuch clauſe may diſtrain when the rent 
Jecomes due. So it is, if a rent-charge be granted to 4. 
and if it be behind, being lawfully demanded, that then 
4. ſhall diſtrain; be may diftrain without any previous de- 
mand, becauſe this remedy is not in deſtruction of the 
eſtate, for the diſtreſs is . @ pledge fir payment of it, and 
taking of diſtreſs is a legal demand of the tenant to pay the 
re, which was all that was required by the deed; and 
the tenant is not injured by the taking of the diftreſs, be- 
cauſe on tender of the rent the pledges are immediately to be re- 
fared, or a writ of detinue lies after the quantum of the 
rent has been ſettled in a replevin; whereas in the caſe of 
re-entry or of the penalty, the tenant is really injured 
either by loſs of his eſtate, or the payment of a greater 
ſum than the rent, which cannot be reſtored on payee 
of the rent ; therefore he ſhall not be puniſhed in ſuch 
caſes without a wilful default in him, which cannot other- 
wiſe appear than by the proof of a demand, which was not 
anſwered by the tenant. Hob. 207. Hut. 13, 23. Moor 
883. 2 Roll. Ar. 426. 


But this general diſtinction muſt be underſtood with theſe 
reſtrictions.” | 
That if the King makes a leaſe, reſerving rent with a 


cauſe of re-entry for non payment, he is not obliged to 
make any demand previous to his re-entry, but the te- 
nant is obliged to pay his rent for the preſervation of lis 
eſtate, becauſe it is beneath the King to attend bis ſubjef? 10 
demand bis rent. 5 Co. 56, 4 Co. 73. Latch 28. Moor 
152. Dyer 87, 88. 

But this exception is not to be extended to the dutchy 
lands tho' they be in the hands of the King, for the King 
muſt make a demand before he can re-enter into ſuch 
lands; but this is by the 1 H. 4. which provides, that, 
when the dutchy lands come to the King, they ſhall not 


be under ſuch government and regulations as the de- 
meſnes and poſſeſſions belonging to the crown. Moor 
149, 160. | 


So if a prebend make a leaſe, rendering rent, and if 
the rent be arrear and demanded, that it ſhould be lawful 
for the prebend to re-enter; if the reverſion in this caſe 
comes to the King, the King muſt in this caſe demand 
the rent, tho' he ſhall be by his prerogative excuſed of 
an implied demand; for the implied demand is the act of 
tbe law, the other, the expreſs agreement of the parties, 
which the King's prerogative ſhall not defeat; therefore 
incaſe of the King, if he makes a leaſe, reſerving rent, 
with a proviſo, that if the rent be in arrear for ſuch a 
time (being lawfully demanded, or demanded in due 
form), that then the leaſe ſhall be void; it ſeems that 


not only the pn of the reverſion in this caſe, but | 


alſo the King himſelf, whilſt he continues the reverſion in 
his own hands, is obliged to make an actual demand by 
—— of the expreſs agreement for that purpoſe. Dyer 
7, 210. +7 | 
But if the King, in caſes where he need not make | 
aſſigns over the reverſion, the patentee cannot 
enter for non-payment, without a previous demand, be- 
cauſe the privilege is in/eparably annexed. to the perſon of 
9. * 4 Co. 73. Moor 404. Cro. Eliz. 462. Dyer 


Another exception is, where the rent is payable at. 4 
Place off the land, with a clauſe that if the rent be behind, 
being lawfully demanded at the place off the land, or where 
the clauſe is, that if the rent be behind, being lawfully 

ded of the perſon who is to pay it, that then he 


— 


been made payable on the land; therefore the 


may diſtrain; in theſe caſes, tho the remedy be by diſ- 
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treſs only, yet the grantee cannot difirain,without a previous 
demand. becauſe here the diſtreſs and demand being nat 
complicate, - but different acts, to be performed at different 
places and times, '/be demand muſt be previous 10 the diſtreſs, 
for diftre/s is an ad of grace, not of common right and 
therefore muſt be uſed in the manner that it is given. Hob. 
208. 2 Roll. Abr. 426. Moor $83. Broton!, 171. and 
T& AWC it. 6. 4 | 

But where the clauſe is no more than that if the rent 
be behind, being lawfully demanded, (without ſaying at 
any place off the land, or of the perſon of the grantor) 
that then the grantee may diſtrain, there needs no actual 
demand, becauſe here, the diſtreſs and demand is but one 
complicate ad, the one included in the other, and all 
done at one time and place, viz. on the land; for he 
diftreſs is in itſelf a lawful demand, therefore needs no 
actual demand previous to it; becauſe all that was re- 
quired by the deed was a lawful demand, which the diſ- 
treſs in its own nature is. 2 Roll. Abr. 426. Hob. 208. 
and ſee Dyer 348. | 

And there —f. to have been formerly another excep- 
tion admitted, that where the remedy was by way of 
entry for non-payment, that yet there needed no demand, 
if the rent were made payable at any place off the land; 
becauſe they looked on the money payable off the land 
to be in nature of a ſum in gr, which the tenant had 
at his own peril undertaken to pay; but this opinion has 
been intirely exploded, for THE PLACE or PAYMENT 
DOES NOT CHANGE THE NATURE OF THE SERVIC: 
but it remains in its nature a rent, as much as if it ha 
eſump- 
tion is, that the tenant was there to pay it, unleſs it be 
overthrown by the proof of -a 3 and without ſuch 
demand, and a neglect or refuſal, there is no injury to the 
leſſor, conſequently the eſtate of the leflee ought not to be 
defeated. Plow. 70. 4 Co. 73. Moor 408, 598. Cre. 
Elix. 415, 435, 536. | 

But when the power of re-entry is given to the leſſor 
for non-payment, without any further demand, there it . 
ſeems that be leſſee has undertaken to pay it, whether it be 
demanded or not; and there can be no preſumption in his 
favour in this caſe; becauſe, by diſpenſing with the de- 
mand, he has put himſelf under the vans of making 
an actual proof that he was ready to tender and pay 
the rent. yer 68. | FOE. 

There is another exception when the. remedy is by dif- 
treſs, and that is, when the tenant was ready on the land 
to Pay the rent at the day, and made a tender of it; there 
it ſeems there muſt be a demand previous to the diſtreſs, 
becauſe where the tenant has ſhewn himſelf ready on the 
day by the tender, he has done all that in reaſon can be re- 
quired of him; for it would put the tenant to endleſs 
trouble to oblige him every day to make a tender; it be- 
ing altogether uncertain when the leſſor will come for 
his rent, when he has omitted to receive it the day he ap- 
pointed by the leaſe for pay ment and receipt.; wherefore 
as the leſſee muſt expect the leſſor, and be ready to pay it 
at the day appointed, or elſe the leſſor may diſtrain for it 
without any demand; ſo where the leſſor has lapſed the day 
of payment, and was not on the. land to receive it, be m 
give the tenant natice to pay it before be can diſtrain; 
the tenant ſhall be put to no trouble here it appears 25 
1 omitted nothing on his part. Hob. 207. 2 Ral 
And where the tender was made by tenant on the land 
at the day, there a demand on the land is ſufficient to 
Juſtify a diſtreſs after the day; becauſe the demand in 
ſuch caſe is of equal notoriety with the tender, and | 
parity of reaſon the tenant ought 10 take notice of ſuch d 
mans, as well as the flor of the, render gn the lang. 

N. ff et vor oped e e 35 0:94 

But if the tenant, had tendred the rent, on the day to the 
perſon of the leſſor, and be refuſed it, it ſeems by the 
better opinion, that the lefſor cannot diſtrain for that 


rent, without, a demand of ie genſos & abe tenant ;, be- 
cauſe the demand ought i be equally notorious: ſo 4be tenant, 


as the tender was 10 abe laſſer. Hob. 207. 2 Roll, Abr. 
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* sou of the tent, becauſe this ſervice is only per- 


ormable by the very perſon of the tenant ; therefore a 
5 ke Ben Na not, would be improper. Hutt. 13. 
n # | n | 
Again, if the rent be ſeck, and the tenant be ready at 
the lat inſtant of the day of payment to pay the rent, 
and the grantor is not 2here to rebelve it, he tnuſt after- 
wards demand it of the perſon of the tenlant on the lands 
before he can have his afliſe; becauſe the tenant, by the 
tender at the day, bas done all that was required on his part; 
and if the grantee might have his aſſiſe, after ſuch tender 
on the day, without a demand of the perſon, the tenant 
might be made a diſſeiſor, and damages for the diſſeiſin 
laid on him, without any wilful default in him; but in 
the caſe of a rent- charge, after ſuch tender of the tenant 
on the land, the grantee may aftetwards demand the rent 
on the land, becauſe he has his remedy by diſtreſs, which 
is no more than a pledge for the rent; and this being to 
be found and taken of the land, the grantee need only 
demand his rent where he can find his remedy, which is 
on the land; but in this caſe if the grantee cannot find the 
tenant on the land to demand the rent, he may, on the 
next feaſt on which the rent is payable, demand all the 


arrears on the land; and if the tenant is not there to pay | 


it, he has failed of his duty, and is guilty of a wilful de- 
fault, which amounts to a denial; and that denial being 
a diſſeiſin of the rent, the grantee may have his aſſiſe, and 
7 that fall recover the arrears. Cro. Car. 508. 5 Co. 57. 
Hob. 207. 2 Rolf. Abr. 427: | 

But if there has been neither a tender of the rent, nor 
a demand of the grantee on the day, there the gratitee 
may afterwards demand the rent on the land; becauſe the 
tenant A f do his duty by a tender on the 
day, he is ſtill obliged to anſwer the legal demands of the 
grantee, which is well made on the land, becauſe the 
rent iſues tbertout; for where there is no tender on the 
day of payment, the rent is due and payable every day 
afterwards; therefore a demand in the ſame manner as 
the law requires is ſufficient ; conſequently the non- t, 
after a demand on the land, is a denial and diſſeiſin, for 


- 


4 


| 


which the grantee may have his aſſiſe. Litt. ſe. 233. 7 | 


2 Roll. Abr. 427. 


Co. 57. | | 
if a leaſe be made reſerving rent, and a bond given for 


formance of covenants and payment of the rent, the 
r may ſue the bond without demanding the rent. 
Cro. Eliz. 332. Cro. Car. 76. Hob. 8. | 
If there be ſeveral things demiſed in one leaſe, with 
ſeveral reſervations, with a clauſe, that, if the ſeveral 
yearly rents reſerved be behind or unpaid in or in 
all, by the ſpace of one month after any of 1 on 
which the fame ought to be paid, that then it ſhall be 
lawful for the leſſor, into ſuch of the premiſſes, where- 
upon ſuch rents being behind is or are reſerved, to re- 
enter; theſe are in the nature of diflin demiſes, and ſeveral 
reſervations ; conſequently there muſt be diſtin demands 
on each demiſe to defeat & 


7, 72. 


Alſo as to the neceſſity of a demand of the rent, there 
is a difference between a condition and a limitation; for 
inſtance, if tenant for life (as the cafe was by marriage 
ſettlement with power to make leaſes for twenty-one years, 
ſo long as the leſſee, his executors or aſſigns ſhall duly 
pay the rent reſerved) makes a leaſe purſuant to the 

wer; the tenant 1s at his peril obliged to pay the rent with- 
out any demand of the laſſor; becauſe the eſtate is limited 
to continue only /o long as the rent is paid; therefore for 
non-performance according to the limitation, the eſtate 
muſt determine; as if an eſtate be made to a woman dum 


fola fuerit, this is a word of limitation which determines | 


2 Fuaugb. 31, 32. 9 
Note; It ſeems e . the leſſor to have a 
clauſe of re- entry for yment of the rent, than a 
clauſe that the leaſe ſhall be void for non- payment; be- 
cauſe, in the caſe of a re-entry, -@ demand by the lefſor, and 
non-payment by the leſſee, does not avoid the leaſe ; for 
there muſt be an actual entry to determine it, to 
which, as it is (aid, there muſt be an actual demand pre- 
cedent ; ſo that in this caſe an actual demand does not 
determine the leaſe, but only puts it in the power of the 
leſſor to avoid it; and this being diſcretionary in the leſ- 


whole eſtate demiſed. J augb. 


* 
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ſor, he may either recover the rent by action of debt. 
and ſuffer the leaſe to continue ; or after ſuch actual de. 
mand he may by entry defeat it. But if the clauſe h 
that for non-payment the leaſe ſhall be void, then if th. 
leſſor unadviſedly make an actual demand of the rent, 
and the leſſee be not able at that time to pay it, he has 
thereby actually determined the leaſe; becauſe there i; 
nd re- entry previous to determine an eſtate already void 
in itſelf ; Let even in this caſe, if the leſſor forbeats to 
make art actual demand when the rent is in arrear, he 
may recover it by action of debt or diſtreſs, and fo con- 
tinue the leafe, becauſe theſe remedies, being not in de- 
feaſance of the grant, the leſſor may purſue without an 
actual demand; but this obſervation is to be intended 
only of a teaſe for years ; for in cafe of a leaſe for life, 3, 
demand can determine it without actual entry, tho' the clauſe 
be, that for non-payment of the rent the leaſe ſhall ceaſe, 
and be void. Hob. 331. 2 Roll. Abr. 429. 2 Mid. 26. 
3 Co. 64. See Dyer 87, 88. Ney 145. 


4. Of the time of demanding rent, and the place where il: 
demand is to be made. 1 


The time for payment of rent, and conſequently for 
a demand, is ſuch a convenient time before the ſun-ſetting if 
the laſt day, as will be ſufficient to haue the money counted, 
but if the tenant meet the leſſor on the land at any time 
of the laſt day of payment, and tender the rent, that is 
fufficient tender, becauſe the money is to be paid inde- 
finitely on that day, therefore a tender on the day is ſuff- 
cient. Co. Lit: 202. 4. Dalft. 44. Sav. 253. 4 Len. 
171. 1 Saund. 287. 8 

If a leaſe is made, rendering rent at Michaelmas between 
the hours of one and five in the afternoon, with a clauſe 
of re-entry, and the leſſor comes at the day about two in 
the afternoon, and continues to five, this is ſufficient, 
Cro. Eliz. 15. The demand may be 5% attorney. 4 
Leon. 479. But the power muſt be ſpecial, for ſuch land 
and of ſuch tenant. Telv. 39. 1 Brownl. 138. De- 
mand muft be proved by witneſſes. Dyer 68. Muſt be 
made of the preciſe ſum due. 1 Leon. 305. Sav. 121. 
Mo. 207. ; 

If a teaſe be made, reſerving rent, on condition that if 
the rent be behind at the day, and ten days after, (being 
in the mean” time demanded) and no diſtreſs to be found 
upon the land, that the leſſor may re-enter ; if the 
rent be behind at the day, and ten days after, and a 
ſufficient diſtreſs be on the land till the afternoon of the 
tenth day, arid then the leſſee takes away his cattle, and 
the leſſor demands the rent at the laſt hour of the day, 
and the leſſee does not pay it, and there is not any diſtrels 
on the land; yet the leſſor cannot enter, becauſe be made 
no demand in the mean time between the day of payment 
and by ten days, which by the clauſe he was obliged todo. 
Cro, Eliz. 63. 

As to the place of demanding rent, we muſt obſerve the 
difference between a remedy by re-entry and diſtreſs for 
when the rent is reſerved, on condition, that if it be be- 
hind, that the leſſor may re-enter, in ſuch caſe be d. 
mand muſt be upon THE MOST NOTORIOUS PLACE 0 
the land; therefore if there be a houſe on the land, the 
demand muſt be at the fore-door thereof, becauſe the te. 
nant is preſumed: to be there reſiding, and the d 
being required to give notice to the tenant that he wm 
not be turned ont. of poſſeſſion without a wilful default, 
ſach demand ought to be in the place where the end and 
intention will be beſt anſwered. Co. Lit. 153, 201. 5 
Roll. Abr. 428. . 

And it ſeems the better opinion, that it 75 not nec ary 
10 enter the houſe, tho' the doors be open, becauſe that 
a place appropriated for the peculiar uſe of the e, 
into which no perſon is permitted to enter without wa 
permiſſion, and it is reaſonable” that the leſſor ſhall TY 
further to demand his rent, than the tenant ſhall be by 
ged to go, when he is bound to tender it; and 4 fende + 
the tenant A THE DOOR of the houſe of the leſſor ts ſulici of 
tho' it be open, without entering; therefore by panty q 
reaſon a demand by the leſſor at the door of the _ 
without entering, is ſufficient. Daft. 59. oy 


1 And. 27. 3 Leon, 4: and ſee Cro. Eliz. 15. Bat 


A we eb A Aa 


== 2M - 5 SS 


S SFF F2gqQeyg 922 


the 


„ nt. A At, FS. dies. * 


rr 


7 2 


= 


| 59. Cro, Eliz. 324. Cro. Car. 507, 521. 


- 


FRE 


" . * 
= Ac # . 
- * * F - 
N 4 : * * — , » 
4 - 


3 
Pre” 


„ TT # # 
5 A . 


But when the demand is only in order for a diftreſs, 


| there it is ſufficient, if it be made on any notorious part 


of the land, becauſe his ir only to intitle him to bis E- 
ub V for bis rent; therefore the whole land being equally 
debtor, and chargeable with the rent, a demand on it, 
without going to any particular part of it, is ſufficient. Co. 

. 153. | | 
4 caſes, on this ſubject, Co. Lit. 202. Bendl. 
Co. Lit. I * 3. 
4 Co. 73. Co. Lit. 201. Cre. Elia. 462. Mo. 404. 
Dyer 37. 2 Roll. Abr. 428. Dyer 229. But this learn- 
ing is, in general, rather uſeleſs, ſince the ſtat. 4 Geo, 2. 
6. 25. Vide an abſtract of the ſecond ſection, under the 
ſecond divifion of this title. | 

For. more learning on this ſubject, ſee 4 New Abr. and 
18 Vin. Abr. tit. Rent, and Black. Com. 2 V. ar, 42, 


, 209. 3 V. 6, 206, 230, 231. 4 V. 434. 
RENral. A roll wherein Ge rents of a manor are 
written and ſet down, by which the lord's bailiff collects 
the ſame : It contains the lands and tenements let to each 


tenant, and the names of the tenants, the ſeveral renzs 
ariſing, and for what time, uſually a year. Compl. Court 


Keep. 475. | 
RENTS OF ASSISE, The certain rents of frecholders, 
and antient copyholders, fo called, becauſe they were a/- 
fiſed, and different from others which were uncertain, paid 
in corn, Sc. 2 24 
RENTS RESOLUT E, ( Redditus reſoluti) Are account- 
ed among the fee-farm rents, to be fold by 22 Car. 2. c. 6. 
and are ſuch rents or tenths as were antiently payable to 
the crown, from the lands of abbies and religious houſes ; 
and after their diſſolution, notwithſtanding the lands were 
demiſed to others, yet the rents were ſtill reſerved, and 
made payable again to the crown. Cowell. | 
ARATIONS, A tenant for life or years may cut 


down timber-trees to make reparations, altho' he be not 


compelled thereto; as where a houſe is ruinous at the 
time of the leaſe made, and the leſſee ſuffers it to fall, he 
is not bound to rebuild it, and yet if he fell timber for 
reparations, he may juſtify the ſame, 1 Inſt. 54. | 
Leſſee covenants, t from and after the amendment 
and reparation of the houſes by the leſſor, he at his cwn 
charges will keep and leave them in repair : In this caſe 
the leſſee is not obliged to do it, unleſs the leſſor firſt make 


good the reparations: And if it be well repaired at firſt, 


when the leaſe began, and after ha to decay ; the 
leſſor muſt firſt repair, before the le 5 bound to keep 
it ſo. 2 Cro. 645. | 

If one covenant for the reparation of a houſe, on requeſt 
of the leſſor, and he repair without it; this is no per- 
formance of the covenant. 2 Leon. c. 72. See Leaſe, 
Covenant, and Waſte. | | 

REPARATIONE FACIENDA, Is a writ which lies in 
many caſes ;, one whereof is where there are tenants in 
common or. joint=tenants of a houſe, Fc. which is fallen 
to decay, and one is willing to repair it, but the others are 
not: In this caſe the party willing to repair the ſame, ſhall 
have this writ againſt the others. F. V. B. by: 

And if a man have a houſe adjoining to my houſe, and 
he ſuffer his houſe to lie in decay to the annoyance of m 
houſe, I may have a writ againſt him to repair his houſe. 
So if a perſon have a paſſage over a bridge, and another 
ought to repair the bridge, who ſuffers it to fall to decay, 

c, New Nat. Br. 281. | 

REPEAL, (from the Fr. rappel, i. e. revocatio) Signifies 
the ſame with revoke ; as the repealing of a ſtatute is the 
revoking or diſannulling it. 'Raftal. | | 

It is ſaid a pardon of felony, Sc. may be repealed, on 
diproving the ſuggeſtions. 1 Keb. 19. og” i RE 

A deed or will may not ſtand 8 and be 
repealed for the Teſt. Style 241. And a defendant” in a 
ſuit cannot repeal, or ; revoke his warrant of attorney, 


gen to an attorney to appear for him, Cc. 2 Lill. 


Abr. 452. without firſt paying his bill. 

REPLEADER, (Replacitare) Is to plead that again 
which was once pleaded before. Brote. 4 

On an immaterial iſſue in a canſe, repader may be 
awarded; and repleader is to be had where the pleading 


| 


bath not brought the iſſue in queſtion, which was to be 
tried: Allo if a verdict be given where there was no iſſue 


Juffire ; ſane & Anglis breve per quod bona ea repoſcerent, 
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; „ 
jained, there muſt be a repleader to bring the matter to 
trial, Sc. 2 Lill. Abr. 5 * 

In debt on a ſheriff's bond, for defendant's appearance 
in B. R. upon the return of the writ, the defendant plead- 
ed that he had appeared /ecundum, Cc. and on this they 
were at iſſue; and there being a verdict for plaintiff, a 
6 ragru was allowed, becauſe the appearance was not tri- 
_ by a jury, but by the record. 1 Leon. 90. 3 Nelf. 

r. 123. | RN Wed 
lt was held, that at Common law, a repleader was 
granted tore trial, becauſe a verdict did not cure an 
immaterial iſſue z but that now a*repleader ought never to 
be awarded before trial, becauſe the fault in the iſſue may 
be helped by the ſtatutes of jeafailes That if a repleader 
is denied where it ſhould be granted, or à convnerſo, it is 
error; and the judgment iti repleader is general, (vix.) 
Quod partes replacitent « They muſt begin again at the 
firſt fault, which occaſioned the immatenal iſſue ; if the 
declaration and the bar, and the replication be all ill, they 
muſt begin de novo ; but if the bar be good, and the re- 
plication 'ill, they muſt begin at the replication ; and no 


coſts are allowed on either fide ; and a repleader cannot be 


awarded after a default. 2 Salk. 379. 
Tho' a repleader is allowed after verdict; it has been 


adjudged not to be awarded after demurrer : (But a re- 


eader hath formerly been granted after demurrer, and 
ikewiſe after the demurrer argued) and that a repleader 
can never be awarded after a writ of error ; but only after 
iſſue joined, Sc. Latch 147. 3 Lev. 440. Mod. ca. 
102. See the Form of a Repleader, Lutw. 1622, And 
ſee Black. Om. 3 V. 395. and New Abr. tit. Repleader. 
REPLEGIARE, Is to redeem a thing detained or taken 
by another, by putting in * eee See Replevin. 
REPLEGIARE DE A S, A writ brought by one 
whoſe cattle are diſtrained, or put in the pound on any 
cauſe by another perſon, on ſurety given to the ſheriff to 
proſecute or anſwer the action at law. F. N. B. 68. Reg. 
Orig. Stat. 7 H. 8. c. 4. 


REPLEVIN, ( Plevina, from replegiare, to deliver to 


the otoner on pledges.) 
1. Of the definition, and of replevin generally. 


2. For what things a replevin lies. 
3. Of the different kinds of replevins ;, out of what courts 
they iſſue, and of the power and duty of the ſheriff. 
+ Of the pledges in replevin, and the proceedings againſt 
4 


2 Of the original writ, and the Withernam, in re- 
evin. 

6. Of the writ of ſecond deliverance, and the writ De 
proprietate probanda. | 850 

7. Of the writ De returno habendo ; 1 returns irreple- 
viſable, and in what manner the ſberiſf is to return and 
execute ſuch proceſſes. SY 


1. Of the definition, and of replevis generalh. 


According to ſome, a replevin is, a remedy grounded 
and granted on a diftre/s, being a re-deliverance of the 


thing diſtrained, to remain with the firſt poſſeſſor, on 


ſecurity (or pledges) given by him to try the right with 
the diſtrainer, and to anſwer him in 5 of law. 1 
Inſt. 145. Pages WER 5 N 
According to others, it is bringing the writ called re- 
plegiare fucias by him who has his cattle or goods diſ- 
trained by another, and putting in ſurety to 
that on delivery of the thing diſtrained, he will proſecute 
12 action againſt the diſtrainer. Co, Kit. lib. 2. c. 12. 
ef, 219. Gs eee 
We 2d ef Canes replegiati, bounds replevied, in a ca 
between the abbot of Sr. Albans and ery Ce. 


to 


e ſheriff, 


* 


to replevy, Sc. Vaſius de vixiis ſermonit, lib. 2. c. 25. 
See Skene eod. verbo. St, on IR OY 

_ Replevin is re- delivering to the owner, (by the ſheriff,) 
his cattle or goods diftrained on any cauſe, on furety that | fo 
he will purſue the action againſt him who diftrained ; and |.82.. | 


if he purſue it not, or if it be adjudged againſt him; then 
he who took the diftreſs ſhall have it again, and for that 
purpoſe my "have a writ of returno habends. Co. Lit. 
145. b. nft. 1 x | 


| F is a . and uſually granted in caſes of 
diſtreſs, and is A MATTER OF RIGHT, fo that if a man 
grants a rent with clauſe of diſtreſs, and grants further, 
that the diſtreſs taken ſhall be irrepleviſable, yet they may 


- 


be replevied; for ſuch reftraint 15 againf the nature of a 


a 5, and no private perſon can alter the common courſe 
of the law. Co. Lit. 145. | | 
In this'writ, or action, both plaintiff and defendant are 
called Ac roxs; the one, i. e. the plaintiff, ſuing for da- 
mages, and the avowant, or defendant, to have a return 
of the goods or cattle. 2 Bend. 84. Cro. Eliz. 799. 
2 Mod. 1 3 % 
That he avowant is in nature of a plaintiff, appears, 
1ſt, from his being called an actor, which is à term in the 
Cruil lau, and ſignifies plaintiff; 2dly, from his being 
intitled to have judgment de returno habendo, and da- 
mages as plaintiff ; 3dly, from this, that plaintiff may 
plead in abatement of the avowry, conſequently ſuch a- 
vowry muſt be in nature of an action. Carth. 122. 6 Mod. 
103. Yelv, 148. 

The avowant being in nature of a plaintiff, need not 
aver his avowry with an hoc paratus eft verificare, more 
than any other plaintiff need aver his count. Ploud. 


Nor ſhall have a protection caft for him more than any 
other plaintiff. 2 Iaſt. 339. | 
But tho' an avowry be in nature of an action, yet one 
tenant in common may avow for taking cattle damage 
feaſant. Crp. Eliz. 5 30. | 
RNeplevin is an action founded on the right, and different 
i" treſpaſs. Carth. 74. Yelv. 148. Hob. 16. Cro. 

iz. 799. EDN | 
It 22 held, that as no lands can be recovered in 
this action, it cannot with any propriety be conſidered as 
a real action, tho the title of lands may incidently come 
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If a mare in foal, a cow in calf, Sc. are diſtrai 
and they wn ve. to bring forth their young, whilſt 
are in the cuſtody of the diſtrainer, a + lies for the 
foal, calf, Sc. Bro. Repl. 41. V. N. B. 69. 1 Sid. 


Keplevin hes for a ſhip; fo for the ſails of the ſhip, 
March 110. Raym. 232. Per Pollexfen Ch. J. replrvin 
lies not for goods taken beyond ſea, tho' brought hither 
by defendant afterwards: 1 Show. 91. 


3. Of the different kinds of replevins ; out of what courts 
they iſſue, and of the power and duty of the ſheriff. 


Replevin may be made either by original writ of replevin 
at Common law, or by plaint by the ſtat. of Marl. c. 21. 
Co, Lit. 145. F. N. B. 69. 

By this ftat; enacted 52 H. 3. it is provided, © That 
if the beaſts of any perſon be taken, and wrongfully with- 
holden, the ſheriff, after complaint made to him thereof, 
may deliver them without let or gainſaying of bim that 
took the beaſts, if they were taken out of liberties ; and 
if the beaſts were taken within any liberties, and the bai- 
liff of the liberty will not deliver them, then the ſheriff 
for default of thoſe bailiffs ſhall cauſe them to be de- 
livered.” 

The miſchiefs before this act were the great delay and 
loſs the party was at, by having his beaſts or goods with- 
holden from him; as alſo that when cattle were diftrained 
and 2 within any liberty which had return of 
writs, the ſheriff was obliged to make a warrant to the 
bailiff of the liberty to make deliverance ; and there was 
another wn W 4 1 18 ** taken without and 
impounded within 2 Inſt, 139. 13 C. 31. 
838 which, oh | ans 
Buy this ſtatute the ſheriff, on plaint made to him with» 
out writ, may either by parol or precept command his 
bailiff to deliver the beaſts or s, that is, to make re- 
plevin of them, and by words (poſt querimoniam 
ibi fa.) the ſheriff may take a plaint out of the county 
court, and make u replevin preſently, which he is to enter 
in the court, as it would be inconvenient, and againſt the 
ſcope of the ftatute, that the owner, for whoſe benefit 
the ſtatute was made, ſhould tarry for his beaſts till the 
next county court, which is holden from month to month. 


in queſtion, as it may do in action of treſpaſs, or even | And by this act the ſheriff may hold plea in the county 
of debt, which are actions merely perſonal. Finch's law, | court on replevin by plaint, tho the value be of 20/. or 


316. and ſee Comb. 476. Fitzg. 109. 


above; and yet in other actions he ſhall hold plea where 
| the matter is under 403. value. 2 /nft. 139. 1 Keb. 205. 


2. For what things a replevin lies. - ] Dalt. Sb. 430. 


By the words of this law, &i averia capiant', vicecomes 


Irisa genera] rule, that plaintiff ought to have the pro- poſt querimoniam fibi fat, deliberare poſſet ; ſo that it be- 


perty of the goods in him at the time of the taking: Not 


comes the ſheriff's duty on ſuch, complaint, by parol or 


only a general property, which every owner hath, but alſo by precept to his bailiff, to replevy them, which precep! 
a 


ſpecial property, ſuch as a perſon hath who hath 
pledged with him, or who hath the cattle of another to 


manure his lands, &c. is ſufficient to maintain a replevin, 
and in ſuch caſes either party may bring a replevin. 


Co. Lit. 145. Winch 26. 
A replevin doth not lie of things which are fere nature, 
as conies, hates, monkies, dogs, Sc. but if things wild 


by nature are made tame, or are reclaimed, fo long as they 
continue in THAT' condition, they belong to the perſon who. 
hath the poſſeſſion, of them, and he may bring replevin; and 

1 | 4 that a REPLEVIN: 
LIES FOR ANY THING THAT MAY BY LAW BE DIS- 


the general rule herein ſeems to 


TRAINED.” 2 Roll. Abr, 430. 'Godb. 124. 
A replevin lies of a leveret; for it has animum rever- 


tendi; for the ſame reaſon it lies of a ferret ; but it is ſaid 


| Not to lie for a maſtiff dog, tho an action of treſpaſs 
will. Br. Repl. 64. 2 Roll. Abr. 430. 
: **Neptevin lies of a ſwarm of bees. F. N. B. 68. 
But not af trees, or timber growing; nor of things an- 
nexed 10 the Freebold, becauſe fuck things cannot be diſ- 
trained; 3 lies of certain iron belonging to the 


pan vn I. F N. B. 66. 
So replevin doth not lie of deeds or charters. concerning 
lands * hey: re of 10 dale bet as they relate thee 


T0. Re N ne 5 oY 4 | 
©. Nor of morey, oe becher made imo ſhoe. Nr 394. 


| be given before any county court ; but ſuch plaint is 

ee to each and (as holden in Cum.) by the 
party who made the complaint, and not by the ſheriff. 
Cum. 591. | dee. 

Replevins by writ iſſue properly out of the courts of 
K. B. and C. B. at Weſtminſter, and are returnable into 
ſuch courts. Dyer 246. Su 

Replevins by plaint are made by the ſheriff by force of 
the above-mentioned ſtatute of Marjeb. by which he is 
directed, on complarnt made to him by ths party, that 
his goods or cattle are diſtrained, to command his beiliff 
(which may be by parol or precept) to make deliverance ; 
| and which plaint may be taken at any time, and as well 

791 of, as in court. Bro. Rep. pl. 4. Co. Lit. 145. 2 
1 .Alfo 4 hath been agreed, that the hundred court, and 
| courts of lords of manors, may by prefeription hold plea in 
| replevin, ſo may incidently have power to replevy 
| or cattle ; but thut, it ſeems, muſt be by proceſs of the ent 
| after a plaint entered, but not by parol complaint out of 
| court. Carth. 380. . | 

"Therefore where in treſpaſs for taking goods, &c. 2 
dant juſtified that the place where, &c. was a hundred, an 
time ont of mind had à court of all actions, repievius, &c. 
grantable in or out of court, uirturt cujus, Sc. The 
queſtion was, If gvod or not? And the reaſon of the doubt 


2 Brownl. 139. © 


| was, becauſe the county court could not hold plea ;- 
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1 at; Common len, but were gnabled by the ſtatuts 
Le which er enge not to, the. hundred court 
which is a cours, geriueꝗ out of, the l but per cf, 
cdeaily, Suppoſing they may grant them in court, N 
cannot preſcribe to grant them ont of court. 2 Salk. 


580. r 7 
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"The hex ee to grant inert (ah cole 
as they, are allowed. by law,; and. the ofer, who. takes 
the goods by. virtue of a replevi iſſuing for what: cauſe 
ſoever, is 204 liable to an action of treſpaſs, unleſs the party, 
in whoſe. poſſeſſion the goods were, claims property in 
them; and note, that.in all caſes of miſbehaviour by the 
ſheriff. or other officers, in relation to replevins; they 
are ſuhject to the controul of the Kin 


We courts, 
and püniſhable by attachment for ſuch miſbehavipur. 
Carth, 381. e 


And tho', the ſheriff. may grant replevins by plaint, and 


? 
: 


— 


may proceed thereon in his county court, yet if any thing 
1 freehold come in — or ancient demeſne 
be pleaded, the ſheriff can | no further; nor 
can any ſuch proceedings be carried in the hundred 
court, court baron, or any other out claiming. a juriſ- 
ger herein by preſcription. 4. (l. 6. 30. 2 H. 7. 6. 
Co. Lit. 145. bY K ne | Fd 

$ when the King in party, or the. taking is i right 
the crown, in theſe. caſes the ſheriff is to ſurceaſe. Bra. 
Repl. pl. 3. 1 Brownl, 33. Oats. +2206; 
| It was ruled in the caſe of one Bradſhat, thas where 
an act of parliament orders a diſtreſs and ſale of goods, 
THIS it in nature f an execution, and repievin does. nat 
lie; but if the ſheriff grants one, yet it is not ſuch a 
contempt as to grant an attachment againſt him; and 
Powell Juſtice ſaid, He remembered a caſe in the Exche- 
quer, where a diſtreſs was taken for a fee- farm rent due 
to the King, yet on debate no attachment * granted. 
tho' it was in the King's caſe. Trin. 12 M. 3. in C. B. 
Bradhhaw's caſe. See 14 Car. 2. c. 12. 

And for the great eaſe in bringing replevius, and as a 
duty incumbent on the ſheriff, it is enacted, by the 1ſt 
and 2d of Pb. & Mar, c. 18. That the ſheriff ſhall at 
bis firft county day, or within to months after he receives 
the patent, depute and proclaim in the ſhire town four 
deputies to make replevins, not dwelling 12 miles diſtant 

one another, in pain to forfeit for every month he 
wants ſuch deputy or deputies 53, to be divided between 
the King and the proſecutor.” | | 


2 Of the pledges in replevin, and the proceedings againſt 
them, - | 


W rp oy dd 

two s of ple ; plegit de proſequendo, b m- 

mon law, * eln de 3 babend, by 1 — 5 
of Weſtm, 2. c. 2. by which it is provided, That ſhe- 
riffs or bailiffs from thenceforth ſhall not only receive of 

plaintiff pledges for purſuing the ſuit, before they make de- 
liverance of the diſtreſs, but al/o for return of the beaſls, 
if return be awarded; and if any take pledges otherwiſe, 
he ſhall anſwer for the price of the beaſts, and the lord 
that diſtrains ſhall have his recovery by writ, that be ſhall 
reſtore 40 bim ſo many beaſts cr caitie; and if the plaintiff 
be not able to reſtore, his ſuperior ſhall reſtore.” 

In the conſtruction hereof the following caſes have been 
ruled, and opinions holden : 

That if the ſheriff returns inſufficient pledges, he ſhall 
anſwer according to the ſtatute; for inſufficient pledges are no 
pieages in law; and ſuch pledges muſt not only be ſufficient 
i eltate, viz, capable to anſwer in value, but likewiſe /af- 
Kient in (au, and under no incapacity; therefore infants, 

verts, perſons. outlawed, &c. are not to be taken 
as pledges, nor are perſons politick, or bodies Corporate, 
Co. Lit, 145. 2 If. 340. 10 Co. 102. tip 

In 2 the ſheriff does not return any pledges, and 
after iſſue joined and found, it was moved, if they could 
de put in by the court after verdict; and the court held 

might, notwithſtanding the ſtatute of 7/eftm, 2, as 
before that ſtatute the court might take pledges on the 
omiſſion of the ſheriff 3 and a diverſity was taken between 


N 
* [SR 
> 


of takin 


| Fuzg. 158. 


pa b 


* 
— 


2 rm, | ven 


: 


FI 
9 - 


reph 5 1 1 plaint Was ſued in the fs court 
a fond 4e was 


London, and pledges were fav abendq fi, St. 
this plaiat was removed accor 5 to their euſtom into th 
mayor's court, and after into the King's: Bench by cerii 


180 
„ 1, 9 
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A nts ina; i n 5 
Plaintiff declared, that he diſtrained for 77,” fog 
rent, reſe/ ved on a leaſe, and that defendant delivered 
the cattle without taking pledges ;" to "Which de fendant 
10 pes plaintiff in replæum delivered to him 37. 
105, for pledges, which he accepted 3, and on dernſtt 
the court feld that pledges being to be found to an wer 
the party, if he had good cauſe of avowry, and to be an- 
ſwerable for amercement to the King, if nonſuited, or 
if it be found. againſt him; the taking of money ot 4 
dee zen not lulz, gd thr e be might ak 
money for pledges, yet he ought not to accept leſs than 
plaimifſf's demands; on Which account the court webs | 
held the-plea vicious; but they agreed, that if the may 
had taken but one pledge (if he had been ſufficient) it 
had been yell L Ck Car. 446. 1 Jon. 378. 
But it hath been adjudged, that a bond taken by the 
ſheriff, conditioned that if the party applying for the e- 
Plevin ſhould appear at the next county court, Sc. and 
proſecute his action with effect, and ſhould make retyrn 
of the thing replevied, if return ſhould be adjudged, and 
fave the ſheriff harmleſs, Ac. was gohd in law, and agree- 
able to the intent of the ſtatute of Marleb. which requires 
pledges o 8yRETIES, of which nature the obligors are; 
and this method of taking bond inſtead of pledges Was 
ſaid to be of antient uſage; and that in the old books 
plegii ſignified the ſame as ſureties ; and that there being 
a proper remedy on ſuch bond, it differed from the cafe 
z a depoſite or ſum of money; but the court 
agreed, wy at Common law this bond had been void, 
becauſe it had been to fave the ſheriff harmleſs in making 
replevin by plaint, which he could net have done be- 
fore the ſtatute of Marleb. 1 Ld. Raym. 278. 2 Latte. 
686. 1 ä 5 | 
If in replevin in an inferior court, the condition of the 
bond is, if he proſecute his ſuit commenced with effect 
in the court of, Sc. and make return, Sc. if a return 
be adjudged by law, and it happens, that the plain- 
tiff hath judgment in the court below, which is after- 
wards reverſed on a writ of error in B. R. in ſuch caſe, 
unleſs the party make a return, he forfeits his hond; 
for tho he had judgment in the court below, yet the 
words, if te proſecute his ſuit commenced, &c. extend'to the 
proſecution of the writ of error, which is part of the 
ſuit commenced in the court below ; and in this cafe 
the taking ſuch bond was held to be lawful, and ſaid 
to be common practice.  Carth, 248. 1 Show: 400. 


In debt on a replævin bond taken by the ſheriff, condi- 
tioned that if C. B. Appear at the next connty court, and 
proſecute with effect for taking, &c. and make return, 
Sc. if return be adjudged, and fave” harmleſs the ſhe- 
riff, Sc. then, &c, defendant after oyer pleaded, that at 


the next county court, tent. lali die, he did appear, and 


proſecuted, Sc. until it was removed by recordari, and 
did fave the ſheriff harmleſs, but doth not fay, that no re- 
turn. bahend.” was adjudged ; on demurrer the court inclined 
for plaintiff; for defendant ſhould have ſaid, that no re- 
urn was adjudgel at all; and tho' he proſecuted to the 
recorgari, yet return. babend.” might be adjudged after- 
wards; and /be condition goes to any adjudication of return, 


pledges for proſecuting, which were at Common law, and 


Comb. 228. * 
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An action was brought on a; bond in teplevin to pro- 
ſecute his ſuit with effect, and alſs_to make return, &c. 
defendant pleaded, that E. G. did [ey a plaſnt in re- 
plevin in the court before the ſteward of Weftminſter, and 
that afterwards, and before the ſuit was determined, viz. 
ſuch a day, c. E. G. died per quod the {uit abated ; 
plaintiff replied, quod tene & verum ef, that E. G. levied 
ſuch. a'plaint againſt the defendant, who immediately af- 
terwards exhibited an Eng/iſb bill in the Exchequer againſt 
| plaintiff in chat ſuit, and by injunction hindered the pro- 
ceedings below. until ſuch a day, Sc. on which E. G. 
died; ſo that he did not proſecute his ſuit with ef: on 
demurrer to this replication the defendant had judgment ; 
for per Holt, This was a proſecution with effect, becauſe 
there was neither a nonſuit or verdict againſt E. G. Carth. 


N e n e 
In a&ion on 4 replevin bond bennun 'bail ſhall be filed. 


1 Salk. go. | 2 
There are two ſorts of pledges, plegii de proſeguendo, 
d plegii de returno habendo; the pledges of proſecuting 


were at Common law, but thoſe de returno habendo were 


appointed by Wem. 2. cap. 2. by which ſtatute an ac- | 


tion lies againſt the ſheriff, if he omits to take pledges, or 
if he takes thoſe that are inſufficient ; for the party may 
have a ſrire facias againſt the pledges, where the ſuit is 
in any court of record; and tho in the county-court, c. 
a /cjre facias will not lie againſt the pledges, becauſe theſe | 
are not courts of record, and every tire facias ought to 
be grounded on a record, yet there the party may have a 
5 in nature of a ſcire facias againſt the pledges. 1 
d. Raym. 278. See Comb, 1, 2, Cum, 393. 

An action on the caſe was brought againſt a ſheriff for 
taking in/ufficient pledges on a replevin; to which he 
pleaded not guilty, and a verdict being found againſt him, 
and judgment given thereon in the court of C. B. on 
a writ of error Ong in B. R. it was ohjected, firſt, 
That an action on the caſe was not the proper remedy; 
2dly, Suppoſing ſuch action lay, that there ought to have 
been a ſcire factas firſt ſued out againſt the pledges. As to 
the firſt, the court held, that the party diſtraining has by 
the ſtatute of Veſtninſter 2. an intereſt. in the pledges, 
and if the ſheriff omits to take ſuch, or which is the ſame 
thing, takes inſufficient ones, he is aggrieved, and con- 
ſequently intitled to his action. 3dly, That tho“ a /cire 
facias may be brought againſt the pledges, yet it does not 
follow from thence, that an action does not he againſt the 
ſheriff; and ſuch ſcire facias, which is only to certify the 
ſufficiency of the pledges, is the leſs neceſſary in the pre- 
ſent caſe, ſuch inſufficiency being ſet. forth in the declaration, 
and found by the verdict. Mich. 12. Geo. 2. Rouſe v. 
Patterſon in B. R. 4 

And for the greater ſecurity of perſons diftraining for 
rent, it is enacted by ſtat. 11 Geo. 2. c. 19. ef. 23. That 
officers, having authority to grant replevins, ſhall in every 
replevin of a diftreſs for rent tate in heir own names, from 

| Plaintiff and tio ſurelies, a bond in double the value of the 
goods diftrained, (ſuch value to be aſcertained by the oath 
of one or more witneſſes not intereſted, which oath the 
perſon granting ſuch replevin is to adminiſter) conditioned 
for proſecuting the ſuit with effect without delay, and for 
returning the goods, in caſe a return ſhall, be awarded, be- 
fore any deliverance be made of the diſtreſs ; and ſuch 
officer taking ſuch bond, ſhall, at be requ?ft and cofts of 
the avowant, or perſon making conuſance, n ſuch 
bond to the avowant, Sc. by indorſing the ſame, and at- 
tteſting it under his hand and ſeal in the preſence of two 
witneſſes, which may be done without ſtamp, provided i be 
aſſignment be famped befcre any action brougbt thereon ; and 
if the bond be forfeited, the avowant, &c. may bring an 
action thereupon in bis own name, and the court may by 
rule give ſuch relief to the parties on ſuch bond, as may 


be agreeable to juſtice ; and /uch rule ſhall bave the effect 


of 4 DEFEASANCE. 


| 5. Of the original writ, and of the cvithernam in re- 
plevin. | | 
The original writ of replevin iſſues ou of Chancery, and 
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cauſam nobis fignifices, and it is a returnab e proceſs. FN 
697 70. Dock. pl. 313, 314. 2 Inft. 139. Salk. 410 
it is uſual to take out the alias and pluries at the fame 
We. * Dal, Wygy 6 el 2 
A Pplurits reptevin returned in Michaelmas term, the 
defendant claimed property, and after nothing done, nor 
any appearatice nor contintiatice till Eafter term. following, 
at which term they appeared and pleaded, and judgment 
was thereupon given; tho' no cotitinirance was between 
Michaelmas and Haſter, yet this was not any diſcontinuance, 
becauſe there js not any continuance till appearance; fot the 
parties have not any expreſs day in churt, and where ther; 
is. nbt a continuance, there cannot be any diſcominuance 
1 Roll. Abr. 485. * EF 
The pluries replevin ſuperſedes the proceedings of the 
ſheriff, and the proceedings are on tbat, and not on the 
plaint, as they are when that is removed by recordari, and 
tho” there is no ſummons in the writ, yet it gives a good 
day to defendant to Aren; and if be does not appear, 
then a pore iſſues, and then a capjas. 1 Ld. Raym. 617. 
Capias and proceſs of outlawry lies in replevin ; for 
when on the plurirs replegiari fac. the ſheriff returns 
averia elongata, then a capias in wilbernam iſſues, and on 
that being returned nulla bona, a capias iſſues, and ſo to 
outlawry. Carias and proceſs of ' outlawry im replevin 
were given by 25 Ed. 3, 1. 6 Mid. 84. 
If on the pluries replevin the ſheriff return, that the 
cattle are eloigned to places unknown, Sc. ſo that he 
cannot deliver them to plaintiff, then ſhall iſſue a wither- 
nam directed to the ſheriff, commanding him to ke the 
cattle or goods of defendant, and detain them till the caitl: or 
goods diſtrained are reſtared to plaint F; and if on the fir 
withernam a mbil be returned, there an alias and pri 
replevin iſſue, and ſo to a capias and exigent, F. N.. 
OT. 
The writ of ' withernam ought to rehearſe the cauſe 
which the ſheriff returns, for which he cannot replery 
the cattle or goods; fo that it does not lie on a bare ſig- 
geſtion, that the beaſts are eloigned, Sc. F. N. B. 69, 


73. 

If on the withernam the cattle are reſtored to the party 
who eloigned them, yet he ſball pay a fine for bis contempi. 
2 Leon. 174. 

Cattle taken in withernam may be worked, or if cout, 
may be milked; for the party has them in lien of his 
own. 1 Leon. 220. Dyer. 280. | 

And as the party is to have the uſe of the cattle, he is 
not to have any allowance made him for the expences he 
has been at iu maintaining them. Owen 46. Co. El. 
162. 3 Leon, 235. 5 

Scire facias againſt an executor, reciting, that where 
replevin was brought againſt teſtator for a cow, and judz- 
ment againft him de returno babendo, which was not exe- 
cuted, that he ſhould ſhew cauſe why he ſhould not have 
execution. The executor pleads plene admmPftrarit, upon 
which plaintiff demurred ; and Myld juſtice ſaid, that up- 
on the judgment zbe cow is in the cuſtody of the law, there- 
fore he ought to have execution; but the doubt is, be- 
cauſe the replevin is determined by the death of the party; 
yet (by him and Rainsford, being only in court) plain- 
tiff ſhall have execution, for defendant cannot be prej'- 
diced ; for if the ſheriff return averia elongata, he ſhall 
not have a withernem, but of the s of the teſtator; 
or if there are no goods of the teſtator, the ſheriff can 
take nothing, but ſhall return nulla bona, and then p'ain- 
tiff hath his ordinary way to charge defendant, if he hath 
made a devaſtavi ; and it was adjudged for plaintif 
* Paſch. 27 Car. 2. in B. R. Sucklin v. Green. 

W. ſues a replevin, H. removes it by recordari into the 
King's-Bench, plaintiff does not declare, and on that 3 
return awarded to H. upon which the ſheriff returns 4 
ria elongita, and then a withernam was awarded and exc 
cuted; and now plaintiff comes and prays he may be ad- 
mitted to declare, and prays a deliverance of the wir” 
nam; and it was teſtified by the clerks, that on plaintiff's 
ſubmiſſion to a fine for not declaring, and that being im. 


neither it nor the alias replevin are returnable, but are poſed on him by the judges, he ſhall have deliverance o 


only in nature of a juſlicies to impower the ſheriff to hold 
plea in his county court, when a day is given the parties; 


the uit bernam; and a fine of 35. 4 d. being according) 


impoſed on plaintiff, he then declared, and had 4 


but the pluries/ replevin is always with this Clauſe cri 


* 
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3 f B. R. is contrary to that I as ſickneſs of the perſon employed; Eci the oourt will oder 
ance. My 56: The courſe of B. R. 15 gms fac on defendant to —.— a — payment of coſts:; 
E is cattle are taken otherwiſe plaintiff would be remedileſs, the writ of ſecond 
I on an #longata returned, the ſheriff's cartle d plead- | deliverance' being taken away by the 17 Car. 2. c. 7. 1 
in vibe der yet on the defendant's affen nl | fave | h. 64,5 $cerdfvowry; 1 1 ol or nt holes nt 
ing mow epi of aug ak ler hre eloigned, 4 wilbernan IE defendant in-zeplevin clairhs property, the ſheriff 
his cattle'agan.; and if they are eloign A bein queſ- cannot proceed! for PROPERTY” MUST nE TRIED bu 
againſt plaintiff; for ik the ie mu 1 defendant's | wRIT ; and in this caſe plaintiff may have the writ de pro- 
tion, there is gm ph P if ed! N we . I Prietate probanda to the ſheriff; 1 it be E for 
„„ OL We nt inti n the ſheriff is to make deliverance ; if for 
3 withernam is but MESNE. PROCESS, and 8 | ö is to proceed no further; but as this is 
e eee baBeiiad ama plaind, he 

e | deliverance, and the writ De | clafm of property, yet ſhallit procged in the C. B. where 

'6. Of the 3 45 fecond deliverance, | | the property ſhall be par II —_— 1 

rietate probanda. r jon- 14. 6: F. N. B. 33. Dyer 133. m. 5 
Loh = Lok law, if plaintiff in replevin had 3 | me — 5 n erin ſhall-have the 
ſuited» either before or after verdict, 8 "ſo | writ de proprietate probanda ; ſo that ik on a re the 
trained ſnould have had return, but not 1 / Te- || beaſts of a ſtranger are delivered to plaintiff, ſuch ſtranger, 
as plaintiff - NN i being no party to the replevin; ſhall not have this-writ. 14 
levins as wou | . 2. Hex. 4. 25. 2 Rull. Alu 43h fit wh - ies 
chievous ; for remedy whereof the act of gli 2. cafe} The ſhaiff — return the claira of property en the 
reſtrains ar = — nels por rr 25 faries, before which time the writ de 5 eee 

a a writ o ec Ac. A a s 1 | 5 . . ; 'Plurtes. 7 Cum. 
on if in ſuch 8 ot e z. — ow not * n te _ . $-4 rere N 
nonſuited, or if the plea be. diſcontinued, or the Wr | he writ: de propriezate.probanda is an queſt; of office, 
abates, or if = __ 8 his ſuit, returns irrepleviable | FR bk — ee — to the patiies of the time 
ſhall be granted. 2 uf. 341. rded on nonſuit and place of executing it. - Dale; Sb. 274. 

It — in replevin has return awarded on e 1. I 4 3 property in replevin; plaintiff may 
of plaintiff, on which he ſues a writ de ee ad, pae d uf — — aatlanes 
upon which writ the ſheriff returns averia 1 _— + df the replevin, tho it be two or three years after, becauſe 
querentem, and on this a withernam is awar — ooo hap | by claim of propercy the fort fait-it determined. - Moor 403: 
the withernam defendant has 104 catalla to him de > ra OE party who hatli the eattle claims property, the 
the goods of plaintiff, and thereupon plaintiff _ theriff,cannor, determine: it rithout''a —⅛ 
ſecond deliverance ; he ſhall! ſue it for the firft di - p obanda; and then if the property be found for-the party 
taken, not for the wilbernam; and this by the _ and claiming, it is. but as noe of offce; an. the party 
form of the writ of ſecond deliverance. 2 Koll. 4br. 185 who made the plaint may after ſue a writ of replevin, to 

If a returyo habendo be awarded to ſheriff after a writ of f 1 property may again be pleaged. 7 H. 4. 46: Cum. 
ſecond deliverance prayed by plaintiff, this is a ſuperſe- cha... oh 527 e ene e 
deas to the returno habendo, and cloſes the =. II plaintiff has property; and omits to claim it before 
from making any return thereto, and if the ſheri — the ſheriff, he may — plead property in bimſelf 
not execute the writ of ſecond deliverance, the party or is 4 fraxger, either in gbatemens: — ima for 
his remedy againſt him. Dyer. 41. Dalt. Sh. 2 deli-. merly held, that property in a ſtranger could only be plead- 

This flacute of e. 2. ren the unt ef ſecond deli- ed in abatement, . Cro. Elia. 45. Winch. 26. 1 Show, 
verance out of the ſame court where the firſt replevin was 402. Salk. 5, 94. 6 lad 51. e 1 
granted, and a man cannot have it elſewhere; for if — In replevia defendane-inthis:avonty-icadag-ihes abe 
may, __ he _ var * the place iat! ee e beaſts taken belong to a third perſon, and _ to 2 

the ſtatute. Ploxed. 206. 3 * fo | eturn; to which plaintiff demurs; for 
. replevin defendant avowed, that plaintiff being non- papmonlc — he — not to have return, 
a ſuited brought a writ of ſecond deliverance, „ property of the beaſts to be in ano- 
| was moved to ſtay the writ of inquiry of damages; & per ther; but judgment was given for defendant, for the prior 

curiam, This is a ſuper/edeas to the returno habendo, but Pojjeſſim was in bim, and he hath a right againſt all others 

e not to the writ of inquiry of damages; for the/e —_—_ but the right owner, and plaintiff. by his demurrer hath ad- 
b e property in them. Comb, 477. See 
1b eget ics þ 4 ef eigen js 8 2 bY 
avrwant bas been. at. 1 Salk. 95. and like point adjudged. ER er NH 
Palm. 403. Latch 12, _ ; . = , de returno habendo; of. returns. irreple- 

Rn as e eee 2 —_— manner the fperiff 5d return and ex- . 
on demurrer in pleading the error aſſigned Was, becauſe 2 uch proceſs | * 3 
there was not any writ of ſecond deliverance certified, and + nj ee ITY 76 int n an. Gr a 
PPP proved the ſame to 
material, becauſe i: is awarded on the roll, _ 4 4 ill be lawfully taken ; or where on removal 'of the plaint in- 
had appeared and pleaded to it ; but it was DO eee plaintiff, whoſe cattle were replevied, 
and reverſed for that cauſe ; for there ought to be a writ, | E proſecute his action; 
and if it vary from the declaration in the replevin, it ſhall rk norm — . 

3 * — Teton after a judgment on a de- ſheriff is commanded vo mate à return of the cattle to de- 

o ſecond deliverance | . : ; | 

murrer, or after verdict, or neo yi of 1 . e. . s — the replevin. 35 Hes, 6. 40. Ar 280. Co. 
in all theſe caſes the judgment muſt be entered with a retur 145. | ns p it: of 
3 1 wc A CE of ſecond. ed on ſuch judgment. Co. Ent. 59. e ene 
deliverance lies to bring the matter in queſtion; but in the 2 5 de retur no bab ende mung ee proceſs. 
Caſe of demurrer and verdict the matter -is determined by 2 5 3 — bee 1 a 
confeſſion of the party. 2 Lille Rog 48h: | it. it de returno babenao, and the ſheriff return on the 

If plaintiffs writ abates, he may have a new writ, | a'writ de returns » i 
and i his writ of ſecond deliverance. Cum, | Plur ies, quad averia elongaia ſunt, &c. he ſhall have a ſcire 
. e oy bes "7 

lf plaintiff in zeplevin_ be nonſuited for want of deli- | of Jem. 2. and if they haue nothing, then | 
vering a 1 if it happened thro? any cauſe which | have a witbernam againſt plaintiff of plaintiff's own cattle. 

*ou!d have entitled him to à writ of ſecond deliverance, | #. N. B. 172. 


Return 


- _ Returns irrepleviſable is 2 judicial writ ditected to the 
ſheriff fer abe proxat RESTHTU TION er return ꝙ cutile 
after a nonſuit im a ſecond deliveraner 2 Noll. Abr. 494. | 
I the plea be to the writ, or any other p lea be tried 
by verdict, or judged on demurrer; rerun itreplevi- 
fable Hall be awarded, and no new reple vin ſhall be grant- 
ed nor ar ſrœond deliverance by the ad of Mn. 2. but 
only on honſtit. 2 aſt, 40 Dyer a 
f on ifſue;joitied in replevin plaintiff does not appear on 
the trial, being called Rn OPER return irreple- 
viſable · ſtiall not be awarded, as in cafe of a verdict's being 
given, but the party may have a/writ of ſecond deliverance, | 
as well as if it — been & nonſuit before declaration, or 
appearance. 3 Leon. 49... Left $5007 203 
If a man ion — ind'a beaſt die in the 
pound, % may diſtrain a. neo; ſo if the beaſt die before 
F 
I return irfepleviſable be awarded, the owner of the 
cattle may offer the arrears; and if defendant refuſes to 


deliver the diſtreſs, plaintiff may have detinue, becauſe 
the del u eh in kaun i Pit, 1 Ei Rn 


- By the ſtatute of m 1. cap. 17. If the party, wh“ 
By rk, caſtle 


diſtrains, conveys the diſtreſs into any houſe, 
vr other place of ſtrength; and refuſes to ſuffer them to 
be replevied, the ſheriff! may take the poſt com. and on 
requeſt and refuſal break open ſuch houſe; caſtle, Fr. and 
make deliverance ; and this was a eſſary law fo ſoon 
after the 1rcegular time of Hen. 3. 2 If. 193. 5 Co. 93. 
Dait. Sh 3) b n. 4 

| 1 the ſheriff returns, that N mm 1— = 
8 among ſavages, or incloſed in a caſtle, &c. be ſhall 
be amerced," and another writ of replevin ſhall be awarded; 
for he ought to have taken the poſſe com. for this was a de- 


It the ſhetiff return; quad mendavi ballive libertatis . s, Ge. 


gui nullum dedit mibi reſponſum; or that the bailiff will not 
make deliverance of the cattle, beſe are not good returus; 
for by ſtatute of J eſt. 1. the ſheriff on ſuch return made to 
him by the bailiff, ouglit preſently to enter into the fran- 

chiſe, and make deliveranee of the cattle taken. F. N. B. 
157. Naben 31.8 4 eie - 25 R 
A if a man ſue a replevin in the county court without 
writ, and the bailiff return to the ſheriff, that he cannot 
have view of the cattte to deliver them, the ſheriff by inque/? 
e office ought to inquire into the truth thereof, and if it 


and enter ti : 
but if the owner hinders him, ſo that he cannot go by the 


— ken by: another and ſo found by verdict, or] open gate ſor fear of death, he may. b 
4 920 uy by | 1 rv . 8 4 | —__ there. 20 H. 6 . 12. Rel 


it is ſuppoſed in the writ,. 


R B P 


thereby, when he meh enter by the open gate; 


; H. ft O45 3d 
The ſheriff is: to return, that-4be-catele: are eloigned, ot 
that uo perſon came-to ſbew, Sei or 4 delivery; but he can- 
not return, that the 3 nan gepit the cattle; becauſe 
| and is, the ground of it; which 
the ſhenff cannov falſify, i Ld, Raym. 613. 1 Lutw, 
581. See Avowry, Diftreſs, en $4: un 8 
And for more learning concerning Replevin, ſee 4 New Abi. 
and 18 Vin. Abr. tit. Replevin, amd Black. Com. 3 V. 12, 


» 
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| Form of a whit of replevix, or replegrare de averiis 


JE ORG E the Third, c. Me command you, thit 

aa and without delay you: tanſe ty be replevied i 
A. B. bis beaſts which C. D. took, and unjaftly detainetb, a; 
is ſaid ; and after do you cauſe juſtly to be done to bin, 
— that we may hear no more clamor for defect of jufiite, 


\» REPLEVY.' Tenants having their goods taken as 
<iftreſs for rent, are to replevy them in five days, or 
may be appraiſed and ſold, by Stat. 2 1. & M. fel. 1. c. 
Where any goods are ſold, if property is claimed in 
them; and notwithſtanding the party doth replevy, tieſ- 
paſs will lie, Sc. Mad. Caf. 69. 2 Lill. 459. 
Io replety is uſed for the bailing a man. Star. W/m. 
1. c. 11. Vide Homine Replegiando. 
- REPLEVISH, Signifies to let one to mainpriſe on ſurety. 
3 Ed. 1. cap. 11. n 
REPLICATION, (replicatio) Is an exception or anſwer 
made by plaintiff to defendant's plee + And it is alſo that 
which the complainant replies to the defendant's anſwer in 
Chancery, Sc. Weſt's Symb. par. 2. 
The replication is to contain certainty, and not vary from 


be found by a jury, that the cattle are eloigned, &c. rhe | Ibe declarution, but muff purſue and maintain the cauſe of 


ſheriff in the county court may award a wirbernam to take 
defendant's cattle z and if the ſheriff. will not award a 
withernam, then plaintiff may have a writ ont of Chancery 
directed to the ſheriff rehearſing the whole matter, com- 
manding him to award a withernzm, Sc. and he may have 
an alias, and after a pluries, and an attachment againſt 
the ſheriff, if he will not execute the King's command. 
F. N. B. 158. 1 | | 
If the ſheriff return, quod averia elongata ad loca incog- 
nita, tlus is a gond return, and the party muſt purſue his 


writ of wit bernam; but if the ſheriff return averra elonguta 


ad lota incignila INFRA COMITATUM MEUM, he fhall be 
amerced, for the lat intends that be may have notice in his 
county. Bro. Retur. de Br. pl. 100. | _ 
If in replevin the ſheriff return, quod averia mortus fun, 
that is a good return. Bro. Retur, dr Br. pl. 125. 24 
it is a good return, qual nullus venit er purie querentis ad 
demonſtranda averia ; but it ſeems the ſheriff is not obliged 
do require this. Dali. Sh. gg. Allen 33. * 
If the ſheriff be ſhewn a ſtranger's goods, and he 
takes them, an action of treſpaſs lies againſt him, for 
. otherwiſe he could have no remedy ; for being a ſtranger 
he cannot have the writ de proprietate prabunda, and. were 
he not intitled to this remedy; it would be in the power of 
the ſheriff to ſtrip a man's houſe of all his goods; but 
 Kehw,' ſeems to hold, that rhe action lies more properly 
. againſt the perſon Amt; ws the goods. 2 Roll. Abr. 


in of } © ſt 4 3 


552. Cum. 596. % 
The ſheriff comes to make mpounded 
in another man's ſoil; if the place be incloſed; and has 4 


Plainiiff*s afion ; otherwiſe it will be a departure in plead- 
ing, and going to another matter. I oft. 304. Tho 8 
be made good by the replication ; ſo ſome- 


a faulty bar = 
times a replication is made good by a rejoinder ; but if it 


wants ſubſtance, a rejoinder can never help it. 2 Lill Abr. 
462. A replication being intire, and ill in part, is ill in the 
whole: But if there be three replications, and one is ſuper- 
fluous, and the other two ſufficient, and defendant demurs 
generally, plaintiff may have judgment on thoſe which arc 
ſufficient.” '1 Sund. 338. 2 Saund. 17. | 
Where defendant pleads in bar, and plaintiff replies 
inſufficiently ;- if defendant demurs ſpecially on the 7p. 
cation, and the bar is inſufficient, if the action be of ſuch 
a nature that a title is fet forth in the declaration or count, 
as in a formedon, &c. judgment may be given for plain 
on the infufficient bar of defendant : And where the title 
doth not appear till ſet forth in the replication, and that i 
inſufficient, there judgment ſhall be had for defendant for 
the ill replication. Godb. 138. 1 Leon. 75. 3 
Abr. 133. N 5 8 
If the bar is naught, and the replication likewiſe, plaintiff 
ſhall never have judgment ; So if there js a variance betu en 
the declaration and the replication, tho there be a verdict 
Fc. Hob. 13. Style 256. | 
Replication concludes either with hoc paratus ff oy 
care, or to the In action on a bond to pa) J 
ſums expended about certain buſineſs, Sc. on c 


had not, er hoc paratus, Cc. U 
held plaintiff ought to have concluded 1 the conn?) 3, 


gate open to the incloſure, he cannot break the incloſure, 


* 


fendant's lending he paid all; plaintiff replies that he 
rent Loch ag Hom a * it was 


cauſe there is an affirmative and negative, and if he might 
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he admitted to aver his replicatioa thus, there would be n 
end in pleading. Raym. 98. 
Bat where new matter 15 7 ain- 
tiff hald aver his plea, fo as to give defendatit an op- 
portunity to rejoin. 4 Mod. 285. Lale. 98 | 
e "REPLICA TION in criminal caſes. Culprit, and 

i „mn. 4 J. 333. v. ö 22 
FE PORT. ork The Lat. Nut, Is 4 as; _ 
4 badi % gal v, of caſie/udicially dd. 
22 m — of juſtice; with the reaſons as delivered 
the judges. Co. Lit. 293. 23 ty 
1. Tes ate likewiſe reports, when the court of Chancery, 
or other court, refer the ſtating ſome caſe, Cc. to a Mat 
ter of Chancery, or other teferee, his certificate therein is 
called a Report: On which the court makes an abſolute 
order. Pra. Solic. 7 4 5 
A Maſter in Chancery, having an order of reference, is 
to iſſue his ſummons for the parties to attend him at a cer- 
tain time and place; when and where they may come 
wich their counſel, clerk or ſolicitor, to defend themſelves, 
and maintain, or object, againſt his Report, or certifi- 
cate, Sc. And Maſters are to draw their Reports briefly 
and as ſuccinctly as may be, preſerving the matter clearly 
for the judgment of the court; without recital of the ſeveral 
points of the order of reference, or the debates of counſel 
before them; anleſs in caſes doubiful, when they may 
ſhortly repreſent the reaſons which induce them to what 

do. Ib, 


ts and certificates of Maſters in Chancery are to 
be filed with the regiſter in four days after the making 
and ſigning ;- and to be confirmed by the court, to which 


exceptions may be made, &c. 18 | 

None ſhall take'any money for Report of an order, or 
cauſe referred to them by any judges, on pain of 51 &. 
ſo as not to prohibit the clerk from taking 12 d. for the 


firſt, and 2 4. for every other ſheet. Stat. 1 Jae. 1. cap. 10. 


But Maſters in Chancery may take for every Report or 
certificate, made on an order on hearing of a cauſe, 205. 
And for any other Report, Cc. made on petition or mo- 
tion, 105. And their clerks ſhall have 5's. for writing 
every Report, by 13 Car. 2. Vide Reference. IN 

A Report by a Maſter in Chancery, is as a judgment 
of the court. 1 Au, Rep. 653. 

a ſtanding order of the court of Chancery, made by 
the Commiſſioners in the 4 . & M. it was dire&- 
ed, That all Reports ſhould be filed within four days after 
the making, otherwiſe no decree or proceedings to be 
had thereupon ; but the Regiſter r ing, that it was 
ſufficient if the Report were filed before any proceedin 
had thereupon, tho? not done within four days after 2 
ing, Ld. C. J. Xing agreed thereto. And the court took 
it to be well enough, tho' in this caſe as Yrocey to 
confirm the report ni cauſa, was made the 
the Report was filed. 2 Vn Rep. 517. 8 

It is not uſual to confirm rts of Receiver's ac - 
counts, per Maſter of the Rolls. 2 Nn Rep. 661. 
 REPOSITION OF THE FOREST, (repo/itio'forefte, 
i. e. a reputting to) Was a /atute whereby certain foreſt- 
grounds being made purlieu on view, were by a ſecond 
view put to the foreſt again. Manwaring, par. 1. 
 REPOSITORIDM, (Lat.) A ſtorehouſe or place where- 
in things are kept; alſo a warehouſe. 3 Cro. 35s. 

REPRESENTATION, (repræſentauo) Is perſonating 
another: There is an heir by repreſentation, where a father 
des in the life of the grandfather, leaving a ſon, who ſhall 
inherit his grandfather's eſtate; before the father's brother, 
Cc. Bro: Abr. 303. Alſo executors repreſent the perſon 
ok the teſtator, to receive money and aſſets. C. Lit: 


209. 

 REPRIEVE; (from the Pr: repris, - tho” Blaciſtone takes 
it from reprendre) Signifies to take back or ſuſpend a pri- 

loner from the execution and proceeding of law for that 
time. Terms de Ley. Every judge who hath" power to 

order execution, hath power to grant a reprieve; - and ex- 
<uon is often ſtaid'on condition of tranſportation. © But 

no priſoner convicted of any felony, for which he cannot 

have his clergy; at the ſeſſions at the Oli Bailty for Lon- 

or Middkſex, &c. ought to be reprieved but in open 

leſions; and reprieve3 are not to be granted otherwiſe, 


*ithout the King's expreſs warrant, not by order of any ; 


offered in a replication, plain- | 


me day thar | 
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juſtices of gaol delivery: Kel. 4. 2 1 P. C. 463. 
2 2 m + 9 ES 74 463. 
I f a woman is condemned for treaſon or felony, amd is 
found by an inqueſt or jury of matrons impanelled by the 
ſheriff, Sc. to be quick wich child, execution ſhall b. 
| reſpited, and the woman reprieved 1, ber delivery; tho 
ſhe ſhall take this favour but once; and cannot ſave her- 

ſelf by this means from pleading on her arraignment; nor 

from having judgment pronounced againſt hex on convie- 

| tion. S. PC 198. H. I C. 22. fin 4 8. 
Were it is found by a jury of women, that a woman; 
convicted of felony, is with child, ſome judges have tel- 
pited her execution till a convenient time, Il. 2. a month 
after her delivery, then to be executed, but this is irre- 
gular, for ſhe may have a pardon to plead; therefore to be 

reprived, till the next ſeffions: 12 Af, 16: 1 Halt's 

Hit 2 C. 368, 369. See Pregnanty, and Black. Com. 

4. 387). eee, 645 1 Os © . 8 
REPRISAL, Crepriſale, of repriſalia) Is r 
r. repriſe; 


in ſatisfaction fot another, derived from the 
and is all one in the Common and Civil ja. 

Hen. IV. enacted, That application be made to the 
Keeper of the Privy Seal, by perſons injured in the loſb df 
ſhipping at ſea, contrary is treaties; &c. on evideiies 
ſhewn, he ſhall ſign /etters of requeſt to demand reſtitution 
and reparation ;- which-if not made in convenient -tirhe, 
the Lord Chancellor is to grant Ie of repriſal,” to obtain 
the ſame by force, and for the indernnity of the perſons ins 


| tereſted : And this is confirmed by the Stat; 4 H. 5. 


c. 7. | | 15 

| Repriſals are ordinary and extrabrdinary; ordinaty te- 
prifals are to arreſt and take the goods of merchant ſtran- 
gers within the realm; and the other is for fatisfaction out 
of the realm, and is under the Great Seal, Gk. Lex 
Mercat. i 0. . abs. TT USL 
© If any perſon beKilled, wounded, (poied, & avpriayo 
damaged in a hoſtile manner, in the territories of 'any 5 
tentate, to whorn letters of requeſt are tranſmitted; and 
no ſatisfaction be made, there is no neceſſity tu reſort 0 
the ordinary proſecution, but letters of repriſal iſſue forth; 
and the Prince, againſt whom the (ame are iſſued,” is obliged 
to make ſatisfacxion ou? of the eftatts of thi perſons commiii 


| «be injuries; and in caſe of a'deficiency there, it will the 


be adjudged a common debt on bis country.” But where niiſ- 
fortune happens to perſons, or their goods, refiding-in a 
foreign country in time of war, repriſals are not to be 
granted: In this caſe they may be contented to fit down 
under the loſs, for they are at their liberty to relinquiſh the 
place on the approach of the enemy, when they foreſèe the' 
country is ſubject to ſpoil; and if they continue, t 
muſt partake of the common calamity. Lex Mercati, or 

Merch, Compab. 174, 175. | 2 
Repriſals may be granted on illegal proſecutions abroad; 
where wrong judgment is given in matters” not doubifel, 
which might have been redreſſed either by the ordinary or”. 
extraordinary power of the country or place, and'which 
was appatently denied, c. See Letters of Margit, and 
Black. Com. 1 VJ. 258. And as to Repriſal of Goods,  (ee' 
Recaption, and Black, Com. 3 V. 4. YA 9 
back) Is uſeck 


REPRISES, (Fr. reſumption, or a takin 
for deductions and payments out of a manor” or lands; as 
rent-charges, arinuities, Fc. Therefore when we ſpeak 
of the clear yearly vale of a manor or eſtate or land, we 
fay it is ſo much per annim"wultra” reprifas, © beſides all re- 

riſes. 5 . 82 al 

REPUBLICATION OF WILLS"! See * and Blatt: 
Co | op 8 
REPUGNAN T, (repignant) I what is conttar to any 
thing ſaid before: And repufnanty in deeds, grants, in 
dictments, verdicts, &c. make thei” void. 3 Nel 
135: q | V hs 

The TO 50 abhors > 6; War and alf mcon- 
gruiues; but the former part of a deed, Sc. ſhall ſtand, 
where the latter part is r p ug to it. Feat. Cent. 251, 


286. „ 
eral parts of deeds* or 


Wpere contrarieties are in ſey of * 
fines; the firſt part ſhall ſtand; in wills, 44e Leif, if He de. 


veril clavſes are not recancileable! Jeak. 96. 2I 86. 
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In contracts, gifts, verdicts, evidence, c. where direct 
contrarieties — the ſame thing at the ſame time, all 
is void. Jenk. 96. pl. 86. : 

A. made B. and C. executors, provided that C. ſhall not 
adminiſter his goods. B. and C. brought debt on bond as 
executors. It was held that the Pp 2 py brought ; 
for the proviſo is void. D. 3. b. 4. pl. 7. Oc. | 

A. gives lands to B. in tail, ER A. ſhall take the 
profits of part for 1000 years; the proviſo is void; for in 
common preſumption it takes away the benefit and intereſt 
of the grantee in that parcel. Cro. Eliz. 35. 

An award, that each ſhall give the other a general releaſe 
within four days after the award; proviſo that if either 
diſlike the award within 20 days after made, and ſhould 
pay. to the other within the 20 days 10s, that then the 
arbitrement ſhould be void, the proviſo is repugnant, and 
judgment for plaintiff. Cro. E. 291. 

A proviſo good in the commencement may by conſe- 
quence become repugnant, as grant of rent by deed for 
life, provided that he ſhall not charge his perſon ; the pro- 
viſo 18 good, but if the rent be arrear, and the grantee 
die, his executors ſhall charge the perſon of the grantor 
in debt; for otherwiſe they be remedileſs; and ſo tis 
now repugnant, by conſequence void. 6 Rep. 41. 5. See 
Black. Com. 2 V. 156. : 

REPUTATION, (reputatio) Is defined by Sir Edw. 
Coke to be vulgaris opinio ubi non eft veritas; and he tells 
us, that vulgaris opinio ex duplex, viz. Una orta inter 
graves & diſcretos & que vultum veritatis habet ; altera 
orta inter leves & vulgares homines abſque ſpecie veritatis. 
4 Rep. 104. That is not reputation which this or that 
man ſays ; but that which generally hath been, and many 
have ſaid or thought. 1 Leon. 15. i 

A little time is ſufficient for gaining Reputation, which 
needs not a very antient pedigree to eſtabliſh it; for ge- 
neral acceptation will produce a Reputation. 2. Cro. 
308. But it has been held, that common Reputation 
cannot be intended for an opinion that is conceived of 
four or five years ſtanding ; but of long time. 2 Lill. 
Abr. 464. And ſome ſpecial matter muſt be averred to 

induce a Reputation, Ibid. 
Land may be reputed parcel of a manor ;. tho! not really 
ſo. 1 Ventr. 81. a Mod. 69. 3 Nelſ. Abr. 137. And 
there is a pariſh, and office in Reputation, &c. 

REPUTATION or FAME, is under the protection 
of the law, as all perſons have an intereſt in their good 
name; and ſcandal and defamation are injurous to it, tho 
defamatory words are not actionable, otherwiſe than as 
they are a damage to the eſtate of the perſon injured. 

ood's Inſt. 37. 

The ſecurity of Reputation or name from the arts 
of detraction and ſlander, are rights to which every man 
is intitled, by reaſon and natural juſtice ; fince without 
_ theſe it is impoſſible to have the perfect enjoyment of any 
other advantage or right. Black. Com. 1 V. 134. 

REQUEST, of things to be done: Where one is to do a 
collateral thing, agreed on making a contract, there ought 
to be a . to do it. 2 Lill. Abr. 464. If a duty is 
due, it is payable without requeſt ; on promiſe to pay a 
duty precedent on requeſt, there needs no actual requeſt ; 
but on a promiſe for a penalty or collateral ſum, there 
ſhould be an actual requeſt before the action is brought. 
Cro. Eliz. 74. 1 Saund. 33. 1 Lev. 289. 

If a debt is before a promiſe, a * is not neceſſary, 
for then a requeſt is not any cauſe of the action; tho a 
promiſe generally to pay on requeſt, the action ariſes on 
requeſt, and not before. Cro. Fac. 201. 1 Lev. 48. 


Action of debt, for money due on a bond, _ be 
if the 


brought without alledging a ſpecial requeſt ; and 
action is for debt, not appointed to be paid on requeſt, 
there needs no ſpecial requeſt to be laid in the declaration 
otherwiſe if it is of a thing collateral Cro. Eliz. 229, 
23. LEST 
. A man promiſes to re- deliver on requeſt, ſuch goods as 
were delivered to him; if an action of detinue is brought, 
plaintiff need not all a ſpecial requeſt, becauſe the ac- 


tion is for the thing itſe : But if an action of the caſe is | 


had for theſe goods, then the requeſ# muſt be ſpecially al- 
ledged ; as it is not brought for the thing itſelf, but for 
damages. Sid. 66. 3 Salk. 309. | 


4 


. 


| 


| 
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If a promiſe is made to pay money to plaintiff on 74 
gueſt, no ſpectal requeſt is required: But where there are 


mutual promiſes between two perſons to pay each other 


money on regueft, if they do not perform ſuch an award 
the reguef is to be ſpecially alledged. And if there is : 
promiſe to pay money to a man on #egizeft, and he dies 


before any requeff made, it ſhall be paid to his executors, 


but not till regueſ made. 3 Salk. zog. 3 Bull. 259. 
When a perſon promiſes to pay a precedent duty, 


the general allegation /icet ſæpius requifit” is ſufficient, 


becauſe there was a duty without a promiſe : As for in- 
ſtance z If one buys or borrows a horſe, and promiſes to 
pay ſo much on Requeſt { But where the promiſe is colla- 
teral, as to Pay the debt of a ſtranger on Requeſt, Gr. 
the Requeſt is part of the agreement, and zraverſabl:, 
there being no duty before the promiſe made ; and for 
that reaſon the Requeſt muſt be ſpecially alledged, for 
bringing the action will not be a ſufficierit Requeſt. 
Latch. 93. 3 Leon. 200. 1 Saund. 35. 3 Salk, 308. 

If a debt or duty ariſes either on bond or contract, 
licet ſæpius requifitus is good; contra where it becomes a 
duty by the Kequeſt itſelf, when it is to be alledged ſpe- 
cially. 3 Nel. Abr. 144. 

It has been alledged, that where the thing is a duty 
before any Requeſt made, the Requeſt is only 3 to 
aggravate damages, and ſuch Requeſt is not traverſable; 
but if the Requeſt makes the duty, as in aſſumpfit to do 
ſuch a thing on Requeſt, there the day, &c. of the Re- 

wan 7 46 to be alledged, A it is traverſable. 
alm. 389. 

An afſumpfit to do a thing on Requeſt, a Requeſt muſt 

be alledged ; and a ſpecial Requeſt muſt be laid 1 be made 


Juch a day, at fuch a place; where the duty is not on bond, 


Sc. If a Requeſt is to be ſpecially made, the day and 
year when made ſhould be ſpecially alledged. 1 Lutw. 
231. 2 Lill. Ar. 466. Cro. Car. 280. But where a 
xrlon is not reſtrained to make the Requeſt by a time 
imited, if made at any time during his life, it has been 
held to be good. Cro. Eliz. 136. And a Requeſt at any 
other time than named may be given in evidence. Sid. 268. 

Defendant pleaded the ſtatute of limitations in an action 
on a promiſe to pay ſo much money on Requeſt, &. 
And on demurrer, plaintiff had judgment ; for tho' the 
promiſe was within the ſtatute, yet the duty was net, being 
no duty till the Requeſt was made, and the action being 
then brought within time after the breach, it is good. 
Cro. Car. 98. 

At a trial, defendant would have plaintiff to prove the 
Requeſt ; but it was ruled that he need not; for not being 
traverſed in the plea, it is admitted. 1 Lev. 166. 

In a ſpecial action on the caſe for keeping a paſſage ſtopt 
2 ſo that plaintiff could not come and cleanſe his gutter, 
Se. after verdict for plaintiff, it was objected in arreſt of 
judgment, that plaintiff ought to have ſet forth a Requeſt 


| to defendant to open the paſſage ; and this was held a 


good objection after demurrer, but not after verdict. 


27. 

Unreaſonable Requeſts are not regarded in law; and 
there is no difference where a thing is to be done on Re- 
queſt, and reaſonable Requeſt. Dyer 218. Co. Cur. 
176. 3 Nelf. Abr. 140, 142. . 

REQUESTS, (court of) The place where held being 
antiently called Camera Alba, is taken away by act of par- 
lament. See Court of Requeſts. | 

RERE COUNTY, Writs ſhall be delivered in the ful, 
or rere county. Stat. 2 Ed. 3. cap. 5. Vide Rier County. 

RESCEIT, (Receptin) Is an admiſſion or receiving of 3 
third perſon to plead his right in a cauſe formerly com 
menced between two other perſons ; as where an action s 
brought againſt tenant fot life or or any other par- 
ticular tenant, and he makes default, in ſuch caſe br 1 
the rever fion may move that he may be received to defend bis 
right, and to 4 with demandant. 

Reſceit is likewiſe applied to the admittance of a plea, 
where the controverſy is between the ſame two 
Broke 205. Co. Lit. 192. Nell. 3 Abr. 146. | 

He in reverſion may come into court, and pray to 
received in a ſuit againſt his particular tenant ; and alter 
ſuch re/ceit the buſineſs ſhall be haſtened, as much as ma) 


* 


be by law, without any delay of either ſide. Stat. 18 . 24 
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to be im a colluſion, to make the termor loſe his 
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lord's receiving homage of his tenant, at his admiſſion to 
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cab. 17. And it is ſaid a wife ſhall be received, in default 
of her huſband, (9c. 2 Lill. Abr. 467. But reſceit is 
admitted only for ſbem who bave eftates depending on par- 
ticular eftates for life, tenants by the curteſy, or after poſ- 
ſibility, Sc. and not for him in remainder after an eſtate 
tail, which is perdurable. 1 And. 133, ' 

Huſband and wife were tenants for life, remainder to 
another in fee; a formedon was brought againſt the huſ- 
band, who made default after default; and thereupon the 
wife prayed that ſhe might be teceived to deferid her 
right ; but it was denied by the court, becauſe if defend- 
ant ſhould recover againſt her huſband, it would not bar 
ber right if ſhe ſurvived him, therefore it would be to no 
purpoſe. Then he in remainder prayed to be received, 
which at firſt the court doubted, by reaſon if the huſband 
ſhould recover, he might falſify ſuch recovery; and be- 


cauſe his eſtate did not depend oi the eſtate of the huſ- 
band alone, but on the eſtate of the huſband and wife ; 
but at laſt he was received. 1 Leon. 86: 


The ſtatute of Glowcefler enacts, that a termor may be 
received to falfify, if he hath a deed; and comes before 
judgment ; this is where he in reverſion cauſeth himſelf 


term, . 1. cap. 11. And if any ſtranger 
come in by a collateral title, before he is received, he ſhall 
find ſurety to ſatisfy the demandant the value of the 
lands, if he recovers, from that time till final judgment 
and demandant recovering, he ſhall be grievouſly amerced, 
Sc. by ſtat. 20 Ed. 1. | 
RESCEIT OF HOMAGE, ( Receptio Homagii) The 


the land. MKitch. 148. | 

RESCOUS, or RESCUE, (Reſcuſſus, from the French 
reſcouſe, i. e. liberatio) Is a reſiſtance againſt lawful au 
thority. SE 


1. Of the different kinds of reſcues, &c. 

2. Of the offence of making a reſcue, and bow the offend- 
ers are to be proceeded againſt, and puniſhed. | 

3. Of the form of the proceedings on a reſcue. 

4. In what caſes the ſberiff may return a reſcue ; of the 
form of the return, and for what defects it may be quaſbed. 


1. Of the different kinds of reſcues, &c. 

If a bailiff, or other officer, on a writ arreſt a man, and 
others by violence take him away, or procure his eſcape ; 
this is a reſcous IN FACT. So if one diſtrain beaſts for 
damage feaſant, in his ground, as he drives them in the 
highway towards the pound, they enter into the owner's 
houſe, and be with- 2 them there, and will not deliver 
them on demand, this detainer is a reſcous ix Law. Co, 
Lit, lib, 2. cap. 12. Caſſaneus, in his book De Conſuetud. 
Burg. f. 294. hath the ſame words coupled with refiftentia. 
lt is alſo uſed for a writ which lies for this fact called Breve 
de reſcuſſu, whereof you may ſee both the form and uſe 
in F. N. B. 101. Keg. of Writs, 125. and New Book of 
Entrles, verb. Reſcous, This in ſome caſes, in matters 
relating to treaſon, is treaſon; and in matters concerning 
felony, is felony. Cromp. Fuft. 54. Cowell. 

Reſcue is the taking away and ſetting at liberty againſt 
law any diſtreſs taken for rent, or ſervices, or damage- 

tz but the more general notion of reſcous is, he 
FORCIBLE freeing another from an arreſt or ſome legal com- 
mitment, which being a high offence, ſubjects the offender 
not only to an action at the ſuit of the party injured, but 

iſe to fine and impriſonment at the ſuit of the King. 
. Lit. 160. F. N. B. 226. 

If a man diſtrain cattle, and as he is driving them to 
the pound they go into the owner's houſe, and he refuſes 
to deliver them, this is a reſcue in law. Co. Lit. 161. 

But here there can be no reſcous but where the 
has had the au poſſeſſion of the cattle, or other things 
whereof the reſcous is ſuppoſed to be made; for if a man 
come to arreſt another, or to diſtrain, and is diſturbed, 
regularly his remedy is by action on the caſe. Co. Lit. 161. 9. 


Lit. Rep. 296 Hetl. 145. : 
— 2 a ,. fa. the ſheriff ſeizes goods 3 are wh 
"ay Dy a ſtranger, this is not properly a reſcue ; for by 
ſeizure of the goods, by virtue of the 21 facias, the ſhe- 
nf has a property in them, and may maintain treſpaſs, 
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or trover for them; alſo the injured may have afl 
action on the caſe againſt the wrong-doer. Hetl. 145. 
1 5 

If on a Feri facias the ſheriff returned that he had 
ſeiſed the goods, but that they were reſcued by B. and 
Ce. this is not a good return, but he ſhall be amerced ; 
the party alſo, at whoſe ſuit the execution iſſued, may 
charge him by /cire facias for the value of the goods. 
1 Vent. 21. 2 Saund. 343. 1 Show. 180, 
If the lord diſtrain for rent when none is due, the tenant 
may LAWPULLY mate reſcous ; ſo may a ſtranger, if his 
beaſts be diſtrained when no rent is due. So if the tenant 
tender the rent when the lord comes to diſtrain, and yet 
he does diſtrain, or if he diſtrain arly thing not diſtrain- 
able, as beaſts of the plough, when orher ſufficient diftreſs 
may be taken, the tenatit may make reſcous; ſo if 
lord diſtriin in the highway or out of his fee. C. Lit. 
/ IRE Ns 1 

But tho? there muſt be teaſon for the diſtreſs, and that 
otherwiſe the reſcue cannot be unlawful'; yet it hath been 
held in a parco fratto, that defendant cannot juſtify break- 
ing the pound, and taking out the cattle, tho" the diflreſs 
was without cauſe, becauſe they are now in the attual 
cusToDY or THE LAW. Sat. 247. 

There is a difference between a man's being arreſted by 
a watrant on record, and by a general authority in law ; 
for if a capias be awarded to the ſheriff to arreſt a man 
for felotiy; tho' he be innocetit, he cannot make reſcue ; 
but if a ſheriff will by the general authority committed | 
to him by law arreſt any man for felony, if be be innocent 
be may reſcue himſelf. Co. Lit. 161. See 5 Co. 68. 
6 Co. 54. Cro: Jac. 486. 


2: Of the offence of making a reſcue, and bow the end- 
ers are io be proceeded an and puniſhed. 


If ſeems agreed, that the reſcuing a perſon impriſoned 
for oy, is alſo felony by the Common law. 1 Hal. 
Hift. P. C. 606. | 


Alſo ir is | that a ſtranger, who reſcues a perſon 
committed for, and guilty of high treaſon, knowing bim 
to be fo, is in all caſes guilty of high treaſon. Staunf, 


. C. 11. 1 Jon. 455, Whether he knew that the pri- 


ſoners were /o committed or not. Cro. Car. 583. 

To make a reſcue felotiy, it is neceſſary that the felon 
be in cuſtody or under arreſt for felony ; therefore if A. 
hinder an arreſt, whereby the felon eſcapes, the townſhip 
ſhall be amerced for the eſcape, and A. ſhall be fined for 
the hindrance of his taking ; but it is not felony in A. 
becauſe the felon was not taten. 1 Hal. Hiſt. P. C. 606. 
3 Ed. 3. Coron. 333. Staunf. 31. 

So to make a reſcue felony, the reſcued muſt be 
under cuſtody for felony or ſuſpicion of felony ; and it is 
all one whether he be in cuſtody for that account by a 

rivate perſon, or by an officer, or warrant of a juſtice ; 
or where the arreſt of a felon is lawful, the reſcue of him 
is felony , but it ſeems neceſſary that he ſhould have 
knowledge that the perſon is under arreſt for felony, if 
he be in the cuſtody of a private perſon, 1 Hal. Hift. 
P. C. 606. 

But if he be in cuſtody of an officer, there, at his peril, 
he is to take notice of it; ſo if there be felons in a pri- 
ſon, and A. not knowing it, breaks the priſon, and lets 
out the priſoners, tho he knew not that there were felons 
there, it is felony. 1 Hal. Hif. P. C. 606. Cro. Car. 
583. 5 
A perſon committed for high treaſon, who breaks the 
priſon, and eſcapes, is guilty of felony, unleſs he lets 
others alſo eſcape whom he knows to be committed for 
high treaſon; in which caſe he is guilty of * 
not in reſpect of his on breaking of priſon, but of the 
reſcous of the others. 2 Hawk, P. C. 1 

If the perſon reſcued were indicted or attainted of ſe- 
veral felonies, yet the eſcape or reſcue of ſuch a perſon 
makes but one felony. 1 Hal. Hift. P. C. 599. | 
Wherever the impriſonment is ſo far groundleſs or ir- 

egular, or the breaking of a priſon is occaſioned by ſuch 
a_neceſſity, Sc. that party himſelf breaking priſon, 
1s either by the Common law, or by the ſtatute De fran- 
gentious priſonam, ſaved from the penalty of a capital of- 

fender, 
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fender, a ſtranger who feſcues him from ſuch impriſon- 
ment is l mene hs excuſed; & fic e converſo. 
2 Hawk. P. C. 139. ; 

The return of a reſcue of a felon, by the ſheriff againſt 
A. is ng b/c to put him to anſwer for it as -a felony, 
without indictment or preſentment, by the ſtatute 25 
Ed. 3. c. 4. 1 Hal. * C. 6056. | : 

As in caſe of an elcape, ſo in caſe of a reſcye, if the 
party reſcued be impriſoned for felony, and reſcued be- 
fore indictment, the indictment muſt ſurmiſe a felony done, 
as well as an impriſonment for felony or ſuſpicion thereof; 
but if the party be indicted, and taken by a capias, and 
reſcued, then there needs only a recital that he was in- 
dicted prout, and taken and reſcued. 1 Hal. F. C. 607. 
But tho! the reſcuer may be indicted before the principal 

is convicted and attainted, yet he ſhall not be arrai gned 
or tried before the prope be attainted ; but if the per- 
ſon reſcued were impriſoned for high treaſon, the re/cuer 
may immediately be arraigned, for in high treaſon all are 
principals ; alſo it ſeems that he may be immediately pro- 
8 againſt for a miſpriſion only, if che King pleaſe. 
2 Hawk. P. C. 140. | 

The reſcuer of a priſoner for felony, tho' not within 
clergy, yet ſhall have his clergy. 1 Hal. Hiſt. P. C. 
© By the 6 Geo. 1. cap. 23. /ef. 5. if any perſon reſcue 
gehe dude for r Þ (55 or aſſiſt we in making 
their eſcape, he ſhall be guilty of felony, and ſuffer death 
Without benefit of clergy. See allo 9 Geo. 1. c. 28. 

As the offence of reſcuing perſons in caſes. of treaſon 
and felony is uſually, puniſhed by indictment, ſo the of- 
fence of reſcuing. a perſon arreſted on meſne proceſs, or 
in execution after judgment, ſubjects the offender to a 
writ of reſcous or a general action of treſpaſs vi et ar- 
mis, or an action on the caſe, in all which damapes. are 
recoverable, Alſo it is the frequent practice of the courts 
to grant an attachment againſt ſuch wrong-doers, it being 
the higheſt violence and contempt that can be offered to the 
proc] of the court. Co. Lit. 161. Co. Ent. 614. Raſt. 
Int. 677. | 

| He ho reſcues a priſoner from any of the. courts of 
Weftminſter-Hall without ſtriking a blow, ſhall forfeit 
his goods and profits of his lands, and ſuffer impriſon- 
ment during life; but not loſe his hand, becauſe he did 
not ſtrike. 22 Ed. 3. c. 13. 3 Inf. 141. 

It is clearly a , that for a reſcous on meſne pro- 
ceſs the party injured may have either an action of treſ- 
paſs vi et armis, or an action on the caſe, in which he 
ſhall recover his debt and damages againſt the wrong- 
doer; and the rather, becauſe on me/ne proceſs be can 
have no remedy againſt the ſheriff. Cro. Jac. 486. Hob. 
108, 

Alſo it hath been adjudged, that for reſcous of perſon 
in execution on a ca. /a. or ca. utla. an action will lie 
againſt the reſcuer, tho' the party injured hath his reme- 
dy againſt the ſheriff, and the ſheriff hath his remedy 
againſt, the wrong-doer ; for perhaps the ſberiff may be 
dead or inſolvent ; but herein it hath been held, that if 
he bring his action againſt the party who made the reſcue, 
he may plead it in bar to an attion brought by the fteriff , 
ſo if againſt the ſheriff or his bailiff, they may plead that 
he had ſatisfaction from the party, fo that if he recovers 
againſt one, the other is diſcharged. Heil. 95. Cro. Car. 
109. Hutt. 98. Hob. 180. 5 
By the ſtatute 2 . & M. ftat. 1. cap. 5. ſect. 5. on 
pound- breach or reſcous of goods diſtrained for rent, the 
perſon, grieved ſnall in a ſpecial action on the caſe recover 
treble damages and coſts againſt the offenders, or againſt 
the owners of the goods if they come to his uſe. 

In an action on the caſe for a reſcous, on this ſtatute, 
it hath been held, that plaintiff ſhall recover treble coſts 
as "well as treble d: 
given by the ſtatute but increaſed ; - an action on the caſe 
lying for a reſcous at Common law. 1 Salk. 205. ' 

An attachment will be granted not only againſt a com- 
mon perſon, but even againſt a peer of the realm, for 


reſcuing a perſon arreſted by due courſe of law; fo that 
CFNAEORGE the Third, &c. To the ſheriff of M. greet- 


if the ſheriff in any caſe return to the court, that a per- 
fon arreſted, or goods ſeiſed, or poſſeſſion of lands deli- 
vered by him, by virtue of the King's writ, were reſcued 
or violeatly taken from him, Sc. they will award an at- 


es, for the damages are not 


e againſt the reſcuers. Dyer 212. 2 Jon, 39 
alk. 322. | 

But it ſeems to be 1 nat to grant an at. 
tachment in any caſe for a reſcous, unleſs the officer will re. 
turn it; for it hath been found by experience, that off. 
cers will take on them to ſwear a reſcous where 
will not yenture to return one. 2 Hawk. P. C. 153. 

A diſtinction was taken where an attachment is Pray- 
ed for a reſcous in the firſt inflance, and where a rule to 
ſhew cauſe is only aſked ; in this affidavits of the fact are 
ſufficient ; jn the other caſe the ſheriff's return is fe- 
quiſite. Trin. 5 Ces. 2. in B. R. Young v. Payne. 

Where on the return of a reſcue, an attachment i; 
granted, and the party examined on interrogatories, upon 
anſwering them he ſhall be di/charged ; but if the reſcous 
is returned to the philazer, and proceſs of outlawry iſſues, 
and the reſcuer is brought into court, he ſhall nor be dil. 
charged on affidayits, Valk 586 


3. Of the form of the proceedings on a reſcue. 

An indictment of a reſcous ought to ſet forth the ſpecial 
circumſtances of the fact with ſuch certainty, as to enable 
defendant to make a proper defence. Dyer 164. No de- 
fect can be aided by the verdict. 1 Rall. Ar. 781. 

Therefore, if an indictment lay the offence on an un- 
certain or impoſſible day, as where it lays it on a future 
day, or lays one and the ſame offence at different days, 
or lays it on ſuch a day which makes the indictment le. 
pugnant to itſelf, it is void. Moor 85. Raft, Ey. 
263. | 
It has been adjud on exceptions. taken to an ingig. 
ment for a reſcous, that it was not neceſſary to alledge the 
place where the reſcue was made, and that it ſhould he 
intended that where the arreſt was, there alſo was the 
reſcue without the word ibidem. Cro. Jac. 345. 2 Bulf. 
208. ; 

An exception taken to an inditment of reſcous, that 
it wanted the words vi & armis or manu forti, but over- 
ruled, jt being held by the court, that the word re/cuſſr 
implies it to be done by force. Cro, Jac. 345. The ſame 
exception taken in Co. Jac. 473. over-ruled, and there 
held, that tho” it were error at Common law, yet it is 
made good by the ſtatute 37 Hen. 8. c. 8. Vide Cre. 
Fac. 472. Hart's Caſe. | 

It is ſaid, that an indictment of reſcous is not within 
the ſtatute of additions, and that. naming the perſon in- 
dicted of ſuch a pariſh, without giving him any title, is 
ſufficient. 2 Inſt. 665. 2 Show. 84. 

15 On an indictment < frogs, if it were on an 
arreſt upon meſne proceſs, and the party has appeared, 
the court will be eaſily induced to i ; fo it be 
on proceſs out of an inferior court, tho the party has not 
ap „for no aid is given to inferior juriſdictions. 

n an action for a reſcue plaintiff muft alledge in his de- 
claration all the material circumflances ; as that ſuch: a 
writ iflued, that he was arreſted, and in cuſtody and that 
he was reſcued, Sc. Godb. 125. 1 Lutw. 130 

In an action on the caſe for a-reſcous on meſne proceſs, 
the evidence was, the bailiff ſtood at the ſtreet door, and 
ſent. his follower up three pair of ſtairs in diſguiſe with 
the warrant, who laid hands on the party, and told him 
that he arrefed bim; but he with the help of ſome wo- 
men got from the follower, and ran down ſtairs, and de- 
fendant hearing a noiſe ran up, and put the party into a 
room, locked the door, and would not ſuffer, the bailiff to 
enter. Halt doubted whether this was a lawful arreſt, being 


that plaintiff muſt prove his cauſe of action againſt the 

party; that he muſt prove the writ and warrant by pro- 

ducing ſworn. copies of them; be muſt prove the manner 

the arreſt, that it * appear to the court to be legal, and 

in point of damage he muſt prove the loſs of bis A VIZ. 

o_ TP party became inſolvent, and could not be retaken. 
4 211. : : 


Form of the writ of Reſcous. 


IJ. ing : f A. B. ſhall make you ſecure, &c, then put C. D. 


beafts of the ſaid C. D. had taken, and diftrained for w_ 
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by the bailiff*s ſervant, and not in bis preſence ; but ſaid, 


&c. to ſbew wherefore, whereas the ſaid A. B. at, &c. certain 
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Fc. And thoſe, there, according to the law and cuſtom of our 


kingdom of England, would bave impounded, the ſaid C. D. 


the beaſts aforeſaid with force and arms reſcued, and other 
- enormities there did, to the contempt of us, and grievous da- 
mage of the ſaid A. B. and againſt our peace, &c. 

Or put E. F. and G. H. to anſwer, &c. why, whereas 
the ſaid A. B. according 10 the duty of bis office, C. D. whom 
by our ſheriff of the county aforeſaid by writ of bim directed, 
wwe commanded to be taken, at L. by virtue of our ſaid writ 
had taten, and bim to our priſon of, &c. there to abide, would 
have conveyed, the ſaid E. F. and G. H. him the ſaid C. D. 
' at L. aforeſaid, with force of arms reſcued, and other enor- 
mities, &C. 


4. In what caſes the ſheriff may return a reſcue , of 
the form of the return, and for what defects it may be 


uaſhed. 

: 2 diſtinction herein laid down in variety of books 
and caſes is, that on a reſcue on meſne proceſs the ſheriff 
may return the reſcue, and is ſubje& to no action; for 
that on a meſne proceſs he was not obliged to raiſe his 
poſſe comitatus, nor would it be convenient ſo to do on 
the execution of every meſne prog. Cro. Elix. 868. 
1 March 1. 1 Jon. 201. 3 Bulſt. 198. 1 Roll. Rep. 389. 
Ney 40. Moor 852. 2 Lev. 144. 6 Mod. 141. 
130, 131. But the ſheriff may, F be pleaſes, take his poſſe 
to arreſt one on meſne proceſs. Voy. 40. | 

But if the ſheriff takes a man on an execution, as on a 
ca. ſa. and he is reſcued from him before he can bring 
him to priſon, tho he returns the reſcue, yet this ſhall not 
excuſe lim; for when judgment is paſſed, and he and his 
bail do not ſurrender him, nor pay the condemnation 
money, and then a capias iſſues, to which there can be 
no ball, there it is preſumed that he will not be forth- 
coming, becauſe neither he nor his bail have ſatisfied the 
judgment; therefore the ſheriff ougbt to take the poſſe 
comilatus ; conſequently it cannot be a good return, that 
he took the body, but that it was reſcued ; and the party 
may have an action of eſcape agai ft the ſheriff on this re- 
turn; and this is provided by the ſtatute ſtm. 2 cap. 39. 
which was made to prevent ſheriffs from returning reſcues 
to the King's writs. Cro. Fac. 419. 1 Roll. Rep. 388, 440. 
3 Bu. 198. Moor 852. S. C. Probey v. Lumley.—Or on 
: capias utlagatum after judgment. Cro. Fac. 419. 1 Roll 

ep. 389. 

In . on the caſe againſt the ſneriff for an eſcape 
on meſne proceſs, defendant pleaded a reſcue, which on de- 
murrer was held a good plea, tho' he did not ſhew that the 
reſcue was returned. 3 Lev. 46. | 

But if one taken on meſne proceſs be once in priſon, 
the ſheriff cannot return a reſcous, for the law preſumes 
that he hath a power to keep him there. 1 Roll. Rep. 441. 
3 Bult. 198. Cro. Fac. 419. But if the priſon is broken 
by the King's enemies, this Hall excuſe the ſheriff. 4 Co. 
34. 1 Vent. 229. But not if broken by rebels and trai- 
tors, for the ſheriff or gaoler hath his remedy over againſt 
them. 4 Co, 84 C. Eliz. 8 1% 2 Mod. 28. 1 Vent. 
239. 

If a felon be attainted, and in carrying him to execu- 
tion is reſcued from the ſheriff, the ſheriff is puniſhable 
notwithſtanding the reſcue; for there is judgment given, 
and the ſheriff ſhould have taken ſufficient power with 
him; therefore in that caſe the townſhip is not finable. 
i Hal. Hiſt. P. C. 602. and there ſaid that @ reſcue is no 
excuſe in felony. 

It hath been adjudged, that the return of a reſcue by 
a ſheriff muſt ſhew ibe year and day on which it was 
made, ſuch return being in lieu of an indictment. 3 H. 
7. 11, pl. 3. Bro. Return de Brief 97. Fitz. Coro. 45. 
Attach, 1. = 

But it hath been held, 'that the ſheriff's return of a 

cue on a latilat, without 'mentioning the day of the 
caption, was ſufficient 3 all the clerks in court affirming 

precedents to have been ſo. Palm. 532. 
ſheriff's return of a reſcue, without mentioning 
the place where it was made, was held bad, and the party 
diſcharged. Moor 422. pl. 585. 

Where the ſheriff returned virtuie brevis mibi direct. 
feci warrant”. A. & B. ballivis meis qui virtute inde cepe- 
7unt the defendant, & in cuſtodia mea babuerunt quouſque 
uch and ſuch reſcuſſerunt him ex cuſtodia ballivorum meo- 


Lutw. 
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rum; and this return was on motion quaſhed ; for per 
Holt when bailiffs have arreſted the party, he is in fact in 
their cuſtody, but in law be is in cuſtody of the ſheriff, an 
anſwer either way is good, viz. that he was reſcued out 


| of the bailiff fs cuſtody, or that he was reſcued our 


of the ſheriff's cuſtody-; but to ſay that he was in the cuſ- 
tody of the ſheriff, and yet reſcued out of the cuſtody of 
the bailiff is repugnant. 2 Salk. 586. 

It ſeems that anciently, when the ſheriff returned a 
reſcue, the party was admitted to plead 19 it as io an in- 
diment , but the courſe of late has been not to admit any 
plea to it, but drive the party to his action againſt the ſhe- 


riff in caſe the return were falſe; hence it is now ſettled 


that 7he return of @ reſcue is no! traverſable, but yet it hath 
been held that ſubmiſſion to the fine doth not conclude the 
party grieved from bringing his action for the falſe return, 
if it were ſo. Cro. Eliz. 781. Dyer 212. 2 Jon. 29. 
1 Vent. 224. 2 Vent. 115. Comb. 295. See 19 Vin. Abr. 
tit. Reſcous. ; 

See farther as to exceptions to returns of reſcue. Yelv. 
51. 2 Roll. Rep. 255. Sil. 155. 1 Sid. 332. 1 Lev. 
214. Litt. Rep. 2. 1 Vent. 2. 2 Keb. 436. 2 Jon. 197. 
6 Mod. 220. 5 Mod. 218. 2 Roll. Rep. 263. 1 Lev. 
214. Cro. Fac, 242. Raym. 161. 5 Mod. 217. See 
Black. Com. 3 V. 12, 146, 170. 4V. 125, 131. 

RESCUSSOR, The party who commits ſuch a r-/cous. 
2 Cro. 419. | 

RESEISER, (Reſeiſire) Is re-taking lands into the hands 
of the King, where a general livery or oufter le main was for- 
merly miſuſed, contrary to the order of law. Staundf. 
Prerog. 26. 

RESERVATION, (Re/e vatio) A keeping aſide, or pro- 
viding ; as when a man lets or parts with his land, but 
reſerves or provides for himſelf a rent ot of it, for his own 
livehhood ; ſometimes it has the force of a ſaving or excep- 
tion. 1 Inſt. 143. | 

Exception is always of a part of the thing granted, and 
of a thing in being: And a reſer vation is of a thing not 
in being, but is newly created out of the lands or tene- 
ments demiſed ; tho' exception and reſervation have been 
uſed promiſcuouſly. 1 Inſt. 47. The proper place for a 
reſervation, is next after the limitation of the eſtate; and 
reſervation of rent may be every two, three or more 
years; as well as yearly, half-yearly, quarterly, &c. 
1 Infl. 47. 8 Rep. 11. 

It muſt be out of an houſe, or lands; and be made 
either by the words yielding and paying, Sc. or the word 
covenant, which is of both leſſor and leſſee, therefore makes 
a reſervatimm. Roll. Rep. 80. 

The reſervation of rent is good, altho' it is not reſerved 
by apt and uſual words, if the words are equivalent. 
Plowd. 120. 3 Nelf. Abr. 155. But reſervation of a rent 
ſecundum ratam, is a void reſervation. 2 Ven. 272. See 
Reddendum, Ren-, &c. | 

RESIANCE, (Reſiantia) Signifies a man's abode or con- 
tinuance ; whence comes the particle ant, that is con- 
tinually dwelling or abiding in any place; and is all one with 
reſidence; but cuſtom ties this only to perſons eccieſſaſtical. 
Old Nat. Br. 85. Kitch, 33. | 

RESIANT-ROLLS, i. e. Rolls containing the refants 
names of a tithing, &c. which are to be called over 
5 the ſteward on holding courts leet. Comp. Court 

ep. e's 


RESIDENCE, ( Refidentia) Is peculiarly uſed both in the 
Canon and Common law, for the continuance of a parſon or 
vicar on his benefice: And perſonal reſidence is required of 
eccleſiaſtical perſons on their cures, on pain of forfeiting 100. 
for every month. Stat. 21. H. 8. cap. 13. | 

One of the -great duties incumbent on clergymen, is 
that they be re/ident on their livings : And on the firſt 
erecting parochial churches, every clergyman was obliged 
to reſde on his benefice, for reading of prayers, preach- 
ing, &c. by the laws and canons of the church ; and by 
ſtarute, the parſon ought to abide on his rectory in ibe 
parſonage-bouſe , for the ſtatute is intended not only for 
ſerving the cure, and for hoſpitality, but 1 mainiam 1be 
houſe in repair, and prevent dilapidations : tho' lawful im- 
priſonment, ſickneſs, ec. being things of neceſſity are 
good cauſe of excuſe for abſence, and excepted out of the 


act by conftruftion of law : And it is the ſame where a 
perſon is employed in ſome important buſineſs for the 
9 church 


R E $ | 
4% . On ghar re in the King's ſervice. 6 


21. 1 Cre. 590. N 8 | 
an information on the ſtatuta, it was adi that 


the parſon is to live in the parſanage-houſe, and not in | | 


any other, tho' in the ſame pariſb. Bat as by fat: 13 Eliz. 
cap. 20. Leaſes made by parſons are declared void, where 
the parſon is abſent above eighty days in any one year, 
Sc. On this act defendant my to an agreement for 
tithes, that the parſgn was abſent from his parſon age by 
w . eine days in one Year ; and the juty found 
chat h; ele in avothe own adj 

ſtantly to bis pariſh church fayr days in - every week 
and there read diving ſervice z and it was held, that this 
was nat ſuch an abſence as is intended hy the ſtatute 
to avoid any agreement or leaſe mage by the parſon. 
Bullt. 112. : : 

A parſon, allowed to have two benefices, may demiſe or 
leaſe one of them (on which he is non- reſident) to his cu- 
rate only; but if the curate leaſes over, ſuch leaſe ſhall 
laſt no longer than during the curate's reſidence, without 
abſence above farty days in any one, year. 1 Lean. 100. 
See 1 Cro. 123. Some words in the act 13 £/iz. as to 
leaſes by parſons not reſident, repealed, uide 14 Ekz. cap. 


11. 
An incumbent preſented by the upiverſity to a recuſant's 
living, ſhall loſe it by 60 days abſence in a year, 1 V. 


Non-refidence. And Black. Com, 1 V 390, 392. 

RESIDUARY LEGATEE, Is he to whom. the rum 
of the eſtate is left by will. And ſuch legatee being made 
executor with others, ſhall retain againſt the reſt : where 
there are two re/idyary legatees, and one dies inteſtate, his 
adminiſtrator ſhall have a mojety of the ſurplus of the per- 
ſonal eſtate of the teſtator, contrary to joint executors, who 
are not intitle to moigties ; becauſe by making them re- 
fiduary legatees, the teſtator intended an equal ſhare to 
— nd, if 2 ee r G5 3 
prove, hig executor ſhall hade agminutration, . © i. 
L 92 Rep. 238. Show. 26. See Hrecutor, and 


7 | 
se zee (Refignatio) Is the yielding up a bene- 
GIA GAS EMS V. e yielding up - 
fie intg the hands of the ordingry, called, by the Cangyifs 
Renunctation.; and tho' it is all one in nature with the word 
Jurrender, yet it is by uſe reſtrained to yielding up 4 ſpiri- 
tual living to the biſhop, as ſurrender is the giving up 
of temporal land into the hands of the lord. And a re- 
fignation may now be made into the hands of the King as 
well as the dioceſan, becauſe he · has. ſupremam authoritatem 
ecclefiaſticam, as the Pope had in ancient times; tho' it has 
been adjudged; that a reg nation ought to be made only to 
the biſhop of the. digceſe, and not to the King; becauſe 
the King, is not boung to give notice of the 3 to 
the patron, as the ordinary is; nor can the King make a 
collation himſelf, without preſenting to the biſhop. Plowd. 

Every; parſoan, who, refigns a benefice, muſt make. the 
reſignation, io his ſupexior ; as an incumbent to the biſhop, 
a. biſhop. tp. the, archbiſhop, and an archbiſhop. to the 
King, as "rome ordinary; and a donative is to be re- 


. 
17 
2 


the 5 dock received his living immediately from the patron. 
1 i 1:2 | 
A —— benefice is to be refigned to the ordinary, by 
whoſe admiſſion and inſtitution th firſt clerk, came intg the 
church: And. the i muſt be made to that or- 
dinary; who, hath. power. of 2 ; in whoſe diſcretion: 
it is eit 0 accept or ref & tae rig) * la 
hath declared him the proper perſon to whom it ought: 


| eo beangts, it hath likewiſe; impowered him to judge there- 
Ot. 2 C. 


. 64, 198. | 
I be inſtrument of-re/Agaa/ton, is to be directed to the bi- 
ſhop, and when . 


1 D fit, che refigne- 
tion is good, to make void i church, and not before; 
unleſs it be where een, when it is good with- 
out, the acceptance of the: hiſpop 


* 
= - 


Arg, may be.made before a publick notary, 
but: withourthe biſhop's.accepragion it doth not male i 
church vgid+. the natary cr only atteſt, the rœHuatiex, in | 


r town adjoining. and came ean- | 


ah = 


die & ; 


| 


* 


ian to be congitienal, being 4 gudicial aft. 3 Nell 


br. 157. 
If = incumbent corruptly reign his benefice, or take 
any reward for refigning the ſame, he ſhall forfeit double 
the value of the ſum, Sc. given, and the party giving it, 
be ingapable to hold the living. Stat. 31 Fiz. cap, 6 
But a man * bind himſelf by bond to refign, and it i; 
not unlaw ful, but may be on good and valuable reaſons, 
as where ho is obliged to En if he take a ſecond benefice 
or if be be non-refidemt by the ſpace of ſo many mon'hs, 
or te reg on requeſt, if the patron ſhall preſent his (@ 
or kinſman when he ſhall þe of age capable to take the 
livigg, Sc. Cro. Zac. 249, * 

Tho bonds for refignation of benefices have no ercou- 
ragement in Chancery ; for on ſuch bonds genera'ly the 


. & | incumbeat is relieved, and not obliged to refign. 1 Rl, 
M. c. 26. /. 6. See 19 Vim. Abr. tit. Refid-nce, and ſec | r | 


443. 
On debt upon a bond to reign a benefice, the coun 
would not let defendant's counſel argue the validity of 
the bond, theſe bonds having been fo often eſtabliſh=d in 
in a court of equity. 1 Strange 227. But ſuch a bond 
vil not be allowed, where. money has been paid on it, 
534. | X 

A parſon's refuſal to pay bis, tenths, tis (aid is a re 
ſignaticn, for which he may be deprived. Owen 5. And 
where refignation is actually made de ecclefic, it extends 
to all the. lands and poſleſſions of the church. Cro, jac. 


_ © | 

The uſual words of a refignation are R nuncio, Cad. 
Dimitio, and Refigno ;, and the word Refigno is not a pr 
per term alone, 2 Roll. 350. See Black, Com. 1 V. ;82, 
393. 


Form of a Reſignation of a Benefice, 


N Dei. Nomine Amen. Ego A. B. reflor & incunb - 
I cccigi parochialis de, &c. in com. & diæcęſ. Ox n. 

olens & ex certis caufis & confiderationibus veris, jiſti 
& legitimis me in bac parte ſpecialiter moventibus, «b 
| onere, cura & regimine. diie mee rectoriæ, de, &c. & 
pertinen, ejuſdem: penitus exonerari, eandem rectoriam mean 
& ecclefiam, parochialem pred. una cum ſuis juribus, men- 
bris &. pertinentiis. univer fis, in manus Reverendi Paris 
Johannis perwiſfione. divina Oxoniæ epiſcopi lici iſtus ord- 
narii & digue/ani, vel ejuſdbm vicarii in ſpirituatibus gi- 
neralis, ſex. alterius cuju/cungue banc meam refignationen ad. 
mittend. paigſtetem habStjs vel. babituri, non vel in met 
coactus, nec dolo malo ad idem inductus, nec aliqua fir 


re- machinatione matas, Jed ex certa ſcientia, anima de ib ratd | 
red to the, patron, not the ordinary; for in that caſe & 


| ſpantanea, veluntaze-meis pure, fanpliciter & 1880107! 
RENUNCI0. & n ac — arg 2 — 
o, Jure, quague Hinulo & poſſaſtane meis in eadem reti oi 

Ee parochual eceliſa, una cum ſuis juribus, wenbris & 
pertinentiss. utiverfis preabebilis & ibi haftemu cones 
omnibus & ſingulis RENUNC1o eaſdemgue oO ab 1 
dam racado totalilur & eupreſſi in his ſcriptis, In cujus 7" 
&. Ag illum mem hi- preſenitbus app 


anua, Wt 


As to tion of tem offices, —declaring at an 
aflembly of — — would hold the place 
of alderman - no longer is a god — — eſpecially 
lince the corporation: agecpted it, and choſe another in fi 
place; but till ſuch eleQtion he had power to waive hi 
rehgnations ——ů 2 — ds 
busgeſa HA CO pra on came , 
fired the mayor to remove and diſmiſi himfrom the pla- 
of -burgeſs.. On return of thin, a mendamus was denied 


order to its bein preſented, Ee. Ibid. 


US 8 * 


— 


are inſufficient, the 
them: And pur i 


deed. 
Where an 


n is a juſtice of peace for life, by 
force of the patent of the King, who created the corpora- 


dun, he cannot reſign his office of juſtice of peace; be- 


cauſe he cannot refign it but to a ſuperior ; per Coke 
Ch J. Quod fuit conceſſum , per Haughton. 2 Rep. 
125. pl. 1 

5+ GIGNATION OF OFFICES. If a man can have 
no title to the profits of an office, without the adrniſſion or 
confirmation of a ſuperior, there the refignation of that 
office muſt be to him. 3 N. Abr. 1 58. ; 

RESORT, (Reſortum,) Signifies the authority or juriſ- 
diction of a court: Saluo tamen tam reſorto quam als jure 
noſftro et jure etiam alienn. Spelm. 

Dernier reſort, the laſt refuge. 

RESPECTU COMPUTI VICECOMITIS HABEN- 
DO, Is a writ for reſpiting a ſheriff's account, directed to 
the treaſurer and barons of the Exchequer. Reg. Orig. 139 

RESPITE, (Ref/peftus) A delay, forbearance, or con 
tinuation of time. Glanvil, lib. 12. c. 

RESPITE OF HOMAGE, ( Re/pettus Homagy) Is h- 
forbrarance or delay of homage, which ought to be per- 
formed by tenants holding by homage, &c. tho' it had the 
moſt frequent uſe for ſuch as held in knight ſer vice and in 
capite, who formerly paid. into the Exchequer every fifth 
tem ſome ſmall ſum of money to be reſpited their bamage : 
But this charge being incident to, and ariſing from Þuy/: 
ſervice, it is taken away by the ſtat. 12 Car. 2. 

RESPITE OF JURY, ſee Jury, and Black. Om. 37. 
 RESPONDEAS, or RESPONDEAT OUSFER,. To 
anſwer over in an action to the merits of the cauſe, &c. 
If a demurrer is joined on a plea tothe juriſdiction, perſon, 
or writ, Sc. and it be adju againſt defendant, it is a 
reſpondeat oufler. Jenk. Cent. =_ See Fudyment. And 
Black. Com. 3 V. zog, 955 4 V. 332. | 

RESPONDEAT SUPERIOR, If fheriffs of Landon 
r and muſt an/awer for 
iencie del bailifff & un lilertyʒ reſpon- 
deat, dominus libertatis. 4 Inſt. 114. Stat. 44. Edw: 3. 
cap. 13. 8 

If a coroner of a county is inſufficient, the county as 
his ſuperior ſhalli anſwer for him: Hood's Int. 83. 

A gaoler conſtitutes another under him, and be permits 
an eſcape, if he be not ſufficient, 7pendeat: ſuperior ; 
and ſuperior officers rauſt anſwer for their Deputies in civil 
92 if they are inſufficient to anſwer damages Dr. 

ma. c. 24. 
 RESPONDENTIA, See: Battomry. - Black. Com.2: V. 49. 
RESPONSALIS, (Qui reſponſum deferr!) Is he who 
appears and anſwers for another in eourt at a day aſſigned. 
os 7 2. c. 1. And Hleta makes a di 9 
tween reſponſalem, atturnatum, and eſſaniatorem ; and ſays 
that re/pon/alts was for the tenant, not only to excuſe his 
abſence, but to: ſignify; what trial ho meant to underps, 
the-combat, or the country.  Fleta, lib; 6. c. 2x. 

This Word is made uſe of inthe Canon. Law, & ſignificat 
Procuratorem. vel eum qui abſentem exnuſat. | 
_ RESTITUTION, (Reftitutio Is reftoring any thing un- 
juſtiy taken from another: It ſignifies-alſo the ſetting him 
i poſſeſſion of lands. or tenements; who had been! unlaw- 
fully difſeiſed of them. Cromp: Juſt; 1:44. And uo. 
82 urit which lies where: j i to reſlorr 
and good to defendant: what he hath: loſt; The 
court: — reverſes, the judgment, gives om reverſal, a 
Judgment for reſtitut iam; whereona: tire farias grown 
ſfitutiunem bee non daber, reciting) the reverſal of the 


r and the writ of execution, &. muſt iflue | 
the j 


2 Lill. Abr. 472. But the-law doth often ore 
to one without a writ of reſtitution, in 6. 


TS 
writ of hbers facias poſſaſionam, c. in the eoftnoti 
—ͤ— a Jude — law. 473. 
There is a refine of the poſſeſſtons of lands in caſes 


| of forcible entry; à refliturion of lands to an heit, on his 


anceſtor's being attainted of reaſon or felony ; and refti- 
tution of floten goa, &c. 

A writ of reſtitution is not property to be granted but 
where the party cannot be reftored by the ordinary cottrſe 
of law; and the nature of it. is, to reffore the party to the 
poſſeſſion. of a freehold; or other matter of prefit, from 
which he is illegally removed; and it extends to reſtitution 
on mandamus to any publiek offf&e: 2 Lill 454, 473 

Where a judgment for land is reverſed in B. K. by 
writ of error, the court may grant 4 wrt of reſtitution to 
the ſneriff to put the party m poſſeſfion of the lands re- 
covered from him by the erroneous judgment; the there 
ought to be no reftwntion granted of the poſſeſſion! of land, 
where it cannot be grounded on fomie matter of record 
appearing to the court. Hill, 22 Car And perſons who 
are to reſtore, are to be parties to the record; or they 
_ be made fo by fpecial feire farras. Cro. Car. 328. 
2 . 587. | 

If a leaſe is taken in execution on a I fa. and fold 
by the ſheriff, and afterwards the judgment is reverſed ; 
the reſtitution muſt be of the money for which it was fold, 
not the term. Cro Jac. 246. Moor 588. But a ſheriff 
extended goods and lands on an clegit, and returned that 
he took a leaſe for years, which: he ſold and delivered to 
plaintiff as Bona & Catalla of defendant for the debt, 
and afterwards the j was reverſed' for error; and 
it was adjudged, that the party fhall be reſtored ro the 
leaſe, becauſe the elegit gave the ſheriff no authority to 
(ell the term, therefore a writ of i, u was awarded. 
Zel. 179. And there has: bten in this cafe & diſtinction 
made between compulſory and voluntary acls done in ex- 
ecution of juſtice ; where the ſheriff is commanded by the 
writ to /ell-the goods,, and where he is not, when the goods 
are to be reflored; &c. 8 Rep. 96 | 

If plaintiff hath execution ant the rony islevied and 
paid, and afterwards the ju is reverſed, there the 
party ſhall have. um without # /cirs facias, for it 
appears on the record what the party had loſt and paid; 
but if the money was only levied, and not paid, then there 
muſt be a /cire furias ſuggeſting the ſum- levied; &. 
And where rhe judgment is (er ade after execution for an 
irregularity, there needs no ſciro facias for reſtitutian; but 
an attachment of contempt, if on the rule for reftirution 
the money is not reſtared; 2 Salk. 588. 

In a ſcire facias qutare reſtitution, Sc. defendant pleaded 
payment of the money mentioned in the /cire facias, and 
it was held to be 10 plea. Cro. Car. 328. But. now 
payment is a god. plea to a [tire farias by the fut. 4& 5 
Ann. c. 16. 2 Lill. Abr. 479. . 8 
Upon a /i lacicaremovendv a parſon was put out of poſ- 
ſeſſion: and on à ſuggeſtion therevf, and! affidavit made, 
reflitution was ordered. Cy. Eliz. $65, | 

The juſtices off peace, before ꝰο] an indictment for 
forcible entry is found, muſt give Fee of 
his lands, Sc. who was put out of poffeſſion by force. 
Stas. 8. M6: c. 9. But where one is indicted for a forcible 
entry, and the party indicted! traverſts the indictment, 
there cannot be _—_— before trial and a verdict, and 
Judgment given for the party, tho* the indictment be er- 
roneous; it being too late to move to quaſh” the indict- 
ment after the traverſe; which puts the matter on trial. 2 
L. 413, 47% 

A perſon being arte of treaſon, t. he or lis heirs 
may be reſtored. to his lands; Sc. by the King's charter 
of pardon; and the heir by petition of right may be re- 


ftored'if: the anceſtor is executed ; But rfitution of blood 


muſt: be by a& of parliament; and reftitugions by parlia- 
ment are ſome of blood only, ſome” of blood, honour, 
inheritance; Sr. 3. Ius. 240. 1 Inft. 8, 391. The 
King may. reſtore: the party or his heirs to bis Lande and 
r blood, as to all iſſue begotten after the attainder. 
There ſfiali be a writ of refitutiun granted to the owner 

of goods; By the court' where a felon is tried on in- 


| 


ietn Dr 
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of robbery. 21 H. 8. c. 11. And it may be alſo of mo- 
ney when the felon is convicted of the felony by reaſon 
of the evidence given by the party robbed, or by his 
procurement, Cc. And by this ſtatute, executors and 
adminiſtrators ſhall have reſtitution of goods, and it is 


ſaid notwithſtanding ſale in market-overt, 2 Inſt. 114. 3 
Inſt. 242. 5 Rep. 109. | 
. If goods ſtolen are not waived by flight, or ſeized for 


the King, the party robbed may take his goods again 


without proſecuting the felon; but after ſeized for the 
King, they may not be reſtored without appeal or indict- 
ment. Kel. 48. 2 Hawk. P. C. 168. 

A ſervant took gold from his maſter, and changed it 
into ſilver; the maſter ſhall have reſtitution of the ſilver 
by this ſtatute. Cro. Eliz. 661. pl. g. | 

A. ſtole cattle, and fold them at Coventry, in an open 
market, and immediately he was apprehended by the 
ſheriff of Coventry, and they ſeiſed the money; and 
Afterwards the thief was arraigned and hanged at the ſuit 
of the owner of the cattle. And by the court, the party 
ſhall have reſtitution of the money, notwithſtanding the 
words of 21 H. 8. c. 11. the goods ſtolen, Sc. And Crooke 
ſaid, that it is uſual at Newgate. Noy 128. f 

On this ſtatute of reſtizurion, ſee 2 Hawk. P. C. 171. 
c. 23. ſef. 56. 

'Tis ſaid the party who loſes goods and proſecutes the 
felon to conviction, ſhall have reftitution of goods ſtolen, 
notwithſtanding fale in market-overt, unleſs a new pro- 
perty be fairly acquired therein. | 

47, 48. S. P. Dalt Juſt. marg. c. 164. 
See Appeal 7 Robbery, and 19 Vin. Abr. tit. Reftitu- 
tion. | | 


' RESTITUTION ON AN INDICTMENT FOR A 
FORCIBLE ENTRY. An indictment lies for one. joint- 


Kelyng's 


tenant againſt another for a forcible entry, and the court of 


8 * ters patent to any man. 


e 


King's Bench hath power to award reftitution, upon a 
removal of the indictment by certiorari. And. per Hard- 
wicke Ch. J. there muſt be a wri of reſtitution, unleſs the 
defendant pleads in a reaſonable time. The King v Mar- 
row. Rep. Temp. Hardw. Per Annaly, 114. Vide Latch 
172. 4 Inft. 176. Salk. tit. Entry Forcible. Dalton's Juſtice, 
c. 131. P..314. and c. 134. p. 319. Alſo, vide the caſe 
above cited from Annaly. And ſee Forcible Entry. 

RE-RESTIFUTION, Is when there hath been a writ 
of reftitution before granted: And reſtitution is gene- 
rally * of duty; but re-. reſtitution is matter of grace. 

. 85. ; . 

A writ of re-reſtitution may be granted on motion, if 
the court ſee cauſe to grant it. And on quaſhing an 
indictment of forcible entry, the court of B. R. may grant 
a writ of re-re/titution, Sc. 2 Lill. Abr. 474. 

REST ITUTIONE EXTRACTI AB ECCLESIA, A 
writ to reſtore a man to the church, which he had recovered 
for his ſanctuary, being ſuſpected of felony. Reg. Orig. 69. 

RESTITUTIONE TE MPORALIUM, A writ direct- 
ed to the ſheriff to reſtore the temporalties, or barony of a 

| biſhoprick to the biſhop elected and confirmed. F. N. B. 
16 1 Roll. Abr. 880. | | 
ESULTING USE. Whenever the uſe limited by a 
deed expires, or cannot veſt, it returns back to him who 
raiſed it, after ſuch expiration, or during ſuch impoſſibility, 
and is ſtiled a reſulting uſe. As, if a man makes a feoff- 
ment to the ule of his intended wife for life, with remainder 
to the uſe of her farſt-born ſon in tail: Here, till be marries, 
THE USE RESULTS BACK TO HIMSELF ; after marriage, 
it is executed in the wife for life; and, if ſhe dies without 
iſſue, the whole reſults back to him in fee. Bacon of Uſes, 
350. 1 Rep. 120. See Uſes, and Black. Com: 2 V. 
2 3s: And Cm. Dig. tit. Uſes. (K. 7.) = 
 RESUMMONS, ( Re/ummenztio) Signifies a ſecond ſum- 


mons, or calling a man to anſwer an action, where the 
firſt ſummons is defeated by any occaſion ; and when by 
death, Sc. of the judges, they do not come on the day 


ro which they were continued, for trial of cauſes, ſuc 


cauſes may. be revived or recontinued by reſummons. Vide 


Re- attachment. 


. RESUMPTION, (Re/umptio) Is particularly uſed for 
| ng's hands ſuch lands or tenements, 

Sr. as before on falſe ſuggeſtion be had granted by let- 
roke 298. It is ſaid that the 


taking again into the Ki 


FF 


King cannot grant a prerogative of power ſo, but that 
he may reſume it; otherwiſe it is of a grant of an intereſt 
Skinner's Rep. 236: Reſumption of Grants is mentioned in 
the /tat. 31 Hen. 6 c. 7. and other ſtatutes. 
RETAINER, (From the Latin Retinere) Signifies in a 
legal ſenſe, a ſervant but not menial or familiar, that is, 
not continually dwelling in the houſe of his maſter, but 
only wearing his livery, and attending ſometimes u 
ſpecial occaſions. This _ was wont to conſiſt of hats 
(or hoods) badges, or other ſuits of one garment by the 
year; and were many times given by great men, on de. 
ſign of maintenance and quarrels, therefore juſtly for. 
bidden by ſeveral ſtatutes; as 1 R. 2. c. J. on pain of 
impriſonment and forfeiture to the King; and again, 16 
R. 2. c. 4. 20 R. 2. c. 1. and 1 H. 4. c. 7. by which 
the offenders ſhould make ranſom at the King's will; and 
any knight or eſquire thereby duly attainted, ſhould loſe 
his livery, and forfeit his fee for ever, Sc. Which ſta- 
tute is further confirmed and explained by 2 H. 4 C. 21. 
7H. 4. c. 3. and 8 H. 6. c. 4. And yet this offence was 


ſo deeply rooted, that Edward the Fourth was neceſſitated 


to confirm the former ſtatutes, and further to extend 
their meaning, as appears by 8 Edw. 4. cap. 2. adding 
a ſpecial penalty of five pounds on every man who 
gave ſuch livery, and as much on every one ſo 
retained, either by writing, oath or promiſe, for every 
month. . 

Theſe are by the feudiſts called effidati, fic enim dicuntur 
gui in alicujus figem & tutelam recepti ſunt. And as our 
retainers are here forbidden, ſo are thoſe affidats in other 
countries. But moſt of the above-mentioned ſtatutes are 
repealed by 3 Car. 1. c. 1. Cowell. 

RETAINER OF DEBTS, By an executor or adminil- 
trator, is a remedy effected by the mere operation of lau, 
ſee Black. Com. 2 V. 511. 3 V. 18. 

RETAINING FEE, (Merces retinens) Is the firſt fee 
given to any ſerjeant or counſellor at law, whereby to make 
him ſure that he ſhall not be on the contrary part : It is, 
Honorarium ſeu premium cauſidici precedaneum, quo clienti 
ſuo obligatur ne adverſarij cauſam agat. 
RETENEMENT UM, Is a word uſed for detaining, 
withholding or keeping back. And fine ullo retenemento 
was an uſual expreſſion in old deeds and conveyances of 
lands. Cowell. aq | 

RE TINENTIA, A retinue, or perſons retained to a 
prince or nobleman. Pat. 14. K. 2. 

RETORNO HABENDO, fee Returno habendo. 
RETRACTUS AQUA, The ebb or return of a tide. 
Plac. 30 Edw. 1. | 
RETRAXIT, Is when plaintiff cometh in perſon in 
court, where his action is brought, and faith he will not 
proceed in it; and this is a bar to that action for ever : It 
is ſo called, becauſe it is the empharical word in the Latin 
entry, entered thus, if. Et pred. quer. in propria perſona ſua 
venit & dicit quod ipſe placitum ſuum pred. verſus pred. 
defenden. ulterius proſequi non wvult, ſed abinde omnino ie 
retraxit, Sc. ‚ s 

A retraxit muſt be always in perſon; if it is by attorney, 
it is error. 8 Rep. 58. 3 Salk. 245. 

As to a retraxit, it is a bar to any ation of equal 
nature brought for the ſame cauſe or duty; but a nonſuit 
is not. 1 Inf. 208. See Hil. par. 1. o. : 

If plaintiff ſays he will not appear, this is not a retraxi, 
but non/ſuit : But if the plaintiff ſays he will nor suf, 1. 
is a retraxit. 2 Danv. Abr. 471. And retraxit is always 
on the part of plaintiff or demandant ; and it cannot 
before a declaration, for before the declaration it is only a 
nonſuit. 3 Leon. 47. 2 Lill. Abr. 476. nd. 

If plaintiff enter a retraxit againſt one joint-treſpaſler, it 
is a -releaſe to the other. Cro. Eliz. 162. But if a fe. 
traxit be entered as to one appellee in appeal of murder, 
the ſuit may be continued againſt the reſt ; becauſe the 
5 is to have a ſeveral execution againſt every one 
of them, H. P. C. 190. In a prohibition by three, © 
retraxit of one ſhall not bar the other two plaintifts. A 


Com. 3 J. 2 ; . 
Arr. G4 charge or accuſation. Stat. Weſt. i. 


cap. 2. RETURN, 


460.  Nelſ. Abr. 165. See Nolle Proſequi. And Black. 
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RETURN, (Returns, or retornd; from the Fr. retour, 


i. e. reditio, recurſus) Hath many applications in law; but 


is moſt commonly uſed for the return of writs, which is the 
certificate of the ſheriff made to the court, of what he hath 

done touching the execution of any writ directed to him 
and where a writ is executed or defendant cannot be 
found, c. then this matter is indirſed on the back of the 
writ by the officer, and delivered into the court whence 
the writ iſſued, at the day of the return thereof, in 
order to be filed. Stat. Meſim. 2. cap. 39. 2 Lill. 
fle name of the ſheriff muſt always be to the return of 
writs; otherwiſe it doth not appear how they came into 
court: If a writ be returned by a perſon to whom it is not 
directed, the return is not good, it being the ſame as if 
there was no return on it. And after a return is filed it 
cannot be amended ; but before it may. Cro. Eliz. 310. 

Lill. Ar. 477, 478. | 
_ the her — not make a Feturn of a writ, the 
court will amerce him; ſo if he makes an inſufficient re- 
turn; and if he makes a falſe return, the party; gore 
may have an action of the caſe againſt him. M ood's Inf. 


11 a ſheriff return a vouchee ſummoned, where in truth 
he is dead, and there is no ſuch perſon ; or in a præcipe 
quod reddat that the tenant is dead, &c. there may be an 
averment againſt ſuch returns, by the fat. 14 Ed. 3. c. 8. 
Jenk. Cent. 121, 122. 

Some returns are a kind of declaration of an accuſation ; 
as the return of reſcous, and the like; and theſe muſt be 
certain and "feel or they will be ill. 11 Rep. 40. Plow. 
63, 117. Kelw. 165. : : ; 

Writs to do things in franchiſes, are directed to, and 
returned by the ſheriff. t to whom bailiffs make their returns 
And an action will lie againſt a ſheriff, who takes the re- 
turn of one who is no bailiff, and againſt him who makes 
it; and likewiſe againſt the bailiff of a franchiſe, for ne- 

igence in execution, &c. 7 Ed. 4. 14. 12 Ed. 4. 15. 

r c, 606. 

Sheriffs are to accept of returns of batiliffs of liberties, 
where they are ſufficient. 1 Danv. 191. 

There is a return of juries by ſheriffs; and returns of com- 


milſions, by commiſſioners, c. | 
called by that 


RETURN-DAYS, Are days in term 
name; or days in bank. See Term. 
RETURNO HABENDO, Is a writ which lies where 
cattle are diſtrained and replevied, and the perſon who took 
the diſtreſs juſtifies the E and proves it law ful; on 
which the cattle are to be returned to him. 
This writ alſo lieth when the plaint in replevin is re- 
moved by recordare, into the King's Bench or Common 
Pleas, and he whoſe cattle are diltrained makes default, 
and doth not proſecute his ſuit. F. N. B. 74. See Re- 


N. 6 
RETURNS OF MEMBERS TO PARLIAMENT. 
Parliament. 
RETURNUM AVERIORUM, A judicial writ, the 
with returno habendo. Reg, Judic. 4. 

RETURNUM IRREPLEGIABILE, Is a writ judici- 
al, directed to the ſheriff for the final reſtitution or return 
of cattle to the owner when unjuſtly taken or diſtrained, 
and fo found by verdict ; and it is granted after a nonſuit 
in a ſecond deliverance. Reg. Judic. 27. 

REVE, or Gereve, (From the Saxon word, Grefa, Pre- 
feftus. Lambard's explication of Saxon words, verb. Pre- 
feftus,) Signifies with us the bailiff of a franchiſe or ma- 
nor, eſpecially in the Weſtern part of England: Hence 
ſoire-reve for ſheriff. See Kitchin, ” 1, | 

REVELACH, rebellion, from revellare, to rebel. Qui- 
aunque faciebat revelach vel latrocinium vel violentiam Fæ- 
mine in domo inferebat, 20 ſolidis emendebatur. Gale. 
Domeſday, tir. Ceſtreſcire. 

REVELAND, Domeſday book. Herefordſc. Terra Re- 
gu. Hec terra fuit tempore Edwardi Regis Tainland, ſed 
peftea converſa eft in Reveland. Et item dicunt legati Re- 
2 quod ipſa terra & cenſus qui inde exit, furtim aufertur 

e. 
The land here ſaid to have been Thaneland, T. E. R. 


and after converted into Reveland, ſeems to have been 
ſuch land as bei 


his Thane, who had it for life, was not ſince granted out 


M. ſeſſ. 2. c. 3. 


ng reverted to the King after the death of 
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to any by the King, but reſted in charge on the account 
of the Reeve or bailiff of the manor, who (as it ſeemeth) 
being in this lordſhip of Hereford, like the Reeve in 
Chaucer, a falſe brother, concealed the land from the 
auditor, and kept the profit of it, till the ſurveyors, who 
are here called legati Regis, diſcovered this falſhood, and 
preſerited to the King that furtim aufertur Regi. 

This paſſage from Domeſday- bock is imperfectly quot- 
ed by Sir Edward Coke, in his Inſtitutes, ſe; 117. who 
from theſe words, draws a falſe inference, That land 
holden by knight ſervice was called Tharn-land, and land 
holden by ſocage was called reveland; Cowell, See Spel- 
man of Feuds, c. 24. See Teinland, 
 REVELS, Signify with us ſports of dancing, maſking, 
Sc. formerly uſed in Princes courts, the inns of court, 


or other noblemens houſes, which are commonly per- 


formed by night; and there was an officer to order 
_ * them, who was intitled Maſter of the Revels. 
owell. 
REVENUE, (Fr.) Is properly the youre rent which ac- 
crues to any man from his lands and poſſeſſions ; and is 
generally uſed for the revenues or profits of the crown. 
An act paſſed for preventing all doubts and queſtions 
concerning the collecting the publick revenue. 1 V. & 


Whoever chuſes to be informed of the iſcal prerogatives 
of the King, or ſuch as regard his revenue, which the 
Britiſh conſtitution hath veſted in the royal ſon, in or- 
der to ſupport his dignity and maintain his power, 
will find them very curiouſly and learnedly treated of by 
Blackſtone, in the 8th Chapter of the firſt Vol. of his Com- 
mentaries, . 

REVERSAL, Of judgment, is making it void for error, 
and when on the return of a writ of error, it appears that 
the judgment is erroneous, then the court give judgment, 
uod judicium revocetur, adnulletur & penitus pro nullo ba- 
beatur. 2 Lill. Abr. 481. 

The ancienteſt judge of the court, or in his abſence the 
next in ſeniority, always pronounces the reverſal of an 
erroneous judgment openly In court, on the prayer of the 
party; and formerly it was the courſe to pronounce it in 
French, to this effect, Pur les errors evandit, & auter errors 
manifeſt in le record, ſoit le judgment reverſe, Sc. Trin. 22 
Car. B. R. 

Reverſal of a judgment may be pronounced condition- 
ally, i. e. That the judgment is reverſed if defendant in 
the writ of error doth not ſhew good cauſe to the con- 

at an appointed time; and this is called a revocetur 
niſi; and if no cauſe be then ſhewn, it ſtands reverſed 
without further motion. 2 Li/l. 482. 

The fat. 21 Fac. 1. c. 16. hath provided a new writ, 
where judgment is reverſed after verdict, or where an 
outlawry is reverſed, '&c. Lutw. 264. Vide Alttainder, 
Error, Judgment, Outlawry. | 

REVERSION, (Rever io, from Revertor) Signifies a re- 
turning again; therefore Rever ſio terre eſt tanquam terra 
reveriens in poſſaſſione donatori five bæredibus ſuis poſt donum 
finitum. 1 Inſt. 142. 

A reverſion hath two ſignifications; the one is an eſtate 
left, which continues during a particular eſtate in being ; 
and the other is the returning of the land after the par- 
ticular eſtate is ended : It is faid to be an intereft in the 
land, wh:n the poſſsſſim ſhall fall, and ſo it is commonly 
taken, or it is when the eſtate, which was parted with for 
a time, ceaſeth and is determined in the perſons of the 
aliences or tees, c. and returns to the grantor or do- 
nor, or their heirs from whence derived. <5 
Inſt. 142. 5 | 2 | 

But the uſual definition of a reverfion is, that it is the 
refidue of an eftate left in the grantor after a particular eftate 
granted away, continuing in bim who granted the particular 
eftate ,, and where the particular eftate is derived out of bis 
ate: As in a gift in tail, the reverſian of the fee-ſimple 
is in the donor; and in a leaſe for life, or years, the 
reverſion is in the leſſor: Alſo a reverfion takes place 
after a remainder, where a perſon makes a diſpoſition of 
a leſs eſtate, than that whereof he was ſeiſed at the time 
of making thereof. 1 "nfl. 22, 142. Wood's Inft. 
181. 5 | | 
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When the particular eſtate determines, then the re- 


ver ſim comes into poſſeſſion, and before it is ſeparated | 


from it; for he, who hath the poſſeſſion, cannot have the 
rever fin, becauſe by uniting them, the one is drowned in 
the other. 2 Lill. Abr. 484. ; 

The reverfion of land when it falls, is the land itſelf , 
and the poſſeſſion of the tenant, preſerves the rever/faon 
the lands, with the rents, Fc. in the donor, or leflor. 1 
_ Infl. 324 

1 po of an eſtate of inheritance, may be granted 
by bargain and ſale inrolled, leaſe and releaſe, fine, Se. 
And by the grant of lands, a reverſion will paſs.;. tho oy 
the grant. of a reverſion, land in poſſeſſion will not pals. 
Bridgm. Conveyan. 237. 6 Rep. 36. 5 Rep. 124. 10 Kep. 
107. 
It one have a reverſion in fee, expectant on a leaſe for 
years, he may make a bargain and fale of his reverſion for 
one year, and then make a releaſe to the bargainee in 

fee; by which the reverſion in fee will paſs to the bar- 
gainee. 2 Lill. Abr. 483. And a reverfioner may cove- 
nant to ſtand ſeiſed of a reverſion to uſes, Sc. 11 Kep. 46. 
Likewiſe a reverfion may be deviſed by will; and a teſta- 
tor being ſeiſed in fee of lands which he had in poſſeſſion, 
and of other lands in reverſion, deviſed all his lands for pay- 
ment of debts; adjudged, that by the words all his lands, 
the reverſion as well as the poſſeſſion paſſed. 2 And. 59. 
Cro. Eliz. 159. 

A perſon deviſed a manor to A. B. for fix years, and 
ſome other lands to C. D. and his heirs; and all be reſt of 
bis lands to his brother, and the heirs male of his body; 
and it was held, that theſe words, tbe reft of bis lands,” 
did not only extend to the lands which were not deviſed 
before, but to the reverſion in fee of the manor, after the 
determination of the eſtate for years. Allen 28. And b 

deviſe of all lands, tenements and hereditaments, undiſ- 
poſed of before in a will, a reverſion in fee will paſs. 2 
Vent. 285, 3 Nelſ. Abr. 166. Ps 

One ſeiſed of lands in fee, deviſes part thereof to B. 
for life, and after by the ſame will, gives to C. all his 
lands not before particularly diſpoſed of; by this deviſe 
of © all lands,” Sc. the reverfion of the part given for 
life paſſes to C. Preced. Chanc, 202. There was leſſee 
for years, remainder for life, reverſion in fee, the tenant 

for life died, and the leſſee for years did not attorn to 
him in the reverſſon; yet it was reſolved, that it paſſed 
without attornment, and he might bring an action of debt, 
or avow. Hell, 73. | 
If tenant for life, and he in reverſion join in a leaſe for 
life, or gift in tail, rendering rent; it ſhall enure, after 
the Hook of tenant for life, to him in reverſian. 1 Inſt. 
214. And if a reverſſon be granted to one for life, and 
to another in fee, the reverfion is gone for a moiety : 
Alſo if ſuch tenant for life get the remainder or rever- 
fron of the land, his eſtate for life is at an end. 3 Rep. 
60 


The particular eſtate for life or years, and his eſtate in 
reverſion, are divers and diſtinct; therefore aid may be 

ayed of him in the reverfion : Vet theſe eſtates have re- 
Lon one to another. 3 Shep. Abr. 220. 

Copyholder for life, cannot by forfeiture or otherwiſe 
deſtroy the eſtate in reverfion: And he who hath a 
2-4." cannot be E out of it, unleſs the tenant be 
8 of his poſſeſſion alſo. 39 Hen. 6. Plowd. 162. 
eb. 1. * 

Rever fions expectant on an eſtate· tail, are not aſſets, or 
of any account in law, becauſe they may be cut off by 

ne and recovery; but it is otherwiſe of a rever/ion on an 
1 for life, or years. 1 If. 173. 6 Rep. 38. Wood's 

ll 

No leaſe, rent charge, or eſtate, &c. made by tenant 
in tail in remainder, ſhall charge the poſſeſſion of the 
reverfioner. 2 Lill. 448. But as no ſtatute hath made 


any proviſion for thoſe who have remainders or reverfions | 81 


75 any eſtate-tail, they are barred by a recovery. 10 

ere were no reverfions or remainders on eſtates in tail, 
at Common law: And by the Common law, no grantee 
of a reverfion could take advantage of any condition or 
covenant broken by the leſſees of the fame land; but by 
ſtatute, grantees of rever/ions may take advantage of con- 


ditions and. covenants againſt leſſees of the ſame lands, 
fully as the leſſors and their heirs; and the leſſees may 
have the like remedies againſt the grantees of rever 


Sc. 1 Inft. 327. 32 H. 8. c. 34. ? 
A reverſioner may bring action of the caſe for ſpoiling 
trees; for any injury to his rever fron, he may have thi; 


of | action; but he cannot have treſpaſs, which is founded on 


the poſſeſſion. 3 Lev. 209, 233. 3 Co. 55. 

He in reverſion ſhall have 4 writ of entry ad commune 
legem, where tenant for life, &c. aliens the lands : 
= of intruſion, after their deaths, &c. New Naz, Z,. 
461. 
How to plead a reverſion in fee. 2 Lutw. 1174. 
The difference between a reverfion and a remainder, i; 
that 4 remainder is general, and may be to any man, but 
he who granteth the land, for term of life or otherwiſe. 
and a reverfion is to himſelf from whom the conveyance 
of the land proceeded, and is commonly perpetual, &. 
And remainder is an eſtate, appointed over at the ſame 
time: But the reve! fon is not always at the ſame time 
pointed over. See Remainder. And Black. Com. 2 } 
175. Reve» fions jn Offices, vide Office. 

REVIEW, (Fr. Reveue A Bill of Review in Chancery, 
is where the cauſe hath been heard, and the decree therein 
ſigned ; but ſome error appears in the body of the decree, 
or new matter is diſcuvered in time after the decree made: 
Which bill muſt be exhibited by leave of the court, and 
is uſually done on 0a:h made of the diſcovery of new nal. 
ter, which could not be had or uſed at the time of the de- 
cree paſſed; and the ſum of 20/. muſt be depoſited in coun, 
on bringing this bill, as a ſecurity for coſts and delay, if the 
matter be found againſt the party, &c. Ord. in Chant. 69, 
{orb 121, 122. 

re a decree oſ Chan is re ant, or one 

of it contradicts another, Ge. it 42 reverſed by bl 
of review. bid. See Black. Com. 3 V. 454. 

REVIEW OF APPEAL OF DELEGATES, ls : 
commiſſion granted by the King, to certain commiſiioners, 
Sc. See Appeal 10 Rome, 

REVILING CHURCH ORDINANCES, ls a poſitive 
offence againſt religion, that affects the efab/iſbed church; 
for which ſee Black. Com. 4 V. 50. 

REVIVAL OF PERSONS HANGED. It is clear, that 


if, on judgment to be hanged by the neck #i/l dad, the 


criminal be not thoroughly killed, but revives, the ſheriff 
muſt hang him again. 2 Hal. P. C. 412. 2 Hawk. P. C. 
463. For the former hanging was no execution of the ſen- 
tence; and, if a falſe tenderneſs were to be indulged in ſuch 
caſes, a multitude of colluſions might enſue. Nay, even 
while abjurations were in force, ſuch a criminal, ſo re- 
viving, was not allowed to take ſanctuary and abjure the 
realm; but his fleeing to ſanctuary was held an eſcape in 
the officer. Fitz, Abr. 1. corone. 335. Finch. L. A. 6). 
Black. Com. 4 J. 399. | 

REVIVING, Is a word metaphorically applied, to rents 
and actions, and ſignifies renewing them after they arc 
extinguiſhed. Of which ſee many examples in Broke, tit. 
Kevrvings of Rents, Attions, (Sc. 23. See 19 Vin. Abr. 
228—2 30. 

REVIVOR, or Bill of Revivor, or Reviver. Is when a 
bill hath been exhibited in Chancery, againſt one who an- 
ſwers, and before the cauſe is heard, or if heard, and the 
decree is not inrolled, either party dies: In this caſe a bil 
of Reviver muſt he brought, praying the former proceed- 
ings may ſtand revived, and be put in the ſame condition 
as at the time of abatement. 

If a party dieth, a female plaintiff marries, or there 
have been no proceedings on a decree, &c. for a 
paſt, the decree and proceedings muſt be revived by ſulſa- 
na ſcire fac1as, or if the decree be inrolled, by bill of Neu- 
vor : But if the parties are not heirs or executors, &c. to 
the party dead, the decree or cauſe is to be revived by or 
inal bill, and not by /abpen. /ci, fac. or bill of Reviver ; and 
a bill of Keyivor lies not on a decree of long ſtanding, 
an original bill is to be preferred. Pradi/. Solic. 122. Ser 
Black. Com. 3 V. 448. 
| REVOCATION, (Rewcatie) Signifies the calling beck 
of a thing granted; or a deſtroying or making void of ſom 


| * 


deed that had exiſtence until the act of Ræuacalion, * 
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it void. 2 Lill. Aur. 488. And 4 revocation may be 


ither general, of all acts and things done before; or ſpe- 
Gal, to revoke ſuch a thing : And where any deed or thing 
is revoked, it is as if it never had been. 5 Rep. yo. Perk. 

fea, 105.* In voluntary deeds and conveyances, there are 
frequently proviſoes containing power of revocation, which 
being coupled with an uſe, and tending to paſs by raiſing 
of uſes, according to the Stat. H. 8. are allowed to be 
| and not repugnant; as where one ſeiſed of an eſtate 
in fee, covenants to ſtand ſeiſed thereof to the uſe of him- 
ſelf for life, and after to the uſe of his ſort in tail, re- 
mainder over, &c. with proviſo that he may revoke any of 
the faid uſes; now if afterwards he revokes them, he is 
ſeiſed again in fee, without entry or claim: But in caſe of 
a feoffment or other conveyance, whereby the feoffee or 
grantee is in by the Common law, ſuch proviſo would be 
merely repugnant and void. 1 nf. 235. Stat. 27 Hen. 
8. c. 10. a * 

And voluntary eſtates made with power of revocation, 
as to purchaſers, are held in equal degree with convey- 
ances made by fraud and covin to defraud purchaſers. 
27 Eliz, c. 4. 3 Rep. 82. Uſes, and powers in contin- 
gency and poſſibility, by mutual aſſent of parties may be 
revoked and determined ; and as by indenture they may 
be raiſed, ſo by proviſo or limitation in the ſame in- 
denture, they may be extinguiſhed and deſtroyed. 10 
Rep. 86. And where a power of revocation is reſerved 
for a man to diſpoſe of his own eſtate, it ſhall always 
have a favourable conſtruction; but it ſhall be taken 
ſtrictly when it is to charge the eſtate of another, 2 Vent. 
250. 

"When there is a power to revoke uſes, a new declaration 
of uſes is a ſufficient revocation of the former, without 
any expreſs diſannulling, &c. And limiting new uſes 
ſhews the power to alter and determine the former uſes : 
Alſo if power is reſerved to a man to revote a deed by 
writing, ſubſcribed and ſealed in the preſence of two or 
more credible witneſſes ; if he makes his will in writing, 
without making any expreſs revocarion, it will be a good 
revocation, and the will a good execution of the power, 

Hob. $12. Raym. 298. 3 Nelſ. Abr. 168, 169. Tho' 
it hath been held, that all incident circumſtances pre- 
ſcribed by the proviſo or power of revocation, as to ſub- 
ſeriptions, witneſſes, Sc. ought to be obſerved. 10 Rep. 
143. 6 Rep. 38. 2 Lill. 487. 

It is ſaid where the power is only to revoke, when that 
power is executed, a man cannot limit new uſes. 1 Yet. 
197. 3 Salk, 316. Yet it hath been decreed, that the 
limitation of new uſes is good, where the expreſs power 
in the firſt deed was only to revok-. 1 Chanc. Rep. 242. 
If a perſon make a feoffment in fee, or levy a fine, c. 
of the lands, before the deed of revocation is executed; 
theſe amount to a revocation in law, and extinguiſh the 
power of revocation. 1 Vent. 371. 1 Rep. 111. Power 
of revocation may be releaſed ; and where a man has an 
intire power of revocation, and he ſuſpends or extinguiſhes 
It as to part, he may revoke as to the reſidue, if the con- 
veyance was by way of uſe ; but not where a condition 
is annexed to the land. 1 Rep. 174. Moor 615, A will 
is revocable; and a laſt will revokes the former: Tho' a 
new publication of the firſt will, where there are two wills, 
it is ſaid may revoke the laſt. Perk. 479. 2 Sid. 2. See 
3 Med. 20). 

ills are to be revoked by ſome other will in writing, 
ſigned in the preſence of three witneſſes, or by cancelling 
by the teſtator, &c. Stat. 29 Car. 2. c. 3. A will revoking 
a former, tho' it muſt be ſubſcribed by three witneſſes, 
tis ſaid need not be in the teſtator's preſence, as the will 


of lands muſt be, by the ſtatute. 1 F. illam 344. If | 


a perſon cancels or revokes either the duplicate or original 
will, this avoids both : they being but one will, and 


muſt ſtand or fall together: But where a man makes a | 
| like reward for the apprehending and taking of burglars: 
Stat. 5 Am. c. 31. T 5 
money coiners or clippers, &c. 6 7 W. 3. c. 17. And the 
like reward for the a 


ſecond will, and intends that as a revocation of the firſt; 
if it be inſufficient, it ſhall not deſtroy the firſt will tho 
cancelled. 3 Mod. 220, 258. 2 Vern. 741. The teſ- 
ator is to be of a good diſpoſing memory when he re- 
vokes his will, as well as when he makes it ; he muſt 

ve enimum revocandi, as well as animum teſtandi, to 
make an effectual revocation. Show. 89. Cro. Jac. 497. 
Hard. 354. 3 Mod. 203. N 


| 


it met. 


| ing them to juſtice ; as a Reward of 40 J. for 
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Writings of revocation are to be taken accotdirig to the 
ſubject matter, viz. where a laſt will cannot ſtand with 
the firſt. Bid. A teſtator made his will, and ſome time 
afterwards made a feoffment of the lands in the will to 
uſes; and adjudged this was a revocation of his will, 
becauſe a will cannot take effect till after his death. 
Dyer 74. And a tenant in tail made his will in writing, 
which was duly executed ; afterwards he made a bargain 
and ſale of the ſame lands contained in the will, to make 
a tenant to the precipe, in order to ſuffer a common re- 
covery, which was done accordingly, and he declared the 
uſes to himſelf and his heirs : by the bargain and ſale, &c, 
the will was revoked, 3 Lev. 108. 

It hath been admitted to be a ſettled rule in Chancery, 
that where a teſtator deviſes his land in fee to one, and 
after mortgages it in fee to another, and then dies before 


the principal and intereſt is paid; this is not a total revo- 


cation of the will, but only qzoad ſo much for which the 
lands were mortgaged, and the deviſee ſhall have the 
equity of redemption. 1 Salk. 236, 258. Where lands 
are deviſed to one in fee, and after mortgaged to the ſame 
= it is a revocation in toto of the deviſe z but if the 

nd be mortgaged to a ſtranger, in that caſe /ris other- 
wiſe. Preced. Chanc. 515, A man ſeiſed of lands, deviſes 
the ſame in fee, or for life, and afterwards makes 4 leafe 
thereof to another for years, it ſhall not be a revocation but 
during the years: Tho' in cafe a perſon has deviſed lands 
to one and his heirs, and after leaſes the fame to him for 
a certain term, to commence after his death; this is a 
revocation of the whole eſtate. 1 Roll. Ar. 616, 2 Cre. 


49. 

In caſe a fortune be given to a child by the father, ſub- 
ſequent to the making of his wi'l, wherem he had be- 
queathed her a portion ; this ſhall be taken as a revocation 
of the legacy and will for ſo much. Preced. in Chanc, 
183, A perſon being unmarried, by will deviſed all his 
perſonal eſtate to T. P. and afterwards he married and 
had ſeveral children ; and died without making any other 
will: It was ruled by Comm?ſſi»ners of Delegates, that there 
being ſuch an alteration of his eſtate and circumſtan 
ſo widely different from the time of making his will to 
his death, there was no room to preſume a revocation, and 
that he did not continue of the ſame mind when he died. 
2 Salk. 592. f 

Letters of attorney, and other authorities, may be re- 
voked, by the perſons giving the powers; and as they are 
revocable in their nature, it has been adjudged, that 
may be revoked, tho' they are made irrevocable. 8 Rep. 
82. Wood's Inſt. 286. Theſe revocations of a power re- 
gularly muſt be made after the ſame manner it was given ; 
and there ought to be notice to the party, c. Bur if 
once the power be executed, a revocation after will come 
too late. Dyer 210. 

A warrant of attorney from a defendant to appear and 
accept a declaration, and plead for the defendant, may 
not be revoked with an intent to ſtay the plaintiff's pro- 
ceedings ; but the defendant on good cauſe ſhewn to the 
court 2 _— his attorney, ſo as he plead by another 
in due tine. Mich. 24 Car. B. R. 2 Lill. 486. Let 
ters of Adminiſtration, and Preſentations to benefices when 
and how revoked, vide thoſe heads. 

See farther as to Revocation of Dewiſes, Black. Com. 
2 V. py Uſes, ib. 2 V. 335, 339. xi.—Of a With, 
ib. 2 V. 502 | 


50. 

REVOCATIONE PARLIAMENTT, An antient writ 
for recalling a parliament; and anno 5 Ed, 3. the parlia- 
ment being ſummoned, was recalled by ſuch writ before 
et. Pryn's Animad. on 4 Inſt. fol. 44. 

REWARDS. There are Rewards given in'many caſes 
by ſtatute, for the apprehending of criminals, and bring- 
| apprehending 
robbers on the highway, by 4 & 5. GM.. Alſo the 


fame reward for nding of 


henſion of thief-takers, not pro- 


ſecuting felons; and of perſons refiſting the officers of the 
| cuſtorns, by force of arms, &c: 6 Geo. 1. c. 20, 22. So 


for diſcovering of accomplices-in various caſes, by 4 — 
| n 5 N. 


* es p 
- - * * * 
2 > 
— 
4 


bo 
— 
125 
* 
* 


R I E 
5 N & M.c.8. 10 11 J. 3. c. 23. & 5 Aus. c. 


31. | 5 1 | 
REWE, A term among clothiers, ſignifying cloth un- 
evenly wrought, or full of Rees. 43 Eliz. c. 10. 

RHANDIR, Was a part in the diviſion of Wales before 
the Conqueſt : Every townſhip comprehended four gavels, 
and every gavel had four rhandirs, and four houſes or te- 
nements conſtituted every rhandir. Taylor's Hift. Gavelk. 
. 69. 

: RIAL, From the Span. Reale, i. e. Royal Money, becauſe 
it is ſtamped with the King's effigies: Here in England, a 
Rial was a piece of gold coin, current for 105. in the reign 
of King Hen. 6. at which time there were half-rials paſ- 
ſing for 5 5. and quarter-rials, or rial farthings, going for 
25. 6d. In the beginning of Queen Elizabeth's reign, 

Iden rials were coined at 155. a piece; and 3 Fac. 1. 
there were roſe · rials of gold at 30 3. and ſpur- rials at 155. 
Lownds's Eſſay on Coins, pag. 338. 

RIBAUD, (Fr. Ribauld, Ribaldus) A rogue, vagrant, 
whoremonger, or perſon given to all manner of wicked- 
neſs: And there was a petition in N againſt 
ribauds and ſturdy rs. Ann. 50 Ed. 3. 

RICE, - To be exported from Carolina to other of 
Europe, c. Stat. 8 Geo. 2. cap. 19. Rice, to what du- 
ties liable on importation. 4 f V. & M.c.s. 3& 
4 Am, c. 5. concerning rice, how far confirmed, 3 Geo. 2. 
c. 28. See Plantations. | 

RICHMOND IN SURRY, Richmond old park ſettled 

on Queen Charlotte for life. 2 Geo. 3. c. 1. ; 

RICHMOND IN YORKSHIRE, Spiritual perſons in 
the archdeaconry of Richmond, ſhall not exact portions of 
the deceaſed's goods. 26 Hen. $. c. 15. 

RICHMOND AND LENOX, (Duke of) His leaſe of 
the aulnage of draperies provided for. 11 & 12 U. c. 20. 

ett, 2. 

8 RIDER-ROLL, Is a ſchedule or ſmall piece of parch- 
ment, often added to ſome part of a roll or record. 

- RIDGE WASHED KERSEY, Is Kerſey cloth made of 
fleece wool, waſhed only on the ſheep's back. See Stat. 
35 Eliz, cap. 10. 

RIDING ARMED, With dangerous and unuſual wea- 
pons, is an offence at Common law. 4 Inf. 160. By the 
Stat. 2 Ed. 2. cap. 3. None ſhall ride armed by night or 
day to the terror of the people; or come with force and arms 
before the King's juſtices, &c. during their office, upon 
pain to forfeit their armour, and ſuffer impriſonment at 
the King's pleaſure; and fine may be ſet upon them 
by the juſtices, by 10. Ric. 2 cap. 1. And no perſon 
car excuſe the going or _— armed in publick, by 
alledging that he wears armour for his defence againſt an 
aſſauſt but men may wear common arms according to 
their quality and the faſhion, and have attendants with 
them armed agreeable to their characters; alſo perſons 
may ride or go armed to take felons, ſuppreſs riots, execute 
the King's proceſs, &c. 3 Inft 162. 

RIDING-CLERK, Is one of the fix clerks in Chancery, 
who in his turn, for one year, keeps the controllment 
books of all grants that paſs the Great Seal. Blown. 

RIDINGS, Are the names of the parts ofiviſions of 
Yokſvire, which are three, viz. Eaft-riding, Meſi-Riding, 
and North-Riding, mentioned in the Stat. 22 H. 8. c. 5. 
And in indictments for offences in that county, the town 
and the riding muſt be expreſſed, Fc. Weſt's Symb. par. 
2. See Regiſtry of Deeds. The word riding is a corrup- 
tion from irithing. See Black, Com. 1 V. 116. 

RIENS ARREAR, A plea uſed in action of debt for 
arrearages of account, whereby the defendant alledges that 
there is no/bing in arrear. Book Entr. 

RIENS PASSE PER LE FAIT, Signifies that nothing 


paſſes by the deed ; and is the form of an exception taken | 


in ſome caſes to an action. Broke. 


RIENS PER DESCENT, Is the plea of an heir, where | 


he is ſued for his anceſtor's debt, and hath no land from 
him by deſcent, or aſſets in his hands. 3 Cro. 181. In an 
action of debt againſt the heir, who pleads riens per de- 
ſcent, judgment may be had r and when aſſets 
deſcend, a ſcire facias lies againſt the heir, c. 8 Rep. 134. 
RIER COU 5 TY, ( e eu from the Fr. arrear, 
i. e. poſterior.) Is oppoſed to full and open county ; and ap- 
pears to be ſome publick place, which the ſherif appoints 
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for receipt of the King's money, after the end of his coun. 


ty court. 2 Ed, 3. cap. 5.' Stat. Weſtm. 2. c. 38. Fl. 
ta, bb. 2. c. 6. 
RIFFLARE, (From the Sax. riefe, rapina) Is to take 
away any thing by force; from whence comes our Engliſh 
word rifle. Leg. Hen. 1. c. 55. 
RIFFLURA, A flight wound in the fleſh : It is men- 
tioned in Fleta, lib. 1. c. 4. 
RIGHT, (us) In general ſignification includes not 
only a right, for which a writ of right lies, but alſo 
any title or claim, either by virtue of a condition, 
mortgage, or the like, for which no action is given 
law, but only an entry. Co. on Lit, lib. 3. c. 8, / 
445. There is jus Pproprietatis, a right of propeny , 
Jus poſſaſionis, a right of poſſeſſion, and jus proprietati 
& prſſeſſionis, a right both of property and poſſeſſion ; 
and this was antiently called jus duplicatum For example, 
If a man be diſſeiſed of an acre of land, the diſſeiſce 
hath jus proprietatis, the diſſeiſor hath jus poſſeſſionis , 
and if the diſſeiſee releaſe to the diſſeiſor, he hath ju 
proprietatis & poſſeſſionis. Co. on Lit. lib. 3. ſect. 447. 
Jus e ſextuplex. 1. Jus recuperandi. 2. Intrandi, 3. 
Habendi. 4. Ketinendi, 5. Percipiendi. 6. Es poſſiden- 
di. Co. 8 Rep. Edward Altham's caſe. | 
Gilbert, Trea!, of Ten, 18. fays, That the diſſeiſor 
has only the naked poſſeſſion, becauſe the diſſeiſee may 
enter and evict him; but againſt all other perſons the 
diſſeiſor has right, and in this reſpect only can be ſaid to 
have the right of poſſeſſion; for in reſpect to the diſſeiſce 
he has no 7 1 at all. But when a deſcent is caſt, the 
heir of the diſſeiſor has jus poſſefſionis, becauſe the diſſciſee 
cannot enter upon his poſſeſſion, and evict him, but is 
put to his real aclion, becauſe the freehold is caſt upon 
the heir; and ſays, That the notions of the law do make 
this title to him, that there may be a perſon in being to 
do the feudal duties, to fill the poſſeſſion, and to anſwer 
the actions of all perſons whatever; and ſince it is the 
law that gives him this right, and obliges him to theſe 
duties, antecedent to any act of his own, it muſt defend 
ſuch poſſeſſion from the act of any other perſon what- 
ever, till ſuch poſſeſſion be evicted by judgment; which 
being alſo the act of law may deſtroy the heir's title. 
There are alſo a preſent and future right, a jus in rt, 
which may be granted to a ſtranger ; and what is called a 
naked right, or jus ad rem, an eſtate is turned to 
a right, on a diſcontinuance, &c. Co. Lit. 345. A right 
in writs and pleadings, is properly in one, when he is 
ouſted of the poſſeſſion of his s wh, by diſſeiſin or wrong, 
and hath remedy by entry, or action: But right doth 
alſo include an eſtate in eſſe in conveyances ; and therefore 


his right in the land to another, the whole eſtate in fee 
wy Wood's Inst. 115, 116. Sir Edward Coke tells us, 

hat of ſuch an high eſtimation is right, that the law 
preſerveth it from death and deſtruction ; trodden down it 
may be, but never trodden out : And there is ſuch an ex- 
tream enmity between an eſtate gained by wrong and an 
antient right, 2 the right cannot poſſibly incorporate it- 
ſelf with the eſtate gained by wrong. 1 Infe. 279. 8 Ke. 
105. 6 Rep. 70. A right may ſometimes tleep, tho 
it never dies; a long ion, exceeding the memory of 
man, will make a right; and if two perſons are in poſ- 
ſeſſion by divers titles, the law will adjudge the poſſeſſion 
in him that hath the right. Co. Lit. 478. 6 Litt. ill 
158. Where there is no remedy, there is preſumed to be 
no right by law. Yaugh. 38. No commands ſhall be 
made under the great or little Seal, to diſturb or delay 
common right. Stat. 2. Ed. 3. c. 8. See Reto. Se 
alſo Property, and 19 Vin. Abr. 230-233. 

RIGHT CLOSE, writ of. See Recto, and Black. Cm. 
2 V. gg. 3”. 195. f 

RIGHT CLOSE, writ of, (/ecundum conſuetudinen 
manerii) Is a writ which lies for the King's tenants in an- 
tient demeſne, and others of a ſimilar nature, to ti) the 
right of their lands and tenements in the court of the 


| excluſively. See Black. Com. 3 V. 195. 


RIGHT IN COURT. See Refus in Curia. 
RIGHTS AND LIBERTIES. The rights and liberties 


Charta, confirm 


of the Engliſh ſubject are ſecured (not granted) by M. 
al dy many ſubſequent ſtatutes, 25 


if tenant in fee · ſimple makes a leaſe and releaſe of all 
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ticularly by the act of the firſt of William and Mary, fot. 

2. c. 2. 186.) See moſt of dhe laws relative to this ſub- 

ect collected together with many obſervations, and an 

effay on the conftitution, in an octavo work, lately publiſh- 

ed, called Briniſb Liberties, being an enlargement of Care's 

Eegliſb Liberties. „ Forum 1 has; 
Rl 


GHTS AND LIBERTIES. The declaration of righes 


liberties againſt the conduct of King James I. ſets forth, 
_ he, by the aſſiſtance of divers evil counſellors, did 
endeavour to ſubvert the laws and liberties of this king- 
dom; by exerciſing a power of diſpenſing with, and ſuſ- 
ing of laws; by levying 'money for the uſe of the 
crown by pretence of prerogative, without conſent of par- 
lament ; by raifing and keeping a ſtanding army, in time 
of ; by violating the freedom of election of members 
—— in parliament; by violent proſecutions in the court 
of King's Bench; and cauſing partial and corrupt jurors to 
he returned on trials; 'excefiive bail to be taken; and ex- 
ceſſive fines to be impoſed ; alſo cruel puniſhments in- 
flicted, &c. All which were — oh tobe illegal, and in- 
inging upon the antient #1gb1s and liberties of the people, 
eg S M. g. 2.c. 2. (36.) adtog e 
RINE, (Sax. ryne) A water- courſe, or little ſtream, which 


riſes high with floods. 


A, A military girdle ; from the Sax. ring, i. e. 
annulus, eirtulus, becauſe it was girt round the middle: 
But according to Bra#on, ringa emm dicuntur quod renes 
circumdant, unde diciur accingere gladio. Bratt. hb. 1. c. 


8. 
RINGHEAD, An engine uſed in ſtretching of cloth. 43 
10. | CET TP 
RINGILDRE, A kind of bailiff or {eyeant ; and ſuch 


rbingyl ſignifies in Welch,” Chart. Hen. 5. | 
RIOT, ROUT AND UNLAWFUL ASSEMBLY, 


Riot, (riota and riottum, from the French riotte, quod non | 


folum rixam & jurgium fignificat, fed vinculum eriam, quo 
plura in unum, faſriculorum inſtar, colligantur,) Signifies the 
forcible doing of an unlaw ful thing by three, or more per- 
fons aſſembled together for that purpoſe. i eſt Symövl 
art 2. tit. [mditiments, Jet. 65. The difference be- 
tween a riot, rout and wrlawful aſſembly, ſee in Lamb. 
Eiren. lib. 2. cap. 5. Stat. 1 Mar. c. 12. and Kitchin 
19 who gives theſe examples of riots, the breach of in- 
cloſures; banks, conduits, parks, pounds, houſes, barns, 
the burning of ſtacks of corn, r. Lamb, ubi ſupra, 
mentions theſe, to beat a man, to enter upon a poſſeſſion 
forably. Cowell. | 

Holt Ch. J. in delivering the opinion of the court, ſaid, 
That the books are obſcure in the definition of riots, and 
that he took it, that it is not neceffary to ſay they al- 
ſembled for that purpoſe ; but there muſt be an unlaw- 
ful aſſembly ; w? as to what act will make a riot or 
treſpaſs, ſuch an act as will make a treſpaſs will make a 
_—_— Mad. 116. pl. 2. Trin. 6 Ann. B. R. The Queen 
v. Soley, | 

As if a number of men aſſemble with arms, in terrorem 
populi, tho no act is done, it is a riot. Hob. gi. If 

ree come out of an alehouſe, and go armed, it is a riot. 3 
1. 7. 1. Per Holt Ch. J. in delivering the opinion of the 
court. 11 Med. 116, 119. The een v. Soley. 
nt Howkins fays, A riot ſeems to be a tumul- 
twous diſturbance of the peace by three perſons, or more, 


| afſembling together of their own authority, with an intent 


mutually to aſſiſt one another againſt any who ſhall © 
poſe them, in the execution of ſome enterprize of f 
prwate nature, and aftetwards actually executing the fame 
ma viokent turbulent manner, to the terror of the people, 
the act intended was of itſelf lawful or mnilawfal 


: diſturbance of the peace by perſons aſſembling rogerher 
will 
them rioters, and actually making a motion to- 
ads the execution thereof: But by ſome books, the no- 
un of a riot is confined to ſuch aflemblies only, as are 
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"ly agrees with a riot, as be all the reſt of the above- 
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cept only in this, that it may be à compleat offence with- 
out the execution of the intended enterprize, it ſeems not 
8 ur- explication. Ha. Pl. C. 158. c. 
65. / 8. $4 Alon? ann h 
That an unlawftil aſſembly, according to the common 
opinion, is a diſturbance of the peace by perſons barely 
aſſembling together, wich an intention to do a thmg, 
which, if it was executed, would make chern rioters, but 
| neither actually executing it, nor making a motion to- 
ward the execution of it; but he ſays this ſeems to be 
much too narrow a' definition; for any meeting whatſo- 
ever of great numbers of people with ſuch cireumſtances 
of terror, as cannot but endanger the publick peace, and 
raiſe fears and jealouſtes among the King's ſubjerts, feers 
properly to be called an tfilawful aſſembly ; as where 
great numbers, complaining of # common grievance, meet 
together armed in a warlike manner, 'in-order to confult 
together concerning the moſt 'proper means for the reco- 
very of their intereſts ; for no one can foreſte what may 
” the event of ſuch an aſſembiy. Hawk,” PIC. 158. c. 
5. l 9. a 1 28 A Dein n be. vr # 
If @ man be in his honſe, and he hears that F. S. will 
come to his houſe to beat him, he may well make an a 
ſembly of people of his friends and neighibours to affift and 
aid him in ſafe keeping his pefſon. Per Fimenx Ch. J. Br. 
Riots, p. v. Eiter II j. Tn om” 

But if à man be menaced or threatened that if he comes 
to the market of B. or to . that be ſhall! be beat, he 
cannot make an aſſembly” of people to aſſiſt him to g9 
there, and this in ſafeguard of his perſon ; for he need 
not go there, and he may 1 ſyrery of the 
peace; but the houſe of a man is to him his caftle and 
| his defence, and where he properly ought to abide, Cr. 
= Riots, pl. 1. cites 21 H. 7. 39. Fr Fineus Ch. 
fuſtioe. ; 1 . | 2945 
Dali. Juft. cap. 13. cites S. P. Hawk, Pl. C. 15 
cap. 65. fed. 10. cites S. C. accordingly, and fays, That 
ſuch violent methods cannot but be attended with the 
danger of raiſing tumults and diſorders to the diſturbance 
of the public peace. Tho a man may ride with arms, 
yet he cannot take two with him to defend himſelf even 
tho his life is threatened ; for he is jn the protection 
of the law, which is ſaffictent far his defence. Per Hot? 
Ch. J. in delivering the opinion of the court. 11 1d. 
116, 117. pl. 2. Trin. 6 Am. B. R. The Queen v. 
Soley. | 

If a number of people aſſemble together in a lawful 
manner, and upon a lawful occaſion, as for electing a 
mayor (as it was in this cafe) or the like, and during 
the aſſembly a fudden affray happens, this will not make 
it a riot ab initiv; but it is only a common affray. 
La. Raym. 965. Trin. 2 Aan. Grampound Corporation's 
cafe. 
If a number of people aſſemble in a riotous manner to 
do an unlawful act, and a perſon, who was upon the 
place before upon a lawful occaſion, and not privy to 
their firſt defign, comes and joins himſelf with them, he 
will be guilty of a riot equally with the reſt, Per Holz 
Ch. J. to which Powell J. ſeemed to agree. Li. Raym, Rep. 
965. Tin. 2 Ann, Grampound Corporation's caſe, 
Holt Ch. J. thought an aſſembly might meet together 
with ſuch circumſtances of terror as to be a riot, 2 Salk. 
594, 595. pl. 4. Trin. 6 Am. in the caſe of The Queen v. 
Soley & aP. * 
If feveral are aſſembled lawfully without any ill intent, 
and an affray happens, none are guilty but ſuch as act; 
but if the aſſembly was originally unlawful, the act of 
one is imputable to all. Per Holt Ch. J. 2 Salk. 595. 
6 Ann. at nifi prius in Middleſex. The B v. Ellis. 
- It ſeems agreed, that a number of perſons, being met 
together at a fair, or market, or church-ale, or any other 
lawful and innocent occaſion, happen on a ſudden quar- 
rel to fall together by the ears, are not guilty of a 
riot, but of a ſudden affray only, of which none are guil- 
ty, but thoſe who actually engage in it; becauſe the de- 

of their meeting was innocent and lawful, and the 
3 breach of the peace happened unexpectedly 
without any previous intention concerning it, yet it is 
faid, that if any perſons innocently aſſembled together, do 
upon a diſpute happening to ariſe among them, 

9 1 from 


R I O 


form themſelves into parties, with promiſe of mutual 
aſſiſtance, | and then make affray, they are guilty of a 
riot, becauſe upon their confederating together with an 
intention to break the peace, they may as properly be ſaid 
to be aſſembled; together for that purpoſe from the time 
of ſuch. confederacy, as if their firſt coming together had 
been on ſuch a. deſign ; however, it ſeems. clear, that if 
in an aſſembly of perſons met together on any lawful 
occaſion whatſoever, a ſudden propoſal ſhould be ſtarted. 
of going together in a body to pull down a houſe or in- 
cloſure, or to do any other act of violence, to the diſ- 
turbance of the publick peace, and ſuch motion be agreed 
to and executed accordingly, the perſons concerned can- 
not but be rioters, becauſe their aſſociating . themſelves 
together for ſuch a new purpoſe is no way extenuated by 
their having met at firſt. upon another. Hawk. Pl. C. 
156, 187. c. 65./.3. 4 ft 
A A mayor and alderman of a town making a riot, are 
puniſhable in their natural capacities; but where they 
have countenanced dangerous riots within their precinQs, 
their liberties have been ſeized, or the corporation fined. 
3 Cro. 252. ' Dalt. 204, 326. Women may be puniſhed 
as rioters; but infants under the age of fourteen years, 
are not puniſhable, Dali. 325. od Inſt. 429. By 
the Common law, riots are puniſned by fine and impri- 
ſonment; and if enormous, by pillory: And by ſtatute, 
Juſtices of the peace have power to reſtrain rioters, c. to 
arreſt and impriſom them, and cauſe them to be duly pu- 
niſhed. 34 Ed. Fa c. 1. As ſoon as the ſheriff and other 
the 5 s miniſters hear of a riot, 7 other N 
again peace, they with the power of the county ſhal 
apprehend ſuch offenders, and 3 in priſon until de- 
hvered by law. 27 K. 2. c. 8. And two or more juſtices 
of the peace, dwelling near the place where ſuch offences 
be committed, together with the ſheriff or under- 
ſheriff of the county, ſhall by the power of the county, 
if need be, ſuppreſs riots, routs, &c. arreſt the offenders, 
and record what ſhall be done in their preſence; by which 
record the offenders ſhall ſtand convicted, as by Sat. 15. 
R. 2. in caſe of forcible entries; and if offenders are de- 
parted, the ſaid juſtices, &c. ſhall within a month after 
make enquiry thereof, and hear and determine the ſame; 
and if the truth cannot be found, then within a further 
month the juſtices and ſheriffs are to certify to the King 
and council, Sc. on default whereof, the juſtices, &c. ſhall 
forfeit 100 J. 13 H. 4. c. 7. 

Theſe ſtatutes are underſtood of great and notorious 

riots: And the record of the riot within the view of the 
juſtices, by whom it is recorded, is ſuch a conviction as 
cannot be traverſed, the parties being concluded thereby; 
but they may take advantage of the inſufficiency of the 
record, if the juſtices have not purſued the ſtatute, c. 
It is ſaid that the offenders being convicted upon the re- 
cord of their offence, in the preſence of 1 ought 
to be ſent immediately to gaol, till they pay a fine aſſeſſed 
by the fame juſtices ; which fine is to be eſtreated into 
the Exchequer ; or the juſtices may record ſuch riot, and 
commit the offenders, and after certify the record into 
B. K. or to the aſſiſes or ſeſſions : If the offenders are gone, 
then the juſtices ſhall inquire by a jury ;. and the riot be- 
ing found, they are to make a record of it, and fine them, 
or receive their traverſe, to be ſent by the juſtices to the 
next quarter-ſeſſions, or into the King's Bench, to be tried 
according to law. Dalt. 200, 201, 202. 

It hath been adjudged, that where rioters are convicted 
upon the view of two juſtices, the ſheriff muſt be a party 
to the inquiſition on the Stat. 13 H. 4. But if they diſ- 
perſe themſelves before conviction, the ſheriff need not be 
a party ; for in ſuch caſe the two juſtices may make the 
inquiſition without him; and this is pro Domino Rege : 
And if the juſtices neglect to make an inquiſition within a 
month after the riot, they are liable to the penalty for 
not doing it within that time; but the lapſe of the month 
doth not determine their authority to make an inquiſition 
afterwards. 2 Salk. 592. 

Rioters convicted on view of two juſtices, and of the 
ſhenff of the county, are to be fined by the two juſtices 
and the ſheriff; and if the ſheriff do not join in ſetting 
the fine, it is error; for the ſtatute requires that he ſhould 


de joined with the juſtices in the whole proceedings. 
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| Raym. 386: 13 H.4.c.7. By the 2 H. 5.c. 8. If the 
juſtices make default in (inquiring of a riot; at the in- 
ſtance of the party grieved, the King's commiſſion ſhall 
be iſſued to inquire, by ſufficient: and indifferent men of 
the county: at the diſcretion of the Chancellor; and the 
corofiers ſhall make the panel of inqueſt upon the aid 


commiſſion; Which is returnable into the chancery, c. 


impriſonment... | 5 oi. 

The Lord Chancellor, having knowledge of a riot; may 
ſend the King's writ to the juſtices of peace, and to the 
ſheriff of the county, &c, requiring them to put the ſta- 
tute in execution; and the Chancellor, upon complaint 
made, that a dangerous riotet is fled into places unknown, 
and on ſuggeſtion under the ſeals of two juſtices of peace 
and the ſheriff, that the common fame runneth in the 
county of the riot, may award a copias againſt the party, 
returnable in Chancery upon a certain day, and afterwards 
a writ of proclamation returpable in the Kimg's Ben, 
&c. 2 Hen. 5. c. 9. 8 Hen. 6. c. 14. 

If one juſtice of peace hath notice of a riot, he muſt en- 
deavour to remove it, and may bind the rioters to their 
Er behaviour; and if they have no ſureties, or refuſe to 

bound, he may commit them to priſon. 13 Hen. 4. c.) 
Med. Inſt. 368. Where riots are committed, the ſheriff, 
upon a precept directed to him, is to return twenty-four 
perſons dwelling within the county to inquire thereof, 
Sc. 19 Hen. 7. c. 13. The Stat. 1 Geo. 1. ff. 2. 4. f. 
enacts, That if any perſons, to the number of twelve or 
more, unlawfully and riotouſly aſſembled againſt the peace, 
being required by a juſtice of peace, ſheriff, — 
mayor, or other head officer of any town, c. by procla- 
mation in the King's name, to diſperſe themſelves, ſhall 


— 


continue together an hour afterwards, they ſhall be guilty 
of felony without benefit of clergy ; and perſons thus al- 


ſembled and continuing, are to be apprehended and ca- 


ried before a juſtice of peace, Ic. And if in reſiſtance, 


the rioters are killed, the perſons concerned in it ſhall be 
indemnified: Perſons by force hindering the proclams- 
tion, it ſhall be adjudged felony ; and the offenders ne- 
vertheleſs guilty,” if they do not diſperſe, &c. Rioters 
demoliſhing any. church, chapel, or dwelling-houſe, are 
guilty of felony ; and inhabitants of towns and hundreds 
are to yield damages for rebuilding or reparation, to be 
levied and paid in ſuch manner as money recovered againſt 
the hundred, by perſons robbed on the highway, c. 
Proſecutions on this act are to be commenced within ore 
year after the offence : And this is the ſevereſt ſtatute that 
hath been made againſt rioters, but it being wholly in the 
affirmative, it doth not take away any authority in the 
ſuppreſſing a riot by Common law, or by other ſtatutes. 
Wood's Inft. 430. See Rebellious Aſſembly, and Black. Cn. 
4 V. 125, 142, 143, 146, 433. 


A record of a riot on view. 


* it remembered, That on the day, &c. in tht fif 
| year of the reign of our Sovereign Lord George ht 
Third, now King of Great Britain, &c. Je A. B un 
C. D. Efquires, two of 1be juſtices of our ſaid Lord gy Ks 
aſſigned to keep the peace in the county of, &c. aforeſaid, 
and E. F. Eſquire, then feriff of the ſaid county, upon lle 
complaint and humble ſufplication of L. B. , &c. in the 
| county aforeſaid, in our own proper perſons went to ibe mat 
fion-bouſe of the ſaid L. B. in the pariſb, &c. in ibe coun!) 
aforeſaid; and then and there we ſaw G. H. of, &c. and 
J. K. and L. M. of, &c. in the county aforeſaid, and alle 
malefafors and diſturbers of the peace of our ſaid Lin ite 
King, o us unknown, to the numler of froe per ſons, 4 med 
with ſwords, faves, &c. unlawfully and riotouſy aſſenb 

at the ſaia houſe, threatening great damages 10 the ſaid L. B. 
to the diſturbance of the peace of the ſaid Lord the King, and 
terror of his people, againft the form of the. flatuie, &c. 
And therefore we the ſaid A. B. and C. D. then aud ther 
cauſed the ſaid G. H. J. K. and L. M. to be arreſted, p 
carried to the next gaol of our ſaid Lord the King 

county aforeſaid, by our view and record being convid 1 
the unlawful aſſembiy, tumult and riot aforeſaid, tber 


remain until they have made fine and ranſom to our ſaid * 


and by this ſtatute; heinous rioters are to ſuffer one year's 
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he King for the ſame. In witneſs whereof wwe have fet our 
feats to 1455 our preſent record, dated at; &c. aforeſaid, the 


* of an inquifition of a riot. 


th'ton; fl. N inquifition for our Sovereign Lord the 
” ; A 3 at, &c. in the county afore- 
ſaid, the day and year of the reign, &c. on the oath of A. B. 
C. D. E. F. G. H. &c. (the jury) honeſt and lawful 
men of the ſaid county, before T. D. and J. B. Eſguires, two 
juſtices of our ſaid Sovereign Lord the King, aſſigned to keep 
the peace in the ſaid county, &c. Which ſaid jurors upon 
their oath aforeſaid ſay, that J. K. of, &c. L. M. N. O. 
&c. and other malefactors and difturbers of the peace of our 
ſaid Lord the King, to the ſaid jurors unknown, on the day 
of, &c. laſt paſt, with force and arms, that is to ſay, with 
. flaves, &c. and other offenſive weapons, into the 
meſſuage of T. W. in the pariſh, &c. aforeſaid, in the 
ſaid county, between the bours, &c. of the Jame day, unlaw- 
fully and riotouſly entered, and him the ſaid T. W. aſſaulted, 
beat and wounded, to the great diſturbance of the peace of 
our ſaid Lord the King, and terror of bis people; and againſt 
the form of the ſtatue in ſuch caſe made and provided. 


An indiftment for a riot. 


HE jurors, &c. do preſent, That J. K. late of, &c. 
T in the county f, &c. aforeſaid, yeoman L. M. late of, 
&c. and N. O. late of, &c. on the day, &c. in the year of the 
reign, &c. at, &c. with force and arms, &c. did riotouſly 
and unlawfully meet and aſſemble themſelves together, to 
difturb the peace of our ſaid Lord the now King , and being 
fo aſſembled and met together, did then and there make an 
aſſault upon one L. B. then being in the peace of God and of 
our ſaid Sovereign Lord the Ning; and then and there beat, 
wounded and evilly treated the foil L. B. and other injuries 
did ts him, to the great damage of the ſaid L. B. and againſt 
the peace of our ſaid Lord the King, bis crown and dignity, 
and alſo againſt the form of the ſtatute, &c. 


RIPARIA, (from ripa, a bank of a river) Is a water 
running between the banks. Magn. Chart. c. 5. Weftm. 
2. c. 4). 2 Inſt. 478. a 

RIPIERS, (riparii, a fiſcella, qua in devebendis piſcibus 
utunter, Anglice a rip) Are thoſe that bring fiſh from the 
ſea-coaſt to the inner parts of the land. Camb. Britan. 


234. | 

RIPPERS, Reapers or cutters down of corn; and rip- 
towel was a gratuity or reward given to cuſtomary tenants 
when they had reaped their lord's corn. Cowell. 

RIVAGIUM, (rivage or riverage) A duty paid to the 

ing on ſome rivers for the paſſage of boats or veſſels. 
—NQureti fint ab omni laſtagio, tallagio, paſſa io, rivagio, c. 
Placit. temp. Ed. 1. 

RIVEARE, To have the liberty of a river for fiſhing 
and fowling. Pat. 2 Ed. 1. 

VERS. By the ſtatute of Meſtim. 2. c. 47. The King 
— you commiſſion to perſons to take care of rivers, 
fiſhery therein : And the Lord Mayor of London 
is to have the conſervation in breaches and ground over- 
flown as far as the water ebbs and flows in the river 
Thames. 4 Hen. 7. c. 15. Perſons annoying the river 
Thames, making ſhelves there, caſting dung therein, or 
taking away ſtakes, boards, timber-work, &c. off the 
banks, incur a forfeiture of 5 J. Stat. 27 Hen. 8. c. 18. 

uſſioners were appointed to prevent exactions of the 
occupiers of locks, wears, c. upon the river Thames 
veſtward from the city of London to Cricklade in the county 
of Milte, and for aſcertaining the rates of water carri 
on the faid river, (fc. by Stat. 6 & 7 V. 3. And thi 
ſtatute is revived with authority for the commiſſioners to 
make orders and conſtitutions, to be obſerved under pe- 
nalties, Cc. 3 Geo. 2. c. 11. | | 

As to annoyances; in rivers, either poſitively, by actual 
obſtructions, or negatively, by want of reparations, the 
perſons ſo obſtructing, or ſuch individuals as are bound to 


"TD 


{ ks "9 
R O B 


1 


houſes, or any Nuice or lock on any navagable river; is made 
felony to be, puniſnhed with tranſportation for ſeven years. 
And rh 2. c. 20. 1 fluices upon tivers is 
made felony without benefit o ck „and the offence 
may be tried as well in an adjacent county, as inthat 
where the fact is committed. , . _ , 
RIVERS MADE NAVIGABLE. The river Wye is 
declared a free and common river, for the carrying of 
goods and paſſengers, with power to truſtees to make it 
navigable, and ordaining toll or torinage duties to- be 
paid for carriage of goods, &c: by the Stat 5 & 8 W. z. 
c. 14. Duties and impoſitions are granted to recover and 
preſerve the navigation of the river Der, by 1 & 12 W. 
3. And the river Derwent is made navigable by Stat. 1. 
Ann. $o of many other rivers: Vide 13 Geo. 1. c. 34. 
If perſons break down a lock, or other wotks on any na- 
vigable river, it is felony ; and drawing up floodgates 
made for preſerving the navigation of rivers, &c. 
be ſent to the houſe of correction for a month. 8 Geo. 2. 
c. 20. Perſons may juſtify the going of their ſervants or 
horſes upon the banks of navigable rivers, for towing of 
barges, Sc. to whomſoever the right of the ſoil belongs. 
1 Ld. Raym. 725. | | 
ROBA, A robe, chat or garment ; and thoſe who robas 
accipiebant of another, are accounted of his family. Wal- 
ſingh. 267. | 
ROBBERS: During the middle ages the highways were 
ſo much infeſted with handitti, that it was nec for 
travellers to form themſelves into companies or caravans, 
that they might be fafe from the aſſaults of robbers. 
Bouquet Recueil des Hift. Vol. J. 515. They became fo 
frequent and audacious, that the authority of the civil 
magiſtrate was unable to repreſs them. The eccleſiaſtical 
juriſdiction was called in to aid it, councils were held 
with great ſolemnity, the bodies of the ſaints were brought 
thither, and in preſence of their ſacred reliques, anathemas 
were denounced againſt robbers, and other violators of 
the publick peace. Id. Vol. 10. 360, 431, 536. Robert. 
Hift. Emp. C. V. 1 V. 229, 330. | 
ROBBERY, ( Robaria) Is a felonious taking away of 
another man's goods from his perſon or in his preſence 
againſt his will, putting him in fear, and of purpoſe to 
ſteal the ſame. Meß. Symbol. part 2. tit. Indittments, ſeft. 
60. And this offence was called robbery, either becauſe 
they bereaved the true man of ſome of his robes or gar- 
ments, or becauſe his money or goods were. taken out of 
ſome part of his garment or robe about his perſon. Co. 3 
Inſt. cap. 16. This is ſometimes called violent theft. Weſt. 
Symbol. ibid. which is felony of two-pence. Kitcbin, fol. 
16. and 22 Lib. aff. 39. See Skene de verborum fignif-. 
verb. Reif. and Cromp. Juſtice of Peace, fol. 30. 
Robbery is a felony by the Common law, committed 
by a violent aſſault upon the perſon of another, by put- 
ting him in fear, and taking from his perſon his money, 
or other goods of any value whatſoever. 3 Inft. 68. c. 
16. | 


1. What is or amounts to a robbery In reſpecbef the man- 
ner, or perſon from whom any thing 1s taken. 

2. Of raifing hue and cry, and what kind of robbery it 
muſt be, to make the hundred chargeable. 

Fay is 10 bring the aftion, and of the previous fleps 
requiſite. | 

* At what time the action is to be brought ; what evi- 
dence is neceſſary, and what ſhall excuſe the bundred. 

5. Of levying the money, on the bundredors. 


1. What is or amounts to a robbery in reſpef of the man- 
ner, or perſon from whom any thing is taken. 
circumſtance of putting one in fear makes the 

difference between a robber and a cut-purſe ; both take 
it from the perſon, but this takes it clam & ſecrete. with- 
out aſſault or putting in fear, and the robber by violent 


tepair and cleanſe them, or (in default of theſe lat) the 


aſſault and putting in fear. 3 Inſt. 68. cap. 16. 
Wherever 
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Wherever a perſon aſſaults another, with ſuch circum- 
ſtances of terror as to put him into fear, and cauſes him, 
by reaſon of ſuch fear, to part with his money, the ta- 
king thereof is adjudged robbery, whether there were any 
weapon drawn or not, or whether the perſon aſſaulted 
delivered his money upon the other's command, or after- 
wards gave it to him upon his ceaſing to uſe force, and 
begging an alms ; for he was put into fear by his aſſault, 
and gives him his money to get rid of him. Hawk. Pl. 
C. 96, 97. cap. 34. /eft. g. x 1 
ln the caſe of Mac daniel and others, at the Old Bailey 
ſeſſions in December 1755, Mr. Juſtice Foſter was of opi- 
nion, that if a man attacked by an highwayman and rob- 
bed, previous to the robbery reſiſts, and is overpowered, 
without being under any fear at all, it is not the teſs rob- 
bery upon that account. Toft. 1 28. | 

The words of the inditment, violenter & felonice 
cepit, muſt be underſtood that there is an actual taking 
in deed, and a taking in law, and that may be when a 
thief receives, Ec. For example: If thieves rob a true 
man, and finding but little about him, take it, this is an 
actual taking; and by means of death compel him to 
ſwear upon a bock to Fetch them a greater ſum, which he 
does and delivers it to them, which they receive, this is a 
taking in law by them, and adjudged robbery ; for fear 
made him to take the oath, and the oath and fear con- 
tinuing, made him bring the money, which amounts to 
a taking in law; and in this caſe there needs no ſpecial 
indictment, but the general indictment ( Quod violenter 
& felonice cepit) is ſufficient. And ſo it is, if at the firſt 
the true man for fear delivers his purſe, &c. to the thief. 
3 Inft. 68. cap. 16. 

See Hawk. P. C. 96. c. 34. J. 4. The thief muſt be 
in poſſeſſion of the thing ſtolen, or otherwiſe he is not 

tity of robbery. 3 inf. 69. c. 16. S. P. Hawk. Pl. 
4 96. c. 34. eck. 6. But though he is not guilty of rob- 
bery, he is highly puniſhable by fine and impriſonment, 
Sc. for fo enormous a breach of the peace. See infra. 

The words of the indictment are (a perſona) &c. If 


the true man, ſeeking to eſcape for the ſafeguard of his 


money, caſts it into a buſh, which the thief perceiving, 
takes it: This is a taking in law from the perſon, be- 
cauſe it is done at one time. 3 Iaſt. 69. cap. 16. S. P. 
And ſo if he drives my cattle in my preſence out of my 
paſture, or takes my hat which fell from my head, he 
may be indicted as having taken things from my perſon. 
Hawk. Pl. C. 96. cap. 34. ſet. 8. See alſo 3 Inft. 69. 
cap. 16. And. 116. pl. 161. Sty. 156. | 

In fome cafes, a man may be ſaid to rob me, where 
in truth he never actually had any of my goods in his 
- poſſeſſion , as where | am robbed by ſeveral in one gang, 
and one of them takes my money, in which caſe, in judg- 
ment of law, every one of the company ſhall be ſaid to 
take it, in reſpe& of that encouragement which they 
give to another thro' the hopes of mutual aſſiſtance in 
their enterprize : Nay, though they miſs of their firſt 
intended prize, and one of t afterwards rides from 
the reſt, and robs a third perſon in the ſame highway, 
without their knowledge, out of their view, and then 
returns to them, all are guilty of robbery ; for they came 
together with an intent to rob, and to aſſiſt one another 
in ſo doing. Hawk. Pl. C. 96. cap. 34 Ject. 7. 

If a carrier's man or ſon confpire- to rob him, and do 
it accordingly, the carrier not being privy to it, he may 
ſue the hundred on the ſtature of nion; but the con- 
ſpiracy may be given in evidence in mitigation of da- 
mages; per Roll Ch. J. Style 427. Mich. 1654. Mat- 
thew v. The bundred Godalmin. 

if a man ſervant be robbed of his maſter's goods in 
his maſter's fight, this ſhall be taken for a robbing of 
the maſter. Style 156. Micb. 1649. per Roll Ch. J. in 
Wright's caſe. 

Taking cattle from A. which he is driving on the high- 
way, is a taking from his perſon, and fo a robbery ; per 
Powel N vod non uit negatum. 2 Salk. 641. Green 
v. Goddard. c 

An attempt to rob is made felony with benefit of cler · 
gy, by 7 Geo. 2. c. 21. 


R 0 B 


2. Of raifng hae aud cry, and what kind of robbery ii 
mult be, to make the biindred chargeable. yoo 


The levying of hue and cry is injoined by ſeveral atts 
of parliament, and to this purpoſe it is enacted by Mam. 
1. cap. 9g. That all be and apparelled at the 
* — the ſheriff, to purſue and arreſt felons.” 

| ome imagined that hue and cry was 7 
ed on this ſtatute"; yet Lord Coke ſays, That it —_ 
long before, as appears even by this ſtatute, which, in- 
ſtead of introducing a new law, inforces obedience to that 
— was founded on the ancient laws of the realm. 2. 

d'T7T. 1 | 

By the ſtatute of 4 Ed. 1. De officio coronatoris, hue 
and cry ſhall be levied for all murders, burglaries, men 
flain, or in to be ſlain, as other where is uſed in Eng. 
land; and all ſhall follow the hue and ſteps as near as they 
can 


By the ſtatute of Minton, or 13 Ed. 1. /t. 2. c. 1. it 
is enacted, © That from thenceforth every country ſhall 
be ſo well kept, that immediately upon robberies and 
felonies committed freſh ſuit ſhall be made from town to 
town, and from countty to country.” And cap. 2. of 
the ſaid ſtatute, if the country will not anſwer for the 
bodies of ſuch offenders, the pcople, dwelling in the coun 
try, ſhall be anſwerable for the robberies done, and alſo 
the damages : And if the robbery be done within the di- 
viſion of two hundreds, both the hundreds, and the 
franchiſes within thern, ſhall be anſwerable. 

The ſtatute of Fimron gives the action againſt the hun- 
dred ; but by ſubſequent ſtatutes, ſuch as 27 Elix. cap. 
13. 8 Gey. 2. rap. 16. Several alterations and addi- 
tions have been made therein. . 

It ſeems to be admitted, that no kind of robbery will 
make the hundred liable, but that which is done openly, 
and with force and violence ; and that therefore the pri- 
vate ſtealing, or taking any thing from the party, does not 
come within the ſtatutes which make the hundred liable, 
becauſe the hundred is not liable in not preventing the 
robbery, but becauſe they did not apprehend the robbers, 
which in private felonies, and of which they had no no- 
tice, it would be difficalt, if not impoſſible, for them to 
do. 7 Co. 6, 7. 2 Salk. 614. 

Alſo it hath been adjudged, and is admitted in all the 
books which ſpeak of this matter, that a robbery in a 
houſe, whether it be by day or by night, does not make 
the hundred liable: The reaſons whereof are, that every 
man's houſe is in law eſteemed his caſtle, which he him- 
ſelf is obliged to defend, and into which no man can en- 
ter, to ſee what is doing there, without his leave; alſo 
being done in a houſe, the inhabitants of the hundred 
cannot be perſumed to have notice of it, ſo as to be able 
to apprehend the offenders. 7 Co. 6. 3. Sendil's caſe. 

But if a perſon be aſſaulted in the highway, and car- 
.ried into a houſe, and there robbed, it ſeems the hun- 
dred ſhall be liable ; for otherwiſe the proviſion made 
by the ſtatute would be eluded. 1 Sid. 263. and ſee 1 
Salk. 614. Fareſl. 157. Alſo it does not ſeem neceſlary, 
that the robbery ſhould be committed in the highway, nor 
alledged to have been ſo by the plaintiff in his declata- 
tion. Fareſl. 159. It may be in a private way, or be in a 
coppice ; and in both cafes the hundred ſhall be charge- 
able. 2 Salk. 614. and wide Carth. 7x. 3 Mod. 258. 
1 Show. 60. Comb, 150. S. C. adjudged between Young 
and the inhabitants of the hundred of Tol/comb. 

The robbers ought to be taken in 40 days, to excuſe 
the hundred. In 3 Lev. 320. it is ſaid, that upon fear 
of the parliament roll it appears, that the ſtatute of M in- 
ton gives only forty days to the country, and that the ſta- 
tute 28 Ed. 3. is but a confirmation thereof; and accor- 
dingly it was adjudged, where the plaintiff brought an 
action on the ſtatute of Hinton, and declared that he was 
robbed, and none of the robbers taken within forty days, 
according to the ſaid ſtatute ; and with this the modern 


precedents agree, as Raſt. Ent. 406. Co. Ent. 351. Hern. 

| 215. Theſ. Brev. 141. 2 Sal. 376. : 
Nevertheleſs the inhabitants ſhall make freſh ſuit and 
purſuit after the offenders. * 


k 


It is clearly agreed, that for a robbery committed in 
the night the * — is not chargeable, becauſe they can- 
not be preſumed to have notice thereof, ſo as to be able 
to apprehend the robbers. 7 Co. 6 5. Milborne's caſe. 
J 6 
But yet it is not neceſſary that the robbery ſhould be 
committed after ſun-riſe, and before ſun-ſet, and that 
therefore if there be as much day-light at oy time that 
a man's countenance might be diſcerned there J. though 
it be before ſun-riſe or after ſuh- ſet, the hundred ſhall 
be liable. 5 Co. 6. a. Aſppol.'s caſe. Cro. Fac. 106. 
1 And. 158. 1 Leon. 57. Savil. 33. vide Curtb. 71. 
Comb. 150. 3 Mod. 258. 1 Show, 60, S. P. admitted. 
Alſo it hath been held, that if robbers drive or oblige 
the waggoner to drive his waggon from the highway by 
day, but do not rob or take any thing till night, that yet 


this is a robbery in the day-time fo as to charge the hun- 


dred. Sid. 263. Fareſl, 159. Alſo ſee Hutton 125. 

Plaintiff 8 travelling 1 the highway in the hundred 
of A. where he was ſet upon and carried into the hundred 
of B. and robbed in a copſe in the highway of this hun- 
dred; it was adjudged that the hundred of B. ſhould be 
liable. 2 Salk. 614, 615. Fareſl. 157. S. C. Cowper v. 
The Hundred of . Baſing ſtoke. 5 

By the 27 Eliz. cap. 13. par. 2. it is enacted, That the 
inhabitants and reſiants of every hundred (with the franchi- 
ſes within the precinct thereof,) wherein negligence, fault 
or defect of purſuit and freſh ſuit after hue and cry made 
ſhall happen to be, ſhall anſwer and ſatisfy the one moiety 
of all ſuch money and damages, as ſhall be recovered 
againſt the hundred, with the franchiſes therein, in which 
any robbery or felony ſhall be committed, to be recovered 
by action of debt, &c. by and in the name of the clerk 
of the peace for the time being, of or in every ſuch 
county, and recovery by the party or parties robbed ſhall 
be, without naming the chriſtian name or ſurname of the 
ſaid clerk of the peace; which moiety ſo recovered ſhall 
be to the uſe of the inhabitants of the hundred where any 
ſuch robbery, &c. ſhall be committed.” 


3. Who is to bring the action, and of the previous 
Reps, requifite. 


If a ſervant be robbed in the abſence of his maſter, 
of his maſter's money, it is clear that the maſter may 
maintain an action for it againſt the hundred, but then 
the ſervant muſt make oath that he knew not any of the 
robbers. Cro. Car. 37. Raymond v. Hundred of Oking, 
adjudged. Alſo the ſervant being robbed in his maſter's 
abſence, may himſelf maintain an action againſt the 
hundred, and may declare that he was poſſeſſed ut de bonis 
ſuis propriis, Sc. And though the jury find that he was 
robbed of his maſter's money, yet ſhall he recover ; for 


the ſervant is poſſeſſed ut de bonis fuis propriis, againſt 


all, and in reſpect of all, but him that hath the v 
2 Salk, 613-4. 4 Med. 303. Comb. 263. 8. C. 05 
The Hundred of Bradley, S. C. 1 Sid. 45. 

If a ſervant be robbed in the preſence of the maſter, 
the maſter muſt ſue; and the oath of the maſter is 
ſuſicient, 2 Salk, 613. per cur.” Carth. 147. 

There muſt be an oath, vide Carth. 145. 2 Salk. 
613.7 1 Show. 94. 3 Med. 287. S. C. Aficemb v. 
The bundred of Eithorn : and vide infra. 2 

If 4. and B. travelling together are robbed of a ſum 
of money, to which they are both jointly intitled, they 
may both join in action againſt the hundred; ſecus 
ow had ſeparate and diſtinct intereſts. Dyer 370. 4. 
* 59. | & Ws 

By ſtatute 2) Eliz. cap. 13 par. 11. it is enacted, 

Uno perſon that ſhall happen to be robbed ſhall main- 


right. 
mbs v. 


tain any action, or take any benefit of the ſtatures which 


* the hundred liable, except the perſon io robbed 
lb uith as much convenient ſpeed as may be, give 
once of the robbery ſo committed unto ſome of the in- 
he ants of ſome town, village or hamlet, near unto 
g re where any ſuch robbery ſhall be committed. 
Wor” conſtruction of this clauſe of the ſtatute it hath 
Tha „ h 
U a perſon be robbed in a highway in diviſis 
fact bare, he need not give rotice to the inhabitants of 
ch hundred, but notice to either of them is ſufficienr. 


nor the hundred be excuſed. 


ſhall firſt 


4. At wbat time the aftion'is to be 


Lat ac Rot abs » os g ; "4 3 24 
Cro. Jac. 615. Foſter v. The hundred of Speckmr and [de® 
worth, adjudged, vide alſo, Cro. Car. 41, 379. 1 Show: 
c 1 an 

It hath been reſolved, that though the notice given he 
five miles from the place where the robbery was commit- 
ted, that it is ſufficient ; the reaſon whereof is, becauſe 


| that the party; who is a ſtranger to the country, cannot 


have conuzance of the neareſt place or town, March 11. 
Sir Jobn Compton's caſe; which vide, arid ſee alſo 2 Leon. 
82. 1 3 

Alſo if the party robbed give notice with as much con- 
venient ſpeed as may be, though he be otherwiſe remiſs 
in not purſuing the robbers, or refuſes to lend his horſe 
for that purpoſe, yet he ſhall not loſe his action for this, 
March 11, 2 Leon. 82. 
S. P. agreed per. cur. a ee e 

Now by the 8 Geo. 2. cap, 16. ſe. 1. it is further 
enacted, That no perſon ſhall maintain any action 
againſt the hundred, unleſs he ſhall, beſides the notice 
already required by the laſt ſtatute, with as much conve- 
nient ſpeed as may be, after any robbery committed, give 
notice thereof to one of the conſtables of the hundred, 
or to ſome conſtable, borſholder, headborough or tith- 
ing-man of ſome town, pariſh, village, hamlet or tithing, 
near unto the place where ſuch robbery ſhall happen, or 
ſhall leave notice in writing of ſuch robbery at the dwel- 
ling houſe of ſuch conſtable, Sc. deſcribing ſo far as 

e nature and circumſtances of the caſe will admit, the 
felon, arid the time and place of the robbery, and alſo 
ſhall, within the ſpace of twenty days next aſter the rob- 
bery committed, cauſe publick notice to be given thereof 


in the London Gazette, therein likewiſe deſcribing, ſo far 


as the nature and circumſtarices of the caſe will admit, 
the felon, and the time and place of ſuch robbery, toge- 
ther with the goods and effects, whereof he was robbed.” 

By the 2) Eliz. c. i3 par. i i. it is enacted, © That 
the party robbed ſhall not have any action, except he 
within twenty days next before ſuch action to 
be brought, be examined upon his corporal oath, before 
ſome juſtice of the peace of the county where the robbery _ 
was committed; whether he knows the parties that com- 
mitted the robbery, or any of them; and if upon exa- 
mination, it be confeſſed, that he knows the parties, ot 
any of them, that then he ſhall, before the action be 
commenced, enter into ſufficient bond by recognizance 
before the aid juſtice, effectually to proſecute the ſame 
perſon and perſons.” bb 

In the conſtruction of this clauſ: of the ſtatute, the fol- 
lowing points have been holden ; * | 

That if the party does not know the robbers at the time 
of the robbery committed, tho' he happens to know them 
aſterwards, it is not material. March 11. 

It hath been adjudged, that the oath may be taken be- 
fore a juſtice of the county, though not in the county at 
the time of adminiſtering it. 1 Jones 239. Helier v. 
The bunared of Benburſt. | cn 

As to giving bond for payment of coſts, by ſtat. 8 
Geo. 2. cap. 16. it is enacted, © That before any action 


commenced the party ſhall go before the chief clerk, or 


ſecondary, or the filazer of the county wherem ſuch rob- 
bery ſhall happen, or the clerk of the pleas of that court 
wherein ſuch action is intended to be brought, or their 
reſpective deputies, or before the ſheriff of the county 
wherein the robbery ſhall happen, and enter into a bond 
to the high conſtable, or high conſe of the hundred 
in which the robbery ſhall be committed, in the penal 
ſum of one hundred pounds with two ſufficient fureties to 
be approved of by ſuch chief clerk, &c. with condition fot 
ſecuring to ſuch high conſtable or high conſtables, the 
due payment of his or their coſts, after the ſame ſhall be 
taxed by the proper officer, in cafe the plaintiff in ſuch. 
action ſhall happen to be nonſuited, or ſhall diſcontinue 
the action, or in caſe judgment ſhall be given on demurrer, 
or 2 verdiCt againſt him. | 
brought; what evi- 
dence is neceſſary ; and what fhall excuſe be and 


Ey 27 Eliz. c. 13. Par. 9. The action is to be 
within 2 year after the robbery committed. 
9 


brought 
la 


in the conſtruction of this. ſtatute it hath been holden , | 
That if a perſon be robbed the gth of O#ober 1 3 Jac. 
and fo laid, and the teſte of the writ be the gth OZob. 
14 Fac. that this is not purſuant to the ſtatute; and 
"that in this action, which is penal againſt the hundred, 
" ther® is no reaſon to exclude the day on which the fact 
Was dope, nor to make ſuch. conſtruction as is done in 


protecxions and the inrolment of deeds, which have always | 
money, for which the hundreds are chargeable, by the 


received a benign interptetation. Hob, 139, 140. Moor 


878. pl. 1233. 1 Brown. 156. S. C. Norris v. Hun- 8 
dred of Gawtry. Vide 1 Sid. 1 . 1 Keb. 495. S. C. ' 


Newman v. Inhabitants o St for 

An action was brought by the maſter, on the ſtatute 
of Minton, for a robbery committed on his fervant, in 
which he declared of an aſſault and battery done to him- 
felf, (though then 50 miles from the place,) alſo that he 
made oath that he did not know any of the perſons; the 
iſſue was entered of record, and the jury af peared at the 
bar ready to try it; but being for other buſineſs adjourn- 
ed to another day, the reg obſerving his miſtake 
moved to amend, by declaring of a robbery on his ſer- 
vant,” 6c. and it appearing that the year in which the 
ation muſt be brôuglit was expired, and conſequently 

the action muſt be loſt if not allowed, the court, after 
Jong debate and conſideration of former precedents, ad- 
mitted him to amend. 3 Lev. 347- Bearcroft ver. Hun- 
artd of Botnbam and Stone. a 

lt ſeems that from the neceſſity of the caſe, the pa 
himfelf that was robbed is to be admitted as a witneſs, 
but then his teſtimony muſt be corroborated by collateral 
proof and circumſtances, and ſuch as may induce a jury 

o believe that a robbety was actually committed, and that 

the party loſt what he declared for. 2 Leon. 12. Pie. 
Buy 8 Gee. 2, c. 16. it is enacted, That in any action 
againſt any hundred, any perſon inhabiting within the 
hundred, or any franchiſe thereof, ſhall be admitted as 
witneſs for of on behalf of the hundred. 
By 27 Eliz. cap. 13. par. 8. it is enacted, That 
where any robbery is committed by two, or a greater num- 
ber of malefactors, and that it happen any one of the ſaid 
offenders to be apprehended by purſuit, to be made ac- 
cording to the ſtatutes, that hen, ro hundred or fran- 
chiſe ſhall in ap wiſe incur the penalty, loſs or forfeiture 
metitioned in the ſtatutes, although the reſidue of the 
malefactors ſhall happen to eſcape.” See 1 Vent. 118, 
325. Raym, 221. 2 Lev. 4. S. C. Mathwin ver. Hundred 
of Thiſtleworth, and vide infra. 

If hue and ery be made towards one part of the coun- 
ty, and an inhabitant of the hundred apprehends one of 
the robbers within another, this is a taking within the 

tute. 1. Vent. 118, 9. per Hale Ch. J. 

By the B Geo, 2. cap. 16. it is enacted, © That no hun- 
dred, or franchiſe therein, ſhall be chargeable by virtue 
of any of the ſtatutes, if any one or more of the felons, 
by whom ſuch robbery ſhall be committed, be appre- 
hended within the ſpacè of forty days next after publick 
notice given in the London Gazette, as by the ſtatute is 
provided. | | 


5. Of kerying the monty on the bundredors. 


By 27 Elz. c. 13. par. 14. it is enacted, That after 
execution of omega by the party or parties ſo robbed 
had, it ſhall be lawful (upon complaint made by the par 
charged) to and for two juſtices of the peace (whereof one 
to be of the quorum) of the fame county, inhabiting 
. the hundred, or near unto the ſame where any 
ſuch execution ſhall be had, to aſſeſs and tax rateably and 
proportionably, according to their diſcretions, all and 
eyery the may, lee villages and hamlets, as well 
of the ſaid hundred where any ſuch robbery ſhall be com- 
mitted, as of the liberties within the faid hundred, to 
and toward an Foal contribution, to be had and made 
for the relief of the inhabitants, againſt whom the party 
or parties robbed before that time had execution.” 

The eonſtables, &c. are to levy the money and pay it 
over to the juſtices, and they are to deliver it over to the 
inhabitants, for whoſe uſe it was collected. | 

The ſame taxation is to be in caſes where there's de- 
fault or negligence of purſuit and freſh ſuit, for the wh 
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9 — of inhabitants having damages or money levied on 
them. 


It hath been holden, that a perſon occupying lands ; 
| an hundred, although he hath no houſe or dwelling there, 


is an inhabitant within the meaning of the ſtatute, for 
that otherwiſe the ſtatute might be eluded. 2 Sang, 422 
Leigh v. Chapman. f i | 

And now for the more equal rating and levying the 


Geo, 2. cap. 16. it is enatted, © That no proceſs for 
appearance in any action ta be brought upon either of the 
ſtatutes againſt any hundred, ſhall be ſeryed on any inha. 
bitant thereof, fave only the high conſtable, or high 
conſtables of the hundred wherein the robbery ſhall ha 
pen, who are to cauſe publick notice thereof to be given, 
to enter an appearance, and defend the action, as adviſed 
On recovery by the plaintiff and execution iſſued, the ſhe. 
riff is to ſhew it to two juſtices, who are to cauſe an ab. 
ſeſſment, as directed by 24 Eliz. which is to include the 
high conſtable's coſts.” Vide the Star. and ſee to the ſame 
purpoſe as to not executing writ of execution on any 
particular inhabitant, on any W obtained by 
virtue of any act of parliament. Stat. 22 Geo. 2. C. 4 
ſed. 34. | 

By (tat. 22 Geo. 2. cap. 24. No perſon ſhall recover 
againſt any inhabitants of any hundred, in any ation on 
any of the ſtatutes of hue and cry, more than 2001. un- 
leſs the perſons robbed, at the time of ſuch robbery fo 
which ſuch action is brought, be in company two at leaf, 
to atteſt the truth of being ſo robbed. 

ROBBERS, ( Robatores) Are interpreted to be mighty 
thieves by Lambard in his Eiren. lib. 2. c. 6— LAH 
validi, qui in perſonas bominum inſilientes bona ſua diripiun. 


pelm. 

ROBBERSMEN or ROBERDSMEN, Were a fort of 
great thieves, mentioned in the ſtatutes g Ed. 3. c. 14 and 
7 K. 2. c. fg. of whom Sir Edw. Coke ſays, That Robin 
Hood lived in the reign of King Rich. 1. on the borders of 
England and Scotland, by = „burning of houſes, 
rapine and ſpoil, Cc. and that theſe Roberd/men took name 
from him. = 197. See Black, Com. 4 V. 244. 

ROCHESTER, Oyſter fiſhery in the Medway how re. 
gulated by the corporation of Rocheſter, 2 Geo. 2. cap. 19. 
For repairing Rochefter bridge, 27 El. c. 25. 

R HEST ER, (Francis, Lord Biſhop) Subjected to 
pains and penalties, 9 Geo. 1. c. 17, 

ROCHET, Is that linen garment which is worn by bi- 
ſhops, gathe ted at the wriſts, and differs from a ſurplice, 
for that hath open fleeves hanging down; but a roche. 
hath cloſe ſleeves. Lindewode, lib. 3. tit. 27. 

ROCK-SAL T. See Sail. 

ROD, (Roda terre) A meaſure of ſixteen foot and a 
half long, otherwiſe called a perch. 

ROD-KNIGHTS, (From the Sax. Rad, i. e. Eguilalis & 
Cnyr, Famulus, qua Miniſtri Equitentes) Certain ſervitors, 
who held their land by ſerving their lords on horſeback. 
Brack. lib. 2. c. 36. . k | 

. ROGATION-WEEK, (Dies Rogationum, Robigalia) |; 
a time ſo called, becauſe of the ſpecial devotion of prayer 
and faſting then injoined by the church for a preparative 
to the joyful remembrance of Chriff's Aſcenſion, Cowell — 
Robigalia, dies feſtus ſeptimo calend. Maii celebrari ſolilu, 
Sc. ut Robiginem 4 ſegetibus averteret ; Rogation, 
Gang-week. Litt. Diel. e 

ROGUE, (Sr) Signifies an idle ſturdy beggar, who by 
ancient ſtatutes, for the firſt offence was called a rogue of 
the firſt degree, and puniſhed by whipping, and boring 
through the griſtle of the right ear, with a hot iron; and 
for the 9 he was texmed a rogue of tbe ſeo 
degree, and executed as a felon, if he were above eighteen 

ears old. 27 Hen. 8. c. 26. 14 liz. c. 5, Sc. And 
a late act, perſons apprehended as vagabonds, and 
eicaping, or refuſing to go before a juſtice, or giving ? 
falſe account of themſelves ; and all ſuch perſons break- 
ing priſon, before the expiration of the term, or who 
having been puniſhed and diſcharged, commit a f f 
offence, are adjudged incorrigible rogues. A zuſtice 0 
peace may ſend any ſuch rogue to the houſe of correction 
till the next ſeflions; and then the juſtices ſhall order him 


to be detained fix months, and to be kept 40 hard hb 
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as they think fit; and afterwards the offender is to be 


term; and the rolle of Eaſter term 


and alſo corrected by whipping, in manner and as often 


ſſed away to his 2 of ſettlement: And if he make 
2 eſcape from priſon, he ſhall be judged guilty of felany, 
and be tranſported for feven years, Cc. Stat. 13 Geo. 2. 
c. 24. Vide Black. Om. 4 P. 150. 
RO GUS, (Lat.) A great fire wherein dead bodies were 
burned; and ſometimes it is taken for a pile of wood. 
Clauf. 5 Hen. 3. 4 

ROLL, (Rotulus) Is a ſchedule of parchment that ma 
be turned up with the hand in the form of a pipe. Staundf. 
P. C. 1t. Rolls are parchments on which all the plead- 
ings, memorials, and acts of court are entered and filed 
with the proper officer; and then they become records of 
the court. 2 Lill. Abr. 49t. And by a rule made by 
the court-of King's Bench, every attorney is to bring in 
his rolls into the office fairly ingroſſed by the times thereby 
limited, viz. The rolls of Trinity, Michaelmas, and 
Hilary terms, before tife eſſoin day of every ſubſequent 
fore the firſt day of 
Trinity term; and no attorney at large, or any other 
perſon, ſhall file any rolls, &c. but the clerks of the chief 
clerks of this court. Ord. B. R. Mich. 1105. If rolls 


are not 1 into the office in time, it has been ordered 


that they ſhall not be received without a particular rule of 
court for that purpoſe. Nich. g M. 2. 

ROLL OF COURT, (Rotulus curie.) The court-roll 
in a manor, wherein the names, rents and ſervices of the 
tenants, were copied and inrolled. Per rotulum curiæ 
tenere, by copy hold Matildis le Tailur tenet per rotu- 
lum curiæ unum meſſuagium, c. Paroch. Antiq. 

ROLLS OFFICE of THE CHANCERY. There is 
an office called the Ro/!s Gffice in Chancery Lane, ariciently 
called Demus Converſarum, which contains all the rolls and 
records of the 47 Court of Chancery, the maſter whereof 
is the ſecond perſon in the Chancery, &c. See Maſter of 
the Rolls. 

RCLES OF THE EXCHEQUER, Are of ſeveral 
kinds, as the great Wardrobe Roll, the C Merer's Roll, the 
Subſidy Roll, Gc. 

ROLLS OF PARLIAMENT, The manuſeript regiſ- 
ters of the proceedings of our old parliaments; and our 
ſtatutes being anciently ingroſſed in parchment : in theſe 
rolls are likewiſe a great many deciſions of difficult points 
in law ; which were frequently in former times referred to 
the determination of this ſupreme court by the judges of 
both benches, Sc. Nichol. Hift. Libr. 47. 

ROLLS OF THE TEMPLE. In the two Temples is 
a Roll called the Calves- head Roll, wherein every bencher, 
barriſter, and ſtudent, is taxed yearly ar ſo much to the 
cook and other officers of the houſes, in conſideration of 
a dinner of Calues heads provided in Eafter term. Orig. 
Jurid. 199. 

ROMA-PEDITA, Pilgrims that travel to Rane on 
foot. Mart. Pari/. Anno 1250. | 

ROME, Church of, its incroachments of power here, 
and how ſuppreſled ; and no impoſition to be paid to the 
biſhop of „Ke. Vid. Stat. 25 H. 8. c. 19. and 


Pope. | 
ROME-SCOT, ( Romefeoh vel Romefee, Romepeny, alias 
denarins Santti Petri & bearth-peny) Is compounded of 
Rome and Scot, from the Sax, Scot, ſymbolum. Mar. 
Weſm. ſays, It was Conſuctudo Apoſtolica, aqua neg; rex, 
neq; archiepiſcopns vel epiſcopus, abbas vel prior, aut qui- 
libet in —— — 2 * 5 was an 54 tribute 4 
one penny from every farmly, paid yearly to Rome, at the 
feaſt of St. Peter ad Facets. bei the firſt of Auguf. 
Camden in his Brit. ſays, Offa the Saxon, firſt granted 
it; but others, that Ina, a King of the Vet Saxons, be- 
ing in pilgrimage at Name, anno 725. gave it as an alms, 
and that it was firſt forbidden by Reward the Third. It 
amounted to three hundred marks and a noble yearly. See 
. Hen, 1. c. v. Rog, Hovedon par. paſter. ſuor. An- 
4 . {ot 344- vs Hen. 2. _ ſee FR and 
ar th. penny. is payment was abrogated 25 H. 8. 25. 
reſtored 1 2 b. & it but utterly «fiſhed 1 Ele. 1. 
Se Spelman's Gloſſary, verbis Romeſcot, Romefeah, Rome- 
penny. This mark of ſlavery was a burthen and a ſcandal 
to the Engli nation. 1 anceſtors often com- 
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in parliament, 8 Jobn, A. D. 1206. when the King iſſued 
out this writ of redreſs: Rex arcbiepiſcapis, epiſcopis, ab- 
batibus, archidiacanis, & omni clero apud fanftum Albanum 
convocatis ſalutem. Congnerente univerfitate comitum, ba- 
ronum, militum et aliorum fidelium noftrorum,  audivimus 
quod non ſolum in laicnrum gravem perniciem, ſed in totins 
regni noftri intolerabile wad Fe ſuper Romeſcot preter 
conſuetudinem ſolvendo— Mandamus—ne contra regni wſtri 
conſuetudinem aliguid novum ſtatuatis.— Teſte me ipio apud 
Ebor. 26. die Maii, anno regni noſtri, 8. Cart. 8. Jo. m. 
1. Cowell. ich 3 

ROMNEY-MARGH, Is a large tract of land in the 
county of Kent, containing 24,000 acres ; and is goverr ed 
by certain antient and equitable laws of ſewers compoſed. 
by Henry de Bathe, a venerable judge in the reign of King 
Henry the Third; from which laws all commiſſioners of 
ſewers in England may receive light and direction. 4 
Inſt. 216. The commiſſioners of ſewers in other parts 
of England, may act according to the laws and cuſtoms of 
Romney-marſh, or otherwiſe at their own diſcretion. Black. 
Com. 3 V. 74. But they are ſubject to the diſcretionary 
coertion of the court of King's Bench. 1b. 

ROOD, or Holy Hood, ſignifies the Holy Croſs. 

ROOD OF LAND, (Rodata Terre) ls the fourth part 
of an acre. Stat. 4 Eliz. c. 5: 

ROOF-TILE. See Tiles. 

ROOTS. Deſtroying of trees, roots, ſhrubs or plants, 
Sc. is by 6 Ges. 3. c. 36. & 48: made liable to pecuniary 
penalties for the two firſt offences, the third, felony, 
puniſhable with tranſportation. Stealing or deſtroying 
turnips, or the ret, of madder, &c. ounithable criminally, 
| by whipping, Cc. Vide 1 c. 7. 15 Car. 2. c. 2. 

23 Geo 2. c. 26. 31 Geo. 2. c. 35. | 

ROPE-DANCERS, Sc. are public nuſances, and may, 

_ indictment, be ſuppreſſed and fined. 1 Hawk. P. 
. 198, 226: | 

ROPES. Old ones may be imported-duty-free. 11 Geo. 
1. . 10. | 

ROS: A kind of ruſhes, which ſome tenants were 
obliged by their tenures, to furniſh their lords withal. 

rady. _ f | | 

ROSE-TILE, To lay upon the ridge of a houſe, is 
mentioned in the ſtatute 17 Ed. 4. c. 4. | 
' ROSETUM, A low watery place of reeds and ruſhes; 
and hence the covering of . with a thatch made 
of reeds, was called Ry/etum. Cartular. Glaſton. M. 8. 


107. | 
 ROSLAND, Heathy land, or ground full of ling; alſo 
watery and mooriſh land, from the Br. Rho. I Inft. 5. 

ROTHER-BEASTS, Under this name are compre- 
hended oxen, cows, ſteers, heifers, and ſuch like horned 
beaſts, 21 Jac c. 18. 

ROTULUS WINTONLE, Was an exact ſurvey of 
all England, per Cormitatus, Centurias, & Decurias, made 
by King Alfred, not unlike that of Dome/day ; and it was 
lo called, for that it was of old kept at Vincheſter, amon 
other records of the kingdom; but this roll time hat 
conſumed. Ingulpb. Hit 516. 

ROUBLE, Coin in Mu/covy going for ten ſhillings, 
ſterling. Merch. Di#. 
ROUT, (Fr. Route, i. e. a company or number) In a 
legal ſenſe, ſignifies an aſſembly of perſons, going forcibly 
to commit an unlawful act, though they do not do it. 
Weſt. Symb. par. 2. A rout is the ſame which the Germans 
call rot, meaning a band or great company of men ga- 
thered together, and going to execute, or indeed exe- 
cuting, any riot or unk act: But the Stat. 18 Ed. 3. 
c. 1. againſt ou before juſtices, or in affray of the peo- 
ple, and 2 R. 2. c. 6. that ſpeaks of riding in routs, 
to make entry into lands, Ic. do ſeem to it to be 
where the perſons unlawfully aſſembled, have moved. for- 
ward in order to do the unlawful act, but part without 
doing it; for whether they put their purpoſe in execu- 
tion or no, if they go, e or move forward, after 
their meeting, it is a rout. Broke 4, 5. Dalt. 321. 
However, two things are common to riots, routs, and un- 
| lawful aſſemblies; the one, that three perſons at leaſt be 
gathered together; the other, that they being together 
* diſturb the peace, either by words, ſhew of dee, 
* 2 3 turdulent 


it. It was one of the complaints of grievances 


* 
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turbulent geſture, br actual violence, c. Lamb. Ejren. 
lib. 1. c. 5. © Ptoceſs granted 597 perſons cauſin 
routs, Cc. Vide 38 E. 3. And Black. Com. 4 V. 146. 
See Riot. ART 5 x 
ROYAL ASSENT, (Regius afſenſus) Is that affen 
which the King gives to a thing formerly done by others, 
as to the election of a biſhop by Dean and Chapter; which 
given, then he ſends a ſpecial writ for the taking of fealty. 
The form of which you may ſee in F. N. . fol. 170. 
And to a bill paſſed in both houſes of parlianient, Comp. 
Jur. fol. 8. which aſſent in parliament being once given, 
the bill is indorſed with theſe words, Re Roy I: vent, i. e. 
It pleaſes the King. But if he refuſe to agree to it, then 
thus, Le Roy aviſera, i. e. The King will adviſe. Cowell. 
Vide Black. Com. 1 V. 154, 183. | 
ROYAL FAMILY. See Black. Com. 1 V. 219, &c. 
ROYALTIES, (Regalitates) The ſeveral forts of, you 
may ſee under prerogative and regalia. Thoſe royalties 
which concern government in an high degree, the King 
may not grant or diſpoſe of. Jenk. Cent. 79. 
RO 8, Streams, currents, or other uſual paſſages 
of rivers and running waters. Cowell. | | 
ROYSTON, (town of) Reduced to one Pariſh. 32 
Hen. 8. c. 84. f 
ROZ IN, In what ſhips to be imported, 12 Car. 2. c. 
18. ſell. 8. Importation of it from the Netherlands, or 
Germany; how prohibited, 13 & 14 Car. 2. c. 1 I. ect. 
23. To what duties liable on importation, 4 1. & M. 
c. 5. ſet. 2. Bringing it from Scotland, how rewarded, 
1a 3.2: 
RUBIES, may be imported duty-free. 6 Geo. 2. c. 7. 
RUBRICKS, (d rubro colore, becauſe antiently writ in 
red letters) are conſtitutions of our church, founded 
upon the ſtatutes of uniformity and publick prayer, viz. 
5 6 Ed. 6. cap. 1. 1 Eliz. cap. 2. 13 & 14 Car. 
2. cap. 2. | 
RUDMAS-DAY, (From the Sax. Rode, i. e. Crux, and 
maſs-day, i. e. feaſt-day) The feaſt of the Holy-CGrafs ; 
and there are two of .thſe feaſts, one on the 3d of May, 
the invention of the croſs ; and the other the 14th of 
September, called Holy Rood day, and is the exhaltation of 
the croſs. | 
RULES OF COURT. Attornies are bound to obſerve 
the rules of the court, to avoid confuſion ; alſo the plain- 
tiff and defendant in a cauſe are at their peril to take no- 
tice of the rules made in court touching the cauſe between 
them. 2 Lill. Abr. 492, 493. The court will not make 
a rule for a thing which may be done by the ordinary 
courſe; and if the court be informed that they have made 
ſuch a rule, they will vacate it. Mich. 22 Car. B. R. And 
if a rule be made by the court grounded upon an affida- 
vit, the other fide may move the court againſt this rule ; 
and thereupon ſhall bring into court a copy of the affida- 
vit and rule made, that the affidavit may be read, to put 
the court in mind for what reaſons they made the rule, 


and whether there be ſtronger reaſons for the vacating of 


it, than there were for the making of it, or not. 2 
Lill. 494. Where a rule of court is made, and it is not 
drawn up and entered before the continuance day of the 
ſame term, the clerk of the rules wil not draw it up aſter- 
wards until the court be moved, .and ſhall again order it 
to be entered. Paſch. 1656, For breach and contempt of 
a rule of court, an attachment lies; and if a rule of court 
is made betwixt parties by their conſent, th. the court 
would not have made ſuch rule without their conſent, yet, 
if either party refuſe to obey ſuch a rule made, the court 
will upon motion grant an attachment againſt the party 
that diſobeys the rule. Hill. 1655. But generally an at- 
tachment is not grantable for diſobedience to any rule, 
unleſs the party hath been ſerved with it perſonally ; nor 
for diſobeying a rule at Nift pris, till it is made a rule of 
court ; or for diſobedience to a rule made by a judge at his 
chambers, if it be not entered. 1 Salk. 71, 83. And a 
rule not entered, 1s of no force to ground a motion upon, 
Sec. Service of a rule for an information at the houſe, 
not good where the defendant is gone to ſea. 2 Strange 
1044 , 2 
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Rule of court may be granted to any priſoner in the 
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to go at large, if ſuch priſoner hath buſineſs in law of 
his own to follow. 2 Lill. Abr. 493. 

RUM. See Brandy, Plantations, | 
RUMNEY MARSH. King Hen. 3. granted a charter 
to Kumney Mario, in the county of Kent, impowering 
twenty-four men thefeunto choſen to make diſtreſſes 
equally upon all thoſe who have lands and tenements in 
the ſaid marſh, to repair the walls and watergates of the 
ſame, againſt the dangers of the ſea. And there are ſe- 
veral laws and cuſtoms obſerved in the ſaid marſh, eſta- 
bliſhed by ordinance of juſtices thereto appointed, in 
the 42d year of King Hen. 3. the 16 Ed. 1: the 33 Ed. 3 
Se. See Romney- mar ſb. „ 

RUMOURS Spreading ſuch as are falſe, is criminal 
and puniſhable by Common law. 1 Hawk. P. C. 234. 
See 19 Vin. Abr. 272. 1 
RUNCARIA, (from Runca,) Land full of brambles 
and briers. 1 Inſt. fol. 5. 2. | 

RUNCILUS and RUNCINUS, Is uſed in Domeſday 
(ſays Spelman) for a load-horſe, Equus operarius colonicus, 
or a ſumpter-horſe; and ſometimes for a cart-horſe, which 
Chaucer, in the Seaman's Tale calls a Rowney. Cowell, 

: RUNLET, Is a meaſure of wine, oil, Sc. containing 
eighteen gallons and a half. 1 R. 3, c. 13. And it is ſaid 
to be an uncertain quantity of liquor, from three to 
twenty gallons. Merch. Die. ; «ol 

RUNNERS OF FOREIGN GOODS, Who to be 
deemed fo, and how puniſhed. 8 Geo. 1. c. 18: 

RUPTARI, Were ſoldiers, or rather robbers, called 
alſo rutarit ; and rutta was a company of robbers : Hence 
we derive the word rout, and bankrupt. Matt: Lariſ. anno 
1250, | 

RUPTURA, Arable land, or ground broke up, a 
uſed in ancient charters. . 

RURAL DEANS, Were certain perſons having ec- 
cleſiaſtical juriſdiction over other miniſters and pariſhes 
near adjoining, aſſigned by the biſhop and archdeacon, be- 
ing placed and diſplaced by them; ſuch as the dean of 
Croydon, Sc. Lyndw. c. 1.——Sunt decani temporales ad 
aliguod minifterium ſub epiſcopo vel archiepiſcopo exercendun 
conſtituti, qui nec habent inſlitutihnem canonicum ſecundum 
dolores. Spelm. And theſe rural deans were anciently 
termed arcbipreſbyteri, and decani chriftianitatis. Kennet's 
Paroch. Antiq. See Dean. 

RURAL DEANRY, As every dioceſe is divided into 
archdeaconries, (of which there are ſixty) ſo each arch- 
deaconry is divided into rural deanries, which are the 
circuit of the archdeacon's and rural deans juriſdiction : 
ans every deanry is divided into pariſhes. Black. Com. 
1 V. III. | 

RUSCA, A tub or barrel of butter, which in Ireland is 
called a ruſein : Ruſea apum ſignifies a hive of bees. Mon. 
Ang. tom. 2. p. 986. | 

RUSCATIA, The place where kneeholm or broom 
grows. Co. Lit. 5. 

R USH-LIGHTS, See Candles. 

RUSSIA AND RUSSIA COMPANY. Goods of the 
growth or munufacture of Ruſſia not to be imported but 
in Engliſh ſhipping, Fc. 12 Car. 2. c. 18. ſed. 8, 9. Any 
of his Majeſty's ſubjects to be admitted ito the Ruff 
company, 10 C 11 A. 3.c.6. Account of ſtores im- 
ported to be laid before parliament, ro & 11 V,. 3. c. 6. 
4. Trade opened to Perſia 
See Muſcovy Company. 

RUSTICI. The churls, clowns, or inferior country te. 
nants, who held cottages and lands by the ſervices 
ploughing and other labours of agriculture -for the lord. 
The land of ſuch ignoble tenure was called by the Saxors 
Gafolland, as afterwards /ocage tenure, and was ſometimes 
Shes by the name of terra rufticorum. Paroch. 
Antiq. 136. Vas 

RYE, A corn or grain, of which bread is made in ſome 
parts of England. | 

RYE AND WINCHELSEA,, An act againſt ballaſt 
_ into the channel at Rye and Winchelſea, c. 2 Ed 

c. 30. | K 5240 | . 
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King's Bench or Fleet priſons, every day the court fits, 


through Ruſſia, 14 Geo. 2 c. 36. 
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JABAIA, A fort of poor ſmall beer. Litt. Di#. 
SABBATARIUS, A Sabbatarian, or jew; of or 
belonging to the Sabbath. TY 

SABBATH-BREAKING. - The profanation of the 
Lord's-Day; which is an offence againſt God and Reli- 
gion, puniſhed by the Municipal laws of England. Vide 
the Statutes: 27 H. 6. c. 5. 1 Car. 1.c. 1. And 29 Car. 
21 c. 7. | 
: SABBATUM, The Sabbath, or day of reſt ; the ſe- 
yenth day from the creation : It is uſed for peace in th 
book of Domeſday. 

SABALLINA PELLES, i e. Sable furs, mentioned 
in Hoved. p. 758.—— Statutum fuit in Anglorum gente ne 
quis eſcarleto, ſabellino vario, vel griſeo uteretur. Brompt. 
Anno 1188. 

SABULONARIUM, A gravel pit; or liberty to dig 

vel and ſand; alſo the money paid for the ſame. Pet. 
Gurl temp. Ed. 3. 

SAC, (Saca vel ſacha) Is an ancient privilege which 
a lord of a manor claims to have in his court, of holdin 
plea in cauſes of treſpaſs ariſing among his tenants, an 
of impoſing fines and amercements touching the ſame : 
* But by ſome writers it is the amercement and forfeiture 
itſelf. Raſtal. In the laws of King Edward, ſet forth 
by Lambard, ſaca is ſaid to be the amerciament paid by 
him who denies that which is proved againſt him to be 
true; or affirms that which is not true. Lamb. 244. 
And according to Fleta, Sac fignificat acquietantiam de 
ſella ad comitatum & hundredum. Fleta, lib. cap. 47. 
Precip. ut A. B. bene & libere habeant ſocan & ſacam. 
hee: AS. 1 . 

SACA, In the Saxon properly ſignifies as much as 
Cauſa in Lat. whence we in England till retain the ex- 
preſſion, For whoſe ſake, i. e. For whoſe cauſe, &c. 

SACABURH - or, SACABERE, Is he that is rob- 
bed, or by theft deprived. of his money or goods, and 
puts in ſurety to proſecute. the felon with freſh ſuit, 
Briton, r. 15 & 29, With whom agrees Brafton, lib. 3. 
c. 32. The Scots term it Sikerbergh, that is certum vel ſe- 
curum plegium vel pignus; for with them Siker ſignifieth 
ſecurus, and borgh, plegius. | 

SACCINI; Monks ſo called, becauſe they wore next 
their ſkins a garment of goat's hair; and ſaccus is applied 
to coarſe cloth made of ſuch hair. Walſing. 

SACCIS, Fratres de ſaccis, the ſack-cloth brethren or 
the penetential order. Placit..8 Ed. 2. 

SACCUS- CUM BROCHIA, Is a ſervice or tenure of 
finding a ſack and a broach to the king, for the uſe of his 
army. Bratton, lib. 2. c. 16. 

SACK OF WOOL, A quantity of 26 ſtone of ſheep's 
wool; and of cotton-wool, from one hundred and a half 
to four hundred. Stat. 14 Ed. 3. c. 2. 

SACRAMENT, (Sacramentum) Is the moſt ſolemn act 
of worſhip amongſt us, being inſtituted by our Saviour 
himſelf; and by the Rubrick there muſt be three at the 
leaſt to communicate; and a miniſter is not without law- 
ful cauſe to deny it to any who ſhall devoutly and hum- 
bly deſire it: But notorious ſinners are not to be admit- 
ted to it till they have repented ; nor thoſe who malici- 
ouſly contend, until they are reconciled, &c. alſo the Sa- 
crament is not to be adminiſtered to ſuch who refuſe to be 
preſent at the prayers of the church, or to ſtrangers ; for 
2 miniſter is not . obliged to give it to any but thoſe of 

own pariſh ; and the 6, 6a of the Holy Sacrament 
ought to lignify their names to the curate at leaſt a day be- 
ore it is adminiſtered. Can. 27. Count Pariſ. Com. 36, 37. 
8. If a miniſter refuſe to give the Sacrament to any one, 
ing required by the biſhop, he is to certify the cauſe of 
ſuch refuſal ;. and a parſon refuſing to adminiſter the Sa- 
Fement to any without Juſt cauſe, is liable to be ſued in 
 Ktion of the caſe ; becauſe a man may have a temporal 
loſs by ſuch refuſal, Right Clergy 489. By the ſtatute, 
no perſon ſhall be choſen into any office of magiſtracy, 
or place of truſt, &c. unleſs they receive the Sacrament, 
according to the rites of the church of England, and de- 
liver a certificate thereof to the court of King's Bench or 
* 
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quarter ſeſſions, under the hand of the miniſter, and prove 
it by witneſſes. 13, 3 gt 2. c. 4. 25 Car. 2. c. 2. In 
every .pariſh church the Sacrament is to be adminiſtered 
three times in the year, (whereof the feaſt of Eaſter to be 
one) and every layman is bound to receive it thrice every 
year, &c. In colleges and halls of the Univerſities, the 
Sacraments are to be adminiſtered the firſt or ſecond Sun- 
day of every month; and in Cathedral Churches, upon all 
principal feaſt-days. Canon 21, 22, 23. The church- * 
wardens as well as the miniſter, are to take notice whe- 
ther the pariſhioners come ſo often to the Sacrament as 
they ought, and on a church-warden's preſenting a mari 
for not receiving the Sacrament, he may be libelled in the 
Eccleſiaſtical court and excommunicated, &c. Revilin 
the Sacrament of the Lord's Supper is puniſhable by fine 
and impriſonment. 1 Elz. c. 1. | 

SACRAMENTUM, Is uſed for an oath : The com- 
mon form of all inqui/itions may by a jury run thus, Qui 
dicunt ſuper Sacramentum ow, &c. whence poſſibly the 
proverbial offering to take the Sacrament of the truth 
of a thing, was firſt meant by atteſting upon oath. _ 

SACRAMENTUM ALTARIS, The facrifice of the 
- maſs, or what is now called the Sacrament of the Lord's 

Supper ; for which communion in the times of popery, 
the pariſh prieſt provided bread and wine for the people 
and himſelf, out of the offerings and oblations. - Paroch. 
Antiq. 488. 

SACRILEGE, (Sacrilegium) Is church robbery, or a 
taking of things out of a holy place; as where a perſon 
ſteals any veſſels, ornament, or goods of the church : and 
it is ſaid to be a robbery of God. at leaſt of what is dedi- 
cated to his ſervice. 3 Cro. 153. If any thing belonging 
to private perſons, left in a church be ſtolen, 'it is only, 
common theft, not ſacrilege : But the Canon law deter- 
mines that alſo to be ſacrilege; as likewiſe the ſtealing of 
a thing known to be REL is.” in a place not conſe- 
crated. Treat. Laws 360. By the Civil law, ſacritge is 
| puniſhed with greater ſeverity than any other thefts ; and 
the Common law diſtinguiſhed this crime from other rob- 

beries; for it denied the benefit of the clergy to the of- 
fenders, which it did not do to other felons: But by fta- 
 Fute it is put upon a footing with other felonies, by mak- . 
ing it felony excluded of clergy, as moſt other felonies are. 
' 2 Inſt. 250. All perſons not in holy orders, who ſhall be 
indicted, whether in the ſame county where the fact was 
committed, or in a different county, of robbing any 
church, chapel, or other holy place, are excluded from 
their clergy, by 23 H. 8. c. 1. 23 H. 8. c. 3. 5&6 
Ed. 6. c. 10. And all perſons in general are ouſted of 
their clergy for the felonious taking of any goods out of 


tem in alios uſus diſtraberentur. 


any pariſh church, or other church or chapel, by the 1 
Ed. 6. c. 12. But the word robbing being always taken 
to carry with it ſome force, it ſeems no ſacrilege is within 
theſe ſtatutes, which is not accompanied with the actual 
breaking of a church, &c. Kel. 58, 69. Dyer 224. 
And the ſtatute 23 H. 8. is the only act which ex- 
tends to acceſſaries to theſe robberies; except the offence 
amount to burglary, in which caſe acceſſaries before are 
ouſted of clergy, by 3 & 4 W.& M. c. 9. 2 Hawk. P. 
C. 351. 3 

SACRILEGE, Or alienation to laymen and to profane 
or common purpoſes of what was given to religious per- 
ſons and to pious uſes, was a guilt which our forefathers 
were very tender of incurring ; and therefore when the or- 
der of the Knights Templars was diſſolved, their lands were 
given to the Knights Hoſpitallers of Jeruſalem for this rea- 
on Me in pios uſus erogata contra donatorum volunta- 


Paroch. Antiq. 390. 
SAC RIS TA, (Lat.) A Sexton, belonging to a church, 
in old times called Sager ſon and Sagiſton. 
SAFE-CONDUC T, (Salvus condutius) Is a ſecurity 
given by the Prince, under the Great Seal, to a ſtranger 
1 his ſafe. coming into and paſſing out of the realm; the 
form wWhereof is in Reg. Orig. 25. There are letters of 
ſafe-condutt which mult be inrolled in Chancery; and the 
perſons to whom granted muſt have them ready to ſhew : 
And touching which there are ſeveral ſtatutes, viz. 
H. 3. c. 30. 15 H. 6. c. 3. ag HH. 8.c. 1. Vide Black. 
Com 1 V. 259. 4V. 68. 


SAFE GUARD, (Salva guardia) A protection of the 
King to one who is a ſtranger that fears violence _ 
ome 
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ſome of his ſubjects, for ſeeking his right by courſe of | the money upon fetching away the reſt, becauſe no other 
law. Rez. Orig. 26. | | i | time is appointed; and the earneſt given binds the bar. 
SafE l EDGE. (Calvus plegius) N given for a | gain, and gives the buyer a right to demand the goods; 
man's appearance at a day aſſigned. Bracton, lib. 4. cap. 2. but a demand without paying the money is void: And = 
SAGAMAN, (From the Sax. Saga, i. e. Fabula) Sig- has been held, that after the earneſt is taken, the ſeller 
_ nifies a tale- teller, or ſecret accuſer. Leg. Hen. 1. cap, 63. | cannot diſpoſe of the goods to another, unleſs there is 
SAGIBARO, alias SACHBARO, Is the ſame that ſome default in the buyer; therefore if he doth not take 
we now call jafticiarins, a judge. Leg. Ine, c. 6. away the goods and pay the money, the ſeller ought to 
SAGITTA BARBATA, A bearded arrow—Reddends | require him ſo to do; and then, if he doth net do it in 
inde annuatim pro omni ſervitio ſex ſagittas barbatas ad convenient time, the bargain, and fale is diſſolved, and 
feſtum Santt i Michaelis, &c. Blount. the ſeller may diſpoſe of them to any other perſon. 1 
SAGITTARIA, A fort of ſmall ſhips or veſſels, with | Salt. 113. A ſeller of a thing is to keep it a reaſonable 
oars and fails. R. de Diceto. anno 1170. time, for delivery : But where no time 1s appointed for 
SAIL-CLOTH, For encouraging the manufacture of delivery of _ ſold, or for payment of the money, ir 
fail-cloth, any perſon may import into this kingdom un- | is generally implied that the delivery be made immediate. 
dreſſed flax, without paying any duty for the ſame, ſo | ly, and payment on the delivery. 3 Salk. 61. Where 
as a due entry be made thereof at the Cuſtom- houſe, &c. | one — for wares ſold, the buyer muſt not carry them 
And no draw- back is to be allowed on re- exportation of | away before paid for; except a day of payment is al. 
forei n ſail. clotb: But an allowance ſhall be made of 14, lowed him by the ſeller. oy 87. It is ſaid a perfect 
per ell tor Britiſh ſail-cloth exported, &c. 4 Geo. 2. c.] bargain and ſale between parties, will be good, though 
27. All foreign 2 wa imported, from which duties the ſeller knows of an execution that is againſt him; and 
are granted, (hal be ſtamped, expreſſing from whence | doth ſell the goods to prevent the falling of it upon 
imported, &c. And manufacturers of ſail cloth in this them. 3 Shep. Abr. 115. A ſale may be of any living 
kingdom, ate to affix to every piece by them made, a | or dead goods in a fair or market, be they whoſe they 
ſtamp. containing their names, and places of abode, or | will, or however the ſeller come by them ; 1f made with 
expoſing it to caſe, ſhall forfeit 10 1. And if any per- | the cautions required by law: But if one fell my 
ſons cut off or obliterate ſuch ſtamps, they incur a for- | unduly, I may have them =—_ Dot. and Stud 928, 
feiture of 51. upon conviction before one or more juſ- | Perk. Sed. 93. If a man affirms a thing fold is of ſuch 
tices, to be levied by diſtreſs, &c. Ships built, on firſt | a value when it is not, this is not actionable; but if he 
ſetting out to ſea, to have one complete ſet of ſails ma- actually warrants it, at the time of the ſale, and not af. 
nufactured here, on pain of 507. And no fail-maker | terwards, it will bear an action, being part of the con- 
may work up into ſails foreign ſail-cloth not ſtamped, | tract. 2 Co. 5, 386, 630. 1 Roll. Abr. 97. See Cn 
under 201. penalty: Alſo ſail-cloth made in Great-Britain, | frat. And Sales of Goods in Markets, to be binding, &c, 
the pieces being made of certain lengths and breadths, | Vide Market. And Black. Com. 2 V. 9, 446. 
ſhall weigh ſo many pounds each bolt, and the warp | SALET, Is a head. piece, (from the Fr. Salut, i. e. 
wrought of double yarn, &c. And flax-yarn uſed in | Salus) A ſalet or ſcull of iron, &c. 20 R. 2. c. 1. 4& 
Britiſh ſail-cloth not to be whitened with lime, on for- | 5 P. & M. 
feiture of 6 d. a yard. Sail makers, &c. are to cauſe | SALICETUM, The foil where willows grow, or an 
this act to be put up in theirſhops and work-houſes, un- ofier bed. 1 nfl. 4. 
der the penalty of 40s. Stat. 9 Geo. 2. c. 37. By the SALINA, Is a ſalt- pit, or place wherein alt is made: 
ftat. 19 Geo. 2. c. 27. Maſters of ſhips are to make en- And /alina is ſometimes written for ſalma, i. e. a pound 
try of all foreign made fails on board, under the penalty | weight. Chart. 17 Ed. 2. and ſtatute R. x. 
of col. and pay duty for the ſame, unleſs he chooſes to | SALIQUE LAW, (Lex ſalica) A law by which males 
deliver up the ſails as forfeited { Sails brought from the | only are to inherit. De terra ſalica nulla portio beredita- 
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Eaſt- Indies are exempted from duty: Forgign made ſail- | tis mulieri veniat, ſed ad virilem ſexum tota terre hereditas 0 
cloth imported, is to be ſtamped at the landing: Forger perveniat, Ic. It was an ancient law made by Phara- 4 
of ſtamps, &c. ſhall forfeit 50/. A ſail· maker making | mond, King of the Franks, part of which ſeems to have | 
foreign ſeil-cloth unſtamped into fails, ſhall. forfeit 50/7, | been borrowed by our Henry the Firſt in compiling his r 
nor repair or amend the ſame under the penalty of 20 J. laws, as cap. 89. Qui hoc fecerit ſecundum legem ſalicam 0 
By the ftat. 23 Geo. 2. c. 32. Duties are laid on ſail- | moriatur, &c. | n 
cloths imported from Ireland. SALISBURY, For better repairing the highways, b 
SAINT MARTIN LE GRAND, Court of. The | ſtreets, and water-courſes in the city of Saliſbury, and 0 
chief of the ſeveral courts in London are the Sheriffs Courts, | enlightening the ſtreets, &c. the mayor, recorder, 8 
holden before their ſteward or judge; from which a writ | juſtices of the ſaid city, with four rincipal inhabitants cl 
of error lies to the Court of Huſtings, before the mayor, | of each pariſh, are appointed truſtees, &c. Stat. 10 I 
recorder, and ſheriffs; and from thence to juſtices ap- Geb. 2. cap. 6. | 
pointed by the King's commiſſion, who uſed to fit in the SALMON. No perſon may take Salmon in rivers; * 
church of Saint Martin le Grand, (F. N. B. 32.) and | between the 8th of September, (by late acts iſt Auguf) 
from the judgment of thoſe juſtices a writ of error lies | and the 11th November ; and Salmon are not to be taken af 
immediately to the Houſe of Lords. Black. Com. 3 V. under eighteen inches long, &c. under penalties. Sal. * 
80. 1. 13 Ed. 1. 1 Eliz. c. 17. None ſhall fell any ſalmon in 58 
SAIO & SAIONES, Fori vel Magiſtratus Miniſter. A | veſſels before it be viewed, unleſs the barrel contain for- 
tipſtaff or ſerjeant at arms; derived from the Sax. Sagol, ty-two gallons, and the half barrel twenty-one gallons, ſu 
i. e. Fuſtis, becauſe they uſe to carry a rod or ſtaff of | well packed, and the great ſalmon by itſelf, and ſmall fiſh Ca 
filver. by themſelves, &c. on pain to forfeit for every veſſel 65. 
SALARY, (Salarium) Is a recompence or conſidera- | 8d. Stat. 22 Ed. 4. c. 2. Salmon not to be taken in the to 
tion made to a perſon for his pains and induſtry in another | Thames between 24 Auguſt and 11th November. 9 Ann. U 
man's buſineſs: The word is uſed in the ſtatute 23 Ed. c. 26. Fiſhmongers prohibited to buy ſalmon under ſix * 
3. cap. 1. Salarium at firſt ſignified the rents or profits | pounds — — 1 Geo. 1. c. 18. Salmon may be taken p 
of a Sala, hall or houſe; ws in Gaſcoigne they now call in the Ribble between 1 Jan. and 15 Sept. 23 Geo. 2. c. 26. the 
the ſeats of the gentry Salas, as we do halls) but after- | See Fiſh. | Bec 
wards it was taken for any wages, ſtipend, or annual al- | SALMON-PIPE. An engine to catch ſalmon or ſuch ok 
lowance. like fiſh. 25 H. 8. c. 7. M 
SALE, (Yenditio) Is the transferring the of | SALTATORIUM, Signifies a deer leap Ni d 
ds from one to another, upon valuable conſideration : | unj,m Saltatorium in Parco de B. Pat. 1 Ed. 3. * 
And if a bargain is, that another ſhall give me 57. for SALT. The price of ſalt is to be ſet by Juſtices of 10 © 
ſuch a thing, and he give, me earneſt, which I accept, | peace in their ſeſſions; and perſons _ itata higher ral 
this is a perfect ſale. I bt Inſt. 316. On ſale of | rate ſhall forfeit 5/. Alſo ſalt ſhall be ſold by weight oF 
goods, if earneſt be given to the ſeller, and part of them | after the rate of 56. to the buſhel, under the like pe- 2 


are taken away by the buyer, he muſt pay the reſidue of | nalty. Stat. 9g & 10 W. 3. And a duty 1 
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alt by ſtatute; pits to be entered, &c. at the Salt. QMice 
— — of 4ol. ſo ; and proprietors removing ſalt 
from any pit, before weighed in preſence of the proper 
officer, to borkeit 20l. &c. 10 & 11 W. 3. 4 22. 1 Ann. c. 
21. But the duties on ſalt made in this kingdom were 
taken off, and duty on foreign ſalt to continue, except 
for the Britiſh fiſhery, &c. by Stat. Geo. 2. c. 20. And 
ſince the duties on ſalt have been revived and continued, 
to be managed by commiſſioners, &c. who may grant 
licences to erect houſes for roſiging of rock ſalt, at certain 
places in the counties of Eſſex an Suſſex. 5 Geo. 2. r. 6. 
and 7 Geo. 2. c. 6. The ſalt duties continued for a further 
term, and under the ſame proviſions, &c. with a clauſe 
of loan of 500,000 l. And proprietors of ſalt' works in 
Scotland, are not to pay their work-people in ſalt, under 
the penalty of 20 J. Stat. 8 Geo. 2. c. 12 By a late ſta- 
tute, the ſalt duties are further continued, with a loan of 
1,200,000. at 4 J. per cent. intereſt, &c. Rock ſalt may 
be uſed in the making of ſalt from ſea water in works 
in Wales, paying the Tories on both. 14 Geo. 2. c. 22. 
The ſalt duties are made perpetual by fat. 26 Geo. 2. c. 3 
And ſee ftat. 26 Geo. 2. c. 32. | 

Salt may be imported from any part of Europe to Nova 
Scotia, 2 Geo. 3. C. 24. 

May be imported from Europe into Quebec in America, 
4 Geo. 3. c. 19. | : 

SALT-DUTY in London. There is a cuſtom duty 
in the city of London called Granage, payable to the lord 
mayor, &c. for ſalt brought to the port of London, be- 
ing the twentieth _ t. Lib. 125. 
SALT. PETRE. What quantity to be delivered 

early into the royal ſtores, 1 Ann. ſtat. 1. c. 12. ſef. 113. 
The King may prohibit the exportation of it, 29 Geo. 2 
cap. 16. ſe. 1. 

SALT-SILVER, One penny paid at the feaſt of St. 
Martin, by the tenants of ſome manors, as a commuta 
tion for he ſervice of carrying their lord's ſalt from 
market to his Jarder. Paroch. Antiq. 496. 

SALTUS, A high thick wood or foreſt. See Bo/cus. 

SALVA-GARDA, Is a ſecurity | by the King 
to a ſtranger; fearing the violence of ſome of his iub- 
jects, for ſecking his right by courſe of law ;—the form 
whereof ſee in Reg. Orig. fol. 26. 

SALVAGE, Is an allowance made for /aving of ſhips 
or goods from danger of ſeas, enemies, &c. Merch. Di#. 
And by ſtatute, where a ſhip ſhall be in danger of being 
ſtranded or run on ſhore, juſtices of peace are to com- 
mand conſtables to afſemble as many men as ſhall be ne- 
ceſſary to ſave the ſhip ; and being preſerved by their 
means, the perſons aſſiſting ſhall within thirty days after 
be paid a reaſonable . for the ſalvage by the maſter 
of the ſhip or merchant, in default whereof the ſhip or 
goods ſhall remain in the cuſtody of the officers of the 
cuſtoms as a ſecurity. 12 Awn. c. 18. See Black. Com. 


1 J. 293. a | . 

SAL VAGIUS, Wild, ſavage z as. ſalvagius catus, the 
wild cat. Rot. Cart. 1 Job. 

SALUTE, (Salus) Was a coin made by King Hen. 5. 
after his conqueſt in France, whereon the arms of France 
2 England were ſtamped and quartered. Stowe's Chron. 
589. | 
SANCTA, Are the reliques of the ſaints; and jurare 
ſuper ſanta was to make oath on thoſe reliques. Læ. 

nut. c. 57. 

SANCTION OF LAWS. With to the ſanc- 
tion of laws, or the evil that may attend the breach of 
ublick duties; it is obſerved, that human legiſlators have 
or the moſt part choſen to make the ſancsion of their 


laws rather vindicatory than remuneratory, or to conſiſt ra- 


ther in puniſhments, than in actual particular rewards. 
Becauſe, in the firſt place, the quiet enjoyment and 
protection of all our civil rights and liberties, which are 
ſure, and general conſequence of obedience to the 
Municipal law, are in themielves the beſt and moſt va- 
luable of all rewards. Becauſe, alſo, were the exerciſe 
every virtue to be enforced by the propoſal of particu- 
lar rewards, it were impoſſible for any ſtate to furniſh 
ſtock enough for ſo — a bounty. And farther, be- 
cauſe the dread of evil is a much more forcible principle 
of human actions than the proſpect of good. (Locke, Hum. 


Und. I. 2. c. 21.) For which reaſon, tho a prudent be: 

ſtowing of rewards is ſometimes of exquiſite uſe; yet we 
find that thoſe Civil laws which enforce and enjoin out 
duty, do ſeldom; if ever, propoſe any privilege or gift 


to ſuch as obey the law ; but do conſtantly come 


with a penalty denounced againſt tranſgreſſors, either ex- 
preſsly kong the are aid | — of the puniſh- 
ment, or elſe leaving it to the — of the judges, 
and thoſe who are entruſted with the cate of putting the 
laws in execution. | 

Of all the parts of a law the moſt effectual is the vin- 
dicatory For it is but loſt labour to ſay; © do this, or 
avoid that,” unleſs we alſo declare, * this ſhall be the 


. conſequence of your non-compliance.” We mult there- 


fore obſerve; that the main ſtrength and force of a law 
conſiſts in the penalty annexed to it. Herein is to be 
found the principal obligation of human laws: Black. 
„ „% ITT e's 
SANCTUARY, (San#uarium) Is a place privileged 


for the ſafe-guard of offenders lives, being founded upon 


the law of mercy, and the great teverence and devotion 
which the Prince bears to the place whereunto he grants 
ſuch privilege. San#uaries were firſt granted by King Lu- 
cius to our churches and their precincts; and among all 
other nations, our ancient Kings of England ſeem to have 
attributed moſt to thoſe ſanciuaries, . permitting them to 
ſhelter ſuch as had commuted both felonies and treaſons; 
ſo as within forty days they acknowledged their fault, 
and ſubmirred themſelves to baniſhment; during which 
ſpace, if any layman expelled them, he was excommuni- 
cated ; and if a clerk, he was made irregular. Mat. Weſ. 
Ann. 187. S. P. C. lib. 2. cap. 38. Fleta, lib. 1. cap. 29. 
St. Fobn's of Beverly in Yorkſhire had an eminent ſandtu- 
ary belonging to it in the time of the Saxons : And S. 
Buriens in Cornwall had the like granted by King Arbel- 
Aan, Anno 935, ſo had Weſtminſter granted by King 
Edward the Confeſſor ; and St. Martin le Grand in London. 
21 H. 8. Sc. See Black. Com. 4 V. 326, 358, 429. 

SANCTUARIES, It has been obſerved, did not gai 
the name of ſuch till they had the Pope's bull, tho? - on 
had full privilege of exemption from temporal courts by 
the King's grant only: But no ſandtuary granted by ge- 
neral words, extended to high treaſon ; tho? it 42 
to all felonies, except ſacrilege, and all inferior crimes, 
not committed by a ſanuary man; and it never was a 
protection againſt any action civil, any farther than to 
ſave the rs avril from execution of his body, &c. 2 
Hawk. P. C. 335, 336. Sanfluaries were aboliſhed here 
by the ſtatutes 26, 28 & 32 H 8. and 1 & 2 E4.6. And 
the Plea of Sandtuary with Abjuration is taken away by 21 

ac. 1. c. 2. ä 
A SANDAL, A merchandiſe brouglit into England; and 
a kind of red bearded wheat. See 2 R. 2.c. 1. 

SAND-GAVEL, Is a payment due to the lord of the 
manor of Rodley in the county of Gloucefter, for liberty 
granted to the tenants to dig /and for their common uſe; 
Tayl. Hiſt. Gavel. 113. 

SANE MEMORY, i. e. Perfect and ſound mind and 
memory, to do any lawful act, &c. See Non. Sane. . 

SANGUINEM EMERE, Was where villains were 
bound to buy or redeem their blood or tenure, and make- 
themſelves freemen. —Omnes cuſtumarii tenen. de manerio 
de Grendon debent ſanguinem ſuum emere. Lib. niger 
Heref. | 
SANGUIS, Is taken for that right or power which 
the chief lord of the fee had to judge and determine caſes 
where blood was ſhed. Mon. Angl. tom. 1 p. 1021. 

SANG and SANKE,, Words uſed for blood. 

SAPHORA, To what duty liable on importation. 
2 W. & M. ſeſſ. 2. c. 4. | 

SARABARA, A covering for the head. Mat. Weſtm. 
Ann. 1295. 

SARCLIN-TIME, (From the Fr. Sarcler, Lat. Sar- 
clare) Is the time or ſeaſon when huſbandmen weed their 
corn. | 

SARCULATURA, Weeding of corn: Una ſarcula- 
tura, the tenant's ſervice of one day's weeding for the 
lord. ——Tenet in bondagio, & debet unam ſcarcalaturam, 
&c. Paroch. Antiq. 403. 

SARKE. See Guernſey. And Black. Com. 1 V. 106. 

SARKELLUS, 


| SARKELLUS, An unlawful net or engine for de 
ſtroying fiſh. Inquific. Tuſtic. Ann, 1234. 
ARPLER OF WOOL. (Serplera lane, otherwiſe 

talled a pocket) Is half a fack. Fleta, lib. 2. c. 112 

SARSAPARILLA, May be imported from the Ame- 
rican plantations, &c. if of the growth of America. 7 Ann. 
cap. 8. | : 

Ak r. or aſſart, A piece of woodland turned into 
arable. See A art. : ; 

SARUM, Is intended for the city of Saliſbury. It was 
a form of church-ſervice called ſecundum iſum Sarum, and 
was compoſed by Oſmond the ſecond biſhop of Sarum. in 
the time of William the Conqueror. Holingſhead, p. 17. 
col. B. þ 
SASSE, Is a kind of weir with flood-gates, moſt com- 


monly in navigable and cut rivers, from the damning |. 


and ſhutting up and looſing the ſtream of water, as oc- 
caſion requires, for the better paſſing of boats and barges: 
This in the Weſt of England is called a Jock; and in ſome 
places a ſſuice. Stat. iT & 17 Car. 2. c. 12. 


SASSONS, The corruption of Saxons, a name of con- | 


tempt formerly given to the Engliſh, while they affected to 
be called Angles; they are ſtill fo called by the Welch. 

SATISFACTION, Is the giving of recompence for 
an injury done; or the 1 of money due on bond, 
Judgment, &c. In which laſt, it muſt be entered on re- 
cord. 2 Lill. Abr. 495. See Black. Com. 4 V. 421. 

Where money given one by will, ſhall be held to be in 
ſatisfaftion of a debt, being more than that amounts to; 
and where it is not, and both have been allowed. Preced. 
Chanc. 394, 395, 236. 2 Vern. 478. See Legacy. Sa- 
tigfaction and amends may be pleaded for involuntary 
treſpals, &c. by ſtat. 21 Fac. 1. c. 3. Vide Payment. 

SATURDAY STOP? A ſpace of time from even- 
ſong on Saturday till ſun- riſing on Monday, in which it 
was not lawful to take ſalmon in Scotland, and the north- 
ern parts of England. MS. K 

SAVER- DEFAULT, Is a law- term for to excuſe, as 

when a man having made default in appearance in court, 
&c. comes afterwards and alledges good cauſe for it, viz. 
Impriſonment at the time, or the like. Book Ext. 
SANKEFIN, (Fr. from Sang, i. e. Sanguis, Fin, & 
Finis) Is the determination or final end of the lineal race 
and deſcent of kindred. Britton, c. 1 lo. 

SAURUS, A hawk of a year old. BraZ. lib. g. tract. 
I. c. 2. Par. 1. 2 

SAXON-LAGE, (Saxon laga, Lex Saxonum) The law 
of the Welt Saxons by which they were governed. See 
Merchenlage. And Black. Com. 4 V. 403, 4, 5- 

As to the reaſon why ſo many traces of the Saxon laws, 


language and cuſtoms are to be found in England, Robert- 


1 


SCALINGA, A quarry or pit of ſtones, or rather 


ſlates for covering houſes: French eſcailere, whence ſcal- 
ing of houſes, &c. Mon. Angl. tom. 2. pag. 130. 


SCANDAL, Signifies a report or rumour, or an action 
whereby one is affronted in publick. Cham. 
How the words are to be laid, and what is a materia] 
variance between the words laid and proved. See Rep, 
Temp. Hardw. Per Annaly, 305. It is not neceſſary to 
charge the words to be falſe. Id. 340. | 
SCANDAL OR IMPERTINENCE IN BILLS IN 
EQUITY : If a bill in equity contain matter either 
ſcandalous or impertinent, the defendant may refuſe to 
anſwer it, till ſuch ſcandal of impertinence is expun 


{ which is done upon an order to refer it to one of the 


maſters. Black. Com. 3 V. 442. 

SCANDALUM MAGNATUM, Is the ſpecial name 
of a ſtatute, and alſo of a wrong done to any high per. 
ſonage of the land, as prelates, dukes, earls, harons, and 
other nobles; and alſo to the chancellor, treaſurer, clerk 
of the Privy ſeal, ſteward of the houſe, juſtice of one 
bench or other, and other great officers of the realm, by 
falſe news, or horrible or falſe meſſages, whereby de. 
bates and diſcords betwixt them and the commons, or 
any ſcandal to their perſons might ariſe. - Stat. 2 R. 2. 
cap. 5. and hath given name to a writ, granted to reco- 
ver damages thereupon. Cowell, 

At the time of making the law, on which this action 
is founded, the conſtitution of this kingdom was martial, 


ſo were the ſervices; as knight-ſervice, caſtle- guard and 
eſcuage ; fo that all provocations by vilifying words were 
revenged by the ſword, which often created factions in 
the Commonwealth, and endangered the government it- 
ſelf; for in this kind of quarrels the great men, or peers 
of the realm, uſually engaged their vaſſals, tenants and 
friends; ſo that laws were then made againſt wearing of 
liveries or badges, and againſt riding armed; ſo the ſtat. 
Weſtm. 2. appoints that the offender ſhall ſuffer impriſon- 
ment until he produces the author of a falſe report. 2 
Med. 156. 8 

The law, on which this action is grounded, is the 2 
Rich. 2. ſtat. 1. cap. 5. which enacts, That of coun- 
terfeiters of falſe news, and horrible lies, of Prelates, 
Dukes, Earls, Barons, and other nobles and great men 
of the realm, and alſo of the chancellor, treaſurer, clerk 
of the Privy ſeal, ſteward of the King's houſe, juſtices 
of the one bench or of the other, and other great officers 
of the realm, it is defended that none contrive or tell an 
falſe things of Prelates, Lords, and of others aforeſai 
whereof diſcord or ſlander might riſe within the realm, 
and he whb doth the ſame ſhall be impriſoned 'till he 


and given to arms; the very tenures were military, and 
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ſon, in his Hiſtory of Emperor Charles V. 1 V. 197. | have. brought him forth that did ſpeak the ſame.” This 
Note, IV. Says, The Saxons carried on the Conqueſt | ſtatute is recited by the 12 R. 2. cap. 11. and oy 
e of that country with the ſame deſtructive ſpirit, which | is further provided, that the offender ſhall be puni 
« diſtinguiſhed the other barbarous nations. The ancient | by the advice of the council. 4 Inſt. 51. 4 Co. 12.6. 
e inhabitants of Britain were either exterminated ; or | See Black. Com. 1 V. 402. 3 V. 123. 10 
forced to take ſhelter among the mountains of Wales, 10 
e or reduced into ſervitude. The Saxon government, 1. Who may bring this action, and for what words it 67. 
<« laws, manners, and language were of conſequence in- lies. | a 
* troduced into Britain; and were ſo perfectly eſtabliſh- | 2. Of the proceedings in this aftion. une 
<« ed, that all memory of the inſtitutions previous to their 1 ; libs 
* Conqueſt was aboliſhed.” As to the laws of the Saxons, 1. Who may bring this action, and for what words it 40 
for putting an end to private wars. See Id. 28 ;. lies. | Wri 
SCABINI, Is a word uſed for wardens at Linne in Nor- | : / 
folk: Sciant præ ſentes & futuri quod nos, &c. It hath been held, that the king is not included in the The 
Cuſtodes five ſcabini & fratres fraternitatis five gildæ mer- | words great men of the realm, as the ſtatute begins with an Nm 
catoriæ ſanfte trinitatis ville Lenne in Com. Norf. Chart. | enumeration of perſons of an inferior rank, as ther 
Hen. 8. | Dukes, &c. _— Furiſd. 19, 35. 5 Nor 
SCALAM, Ad ſcalam, The old way of paying money Alſo it is held, that a waman noble by birth is not in- by a 
into the Exchequer. The ſheriff, &c. is to make pay- | titled to this action. Cromp. Juriſ. 34. a 
ment ad ſcalam, i. e. ſolvere præter quamlibet numeratum It hath been adjudged, that tho there was no viſcount Eng 
librum ſex denarios. Stat. W. 1, And at that time fix- | at the time of making this ſtatute, (the firſt viſcount be- 2 K 
pence ſuperadded to the pound made up the full weight, | ing John Beaumont who was created viſcount, 18 Hen. « ) 8⁰ 
and near the intrinſick value. This was upon as | yet when created noble, tho“ by a new title, he was 11 tle e. 
a medium to be the common eſtimate for the defective | titled to his action on this ſtatute, Cro. Car. 136. Palm. 3 
weight of money; thereby to avoid the trouble of weigh- | 565. Viſcount Sey and Seal v. Stephens. f 24. 
ing it when brought to the Exchequer. Lownds's Fg Alſo it hath been adjudged, that ſince the union à Peet do ti 
on Coin, pag. 4. Hale's Sher. Accounts, pag. 21. of Scotland may have an action on this ſtatute, and — faid | 
: it is not neceſſary for him to alledge that he hath a por ſon, 
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und voice in parliament; for by the 5 Ann c. 8. art. 23. | 
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it one ſays, I met J. S. whom I do not know, but 


All peers of Scotland after the union ſhall be peers of my Lord P. ſent after me to take my purſe, an action 


Great-Britain, and have rank arid precedency; &c. be 


tried, &c. and enjoy all privileges of peers as. the peers 
of . England now do or hereafter may enjoy, 7 the 
right and privilege of ſitting in the Houle of Lords, and 
the rivilege depending thereon, and particularly the right 
of fitting Upon the trial of peers. Cum. 439; Lord 
Viſcount Falbland v. Phipps. | | | 

It hath been contended for, that no words of ſlander 
arepuniſhable by this ſtatute, unleſs they are actionable 
at Common law, and that they are only aggravated by 
the ſtatute, which in this reſpect is like the King's pro- 
clamation. 2 Mod. 161. Sir Robert Atkins in bis argu- 
ment. Freem. 222. 

But the contrary hereof ſeems to have been holden in 
moſt of the caſes on this head, and not without reaſon, 
as it would be to no 5 to make a law, and thereby 
to give a peer an action for ſuch words as a common per- 
ſon might have before the . of the ſtatute, and for 
which the peer himſelf had equally a remedy by the Com- 
mon law; and therefore the deſign of the ſtatute muſt 
be, not only to puniſh ſuch * as import a great ſcan- 
dal in themſelves, or ſuch for which an action lay at the 
Common law, but alſo ſuch things as favoured of any 
contempt of the perſons of the peers or great men, and 
brought them into mo with the Commons, whereb 
they took occaſion of provocation and revenge. 2 Mod. 


156. KY 

2 hath been obſerved, that no action was brought 
on this ſtatute till 100 years after the making thereof, 
the Lords ſtill continuing the military way of revenge 
to which they had been accuſtomed. 2 Mod. 156. Sr 
Francis Pemberton's argument. 

The firſt caſe on this ſtatute, ſaid to be reported, is 
in Keky, where the Lord Beauchamp brought an action of 
ſean. mag. againſt Sir Richard Crofts, for that the ſaid 
Richard had ſued out a writ of forgery of falſe deeds 
againſt him; and it was held, that the taking out the 
writ being done ina legal way, and in a courſe of juſtice, 
the action did not lie. Keke. 26, 27. 2 Mod. 164. cited. 

Scan. mag. brought for ſaying of a judge, you are a 
_—_ ig and held actionable. Comp. Fur. 35. 
Ld. Ch. J. er's caſe, So for theſe words, He impri- 
ſoned me till I gave him a releaſe. 3 Leon. 376: Lord 
Wincheſter's caſe, cited Freem. 221. So theſe words; You 
have writ a letter to me, which I have to ſhew, which is 


and to the maintenance of ſuperſtition, and that I will 
ſtand to prove againſt you, were held actionable, and 
500 marks damages given, Cro. Eliz. 1. Biſhop of Nor- 
wich v. Prickett. So of theſe words, My Lord Mordant 
did know that Prude robbed Shotholt, and bid me com- 
pound with Shotbolt for the ſame, and ſaid he would ſee 
me ſatisfied for the ſame though it caſt him 100 J. which 
I did for him, heing my maſter, otherwiſe the evidence 
I could have given would have hanged Prude. Cro. Elz. 
67. Ld. Mordant v. Bridges. For theſe words wrote in 
a letter, I have heard that your Lordſhip hath ſought by 
uncharitable means to bereave me of my life, lands and 
liberty, an action lies. Moor 142. LA. 2 v. Fox. 
4 Co. 16. S. C. that the action as well lies for words 

written as thoſe ſpoken. 2 Show. 505. 
An action of ſcan. mag. was brought for theſe words, 
are more jeſuits come into Ex Land ſince the Earl of 
Northampton was Lord of the Cinque ports than ever 
there were before, and held actionable. 12 Co. Earl of 
lp 02h caſe. In ſcan. mag. for theſe words ſpoken 
a parſon in the pulpit, The lord of Leiceſter is a wick- 


adju actionable, and 500 J. damages given, 
« Leiceſter v. ; 


So for theſe words, The Earl of Pembroke is of ſo lit- 


tle 

= eſteem for him, and no man will take his ward for 
2d. and no man of tion values him more than I 
do the dirt under my feet; and held actionable, though 
ſaid they would not be ſo in the caſe of a common Per- 
lon, Freem. 49. Earl of Pembroke v. Saniel. 


againſt the word of God, againſt the Queen's authority, 


wa man, and an enemy to the reformation in : 
7 21. 


in the country, that no man of reputation hath 


f ſcandalum magnatum lies, though not poſitively ſaid m 
1440 P. ſent ten: or that it — to Ele dd Sk fle 
niouſly; which laſt, in caſe of an action by a common 
perſon, might be a good exception: 1 Lev. 277. 1 Sid: 
434: 2 Keb. 537- E. of Peterborough v. Sir Fobn Mor- 
dant. Vide 1 Sid. 233. 1 Keb. 813. t Lev. 148. Mar- 
quis of Darcbeſter v. Proby. If one ſays of a peer, He 
is an unworthy man, and acts againſt law and reaſon; 
an action of ſcan. mag. lies, notwithſtanding the words 
are general, and charge him with nothing certain: And 
ſo a Judged by North, M indbam, and Scroggs againſt the 
opinion of Atkins, who ſaid the ſtatute extended not to 
words of ſo ſmall and trivial a nature; but to ſuch only 
which were of greater magnitude; by which diſcord might 
ariſe, &c. and therefore the words horrible lies were in- 
ſerted in the ſtatute: Note; the rule laid down by the 

court in this caſe was; that words ſhould not be conſtrued 

eirher in a rigid or mild ſenſe; but according to the ge- 
neral and natural meaning, and agreeable to the common 
underſtanding of all men. 2 Mod: 151; &c. 1 Med. 
232. Freem. 220, Lord Townſend v. Doctor Hughes. | 


2. Of the proceedings in this action. 
„It is now clearly agreed, that though there be no ex- 
preſs words in the ſtatute which give an action, yet the 
party injured may maintain one on this principle of law, 
that when a ſtatute prohibirs the doing of a thing, which 
if done might be prejudicial to another, in ſuch a caſe he 
may ab an action on that very ſtatute for his damages. 
2 Med. 152. ; 
That though the action is to be brought tam pro domino 
rege quam pro ſe ipſo, yet the party is to recover all the da- 
mages. 1 Peer Will. 690. That if the words are ac- 
tionable at Common law, the peer hath his election to 
roceed on the ſtatute, or at Common law. Freem. 49. 
t hath been held, that this being a general law, = 
laintiff need not recite it particularly, and that if he ſets 
Forth fo much thereof as ſhews his caſe to be within the 
ſtatute, it is ſufficient. Cro. Car. 136. 2 Sid. 21. 
Freem. 425. That it is now ſettled that no new trial is 
to be granted in ſcan. mag. for exceſſive damages; which 
points ſeem to have been firſt determined in the before 
mentioned caſe of Lord Townſend v. Dr. Hughes, where 


the jury gave 4000 J. damages. 2 Mad. 151. 1 Med: 


231. 

| I has been ruled, that in ſcar. mag. the defendant 
cannot juſtify, let the words be ever ſo true, becauſe the 
action is brought qui tam, in which the King is concern- 
ed ; but it hath been held that the defendant may explain 
the words by ſhewing the occaſion of ſpeaking of „ 
and thereby extenuate the meaning of them, as was done 
in Lord CromwelPs caſe. 4 Co. 14. 2 Mod. 166. Freem. 
220. Poph. 67. 

In ſcan. mag. the court will never change the venue 
on the common affidavit that-the words were ſpoken in 
another county, becauſe a ſcandal raiſed on a peer of the 
realm reflects on him through the whole kingdom; and 
he is a perſon of ſo great notonety, that there is no neceſ- 
ſity of his being tied down to try his cauſe among his 
neighbaurhood. Carth. 400. 2 Salk. 668. Vide 1 Lev. 
56, 1 Keb. 514. 1 Sid. 185. 2 Mod. 216. 

Bur in the caſe of Lord Shafts v. Grabam, the 

court in ſcan. mag. on a ſpecial affidavit of the plaintiff's 

wer and intereſt in the county where the action was 

id, made a rule for chan ing the venue; but note, that 

the books which report — cite this caſe, mention it as 
a caſe of the times, and that it was owing to the great 
influence that Lord had in the city of London that the 
court varied from the general rule, and which rule hath 
ever fince, notwithſtanding this caſe, been adhered to. 
2 Jo. 198. 1 Vent. 363. Skin. 40. 2 Sbow, 200. 

It hath been held, that the ſtatute, which appoints that 
actions for words ſhall be commenced in the — ns 
chamber, does not extend to ſcan. mag. Cro. Car. 386. 
Alſo it hath been held, that the ſtatute 27 Elia. for 
bringing a writ of error in the Exchequer chamber does 

not extend to this action. Cro. Car. 388. 1 Sid. 141. 
10 B | | 
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It hath been held, that in an action of ſcan. mag. ſpecial 
bail is not required. 3 Mod. 41. Holt Rep. 640. It 
hath been held, that no coſts are to be given the plaintiff 
on his obtaining a verdict. 2 Show. 50b. . 

Scandalizing the marriage of King Hen. 8. with Anne 
Bullen was declared treaſon, by Stat. 25 Hen. 8. 

SCARBOROUGH, Perſons er there, with 
power to diſtrain every man for the fifth part of houfes 
and lands, towards the repairs of the pier and key, &c. 
See Stat. 37 H. 8. c. 14. 


SCATINIA LEX, A law againſt buggery.— Quæ 
epoſtere veneris uſum coercebat, ita dit2. a ſcatinia latore. 


SCAVAGE, SCEVAGE, or SCHEWAGE, (from - 


the Sax. /cheawian, i. e. oftendere) A kind of toll or cuſ- 
tom, exacted by mayors, ſheriffs, &c. of merchant ſtran- 
gers, for wares ſhewed or expoſed to fale within their li- 
berties; prohibited by the ſtatute 19 H. 7. c. 7. But 
the city of London {till retains this ancient cuſtom to a 
good yearly profit: And the Lord Chancellor, Treaſu- 
rer, Preſident of the Council, Privy Seal, Steward, and 
two Juſtices of the Xing Bench and Common Pleas, are 
to aſcertain theſe duties, and order tables to be made, 


- mentioning the particulars, &c. by 22 H. 8. c. 8. 


SCAVALDUS, The officer who collected the ſcavage 
money, which was ſometimes done with great extortion. 
SCAVENGERS, (from the Belg. ſcbaven, to ſcrape or 
carry away) Are perſons choſen into this office in London 
and its ſuburbs, who hire rakers and carts to cleanſe the 
{treets, and carry the dirt and filth thereof away. 14 
Car. 2. c. 2. In Eaſter week yearly, two tradeſmen in 
every pariſh within the weekly bills of mortality muſt be 
elected ſcavengers by. the conſtables, church-wardens, and 
other inhabitants, who are to take upon them the office in 
ſeven days, under the penalty of 10/. Theſe ſcavengers 
every day, except Sandes or holidays, are to bring their 
carts into the ſtreets, and give notice by a bell, or other- 
wiſe, of carrying away dirt, and to ſtay a convenient 
time, or ſhall forfeit 40s. and juſtices of peace in their 
petit ſeſſions may give ſcavengers liberty to lodge their 
dirt in vacant places near the ſtreets, ſatisfying the owner 
for the damage, &c. All perſons, within the weekly 
bills, are to ſweep the ſtreets before their doors, every 
Wedneſday and Saturday, or pain of forfeiting 3s. 4. 
and perſons laying dirt or aſhes before their houſes, incur 
a forfeiture of 55s. Inhabitants and owners of houſes 
are alſo to pave the ſtreets before their own houſes, on 
the penalty of 205. for every perch : And conſtables, 
church-wardens, &c. may make a ſcavenger's tax, bein 
allowed by two juſtices of the peace, not exceeding 4 d. 
in the pound, &c. 2 V. & M. c. 2. By the Stat. 1 Geo. 
I. c. 48. Juſtices of peace in their quarter-ſeſſions may 
appoint ſcavengers, and order the repairing and cleanſing 
the ſtreets in any city or market-town, and appoint per- 
ſons to make aſſeſſments, ſo as not to exceed 64. 
pound per ann. to defray the charge of ſuch ſcavengers, 
to be collected and levied by diſtreſs, and when new ſca- 
vengers are choſen, the old ones muſt account before 


two juſtices for the money aſſeſſed and collected, and pay 


what remains in their hands to the new ſcavengers, or be 
committed to priſon, &c. The aſſeſſments for ſcaven- 
gers of the pariſhes of St. Anne, Weſtminſter, and St. 
James, ſhall be rated according to the cuſtom of the city; 
and ancient ſtreets in the city are to be maintained accord- 
ing to ancient uſage, &c. The Lord · mayor or any Al- 
derman may preſent upon view, any offence within the 
city of London, and aſſeſs fines not exceeding 205. to 
be paid to the Chamberlain for the uſe of the city, &c. 
Stat. ib. Truſtees and commiſſioners appointed to clean 
and repair St. James's Square, and continue the ſame 
cleaned; and rates to be made and aſſeſſed on houſes, at 
ſo much per foot in front, leviable by diſtreſs ; and annoy- 
ing the ſquare by filth, is liable to 205. penalty, &c., by 
12 Geo. 1. c. 25. For the better paving and cleanſing the 
ſtreets in the city of Meſtminſter, &c. ſurveyors are to be 
nominated by juſtices of peace, who ſhall take a view of 
all the ſtreets every ſix weeks, and make preſentments of 
pavements out of repair, cauſe the ſame to be amended, 
&c. tAnd the ſurveyors to have an allowance not exceed- 
ing 8 J. per ann. out of the ſcavenger's rates, &c. Stat. 2. 
Geo. 2. c. 11. Perſons authoriſed by 22 & 23 Car. 2. may 


order ſuch parts of London ſtreets, &c. as lie before vacant 


SCH 


houſes, to be paved and amended ; and impoſe aſſeſſment, 


on the owners, to be paid on their account by the next 
occupiers, and deducted out of rent; and in the mean 
time, the Chamberlain of the city ſhall pay the taxes; 
And ſuch authoriſed perſons may direct poſs to be ſet up 
in all paſſages within the city, to preſerve foot-paths, and 
for that purpoſe make aſſeſſments. 10 Geo. 2. c. 22. A 
ſcavenger's rate cannot be made for a diviſion in which 
there is no pariſh officer. 1 Str. 630. See the new ſtatutes, 

SCEAT, (Sax.) A ſmall coin among the Saxons equal 
to four farthings. 

SCEITHMAN, (Sax.) A pirate or thief. LL. A. 
thelredi apud Brompton. 

SCEPPA SALIS, An ancient meaſure of alt, the 
quantity now not known: And ſceppa or ſceap was like. 
wiſe a meaſure of corn, from e bee ſchapa , baſkets, 
which were formerly the common ſtandard of meaſure, 
being called fps or ſteps in the ſouth parts of England, 
and a bee-hive is termed a bee: tip. Mon. Ang. tom. 2, 
Pag 284. Paroch. Antiq. 604. 

CEURUM. A barn or granary. It is mentioned 
in Ingulphus, pag. 862. 

SCHAFFA, A ſheaf, as /chaffa ſagittarum, a ſheaf 
of arrows. See Skene de verbor. ſignif. eod. verbo. 

SCHARPENNY, A ſmall duty or compenſation: 
And ſome cuſtomary tenants were obliged to pen u 
their cattle at night in the pound or yard of their lon 
for the benefit of their dung; or if they did not fo, they 
paid a ſmall compenſation called renn or ſharnpemny, 
1. e. dung penny, or money in lieu of dung. The Saxon 
ſcearn ſignified muck or dung. In ſome parts of the 
North they ſtill call cow-dung by the name of cow-ſtery, 
and in Weſtmorland, a ſcarny houghs, is a naſty, diny, 
dunghil-wench. Cowell. | 
* SCHAVALDUS, The officer who collected the ſa. 
vage money, which was ſometimes done with extortion 
and great oppreſſion. Cowell, 

SCHEDULE, Is a little roll, or long piece of paper 
or parchment, in which are contained particulars of 
goods in a houſe let by leaſe, &c. Vide Leaſe. 

SCHETES, Was formerly a term for uſury ; and the 
Commons prayed that order might be taken againſt this 
horrible vice, practiſed by the clergy as well as the laity. 
Rot. Parl. 14 R. 2. 

SCHILLA, A little bell uſed in monaſteries, men- 
tioned in our hiſtories. Eadmer. lib. 1. c. 8. | 

SCHIR-MAN, (Sax. /cir-man) A ſheriff. LL. Ine 
11 apud Brompton. See Shireman, and Black. Com. 1 
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SCHIRRENS- GELD, (Spire: geld) Was a tax paid 
to ſheriffs for keeping the ſpire or county- court. Cartular. 
Abbat. St. Edmund 37. | 

SCHISM, (/chiſma) A rent or diviſion in the church: 
There was a ſtatute made to prevent the growth of /ch1/m. 
Anno 12 Ann. See Black. Com. 4 V. 52, 53. 

SCHOOL-MASTER. No perſon ſhall keep ot 
maintain a ſchoolmaſter, who does not conſtantly go to 
church, or is not allowed by the ordinary; on pain o 
107, a month; and the ſchoolmaſter ſhall be diſabled, 
and ſuffer a year's impriſonment. Stat. 23 Elz. C. I. 
Recuſants are not to be ſchoolmaſters in any publick 
grammar-ſchool, nor any other, unleſs the perſons be li- 
cenſed by the biſhop; under the penalty of forfeiting 405. 
a day. 1 Fac. I. c. 4. Every ſchoolmaſter keeping an) 
public or private ſchool, and every tutor in any private 
family, ſhall ſubſcribe the declaration, that he will con- 
form to the liturgy of the church of England as by lau 
eſtabliſhed, and be licenſed by the ordinary ; or he ſhall 
for the firſt offence ſuffer three months impriſonment, &c. 


13 & 14 Car. 2. c. 4. If any papiſt ſt.all be convicted of 


keeping a ſchool, or take upon him the education o 
youth, he ſhall be adjudged to perpetual impriſonment. 
11 & 12 W. z. c. 4. Perſons keeping ſchools without 
a licence from the biſhop, and receiving ihe ſacrament 
of the church of England, taking the oaths, &c. (en. 
cept tutors in reading, writing, and arithmetick) 

be committed to the common gaol for three months, 
&c. 12 Ann. ſeſſ. 2. c. 7. But this laſt ſtatute, as to 
ſchoolmaſters receiving the ſacrament of the church, f. 
repealed by 5 Geo. 1. c. 3. By our canons, no man 1 
teach in a publick ſchool, or private houſe, but * 
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et - 
as is examined and allowed by the biſhop, and of ſober 
life: And all ſchoolmaſters are to teach the catechiſm of 
the church in Ex liſo or Latin; and bring their ſcholars 
to church, and afterwards examine them how they have 


benefited by ſermons, &c. Can. 77, 79. Tho' the act 
of uniformity obliges ſchoolmaſters only to aſſent to and 


ſubſcribe the declaration, yet it adds according to the laws 


and ſtatutes of this realm, which preſuppoſes ſome neceſ- 
ſary qualification. And therefore a biſhop may take time 
to inquire into the character of an elected ſchoolmaſter, 
before he licenſes him. 2 Strange 1023. See Black. Com. 
1 V. 453. ; 

SCILICET, An adverb, ſignifies, that is to ſay, to wit; 
and hath been often uſed in law proceeding. Sir Jobn 
Hobart, in his expoſition of this word, ſays, it is not a 
direct and ſeparate clauſe, nor a direct and intire clauſe, 
but intermedia; neither is it a ſubſtantive clauſe of itſelf, 
but it is rather to uſher in the ſentence of another, and to 
particulariſe that which was too general before, or diſtri- 
bute that which was too groſs, or to explain that which 
was doubtful and obſcure; and it muſt neither increaſe 
nor diminiſh, for it gives nothing of itſelf : But it may 
make a reſtriction, where the precedent words are not ſo 
very expreſs, but they may be reſtrained. Hob. 171, 
172. The word ſcilicet, in a declaration, ſhall not make 
any alteration of that which went before. Poph. 201, 
204. And yet, in ſome caſes, the ſcilicet which intro- 
duces a ſubſequent, ſhall not be rejected. 2 Cro. 618. 

SCIRE FACIAS, Is a writ judicial, moſt commonly to 
call a man to ſhew cauſe to the court whence it iſſues, why 
execution of a judgment paſſed ſhould not be made our. 
This writ is not granted until a year and a day be elapſed 
after a judgment given. Oli Nat. Brev. fol. 151. Scire 
facias upon a fine lies not, but within the ſame time af- 
ter the fine levied, otherwiſe it is the ſame with the writ 
of babere facias ſeiſinam. Weſt. Symbol. part 2 tit. 
Fines, ſect. 137. and 25 E. 3. ſtat. 5. cap. 2. and 39 
Eliz. c. 7. Other diverſities of this writ you may find 
in the table of the Regiſter Judicial and Original. See 
alſo Raftalls Entries, verb. Scire facias. Cowell. 


1. Of the nature of the writ, and in what caſes it is a 
Proper remedy. | 

2. Of the ſcire facias to revive jndgments, and after 
what time neceſary. 

3. Of the ſcire facias on recognizances and ſtatutes. 

4. Of pleading to a ſcire facias.. 

5. Of ſcire facias againſt tertenants, and againſt whom 
to be brought, &c. | 
e Of other points generally, not claſſed under the former 


1. Of the nature of the writ, and in what caſes it is a 

roper remedy. 

A ſcire facias is —— a judicial writ, and founded 
on ſome matter of record, as judgments, recognizances 
and letters patent, on which it lies to enforce the execu- 
tion of them, or to vacate or ſet them aſide; and tho! it 
be a judicial writ of execution, yer it is ſo far in nature 
of an original, that the defendant may plead to it, and 
is in that reſpe& conſidered as an action; and therefore 
It is held, that a releaſe of all actions, or a releaſe of all 
executions, is a good bar to a /ci. fa. Lit. ſect. 505. 
Co. Lit. 290. b. 291. a. F. N. B. 267. 

But tho' it be held that a /ci. fa. is in nature of an 
original, pet it hath been adjudged, that no writ of error 
lies into the Exchequer chamber on a judgment given in 

K. on a ſz. 2 the ſtatute 27 Eliz. cap. 8. which 
Siwes the writ of error, mentioning only ſuits or actions 
of debt, detinue, covenant, account, actions upon the 
Cale, ejefione firme, or treſpaſs. Cro. Car. 286, 300, 
464. 1 Roll. Rep. 264. 1 Vent. 38. 1 Salk. 263. 

. Allo it was formerly held, that the plaintiff could-not 
in a ' Fa. recover coſts; but this is now remedied by 
W» atute 8 & 9 Will. 3. cap. 11. Dal. 95. 3 Bull. 


If a bill of exceptions be tendered to a judge, and he 
us it and dies, a ſcire facias lies inſt his executors 
” adminiſtrators to certify it. 4 Int. 438. See 2 Iuſt. 


OY 


S 


A ſci. fa. lies againſt a ſheriff who levies money on 2 
F. fa. and retains it in his hands. Holt 32. Coo. Fac. 
514. 1 And, 247. Godb. 276. | 

So a fi. fa. will lie for a fine aſſeſſed on the party at 
the juſtice teat of a foreſt, Cro. Car. 40g. Lies to have 
execution of damages recovered in appeal. Cro. Fac. 


; th an elongavit returned by the fheriff, a /ci. fa. 
lies againſt the pledges in a replevin, by plaint in the ſhe- 
riff's court, tranſmitted to the huſtings, and ſo to B. R. 
by certiorari. Comb. 1. That a ſci. fa. lies againſt the 
ſheriff for taking inſufficient pledges in replevin. Hutt. 
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If one hath judgment in a quare impedit, and after- 
wards, before execution, the party is outlawed, the King 
may have a ci. fa. to execute the judgment, the King 
having privity enough in this caſe to ſue execution, be- 
cauſe the thing, as it was in the plaintiff, veſted in the 
King. Moor 241. Cro. Eliz. 44, 325. Where having 
the thing gives a ſufficient privity to maintain a ſci. fa. 
Kelw. 168, 169. 

On a motion to diſcharge an outlawry which was par- 
doned by the act of oblivion, the court held that it could 
not be done on motion, but that the party muſt bring a 
ſci. fa. on the act. Stil. 348. 

Where one obtained judgment, and after had judg- 
ment on a ſci. fa. thereupon, and then became a bank- 
rupt, and the original judgment was aſſigned by the 
commiſſioners to S. S. upon motion, it was entered to 
intitle him to the benefit of the judgment on the ſci. fa. 
without bringing a new one. 3 Mod. 88. 

A ſci. fa. brought by the ſucceſſor of a preſident of 
the college of phyſicians in London, upon a judgment in 
debt obtained by him upon the ſtatute 14 Z. 8. againſt 

ractiſing phyſick in London without a licence, but died 

fore execution; it was objected on demurrery that the 
ſci. fa. ought to have been brought by the executor or 
adminiſtrator of him who recovered : But without argu- 
ment the court held, that the ſucceſſor might well main- 
tain the action, for the ſuit is given to the college by a 
private ſtatute, and the ſuit is to be brought by the pre- 
ſident for the time being; and he having recovered in 
right of the corporation, the law ſhall transfer that duty 
to the ſucceſſor of him who recovered.. Cro. Fac. 159. 
Dr. Atkins v. Gardinor. es 

A ſci. fa. was brought in the court of C. B. to re- 
verſe a fine in antient demeſne ; and it was ruled, that 
no ſuch writ lay, but that the party ought to bring his 
writ of deceit. Mich. 7 W. 3. in C. B. Zouch v. 


Thompſon. 


2. Of the ſcire facias to revive judgments, and after what 
x time neceſſary. : 

There have been different opinions whether a /. fa. 
lay at Common law ; but this doubt, ſays my Lord 
Coke, aroſe for want of diſtinguiſhing between perſonal 
and real actions. 2 Inſt. 469. . c a 

At Common law, it after judgment given, or recog- 
nizance acknowledged, the plaintiff did not ſue out ex- 
ecution within the year, the plaintiff or his conuſee was 
driven to his original upon the judgment, and the ſcire 
facias in perſonal actions was given by the ſtatute of 
Weſtm. 2. c. 45. | 8 

But in real actions, or upon a fine, tho? no execution 
was ſued out within a year after the judgment given or 
fine levied, yet after the year a ſci. 2 lay for the land, 
&c. becauſe no new original lay upon the judgment or 
fine. 2 Inſt. 470. "ET Coby 

A ſci. fa. lay as well in mixed as real actions, and up- 
on a judgment in an aſſiſe. So it lay upon a judgment 
in a writ of annuity. Salk. 258, 600. | 

It hath been adjudged, that if there be judgment in 
ejectment, and no execution ſued thereon in a year and a 

ay, an babere facias poſſeſſionem cannot be ſued out after 
without a ſcire facias; and Holt Ch. J. ſaid, that as to 
the poſſeſſion of the land an ejectment was real, and the 
only remedy a termor for Jour" had, and that a recovery 
therein bound the right of inheritance. Salk. 258, 600. 
Comb. 250. Fareſl. 64. and ſee 1 Sid. 307, 351. 2 Keb. 


Skin. 161. Lev. 100. Lutw. 1268. 
307 3 Bur 


| Gods. 372. Paim. 44. See 1 
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But tho” after a year and a day there can be no execu- 
tion of a judgment without a ſore farias, yet if the plain- 
tiff hath been delayed by a writ of error, he may take 
out execution within a year and a day after the judgment 
afftrmed. 5 Co. 88. Moor 566. pf 772. Cro. Elz. 706. 
oll. Abr. 899. Lan. 20. 
Dennis v. Drake, Cro. Eliz. 416. S. : of | 
So if after the year after the recovery the defendant 
brings a writ of error, and the judgment is affirmed, tho 
before the writ of error brought the recoverer was put to 
his ſci. fa. yet this affirmance is a new judgment, and 
the recoverer may have' within the year after the affirm- 
ance a f. fa. or capias without a ſcire facias. 1 Roll. Abr. 
899. aud ſee Palm. 449. Latch 193. f ; 

So if he be nonſuit in the writ or error, or if the writ. 
of error be diſcontinued ; for tho' in theſe caſes there is 
not any new judgment given, yet the bringing of the 
writ of error revives the firſt ent. Cro. Jac. 364. 
1 Roll. Rep. 104, 113. Vide 1 Roll. Abr. 899. 

If upon a judgment there be a ceſſer executio for a year 
after the judgment, the plaintiff within the year may 
take out execution without a ſci. fa. 6 Mod. 14, 288. 
Fare. 64. Salk. 600. 

Alfo it hath been held, that where execution hath been 
taken out after the year and day, it is not void, but 
voidable only. 3 Leon. 404. Salk. 273. 

If the execution is ſtaid by injunction, tho? the act of 
the defendant, yet the court will not take notice thereof. 
6 Mod. 28. Salk. 322. and fee tit. junction. | 

If judgment” be given in debr, and no execution ſued 
out within the year, yet the plaintiff may after an award 
of an elegit on the judgment roll, as of the ſame term 
with the judgment, continue it from thence, by vicecomes 
non miſit breve; 10 held on a motion to ſet aſide the exe- 
cution; apd tho? the court ſaid that an elegit ought to be 
actually t Ren out within the year, yet being informed by 
the clerks of the court, that it had been the practice for 
many years to make ſuch entry, &c. it was ſaid to be 
the law of the court, and they ordered the execution to 
ſtand. Cartb. 283. 1 v. Greenvil, 2 Show. 235. 
S. P. Comb. 232. S. P. | 

If the demandant or plaintiff taketh his proceſs of ex- 
ecution within the year, tho* it be not ſerved within the 
year, yet if he continue the ſame, he may have execution 
at any time after the year. 2 Inſt. 471. Co. Lit. 290. 6. 
and ſee 2 Leon. 77, 78, 87. 3 Leon. 259. 4 Leon. 44. 
I Sid. 59. 1 Keb. 159. 6 Med. 288. | 

If the plaintiff delay the executing of a writ of inquiry 
till a year after the interlocutory judgment, he cannot do 
it after without a ſci. fa. Caſes in B. R. Paſch. 13 W. 3. 
Haw v. Cuton. 

In the caſe of the King there need not be any ci. fa. 
after the year and day. 2 Salk. 603. : 

If a judgment be above ten years ſtanding, the plain- 
tiff cannot ſue a ſcire facias without a motion in court; 
if under ten but above ſeven, he cannot have a ſcire fa- 
cias without a motion at fide bar. Note; after ſuch mo- 
tion, and judgment revived by ſci. fa. if the defendant 
dies before execution, the plaintiff muſt ſue a new ſci. fa. 
but may have it without motion,” for the judgment was 
revived before. Salk. 598. Hardiſty v. Barny. 

After a Je the plaintiff within the year ſues 
a ſci. fa. he cannot after have a capias within the year till 
he hath a new judgment in the ſci. fa. 1 Roll. Abr. goo. 
Trin. 13 Car, 1. Roberts v. Pifing. See Black. Com. 3V. 
421. | 


| 


3. Of the ſcire facias on recognizances and ftatutes. 

3 and ſtatutes are conſidered as judgments, 
being obligations ſolemnly acknowledged, and entered of 
record, and the ſci. fa. or thoſe is the judicial writ and 
ptoger remedy which the conuſee hath ; but herein we 
mult diſtinguiſh between recognizances at Common law 
and flatutes merchant, &c for upon the former, if the 
conuſee did not take out emecution within a year after 
the day of payment aſſigned in the nizance, 
3 to commence the ſuit again by original ; the law 
preſuming the debt might have 
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ſtop it by pleading ſuch matter as the law judges ſuffi. 
— for = end, fuck as a releaſe, &c. = I 
of a ſtatute merchant, &c. may at any time ſue execution 
on them without the delay or charge of a /e. fa. Lit. R. 
89. That a captas lies not on a recognizance, but only , 
fei. fa. 1 Brownl. 83. Co. Lit. 291. 2 If. 469. 
F. N. B. 296. Bro. Recog. 19. | 
Alſo as to recognizances at Common law, and ſta. 
tutes and recognizances introduced by ſtatute law, we 
muſt further diſtinguiſh, that if on the firſt the conuſee 
dies e 3 ſued, his exeoutor ſhall not ſue it, 
even within the year, without bringing a ſ ci. inſt 
the conuſor; the reaſon is, ee 1 SE ink 
debt might have been paid to the teſtator, and therefore 
will not ſuffer the debtor to be moleſted, unleſs it appear 
that he hath omitted to perform the judgment; and this 
is to be done by ſci. fa. brought by the executor, for the 
alteration of the perſon altereth the proceſs at Common 
law; but this tending to delay, the ſci. fa. is taken away 


ral acts of parliament which introduced them, and there. 
fore upon the death of the conuſee of a ſtatute merchant, 
&c. his executors may come into Chancery, and u 
their producing the teſtament and the ſtatute, ſhall have 
execution without a /ci. fa. as the teſtator himſelf might. 
2 Inſt. 395, 471. Bro. Stat, Merch. 16, 43, 50. 
If a man bound in a recognizance to the King, 
upon condition to be of behaviour, &c. he cannot 
be indicted for breach of the god behaviour, by which 
he forfeits his recognizance, without a ſci. fa. for if a 
ſci. fa. had been brought, he might have pleaded tome 
matter in diſcharge thereof, 4 Int. 181. 1 Roll. Ar. 
goo. What ſhall be faid a breach, ſee Cro. Car. 498, 
and how to be aſſigned, ſee 3 Bull. 220. Cro. Fac. 415. 
Stil. 369. | | 

If a man acknowledges a recognizance to be paid at 
day within the year after the date of the recognizance, in 
this caſe he _ have execution by B. fa. or elegit within 
the year after the day of payment, tho? the year be pal 
from the date of the recognizance. 21 Ed. 3. 22. l. ! 
Roll. Ar. 899, goo. 2 Inf. 471. Vide 2 Rell Ar. 
468. Co. Lit. 292. 
If a man recovers an annuity, he ſhall have execution 
for every time that occurs after by F. fa. or elegit vith- 
in the year after the time incurred, tho? the year be paſt 
from the judgment, but not after the year without a 
25 fi. 1 Roll. Abr. 909. 2 Inſt. 471. Salk. 258. 


If two acknowledge a recognizance of 100“. quilibet 
eorum in ſolido, that is jointly and ſeverally, the conuſee 
may ſue ſeveral ſci. fa. againſt the conuſors upon this 
recognizance. 2. Inſt. 395. See farther as to ſci. fa. 
againſt bail, Black. Com. 3 V. 416. et infra. 


2 4. Of pleading to a ſcire facias. ; 
Scire facias may be pleaded to, before judgment given 
upon it; afterwards it is too late: Though a writ of error 
may be brought to reverſe the judgment on the ſcire facias, 
if < So be not good on which the judgment was grounded. 
Bid. 503: Payment is no plea at Common law to a /cir? 


Lev. 120. But this is altered by the 4 & 5 Ann. c. 16. 

hatever is pleadable to the qriginal action in abatement, 
ſhall not be pleaded to difable the plaintiff from having 
execution on a ſcire "waa becauſe the defendant had ad- 
mitted him able to have judgment. 1 Salk” 2. If aj 
ment be obtained againſt an executor, and afterwards 3 
he cannot plead a judgment recovered againſt his teſtatol. 
and that — hath Ja aſſets ultra, &c. becauſe be might 
have rr it to the ficſt action; for it is a ſettled ru 
that 1 1 
and he neglects to plead it in bar to the action at the tm 
he may, he ſhall never take advantage of it afier. 2 Strange 

2. In 


ſeire facias on a judgme 


ſue execution within the year after the mo 


payable ; but this law is altered by Ig 9 by 


- 
. 
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by 


* * * 
* 
- 


n paid, if they did not = action, the defendant cannot plead non-tenure of 


he ſheri 


” 
*-, 


which the conuſee hath a ſci. fa. given him to revive the | 


judgment, and put it in execution, if the conuſor cannot 


in ſtatutes and recognizances by ftatute law, by the feve- 


facias upon a judgment; becauſe it is a debt upon record 


tire facias is brought againſt him upon that judgment, 


a defendant hath a matter proper for his defence, 


nt in debt, or other per. 


the land generally, where it is contrary to the recurn.of 
of but he may plead a ſpeci non tenure me 


un FF, © kk a5 „ Kt rw , Tas oe: 


» bln ay 


— 
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in a ſcire facias to have execution in a real action, the de- 
fendant may plead non-tenure generally, becauſe the free- 


named, and pray judgment if they ought to anſwer guouſq; 


wiſe if the ſci. fac. had been 
name. 2 Salk. 601. On a /ci. fac: to have execution 
upon a judgment in action of debt, every ter-tenant is 
to be contributory ; and therefore one ſhall not anſwer, 
as long as he can ſhew that another is ſo, and not warn- 
ed: Contra in a ſcire facias upon a judgment in a real 
action; for every tenant-is to anſwer for that which he 
hath, and'one may be contributory, and the other not. 
2 Cro. 507. 3 Nelſ. Abr. 204. 


to be brought, &c. 
There is to be a ſcire facias againſt the heir and ter- 
tenants to reverſe a common recovery of lands; the ſcire 
facias is to iſſue againſt all the ter-tenants, for they are 


16. 3 Med. 274. A ſcire facias to have execution of a 
fine, ſhall not be ſued againſt leſſee for years; but againſt 
him who hath the freehold, who may haye ſome matter 
to bar the execution. Cro. Elix. 471. 2 Brownl. 144. 
In gjeftment, it was adjudged, that a ſcire facias might 
be brought by the leſſee, though he was but — 
and that it may be had by the leſſor himſelf, as either o 

them may have a writ of error on the judgment : And 
that it might be brought againſt thoſe who were ſtrangers 


to the judgment, and againſt the executors of the detend- 
ants &c. 2 Lutw. 1267. 


6. Of. other points mon 00 claſſed under the former 
ea 


A defendant being ſummoned upon a ſcire facias, and 
the ſummons returned, if he doth not appear, but lets 
judgment go by default, he is for ever barred. 1 Lev. 
41, 42. IT the ſheriff hath returned him warned, he 
ſhall not have axdita querela on a releaſe, &c. for the de- 
fendant might have pleaded the ſame on the return of 
the ſcire facias; but if the ſheriff return nibil, on which 


New. Nat. Br. 230. Where there has been no ſcire fect, 
and only two nibils, the court will often relieve upon 
motion, and not put the party to an audita querela. 
Salk. 93, 264. 2 Strange 1075. Where the plaintiff in 
the judgment releaſeth the defendant of all judgments 
and executions, &c. the defendant may upon his releaſe 
ſue out a writ of ſcire facias againſt the 3 in the 
Judgment ad cognoſcendum ſcriptum ſuum relaxationis; and 
5 8 not ſue out his audita querela. Hill. 5 W. & M. 


If one ſues out two writs of ſcire facias, one after the 


to be fifteen days incluſive between the zefte of the firſt 
and return of the ſecond ſcire facias. Salk: 559g. And 
the teſte of the alias ſcire facias is to be the day of the 
return of the firſt. 3 Ann. B. R. 9 Lill. 503. Coſts 
allowed in ſuits on writs of /cire facias, &c. Vide Stat. 
89 V. g. c. 11. 


For more learning on this ſubjetr, ſee 4 New Abr. and 


19 Vin. Ab. tit. Scire facias, and Wilſon, par. 1. 98, 


243. par. 2. 61, 372. | 
_ SCIRE FACIAS AGAINST BAIL, To an action, 
is where a capias ad ſatisfac. is ſued out and returned non 
et inventus againſt the principal, and the writ filed; af- 
ter which this writ is brought to have execution againſt 
the bail, & c. And upon the ſcire facias, or two nibils re- 
turned, the bail do not appear, judgment ſhall be en- 
tered againſt them. 1 Inft. 290. Lutw. 1273. In C. B. 
there is but one ſcire fac. againſt the bail, and upon a 
nibil returned, there is execution; but in B. R. there are 
wo ſcire facias's and two nibils, and the firſt is to be duly 
returned, before the ſecond ſued out; and there muſt be 
fitteen days incluſive between the tete of the firſt and 
the return of the laſt. 2 Salk. 599, There muſt be a 
particular warrant: of attorney to a ſcire facias againſt 
the bail; for ſuch a warrant in the principal action is 


hold is in queſtion, and that is favoured in law; and the 
ter-tenants may plead; there are other ter-tenants not 


the others are ſummoned, &c. though it would be other- is to be in bac parte. 2 Salk. 599. If bail are profe- 
ainſt particular tenants by 


5. Of ſcire facias againſ ter-tenants, and againſt whom 


to gain or loſe by the judgment in the recovery, Raym. 


| ſon in whoſe hands 


an execution is awarded, he ſhall have audita querela. 


other, where it is upon a judgment by bill, there ought 


SO 


actions , and the particular warrant-is to be entered 


- when the ſuit. commences, which is when the writ is re- 
turned. 2 Salk. 603. When a ſcire facias is brought 
againſt the bail, it muſt be in ea parte; and where it is 
brought againſt the defendant in the principal action, it 


cuted on a ſcire fac. when a writ of error is depending 
in the Exchequer- Chamber, and the defendants the hall 
will confeſs judgment, and enter into a rule to pay the 
debt, or to deliver up the principal within four days after 
the judgment affirmed; in ſuch caſe the proceedings on 


130. And if there be no good judgment againſt the prin- 


| cipal, judgment againſt the bail by ſcire facias may be 
reverſed, Ko 3 Nelſ. Abr. 190. See Bail, and Black. 
Com. 16 


SCIRE FACIAS-AD AUDIENDUM ERROR ES, 


On writs of error. There are to be fifteen days between 


the tee and return of every ſcire fac. ad. audiend. error. 
upon a writ of error returnable in B. R. And if on the 
return of two nichils, &c. the defendant ih error doth not 
appear, it is not then with him as in caſe of a /. fac. 
quare execution” non, &c. But the cauſe is to be ſet down 
to be heard by the court, and the plaintiff in errors ſhall 
to be heard thereunto ex parte. 2 Lill. Ar. 499. If a 
writ of error is brought in B. R. and the record brought 
in, the defendant appearing may thereupon ſue out a 


ſcire facias quare executionem babere non debet, and an alias 


ci. fac. after that, if there be not a ſcire feci returned on 
the firſt writ ; and if the plaintiff in error after a ſci. fac. 
or two xichils returned, doth not, before the rule for 
judgment upon the ſcire ſac. is out, appear and aſſign er- 
— lead to 1 25 fac. —— Will be 1 
againſt him, Quod habeant executionem, &c. But the writ 
of error depends ſtill until judgment is affirmed or re- 
verſed, or the plaintiff in the errors is nonſuited. Dido zo 
SCIRE FACIAS IN DETINUE. In detimue, after 
judgment, the plaintiff ſhall have a Aſtringas, to compel 
the defendant to deliver the goods, by repeated diſtrefi 
of his chattels; or elle a ſcire facias againſt any third per. 
they may happen to be, to ſhew cauſe 
why they ſhould not be delivered. Blact Com. 3 V. 413: 
_ SCIRE FACIAS TO REMOVE AN USURPER'S 
CLERK, On a quare impedit, and ne admittas ſued out, 
if che biſhop, after receipt of the latter writ, admit any 
perſon, even though the patron's right may have-been 
found in a jure. patronatus, then the plaintiff, Ifter-he 
has obtained judgment in the quare impedit, may remove 
the incumbent, if the clerk of a ſtranger, by writ. of ſcire 
facias, Black. Com. 3 V. 248. | 
SCIRE FACIAS. UPON A RECOGNIZANCE 


upon a ſcire facias upon a recognizance in the Chancery, 


the plaintiff is nonſuit ; he may bring a new ſci. fac. in 
B. R. upon the record there. 2 Saund. 27. Where a 


| ſtatute is acknowledged, and the cogniſor afterwards 


confeſſeth a judgment, and the land is extended thereon; 
in this caſe the cogniſee ſhall have a ſcire facias to avoid 


goods, it is otherwiſe. 1 Bron. 37. 3 Nelſ. Abr. 186. 


Sci. fac. lies on recogniſance of the peage, &c. removed in- 
to B. R. 


SCIRE FACIAS TO REPEAL LETTERS PA. 
TENT AND GRANTS. Where the crown hath un- 


adviſedly granted any thing by letters patent, which ought 


rant, the remedy 


Black. Com. 3 V. 260, 261. which vide. 

A-ſcire 7 nes ta repeal a patent, muſt be brought where 
the record is, which is in Chancery; and there are to be 
two of theſe writs ſued out of the petty- bag office directed 
to the ſheriff of Middleſex, who by a letter under the ſeal 
of his office muſt ſend notice to the corporation or perſon 
whoſe concern the patent is, that there is a ſcire facias 
iſſued out returnable at ſuch a time, and remaining with 


him, for the revocation of ſuch a patent, and that, 1f th 
do not appear chereunto, judgment will be had againit 


no Warrant to the ſcire facias, becauls theſe are diſtinct 


them by default; and this letter to be delivered to the 
ro C | | > ety corporation 


the ſcire facias ſhall be ſtayed. Mad. Caf. in L. & E. 


In Chancery, may be ſued out to extend lands, &c. If 
the record be tranſmitted in to B. R. to try the iſſue, and 


the extent of the lands; but if the judgment be on 


not to be granted, or where the patentee hath done an 
act that amounts to a forfeiture of the 


to repeal the patent, is by writ of ſcire — in Chancery. 


* 
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corporation or perſon intereſted in ſuch patent, by ſome 
perſon who can make oath thereof. Dalton s Sheriff. On. 
2 ſci. fac, out of Chancery returnable in B. R. to repeal 
leiters patent, it was held, that if the letters patent are 
granted to the prejudice of any perſon, as if a fair is 
ranted to the damage of the fair of another, &c. he may 
— a ſcire facias on the inrollment of ſuch grant in Chan- 
cery, as well as the King in other caſes; but it may be a 
queſtion, whether a ſcire facias 2 a record in Chancery 
is returnable in B. R. though after it is made returnable 
into B. R. that court, and not the Chancery, hath the ju- 
riſdiction of it. Mod. Caſ. 229. In all caſes at Common 
law, where the King's title accrues by a judicial record, 
and he grants his eſtate over; the party grieved could 
not have a ſcire facias againſt the-patentee, but was forced 


to his petition to the King; otherwiſe it is when his title 


is by conveyance on record, which is not judicial. 4 
Rep. 59.+ The King hath a right to repeal a patent, by 
ſeire facias, where he was deceived in his grant, or it is 
to the injury of the ſubject. 3 Lev. 220. And where 
a common perſon is obliged to bring his action, there, 
upon an inquiſition or office found, the. King is put to 
his ſcare facias, &c. 9 Rep. 96. A ſcire facias to repeal 
letters patent doth not abate by the demiſe of the crown. 
1 Strange 43. "We | 
SclRE FACIAS'S Have iſſue to repeal the grants of 
effices, for conditions broken, non-attendance, &c. And 
for diſability, or in caſe of forfeiture, the offices may be 
ſeized without 65 fac. 3 Nelſ. Abr. 201, 202. Ses 
Black. Com, 3 V. 261. 3 .Þ 
SCIRE FACIAS in appeal of murder, before a par- 
don ſhall be allowed : vide Appeal. 2: 
SCIRE FECI, Is the return of the ſheriff, on a ſcire 
facias, that · he hath cauſed notice to be given to the party, 


againſt whom the ſcire facias iſſued. See the return 


Black. Com. 3 V. xxv.. 

. - SCIREWYTE, The annual tax or preſtation paid to 
the ſheriff for holding the aſſiſes or county courts. In 
ſalutiis pro proces penfrone vocata Scirewyte annuatim 10 

ſel, —Paroch. Antiq. p. 573. 

SCITE, (Situt) Signifies the ſetting or ſtanding of 
any place 3; the feat or ſituation of a capital meſſuage, or 
the ground whereon it ſtood. Mor. 
The word in this ſenſe is mentioned in the ſtat. 32 H. 8. 
c. 20, and 22 Car. 2. cap. 11. | 
--SCQLDS, In a legal ſenſe are troubleſome and an 
women; who by their brawling and wrangli 1 
their neighbours, break the publick peace, 2 increaſe 
diſcord. Stat. 31 H. 3. They are indictable in the ſhe- 
riff's turn, and puniſhed by the cucking-ftool, &c. Kitch. 
13. See Caſtigatory, and Black. Com. 4 V. 169. 

- SCOT AND LOT, (Sax. Sceat, pars, & Llot, i. e. 
Sors) Signifies a cuſtomary contribution laid upon all 
ſubjects, according to their ability. Spelm. Nor are 
theſe old words grown obſelete, for whoever in like man- 
ner (though not by equal proportion) are aſſeſſed to any 
1 are generally ſaid to pay ſcot and lot. Stat. 

8. c 9. | 

5 SCOTAL or SCOTALE, Is where any officer of a 

foreſt keeps an alebouſe within the foreſt, by colour of his 

office, cauſing people to come to his houſe, and there 
ſpend their money for fear of his diſpleaſure : It is com- 

. Pounded of ſcet and ale, which by tranſpoſition of the 

words is otherwiſe called an aleſbot. This word is uſed 

in the charter of the foreſt, »- 8.——Nullus foreſtarius 
faciat Scotallas, vel garbas colligat, vel aliquam collectam 

faciat, &c. Manwood 216. 

-'SCOFTARE, Thoſe tenants are ſaid ſcottare, whoſe 

lands are ſubject to pay ſcot. Mon. Ang. Tom. 1. p. 875. 

SCOTLAND, Is united to England by 5 Ann. In tie 
reigns of King James 2. and King Charles 2. Commiſſion- 
ers were appointed to treat with commiſſioners of Scot- 
land, concerning an union. But the bringing about this 

reat work, was reſerved for the reign of Noni Anne. 

he 1. Ann. cap. 14. ordained articles to be ſettled by 

commiſſioners for the union of the two kingdams, &c. 

and by the 5 Ann. cap. 8. the union was effected; the 

2 united are to be called Great- Britain; and the 

croſs of St George and St. Andrew to be conjoined; they 

are to be repreſented by one parliament, and ſixteen peers 
af Scotland, and forty-five commoners are to be elected 


* 


Ang. Tom. 2 fol. 258. 


1 TS 
for Scotland, and have all the privileges of parliament as 


rs and commoners of England: The ſubjects of either 
ingdom ſhall have freedom of trade, and be liable to 


the ſame cuſtoms, and like laws for publick government 
&c. Kirk - government of the church is confirmed ; and 
the courts of juſtice are to remain the ſame as before the 
union, but ſubject to regulation: When 15997, 7631. ſhall 
be raiſed in England on a land- tax, Scotland is to be charg. 
ed with 48,000]. And Scotland is to have an equingley; 
for being charged towards the payments of the debts of 
England, &c. A court of Exchequer is erected in Scotland 
to be a court of record, revenue, and judicature for ever. 
and barons of the ſaid court to be appointed, who ſhall 
be judges there. Statute 6 Ann. cap. 26. Peers of Scl. 
land, and all officers civil and military, &c. are to take 
the oath of abjuration, &c. A peer committing high. 
treaſon or felony in Scotland may be tried by commiſſon 
under the Great Seal, cotiſtituting juſtices to inquire, &c. 
in Scotland: And the King may grant commiſſions of 
and terminer in Scotland, to determine fuch treaſon, 
&c. By 6 Ann. c. 14. and 7 Ann. cap. 21. Perſons having 
lands in Scotland, guilty of high treaſon by correſpong. 
ing with, aſſiſting, or remitting money, &c. to the pre. 
tender, on conviction, are to be liable to the pains of tica. 
ſon ; and their vaſſals continuing in dutiful allegiance, 
ſhall hold rhe Taid lands of his Majeſty in fee and heritage 
for ever, where the lands were ſo held of the crown by 
the offender : And tenants continuing peaceable and oc. 
cupying land, are to hold the ſame two years rent free. 
1 Geo. 1. cap. 20. An act for diſarming the Hiyblands if 
Scotland; and requiring bail of perſons for their loyal 
and peaceable behaviour, &c. 1 Geo. 1. cap. 54. Perſons 
ſummoned are to bring in and deliver up their arms, or 
refuſing to do it, ſhall be taken as liſted ſoldiers to ſerve 
his Majeſty beyond the ſeas ; and concealing their arms, 
are liable to penalties: Alſo the lords lieutenants or Jul- 
tices of the peace, may appoint perſons to ſearch houſcs 
for arms, &c. Statute 1x Geo. 1, cap. 26. When any or- 
dinary place is vacant in the court of ſeſſions in Scotland, 
4. may nominate a perſon, who is to be examined 
by the lords of the ſeſſion, and then admitted, &c. 10 
Geo. 1. cap. 18. And the election of members of parlia- 
ment for Scotland, is particularly regulated by a late ſta- 
tute; requiring the N to ſummon the councils of 
boroughs, and an oath to be taken by every freeholder 
and voter as to the eſtates to qualify them, that they are 


actually their own, and not fictitious; and ſheriffs or 


ſtewards not to make any falſe returns, &c. under the pe- 
nalty of 300. recoverable in a ſummary way: And no 
judge of the court of ſeſſion, or baron of the Exchequer 
in Scotland, ſhall be elected a member of parliament. 
Stat. 7 Geo. 2. cap. 16. See 16 Geo. 2. c. 11. The eity 
of Edinburgh in Scotland, to forfeit 20001. on account of 
the murder of Captain Porteus; (who was hanged by the 
mob, for cauſing his ſoldiers to fire upon perſons hiſſing 


| at an execution) and a reward of 200/. ordered for app:e- 


hending the offenders. 10 Geo. 2. cap. 34. Acts for re. 
gulating the making of plaidings, ſtockings, &c. And 
of the linen manufactures in Scotland. See 6 Geo. 1. and 
13 Geo. 1; c. 26, In time of ſcarcity, perſons may import 
victuals from Ireland into Scotland, on obtaining a licence 
for it, &c. 14 Geo. 2. cap. 7. By the ſtatute 19 Geo. 2. 
c 9. Every juror for trial of high-treaſon or miſpriſion 
of treaſon, ſhall be poſſeſſed in his own ot his wife's 
ight of lands, &c. as proprietor or life-renter within the 
ſhire, &c. of the or value of 40 s. Sterling at leaſt, 
or valued at 30s. Sterling per annum in the tax roll. By 
the ſtat. 19 Geo. 2..c. 38. Paſtors or miniſters not duly 
qualified are not to officiate in epiſcopal meeting-houles, 
and perſons reſorting to unregiſtered meeting houſes are 
ſubject to a penalty of 57. &c. and if a peer, he is diſqua- 
lied from voting, or being elected. By the Stat. 20 C, 
2. c. 32. the two colleges of Sr. Salvator and St. Zener 
in the univerſity of St. Andrews arg united. By the ſtat. 
20 Geo. 2. c. 43. the heretable juriſdictions are taken away 
and reſtored to the crown, and more effectual proviſion 18 
made for the adminiſtration of juſtice by the King's courts 
and judges there: And all perſons acting as procurators, 
writers or agents in the law, are to take the oaths. By 


the ſtat. 20 Geo.”2, c. 30. the tenure of ward-holdin b 
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taken away, and converted into blanch and fen-holding. 
The caſualties of ſingle and life-rent eſcheats, incurred 


by horning and - denunciation for civil cauſes is taken 
away. A ſummary proceſs is given to heirs and ſucceſ. 


ſors againſt ſuperiors. The attendants of vaſſals at head 
_ courts is diſcharged. Heirs and poſſeſſors of tailzied 


eſtates, are empowered to ſell to the crown. By the ſtar. 
21 Geo. 2. c. 19. Offences of high-treaſon, committed 
in the ſhire of Dumbartain, Stirling, Perth, Kincardine, 
Aberdeen, Inverneſs, Nairn, Cromartie,  Argyl, Forfar, 
Bamf, Sutherland, Caithneſs, Elzine and Roſs, or the ſhire 
or ſtewartry of Orkney, may be inquired of in any ſhire 
in Scotland, as ſhall be aſſigned by the King. Jurors may 
come out of adjoining counties. The practice of taking 
down evidence in writing, in crimes not affecting life or 


member, abrogated.” By the Star, 3 Geo. 2. c. 39. 20 


Geo. 2, c. 51. and 21 Geo. 2. c. 34. Proviſion is made for 
diſarming the Highlands, and ng uſe of the 
Highland dreſs; and the maſters and teachers of private 
ſchools, chaplains, tutors, and governors of youth and 


children, are to take the oaths to his Majeſty. The Scat. 


22 Geo. 2. c. 29, For order for Eng an authentick roll 
of valuation of the ſhire of Argy/. By theStat. 22 Geo. 
2. c. 48. The court before whom any indictment for 
high-treaſon, or miſpriſion of high treaſon in Scotland 
ſhall be found, may iſſue writs of capias, proclamation, 
and exigent againſt the party, if not in cuſtody; whereon 
the . not appearing, ſhall be deemed outlawed 
and attainted of high-treaſon, or miſpriſion of high-trea- 
ſon; perſons out of the kingdom, and returning within 
a year, may traverſe the indictment. See Stat. 25 Geo. 
2. c. 20. to obviate doubts that have ariſen with regard to 
the admiſſion of the vaſſals of the principality of Scot- 
land, and payment of their rents and duties, and Stat. 
25 Geb. 2. c. 41. for annexing certain forfeited eſtates in 
Scotland to the crown unalienable, and for making ſatiſ- 
faction to the lawful creditors thereupon, and applying 
the rents thereof for the better civilizing the Highlands, 
and Stat. 26 Geo. 2. c. 29. for explaining and amending, 
19 Geo. 2. c. 39. and 20 Geo. 2. c. 51. and ftat, 26 Geo. 2. 
c. 36. For erecting publick buildings in the city of Edin- 
- hb; and for widening and inlarging the ſtreets of the 
faid city. | | 

See the Tables to the Statutes. Vide alſo, Black. Com. 
1 J. 95, 168. 4 J. 116, 420. 5 

SCO TS. Aſfſeſſments by commiſſioners of ſewers are 
ſo called. 1 

SCRIPTURE. All profane ſcoffing of the Holy 
Scripture, or expoſing any part thereof to contempt and 


ridicule is puniſhed by fine and impriſonment. 1 Hawk. 


P. C. 7. Vide Black. Com. 4 V. 59. 

SCRIVENERS, Are mentioned in the ſtatute againſt 
vſury and exceſſive intereſt of money. 12 Am. c. 6. If 
a ſcrivener is intruſted with a bond, he may receive the 
intereſt; and if he fails, the obligee ſhall bear the loſs; 
and fo it is if he receive the principal, and deliver u 
the bond, for being intruſted with the ſecurity itſelf, it 
ſhall be preſumed he is truſted with power to receive the 
principal and intereſt ; and the giving up the bond on 
payment of the money is a diſcharge thereof: But if a 
ſcrivener be inttuſted with a mortgage-deed, he hath only 
authority to recerve the intereſt, not the principal ; the 
gving up the deed in this caſe not being ſufficient to re- 

e the eſtate, but there muſt be a reconveyance, &c. 
Decreed in Chancery, Hill. 7 Ann. 1 Salk. 157. It is 
d, where a ſerivener puts out his client's money on a 
bad ſecurity, which on-inquiry might have been eaſily 
found ſo; yet he cannot be changed in equity to anſwer 
the money : for it is here ſaid no one would venture to 
put out money of another upon a ſecurity, if he were 
obliged to warrant and make it good, in caſe a loſs ſhould 
happen, without any fraud in him. Preced. Chanc. 146, 
149. See 19 Vin. Ar. 289—292. 

SCUTAGE, (Scutagium, Sax. Scildpenig) Was a tax or 
contribution, raiſed by thoſe that held lands by knights- 
lervice, towards furniſhing the King's army, at one, two, 
or three marks for every knight's fee. Henry the Third, 
for his voyage to the holy land, had a tenth granted by 
the clergy, and Scutage, three marks of every knight's 
tee, by the laity. Baronage Angliæ, 1 Part. fol. 211. b. 
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| This was alſo levied by Henry the Second, Richard the 
' Firſt, and King John. See Eſcuage, and Black. Com. i 


7 . | 1 

CUTAGIO HABENDO, A writ that anciently lay 
againſt tenants by night. ſervice, to ſerve in the wars, or 
ſend ſufficient perfons; or to pay a certain ſum, &c. 


F. NM B. $3. 


SCUTE, A French gold coin of 35. 4d. in the reign 
of King Heu. 5. And Catharine Queen of England had 
an aſſurance made her of ſundry caſtles, manors, lands, 
&c. valued at the ſum of forty thouſand ſcutes, èvery two 
whereof were worth a noble. Not. Parl. 1 Hen. 6. 

SCUTELLA,; (from Scutum, Sax. Scutel) A ſcuttle, 
any thing of a flat and broad hw: like a ſhield. 

SCUTELLA ELEEMOS ARIA, An alms baſk- 
et or ſcuttle. Paroch. Antiq. _ | 

SCUTUM ARMORUM, A ſhield or coat of arms 
— Noverint univerſi per præſentes me Johannem XK. dediſſe, 
&c. Richardo P. fo Humfridi P. Scutum Armorum 
meorum : Habend & tenend* ac portand* & uteud* ubicun- 
gue voluerit fibi & heredibus ſuis in perpetuum, ita quod nec 
Ego nec aliquis alius nomine meo aliquod jus vel clameum ſeu 
calumpniam in predifs ſcuto habere potuerimus, ſed per præ- 
ſentes ſumus excluſi in perpetuum. , In cujus rei teſtimonium 
Sc. Dat. apud Knightley, anno 14 H. 6. 

- SCYLDWIT, (Sax. Is a mulct for any fault; from 
m Saxon Scild, i. e. Deliftum, & Wite, pena. Leg. 
en. 1. | 2 565 a 

SCYRE, A fine impoſed on ſuch as neglected to at- 
tend the ſcyregemot court, which all tenants were bound 


% 


to do® Mon. Ang. Tom. 1. Pp. 52. . 


SCYRE-GEMOT, (Sax.) Was a court held by the 
Saxons"twice every year by the biſhop of the.dioceſe, and 
the earldorman, in ſhires that had earldormen; and by 
the biſhop and ſheriff, where the counties were com- 
mitted to the ſheriff, &c. wherein both the eccleſiaſtical 
and temporal laws were given in charge to the county. 
Seld. Tit. Hon. 628. This court was held three times in 
the year, in the reign of King Canatus the Dane. Ex ha- 
Beatur in anno ter Bergimotus & Scyremotus. Ley. Canut. 
c. 38. And Edward the Confeſſor appointed it to be held 
twelve times in a year. Leg. Edw. Conf. c. 25. 

SEA, (Mare) By ſtatute the ſea is to be open to all 
merchants... 18 Ed. 3. c. 3. The main /ea, beneath the 
low-water-mark, and round England, is part of England, 
for there the admiral hath juriſdiction. 1 Inſt. 260. 
Rep. 207. The ſeas which inviron England are within 
the juriſdiction of the _ of England. 1 Roll. Abr. 528. 
Sovereignty of the ſea. Vide Navy. : 

SEA-BANKS. See Banks. See the ſtatutes, 6 Geo: 
2. c. 37. & 10 Geo. 2. c. 32. whereby it is made felony 
without benefit of clergy, maliciouſly to cut down any 
river or ſea-bank, whereby lands may be overflowed. 

SEAL, (Sigillum) Is a ſtamp engraved with a particu- 
lar impreſſion, which is fixed upon the wax that cloſes 
letters, or-affixed as g teſtimony. Jobnſ. The firſt ſealed 
charter we find extant in England, is that of King EA. 
ward the Confeſſor upon his foundation of Weſtminſter 


Abbey. Dugdale's Warwickſhire, fol. 138. 6. Yet we read 
in the manuſcript hiſtory of Offa, King of the Mercians 
| —Rex Offa literas Regii Sigilli ſui munimine conſignatas 
| eidem nuncio commiſit deferendas. And that ſeals were 
in uſe in the Saxons time, ſee Taylor's Hiſtory of Gavelkind, 


fol. 73. It was uſual in the time of H. 2. and before, to 
ſeal all grants with the fign of the croſs: Has donationes & 
ordinationes confirmarunt & cruce ſignarunt Henricus Rex & 
Mathildis Regina, Monaſt. 3 tom. fol. 7. And Orderi- 
cus Vitalis tells us, That archbiſhop Dunſtan with his ſuf- 
fragans, pradictarum rerum donationem fatto crucis in Char- 
ta ſigno corroboravit, lib. 4. That moſt of the charters of 
the Engliſh-Saxon Kings were thus ſigned, appears by In- 
gulphus, and in the Monaſticon, and that the croſſes were 
all gold. But it was not ſo much uſed after the con- 
queſt. Cowell. See Syn, Wang. | 

Writs touching the Common law not to go out under 
any of the petty ſeals, 28 Ed. 1. f. 3. c. 6. | 

The courſe in which the King's grants ſhall paſs the 
ſeals, 27 H. 8. c. 11. Where clerk of the Privy ſeal to make 


warrants to the chancellor, 27 H. 8. c 11, ſ. 2. What 
| fees the clerk: of the ſigner is intitled to, 27 H. 8. c. 11. 


4, 8. 


+ 
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4, 8. What fees are not payable on grants of leaſes, 27 
H.8. c. 11. F 12. Counterfeiting Great ſeal, &c. ex- 
cepted out of general pardon, 20 Geo. 2. c. 52. / 9 
As to counterfeiting the King's Great or Privy ſeal, it 
is high treaſon. See Black. Com. 4 V. 83, 89, and 1 


Mar. ft. 2. c. 6. With reſpect to the uſe, & c. of the | 


Great ſeal, ſee Black. Com. 2 V. 346. 3 J. 47. As to 
the ſeal of a corporation, Black. Com. 1 V. 475. And as 
to the Privy ſeal, ib. 2 V. 347. With reſpect to ſealing 
of deeds, ib. 305. And as tothe antiquity of ſeals, ib. 
O05, ® 
SEA-LAWS, Are laws relating to the ſea; as the 
lawvs of Oleron, &c. See Oleron Laus. 
- SEALER, (Sigillator) Is an officer in Chancery ap- 
pointed by the Lord Chancellor, or Lord Keeper of the 
Great ſeal of England, to ſeal the writs and inſtruments 
there made in his preſence. | 
SEALING DEEDS, Makes perſons parties to them ; 
and if they are not thus ſealed they are void. Dyer 13. 
If a ſeal is broken off, it. will make the deed void, and 


when ſeveral are bound in a bond, the pulling off the - 


ſeal of one makes it void as to the others. 2 Lev. 220. 
But in a deed of covenants, *tis held that a perſon's break- 
ing off the ſeal of one of the covenantors, after makin 
the covenant, ſhall avoid the. deed only againft himſelf. 
Cro. Eliz. 408, 546. In caſe the ſeal of a bond be 
broken or eat off by rats, or it is any ways cancelled, 
no action can be brought on ſuch bond, &c. 2 Buſt. 
246. But relief may be had in equity. 

Dutchy ſeal, Exchequer ſeal, Great ſeal, Privy ſeal, ſeals 
of office, of biſhops, &c. Vide the heads. As to fealing 
of deeds, ſee Black. Com. 2 V. gog. 

SEA-MARKS. The erection of beacons, light-houſes, 
and ſea-marks, is a branch of the royal prerogative. By 
8 Eliz. c. 13. The corporation of the T rinity- Houle are 
impowered to ſet up any beacons or /ea-marks wherever 
they ſhall think them neceſſary ; and if the owner of the 
land or any other perſon ſhall deſtroy them, or ſnall take 
down any ſteeple, tree, or other known /ea-mark, he ſhall 
forfeit 100 J. or, in caſe of inability to pay it, ſhall be 
ipſo facto outlawed. | 

SEAMEN, Retained to ſerve the King, are puniſha- 
ble for departing without licence. Stat. 2 R. 2. And 
fighting, quarrelling, and diſturbances of ſeamen may 
be puniſhed by the commiſſioners of the navy by fine 
Pos impriſonment, 19 Car. 2. c. 7. Regiſtered ſeamen 
are exempted from ſerving upon juries, or in any pariſh 
office, &c. And ſhall have 405. per annum bounty-mo- 
ney, beſides their pay ; and on diſability of ſervice be ad- 
mitted into Greenwich hoſpital : And feamen to the num- 
ber of 30,000 were to be regiſtered for the King's ſervice, 
by Stat. & 8 V. 3. c. 21. repealed 9 Ann. 24. See 
Stat. 1. Geo. 2. c. 19. Seamen on board Engliſh merchant 
ſhips, maimed in fight againſt an enemy, ſhall be admit- 
ted into the hoſpital at Greenwich, as other ſeamen wound- 
ed in the ſervice of his Majeſty, $ Geo. 2. c. 29. Pro- 
viſion for relief of widows of ſea officers, ſee 6 Geo. 2. 
c. 25. Vide Navy and Mariner, and Black. Com. 1 V. 418. 

SEAMEN'S WAGES. They are one proper object 
of the Admiralty juriſdiction, even though the contract 
be made for them upon the land. 1 Ventr. 146. Black. 
Com. 3 V. 107. Yet the courts of Common law have ju- 
riſdiction; and an action may be maintained for work 
and labour. | 

SEAN-FISH, Seems to be that fort of 5% which is 
taken with a large and long net, called a ſean. Stat. 1. 
Fac. 1. c. 25. 5 | 

SEARCHER, An officer of the Cuſtoms, whoſe buſi- 
neſs it is to ſearch and examine ſhips outward bound, if 
they have any prohibited or unaccuſtomed goods on 
board, &c. This officer is mentioned in the Stat. 12 
Car. 2. And there are ſeachers concerned in alnage duties; 
of leather, and in divers other caſes. 

SEA-REEVE, In villis maritimis eſt qui maritimam 
Domini juriſdiftionem curat, littus luſtrat, & ejedtum maris 
(quod wreck appellatur) Domino colligit. Spelm. 


SEA-ROVERS, Pirates and robbers at ſea. Stat. 16 
Car. 2. c. 6. Vide Pirates. F 

SECONDARY, (Secondarius) Is an officer who is 
' ſecond, or next to the chief officer; as the Secondaries to 
the Prothonotaries of the courts of B. R. and C. B. The 


— — 
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Secondary of the Remembrancer in the Exchequer , Secty. 
dary of the Compter, &c. 2 Lill. Abr. 506. Secondary of 


the King's Bench, may have three clerks. 2 Geo. 2. C. 22. 


SECONDARY OF THE OFFICE OF PRIVY 
SEAL, Is taken notice of by 1 Ede. 4. c. 1. | 
SECONDARY CONVEYANCES, Thoſe which 


only erye to confirm, alter, reſtrain, reſtore, or transfer 
the intereſt granted, by ſuch original conveyance. Black. 
Com. 2 V. 324. 

SECONDARY USE. A uſe, though executed, may 
change from one to another by circumſtances ex poſt fats; 
as, if A. makes a feoffment to the uſe of his intended 
wife and her eldeſt ſon for their lives, upon the marriage 
the wife takes the whole uſe in ſeveralty and, upon * 
birth of a ſon, the uſe is executed jointly in them both. 
This 1s ſometimes called a ſecondary, ſometimes a hhifting 
uſe. Vide Black. Com. 2 V. 334, 335. | 

SECOND DELIVERANCE, (ſecunda deliberatione) 
Is a judicial writ that lies after a nonſuit of the plaintiff 
in replevin, and a returno habendo of the cattle replevied, 


ſheriff to replevy the ſame cattle again, upon ſecurity 
given by the plaintiff in the replevin for the re-delivery 
of them, if the diſtreſs be juſtified. It is a ſecond writ 
of replevin, &c. F. N. B. 68. 

SECOND MARRIAGE, (ſecundæ nuptie) Is when 
after the deceaſe of one a man marries a ſecond wife; 
which the law terms bigamus. « | 

SECONDS, To duellers. See Homicide, Murder. 

SECOND SURCHARGE, writ of. If after ad. 
meaſurement of common, upon a writ of admeaſurement 
of paſture, the ſame defendant ſurcharges the common 
again, the plaintiff may have this writ of ſecond ſurcharge, 
de ſecunda ſuperoneratione, which is given by the ſtatute 
Weſtm. 2. c. 13 Ed. 1. c. 8. And thereby the ſheriff is 
directed to us by a jury, whether the defendant has 
in fact again ſurcharged the common, contrary to the 
tenure of the laſt admeaſurement : And if he has, he 
ſhall then forfeit to the King the ſupernumerary cattle 
put in, and ſhall alſo pay damages to the plaintiff, Black, 
Com. 3 V. 239. 

SECRETARY, (Secretarius a Secretis) A title given 
to him that is ab Epiſtolis & Scriptis Secretis; as the two 
Secretaries of State, &c. The Secretaries of State have 
an extraordinary truſt which renders them very conſide- 
.rable in the eyes of the King, and of the ſubject alſo; 
whoſe requeſts and petitions are for the moſt part lodged 
in their hands, to be repreſented to his Majeſty, and to 
make diſpatches thereupon, purſuant to his Majeſty's di- 
rections: They are Privy Counſellors, and a Council is 
ſeldom or never held without the preſence of one of them; 
they wait by turns, and one of theſe Secretaries always 
attends the court, and by the King's warrant, prepares 
all bills or letters for the King to ſign, not being matter 
of law. And depending on them 1s the office called the 


Paper Office, which contains all the publick writings of 


ſtate, negociations, and diſpatches, all matters of ſtate 
and council, &c. and they have the keeping of the King's 
ſeal, called the fignet, becauſe the King's private letters 
are ſigned with it. There was but one $*cretary of State 
in this kingdom, till about the end of the reign of King 
Hen. 8. but then that great and weighty office was 
thought proper to be diſcharged by two perſons, both of 
equal authority, and ſtiled Principal Secretaries of State. 
The correſpondence with all parts of Great Britain is 
managed by either of the Secretaries, without diſtinction ; 
but in reſpect to foreign affairs, all nations which have 
ial of buſineſs with Great Britain, are divided 
into two provinces, the Southern and the Northern; of 
which the Southern is under the ſenior, and the Northern 
is under the junior Secretary, &c. Our Secretaries ot 
State have power to commit perſons for treaſons, an 
other offences againſt the ſtate, as conſervators of the 
peace at Common law, or as juſtices of peace all over 
England; and it 1s incident to their office. 1 Salk. 347- 
Wood's Inſt. 458. Qu. If they are not conſtantly named 
in the commiſſions of the peace for every county in Eg. 
land and Wales; and whether they have any power to 
commit but in virtue thereof, as juſtices of the peace ? 


S Com. . 338. 
ee Black. Com. 1 V. 33 Toacking 


* ſome other conveyance, and precedent, and 


adjudged to him that diſtrained them; commanding the 
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Touching the power of a Secretary of State to com- 
mit criminals for high-treaſon, writing ſeditious libels, 
&c. Wilſon, par. 2. 288. 

The Secretary of State, as ſuch, is not a conſervator, or 
juſtice of the peace; nor is he, or the King's meſſengers 
in ordinary acting under his warrant within the meaning 

of the ſtatute. 24 Geo. 2. c. 44. Entick clerk v. Carrington 
and others. C. B. M. 6 Geo. 3. Wilſon, par. 2. fo. 290, 
291. | 
*SECTA, or SUIT, (a ſeguendo.) By this word was 
antiently underſtood the witneſſes or followers of the 
plaintiff. Seld in Forteſc. c. 21. Black. Com. 3 V. 295. 

SECTA AD CURIAM, ls a writ that lies again him 
who refuſes to perform his ſuit either to the county or 
court-baron. F.N.B. f. 158. 

SECTA AD JUSTITIAM FACIENDAM, Is a 
ſervice which a man is bound to perform by his fee. 
Brafton, lib. 2. cap. 16. num. 6. 

_ SECTA CURLZ, Suit and ſervice done by tenants 
at the court of their lord. Paroch. Antiq. p. 320. 

SECTA FACIENDA PER ILLAM QUE HA- 
BET ENICIAM PARTEM, Is a writ to compel the 
heir, who hath the elder's part of the coheirs, to per- 
form ſervice for all the coparceners. Reg. Orig. fol. 177. 

SECTA MOLENDINI, A writ lying where a man 
by uſage time out of mind, &c. hath ground his corn at 
the mill of a certain perſon, and afterwards goeth to 
another mill with his corn; thereby withdrawing his ſuit 
to the former : And this writ lies eſpecially for the Lord 
againſt his tenants, who hold of him to do ſuit at his mill, 
Reg. Orig. 153. F. N. B. 122. The count in the writ 

ſefla molendini may be on the tenure of the land; or upon 
rr . viz. That the tenant; and all thoſe who 
held thoſe lands, have uſed to do their ſuit at the plain- 
tiff's mill, &c. New Nat. Br. 272. Seda ad molendinum, 
and affiſes of nuſance are now much turned into actions 
of the caſe. See Black. Com. 3 V. 235. A; 

SECTA REGALIS, A ſuit by which all perſons were 
bound twice in a year to attend the fheriff*s tourn; and 
was called regalis, becauſe the ſheriff's tourn was the 
King's leet, wherein the people were to be obliged by 
oath to bear true allegiance to the King, &c. 

SECTA UNICA TANTUM FACIENDA PRO 
PLURIBUS HAREDITATIBUS, Is a writ that lies 
for an heir who is diſtrained by the lord to do more ſuits 
than one, in reſpe& of the land of divers heirs deſcend- 
ed to him. Reg. Orig. | 

SECTIS NON FACIENDIS, Is a writ that lies for 
a woman, who, for her dower, ought not to perform 
ſuit of court. Reg. Orig. fol. 174. It lay alſo for one 
in wardſhip to be freed of all ſuits of court during his 
wardſhip. Reg. Orig. fel. 173, but ſee 12 Car. 2. c. 24. 

SECUNDARY. See Secondary. 

SECUNDA SUPERONERATIONE PASTURZ, 
Is a writ which lieth where admeaſurement of paſture hath 
been made, and he that firſt ſurcharged the common doth 
it a ſecond time, notwithſtanding the admeaſurement. 
Old Nat. Br. 73. See Second Surcharge, writ of. 

SECURITA TEM IN VENIENDI QUOD SE NON 
DIVERTAT AD PARTES EXTERAS SINE LI- 
CENTIA REGIS, An antient writ lying for the King 
_ any of his ſubjects, to ſtay them from going out 
of this kingdom to foreign parts; the ground whereof 
is, that every man is bound to ſerve and defend the com- 
monwealth, as the King ſhall think fit. F.N. B. 85. 
See Ne exeat Regno. 

SECURITATIS PACIS, Is a writ that lies for one 
who is threatened death or bodily harm by another, 
againſt him which ſo threatens ; and is iſſued out of the 
Chancery directed to the ſheriff, &c. Reg. Orig. 88. 

SECURITIES FOR MONEY, As to their true con- 
ſtruction, ſee Black. Com. 3 V. 439. 

SECURITY FOR GOOD BEHAVIOUR, the 
PEACE, and of PERSON, &c. See Peace, and Black. 
Com. 1 V. 129. 4 V. 248, 251, 3. See Surety of the Peace. 

SE DEFENDENDO, Is a plea for him that is charged 
with the death of another perſon, by alledging that he 
was driven uato what he did in his own defence; and the 
other ſo aſſaulting him, that if he had not done as he did, 

he muſt hove been in danger of his own life ; which 
Canger ought to be ſo great, as that it appears to have 
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been otherwiſe inevitable. Staundf. P. C. lib. f. c. 5 
Any perſon in his defence may kill another for the ſafety 
of his life; and where a man- is attacked, a defence may 
be made without expecting the firſt blow, which may 
render a perſon incapable of making any defence: But a 
defence ought to be always unblameable, not to take re- 
venge. Bac. Max. 25. If a man attack another perſon 
on a ſudden falling out, and before a mortal wound is 
given, the other flies to the wall, or ſome other unpaſ- 
able place, to ſave his life, and being ſtill purſued, kills 
the perſon making the aſſault; from the unavoidable 
neceſſity of it, this is /e defendendo ; and fo in the like 
caſes: Braf. 3 Edw. 3. A flight upon neceſſity, to 
make killing another /e defendendo, muſt not be a feigned 
one to gain breath, or opportunity to fall on afreſh; but 
it muſt be a flying from the danger, as far as the party 
can, either by —.— of ſome wall, ditch, company, or 
the fierceneſs of the affailant will permit. 1 Hale's Hiſt. 
P. C. 483. If A. aſſaults the maſter, who flies to avoid 
death, and the ſervant kills A. in his maſter's defence, it 
is homicide defendendo of the maſter ; tho' if he had not 
been driven to that extremity, it would have been man- 
laughter. Bid. 484. Plowd. 100. And if I have a 
weapon in my hand, and a perſon aſſaults me, if he runs 
ſo haſtily after me, that he runneth on my ſword which 
I hold forth for the deſence of myſelf, and fo is killed, 
it is /e defendendo : But if there be any malice in the caſe, 
or one kill him before he need to do it, the offence will 
be of a higher nature. Fitz. Coron. 284, 286, 307. Poult: 
119. There is no expreſs judgment in chancemedley, or 
ſe defendendo; but the offender is let to mainpriſe to ſue 
our his pardon; and yet his goods and chattels are for- 
feited : Tho? where one kills another in his own defence, 
upon the ſpecial matter found, it is ſaid he may be diſmiſſed 
without any forfeiture, or pardon purchaſed: 2 Inft. 148: 
3 Inſt. 220. 1 Inft. 391. H. P. C. 138. See the ſtatute 
4 H. 8. c. 5. and Black. Com. 1 V. 130. 4V. 183. 

SEDGMORE, In the county of Somer/et, an act for 
draining the ſame. 10& 11 W. 3: c. 26. | 

SEDITIOUS CONVENTICLES, To the diſtur- 
bance of the peace, &c. See Conventicles and Hereſy. 

SEDUCTION OF WOMEN-CHIEDREN. By. 
4& 5 Pb. & M. c. 8. If any perſon, above the age of 
fourteen, unlawfully ſhall convey or tate away am wo- 
man child unmarried, (which is held Stra. 1162. to extend 
to baſtards as well as to legitimate children) within the 
age of ſixteen years from the poſſeſſion and againſt the 
will of the father, &c. he ſhall be impriſoned two years, 
or fined at the diſcretion of the juſtices: See the ſtatute, 
and Black. Com. 4 V. 209, 210. 

SEED-COD; (from the Sax. ſd, ſeed, and codde, 
a purſe, or ſuch like continent) Is a baſket or other veſ- 
ſel of wood, carried on one arm of the huſbandman or 
ſower of ground, to bear the ſeed or grain which he ſows, 
and ſpreads abroad with the other hand. In Weſtmoreland 
a bolſter or pillow is called a cod; and in other northern 
parts a pin-cuſhion is termed a pin-cod. Pro uno 


feed cod _ 4d. Paroch. Antiq. 549. Kennet's Gloſſ'. 
SEEDER, A ſeedſman, or one who ſows the land: 
Blount. 


SEIGNIOR, (Fr. Seignieur, i e. Dominas) Is in ge- 
neral ſignification as much as Lord ; but particularly uſed 
for the Lord of the fee, or of a manor, as Seigneur among 
the Feudiſts is he who grants a fee or benefit out of the 
land to another; and the reaſon is, becauſe having grant- 
ed away the uſe and profit of the land, the property or 
dominion he (till retains in himſelf. Hotom. F. N. B. 23. 

SEIGNIORAGE, Is a royalty or prerogative of the 
King, whereby he claims an allowance of gold and filver 
brought in the maſs, to be exchanged for coin. As 
ſeigniorage, out of every pound weight of gold, the King 
had for his coin 35. of which he paid to the Maſter of 
the Mint for his work ſometimes 15. and ſometimes 1 5. 64: 
Upon every pound weight of ſilver, the ſeigniorage an- 
ſwered to the King in the time of King £&4t. 3. was 
eighteen penny-weight, which then amounted to about 
I J. out of which he ſometimes paid 8 d. at others gd. to 
the Maſter: In the reign of King Hen. 5. the King's 
ſeigniorage of every pound of ſilver was 154d: &c. Stat. 


9 Hen. 5. cap. 1. Hales Sher. Acc. pag. 3. 
10 D SEIGNIOR 
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SEIGNIOR IN GROSS, Seemeth to be one that is 
a Lord, but of no manor, and therefore can keep no 
court. F. N. B. fol. 3. See next title. 

SEIGNIORY, (Dominium) Is borrowed from the 
French ſeigneurie, i. e. dominatus. imperium, principatus; 
and * with us a manor or lordſhip, ſeigniory de 
Sokemans, Kitchin, fol. 80. Seigniory in groſs, which 
ſeems to be the title of him who is not lord by means of 
any manor, but immediately in his own perſon; as te- 
nure in capite, whereby one holds of the King as of his 

crown, is ſeigniory ingroſs. Kitchin, fol. 206. See Seigmor. 
 _ SEISIN, (/ejna, Fr. ſeiſine) In the Common law ſig- 
nifies poſſeſſion. To ſeiſe is to take poſſeſſion of a thing; 
and primier ſeiſin is the firſt poſſeſſion. Co. Lit. 152. 
There is a ſeiſin in deed or in fact, and a ſeifin in law; 
a ſeiſin in deed is when an actual poſſeſſion 1s taken; and 
ſeiſin in law is where lands deſcend, and one hath not ac- 
tually entered on them, &c. 1 It. 31. Seiſin in law is 
a right to lands and tenements, though the owner is by 
wrong difſciſed of them: And he who hath an hour's 
actual poſſeſſion quietly taken, hath ſeiſin de droit & de 
claime, whereof no man may diſſeiſe him, but muſt be 
driven to his action. Perk. 457, 458. A ſeiſin in law 
is ſufficient to avow upon; but to the bringing an 4½iſe 
actual ſeiſin is required, &c. 4 Rep. 9. Seiſin of a ſu- 
perior ſervice, is ſeiſin of all inferior ſervices which are 
incident thereto: And ſeiſin of homage is a ſeiſin of all 
other ſervices, becauſe in the doing thereof the tenant 
takes upon himſelf to do all ſervices. 4 Rep. 80. 1 Danv. 
Abr. 647. The ſeiſin of rent, or other annual ſervices, 
is a ſufficient ſeiſin of caſual ſervices. 4 Rep. 80. But ſeiſin 
of one annual ſervice is not ſeiſin of another annual ſervice; 
as if there be lord or tenant by fealty, ten ſhillings rent, 
and three days work in the year; in this caſe ſeiſin of the 
rent is no ſeiſin of the work, nor is ſeiſin of the rent ſeiſin 
of the ſuit of court, which is annual. 4 Rep. 9. 1 Danv. 
Abr. 647. 2 Lill. 505. The ſeiſin of the father is not 
ſufficient for the heir: Though if a fine be levied to one 
for life, the remainder to another in tail, and the tenant 
for life takes ſeiſin of the ſervices, this will be a good 
ſeiſin for him in remainder; and the ſeiſin of a leſſee for 
years is ſufficient for him in reverſion. 2 H. 6, 7. 45 
Edw. 3, 26. 1 Danv. 805, 646. Where a man is ſeiſed 
of a reverſion, depending upon an eſtate for life, the 
pleading of it is that he was ſeiſed of it ut de feodo, leaving 
out the word dominico; but if it be a reverſion in fee, ex- 
pectant upon the determination of a leaſe for years, there 
he may plead that he was ſeiſed of it in dominico ſuo ut de 
feodo. Dyer 185, 257. Rep. 20, 27. 4 Rep. 62. Sei- 
ſin is never to be alledged, but where it is traverſable; 
and when a defendant alledgeth a ſeiſin in fee in any one 
under whom he claims, the plaintiff cannot alledge a 
ſeiſin in another, without traverſing, confeſſing or avoid- 
ing of the ſeiſin Dar by the defendant. Cro. El. 30. 
1 Brown. 170. If a ſeiſin in fee is alledged, it ſhall be 
intended a lawful ſeiſin till the contrary appears. 2 Lutz. 
1337. But the party is to ſnew of what eſtate he is ſeiſed, 
&c. 3 Nelſ. Abr. 215. See Stat. 32 Hen. 8. cap. 2. 
See Black. Com. 2 V. 131, 209. Livery of ſeiſin, id. 2 
V. 311. Writ of ſeiſin, id. 2 J. 359. xix. 3 V. 412. 

SEISINA HABENDA, QUIA REX HABUIT 
ANNUM, DIEM & WASTUM, Is a writ that lies for 
delivery of ſeiſin to the lord of lands or tenements, after 
the King in right of his prerogative hath had the year, day 
and waſte, on a felony committed, &c. Reg. Orig. 
165. 

SEISING OF HERIOTS, Is the ſciſing of the beſt 
beaſt, &c. (where an heriot 1s due) on the death of the 
tenant. It is a ſpecies of ſelf-remedy, not much unlike 
that of taking of cattle or goods in diſtreſs, only in the 
latter caſe they are ſeiſed as a pledge, in the former, as 


the property of the perſon for whom ſeiſed. See Black. 
Com. 3V. 15. ; 

SEISURE OF GOODS FOR OFFENCES. No 
goods of a felon or other offender can be ſeiſed to the 
uſe of the King, before forfeited : And there are two 
ſeiſures, one verbal only, to make an inventory, and 
charge the town or place, when the owner is indicted of 
the offence ; and the other actual, which is the taking of 


them away afterwards on conviction, &c. 3 Int. 103. hal of England, inhibiting them to take cogniſance of 
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SEL, Denotes the bigneſs of a thing to hich it is 
added; as Selwood is a 5 wood. N | iy 
SELDA, (from the Sax. ſelde, a ſeat, or ſtool) is uſcd 
for a ſhop, ſhed, or ſtall in a market. Afiſ. 9g R. 1. It 


is alſo made to ſignify a wood of ſallows or willows: 


Lit. 4. 

SELF -BANE, (Sax. /elf. bana) Is where a 
ders hunſelf, called 504 f. | De 

SELF-DEFENCE. As to the defence of one's ſelt 
or the mutual and reciprocal defence of ſuch as ſtand 
the relations of huſband and wife, parent and child, maſ- 
ter and ſervant; if the party himſelf, or any of theſ- 
his relations, be forcibly attacked in his perſon or pro- 
perty, it is lawful for him to repel force by force; and 
the breach of the peace which happens, is chargeable 
upon him only who began the affray. 2 Roll. Abr. 56 
1 Hawk. P. C. 131. See Black. Com, 3 V. z. Allo 
vide Homicide, and Black. Com. 1 V. 130. 4 V. 183. 

SELF MURDER. The law hath ranked this amone 
the higheſt crimes, making it a peculiar ſpecies of felony. 
a felony committed on one's ſelf. A felo de ſe is he that 
eee puts an end to his own exiſtence, or commits 
any unlawful malicious act, the conſequence of which is 
his own death. The puniſhment is, an ignominious by. 
rial in the highway, with a ſtake driven through his body, 
and a forfeiture of all his goods and chattels to the Kino. 
This forfeiture has relation to the time of the act done in 
the felon's life-time, which was the cauſe of his death, 
See Black. Com. 4V. 189, 190. 

SELF PRESERVATION: Every creature has im. 
planted in it by nature a ſtrong deſire of ſelf. preſervation: 
And by our antient law, if a man ſtole victuals merely 
to ſatisfy his preſent hunger, being for the preſervation 
of life, it was not felony ; but this law is become obſo- 
lete. Staundf. P. C. See Se Defendendo. 

SELION OF LAND, (/elio terre) Is derived from 
the Fr. ſeillon, which ſignifies a ridge of ground riſing be. 
tween two furrows, and contains no certain quantity, but 
ſometimes more and ſometimes leſs : 5 Crompton 
ſays, that a /elion of land cannot be in demand, becauk it 
is a thing uncertain. Crompt. Furiſd. 221. 

SEME, (Sax. ſeam, i. e. onus) A horſe-load or eight 
buſhels of corn. Blount. A ſeme of glaſs is twenty-four 
ſtone, each ſtone five pounds weight. 
CONE, A pipe or half a ton of wine. Merch. 

if. 

SEMINARIES, Perſons are not to go or be {ent to 
Popiſh ſeminaries, to be inſtructed or educated, under di. 
vers penalties and diſabilities, by the Stat. 1 Fac. 1. C. 4. 
And contributing to the maintenance of a popiſh ſemi- 
nary, is made a præmunire. Stat. 27 Eliz. c. 2. See 
Papiſt. | 

SEMINIVERBIUS, A preacher or ſower of words. 
Pet. Bleſen'. 25 

SENAGE, (ſenagium, from ſenatus, ſometimes uſed 
for ſynod) Is money paid for ſinodals. 

SENATOR, (Lat.) As now taken is a parliament 
man. In the laws of King Edward the Confeſſor we are 
told, that the Britons called thoſe ſenators whom the 
Saxons afterwards termed aldermen, and borough-malters ; 
tho? not for their age, but their wiſdom, for ſome of them 
were young men, but very well ſkilled in the laws. Rt. 
nulph, King of the Mercians, granted a charter which 
ran thus, viz. Confilio & conſenſu epiſcoporum & ſenatorum 
gentis ſue largitus fuit dicto monaſterio, &c. Staundf. 
P. C. cap. 18. | 

SENDAL, A kind of thin fine ſilk, mentioned in 
the Stat. 2 R. 2. c. 1. 

SENESCHAL. (Seneſcallus) derived from the Germ. 
Sein, a houſe or place, and Schale, an officer) Is a ſteward; 
and ſignifies one who hath the diſpenſing of juſtice, in 
ſome particular caſes : As the High Seneſchal, or Stewar 
of England; Seneſchal de la Hotel de Roy, Steward of the 
King's Houſhold; Seneſchal, or Steward of Courts, &c. 
Co. Lit. 61. Croke's Juriſd. 102. Kitch. 83. See Steward 

SENESCHALLO & MARESHALLO QUOD 
NON TENEANT PLACITA DE LIBERO TE- 
NEMENTO, A writ directed to the Steward, and Mar- 


an 


And Sir Edward Coke takes ſelda for a ſalt-pit. C, 
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an action in their court that concerns freehold. Reg. Orig. 
s = Re 

NEU CIA, Widewhood. If a widow, having dower 
after the death of her huſband ſhall marry vel filium, vel 
filiom in ſeneucia peperit, ſhe ſhall forfeit and loſe her 
dower in what place ſoever in Kent, Tenen. in Gavel- 
kind. Plac. Trin. 17. E. 3. 

SENEUCIA, A word anciently uſed for widowhood. 
Plac. Trin. 17 Ed. 3. 

SENEY-DAYS, Are play-days, or times of pleaſure 
and diverſion, Dies recreationts vocati, Anglice ſeney- 
days, Sc. Regiſt. Eccl. Ebor. anno 1562. 

SENNA, To what duties liable on importation. 1 Geo. 
1. Stat. 2. c. 43. 

SEPARIA, (ſepararia) Several, or ſevered and di- 
vided from other ground. Paroch. Antig. 336. 

SEPARATION, ( /eparatio) Is the living aſunder of 
man and wiſe. See Divorce, Mulier. | 

 SEPTENNIAL ELECTIONS. Blackſtone, in his 
Commentaries, 1 V. 189. ſays, (after obſerving that the ut- 
moſt extent of time that the ſame parliament was allowed 
to ſit, by the Stat. 6 W. & M. c. 2. was three years) But 
e by the Stat. 1 Geo. 1. ft. 2. c. 38. (in order, profeſſedly, 
« to prevent the great and continued expences of frequent 
« elections, and the violent heats and animoſities conſe- 
« quent thereupon, and for the peace and ſecurity of the 
government then juſt recovering from the late rebel- 
1 fon) this term was prolonged to ſeven years; and what 


« alone is an inſtance of the vaſt authority of parliament, 


« the very ſame houſe, that was choſen for three years, 
« enacted its own continuance for ſeven.” 

SEPTUAGESIMA, The third Sunday before Quadra- 
geſima Sunday in Lent, and is called Septuageſima, becauſe 
it is about the ſeventieth day before Eaſter; as Sexageſima 
and Quinquage/ima, are thus denominated from their be- 
ing, the one /ix/y, and the other ffty days before the ſame 
feaſt, which are all of them days apptopriated by the 
church to acts of penance and mortification, preparatory 
to the devotion of Lent. From Septuageſima Sunday un- 
til the Ofaves after Eaſter, the ſolemnizing of marriage 
is forbidden by the Canon law; and the laws of King Ca- 
nutus ordained a vacancy from judicature, from Septua- 
gefima to Quindena Paſcbæ. See Stat. Weſtm. 1. c. 51. 

SEPTUAGINT. The ſeventy interpreters of the Bi- 
ble; who were in truth ſeventy- two, viz. ſix out of every 
one of the twelve tribes. Litt. Dict. 

SEPTUM, An encloſure fo called, becauſe it is en- 
compaſſed cum ſepe & foſſa, with a hedge or a ditch, at 
leaſt with a hedge; and it ſignifies any place paled in. 

SEPULCHRE, ( /epulchrum) Is the place where any 
body lies buried; but a monument is ſet up for the memo- 
rial of the deceaſed, tho? the corpſe lie not there. Cowell, 

SEPULTURA, An offering made to the prieſt for 
the burial of a dead body. Domeſd”. 

SEQUATUR SUB SUO PERICULO, Is a writ that 
lies where a ſummons ad warrantizand* is awarded, and the 
ſheriff returns that the party hath nothing whereby he 
may be ſummoned ; then goes forth an alias and a pluries, 
and if he come not in on the pluries, this writ ſhall iſſue. 
Old Nat. Br. 163. 

SEQUELA CAUSZ, The proceſs and depending 
iſſue of a cauſe for trial. 

SEQUELA CURLEA, Is uſed for ſuit of court. 
Et quod fint liberi a ſequela curiæ. Mon. Ang. tom. 2. p. 


253- | 

SEQUELA MOLENDINI, The owing ſuit to a 
particular mill, or being bound to grind corn in that place 
only; which was a duty and ſervice laid upon many te- 
rants. Concedere ſequelam molendini, was to grant all the toll 
and profit ariſing from ſuch cuſtomary rights. Cowell. 

SEQUELA VILLANORUM, The retinue and ap- 
purtenances to the goods and chattels of villeins, which 
were at the abſolute diſpoſal of the lord. In former times, 
when any lord ſold his villein, it was ſaid dedi B. nativum 
meum cum tota ſequela ſua; which included all the vil- 
lein's offspring. Paroch. Antiq. 216, 288. 

SEQUENDUM & PROSEQUENDUM, Signify 
to follow a cauſe; as where a guardian is admitted ad 
proſeguend for an infant, &c. 1 Vent. 74. 
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SEQUESTER, (/equeſftrare) Is a term uſed in the 
Civil law for renouncing; as when a widow comes into 
court, and diſclaims having any thing to do, or to inter- 
meddle with her huſband's eſtate who is deceaſed, ſhe 
ſaid to ſequeſter. | 

SEQUESTRATION, ( ſequeſtratio) Signifes the ſe- 
parating or ſetting aſide of a thing in controverſy, from 
the poſſeſſion of both the parties that contend for it; and 
it is two-fold, voluntary and neceſſary; voluntary, is that 
which is done by conſent of each party; neceſſary, is 
what the judge of his authority doth, whether the party 
will or not.. Forteſcue, cap. 50. Dyer 232, 256. And 
there is a ſequeſtration on a perſon's ſtanding out all the 
proceſſes of contempt for non-appearance in Chancery up- 
on a bill exhibited ; ſo where obedience is not yielded to 
a decree, the court will grant a /equzſtration of the lands 
of the party, &c. And a ſequeſtration is alſo a kind of 
execution for debt; eſpecially in the caſe of a beneficed 
clerk, of the profits of the benefice, to be paid over to 
him that had the judgment, till the debt is ſatisfied. 2 
Inſt. 472. 2 Roll. Abr. 474. But the moſt Uſual ſegueſ- 
tration of a benefice, is upon a vacancy, for the gather- 
ing up the fruits of the "my to the ule of the next in- 
cumbent ; and the profits of the church being in abey- 
ance, are to be received by the church-wardens by ap- 
pointment of the biſhop, to make proviſion for the cure 
during the vacancy, &c. Stat. 28. H. 8. c. 11. Sequeſtra- 
tion is further the act of the. ordinary, diſpoſing of the 
goods of one that is dead, whoſe eſtate no man will med- 
dle with. See Kennet's Gloſſary in Sequeſtrare. 


is 


Sequeſtration in the court of Chancery is a commiſſion + 


uſually directed to 7 perſons therein named, and impow- 
ering them to ſeize the defendant's real and perſonal eſ- 
tate into their hands, (or it may be ſome particular part 
or parcel of his lands) and to receive and ſequeſter the 
rents and profits thereof, until the defendant ſhall have 
anſwered the plaintiff*s bill, or performed ſome other 
matter which has been ordered and enjoined him by the 


court, for not doing whereof he is in contempt. Cur/. 


Canc. 89. 


A ſequeſtration out of Chancery is grounded on the re- 
turn of the ſerjeant at arms, wherein it is certified that 
the defendant had ſecreted himſelf; and therefore this 
proceſs iſſues, and gives authority and power to the ſe- 
queſtrators (who are perſons of the plaintiffs own naming) 
to enter upon and ſeize his, the defendant's real and per- 
ſonal eſtate, | | 

It appears that there were great ſtruggles between the 
Common law courts and courts of Equity, before this 
proceſs came to be eſtabliſhed ; the former holding that a 
court of conſcience could only give remedy in perſonam, 
and not in rem; that ſequeſtrators were treſpaſſers, againſt 
whom an action lay; and in the caſe of Colton v. Gar- 
diner, the Chancellor cites a caſe, where they ruled, that 
if a man killed a ſequeftrator in the execution of ſuch 
proceſs, it was no murder. Cro. Eliz. 651. Brograve 
v. Watts. 1 Mod. 259. But 2 Mod. 258. that the 
Chancellor having iſſued ſuch ſequeſtration, it will be as 
binding as any other proceſs according to the rules of the 
Common law. 2 Chant. Ca. 44. | 

But theſe were ſuch bloody and deſperate reſolutions; 
and ſo much againſt common juſtice and honeſty which 
requires that the decrees of this court, which preſerved 
men from deceit, ſhould not be rendered illuſory, that 
they could not long ſtand ; but this proceſs got the better 
of theſe reſolutions on this ground; iſt, that the extraor- 
dinary juriſdiction might puniſh contempts by the loſs 
of eſtate as well as the impriſonment of the perſon, becauſe 
that liberty being a greater benefit than property, if they 
had a power to commit the perſon, they might take from 
him his eſtate till he had antwered his contempts. 2dly, 
To ſay that a court ſhould have power to decree about 
things, and yet ſhould have no juriſdiction in rem, is a 
perfect ſoleciſm in the conſtitution of the court itſelf. 
2 Peer Will. 621. 2 Ch. Ca. 44. 

It has been ſaid, that the firſt inſtance of a /equeſtra- 
tion, after a decree, was Sir Thomas Read's caſe in Lord 
Coventry's time, and that it was afterwards awarded in 
Chancery, in the caſe of Hyde v. Pitt, 1666, and affirmed 


in 


— 
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in parliament : and by the court of Exchequer, Graves | 
v. Fountaine, 1687; and ſince, without ſcruple. The 

doubt former'y was, that lands were not liable to execu- 

tion before the ſtatute Weſt. 2. cap. 18. 1 Ch. Ca. 92. 

2 Ch. Ca. 44. 

In Vernon's Reports it is ſaid, that ſequeſtrations were 
firſt introduced in Lord Bacon's time, and then but ſpa- 
ringly uſed in proceſs, and after a decree to ſequeſter the 
thing in demand only. 1 Vern. 423. See Black. Com. 


2 V. 444. 


1. In what caſes a ſequeſtration is to be awarded. 
2. The power and duty of the ſequeſtrators ; and when a 
ſequeſtration is determined. 


1. In what caſes a ſequeſtration is to be awarded. 

A ſequeſtration niſi is the firſt proceſs againſt a peer or 
member of the Houſe of Commons. 2 Peer Will. 385. 
1 Cha. Ca. 61, 138. S. P. 

A ſequeſtration is alſo the firſt proceſs againſt the me- 
nial ſervant᷑ of a peer, within the words and meaning of 
the ſtatute 12 V. 3. for that otherwiſe ſuch ſervant would 

have greater privilege than his lord. 1 Peer Will. 535. 

If there be a ſequeſtration nifi againſt a peer for want of 
an anſwer, and the peer puts in an anſwer, that is inſuffi- 
cient; yet the order for a ſequeſtration ſhall not be abſo- 
lute; but a new ſequeſtration niſi. 2 Peer Will. 385. 

Notwithſtanding the ſuperintendent power of the courts 
in this kingdom over. thoſe in Ireland, and what is ſaid in 
ſome of our books; it ſeems to be now the better opinion, 
that the court of Chancery here cannot award a /equeſtra- 
tion againſt lands in Jreland. 1 Vern. 76. 2 Ch. Ca. 
189. 2 Peer Will. 261. 

7 was ſaid, that ſuch proceſs had been awarded to the 
governor of North Carolina; but herein it was doubted 
whether ſuch ſequeſtration ſhould not be directed by the 
King's council, where alone an appeal lies from the de. 
crees in the plantations. 2 Peer Will. 261. 

Copyholds may be ſequeſtered, tho“ not extendible at 
Common law or the ſtatute of Veſtm. 2. for courts of 
equity have poteſtatem extraordin et abſolutam ; but it 
ſeems a doubt whether ſuch a ſequeſtration can be revived 
againſt the heir of a copyholder, which ariſes from the 
difficulty of obliging the lord to admit, and depriving 
the lord of his fine, &c. upon the death of his tenant. 
2 Ch. Ca. 46. Vide 1 Bernard. 431. 

A ſequeſtration out of Chancery is more eſſectual than 
an execution by Feri facias at law; for a ſequeſtration may 
lie againſt the goods, though the party is in cuſtody upon 
the attachment; whereas in law, if a capias ad ſatisfa- 
ciendum is executed, there can no fi. fa. iſſue. Caſes in 
Lord Talbot's Time 222. | 

Where the ſegueſtraters ſeize the real eſtate of the party, 
any tenant or other perſon who claims title to the eſtate 
ſo ſequeſtered, either by mortgage, judgment, leaſe or 
otherwiſe, who hath a title paramount to the ſequeſtra- 
tion, ſhall not be obliged to bring a bill to conteſt ſuch 
title, but he ſhall be let in to conteſt ſuch a title in a 
ſummary way. 

He may move by his counſel as of courſe to be ex- 
amined pro intereſſe ſuo; and in this caſe the plaintiff is to 
exhibit interrogatories in order to examine him for a 
diſcovery of his title to the eſtate, and he muſt be examin- 
ed upon ſuch interrogatories accordingly ; and the maſter 
mult ſtate the matter to the court; and the parties ma 
enter into proof touching the title to the eſtate in queſ- 
tion; and when the maſter hath ſtated the whole matter, 
the court proceeds to give judgment therein upon the re- 
port; and if it appears that the party who is examined 
pro intereſſe ſuo hath a plain title to the eſtate, and is not 
affected with the /eque/tration, then it is to be diſcharged 
as againſt him, with or without coſts, as the court ſhall 
determine upon the circumſtances of the caſe, and fo vice 
verſa. See Cum. 712. 1 Peer Will. 308. 

The ſequeſtration binds from the time of awarding the 
commiſſion, and not only from the time of executing it 
and its being laid on by the commiſſioners; for if that 

ſhould be admitted, then the inferior- officer would have 
lizandi & non ligandi poteſtatem. 1 Vern. 58. 


s 


2. The power and duty of the ſegueſtrators; and when. j 
ſequeſtration is determined. 


The ſequeſtrators are officers of the court, and as fuct; 
are ameſnable to the court, and are to act from time to 
time in the execution of their office as the court ſhall di. 
rect; they are to account for what comes to their hands, 
and are to bring the money into court as the court ſhall 
direct, to be put out at intereſt, or otherwiſe, as ſhall 
be found neceſſary; but this money is not uſually paid to 
the plaintiff, but is to remain in court *rill the defendant 
hath appeared or anſwered, and cleared his contempt, and 
then whatſoever hath been ſeized ſhall be accounted for 
and paid over to him; however, the court hath the whole 
under their power, and may do therein as they pleaſe, 
and as ſhall be moſt agreeable to the juſtice and equity 
of the caſe. | | 

The plaintiffs counſel may move and obtain an order 
for tenants to attorn and pay their rents to the ſequeli;a. 
tors, or for the ſequeſtrators to ſell and diſpoſe of the 
goods of the party, and to Keep the money in their hands, 
or to bring it into court, as ſhall be moſt adviſable and 
diſcretionary, and fitting for the court to do, 

Sequeſtrators on meſne proceſs are accountable for all 
the profits, and can retain only fo far as to ſatisfy for 
contempt. 1 Vern. 248. 

If ſequeſtrators, having power to ſell timber, diſpoke 
of 7000. worth, and only bring 2000 J. to account, 
they, as officers and agents of the court, are reſponſible, 
and not the plaintiff. 1 Vern. 161. 

A ſequeſtration is in nature of a levari at Common lau, 
and the party ſequeſtering has neither jus in rem, vel in 
re; the legal eſtate of the premiſſes remaining in ever; 
reſpect as before. 1 Peer Will. 307. 

Sequeſtrators being in poſſeſſion of a great houſe in St. 
Fames's ſquare, which was the defendant's for life, the 
court ordered that the maſter allow a tenant for the houſe, 
and the ſequeſtrators to make a leaſe, and the tenant to 
enjoy. 3 Ch. Rep. 87. 

It was moved, that the irregularity of a ſequeſtration 
might be referred to the deputy, which was taken out 
againſt the defendant for not appearing, by reaſon of its 
being taken out ſooner than by the courſe of the court it 
could, and yet the ſequeſtrators had taken the goods off 
the premiſſes, and threatened to ſell them ; the chief ba- 
ron ſaid, that as to the carrying the goods off the premiſ- 
ſes, it was clear the ſequeſtrators could do that, becauſe 
a ſequeſtration upon meſne proceſs anſwers to a diſtrin- 
gas at law; but however, as to ſelling them, the court 
agreed in the preſent caſe it could not be lawful, and ſaid 
it had lately been ſettled on debate; and obſerved further, 
that courts of equity cauld not authoriſe ſequeſtrators to 
ſell goods even upon a decree *till Lord Stamford's caſe, 
which makes decrees in this reſpect equivalent to a judg- 
ment; and even now the counſel ſaid, ſequeſtratots can- 
not ſell but by leave of the court; however, the coutt 
ſaid this was a matter proper for them to conſider upon 
another occaſion, and therefore only referred the irregu- 
larity of the ſequeſtration as to the point of time to the 
deputy. 1 Barnard. Rep. 212. in Scacc. ; 

A ſequeſtration that iſſues as a meſne proceſs of the 
court will be diſcontinued and determined by the death of 
the party; but where a ſequeſtration iſſues in purſuance 
of a decree, and to compel the execution of it, there tho 
the ſame be for a perſonal duty, it ſhall not be determined 
by the death of the party. 1 Vern. 58. 

A ſequeſtration was againſt the father, who appeared 
to be only a tenant for life, and on his death the * 
tration was diſcharged. 1 Ch. Ca. 241. 2 Cb. Ca. 40. 

SEQUESTRATION IN LONDON, Is made upon 
an action of debt; and the courſe of proceeding in it 15 
thus: The action being entered, the officer goes co the 
ſhop or warehouſe of the defendant, when there 1s 79 

y within, and takes a padlock and hangs it upon the 
door, &c. uſing theſe words, viz. I do ſequeſter this ue 
houſe, and the goods and merchandizes therein of the defend- 
ant in the action, to the uſe of the plaintiff, &c. and ſo puts 
on his ſeal, and makes return thereof at the m_ - 
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then four court days being paſt, the next court after the 
plaintiff may have judgment to open the doors of the ſhop 
or warehouſe, and to appraiſe the goods therein by a ſer- 
jeant, who takes a bill of appraiſement, having two free- 
men to appraiſe them, for which they are to be ſworn art 
the next court holden for that Compter ; and then the of- 
ficer puts his hand to the bill of appraiſement, and.the 
court giveth judgment: Tho' the defendant in the ac- 
tion may put in bail before ſatisfaction, and fo diffolve 
the ſequeſtration, and after ſatisfaction, may put in bail 
ad diſproband” debitum, Sc. Prat. Solic. 429. 

SEQUESTRATION, of the eſtates of peers and mem- 
bers of parliament, not appearing to actions, &c. Stat. 12 
M. 3. See Parliament. | 


 SEQUESTRO HABENDO, Is a writ judicial for 
the diſcharging a ſequeſtration of the profits of a church 
benefice granted by the biſhop at the King's command, 
thereby to compel the parſon to appear at the ſuit of 
another; and the parſon, upon his appearance, may have 
this writ for the releaſe of the ſequeſtration. Reg. Judic. 
36. See Black. Com. 3 V. 418. 

SEREMENT, (Fr.) An oath which is to be taken 
before a perſon who hath power to adminiſter it, or ſhall 
be void. 2 Keb. 284. See Oath. | 

SERJEANT or SERGEANT, (Lat. Serviens) Is a 
word diverſely uſed in our law, and applied to ſundry of- 
fices and callings. Firſt, a Serjeant at law, (Serviens ad 
Legem) otherwile called Serjeant Counter or of the Coif, is 
the higheſt degree in the Common law, as a Doctor is in 
the Civil l; but according to Spelman, a doctor of law 
is ſuperior to a ſerjeant, for the very name of a doctor is 
magiſterial, but that of a ſerjeant is only miniſterial, To 
thele ſerjeants, as men beſt learned and experienced in 
the law and practice of the courts, one court is ſevered 
to plead in, by themſelves, which is that of the Common 
Pleas, where the Common law of England is moſt ſtrictly 

obſerved; yet they are not ſo limited as to be reſtrained from 
leading in any other court, where the judges (who cannot 
ſuch till they have taken the degree of ſerjeant) call them 
brothers, and hear them with great reſpect; and of which 
one or more are ſtiled the Ning s Serjeants, being commoa- 
ly choſen out of the reſt in reſpect of their great learning, 
to plead for the King in all his cauſes, eſpecially upon 
inditments for treaſon, &c. In other kingdoms the 
King's Serjeant is called Advocatus Regis; and here in 
England, in the time of King Edward the Sixth; Serjeant 
Benloe wrote himſelf ſolus ſerviens ad legem, there being 
for ſome time none but himfelf; and in Ireland at this 
day there is only a King's Serjeant. Serjeants at law are 
made by the King's writ directed unto ſuch as are called, 
commanding them to take upon them that degree by a 
certain day; and by the writ or patent of creation it ap- 
pears that the honour of Jerjeant at law, is a ſtate and dig- 
nity of great reſpect: In conferring theſe degrees much 
ceremony is uſed ; and the ſerjeants choſen hold a ſump- 
tuous feaſt, like that at a coronation, which formerly 
continued ſeveral days ; alſo they make preſents of gold 
rings to a conſiderable value, &c. Forteſcue, c. 50. 3 
Cro. 1. Dyer 72. 2 Inſt. 213, 214. Their privilege of 
being impleaded in C. B. &c. Vide Privilege. See Black. 
Com. 1 V. 24. 3 V. 28. 

SERJEANTS AT ARMS, Their office is to attend 
the perſon of the King ; to arreſt perſons of condition of- 
tending, and give attendance on the Lord High Steward 
of England, ſitting in judgment on any traitor, &c. There 
may not be above thirty Serjeants at Arms in the realm, 
who ſhall not oppreſs the people, in pain to loſe their of- 
fices, and be fined, by the ſtat. 13 R. 2. cap. 6. And two 
of them by the King's allowance, do attend on the two 
houſes of parliament; the office of him in the houſe of 
commons 1s, the keeping of the doors, and the execution 
of ſuch commands touching the apprehenſion and taking 
into cuſtody of any offender, as that houſe ſhall injoin 
him. Another of them attends on the Lord Chancellor 
m the Chancery ; and one on the Lord Treaſurer of Eng- 
land: Alſo one upon the Lord Mayor of London on ex- 
traordinary ſolemnities, &c. They are in the old books 
called Virgatores, beauſe they carried ſilver rods gilt with 
gold, as they now do maces, before the King. Stat. 7 
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Hen. 7. c. 3. Crompt. Jur. 9. Flete, I. 2. c. 38. See 
Black. Com. 3 V. 444. 

SERJEANTS, of a more inferior kind are Serjeants of 
the Mace, whereof there is a great band in the city of 
London, and other corporate towns, that attend the mayor 
or other head officer, chiefly for matters of juſtice, &c. 
Kitch. 143. Formerly all the Juſtices in Eyre had cer- 
tain officers attending them called Serjeants, who were in 
the nature of ip: ſlaves. Weitm. 1. c. 30. And the word 
Serjeant is uſed in Briton for an officer belonging to the 
county; which is the ſame with what Bracten calls Ser- 
jeant of the Hundred, being no more than bailiff of the 
hundred. Bratt. lib. 5. c. 4. And we read of ſcrjeants 
of manors, of the peace, &c. 4 


s Fohannes Freeman tenet unam virgatam terre, per ſer- 


jeantiam menſurandi foſſata & opera Domini Regis, ad caſ- 
trum Domini Regis. Lib. niger Herefordiæ. Tho? ſer- 
Vices or tenures are now turned into ſocage, yet it may 
be neceſſary to ſhew how they are deſcribed in our old 
law. books, which ſee under the word ſervitium. See ene 
de verbor. fignif. and Kennet's Gloſſary. 

SERJEANTS OF THE HOUSHOEULD, Are offi- 
cers who execute ſeveral functions within the King's 
houſhold, mentioned in the ſtat. 33 H. 8. c. 12. 

SERJEANTY, (Serjeantia) Signifies in law a ſervice, 
that cannot be due from a tenant. to any lord but to the 
King only; and this is either grand ſerjeanty, or petit; 
the firſt is a tenure whereby one holds his lands of the 
King by ſuch ſervices as he qught to do in perſon ta the 
King at his coronation ; and may alſo concern matters 
military, or ſervices of honour in peace, as to be the 
King's butler, carver, &c. Petit ſerjeanty, is where a man 
holds lands of the King, to furniſh him yearly with ſome 
ſmall thing towards his wars; and in effect payable as 
rent. Though all tenures are turned into ſocage by the 


12 Car. 2. cap. 24. Vet the honourary ſervices of grand 
ſerjeanty ſtill remain, being therein excepted. Lt. 153, 


159. 1 Inſt. 105, 108. See Chivalry, And Black. 
Com. 2 V. 73, $1. be 
SERMONIUM, Was an interlude or hiſtorical play, 
ated by the inferior orders of the clergy, aſſiſted by 
youths, in the body of the church, ſuitable to the ſo- 
lemnity of ſome high proceſſion day; and before the im- 
provements of the ſtage, theſe ruder ſorts of perform- 
ances were even a part of the unreformed religion.” Collect. 
Matt. Hutton, Ex. Reg. Eccl. Lincoln, MS, | 
SERPLES, A mantle or upper coat; from the Lat. 


ſuperpellicium. Blount. 


SERVAGE, (mentioned in flatute 1 Rich. 2. c. 6.) 
That is, when each tenant, beſides payment of a certain 
rent, finds one or more workmen for his lord's ſervice: 
Ing. 7. Ed. 1. Nott. Etiam eſt religio illa ita pofita in ſer- 
vagio per abbates Ciſtercienſes, quod ſervitium Dei in bac 


parte impeditur. Pla. Parl. 33 E. 1. See Service. King 


Jobn brought the crown of England in ſervage to the ſee 
of Rome. 2 Inſt. 274. | ; 
SERVANTS, Are ſuch as men of trades and profeſſi- 
ons employ under them, to aſſiſt them in their particular 
callings ; or ſuch perſons as others retain to perform the 
work and buſineſs of their families, which comprehends 
both men and women : And ſervants are menial, or not 
ſo; menial, being domeſticks living within the walls of 
the houſe. Wood's Inſt. 51: Every perſon under the age of 
thirty years, that has been brought up in handicraft trades, 
and hath not lands of inheritance, or for life, of the year- 
ly value of forty ſhillings, or is not worth ten pounds in 


goods, and fo allowed by two juſtices of peace; and not 


being retained with any perſon in huſbandry, or in the 
ſaid arts, not being lawfully hired as a ſervant with any 
nobleman or gentleman, or having any farm or other 
holding whereupon he may employ his labour ; ſhall, up- 
on requeſt made by any perſon uſing the myſtery where- 
in ſuch perſon hath been exerciſed, be obliged to ſerve him 
as a ſervant therein, on pain of impriſonment. 5 Elz. 
c. 4. And by the ſame ſtatute, perſons are compellable to 


ſer ve in huſbandry by the year, with any perſon that 


keepeth or uſeth huſbandry, and who will require any 
proper perſon to ſerve ; and the juſtices of peace have au- 
thority herein, and to aſſeſs the wages of ſuch ſervants in 

io E | huſbandry, 
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hufbandry; order payment, &c. Alſo two juſtices, and 
mayors or head officers of any city or town, may appoint 


any poor woman of the age of twelve years, and under 


forty unmarried, to go to ſervice by the year, &c. for ſuch 
wages and in ſuch manner as they think fit; and if any 
3 ſnall refuſe to go abroad as a ſervant, then 
the ſaid juſtices, &c. may commit ſuch woman until ſhe 
is bound to ſervice. Stat. Ibid. If any maſter ſhall give 
more wages than aſſeſſed by the juſtices; or any ſervant 
takes more, or refuſing to ſerve for the ſtatute wages, 
they are puniſhable; but a maſter may reward his ſervant 
as he pleaſes, ſo as it be not by way of contract on the 
retainer : And if a ſervant depart before the end of the 
term, being hired for a year, without cauſe allowed by a 


juſtice ; or after his term is expired, without giving a- 


uarter's warning, two juſtices may commit him to priſon 
till he give ſecurity to ſerve out the time; or one juſtice 
of peace may ſend him to the houſe of correction, there 
to be puniſhed as a diſorderly perſon. 7 Fac. I. c. 4. 

A maſter cannot put away a ſervant before He end of 
his term without ſcme reaſonable cauſe, to be aflowed by 
one juſlice ; nor after the end of the term without a 
quarter's warning given before witneſſes, if a maſter diſ. 


charges a ſervant otherwiſe, he is liable ro a penalty of 


forty ſhillings. 5 Eliz. c. 4. And where ſervants quit their 
ſervice, teſtimonials are to be given by conſtables and two 
houſholders, &c. declaring their lawful departure; and 
a {pew not producing ſuch a teſtimonial to the conſtable 
where he deſigns to dwell, is to be impriſoned till he gets 
one; and in default thereof be whipped as a vagabond ; 
maſters, retaining them without ſuch teſtimonial, ſhall for- 
feit five pounds. But the teſtimonial concerns only ſer- 
wants in trades and huſbandry. Stat. Ibid. 

No perſon may retain a ſervant for leſs than a year, by 
the ancient ſtatutes; if one retains a ſervant generally, 
without expreſſing any time, the law conſtrues it for 
a yearz and where a ſervant is hired for a year, ac- 
cording to the ſtatute, and the maſter dieth within that 
time, the executor muſt pay the wages. Dalt. r29. 1 
Inſt. 42. If a woman ſervant marrieth, ſhe is obliged to 
ſerve out her year; but if a ſingle woman who is with 
child procures herſelf to be retained with a maſter, who 
knows nothing thereof, this is a good cauſe to diſchar 
her from her ſervice; and fo if ſhe be gotten with child 
during her ſervice. Dalt 92. Reſol. Ann. 1633. A 
ſervant retained for a year, falling ſick, ought not to 
be diſcharged therefore, or for any diſability by the act of 
God.; neither may his wages be abated for theſe cauſes. 
Dalt. 129. | 

Maſter and ſervant may part by conſent, and then the 
allowance of the diſcharge by a juſtice of peace is not ne- 
ceſſary: And a maſter's detaining wages, not allowing 
ſufficient meat, &c. or the maſter's wite beating him, 
are good cauſes for a ſervant's departure; but they muſt 
be allowed by a juſtice. Dalt. If a maſter put away 
his ſervant, he mult pay him his wages to the time he 
ſerved, though if the ſervant go away from his ſervice be- 
fore the end of the time agreed, he ſhall forfeit all his 
wages. Dalt. 129. A ſervant is not to depart from his 
ſervice; and if he refuſeth to do his buſineſs, this is a de- 
parture in law, altho' he go not away. Noy's Max. 90. 

Enticing away a ſervant, or retaining and keeping one 
who departed from his maſter without licence, 2 
him to be a ſervant to another, the maſter may have ac- 
tion of the caſe againſt the perſon doing it. 2 Lev. 63. 
Stat. 23 Ed. 3. But if a man do retain another's ſervant, 
not knowing that he was in the ſervice of the other, he 
ſhall not be puniſhed for ſo doing, if he do not retain 
him after notice of his firſt ſervice : And if a perſon do 
retain one to ſerve him forty days, and another doth af. 
rerwards retain him to /erve for a year, the firſt covenant 


is avoided, becauſe the retainer was not according to the 


ſtatute. New Nut. Br. 374, 375. i. e. according to the 
law above. - | 
A maſter is anſwerable for the actions and treſpaſſes of 
his ſervant in many caſes ; but not for treſpaſs of battery, 
&c. and in criminal cafes, unleſs done by his command- 
ment. Noy's Max. 99. And if the maſter order his ſer- 
want to diſtrain another man's cattle, and after he hath 
diftrained he kills or abuſes the diſtreſs, the maſter ſhall 
not anſwer it. N 111. If a man has a ſervant known 
to be ſuch, and he ſend him to fairs and markets to buy 
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or ſell, his maſter ſhall be charged if the thing come ta 
his uſe; tho? if the ſervant makes a contract in his maſ. 
ter's name, the contract will not be binding, unleſs it 
were by the maſter's commandment or aſſent; and where 
a ſervant borrows money in his maſter's name, without 
order, that does not bind the maſter. Dc#. & Stud, 
Dial. 2. c. 42. A ſervant buys things in his own name. 
the maſter ſhall not be charged, except the things bovgl 
come to his uſe, and he have notice of it. Ritcb. 351 

Where a maſter always gives his ſervant money, he ſhal} 
not anſwer for what the ſervant buys on truſt; but if he 
ſends ſometimes on truſt, he muſt anſwer to his uſual 
tradeſmen for what is ſo taken up upon truſt by hin 
Wood's Inſt. 56. A maſter uſed to give his ſervant money 
every Saturday, to defray the charges of the foregoin 

week, and the ſervant kept the money; per Helt. Ch. | 
the maſter is here chargeable ; for the maſter at his peril 
ought to take care what ſervant he employs; and tis 
more reaſonable that he ſhould ſuffer for the cheats of his 
ſervants, than ſtrangers and tradeſmen who do not employ 
them. 3 Salk. 234. It has been adjudged, that where 
a ſervant uſually buys goods for his maſter upon tick 

and takes up things in his maſter's name, but for his own 
uſe, the maſter is liable; but it is not ſo where the ma. 
ſter uſually gives him ready money: That if the maſter 
gives the ſervant money to buy goods for him, and he 
converts the money to his own uſe, and buys the goods 
upon tick, vet the maſter is anſwerable, as the goods 
come to his uſe; otherwiſe he is not: Alſo a note under 
the hand of an apprentice ſhall bind his maſter, where he 
is allowed to deliver out notes, tho' the money is never 
applied to the maſter's uſe ; but if he be not allowed or 
accuſtomed to deliver out notes, his note ſhall not bind 
the maſter, if the money be not applied to the uſe of the 
maſter. 3 Salk. 234, 235. 

The act of a ſervant ſhall not bind the maſter, unless 
he acts by authority of his maſter; and therefore if a maſ. 
ter ſends his ſervant to receive money, and the ſervant in- 
ſtead of money takes a bill, and the maſter as ſoon as 
told thereof diſagrees, he is not bound by this payment: 
But acquieſcence, or any ſmall matter will be proof of 
his maſter's conſent, and that will make the act of the 
ſervant the act of his maſter. Hill. 2 Ann. B. R. 2 Salk. 
442. For what is within the compaſs of a ſervant's buli- 
neſs, the maſter ſhall be generally chargeable ; and alſo 
have advantage of the ſame againſt others. Noy's Max. 
An aſſumpſit of the ſervant, by order and appointment of 
the maſter, ſhall bind his maſter; and a promiſe to my 
ſervant is good to me: If my bailiff buy cattle to ſtock 


'my ground, I ſhall be chargeable in debt for the money ; 


and if he fell corn for me, I may have action in my own 
name againſt the buyer. Bro. 24. Godb. 360. If one 
owe me money, and I ſend my ſervant for it, and he pay 
it to him; this is a good payment and diſcharge, tho 
the ſervant do not bring the ſame to me: But it I ſend 
him not, it is otherwiſe. Do#. & Stud. 138. 
A maſter ſends his ſervant with deceitful wares to mar- 
ket, and orders him to ſell them, but ſays not to whom, 
if he ſells them, no action will lie againſt the maſter : 
Tho! if he had bid the ſervant ſell them to ſuch a man in 
particular, and he had done fo, the maſter would be 
chargeable in action of the caſe. 11 Ed. 4. Kitch. 185. 
The maſter is liable for the neglects of his ſervant; (tho 
not the wilful wrong) where a carrier's ſervant loſes things 
delivered to him, To maſter muſt anſwer it, and action 
lies againſt him; and if goods be undertaken to be car- 
ried ſafely for hire, but by negligence are ſpoiled, it has 
been held, that whoſoever employs another, is anſwer- 
able for him, and undertakes for his care to all that make 
uſe of him. 2 Salk. 440. If a ſurgeon undertakes the 
cure of a perſon, and by ſending medicines by his ſervant, 
the wound is hurt and made worſe, the patient ſball have 
action againſt the maſter, and not againſt the ſer van. 
18 Hen. 8. And where a ſmith's ſervant pricks a horſe 
in ſhoeing him, the maſter ſhall anſwer the damages. 
Weod's Inft. 56. A ſervant caſting any thing into the 
highway to the nuſance of the King's ſubjects, the maſter 
ſhall be charged, &c. Noy's Max. 49. | 


may bring an aCtion for the battery of a ſervant, where 


he loſes his ſervice, which is to be alledged : And if a 
ſervant 


A maſter may maintain the cauſe of his ſervants: He 
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ſervant is cozened of his maſter's money, the maſter 
may have action on the caſe againſt the perſon that co- 
zened him. 9 Rep. 113. 10 Rep. 130. 1 Roll. Ar. 98. 
And in caſe a /ervant give away his maſter's goods, 
the maſter may have action againſt the receiver. Noy's 
Max. 94- 
Where a ſervant damages goods of his maſter, action 
lies againſt him; and being employed to ſell goods in his 
maſter's ſhop, if the ſervant carries away and converts 
them to his own uſe, action of treſpaſs may be brought 
by the maſter againſt the ſervant; for the ſervant cannot 
meddle with them in any other manner than to ſell them. 
5 Rep. 14. 1 Leon. 88. Moor 244. But if a ſervant be 
robbed, without his default, &c. he ſhall be excuſed, and 
allowed it in his account. 1 ft. g. | 

Servants going or making away with, imbezzleing or 
purloining any of their maſter's goods, to the value of 
40 5. are guilty of felony, by the ſtat. 21 Hen. 8. c. 7. 
and 12 Ann. c. 7. And affaulting their maſters, they 
may be bound to the good behaviour, or be committed 
to priſon for a year, &c. 

By the ſtat. 20 Geb. 2. c. ig. All complaints and diſ- 
putes between maſters and ſervants in huſbandry hired 
for a year or longer, or between maſters and artificers, 
handicraftſmen, miriers; colliers, keelmen, pitmen, glaſs- 
men, potters,. and other labourers employed for any cer- 
tain time, ſhall be heard and determined by a juſtice or 
juſtices of the peace, altho* no rate of wages hath been 
made that year by the juſtices, and may order payment of 
ſo much wages as to him and them ſhall ſeem 1 not ex- 
ceeding 10 /. to any ſervant, nor 51. to any artificer, &c. 
and in caſe of non- payment by twenty- one days, may 
iſſue a warrant to levy the ſame of the maſter's goods. 
And upon complaint on oath of any miſdemeanor, miſ- 
carriage or ill behaviour in any ſuch ſervant, artificer, &c. 
ſuch juſtice or juſtices may puniſh the offender by com- 
mitment to the houſe of correction, there to be corrected 
and held to hard labour, not exceeding a calendar month; 
or by abating ſome part of his or her wages, or by dif 
charging ſuch ſervant, artificer, &c. from his or her ſer- 
vice or employment. And on complaint upon oatt: of 
any miſuſage, refuſal of neceſſary proviſion, cruelty, or 
other ill-treatment to ſuch ſervant, artificer, &c. by any 
maſter, the juſtice or juſtices may ſummon the malter to 
appear before him or them, and upon proof thereof 
upon oath to the ſatisfaction of ſuch juſtice or juſtices, 
he or they may diſcharge ſuch ſervant or artificer, &c. 
from his ſaid ſervice or employment, ſuch diſcharge to 
be given gratis. Perſons thinking themſelves aggrieved 
by any ſuch determination, may appeal to the next ſeſ- 
ſions of the peace. But no Certiorari to remove any 
ſuch proceedings to any of the Courts at Weſtminſter. 
But there being a proviſo in the act, that nothing therein 
contained ſhould extend to the ſtannaries in Devon and 
Cornwall, by the ſtat. 27 Geo. 2. c. 6. that proviſo is re- 
pealed, and it is thereby enacted that all the proviſions 
and regulations in the ſaid fat. 20 Geo. 2. c. 19. relating 
to ſervants in huſbandry, &c. ſhall extend to ſuch tinners 
and miners as ſhall be employed in the ſaid ſtannaries; 
but not to hinder any perſon from applying to the ſtan- 
nary courts, or to the warden, ſub-warden, or ſteward 
of the ſtannaries, in relation to any of the aforeſaid mat- 
ters. See Artificers, Felony, Labourers, Manufactures, and 
Black. Com. 1 V. 423, 425. 3 V. 142, 153. 4 V. 230, 231. 

SERVI, Bond men, or ſervile tenants. Our northern 
ſervi had always a much eaſier condition than the Roman 
ſlaves. Servis non in noſtrum morem deſcriptis per fami- 
ham miniſteriis utuntur. Suam quiſque ſedem, ſuos pe- 
nates regit, Frumenti modum dominus, aut pecoris, aut 
veſtis, colono injungit, & ſervus haftenus paret. Tacitus 

Moribus Germanorum. Which plainly deſcribes the 
condition of our Saxon and Norman ſervants, natives and 
villains, whoſe ſervitude did more reſpect their tenure, 
than their perſons. No author has fixed the diſtinction 
between ſervus and villanus, though undoubtedly their 
ſervile ſtate was different, for they are all along in the 
Demeſday-Book diſtinguiſhed from each other. So in 
Burcefter there were Quinque ſervi, & viginti oflo 
villani, &c. It's ſuppoſed the ſervi were thoſe, whom 
our lawyers have ſince called pure villanet, and villanes 
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in groſs, who, without . any determined tenure of land: 
were at the arbitrary pleaſure of the lord appointed to 
ſuch ſervile works, and received their wages or mainte- 
nance at diſcretion of the lord. The other were of a 
ſuperior. degree, and were called villani, becauſe they 
were ville & glebæ adſcripti, i. e. held ſome cottage and 
lands, for which they were burdened with ſuch ſtated 
ſervile offices, and were conveyed as appurtenant to the 
manor or eſtate to which they belonged. See Kennet's 
Gloſſary. The name and quality of their bondage do 
often occur in Domeſday regiſter : And their condition, 
no doubt, was worſe than that of the bordarii or Cetſeti, 
who performed likewiſe ſome ſervile offices for their lord, 
and yet as to their perſons and goods were not obnoxious 
to ſervitude, as the proper ſervi were. Theſe were of 
four ſorts. 1. Such as ſold themſelves for a livelihood, 
2. Debtors that were to be fold, for being incapable to 
pay their debts. 3. Captives in war, retained and em- 
ployed as perfect ſlaves. 4. Nativi, ſuch as were born 
ſervants, and by ſuch deſcent belonged to the ſole pro- 
perty of the Lord. All theſe had their perſons, their 
children, and their goods, at the diſpoſal of their Lord, 
incapable of making any wills, of giving away any mat- 
ter. Cowell. CIS 

SERVI, Were bond-men; and ſervi teſtamentales, 
thoſe which we now call covenant ſervants. Leg. Athelſt. 
The proper ſervi were of four ſorts, viz. ſuch as ſold 
themſelves for a livelihood ; debtors that were to be told 
for being incapable to pay their debts ; captives in war, 
employed as perfect ſlaves ; nativi, ſuch as were born, 
ſer vants, and by deſcent belonged to the ſole property of 
the lord. And all theſe had their perſons, their children' 
and goods, at the diſpoſal of their lords; and were inca- 
pable of making any wills, or giving away any thing, &c. 

SERVICE, (Servitium) Is that duty which the tenant, 
by reaſon of his fee or eſtate, oweth unto the lord. 

Our ancient law books make many diviſions of it; as 
into perſonal and real; free and baſe; continual or annual ; 
caſual and accidental; intrinfick and extrinſick, &c. Brat. 
lib. 2. Brit. c. 66. 4 Co. Rep. 9. Perſonal ſervice, is 
where ſomething is to be done by the perſon of the te- 
nant, as homage and fealty ; and real, was wards and 
marriages, when in uſe: Annual and certain ſervice is 
rent, ſuit of court to the lord, &c. Accidental ſervices, 
are heriots, reliefs, and the like: And ſome ſervices are 
only for the lord's benefit; and ſome pro bono publico. Co. 
Copyhold 22. Co. Lit. 222. 22 E. 4. 3. Alſo ſer- 
vices are ſaid to be intire; of chattels valuable, ſuch as 
an ox, or things pleaſurable, as a hawk, &c. And fo 
are thoſe perſons and conſiſting of manual work, or to 
exerciſe ſome office, &c. The ſtatute of Magna Charta 
ordains, that no freeman ſhall ſell ſo much of his lands, 
but that of the reſidue the lord may have his ſervices. 9 
Hen. 3. c. 32. In feoffments to a man and his heirs, 
the feoffee ſhall hold the land of the lord by the ſame-/cr- 
vices as the feoffor, &c. Stat. 18 Ed. 1. And where 
ſervices are intire, and cannot be divided; upon the aliena- 
tion of parcel of the lands by the tenant, the ſervices ſhall 
be multiplied, and every alienee render the whole ſervice; 
though by the purchaſe of parcel by the lord, the whole 
is extinct, except in caſe of fealty and heriot cuſtom. 6 
Rep. 1. Wood's Inſt. 133. As to feodal ſervice, ſee far- 
ther Black. Com. 2 V. 54. And as to beriot ſervice. Id. 
422. And ſee Heriot. | 

SERVICE AND SACRAMENTS. The penalty 
of depraving the ſacrament of the altar, 1 Ed. 6. c. 1. 
The bleſſed ſacrament to be adminiſtered in both kinds, 
1 Ed. 6. c. 1. For the uniformity of the ſervice and ad- 
miniſtration of ſacraments, 2 & 3 Ed. 6. c. 1. 5 & 6 Ed. 6. 
c. 1. 1 Eliz. c. 1. 8 Eliz. c. 1. 13 & 14 Car. 2. c. 4. 
Such ſervice ſhall be uſed as in the laſt year of King Hen. 
8. 1 Mar. ft. 2. c. 2. The penalty of diſturbing a 
preacher or prieſt jaying divine ſervice, or pulling down + 
an altar, &c. 1 Mar. ft. 2. c. 3. The penalty of nor 
repairing to church on Sundays and holidays, 1 Eliz. c. 2. 
The Bible and divine ſervice ſhall be tranſlated into the 
Welch tongue, 5 Eliz. c. 28. All eccleſiaſtical perſons to 
read and ſubſcribe to the Book of Common Prayer, &c. 
13 & 14 Car. 2. c. 4. 15 Car.2.c.6. All perſons in 
office to take the ſacrament, and the declaration againſt , 
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tranſubſtantiation, 25 Car. 2. c. 2. Time ven to'thoſ | 


in the Fleet and beyond ſea till three calendar months af- 
ter their return, 13 Geo. 1. c. 29. Four months, 2 Geo. 
2. c. 31. Six months given for taking the ſacrament, 
16 Ged. 2. c. 30. Allowance of impediments for not read. 
ing the ſervice, extended to the certificate of ſubſcripti- 
on, 23 Geo. 2. c. 28. Reading the articles to indemnify 
ainſt neglect in point of time, 15. | 
SERVICE SECULAR, Sighifies worldly ſervice, con- 
trary to Hiritual and eccleſiaſtical. Stat. 1 Egw. 4. c. 1. 
SERVIENTIBUS, Are certain writs touching ſer- 
vants and their maſters, violating the ſtatutes made againſt 
their abuſes, which ſee in Reg. Orig. f. 189, 190, 191. 
SERVITIUM FEODALE & PRADIALE, Was 
not a perſonal ſervice, but only 1 reaſon of the lands 
which were held ip fee. Brafton, lib. 2. c. 16. par. 7. 
SERVITIUM FORINSECUM, A ſervice which did 
not belong to the chief lord, but to the King: It was 
called forinſecum and foraneum, becauſe it was done forts, 
vel extra ſervitium quod fit domino capitali : And we find 
ſeveral grants of liberties with the appurtenances, ſalvo 
foremſi ſervitio, &c. in Mon. Ang. tom. 2. pag. 48. 
' SERVITIUM INTRINSECUM, Is that ſervice 
which was due to the chief lord alone from his tenants 
within his manor. Bracton, lib. 2. Fleta, lib. 3. 
SERVITIUM LIBERUM, A ſervice to be done by 
feudatory tenants, who were called liberi homines, and 
diſtinguiſhed from vaſſals, as was their ſervice; for they 
were not bound to any of the baſe ſervices of ploughing 
the lord's land, &c. but were to find a man and a horſe : 
or go with the lord into the army, or to attend his court, 
&c. and ſometimes it was called ſervitium liberum armo- 
rum; as in an old rental of the manor of South Mallin 
in Eſſex, mentioned by Somner in his treatiſe of Gavel. 
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SESSIONS OF THE PEACE, A court of record, 


held before two or more Juſtices of peace, ( Quorum unus 
for the execution of the authority given them by their 
commiſſion and certain acts of parliament. And the ju. 
tices in S Mont have power to hear and determine treſpaſſe 
againſt the publick peace, &c. and many offences by ſta. 
tute : This court is held four times in a year at ſome 
place within the county, &c. Alſo beſides the Genera! 
Seffons of the me there are private Se/ions held by the 
juſtices, for diyers particular branches of the buſineſs 
75 their offices. Dalt. Juſt. 573. See Black. Com. 4. J 
268. a 5 
The Seffions cannot adjourn any matter without ex. 
preſsly adjourning the court alſo. Rep. Temp. Hard. 
Per Annaly 80. The Seffiens muſt make a direct and 6. 
nal judgment themſelves, Id. 81. The Seffons proceed. 
ing on indictments as a court of record at Common law, 
muſt make formal and regular continuances, but need 
not when they proceed in making orders. on a power 
3 them by ſtatute, Id. 81. An order of Sęſſons for 
iſcharging an apprentice muſt ſet out the appearance of 
the maſter. Id. 101. 

SESSIONS FOR ORDERING SERVANTS, called 
ſtatute ſeſſions, held by conſtables of hundreds, &c. ; 
Eliz. See Statutum Seffionum. 

SESSIONS FOR WEIGHTS AND MEASURES. 
In London four juſtices from among the mayor, recorder, 


SERVITIUM REGALE, Royal ſervice, or the pre- 


be pe that within a royal manor Keno, oo to the lord 
of it ; which were rally reckoned to be the follow- 
ing, viz. power of judicature in matters of property; 
and of life and death in felonies and murders ; right to 
waifs and eſtrays; minti 


leges tis ſaid were annexed to ſome manors by grant 
from the King. Paroch. Antiq. 6o. 

SERVE FESTAMENTALES, Were thoſe whom 
we now call covenant ſervants. They are mentioned in 
the laws of King Athelftan, c. 34. : 

SERVIIIIS ACQUIETANDIS, Is a writ judicial 
that lies for a man diſtrained for ſervices to one, when he 
owes and performs them to another, for the acquittal of 
ſuch ſervices. Reg. Fudic. 27. 

SERVITOR, (Servulus) ls a ſerving- man; particu- 
larly applied to Scholars in the colleges of the univerſi- 
ties, who are upon the foundation. 

SERVITORS OF BILLS, Such ſervants or meſſen- 
gers of the Merſbal of the King's Bench, as were ſent 
abroad with bills or writs to ſummon men to that court. 
Stat. 2 H. 4. c. 23. | 

SESSEUR, Seems to ſignify the aſſeſſing or rating 
of wages. 25 Ed. 3. c. 6. | 

SESSION, (Seto) Is a fitting of juſtices in court up- 
on their commiſſion ; as the Seftons of Oyer and Terminer, 
&c. See Black. Com. 4 V. i. N ; 

SESSION OF PARLIAMENT, (Seffio Parliaments) 
The fitting of the parliament ; and the ſeſſion of pariiament 
continues till it be prorogued or diſſolved, and breaks 
not off by adjournment. 4 uſt. 23. See Parliament. 
And Black. Com. 1 V. 186, 7. 5 

SESSION, great, of Wales. By the ſtat. 34 & 35 
H. 8. c. 26. A —— is to be held in Wales, twice in 
every year in each county by judges appointed by the 
King, to be called tbe _ 1 l 100 
pleas of real and perſonal actions ſhal} be held, with the 
ſame form of proceſs and in as ample a manner as in the 
court of Common Pleas at Veſtminſter: And writs of er- 
ror ſhall lie from judgments therein (it being a court of 
record) to the court of King's Bench at Weſtminſter. 

SESSION OF GAOL DELIVERY. A Seſſion held 
for delivering a gaol of the priſoners therein being. See 
13 4 V. iii. And Crown Circuit Com. 1 V. 6, 
57, 59. 


of money; affize of bread | 
and beer; and weights and meaſures: All which privi- | 


in which all | 
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and aldermenz (of which the mayor or recorder to be 
one) may hold a Sgffons to inquire into offences of ſel- 
ling by falſe weights and phate ae contrary to the ſta- 
; tutes; and to receive indictments, puniſh the offenders, 
 &c. Char. K. Cha. 1. 

SET OFF. A ſet off may be either by plea, or no- 
tice. In ſuch caſe the defendant acknowledges the juſtice 
of the plaintiff's demand on the one hand; but, on the 
other, ſets up a demand of his own, to counter-balance 
that of the plaintiff, either in the whole or in part. Vide 
the ſtatutes 2 Geo. 2. c. 22. and 8 Ges. 2. c. 24. | 

SETTLEMENT OF POOR, In pariſhes there are 
ſeveral ſtatutes relating to, viz. 43 Eliz. c. 2. 13 C14 
Car. 2. c. 12. 3 &@ 4W.&@ M. . 11. 8& gJV. g. 
c. 30. 12 Ann. c. 18. 9 Geo. 1. c. 7, Cc. See Apprin- 
tice, Baſtard, Poor. Burns Juſtice, tit. Poor, and 19 

= _ tit. Settlement of the Poor. And Black. Com. 
1 V. 362. 

SETTLEMENT, Ad of. The ſtat. 12 & 13 W. z. 

c. 2. is ſo called, whereby the crown was limited to his 

reſent Majeſty's illuſtrious houſe, and ſome new provi- 
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curing our religion, laws and liberties; which the ſta- 
tute declares, 12 the birthright of the people of Ex- 
law. Black. Com. 1 V. 128. See Id. 217. and 4. V. 433. 
for the King, ſubje& to an agreement concerning the 
free-ſchool in Seven-oake. 8 Geo, 1. c. 31. 

SEVERAL ACTION, Is where two or more perſons 
are ſeverally charged in any ation. 

SEVERAL COVENANT, A. covenant by two or 
more ſeverally : And in a deed where the covenants are ſe- 
veral between divers perſons, they are as ſeveral deeds, 
wrote in one piece of parchment. 5 Rep. 23. 

SEVERAL FISHERY, A free fiſhery, or excluſive 
right of fiſhing in a publick river, is a royal franchiſe; 
and is conſidered as fuch in all countries where the feodal 
polity has prevailed. Black. Com. 2 V. 39. 

SEVERAL INHERITANCE, An inheritance con- 
veyed, ſo as to deſcend, or come to two perſons ſeveral 
by moieties, &c. Vide Inheritance. 

\ SEVERAL TAIL, Is that whereby land is given and 
intailed erk to two. Co. Lit. 

SEVERAL TENANCY, (Teuura ſeparalis) A plea 
or exception taken to a writ that is laid againſt two per- 
ſons as joint-tenants, who are ſeveral. Bro. 273. 

SEVERALTY, Efates in. He that holds lands or 
tenements in ſeveralty, or is ſole tenant thereof is he that 
holds them in his own right only, without any other 2 
ſon being joined or connected with him in point of in- 

tereſt, during his eſtate therein. Black. Com. 2 F. 1 55 
| | SEVERANCE, 
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ion were added at the ſame fortunate æra for better {e- 


land;” according to the antient doctrine of the Common 


SEVEN-OAKE, Wool key, how veſted in truſtees 


* a# of 
HY — 


nts ' * 
FI | 
, F * 
4 
8 E 2 + 


SEVERANCE, Is the ingling or ſevering of two or | 


more joined in one writ or action. There is a Severance of 
the tenants in an afſiſe, when one or two diſſeiſees appear 
upon the writ, and not the other. Book Intr. 81. A Se- 
verance in debet, where two executors, &c. are plaintiffs, 
and one refuſeth to act or proſecute. Bid. 220.  Seve- 
rance in quare impedit; in attaints, &c. 5 Rep. 97. And 
it lies in real, as well as perfonal, actions; and on writs 
of error. F. N. B. 78. 10 Rep. 135. In writ of error 
if three defendants in the action bring error, and one re- 
leaſes the errors, he may be fummoned and ſevered, and 
then the other two ſhall proceed to reverſe the judgment. 
6 Rep. 26. And if in error where there are ſeveral plain-, 
tiffs, one only appears and aſſigns errors; this is not 
good, without ſummoning and ſevering the reſt. Cro. 
Elz. 893. It has been held, that ſammons and Sever- 
' ance lies in partition; yet he who was ſevered ſhall have 
his part : For partition muſt be made of the whole. Fenk. 
Cent. 211. And in caſe of jointenants of lands, by Se- 
verance the proſecution of the ſuit is ſevered, but not the 
jointure 3 for where one alone recovers afterwards, the 
other may enter into the moiety recovered. 1bid. 40. 
Summons and Severance is uſually before appearance; as 
nonſuit is after appearance. 10 Rep. 134. But accord- 
ing to Hale, there are two ſorts of Severances, one when 
a plaintiff will not appear; and the other when ſeveral 
- plaintiffs appear, but ſome will not proceed and proſe- 
cute. Hard. 317. 3 Nelſ. Abr. 255. If a plaintiff or 
defendant on a writ of Summons and Severance, ſued out 
againſt him by another, doth not come in upon it, judg. 
ment ſhall be had ad proſequendum folum ; and this hath 
been done in B. R. by giving a rule to appear and come 
in. 2 Lill. Abr. 339. See Summons and Severance. 
SEVERANCE OF CORN, The cutting and carry- 
ing it from off the ground: and ſometimes the ſetting out 
the tithes from the reſt of the corn, is called Severance. 2 
Cro. 325. And where executors of tenants for life, &c. dy- 
ing before Severance, ſhall have corn ſown, ſee Emblements. 
SEVERANCE OF JOINTURE, An eſtate in joint- 
tenancy may be ſevered and deſtroyed, by deſtroying any 
of its conſtituent unities. 1. That of time, which reſpects 
only the original commencement of the joint eſtate, can- 
not indeed (being now paſt) be affected by any ſubſequent 
tranſactions. But, 2. The joint-tenant's eſtate may be de- 
ſtroyed, without any alienation, by merely diſuniting their 
Poſſeſſion. For joint- tenants being ſeiſed per my et per tout, 
every thing that tends to narrow that intereſt, ſo that they 
ſhall not be ſeiſed throughout the whole, and throughout 
every part, is a Severance or deſtruction of the jointure. 
By ſtatutes 31 H. 8. c. 1. and 32 H. 8. c. 32. joint- 
tenants either of inheritances or other leſs eſtates, are 
compellable by writ of partition to divide their lands. 3. 
The jointure may be deſtroyed, by deſtroying the unity 
of tit, 4. It may alſo be deſtroyed, by deſtroying the 
unity of intereſt. See Black. Com. 2 V. 185, 6, 7. 
SEVERITY OF PUNISHMENT, It is but reaſon- 
able among crimes of different natures thoſe ſhould be 
moſt ſeverely puniſhed, which are the molt deſtructive 
of the publicdafety and happineſs. See Black. Com. 4 V. 
16. And the Marquis Beccaria's excellent Treatiſe on 
Rewards and Puniſhments : Eſpecially cap. 6, &c. 
SEVERN, à recompence for robberies done on the 
river Severn in Glouceſterſhire, may be had by action of 
debt, according to the ſtatute of Wincheſter, 8 H. 6. None 
ſhall be diſturbed in his paſſage over the Severn ; nor an 
diſorders committed upon the ſaid river. Stat. 9 H. 6, 
and 19 H. 7. Vide Paſſage. 
SEWARD, A Saxon word for him who guards the 
ſea coaſts ; it ſignifies Cuſtos Maris. | 
SEWER, (Sewera, Is a freſh-water trench, or little 
nver, incompaſſed with banks on both ſides, to carry the 
water into the ſea, and thereby preſerve the lands againſt 
inundations, &c, The Kings of England granted Com- 
miſfons of Sewers long before any ſtature was enacted in 
parliament for it; and during the reigns of King Hen. 6. 
Ed. 4. & Hen, 7. ſeveral ſtatutes were made for appoint- 
ing commiſſions of ſervers in all parts of the realm where 
needful ; ſome to indure ten years, ſome fifteen years, and 
others five years, &c. with certain powers to the com- 
miſſionery; which commiſſions, by = 23 Hen. 8. are to 
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be ſettled by the Lord Chancellor, Lord Treaſurer, apd the 
two chief juſtices, or any three of them, whereof the Lord 
Chancellor to be one; and are, to continue ten years, un- 
leſs repealed by a new commiſſion : And by this law, the 
commiſſioners oath is appointed: they are to be qualified 
as to eſtates, by having lands, tenements or hereditaments, 
in fee or for life, worth forty marks per Ann. beſides re- 
priſes (except they are reſident in and free of a corpora- 
tion; and have moveables worth 1001) and if they ex- 
ecute the commiſſion, not being thus qualified or before 
ſworn, they incur a forfeiture of 400. Commiſſioners that 
may lawfully act, have an allowance for their pains of 
4 8. per Diem, and their clerks 25. a day, out of the taxes 
to be laid and levied. 23 H. 8. c. 5. 1 he commiſſioners 
of ſewers have power to make and ordain laws, but not to 
continue in force longer than their commiſſion by this 
ſtatute; and may decree lands to be fold to levy charges 
aſſeſſed, upon non payment, &c. Stat. Ibid. All laws, 
and ordinances of the con-miſſioners, are to remaig- in 
force till repealed, notwithſtanding the determination of 
their commiſſion; and clerks of commiſſioners of ſewers 
are to eſtreat fines and penalties impoſed by the commiſ- 
ſioners yearly into the Exchequer, by 13 Eliz. c. . 
The buſineſs of the commiſſioners of ſewers is io repair 
lea-banks, and walls, ſurvey rivers, publick ſtreams, 
ditches, &c. and make orders for that purpoſe. They 
have authority grounded on the ſtatutes, to inquire of a;F 
nuſances, and offences committed by the ſtopping of ri- 
vers, erecting mills, not repairing of banks and bridges, 
&c. and to tax and aſſeſs all whom it may concern, tor 
the amending of defaults, which tend to the obſtruction 
or hindrance of the free paſſuge of the water through its 
ancient courſes : and they may arrett carts and horſes, 
and take trees, paying a icalonable price for them, for 
reparations z 2 workmen, ballitfs, ſurveyors, and 
other officers, &c. Terms de Ley 541. 4 inſt. 275. Laws 
Sew. 86, 96. They proceed by jury and view, in their 
inquiries into _— and detects of repairs; and the 
jury may amerce for neglects: Alſo the commiſſioners 
may puniſh by fine for contempts, and where officers are 
negligent in their duty; though they may not impriſon 
perſons for diſobedience to their orders. Laws Sew. But 
they cannot intermeddle where there is not a publick pre- 
judice; nor can they make a new river: Upon the ſtatute 
23 Hen. 8. of ſewers, the commiſſioners decreed, that a 
new river ſhould be made out of another large river; 
through the main land for ſeven miles, unto another part 
of the old river, and for that purpoſe they laid a tax of a 
ſum in groſs upon ſeveral.towns : adjudged that the com- 
miſſioners have no power to make a new river, or any new 
invention to caſt out water, &c. for ſuch things are to be 
done in parliament : But they may order an old bank to 
be new made, or alter a fewer upon any inevitable ne- 
ceſſity; and the tax of a ſum in groſs is not warranted 
by their commiſſion, they being to tax every owner or 
poſſeſſor of the lands, according to the quality of their 
lands, rents, and number of acres, and their reſpective 
portions and profiis, whether of palture, fiſhing, &c. 
10 Kep. 141. 


in danger to receive any damage by the waters, and not 
only thoſe whoſe lands are next adjoining ; becauſe the 
rage of the waters may be ſo great, that the land conti- 
guous may not be of the value to make the banks; and 
therefore the ſtat. 6 Hen. 6. c. 6. will have all that arein 


oners having made a rate, according to the quantity and 
uality of the land, &c. may grant warrants tq diſtrain 
he it; or the land may be decreed to be fold to pay the 
rate: But the decrees of commiſſioners of ſewers are to 
be certified into the Chancery, and have the King's aſſent 
to be Wan. and the commiſſioners and their pro- 
ceedings are ſubject to the juriſdiction of the King's 
Bench. 23 Hen. 8. 1 Vent. 67. 8 
There are ſeveral cauſes and conſiderations for which 
perſons may be obliged to repair and maintain ſervers ; as 
frontagers were bound to the repairs of the walls and banks, 
&c. by reaſon of frontage, by 37 Lib. Afiſ. pt. 10 The 
being owner of a bank, wall, or other defence, is a ſuf- 


ficient inducement to impoſe the charge of the repairs 
10 F thereo 


Commitiioners of ſewers are to tax all equally, who are | 


danger to be contributory, 5 Rep. 100. The commiſſi- 
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theteof upon ſuch owner. 1 Hen. . Preſcription and | 
cuſtom are much of the ſame nature, and the Jaw takes 


notice of them in this caſe; but preſcription doth not | 


bind a man to the repairs, except it be ratione tenure, 21 
Ed. 4. 38. 19 Hen. 7. By tenure of land, a perſon may 
be bound to repair a wall, bank, or defence mentioned in 
the ſtatute of ſewers. 12 H. 4. A man may bind him- 
ſelf and his heirs by covenant expreſsly to repair a bank, 
wall, or ſewer, and be good ; yet this ſhall not bind the 
heir after his death, where aſſets are not left from the 
anceſtor, who entered into the covenant. Callis's. 

The uſe of defences may tie a man to the reparation 
thereof; if one and his anceſtors have had the uſe of a 


river by failing up and down the ſame, or have uſed a | 


ferry on or over it, &c. Laws Sew. 57. If no perſon or 
grounds can be known, who ought to make repairs by 
tenure, preſcription, cuſtom or otherwiſe, then the com- 
miſſioners are to tax the level: And by the laws and fta- 
tutts of ſewers, all ſhall be charged, &c. Bid 67, 68. 
Tf it is found before commiſſioners of ſewers, that ſuch 
a perſon ought to repair a bank; and this is removed 
into B. R. the court will not quaſh the inquiſition, or 

rant a new trial, except he repair it; and if afterwards 
be is acquitted, he ſhall be reimburſed. Sid. 78. In caſes 
of ſewers, the court of King's Bench inquires into the 
nature of the fact, before they grant a certiorari to re- 
move orders; that no miſchief may happen by inunda- 
tions in the mean time, which is a diſcretionary execution 
of their power. 1 Salk. 146. | | 

The court commonly hears counſel: on both ſides, 
where orders of commiſſioners of ſewers are removed by | 
certiorari, before ſuch orders are filed; for if good, the 
court will grant a procedendo, which cannot be done after 
they are filed : but now they will file them in any caſe, 
where there is no danger likely to enſue. 1 Salt. 145. 
If commiſſioners of ſewers proceed after a certiorari deli- 
vered out of B. R. attachment will iſſue againſt them, 
and they may be fined. 3 Nelſ. Abr. 218. An order of 
ſewers was made for levying of 9 d. per acre on 1312 
acres, to be paid to the clerk, to be applied towards de- 
fraying of charges in and about the execution of the 
commiſſion; and held to be good, the act does not re- 
quire it ſhould be on the occupiers; and there is an ex- 
preſs power to allow charges. 2 Str. 1127. 10 Co. 139. 

Orders of ſewers being removed by certiorari, the court 
would not file the orders till they had heard the objections 
debated, ſo as to have it in their power to ſend the orders 
back again. 2 Str. 1263. The court held, that a cer- 
tiorari to . up an order made by the commiſſioners, 
for the removal of their own clerk, was of common right, 

and not diſcretionary, as in the caſe of other orders, where 
great inconveniences may follow by inundations in the 
mean time. 1 Str. 609. 

The ſea, creeks, and bays, on the coaſts, are all within 
the ſtatutes of ſewers, in point of extent; but they and 
the ſhores, and the relinquiſhed grounds, are out of the 
commiſſion of ſewers, to be determined thereby: but ports 
and havens, as well as the walls and banks of waters, are 
within the commiſſion of ſewers; and the ſhore and 
grounds left by the ſea, when they are put in gainage and 
made profitable, are then within the power of the com- 
miſſion of ſewers: And though before, the ground left 
by the ſea, is not, as to defence, within the commiſſion 
of ſewers; yet a wall or bank may be thereon raiſed, for 
the ſuccour of the country, although not for any pri- 
vate commodity, the commiſſion of ſewers aiming at the 
general good. Callis's Read. Laws Sew. 31, 32. The 
itat 3 Fac? 1. cap. 14. ordains, That all ditches, banks, 
bridges, ſtreams and watercourſes, within two miles of 
London, falling into the Thames, ſhall be ſubject to the 
commiſſion of ſervers: And the Lord-Mayor, &c. is to 
appoint perſons who have power of commiſſioners of 
ſewers.” 7 Ann. c. 10. Repairs of ſea- banks in Norfolk, 
by order of juſtices of peace as highways. See ſtat. 27 
Eliz. c. 24. Breaking down ſea-banks, whereby lands 
ſhall' be damaged, is felony, by the 6 Geo. 2. cap. 35. 
And perſons removing piles, &c. uſed to prevent inun- 
dations of rivers, ſhall forfeit 207. or be ſent to the 
houſe of correction for ſix months. Stat. 10 Geo. 2. c. 
32. See Black. Com. 3 V. 73. 


See Septuageſima. 


SEXAGESIMA Sunday, the ſixtieth day before Eaſter. | PowePs Hiſt. Wal. 123. 
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 SEXHINDENI, (Sax.) The middle Thawes, values 


at 600 ſhillings. Vide Hindeni Homines. 


SEXT ARY, (Sextarius) Was an ancient | meaſure. 
containing about our pint and a half, (according to our 


Latin dictionary.) The town of | Leiceſter paid among 


other things to the King yearly, twenty- five meaſi 
called Sextaries of honey, as ue read in Domeſday. — 


in CGauſ. 4 Ed. 3. m. 26. we find treſdecem Sextarios vini. 


Et unum Sextarium ſalis apud M ainſlete. Mon. Angl. 
2. par. fol. 849. b. Decem mittas brafii, quatuor Sex. 


tarios avenæ ad prebendam. Idem, 1. par. fol, 136. b. 
where it ſeems to have been uſed for a much greater 


3 A Sextary ef ale contained ſixteen. Lagenas. 
Covell, See Tolſeſter. 

SEXTERT LANDS, (mentioned in the firſt part of 
the Baronage of England, fol. 324.) are lands given to a 
church or religious houle, for maintenance of the Sexten 


or ſacriſtan. Cowell. 


SEXTONS. Pariſn clerks and /extons, are regarded 
by the Common law, as perſons who have freeholds in 
their offices; and therefore, though they may be puniſhed 
yet they cannot be deprived by ecclefiaſtical cenſures, 2 
Roll. Ar. 234. 

SHACKE, Is a cuſtom in Norfolt to have common 
for hogs, from the end of harveſt till ſeed- time, in all 
men's grounds without contradiction. Co. 7 Rep. fol. 5, 
Corbet's caſe. And in that country, To go at ſhacke, is a 
much as to go at large. Cowell. 

SHALLOONS, Under what penalties not to be ex- 
ported from Ireland to any place but England, 10 & 11 
W. 3. c. 10. 

SHARPING-CORN, A cuſtomary gift of corn, 
which at every Chriſtmas, the farmers in ſome parts of 
England give to their ſmith, for Harping their plough 
irons, harrow tines, &c. Blount. 

: ook Is a grove of trees, or a wood, mentioned 
in 1 Juſt. | 

SHAWALDRES, A word unknown to Sommer, who 
could not tell what it was, unleſs Chevaliers, which may 
agree with the ſignification, but not with the ſound of the 
word; for it is more like ſoldiers than chevaliers. Knight. 
anno 1318. According to Cell, the word ſignifies folders. 
— SHEADING, Signifies a riding, tithing, or diviſion 
in the Je of Man, where the whole ifland is divided into 
ſix ſbeadings, in each of which there is a Coroner or chief 
Conſtable appointed by delivery of a rod at the Tinewald 
court, or annual convention. King's Deſcrip. Ile of Man 17. 

SHEARMAN'S CRAFT, Is a craft or occupation 
uſed at. Norwich; the artificers whereof do ſbear wor- 
ſteds, fuſtians, and all woollen cloth. Srat. 19 H. 7. e. 
17. and 22 & 23 Car. 2. 

SHEEP. By an ancient ſtatute, no perſon ſhall keep 
at one time above two thouſand ſheep ; but lambs are not 
to be accounted as ſheep till they are a year old. 25 Hen. 
8. cap. 13. Perſons exporting ſheep ſhall forfeit them, 
and 205. for every ſheep, &c. 12 Car. 2. c. 32. And 
perſons in the counties of Kent and Suſſex, within ten 
miles of the ſea, are to give an account in writing after 
ſheep-ſhearing, of the number of Fleeces to the next of- 
ficer of the cuſtoms, &c. 9 & 10. 3. c. 40. By late 
ſtatutes, perſons driving away, or ſtealing ſbeep, or other 
cattle, or killing them, with an intent to ſteal the car- 
caſes, or any part thereof; and thoſe who aſſiſt any one 
therein, ſhall be adjudged guilty of felony, without be- 
nefit of clergy : and a reward of 10 J. is ordered to be 
paid by ſheriffs to any perſon who ſhall apprehend and 
convict ſuch offenders, &c. Stat. 14 Geo. 2. c. 6. 

15 Geo. 2. c. 34. See Wool. 

SHEEP.- SILVER, A ſervice turned into money, 
which was paid in reſpect that anciently the tenants uſed 
to waſh the lord's ſheep. N. Jones Rep. 280. 

SHEFFIELD, Regulation of the courts baron of 
Sheffield and Eccleſal, in Yorkſhire, 29 Geo. 2. c. 37. 

SHEPWAY, Court of. This is a court held before 
the Lord Warden of the Cingue Ports, a writ of error 
lies from the mayor and jurats of each port, to the Lord 
Warden, in this court of Sbepway, and from thence to 
the King's Bench. Black. Com. 3 V. 79. 

SHERFFEE, So the body of the lordſhip of Car 4 
in South Wales is called, excluding the members of it. 


SHERIFF, 


SHERIFF, SHIRIFF, or -SHIRE-REVE, .(Yice-) 
comes) Sax. Scire geretha, i. e. Pagi vel comitatus præpo- 
fitus, or rather from the Sax. Sqrian, to divide; is the 
chief officer under the King in every ſhire or county, be- 

ing ſo called from the firſt diviſion of the kingdom into 
counties, Camb. Brit. 104. 


1. Of fheriffs generally. 1 55 5 

2. e or exempt from ſerving the office of 
1 of appointing him, and of his oath. 

4. The ſheriff can execute no other office ; how long to con- 
 tinue in office ; and of his juriſdifion. 

5. The ſheriff cannot 40 of bis bailiwick ;' and of his 
. power and duty in appointing an under ſheriff, _ | 


1. Of ſheriffs, generally. | 
It ſeems that anciently the government of the county 
| was by the King lodged in the Earl or Count, who was 
the immediate officer to the crown; and this high office 
was granted by the King at will, ſometimes for lite, 
and afterwards in fee; but when it became too burthen- 
ſome, and could not be commodiouſly executed by a 
perſon of ſo high rank and quality, it was thought ne- 
ceſſary to conſtitute a perſon duly qualified to officiate 
in his room and ſtead ; from hence he is called in Latin 
Vicecomes, and Sheriff from Shire Reeve, i. e. governor of 
the ſhire or county. He is likewiſe conſidered in our 
books as bailiff to the crown; and his county of which 
he hath the care, and in which he is to execute the King's 
writs, is called a bailiwick. Dav. 60. Savil 43. 1 
Roll. Rep. 274. Co. Lit. 168. Vide Pref. to 9 Rep. Cu. 


51. is ſaid by Lord Cote and Dalton, that Earls, by 
reaſon of their high employ ments and attendance upon 
the King, being not able to follow all the buſineſs of the 
county, were delivered of all that burthen, and only en- 
Joyed the honour as they now do, and that labour was 
laid upon the ſheriff; ſo that now the ſheriff doth all the 
King's buſineſs in the county; and the ſheriff, though he 
be (till called Vicecomes, yet all he doth, and all his autho- 
rity, is immediately from and under the King, and not 
from or under the earl; ſo that at this day the ſheriff 
hath all the authority for the adminiſtration and execu- 
tion of juſtice, which the Count or Earl had; the King 
by his letters patent now committing to the Sheriff CH 
diam Com.. 9 Co. 49. Dalt. Sber. 2. 

He is therefore at this day conſidered as an officer of 
great antiquity, truſt and authority, having, as Mr. Dal. 
ton obferves, from the King the cuſtody, keeping, com- 
mand and government (in ſome ſort) of the whole 
county committed to his charge and care; and, accord- 
ing to my Lord Coke, he is ſaid to have triplicem cuſtodi- 


am, viz. Vitæ juſtitiæ, vitæ legis & vite reipublice, &c. 


Vitæ juſtitiæ to ſerve proceſs, and to return indifferent 
juries for the trial of men's lives, liberties, lands and 
goods; vitæ legis to execute proceſs and. make execution, 
which is the life of the law, and vitæ reipublice to keep 
the peace. Co. Lit. 168. Dalt. Sb. 5. 1 

It ſeems that anciently, and before the ſtatute 9g Ed. 
2. Sheriffs were elected by the frecholders of the county, 


as the coroners are at this day, and conſequently that 5 


their offices did not determine by the death of the King. 
2 Inft. 558. 2 Brownl. 282. | 


* ment. 


And though at this day the King hath the ſole appoint- 
ment of ſheriffs, except in counties palatine, and where 
there are jura regalia, yet it hath been adjudged, that the 
office of ſheriff is an entire thing, and that therefore the 
King cannot apportion or divide it, that is, he cannot de- 
termine it in part as for one town or one hundred; neither 
can he abridge the ſheriff of any thing incident ro or be- 
longing to his office. Dav. 60. 4 Co. 33. Milton's 
caſe, Dalt. Sb. 6. Hob. 13. Raym. 363. 

The Lord Mayor and citizens of London have the ſprie. 
valty of London and Middleſex in fee, by charter; and two 
ſeriffs are annually elected by them, for whom they are 
to be anſwerable : If one of theſe ſheriff5 dies, the other 
cannot act till another is made, and there muſt be two 

Sheriffs of London, which is a city and county, though 


| may prick one of them to be ſheriff of every county. Dali. 
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| they make but one ſhersff of the county of "Middleſes * 


they are ſeveral as to plaints, in their reſpective courts. 
3 Rep. 72. Show. Rep. 289. 


2. Who ure qualified 5 from ſerving the office of 
| 5 ſheriff. | 


It is provided by ſeveral acts of parliament, that no 
man ſhall be ſheriff in any county, except he have ſuffi- 
cient lands within the fame county where he ſhall be 
ſheriff; whereof to anſwer the King and his people in 
caſe that any perſon ſhall complain againſt them; and 


that none that is ſteward or bailiff to a great lord ſhall 
be made ſheriff, ꝙ Ed. 2. 2 Ed. 3. c. 4. 4 Ed. 3. c. 


D oor rn He N” | 

It is holden that the King hath an intereſt in every ſub- 
ject, and a right to his ſcrvice, and that no man can be 
exempt from the office of ſheriff but by act of parliament 
or letters patent. Sav. 43. 9 Co. 46. i: 

And on this foundation it was adjudged in Sir Jobn 
Read's caſe, who was made high ſheriff of Hertford/bire, 


at the time he was excommunicated for - non-payment 


of alimony, that an information properly lay againſt 


him for not executing the office; though it was objected 


on his behalf, that the oath and ſacrament injoined by 
act of parliament are neceſſary ' qualifications for all 
ſheriffs, which he was difabled to take by reaſon of the 
excommunication ; but the court held that he yas pu- 
niſhable- for not removing the diſability, it being in his 
power to get himſelf abſolved from the excommunicati- 
on; and that therefore it could be no excuſe. 2 Mod. 
299. Attorney General v. Sir John Read. 

And though in the above caſe it was admitted, that the 
ſubje& was bound to ſerve the King in ſuch capacity as he 
is in at the time of the ſervice commanded, yet it was in- 


ſiſted upon, that he was not obliged to qualify himſelf to 


ſerye in every capacity; and that therefore a 7 for 
debt is not bound nor compellable to be ſheriff, no*more 
than a perſon is bound to purchaſe lands to qualify him- 
ſelf to be either a coroner or juſtice of the peace; and it 
was likewiſe ſaid, that by the ſtat. 3 Jac. 1, c. 4. Every 
recuſant is diſabled; he may conform, but he is not 


bound to it; for if he ſubmits to the penalty, it is as 


much as is required by law. 2 Mad. 301. 8 
Diſſenters are not compellable to ſerve the office of 


ſheriff, the Chamberlain of London and Evans, in the houſe 
of Lords 1766. 


If a man is diſabled by a judgment in law to bear an 
office, he is excuſed ; nam judicium redditur in invitum ; 
for though his fault or neglect was the occaſion of ſuch 
judgment, yet it is a mark ſet upon him by the govern- 
Salk. 168. 4 Med. 273. | 

And as nothing but an invincible neceſſity can exempt 
a perſon from ſerving the office of ſheriff, &c. on this 
foundation a by-law made in London, that no freeman 
choſen ſheriff, &c. ſhall be excuſed unleſs he voluntarily 
{wears he is not worth -10,000/. &c. and if he openly 
refuſes to take the office, then to forfeit the ſum of 400/. 
was adjudged, good. Salk. 142. Carth. 40. 5 Mod. 
438. City of London v. Vanacre. | 


3. Manner of appointing bim, and of his oath. 


The high ſheriff hath his authority given him by two 
patents; by the one the King commits to him the cuſtody 
of the county; by the other the King commands all 
other his ſubjects within that county to be aiding and aſ- 
liſting to him in all things belonging to his office. Dalt. 
Sh. 7. where ſee the form of ſuch patents. 

By the ſtat. 9 Ed. 2. ft. 2. The chancellor, treaſurer 
and judges are to meet craſtino animarum, being the 3d 
of N-vember, every year, in the Exchequer chamber, to 
nominate perſons to be made ſheriffs; and the manor is, 
the lord chancellor, treaſurer and other high officers, be- 
ing of the Privy council, together with the judges of 
both benches and the barons of the Exchequer, being al- 
ſembled in the Exchequer chamber, nominate three per- 
ſons in every county to be preſented to the King, that he 


Sh. 6. 
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Fb. 6. But it may be put off to another day. Cro. Car. | be attorney in any of the King's courts during the time 


13. 595. | | | 
ft the King by his prerogative may make and 
appoint the ſheriffs without this uſual aſſembly, and elec- 
tion or nomination in the Exchequer, as is the daily prac- 
tice at this day upon the death of any ſheriff. Dyer 225. 
Dalt. Sb. 6. : | 
The ſheriffs in every of the ſhires of Wales ſhall be no. 
minated yearly by the lord preſident, council and juſtices 
of Wales, and ſha!l be certified up by them; and after 
appointed and elected by the King as other ſheriffs be, 34 
Hen. 8. cap. 26. Dalt. Sb. 6. a | 382. 
'The ſheriff, before he doth exerciſe any part of his of- 


fice, and before his patent is made out, is to give ſecu- 


rity in the King's Remembrancer's office in the Exche- 

uer, under pain of 100 J. for the payment of his prof- 
ters, and all other profits of the ſheriftwick ; but theſe 
ſecurities are never ſued, unleſs there is a deficiency in 
the ſheriff*s effects. Dalt. Sb. 7. . 

The ſheriff, before he takes upon him the exerciſe of 
his office, mult not only take the oaths of allegiance and 
abjuration injoined to all officers by divers acts of par- 
liament, and all ſherifts, except thoſe of Wales and the 
counties palatine, an oath, appointed by ſtat. 3 Geo. 1. 
c. 15. ſeF. 18. for the due execution of their othice. 

It a perſon refuſed to take upon him the office of ſhe- 
riff, it was uſual to puniſh him in the Star- chamber; and 
he may now be proceeded againſt by information in the 
| *court of King's Bench. Allo if he refuſes to take the 
oaths injoined him, or officiates in the office before he 
- hath thus qualified himſelf, the court, which hath a ge- 

neral ſuperintendency over all officers and miniſters ot 
-Juſtice, will grant an information againſt him; and it 
hath been held, that a refuſal of oaths injoined to be 
taken, amounts to a refuſal of the office. Dalt. Sb. 15. 
Der 167. 3 Lev. 116. Cartb. 3. 

1 * at the entrance into his ſheriffalty, is to go 

td ke Remembrancer's office in the Exchequer, and 


there enter into a recognizance with ſureties, with condi- 


tions for payment of his proffers or accounts: then his at- 
torney, 2 „will write him a note, ſignifying that he is 


that he is in office. Dalt. Sb. 454. 

By the 14 Ed. 3. cap. 7. Confirmed by 23 H. 6. 

8. It is enacted, That ho ſheriff, under. eriß, nor . 
riff's clerk, ſhall tarry or abide in his office above one 
year, upon pain to forfeit two hundred pounds a year as 
ong as he occupieth the office ; and every pardon made 
for ſuch offence or forfeiture ſhall be void; and ſce 42 
EA 3. cup. 94. a 

By the 1 Ric. 2. cap. 11. it is enacted, That none that 
hath been ſheriff of any county a year ſhall be within two 
years next choſen again, or put in the ſame office, if 
there be other ſufficient. Confirmed by 23 H. 6. cap. 8. 

And by the 1 H. 5. cap. 4. it is enacted, That th 
that be bailiffs of ſheriffs one year, ſhall be in no fuck 
office by three years next following, except bailiffs of 
ſheriffs which inherit in their office. 

By the Common law the patents of ſheriffs, like all 
other commiſſions, determined by the death or demiſe of 
the King; but now by the ſtatutes 7 V. & Mar. and 1 
Ann. ſuch commiſſion ſhall remain in full force for the 
{pace of fix months next after ſuch death or demiſe, un- 
leſs ſuperſeded, determined or made void by the next ſuc. 
ceſſſon. Dyer 165. Delt. Sb. 17. Vide 7 Co. 30. 

It hath been held, that the office of ſheriff doth not 
determine by the party's becoming a peer on the death of 
his father, but that he ſtill remains Neriff ad voluntaten 
Regis. Cro. Eliz. 12. Sir Lewis Mordant's caſe. 

By the fourth of H. 4. cap. 5. it is enacted, That every 
ſheriff ſhall be dwelling in proper perſon within bis bail: 
wick for the time he Fall be ſuch officer, and that the 
ſheriff ſhall be ſworn to do the ſame. 

Hence it is clear, that a ſheriff hath no juriſdiction in 
any other county, nor can he do a judicial act, and in 


but it is held that he may do a miniſterial act, as make 
a panel, or return a writ out of his county, unleſs he is 
beyond ſea, Dalt. Sb. 22. 9 H. 4. 1. 

See farther, Plowd. 37. Dalt. Sher. 23. 
A ſheriff may make and deliver the return of a writ 
any where. Wilſon, par. 1. fo. 328. A ſheriff gives out a 


"Choſen ſheriff of ſuch a county, and hath entered a recog- 
nizance; which he muſt deliver to one of the ſix clerks in 
Chancery, to make his patent by; with the writ of aſſiſt- 
ance, and writ of diſcharge to his predeceſſor: And in 
the next place, the new theriff is to go to a maſter in 
Chancery, if he be in London, to take the oaths. Dali. 
i. 

If the ſheriff be not in London, the oath may be taken 
by dedimus poteſtalem, directed to any two juſtices of the 
peace of the ſame county, one to be of the quorum, or to 

any other commiſſioner or commiiſſioners, or before one 
of the judges of aſſize for that county, or one of the maſ- 
ters in Chancery, who, it is ſaid, may as well as the 
judge adminifter ſuch oath without any dedimus. Dali. 
8b. 13, 14. na 4 

It 4% L. ſhall return the commiſſion or 
-writ, and the oaths to be taken when they are not taken, 
this is finable. Dyer 168. Dalt. Sher. 14. 0 

When a ſhtrift 1s choſen, the old ſheriff continues ſhe. 
riff of the county till the new is tworn, which com- 
pletes him in his office: But the office of the old ſheriff 
ceaſes, and is at an end when the writ of diſcharge comes 
to him. 8 | 
4. The ſheriff can execute no other office ; how long to con- 

tinue in office ; and of bis juriſdittion. 


It is holden, that a ſheriff cannot be elected knight of | 
the ſhire for that county of which he is ſheriff. 4 Iuſt. 
48. Lit. R. 326. Sir Simon Dewe's Jour. 38, 436. 

And altho' a ſheriff is by virtue of his office a confer. 
vator of the peace, yet it is enacted by the 1 Mar. ft. 2. 
cap. 8. ſect. 2. that no perſon having the office of theriff 
ot any county ſhall exerciſe the office of juſtice of the 
peace in any county where he ſhall be ſheriff during the 
time he ſhall uſe the office of ſheriff. Dalt. Sb. 27. 

By the 1 Hen. 5. cap. 4. it is enacted, That no under. | 


blank warrant upon a writ which is filled up by an attor- 
ney, this is ill. Id. pay. 2. fo. 47. 


5. The ſheriff cannot diſpoſe of bis bailiwick ; and of bis 
power and duty in appointing an under-ſheriff. 


By the 23 Hen. 6. cap. 10. it is provided, © That no 
ſheriff ſhall let to farm in any manner his county, nor 
any of his bailiwicks, hundreds or wapentakes.” 

In the conſtruction hereof it hath been holden, that 
this is a particular law, and muſt be pleaded, otherwiſe 
the judges cannot take notice of it. 3 Keb. 678. Elis 
v. Nelſon. . | 

It hath been held, that a leaſe thereof, tho? no rent 
was ever received, is within the ſtatute z the intent there- 
of being that ſheriffs ſhould keep their counties in their 


| own hands. 20 H. 7. 13. See Dalt. Sher. 23, 24. 


Plowd. 87. Moor 781. 

By the 3 Geo. 1. . 15. ſect. 10. It ſhall not be 
lawful for any perſon to buy, ſell, let or take to farm, 
the office of under- ſneriff or deputy-ſheriff, ſeal · keeper, 
county-clerk, ſhire-clerk, gaoler, bailiff, or any other 
office pertaining to the office of high-ſheriff, or to con- 
tract for any of the ſaid offices, on forfeiture of 500 /. 
one moiety to his Majeſty, the other to ſuch as {hall fue 
ar, court at Weſtminſter, within two years after the 
offence.” _ 

Provided, that nothing in this act ſhall hinder any high 
ſheriff from conſtituting -an under-ſheriff or deputy ſher- 
iff, as by law he may, nor to hinder the under-ſheriff in 
any caſe of the high-ſheriff*s death, when he acts as high 
ſheriff, from conſtituting a deputy, not to hinder the fe- 
ceipt of, or accounting to the ſheriff, &c. for legal fees. 
See Dalt. 3, 514. Hob. 13. 2 Brownl. 281. 

The high ſheriff may execute the office himſelf, and 
the under-ſheriff hath not, nor ought to have, any eſtate 
or intereſt in the office itſelf ; neither may he do any thing 


ſheriff, ſheriff's clerk, recciver, nor ſheriffs bailiff, ſhall | 


in his own name, but only in the name of _ 7 
| e 


which his perſonal preſence is required, out of his county; 
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| ſheriff: who is anſwerable for him. Dalt. Sher. 3. 
1 cap. 15. ſe. 8. it is enacted, * That 


By the 3 Geo. 1. 21. 8 is et 
if = ſheriff ſhall dic before the expiration of his year, 


or before he be ſuperſeded, the under-ſheriff ſhall never- 


theleſs continue in his office, and execute the ſame in the 
name of the deceaſed, till another: ſheriff be appointed 
and ſworn ; and the under-ſheriff ſhall be anſwerable for 
the execution of the office during ſuch interval, as the 
high-ſheriff would have been; and the ſecurity given by 
the under-ſheriff and his pledges ſhall ſtand a ſecurity to 
the King, and all perſons whatſoever, for the perform- 
ing his office during ſuch interval.” 

he ander-ſheriff before he intermeddle with the of- 
fice, is to be ſworn; this is * rapons by the ſtatute 27 
Elz. cap. 12. and the form of the oath there preſcribed. 
That before this ſtatute the under-ſheriff was never ſworn. 
1 Roll. Rep. 274. per Coke. 

And now 
acted, Thar all under- ſheriffs of any counties in South- 
Britain, except the counties in Wales and county pala- 
tine of Chefter, before they enter upon their offices, ſhall 
take an oarh, appointed by that act, for the execution 
of their office. Vide the Statute. | 

A ſheriff cannot appoint two deputy-ſheriffs extraordi- 
nary. Wilſon, par. 2. fo. 378. - 5 

See farther, 4 New Ar. and 19 Vin. Ar. tit. Sheriff. 
See alſo, Eſcape, Execution, Fieri facias, &c. 

SHERIFF'S COURT IN LONDON. The chief of 
the courts in London are the ſberiff's courts, holden before 
their ſteward or judge. Black. Com. 3 V. 80. Vide 4 Inft. 
274, 8. And fee Courts, | 

SHERIFF'S TOURN. See Tourn or 
Black. Com. 4 J. 270, 404, 417. | | 

SHERIF F ALTY. (vicecomitatus) Is the Heriſf. No, 
or time of a man's being ſheriff. 14 Car. 1. c. 2. 

SHERIFF WICK, The extent of a ſheriff's authority, 
13 Eliz c. 22. 8 

SHERIFF-GELD, A rent formerly paid by the /he- 
riff and it is prayed that the fberiff in his account may 
be diſcharged thereof. Not. Parl. 30 Ed. 3. 

SHERIF F- TOO TH, Seems to be a tenure by the ſer- 
vice of providing entertainment for the ſheriff at his 
county-courts. Ar. 14 Hen. 7. 


Turn, and 


Rot. Plac. in Itin. apud Ceftr 
In Derbyſvire the King's bailiffs anciently. took 64. of 
every bovate of land, in the name of ſberifftootb. = on 
Plac. Parl. 653. And it is faid to be a common tax le- 
vied for the ſheriff's diet. | 

SHEWING, (monſtratio) Is ſpecially ufed to be quit 
of attachment in a court, in plaints ſbeted and not avow- 
ed. Shep. Epitom. 1130. | Vide Monftrans. | 

SHIELD, (/cutum) An inftrument of defence; (from 
the Sax. ſcyldan) to cover, or the Greek owns a ſkin, an- 
ciently ſhields being made with ſkins. 

Ne- TING USE. See Secondary Uſe, and Black. 
. 20. 335. $45 pines» Loom, 
SHILLING, 9 ſcilling, Lat. ſolidus) Among the 
Engliſh Saxons p but for 5d. afterwards it contained 
164d. and often 20 d. In the reign of King Mun 1. 
called the Conqueror, a ſhilling was of the ſame value as 
at this day. Leg: H. 1. Domeſday. x. 
SHILWITE, Eft emenda pro tranſgręſione facla in na- 
tivam i s. Monaſt. Rading. MS. | { 
SHIP-MONEY. Was ah impoſfition charged upon 
the ports, towns, cities, boroughs: and coumtiey' of this 
realm, in the time of King Charles I. by writs commonly 
called ſbip-wyits, under the Great Seal of Exland in ie 
year 1635 and 1636, for the providing and futniſhing 
certain ſhips for the King's ſervice, 8&c. which was de- 
clared to be contrary to the laws and ſtatutes of this realm, 
the petition of right, and —_—_—_— the ſubject, by Stat. 
17 Car, 1. ec. 14. See Black. „ 
SHIP PER, Is a Dutch word ſignifying the maſter of 
a ſhip, mentioned in the Stat. 1 1. cap." 3. We 
be. it for any common ſeaman; and commonly lay ftip- 
_ SHIPPEY IN KENT, Its inhabitants taxable towards 
L r s ferry. 18 Elz. c. 10. 

8 AND SHIPPING. None of the King's ſub- 


the 3 Ges. i, ah, ts. ſe: 19. It is en- 
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Engliſh, on pain of forfeiture, g R. 2. c. 3. But 
merchants 7 — to hire other ſhips, by 6 R. 2. c. 8. 
and 4 H. 7, c. 10: Goods imported or exported out of 
ot to any territories belonging to England in Afra; Africa, 
or America, ſhall be in ſhips belonging to the Engliſß, and 
the maſter and three-fourths of the mariners to be alſo 
Engliſh, upon pain to loſe ſuch goods and the veſſel; &c: 
12 Car. 2. r. 18. A duty of 55. per ton is granted on 
—_— ſhips, one moiety, for the Cheſt at Chatham 
and the ocher for Greenwich apa to relieve decayed 
ſeamen: 1 Fac. 2. c. 18. No owner of a ſhip ſhall be 
liable to anſwer loſs, by reaſon of imbezzleing any gold, 
ſilver, . jewels, &c. taken in or put on board, or for any 
forfeiture incurred, without the priyity or knowledge of 
ſuch owner, further than the value of the ſhip and freight 
due: But other remedies againſt the maſter and ſeamen 
of ſuch ſhips, are not taken away. 5 Geo. 3. c. 15. As 
a maſter or owner of a ſhip may have an action for the 
freight; either the one or the other are anſwerable; where 
goods are damaged in the ſhip. But where there are ſe- 
veral owners, and one diſagrees to the voyage, he ſhall 
not be liable to any action after for a miſcarriage, &c. 
Comberb. 116. See 2 Strange 1251, where the owner, 
and not the freighter, is liable for a loſs of gold ſent by 
the ſhip. See how far owners of ſhips are liable for de- 
fault of the maſters at Common law, Rep. Temp. Hardw. 
per Amnaly, 85, 194. Owners of ſhips are liable for the 
goods on account of the freight, tho* robbed of them, 
and for default of the maſter. Id. 86. An action doth 
not lie ——_— man as owner, but as he hath the benefit 
of the freight; for when there are ſeveral owners, and 
one diſſents from the voyage, he ſhall not be liable after- 
wards for a miſcarriage, &c. Id. 90. Comb. 117. per 
Holt Ch. J. See 2 Strange 816. whete it was held, that 
prima facie the repairer of a ſhip has his election to ſue 
the maſter who employs him, or the owners; but if he 
undertakes it on a ſpecial promiſe from either, the other 
is diſcharged. See Stat. 26 Geo. 2. c. 6. to oblige ſhips . 
more ually to perform quarantine z and for the more 
effectually preventing the plague _ brought from fo- 
reign parts. Ships ballaſt in the Thames, how raiſed, 
and at what prices to be delivered, &c. Fide 6 Geo. 2. 
gy : Ships of War, fee Navy. | 42 2 
By 26 Geo. 2. 6. 19. 8 veſſel either in 
diſtreſs or wrecked, and whether any living creature be on 
board or not, or preventing the eſcape of any perſon that 
endeavours to fave his life, or wounding him, &c. or 
putting out falſe lights to bring any. veſſel into danger, 
are capital felonies.” For aſſiſting ſhips in diftreſs, ſee 
* HIRE, (-omitance, From the Sip. / | 
= » (comitatus, from the Sax. /cyre, to or 
divide) Is well known to be a part or wh of ae 
dom, called alſo county: The old Latin word was ſcyra; 
and ſcyræ, provinciæ indicabantur. Brompt. 659. King 
Alfred firſt divided this land; and his diviſion was in fa- 
trapias, which we now call ſfoires, in centurias, now called 
hundreds, and decemat, which we call tithings. Ls: Al- 
fred. See Brompton 956. and Black. Com. 1 V. 116. 
SHIRE-CLERK, Is he that keeps the county court; 
his office is ſo incident tothe ſheriff, that the King cannot 
grant it. AMittorn's cafe. _ n 
8HIRE-MAN, or .SCYRE-MAN, Was anciently 
judge of the county, by whom trials for land, &c. were 
determined before the * Land. Peramb. p. 442. 
SHIREMO TE, An aſſembly of the county or ſhire 
at the aſtſer, & e. Str $ t, Shire, Tun. „ 
SHOEMAKERS, Are to malte their ſhoes of ſuffi. 
cient leather, or forfeit 36. 4d. 1 Fac. T. c. 3. Jour- 
neymen oe maters, imbezzleing leather, ſhall make fa- 
tisfaction for damage, or be ordered by juſtices ta be 
whipped, &c. Alſo perſons buymg or receiving ſdch 
leather are to make reatonable recompente, to be levied 
by diſtreſs, &c. and ſearch is to be made after the ſame, 
9 Ges. 1. cap, 27. And afl journeymen employed in 
_— boots, ſhoes, flippers, or gloves, — ne- 
lect their buſineſs, by working for any other maſter; be- 
ore they have done the works — may be 
committed tou the houſe of correction for à month, by 13 
Geo. 2. c. 8, Vide Leather; 3 (Eb 
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SHOOTING. Shooting at perſons in any dien 
houſe, or other place, felony without clergy. 9 Geo. 1. 
c. 22. c 
' SHOP, (/hopa) A place where any thing is openly 
fold—— Johannem H. dedifſ. Rogero Smith unam ſhopam 
cum pertin. in, &c. fituat. in le market: place, &c. Dat. 
27 Feb. 9 Edw. 4. 3 

SHOP-BOOKS. Theſe are not allowed of themſelves 
to be given in evidence for the owner z but a ſervant who 

made the entry may have recourſe to them to refreſh his 
memory : And if ſuch ſervant (who was accuſtomed to 
make dach entries) be dead, and his hand be proved, the 
book may be read in evidence. Black. Com. 3 V. 368. 
The degree of credit which ſuch evidence deſerves, muſt 
reſt with a jury. i : 

SHOPLIFTERS, Are thoſe that ſteal private- 
ly out of ſhops; which being to the value of 55s. though 
no perſon be in the ſhop, is felony excluded clergy, by 
the 10 11 V. 3. c. 23. 

SHORLING AND MORLING, Are words to di- 
ſtinguiſh fells of ſheep ; /ſhorling being the fells after the | 
fleeces are ſhorn off the ſheep's back; and morling, the 
fells flead off after- they die or are killed : In ſome parts 

of England they underitand by a ſborling, a ſheep whoſe 
face is ſhorn off; and by a morling, a ſheep that dies. 
Stat. 3 Ed. 4. c. 1. See Morling. i 

SHORTFORD. The ancient cuſtom of the city of 
Exeter is, when the lord of the fee cannot be anſwered 
rent due to him out of his tenement, and no diſtreſs can 
be levied for the ſame; the lord is to come to the tene- 
ment, and there take a ſtone or ſome other dead thing of 
the ſaid tenement, and bring it before the mayor and 
bailiffs ; and thus he muſt do ſeven quarter-days ſucceſ- 
ſively ; and the ſeventh quarter-day, the lord is not 
ſatisfied his rent arrears, then the tenement ſhall be 

hold the ſame a year and a day; 
tion is to be made in the court, 


appearance be made, and th not paid, the lord 
comes again to the court, and prays that, according to 
the cuſtom, the ſaid tenement be adjudged to him in his 
demeſne as of fee, which is done accordingly ; ſo as the 
lord hath from thenceforth the ſaid tenement with the ap- 
- purtenances to him and his heirs: And this cuſtom is 
called ſbortford; being as much as in French to forecloſe 
Izack's Antiq. Exet. 48. | 

SHREWSBURY, Regulations of the drapers there. 
8 Eliz. c. 7. 14 Eliz. c. 12, The ſtreets to be paved, 
&c. 29 Geo. 2. c. 78. SEN 

SHRIVED, or SHRIEVED, (from Sax. ſcrifan) A 
penitent perſon confeſſed by a prieſt, See Conf: or. 
 SHROUD, ſtealing of. If any one in taking u 
dead 1 ſteals the proud, or other apparel, it will be 
felony ; for the property thereof remains in the executor, 
or whoever was at the charge of the funeral. 3 Inf. 
110. 12 Rep. 113. 1 Hal. P. C. 515. 

SHRUBS, deftroying of ſhrubs, trees, roots, plants, 
&c. by 6 Geo. 3. c. 36 & 48. is for the two firſt offences 
liable to pecuniary penalties, and for the third the offen- 
der ſhall be guilty of felony, and liable to tranſportation 
for ſeven years. The ſtealing by night of any trees, or 
of any roots, ſbrubs or plants to the value of 5 f. is by 
ſtatute 6 Geo. 3. c. 36. made felony in the principals, 
aiders and. abettors, and in the purc thereof, know- 
g the ſame to be ſtolen. FS. 85 
\SI ACTION, &c. Is the concluſion of a plea to the 
ion, when the defendant demands judgment if - the 
ntiff ought to have bis action, &c. | 
g and SOM, (Sax.) i. e. & concordia. Spelm. 
Mon. m. 2. p. 130. | 

SICH, (ficbetum and fikettus) Is a little current of wa- 
ter, which is dry in ſummer; a water furrow or gutter. 
Mon. Angl. tom. 2. p. 426. 

SICLUS, Was a fort of current-among the 
old Engliſh, of the value of 2d. We read of it in Egbert 
in Dialogo de Ecclefraſtica inſtitutione, p. 98. SEE] 


A, SICHA, A ditch from the Sax. fic, lacuna. | p 
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sic ALIAS, Another writ like the former; * 
runs, Præcipimus tibi ſicut alias precepim”, &c. 4 Co. 
* 55. See Alias. 8 
IDELINGS, Are meers betwixt or on the ids of 
ridges of arable land. Mon. Ang. tom. 2. p. 275. 
IDESMEN, (rectius ſynodimen) Is uſed for thoſe 
perſons or officers that are yearly choſen in great pariſhes 
in London and other cities, according to cuſtom, to aſliſt 
the church-wardens in their preſentments of ſuch offen- 
ders and offences to the ordinary, as are puniſhable in 
the ſpiritual courts: And they are alſo called guęſtmen. 
They take an oath for doing their duty; and are to pre- 
ſent perſons that do not reſort to church on Sundays, and 
there continue during the whole time of divine ſervice, 
&c. Can. 90. They ſhall not be cited by the ordinary to 
appear but at uſual times, unleſs they have wilfully omit. 
ted for favour, to make preſentment of notorious publick 
crimes, when they may be proceeded againſt for breach of 
oath, as for perjury. Canon 117. Vide Synodales Teftes, 

SI FECERIT TE SECURUM, A ſpecies of origi- 
nal writ, ſo called, from the words of the writ, which 
directs the ſheriff to cauſe the defendant to appear in 
court, without any option given him, provided the plain 
tiff gives the ſheriff ſecurity effectually to proſecute his 
claim. Black. Com. 3 V. 274. 

SIGILLUM, A ſeal for the ſealing of deeds and 
charters, &c. Before the time of William the Congueror, 
the Engliſh did not ſeal with wax, but they uſually made 
a golden croſs on the parchment, and ſometimes an im- 
preſſion on a piece of lead, which hanged to the grant 
with a ſtring of filk ; and this was held a ſufficient confir- 
mation of the grant itſelf, without ſigning, or any yit- 
neſſes. The colour of the wax with which the King's 
grants were ſealed, was uſually green, to ſignify rem in 
perpetuo vigore permanſuram ; and the impreſſion in lay-- 
men's ſeals was, a man on horſeback with a ſword in his 
hand, till the year 1218, and then they began to engrave 
their coats of arms on their ſeals ; only the archbiſhops 
and biſhops, by a decree of Cardinal Otte, who was le- 
gate here in the year 1237, were to have Agillum, puta n- 
men dignitatis, oft, ſen collegii, & etiam Loren proprium 
nomen, . qui dignitatis vel officis perpetui gaudent honore, in- 
ſculptum notis & charatteribus manifeſtis, ficque ſigillum 
authenticum habeatur. Cowell. 


SIGLA, (from the Sax. ſegel) A ſail; mentioned in 
the laws of King Etbelred, cap. 24. * 


SIGN MANUAL, Is where any bill or writing is 


ſigned under the hund of the King, and uſually in order to 
the pale of the King's grants, &c. through the offices 
of the Keepers of Seal. Counterfeiting lign manual 
made treaſon. 1 Mar. ſeſſ. 2. c. 6. ; 
SIGNET, Er.) Is one of the King's ſeals, uſed in 
v his private letters, and all ſuch grants as pals his 
Majeſty's hand by bill ſigned ; which ſeal is always in the 
cuſtody of the King's ſecretaries, and there are four clerks 
of the fignet-office attending them. 2 Inſt. 556. The law 


takes notice of the fign-manual and privy fignet; and it is 


ſaid a ne exeat reg no may be iſſued by commandment un- 
der the privy fignet, as well as. by the King's writ under 
the Great Seal. Wood's Inſt. 457. See Privy Seal, and 
Black. Com. 2 V. 917 þ | 
SIGNIFICAVIT, A writ iſſuing out of the Chancery, 
upon a certificate given by the ordinary of a man's 
ſtanding excommunicate by the ſpace of forty days, for 
the laying him up in priſon till he fubmit himſelf to the 
authority of the church: And it is ſo called, becauſe /y- 
nificavit is an emphatical word in the writ. Keg. Orig. 
There is alſo another writ of this name in the regiſter, 
directed to the juſtices of the bench, commanding them 
to ſtay any ſuit depending between ſuch and ſuch parties, 
by reaſon of an excommudication alledged againſt the 
— — Reg. Orig: 7. And in Fitzberbert a 
writs of Agniſcavit in other caſes ; as /ignificavil 
corporis n c. F. N. B. 62, 66. Stat. 22 & 
23 Car. 2. The common writ 22 is the ſame 
with the writ de excommunicato capiendo. | 
SIGNING of deeds and wills is neceſſary. to make 
them binding; the ſigning a will by the teſtator is an eſſcn- 


tial circumſtance, without which tis not a wilt; for this is 
1. e exprebsly 
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dxpreſsly required by the Stat. 29 Car. 2. c. 3. See Black. 


2 J. zog. | 75 5 
l 818 NN. MANUAI. The ſubſcription of the King at 
the top of ts or letters patent, which firſt paſs by 
bill, &c. Flack, Com. 2 F. 347. By Stat. 1 Mar. ft. 2. 
c. 6. If any perſon ſhall falſely Forge or counterfeit the 
zu- ma privy- ſignet, or privy- ſeal, ſuch offences 
ſhall be deemed high treaſon. 1 

SIGNUM, A croſs prefixed as a ſign of aſſent and 
approbation to a charter or deed, uſed by the Saxons. 
Vide.Seals. - | 

SIGNS: The citizens of London are to hang out /igns 
at their houſes, for the better finding out their reſpectwe 
dwellings, &c. Chart. K. Char. I. 

SILENTIARIUS, Signifies one of the privy coun- 
_ cil; and filentium was formerly taken for conventus pri- 
vatus. Matt. Pariſ. anno 1171. According to Littleton, 
it is an uſher, who ſeeth good rule and ſilence kept in 
court, Litt. Dif. | 

SILK. Certain ſpecies of wrought ſilk prohibited, and 
other wrought filks permitted to be imported, 19 H. 7. c. 
21. Explained by 3 Geo: 3. c. 21. Regulation of the 
trade of filk-chrowing in London, 13 & 14 Car. 2. c. 15. 
8 & 9W. z. c. 36. /. 6. Silk thrown in the gum, 1 . 
S M. c. 5. , 2. Wrought, 2 V. & M. eff. 2. c. 4. / 
3, 4 4. & M. c. 5. J. 2. 9 & 10 W. 3. c. 44. /. 
80. 118 12 V. 3. c. 3. . 1. And raw ſilk, 2 V. & 
M. ſeſſ. 2. c. 4. / 5. And ſilk ferret, or floret, to what 
duties liable, 4 V. &. M. c. 5. .. 2. Thrown ſilk to be 
imported only from Tah, 2 V. & M. ft. 1. c. 9. 1 
An. ſt. 1. c. 27. c. 28. 2 œ 3 An. c. 13. Reſtrictions 
on importing alamodes and luſtrings, 4 & 5 W. S. M. c 
5. J 14. Permiſſion to import fine Italian thrown ſilk, 
56 V. & M. c. 3. Foreign alamodes, &c. to be ſealed 
at the Cuſtom-houſe, 3 V. & M. c. 20. f. 45. 6 7 
W. 3. c. 18. ſ. 28. Alamodes, Sc. not ſeated, for- 
feited, 8 & 9 V. 3. c. 36. 9 & 10 W. 3. c. 43. J. 5. 
A duty per pound weight on imported luſtrings and ala- 
modes, 10 K 3. c. 30. Alamodes and luſtrings to 
be imported only at London, 9 & 10 W. 3. c. 43. Char- 
ter of the luſtring company confirmed, 9 & 10 V. 3. c. 

43. Penalty on officers of King's ſhips importing ſilks, 

9 10W. 3. c. 43. ,. 4. Wearing French alamcdes. 
&c. prohibited, 5 An. c. 20. Foreign ſilks mixed with 
gold and ſilver, forfeited, &c. 6 Ann. c. 19. f. 14, A 
— on printed ſilks, callicoes and ſtuffs, 10 Ann. c. 19. 
ſ. 69. Perſons printing ſilks, &c. at other places than 
their uſual reſidence, to make a particular entry of the 
ſilks before printing, 1 Geo. ft. 2. c. 36. f. 21. Premium 
on filk manufactures exported, 8 Geo. 1. c. 15. The im- 
portation of raw ſilk from the-Streights, (except from 
the Grand Seignior's dominions) reſtrained, 6 Geo. 1. c. 
14. Raw ſilk of China to pay the ſame duty as 1taly, 23 
Geo. 2. c. 9. Raw ſilk of the plantations may be im- 
ported free, 23 Geo. 2. c. 20. Raw ſilk of Perfia, bought 
in Ruſſia, may be imported from any port in Ruffia, 23 
Geo. 2. c. 34. Foreign ſilks and velvets to be ſealed at 
the Cuſtom-houſe, 26 Geo. 2. c. 21, Penalty of import- 


ing foreign ſilk ribbands, laces or girdles, 3, Geo. 3. c. 


21. Act to prohibit the importation of foreign wrought 
ſilks and velvets for a limited time, and for preventin 
unlawful combinations of workmen employed in the ſil 
manufacture, 6 Geo. 3. c. 28. et n 
SILK-THROWE] and THROWSTER, Is a trade 
or myſtery that winds, twiſts, and ſpins or throws ſilk, 
thereby fitting it for uſe : They are incorporated by ſta- 
tute, and mention is made of filk-winders and doublers, * 
which are members of the ſame trade: 14 Car. 2.c. 15. 


have ſerved ſeven years apprenticeſhip to it, on pain of 
forfeiting 405. a month. Stat. ibid. Silk-winders, &c. 
imbezzleing or detaining ſilk, delivered by filk-throwers, 


ſhall pay ſuch damage as a juſtice ſhall order, or not do- 
ing it ſhall be whipt and ſet in the ſtocks; and the re- 


ceivers are to be committed to priſon by a juſtice of peace 
till ſatisfaction is made to the party injured. 20 Car. 2. 
c. 6. 8&g V. z. c. 36. | was Fon 

SILVA-CADUA, Wood under twenty years growth, 
or coppice wood. 45 Ed. 3. c. 3. 5 | 


of the incumbent or patron. 
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SIMILITUDE OF HAND-WRITING. From ts 
reverſal'of Colonel Sidney r attaindet by act of parliament. 
in 1689, it may be collected that the mere ſmilitude of 
band. writing in two papers ſhewn to a jury, without other 
concurrent teſtimony, is no evidence that both were writ- 
ten by the ſame perſon. 2 Hawk: P. C. 431. Black, 
Com. 47. 5 2 9 
- SIMNEL, ( fminellus; vel fimnellus) Is mentioned in 
the afiſe of bread, and is ſtill in uſe, eſpecially in Lent : 
The Engliſh fimnel is punis purior, or the pureſt white 
bread. Stat. 51 H. 3- | ee 

SIMNELL, (/immellus) From the Lat. mila, which 
ſignifies the fineſt part of the flour panis fimilageneus, 
femitell-bread. It is mentioned in ſtat. %%% panis, (and 
is ſtill in uſe, eſpecially in Lent ;) bread made into a ſim- 
nell ſhall weigh two ſhillings leſs than waſtell-bread. Stat: 
51 —4 The Engliſb ſimnell was the pureſt white bread. 
Cowell. 


SIMON, (fmonia, venditio rei ſacre) So called from 
Simon Magus. 


1. Of fimony, generally. 2 | * 
2. What ſhall be deemed ſimomy; and the penalty on this 
offence. | 

3. How far bonds of reſignation ate lawful; and the 
power exerciſed over ſuch bonds by the court of Chancery. 

4. Whether the ordinary is obliged to accept a reſignation 
on ſuch bond; and ſome otjeAions to theſe bonds conſidered. 


1. Of fimony, generally. 


Simony is a corrupt contract for a preſentation to any 


| benefice of the church, for money, gift, or reward: It is 


defined to be, ſludioſa voluntas emendi vel vendendi aliquid 
ſpirituale aut ſpirituali annexum opere ſubſecuto— Alſo 
venditio rei facre ; ſo called from Simon Magus. And 
ſome authors mention ſimony per munus triplex ; as per mu- 
nus @ manu, i. e. by bribery, where money is paid down 
for a benefice ; per munus a lingua, by favour and flattery; 
per munus ab obſequio, i. e. by a ſordid ſubjection to the 
patron, or doing him ſervices : To which has been ad- 
ded, the making of pon without taking any notice 
of expecting a church benefice. . 
It was agreed by all the juſtices, Trin. 8 Far. That if 
the patron'preſent any perſon to a benefice with cure, for 
money, that ſuch preſentation, &c. is void, tho? the pre- 
ſentee were not privy to it; and the ſtatute gives the pre- 
ſentation to the King. Co. 12 Rep. fol. 74. Simony 
may be by compact between ſtrangers, without the privity 
Cro. 1 par. fol. 331; 

Bawderoke's caſe. Hob. Rep. fol. 165. Noy's Rep. fol. 
22. Paſcall's caſe. And 3 Inſt. 153. Some authors men- 
tion ſmoniacum per munus triplex, and tell us of a perſon 
who took off the cap of Groſulan, an archbiſhop of Milan, 
and ſhaking it, told the people, Ie Groſulanus qui eſt ſub 
iſta cappa (& non de alio dico) et ſimoniacus, Sc. per 
munus @ manu, i. e. by bribery, per munus à lingua, 1. e. 


by favour and flattery, 70 munus ab obſequio, i. e. by a 
to 


ſordid ſubjecting himſe Cowell. 


the patron. | 
Simony is generally faid to be the buying or ſelli 


ng 
holy orders, or ſome eccleſiaſtical benefice.” An eccleſiaf 


tical benefice, in the larger ſenſe of it, in which it is 
here uſed, comprehends not only parochial benefices, but 
all eccleſiaſtic | 
offence worthy an 
church, and a door is, to the great ſcandal of religion 
and prejudice of morality, one to perſons by no means 
qualified to diſcharge the du 

it is of the utmoſt conſequence to ſociety that it be pre- 


None ſhall exerciſe the ſilk- throwers trade, but ſuch as | vented. With a view to this, canons were anciently 


n e and promotions. As by this 
learned men are kept out of the 


ties of the ſacred function, 


made, by which a very ſtrict oath was enjoined; and it 
was A with deprivation or diſability, as the caſe 
required. 5 | ERS | 


In 1 Inf. 17. b. 89. a. ſimony is ſpoke of as a thing ſo 
deteſtable in the eye of the Common law, that a plaintiff 
in quare impedit could not, before the ſtatute of Weſtm. 2. 
recover damages for the loſs of his preſentation, it being 
conſidered as a thing of no value; nor could a guardian 

preſent to an advowſon in the right of his heir; 


. 
* 
* . - 
* * 


in ſocage 
becauſe, as he could take nothing for it, he _ not 


* 
* 


M 
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bring it to account. This doctrine is confirmed in 3 1f, 
176. and the book adds, that it. is the more odious to the 
Common law, becaulc it 1s frequently accompanied with 


etjury, for-the preſentee is ſworn to commit no mon. 

n Cro. Ch. 353. Mackaller and Todderick, it is ſaid that 
this has by the law of God and of the land been always 
accounted a great offence. In Hob. 167. Wincomb and 
Pulleſton, it is laid down, that a bond on a ſimoniacal 
contract is againſt Jaw, becauſe ex furpi cauſa, and contre 
bonds mores; nay, that it is as void as an uſurious bond, 
which, if paid by an executor, is a devaſtavit. The ſame 
is held in Co. Car. 425. Byrte and In Cartb. 
252. Bartlett and Vinor, ſuch bonds are ſaid to be void 
as being againſt law, altho they are not ſo declared b | 
the ſtatute. As neither the conſideration of the heinoul- 
neſs of the offence, nor the proviſion made againſt it by 
the Canon or Common law, was ſufficient to put a ſtop to 
this miſchief, it was at length reſtrained under ſevere 
penalties by ſtat. 31 Eliz. cap. 6. 4 New Abr. 465. 


2. What ſhall be _— and the penalty on this 
| offence. | 

By ſtat. 31 Eliz. { 6. heck. 35. it is enacted, That 
if any perſon or perſons, bodies politick or corporate, 
ſhall for any ſum of money, reward, &c. or by reaſon of 
any promiſe, &c. preſent or collate any perſon to an 
benefice, &c. every ſuch preſentation, collation, &c. ſhall 
be utterly void, and it ſhall be lawful for the Queen, her 
heirs and ſucceſſors, to preſent, &c. unto ſuch benefice 
&c. and that every perſon or E bodies politick or 
corporate, that ſhall give or take any ſuch ſum of money, 
&c. or take or make any ſuch promiſe, &c. ſhall forfeit 
the double value of one year's profit of eyery ſuch be- 
nefice, &c. and the perſon ſo corruptly taking, &c. ſuch 
benefice, &c. ſhall be adjudged a diſabled perſon in law 
to enjoy the ſame” — . OTE 

By. 6. it is enacted, That if any perſon ſhall for 
any ſum of money, reward, &c. admit, inſtitute, inſtal, 
induct, inveſt, or place any perſon in or to any benefice, 
&c. ſhall forfeit the double value of one year's profit of. 
every ſuch benefice, &c.“ Vide the ſtatute. 

A donative is not within the words of the ſtatute; yet, 
as a corrupt preſentation thereto is within the miſchief in- 
tended to be thereby remedied, it is within the meaning 
of it. Cro. Car. 331. Bawderick and Mackaller. For the 
ſame reaſon the corrupt promoting to, or obraining of a 
curacy, has been held to be ſimony. Carth. 485. Biſhop 
of St. David's and Lucy. 3 ö 

This offence is more frequently committed when a 
church is void; but it may be committed when it is full. 
If a contract be when a church is full, to give a ſum of 
money for a preſentation to it, when it ſnall become 
void, this is a ſimoniacal contract. 0 
buying when a church is full, with intent to preſent a 
certain perſon, and the preſenting that, perſon when the 
living becomes void, is ſimony. 102. Kitchin v. 
Calvert. Ney 28. Winchcomb v. Pulleſten. So if one 


purchaſe the next avoidance of a church, with intent to | 


preſent his ſon or kinſman, and does preſent the perſon 
intended to be preſented, this is ſimony. Ny 25. Godk. 
390. So the purchaſe of the next avoidance of a church 
when the incumbent is ſick or near dying, with intent to 
preſent a certain perſon, and the preſenting him, is ſimo- 
ny. Winch. 63. Sheldon v. Brett. Ney 25. Hughes 390. 
N . IT 2 
Notwithſtanding the determinations, that if one per- 
ſon purchaſed the next preſentation of a benefice When 
full, with deſign to preſent a certain perſon, and 
did preſent him, it was ſimony, it became a doubt whe- 
ther it was ſo for a clerk himſelf to purchaſe for himſelf 
the next turn in a living? To remove this it was enacted, 
* That if any perſon ſhall for money or profit, in his own 
name, or in the name of any other perſon, procure the 
next preſentation. or collation to any benefice, and be 
Preſented or collated thereto, it ſhall be deemed to all. 
intents and, purpoſes a ſimoniacal contract. 12 An. ft. 
2, cap. 12. par. 2. 
From all theſe authorities it appears, that altho? it be 
lawful, except in the caſes excepted, to purchaſe the next 


1 Brownl. 7. So the 
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of being guilty, at leaſt in foro conſcientiæ, of this offence. 
It is fit it ſhould be ſo, elſe men would be for ever pur- 
chaſing for their ſons and friends, and the almoſt necef. 
ſary.canſequence of ſuch a traffick in livings, would be 


—— 


New Abr. 469. 

It is equally ſimony where the preſentation is by a per- 
fon uſurping the right to preſent, as if it had been by the 
perſon having a good right. 3 Inf. 183. So if a pre- 
ſentation be by one uſurping the right of patronage, and 
pending a quare impedit for removing his clerk, who is 
after removed, the living is fold, this is ſimony, for the 
church was never full of that clerk ; and by this means 
the ſtatute might be cluded, for it would only be getting 
an uſurper to preſent while the living was void, and then 
ſelling it. 3 Lev. 115. Walk. v. Hammerſly, S. C. 2 
Vent. 32. A corrupt contract with the wife of the patron 
is ſimoniacal, altho* the patron is not privy to it. 1 Roll 
Rep. 255. Cro. Fac. 385. If a clerk contracts to give 
money for being preſented to a church, and is after pre- 
ſented gratis; this is ſimony. Lane 103. Kitchin v. 
Calvert. In this caſe the clerk is an unfit perſon, for 
having at that time been capable of intending to buy a 
living corruptly. It alſo implies ſome defect in him, 
for the preſumption is that perſons well qualified will al- 
ways be . and have therefore no need to pur- 
chaſe. ith this agrees Cro. Eliz. 789. where ſimony is 
ſaid to be voluntas ſive deſiderium emendi vel vendendi ſpiri- 
tualia vel ſpiritualibus adbærentia. This offence may be 
by a corrupt contract between ſtrangers, even when nei- 
ther the patron nor incumbent is privy to it ; for if there 
be a corrupt contract, it matters not by whom it is made: 
But in this caſe the preſentee is not fimoniacus, and only 
| Jimoniace promotus. Er Car. 331. Bawderick v. Mack. 
aller. Sid. 329. 3 Lev. 337. Lane iog. Kitchin v. 

Calvert. Ses Lane 73, and 3 Lev. 338. 

If a ſtranger, the church being void, contracts with 
the patron for a grant of the void turn, and preſents a 
clerk not priyy to the contract; yet, although the grant 
being of à choſe in action is void, as the incumbent comes 
in by a ſimoniacal contract, he is not to be conſidered as 
an uſurper, but as one fimoniace 2 Cro. Eliz. 789. 

Baker v. Rogers. So where a father, the church being 
void, contracts with the grantee of the void turn to per- 
mit the grantor to preſent his ſon, and it is done, this is 
a ſimoniacal promotion. Cre. J ac 533. Booth v. Potter. 
So if a father, in conſideration of a clerk's marrying his 
daughter, doth covenant with the father of the clerk, 
to procure for him a preſentation to a certain church 
when it ſhall become void, and he is afterwards thereto 
reſented, it is a ſimoniacal promotion. Cyo. Car. 425. 
irt v. Manning. SH 03 

Theſe three laſt caſes may ſerve to confirm what has 
been obſerved, that in the caſe of fimony, it is unlawful 

for a father to do what may not be done by a ſtranger. 
See Noy 142. Cro. Car, 426. ' Lutw. 343, © 


4% How oat bonds of reſignation are lawful; and the 
Power exerciſed over ſuch bond, by the court of Chancery. 

A bond of reſignation is a bond given by the perſon 
intended to be preſented to a benefice, with condition to 
reſign the ſame; and is ſpecial or general. The condi- 
tion of a ſpecial one is to reſign the benefice in favour of 
ſome certain perſon, as a ſan, kinſman, or friend of the 


| patron, when he ſhall be capable of taking the ſame; by 


à general bond the incumbent is bound to refign on tho 
requeſt of the patron. 4 New An. 40. 

A bond with condition to reſign within three months 
after being requeſted, to the intent that the patron might 
preſent his ſon when he ſhould be capable, was held good; 
and the judgment was affirmed in the Exchequer cham- 
ber; for chat a man may without any colour of ſimony 
bind himſelf for good reaſons, as if he takes a ſecond be- 
nefice, or if he be non · reſident, or that the patron may 
preſent his ſon, to reſign; but if the condition had been 
to let the patron have a leaſe of the glebe or tithes, or to 
pay a ſum of money, it had been ſimoniacal. Cro. Jac. 
248. Jones v. Lawrence. The doctrine laid down in 
Jones and Lawrence, which was in the caſe of a ſpecial 
bond, was not many years after extended to that of 5 


gener 


avoidance when a church is full, there is great danger | 


4 


the filling the church with very improper perſons, 4 


neral bond, and the judgment in this laſt was alſo af- 
Frmed in the Exchequer — Cro. Car. 180. Bab- 
noton v. Wood. + - x 
be authority of thoſe two caſes 2 been repeated- 
ly recogniſed, at len h it was conſide 1 as a point ſet- 
tled, that a general bond of reſignation is good, and the 
court refuſed to let the validity of it be called in queſtion. 
Str. 227. Peele v. Counteſs of Carlifle. So in a late caſe, 
Mr. Serjeant Draper being about to _ againſt the va- 
lidity of ſuch a bond, he was ſtopped by the court. MS. 
Rep. Trin. 27 Geo. 2. Wyndham v. Bower. If a bond 
of reſignation, which ought only to be made uſe of to keep 
the incumbent to reſidence or good behaviour, be made 
an improper uſe of, the court of Chancery will interpoſe. 
Chan. Prec. 513. 2 Chan. Rep. 399. A perpetual in- 
junction was granted againſt ſuch a bond, becauſe it ap- 
peared on hearing the cauſe, that the om had made uſe 
of it to prevent the incumbent from ing his tithes, 
1 Vern. 411. Durſton v. Sands. , IN 

A bill being brought to be relieved againſt a judgment 
obtained on a bond to reſign upon requeſt, it appeared to 
have been offered to the incumbent, that if he would 
give 7001. he ſhould not be ſued upon it. Satisfaction 
was ordered to be entered upon the judgment, and a per- 
petual injunction was een A new bond of reſigna- 
tion in penalty of 200 l. a much leſs ſum was indeed de- 
creed; but no action was to be brought on it without 
leave of the court: And the Lord Keeper ſaid he did not 
know that ſuch bonds were uſed before the ſtatute; that 
they had been ſince allowed only to preſerve the benefice 
for the patron himſelf, or ſome child or friend of his, or 
to prevent non-reſidence or a vicious courſe of life in an 
incumbent; and that though a bond be to reſign general - 
5 he would not allow it to be put in ſuit, unleſs ſome 
uch reaſon was ſhewn for requiring a reſignation, be- 
cauſe a door would be thereby opened for ſimony. Eg. 
Caſes Abr. 86. Hilliard v. Stapleton. 

On a bill to be relieved againſt a judgment on ſuch a 
bond, the defendant proved miſbehaviour, and it was for 
that reaſon diſmiſſed, Eq, Caſes Ar. 228. Hodgſon v. 
Thornton. So a bond to reſign on requeſt ſhall not be 
made uſe of to turn out the incumbent, unleſs there be 
non-reſidence or groſs miſbehaviour ; and if any other uſe 
be made of it, the court will grant an injunction. Chan. 
Prec. 513. Hawkins v. Turner. From ſome of theſe 
caſes, and particularly the laſt, which was. Paſch. 5 Geo. 
there is reaſon to conclude that general bonds of reſigna- 
tion were not then held good in equity: But later deter- 
minations ſnew that they now are. A bond to reſign ge- 
nerally has been often held good in the court of Chancery. 
Str. 227. Peele v. Counteſs of Carliſle. 

An injunction has been granted where an ill uſe has 
deen made of the bond, i. e. * an annuity from 
the incumbent, for the uſe of the nephew, for whom the 
living was intended. Str. 534- | 


4. Whether the ordinary is obliged to accept a refigna- 
2 ſuch bond; and ſome objections to theſe bonds conſi- 


However it may be now ſettled, that ſuch bonds are 
good both in law and equity; a queſtion has ariſen, and 
is not perhaps ſettled by judicial determinations, whether 
the ordinary is obliged to accept a reſignation on ſuch a 
bond?” Tis ſaid it's in the power of the ordinary to diſ- 
courage the uſe of ſuch bonds, for he may refuſe to ac- 
cept a reſignation made by conſtraint of one of them. 
W atſ. Com. Inc. 24. „ | ST | 

The biſhop refuſed to . reſignation on ſuch a 
bond, and ordered the incumbent to continue to ſerve 
the cure, declaring that he would never countenance ſuch 
2 practices. 2 — Rep. 398. — v. Sands. 

ordinary is not obliged to accept a reſignation on 
ſuch a head, unleſs d be pr pv to turn the in- 
cumbent out of the benefice. Chan. Prec. 513. Hawkins 
v. Turner. A nere . ; | 

In a late caſe a grant was to a clerk of the two firſt of 
three livings which ſhould. fall, 2 he was capable 
when they did fall of holding t 


the clerk tendered a reſignation of another bencfice to the 


em. In order to make 
himſelf capable of taking one of theſe benefices, Griffith 


| SIM 
; ordinaty, but he refuſed. to accept ir. One of the quel: 
tions made in this caſe was, whether the ordinary was 
obliged to accept this reſignation ? It was inſiſted by Mr. 
Henley on one fide, that no cafe could be adduced to 


reſignation of a benefice. Mr. Attorney Murray, who 
was on the other ſide, contented himſelf, as to this objec- 
tion, with ſaying, that the plaineſt points having ſcarce 
ever been called in queſtion are ſupported by the feweſt 
authorities. No decree was made as to this point; but 
Lord Hardwicke intimated it once or twice ſo ſtrongly to 
be his opinion, that the ordinary ought to have accepted 
the reſignation, that he did afterwards accept it. What 
fell from theſe great men on this occaſion, is enough to 
render the doctrine of the two laſt caſes ſuſpicious : For 
if theſe are law, ſome notice would undoubtedly have been 
taken of them, This was not indeed in the caſe of a re- 
ſignation bond; but it was perhaps a ſtronger caſe; for 
if the ordinary cannot refuſe, where, as here, a clerk would 
reſign merely to take another benefice, it would be ſtrange 
to hold he may refuſe a reſignation made at the requeſt 
of a patron, in conſequence of an agreement with him, 
which it has been again and again determined both at 
law and in equity, he has a right to make. Marguis of 
Rockingham v. Griffith, Eaſter term, 27 Geo. 2. 

Whatever doubt may till remain, as to the ordinary's 
being * to accept a reſignation on ſuch a bond, 
theſe two things have, as will preſently appear, been de- 
termined; that the patron cannot preſent again till he 
has accepted it; and that whether he does or not, the ob- 
ligor is liable to the penalty ef the bond, if he undertakes 
as is uſually done for the acceptance of the ordinary. 4 
New Abr. 4) 3. If a preſentation be made before the bi- 
ep accepts the reſignation of the laſt incumbent, it is 
void. Caſes in the time of Queen Ann 276. Reih v. 
Adams. Ney 147. Cre. ac. 198. If the obligor binds 
himſelf to reſign a benefice, it is upon him to procure 
the ordinary's acceptance of his reſignation. Lutw. 693. 
Studholme v. Norriſon. 3 

To an action upon a bond, with condition ſo to reſign 
on requeſt that the patron may preſent again, it was 
pleaded that the ordinary would not accept the defendant's 
reſignation. On a demurrer this plea was held bad; and 
per cur, it ſnould have been averred that the ordinary 
accepted the reſignation, for his acceptance being, as is 
laid down, Cro. Fac. 198. neceſſary to complete the re- 
ſignation, it was the duty of the obligor, who undertook 
to reſign, to procure this. So if one undertakes to en- 
feoff another, he undertakes to make livery as incident 
thereto. The biſhop as to the obligee is a ſtranger, and 
if an obligor undertakes for the act of a ſtranger, he is 
at his peril, as is held 1 Saund. 215. to procure it. MS. 
Report Hilar. 28 Geo. 2. Heſcot. v. Gray. 

he reſult of the whole is, that bonds of reſignation 
are good in law, and that equity will reſtrain all improper 
uſe of them. It is not always true, but is ſo much often- 
er than ſuperficial and haſty thinkers 3 that the 
law, and particularly that part of it which is deduced 
from judicial determinations, is founded in ſolid reaſon; 
and it may perhaps be ſhewn that it is ſo in the preſent 
caſe. The attempting this will at leaſt be excuſable, be- 
cauſe ſome great and good men have 8 their diſ- 
like of theſe bonds. 4 New Abr. 473. which vide. 
The principal of the particular objections is, that which 
is reported to have fallen from Holt Ch. J. Comb. 394. 
that is, that a reſignation bond comes ag near ſimony as 
poſſible; it being eaſy to procure a round ſum of money 
thereby. By making the penalty of the bond adequate 
to the value of the benefice, and agreeing privately that 
the money ſhall be paid, it would without doubt be an 
oblique way of ſelling it, and more than come near, for 
it would be downright ſimony. If there was no other 
way, or not as eaſy a one, to do the ſame thing, this 
objection would be inſurmountable ; but if there is, it 
can never be of much importance to ſtop this up. The 
ſame clerk, whoſe conſcience would allow him to do 
this, might, as well advance the money agreed upon at 
firſt, or, if that did not ſuit him, give an abſolute bond 
to pay the money at a future day. As the ſame crime 


what 


| might ſtill be committed, and with as much ſecrecy, 
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ſhew that the ordinary can arbitrarily refuſe to accept a 
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end would it anſwer to 2 ſuch bonds, 

which, as is allowed by all, made be may uſe of by a 
parron to puniſh ne of duty or immoral conduct in 
the incumbent, and for other good purpoſes. 4 New 


Al. 473, 474. when the patron takes a 


what good 


Another objection is, that, takes 
general bond of reſignation, it is only a preſentation dur- 
ing pleaſure. Be it fo, and ſuppoſe, which is the ut- 
moſt that can be ſuppoſed, that it is not taken with a 
defign to awe the incumbent into great care in the dif- 
charge of his duty, but to let ſome friend or relation af 
terwards into the benefice. It by no means neceſſarily 
follows that the church, which is the grand thing to be 
goarded againft, will cherefore be filled with an unfir 
rfon. if the ſucceſſor, which may be the cafe, is bet- 
des for the office, the intereſt of religion will be 
advanced by the reg If he be not ſo well qualifi- 
ed, it is a misfortune; but it is ſuch a one as, in the 
preſent circumſtances of things, cannot be entirely pre- 
vented. While the right of patronage, or while human 
nature continues as it 1s, there will be miſtakes in judg- 
ment, and patrons will be induced by partiality to judge 
too well of the abilities of a relation or friend; bur it 
makes no difference, whether either of theſe happens 
when the henefice is at firſt void, or at. any given time 
after; or if there be any, it is in favour of the practice, 
for the miſchief for fo long at leaſt as the firſt incumbent 
holds the living, is thereby poſtponed. 4 New Abr. 474. 
For more learning on this ſubject, ſee 19 Vin. Ar. & 4 
New Abr. tit. Simom, and Black. Com. 1 V. 389, 393. 
„„ Hos ed 
: SIMPLE CONTRACT „debt Ly. Debts by fimple- 
contra, are ſuch, where tlie contract upon which the 
obligation ariſes, is neither aſcertained by matter of re- 
cond. nor yet by deed or ſpecial inſtrument, but by mere 
oral evidence, the moſt ſimple of any; or by notes unſeal- 
ed, which are capable of a more eaſy proof, and (therefore 
only) better, than a verbal promiſe. Black: Com. 2 V. 465; 
SIMPLE-LARCENY, The ene taking and car- 
ing away of the perſonal goods of another. Black. 
221 ow . the ſubject is fully, methodi- 
cally and learnedly treated: and fee alſo, Larceny. 
SIMPLEX, Signifies fimple, or ſingle; as Charta 
ſimplex is a deed poll or ſingle deed. © © 
* SIMPLEX BENEFICIUM, A minor dignity in a 
cathedral or collegiate church, or any other eccleſiaſtical 
benefice oppoſed to a cure of ſouls; and which therefore 
is conſiſtent with any parochial cure, without comin 
under the name of pluralities. | 75 
- SIMPLEX JUSTICIARIUS, This ſtyle was anci- 
ently uſed for any puiſne judge, that was not chief in any 
court; and there is a writ in the Regiſter, beginning thus: 
I John Wood, a fimple judge of the court of Common 
Pleas, &c. Fed: 32 
_  $SIMUL, CUM, Are words uſed in indictments, and 
declarations of treſpaſs againſt ſeveral perſons, where 
ſome of them are known, and others not known: As 
the plaintiff declares againſt A. B. the defendant mul 
eum C. D. E. F. and divers others unknown, for that they 
committed fuch a treſpaſs, &c. 2 Lill. Br. 469. If a 
writ is generally againſt two or mare perſons, the plain- 
tiff may declare againſt one of them with a mul cum; but 
if a man bring an original writ againſt one only, and de- 
elares with a mul cum, he abates his own writ. Comber 260. 
-SINE ASSENSU CAPITALI, A writ that lies where 
a biſhop_ dean, prebendary, or maſter of an hoſpital 
aliens the lands holden in right of his biſhoprick, deanry, 
houſe, &c. without the aſſent of the ehaprer or fraterni- 
ty ; in which caſe, his ſucceffor ſhall have this writ. 
F. N. B. 195. And if a biſhop or prebendary be dif 
ſeiſed, and afterwards he releaſenh'ed'ths diſſeiſor; this ts 
an alienation, upon which may be brought a writ De fine 
| +: ap pope But the fucceſſor may enter upon the dif- 
eiſor, if he doth not die ſeiſed, notwithſtanding the re- 
leaſe of his predeceſſor; for by the releaſe, no more paſſ- 
eth than he may rightfully releaſe. New Nat. Br. 432. 
A perſon may have this writ 
ſeveral predeceſſors, &c. 5 


SINE- CORE, Is where a rector of a pariſh hath 2 
that the rector is not obliged either to do duty or reſidence. 


of lands upon demiſes of- 
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Degg's Parſ. Counc. 195; And when a church is fall 
down, a ke pariſh becomes deſtitute of — 
it is ſaid to be a ſine cure. Wood's Inſt. 133. See Black 
Com. 1 V. 386. G N ; 

SINE DIE, i. e. Without day: before the act for 
turning the law into Engliſh, when judgment was given 
againſt the plaintiff in an action, he was ſaid to be in mi. 
ſericordia pro falſa clamore ſus; and for the defendant, ea: 
— and the defendant was diſcharged, &c. 2 

220. | 

SINGLE-BOND, Simplex obhigatio. A deed w 
the obligor obliges himſelf, his heirs, executors, and ny 
miniſtrators, to pay a certain ſum of money to another 
at a day appointed. Black. Com. 2 F. 340. 

SI NON OMNES, Is a writ on affociation of juſti 
by which if all in commiſſion cannot meet at the day af. 
ſigned, it is allowed that two or more of them may finiſh 
the buſineſs. Reg. Orig. 202. F. N. B. 185. And after 
the writ of aſſociation, it is uſual to make out a writ 
of Si non omnes, directed to the firſt juſtices, and alſo to 
thoſe who are ſo aſſociated to them, which reciting the 
purport of the two former commiſſions, commands the 
juſtices, that if all of them cannot conveniently be 
ſent, ſuch a number of them may proceed, &c. F. N. . 
111. 

SIN KING- FUND, Is a proviſion made by parliz. 
ment, conſiſting of furpluſages of other funds, appropri. 
ated for paying the publick debts of the nation : And 
many late ſtatutes have been made for applying the grow. 
ing produce thereof: alſo money is often borrowed on 
the credit of the finking-fund, uſually one million a year 
towards raifing ſupplies for publick fervice. See the {- 
veral ſtatutes concerning the funds. 

The finking fund is the laſt reſort of the nation; its 
only domeſtic reſource, on which muſt chiefly depend all 
the hopes we can entertain of ever diſcharging or mode- 
rating our incumbrances. And therefore the prudent ap- 
plication of the large ſums, now arifing from this fund, 
is a point of the utmoſt importance, and well worthy the 
ſerious attention of parliament z which was thereby en- 
bled, in the year 1763, to reduce above two millions 
ſterling of the public debt. Black. Com. 1 V. 329, 330. 
which vids. leck | | 

. SIPESSOCNA, Was what we now call a hundred, 

SI RECOGNOSCANT'), A writ that, according to 
the old books, lies for a creditor againſt his debtor, who 
before the ſheriff in the county- court hath acknowledged 
to owe his creditor ſuch a ſum received of him: The form 
of _ _ is this: Nex vicecom. S. Salutem. Pre- 
cip. tibi quod fi A. B. recognoſcar ſe debere C. D. Quing; 
lib. fine ulteriori dilations tunc ipſum diſtringas ad pradill. 
debitam eidem C. fine dilatione reddendum. I eſte, &c. Old 
Nat. Br. 68. 3; 1% r, 

SITE of a meſſuage or manor houſe, &c. See Scite. 

SITHCUNDMAN, (Sax.) Such a man as had the 
office to lead the men of a town or pariſh. ' Leg. Ie, 
cap. 56. Dagdals ſays that in Warwickfbire the hundreds 
were formerly called Sitheſoca, and that Sithſocundman 
and Sithcundmasn was the chief officer within ſuch a diviſion, 
i. e. The high conſtable of the hundred. — 

SITHESOCA, A Sauen word for franchiſe or liberty, 
a hundred. Nor. Park 16 f.. 

SIX CLERKS IN CHANCERY. Theſe are officers 
in Chancery of antient continuance, and they were here- 
tofore ſpiritual perſons, as may appear hy the Stat. 14& 
15 H. 8. They are principally concerned in matters 
equity; and — alkproceedings by bill and 
anſwer; and alſo iſſue ſome patents that paſs the grcat 
ſeal, as ons of men for chancemedley, patents for 
am rs, ſheriffs patents, and ſome rs: And all 
theſe matters are tranſacted by their und 


or 
others by them — td, - They likewiſe Ggn all office 
copies- in — — and alſo certificates, 
and attend upon the court in term, by two at a time, at 
Weſtminftey, and there read the Rog 5 bolh 
he buſineſs of the office is done by t runder: elerks, 
each of whicly has a feat in the office (in Chancery-La#) 


8 and whereof every ſix- cler has à certain number 
car under him endowed and charged with the cure; ſo 


vel 


about ten, beſides two waiting clerks in each Sn 


on exporter's oath that hides are marked, 10 Ann. c. 26. 


s L 0 


all which are accountable to their reſpective ſix clerks for 
the buſineſs they tranſact. Harriſon's Chan. Pract. 1 V. 
q 26, 43 4£ = : 
SIXIIND. Were ſervants of the ſame nature with 
rod-knights, viz. Bound to attend their lord wherever he 


went; but they were accounted among the Enyliſh Saxons | 


as freemen, becauſe they had lands in fee, ſubſect only to 
ſuch tenure. - Leg. Ine. cap. 26. See Hindeni. 

SIZEL, Is where pieces of money are cut out from 
the flat bars of filver, after drawn through a mill, into 
the reſpective fizes or dimenſions of the money to be 
made; the reſidue is called by this name, and is melted 
down again. Lownd's Ef. upon coin, pag. 96. 

SKARKALLA, Seems to be an engine for catching 
of 'fiſh : It was efpecially given in charge by the juſtices, 
that all juries ſhould inquire de hiis qui piſcantur cum Kid- 
dellis & Skarkallis, 2 Inf. 38. Wn 

SKERDA, A ſcar or wound. Si offa extrabuntur a 
capite & ſkerda magna levetur, &c. Bract. lib. 3. | 

SKERRIES, (ifland or rock.) Patent granted to 
William French, Eſq, for a light-houſe there, confirmed, 
9 Geo. 2. c. 36. | 
- SKINNERS. None ſhall retain any ſervant, Journey- 
man, &c. to work in the trade of a ſtinner, unleſs he 
himſelf hath ſerved ſeven years as an apprentice in the 
tame trade, in pain to forfeit double the value of his 
ware wrought. Stat. 3 Fac. 1. cap. 9. 

SKINS. None ſhall take the wool from any ſheep- 
ſkin or lamb-ſkin, unleſs he make leather or parchment 
of it, &c. 5 El. c. 22. ,. 1. None ſhall buy ſkins but 
to make leather or parchment, &c. 5 El. c. 22. 1 1. Ex- 
portation of ſkins and leather prohibited, 5 El. c. 2. /. 
2.. Of fheep-ſkins tawed itted, 8 El. c. 14. None 
but artizans ſkinners ſhaft drefs or export black coney- 
ſkins, 3 Fac. x. c. 9. Merchants ſhall not buy coney. 
ſkins or morkins in ſmall quantities, 3 Fac. I. c. 9. Duty 
on ſkins imported, 9 Aun. c. 11. / 1: Drawback of two- 
thirds on exportation 
duty on ſkins imported, ro Am. c. 26. . 1: Drawback 

SKYVINAGE, Is uſed for the precincts of Calais. 
Stat. 27 H. 6. cap. 2. RIVER | 48 

SLADE, (Sax. Sled.) A long narrow piece or flip of 
ground. Parech. Autiq. 465. © 3 
- SLANDER, Is the defaming of a man in his reputa- 


tion, profeſſion, or livelihood; which is actionable, &e. 
See Ackion of the Caſe for Words, and Probibition, and 


Black. Com. 3 V. 123. 2s 
be a villein here, but not a fave. 2 Salk. 666, 


As to ſlavery, as Blackſtone obſerves, it is now laid 


down (Salt. 666.) that a ſlave or negro, the inſtant he 
lands in England, becomes a freeman; that is, the law 
will protect him in the enjoyment of his perfon and his 
property; yet, with regard to any right which the maſter 
may have acquired to the perpetual ſervice of Jobn or 
Thomas, this will remain exactly in the ſame ſtate as be- 
fore; for this is no more than the fame ftate of fubjection 


for life, which every apprentice ſubmits to for the ſpace 


term. Black. 


of ſeven years, or ſometimes for a l 
Com. 1 V. 424, 425. From this doctrine it evident 
follows, that the maſter may maintain an action again 
any one, who, after notice, retains or harbours, or de- 


tains from his maſter's ſervice; a negro, &c. againſt the 


will of the-maſter : and this, whether the negro be or be 
not bapriſed, which does not in any manner alter the 
caſe. As to ſlavery, ſee the ſubject learnedly treated in 
Black. Com 1 V. 423, 4. and Monteſg = 'of Laws, 
L. xv. and of the ſlavery of negroes. Id. c. 93). 
SLEDGE. A ſledge or trurdle is generally allowed 
to draw offenders guilty of high treafon to the gallows, 
to preſerve them from the extreme torture of being 
dragged on the ground or pavement. 1 Hal. P. C. 82. 
- SLIPPA, A ſtirrup; and there is a tenure of land by 
— the” King's Rirrip, ir Cumbridęeſbirr. Cart. 5 


7 | 
SLOUGH-SILVER, A rent paid tothe caſtle of Vig- 


» 9 Ann. c. 11. / 2 Additional 
. 
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SLUICE, (Exciaſa) Is, a frame to keep or let water 


— 


out of a gtound. By ſtat. 1 Geo. 2. c. 19. to deſtroy any 
Auice br lock on any navigable river, is made felony, to 
be puniſhed with tranſportation for feven years. 
ACKA, A ſmack, or ſmall light veſſel. Cowe!. 
SMALL DEBTS, Courts for. In London, and other 
trading and populous diſtricts, courts are eſtabliſhed for 
recovery of ſmall debts in a ſummary way, called courts 


of conſcience, See Cour ts, and Black. Com. 3 V. 81. 4 


V. 434: 3 | 25 
SMALT, (Ital. Snalto) Is that of which painters 

make their blue colouring z mentioned in the Stat. 21 

Fac I. . 3. by | | 

SMOAK.-F ARTHINGS, The pentecoſtals or cuſto- 

mary oblations offered by the diſperſed inhabitants within 

a dioceſe, when they made their proceſſion to the mother 


| cathedral church, came by degrees into a ſtanding annual 


rent, called Smoak farthings. Cowell. | 
SMOKE-SILVER. Lands were holden in ſome 
. by the payment of the ſum of Cd. yearly to the 
eriff, called Smoke. Silver. Pat. 4 Ed. 6. Smoke filver 
and ſmoke-penny are to be paid to the miniſters of divers 
pariſhes, as a modus in lieu of tithe- wood: And in ſome 
manors, formerly belonging to religious houſes, there is 
ſtill paid as appendant to the ſaid manors, .the ancient 
Peter Pence, by the name of Smoke-money. Twiſd. Hiſt. 
Vindicat. 77. The Biſhop of Lincoln, anno 1444, iſſued 
out his commiſſion Ad levandum le Smoke-Far- 
things, &c. : 
SMUGGLERS, Are thoſe perſons that conceal prohi- 
bited goods, and defraud the King of his cuſtoms on the 
ſea-coaſts, by running of goods and merchandize. Stat. 
8 Gy 1. c. 18. See Cuſtoms, and Black. Com. 1 V. 317. 
4 J. 155. | 
SN OT TERING-SILVER. There was a cuſtom in 
the village of FYylgh, that all the ſervile tenants ſhould 
pay for their tenements a ſmall duty called Snottering Sil- 
er, to the abbot of Colcheſter. Placit. 18 Edw. 74.1 
 SNUFF or SNUSH, Mixing and colouring it with 
daker, umber, or fuſtick, yellow ebony, tobacco duſt, ſand, 
&c. incurs a penalty of 3 for eve 3 
Star. 1 Geo. 1. cap. 46. The penalties ulterating to- 
bacco, extended to ſnuff, 5 Geo. 1. cap. 11. A duty is 
granted of 2s. 6d. a pound on ſnuff imported from the 


| Spaniſh Weſt- Indies; and 5 4. for what is brought from 


1 and Portugal, &c. except France, by the Stat. 12 
ed. 1. c. 26. Fey | 
© SOC, (Sax.) Sighifies power, or liberty to miniſter 


| | juſtice and execute laws; alſo the circuit or territory 
SLAVES. There are no faves in England; one may 


wherein ſuch power is exerciſed : Whence our law Latin 
word ſoca is ufed for a ſeigniory or lordſhip enfranchiſed 
by the King, with the liberty of holding or keeping a 
court of his ſockmen : And this kind of liberty continues 
in divers parts of England to this day, and is known by 
the names of ſoke and /oken, Bract. lib. 3. Lamb—Nul- 
lus ſockman habeat impune peccandi; i. e. None hath li- 
berty of finning without puniſhment. Leg. H. 1. 
SOCAGE, or SOCCAGE, (Socagium, from the French 
Soc, that is vomer, a coulter or plough-ſhare) Is a tenure 
of lands by or for certain inferior ſervices of huſband 
to be performed to the lord of the fee. Skene de verbor. 
feenif. fays, Socage is a tenure of lands, when a man is 
infeoffed freely, without any ſervice, ward, relief or 


petit” ſerjeanty, &c. 
| cage, otherwiſe called villenage. And according to 
| Brafton, Socagium liberum eſt; ubi fit  ſervitium in, dena- 
ri Dominis capitalibus, & nibil inde" omnino datur ad ſcu- 
tum et ſervitium Regis. This free ſocage is alſo called 

common ſocage. Stat. 37 H. 8. cap. 20. Other diviſions 
| there are in our books, viz. Brafon, Ib. 2. cap. 8. num. 
3. Old Nat. Brev. fol. 94. and others. But by the fta- 
trite 12 Car. 2. cap. 24. all tenures ſhall be adjudged and 
taken to be turned into free and common ſocage. See 
Kennet”. Gloſſary in Socage. This was a tenure of ſo large 
an extent, that Littleton tells us, all the lands in England, 
which were not held in knight's fervice, were held in 
focage. So that it ſeems the land was divided between 


more, in lieu of certain days work in harveſt, heretofore | theſe two tenures, and as they were of different natures, 


to che lord from his tenants. Pat. 43 ERx. 


| ſo the defcent of theſe” Iands was in a different manner; 


for 


marriage, and pays to his Lord ſuch duty as is called 
There is free - ſocage, and baſ? ſo- 
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for the lands held in 1 fervice deſcended. to the | 
eldeſt ſon; but theſe held iu villa 
among all the ſons; yer if there was but one 


Ab. 2. cap. 35. 36, See Black. Com. 2 V. 79, 98. 4 
V. 412, 461. i | | 


they were ſometimes obliged to cuſtomary duties for the 


chiſe. Chart. Canut. Reg. 


\ SODOMY, The crime of, and how puniſhed, ſee 


the crown: which purchaſe was at length completed in 
the year 1765, and confirmed by ſtatutes 5 Geo. 3. c. 26 


| tenant a Socman or freeholder, upon no other conditions 


TR” 


in villawo' Socagio, equally 
the eldeſt ſon was to have it, ſo. as the reſt had the value 
of that meſſuage to be divided between them. Ballon, 


SOCAGERS, Were thoſe tenants whoſe tenure was 
called Sorage ; otherwiſe ſtiled Sockmen. * 

SOC 8, or SOKEMANS, (Socmanni) Are ſuch 
tenants as hold their lands and tenements by Socage tenure, / 
of which there are ſeveral kinds, viz. Sokemans of frank 
tenure, Kitchin, fol. 8 1. Sokemans of baſe tenures, ibid. 
and Sokemans of antient demeſne, which laſt ſeem pro- 


erly' to be called Sockmans. Cowell. 2 
So cMEN. The huſbandmen among our Saxon an- 
ceſtors were of two ſorts; one, that hired the Lord's 
outland or tenementary land, like our farmers; the other, 
that tilled and manured his inland or demeans (yielding 
am, not cenſum, work, not rent) and were thereupon 
called his Sockmen, or ploughmen, Spelman of Feuds, 
cap. 7. But after the conqueſt, the proper Sockmanni, or 
Sokemanni, often mentioned in Domeſday, were thoſe te- 
nants who held by no ſervile tenure, but commonly paid 
their rent as a Soke or ſign of freedom to the Lord, tho 


ſervice and honour of their Lord. Cowell, 
- SOCNA, (Sax. Sockne) A privilege, liberty, or fran 


- SOCOME, Signifieth a cuſtom of grinding corn at 
the Lord's mill; and bond ſocome is where the tenants are 
bound to it. Blount, ar : 


Buggery, and Black. Com. 4 L. 215. - 3 

; ODOR and MAN, Biſbopric of. By ſtat, 12 Geo. 
1. c. 28. authority was given to the treaſury to purchaſe 
the intereſt of the then proprietors of the Je of Man, 
(which was formerly a diſtinct juriſdiction,) for the uſe of 


39. the Statutes. The Biſhopric of Man or So- 
dor, or Sodor and Man, was formerly within the province 
* Canterbury, but annexed to that of 7ork, by tat. 33 

. 9 — 4 
SoOkE, Soc, SOK, SOCA, Generally ſignify liberty 
-or 1 of tenants excuſed from cuſtomary burdens 
and impolitions. . Sometimes Soda, or Soke, was the ter- 
ritory or precinct in which the chief Lord did exerciſe 
his Sat, Sake, or Sata, his liberty of keeping court, or 
Holding trials within his own Soke or juriſdiction. Some- 
times it ſignified a payment or rent to the Lord for uſing 
his land with ſuch liberty and privilege, as made the 


than a quit- rent. Cowell. 


15. | 

> SOKEMANs and SOKEMANRIES. The former 
certain copy hold tenants ſo called, the latter their tenures, 
Which Briten, c. 66. deſcribes to be © lands and tene- 
© ments, which are not held by knight-ſervice, nor by 
grand ſerjeanty, nor by petit, bor by ſimple ſervices, | 
«© being as it were lands enfranchiſed by the King or his 
<« predeceſſors from their antient demeſne.” And the 
Tame name is alſo given them in Fleta, l. 1. c. 8. Vide: 
Black. Com. 2 V. 99, 100 _ a 
SORKE-REEVE, The lord's rent - gatherer in the ſoke 
or 8 55 W 1 ; 

oy M, A ſolar, u room, or garret: Unum 
ſolarium vocat a of Chart e. I. 

- SOLDIERS. The military ftate of England includes the 
ſoldiery by land and ſea; and it is againſt our antient law 
to keep up any cular vers in the time of peace. In 


| 


time of war particular orders are made for the order and 
diſcipline of officets and ſoldiers, which are to be con- 
ſulted upon all emergencigs : and therefore we are not to 
— many ſtanding and laws on that account. 

ood's Inft. 45. The chief ſtatutes relating to the army, 
and their contents, are as follow, viz. By 18 H. 6. Sol- 


cence ate guilty of felony. The 7 H. 


oath of allegiance before 


diers retained, departing from their colours, without " 


p » 
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ST OR 
7. cap. I. and 3 
H. 8. cap. 5. enact, That if a captain ſhall — have — 


„whole number of his ſaldiers, or not pay them their due 


wages, within ſix days after he hath received it, he ſhall 
forfeit all his goods and chattels, and ſuffer impriſon- 
ment. By the 4 & 5 Ph. & M. c. 3. If any perſon 
being commanded to muſter, doth abſent himſelf ( having 
no lawful excuſe) he ſhall ſuffer ten days impriſonment, 
or pay a fine of 40s.. And if any one authorized to 
or muſter ſaldiers, ſhall take 2 to diſcharge or 
ſpare any from the ſaid ſervice, he ſhall forfeit ten times 
as much as he ſhall rake, &c, The ſtatute 1 Fac. 1. cap. 
4. ordains, That if any perſon go beyond ſea, td ſerve 
any foreign prince, as a 22 and he do not take the 
8 : goes, it is felony; and if he 
is a gentleman or officer, that is going to ſerve a forei 
prince, he is to be bound with two ſureties not to be re- 
conciled to the ſee of Rome, &c. or it will be felony. 
By 31 Car. 2. cap. 1. 00 ſoldiers ſhall be quartered on any 
perſons without their conſent ; and inhabitants of places 
may refuſe to quarter any ſoldier, notwithſtanding any 
order whatſoever. The 4 V. & M. &c. was made 
for puniſhing mutiny and deſertion, &c. And by 10 & 
11 V. 3. Officers and ſoldiers may exerciſe trades. The 
1, 4, 7, 9 & 10, &c. Ann. were made for puniſhi 
mutiny and deſertion of ſoldiers, and falſe-multers; — 
for better payment of the army and quarters, &c. Since 
which there have been a variety of to puniſh mutiny 
and deſertion, &c. in general, all fo on the ſame 
plan. Vide the laſt. _. | 

The 3 Geo. 1. cap. 2. and 4 Geo. 1. c. 4. ordain, 
That no ſoldier ſhall be taken out of the ſervice, by any 
proceſs, except it be for ſome criminal matter, or for a 
real debt amounting to 10 l. of which affidavit is to be 
made; and if any. ſoldier be otherwiſe arreſted, a juſtice 
of peace by warrant under his hand ſhall diſcharge him : 
Yet the plaintiff may file an appearance, in an action of 
debt, upon notice thereof given, and proceed to judg 


ment and execution, other than againſt the body of ſuch 


ſoldier, A ſerjeant in the guards cannot be arreſted un- 
der 100, Hi par. 1. fo. 216. 

A common ſoldier cannot be a vagrant within the ſtat. 
17 Ges. 2. Wilſon par. 1. fo. 33242. 

By the 5 Geo: 1. c. 5. when an officer or ſoldier is ac- 
cuſed of a as (ye crime, the commanding officer, on ap- 
plication made to him, is to uſe his u endeavours to 
deliver over the criminal to the civil magiſtrate, and he 
is not to be tried by a court-martial in eight days; with- 
in which time, application is to be made: but after that 
the criminal may be tried by a court- martial. 

Stat. 11 Geo. 2. c. 6. No juſtice of peace having 2 
military office, ſhall be concerned in quartering of ler 
in the company, &c. under his command: and victua- 


0 lers refuſing /o/diers quartered, or conſtables receiving 
Sote, Significat libertatem curiæ tenentium quam ſocam 
appellamus. Fleta, lib. 1. cap. 47. Stat. 32 H. 8. cap. | | | 

9 . | juſtice, conſtable, &c. may dire& more billets for quar- 


reward to excuſe them, are to forfeit not above 5 /. nor 
under 403. 3 Geo. 2. c. 2. By ſubſequent acts, no 


tering ſoldiers than there are effective men: And it any 
ſoldier be quartered on a private houſe, without the 
owner's conſent, he may have his remedy at law; and of. 
ficers or conſtables that quarter wives, children, or 
ſervants of any officer or ſoldier in ſuch manner; the of- 
ficer ſhall be caſhiered, and conſtable forfeit 20 3. Like- 
wiſe where 2 are grieved in billeting ſoldiers, by 
conſtables, they may complain to the juſtices of peace, 
who ſhall order ſo many to be removed as they ſee cauſe. 
15 een - "ſoldier we"; they deſtroy -game on their 
cers or - ſoldiers, if the Oy * on th 
marches, or poultry or fiſh, being convicted before a jul- 
cw, are to forfeit 5 l. an officer, and 20 4. a /eldirr. 
d. When any perſon is inliſted a /o/dier, he ſhall with- 
in four days be carried before the next juſtice of peace 
or chief magiſtrate of a town, and declare that he did it 
voluntarily; upon which the juſtice is to certify it, and 
give him the oath of fidelity, &c. But if then he diſſents, 
on returning the money received, and 20s. for charges, 
he ſhall be Aiſcharged And military officers acting con 
to this act, to incur the like penalty as for making 
a falſe muſter. 8 Geo. 2. c. 2. If a abſconds, or 
refuſes to go before a juſtice, in order to declare oy 
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may be proceeded againſt as if he had taken the oath di- 
rected by the articles of war. Stat. 10 Geo. 2. And in 
caſe any ſubject here or in Ireland ſhall liſt or enter him- 
ſelf; or any one procure him, to go beyond the ſeas, with 
an intent to be inliſted as a ſoldier, to ſerve any foreign 
prince or ſtate, without leave of his Majeſty, he ſhall be 
guilty of felony ; but if ſuch perſon liſted, in 14 days af- 
ter diſcover upon oath before any juſtice, &c. the perſon 
by whom he was drawn in, ſo as he may be apprehended 
and convicted, the A ras diſcovering is to be indemnified. 
9 Gee. 2. c. 30. His Majeſty may form articles of war, 
and conſtitute courts- martial as well in Great. Britain and 
Ireland, as in the iſlands of Minorca, Gibraltar, &c. And 
if any officer or ſoldier deſerts his Majeſty's ſervice beyond 
ſea, and eſcape into this realm, or Ireland, he ſhall be 
tried here, as if the offence had been committed within 
this realm. Stat. 11 Geo. 2. c. 2. and 15 Geo. 2. c. 4. 
See Court Martial, and Black. Com. 1 J. 407. 4. 163. 

SOLE CORPORATIONS. A corporation ſole con- 
ſiſts of one perſon only and his ſucceſſors, in ſome parti- 
cular ſtacion, who are incorporated by law, in order to give 
them ſome legal capacities and advantages, particularly 
that of perpetuity,” which in their natural perſons they 
could not have had. In this ſenſe the King is a ſole corpo- 
ration, ſo is a biſhop ; ſo are ſome deans and prebendaries, 
diſtinct from their ſeveral chapters: And ſo is every par- 
ſon and vicar, See Corporation, and Black. Com. 1 V. 469. 

SOLET & DEBET, Words inſerted in writs for re- 
covery of rights, &c. Vide Debet. 

SOLE TENANT, {/olus tenens) Is he that holds land 
by his own right only, without any other joined; and if 
a man and his wife hold land for their lives, with re- 
mainder to their ſon for life: here the man dying, the 
lord ſhall not have a heriot, becauſe he dies not /ole te- 
nant. Kitch. 134. 

SOLICITOR, (/olicitator ) A perſon employed to fol- 
low and take care of ſuits depending in courts of law or 
equity; and ſolicitors are within the late ſtatute to be ſworn 
and admitted by the judges, like unto attornies, before 
they ſhall practiſe in our courts; and attornies may be 
admitted ſolicitors in the courts of equity, &c. Stat. 2 
Geo. 2. c. 23. There is alſo a ſolicitor general to the King, 
who is a great officer next the attorney general. See Al- 
torney, and Black. Com. 3 V. 27. 

SOLIDATUM, Uſed in the neuter gender is taken 
for that abſolute right or property which a man hath in 
any thing. Malmſb. lib. 1, | | 
__ SOLINUS TERRA. —— In communi terra Sancti 

Martini ſunt 400 acre & dim. que faciunt duos ſolinos & 
dim. Domeſday. In which book, this word is only uſed 
in Kent, and no other county. Septem ſolini terre ſunt 17 
Carucate. 1 Inſt. fol. 15. According to this computa- 
tion ſolinus terre is about 160 acres, and 7 ſalini are about 
1120 acres, which is leſs than 17 carucate, ior at the 
loweſt carucata terre is 100 acres. But Lord Coke was 
of opinion, that it did conſiſt of no certain number of 
acres. This word ſolinus was probably from the Sax. 


falt a plough, but what quantity of land this ſolin, ſul- 


ling, or fwoling did contain, is not ſo eaſily determined. 
It ſeems to have been the ſame with a plough-land ; fo 
that in Domeſday, Se defendit pro uno ſolino, is, it is taxed 
for one carucate or plough-land. Cowell. 
SOLLER or SOLAR, (/olarium) A chamber or up- 
per room, Id. : 
SOLVENDO ESSE; Is a term of art, ſignifying that 
a man hath wherewith to pay, or is a perſon ſolvent. 
SOLVERE POENAS, To pay the penalty; or un- 
ergo the puniſhment inflicted for offences. 3 Salk. 32. 
SOLVIT AD DIEM, Is a plea in action of debt on 
a bond, bill, &c. that the money was paid at the day li- 
mited. Mod. Caf. 22. To a bond of go years ſtanding 
the defendant pleaded ſolvit ad diem, relying on the pre- 
ſumption ; the plaintiff proved payment of intereſt two 
years after the day; this falſifies the plea; the defendant 
ſhould have pleaded upon the act for amendment of the 
law, that he paid the money after the dav. 1 Strange 
652. See Payment. 3 
SOLUTIONE FEODI MILITIS PARLIAMEN- 
II. and SOLUTIONE FEODI BURGENS. PARLI- 


{cnt or difſent ; he ſhall be deemed a lifted ſoldier, and AMEN TI, Are writs whereby Knights of the ſhire and 
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burgeſſes may recover their allowance, if it be denied. 
FF | 
SOMERSET-HOUSE, Aſſured to Queen Charlotte 
for life, 2 Geo. 3. c. 1. Es cnn 8 
„ Its fiſhery how preſerved, 1 
a1. 6.23% | Z X 
SON. ASSAULT DEMESNE, Is a juſtification in 
an action of aſſault and battery; becaule the plaintiff made 
the firſt aſſault, and what the defendant did was in his 
own defence. 2 Lill. Abr. 523. But ſon aſſault cannot be 
pleaded by a defendant for his outrageous battery. Eid. 
See Black. Com. 3 J. 120, 306. 2 
SONTAGE, Was a tax of forty ſhillings laid upon 
every knight's fee, according to Stow, pag. 284. 
SOPE, A duty granted on it for 32 years, &c. And 
ſopemakers are to give notice of the time of making and 
working of ſape to exciſe officers, on pain of Wag 
50 J. Stat. 10 Ann. c. 19. and 11 Geo. 1. c. 30. 
SOPHIA, (princeſs) Naturalized, 4 An. c. 1 & 4. 
See King. She was the youngeſt daughter of Elizabeth 
Queen of Bohemia, who was the daughter of James the 
Firſt, and (in the latter end of the reign of William the 
Third) the neareſt of the antient blood royal, who was 
not incapacitated (to take the crown) by profeſſing the 
ts my religion. On her therefore, and the heirs of her 
y, being proteſtants, the remainder of the crown, ex- 
pectant on the death of King William and Queen Anne 
without iſſue, was ſettled by ſtatute 12 & 13 VV. 3. 


c. 2. 

SORCERY, (ſortilegium) Witchcraft or divination by 
lots; which was made felony by 1 Fac. 1. c. 12. See 
Witchcraft. By 9 Geo. 2. c. 5. No proſecution ſhall for 
the future be carried on againſt any perſon for conjura- 
tion, witchcraft, ſorcery, or inchantment. But the miſ- 
demeanor of perſons pretending to uſe witchcraft, tell 
fortunes, or diſcover flolen goods by ſkill in the occult 


ſciences, is ſtill deſervedly puniſhed with a year's impri- 


ſonment, and ſtanding four rimes in the pillory. Black. 
Com. 4 V. 61. | SY 
SORS, In ſums of money lent upon ſury, the princi- 


pal was antiently called ſors, to diſtinguiſh it from the 


intereſt. Pryn's Collect. tom. 2. p. 161. 

SORUS ACCIPITER, Is a * or ſoar haut: King 
Jobn granted to Robert de Hoſe, land in Berton of the ho- 
nour of Nottingbam, to be held by the ſervice of yield- 


ing the King yearly one ſoar-bawk, &c. Cartular. S. 
Edmund. MS, 2 | 

SOTHALE, or SOTHAIL, Is conceived to be miſ- 
taken for ſcotale. Bract. lib. 3. 


SOTHSAGA, or SOTHSAGE, Is an old word, which 


| ſignifies hiſtory : From the Sax. /oth verum, and ſaga teſ- 


timonium : for all hiſtories ſhould be true, or true ſay- 
ings 5 arm hence we derive our Enghſþ word ſootbſayer. 
Cowell. n | 

SOVERAIGN, or SOVEREIGN, Is a chief or ſu- 
preme petſon, one higheſt of all; as a King, &c. 

SO EREIGN, A piece of gold coin current at 22 5. 
in 1 H. 8. when by indenture of the Mint, a pound 
weight of gold of the old ſtandard was to be coined into 
twenty-four ſovereigns. In 34 H. 8. ſovereigns were coin- 
ed at 205. a- piece, and half ſovereigus at 10s. But anno 
4 Ed. 6. the ſovereign of gold paſſed for 245. and in 6 
Ed. 6. at 30s. | | 

SOVEREIGN POWER, or SOVEREIGNTY. By 
this is truly meant, the power of making laws ; for where- 
ever that power reſides, all others mult conform to and 
be directed by it, whatever appearance the outward form 
and adminiſtration of the government may put on. For 
it is at any time in the option of the legiſlature to alter 
that form and adminiſtration by a new edict or rule, and 
to put the execution of the laws into whatever hands it 
pleaſes : And all the other powers of the ſtate muſt obey 
the legiſlative power in the execution of their ſeveral 
functions, or elſe the conſtitution is at an end. Black. 
Com. 1 J. 49. In our conſtitution the law aſcribes to 
the King the attribute of ſovereignty, but that is to be 
underſtood in a qualitied ſenſe, i. e. as ſupreme magi- 


ſtrate, not as ſole legiſlator, as the legiſlative power 1s 
10 I | veſted 
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beſted in the King, Lords and Commons, not in any one | 


of the three eſtates alone. 3 

© SOUL-SCOT, A mortuary is fo called in the laws 

of King Canute. c. 13. See Black. Com. 2 V. 425. and. 

vide Mortuary. | 
SOUND, Is a narrow ſea, as Mare Balticum, the 

Sound; and to ſound is to make trial how many fathom 

a ſea is deep. Merch. Did. 1 
SOUTHAMPTON. Any man may pull down wears 


- &c. in the haven of Southampton, between Calſbord and 


Redbridge ; and whoſoever levieth any other there, ſhall 
forfeit 1001. Stat. 11 H. 7. c. 5. An act was made for 
confirming ſome part of the charter granted to the mayor, 
bailiffs and burgeſſes of Southampton, and for relief of 
the town. 4 Fac. 1. c. 10. 
SOUTH. SEA ANNUITIES. See South-Sea Company. 
SOUTH SEA BONDS, Stealing them made felony, 
2 Geo. 2, c. 25. ſet. 3. | 
' SOUTH SEA COMPANY, A company of mer- 
chants trading to the South-Sea. They were incorporated, 


on lending the government ten millions of money, to- 


wards pay ing the debts of the army, &c. and may pur- 
chaſe lands not exceeding 10001. per annum ; and beſides 
an intereſt for the money advanced the government, 
8000 J. a yeat is to be paid them out of the funds towards 
the management of this company : the corporation ſhall 
have the ſole trade from the river Oroonoko on the eaſt- 
ſide of America, to the ſouthermoſt part of Terra del Fu- 
ego, and from thence through the South-Sea, &c. And 
\ = company to be owners of all iſlands, ports, &c. they 
can diſcover. Stat. 9 Ann. c. 21. See 1, 6, 7 and g Geo. 
1. 6 Geo. 2, &c. See Stat. 24 Geo. 2. c. 11. for reduc- 
ing the intereſt upon the capital ſtock of the South. Sea 
company, from the time, and upon the terms therein 
mentioned, and for preventing of frauds committed by 
the officers and ſervants of the ſaid company ; and 26 
Geo. 2. c. 16, for reducing the number of directors of 
the ſaid company, and for regulating the election of the 
governors and directors of the ſaid company. 

Eftabliſhment of the Sourh-Sea company and their 
fund, 9 Ann. c. 21. 3 Geo. 1. c. 9. Creation of the old 
South-Sea annpities, 9 Geo. 1. cap. 6. /. 3. Redemption 
of South-Sea annuities out of the ſinking fund, 4 Geo. 2. 
c. 5. And ſee 6 Geo. 2. c. 25. 9 Geo. 2. c. 34. 10 Geo. 
2. c. 19. / 35. New South-Sea annuities created, 6 
Geo. 2. c. 28. Refſtrained from iſſuing bonds without a 
general court, 6 Geo. 2. c. 28. . 26. 7 Geo. 2. c. 17. 


Fund for their annuity ſupplied, 2 Geo. 2. c. 3. / 60. 


The company continued till the annuities ſhall be re- 
deemed, 24 Geo. 2. c. 2. /. 31. The company's annuity 
reduced, 24 Geo. 2. c. 11. The firſt and ſecond ſubſcrib- 
ed South Sea annuities to be conſolidated, 25 Geo. 2. c. 27. 
. 26. See Black. Com. 1 V. 328. 

SOUTHWARK, King Edward 3d by charter grant- 
ed to the city of London, the village of Southwark, pay- 
ing at the Exchequer the farms thereof due: Alſo the 
manor and Borough were granted; except the capital meſ- 
ſuage called Southwark-place, by chart. Ed. 6. The in- 
habitants of the ſtews there, not to be returned on juries. 
11 Hen. 6. c. 1. No market to be held in the high-ſtreer 
of Southwark, nor hackney coaches, &c. to ply there. 
28 Geo. 2: c. 9. Inſtead thereof a market to be held in 
a place called the Triangle. 28 Geo. 2. c. 23. 30 Geo. 
2. c. 31. 2 | 

SOWLEGROVE, Is an old name of the month of 
February, ſo called by the inhabitants of South Wales. 

SOWNE, From the Fr. Souvenue, i. e. remembered, 
is a word of art uſed in the Exchequer, where eftreats that 
ſowne not, are thoſe that the ſheriff cannot levy, viz. 
Such eſtreats and caſualties as are not to be remembered, 
and run not in demand; and eftreats that ſowne, are ſuch 
as he may gather and are leviable. Stat. 4 Hen. 5. c. 7. 
4 Inſt. 107. | 

SPADARIUS, for Spatharius, Is a ſword-bearer. Blount. 

SPATA PLACITUM, A court for the ſpeedy exe- 
cution of juſtice on military delinquents. Brad. Append. 
Hiſjt. Engl. 45. 

SPATULARIA, Is numbered among the holy veſt- 
ments, &c. in Mon. Ang. Tom. 3. p. 331. 
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SPAWN AND FRY OF FISH. See Fijþs. 

SPEAKER OF THE PARLIAMENT, The chief 
officer in that high and auguſt court, who is as it were the 
common mouth of the reſt : And as that Honourable 
Aſſembly contains two Houſes, the Lords and Commons. 
ſo there are two ſpeakers, the one termed the Lord Speaker 
3 Houſe of Peers, and is moſt commonly the Lord 


ancellor or Lord Keeper of the Great Seal of England; 


the other (being a member of that Houſe) is called 
The Speaker of the Houſe of Commons, both whoſe duties 
conſiſt i11 _—_ debates, putting queſtions, and there. 
by collecting the ente of the houſes, the paſſing of bills, 


ſeeing the orders of each Houſe obſerved, &c. See Par. 
lament. 


uncommon when a perſon is convicted of a miſdemeanor 
which principally and more immediately affects ſome in. 
dividual, as a battery, impriſonment, or the like, for 
the court to permit the defendant to ſpeak with the proje. 
cutor, before any judgment is pronounced; and, if the 
proſecutor declares himſelf ſatisfied, to infli& but a tri. 
vial puniſhment, Black. Com. 4 V. 356, 7. tis uſual, on 
ſatisfaction made to the proſecutor, for him to give the 
perſon convicted a releaſe, the execution of which being 


proved, is tantamount to the proſecutor's acknowledge. 


ment of being ſatisfied. . 

SPECIAL MATTER IN EVIDENCE, Is what is 
ſpecially alledged, and comes not into the General Iſſue. 

SPECIALTY, (Specialitas) A bond, bill, or ſuch 
like inſtrument; a writing or deed, under the hand and 
ſeal of the parties. Litt. See Black. Com. 2 V. 465. 

SPECIES. A relative term, expreſſing an idea which 
is compriſed under ſome general one, called a genus. The 
idea of a ſpecies is formed by adding a new idea to the 
3 This ſuperadded idea is called the ſpecific dif- 
erence. 


In law, when we treat of action on the caſe, generally, 
we may call it the genus, as we may call an action of 
aſſumpfit, of trover, &c. a ſpecies of that genus, 

SPECIFIC-LEGACIES. A ſpecific legacy, is a le- 
gacy left, or a bequeſt of any particular thing, as a piece 
of plate, a watch, a horſe, &c. and cannot be taken by 
the deviſee without the conſent of the executor. C. Lit. 
111. Aleyn 39 Black. Com. 2 V. 512. 2 Þ 

SPECIFIC RELIEF IN EQUITY. The want of a 
more ſpecific remedy than can be obtained in the courts 
of law, gives a concurrent juriſdiction to a court of equi- 
ty in a great variety of caſes. To inſtance in executory 
agreements, a court of equity will compel them. to be 
carried into ſtrict execution, unleſs where it is improper, 
or impoſſible, inſtead of giving damages for their non- 
performance. 1 Equ. Caſ. Abr. 16. Black. Com. 3 V. 438. 

SPELEUM, The cell of a monk, mentioned in 
Malmſb. lib. 3. 

SPICES, For garbling ſpices 1 Fac. c. 19. Repealed, 
6 Ann. c. - 

Duty on ſpices imported, 6 & 7 . 3. c. 7. made per- 
perual by 7 Ann. c. 7. and part of bank fad: And the 
ſurplus part of the aggregate fund, 1 Geo. I. c. 12. Li- 
cences to import ſpices ſhall ſpecify the quantity and place 
of landing, 6 Geo. 1. c. 21. / 45. Spices packed in 
ſmall parcels forfeited, 6 Geo, 1. cap. 21. . 47. Duties 
on ſpices aſcertained, 8 Geo. 1. c. 15. ſef. 17, 18. Li- 
cences to import ſpices ſhall be delivered up at entering 
the ſhip, 8 Geo. 1. c. 18. , 21. See Cuſtoms, Funds, 
Grocery Wares. | 

SPIGURNEL, (Spigurnellus) Is the ſealer of the 
King's writs, from the Sax. Spicurran, to ſhut up or in- 
cloſe : but the following original has been given of this 
word, that Galfridus Spigurnel being by King Hen. 3. ap- 
pointed to be ſealer of his writs, was the firſt in that of- 
fice; and therefore in after- times the perſons that en- 

joyed the office were called Spigurnels. Pat. 11 H. 3. 
4 Edw. 1. This office was alſo known by the name of 
Spicurnantia or Eſpicurnantia; and Oliver de Standford 
held lands in Nettlebed in Com. Oxon. per Serjeantiam Spi- 
curnantie in Cancellaria Domini Regis. 27 Ed. 1. 

. SPINACIUM, A ſort of veſſel which we now call a 
pinnace. Knight. Ann. 1338. 


SPIND UL. 


SPEAKING WITH PROSECUTOR. It is not 
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SPINDULZ, Were thoſe three Iden pins which | 


I; and from thence 


were uſed about the archiepiſcopal 
: — will the pall. Du 


Spindulatus ſignified to be ado 


6 | + 
SPINSTER, Is an addition in . 013 heeen- 4 uſu- |. 


ally given to all unmarried women; it is a good ad- 
dition for the eſtate and degree of a woman. But it is 
ſaid a gentlewoman is to be named generoſa, and not 
ſpinſter; or it will be ill. Dyer 46, 88. 2 Co. Inſt. 668. 
but tis immaterial. 
SPIRITS AND STRONG WATERS. See Br 
SPIRITING AWAY MEN AND CHILDREN. 
This offence is commonly called Kidnapping. Ir is a very 
heinous crime, which the Common law of England, hath 
puniſhed by fine, impriſonment, and pillory. Raym. 474. 
2 Show. 221. Skin. 47. Comb. 10. By ſtatute 11 & 
12 W. 3. c. 7. If any captain of a merchant veſſel, ſhall 
(during his being abroad) force any perſon on ſhore, or 
wilfully leave him behind, or refuſe to bring home all 
ſuch men as he carried out, if able and deſirous to return, 
he ſhall-fuffer three months impriſonment. 
SPIRITUAL CORPORATIONS. - Spiritual or Ec- 
cleſiaſtical Corporations are where the members that com- 
ſe it, are entirely ſpiritual perſons, ſuch as biſhops, 
&c. Black. Com. 1 J. 470. | 
SPIRLTUAL COURTS, Have juriſdiction in cauſes 
matrimonial, and for probate of wills of goods, and 
granting adminiſtrations ; and for tithes, where there is 
no modus; in caſes of defamation, &c. Their juriſdicti- 
ons are ſet forth in the Stat. Articuli Cleri. 9 E. 2. And 


in the Stat. de Circumſpecte agatis, the 23 H. 8. c. 9. &c. | 


See Courts Ecclefiaſtical, and Black. Com. 3 V. 61. 
SPIRITUALTIES OF A BISHOP, Are thoſe pro- 
fits which he receives as a biſhop, and not as a baron of 
parliament; ſuch as the duties of his viſitation, preſtati- 
on- money, his benefit growing from ordinations and in- 
ſtitutions of prieſts,” the income of his juriſdiction, &c. 
Staundf. P. C. 132. The Archbiſhop of the Province is 
Guardian of Spiritualties when a fee is vacant, and hath 
the juriſdiction of courts, &c. Vide Cuſtos Spiritualitatis, 
and Black, Com. 1 V. 380. | 
SPIRITUALTY. : As containing the Clergy of Eng- 
and, ſtatutes made for preſerving their privileges, &c. 
4 H. 4. C. 2 & 3. | 8" ' f 

SPITTLE- HOUSE, Is a corruption from Hoſpital, 
and ſignifies the ſame thing; or it may be taken from the 
Teuton. Spital, an hoſpital or alms- houſe: It is menti- 
oned in the 15 Car. 2. c. g. 

SPOLIATION, (/pokatio) A writ or ſuit for the 
fruits of a church, or the church itſelf, to be ſued in the 
Spiritual court, and not in the temporal, that lies for one 
incumbent againſt another, where they both claim by one 
patron, and the right of patronage doth not come in 
queſtion: As if a parſon be created a biſhop, and hath 
diſpenſation to hold his benefice, and afterwards the pa- 
tron preſents another incumbent, who is inſtituted and 
inducted z now the biſhop may have a ſpoliation in the 
ſpiritual court againſt the new incumbent, becauſe they 
both claim by one patron, and the right of patronage 
doth not come in debate ; and for that the other incum- 
bent came to the poſſeſſion of the benefice, by the courſe 
of the ſpiritual law, viz. by inſtitution and induction; 
for otherwiſe, if he be not inſtituted and inducted, a /po- 
lation lies not againſt him, but writ of treſpaſs, or aiſiſe 
of Novel diſſeiin. F. N. B. 36, 37. So it is where a 

rlon that hath a plurality accepts of another benefice, 
by reaſon whereof the patron preſents another clerk, who 
is inſtituted and inducted; in this caſe one of them may 
have ſpoliation againſt the other, and then ſhall come in 
queſtion, whether he hath a ſufficient plurality, or not: 
And it is the ſame of deprivation, &c. Terms de Ley. 
See Black. Com. 3 V. 91. | 

SPONTE OBLATA, A free gift or preſent to 

| King anciently ſo called. | 

SPORTULA, Signifies gifts and gratuities, forbidden 

to be received by the clergy : And St. Cyprian calls thoſe 

clergymen Sportulantes. Fratres, who accepted ſuch gifts 

for their maintenance. St. p. Epiſt. 70, 71. 
SPOUSALS, The betrothing of a man or woman 


he 
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. SPOUSE-BREACH, Is adultery oppoſed to ſimple 
fornication: The Lady Katharine was accuſed to the 
King of incontinent living before her marriage, and of 
Spouſe-breach after the marriage. Fox Act. Mon. Vol. 2. 
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SPRINGING USES, or contingent uſes, They dib- 
fer from an executory deviſe ;- in that there muſt be a per- 
ſon ſeiſed to ſuch uſes at the time when the contingency 
happens, elſe they can never be executed by the ſtatute: 
See Black. Com. 2 V. 334. and Reſulting uſe, &c. 
' SPULLERS OF YARN, Are perſons that work at 
the Spole or wheel; ot triers of yarn to ſee that it be well 
| ſpun, and fit for the loom. 1 Mar. c. 7 55 
SPUR-ROTVAL, (Spurarium aureum) An ancient gold 
coin Pro hoc recognitione dedit Johan. H. unum Spu- 
rarium aureum, &c. Paroth. Antiq. 3211 

SQUALLEY, Is a note of faultineſs in the making 
of cloth. 43 Eliz. c. 10. See Reue). 

SQUIBS, The making, ſelling; or expoſing to ſale of 
Sguibs, ſerpents, and other fire-works; or throwing, caſt- 
ing or firing any Sguibs, &c. is declared a common nu- 
ſance : And ſuch perſons, who make or ſell Sguibs, ſhall 
- forfeit 5/. Alſo the perſons throwing them, or aſſiſting 
therein, incur a forfeiture of 20 5. leviable by a juſtice 
of peace's warrant; and not being paid, the offender is 
to be ſent to the houſe of correction for any time not ex- 
ceeding a month. Stat. 9 & 10 V. 3. c. 7. If any per- 
ſons ſhall permit Sguibs to be caſt or thrown from out o 
their houſes into the ſtreet, they ſhall forfeit 20 3. to be 
levied by diſtreſs and ſale of goods, &c. 

Notwithſtanding the ſtatute, if any perſon receives af 
injury by throwing of Squibs, the perſon injured may 
maintain an action at law, for recovery of damages. 

STABBING of perſons is made felony without bene- 
fit of clergy, and puniſhed as murder, by fat. 1 Fac. 1: 
cap. 8. See Homicide, Manſlaughter. And Black. Com. 
4. 193. 

STABILIA, A writ called by that name, on a cuſtom 
in Normandy, that where a man in power claimed lands in 
the poſſeſſion of an inferior, he petitioned the Prince that 
it might be put into his hands till the right was decided; 
whereupon he had this writ, Breve de Stabilia: To this a 
charter of King Hen. 1. alludes in Pryn's Lib. Angl. tom. 
I. Pag. 1204. | ; | 

STABILITIO VENATIONIS, The driving deer to 
a ſtand. Omnes burgenſes de B. debent invenire unum bo- 
minem ter per annum ad ſtabilamentum pro venatione ca- 
pienda, &c. Lib. niger Heref*. And, In venatione ſi quis 
ad ſtabilitatem non vent, i. e. He who doth not come to 
the place where he ought to ſtand. Leg. H. 1. c. 17. 

STABLE-STAND, (Stabilis ftatio, vel ftans in ſtabulo) 
Is where a man is found at his ſtanding in the foreſt, with 
a croſs or long bow bent, ready to ſhoot at any deer; or 
ſtanding cloſe by a tree, with greyhounds in a leaſh, 
ready to ſlip: And it is one of 2 evidences or pre- 
ſumptions, whereby a perſon is convicted of intending to 
ſteal the King's deer in the foreſt: the other three are 
dog-draw, back-bear, and Bloody- band. Man wood par. 2. 
cap. 18. | 

STACK, A quantity of wood three feet long, as 
many feet broad, and twelve feet high. Merch. Diet. 

STADIDM, Is accounted a furlong of land; which 
is the eighth part of a mile. Domeſday. ' 

STAFF-HERDING, Is a right to follow cattle with- 
in a foreſt: And where perſons claim common in any 
foreſt, it muſt be inquired by the-miniſters whether they 
uſe ftaff-berding, for it is not allowable of common right; 
becauſe by that means the deer which would otherwiſe 
come and feed with the cattle, are frighted away, and the 
keeper or follower will drive the cattle into the beſt * 
8 ſo that the deer ſnall only have their leavings: 

herefore if any man who hath right of common, under 
colour thereof uſe ftaff-berding, it is a cauſe of ſeizing 
his common till he pay a fine for the abuſe. 1 Jon. Rep: 
282. 

STAGE-COACHES. See Coaches. 
ä See Plays. And Black: Com. 4 . 
168. | | 


before full marriage. Litt. Dit. See Eſpouſals. 


STAGIARIUS, _ 
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| STAGIARIUS, Signifies a reſident ;, as J. B. Canoni- | 


cus E ſtagiarius Santi Pauli, is a canon reſidentiary of 
St. PauPs church. Hiſt. Eccl. St. Paul. But this diſtinc- 
tion was made between re/identiarius, and agiarius: 
Every canon inſtalled to the 8 94 and profits of 
reſidence, was refidentiarius ; and while he actually kept 
ſuch ſtated reſidence, he was ftagiarius. Statut. Eccleſ. 
Paulin. MS. 44. Stag iaria, the reſidence to which he was 
obliged ; Stagiari, to keep reſidence. Hence an old ftager. 

STAGNES, (Stagna) Are. pools of ſtanding water. 
5 Eliz. c. 21. A-pool conſiſts of water and land; and 

erefore by the name of Stagnum, the water and land 

ſhall paſs alſo. Inf. 5. X85 a 

STAKE DRIVEN THROUGH THE BODY, This 
is part of the puniſhment of Suicide. See Self-murder. 
STAL- BOAT, Is a kind of fiſhing-boat, mentioned 
in the 27 E. c. ů4. | 

STALKERS, The going gently ſtep by ſtep, 'to take 
game; none ſhall talk with buſh or beaſt to any deer, ex- 
cept in his own foreſt or park, under the penalty of 104. 
Stat. 19 H. 7. c. 11. . | Lt; 

. STALKERS, Certain fiſhing nets, by the ſtatute 13 

„ | | 
. STALLAGE, (Stallagium, from the Sax. ftal. i. e 
fabulum, ſtatio) The liberty or right of pitching and 
erecting falls in fairs or markets: or the money paid for 
the ſame. Kenne?'s Gloſ. 

- STALLARIUS, Is mentioned in our hiſtorians, and 
ſignifies præfeclum ſtabuli; it was the ſame officer which 
we now call maſter of the horſe . Eadnethus ui 
fuit Haroldi Regis ſtallarius, &c. Spelm. Sometimes it 
hath been uſed for him who hath a fall in a market. 
Fleta, lib. 4. k. 28. 

STAMP-DUTIES. There are certain duties im- 
poſed by parliament on all vellum, parchment and paper, 
whereon deeds, grants, commiſſions, or any writings, or 
proceſs in the law are ingroſſed or written; which duties 
are as follow, biz. For all letters patent, grants of of- 
fices, preſentations, n admittances of fellows 
of the college of phyſicians, and of attornies, pardons 
of crimes, &c. 40s. All conveyances inrolled, writs of 
covenant.for levying fines, habeas corpus's, &c. Decrees 
in Chancery, licences of marriage, probates of wills, 
&c. 55. Warrants under the fign manual, commiſſions 
out of eccleſiaſtical courts, judgments, &c. 2 5. 6d. For 
admiſſions into any company, bills, anſwers, &c. in 
Chancery 15. All parchment and paper, upon which 
common deeds, bonds, writs, &c. are written, 6d. And 
for every ſheet of any declaration, or pleading, &c. 1 4. 
Stat. 5 C 6 V. & M.c.21. And by 9 & 10 . 3. and 
12 Ann. Theſe duties are doubled, and trebled: The 
common ſtamp is treble ſixpenny, &c. Commiſſioners 
are appointed by virtue of theſe acts, to provide tamps 
or marks; and inferior officers for the tamping of —— 
ment and paper, and for levying and collecting the du- 
ties: If any commiſſioner, or officer, ſhall fix the mark or 
amp to parchment or paper before the duty thereon is 
paid or ſecured, he ſhall forfeit 100 J. And perſons in 

ſſing or writing upon any paper, &c. any thing for 
which —— Fae: - aaa — 42 duty, — it ſhall 

. ſtamped, or writing upon any paper or parchment 
marked or famped, — 3 — than — which 
is required, ſhall incur a forfeiture of 5/. and no deed or 
writing ſhall be good in law till the 5 J. is paid, and the 
ſame is ftamped. Vide Printing. See 30 Geb. 2. c. 19. 
and 32 Geo. 2. c. 35. And Black. Com. 1 V. 323. And 
ſee the Table to the Statutes, tit. Stamps. 

STAMPS, forging of. Capital puniſhment is inflicted 
for this offence. See the ſeveral Stamp As. 
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colours, for their direction in their march, &c. | to repait 
to. Britton, c. 30. There is a Sandard of money, di- 


rtecting what quantity of fine ſilver and gold, and how 


much allay, are to be contained in coin of old erling, 
&c, And ftandard of plates and filver manufactures. 
Stat. 6 Geo. 1. c. 11+ See Aua. 

- STANDARDUM LONDINI. Vobis mandamus quad 
ſtandardum Londini de hujuſmodi menſuris diligenter aſſiſari 


& probari, ac alias menſuras per dictum ſtandardum fri ad 
ſingulos comitatus regni, &c, Clauſ. 14 Edw. 2. 


S8TANDARDUS, True fandard, or legal weight or 


\ meaſure. Cartular. S. Edmond. MS. 268. | 
STANDEL, A young ſtore oak tree, which in time 
may make timber ; and twelve ſuch young trees are to be 
left ſtanding in every acre of wood, at the felling thereof, 
by Stat. 35 H. 8. % 
STANDING. ARMY, Not to be kept in time of peace, 
without conſent of parhament. 1 1 M. jeff. 2. c. 2. 
STANES. Fot maintaining the bridge of Stanes, ahd 
Egham cauſeway, a certain toll is appointed by an old 
ſtarute, 1 H. 8. c. 9. There is a turnpike now erected 
croſs this bridge; and tolls are taken for all coaches, 
carts, horſes, cattle, &c. going over, and lighters or 
veſſels paſſing under the ſaid bridge; but the inhabitants 
of Stanes are free for their horſes, &c. Stat. 13 Ge. 2, 
6. 28. | ee”. | 
THONG A word anciently uſed for a ſtony hill 
STANNAKIES, (Stannaria, from the Lat. tanmn, 
i. e. tin) Are the mines and works where tin metal is got 
and purified; as in Cornwall and Devonſbire, &c. Candi 
Brit. 199. The tinners are called Stannary-men; who 
had great liberties granted them by King Edw. 1. before 
they were abridged by the ftat. 50 Edw. 3. by which ſta- 
tute the privileges of the tinners are limited and expound- 
ed; and the juriſdiction of the Stannary courts is ſettled 
by the 16 & 17 Car. 1. c. 15. All labourers. in and 
about the Stannaries, are to have the privilege of the 
Stannary court while they work there; and may not be 
impleaded in any other court, for any cauſe ariſing with- 
in the Stannaries; except for pleas of land, life or mem- 
ber: The juriſdiction of this court is guided by ſpecial 
laws and cuſtoms, and by preſcriptionsz ahd no writ of 
error lieth upon a judgment in the Stannary-court, but it 
ſhall be reverſed, where wrong, by appeal to the fleward 
of the court where the matter lieth ; or from the ſteward 
to the deputy-warden of the Stannaries; from the under- 
warden to the lord-warden of the Stannaries; and from 
him to the King's privy-council. 4 ft. 230, 232. 
Plawd. 327. 12 Rep. 9. 1 Roll. Abr. 745. Tranſitory 
actions between tinner and tinner, &c. though not con- 
cerning the Stannaries, or ariſing therein, if the defen- 
dant be found within the Stannaries, may be brought into 
theſe courts, or at Common law; but if one party alone 
is a tinner, ſuch tranſitory actions which concern not the 
Stannaries, nor ariſe therein, cannot be brought in the 
Stannary-courts. 4 Inſt. 231. Labourers in the Stan- 
aries may recover their wages before juſtices of peace. 
27 Geo. 2. c. 6. See Black. Com. 3 V. 80. 
STANNARIUS, A pewterer or dealer in tin; of ot 
belonging to tin. Litt. Die. 
STAPLE. (Stapulum) Comes from the Fr. ape, 1. e. 
forum vinarium, a market or ſtaple for wines, which are 
the principal commodity of France; or rather from the 
Germ. ftepulen, which ſignifieth to gather, or heap any 


And with us, it hath been a public mart appointed by law 
to be kept at the following places, viz. Weſtminſter, York, 


STAND, ls a weight trom two hundred and a half to 1 Lincoln, Newcaſtle, Norwich, Canterbury, Chicheſter, Win- 


three hundred of pitch. Merch. Di&. 

STANDARD, (From the Fr. Eftandart, &c. fignum, 
vexillum) In the general ſignification, is an Enſign in War. 
And it is uſed for the Ply meaſure of the King, to the 
ſcantling whereof all the meaſures in the land are or ought 
to be framed, by the clerks of markets, aulnagers, or 
other officers, according to Magna Charta and divers other 
ſtatutes: And it is not without good reaſon called a 
ſtandard, becauſe it ſtandeth conſtant and immoveable, 
having all - meaſures coming towards it for their con- 


cheſter, Exeter and Briſtol, &c. A Staple court was held 
at the Wool Staple in Weſtminſter, the bounds whereof began 
at Temple-Bar and reached to Tuthill, in other cities and 
towns, the bounds are within the walls; and where there 
are no walls, they extend through all the towns; and 
the court of the mayor of the Staple is governed by the 
law merchant in a- ſummary way, which is the Lau of 
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zoods of England are wool, woolfels, leather, lead, tin, 
cloth, butter, cheeſe, &c. as appears by the ſtatute 14 


formity ; even ſoldiers in the field have their fandard or 


K. 2. c. 1. Though ſome allow only the five firſt; 


thing together: In an old French book it is written a Ca- 
lais Eſtape de la Laine, &c. i. e. The faple for wool : 


the Staple. 4 Inſt: 235. See ftat. 27 Ed. 3. The Saple 
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| fore it is weighed, and an account taken thereof, on 
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late Staple: go N 

ut 22 Pat hor fo to - periſh, of any 

kind. Vide Stotute Staple, And Black. Com. t V. 314. 


STAR, (Starrum, 2 contraction from the Heb: Ger, 
a deed or contract) Allthe deeds, obli 


„&. of the 
Jews, were anciently talled pars, 


remains in the 


ten — rem, without points, the ſubſtance whereof is 
expreſſed in Latis juſt under it, like an 


King Joby ; a rn, ag em 
as 0 age, are and 


rected age e uch. 9 See 
Black, Cm 2 V. 3 4 J. 262. 

STAR AND _ 8 on . Har and 
bent on ſand - hills. 77 2. 6 9 


'ST AR-CHAMBE ER. Camera þ — 3 called 
Chamber des eftayiles,) a chamber at Weſtminſter ſo 
called fag fg bomas Smith, "de Rep. Anglor. lib. 2. e. 4. 
conjectures, ) becauſe at firſt the cieling thereof was adorn- 
ed with images of 
cap. 1. it is written the ffarted chamber 


viz. 3 Hen. 7. cap. 1. and 21 Hen. 8. cap. 2. That the 
Chancellor, aflited by others there named, ſhould have 
er to puniſh rowts, ri0ts, forgeries, maintenances, em- 
aceries, perjuries, and other fach as were 


not ſufficiently provided for by the Common law, and for 
which the inferior 


ges were not fo r to _ 
rection: And — nl . 


the like ſervice, it was ſtill uſed accordingly. — 
ing the officers belonging to this court, ſee Camd. p. 112, 
113. But by che ſtatute 16 Car. 1. c. 10. This court, 
commonly called the Star- chumber, apd all ju 


wer and authority thereunto belonging, ave 
Gal 


Molley and Blackfont ſeem to think it was called the 
$ar-chomber, becauſe the which the Jeu 
formerly entered into, to the crown, and which were 
called „ rr rely tn Sev Black. Com. 
1 J. 230. 4. 20%, 422, 430. 

STARCH and CH POWDER, By a late afl 
farch-makers are 10 make vie of 
only, for and drainiog green 
dried in the ſtove, under the 
give notice fo the officers for the duties, wheri they box 
and dry their Parch ; and not remove the ſtarch miade be. 


of forfeiting 50 J. Officers may ſearch for ftarch conceal- 
3 warrant, and ſeize the ſame, 
&. A penalty is likewiſe inflicted on makers of hair- 
powder, perfumers, peruke-makers, barbers, &c. mix- 
ing any powder of ney chalk, lime, &c..with-farch 
ew, ot maki powder of any other materials 
than powder 4 Kt And makers of powder for hair 
are to make entries of their workhouſes at the office of 
Exciſe ; and any officer may enter warchouſes and ſhops, 
and examine el powder, which, being mixed; fhall be 
forfeited, and the ſum of 20. Suat. 4 Geo: 2. c. 14. 
STATED DAMAGES. A court of equity cannot, 
any more than 2 court of law, relieve againſt a penalty, 
Fear nature of fated damages; rn am acre 


of time, aye. he time is material to the contract; as in 
corenauy for renewal of aſs. Both courts wil equita- 


neither pretends to controul or change, 
el tp 2 e or engagement. 2 Atk. 2396 Black. 


erg ig Statice, — ponderum) Knowledge 
of veights KB, (Rave, fm or the art of balancing * 
ciglling in ſcales, Merch. Die 


AFIONARIUS,; (From: Statio, reſidence) 15 . 
with Sai in, Or, a canon pee in a c 
thedral ahylreh..-. See: 8. 


STATUARIUM;, _—_— 8 eee 


underſtoccl ts be 


writ for the moſt. 
Dre Hebrew alone, or in Hebrew or Latin; one of 


of the Exchequer, writ- 


5 condition 
ern eee This bears date in the reign of 


gilded Stars. n 
venth, and Hemp W ordained by the flatures, 
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pain — inter vene between the g 


valid. 4 Vol Read, Stat. Fenk. Cont. 233. 
antient meadow: Nor againſt a-lapfe || . 


and tis the office of an 


Ac eus ſacts-c gran of multa alia Romans 
ſtatuatia 853. | \ 
a1; JATYS DE Ran The ſtare of anno: 


tenants, within the manor, met in the court of: 
their lord, to do their cuſtomary ſuit, and enjoy their 
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right and vfages; which ws int termed omi, endes. 
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STATUTE, (Statutim )\ Has divers: f aiicxcigts 1 
Fut It fignifies an act of Parliament made by the 
and the three eſtates of the realm; and Ser 


ſhort writing called 4 S/arute Arran, or Starace Staple; 
which are in the nature of bonds; &c. and called Sitteres, 
as they are made according to the form expreſsly provided. 


in certain fatures. 5 H. 4. c. 12. To ftatutes 2 |; 
parliament, there muſt be the aſſent of the King 


and Commons, without which there can be TA 
of parliament: but there are matiy Acts in Fares 60 0 0 
theſe three afferns are not mentioned therein, 4s DD] es 
Rex ſtatuit in parliumento, and Doternus Rex in Pirifamonto 
ſus ſtatuta edit, and de tormmure concilio ſtatuit, e. P. 
79. 2 Bait: 186. And Sir Eds: Coke fays, that che 
ftarares are penned like charters iti the King's 9 
though they were tnade by lawftn athority. 4 If. 25. 
Before the invention of printing, Al Ratufet were io... 
claimed by the ſheriff in every eon, by Vittue 6 che 
King's writ. 2 . 526; 644. 
Some fatutes are at and fothe are Kate Aud 
_ are Lars ws 1am from the' genus, and ſpecial from 
inftance : The whole body of the fpi- 
= ley 2 18 — genus, but a biſhop, dean, and chapter, 
_ is the ſpecies?” Therefore fatites which concern all 
rhe clergy, are general laws; but thoſe which concern bi- 
ſhops only are ſpecial. 4 Rep: 7 6. The fatites 21 H. 
$. c. 13. which makes the x HU of a ſecond living 
by clergymen, an avoidance of the firft, is a gener 4051 
law, becauſe it concerns all ſpiritual perſons. | 
= Te concerning myſteries and trades in general, 
k acts; though an act which relates 
het one E r trade is a private Featnte. Dyer 73. 
Katute which concerns the King is # publick act; and yer 
the fav. 23 Hen. 9: concerning ſheriff; Kc. 8 5 5 
act. „ Dyes ey TE A Fe in | 
the courts at Weſtminſter ought to take notice of z general 
Patute, without pleading ie: but they are ner Bond's 
take ö „ private Patutes e 6 2 


a Ca the power 3 8 


b Sean ande 1 * 42 22 5 


deelares 45 any fatite J alt Magna Ge | 
22 be void: And 721 is evident, 


ing many parts 
Mus Charts have been repealed and altered 5 
quent as. Read. on Stat.. Vol. 4. g. 340. - And | 
law has been miſtaken in this 2 for the faltet 
en. 3. and 42 E. 3. are 
ot repealed, though they vary frotiy, ahi are contrary to 
dagen Chur ia. 2 Cent. 2. Statutet continue in 
force although the records of them are deſtroyed, by the 
jury of time, 8&c. But if a fature is againft reaſon, or 
le to be it is ved. 4 Rep. 76. 2 


to new, where | 
re ve place 6 nm variance ey a we | 
two famtes, and no clauſe of you obſtante in mares 
ſwch conſtruction ſhal} be made that both may ſtand Ys 


2 56: Dyer 347+ TE 8 of 4 repealing gan, 
rit fatuss nd where one fatute is fe. 
— ao — pot in the mean time are | 


587. 
Old ſtatutes muſt 
contrary; but when 


Staraces eonkiſt of two parts, rhe while; und tht Mi 


8 4 5 ſenup- 
om the words of the ſtatute; as nab, dr 
right reaſon: Equiry*maſt — — 
expoſition of ſtatotes: but ex 1 bee Lgny to de con- 
ſtrued according d dhe "any manner 
of intendment: en is nn" For "7 
60 be explained. Pistod. 363, 405: Oro) Cor. — 
Then of à ſtatute, ieh is the 
of, gping; before, is as it were a key te he Rnow — 
it, and: to open the intent of the makers: by the 
ſtralt-be deemed: true; and therefore good eee ray 
be drawh from che fame! 1 . t. ed N 


tural and genuine expoſition of a ſtatute, to conſtrus one 


© by/ another part of the fame ſtatute, for thar Veſt ex. 
the ng of the'makers: The words of an a . 
r nr ©5, com in «wil. * * 
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ſenſe, and the conſtruction of ſtatutes in general muſt be 
made in ſuppreſſion of the miſchief, and for the advance- 
ment of the remedy intended by the ſtatute; but ſo that 
no innocent perſon by a literal conſtruction ſhall receive 
any damage. 1 It. 24, 381. . 
The beſt way to expound a ſtatute, is to conſider what 
anſwer the law-givers would probably have given to the 
queſtion made, if propoſed to them. Plowd. 465. 3 
Nelſ. Abr. 245. BO 
In the uſual expoſition of ſtatutes, theſe things are to 
be obſerved, viz. 1. What was the Common law before 
the making of the ſtatute ? 2. The miſchief and defect 
which the Common law did not provide againſt. 3. 
What remedy the ſtatute hath appointed to cure this 
miſchief. 4. The true reaſon of the remedy. 3 Rep. 5. 
Where a ſtatute gives a remedy for any thing, it ſhall, 
be preſumed there was no remedy before at Common 
law: And the rules to conſtrue acts of parliament, are 
different from the ſtrict rules of the Common law: though 
in the conſtruction of a ſtatute, the reaſon of the Com- 
mon law gives great light. Kaym. 191, 355. 2 Iuſt. 301. 
If an act of parliament is dubious, long uſage may be 
good to expound it by; and the meaning of things ſpok- 
en and written, muſt be as hath been conſtantly receiv- 
ed; but where uſage is againſt the obvious meaning of 
a ſtatute, by the vulgar and common acceptation of 
words, then it is rather an oppreſſion than an expoſition 
of the ſtatute. Vaugb. 169, 170. 

A ſtatute which alters the Common law, ſhall not be 
ſtrained beyond the words, except in caſes of publick 
utility, when the end and deſign of the act appears to 
be larger than the words themſelves. Bid. 179. Relative 
words in any ſtatute, may make a thing paſs as well as if 

articularly expreſſed: And caſes of the ſame nature ſhall 
within the ſame remedy. Raym. 54. = 
Such fatutes as are beneficial to the people, ſhall be 
. expounded largely, and not with reſtriction. Style 302. 
The expoſition of fatutes concerning the eccleſiaſtical 
courts, belongs to the common law courts: And a fta- 
tute made in imitation of the common law, is to be ex- 
pounded by it. Hob. 83, 97. An affirmative act does 
not repeal a e affirmative ſtatute. The affirma- 
tive words of ſtatutes do not change the common law, 
without negative words added therein. And the ſtatute 
of wills, being in the affirmative, doth not take away 
the cuſtom to deviſe land in places where it is. Fenk. 
Cent. 212. Dyer 155. 1 Inſt. 111. If a ftatute be made 
only in affirmance of the ancient common law, and doth 
not enact any thing new, but what was before provided 
for; it is nevertheleſs a ſtatute, and may be pleaded : 
But the defendant hath a plea at common law. Styles 
Reg. 301. An act of parliament in affirmance of the 
common law, extends to all times after, though it men- 
tions only to give remedy for the preſent ; and where a 
thing is granted by ftatute, all neceſſary incidents are 
granted with it. 1 I. 235. 

Wherever a ftatute gives or provides a thing, the com- 
mon law ſupplies all manner of requiſites. Hard. 62. 
Every ftatute made againſt an injury, gives a remedy by 
action, expreſsly or implicit y. 2 nft. 55, 74. And be- 
ſides an action upon the fatute, as the ſubjects private 
remedy; the offender may be puniſhed for contempt at 
the king's ſuit, by fine, &c. 2 Co. Int. 131, 163. 
Things for neceſſity ſake, or to prevent failure of juſtice, 
are excepted out of ftatutes. Ibid. 118. 

Statutes made for the public good are to be expound- 
ed, ſo as to attain their end. 1 Strange 253, 258. Keble's 
Statutes and Raſtal's differed, and they who were for ad- 
hering to Keble proved they had examined him with the 
parliament roll. The chief juſtice ruled it was enough; 
and Keble was read. 1 Strange 446. Where an act of 
parliament only gi | 


es a remedy to the pa rieved, it 
ſhall not be — as a penal Raarare. * len, par. 
1 fo. 412. How ftatutes are to be recited, and indict- 
ments drawn on them, ſee Inditiment. And 4 New Abr, 
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STATUTE MERCHANT. A Statute Merchani i; 
a bond of record, acknowledged before the Clerk of :he 
Statutes Merchant, and lord mayor of the city of Lo 
or two merchants aſſigned for that purpoſe ; and before 
the mayors of other cities and towns, or the bailiff of an 
borough, &c. ſealed with the ſeal of the debtor and the 


debt at the day, execution may be awarded againſt his 
body, lands, and goods, and the obligee ſhall hold the 
lands to him, his heirs and aſſigns, till the debt is le. 
vied. Terms de Ley. Slat. 13. Edw. 1. The Statute 
of Aon Burnel, 13 Edw. 1. enacts, That the merchant 
is to cauſe his debtor to come before the mayor of Lyy. 
don, &c. to acknowledge the debt due, and day of pay. 
ment; and the recognizance is to be entered in a roll 
Then the clerk is to make out a bill obligatory, where. 
unto the ſeal of the debtor ſhall be affixed, together with 
the king's ſeal in the cuſtody of the * And if 
the debtor fail in payment at the day, upon notice there. 
of to the mayor and clerk, they are to cauſe his goods 
and chattels to be fold by appraiſement, to ſatisfy the 
creditor what his debt amounts unto, and the mone 

without delay is to be paid to ſuch creditor; or in cal 
they cannot fell the goods, they ſhall cauſe ſo much of 
the goods to be delivered to the creditor as will anſwer 
his debr. If the debtor have no goods within the may. 
or's juriſdiftion, the recognizance is to be ſent to the 
Lord Chancellor under the Ling's ſeal, and he ſhall there. 
upon direct a writ to the ſheriff in whoſe bailiwick the 
goods of the debtor are, who is to proceed therein as the 
mayor might have done if the ſaid goods had been in his 
juriſdiction: And if the debtor have no goods whereup- 
on the debt may be levied, he ſhall be impriſoned, and 
there remain until he agree with the creditor, &c. If the 
debtor have ſureties, they ſhall be proceeded againſt in 
like manner as the debtor ; but ſo long as the debt may 
be levied of the goods of the debtor, the ſureties are to 
be without damage. Alſo a merchant ſtranger, to whom 
a debt is due by Statute Merchant, ſhall belides the pay- 
ment of his debt, be ſatisfied for his ſtay and detainer 
from his buſineſs. And by the fatute de Mercatoribus, 
13 Edw. 1. the merchant ſhall cauſe his debtor to appear 
before the Mayor of the city of London, or other city or 
town, and there acknowledge the debt, &c. b fecogni- 
ſance, which is to be inrolled, the roll whereof muſt be 
double, one part to remain with the mayor, and the other 
with the clerk appointed by the king; and' then one of 
the clerks is to write the obligation, which ſhall be ſcal- 
ed with the debtor's ſeal and that of the king, &c. 

If the debt be not paid at the day upon the merchan:'s 
account, the mayor 1s to cauſe the debtor to be impri- 
ſoned, if to be found, and in priſon to remain until he 
hath agreed the debt; and if the debtor cannot be found, 
the mayor ſhall ſend the recogniſance into the Chancery, 
from whence a writ ſhall iſſue to the ſheriff of the county 
where the debtor is, to arreſt his body, and keep him in 
priſon till he agree the debt; and within a quarter of a 


year, his lands and goods ſhall be delivered to him to 


pay the debt; but if the debtor do not ſatisfy the debt 
within that time, all his lands and goods ſhall be deli- 
vered to the merchant by a reaſonable extent, to hold un- 
til the debt is levied thereby; and in the mean time he 
ſhall remain in priſon ; but when the debt is ſatisfied, the 
body of the debtor is to be delivered, together with his 
lands. If the ſheriff return a non eſt inventus, &c. the 


any land ; and they ſhall deliver all the s and lands 
of the debtor by extent, and the merchant ſhall be al- 
lowed his damage, and all reaſonable colts, &c. 

All the lands in the hands of the debtor, at the time 
of the recogniſance, acknowledged, are chargeable ; 
8 — the debt is paid, they ſhall return to Gran- 
tees, if t 
debtor: the debtor or his ſureties dying, the merchant 
ſhall not take the body of the heir, &c. but ſhall have his 
lands until the debt is levied. In London, out of the com- 


& 19 Vin. Abr. tit. Statutes. : Alſo wide Black. Com. 1. 

v. 85. 125 | | 
STATUTE, OF AGREEMENT BETWEEN 

THE KING, LORDS AND COMMONS. in parlia- 


this ſtature z and the ſeal ſhall be opened before them, 


"whereof one piece is to be delivered to the ſaid merchants, 


and the other remain with the clerk ; and before theſe 


ment. 51 H. 3. Statutes of Limitation of actions, and 
of Jeefailes, &c. Vide the Heads. Xe: 


„ merchants 


king, upon condition that if the obligor pays not] the 


merchant may have writs to all the ſheriffs where he hath _ 


are granted away, as ſhall the reſt to the 


monalty, two merchants are to be choſen and ſworn by 
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rchants, &c. -recogniſances may be taken; a fee of 1 d. 
jo — is — = the clerk for fixing the King's 
ſeal: and a ſeal is to be provided that ſhall ſerve for 
fairs, &c. but the ſtatute extends not to Jews, Stat. 
| ibid. Cro. Car. 440, 457. Statutes Merchant were con- 
trived for the ſecurity of merchants only, to provide a 
ſpeedy remedy to recover their debts ; but at this day they 
are uſed by others who follow not merchandize, and be- 
come one of the common affurances of the kingdom. 
Bridg. 21. Owen 82. And all obligations made to the 
king, are of the nature of theſe Statute Merchant. 12 


Rep. 2, 3- ; 
he 5 of a Statute Merchant bond, according to 
Fleta, is as follows, viz. —Noverint univerſi per præſentes 
me A. B. de, &c. Teneri C. D. in centum libr. ſolvend. 
eidem C. D. ad feſtum, &c. Anno Regni, Regis, &c. Et 
nift fecero, concedo quod currant ſuper me & heredes meos 
diſtrictio & pæna proviſa in Statuto Domini Regis edit. apud 
eſtm. Datum London, tali die, &c. See 3 Shep. Abr. 
318. 2 New Ar. 331. Cro. Eliz. 233, 319. & Black. 
Com. 2 v. 160. 4 v. 419. 
STATUTE ST PLE, Is a bond of record, acknow- 
ledged before the mayor of the ſtaple, in the preſence of 
all or one of the conſtables ; to this end, ſays the ſtatute, 
there ſhall be a ſeal ordained, which ſhall be affixed to all 
obligations made on ſuch recognizances acknowledged in 
the ſtaple ; this ſeal of the ſtaple is the only ſeal the ſta- 
tute requires to atteſt this contract; but ir is no more un- 
der the power or diſpoſal of the mayor, than that ap- 
pointed by the Statute Merchant ; for though the ſtatute 
appoints him the cuſtody of it, yet it is in ſuch a man- 
ner, that he cannot affix it to any obligation without 
their conſent, it being to remain in the mayor's hands, 
under the ſcriry de their ow ſeals. 2 Roll. Abr. 466. 
Stat. 27 Ed. 3. c. . 3 1 5 

To underſtand a little of the 2 and conſtitution 
of the ſtaple, and the advantage the nation had by this 
eſtabliſhment, we muſt obſerve, that the place of reſi- 
dence, whither the merchants reſorted with their ſtaple 
commodities, was anciently called Eſtaple, which ſignifies 
no more than mart or market; and this was formerly 
appointed out of the realm, as at Calais, Antwerp, &c. 
and other ports on the continent, which were neareſt to 
us, and whither the merchants might with ſafety coaſt it. 
4 Inft. 238. ; 

But beſides theſe ſtaple ports appointed abroad, there 
were others appointed at home, whither all the ſtaple 
commodities were carried in order to their exportation 
ſuch as London, Weſtminſter, Hull, &c. this was found 
to be of great uſe and conſequence to the prince in par- 
ticular, and to the intereſt and credit of the nation in ge- 
neral; for at theſe ſtaple ports were the King's cuſtoms 
eaſily collected, and were by the officers of the ſtaple, at 
two ſeveral payments, returned into the Exchequer ; be- 
ſides, at theſe ſtaples, all merchants' goods were carefully 
viewed and marked by the proper officers of the ſtaple; 
and this neceſſarily avoided the exportation of decayed 
goods or ill wrought manufactures, and conſequent] 

ed a ſtamp of credit on the merchandizes exported, 
which, upen the view, always anſwered the expectation 
of = buyer, Maline's Lex Merc. 337—338. See the 
27 Ed. Caf. 1. 

The Naple merchandizes, according to Lord Coke, are 
only wogl, woolfells, leather, lead and tin; others but- 
ter, cheeſe and cloths; but whatever they were, the 
mayor and conftables had not only conuſance of all con- 
tracts and debts relating to them, but they had likewiſe 
Juniſditipn over the people, and all manner of things 
touching the ſtaple; this power was m_ them, leſt 
the merthants ſhould be diverted and drawn from their 
buſineſs and trade, by applying to the Common law, and 
running through the tedious * of it, for a determi- 
nation of their differences, and for the greater encourage- 
ment of merchants, that they might have all imaginable 
ſecurity in their contracts and dealings, and the moſt ex- 
peditious method of recovering their debts, without go- 
ing out of the bounds of the ſtaple. 4 Inſt. 238. Maline's 
Lex Mer. 337. 27 Ed. 3.c.8. 5 

By this it appears, 4 this ſecurity was only deſigned 
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the ſale of merchandizes brought thither; yet in timẽ 
others began to apply it to their own ends, and the mayor 
and conſtable would take recognizatces from ſtrangers: 
ſurmifing it was made for the payment of money for mer- 
chandizes brought to the ſtapſe. to prevent this miſchief, 
the parliament in 23 H. 8. reduced the ſlatute ſtaple to its 
former channel, and laid a penalty of 401. on the mayor 
and conſtables who ſhould extend the benefit of the ita- 
rute to any but thoſe of the ſtaple ; but though the ſta- 
tute of 23 H. 8. cap. 6, deprived them of this benefit; 
yet it framed a new ſort of ſecurity, to be uſed ad libi- 
tum by all men, known by the name of a recognizance 
on 23 H. 8. or a recognizance in the nature of a ſtatute 
ſtaple, ſo called; becauſe this act limits and appoints the 
ſame proceſs, execution and advantage in every particular, 
as is ſet down in the ſtatute ſtaple. Co. Lit. 290. 

A recognizance therefore in nature of a ſtatute ſtaple, 
as the words of the act declare, is the ſame with the for- 
mer, only acknowledged under other perſons; for as the 
ſtatute runs, the chick juſtices of the King's bench and 
Common pleas, or in their abſence, out of term, the 
mayor of the flaple at Y/e/lminfer, and the recorder of 
London jointly together, ſhall have power to take recog- 
nizances for payment of debt in the form ſet down in 
the ſtatute; in this, as in the former caſes, the King ap- 
points a ſeal to atteſt the contract. Co. Lit. 290. 4. 4 
Inſt. 238. 2 Roll. Ar. 466. Co. Ent. 12. 

Debt lies as well upon a Statute Staple as upon a bond : 
And a ſtatute acknowledged on lands, is a preſent duty, 
and ought to be ſatisfied befcre an obligation; a debt due 
on an obligation being but a choſe in action, and reco- 
verable by law, and not a preſent duty by law, as a debt 
upon a ſtatute, judgment, or recognizance is, upon which 
preſent execution is to be taken withour farther ſuit. Cr. 
Eliz. 355, 461, 494. 2 Lill. Abr. 536. But a judgment 
in a court of record, ſhall be preferred in caſe of execu- 
tion before a Statute: Though if one acknowledge a ffa- 
tute, and afterwards cqnfels judgment; if the land be 
extended thereon, the cogniſee ſhall have a Scire facias 
to avoid the extent upon the judgment. 6 Rep. 45. 1 
Brownl. 37. It is otherwiſe as to goods, for there he 
that comes firſt, ſhall be firſt ſerved. Bid. The cogni- 
ſor of a /atute grants his eſtate to the cogniſee; by this 
the execution of the ſtatute will be fuſpended. 2 Cre. 
424. But if the cogniſee before execution of a ſtatute, 
releaſe to the cogniſor all his right to the land; it will 
not be a diſcharge of the whole execution: Fot notwith- 
ſtanding, he may ſue execution of his body and goods. 
3 Shep. Abr. 326. Upon a ſtatute ſtaple, a Capias and 
extent of lands, goods, and chattels are contained in one 
writ; but it is not ſo on a Statute Merchant. Jenk. Cent. 
163. In Chancery the proceedings on a Statute Staple, 
are in the petty bag office; and Statutes Staple are ſuable 
in the King's Bench or Common Pleas, as well as in 
Chancery. Cro. Eliz. 208. On a ſtatute's being ſatiſ- 
fied, it is to be vacated by entering ſatisfaction, &c. Statute 
Staple and Statutes Merchant are to be entered within fix 
months, or ſhall not be good againſt purchaſers. 27 Eliz. 
c. 4. See the ſtat. 16 & 17 Car. 2. for preventing delays 
in extending ſtatutes, Vide Recognizances. a 

STATUTES MERCHANT AND STAPLE, TE- 
NANTS THEREBY. He that is in poſſeſſion of lands 
on a /tatute merchant, or ſtaple, is called tenant by ſtatute 
merchant, and ſtatute ſtaple, during the time of his poſſeſ- 
ſion: And creditors ſhall have freehold in the lands of 
debtors, and recovery by novel diſſeiſin, if put out; but 
if tenant by ſtatute merchant, or ſtatute ſtaple, hold over his 
term, he that hath right may ſue out a venire facias ad 
computing”, or enter, as upon an elegit. 27 Ed. 3. &c. 

As to recognizance in nature of a ſtatute ſtaple, ſee ſtar. 
23 H. 8. c. 6. Black. Com. 2 V. 160, 342. 4 J. 424, 
& tit. Recognizance. | | 

STATUTES OF A CORPORATION. An inci- 
dent to a Corporation as ſoon as it is duly erected, and 
which is annexed of courſe, is, to make bye-laws, or pri- 
vate ſtatutes for the better government of the Corpora- 
tion; which are binding upon themſelves, unleſs contrary 
to the laws of the land, and then they are void. This is 
included by law in the very act of Incorporation. Black, 


for the merchants of the ſtaple, and for debts only on 
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- STATUTO STAPULE, ls a writ thaz lies to take 


che body to priſon, and ſeiſe upon the lan 


s and goods 
of one who hath forfeited rhe bond called ſtarute 22 


. Orig. 11. F CT We Ig 
ATUTO MERCATORIO, The writ for impti- 
ſoning him that hath forfeited a ſtature merchant bond, 
until the debt is ſatisfied : And of theſe writs," there is 
one 1 lay perſons, and another againſt perſons ec- 

IT | 


cleſi - Reg. Orig. 146, 148. 

STATUTUM BE FA BORARIS, 'An ancient 
wtit for the apprehending of ſuch labourers as tefuſed to 
work according to ſtatute. « Judi. 27. | 
SrTATU TUM SESSIONEM, The ſtatute e A 
meeting in every hundred of conſtables and houſholders, 
by cuſtom, for the ordering of ſervants, and debating 
of differences between the maſters and ſeryants, rating 
of ſervahts wages, &c. 5 Eliz. cap. 4. en Re 

STAURUM, Any ſtore or ſtanding ſtock of cattle, 
proviſion, &c. Matt. Weſtm. Anno. 12:59. 

STEALING, Is the fraudulent taking away of ano- 
ther man's with an intent to ſteal them, againſt, 
or without the will of him whoſe they are. The 
Civil law judges open theft to be ſatisfied by the recom- 
pence of four- fold; and privy theft, by the recompence 
of double; but the law of England adjudges both thoſe 
offences to be death, if the value of the thing ſtolen be 
above twelve-pence. Cowell, See LARCENY. 

STEALING AN HEIRESS. This is the forcible 
abduction and 9 of an Heireſs. It is made felony 
in the principal and his acceſſaries by 3 H. 7. c. 2. and 
by 39 Elz. c. 9. The benefit of clergy is taken away 
from all ſuch ves; except acceſſaries after the offence. 

STEEL. See IRON. : 

- STEORESMAN, The ſame with the ſtiremannus, or 


ſturemannus. 

STEPHENS (Joanna) 5000 l. reward granted to her 
for 2 diſcovery of her — — icines for diſſolving the ſtone, 
12 Ces. 2. cap. 


STEPNEY, The rector of every church and chapel, 


converted into a'parochial church in the pariſh of Step 
to be nominated by Brazen #oſe college, 12 Ann. * 


* 17. j . 
STERLING, (Sterlingum) Was the epithet for ſilver 
money current within this kingdom, and took name from 
this ; that there was a pure coin ſtamped firſt in England 


by the Zaſterlings, or merchants of Eaſt Germany, by the | 


command of King Jobn; and Hoveden writes it Eſterling. 
Inſtead of the pound ſterling, we now ſay ſo many pounds 
of lawful Engliſh money; but the word is not wholly dif- 
uſed, for though we ardinarily fay lawful money off Eng- 
land, yet in the mint they call it ſterling money; and when 
it was found convenient in the fabrication of monies, to 
have a certain quantity of baſer metal to be mixed with 


the pure gold and ſilver, the word ſterling was then in- 


troduced; and it has ever ſince been ufed to denote the 
certain proportion or degree of fineneſs, which ought to 
be retained in the reſpective coins.  Lownd"s Eſſay upon 
coins 14. 

STEWARD, (Seneſcallus, compounded of the Sax. 
Steds, i. . Room, or Stead, and Weand, a ward or keep- 
er) Is as much as to fay a man appointed in my place or 
ſtead, and hath many applications, but always denotes an 
officer of chief account within his juriſdiction. The 

ateſt of theſe officers is The Lord Heb Steward of Eng- 
who anciently had the ſuperviſing and regulating, 

next under the king, the adminiſtration of juſtice, and 
all other affairs of the realm, whether civil or military; 
and the office was hereditary, belonging to the. Earls of 
Leiceſter, till forfeited to King Hen. 3. But the power of 
this officer . great, of late the office of High 
Steward of England hath not been granted to any one, 
only pro bac vice, either for the trial of a peer of the 
alm on an indictment for a capital offence ; or for the 
determination of the pretenſions of thoſe who claim to 
hold by grand ſerjeanty, to do certain honourable ſer- 
vices to the King at his coronation, &c, for both which 


he holds a court, and proceeds according to 
EE cuſtoms of England Re" he to wh Obs | 


office is granted muſt be of nobility and a Lord of par- 
liament. 4 Inſt. 58, 59. Crompt. Juriſd. 84. 13 Hen. 
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8. 11. 2 Hawk. P. C. 5. Of the nine great 6Mcers of 
the crown, the Lord High Steward is the firſt; but when 
the ſpecial buſineſs for which he is appointed is once 
ended, his commiſſion expires. The firſt Lord Hi 
Stetward that was created for the ſolemnizing of a Coro. 
nation, was Thomas ſecond fon of Hen. 4th z and the firſt 
Lord Steward fot the trial of a peer, was Edward 


Huntingdon in the ſathe reign, Lex Conſtitution, 170. 
There is a Lord Steward of the Houfhold, mentioned 
Stat. 24 H. 8. cap. 13. whoſe name was changed to that 
of Great Maſter of the Houſhold, Anno 32 H. 8. But this 
ſtatute was 3 Mar. 4 4 and the office of 
Lord Seward of the houſhold revived. He is the chief 
officer of the king's court; to whom is committed the 
care of the king's houſe; he has authority over all of. 
cers and ſervants of the houſhold, except thoſe belongi 
to the chapel, chamber, and ſtable ; and the palace — 
is exempted from all juriſdiction of any court, but only 
of the Lord Steward, or in his abſence, of the Treaſurer 
and Comptroller of the houſhold, with the Steward of 
che Marſhalſea, who by virtue of their offices, withour 
any commiſſion, hear and determine all treaſons, murders, 
felonies, breaches of the peace, &c. committed in the 
King's palace: Beſides the Treaſurer and Comprroller, 
the Lord Stetvard hath under him a Cofferer, ſevera} 
Clerks of the Green Cloth, &c. He attends the King's 
| perſon at the beginning of parliaments; and is a white 
ſtaff officer, which he breaks over the hearſe on the death 
of the King, and thereby diſcharges all officers under 
him: Of this officer's ancient power, read Fleta, lib. 2. 
and F. N. B. 241. In the liberty of Weſtminſter, an off. 
cer is chofen and appointed, called High Steward, and 
there is a Deputy Steward of Weſtminſter ; and the word 
Steward is of fo r that in moſt corporations, 
and all honſes of „an officer is found of this name 
and authority. Stewards of Manors, fee Copybold. See 
Black. Com. 4 V. 258, 260. As to the Lord High Steward, 
and as to Steward of the Houſhold, Id. 3 V 76. 4 J. 


273. 
FrEwARDS OF COURTS. See COPYHOLD, 
MANOR, LEET. io | 
STEWS, (from the Fr. Eftuves, i. e. Therme, Balneum) 
Are thoſe places which were permitted in England to wo- 
men of profeſſed incontinency, and that for hire would 
roſtitute their bodies to all comers; ſo called, becauſe 
tate perſons are wont to prepare themſelves for vene- 
reous acts by bathing; and hot haths were by Homer rec- 
koned among the effeminate ſort of pleaſures. Theſe 
ſtews were fopprefied by King Her. 8. about the year 


farthing, four of them making a helfing. 

STICK OF EELS, A quantity or meaſure of 
twenty-five. A bind of eels contains ten flicks, and each 
ſtick 25 eels. Stat. of Weights and Meafures. 

STICKLER, An inferior officer who cuts wood with- 
in the King's parks of Clarendon. Rot. Parl. 1 H. 6. 

STIEYARD, STEELYARD, Otherwiſe called the 
Stylehouſe, in the pariſh of Altballows in London, was by 
authority of parliament aſſigned to the merchants of the 
Hanſe and Almaine or Eaſterling merchants, to have their 
abode in for ever, with other tenements, rendering to the 


In ſome records it is called Giabalda Teutonicorum; and it 
was at firſt denominated fi yard, of a broad place or court 
where fee! was fold, upon which that houſe was ſounded. 
See WET c. 32. & 22 H. 8. c. 8. 1 Edv. 6. c. 13. 
STINT, common without. There are commons 
without tint, and which laſt all the year. By the 
Rarute of Merton however, and other ſubſequent ſtatutes, 
the lord of the manor may encloſe fo much of the waſte 


leaves common fufficient for ſuch as are entitled thereto. 
moners. See Second Surrbarge. 


STIPULA, Stubble left ſtanding in the field after the 
corn is reaped” and carried away Heat unam carec- 


Den . — A 2. Ede. 2. 
| tatam foragii, & duas acras ſtipulæ, &. Cart. 2 ru. 


of Devon, on the arraignment of Jobn Holderneſs 3 


1585 | 
ICA, A braſs Saxon coin, of the value of half a 


Mayor of London a certain yearly rent. Stat. 14 Ftv. 4. 


as he pleaſes, for tillage or wood-ground, provided he 


Black. Com. 2 V. 34. Not any commoner hath a right to 
ſurcharge che common to the prejudice of the other com- 
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STIPULATION IN THE ADMIRALTY 
COURTS. The firſt proceſs in theſe courts is frequent- 
ly by arreſt of the d endant's perſon ; when they take 
recognizances or ſtipulation of certain fidejuſſors in the 
nature of bail, and in caſe of default, may impriſon both 
them and their principal, Black. Com. 3 V. 108, 109. 
STIREMANNUS, (/turemannas, Sax. ſteor- man) A 
pilot of a ſhip, or ſteers- man. Domeſd,, ' 
STIRPES, diſtribution per. Under the ſtatute of dif. 
tributions. it will ſometimes happen that perſonal. eſtates 
are divided per capita, and ſometimes per ſtirpes; where- 
as the Common law knows np other rule of ſucceſſion but 
that per ſtirpes only. They are divided per capita to every 
man an equal ſhare, when. all the claimants claim in their 
own rights, as in equal degree of kindred, and not jure 
repreſentationis, in the right of e As if the 
next of kin be the inteſtate's three brothers A. B. and C. 
here his eſtate is divided into three equal portions, and 
diſtributed per capita, one to each; But if one of theſe 
brothers, (A.) had been dead, leaving three. children, 
and another, (B.) leaving two; then the diſtribution 
muſt have been per ſtirpes, viz. one third to A.'s three 
children; another third to B. two children, and the re- 
maining third to C. the ſurviving brother: Yet if C. had 
alſo been dead, without ĩſſue, then A.”s and B,'s five chil- 
dren being all in equal degree to the inteſtate, would 
take in their own rights per capita, viz. each of them 
"one-fifth part. Prec. Chay. 54. Black. Com. 27. 517. 
Ke otherwiſe as to real eſtates, See the, next title, or 
n wo: Fm mee, 


STIRPES, ſucceſſion in. The lineal deſcendants, in in- 


finitum, of any perſon deceaſed, ſhall repreſent their an- 
ceſtor ; that is, ſhall ſtand in the ſame place as the per- 
ſon himſelf would have done, had he been mg 
Thus the child, grandchild, or great-grandchild (either 
male or female) of the eldeſt ſon ſucceeds before the 
younger ſon, and ſo in inſinitum. And theſe repreſenta- 
tives ſhall take neither more nor leſs, but juſt ſo much as 
their principals would have done. As if there be two 
ſiſters, aret and Charlotte, and Margaret dies leaving 
ſix daughters; and then John Stiles, the father of the 
two ſiſters, dies, without other iſſue: Thele ſix daughrers 
ſhall take among them exactly the ſame as their mother 
Margaret would have done, had ſhe been living; that is, 
a molety of the lands of Jobn Stiles in coparcenary. This 
taking. by repreſentation is called a ſucceſſion by. /tirpes, 
according to the roots. Black. Com. 2 V. 217. So if 
Charlotte had died leaving three children, her three chil- 
dren would be intitled to the moiety the mother would 
have had, if living: Contrary to the caſe ef diſtribution 
of perſonal eſtates under the ſtatute. 
OCK AND STOVEL, A forfeiture where any 
one is taken carrying ſtipites & pabulum out of the woods; 
for ſtoc ſignifies ſticks, and ſtovel pabulum. Antg. Chart. 
T or STOKE, Syllables added to the names 
or Places, from the Sax. Stocce, i. e. Stipes, Truncus ; as 
oodſtock, Baſing ſtoke, &c. _ 7 
STOCK AND FAMILY. If lands were deviſed 
rally to-a ſtack or family, it ſhall be underſtood of 
the heir principal of the houſe. Hob. 33. See Tylwith. 
STOCK JOBBERS and STOCKS, in Exchange Al. 
ley. All ſtockjobbing not authorized by act of parlia- 
ment, or by charter, or uſed by obſolete charters, ſhall 
be void, and the undertakings are declared nuſances, &c. 
by Stat. 6 Geo. 1. cap. 18, All premiums to deliver or 
recelve, accept or refuſe any publicꝶ ſtock, or ſhare there- 


in, and contracts in nature of wagers, putts and refuſals 


relating to the value of the ſtoct, thall be void; and the 
Premiums returned, or may be recovered by action with 
double coſts; and the perſons entering into or exe- 
hr . ach contract, ſhall forfeit 500 J. No money 


given to compound any difference, for not deli- 


vering or transferring ſtock, or not performing contracts; 
but the whole money agreed, is to be paid, and the fock 
transferred on pain of 1007. Perſons buying, on refuſal 
or neglect to transfer at the day, may buy the like quan- 
tity of Bock, of any other perſon, and recoyer the damage 
of the firſt contractor: And contracts for ſale of any 
Stock, where contractors are not actually poſſeſſed of or 
intitled unto the ſame, to be void; and the parties agree- 


of offenders in, 


eſt fon. 


like unto thoſe which we now call hoods. 1 
times it is taken ſor the archiepiſcopal pall. Eadmer. cap. 


fary to the theft and felony. And by 1 Ann. c. 


o 
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| ing to ſell, &c. incur a penalty of 500 J. Brokers making 
agreements, &c. and doing contrary, are alſo liable to 
penalties : But this act not to hinder lending money on 
' Stocks, or contracts for re· delivering or transferring there- 
on, ſo as no premium be paid for the loan more ch 

gal intereſt, Stat. 7 Geo. 2. c. 8. Made perpetual by 10 
| Geo. 2. As to Stocks ſold, it is held, that an actual trans- 
fer is not neceffary, unleſs the perſon, to whom it ought 


an le- 


to be made, was at the place and time ready to accepr it ; 
and then the time of tender is the laſt hour of the day on 
which the Stock was to be transferred. Mod. Cafe. in L. 
and E. 106, 219. If the plaintiff dotn not ſet forth in his 


declaration that he was at the South-Sea Houſe, &c. on the 


day, at ſuch a time, and ftaid till the laſt hour, to trans- 


fer his Stock, he cannot maintain his action. Paſchb. 8 


Ges. 1. In equity it has been adjudged, if a truſtee, or 


executor, with the truſt money buys ſtocks, and there- 


by gains conſiderably, he ſhall have the advantage of it 
to himſelf; in teſpect of the hazard he ran of being a 
loſer by it, which he muſt have borne, if able. Ar. Caſ. 
Eg. 398. But in a like caſe, where money laid out on 
Stocks was greatly improved; it was decreed, that as if 


the Stock had fallen, the truſt muſt have ſuffered; ſo its 


accidental riſe ſhall be for the benefit of it. 


E Hill. 


ams 649. See Brokers and Felony. 


STOCKS, ( e A wooden engine to put the legs 
or the ſecuring of diſorderly perſons; 
and by way of puniſhment in divers caſes ordained by 


ſtatute, &c. And it is faid that every vill within the pre- 
einct of a torn is indictable for not having a pair of 


Stocks, and ſhall forfeit g J. Kitch. 13: | 
STOCKLAND AND BONDLAND: In the ma- 
nor of Wadburſt in Suſſex, there are two ſorts of copyhold 


eſtates, viz. Stockland and Bondland, deſcendable by cuſ- 
tom in ſeveral manors: As if a man be firſt admitted to 


Stockland, and afterwards to Bondland, and dies ſeiſed of 
both, his eldeſt ſon and heir ſhall inherit both eſtates ; 
but if he be admitted firſt to Bondland, and after to the 
other, and of theſe dieth ſeiſed, his youngeſt ſon ſhall in- 
herit : And Bondland held alone, deſcends to the young- 
2 Leon. 55. Ah A 13 £20 IR 
STOLA, Was a garment formerly worn 'by prieſts, 
And ſome- 


188. Alfo a veſtment which matrons wore. Cowell. 
'STOLEN GOODS. To help people to ſtolen goods 
for reward, without a 3 the felon, is felony. 
4 Geo. 1. cap. 11. Proſecutors of ſuch offenders how re- 
warded, 6 G. 1. c. 23. Perſons buying or receiving lead, 
iron, copper, braſs, bell metal or ſolder, knowing it to 
be ſtolen, to be tranſported. 29 Geo. 2. c. 30. Stat. 3 
&S 4W.& M.c.g. & 5 Ann. c. 31. makes the perſon 
receiving ſtolen goods knowing them to be ſtolen, acceſ- 
. and 
5 Ann. c. 31. the receivers may be proſecuted foes miſ- 
demeanor, tho? the principal felon be not taken. | 
Trover for goods ſtolen from the plaintiff, and ſold to 


defendant, not in a market overt; but in his ſhop (not 
in- London) it appeared in evidence that the defendant did 
not know they were ſtolen goods, and Lord Hardwicke 
ſaid in ſuch caſe, tho? the property was not (ſtrictly ſpeak- 
ing) altered, yet as it was a fair tranſaction, he would 
hold the plaintiff to ſtrict proof, that theſe were the iden- 
tical goods ſtolen, and he not being able to prove thar 
was nonſuited. Rep. Temp. Hardwi:ke per Annaly, 349. 
If the owner of the goods knew or had reaſonable caule 
to ſuſpect they were ſtolen ; he ſhall not have reſtitution, 
unleſs he proſecutes the thief to conviction. Id. 350. 
A ſale in a ſhop in London (dealing in ſuch 
is by cuſtom a market overt, will alter t 
Id. 350. | ".” 


goods) which 
e property. 


STONE, A weight of 14 pounds, uſed for weighing 
14 


of wool, &c. The ſtone of wool ought to weigh 1 

pounds; but in ſome places, by cuſtom, it is leſs, as 12 
pounds and a half: A Stone of wax is g pounds; and in 
London the Stone of beef is no more. 
Rot. Parl. 17 | 


11 Hen. 7. c. 4. 
Ed. 3. WE 20 


STORES OF-WAR, Are not to be imbezzled; and 
none to make fores of war with the King's marks, but 
contractors with the principal officers or commiſſioners of 
10 L 


the 


# 
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the navy, &c. under the penalty of 2007. Stat. 9 & 10 
IF. 3. Plantatation pitch and tar to be clean, 5 Geo. 1. c. 
11. 24 Geo. 2. cap. 52. 25 Geo: 2. cap. 35. Penalty of 
having ſtores of the King's mark, 9 & 10 W. 3. cap. 41- 
9 Geo. 1. c. 8. Juſtices may mitigate the penalty ot con. 
cealing ſtores; 9 Geo. 1. cap. 8. Juſtices of aſſiſe and 
quarter - ſeſſions may hear and determine offences relating 
to ſtores, 17 Geo: 2. c. 40. Pre-emption of ſtores imported 
in neutral ſhips, given to the commiſſioners of the navy, 
during the war, 19 Geo. 2. c. 36. Vide Naval Stores. | 
STOTARIUS, He who had the. care of the ud or 
breed of young horſes. Leg. Afred c. 9. 
7 STOTH, Nativi de W. 2 quilibet pro filiabus ſuis 
Maritandis Gerſon Domino, & Ourlop pro filiabus corruphis; 
& Stoth, & alia ſervitia, c. Petr. Hleſſ. contin. it. 
Croyl. p: 115. 185 oaths «+ 1 
5 STOURTON „The 29 Car. 2. not to make void. the 
leaſe granted by the dean and 5 75 of York, of the par 
ſonage and tythes, in Stourton in Nottinghamſpire, 29:Ca! 
2. C. 8. E Narr Pu wth id ai 
STOW, (Sax. i. e. locus) A place, and is often joined, 
to other words; as Godſtow is a place dedicated to G. 
_.- STOWAGE, Is the room where: goods are laid, or 
tis the money paid for ſuch places. See Houſage. 
STRAITS, A narrow ſea between two lands, or an 


! 


arm of the ſea. Alſo there is a narrow coarſe cloth anti- 


tiently ſo called. 18 Hen. 6. c. 16. . 
STRAND, (Sax.) Any ſhore or bank of a ſea or great 
river: Hence the ſtreet in the weſt ſuburbs of London, 
which lay next the ſhore or bank of the Thames, is called 


— 
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STRIKING in the King's . ſuperior courts of juice, 
in Maſiminſter ball, or at the afſizes, ſubjects the oflende: 
to the lols of the right-hand, impriſonment for life, ang 
forfeiture of zoods and chartels, and of the profits of his 
lands during life. Staundf. P. C. 38. 3 I. 140, 141. 
Maliciouſly Ariking in the King's palace, wherein his 
royal perſon reſides, whereby blood is drawn, is puniſha- 
ble by perpetual impriſonment; ahd fine at the King's 
pleaſure ; and alſo wich loſs of the offender's right-hand, 


the ſolemn execution of which ſentence is delcribed at 
| ern in the Stat. 33 H. 8, . 12. See Black. Com. 4 /. 


25, 274: And ſee Church, Palace. 

__ STRIP, (frepicus) Deſtroction, mutilation, from the 
Fr. eftropier : Strepitum & vaſtum facert, i. e. to make 
Arip and waſte, or firop and waſte. See Eflrepment. 
STROND, An vid Sgxon word ſignifying the fame 


STRUMPET, (meretrix) A whore, harlot, or cour. 
telan : This word was heretofore uſed for an addition 
c 

STKYKE, The eigtith part of a ſeam or quarter of 
corn, .a ſtiyke or buſhel. Cartular. Rading. MS. 116, 

STUD of mares, Is a company of mares kept for breed. 
ing of colts; from the Sax. fodmare, i. e. equa ad fetun. 

STUDY OF THE LAW. Sce Black Com. the In. 
troduction to the firſt Volume. * 

_ STULTIFYING ONE'S SELF. It hath been aid 
that a neon compos himſelf, tho, he be afterwards brought 
to a right mind, ſhall not be permitted to alledge his own 
inſanity, in order to avoid his grant; for that no man 


the Strand. An impunity from cuſtom, and all impoſi- 


ſhall be allowed to ſtultify himſelf, or plead his own dil. 


tions upon goods or veſſels, by land or water, was uſually; ability: But late opinions, feeling the inconvenience ot 


expreſſed by ſtrand and ſtream; as King Hen. 2. in his 


' Comb. 469. 3 Mod. 310, 311. 1 Equ. Caf. Abr. 279 


charter to the town of Kocheſter, —Concedo & confirmo 
in perpetuum cum ſocne & ſoke, & ſtrand & ſtream. Mon. 
Angl. tom. 3. p. 4. 1 A 
STRANDED, (from the Sax. frand) Is when a ſhip 
is by tempeſt or ill ſteerage run on ground, and ſo. pe- 
riſhes. 17 Cur. 1. c. 14. Where a veſſel is ftranded, juſ- 
tices. of the peace, &c. ſhall command conſtables near 


the ſea · coaſts to call aſſiſtance for the preſervation of the 
ſhip 3; and officers of men of war are to be aiding and 


aſſiſting. 12 Ann. c. 18. 1 | 2 
- STRANGER, (derived from the Fr. eftranger, ali- 
enus) Signifies generally in our language, a man born 
out of the realm, or unknown. In the law it hath a ſpe- 
cial ſignification, for him that is not prizy,to an act: As 
a ſtranger to a judgment, is he to whom ee 
not belong; and in this ſenſe it is directly contrary to 


' 
| 


this rule, have in many points endeavoured to reſtrain it 


And it jeems to be ſettled, that their àcts are only bind. 


ing, in caſe they be afterwards agreed to, when their im. 


becility ceaſes. Vide Black. Com. 2 V. 291, 292. 
STURGEON, May be imported, 10 & 11 /. 3. c. 
24. The King where intitled to furgeon, 17 Ed. 2. Stat. 
x 47 1. e e 2 Wage RARE 
STYLE, (appello) Is to call, name, or intitle one; 
as the /iyle of the King of England is George the Third, by 


| the Grace of God King of Great-Britain, France and Hr. 


land, Defender of the Faith, &c. There is alſo an Ol 

and New Style, uſed in the dates of things abroad; the 

latter being eleven days before the former. 
SUBARRARE. Florence of Worceſter tells us, that 


| 


King Ares, ſubarravit & duxit a noblewoman of Mercia, 
anno 868. 8 dre. 5 


party or privy. Old Nat. Br. 128. Strangers to deeds SUB PEACON, An antient officer in the church, 
ſhall not take advantage of conditions of entry, &c. as | made by the delivery of an empty platter and cup by the 


parties and privies may; but they are not obliged to make 
their claims on a fine levied till five years ; whereas pri- 
vies, ſuch as the heirs of the party that paſſed the — 
are barred preſently. 1 Iiſt. 214. 2 Iuſt. 516. 3 Rep. 
79. Strangers have either a preſent or future right; or 
an apparent paſſibility of right, growing afterwards, &c. 
Wood's Inſt. 245. See Black. Com. 2 V. 356. 


STRAY, or going aſtray of beaſts and cattle, ſee Eray. 


STREAM-WORKS, A kind of works in the Stan- 
naries, mentioned in the Stat. 27 H. 8. c. 23. | 
STREEMAN, (Sax.) Robuſtus, vel potens vir. Le- 
land, vol. 2. p. 188. 
STREETS. If freets in Londen are not well paved, 
. the mayor and aldermen, or any three juſtices there, may 
ſet fines upon perſons, to be levied by diſtreſs or action, 
&c. 32 & 35 F. 8. c. 10. And for nuſances, diſturbances, 
revelling, &c. in ſtreets, certain penalties are inflited by 
the city laws. Lex Lond. 194. It is made felony mali- 
ciouſly to aſſault perſons in the ſtreets, with intent to tear 
their clothes; &c. Stat. 6 Geo. 1. c. 23. /. 11: Vide 
Robbery. | * 
STREPITUS JUDICIALIS, The circumſtances of 
noiſe and crowd, and other turbulent formalities at a pro- 
ceſs or trial in a publick court of juſtice. And therefore 
our wiſe anceſtors did in many cales provide, that right 
and juſtice ſhould be done in a more private and quiet 


- - manner, Cowell. Paroch. Anti 


P. 344- | 
STRETWARD, Was an N 8 of the ſtreets, like 
our ſurveyor of the highways, or rather a ſcavenger. 
Mon. Ang. tom. 2. p. 187. | | | 


ö 


I 
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biſhop, and of, a pitcher, baſon and towel. by the arch- 
deacon : His office' was to wait on the deacon with the 
linen on which the body, &c. was conſecrated, and to 
receive and catry away the plate with the offerings at ſa- 
craments, the cup with the wine and water in it, &c. 
He is often mentioned by the monłiſb hiſtorians, and par- 
ticularly in the Apoſtolical Canons, 42, 43. 
SUBJECTION, civil. Civil ſubjection is the obliga- 
tion, whereby the inferior is conſtrained by the ſuperior 
to act contrary to what his own reaſon and. inclination 
would ſuggeſt. Obedience to the laws in being is un- 
doubtedly a ſufficient extenuation of civil guilt before 
the municipal tribunal. Black. Com. 4 V. 28. 


monwealth under the King their head. Wood's Inſt. 22. 
SUBINFEUDATION, Was where the inferior lords, 
in imitation of their ſuperiors, began to carve out and 
grant to others minuter eſtates than their own, to be held 
of themſelves, and were fo proceeding downwards in in- 
finitum *till the ſuperior lords. obſerved, that by this me- 
thod of ſubinfeudation they loſt all their feodal profits, of 
wardſhips, marriages, and eſtreats, which fell into the 
hands of theſe * or middle lords, who were the im- 
mediate ſuperiors of the terretenant, or him who occupi- 
ed the land. This occaſioned the Stat. of Weſitm. 3. Or 
quia emptores, 18 Ed. 1. to be made; which directs, that, 
upon all ſales or feoffments of lands, the feoffee ſhall 
hold the ſanie, not of his immediate feoffer, bur of the 


chief lord of the fee of whom ſuch feoffer himſelf held 


It. 
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' SUBJECTS, (ſubditos) Are the members of the Com- 
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it. And from hence it is held, that all manors exiſting 
ac this day muſt have exiſted by immemorial preſcripti- 


on; or at leaſt ever ſince the 18 Ed. 1. when the ſtatute 


of quia emptores was made. Black. Com. 2 V. 91, 92. 
UBJUGALIS, Is any beaſt carrying the yoke. 

Matt. Pariſ. 1249. : 8 
4 fl. E ERIbös, (from the Sax. fbleger, i. & inceſ- 
tus) One who is guilty of inceſtuous whoredom, 
SUB-MARSHAL, An officer in the Marſpalſea, who 
is deputy to the Chief Marſþal of the King's Houſe, com- 
monly called the Knight Marſhal, and hath the cuſtody 
of the priſoners there. He is otherwiſe termed Under 
"Mar I - Cromp. Juriſ. 14. 

- SUBMISSION, Of matters to arbitrament, by bond 
or covenant, &c. upon which an action may be brought 
on non- performance of the award, if it is made for pay- 
ment of money. 10 Rep. 131. See Arbitrament. 

SUBNERVARE, To cut the finews of the legs or 
thighs 3 to ham-ſtring : And it was an old cuſtom of Eng- 
nd, meretrices & impudicas mulieres ſubnervare. 
SUBORNATION, (/ubornatio) A ſecret under- 
hand preparing, inſtructing, or bringing in a falſe wit- 
neſs; and from hence ſubornation of perjury is the pre- 
paring of corrupt alluring to perjury. Subornation of 
witneſſes we read of in the 32 Hen, 8. c. 9 And in pro- 
curing or ſuborning a witneſs to give falſe teſtimony in 
any court of record concerning lands or goods, the offend- 
er ſhall forfeit 40 J. or ſuffer impriſonment for half a year, 
ſtand on the pillory, &c. by 6 Eliz. c. 9. See Perjury. 
SUBPCENA, Is a writ whereby common perſons are 
called into Chancery, in ſuch caſes where the Common 

Jaw hath provided no ordinary remedy ; and the name 
of it proceeds from the words therein, which charge 
the party called to appear at the day and place aſſigned, 

ub pena centum librarum, c. Welt. Symb, par. 2. 
Cromp. Juriſdict. 33. The ſubpæna is the leading pro- 
ceſs in the courts of equity; and by ſtatute, when a bill 
is filed | againſt any perſon, proceſs of ſubpæna ſhall be 
taken out to oblige the defendant to appear and anſwer 
the bill, &c. 4 5 Ann. c. 16. Where a defendant abſconds, 
or goes beyond fea, to avoid being ſerved with proceſs of 
ſulpæna to appear, &c. ſee' 5 Geo. 2.7. 25. and infra. And 
there are ſevgral of theſe writs in Chancery; as the ſubpwna 


ad reſpondend', ſubpæna ad replicand & ad rejungend, ſub- 
pena ad 2 & ad audiend" judicium, Sc. which 


writs are to be made out by the proper clerks of the /ub- 
pena office; and ſubpend's to anſwer muſt be perſonally 
ſerved by being left with the defendant, or at his houſe 
with one of the family, on affidavit whereof, if the de- 
fendant do not anſwer, attachment ſhall be had againſt 
him, &c: Pra. Solic. 5, 6. A ſubpæna ad teſtificandum 
lies for the calling in of witneſſes to teſtißy in any cauſe, 
not only in Chancery, but in all other courts , and in that 
court, and in the Exchequer, it is made uſe of in law and 
equity. The two chief writs of ſupæna are to appear and 
to teftify ; and the latter iſſues out of the court where the 
iſſue is joined, upon which the evidence is to be given. 
2 Lil. Abr. 536. In this writ the 100/. penalty is in- 
ſerted only in terrorem, being never levied; though if a 
witneſs ſerved with a ſubpæna, refuſe to appear, on ten- 
der of his charges, the party injured thereby may reco- 
ver 10 l. damages, and other recompence by action of 
the caſe. 5 Elz. c. 9. See Black. Com. 4 V. 137. 
SUBPOCENA AD TESTIFICANDUM. A writ or 
proceſs, to bring in witneſſes to give their teſtimony. Sce 
ſtat. 5 Eliz. c. 9. If a witneſs on being ſerved with this 
proceſs does not appear, the court will iſſue an attach- 
ment againſt him, or a party plaintiff or defendant, in- 
jured by his non-attendance may maintain an action 
againſt the witneſs, See Black. Com. 3 V. 369. 
SUBPCENA DUCES TECUM. This is a writ or 
proceſs of the ſame kind with the preceding ſubpæna, in- 
cluding a cauſe of requilition, for the witneſs to bring 
and produce books and apers, &c. in his hands, be- 
onging to, or wherein che parties are intereſted. Ste 


SUBPCENA IN EQUITY. A proceſs in Equity, 
calling on-a defendant to appear and anſwer to the com- 


. Plainant's bill. Sce Black. Com. 3 V. 445. and the ſtat. 5 


Geo. 2. c. 25. Which enacts that where the party can- 
not be found to be ſerved with ſulpæna, and abſconds (as 


do. 


| 


* 
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believed) to avoid being ſerved; à day ſhall be appointed 
him to appear to the bill of the plaintiff; vhich is to be 
inſerted jn the London Gazette; read in the pariſh church 
where the defendant laſt lived, and fixed up at the royal 


s 


exchange: And if the defendant doth. not appear upon 
rag the bill ſhall be taken pro confeſſo. As to the 
original of this /ubpena, ſee Blatk. Com. 3 V. „i. And 
5 1 07 501500 e 
SUBSCKIPTION OF WITNESSES. A will of 
lands muſt by ſtat. 29 Car. 2. c. 3. $5; be atteſted” or 
ſubſcribed. by three credible: witneſſes at leaſt : In other 
conveyances, the actual ſubſcriprion of the witneſſes is 
not required by law, though it is prudent for them ſv to 
lack. Com. 2 V. 378. 12 


SUBSEQUENT. CONDITIONS. Theſe are fuch 


by the failure or non- performance of which an eſtate al- 


ready veſted may be defeated. Black. Com. 2 V. 154: 
which vide. Cog © 4 | of : 
SUBSEQUENT EVIDENCE. In attaint, he that 
brings the attaint can give no other evidence to the grand 
jury, than what was originally given to the petit. Black: 
Com. 3 V. 403. The proceeding by attaint is now out 
of uſe, as the courts of law will grant a new trial; where 
cauſe ſufficient can be ſhewn, on an application in dug 
time. ub 
On a re hearing in equity, all the evidence taken in 
the cauſe, whether read before or not, is admitted to be 
read: Becauſe it is the decree of the Chancellor himſelf, 
who only now fits to hear reaſons why the decree ſhould 
not be enrolled and perfected; at which time all the 
omiſſions of either evidence or argument may be ſup- 


plied. Gill. Rep. 151, 152. Black. Com. 3 V. 454; 


455: : 

SUBSIDY, (fub/edium) Signifies an aid, tax, or tribute, 
granted to the King for the urgent occaſions of the king- 
dom, to be levied on every ſubject of ability according 
to the value of his lands or goods. Some perſons have 
held, that the /ubfidy of tonnage, &c. might be taken by 
the King of his own : eſpecially in a caſe of 
neceſſity, and for the publick good, as to make an equa- 
lity of trade: And that the precedents of the Exchequer 
make the law herein. But the law was adjudged other- 
wiſe, by both houſes of parliament. Fenk. Cent. 208: 
Dyer 165. Lane 24. Oo. Car. 601, Vide Cuſtoms, and 
7. 


ax. | 

Hiſtory does not mention that the Saxon Kings -had 
any ſubſidies after, the manner of ours at preſent ; but 
they had both levies of money and perſonal ſervices to- 
wards the building and repairing of cities, caſtles, bridges, 
military expeditions, &c. which they called Burgbote, 
Brigbote, Herefare, Heregeld, &c. But when the Danes 
harraſſed the land, King Etbelred ſubmitted to pay them 
for redemption of peace ſeveral great ſums of money 
yearly. This was called Danegeld, for the levying of 
which every hide of land was taxed yearly at twelve 
pence, lands of the church only excepted, and the: eupon 
it was after called hydagium, and that name remained af- 
terwards upon all taxes and /ub/idies impoſed upon lands; 
but ſometimes it was laid upon cattle, and then was 
termed horngeld. The Normans called theſe ſometimes 
taxes, ſometimes tallages, otherwiſe auxilia & ſubſidia. 
The Conqueror had theſe taxes, and made a law tor the 


manner of their levying, as 2 in Emendationibus 


ejus, pag. 125. ſeft. Volumus & firmiter, &c. Many 
years after the conqueſt they were levied otherwiſe than 
now, as every ninth lamb, every ninth fleece, and ever 

ninth ſheaf. 14 E. g. fat. 1. cap. 20. Of which you 
may ſee great variety in Raſtal's Abridgment, tit. Taxes, 
Tenths, Fifteenths, Subfidies, &c. and 4 Inſt. fol. 26, and 
33. Whence we may gather there 1s no certain rate, 
but as the parliament ſhall think fit. Sub/idy is in our 
ſtatutes ſometimes confounded with cuſtoms. 11 H. 4. 


cap. 7. Cowell. See Black. Com. 1 JV. 307, 310, 311, 


31 8 4 J. 416. 8 
o aid to be taken but by aſſent of parliament, 14 
Ed. 3. ft. 2. c. 1. 

SUBSTANCE. The ſubſlance of things is moſt to 
be regarded; and therefore our law doth prefer matter of 
ſubſtance, before matters of circumſtance, &c. as in the 
ſtatutes 36 E. 3. c. 15. 33 H. 6. c. 10. 21 H. 7. c. 
24. 23 Eh. c. 4. 


SUBSTITUTE; 


9 . | 


S U F 


SUBSTITUTE, (Sulſtitutus) Otie placed under ano- 
ther perſon to tranſact ſome buſineſs,” &c. See Attorney. 
- SUBTRACTION- OF CONJUGAL RIGHTS. 
This is when either huſband or wife, lives ſeparate from 
the other without any ſufficient reaſon ; in which caſe the 
eccleſiaſtical juriſdiftion (on a ſvit for reſtitution: of con- 
jugal rignts) will compel them to come together again, if 
either party be weak enough to deſire it, contrary to the 
inclination of the other. Black. Com. 3s 94. | 

.SUBTRACTION OF LEGACIES. This is the 
withholding or detaining of Legacies: As a conſequential 


part of teſtamentary juriſdiction, the ſpiritual court ad- 


miniſters redreſs herein, by compelling the executor to 
pay them. In this caſe the courts of equity exerciſe a 
concurrent juriſdiction with the - eccleſiaſtical courts, as 
incident to ſome other ſpecies of relief prayed by the 


complainant; as to compel the executor to account for | /* 


the teſtator's effects, ot afſent to the legacy, or the like. 
For, as it is beneath the dignity of the king's courts to be 
merely ancillary to other inferior juriſdictions, the cauſe, 
when once brought there, receives there alſo it's full de- 
termination. Black. Com. 3 V. 98. 

SUBTRACTION OF RENTS AND SERVICES, 
&c. This happens, when any perſon who owes any ſuit, 
duty, cuſtom, rent, or ſervice to another, withdraws or 
neglects to perform or pay it, &c. See Black. Com. 3 V. 230. 

SUBTRACTION OF TITHES. This is the with- 
holding of tithes, from the parſon or vicar, whether the 
former be a clergyman, or a lay 1 See ſtat. 

27 H. 8. c. 20. 32 H. 8. c. 7. And Black. Com. 3 V 88. 
102. alſo vide Tithes. | : 

SUBURBANI, Are huſbandmen, according to the 

Monaſticon. Tom. 2. p. 468. 

SUCCESSION TO THE CROWN, ſee KING. 
SUCCESSION AB INTESTATO. The ftatute of 
diſtributions bears ſome reſemblance to the Roman law, 

of ſucceſſions ab inteſtato. See Black. Com. 2 L. 516. 

SUCCESSION TO GOODS AND CHATTELS. 

The gaining a property in chattels, either perſonal or real, 
by ſucceſſion, is in ſtrictneſs of law, only applicable to cor- 
porations aggregate of many, as dean and chapter, mayor 
and commonaity, maſter and - fellows, and the like; in 
which'one ſet of men may, by ſucceeding another ſer, ac- 
quire a property in all the goods, moveables, and other 
chattels of the corporation. Black. Com. 2 V. 430. 

SUCCESSION TO THE CROWN. The ſucceſ- 
ſion to the crown, hath already been noticed under Settle- 
ment. See farther Black. Com. 1 V. 197. 4 433. 

SUCCESSOR. (Lat.) Is he that tolloweth or cometh 
in another's place. Sole corporations may take a fee- ſimple 


eſtate to them and their ſucceſſors ; but not without the 


word ſucceſſors : And ſuch a corporation cannot regularly 
take in ſucceſſion oe and chattels; and therefore if a 
leaſe for a hundred years be made to a perſon and his ſuc- 
ceſſors, it hath been adjudged only an eſtate for life: Nor 
may a ſole corporation bind the ſucceſſors. 4 Rep. 65. 1 
Inſt. 8, 46, 94: 4 Inſt. 249. An aggregate e 
may have a fee - ſimple eſtate in ſucceſſion without the word 
ſucceſſors; and take goods and chattels in action or poſſeſ- 
ſion, and they ſhall go to the ſucceſſors. Mood s „. 111. 
Vide Corporation, and Supra. | 

SUCCISIONES ARBORUM, The cuttings and 
croppings of trees. Chart. 2 Hen. 5. 
 SUFFERANCE. Tenant at ſafferance, is he who 
holdeth over his term at firſt lawfully granted. Terms de 
Ley. A perſon is tenant at ſufferance that continues after 
his eſtate is ended, and wrongfully holdeth againſt ano- 
ther, &c. 1 Co. Inſt. 57. See ſtat. 4 Geo. 2. c. 28. and 
Black. Com. 2 V. 150. go 

SUFFERENTIA PACIS, A grant or ſufferance of 
peace or truce.—Pro guadam Sufferentia pacis cum illis ha- 
benda, 8 unum annum duratura. Clauſ. 16 Ed. 3. 

SUFFRAGAN, (Suffraganes, Chorepiſcopus, Epiſcopi vi- 
carius) Is a Titular Biſhop ordained to aid and aſſiſt the 
— of the dioceſe in his ſpiritual function; or one 
who ſupplieth the place inſtead of the biſnop. Some 
writers call theſe Suffragans by the name of Subſidiary 
Biſhops, whoſe number is limited by the ſtat. 26 H. 8. 
cap. 14. By which ſtatute it was enacted, That it ſhould 
be lawful for every biſhop, at his pleaſure, to ele& two 


honeſt and diſcreet ſpiritual perſons within his diocels, 
and to preſent them to the King, that he might give to 
one of them ſuch title, ſtile and dignity of ſuch of the 
Sees in the ſaid ſtatute mentioned, as he ſhould think 
fit: __ that uy ſuch perſon ſhould be called B;&up 
| Suffragzn of the ſame See, &c,. This act ſets forth at 
large for what places ſuch Suffragens were to be homi- 
| nated by the King; and if any one exerciſe, the juriſ. 
| diction ' of a Suffragan, withour the appointment o the 
biſhop of the dioceſe, &c. he ſhall be guilty. of a Prem: 
' nire, Stat. Bid. See Chorepiſcopi. ras 
SUGAR, Duty upon Sugar, 6 Geo. 2. 13. The 
drawback on exportation of ſugar imported from the Exp. 
4% plantations in America, 9 & 10 V. 3. cap. 23. 6 Gee. 
2. c. 13. Sugar may be imported from Spain and Portugal, 


gar out of the laſt Jub/idy, 21 Geo. 2. C. 2. 
repreſenting of a thing; and by magna charta no perſon 
ſhall be 35 his ay on the teen of another, but 
by lawful witneſſes. 9 H. 3. c. 28. Suggeſtions are 
grounds to move for prohibitions to ſuits in we ſpiritual 
courts, &c. when they meddle with matters out of their 
juriſdictions. 2 Lill. Ar. 536. Though matters of te. 
cord ought not to be ſtayed upon the bare ſuggeſtion of the 
party; there ought to be an affidavit made of the matter 
ſuggeſted, to induce the court to grant a rule for ſtaying 
the proceedings upon the record. 2 Lill. 537. There 
are ſuppeſtions in replevin, for a returno habendo; which it 
is faid are not traverſable, as there are for prohibitions to 
the ſpiritual or admiralty courts. 1 Plowd. 76. Breaches 
of covenants and deaths of perſons mult be ſuggeſted upon 
record, &c. 8 9 . 3. cap. 10. Ser Black. Com. 
V1 13 4 F". 305. 8 
SUICIDE. See Self- Murder, and Black, Com. 4 V. 189. 
SUIT, (ea, Fr. ſuite, i. e. conſecutio, 2 ſigni- 
fies a following another; but in divers ſenſes. The 5ſt 
is a ſuit in law, and is divided into ſuit real and perſonal, 


court, an attendance which the tenant owes to the court 
of his lord. 3. Suit covenant, when a man hath cove- 
nanted to do ſuit in the Lord's court. 4. Suit cuſtom, 
where I and my anceſtors owe ſuit time aut df mind. 5. 
Suit is the following one in chaſe, as freſb ſuit: And this 


| word is uſed for a petition made to the King, or any great 


perſonage. See Black. Com. 3 V. 299. 
SUIT AND SERVICE. When the tenant had pro- 
feſſed himſelf to be the man of his ſuperior or lord, the 
next confideration was concerning the ſervice, which, as 
ſuch, he was bound to render for the land he held. This, 
in pure, proper, and original feuds, was only twofold: 
To follow, or do ſuit to, the lord in his courts in time ot 
peace; and in his armies or warlike retinue, when necel- 
ſity called him to the field. Black. Com. 2 V. 54. 
SUIT OF COURT, That is, ſuit to the lord's court, is 
that ſervice which the feudary tenant was bound to do 


— 


in the grant how often theſe courts ſhould be held. This 
appears by Fleta, J. 2. c. 71. par. 14. Qui faciant ſectas 
ad curiam domini & quot ſettas per annum. Sometimes one 
or more, but never exceeding three. Thorn mentions 
two, viz. Et faciant ſectam ad curiam Cantuarie 
per annum, ſcilicet, in feſto Michaelis et Paſche. But 
all the lord's tenants were not bound to attend his courts, 
but only thoſe to whom their eſtates were granted upon 
that condition: But every man was bound to attend the 
ſheriff*s turn twice in every year; which ſee in ſecla 
regalis, And if the inheritance, by reaſon whereof the 
tenant was bound to attend only at one court, did de- 
ſcend to co-heirs, he who had capitalem partem, Was 
bound to attend the lord's court both for himſelf and all 
the coheirs. Cowell. : 

None to be diſtrained for ſuit of court, but they who 


52 H. 3. c. 9. Joint-tenants and parceners ſhall make 
but one ſuit, 52 H. 3. c. 9. The remedy againſt the 
lord diftraining for it, where it is not due, and againſt 
the tenant withholding it, where it is due, 52 H. 3. © 
9. It is not taken away, by 12 Car. 2. 12 Car. 2. cap. 


* sborrs 


as uſual, 6 Geo. 2. c. 13. Drawback on Britiſh refined 
SUGGESTION, (Juggeſtio) Is in law a ſurmiſe, or 


which is all one with action real and perſonal. 2. Suit of 


at the Lord's court. At firſt it was expreſsly mentioned 


are bound to it by charter or preſcription, St. Marks. 


8 0 ; M * 


SUITS AT LAW, Are to be proſecuted in certain; 


times limited by the ſtatute 21 Zac. 1. c. 16, &c. Thoſe 
perſons who acted as lieutenants, deputy lieutenants, juſ- 


tices of peace, &c. not authoriſed, at the bringing in of | 


King William, were indemnified from vexatious /urts, by 
| . & M. c. 8. So perſons that ated for ſecurity of 
the government, during the rebellion in the late reign. 1 
Geo, 1. c. 39. Perſons deſiring to end any ſuits or con- 
troverſies, for which there is no remedy but by perſonal 
action or bill in equity, may agree that their ſubmiſſion to 
the award of arbitrators, ſhall be made a rule of court, 
8. 9 10 V. 3. c. 15. See Black. Com. 3 V. 116. 

SUIT IN EQUITY. The firſt commencement (in 
Chancery) is by preferring a bill to the Lord Chancellor 
in the ſtile of a petition, ſetting forth the circumſtances of 
the caſe at length, as ſome fraud, truſt, or hardſhip, and 
praying relief, and alſo proceſs of ſubpæna againſt the 
def-ndant. The defendant is to anſwer upon oath, to 
all the matter charged in the bill. Or the defendant may 
plead and demur, or demur alone, as adviſed by counſel. 
If the defendant anſwers, and the plaintiff finds ſufficient 
matter confeſſed in the defendant's anſwer to ground a 
decree upon, he may proceed to the hearing of the 
cauſe on bill and anſwer only. But in that caſe, he muſt 
take the deſendant's anſwer to be true in every point. 
Oiherwiſe the courſe is for the plaintiff to reply gene- 
rally to the anſwer, averring his bill to be true, certain, 
ard ſufficient, and the defendant's anſwer to be directly 
the reverſe; which he is ready to prove as the court ſhall 
award: upon which the defendant rejoins, averring the 
li- on his fide ; which is joining iſſue upon the facts in 
diſpute. See Black. Com. 3 . 442. &c. 448, 9. 

SUIT OF THE KING'S PEACE, ls the purſuing a 
man for the breach of the peace. 6 N. 2. c. 1. 5 H. 4. 


c. 15. | 
SUIT -SILVER, A ſmall rent or ſum of money paid in 

ſome manors to excuſe the appearance of freeholders at the 

courts of their lords. 
SULCUS-AQUZ, A little brook or ſtream of water; 


S U M 
;  SUMMONITORES SCACCARII, Oꝶcers who aſſiſt- 
ed in uns the King's revenues, by citing the default 
ers therein, into the court of Exchequer. | 
SUMMONS, (/ummonitio) Is with us as much as vo- 
catio in jus, or citatis among the Civilians. Fleta, lib. 
6. cap. 6 In general, it is a writ to the heriff to warn 
one to appear at a day; and muſt be by certain ſummmon- 
ers on the tenant's land, not his goods, Sc. And if 
| againſt an heir, ſhall be on the lands that did deſcend ; or 
making default, at the grand cape he may wage his law of 
| non ſummons. 6 Rep. 54. 37 H. 6. c. 26. There is a 
ſummons in writs of formedon, & c. And on every ſummons 
upon the land in a real ain, fourteen days before the 
return, proclamation 1s to be made thereof on a Sunday, 
at or near the door of the church or chapel of the place 
where the land lies, which muſt be returned with the 
names of the ſummoners: And if ſuch proclamation ſhall 
not be had, then no grand cape ſhall ie, but an alias 
and a pluries ſummons, until a ſummons and proclamation 
be duly made and returned. Cro. Elix. 42. 2 Lill. Abr. 
538. In a precipe quod reddat, no man ſhall loſe his land 
without being ſummoned. Jenk. Cent. 98. See Black. 
Com. 3 V. 279 | 75 
SUMMONS AND SEVERANCE, This title is diſtin- 
guiſhed in the books by the name of ſummons and ſeve- 
ance ; but the proper name of it is ſeverance ; for the 
ſummons is only a proceſs, which muſt, in certain caſes, 
iſſue before judgment of ſeyerance can be given. 4 New 
Abr. 660. Severance is a judgment, by which, where two- 
or more are joined in an action, one or more of theſe is en- 
abled to proceed in ſuch action without the other or 
others. 4 New br. 666. | bt 
It is a principle of law, where two or more have a 
Joint right to a thing, they muſt join in an action for the 
| recovery thereof. 4 New Abr. 660. Joint- tenants muſt 
implead jointly ; for they claim under one and the fame 
title. 1 Inſt. 180. So parceners, who make but one 
heir, muſt, in order to recover the poſſeſſion of their an- 
ceſtor, be joined in præcipe. 1 Inſt. 163, 164, Exe- 


ot1erwiſe called fike, and in Eſſex a doke. Paroch. Antio. | cutors, becauſe the right of their teſtator devolves on all 


1. 

: SULLERY, (From the Sax. Sulth, i. e. Aratrum) A 
plough-land. 1 Inf. 5. | 

SULLINGA, Sullingata Terre, Is the ſame with wol- 
ing. Thorn. pag. 1931. 

SUMAGE, (/umagium & ſummagium) Toll for carri- 
age on horſeback : Pro uno equo portante ſummagium per 
j Ann. obolum, Charth. de Foreſta, c. 14. Cromp. 
arſ. 191. 
, SUMMARY, (/ummarium) Or an abridgment. Law. 
at. Dif. 
— SUMMARY CONVICTIONS. A ſummary proceed- 
ing is ſuch as is directed by ſeveral acts of parliament (for 
Common law is a ſtranger to it, will in the caſe of 
contempts) for the conviction of offenders, and the inflict- 
ing of certain penalties created by thoſe acts of parliament. 
ln theſe caſes there is no intervention of a jury, but the 
party accuſed is acquitted or condemned by the ſuffrage 
of ſuch perſon only, as the ſtatute hath appointed for his 
judge, as one or more juſtice of the peace, &c. See 
Black. Com. 4 J. 271, c. | 

SUMMER-HUS-SILVER, A payment to the lords of 
the wood. in the Fealds of Kent, who uſed to viſit thoſe 
places in ſummer-time, when their under-tenants were 
bound to prepare little ſummer-houſes for their reception, 
or elſe pay a compoſition in money. Cuſtum de Sitting- 
burn, MS. 

SUMMONEAS, Is a writ judicial of great diverſity, 
according to the divers caſes wherein it is uſed. Tabl 
Reg. Judic. B45 
. SUMMONERS, (/ummonitores) Are petty officers that 
ate and warn men to appear in any court ; and theſe 
ought to be boni homines, - tc. Fleta, lib. 4. The Sſum- 
"mtores were properly the apparitors, who warned in de- 
inquents at a certain time and place, to anſwer any 


Auge or complaint exhibited againſt them: And in ci- 
ations from a ſuperior court, they were to be equals of the 
Party cited; at leaſt the barons were to be ſummoned by 

of knights. Paroch. Antig. 177. 
279. 


none under the d 
See Black, Com. 3 


of them, muſt likewiſe all join in an action for the reco- 
very thereof. Godolph. Orpb. Leg. 134. Salk. 3. Carth. 
61. ä 5 

And wherever the right of ' afticn & in two ot 
mare perſons, and they have not all jomed in one that 
is brought, the * may plead in abatement : for, 
if one could recover in ſuch caſe ſingly, every other 
might do the fame, and by this means a defendant 
would be liable to anſwer in divers actions for the 
ſame thing. Cro. Eliz. 554. Deering v. Moor. g Rep. 
37- Salk. 3, 32. 2 Lev. 113. 3 Lev, 354. 1 Mid. 
102. | 

It is indeed in the power of any one or more, where 
two or more have a joint right of action, to commence 
a ſuit in the name of all whoſe ſuch right is : but, not- 
withſtanding that a plea in abatement would be thereby 
prevented, it would ſtill be in the power of any one of 
them, by neglecting to appear, or refuſing to proceed 
afterwards in ſuch ſuit, to render it fruitleſs, 1 nf. 
139. Bro. Summ. and Sev. pl. 17. For if two or more 
join in bringing an action, and one makes default, the 
nonſuit of him is the nonſuit of them all. Brow. Summ. 
and Sev. pl. 5, 7. So if divers join in a writ of error, 
the aſſignment of errors cannot be by one without the 
others. Cro. Eliz. 192. Andrews v. Ld. Cromwell, | 

To prevent the great inconvenience, and the failure 
of juſtice, which would be if all, in whom there is a 
joint right of action, ſhould be precluded, by the negli- 
gence or colluſion of any one of them, from having the 


| effect of a ſuit for the recovery of ſuch right ; the law has 


provided, that if any one of thoſe perſons, in whoſe 
name a joint action is commenced, does not appear, or 
after appearance makes default, the other or others may 
have ane ad ſequendum ſolum, or in other words, a 
judgment of ſeverance. Hard. 48. Manly v. Lovel. 
Bro. Summ. and Sev. pl. 4, 16. And fee ib. pl. 18. 

F. N. B. 128. 1 1nft. 139. : : 
The conſequence of this judgment is, that, notwith- 
ſtanding the: ſeverance, of one or more who did not ap- 
10 M | ; pear 
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pear or who made 4:faulk, the ather plaintiff. 
in the action may — que in the ſuit. 4 New 


= 


Mituli 16 
} bun WA Þ in Sur 4denr law, 
5 Sele to to excuſe himſelf by his own 
kr th FAY W of one or two Witneffes, an the crime 
tim was ſo plain and notoriods, that he 
925 c ied ai by the. oat 18 of ia nany mote Witneſſes : This 
275778 in the e 's name wen his . as Ca Ky Leg. Hen. 1. c. 74. Leg. Athe- 
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But if two joint plaintiffs have both appeared, and " wit that lies aginſt him \ Who is ifpleaded in the county- 
terwards one makes default, the court may, without i- cqurt fo the 255 1 or overbiir hening a comman with 
ſuing any ſummons, immediately give judgment of ſeve- el i in 5 here he Fr Mode ns they im pleaded for 
rance. Bro, Summ. and Sev. pl. 10. 10 Rep. 13 135. Hard. it in; E. as oy 2 the Jud > riod ihto otic of 
317. No judgment of ſeverance can be given in a writ the co . 0 - ba Car 
of error, unleſs it is prayed before ra N {has 11 Je A writ which 
pleaded nul lo eft erratum. Cro. Fac. 3 Blunt, v. for exly 1 Hog 5 King TV 8 5 0 for 


ane. But ſuch judgment ma ag 7 1. er in t ME: — ou! cen 0 
. FRS 8E N d TM lies in a at many 


ment of error. 2 Lill, Pr. 66 | 
For 1 learning on this ale, 3 20 Vin. and 4 Nes, 905 Te, i Hoes in genera A coltimand to y (ome 
roceedings at ſaw, 1 800d cauſe ſhewn, which 


Abr. tit. Summons S Severance, + 0 | 1 5 
SUMMONS TO PARLIAMENT. Acoqydingio, ab- t wy 5 proceed. . N. B. 236. 'A ape, 
a 


OY With- 


tone, in the main the conſtitution of paxliatment, as it now e is u ie ſtaying of an execution, after a writ 
ſtands, was marked ont fo long ago as . ae Ae 7 fra Tor 5 e uu bail put, in: but no ſuperſedeu 
af King Jobn, A. D. 1215, in the great. charter granted | can | mad e © bringing a Writ of error, till bail is 
by that prince, wherein he promiſes to ſummons * g en, where 15 are lo dgments upon verdicts, or by 
biſhops, biſhops, abbots, earls, and grearex pony ber el aiilt, in 94 h in 28 mo. tre! far where 
nally” and all other tenants in chief EE the crown, |, mages 5 To. T or on the bringing à allowing 
by — ſheriff and bailiffs; to meet at a certain. place, of the 758 tec of the 1 will make out a fuper- 
with, forty days notice, to aſſeſs aids and ſcutages when ne- ſedeas Witbour Lill. 715 
ceſſary. Black. Com. 1 V. 149 A writ of | error 11 00 to 2 j udginent' of law a ſu 
. SUMMONS. AD WARRANTIZANDUM,  Siummo-'| perſedeas, until the. en are nel, Oc that is, to 
neas ad warrantizand'., The proceſs whereby the vouchee; | the execution; 1 * ot to Action of debt on che judgment at 
in a cornmon recovery. is call JIE c Lit. „ : \ law : from "the finie of the allowance, a writ of error is 


SUMPTUARY. LAWS,C (Symptuaria Lex, f ofr Sump-:| a ſuper ſedeas ; pug | if $57 7 7 had notice by it before 
Fa 2 of or belonging to Pee io wa bay > to re- | the a atfowan s a Ju, erſe eas from the time of ſuch 
ak 11 in * and e clo ese of, _ Put mac be 6 here execution i is nat Executed, 
1 heretofore we had mar 51 ales, bir are or. begun wh be. t Cro. Fac. 534. Rahm. 100. c 
* by 1 Jac. 1. 3 "Eee lack. Com. | | Mod. Ca 1 $2 * | 


NP lebte Neutton, bee bring a writ of error, 
ar. ( "A  dominicus) i _ Lard's: Day let - 2 the ſh riff will EXECnte a tert fac. and levy the mo- 
for 3 of w. to 4” kept religiouſly, and not | ney, 59 0 urt will award a = Pas, quia wht" ema- 

be, p ns uſing bull-paiting or bear-baiting, | navit, and to have ke tunen; of the money. Stile 414. 
or ſuch like i en a Sunday,. th ſhall F ay 35. 44. and, | After an Ach oh, thete Was a g perſetras,” quia execi- 


5 J. for wreſtling, bowling, £9c. Stat. 1 1. 1; e And if tio improvide emanavit, &c. iſſued Aal chere dein no | 
any butchers ſhall kill 95 5 * a Sung 95 they are clauſe of reſtitution, in the Tuperſedras, it was infiſted 1 
m_ to a penalty of 6 riers, overs, Se. that the "Execution whe executed before the Juperſedeas 4 


W aa Vis . a forfeiture pf. 20 . | awarded, and that'a faulty /uper/edeas is no ſuperſedes ; 
Stat. 3 Car. 1. c per ſon U do any 540 y.la-, | but the court 251406 another 37 e, with a clauſe of A 
bour 0 — *. rl pe Works 75 neceſſity and charity) | reſtitution. Nor 456 el 2 7. 256, { 
on pain of 5s. And crying and expoſing to ſale any wares he are er, \ quia Laune emanavit, lies to reſtore 
or goods on a Sur day, the goods to, be forfejzed to the a poſſeflion, after an 2 facias ſei nam, when = 


1 

poor, Sc. on conviction before à juſtice. of peace, who out, erro eoully : fo of a ſuper/edeas after execution u 0 
may order the penalties and 1 e to e e y 1055 tas 2 Yak SG, if ir be nay deliver Þ 0 
diſtreſs: But this i is Nog to 1750 to reſin meat in fa- "the ſheriff. nt. 58, It appearing upon * 
milies, inns, __ Aber or victug ing⸗ ouſes ; nor to affidavit, K War Nee Were two d i of execution execut e 
erying of mi a Sun 1e morning or. e upon one Judgo ent : the patty moved for a ſuperſedtu, 0 
Car. 2. c. 7. A mdi ripe t for 7 2 ng the tra 4 VE, there cahjior be two ſuch ' executions, but where '5 
of a butcher muſt be laid to 5 formam. Natuti; | "the plai if. 18 Hit dered either by the death of the defend = 
for it was no offence at d ke 1 Strg Le 702. F arit, or by löme act in law, that he tan have no benefit ti 
Law proceſſes are not to be ſerved, on un; upl els jt bs |. of the firſt 3, and fo it was adjudged. ile 255. 4 ſu- is 
in caſes of treaſon or felony. 3. Or on an eſca irtue 155 e is gran N to a ſheriff to ſtay the return of an n 
of 5 Ann. c. 9. Sunday | is not a day in | law for Roby Vit beas "corps ora ; and if he return it 'afterwards, and - 6 
contracts, Ec, And hence, eit is, that a ſale of arch on a [= Feel to trial tis error; ahd ſo are all the pro- | 
ahis;day in a market overt is not good; And if a S gg in "an inferior court, after an Babeas corpora de re 
of the procgec ings 0 15 5 in any cou of i Pon ng re N . is awarded, in which caſe 2 "th 
entered and recorded to done on a Sun ay, 1 151 it e IS 1 tp be granted. Cro. Car. 43. 350. pl 
All void. 2 J,. 264 3 Sep Abr. e The ſervice 4 2 wart is delivered, it is a ſuper/ſedeas 0 ne 
afa citation on a Sunday is good, and not re Tone by * nee courts — and being allowed, all their pro- "ad 
Nat., 29 Car. Ka Ts. And by two e the deliver 1 are erroneous; and they may be pu- m 
EY declaration apon;a Sunday may. be we enoit i not The tices, Sc. to "Whom a certiorari is ſent, es 
ing a proceſs; but Holt C., 1. ay bt it! W, {Nor ro he | 185 oy ea Ju rJedeas t6 the ſheriff to ſtop execution 0 "to 
act intended to reſtrain all ſorts. of legal p red any av rds, Al 2 Hawk. FP. eig. Ia ſheriff holds "ha 
Lad. Raym. 706. A writ. of e 1 11 cannot be We 10 L55 of 40 J. debt in his county-court, the defendant ma) 27 
a Sungay,, I. Strange 387. ue Jo a Juperſedras, that he do not proceed, &c. BL. 
SUPERCARGO. A perfon employed by merchants ol | may have a Apes ala directed to the tal 
14: voyage, and overſee 35 * and Apo of it to ft 2 juitivg him not to award execution upon fuct hu 
eſt, advautag 0 0 judgment; and upon that an aliat, a pluries, and an 4. of 
SUPER INST! oh 15 Na uper-inſlitutiq) 15 0 one in- tathment, &c. New Nat. Br. 432. _ the 

" fitution upon another ; as where A. B. is admitted ed and Superſedeas may be — the hurt for ſetting Pe 


ieftituted io a benefice 1 upon one title, and C. D. is admit- | aſide an erroneous judicial proce Oc. Alſo a _ 
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may be diſcharged by ſuper/edeas ; as a perſon is impriſon- 
ed by the 835 t, ſo he is to be ſer at liberty; and a 


uperſedeas is as good a cauſe to diſcharge a perſon, as the 
2 is to arreſt him. Finch 453. Cro, Jac. 379. 


if a privileged perſon is ſued in any juriſdiction 1 to 
his privilege, he may bring his /uperſedeas. Vaugh. 1 55. 


But a peer, being arreſted by a bill of Midd{:/ex, was or- 
dered to plead his privilege ; and not allowed a ſuper ſedeas. 
Stile 177. It is falſe impriſonment to detain a man in 
cuſtody after a ſuperſedeas delivered; for the fuperſeceas is 
to be obeyed ; and in ſuch caſe it is a new caption without 
any cauſe. 2 Cro. 379. 3 Nelſ. 256. There is a fu- 
perſedeas where an audita querela is ſued; and out of the 
Chancery, to ſet a perſon at liberty taken upon an exi- 
gent, on giving 8 to appear, &c. And in cafes of 
ſurety of the peace and good behaviour, where a perſon 


S AF it 

the peace, &c. F. V. B. 80, 81. When a man hath 
8 ed a writ of /upplicavis, directed to the —ꝗ 
the peace, inſt an rſon, then he, againſt whos 

the writ is — may —.— into the —— and there 
Gnd ſureties that he will not do hurt or damage unto him 
that ſueth the writ ; and upon that he ſhall have a writ 
of ſuper ſedeas directed to the juſtices, c. reciting Eis hav- 
ing found ſureties in Chancery, according to the wrk 
of ſupnlicavit; and allo reciting that awrit, and the man- 
ner of the ſecurity that he hath found, c. commanding 
the juſtices, that they ceaſe to arreſt him, or to compel 
him to find ſureties, &c. And if the party who ought to 
find ſureties, cannot come into the Chancery to find ſure- 
ties, his friend may ſue a ſuper/edeus in Chancery for him; 
reciting the writ of ſupplcavi, and that ſuch a one and 
ſuch a one are bound for him in the Chancery in ſuch a a 


is already bound to the peace in the Chancery, &c. New 
Nat. Br. 524, 520, 532. See farther, 4 New abr. and 
20 Vin. Abr. tit. Super ſedeas. 
SUPERSEDING A COMMISSION OF 'BANK- 
'RUPT. Tf a commiſſion df bankrupt iſſues, and there 
is ſuffcient to pay all the creditors, and the charges, and 
ſatisfaction is made to all the creditors, the commiſſion 
may be ſuperſeded. 2 Cb. Ca. 144. A commiſſion is alſo 
ſome:imes ſuperſeded, on the creditors agreeing with the 
bank rupt, arid conſenting to a ſuper ſedeas. f 
SUPER STATUTO 1. Ed. 3. cap. 12, 13. Is a writ 
that lay againſt the King's tenants holding in chief, who 
aliened the King's land without his licence. F. N. B. fol. 


175. 

SUPER STATUTO DE ARTICULIS CLERI, c. 
6. A writ lying againſt the ſheriff vr other officer that 
diſtrains in the King's highway, or in the lands anciently 
belonging to the church. F. N. B. 173. 

SUPER STAT U TO FAC TO POUR SENE SCHAL 
Is a writ that lieth a- 
gainſt the Seward or Marſhal, for holding plea in his court 
of freehofd, or for trefpaſs or contracts not made and ariſ- 
ing within the King's houſnhoſd. F. V. B. 241. 87 
SUPER STATUTO VERSUS SERVANTES &'LLA- 
BORATORES, A writ agamſt him who keeps ſervants 
departed out of their ſervices contrary to law. F. N. B. 167. 
„SUPER STATUTO UE*YORK, *QUO NULL 
SERRA 'VITELLER, igc. ls a writ lying agaitiſt a 
perſon that uſes victualling, either in groſs, or by retail 
12 a city o borough-town, during the time he is mayor, 
Ec. F. N. B. 172. 

UPERSTITIOUS USES;Cauſing forfeiture 6f lands 
and goods to the King, by Start. 1"Edw. 6. c. 14. See 
Uſes,” and Black. Com. 3 V. 458. 

"SUPERVISOR, '( 1:at.) A ſurveyoror overſeer :' And 


— 


ſum, that he ſhall keep the peace according to it; and the 
writ Thall be direQed-to-the juſtices, that they take ſurety 
of the party himſelf according to the ſupplicauit, to keep 
the peace, &c. and that they do not arreſt him; or if they 
have arreſted him for that cauſe, that they deliver him. 
New Nati, Br. 180. | 

Sometimes the writ of ſupplicavit is made returnable 
into the Chancery at a certain day; and if fo, and the 
juſtices do not certify the writ, nor the recognizance, and 
the ſecurity taken, the party who ſued the ſupplicavit ſhall 
have a writ of certiorari directed unto the juſtices of peace 


to certify the writ of /ſupplicavit, and what they have done 


thereupon, and the ſecurity found, c. Ibid. If a re- 
cognizance of the peace be taken in purſuance of a writ of 
jurplicavit, it muſt be wholly governed by the: directions 
of ſueh writ ; · but if it be taken before a juſtice of peace 
below, the recognizance may be at the diſcrerion of ſuch 
Juſtice, Lamb. 100. Dalt. c. 50, To ſue the writ of /up- 
pticavit, the party that. deſires it may firſt go before one of 
the” Maſters in Chancery, and make oath that he does not 
deſire the fame through any-malice, but for his. own ſafe- 
ty; upon which the Maſter makes out a warrant, and the 
writ is made by it by one. of the : clerks in the fx clerks 
office; and when made, the ſupplicavit is tos be deliveted 
to the ſheriff toc have his warrant [thereupon for arreſting 
the party, Sc. and then having ſued out a certiorari, it 
is to be delivered to them that. tak bail thereon; arid 
they ate required to certify it, Sc. Pratt. Solic. 1 30. 
See Surety of the: Peace,” and Black.” Cam. 4 V. 260. 
- 'SUPPEIES. *Extraordinary.grants-to government, by 
-parliament,' to ſupply the exigencies of the ſtate. See on 
this ſubject, Blact. Com. 1 V. 207. | 
SUPREMACY, Signifies ſovereign dominion,- authori- 
ty and pre-eminence, the higheſt eſtate. King Hen, 8. was 
the firſt prince that ſhook off the yoke of Rome here in 


d it was formerly aud til is. cuſtom among the better ſort Eng land, and ſettled the ſupremacy in himſelf, after it had 
n of people, to make a ſupryviſor M a willh to ſuper viſe and | been long held by the Pope. - Stat, 25 Hen. 8. c. 12, 20. 
0 overſee the Executors that they purcttially- perform the; || And by 1 Eliz. c. 1. all eccleſiaſtical juriſdiction was 
n will ot the teſtator { but this vffide is of tate very carelesſiy | annexed to the crown ; and it was ordained that no fo- 
d executed, ſo as to de to ſittle purpoſe or uſe. Superviſor reign potentate ſhould exerciſe any power or authority in 
5, 2 ſurveyor) of the bixhways, is mentioned iu the Stat. F this kingdom: Alſo the oath of ſupremacy was appointed, 
le 5 Eliz, c. 13. Sc. By theſe laws, the great er of Rome was ſup- 
d- 5 SUPP! EMENTAL BILL TN'EQUITY. If a plain: | preſſed ; and the act of 1 Eliz. Sir Edward Cute ſays, 
fit tiff hath replied to a defendarit's anſwer, hereby theicairſq | was an act of reſtitution of the ancient juriſdiction cecle- 
ſu- is at iſſue, and afterwards new: matter àfiſes, which did | ſiaſtical, which always belonged of right to the crown of 
an not exiſt before, he muſt ſet it forth by a upplemental bill] England; and that it was not introductory of a new law, 
the - Black, Freien 3 I but declaratory of the old, and that which was or of right 
ro- . SUPPL, ORY OATH. The Civil aw univerſally |-ought to be, by the fundamental.laws of this realm, par- 
de- Jequires the teſtimon of two. To extritcate itſelf out of cel'of the King's juriſdiction; by which laws, the King, 
ſe a _ is abfurdity,” the modern praQtice of the Civil courts hag as ſupreme bead, had full and intire power in all cauſes 
plunged Itſelf "into auother. Where there is only one wit; | eecteſiaſtical as well as temporal: And as in temporal 
; to .nels, to make up the necéſſury complement bf two, they | cauſes, the King doth judge by his judges in the courts 
pro admit the party Himſelf tplaintiff or defendant) to be exa+ ¶ of juſtice, by the temporal laws of England; ſo in cauſes 
pu _ minied'in his ou behalf; avid adminiſter to him what'is |-eccleſiaſtical,' they are to be determined by the judges 
= . called. the ſuÞplerory*d#th "abd," if his evidence happens | thereof, according to the King's eccleſiaſtical laws. 5 
n 0 to de in his own” favour, this immediately converts Rep. 9. | Cawdrey's caſe. And in this caſe it was re- 
old half proof into a whole one. Blärk. Com. 3 V. 27 {\ſolved by all the judges, that by our ancient laws, this 
0 271. „ kingdom is an abſolute empire and monarchy; conſiſting 
h ; SUP P LICAVIT, Is a writ iſſuing out of Chancery, of one head, which is the King, and of a body politick, 
0 t — ſurety of the peace, wien one is in danger of being made up of many well agreeing members, all which the 
ſuc urt in his body by another; it is directed to the jiiſtices | law divides into two ſeveral parts, the clergy and the 
n at- 4 peace and ſheriff. of the county, and is grounded upon Þ laity, both of them immediately, under God, ſubject and 
: „ine Sal. x Ed, 3. c. 16. which ordains, That certain | obedient to the head. And the kingly head of this poli- 
3 petſons mall be allgned by the Chancellor to take care of tick body, is furniſhed with prerogative and juriſdiction, 
ma? | 
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to render juſtice and right to every part and member of 
this body, of what eſtate or degree ſoever, otherwiſe he 

would not be at the head of the whole. 5 Co. Rep. 8. 
There are ſeveral inſtances of eccleſiaſtical juriſdiction 
exerciſed by the King of England in former ages; and in 
this reſpect the King is ſaid to be perſona mixta & unita 
cum ſacernotibus. The King is the ſupreme ordinary, and 
by the ancient laws of the land, might, without any act 
of parliament, make otdinances for the government of 
the clergy; and if there be a controverſy between ſpiri- 
tual perſons concerning juriſdiction, the King is arbitra- 
tor, and tis a right of his crown to declare their bounds, 
Sc. Moor 1555, 1043. Hob. 17. See pprals 10 Rome, 
Pope, and Premunire, and Black. Com. 1 V. 49, 146, 368. 

4 V. 115, 423. | 


SURCHARGE, An over-charge, beyond what is juſt 


and right. M-rch. Dit. 

_ SURCHARGE OF COMMON. This is a diſturbance 
'of common or paſture, by any one who hath right of com- 
mon putting more cattle therein than the paſture and herb- 
age will ſuſtain, or the party hath a right to do. This ſur- 
charging can, properly ſpeaking, only happen where the 
common is appenuant. or eppur/enant, and of courſe limi- 
table by law; or where, when in grefs, it is expreſs- 
ly limited and certain: for where a man hath common in 
ere, ſans nombre, or withou; ſtint, he cannot be a ſur- 
charger. But even in this caſe there muſt be ſufficient for 
the lord's own beaſts; for the law will not ſuppoſe that, 
at the original grant of the common, the lord meant to 
exclude himſelf. The remedy for ſurcharging common, 
1s by the lord's diſtraining the ſurplus number, or by his 
bringing treſpaſs, or by action on the caſe, in which any 
ps" Wn may be plaintiff, Black. Cum. 3 V. 237, 
238. | 5 
SURCHARGE OF THE FOREST, (Superoneratio 
Foreſiæ,) Is when a commoner puts on more beaſts in the fo- 
reſt than he has a right to. Manwood, part 2. cap. 14. num. 
7. And is taken from the writ De ſecunda ſuperoneratione 
Paſture, in the ſame ſenſe when the commoner /urchargeth. 
3 Inſt. fol. 294. 

SUR CUI IN VITA, Is a.writ that lies for the heir of a 
woman, whoſe huſband hath aliened her land in fee, and 
the neglected to bring the writ Cui in vita for recovery 
thereof; in this caſe, her heir may bring this writ againſt 
the tenant after her deceaſe. F. N. B. 19g. | 

SURETY, (Vas Vadis) A bail that undertakes for ano- 
ther man in a criminal caſe, or action of treſpaſs, Sc. 
And there is a ſurety of the peace, fo called, becauſe the 
party that was in fear is thereby /ec:red,' by bond or re- 
cognizance of the other, and his bail bound for him. 
Lamb. Eiren. lib. 2. Vide Good Bebavicur, and 20 Vin. 
Abr. 101. See infra. | 

SURETY OF THE PEACE, (Securitas Pacis, fo call- 
ed, becauſe the party that was in fear, is thereby ſecured,) 
Is an acknowledging of a bond to the prince, taken by 
a competent judge of record, for the keeping of the peace. 
This peace may a juſtice of the peace command, either as 
a miniſter, when he is commanded thereto by a higher 
authority; or as a judge, when he doth it of his own 
power, derived from his commiſſion. Of both theſe, ſee 
Lamb. Eiren. lib. 2. cap. 2. p. 57. Cowell, 

A juſtice of peace may, according to his diſcretion, 
bind all thoſe to keep the peace, who in his preſence 
| ſhall make any affray, or ſhall threaten to kill or beat 
any perſon, or ſhall contend together with hot words, 
and all thoſe who ſhall go about with unuſual weapons or 
attendance, to the terror of the people; and all ſuch per- 
ſons as ſhall be known by him to be common barrators ; 
and all who ſhall be brought before him by a conſtable, 
for a breach of the peace in the preſence of ſuch conſta- 
ble; and all ſuch perſons, who, having been before bound 
to keep the peace, thall be convicted of having forfeited 
their recognizance, Lamb. 77, 78. Bro. Peace, pl. 7, 
8. 1 Hau k. 126. 

A wife may demand ſurety of the peace againſt her 
- huſband, if he threatens to beat her outrageouſly, or to 
- kill her. Fuz. N. B. 80. Lamb. 8. 
_ Hark. 127. Vide Stra. 1231. Articles of the peace 
may be exhibited by a huſband againſt his wife. rr. 


1207. Sims caſe, 1 Hawk, 129, See Pult. 18. Lamb. 


2 Leo. 128. 11 


| 
i 


1 


| 
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$1, 83. Bro. Peace, pl. 22. 1 Hawk. 127. Infants and 
feme coverts ought to find ſurety by their friends, and not 
to be bound themſelves. 1 Hawk. 127. 

When ever a perſon has juſt cauſe to fear that another 
will burn his houſe ; or do him ſome corporal hurt, as by 
killing or beating him; or that he will procure others 
to do him ſuch miſchief, he may demand the ſurety of the 
peace againſt ſuch perſon. mb. 82. 1 Hah, 12). 
Hr. 473. Surety of the peace may be demanded by à 
wife, if her huſband gives her unreaſonable correction. 
Mo. 814. Sir Thomas Seymour's caſe. Godb. 215, Fitz, 
N. B. 80. Surety of the peace onght not to be granted 
to a man for fear of danger to his ſervant or cattle, Lamb 
83. It hath however been ſaid, that a man may have the 
ſurety of the peace againſt one who threatens to hurt his 
wife or child. Dali. 266. The ſurety of the peace ought 
not to be granted for any paſt battery, unleſs there is a 


fear of ſome preſent or future danger: But the offer der 


muſt in ſuch caſe be puniſhed by action or indictment. 
Dalt. 266. The demand of the ſurety of the pace ought 
to be ſoon after the cauſe of fear; for the ſuffering much 
time to paſs, before it is demanded, ſhews that the party 
ay au under no great terror. 6 Med. 132. The Qin 
v. e. be 8 


1. Of granting ſurety of the peace by the court of Chan- 
cery. | 
2. Of granting ſurety of the peace by the court of King's 
Bench. 

3. Of granting ſurety of the peace by a juſtice of ib: 
peace. | 

4. Of fer feiting u recognizance for keeping the peace, and 
bow ſuch recognizance may be diſcharged. 


1. Of granting ſurety of the peace by the court of Cban. 
cery. 5 


At the common law it was ſufficient, in order to ob- 
tain proceſs for ſurety of the peace from the court of 
Chancery, if the party who demanded it made oath, that 
he was in fear of ſome corporal hurt, and that he did not 
crave the fame out of malice, and for the ſafety of his 
body Fitz. N. B. 79. 80. 

But by the 21 J. 1. c. 8. All proceſs of the peace ſhall 
be void, unleſs granted on motion in open court on affida- 
vit in writing. CLF 

When articles of the peace are exhibited in the court 
of Chancery, and oath is made that the ſurety of the pcace 
is not crayed by the party through malice, but for the 
ſafety of his life, a writ of /upplicaxit iſſues, directed to 
the juſtices of the peace generally, or to ſome one juſtice 
of the peace, or to the ſheriff, commanding them or him 
to take ſecurity in the ſum thereon indorſed, and, if the 
party refuſes to find ſuch ſecurity, to commit him to the 
next gaol, until he does find ſuch ſecurity. Fitab. N. B. 
80 Vide Bro, Off. pl. 29. F. NM. B. 81. Bro. Prace, pl. 
9. Lamb. 101, 10). 1 Hawk. 129. ET 

If no return is made to the writ of ſupplicavit, the 
party who ſued it out may have a certiorari, directed to 
the perſon who ought to make a return, commanding him 
to certify the writ of /upplicavit, and what has been done 
thereupon. Fi:zb. N. B. 81. 1 Hawk. 129. Land. 


109. 

When a writ of ſupplicavit has iſſued from the court of 
Chancery againſt any perſon, he may by himſelf, or ſome 
friend, come into the court of Chancery, and find ſureties 
there that he will not do any harm to him who hath ſued out 
the writ ; and thereupon he ſhall have a writ of /uperſedeas, 
reciting the writ of /upplicevit, and the ſecurity given, 
directed to the juſtice or juſtices of the peace, or to the 
ſheriff, commanding that they ſurceaſe to arreſt him, or 
compel him to find ſureties, and if they have arreſted him 
for hat cauſe and no other, that they deliver him. Fitz. 


N. B. 81, 238. 
2. Of granting ſurety of the peace by the court of King's 
Bench. | 


At the Common law the oath of the party was a ſuf- 


ficient ground for the court of King's Bench to 41 
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ſurety of the peace; but this cannot, ſince the ſtatute | peace, by which he is impowered to cauſe to come befote 
made in the 21 year of the reign of King James the Firft, | him all thoſe, who to any one or more of our people; 
c. 8, be done, unleſs articles of the peace are exhibited | concerning their bodies or the firing of their houſes have 
in this court upon motion in open court. Fitz. N. B.] uſed threats, to find ſufficient ſecurity for the peace, of 

9, 80. | | their good behaviour, towards us ard our people; and if 

Where articles of the peace are exhibited in the court] they ſhall refuſe to find ſuch ſecurity, then them in our 
of King's-Bench, and oath is made, that the party does | priſons, until they ſhall find ſuch ſecurity, to cauſe to be 
not crave the ſecurity of the peace out of hatred or ma- | ſafely kept. Zamb. 36. | | 
lice, but merely for the preſervation of his life and per-] Whenever oath is made before a juſtice of peace by 
{on from danger, an attachment of the peace iſſues to | any perſon, that he is actually under fear that another 
the ſheriff, commanding him to take a bond for the ap- | will burn his houſe, or do or procure to be done to 
pearance of the party at the return of the writ to put in him ſome corporal hurt, and that he does not crave the 
bail to the articles in this court; and, if ſuch bond is | ſurety of the peace through malice, but for the fafety 
not given, to commit the party to the next gaol. Comb. | of his life, the juſtice is bound to grant it. Lamb. 83. 
427. Ruſſel's caſe. Fitz. N. B. 79. Where the party | F. N. B. 79. 1 Hawk. 127. But if the ſecurity of the 
againſt - hom articles of the peaze are exhibited, comes | peace is deſired againſt a peer, the ſaſeſt way is to apply 
into court to put in bail, the articles muſt be read to him. | to the court of Chancery or King's-Bench. 1 Hawk. 
6 Med 132. The Queen v. Lane, 127. Lamb. $1. | RY. 

Rotert Parnel having exhibited articles of the peace If the perſon, againſt whom it is demanded, be preſent, 
2gainſt Sir Thomas Allen, Bart. and three others, an at- the juſtice of the peace may commit him immediately, 
tachment of the peace iſſued againſt them. Before bai] | unleſs he offers ſureties; and a fortiori he may be com- 
was put in, Parnel, in a petition to the court, recited | manded to find ſureties, and be committed for not doing 
ſome of the facts ſworn to in the articles, and endeavour- | it. Fro. Mainp. . 39. 1 Hawk. 127. But if he is 
ed to explain them. Hereupon the, counſel for the de- | abſent, a warrant ſor committing him cannot be granted 
ſendants moved for a tule to review the articles, and ſome | till a warrant is iſſued commanding him to find ſure- 
affidavits were read to contradict the facts therein charg- | ties ; and this warrant, which muſt be under ſeal, ought 
ed. Upon reading the petition, and theſe affidavits, in | to ſhew the cauſe for which it is granted, and at whoſe 
which the fact were flatly contradicted by five or ſix per- | ſuit. Lamb, 88. 1 Hawk. 128. 
ſons, a rule was made to ſhew cauſe, why the articles The juſtice of the peace, who grants this laſt men- 
ſhould not be reviewed, and that Parnel ſhould attend | tioned warrant, may in this caſe make it ſpecial for 
upon the day for ſhewing cauſe. He did attend, and the | bringing the party before himſelf only, for, as he has 
court was, upon the whole, fo ſatisfied of his having been | moſt knowledge of the matter, he is beſt qualified to do 
guilty of perjury, that he was immediately committed | juſtice in it. 5 Co. 59. Fefter's caſe. 1 Hawk. 128. 
for wilful and corrupt perjury ; and a rule was made, Eut if the warrant be in general terms to carry the party 
that all farther proceedings upon the articles ſhould ſtay. | before any juſtice of the peace, the officer, who executes: 
The rule was pronounced in theſe terms, and not to] it, has his election to carry him before what juſtice he 
* take the articles off the file, in order to give the de- pleaſes, and may carry him to gaol, by virtue of the 
* fendants an opportunity, which could not otherwiſe | ſame warrant, if he refuſes to ed ſureties before ſuch 
* have been done, of proſecuting Panel for perjur n.“ juſtice; for the warrant has theſe words in it, if he ſhall 
MS. Rep. Rex v. Sir Thomas Ailen, Bart. and others, Hi.] refuſe to find ſurety, c.“ Bro. Falſe Impriſ. pl. 11. 
32 Ges. 2, See Lord Vase caſe, Stra. 1202. 1 Hawk. 128. 5 Co. 59. 

Articles of the peace having been exhibited, by Job] If one, however, who apprehends that the ſurety of 
Brown, againſt Haunab Benneti, and three others, a rule | the peace will be demanded againſt him, finds ſureries 
was made, upon reading the affidavits'of the defendants, | before any juſtice of the peace of the fame county, either 
to ſhew cauſe, why theſe articles ſhould not be reviewed. | before or after a warrant is iſſued againſt him, he may 
In theſe affidavits it was ſworn, that the defendants did | have a ſuperſedeas from ſuch juſtice; and this ſhall pre- 
not know any ſuch perſon as Brown the articulant, and, | vent or diſcharge him from an arreſt, under the warrant 
beſides other ſtrong facts ſworn to, it was ſuggeſted, that | of any other juſtice, at the ſuit of the ſame party, for 
this was a contrivance of the defendant Hennet!'s huſ- | whoſe fecurity he has found ſuch ſecurities. Lamb. 9g, 

band to ogÞireſs her. No cauſe being ſhewn, the articles] 96. 1 Hawk. 128. | 
were ordered to be taken off the file. AS. Rep. Rex; v. The recognizance for keeping the peace, which a juſ- 
Bennett and others, Eaſt. 32 Geo; 2. 11 tice of the peace takes upon complaint below, is to be 

As to articles of the peace againſt perſons living in the} regulated, as to the number and ſufficiency of the ſureties, 
country. See Stra. 835. Comb, 427. 4 New Abr. the largeneſs of the ſum, and the time it is to conti- 
691. end e 3 j nue in force, by the diſcretion of ſich puſtice. Lamb. 100. 
it has not of late years been the practice of the court | 1 Hark. 129. It has been ſaid that a recognizance taken 

of King's-Bench, to refuſe the receiving of articles of the] by a juſtice of peace, to keep the peace as to 4. B. for 
peace, where the articles contained in them are ſufficient a year, or for life, or without expreſſing any certain time, 
for craving the ſurety of the peace: But jt ſeems, as if { which will be intended to be for life, altho no time or 
that court is now come to a reſolution of putting a ſtop ] place is fixed for the party's appearance, or he is not 
10 this vexation of the ſubject ; for in a very late caſe, | bound to keep the peace as to all the: King's liege people, 
where a motion was made by Boreig h, to exhibit articles is good. 1 Hawk. 129. Lamb. 100. But it ſeems to be 
of the peace againſt Mait, the court, it appearing that] the ſafeſt way, to bind the party to appear at the next 
Wait lived at the Devizes, and that Borough had not en- fefſiohs of the peace, and in the mean time to keep the 
deavoured to obtain ſurety of the peace in the county, | peace: as to the King, and all his liege people, and eſpe- 
unanimouſly refuſed the motion: and Lord Mansfield, | cially as to the party, who has demanded the ſurety of 

Ch. J. ſaid, Apply to the magiſtrates of the county, and if | the peace. Lamb. 105. 1 Hawk. 129. . f 
N ſurety of the peace is not granted you, 'coint here again. By tbe 3 H. 7. C. 1. it is enacted, That every juſtice 


x MS. Kep. Borcugh's caſe, £aft; 22 Ce. 2. -. | of the peace within this realm, that ſhall take any re- 
- When ſutety of the peace: is granted by the court of | cognizance for keeping of the peace, ſhall certify, ſend, or 
24 Gase Bench. if a ſupenſeuleas comes from the court of bring the ſame recogmzance at the next feflions of the 


ncery, to the juſtices of that court, their power is at] peace, where he is or hath been juſtice, that the party 

an end; and the party as to them diſcharged. Hro. Peace, | fo bound may be called.“ If one of the ſureties of a man 

Pl. 17. Sed gu, h 12. *| who is bound to keep the peace dies, he ſhall not be 

| N £5 { obliged to find à new ſurety ; for the executors or ad- 

3. Of granting ſurety of the peate, by a juſtice of the | miniſtrators, of him who is dead, are bound by the recog- 
Peace. os | | nizance. Lamb. 113. Bro. Peace, pl. 17. 1 Hawk. 129. 


A juſtice ef the peace a rant the furety of the 4. Of forfeiting a irecognizance for keeping be peace, and 
Peace, under the — — commiſſion of the 2 uch recogntzance may be diſcharged. 
10 N | 


By 


By the 3 H. J. c. f. it is enacted, That if the patty, 
who is called at a ſeſſions of the peace, upon a recogni- 
zance for 1 the peace, makes default, his default 


ſhall be then and there recorded, and the ſame recogni- 
zance, with the record of the default, be ſent and certified 
into the Chancery, or before the King in his Bench,' or 
into the King's Exchequer.” _ . 

He who is bound to keep the peace, and to appear at 
the ſeſſions, muſt appear there; and record his appear- 
ance, otherwiſe his recognizance is forfeited. And altho' 
the party, who craved the ſurety of the peace, comes not 
to pray that it may be continued, the juſtices may in their 
difecon order it to be continued till another ſeſſions. 
Bro. Pea e, pl. 179. Lamb. 109. | 

But if an excuſe, which is judged by the court to be 
a reaſonable one, is given for the non-appearance of a 

y, it ſeems that the court is not bound peremptorily 

to record his default, but may diſcharge the recognizance, 
or reſpite it till the next ſeſſions. 1 Hawk. 130. A re- 
cognizance for keeping the peace may be forfeited by any 
actual violence to the perſon of another, whether it be 
done by the party bound, or others by his procurement. 
Lamb. 115, 127. Bro. Peace, pl. 2. 1 Hawk. 130. In 
ſupport of a rule to ſtay proceedings in a ſcire faciar, 
upon a recognizance for keeping the peace, it was ſaid, 
that the aſſault, which had been made was not upon 
him at whoſe requeſt the ſurety of the peace was grant- 
ed, but upon another perſon. It was held -that this 
makes no difference; and the rule was diſcharged. 
MS. Rep. Rex. v. Stanly and bis bail, Trin. 27 Geo, 2. 
But a recognizance for keeping the peace, is not for- 
feited, where an officer, having a warrant againſt one who 
will not ſuffer himſelf to be arreſted, beats or wounds 
him in the attempt to take him. Lamb. 128. 1 Hawk, 
130. : 
80 it is not forfeited, if a parent in a reaſonable man- 
ner chaſtiſes his child; a maſter his ſervant, being actually 
in his ſervice at the time; a ſchoolmaſter his ſcholar; a 
gaoler his priſoner; a huſband his wite. 1 Sid. 176, 
7: Lamb, 127, 128. Hel. 149, 150. 1 Hawk. 130. 
F. N. B. 80. 

And, without enumerating all the actual aſſaults, which 
a man may make upon the perſon of another, and not 


forfeit his recognizance for keeping the peace, it may be 


laid down as a principle, that ſuch a recognizance is not 
forfeited by any aſſault which could have been juſtified in 
an action, or upon an indictment, for the — 4 Neu 
Abr. 64. 

It has been held that a recognizance ſor the keeping 
the peace may be forfeited by any treaſon againſt the per- 
ſon of the King, or by any unlawful aſſembly in terro- 
rem p2puli, Lamb. 115. 1 Hawk. 130. Words which 
tend directly to a breach of the peace, as challenging a 
man to fight, or threatening to beat one who is — 
amount to a forfeiture of ſuch r izance. Lamb. 115. 
1 Hawk, 130. Cro. Eliz. 86, A recognizance is like- 
wiſe forfeited by threatning to beat a perſon who is ab- 
ſent, if the party, who is fo threatned, does afterward 
lie in wait to beat him. Lamb. 115. But it is not for- 
ſeited by words of heat or choler, as the calling a man 
knave, har, or raſcal : For, although ſuch words may 
provoke a haſty man to break the peace, they do not 
directly challenge him to do it; nor does it appear, that 
the ſpeaker intended to carry his reſentment any farther. 
Oo. Car. 198. Rex. v. Heyward, and bis bail, 1 Hawk. 
130. Nay, it has been held, that a izance for 
being of good behaviour ſhall not be forfeited for ſuch 
words; and a fortiori one for keeping the peace ſhall 
not. Cro. Elia. 86, King's caſe. Mo. 249. 1 Hawk. 130. 

Such recognizance ſhall not be forfeited by a treſpaſs 


on the lands or goods of another, unleſs it is with force. 


Cro. Jac. 598. 1 Hawk. 193. A man ſhall not forfeit 
a recognizance for keeping the peace, who does a hurt to 
another in playing at cudgels, or ſuch like ſport, by con- 
ſent; for theſe ſports, which tend to promote activity and 
courage, are lawful. Dalrt. 284 1 Hawk. 131. But 
he, who wounds another in fighting with naked ſwords, 
forfeits his izance, becauſe no conſent, nor even 
the command of the King can make fo dangerous a di- 
verſion lawful. Bro. Cor. 229. 1 Hawk. 131. If a 
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ſoldier hurts another ſoldier, by diſcharging his gun in 
exerciſing without ſufficient caution, it is no forfeiture 
of a recognizance. ſor Keeping the peace: For altho' he 
would be liable in an action for the damage occaſioned 
by his negligence, this, it not being a wilful breach of the 
peace, is not within the purport of the recognizance. 1 

Hawk. 131. Hob. 134. 2 Roll. Abr. 548. ; 
A court of quarter-fzfſions cannot in any cafe pro- 
| ceed againſt the parties, for a forfeiture of a recogrizance 
for keeping the peace ; but the recognizarice'muſt be ſent 
into ſome of the King's courts in Weſtminſter Hall, | 
Hawk, 130. All proceedings upon a forfeited recogni- 
zance muſt be by ſcire facias, and not by indic ment; 
becauſe where a ſcire facias is brought, the parties have 
an opportunity of pleading any matter in their diſcharge. 
1 Koll. Abr. 900. Perrow's caſe. Cro. Fac. 598. 1 Haut. 


| 


130. | 
| The demiſe of the King is a diſcharge of a recogni- 


zance for keeping the peace; for the condition being /er- 
| vare pacem noſtram, his ſuceeſſor cannot take advantage of 
a breach thereof. Bro. Peace, pl. 15. 1 Hatt. 129. ſed qu, 

After ſuch a recognizance is forfeited, the King may 
pardon the forfeiture: But he cannot releaſe the condi- 
tion before it is m_ becauſe the party, at whoſe 
complaint it was taken, has an intereſt therein. Br, 
Kecogn. pl. 22. Bro. Chart. de Para. 75 24. 

If no time for the continuance of a recognizance for 
keeping the peace, is therein mentioned, it 1s perhaps in 
the power of the court, in which it was taken, or to 
whom it has been certified, to diſcharge it at their diſcre- 
tion. 4 New Abr. 695. | 

The uſual practice of a court of quarter- ſeſſions is to 
continue a recognizance for keeping the peace from ſeſ- 
ſions to ſeſſions, until the court thinks proper to diſ- 
charge it. It is the conſtant courſe of the court of King's 
] „ to take a recognizance for twelve months, and, 
if no indictment is within that time preferred againſt the 
party bound to keep the peace, it may at the expiration 
thereof be diſcharged. 12 Mod, 231 Anon. Sir. 845. 
This ſeems alſo to be the practice of the court of Chan- 
cery ; for, upon a motion to diſcharge a writ of . 
cavit, it was refuſed; and by my Lord Macclesfield, Chan- 
cellor : This application is too early; let the party ſtay 
till the year is out, and behave himſelf quietly all that 
time. 2 Vill. 202. Clavering's caſe. See farther, av. 
53. 1 Lev. 235. 1 Hawk. 129. Bro. Peace, pl. 17. Lanb. 
111. 11 Mod. 109. Cro. Jac. 282. Yelv. 207. 2 Haut. 


294. 

SURGEON, (Chirurgus) May be deduced from the Fr. 
Chirurgeon, ſignifying him that dealeth in the Wechanical 
part of phyſick, and the outward cures performed with 
the hand ; and therefore is compounded of the two Greek 
words xa, manus Ef, opus, and for this cauſe ſurgeons 
are not allowed to adminiſter any inward medicine. By 
the fat. 32 H. 8. c. 42. the barbers and ſurgeons of Lon- 
don are incorporated and made one company: and there 
ſhall be choſen yearly four maſters for the ſaid company, 
of which two muſt be expert in ſurgery, and the other two 
in barbery, who ſhall have power to puniſh and correct 
all defaults; and the company and their ſucceſſors are to 
have the overſight and correction as well of freemen as 
foreigners, for ſuch offences as they ſhall commit a- 

gain the good order of barbery and ſurgery : They ſhall 

| be exempted from bearing of arms, ſerving on JuNnes, 
and all manner of pariſh offices, c. but are to pay {cot 
and lot, and other charges as formerly; and the ſaid 
company ſhall have free liberty to take four perſons con- 
demned for felony, for anatomies yearly. No barber in 
London, or within one mile — ſhall practiſe ſurgery, 
letting of blood, or any other thing relating thereto, ex- 
cept drawing of teeth; nor ſhall any perſon who practiſes 
ſurgery within thoſe limits, exerciſe the craft of a barber: 
Though any man not being a barber or ſurgeon, may re- 
tain in his houſe as a ſervant, a barber or /urgen, who 
may exerciſe his art in his maſter's houſe, or elſewhere, 
Sc. All perſons practiſing /urgery in London, ſhall have 
an open ſign in the ſtreet where they dwell, that people 
may know wheſe e reſort to them when wanted : And 
every perſon offending in any of the articles contain 


in this ſtatute ſhall forfeit . a month, one moiety — 
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the King, and the other to him who will ſue for the ſame, 
ic, By the fat. 18. Geo. 2. c. 15. the ſurgeons of Lon- 
ion and the barbers of London are made two ſeparate and 
diſtinct corporations. See Phyſicians, 

SUR LUI JUR, i. e. Upon his oath, according to an- 
cet ko % ĩ AA 

SURMISE, Is ſomething offered to a court to move it 
to grant a prohibition, %, Querela, or other writ 

table thereon ; and what ſha!l be allowed to be a 
good ſurmiſe, or not ſo, ſee 2 Cro. 219; 501; 669. Vide 

eftion. | | 
dl Usa ck, (Fr. Surplus, Lat. Surpluſagium, Co- 
zollarium) Is a ſuperfluity or addition more than needful, 
which ſometimes is the cauſe that a writ abates; but in 
pleading, many times it is abſolutely void, and the reſi- 
due of the plea ſhall ſtand good. Broke. Ploud. 63, And 
on 2 writ of inquiry or damages in waſte, in which the 
ſheriff was commanded to go to the place waſted, an 
there to inquire of the waſte done and da who re- 
turned the inquiſition, without mentioning that he went 
to the place waſted ; this was held to be /urpluſage in 
the writ that would not hurt, becauſe by the plea in the 
action the waſte was acknowledged, fo that he need not 
go to the place waſted to view it. Poph. 24, A di/- 
tringas was returnable Tres Trin. Miſ prius venerit Mat- 
- theus Hale Mi. Capital. Baro, Cc. on ſuch a day Juſ- 
dem Menfis Funii ; whereas the month of June was not 
mentioned before ; and this was moved in arreſt of judg- 
ment as a diſcontinuance ; but adjudged that the word 
eju/dem-ſhall be rejected as ſurpluſage and void, and then 
the word Funit ſhall be intended June next; as a cove- 
nant to pay money at Michaelmas, ſhall be intended M. 
chaelmas next a neal Hard. 3 30. 

In a declaration for debt, upon demurrer, it was ob- 
jected againſt the declaration, for that the plaintiff aver- 
red the defendant had not paid pred. ſexaginia Libras, 
Sc. when the word /exaginia was not before-mention- 
ed: And it was reſolved that it ſhall be ſurpluſage, when 
tis that the defendant had not der pred. Libras, which 
muſt be the pounds for which the plaintiff had declared. 
1 Lutw. 445. Cro. Eliz. 647. 3 Ne, Abr. 262. A 
plaintiff being right named through all the proceedings, 
but in the laſt place, where it was ſaid that a Capias U- 
lagalum was proſecuted againſt predif, Fobannem Fowler, 
and his true name was George It was ruled that the 
word Johannes ſhall be ſurpluſage and be rejected; and 
then the plea will be, that a Capias Utlagatum was pro- 
ſecuted agdinſt predif?, Fowler, 2 Lutw. 919. 1 Lev. 
428. If a jury find the ſubſtance of the iſſue before 
them to be tried, other ſuperfluous matter is but ſurpluſage. 
6 Rep. 46. And where a verdict or judgment is compleat, 
if there be any other matter repugnant or uncertain, &c. 
it ſhall be rejected as ſurplus. 3 Nelſ. 262. 2 Hawk. P. C. 


441. | 
Surpluſage in an iſſue helped after verdict, where plain- 
tiff to a plea of plene adminiſtravit replied that defend- 
ant had ſufficient to ſatisfy the damages aforeſaid, and 
it ſhould have been the debt and damages. The court re- 
jected damages as ſurpluſage, and then it ſtood ſufficient 
to ſatisfy, &c. which was held good. Wilſon, par. 1. fo. 
238. See Pleading. | 
 SURPLUSAGE OF ACCOUNTS, Signifies a greater 
diſburſement than the charge of the accountant amounts 
unto, In another ſenſe, ſurpluſage is the remainder or 
overplus of money left. Lit. Dit. * 
SURPLUSAGE OF INTESTATES EFFECTS. By 
the fat. 22 & 23 Car. 2. c. 10. the ſurpluſage of inte(- 
| fates eſtates (29 Car. 2. c. 3. J. 25.) ſhall, after the expi- 
ration of one full year from the death of the inteſtate, be 
diſtributed, one third to the widow, and the reſidue in 
equal proportions to his children, or, if dead, to their 
repreſentatives ; that is, their lineal deſcendants: If there 
are no children, or legal repreſentatives, then a moiety 10 
the widow, a moiety to the next of kindred in an equal 
and their repreſentatives: If no widow, the whole 
ſhall go to the dae : If neither widow nor children, 
the whole ſhall be diſtributed among the next of kin in 
qual degree, and their repreſentatives : But no repreſen- 
tatives are admitted among collat farther than the 
children of the inteſtates brothers and ſiſters. Black. Com. 
2 = . See Succeſſion, the ſeveral heads. ok 
UTTER, A ſecond Rebutter ; or more pro- 
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| perly it is the replication or anſwer of the plaintiff to the 


defendant's Rebutter, See Reuter. E 
. SURREJOINDER, ls a ſecond defence of the plaintiff's 
declaration in a cauſe, and anſwers the r:joinder of the 
defendant: Weft. Symb. par. 2. As a rejoinder is the defends 
ant's anſwer to the replication of the plaintiff, fo a ſur- 
rejoinder is the plaintiff's anſwer to the defendant's re- 
Joinder. Wood's Inſt. 586. Where a plaintiff in his 
ſurrejoinder is to conclude to the country, and not with 
an averment. Raym. 94. After rejoinder and ſurre- 
joinder, and rebutter, &c. there may be a demurrer. Pra#, 
Attorn. Edit. 1. p. 88. TD EASE 

_ SURRENDER, (Surſum Redditio) Is a deed or inſtru- 
ment teſtifying that the particular tenant for life or yei&; 
of lands and tenements, doth yield up his eſtate to him 
that hath the immediate eſtate in remainder or reverſion, 
that he may have the preſent poſſeſſion thereof; and where- 
in the gums for life or years may merge or drown by the 
mutual agreement of the parties. Co. Lit. 337. And 
of /ſurrenders there are three kinds ; a ſurrender properly 
taken at Common law R of copy hold or cuſtom- 
uy eſtates; and a ſurrender improperly taken, as 
of a deed, a patent, rent newly created, c. The /ur- 
render at Common law is the uſual ſurrender, and is of 
two ſorts, viz. A /irrender in deed, or by expreſs words 
in writing; where the words of the leſſee to the leſſor 
prove a ſufficient aſſent to give him his eſtate back again: 
And a ſurrender in law being that which is wrought b 
operation of law, and not actual; as if a leſſee for life 
or years, take a new leaſe of the ſame land during the 
term ; this will be a ſurrender in law of the firſt Teaſe. 
1 Inft. 338. 5 Rep. 11. Perk. 691. And in ſotne caſes 
a ſurrender in law is of greater force than a ſurrender in 
deed ; for if a man makes a leaſe for years to begin at a 
day to come, this future intereſt cannot be ſurrendered by 
deed, becauſe there is no reverſion wherein it may drown ; 
but if the leſſee before the day, take a new leaſe of the 
ſame land, it is a ſurrender in law of the former 
leaſe: And this ſurrender in law by taking a new 
leaſe, holds good, though the ſeeond leaſe is for a leſs 
term than the firſt, and tis ſaid, though the ſecond leaſe 
is a voidable leaſe, Sc. 5 Rep. 11. 6 Rep. 69. 10 Rep. 
67. 1 Inf. 218. Cro. Eliz. 873. 


If leſſee for life do accept of a 
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Leaſe for years, this, is 


a ſurrender in law of his leaſe for life; if it ſhould be o- 


therwiſe the leaſe for years would be made to no purpoſe; 


and both the leaſes cannot ſtand together in one per- 


ſon. 2 Lill. Ar. 544. Leſſee for twenty-one years takes 
a leaſe of the ſame lands for forty years to ggmmence af- 
ter the death of A. B. it is not any preſent /ur7ender of the 
firſt term; but if 4. B. dies within the term it is. 4 Leon, 
83. A leſſee for years took a ſecond leaſe to commence 
at Michaelmas next; eee this was an immediate ſur- 
render in law of the farſt, and that the leſſor might enter and 
take the profits from the time of the acceptance of the ſe- 
cond leaſe, until Michaelmas following. Cro. Elix. 605. If 
the leſſor make, and leſſee accept a new leaſe, and it is upon 
condition; this ſhall be a /urrender in law: And if an 
aſſignee of tenant for years take a new leaſe, c. the firſt 
leaſe will be by law /urrendered. 1 Inft. 218, 338. If 
a woman leſſee. for years marries, and afterwards ſhe 
takes a new leaſe for life without her huſband, this is a 
ſurrender and extinguiſhment. of the term; but if the 
huſband diſagree, then tis revived : Though if the new 
leaſe had been made to the huſband and wife, then by 
acceptance thereof, the firſt leaſe had been gone. Hutt. 3. A 
leſſor takes the leſſee to wife, then the term is not drowned 
or ſurrendered; but he is poſſeſſed of the term in her right, 
during the coverture. Waod's Inft, 285. A ſurrender may 
be of any thing grantable, either abſolute, or conditional; 
and may be made to an uſe, being a conveyance tied and 
charged with the limitation of a uſe : But it may not be 
of an eſtate in fee ; nor of rights and titles only to other 
eſtates for life or years; or for part of ſuch an eſtate 
nor may one termor regularly ſurrender to another ter- 
mor; nor can a tenant at will ſurrender any more than 


he can grant. Perk. 615. Noy's Max. 13. Cro. Eliz, 
688, 1 Leon. 303. Where things will not paſs by /ur- 
render, the deed may enure to other purpoſes, and take 


effect by way of grant, having ſufficient words. Perk. 
624, 588. And a ſurrender may be had by theſe words. 
Flath ſurrendered, granted, yielded up, and confirmed, &c. 

To 
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To the making of a good ſurrender in deed of lands 
the following things are regquiſite; the ſurrenderor is to be 
a perſon able to grant and make a /urrender, and the ſur- 
renderte a perſon able to receive and take it; the /urren- 
deror muſt have an eſtate in poſſeſſion of the thing /ir- 
rend:red, and not a future right ; and the /urrender is to 
be made to him that hath the next eſtate in remainder of 
reverſion; without any eſtate coming between; the ur- 
renderte muſt have a higher or greater eſtate in his own 
right, and not in the right of his wife, &c. in the thing 

ſurrendered, than the ſatrenderor hath, ſo that the eſtate 
of the ſurrenderor may be drowned therein; (for if 
E for life ſurrrndef to him in remainder for years, 
it is a void ſurrender) there is to be a privity of 
Hate between the /urrenderor and ſurrenderee; and the 
ſurrenderee muſt be ſole ſeiſed of his eſtate in remainder 
or reverſion, and not in joint-tenancy ; and the ſurrenderee 
agree to the ſurrender, &c. 1 Toft. 338. Perk. 584, 588. 
2 Roll. Abr. 494. Noy's Max. 73. 
A man who hath a fee- ſimple eſtate cannot ſurrender 
it, becauſe it cannot be drowned in another eſtate. 12 
II. 4. 21. And if a leaſe be made for life or years to A. 
the remainder for life to B. remainder in fee-tail to C. 
and the firſt tenant ſurrenders to C. this will not take 
effect as a ſurrender, by reaſon of the intervening eſtate. 
Dyer 112. The leſſee for life or years may ſurrender to 
him that is next in remainder in fee- ſimple or fee-tail : 
And if leſfee for life ſurrender his eſtate to one in re- 
mainder, that is tenant for his own life; it is a you! ſur- 
Fender, for a man's eſtate for his own life, in judgment of 
law, is greater than that of another's. And where an 
_ eſtate is ſurrendered for life, there needs no livery and ſei- 
ſin, as in a grant. 1 I. 338. Dyer 251, 280. 

Vet in ſome caſes an eſtate, Sc. may have continuance, 
though it be ſurrendered , as where leſſee for life makes a 
leaſe for years, and after doth ſurrender, the term for 
years doth continue; and fo of a rent charge granted by 
ſuch leſſee; Sc. Bro. 4). 1 Ine. 338. If the leffee for years 
rendring rent, ſurrenders his eſtate to the leffor, hereby the 
rent is extinct: But if the rent were granted away before 
the ſurrender, it would be otherwiſe. 8 Rep. 145. Bro, Sur- 
rend. 42. Tenant for life is diſſeiſed, or for years ouſted, 
and beſore entry, or poſſeſſion gained, he ſurrenders to him 
in reverſion; this ſurrender is void: And yet if leſſee for 
Fears, after his term is begun, before he enters, and when 
no- body doth keep from him the profits, ſurrenders, it 
will be good. Perk. ſect. 6oo. | 

If. there be leſſee for years, the remainder for life, re- 
mainder in * the leſſee for years may ſurrender to the 
leſſee during life, and ſo may he to him in the remain- 
der in fee: But if there is tenant for life, the remainder 
for life, and ſuch remainder in fee; here the ſecond te- 
nant for life cannot ſurrendefMo him in remainder. Did. 
605. % qu. See ſupra, and infra, In caſe of te- 
nant for life, the remainder for life, reverfion in fee; 
it was a queſtion formerly, whether the remainder- 
man for life, by and with the conſent of the tenant 
for life, could ſurrender to him in reverſion without deed, 
only by coming on the land and faying, that he did 
ſur render to him in reverſion ; the court were divided; but 


two judges held, that if tenant for life and he in remain- 
der for life, ſ#rrendered to the reverſioner, it ſhould paſs as | 


ſeveral ſurrenueri, "viz, Firſt of him in remaitider to the 
tenant for life, and Shes Wh the tenant for life to Him in 
reverſion. Popb. 137, If tenant for life grant his eſtate 


to him in reverſion, this is a ſurrender; and it muſt be 


pleaded according to the operation it hath in law, or it will 
net be good. 4 Med. 151. Though if leſſees for life or 
years, grant their eſtates to him in remainder or reverſion 
and a ſtranger; it ſhall enure as a ſurrender of the one half 


to him in reverſion, and as a grant of the other moitty to | 
the ſtranger. 1 1». 335. And by ſtatute, no eſtates of free 


hold, or of terms for years, ſhall be granted or rendered 
but by deed in writing, ſigned by the parties, or unleſs by 
operation in law, Sc. 29 Car. 2. c. 2. See Leaſes, and 
4 Geo. 2. Surtenders of Copybold-Eftates, ſee Cvpybold. A 
ſurrender of a prebendary's teaſe upon condition, that. if 
the then prebendary did not within a week after gtant a 
new leaſe for three lives, the farrender ſhall be void: 
Held to be a good ſurrender within the ſtatute. 2 Strange 
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. See 20 Vin. Abr. 119-146. And Black. Com 
ae 

SURRENDER OF A BANKRUPT. The bankrupt 
at the third meeting of the commiſſioners, at fartheſt 
which muſt be on the 42d day after the advertiſement in 
the Gazette, upon notice petfonally ſetved upon him, or 
left at his uſuaf place of abode, mut ſurrender himſelf per- 
ſonally to the commiſſioners, and mult thenceforth in all 
reſpects conform to the directions of the ſtatutes of bank- 
ruptcy ; of, in default thetebf, ſhall be guilty of felony 
without benefit of clergy, . and ſhall ſuffer death, and his 
pods and eftate ſhall be diſtributed among his creditors 

Black. Com. 2 V. 481. and Stur. 5 Geo. 2 c. 30. 

SURRENDER OF COPYHOLDS. I is the yield. 
ing up of the eſtate by the tenant into the hands of the 
lord, for ſuch purpoſes as in the ſurrender are expreſſed. 


a copy hold eſtate, that it cannot poſſibly be transferred by 
any other aſſurance See Black, Om. 2 V. 365, &: 
367, 8. — M B. The la will in ſome particular caſes 
\ ſupply the want of a ſurtender. See Cy. 
SURRENDER OF LETTERS PATENT, AND 
OFFICES. A /arrender may be made of letters patent 
to the king, to the end he may grant the eftate to whom 
he pleaſes, &c. and a ſecond patent for years, to the ſame 
perſon, for the fame thing is a /arrenner in law of the 
firſt patent. 10 Rep. 66. Letters patent for years were de- 
livered into Chancery to be cancelled, and new letters pa- 
tent made for years; but the firſt were not cancelled: It 
was held that the ſecond were good, becauſe they were a 
ſurrender in law of the firſt, and the not cancelling was 
the fault of the Chancery, which ought to have done it. 
10 Rep. 66, 67. 2 Lill. Abr. 545. If an officer for life 
accepts of another grant of the fame office, it is in law a 
farrender of the firſt grant: But if ſuch an officer takes a- 
nother grant of the ſame office to himſelf and another, it 
may be otherwifke. 1 Peitr, 29). 3 Cro. 198. See Dy 
167, 198. *Godb. 415. | 
SURROGATE, (Surrogatus) Is one that is ſubſtitut- 
ed of appointed in the room of another; as the biſhopor 
chancellor's ſurrogate, &c. | 
- SURSISE, (Super ſiſa) A word fpecially uſed in the caſtle 
of Dover for penalties and forfeitures laĩd upon thoſe that 
pay not the duties or rent of Caſtle- ward, at their days 
limited. Stat. 32 H. 8. c. 40. It probably comes from 
the Fr. Surf, i. e. forbore or neglected. Brit. 52. And 
Bratton hath it fo in a general ſignification. Bra#. #6. 5. 
SURVEY, lsto meaſure, lay ont, or patricularly deſcribe 
a manor, or eſtate in lands; and to aſcertain not only the 
bounds and royalties thereof, but the tenure of the teſpec- 
tive tenants, the rent and value of the fame, c. In tins 
laſt ſignification, which is according to our law, it is allo 
underſtood to be a court; for on the falling of an eſtate to 
a new lord, conſiſting of manors, where there are tenanis 
by leaſe, and copyholders, a court of ſurvey is generally 
held; and ſometimes at other times, to appriſe the lord of 
the prefertt terms and intereſts of the tenants, and as a di- 
rection on making further grants, as well as in order to 
improvements, Sc. See Comp. Court- Keep. | 
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A ſurvey of the manor of D. in the county of G. belong 
ing to the honourable /. B. eſq; Taken this da) 
al. Ee. in the year, Ec. 5 


B. of, &c. holds by leaſe for bis lift, and tht lives of 
I. r. B. . C. B. bis ſons, one meſſuage, umd itoeni 
acres'of land, meadoto and paſture, fituate in, &cc. dit bin 
ide faid manor, under the yearly rem of 20 8. — 20 
| per Ann. „ _ 

C. D. buds by-cnpy of court-rbll for bis own life and the 
lives of M. bis wife and C. bis ſon (all of them living) on 

Mage or temment with the appur enauces within the ſaid 
many, called, &c. quit rent 308. beriv 3 l. — 30) 
n 
E. F. olds by copy for the lives of K. Bis 40ife and T. 1s 
fon one tenement within the ſaid manor, rem 108. beriot, 
Be, — 151. pet Arm. als To, 
6. H. bolds far the term of bis own life, one _ with 
the appurtenantes, quit-rent 5's, —— 161. per Ann. 

1% Bolts f6, Ber wwidowyhood, a piece of ground _ 
| &c. $0268, * | | . 
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This method of conveyance is fo eſſential to the nature of 


> 


en 3-4 


L. M. 7 x | 
7xarmined by G. 7. gent. 
n Steward of the ſaid manor. 


SURVEYOR, (Compounded of two Fr. words, Sur. i. e. 
Super & Voir, Cernere) Signifies one that has the overſee- 
ing or care of ſome great perſon's /ands or works : And 
there was a court of 1 erected by 33 H. 8. c. 39. 

SURVEYOR OF THE KING'S EXCHANGE, An 
ancient officer belonging to the mint and coinage, men- 
tioned in the ſtatute 9 H. 5. c. 4. 

SURVE? 
NORS AND LANDS, We read of in Cromp. Juriſd. 106. 

SURVEYORS OF THE HIGHWAYS. Every -pariſh 
is bound of common right to keep the high roads that go 
through it, in good and ſufficient repair; unleſs by reaſon 

of the tenure of lands, or otherwiſe, this care is conſigned 
to ſome particular private perſon: As it was not (formerly) 
incumbent on any particular officer to call the pariſh to- 
gether, and ſet them upon this work; therefore, by Stat. 
283 Pb. & M. c. 8. Surveyors of the highways were 
ordered . to be choſen in every pariſh; According to that 


ſtatute they were originally appointed by the conſtable | 


and church-wardens, but afterwards by Stat. 3 W. & M. 
c. 12. They were conſtituted by two neighbouring juſtices 
out of ſuch ſubſtantial inhabitants as had either 107. per 
ann, of their own, or rented 30 J. a year, or were worth 
100/—— Now by the late highway act (an abſtract of 
which ſee under highway) a liſt of ten perſons, ſo qua- 
lified, is to be made out by the pariſh officers and prin- 
cipal inhabitants, from whence the juſtices in ſeſſions are 
to take one or more.—See Highways, & Stat. ) Geo. 3. c. 42. 
SURVEYOR OF THE NAVY, An officer appointed 
over all ſtores ; and to ſurvey hulls and maſts of ſhips, t. 
Chamberl, . ; | | 
SURVEYOR OF THE KING'S ORDNANCE. This 
officer ſurveys the ordnance and proviſions of war, allows 
bills of debt, and keeps the checks on labourers works, c. 
SURVEYORS OF THE WARDS AND LIVERIES, 
Taken away with the court of wards and liveries. 12 Car, 
2. C. 24. | 
SURVIVOR, (From the Fr. Survivre, and Lat. Supervive) 
Is the longer liver of two joint-tenants, or of any two per- 
ſons joined in the right of a thing : He that remaineth 
alive, after others be dead, &c. Broke 33. Where there 
are joint-tenants in any thing, when one dies, (if but two 
only) the whole goes to his ſurvivor; but if there be 
more than two, then the part of him who is dead goes 
among all the ſurvivors. 2 Lill. Abr. 546. Joint-tenants 
take by ſurvivorſbip, unleſs they do any act whereby the 
jointure is ſevered ; for then there can be no ſurvivo- ſhip. 
Ny Inſt. 147. See Joint-lenant, and Black. Com. 2 V. 
183, 399. 
SUSANA TERRE, Is ſaid to be land worn out with 
ploughing. Thorn. i 
SUSCEPTOR, (Lat.) An undertaker or godfather, alſo 
a receiver of tribute in the Roman provinces. Litt. Did. 
SUSPENSE, (Suſpenſio) Is a temporal ſtop, or hanging 
up, as 1t were, of a man's right, for a time; and in legal 
underſtanding, is taken to be where a rent, or other pro- 
fit out of lands, by reaſon of the unity or poſſeſſion of the 
rent, &c. and the land out of which it iſſues, is not in eſſe 
for a certain time, Et tunc dormiunt, but may be revived 
or awaked: And it differs from extinguiſpment, which is 
When it dies or is gone for ever. Co. Lit. 213. A ſuſpenſion 
ot rent is, when either the rent or land are ſo conveyed, 
not abſolutely and finally, but for a time, after which the 
rent will be revived again. Yaugh. 109. A rent may be 
ſuſpended by unity for a time; and if a leſſor does any 
thing which amounts to an entry on the land, though he 
prelently depart, yet the poſſeſſion is in him ſufficient to 
ſuſpend the rent, until the leſſee do ſome act which amounts 
to a re-entry. Yaugh. 39. 1 Leon. 110. As rent is not 
iſſuing out of a common, the leſſor's incloſing the common 
cannot ſuſpend his rent, Cro. Fac. 679. If part of a con- 
dition is ſuſpended, the whole condition, as well for payment 
of the rent, as doing a collateral act, is ſuſpended. 4 Rep. 
52. And a thing or action perſonal once ſuſpended, is for 
ever ſuſpended, &c. Cro. Car. 3 3. See Extinguiſbment. 


Stat. 24 Hen, 8; cap. 12 
GENERAL OF THE KING's MA- | 


of churches. Geruaſ. Dorob. de Reparation. 


S WW A 
SUSPENSION; A cenſure whereby eccliſi flical perfmi 
are forbidden to exerciſe their office, or take the profits of 
their benefices : or where they are prohibited for a cettain - 
time in both of them in the. whole or in part : Hence is 
ſuſpenſio ab fficio, or Juſ pen ſio d beneficio, and ab. icio & 


beneficio. Wood's Infl. 5 10. There is likewiſe a ſuſpenſion 


which W to the laity, i. e. ſuſpenſis ab ingreſſu ecclſiæ, 
e 


or from the hearing of divine ſervice, Sc. In which caſe 
it is uſed, as in the Canon lau, pro minore excommunicatione. 
SUSPENSION OF. THE HABEAS CORPUS ACT. 
This is a meaſure that hath been thought. neceſſary—But; 
(as obſerved by Blackflone, 1 V. 136.) The happineſs of our 
conſtitution is, that it is not left to the executive power 
to determine when the danger of the ſtate. is ſo great, 
as to render this meaſure expedient. For the parliament 
only, or legiſlative power, can authorize the crown, by 
ſuſpending the habeas corpus act for a ſhort and limited 
time, to impriſon ſuſpected perſons without giving any 
reaſon for ſo doing. This ought to be done, only in caſes 
of great emergency, 2 5 | 
See what * great Monteſguieu ſaith, alluding to the 
babeas corpus act, and a temporary ſuſpenſion of it.“ If 
the legiſlature leaves the executive power in poſſeſſion of 
a right to impriſon thoſe ſubjects who can give ſecurity 
for their good behaviour, there is an end of liberty; un- 
leſs they are taken up in order to anſwer without delay 
to a capital crime; in this caſè they are really free, being 
ſubje& only to the power of the law.“ Wy, 
Bus ſhould the /egi/lature_ think itſelf in danger by 
ſome ſecret conſpiracy againſt the ſtate, or by a corre- 


ſpondence with a foreign enemy, it might authorize the 


executive power, for a ſhort and limited time, to impriſon 
ſuſpected perſons, who in that caſe would loſe their liberty 
only for a while, to preſerve it for ever.” L. 11. c. 6; 
1 V. 210, 211. 4to Ed. a Londres. 

In L. 12. c. 19. fe. 273. The author fays, © I ac- 
knowledge that the practice of the freeſt nation that 
ever exiſted, induces me to think that there are caſes 
in which a veil ſhould be drawn for a while over liberty, 
as it was cuſtomary to veil the ſtatues of the gods. 

SUS. PER COLL. On the trial of criminals, the uſage 
now is for the judge to ſign the calendar, or lift of all 
the priſoners names, with their ſeparate judgments in the 
margin, which is left with the ſheriff. As for a capital 
felony, it is written - oppoſite to the priſoner's name, 
* Hanged by the neck; formerly in the days of Latin, 
and abbreviation, ** Suf. per coll.” for /u/pendatur per 
collum,” VV. B. This is at the aſſizes. Black. Com. 4 V. 


96. a 

: SUSPICION, A perſon may be taken yg on ſu/prcion, 
where a felony is done, &c. but thoſe wh impriſoned. 
for a light ſuſpicion of larceny or robbery, are bailable by 
ſtatute. 2 Hawk. P. C. 101. And the party being a pri- 
vate perſon, that takes up one on /u/p:cron of felony, muſt 
do it of his own ſuſpicion, not upon that of another; and 
he muſt have reaſonable cauſe of it, Sc. Hale s Hiſt. 
P. C. 78. 

SUS PIRAL,)From the Lat. Su/pirare, i.e. ducere Suſpiria) 
Is uſed for a ſpring of water, pailing ander ground to- 
wards a conduit or ciſtern, 35 H. 8. cap. 10. 

SUSSEX, Its ſhire court, where to be held. 19 H. 7. 
cap. 24. 5 

SUTHDURE, (Sax) i. e. The ſouth door of a church; 
it was the place where canonical purgation was performed, 
that is, where the fact charged upon a perſon could not be 
proved by ſufficient evidence, and the party accuſed came 
to the /outh door of the church, and there in the preſence of 
the people made oath, that he was innocent: And plain 


Fc. were heard and determined at the ſulbdure; for which 


reaſon large porches were anciently built at the /auth doors 
Ecclefie 
Cantuar,” 

SWAN, (Cygnus) Is a noble bird of game; and a per- 
ſon may preſcribe to have game of /wans within his ma- 
nor, as well as a warren, or park, 7 Rep. 17, 18. A 
ſwan is a bird royal; and all white ſwans not marked, 
which have gained their natural liberty, and are 1 
in an open and common river, may be ſeized to the uſe ” 
| 100 | - the 


% 
LY 


th > : 

S W E S W © 
me king, by his prerogative: But a ſubject may have a | parchment, and returned to the next ſeſſions. Penalties 
property in white /wans not marked; as any man may for profane curſing to go to the poor of the pariſh, and 
have ſuch ſwans in his private waters, and the property | offender to pay all charges of conviction, or be commit. 
of them belongs to him, and not to the King; and if they |; ted to the houſe of correction for ſix days extraordinary, 
eſcape out of his private waters, into an open and com- Alt proſecutions to be within eight days. This act to be 
mon river, he may retake them; though it is otherwiſe read in all churches four times a year, under the penalty 

if they have gained their natural liberty, and ſwim in of 5/. The juſtice's clerk may take for the information, 

rivers without ſuch purſuit. Game Law, par. 2. ſummons and conviction 18. and no more. Mad. Juft a 
p. 152. Stealing /wans marked and pinioned, or un. 432. A con viction on the ſtat. 6 & 5 . 3. c. 11. again 
marked, if kept in a mote, pond, or private river, and profane ſwearing, and ſetting forth that the defendant was 0 
reduced to tameneſs, is felony. H. B. C. 68. And he not a ſervant, labourer, &c. and the oaths, that the 
that ſteals the eggs of ſwans out of their neſts, ſhall be court might judge of the nature of them, for. theſe rea- a 
imprifoned a year and a day, and be fined at the King's | ſons the ſame was quaſhed ; though the counſel for the 
pleaſure. 11 Hen. J. c. 17. No fowl can be aſtray, but plaintiff inſiſted that the information was good; for if 
a ſwan. 4 Inf. 280: See Black. Com. 4 V. 235. the defendant was a ſervant, Cc. he ought to have given 
SWANHERD. The ar ſwanberd, — it in evidence at the trial. Mich. 8. Gro. 1. Med. Caf. in 


a — 


cygnorum. Pat, 16. R. 2. King's $W erd. | E & E. 8 See Bla- x. Com. 4 J. 59. V 
SWAN- MARK. No perſon may have a /ivan-mark, ex- | SWEARING THE PEACE. If any man hath juſt cauſe t 
cept he have lands of the _ value of five marks, | to fear that another will burn his houſe, or do him 6 
and anleſs it be by grant of the King, or his officers law- | a corporal injury, by killing, impriſoning or beating q 
fully authoriſed, or by preſcription. Stat. 22 E. 4. C. 6. him; or that he will procure others ſo to do; he may 1 
See. Game. : | demand ſureties of the peace againſt ſuch perſon: And l 
SWANIMO TE, or SWAINMOTE, ( wainmotus, from | every juſtice of the peace 1s bound to grant it, if he {e 
the Sax. ſwang, i: e. a country /wain, and gemote, i. e. con- who demands it will make oath, that he is actually un- 2 
vertus) Signifies a court touching matters of the foreſt, der fear of death or bodily harm, and will ſnew that he 
held by the charter of the foreſt thrice in the year, before has juſt cauſe to be fo, by reaſon of the other's menace:, 8 
the verderors as judges, Cromp. Juriſd. 1o8. 3 Hen. 8. attempts, or having lain in wait for him; and will alſo i 
. 18. The ſwalnmote is a court unto which all the free- farther ſwear, that he does not require ſuch ſurety out of fl 
holders in the foreſt do owe ſuit and ſervice; and all the | Malice or for mere vexation. 1 Hawk. P. C. 127. This v 
officers of the foreſt are to appear at every /wainmote; alſo | 15 called ſtwvearing the peace againft another : and, if the n 
out of every town and village in the foreſt four men and | party does not find ſuch ſureties, as the juſtice in his h 
a reeve; or on default, ſhall be amerced and diſtrained. diſcretion ſhall require, he may be immediately com- 7 
| Game Law, par. 2. c. 19, 20. A court of ſwainmote is in- Mitted till he does. Bid. 128. Black, Com, 4 ½. 252. & 
cident to a foreſt, as the court of pie-powder to a fair, | See Surety of the Peace. | 0 
&c. Chart. Foreft. Hen. 3. See Foreſi. SWEEPAGE, ls the crop of hay got in a meadow, cal- th 
SWARF-MONEY, Is mentioned among cuſtoms and | led alſo the ſtepe in ſome parts of England. Co. Lt, w 
ſervices : And this ſwarf-money is one penny half-penny, fol. 4. 
paid before the riſing of the ſun; the party muſt go three SWEETS, Made in Great-Britais for ſale, are liable to m 
times about the wok, and ſay the ſu arf money, and then | a duty of exciſe, Ic. See Exciſe. d 
take witneſs and lay it in the hole; and he is to look SWEINM OTE, Court of: The court of Sweinmote is 3 
well that his witneſs do not deceive him; for if it be not | one of the foref courts, and is to be holden before the ver- 50 
ſo paid, he ſhall pay a great forfeiture, viz. xxx s. and a | derors as judges, by the ſteward of the /w-inmote, thrice? 8. 
white bull. This account was found in an old MS. con- in every year, the ſweins and freeholders within the foreſt ſe 
taining the rents due to the Cateſtys in Lodbroke, and other | compoſing the jury. The principal juriſdiction of this a 
places in WarwickRire, See Warth Money. court is, firft, to enquire into the oppreſſions and grier- E 
SWATH, (Sax. fwatha) A ſwatbe, or as in Kent a | ances committed by the officers of the foreſt , * 4 ſ«- de 
ſweatb, and in ſome parts a ſworth, is a ſtrait row of | © per-oneratione foreſtariorum, et aliorum miniſtrorum f0- di 
cut graſs or corn, as it lies after the ſcithe at the firſt | © reſts; et de eorum oppreſſionibus prputo regis illatis :* fo 
mowing of it. Paroch. Antig. 399. | And ſecondly, to receive and try preſentments certified pt 
SWEARING, ( Impr-catio) Is an offence againſt God and | from the court of atrachments againſt offenders in vert ri 
religion, — ſin of all others the moſt extravagant and | and veniſon. Stat. 34 Ed. I. c. 1. And this court may ju 
unaccountabl „as having no benefit or advantage at | not only enquire, but convict alſo, which conviction ſhall pe 
tending it. There are ſeveral good laws and ſtatutes for be certified to the court of juſtice-ſeat under the ſeals of at 
puniſhing this crime: The 21 Pie 1. c. 20. enacts, That | the jury; for this court cannot proceed to judgment. 4 m 
if any Bo ſhall profanely ſwear or curſe in the pre- Int. 289. Black. Cm. 3 V. 12, See Swninmote, in 
ſence of a juſtice of peace, or the ſame ſhall be proved | SWINE or HOGS, Shall not go unringed in woods, ro 


before a juſtice, he ſhall forfeit 1 f. for every offence, to | 35. Hen. 8. c. 17. J. 17. | 

the uſe of the 2 to be levied by diſtreſs; and for Forfeiture for keeping ſwine in London, &c. 2.09 lik 
want of a diſtrefs, the offender to be ſet in the ſtocks, Sc. M. fe. 2. c. 8. ſecl. 20. 8 C 9 W. 3 c. 37. Jed. 4. 

By the fat. 19 Geo. 2. c. 21. If any perſon ſhall profanely | See Cattle. } | : 

curſe or ſwear, and be convicted by the oath of any one SWOLING OF LAND, (Solinga vel Swolinga Terre, in 

witneſs before any juſtice of peace, &c. he ſhall forfeit | Sax. Sulung, from Sul) aratrum, (as to this day in the weſt 


as follows, viz. Every day-labourer, common ſoldier, | country a plough is called a S/) ls as much as one plough 
common ſailor, and common ſeaman 13. Every other | can till in a year: A hide of land; though ſome n- 
perſon under the degree of a gentleman 2 5. Every per- | ters ſay it is an uncertain quantity. Terram Trium Ihe 
fon of or above the degree of a gentleman g 5. a ſecond | Aratrorum, quam Centiani Anglice dicunt three Swolings. Ste 
offence double, and every other offence treble. If the | Chart. Eccleſ. Cantuar.' £ 
offence be committed, in the hearing of a magiſtrate, he } SWORD HILTS, dilver ſword hilts may be exported. der 
may convict without further proof. If the offence be | 9 & 10 . 3. c. 28, | 
committed in the hearing of a conſtable, if the offender SWORN BROTHERS, (Frarres Jurati) Perſons who, for 
be unknown to him, he ſhall ſecure him and carry him | by mutual oath, covenanted' to ſhare each others fortune: tab 
before a juſtice of peace; but if the offender be known to ] And formerly in any notable expedition, to invade and 
the conſtable, he ſhall make information againſt him be- | conquer an enemy's country, it was the cuſtom for the 0 
fore a juſtice of peace. more eminent ſoldiers to engage themſelves b reciprocal ſhe 
On information a juſtice is to order the offender to ap- | oaths to ſhare the reward of their ſervice : ſo in the c the 
pear, and if on conviction he do not pay or give ſecurity | pedition of Wiltiam duke of Normandy into Eng land, Ro. anc 
for the penalty, he ſhall be ſent to the houſe F correction | bert de Oily, and Roger de Ivery, were ſworn brothers and tab 


for ten days; or being a common ſoldier or failor, be ſet | copartners in the eſtate, which the conqueror allotted them 


in the ſtocks. On default of duty, juſtices to forfeit 5 /. Robertus de Oileio & Rogerus de Iverio Fraires her 
and conſtables 40 3. All convictions are to be written on | Jurali, & per idem & ſacramentum confederari-ventr _ ſiaſ 


congueflum Anglic. Paroch. Antig 57. This practice 
— _ * our proverb of N brothers or Brethren 
in Iniquity; becauſe of their dividing plunder and ſpall. 
SYLVA CADUA, Wood under twenty years growth: 
coppice-wood. See the ſtatute 45 E. 3, cap. 3. It is 
otherwiſe called in law-french /ubbors. 2 Inft. fol. 642 
See Tithes. | ; 
SYMBOLUM, Is a ſynbol, or ſign in the ſacrament ; and 
the creed of the . 4. is often called by this name by 
our hiſtorians. f 8 
SYNCOPARE, A word uſed in ſeveral eccleſiaſtical 
councils and ſynods, ſignifying to cut ſhort or pronounce 
things ſo as not to be underſtood, Syngd. Wigorn. c. 10. 
SYNDICUS, An advocate or patron ; a burgeſs or re- 
corder of a town, Sc. Mat. Pariſ. Anno 1245. | 
SYNGRAPH, (/nographus) A deed, bond or writing, 
under the hand and ſeal of all the parties; and it was 
the cuſtom for both the debtor and creditor in writings 
obligatory to write their names and the ſum borrowed 
on a piece of paper, with the words /yngraphus in large 
letters in the middle ; which being cut through, one part 
of the paper was delivered to each party, for their better 
ſecurity, Sc. See Chirograph. and Black. Com. 2 V. 
296. | | 
*YNOD, (/ynodus) A meeting or aſſembly of eccleſiaſti- 
cal perſons concerning religion ; being the ſame thing 
in Greek, as convocation in Latin and of /ynods there are 
four kinds, 1ſt, A general or univerſal ſynod or council, 
where biſhops of all nations meet. 2dly, A national y- 
nad, of the clergy of one nation only. 3dly, A provincial 
Jynod, where eccleſiaſtical perſons of a province only af- 


Sc. And our Saxon Kings uſually called a /yn2d or 
mixed council, conſiſting of eccleſiaſticks and the nobility, 
three times a year; which is ſaid to have been the ſame 
with our parliament. See Black. Com. 1 V. 279. 
SYNODICAL, (/ynodale) Is a tribute or payment in 
money, paid to the biſhop or archdeacon, by the inferior 
clergy, at Eaſter viſitation ;, and it is called /ynodale or H- 
_ wdaticum, quia in ſynodo frequentius debatur. Right. Clerg. 
59. They are likewiſe termed /ynodies, in the fat. 34 U. 
8. cap. 16. And ſometimes /ynogale is uſed for the /yncd it- 
ſelf; and /ynodals provincial, the canons or conſtitutions of 
a provincial /ynod. 25 Hen. 8. c. 19. | 
- SYNODALES TESTES, Were the urban and rural 
deans, whoſe office at firſt was to inform of and atteſt the 
diſorders of the clergy and people in the epiſcopal /ynod; and 
for which a ſolemn oath was given them to make their 
preſentments, Sc. But when they funk in their autho- 
rity, the nodical witneſſes were a fort of impanelled grand 
Jury, compoſed of a prieft and two or three laymen of every 
pariſh, for the informing of or preſenting offenders ; and 
at length two principal perſons 2 each dioceſe were an- 
nually choſen, till by degrees this office of inqueſt and 
information was devolved upon the church-wardens. Pa- 
roch. Antiq. 649. 


SYNONYMOUS, A thing of the ſame name; or of the 
like ſignification. Liti. Did. 


* 


22 perſon convict of any other felony (ſave 
murder) and admitted to the benefit of his clergy, 
ſhall be marked with a T. upon the brawn of his thumb. 
Stat. 4 H. 7. c. 13. 4 | 
TABACUM, Herba ab inſula Tobaco, ubi copioſe pro- 
vent ; qui primus eam ex India ad nos adduxit. See Tobacco. 
TABARD, TABARDER, The bachelor ſcholars on the 
foundation of Queen's college Oxford, are called tabitars or 
tabarders; and theſe ſcholars were named tabiters, from a 
wn wore by them, called a tabert, tabarr, or tabard : 
or Verſtegan tells us, that tabert anciently ſignified a 
ſhort gown that reached not farther than 4 middle of 
the leg; and it remains for the name of ſuch in Germany 
and other countries, which, with the Teutonick and Saxon 
taber, ſignify all a kind of garment, c. 
TABARDUM, A garment like a gown; and uſed for a 
herald's coat, but generally taken for the gown of eccle- 
haſticks — Frarres ſacerdotes de Ec. habeant unam Ro- 


emble. Athly, A dioceſan ſynod, of thoſe of one dioceſe, | 


| | and to charge it with rent, &c. 


* k — - 

T 
bam integram, Tunicam, ſupertunicam, Tabardum & capuct- 
um 7 Colores. Matt. Pariſ. 164. : 

— TABELLION, (Tabellio A notary publick at ſerivener, 
allowed by authority, to ingroſs and regiſter writings, 
Sc. His office in ſome countries did formerly differ from 
that of notary, but now they are grown or made one. Matr. 
Pari/. Anno. 1236. 2 | | | 3 

TABLE-RENTS, (redditus ad menſam) Were rents paid 
to biſhops, Sc. reſerved and appropriated to their table or 
houſe-keeping. See Bord, land | 

TABLING OF FINES, Is the making a table for every 
county, containing the Tubſtance of fines paſſed ; as the 
name of the county, town or place where the lands or te- 
nements lie, the name of the demandant and deforceant, 
and of the particular lands, Fc. mentioned in the fine: 
This is properly to be done by the chirographer of fines of 
the Common Pleas, who every day of the next term after 
the ingroſſing of any ſuch, fine, doth fix the ſaid tables in 
ſome open « Ls of the faid court during its fitting ; and 
he alſo delivers to the ſheriff of each county, his under- 
ſheriff or deputy, fair written in parchment, a perfect 
content of the table ſo made for that ſhire, in the term 
next before the aſſiſes, or between the term and aſſiſes, ta 
be ſet up at the aſſiſes in an open place of that court, and 
continue there ſo long as the juſtices ſhall ſit, Sc. And 
if either the chirographer or ſheriff ſail herein, they ſhall 
bet liable to the penalty of 51. Stat. 23 Eliz c. 3. 

TABULA, aid ij of perſons, Sc. in cathedral 
churches. Vide Fbdomadar ius. 5 
Tac or TAK, cuſtumarius in Boſbury debet guaſdam con- 
hſuetudines, viz, tak & toll, Sc. Blouat's Ten. 158. 
TacCFREE, Is uſed in old charters, as ag exemption. 
from payments, &c.—Cum houſhold & hay bold & tac- 
free de omnibus propriis porcis ſuts infra omnes metas de C. 
that is, they paid nothing for their hogs running within 
that limit. "Ag 

TACTARE, for confirmare. Fleta, lib. 2. c. 61. 

TAIL, (Fr. taille, from tailler, to cut-or limit, Lat. feo- 
dum talliatum) Is a limited fee, oppoſed to. fee- ſimple: 
{It is that inheritance whereof a man is ſeiſed to him and, 
the heirs of his body begotten or to be begotten : And, 
he that giveth the lands in tail, is called the donor, and, 
he to whom the gift is made, the donee. Litt. 18. All, 
eſtates of inheritance were originally fee. ſimple by the 
common law ; but by the ſtatute de donis conditionalibus 
the inheritance was divided, and a particular eſtate cre- 
ated by ſtatute in the donee, which is what is called. 
an Eſtate- tail, i. e. an eſtate cut and divided from the 
fee- ſimple; which eſtate is to return to the donor or his 
heirs after the determination of the tail. 3 Nell. Abr. 

266. 

Before the ſtatute of Yeftm. 2. 13 Ed. 1. If lands 
were given to a man and the heirs of his body, it was 
interpreted to be a fee-ſimple preſently by the gift upon 
condition * he had __ = if he 2 1 the con- 
dition was ſuppoſed to be performed for three purpoſes, 
VIZ. to 3 diſinherit the iſſue; and bake alie- 
nation to bar the donor or his heirs of all poſſibility of 
the reverſion : to forfeit the eſtate for treaſon or felony ; 
But by this ſtatute, the. 
will and intention of the donor is to be obſerved ; as 
that the tenant in zarl ſhall not alien after iſſue had or 
before, or forfeit or charge the lands longer than for his 
' own life, Sc. and the eſtate ſhall remain to the iſſue of 
the donee, or to the donor or his heirs where there is no 
| iffue ; ſo that whereas the donee had a fee-ſimple before, 
now he has but an eſtate- tail, and the donor a reverſion in 
fee expectant upon that eſtate: tail. C. Lit. 19. In this 
manner it continued ſome time, thaugh daily experience 
ſhewed that much miſchief had crept into the law N in 
tailed inheritances, as frauds to creditors, Sc. and ſous be- 
came diſobedient when they found they could nat be difin- 
herited; wherefore the judges found out a way to bar an 
eſtate tail, with remainders aver, by a feigned recovery. 


9 
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Ann. 12 Ed. 4. And ſince by a fine to bar the iſſue, by 
| 4 Hen. 7. Cap. 20. and 32 8. cap. 33.. And for that 
owners of land held in tail were leſs fearful to commit 
treaſon on account of the eaſy forfeiture ; therefore the: 
fat. 26 Hen. 8. cap. 13. was made; and men that had in- 


tailed lands, could not make improvements, their eſtate 


be- 
ing 


. 


T A 1 
ing only for life; for this reaſon the fat. 32 H. 8. cap. 18. 
gave them power to make leaſes for twenty-one years, or 
three lives, &c. ad. 85 

The ſtatute de donis creates no intail, but of ſuch an eſ- 
tate which was fee-fimple at the common law; and de- 
ſcendible as a fee- ſimple. 1 Inft. 19. Lands of inheri- 
tance, and all inheritances favouring 'of the realty may 
be intailed ; ſo rents, profits, offices, dignities, &c: whic 
concern lands, or certain places : But if the grant of an 
inheritance be merely perſonal, or exerciſed with chattels 
only; it cannot be intailed. 4 Inſt. 87. 7 Rep. A grant 
of an annuity, to a man and the heirs of his body, is 
void ; and a leaſe for years to a perſon and the heirs of 
his body is alſo void; though an aſſignment may be made 
of a leaſe for years, in truſt to permit the iſſue in rail to 
45 the profits; which is in effect an eſtate tail. 10 

LEP. 87. 1 

Eſtates- tail of lands, are general or ſpecial : General tail 
is where lands or tenements are given to a man and the 
heirs of his body begotten; or to a woman and the heirs 
of her body begotten : In this caſe, it is called a ge- 
neral tail, becauſe whatever woman the man taketh to 
wife, the iſſue may inherit the lands; and whatſoever 
man the woman takes to huſband, the iſſue may inherit ; 
or if ſhe have divers huſbands, and have iſſue by every 


of them, they ſhall inherit one after another, as heir of 


her body. 

Special ail is when lands and tenements are given to a 
man and his wife, and to the heirs of their two bodies 

otten; in which caſe, no other perſons can inherit 
but the iſſue that are begotten by him on that particular 
wife; and it is called ſpecial tail, for that if the wife die, 
and the huſband marries a ſecond wife, by whom he hath 
iſſue, ſuch iſſue has no benefit, as they have by the gene- 
»ral tail. Litt. 14, 16. Co. Lit. 19, 20. If lands are giv- 
en to the huſband and wife, and to the heirs, of their 
bodies, both of them have an eſtate in ſpecial tail; by 
reaſon of the word herrs, for the inheritance is not limit- 
ed to one more than the other : Where lands and tene- 
ments are given to a man and his wife, and to the heirs of 
the body of the man, the huſband hath an eſtate in gene- 
ral tail, and the wife an eftate for life; as the word heirs 
relates generally to the body of the huſband : And if the 
eſtate is made to the huſband and wife; and to the heirs 
of the body of the wife by the huſband begotten ; there 
the wife hath an eſtate in ſpecial zarl, and the huſband for 
term of life only; becauſe the word heirs hath relation to 
the body of the wife, to be begotten by that particular 
huſband : If an eſtate be limited to a man's heirs which 
he ſhall beget on his wife, it creates a ſpecial tail in the 
huſband ; but the wife will be intitled to nothing, Sc. 
Litt. 26, 28. Co. Lit. 22, 26. f 

Lands given to a man and woman unmarried, and to 
the heirs of their bodies, will be an eſtate in ſpecial zarl; 
for they may marry. 1 I»ft. 25. 10 Rep. 50. And 


though lands are given to a married man and another 
man's wife, and the heirs of their two bodies, it may be 


a good eſtate- tail, for the poſſibility of their intermarrying. 
15 Hen. 7. | 

A general tail, and a ſpecial tail, may not be created at 
one and the fame time ; if they are, the general, which 


is greater, will fruſtrate the ſpecial. 1 nf. 28. There | they 
are other eſtates - tail within the equity of the ſtatute ; as 


if lands are given to a man and his heirs males or 
females, of his body begotten, the iſſue male or fe- 
male ſhall only inherit according to the limitation: By 
virtue of the ſtatute, here the daughter may be heir by 
deſcent, though there be a ſon : But in the caſe of a pur- 
chaſe, there cannot be an heir female where there is a 


fon, ho is right heir at law. 1 Inf. 24, 164. And 
whoever will make claim, as heir per formam doni to an 


eſtate-tarl, muſt make his deſcent by ſuch heirs to whom 
it is limited; if it is to heirs males of the body, there the 
pedigree 1s to be derived by heirs males; and if it be to 


heirs female, he muſt derive it by heirs female one. af- 


ter another. 1 Inſt. 376. If a gift is to one, and the 
heirs males of his body, and he hath iſſue a daughter, 
who hath a ſon, and dies; in this caſe the ſon ſhall not 
inherit the eſtate- ail, for he cannot make his deſcent by 
heirs male. 1hid,. And where there is no heir to take 
according to the gift; as when iſſue fails, the land ſhall 
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revert to the donor or deſcend to him that is to have it af. 


ter the eſtate- tail is ſpent. 1 Inſt. 25. 
It is the word body, or other words amounting to it, 


make the entail : And a gift to the heirs male, or heirs 


female; without any thing further, is a fee-ſimple eſtate, 
becauſe it is not limited of what body : And hence a cor- 
poration cannot be ſeiſed in tail. 1 Iuſt. 13, 20, 27. 
In a deviſe or laſt will, an eſtate- tail may be created with- 
out the word body ; alſo begotten ſhall be ſupplied and 
neceſſarily intended. Noy's Max. 101. 1 Inft. 26. If 
one gives lands to a man and his iſſue, or children of his 
body, without the words, his herrs, to convey the inheri- 
tance, he has but an eſtate for life: Though fuch words 
may be good enough to convey the inheritance in a will, 
as eſtates-tail by device are always more favoured in law, 
than eſtates- tail created by deeds. 1 nt. 20. 

It has been held, that if the word ue is a limitation, 
tis an intail; but if "tis by way of deſcription who ſhall 
take, tis only an eſtate for life. Mod. Caf. in L. & E. 
263. The word hejrs is neceſſary to create an eſtate- 
tail and inheritance by deed ; and where an uſe was li- 
mited to A. B. and to his heirs males, lawfully to be be- 
gotten ; theſe laſt words imply that it muſt be heirs males 
of his body, becauſe no other heir male can inherit by 
virtue of his grant, but ſuch who are lawfully begotten 
by the grantor. 7 Rep. 41. If a man makes a feoffment 
to the uſe of himſelf for life, remainder to the heirs males 
of his body, this is an eftate-tarl executed in him; and ſo 
it is if he covenanted to ſtand ſeiſed in the fame manner, 
i Mod. 159. | 

By a marriage ſettlement and fine levied, &c. to the uſe 
of the huſband and wife, for their joint lives ; remain- 
der to the heirs of the body of the wife by the huſband 
to be 'begotten, remainder (the wife ſurviving the huſ- 


band) to her for life, remainder to the right heirs of the 


husband; this was held to be an eſtate- Tai, executed in 
the wife. Raym. 127. 3 Salk. 338. Land is'conveyed 
to.the uſe of a man and his wife Br their lives, and after 
to their next iſſue male in tail, then to the uſe of the 
husband and wife, and of the heirs of their bodies be- 
gotten, they having no. male iſſue ; by this husband ard 
wife are tenants in /pecial tail executed, and when they 
have iſſue male, they will be tenants for life, remainder 
to their fon in tail, the remainder to them in /pecial tail. 
1 Inſt. 28. 

Where a perſon having an eſtate in fee, conveys it by 
leaſe and releaſe to the uſe of himſelf. for life, with re- 
mainder to truſtees for their lives, and remainder to the 
heirs of his body; he hath at cſtate-7ai/ in him; but he 
is only tenant for life in poſſeſſion : It would be other- 
wiſe, if there had been no intermediate eſtate in the 
truſtees for their lives. 2 Ld. Raym. 855. A man 
ſeiſed of land in fee, makes a gift of it in za, or 
leaſe for life, remainder to the right heirs male of the 
body of the donor, this remainder it is ſaid will be 4 
fee · ſimple, and not an eſtate-/ai/. Dyer 156, If the gift 


or grant of the land be to J. S. and his heirs, to hold 


to him and the heirs of his body, Sc. here he will have 
an eſtate in tail, and a fee-fimpte upon it. J itt. ch. 2. 
1 Inſt. 21. Lands are given to two brothers, Ic. and to 
the heirs of their bodies begotten ; during their lives 
ſhall have joint eſtates, ſo that the ſurvivor will 
have all for his life; and after their deaths, their heirs have 
eſtates in general tail, by moieties in common one with 
and ther. 1 Inff, 25. 1 Kep. 140. 
When a remainder is limited to two, and the heirs male 
of their bodies, they have not joint bur ſeveral eſtates- 
tail And between baron and feme, 'tis ſaid ſeveral moi- 
eties may be of an eſtate-tail, as well as of a fee - ſimple. 
Cro. Eliz. 220. Moor 228. 2 Lill. Abr. 551. A feoff⸗ 
ment was made to the ufe of the feoffer for life, remainder 
to W. K. his fon and his heirs ; and for want of iſſue of 
him, remainder to the right heirs of the feoffor ; adjudged 
M. R. hath only an eſtate in ui; for though the firlt 
words of the fentence, viz. to his ſon and heirs, make à 
fee-ſimple, the ſubſequent words in the ſame ſentence, 1. © 
and for want of iſſue of him, make an eſtate- tail, by qua- 
lifying and abridging the ſame. 5 Mod. 266. 3 Salk. 337. 
See Hetl. 57. Dyer 334. 
If a perſon os lands to A. for life, and after his 


death without iſſue, then to another perſon ; though = 
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is an expreſs eſtate for life given to 4. the ſubſequent 
words make an eſtate-tail : But where lands are deviſed 
to A. during life, the remainder. to truſtees, remainder 
to his firſt ſon, &c. and if A. dies without iſſue, then, 
Sc. The limitation upon the deviſee's death, tis ſaid, 
will not give an eſtate in tai! to A. but it ſhall be here 
intended, that if he died without having a ſon. 1 P. Wil- 
liams, 605. A father, having two ſons, deviſed his lands 
to his youngeſt ſon, and if he died without heirs, then to 
his eldeſt ſon and his heirs; the youngeſt ſon had an eſ- 
tate· tail, becauſe the deviſe to him, and if he died with- 
out heirs, is the ſame as if the teſtator had deviſed it in 
theſe words, viz. If he die without heirs of his body ; 
for otherwiſe the remainder limited to the eldeſt ſon had 
been void, as the youngeſt ſon cannot die without heirs, 
ſo long as the eldeſt is living. 1 Roll. Abr. 836. 

In ejectment the caſe was, the father having three ſons, 
deviſed his lands to his ſecond ſon, and his heirs for 
ever; and for want of ſuch heirs, then to the right heirs 
of the father ; then the father died, and his ſecond ſon 
entered, and died without iſſue, living the eldeſt fon : 
It was reſolved, that the ſecond ſon had but an eſtate- tail, 
and that the deviſe over by theſe words, and for want of 
ſuch heirs, is void in point of limitation, for the teſtator's 
intent was, that the lands ſhould deſcend from himſelf, 
and not from his ſecond ſon; and the words, want of 
ſuch heirs, could import no other than want of iſſue, &c. 
ſo that the eldeſt ſon takes by deſcent in this caſe, and not 
by the will. 1 Salk. 233. 

A perſon deviſed land to his wife for life, remainder to 
his ſon, and his heirs for ever; and if he died without 
heirs, the ſame to remain to his two daughters : In this 
caſe it was held in equity, that the rule is, where a re- 
mainder over is to one, who may be the deviſee's heir 
at law, ſuch limitation will be good, and the firſt con- 
ſtrued an eſtate- tail; for the generality of the word heirs, 
ſhall be reſtrained to heirs of the body, ſince the teſtator 
conld not but know that the deviſee would not die 
without an heir, while the remainder-man, or any of his 


iſue continued: But where the ſecond limitation is to a 


ſtranger, tis merely void, and the firſt is a fee-ſimple. 
Talbots Chan, Caſ. 2. 

An eſtate- tail cannot merge by the acceſſion of the fee- 
ſimple to it : But it has been adjudged, that two fees im- 
mediately expectant upon one another, (as where a man 
is tenant in tail, and remainder in fee to the tenant in 
tail) cannot fubſiſt in the ſame perſon ; and the ſtatute of 
We:ftm. having made eftates-rail a kind of particular 
eſtates, they muſt like all ſuch eſtates be ſubject to 
merger and extinguiſhment, when united with the ab- 
ſolute fee. 8 Rep. 74. 1 Salk. 338. If there be tenant 
in tail, remainder in tail, and tenant in tail, enfeoffs the 
reverſioner in fee; it is a diſcontinuance : And tenants 
in tail can make no greater eſtate than for their own lives; 
unleſs it be by leaſe, Cc. according to the fat. 32 H. 8. 
c. 28. 1 Rep. 140. | 

If tenant in tai! bargain, and fell lands to another and 
his heirs, or make a leaſe and releaſe to the uſe of himſelf 
for life, with remainder over to another, Sc. Theſe 
eſtates may be avoided by entry of the iſſue in tail. Far- 
refl. Mo. Ca. 23, 28. Eſtates- tail are uſually created upon 
lettlements: Though an agreement to intail, is no intail; 
for no agreement ſhall bind the iſſue in tail, where 
there is a firſt intail, without a fine. Chanc. Rep. 236. 
It is incident to an eſtate- tail, to be diſpuniſhable of 
Waſte; that the wife of the donee ſhall be endowed ; 
the huſband of a feme donee, be tenant by the courteſy ; 
and that the tenant in tai may ſuffer a common recovery, 
&c. and therefore conditions. to reſtrain any of theſe, are 
void. 1 Inft. 224. 10 Rep. 38. | 

As by ſtatute it is incident to eſtates- tai! to make leaſes ; 
lo by cuſtom, it is to grant lands by copy of court roll, 
Sc. Tenant in fail of a truſt may bind his heir by 
articles in equity. See Eftate, Recovery, 20 Vin. Abr. tit. 
Tayle. and Black. Com. 2 V. 112, 11 3 114. 

TAIL AFTER POSSIBILITY O E EXTINCT, 
Is where lands and tenements are given to a man and his 
wife in ſpecial tail, and either of them dies without iſſue 


had between them; the ſurvivor hath an eſtate in tail after 


tercations between the plaintiff and def. 


10 Rep. 102. Finch 414. 2 Roll, 
| 10 P bh 
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Pfibiluy of ifſue, &c. Allo if they have ifſue, and the 
iſſue dies without iſſue, whereby there is none left who 
may inherit by force of the intail, the ſurvivor of the 
donees hath an eſtate- tail after poſſibility. Litt. 32. The 
eſtate of this tenant muſt be created by the act of God, 
viz. by the death of either party without iſſue; none 
can have this eſtate but one of the donees, or a donee 
in ſpecial tail; for a donee in general tail may by poſ- 
ſibility have iſſue. Litt. 32. 1 Inf. 28. 11 Rep. $0. 
And if one gives lands to a man and his wife, and the 
heirs of their two bodies in ſpecial tail, and they live 
till each of them are one hundred years old, and have no 
iſſue; yet doth the law ſee no impoſſibility of having 
children, and they continue tenants in tai! But if the 
wife die without iſſue, there the law ſeeth an apparent 
impoſſibility. 1 Iuſt. 28. 

Tenants in tail, after poſſibility of iſſue extinct, are not 
puniſhable for waſte; as are tenants for life : but ſuch 
tenants, or tenants by the courteſy, Wc. may not ſuffer a 
recovery. And though they have more privileges than te- 
nant for life hath; as if they alien the land, he in re- 
verſion cannot have a writ of entry in caſu conſimili; and 
they need not require aid, &c. Yet as to the quantity of 
their eſtates, they have no privilege above eſtates for 
life: For if ſuch tenant in tail, after ſuch poſſibility, 
make a feoffment of his land, he in reverſion may enter 
for the forfeiture, Sc. 1 Inſt. 27, 28. 9 Rep. 139. Lit. 


ſect. 34. A tenant in tail cannot be ſeiſed to any uſe 


expreſſed; for his eſtate is ſo fixed, that none can execute 
the uſe: And where tenants in tail general or ſpecial, 
Sc. die without iſſue, the donor or his heirs may enter, 
Jenk. Cent. 195. Litt. 18. If tenant in tail in remainder, 
be attainted of treaſon, c. the King ſhall have the land; 
for it may not be in abeyance, nor in any other, he not 
being dead, but in law: the chief lord cannot have it, by 
reaſon the tenant for life is alive; ſo neither he that is in 
reverſion, &c. and it cannot revert, before the tenant in 
tail die without iſſue. 2 Leon. 123. Vide flat. 10 Geo. 2. 
cap. 26. See Black. Cum. 2 V. 124. 

TAINT, (Fr. tein?, i. e. infectus tinctus.) Is taken ſub- 
ſtantively for a conviction , or adjectively for a perſon 
convicted of treaſon or felony. See Attaint. 

TAKING, felonious. A felonious taking muſt be done, 
animo furandi Or, as the civil law expreſſes it lucri cauſa. 
i. e. with an intent to ſteal. The circumſtances muſt be 
left to the due and attentive conſideration of the court and 


Jury. Black. Com. 4 V. 230, 232. 


TAKING, «unlawful. When I once have gained a 
rightful poſſeſſion of any goods or chattels, either by a 


Juſt occupancy, or by a legal transfer, whoever, either by 


fraud or force, diſpoſſeſſes me of them, is guilty of a 
tranigreſſion againſt the laws of ſociety, which is a kind of 
ſecondary law of nature. Black. Com. 3 V. 145. 

TALE, or count, The firſt of pleadings or mutual al- 
t, is the de- 
claration, narratio, or count, antiently called the Tale; in 
which the plaintiff ſets forth the cauſe of his complaint at 
length. Black. Com. 3 V. 293. | 

TALENT, A weight of ſixty-two pounds; alſo a ſum 
of money among the Greeks, of about 100. value. 
Merch. Diel. * | 3 

TALES, (Lat.) Is uſed in the law for a ſupply of men 
impanelled on a jury and not appearing, or on their ap- 
pearance challenged as not indifferent; when the judge 
upon motion orders a ſupply to be made by the ſheriff, 
28 of one or more ſuch perſons preſent in court, equal 
in reputation to thoſe that were impanelled, to make up 
a full jury, which he could do by the common law; and 
this is by the ſtatutes 35 H. 8. c. 6. 2&3 Ed. 6. c. 
32. 14 Eliz.c.g. 7& 8W. 3. c. za, Cc. Tales are 
of two ſorts, i. e. tales de circumſtantibus, and a decem tales; 
a tales de circumſtantibus, is where a full jury do not ap- 
pear at the niſi prius, or ſo many are challenged that there 
is not a full jury; then on the prayer of the plaintiff's 


- counſel or attorney, the judge will grant this Tales. 
which the ſheriff returns immediately in court. A decem 
Tales, is when a full jury doth not appear at a trial at bar, 


and is a writ. to the ſheriff „* decem Tales. 


I. 


V pon a trial at bar, if the jury do not appear full, the 
Sor cannot grant a Tales 4%, confines, but will 
grant a decem Tales, returnable in ſome convenient time 
the ſame term, to try the cauſe. 2 Lill. Abr. 552. And 
a Tales de circumſtantibus ought to be in an afſiſe, only 
at nf prius ; the decem Tales muſt be awarded in an aſſiſe. 


Cro. Car. 341. A plaintiff or defendant may have a 
Tales de circumftantibus ; and the ſtatutes which authoriſe 
juſtices of ni prius to award a Tales de circumſtantibus, 
extend as well to capital caſes as to others; but ſuch a 
Tales cannot be prayed for the King upon an indictment, 
or criminal information, without a warrant from the at- 
torney general, or an expreſs aſſignment from the co 
before which the inqueſt is taken ; though it may be 
awarded on an information qui tam, &c. becauſe of the 
| intereſt which the proſecutor hath in ſuch proſecutions. 
2 Hawk. B. C. 409. 3 Salk. 339. A Tales is not to 
be granted where the whole jury is challenged, &c. but 
the whole panel, if the challenge be made good, 1s to 
be quaſhed, and a new jury returned; for a Tales con- 
ſiſts but of ſome perſons to ſupply the places of ſuch of 
the jurors as were wanting of the number of twelve, and 
is not to make a new jury. 2 Lill. Abr. 252. 

If but one juror appears on the principal panel, the court 
may order a zales by the ſtatute 35 H. 8. c. 6. 10 Rep. 102. 
And if upon a habeas corpora, or a diſtringas jur. none of 
the jury appear, it is ſaid a decem tales ſhall be awarded 5 
But it mal not be had upon a venire fac. Cro. Eliz. 502. 
Moor 528. See Dyer 245. 2 Roll. Rep. 35. At the al- 
ſiſes, one of the principal panel appeared, and no more, 
and a tales was awarded, the title whereof was Nomina 
decem talium, and under it eleven were returned; this was 
notwithſtanding held good; for it is only a miſpriſion of 
the clerk, and decem was ſtruck out, and then the title was 
Nomina talium, &c. And it was adjudged, that if after a 
tales 8 the principal panel ſhould be quaſhed, the 
tales ſhould ſtand good, and more be added, &c. 4 Rep. 
103. 2 Cre. 316. 3 Nelſ. Abr. 215. © 

No perſon ſhall take any reward or fee upon the ac- 
count of any tales returned; on pain of forfeiting 10 f. 
one moiety to the informer, and the other to the King. 
48 5 M. & M. c. 24. J 20. And by this act, the qua- 
lification of taleſmen is to be 5 J. per annum freehold eſtate, 
Sc. The tales de circumſtantibus, is in ſome meaſure taken 
away, or rendered uſeleſs, by the late ſtatute for regulat- 
ing of juries. 3 Geo. 2. c. 25. See Black. Com. 3 V. 
365. xi. 4 J. 248. And ſee the writ, 3 V. 364. 

TALES, Is alſo the name of a book in the King's Bench 
office, of ſuch perſons as were admitted of 'the zales. 

Inſt. 93. | | 
y TAIIONIS LEX. The Law of Retaliation. This 
can never be in all caſes, (indeed but in few) an adequate 
or permanent rule of puniſhment. In the caſe of mur- 
der, the puniſhment is death But as to the ſubje&, it is 
too prolix to treat here, fully. We muſt therefore refer 


to Black. Com. 4 V. 12, 13, Sc. where it is judiciouſly 
phorically uſed for a part or a ſhare of a man's ſubſtance, 
1 V. 310. 47.412, 419. i 5 
' TALLAGERS, Are tax or toll gatherers mentioned by 
the wage 1; "Where. the method of accounting is by 
Here) Is a tick cut in two parts, on each whereof is mark- 
the'ancient way of keeping all accounts, one part being 
But there are two kinds of zallies mentioned in our ſtatutes 


treated. 

carved out of the whole, paid by way of tribute, toll, or 
Ann. 445. And according to Sir Edw. Coke, 77 is a 
e 

talleys. Mem. in Scacc. Mich. 6 Ed. 1. 

ed with notches; or otherwiſe, what is due between debtor 
kept by the creditor, the other by the debtor, &c. Hence 
to have been long uſed in the Exchequer ; the one is termed 


T A N 


debts paid to the King, on the payment whereof the. 
rallier are delivered'to the debtors, who carrying them to 
the clerk of the pipe office, have chere an acquittance in 
parchment for their full diſcharge. 1 R. 2. c. 5. The other 


of counties as a recompence for ſuch matters as they have 
performed to their charge, or ſuch money as is caſt upon 
them in their accounts of courſe, but not leviable, Ge. 27 


| Hen. 8. c. 11. 33 34 H. 8. 2&3 d 6. c. 4. In the 


Exchequer there is a talley court, where attend the two de- 
puty chamberlains of the Exchequer, and the zalley cusier. 
And a talley is generally the King's acquittance for money 
paid or lent, and has written on it words proper to exprets 
on what occaſion the money is received. Lex Cynpiny; 
205. e 1 
TALLIA, Every canon and prebendary in our 
cathedral churches, had a ſtated | try "of Wr 
delivered to him per modum tallie; and thence their com. 
mons in meat and drink were called tallia. Stat. Sti. Paul 


Ann. re 

T OW, Prohibited to be exported, 18 E/ e. 9.13 
14 Car. 2. cap. J. ſect. 3. Tallow to what duties ſiable 
on importation, 2 Will. & Ma. /ef]. 2. cap. 4. ſea. 36. 
May be imported from Ireland duty free. 32 Geb. 2. . 
12. Hell. 1. Extended to hogs-lard and greaſe. 1 Gy 
3. C. 10. And continued by 4 Geo. 3. c. 6, 

TALLYMAN, A perſon that ſells or lets goods, clothes, 
Sc. to be paid by ſo much a week. Merch. Dig. 

_ TALWOOD, (Talliatura) Fire wood cleft and cut into 
billets of a certain length; otherwiſe written Talpwod, 
and Talſbide in the ancient ſtatutes. - 34 & 35 H. 8. . 3. 
7 Ed. b. c. J. 43 Eliz. c. 14. 

TRM QUAM. ls in nature of a qui tam, being where 
a man proſecutes as well for the King as for himſelf, on an 
information for breach of ſome penal law, whereby an 
—.— is given to the party that ſues. Terms de Ley, 

every caſe where the ſtatute prohibits a thing, and doth 
not annex a penalty to the committing thereof, the 
offending may bi indicted for a contempt againſt the ſta- 
tute ; or action lies againſt him for breach of it, which 
muſt be brought tam pro domino rege, quam pro ſeipſo, as 
there is a fine to be paid to the King. 2 Inft. 118. Cn. 
Eliz. 655. Cro. Jac. 134. In action popular, brought 


not the informer's ; but before action brought, the King 
may diſcharge the whole. 3 Inft. 238. See Informa- 
ton. | : 

TANGIER, An ancient city of Barbary, formerly part 
of the dominions of the crown of England, as Gibraltar 
is at preſent ; mentioned in the ſtatute 15 Car. 2. c. J. 
7. angier, deemed nouto be a plantation. 22 & 23 Car. 
2. C. 20. 

TANIS TRV, Seems to be derived from Thanis ; and 
is a law or euſtom in ſome parts of Ireland, of which Sir 
John Davis ſays thus; Quant aſcun perſon moruſt ſeiſie 
des aſcuns caſtles, manors, terres ou tenements del tenure de 
taniſtry ; gue dongites meſme les caſtles, Fc. dont diſcender, 
& de temps dont memory de cour ont uſe de deſcender ſeniori 
& digniſſimo viro ſanguinis & cognominis, de tte! per/on 
Mut morant ſeifie, & que le file ou les files de nel perſon 
Mur morant ſeiſie de touts temps avant git, ne fueront inberi- 
tabiles de tiels terres ou tenements, ou aſcun parte de eus. 
Dav. Rep. 28. Antiq. Hibern. p. 38. | 
: TANNARE, Is a word uſed for to dreſs or tan leather. 


: 


Plac. Parl. 18 Ed. 1. 
TANNERS. No perſon ſhall tan leather unleſs he hath 
been an apprentice for ſeven years with a tanner, or he be 
the ſon of a tanner, Fc. on pain of forfeiting the leather 
tanned, or the value. Stat. 1.77. 1. cap. 22. Tanners over 
liming hides, or uſing in tanning any thing but oak- 
bark, aſh-bark, culver-dung, &c. incur a Schoirare of 
the leather; and haſtening the tanning of the leather by 
unkind heats, c. are liable to a penalty of 10 J. and to 
ſtand in the pillory. And hides for ſole-leather are to lie 
in the Wooze twelve months, and upper leather nine 
months, or ſhall be forfeited, Fc. Stat. ibid. Tanners 
ſhall not ſhaye their hides. 13 & 14 Car. 2. c. 7. 
TANTAMOUNT, Is where one thing doth amount to 


TALLAGE, (Tallagium) from the Fr. Taille, Is meta- 
tax. Stat. de tallagio non concedends temp. Edw. 1. Stow's 
general word for all taxes. 2 Hat. 532. See Blac . Com. | 
'TALLAGIUM FACERE, To give up Accounts in 
FALLE, (Tallea, Fr. Taille, Ital. Tagliare, i. e. Scin- 

and creditor; as now uſed by brewers, c. And this was 
the tallier of the Exchequer, whom we now call the teller. 
lallies of debt, which are in the nature of an acquittance for 


another, and then ĩt is all one as if it was the ſame: lag 


are zallies of reward or allowance, being made to ſheriffz 


tam quam, the King can diſcharge but his own part, and 


T: Ai A 
and releaſe amount to a feoffment; and licence to occupy 
land for years, to a leaſe for the term, &c. 14 H. 8. 13. 


Sbep. Epit. 11 30. | | 8 
TAPE, Exempt from payment of the duties called the 
two third ſubſidies. 7 Ann. c. J. J. 14. | | 

TAR. See Pitch, Stores. 

TARE and TRET. The firſt is an allowance in mer- 
chandiſe, made the buyer for the weeht of the box, bag, 
or caſks wherein goods are packag : And the laſt is a con- 
fideration in the weight, for waſte and emptying and re- 
ſelling the goods, by duſt, dirt, breaking, £5; Book Rares. 

TARGET, (From the Lat. Targus) A ſhield, origi- 
nally made of leather, wrought out of the back of an ox. 


Blount. ; 155 

TARGIA, (Tarida) Was a ſhip of burden, ſince cal- 
led a Tartan, and Tarrita : Knighton, Anno 1388. 

TARIFF. Cuſtom, duties, toll, or tribute payable 
upon merchandiſe exported and imported, are ſo called. 
See Black. Com. 1 V. 31g. | 

TARPAULIN, or TARPAWLING, A tarred canvas 
to keep the weather out of /&ips z but it is commonly uſed 
for a mariner, or drudge in a ſhip that does the vileſt ſer- 
vice. Merch. Dick. 

TARTARON, A fort of fine cloth or ſilk. Star. 4. Hen. 


8. c. 6. | 

TAS, (Fr.) Is a cock, heap, ſtack or rick of hay or 
corn. Law Fr. Dit. 

TASSALE, for Caſula, A prieſt's garment covering 
him over. 

TASSUM, A Mow of Corn or Hay, from the Fr. 
Taſſer, to pile up. Taſſer, to mow or 2 up; and ad 
taſſum furcare is to pitch to the mow. Rot. Hill. 25 Ed. 3. 

TATH. In the counties of Norfo/k and Suffolt, the 
lords of manors claimed the privilege of having their te- 
nants flocks or ſheep brought at night upon their own de- 
meſne lands, there to be folded for the improvement of the 
pound s which liberty was called by the name of Taib. 

Im. 7 
TAVERN. The king may licenſe any tavern for ſelling 
of wine, Fc. 16 Car, 1 c. 21. But ns who in- 
ordinately haunt taverns, are indictable by the Common 
law, and continuing drinking, and tipling, &c. is lia- 
ble to penalties, by the ſtatutes 1 Fac. 1. c. 9. 21 Fac. 1. 


lt. . | 

TAU, By Seiden in his notes upon Eadmerus, ſignifies a 
croſs. Mon. Ang. Tom. 3. p. 121. _ 

TAURI LIBERI LIBERTAS, In ancient charters is 
uſed Yor a common bull; ſo called, becauſe he is free and 
—_— to all the tenants within ſuch a manor or liberty, 

A F 
TAWERS. It is ordained that collar makers, glovers, 
bridle-cutters, and others, who dreſs. ins in alum, Sc. 
and cut the ſame into wares, ſhall be accounted tawers, 
and ſubject to the penalties, for Jag and conceal- 
ments relating to the duty on /eatber, by Stat. g Ann, 
c. 11. 


TAX, (Taxa, from the Gr. Tate i. e. Ordo, Tributum) 


A tribute or impoſition laid upon the ſubject, which being 


certainly and orderly rated, was wont to be yearly paid 
into the kings Exchequer : And it differs from what is com- 
monly called a ſub/idy, in this, That it is always certain 
as it 18 ſet down in the Exchequer-· book, and levied in ge- 
neral of every town, and not particularly of every man, 
Oc. See Subfidy and Raſtall's Abridgment, Tit. Taxes, 
Tentbs, Fifteentbs, Subfidies, 8c. and 4 Inft. 26, 33. 


It is ſaid, that in ancient times, taxes were impoſed by 


the king at his pleaſure; but king Edw. 1. bound him- 
ſelf and his ſucceſſors, in the 25th year of his reign, that 
frum that time forward no tax ſhould be laid upon the 
ſubject, without the aſſent of the lords and commons in 
parhament, Stat. 25 Edw. 1. c. 5. But although axes 
wich are for the defence of the realm, cannot be im- 


poſed but by act of parliament ; yet the crown has a 
right to aſk them upon any emergency, and therefore it, 


is held they have a virtual exiſtence always, tho' no actual 


one, In the 14th year of Edw. g. an aid was granted to 
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was granted by 3 & 4 Edw. 6. Beſides fifteenths and tenths, 
payable. by the temporality and clergy in two or three. 
years, Sc. And the way of !axing was formerly by tenths 
and fifteenths,; then by Jubfidies, afterwards by royal aids, 
and at laſt by a py rate; the former were all upon 
the perſon and perſonal eſtate, and were much the ſame ; 
but the pound-rate was upon lands and rents. Anno 18. Ed. 
3. a valuation was made of all the towns in England; 
and returned into the Exchequer, and this became the 
ſtanding rule for taxing every town viz.) When a tax 
was given, the. officers of the Exchequer preſently knew to 
how much it amounted for every town, and the inha- 
bitants taxed the landlords, and occupiers of lands, and 
were charged and paid their proportion, &c. 

A ſubſidy was granted anno 32 H. 8. and this was a 
tax upon the 22 both for lands and goods, and pay- 1 
able where the perſon lived; and this continued ale to 1 
15 Car. 1. and about two years afterwards the firſt aſſeſſ- ; 
ment was made upon lands and rents, according to a | 
pound-rate. 2 /»ft. 76, 77. 3 Salk, 340. In the 16 & 
17 Car. 1. Taxes were granted for relief of, and diſ- 
banding the army, Sc. And 13 Car. 2. c. 3 & 4. The 
ſum of 1,260,000 J. was granted for eighteen months at 
70,0001. per month, charged on the ſeveral counties 
by lieutenants, for ammunition for the militia and ſeve- 
ral aids were granted, one of 2,477,000 J. for fitting out 
a navy and maintenance of wars, c. in the years 16, 17, . 
18, 19 & 25 Car. 2. Allo a free and voluntary preſent 
was granted to king Charles 2. but it was ordained that 
the ſame ſhould not be drawn into example. 

King 7ames 2. had aids and taxes granted him by par- 
liament ; and after the Revolution, heavy taxes were ne- 
ceſlarily laid on lands and perſonal eſtate, in the reigns 
of King Fill. 3. and Queen Anne, to defend the crown 
and kingdom againſt the efforts of the King of France, 
in faveur of the pretended Prince of Wales, and ſecure 
the proteſtant ſucceſſion in the line of his Majeſty King 
George. Since this neceſſity, joined to others, land tax- 
es have been annually granted of 15. 25. 3s. and 
45. in the pound, as the preſent exigencies have requir- wn 
ed; enacted to be levied by commiſſioners on the ſeveral 1. 
counties, cities, towns. c. And in reſpect of this tax, | 
it is not the quantity but the yearly value of lands that 
muſt be obſerved ; the farmers or occupiers of the land, 
are to be charged, and deduct it out of their rents to the 
landlords; and a man may be rated for goods as well as 
lands, but not for both ; and in caſe of a rate on goods; 
the charge muſt be on the perſon : The commiſſioners are 
to aſcertain the ſeveral proportions of the tax, to be charg- 
ed on every hundred or diviſion ; and appoint fit perſons 
to be aſſeſſors and collectors in every pariſh to alle and | 
levy the money, which when received is to be paid to | 
my" General, and by them returned to the Exche- | 
wer, Ce. 

p If any perſon refuſe to pay the tax, the collectors may 
levy it by diſtreſs and ſale of their goods; but if they are 
over-rated, they ſhall be relieved on appeal to the com- 
miſſioners, who have power to charge the ſame on others, 
as they ſhall ſee cauſe, and in caſe of deficiency to make 
a re- aſſeſſment: aſſeſſors neglecting their duty, are to be 
fined not exceeding 40 J. And collectors detaining the 
money ſhall be impriſoned, and their eſtates ſeized and 
ſold, Sc. If a general receiver neglects to return the 
money by him received, he is liable to the penalty of 
500 / And where there is any failure in raiſing and pay- 
ing the ſums of money Charged on an county, proceſs 
may iſſue againſt the commiſhoners for their neglect, &c. 
By other later ſtatutes, when lands, Se, are aſſeſſed at 
more than an equal pound-rate, the commiſſioners upon 
complaint made in twenty days, ſhall abate it; and re- 
aſſeſs ſuch abatements within the whole hundred, Sc. or 
on perſons under - rated, fo as the ſum charged be fully 
paid. And where aſſeſſors have omitted to charge them- 
ſelves to the land- tax for their own eſtates, commiſſioners 
by ſtatute have been empowered taſummons and examine 
them or others on oath, and upon diſcovery thereof, to 
9 — to „ to the collectors. If lands 
or houſes are unoccupied, whereby the pariſh is obliged to 
make good the tax, the collectors at any time =o may 
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enter and diftraitt, and ſell the diſtreſs in four days, and 1. is taken off, and by this act is given a duty of 1 5. vr 
the money ſhall be e to the par- | pound weight Adrerdupois, and 25 J. per cent. on the price 
ties who paid for ſuch lands, Gg. | on all teas fold by the Eaſt-India company. And by 
In caſe any perſons, by changing their reſidence, eſcape | the Hat 21 Geo. 2. cap. 14. Tea is permitted to be ex. 
the taxation, on proof before two of the commiſſioners, | ported to Ireland and his Majeſty's plantations in America 
or a juſtice of peace, within one year, they are to be without paying the inland duties charged by the laſt act 
charged at treble the value, to be levied by diſtreſs, &c. | See Star, 28 Ger, 2. & 21. A $f 
And in the taking theſe diſtreſſes, collectors may break TEAM AND THEAME. (From the Sax. Tyman, i. 
open houſes, cheſts, Sc. in the day-time, upon a war- | ©. Propagare, to teem or bring forth) Signifies a royalty or 
rant under the hands of two commiſſioners, and calling privilege granted by the King's charter to the lord of a 
conſtables to their aſſiſtance : Alſo if any perſon refuſe to | manor, for the having, reſtraining and judging of bond- 
pay the tax, by the ſpace of ten days, after demand, or | men and villeins, with their children, goods and chattels, 
convey away his goods, &c. the commiſſioners may com- &c. Glanvil, lib. f. c. 2. 
mit him to the common gaol, till payment. Papifts are] TECHNICAL WORDS IN INDICTMENTS. Jn 
doubly taxed ; but the colleges in the univerſities are | ſome caſes particular words of art muſt be uſed, which are 
| exempted from paying any thing to this tax: There is a ſo appropriated by the law to expreſs the preciſe idea which 
a en . fee for collecting the tax, of 3 4. per pound to | it entertains of the offence, that no other words, however 
the collectors, 2 d. per pound to the general receiver, and ſynonymous they may ſeem, are capable of doing it. 
14. half-penny per pound to the commiſſioners clerks. | Thus, in treaſon, the facts muſt be laid to be done, 
Stat. 1 Go. 1. Sc. See 12, 13, & 15 Geo. 2. The“ treaſonably, and againſt his allegiance,” elſe the in- 
above ſtatutes, or lund. tax acts, where 25. in the pound | dictment is void. In indictments for murder, it is neceſ- 
is granted, have generally clauſes of loan of one million, -g to ſay, that the indifted ** murdered,” not 
and when the tax is 45. a pound, two millions for pub- | . killed“ or flew” other, in all indictments for 
lick uſes ; likewiſe in the malt tax acts, there is ſuch clauſe | felonies, the adverb “ feloniouſly”” muſt be uſed; and 
of loan for 150,000 1. at 3 or 4 per cent. intereſt, the loans | for burglaries, * burglariouſly :” and all theſe to aſcertain 
to be allowed by the commiſſioners of the treaſury, &c. | the intent. In rapes, the word “ raviſhed” is neceſſary, 
Although an exciſeman exerciſe his office in two counties, | and muſt not be expreſſed by any periphraſis ; in order to 
yet he ſhall be taxed for his ſalary in that county where he | render the crime certain. So in larcenies alſo, the words 
ives. 1 Strange 417. Lands were let at 120 J. per an-  feloniouſly took and carried away,” are neceſſary to 
num, but by improvements were worth 150. per annum, | every indictment; for theſe only can expreſs the very of 
and taxed accordingly ; the tenant ſhall not deduct the | fence. Black. Com. 4 V. 202. 
whole land-tax, but only in proportion, as 120/. bears to TEDING-PENNY, 7. etbing-penny, Tithing-penny, A 
150 J. 2 Strange 1191. See Black. Com. 1. 139, 169, ul duty or payment to the ſheriff from each zithing, to- 
307. 4 J. 419, 432. 1 V. 331. IWarqds the charge of keeping courts, &c. for which ſome 
TAXATIO BLADORUM, ls a tax or impoſition laid | of the religious were exempted by charter from the King, 
upon corn, according to Cowell, „ $Obare: Heal) | 
TAXATIO NORWICENSIS, The valuation of ec- | | TEENAGE, From the Sax. Tynan, to incloſe or ſhut, 
cleſiaſtical benefices made through every dioceſe in England, | 18 uſed in many parts of England for wood for fences and 
on occaſion of the pope's granting to the King the tenth of | incloſures. 8 * 
all ſpirituals for three years. Which /axation was made by TEINLAND, Tainland, or Tbainland, The land of a 
Malter Biſhop of Norwich, delegated by the pope to this | Thaine, or noble perſon. See Thane-Land. 
office in 38 Hen. 3. and obtained till the 19th of EAW. TELLER; Is a conſiderable officer in the Exchequer, of 
1. when a new zaxation advancing the value, was made | which officers there are four; whoſe office is to receive 
by the biſhops of Mincbeſter and Lincoln. Cowell. | all money due to the King, and to give the Clerk of the 
| TAXERS. Are two officers yearly choſen in Cambridge | Pells a bill to charge him therewith : They alſo pay to 
to ſee the true gauge of all weights and meaſures ; though all perſons any money payable by the King, by warrant 
the name took riſe from taxing or rating the rents of | from the Auditor of the. Keceipt ; and make weekly and 
houſes, which was anciently the duty of their offices. yearly books of their receipts and payments, which they 
© TAYLORS, Shall not make or ſet upon cloaths any | deliver to the Lord Treaſurer. 
button or button-holes of cloth, ſtuff, &c. nor ſhall any | TELLIGRAPHLE, (From the Sax. Tellan, i. e. diere, 
perſon wear cloaths with ſuch buttons, &c. on pain of for- and the Gr. rg, Seribo, quaſi a telling any thing by 
feiting 40 5. per dozen. 4 Ges. 1, Contracts entered into | writing) Are written evidences of things paſt. Blount. £ 
with jour ney men taylors, for advancing their wages, are de- |} TELLWORC, Is that work or labour which the te- 
c clared void; and taylors giving greater wages than al- | nant was bound to do for his lord, for a certain number of : 
lowed, ſhall forfeit 5/. and journeymen accepting the | days; from the Saxon word Tellan, numerare, & worc, b 
ſame, or refuſing to work for the ſettled ſtated wages the | opus. Thorn. Ann. 136 
hours appointed, may be ſent to the houſe of correction TEMENTALE or TENMENTALE, A tax of two k 
for two months, Sc. by Stat. 7 Geo. 1. c. 1 3. ſhillings upon every land. Hov. Hift. f. 419. 
By 8 Geo. 3. c. 17. Certain new regulations are eſta- | TEMPLARS, or KNIGHTS OF THE TEMPLE, 
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bliſhed as to maſter taylors and their journeymen. Their | (Templarii) Was a religious order of knighthood, inſtituted "4 
hours and price for working are limited within London | about the year 1119, and ſo called, becauſe they dwelt in 

and five miles thereof, The juſtices are impowered to | part of the buildings belonging tothe Temple at Jeruſalem, he 
call witneſſes before them on ſuſpicion that the regulation | and not far from the ſepulchre of our Lord. They enter- 

is broken through, and on conviction to commit the of- tained chriſtian ſtrangers and pilgrims charitably, and in Si 
fenders. Alſo the quarter-fefhons in London, are enabled | their armour led them thro' the Ho- Land, to view the ſa- ar 
to make new tegulations, if requiſite, as to wages and | cred monuments of chriſtianity, without fear of infidels ; 2 
hours of work. Maſters within the limits employing men | for at firſt their profeſſion was to defend travellers from F 
out of the limits, to evade the act, are to forfeit 500 I. | highwaymen and robbers. This order continuing and 2 

a moiety to the King, the other to the informer. See the | increaſing for near two hundred years, was far ſpread — 
Al. 3 | in Chriftendom, and particularly here in England. But fo 
IEA. Is a pleaſant fort of liquor, of late much uſed at length ſome of them at Feruſalem falling away (as 

in England, and introduced from China and the Baft-1n- | ſore authors report) to the Saracens from chriſtianity, 6 . 
dies, being made of the product of a ſrub" growing in or rather becauſe they grew too potent and rich, — 
thoſe parts: It is mentioned in the Stat, 12 Car. 2. c. Whole order was ſuppreſſed by Clement Quintus anno hi | 
15. And perſons mixing with tea leaves, the leaves of | 1 307, by the council of Vienna 1312, and their ſubſtance _ 
other trees and ſhrubs,” are liable to a penalty of 10 J. given partly to the knights of St. John of Jeruſalem, and thy 
&c. by 4 Ces. 2. c. 14. The Eaft-India company are to ſ partly to other religious. Caſſan. de gloria mundi, par. 9. | 
have allowance and drawback, on exporting tea. Stat. Conia: 4. And ſee Anno 1 Ede. 1. cap. 24. Tbeſe _ 
6 Geo. 2. c. 38. By the Stats. 18 Geo. 2. c. 26. The duty} flouriſhed here in England from Henry the ſecond's days, — 
of 44. per pound weight of tea given by the Stat. 10 Geo. | till they were ſuppreſſed. They had in every nation 3 , 
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particular 
Mag iſtrum Militie Templi. The Maſter of the Temple 
here was ſummoned to | rien 49 H. 3. m. 11. in 
Schedula. And the chief miniſter of the Tempie cburch 
in London, is till called Maſter of the Temple. Of theſe 
knights read Mr. Dugdale's Antiquities of Warwickſbire, 

706. In ancient records they were alſo. called Ha- 


governor, whom Bratton, lib. 1. cap. 10. calls 


T E N 


mitted tenant: of any: lands, Ac. within a manor, which 
time out of mind have been-demiſable, according: to thti 
cuſtom of the manor. Meß. Symbol. part. 1. lib. 2. 
Je. 646. Tenant by cbariet is he that holdeth by feoff- 
ment in writing, or other deed. Aitebin, foll 37. There 


was alſo tenant, by knights-/ervice, tenant in burgage, te- 
nan in ſocage, lenan in frunt fee, tenant in villenage. 


tres Militia Templi Solomonis. Mon. Angl. 2. par. fol. | So. there is zexapf in fee-fimple. Kitchin, fol. 180. Fe- 


554. b. About nine years after their inſtitution, they 
were ordered by a council held at Triers, to wear a white 
garment, and afterwards in the pontificate of pope Eu- 
genius, they wore a red croſs on their The 
Temples, which we now call the Iuns of Court, was the 
place where they dwelt, and in the Middle Temple the 
King's treaſure was. kept. Cowell, Hay = ac 
be forfeit for erecting their croſſes, St. Lem. 2— 13 
Ed. 1. c. 33. The juriſdiction of the conſervators of 
their privileges reſtrained, Sr. Weſim. 2. 13 Ed. 1. C. 43. 
The lands of the Templars given to the hoſpitals of Jeru- 
ſalem. St. de terr. Temp. 17 Ed. 2. ft. 3. | 
TEMPLE. Dugaale and Stow both tell us that the Tem- 
ple in London is a place of privilege from arreſts, by the 
grant of the King; but this hath been denied by the 
court of B. K. Dugd. 317, 320. 3 Salk. Rep. 45. In 
the Middle Temple the King's treaſure was anciently kept. 
TEMPORALTIES OF BISHOPS, Are the revenues, 
lands, tenements, and lay-fees, belonging to the biſhops, as 
they are barons and lords of parliament; all things as a bi- 
ſhop hath by livery from the King, as manors, lands, tithes, 
Sc. 1 Roll. Abr. 881. It was a cuſtom formerly, that 
when biſhops received from the King their ſemporalties, 
they did by a ſolemn form in writing renounce all right 
to the ſame by virtue of any proviſion from the Pope, and 
acknowledged the receipt them only from the King; 
which cuſtom continued from the reign of Edw. 1. to 
the time of the reformation: And this practice began by 


occaſion of a Bull of Pope Gregory 8. wherein he conferred 


the ſee of Worceſter on a certain biſhop, and committed 
to him adminiſtrationem ſpiritualium & temporalium epiſ- 
copatus prædict. Anno 31 Edw. 1. The cuſtody of the 
temporalties of every biſhop and archbiſhop, during the 
vacancy of the ſees, belong to the King; and no ſubject 
can claim them by grant or preſcription, F. N. B. za, 
34. 2 bb”. 18. d the King may commit the tem- 
poralties during the vacation of the ſees; alſo he may 
preſent to a void adyowſon, when the temporalties are in 
his hands. 1 ft. go, 388. Mag. Chart. c. 5. 14 
Edw. 3. c. 14. See Black. Com. 1 JV. 282, 380. 4M. 


414. 

TEMPTATIO or TENTATIO, Is uſed in ancient 
records for a trial, or proof. Chart. 20. Ed. 1. | 

TEMPUS PESSONIS, Maſt time in the foref, which 
& from about Michaelmas to St. Martin's Day, Novem- 

r 11. 

TEMPUS PINGUEDINE ET FIRMATIONIS, The 
ſeaſon of killing the Buck and the Doe. MS. Temp. H. 3. 

TENA, Was that which we now call a caif, worn by 
eccleſiaſticks: — Tenæ coronas abſcondunt quaſi celeſtes 
radios repellentes, Sc. Counc. Lambeth. Anno 1281. 
TENANCIES, Are houſes or places for habitation, 
held of another. 23 Eliz. c. 4. 

TENANT, (Tenens, from the Latin teuere, to bold,) 
Signifies one that holds or poſſeſſes lands or tenements by 
any kind of right, either in fee, for life, years, or at 
will. The word in law is uſed with divers additions, as 
tengnt in dower, which is ſhe that poſleſſes land by virtue 
of her dower. Kitchin, fol. 160. Tenant per ftatute- 
merchant, that holds land by virtue of a ſtatute forfeited 
to him. Jbid. fol. 172. Tenant in frank marriage. Ib. 
fol. 158, He that holds lands or tenements by virtue of 
gift thereof made to him upon marriage between him 
and his wife. Tenant by the curteſy, 14. fol. 195. He 
that holds for his life, by reaſon of a child begotten by 
him of his wife, being an inheritrix, and born alive. Te- 
nant by elegit, that holds by virtue of the writ called an 
elegit. Tenant in morigage, holds by means of a mori- 
Zage. Tenant by the verge in ancient demeſne. (14. fol. 


81.) is he that is admitted by the rod in the court of | 200. Lit. Rep. 33, 34. 3 
ancient demeſne. Tengus by copy of court-rojl- is one ad- rent to fave the . 


ö 


yy 
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nan in fee tail Id: fol 153. Tenant at ther will of the 
lord, according. tothe cuſtam of ' the; manor, Id. ſol. 1 32; & 
165. Tenant at will by the Common: law, bid: Tenant 
upon ſufferamce, Ibid. Tenant f eſtale o/ inheritance, 


Staundf. Prezrog, fol. 6. Tenant in chief, that holdeth of 


the King in right of his crown, F. N. B. fol. 5. Te- 
nant of the King is he that holds of the perſon of the 
King, 1b/d. or as ſome honour. hid. Very tenant, that 
holds immediately of his lotd. Kir bin, fol. gg. For if 
there be lord, meſne, and tenant; the tenant is very tenant 
of the meſne, but not to the lord above: Tenant peravail. 
See Peravail. Pl. Cor. 197. and F. N. B. fol. 126. See 
Dyer Com, fal. 2.5, num 156. 0 | 
So there are alſo joinitenan'a, that have equal right 
in lands and tenements by virtue of one title. Lt. lib. 
3. cap. 3. Tenants in common, that have equal right, 
but hold by divers titles, hid. cap. 4. Particular te- 
naut. Staundf. Prerog. fol. 13. that holds only for his 
term. See Coke in Sir Will, Felbom's cafe, l 1. fol. 15. 
called term for life or years. See Ploud. Cothirſfs caſe, 
fol. 23. Sole tenant, Kitchen, fol. 134. He that hath 
no other joined with him. Several tenant is oppoſite to 
Jout-tenant, or tenants in common. Tenant 40. the præcipt is 
he againſt whom the writ of præcipe is to be brought. Co. 
Rep. lib. 3. caſe of fines, fol. 88, Tenant. in demeſne, 1 3 
£4, 1. cap. 9 32 H. 8. cap. 37. is he that holdeth the 
demeſnes of a manor for a rent without ſervice. Tenant 
on ſervice, 20 Kd, 1. flat. 1. is he that holdeth by ſer- 
vice. See Britton, cap. 79. in principio & cap. 96. Car. 
fealty, Sc. Tenant: by, execution, 32 H. 8. cap. 5. that 
hold lands by virtue of an execution upon any: ſtatute, 
recognizance, Cc. with divers others. Cowell. See 
Joint-tenants, Curaeſr, Dauer, Life-eftate, Eftate-tail, Re- 
covery, and Black, Com. 2 V. 0 ů 9. 8 

TENANTS IN-COMMON, Are ſuch as hold lands for 
life or years, by ſeveral titles, or by one title and ſeveral 
rights; and as jointenants have one joint frechold, ſo 
tenants in common have divers frecholds. 1 fl. 188. 
If a conveyance is made to two perſons, habendem the 
one moiety to one and his heirs, and the other moiety to 
the other, Sc. it is a tenancy in common, and the heirs 
and executors of tenants in common, ſhall have their parts 
or ſhares, and not the ſurvivors, as in caſe of jointenants. 
2 Lill. Abr. 559. Tenants in common know not their own 
part, but take the profits in common : One tenant in com- 
mon cannot bring action of treſpaſs againſt another tenant 
in common; but one ſuch ſenant may bring waſte againſt 
his partner, Cc. 3 Leon, 300. 2 Lill. 561. At Com- 
mon law enants in common were not compellable to make 
partition; though they are by the Stat. 31 H. 8. c. 1. 
See Jointenant. 

TENANT TO THE PRACIPE, Is he againſt whom 
the writ of precipe is to be brought in ſuing out a recovery, 


Rep. 
 TENDE Seems to ſignify as much as /ender, or offer; 
it is mentioned in our old as to tend a traverſe, 
an averment, c. Britton, c. 76. Staundf. Prærog. 16. 
TENDER, (Fr. Fenare) Is the offering of money, or 
any other thing in ſatisfaction, or circu y to endea- 
vour the performance of a thing: as a tender of rent is to 
offer it at the time and place when and where it _— 
be paid: And it is an act done to ſave the penalty of a bond 
before action brought, c. Terms de Ley 557. Tender of 
rent on any- part of the land, or at any time of the laſt 
day of payment, will fave the. condition for that time, 
though the landlord refuſe it: But when rent is :endered, 
the leſſor may after bring debt; though he cannot recover 


| 


any damages; the leſſee's being ready to pay excuſes the 
damages, but doth not debar the other of his rent. 1 Inf. 
Salk. 344. A tender of 
muſt be of the whole rent due, 
10 . without 


2 


1 nt ſhould pay x 


. 0 


by agreement of the partie 
__ ingly he who 3 muſt 


— 


to 
— r e it ought d 
e 1 CP be ſued aſterwards, 
he muſt ſtill pay it: But if the be to do Any col- | 
lateral ching, or which is not part of the obligation, as to 


deliyer a horſe, Se. und 2 to do a 


and the obligee refuſeth it, the condition 
the obligation diſcharged for ever. hy 207; 208 


fun awarded by an mars, oa lt by render; it be. 

a collateral thing. - * Sy 277, award, that the 
l and at fuch 
place; the defendant „that he @ndered the money 
ae becauſe he did not fer forth*that 
he continued there to pay it at the laſt inſtant of 


„ e e it was held ill. 2 Co? | 
_ 1 8 b ber ſervitium, Sc. 


e of 4 2 

ple ng both meet ce 
plead u refuſal of 
che other party to gecept ; otherwiſe ſuch plea will be ill 


upon a demurrer, but not after verdict; ; and if the plain- 


| iſſue being 
CR 
money, — 45 into court. returned, in part of his coſta, ſar 


the city of London, or any other cor 


tiff be abſent, that is · to be ſet forth, and that the deſend - 
ant was 8 7 2 
Salt, 623. 

R 


* plaintiff oa a — — Een 
ined and tried, a verdict w yr 5 Þ 


enpon he moved to have 
but the court was of opinion it could not be done. Ke. 


| Tan: Hard. per Aunah, 206. 


Tine an e bo red in ec 
40 | par 0, 117. a 
Thor, eee in plead ger in afon 
and in action on the caſe; in debt, the damages 
are 4 — ſo that in pleading a tender id ſuch ac. 
tion the defendgat t muſt pray judgment de dawnis ; but 


in aſſumpfit, angry ge principal; and be is to plead 
ſempe 7 IG urns ns hic in curia, and pray 
judgment de Salt. 622. 3 . "344; 


34 
— —— may . 9 n without 3 


in 
telling it, if it can be proved there was the ſum to be. 


tendered; it being the duty of him that is to receive the 
money, to put out and tell it. 5 Rep. 115. 
where: a perſon held — on his arm in a bag, at 


the time of offering it; was adjudged no good tender, - 
Thos money Noy 74 3 Nel. 


for it might be 3 
. 2 nad is: —_—— ee, is due, it 
is 3; party to w tendered. ought to take 
out what bel to him. 5 Rep. 114. —— 
money is requi 8 fold, Ge to in- 
HUCK action _ 42 a — of ſtock ſold for ſo 
much money, if it 
will intitle the party to the ſum 55 to be . 
343. See Bond, Sc. 5 New A in. At 
Tender, and Black. Com; 3 V. 16, 30 
TENEMENT, 8 ) — ny 4508 
or home-ſtall ; but more largely it not only 
houſe, but all inhentances which are holden of 
another, and all inheritances iſſuing out of, or exerciſcable 
with the ſame: Co, Lit. 6, 19, 154. A tenement may 
be ſaid to be any houſe, land, rent, or other ſuch like 
8 that is any way held, or poſſeſſed; but being | - 
and ambiguous and not fo 
— X thing which particular deſc 
any thing ires a eri 
wx Abr.-566. Thieme wide? is joined wi 


ive frank, to denote an eſtate in lands, offices, S. 2 


— in fee. Fran i 


See Black. Om. 2 V. 16, 59 
TENEMENTAR far ce] 


LAND, Was the outland 


nors granted out to tenants by the Saxon N under 


arbitrary rents and ſervices. Spelm. / $36 
TENEMENTIS LEGATIS, An ancient writ bine 
poration; (where the old 

cullom = that men e deviſe by e 


% 


uage, therefore it is not fit to be _— 


TE N 


s e 8 e 


and determining e touching the ſame. "Rx 


"TENENDUM; ben de the wüde 

dhe land is created and limited: Töe vffice of a /e- 
nendutin in 2 deed, is to limit and appoint the tenure 
of che land which is held, and how; e whom it is to 
+ from' the feoffor 
their eſcheats, forfeitures, Sc. But ſince 
Aid ſtatute the tenendum, where the fee - ſimple paſſes, 
müſt be of the chief lord of the fee, by the cuſtoms and 


nn 


in tait- for the donee ſnall hold of the 


o 


erendum . er hy and properly ſueceeds 
the balendum; and Was uſually in theſe words, tenendum 
By dhe ſtat. of Quis emprores terra 
rum ben the fee-fumple doth paſs, the tenure is always 
of the chief lord, and is thus et forth, Tenendum de ca- 
pitalibius:dominus, Ec. But this clauſe at this day is for 
the moſt part left out of deeds, and altogether omitted. 
Sbep. Cum. . 39% The trrendum ſeems now to be in- 
8 with the Fabendum, for we ſay, To have and 


--TENENTIBUS IN | ASSISA NON ONERAN DIS, Is a 
writ that lies for him to whom a diſſeiſor hath alienated-the 
land-whereof he diſſeiſed another, that he be not moleſted 
in efiſ- for the da if the diſſeiſor have wherewith to 

them. Keg, Orig. 214. 
TENHEVED, or TIEN EOFED, A Saxon word ſig 
nifying” Decanus, "Caper: vel. Princeps Decanis five Decuriæ. 


waMerds): Decennaria, Titbings. Leg. Eu. Conf. Alſo 
e ee tribute” Pad io the King, Hoveden 
737 Fun tbo" 

'TENOR, : 40 Of vita, recurde, Gin <— the tbflance 
or of them; or a tranſeript or copy. Tenor of a 
libel haih been held to be a tranſcript, ich it cannot 
be if it differs from the libel; and juxia Jenorem im 
it, but not ad effeum, Sc. for that may import an iden- 
tity-in ſenſe,” but not in We” 2 Salk. 417. In action 


of debt brought u udgment in an inferior court, 
if che defendant 5 — tiel —_ a tenorem record: 
only ſhall be certified ; and by Hale Chief Juſtice it may 


be the ſame on rae Roh 
the /enor of an indictment * London, on a certiorari to 


in other eaſes it is uſual to centify the record itſelf 2 
Hawk. P. C. 295. 
2 INDICTAMENTI MITTENDO; ls a writ 
the record of an indifment, and the proceſs there- 
upon _ _ out of another court into the King's-Bench. 
88. 
TENORE  PRESENTIUM, The tenor of theſe preſents, 
is the matter contained therein, or rather the intent and 
meaning thereof; as to do ſuch a thing according to the 
tenor, is to do the ſame according to the true intent of the 


deed or writing. 
'TENTATES PANIS; The eſſay oraſlayof bread. un. 
- TENTER, A ſtretcher or trier of c uſed by dy- 


rs and clotiers, © c. e e "ED 3. 6 
Ko 


among the 1 e 
But they have — ohen grne to 


the. — the . upon divers occaſions, ſometimes 
for n one year, and ſometimes for more; and were annex- 


c. 4. And at 


the augmentation of the Maintenance of poor cler- 
1 Am, c. 11. Collectors 


* 


held. Before the: ſtarute called Quia 'emitores terrarim, 
i heirs adnetofthe-chief lord of the fee; where- 


5 yet this ſtatute does not 
N 6. 4. * 22 66, 675 500, 501, 502, | 
Onan fu). 


in 'which clauſe the eſtate is limited, Se. See 


by W. Conf: c. 29 | 
ENTALE, (Sax. T bend, i. e. decem virorum 


3 Salt. 296. A return of 
remove the indictment, is good by the city charter; but 


y to the crown by Star. 26 H. B. c. 3. 1 Eliz. 
laſt granted with the firf fruits, towards 


of this revenue are 


Tr 31 
+* E 
4 © 

1 E R 


od ow be kept for manage. 
t fame, in ſome part of London or Weftminſter," 
Sc. 3 Geo. 1. c. 10. Tenths ſignify likewiſe a tax on 
the . See the ſtatutes of King Edw. 6. Queen 
Elz. and King James. And vide tax and Black. Com. 1 
F. 284; 308. . % . Wang an 2. 

"TENTS, Robbing of, in fairs and markets, is felony, 


to be a ated 
88 
ment of 


TS, Robbing 
and puniſhed as burglary, '5 &-6 Ed. 6. c. 9. 
TENURE, (Tenura, from the Lat, Tenere) Is the man- 
ner whereby lands or tenements are holden ; or the ſervice 
that the tenant owes to his lord: And there can be no 
tenure without ſome ſervice, becauſe the ſervice makes the 
tenure. 1 Inſt. 1, 93. A tenure may be of houſes, and 
land or-tenements ; but not of a rent, common, Sc. All 
lands in the hands of a ſubject are held of ſome lord or 
landlord, by tenure or ſervice : And all.the lands or tene- | 
ments in England are ſaid to be holden” either mediately or 
immediately of the King; and therefore he is ſummus do- 
minus ſupra omnes. 2 Inft. 3511. gh 
Under the word tenure is included every holding of an 
inheritance; but the ſignification of this word, which is 
a very extenſive one, is uſually reſtrained by coupling 
other words with it; this is, ſometi done by words 
which denote the duration of the tenant's eſtate : As if a 
man holds to himſelf and his heirs, it is called tenure in 
fee-ſimple. At other times the tenure is coupled with 
words pointing out the inffrument by which an inheritance 
is held ; thus, if the holding is by copy- of court-roll, it 
is called tenure by copy of court-roll. At other times, 


this word is coupled with words that ſhew the principal | 


ſervice by which an inheritance is held :- As where a man 
holds by knight's ſervice, it is called tenure by knight's 
ſervice. 5 New Abr. 34. | | 

Tenure ſignifies the eſtate in the land; and tenures were 
anciently divided into the following, viz. Eſcuage, which 
was land held by the ſervice of the ſhield, and by which 
the tenant was obliged to follow his lord into the wars 
at his'own charge. Knight's ſervice and chivalry, where 
lands were held of the King or meſhe lord, to perfoym 
ſervice in war, and which drew after it homage, eſcuage, 
wardſhip, &c. Burgage tenure, where land was holden 
of the lord of the borough, at a certain rent. Villenage 
a baſe tenure of lands, whereby the tenant was bound 
to do all inferior villanous ſervices commanded by the 
lord. Grand ſerjeanty, a tenure of lands by honourary 
ſervices at the King's coronation, Sc. And petit ſerjeanty, 
where lands were held of the King to contribute yearly 
ſome ſmall thing toward his wars. Frankalmoigne, a te- 
nure by which land is held by eccleſiaſtical perſons in 
free and perpetual alms. And Jocage tenure, where lands 
are holden by tenants to plough the land of their lord, 
and do other ſervices of -husbandry at their own expence ; - 
but this hath been turned into an yearly rent, for all man- 
ner of ſervices, when it is called free ſocage. | 

Of cheſe general ancient” tenures, knight ſervice, chi- 
valry, eſcuage, petit ſerjeanty, villenage, c. are taken 
away by ſtat. 12 Car. 2. d. 24. The common tenures at this 
day, are fee-fimple, which is an abſolute tenure of lands, 
to a man and his heirs far ever. Fre- tail, a limited fee 
to a perſon and the heirs of his body begotten, &c. - 
the Curteſy, where a man marries a woman ſeiſed of 
in fee-ſimple, Ce. and hath iſſue by her born alive, af- 
ter her death he ſhall hold the land ens In dower, 
where a widow holds for her life the third part of her 
husband's land, whereof he was ſeiſed in fee. For life 
and years, where lands are held by tenants for thoſe terms, 
on rents reſerved. And copy 


bold tenure, a holding for 
lives or in fee, at the will of the lord, according to the 
cuſtom” of the manor, under divers ſervices, &c. Vide 
the Heads, and ſee Fee and Socage. See farther as to an- 
tient tenures Black, Com. 2. 59 and as to modern te- 
nures, id. 78. and as to the f tenures, ſee Lord Lyt. 
8 = 2. 199—188,” 8 5 oy 
| „(Terminus Sigh 2 tation of 
time or hs CE. term of life, or years, Cc. 
Bract᷑. lib. 2. | | 

TERMINUM QUI 
This is a writ for the reverſioner, when the poſſeſſion is 
with-held by the leſſee or a ſtranger, after the determination 


1 


PRETERIT, Writ of Entry ad: | 


ATi B1R 
This writ is now diſuſed; ſince the invention of eject- 


TERMOR, (Tenens ex Termino) Is he that holds lands 
or tenements for term of years or life. Litt. 100 A term- 
or for years cannot plead in e like tenant of the free 
hold; but the ſpecial matter, iz. his leaſe for years, the 
reverſion in br gg and that he is in poſſetfion, &c.” 
Dyer 246. Jenk. Cent. 142. See Black. Com. 2 V. 142. 
TERMS, Are thoſe ſpaces of time, wherein the courts 
of juſtice are open, for all that complain of wrongs or in- 
Juries, and ſeek their rights by courſe of law or action, 
in order to their redreſs; and during which, the courts ' 
m Weftminfter-ball ſit and give judgments, Cc. But the 
high court of parliament, the Chancery, and inferior courts, 
do not obſerve the terms; only the courts of King's Bench, 
the Common Pleas, and Exchequer, the higheſt courts at 
Common Law. Of theſe terms there are four in every year, 
viz. Hilary Term, which begins the 23d of January, and 
ends the 12th of February; Eafter-Term, that begins the 
Wedneſday fortnight after Eafter-Day, and ends the Mon- 
day next after A/cenfim-Day ; Trinity-Term; which begins 
the Friday after Trinity Sunday, and ends the Wedneſday 
fortnight after; and Michaelmas-Term, that begins the 6th 
of Nov. (if a week day) and ends the 28th of Nov. Each 
term has certain returns; as Hilary-Term has four, Eafter 
hath five, Trinity four, and Michaelmas four: And by 
ſtatute, Trinity-Term was abridged four returns; and Ms: 
chaelmas-Term two returns; for thoſe terms were formerly 
longer than now, till contracted by the ſtatutes 32 H. 8, c. 
21. and 16 Car. 1. c. 16. | | 
There are four days in term, called the Eſſoin Day; 
the day of exceptions; the day of returns of writs; and 
the day of appearance, called the Quarto die poſt: The 
term is (aid to begin on the Efſoin-Day, when one judge 
fits in each court of law at #eftminfter, to take and enter 
eſſoins ; but the third day afterwards is the firſt day of 
the term, at which time the judges in all the courts fit to 
| do the buſineſs of the term. 2 Lill. Abr. 569. All the 
term in conſtruction of law is accounted but as one day to 
| many purpoſes z for a plea that is put in- the laſt day of 
a term, is a plea of the firſt day of the term; and a1 
ment on the laſt day of term is as effectual as on the firſt. 
day. Trin. 23 Car. B. R. See Wilſon, Par. f. fol. 37. 
And for this reaſon, the judges may. alter and amend their 
judgments in the ſame term, &c. It has been held, that 
the courts fit not but in term, as to the giving of judg- 
ments: And the judges ob B. R. and C. B. before Trini 
Term 1651, did not fit langer in court than till one a 
upon the laſt day of term; becauſe they would not en- 
courage attornics to neglect their client's | buſineſs till the 
laſt day of zerm, as too commonly they do, to the toil of 
the court, and too much hurry in diſpatch. Mich. 22 Car. 


2. Lill. qi. 

Terms been adj, and returns of writs and 
proceſſes confirmed, 1 . & M. Sefſ. 1, c. 4. Where 
there is a ferm intervening between tet and return 
of a writ of Capias, &c. or when the term to which a 
ſuit is continued is adjourned, and the ſuit is not adjourn- 
ed, it is a diſcontinuance, Sc. 2 Hawk. 298. | 

The iſuable terms are Hilary and Trinity Terms only, 


fo called, becauſe in them the iſſues are joined and re- 
cords made up gf cauſes, to be tried at the Lent and ſum- 
mer aſſiſes, w | follow. 2 Lill. Abr. 568. 


By the Stat. 24 Geo. 2. c. 48. After Michaelmas day 1152 
there ſhall only be four returns in Michatlmas-ter 
viz. The morrow of All Souls, the morrow of St. Mar- 
tin, in eight days of St. Martin, and in fifteen days of 
St, Martin. And Michaelmas-itrm ſhall begin on the ſaid 
| Morrow of All Hull, (except it be Sunday, and then on the 
Morrow next after} for the keeping of eſſdins, &c. And 
full term ſhall begin on the fourth day of the ſaid morrow of 
All-Souls, ( it be Sunday, and then on the morrow ) 
next after.) And that for the more ſpeedy proceedings 
in writs of dower unde nibil babet, and by writs of entry 
for common recoveries to be ſued and proſecuted by writs 
of entry, or by writs of right of advowſon, and in all other 
real actions, after Michaelmas 1952. | 
If any writ in any ſuch action come in and be return- 
able in the Common Pleas on the morrow of All-Souls, 


of a leaſe for years. F. N. B. 201. Black. Com. 3 V. 183. 


| then day ſhall be given in fifteen days of St. Martin; if 
| on 


3 * 


five weeks from the day of Eafter, then in eight days of 


TAE 


on the morrow of St. Martin, then in eight days of St. 


of St. Hilary; if in fifteen days of St. Martin, then on 
the morrow of the Purification ; if in eight days of St. 
Hilary, then in eight days of the Purification; if in fifteen. 
days of St. Hilary, then in fifteen days of Eaſer; if on 
the morrow of the Purification, then in three weeks from 


the day of Eaſter; if in eight days of the Purification," || 


then in one month from the day of Zafer ;. if in fifteen 
days of Eaſter, then in five weeks from the day of Safer; | 
if in three weeks from the day of Eaſter, then on the 
morrow of the Aſcenſion; if in one month from the day 
ol Eafter, then on the morrow of the Holy Trinity; if in 


the Holy Trinity; if on the morrow of the A ſcenſiun, then 
in fifteen days of the Holy Trinity, if on the morrow of 
the Holy Trinity, then in three weeks from the day of 
the Holy Trinity; if in eight days of the Holy Trinity, 
then on the morrow of all Al Souls; if in fifteen days of 
the Holy Trinity, then on the morrow of St. Martin; if 
in three weeks of the Holy Trinity, then in eight days of 
St. Marlin. | 535 

In writs of dower unde nibil habet after iſſue joined, 
fifteen days between the teſte and return of the venire fa- 
cias, and any other proceſs for the trial ſhall be ſufficient. 
And all writs having day from the fourth day of the mor- 
row of the Aſcenſion, to the morrow of the Holy Trinity 
ſhall be good, though there be no fifteen days between the 


teſte and return. Special days and returns may be ap- 


pointed by the judges in ſuch caſes: as have been uſual. 
The days of Aſſiſe in darrein preſentment, and in a plea of 
quare impedit appointed by the Sat. of Marlebridge ; and 
the days to be given in attaint by Stat. 5 E. 3. and alſo 
in Stat. 23 H. 8. not being contrary to this act, ſhall be in 
force. Day for ſwearing the mayor of London ninth No- 
vember, unleſs it be Sunday, and then the next day. The 
morrow of St. Martin yearly, appointed for nominating; 
ſheriffs in the Exchequer. 

The terms in Scotland are Mariinmas, Candlemas, Whit- 

ſunlide and Lammas, at which times the court of Exchequer, 
Sc. there is to be kept. Stat. 6 Ann. c. 6. And the 
terms of our univerſities for ſtudents, are different in time 
from the terms of the courts of law, See farther as to the 
original of our law terms. Black, Com. 3 V. 275. As to 
the eſſoign day, id. 278. As to the firſt day of the term, 
1d. ibid. And as to the returns. Id. 27. 

TERMS OF THE LAW, Are artificial or technical 
words and terms of art, particularly uſed in and adapted to 
the profeſſion of the law. 2 Hawk. P. C. 239. 8 

TERMS FOR PAYMENT OF RENT, Or rent terms, 
the four quarterly feaſts, upon which rent is uſually paid. | 
Curtular. $11, Edmond. 238. 

TERRA, In all the ſurveys in Domeſday regiſter, is taken 
for arable land, and always fo diſtioguiſled from the Pra- 
ium, & c. Kennet's Glofl. ; 

TERRA AFFIRMATA, Signifies land let to farm. 

TERRA BOSCALIS, Woody lands, according to an 
inquiſition. 8 Car. 1. » 

ERRA CULTA, Land that is tilled or manured ; as 
terra inculta is the contrary. Mon. Ang. tom. 1. pag. 
f TERRA DEBILIS, Weak or barren ground. 1ng. 22. 

. 2. * 8 Nas; 

TERRA DOMINICA VEL INDOMINICATA, The 
demeſne land of a manor. Cowell. 

TERRA EXCULTABILIS, Such land as may be 
ploughed. Mon. Ang. tom. 1. p. 426. 

TERRA EXTENDENDA, Is a writ directed to the eſ- 
cheator, Cc. willing him to enquire and find out the true 
yearly value of any land, c. by the oath of twelve men, 
and to certify the extent into the Chancery, Sc. Reg. of 
Writs, fo. 293. | 
TERRA FRUSCA, Freſt-land, or ſuch as hath not 
been lately ploughed ; likewiſe written Terra friſca. Mon. 
Ang. 2. par. f. 927. h 
TERRA HYDATA, Was land ſubject to the paymen 
of bydage, and the contrary was terra non bydata. Selden. 

TERRA LUCRABILIS, Land that may be gained from 
the ſea, or incloſed out of a waſte, to a particular uſe. Mon, 
Ang. 1 Par. f. 406. 


I. E R 


le an, who by adhering, to the French. King, or 
Dauphin, had, forfrited his eſtate. in this kingdom, which 
1 is means becam an eſcheat to the crown, was called 
Terra Nogmannarup,, pd: reſtored, or atherwiſe diſpoſed. at 
the King's pleaſure. Paroch. Antig, B. 197. * 

TEN NOVA, ls land newly affarted and creed 
— ground 10 arahle, del itr7a noviter conceſſa. 
TERRA PUTURA, Land in forefs held by the tenure 
| of. furniſhing mans meat, horſe· meat, c. to the keepers 
therein. See Puuur a. | 5 | 
TERRA SABULOSA, Gravelly or ſandy. ground. Ing. 


10. Ed, 3. n. . | 
of | TERRA VRSTLT A, Is uſed in old. charters. for land 


2 

ſown. with corn. - Coxvel/. Un 

TERRA WAINABILIS, Tillable land, 12. ib. 

TERRA WARRENNATA, Land that has the liberty 
of free warren. Rot. Parl. 21 Ed. 1. | | 
TERRA BOSCALES, Woody lands. Ing. 2. Por. 8. 
Car. 1. num, 71. . | 
TERRA: TESTAMENTALES, Lands that were 
held free from feodal ſervices, in alladio, in ſocage, deſcendi- 
ble to all the ſons; and therefore called Gavel- ind, were 
deviſeable by will, and thereupon called Terre 1eftamentales, 
as the Thane who poſſeſſed them was ſaid. to be teſtamento 
 dignus. See Sir Elan) Spelman of Feuds, cap. 5, 
TERRAGEH, (Terragium) Edward the third Fame to 

Ives, quod 


: 
1 


— — 


Jabn of Gaunt, and Blaunch his wife, for their 
Jim quiet i de thelonjo, paſſag io, /occagio, laffagio, tallagio, 
caruag io, priſcagio, pickagio, & terragio, which ſeems to 
be an exemption. 4 precariis viz. Boons of ploughing, 
reaping, Fc. and perhaps from all land- taxes, or from 
money paid for digging and breaking the earth in fairs and 
markets. Cowell, | bs 
' » TERRAR, Or Terrier (Terrarium, catalogus Terrarum) 
s a land- roll, or ſurvey of lands, either of a ſingle perſon, 
or of a town; containing the quantity of acres, tenants 
names, and ſuch like; and in the Eucbeguer, there is a 
terra of all the glebe- lands in England, made about 11 E. 
3. Stat. 18 Elia. cap. 17. TRY 
TERRARIUS, A Land-holder, or one who poſſeſſes 
many farms of land. Lg. . 1. , Pare Sick 
'TERRARIUS COENOBIALIS, An officer in religious 
houſes, whole office was to keep a terrier of all their eſtates, 
and to have the lands belonging to the houſes exactly ſur- 
veyed and regiſtered ; and one part of his office was to en- 
| tertain the better ſort of convent-tenants, when they came 
| to pay their rents, c. Hiſt. Dunelm,. 
TERRE-TENANT, TERTENANT, (Terre Tenens) 
| Is he who hath the aCtual poſſeſſion of the land : For example, 
a lord of a manor has a freeholder, who letteth out his free- 
hold to another, to be poſſeſſed and occupied by him, ſuch 
| Other is —_— 8 i, Nef. par. 2. + 
cap. 29. In the caſe of a recognizance, ſtatute or judg- 
—_— — chargeable as —— and Fo as heir; 
uſe b recognizance or Judgment, the heir is not 
bound, but the anceſtor concedir that the money de terris, 
Sc. levetur. 3 Rep. 12. Plea of tertenancy. In a Scire 
fac. Sc. Vide Cro. Eliz. 872. Cro. Jac. 506. See Scire 
facias and Black. Com. 2 V. gt, $28 | 
FERRIS, BONIS ET CATALLIS REHABENDIS 
POST PURGATIONEM, A writ for a clerk to recover 
his lands, goods and chattels formerly ſeized, after he had 
cleared himſelf of the felony of which he was accuſed, and 
delivered: to his ordinary to be purged. Orig. 68. 
TERRIS ET CATTALLIS TENTIS ULTRA DE-. 
BITUM LEVATUM, Is a judicial writ for the reſtoring 


* 


of lands or goods to a debtor, that is diſtrained above the 


quantity of the debt. oo Judic. 38. 

- TTERRIS LIBERANDIS, A writ lying for a man con- 
victed by attaint, to bring the record and proceſs before 
ee er, take a fine for his impriſonment, and then to 
deliver him his lands and tenements again, and releaſe him 


of the Sirip and Waſte. Reg. Orig. 232. It is alſo a writ for 


| the delivery of lands to the heir, after and relief 
performed; or upon ſecurity taken that he ſhall perform 
them. lid. 293, 313- 


TERTIAN 


| TERRA NORMAINY ORUM; In the beginning of H. 
Hilary ; if in eight days of St. Martin, then fifteen days 3- ſuch. land in England, as had 5 bah bels by ſome 
adhering 
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TENS AT 
 TERTIAN, A meaſure of eighty-four gallons ſo called 
becauſe_it_ is f third part of a 

TEST. As to bring one to the ef; is to bring him to a 
trial and examination, Sc. the act of King Cha. 2. 
commonly called the Tef- act, all officers civil and mili- 
tary are to take the oaths and 76; and if they neglect it, 
and execute any office within the words of that ſtatute, | 
being 1 thereof upon information, preſent- 
ment, or indictment, in any of the courts at Heftminfter, 
or at the aſſiſes, they ſhall forfeit 500 J. to be recovered 


by arte will ſue for the ſame in any action of debt, | 
c 


25 Car. 2. c. 2. See Black. Com. 4V. 57, 432 
TESTA DE NEVIL, Is an ancient record in the cuſtody 
of the King's remembrancer in the Exchequer, compiled by 
Jobn de Neuil, a juſtice itenerant in the 18 & 24 of King 
Hen. 3. containing an account of lands held in grand ſer- 
jeanty, with fees and eſcheats to the King, Sc. 
TESTAMENT, (Teftlamentum) Is thus defined by 
Plowden, \ Teftamentum eſt teſtatio mentis va teftament is a 
witneſs of the mind: But Aulus Gellius, lib. 6. cap. 12: 
denies it to be a compound word, and faith, it is verhum 
fimplex, as Calceamentum, Plaudamentum, &c. And there- 
fore it may be thus better defined, Teflamentum et ultime 
voluntatis jufta ſententia, de eo quod quis poſt mortem ſuam 
fieri vult, &c. Of teftaments —.— two ſorts, viz: a 
teſtament in writing, and a teſtament in words, which is 
called a Nuncupatiue teſtament, which is, when a man 
being ſick, and for fear, leſt - death, want of memory, 
or ſpeech, ſhould come fo ſuddenly upon him, that he 
ſhould be prevented if he ſtaid the writing of his teſtament, 
deſires his neighbours and friends to bear witneſs: of his 
laſt will, and then declares the ſame before them by 


words, which after his deceaſe is proved by witneſſes, 


and put in wy by the ordinary, and then ſtands in 


as good force as 1 


in the life of the teſtator. See Co. on Lit. lib. 2. r. 10. 


. 167. Plowd. fol. 541. Paramore and Juriley's caſe. | 


Co. 6. Rep. Marquis of Wincheſter's calc. 
was anciently uſed (according to Spelman) pro ſcripto 
charta vel inſtrumento, quo prediorum rerumve aliarum 
tranſactiones per fictuntur, fic diftum quod de ea re vel teſ- 
timonium ferr#t vel teſtium nomina contineret. 


impedimentum preſumpfit. Charta Croylandiz ab Athel- 
baldo Rege. Anno Domini 716. Cowell. See Wills 
and Teftaments, and Black. Com. 2 L. 10, 12, 373, 489, 
499: 4 LV. 417,. 423. 37.32 8 
ESTAMENTARY CAUSES. A ſpecies of cauſes 
belonging to the eccleſiaſtical juriſdiftion. They were 
originally cognizable in the King's courts of Common law, 
viz. the county courts ;. and afterwards transferred to 
the juriſdiction of 'the church by the favor-of the crown, 
as a natural conſequence. of granting to the biſhops the 
adminiſtration of inteſtates ect | 
As obſerved by Lindewode, the ableſt canoniſt of the 
fifteenth century, teſtamentary | cauſes belong to the 
eccleſiaſtical courts * de conſuetudine Anglice, & ſu- 


&© per conſenſu regio & ſuorum procerum in talibus ab 


* antiquo conceſſo. Provincial, I. 3. t. 13. fol. 176. 
Black. Com. 3 V. g, which vide. . 
TESTAMENTARY GUARDIAN. By 12 Car. 2. c. 
24. any father may, by deed or will, diſpoſe of the cuſtody 
of his child, either born or unborn, to any perſon except 
a popiſn recuſant, either in poſſeſſion or reverſion, until 
ſuch child attains the age of one and twenty years. The 
guardians fo appointed, are called guardians by ſtatute, or 
teſtamentary guardians, N. B. The power and reciprocal 
duty of a guardian and ward are the ſame, pro tempore, 
as that of a father and a child. Black. Com. 1 V 462. 
TESTAMENTARY JURISDICTION IN EQUITY. 
For want of a power of diſcovering, at law, what reſts 
only in the private knowledge of the party, courts of equity 
have acquired a concurrent juriſdiction with every other 
court, in all matters of account. As incident to accounts, 
they take a concurrent cognizance of the adminiſtration 
of the perſonal aſſets, conſequently of debts, legacies, the 


2 


4 > 
7 2, 
M#, C 


A. 
A + * 
. 


Si quis 
contra hoc mee autboritatis teſtamentum aliguod mac hinari 
moig nage, Teſtimony. 
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diſtribution of the reſidue, and the conduct of executors 
and admitiſtrators. .. BlackCom. a EA 1 
-.» TESTAMENTARY JUREDICTION IN SPIRIT U- 
AL COURTS: Set Tefamentary Cauſes, and vide farther, 
TESTAMENT ANNEXO, Adrijviſtration aum If 
a teſtator makes his willi without naming any executors; 
or if he names ihcapable perſons, or if the executors named 
refuſe to act in any of theſe cnſes, the ordinary muſt 
grant adminiſtration cum te/tdniento anne ro, to ſome other 
perſon. Black. Com. 2 1. 50g 504. Fad © 
TESPTATOR, (Lat.) He that makes a teſtament. See 
Swinburn of, Wills and Teſſaments. And eſpecially ſee a. 
Diſſertation of the probate of wills or teſtaments by the 
learned Sir Henry Spelman among his late remains, pag. 


Tz. 15 10 wht: $4 ; * , ; 
TESTATUM, Is a'writ in-petſonal actions, where the 
defendant cannot be arreſted, upon a capias in the county 
where the action is laid, but is returned non eſt inventus by 
the ſheriff; then this wxit ſhall be ſent out into any other 
county where ſuch perſon is thought to be, or to have 
where with to ſatisfy: And this is termed a Teſtatum, by 
reaſon the ſheriff hath ze/tified that the defendant was not 
to be found in his bailiwick. Kiteb. Ret. MWrits, 287. 
TESTE, A word generally uſed in the laſt part oe 
. writsz wherein the date is contained; which begin W 
theſe words, Tefte meipſo, &c. if it be an original writ ; 
or teſte the lord chief juftice, &c. if judicial. There muſt 
be at leaſt fifteen days between the tete and return of every 
proceſs awarded from the King's Bench into any foreign 
county. Co, Lit. 134. See Writs. _ | STR 
— TESTIMONIAL, Is a certificate under the hand of a 
Juſtice of peace, te/t;fying the place and time, when and 
where a /oldier or mariner landed, and the place of his 


hs - 


| dwelling and birth unto which he is to paſs. 39 Eliz. cap. 
it had at the firſt, in the life of the | 
teſtator, been put in writing, except only for lands, 
which are only deviſeable by a teſtament put in writing | 


17. And formerly refimanials were to be given by mayors 

= conſtables to /erugnts quiting their ſervices, Sc. 5 
12. cap. 4. 1 Ld 

TESTIMONIALS OF CLERGY, Are neceſlaty to be 

made by perſons preſent, that a clergyman inducted to a 

benefice, hath performed all things according to the ac of 

uniformity ; to evidence that the clerk hath complied with 


what the law requires, on his- inſtitution. and induction, 


which in ſome caſes he. ſhall be put to do. Count. Par/. 

Comp. 24, 26. 1 

TESTIMOIGNES, Is French for Witneſſes, and Jeſt- 
Law Fr. Dia. 

TESSON or TESTOON, Commonly called Tefter, a 
ſort of money, which among the French did bear the value 
of 18 d. -but-being made of braſs lightly gilt with filver, 
in the reign of K. Hen. 8. it was reduced to 12 d. and 
afterwards to 6 d. Lownd's Eff. on Coins, pag. 22. 

TEXTUS, A text or ſubject of a diſcourſe, and is men- 
tioned by ſeveral authors to ſignify the New Teftament ; it 
was written-in golden letters, and carefully preſerved in the 
churches. — 3 

TEX TUS MAGNI ALT ARIS, We read of in Dome /- 
day and Cartular S. Edmund. ' 

TEXTUS ROFFENSIS, An ancient manuſcript, con- 
taining the rights, cuſtoms and tenures, Sc. of the church 
of Rocheſter, drawn up by the biſhop of that /ee, anno 11 14: 

THAMES.. If any perſon procure any thing to be done 
to the annoyance of the Thames, in making ſhelves, dig- 
ging, c. or ſhall take away any boards or ſtakes, under- 
mine banks, &c. therein, he ſhall: forfeit 5 J. fat. 27. 
Hen. 8. And no fiſherman ſhall caſt any foil, gravel, or, 
rubbiſh in the Thames; nor drive any piles in the ſaid 
river, whereby the common paſſage may be hindered, on the 
penalty of 10 J. Ord. 10 July 1763. And there are ſe- 
veral ordinances of the Lord Mayor of London, Sc. for re- 
gulating the fiſhing in the river Thames. Cit. Lib. 148. 

atermen, Sc. Shares in the Thames water-works 
how taxable. 30 Geo. 2. c. 3. ſect. 53. ; 

THANAGE OF THE KING, (Thanagium Regis) Sig- 
nified a certain part of the King's land or property, whereof 
the ruler or governor was called Thane. Cowell. 


THANE; From the Sax. Thenian, miniftrare) Was 
the title of thoſe who attended the Engliſb Saxon Kings 
in their nuns and who 

10 


held their lands immediately of 


= thoſe 


* 
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| thoſe Kings; and therefore in Domgſda they were pro- 

miſcuouſly called ani & Lee Regis, though 10 
long after the conqueſt the word was diſuſed, and in- 
ſtead thereof, thoſe men were called Bayonts Rigfs, who, 
as to their dignity, were iuſttior to earls, and took plade 
next after Biſhops, Abbots, Barons and Knights. There 
were alſo thani minores,” und thoſe were likewiſe called 
barons : They were lords of manors, and had a particu- 
lar juriſdiction within their limits, and over their on 
tenants in their courts, which to this day ars ca court- 
barons: But the word ſignifies ſometimes à noblern 
ſometimes a freeman, ſometimes a magiſttatt, but niere 
properly an officer or miniſter of the King. Edward 
King grete mine Biſceops, and mint Eorles, and all m 
| on that ſbiren, wher- mine  Profies in Paulus 

N N land. LR 1 4 7 I _ H. 
words, 8 0 Thanuys. And Skene de verbur. fie ſaith, 
That it is a name of uial with the: for of an 
carl. This appellation was im ue among us üfter the 
Norman conqueſt, as appears by Dome and by a ber- 
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Fall 132. The Saxon Thane was (6 ealled from Traben, 
ſetvice; and in Latin mnifler, à minifirands: Ss that a 
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deineſne in fete farm io reboret reafbrable toll of King's 


2 there, if his derdeſnꝭ hat bern ach uſtomed to be 

[4 f ö F if 
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Reg. Orig. fal. 87. 

Tant Gf A oracknowiedytn 
inferior renahtiviny reſpect of ate or H. Nur 
-'FHENICIUM;- Tr t agrbriin; I b. Ar belae creo 
rent circa agrd pro ridmarui tern, vugarly called 
— by Mesto. He Dorur“ l. 

1TH n des or diftinctiomd of þerſons 
among "the. Se, the erl. on prime ford was called 
bun; and the Kid's bam; und the huſbanùmam or in- 
ferdor tent was valled bau, or ürder that Set 
Than and Ferlmus. . 

- > DHEOWBHS,; Fix benden among out Saints Vere 
eal led rhevwes und Hr, Who were nat counted; members 
of the camrijortiveatth; hut parvele of. their mailers. gods 
and ſubſtance: ' Sptinamn of Feands, cap. 35. 


STR . N 9 nar aur; a 
regi drved in the raaſoty or 0 ept 
at Wincheſter, hath- been —— Liber Thijaars. 
S Qt Mandi wife of King Henry's, 
PHETHING A; A word ſignifying a tithling : Tishing- 
mmm, a tithi Hay. 8 | 
"THEW of THROWE; (Sa.) W ſlavè or captive ; 
bondmen among the Savon were called Theowes and &/nes; 
ao were. not accounted: members of the commonwealth; 


| but parcels of their miſters goods and ſubſtance. | Sperm. 


; CP. : W594 118 : 
F 
7 n , the ulſief part uf every 
the beginning of it; hut the end thereof}, thoup mn 


THASCIA, A certain ſum of money or tribute impoſed 
by the Romans on the Britons and their lands, Ley: Hi 1. 


laſt in the exvedtiony'is fitſt in intention, ant therefore 
favonred in law! b If 298; 10 Rip; 25. Things which 


ech are tnors worthy are ever? preferred before thoſe leſs 


worthy, and draw, the others after them Hud 169. 
1 44. Bur Things may be deſtroyed! by the ſame 
way” or manner the were made: - 6 hep: 15. 2 Nep. 
9. See Bach dem V r, 16, 384 


kmght or frecmam "Camp, Jud. ron 

© THIRDBOROW, bud for a contiable; by Lambard 
. THE ron/tublecy.p, 6. And in the nt. 28 M 8: 
C. V 5 © Sh, 
| _ FHIRDINGS, 4p. The rbird part of the oon growing 
on the ground; due to the lord} for a hetiot on the d 

of His tenant; within the manor of Tarfar: in Com) Hrre- 
ford. Blount. Tens 20 + 


THIRD NIGHT" \ AWN-HINDE, (ria bh; 


0. 78. a | 

THEFT, (Furtum) Is an unlawful felonibus taking 
away of another man's moveable and perſanal goods, #zain 
the will: of the owner; And this-is divided inte 7 hey, 
ſimply fo called; and Fetit Theft ; wheteof the one is of 
goods above the value of twelve pence and is felony; and 
the other under that value, called Zarceny: Theft is alſo 
from the prrſn, and in the preſteutr of the owner, and in 
his ab/ence, and either open or private Theft ; the civil 
law judges open Theft to be ſatisfied in its puniffiment 
by the recompence of double: But the law of Enghand 
adjudges both theſe offences felony. ef. Shu. par. 2. 
Vide- Larceny, Robbery. And Black. Cm. 4 V. 229 
237, 413. r 

THEET-BOTE; (Prom che Sax, Thevf, l. E N £ 
Bote, compenſatio) Is the receiving of a man's-goods again 
from a Thief, after ſtolen, or other amends not to proſt- 
cute the ſelon, and to the intent the thief may eſcape; which: 
is an offunet puniſhable with fine and impriſonment, Oe. 
A. P. C. 130. See Compounding & Peldny, Miſpriflon- of 
Pelony, and Black. Com: 4 V. 133. r | 

THELONIUM, or BREVE ESSENDI QUIETT DR 
THELONIO, Is a writ lying for the citizens of any elty, 
or burgeſſes of any town that have a charter or preſcription 


to free them from zoll, _ the officers/of any town or 


market, who would conſtrain them to pay toll of their 
merettandize contrary to their ſaid! grant or preſctiptisn, 
F. N. B. fol. 226. 

THELONMANNUS, The toll- man or officer who 
received toll. Curtular Abbas. Glaſfton. MS. 446. 

THELONIO RATIONABILI HABENDO PRODO- 
MINIS HABENTIBUS- DOMINICA REGIO AD FIR 
MAM, ts a writ that lies for him that hath of the King's 


boſpes) By the laws of St. Edward the Confeſſor,. if any 
man lay a Third Night in an in, he was called a Third 
Night Aun- binde für whom his 50, was anſwerable, if he 
commutted an offenta: The” , night Forman-Nighr or 
Uncurh, he was reckoned: a ſtranger; the ſecund night, 
T-wa Nigbt, 4 and the third TY an Agen-brude 
or Awn-binde; » domgſtick: Brac. lib. 3: 

THIRD-PENY, (Denarme Fervius) See Denarins Ter- 


”, * 


ſtius Comitatus. 


THISTLE-TAKE:-" It wu u cnſtom withinthe manbr 


— 


driving beaſts over the common, the driver permits them 


— —— 


beaſt to the lord of fee © 97 Merlon in 
amfbire, by: zticient dH, If a native or a. tottager 
rare hr old; he paid to the lord a 
ny, which purchaſe of leave to kill a hog: was: alſo 
led tliſtir tate. Reg” Priorat. de Thurgarton Cow- 


TIIOKES, Fiſtt with broken bellies; 22 E. 4. cap; 2. 
2 by the ſaid ſtatute are not to be mixt or packed 


>; with tale BP; 1 
THORP, THREP;' TROP; Eicher in the beginning 
e gp 


or end of. natmies-of places; ſiguiſies à ſtreet or 
 Alttefirop + From the Sax! Thorp, villa; vieu n. 

_ _THRAVE OF. CORN, {Trava bladi, from the Saxon 
Threev,: i. e. a bundle, or the Britiſh drefa; i. e. twenty- 
four) In moſt parts of conſiſts of twenty 
four ſnneuves, or fout- ſhocks, ſix ſheaves to every ſfiock, 
twelve 


þ 


o 
1 5 
1 
© 
* * 
. 


THESAURUS, Wis: formetiinies: mien in old charters 


N Us, The, fame! with | Th4nks 4. à nobleman, 


of Halton; im the county palatine of Chefer, that if in 
to-grazd'or tate but a rh heſhall” pay a 1 4 


SS F. F FA S Ts sos ss g eg F C 


2 N. 6. cap: 2. pot in ſome counties they ir but 


T 1 0 


twelve ſheaves to the babe. Atbelihan; undo 
. $n 
ves of corn 

ing of Yorkfpire. Cowell. 


Ti EAD, 


81 


the Ni 


Thread dutneal, to "ey duties Ruble on | 
ers thr6ad ckelnpt | | #roughe 


impartation, -4 Milli & Mie. 3. 

from the two third ſulbfidiee; 5 Ah, c: "Y 
THREATENING LETT RRS. 9.66. 1. e. 22 

Atnended by 4 Gro. 2 c 15. Nu many | 

Letter without @ name, or with 4 2 


ing money, veniſon, or 1 other valuable ** or rest. 


ening (without any demand) te kill or fire 
any perſon, is made felory without benefit of 6 

aer Forrmeryy' due. em by the Wt: 8. 
Sa T8 Tbreats and menages of Metity hurt, 
thioughy fear of which 4 mans biiſitie®'is interrüpted, 4 


ſpecies of injury to individudls- A inehace albhe, With- | 


out a conſequent incbnvenience, makes not the ij jury ; 
but to complete the wrongy there muſt Bs both of 1 2 
together. The femedy far this is in pecuniary dürages, 
a. be recovered by action of treſpaſs vi et armis, this 
an inchoate, though not an abſolute violence. 
pon hh 3 10. N to threats or menaces where 
erg harm is juſtly feared. See Security for the Pract, 


THREATS OF ACCUSATION, To EXFORT 
MONEY. Sending letters; threatening: to accuſe any per- 
fon of 4 etime puniſhable with death, tranſportation, 
— „or 2 infamous puniſnment, with a view to ex- 
him any moriey or other valuable chattels, is 
— by 2 30 Geo. 2. c. 24. at the diſcretioh of 
the court, with fine, impriſonment, pillory, whipping; or 
tranſportation for ſeven years. 

THRENGUS. See Drenches. Quia vero nun +nnt ad- 
buc tempore Regis Willielmi milites in Anglia, ſed Thren- 

ravipit Rex ut dt eis milites fictent dd defendtndam 
—— fetit mim Lanfrancus Threngos ſuos ia lilen, t. 
Somner's Gavelk. pag; 123. #10. They were va 
ou not of the loweſt 5 thoſe — helct lands 
chief lord ; the name was ed by the conquèrer; 
for when one = — No ne others; | 
were ejected out of their lands, complained” to the 
nc inſiſting that they were always on. his ſide, 
arid never oppofed him, Which upon enquiry he found 
to be true, arid therefore he commanded that they (ould 
be reſtored to their lands, and for ever after be called 
 arenches, Spe im. 

THRIMSA, (Sax. Tbrim. Three) Was an old piece of 

money of tie ſhillings; according to 


Fouls of 


4 2 400 of. the- 


Lambard, or the time, lop, 


A 1 M 
oh 2 1 bude in the kg f 
. T -T eee — - 
Before the denn an o be ſtirred and 


turned beſtae un firſt uf February Siwa, and be 
befotE rhe firſt uf Af: — ecormnon 
ie muſt be in lengih ten e and a half, in breadth, 
fix inches and a — thickneſs-half an inch and 
half a quarter ; N n are to be thirteen ifiches in 
8 — thickneſs 2 the chmtrion lies, 
c. if any ut to le any tiles contrary 
"Hereto, they ſhall forfele-double vahit, and be fined. 
J:Srar, 15 EA By a hate ſtatute, vun tiles muſt be 
thirteen i Sat a half long, nine inches and a half 
| broad; and half an inch lie Sc. and the penalty for 
making faulty bricks and 7, 18 20's. for e thoufand 
ſo made. Stat. 12 Geo. 1. c. 35. See Bricks 
TIELAGE, { Aprica/turs): ls of great abcoutit in law, 
as being very profitable to the commonwealth ; and 
Samer arable land hath the preference before men- 
dows, paſtures, and all other ground whatſoever: And 
fo. careful is our law to preſerve it, that a bond or 
dondition to reſtrain zilluge, or ſowing of lands, Er. 
is 11 Rep. 53. There are divers ancient ſta- 
tutes for eneotirageinent of /illage and hufbandry, as the 
4 Hen. 50 25 Hen. 8. en 8.5 & 35 Elie. 21 Jac. 
t. 15 Car. 2. 
Tb. Where ohe kills another in fighting at 
tiling, by the King's g's hen the accident is 
without the command of the 
_ ſwords, covered with 


Able : 1 
tes, GC. willttreantior be uſed without 


Kings or by parry ing 
of lie, it wilt be felony of — 


buttons at the 

manifeſt hazkir 

2 5 C. — 1 

Is vobd' Aired bor building or other ſuch 

lik uſe, S re roy 
Sc, 1 Roll: Ar. 649. Leſſses of land may not take 
timber trees felled by the' ind; bo N their ſpecial 
property ceaſes.” + 4 Keb. SHE &c. ſtolen, is d 
| be ſevered from the ſoil ext it — S Tels, 


152. 

As' to the importation, Gr ef timber, ges the fer- 
rt ftutes of 12 Car. 2. c 19. 13 14 Car. 2 c. 71. 
21 & M. of. 2. c. 4. 6 Ge 1. . 1 

Againſt culting up, batking'ot deitroyiug of ber, 
| 1 Geo. 1. 6 Geo. 1, c. 16. 


3 4 2. c. 48. 
Oak timber, (except for ney to bb felled in "Afr, 
; May and June, 1 Jac. 1. c. 22. 
By 6 Geb. g. c. 36. Ay or who ſhall in the nig hi- 
top, cut down, break, throw down; bark, 


3 


thitd part of 3 —— being a German coin paſſing for burn; or othetwiſe ſpoil of deſtroy, or carry away, any 


t $ridan's' Tit. Hon. p. G0 


FTHRITHING; (7 — A' cburt eon ſiſting of or other tree or trees ſtanding 


threes or four hundreds. Moribm, 2 I. 99. 
| * AND THROWING OF SILK. See 
THUANUS, the ole printing thercof granted to Se: 
mutt Butkleyy 7 Gto. 2. C. | Sar x 
TUDE WEALD, (Sax. A woodward, or perſon that 
looks after the woods. 
THUMELUM, So. grow eds a thumb: "Tis mentioned in 
cap. 55. 


wy mt 2 A Saxon word, which in ſorne old 


wiiters is taken fof the cuſtom of giving en to 
the ſhenff; Ec. for Thret Nights: Not. 11 & 12 Ric. 2. 


TICK AND 7 wogh To whit duties liable on im- | ing, 


pörtaten. 4 M. & M. 
TCL, A of in China, of to potitids, 
ſixteen illings; and three pence value. Merch. Di. 
TE Are certam officers of the cuftom-bou/e, 
1 to watch or attend ſhips, till the NED 


are and they are ſo becauſe they 8 
he gw tr aint e ok ofthe 3, and 
wich the fete. 
CE; (Fr. Tiers, i. e. a thitd) Is a meaſure of wine, 
oil; Sc: containing 
tue gallons. Star. 32 HF. 8. c. 14. 


which word eis eil uſed in Nen in che 
Chart, Beet: Cant 


(Sax. Tray) A eite or inctofiits mentictiec in and 
3 


ſarrie ſenſt. 


er 
the third part of à pipe, or forty= I 


oak, beech, aſh, elm, fir, cheſnut, or aſp, timber-tree, 
for timber, or likely to 
become timber, without the conſent of the owner ; or 
ſhall, in the niglt=time, pluck up, dig up, break, ſpoil 
or deſtroy, or carry away, any root, ſhrub,” or plant, 
roots, ſhrubs; or plants, of the value of five A 
and which ſhall be growing, ſtahding, or bei * the 
1 ground, —— — ot other coed) 
| perfor! or perſons whomſcever ; ſhall be Nen 
— conſtrued to be guilty of fetony, and the ondary 
be * Thoſe: who are aſſiſting, and pur- 
chaſers, knovik oh > things to be ſtolen, ſhall be liable 
to the ſame puni ; a9 if they had ſtolen the ſame. 
By 6 Goo: . c. 48: Every perſon convicted of 
deſtroying, or carrying away any timber · tree of 
trees, or trees likely to becothe timber, without conſent 
of the owner, Sc. ſhall forfeit for the firſt offence not 
execeding 20 /. with the charges attending: and on non- 
Lye te ate to be committed for not more than 12; 
r leſs than 6 months; for the fecond offence, a fum 
| och ckceeding 30 J. and on non-payment, are to be com- 
mitted for not more than 18, nor lefs than 12 4 ie 
and for the third offence are to be tranſported for 


All bak, beech, cheſhut, willlitit; aſh; elm, 
line, ſycattiote, and hich tives, Nl be ad 
en to be timber-ttees within . the 


r, a 


act. Perſons convicted of plueking up, of tak- 
ing wy; mw root, flirab, or place tf buen 
u 


FA — 
* 
inn 


' cultivated ground, ſhall forfeit for the firſt offence, any | 
fam not exceeding 405. with the charges ; for the ſecond 
offence a ſum not exceeding. 544 with the, charges; and 
for the third offence are to be tranſported for ſeven years. 
Perſons hindering, or attempting to prevent ſeizing of- 
fenders, forfeit 10 J. to the perſon 2 them; and 
if not paid down, to be committed to labour, not 
exceeding fix months. Vide the ſtatute, and Black, Com. 
2 V. 281. 4 J. 233. %*; | | ; | 
| TIMBER FOR THE NAVY. An act for the increaſe. 
and preſervation. of timber, within the foreſt of Dean. 20. 
Car. 2. c. 3. And two thouſand acres of land in the 
new foreſt were ordained to be incloſed, for preſerving 
timber for the navy royal, by ftat. 9 & 10 M 3.6. 36. 
TIMBERLODE, A ſervice by which tenants were to 
carry timber felled from the woods to the lord's houſe. 
Thorn's Chron. PU 55 1,8] 
TIME and Place, Are to be ſet forth with certainty in 
a declaration; but time may be only a cicumſtanee 
when a thing was done, and not be made of the 
iſſue, Sc 5 Med. 286. It has been held, that an im- 
poſſible time is no dime; and where a day or dime is a 
pointed for the payment of money, and there is no fi 
the money may be due preſently. Hob. 189. 5 Rep. 22. 
If no certain ime is implied by law for the doing of any 
thing, and there is no time agreed upon by the parties, 
then the law doth allow a convenient ime to the 
for the doing thereof, i. e. as much as ſhall be adjudge 
reaſonable, without prejudice to the doer of it. 2 Lill. 
Ar. 572. In ſome Caſes;one hath time during his life 
for the performance of a thing agreed if he be not 
haſtened to do it: by requeſt of the party for whom it is 
to be done; but if in ſuch caſe he be haſtened by re- 


queſt, he is obliged to do it in convenient time, after 


ſuch requeſt made. Hill. 22 Car. 1 B. R. Time- taken 


generally, hath alſo its time And what is done in im- 00 4 | 
; Biſhop Barkw, S:iden, father Paul, and others have 
of war; in caſe of bar of an entry, or claim by fine, and obſerved, 


of peace, the law doth more countenance than in lime 


of deſcents, Sc. 1 Inft. 249. 10 Rep. 82. 4 Sbep. Abr. 
6. 32 there cannot be any fraction in a day, 
and therefore the proceedings were ſet aſide, where it 
appeared the principal ſurrendered on the day of the re- 
turn of the ſcire facias. Rep. Temp. Hardw. per Annaly. 
208. See Bond. Month, Cc. and 20 Vin. Abr. 266—279, 
TIME LIMITED, For the proſecution of actions. Vide 
Limitation. . 
TINEL LE ROY, (Fr.) the King's hall, wherein his 
fervants uſed to dine and ſup. 13 K. 2. c. 3. | 
TINEMAN, or TIENMAN, Was a petty officer in 


the foreſt, who had the nocturnal care of vert and veni-| 


ſon, and other ſervile employments. Conſtitut. Forefte Ca- 
nuti Regis, cap. 

TINET, (Tinetium) is uſed for bruſhwood and thorns, 
to make and repair hedges : In Hertfordſbire to tine a gap 
in a hedge is to fill it up with thorns, that cattle may 
not paſs through it. Chart. 21 Hen. 6. 
 TINEWALD, The parliament or annual convention of 
the people of the e of Man, of which this account is 

ven : The governor and officers of that iſland, do uſual- 
65 call the twenty-four keys being the chief commons 
t f, eſpecially once every year, viz. upon Midſummer- 
day at St. Jobn's Chapel, to the court kept there, called 
the Tinewald Court; where, upon a hill near the ſaid 


chapel, all the inhabitants of the iſland ſtand round about, 


and in the plain adjoining, and hear the laws and ordi- 
nances agreed upon in the chapel of S:. Jobn, which are 
publiſhed and declared , unto them, and at this ſolem- 
nity the lord of the iſland. fits in a chair. of ſtate with a 
royal canopy over his head, and a ſword held before him, 
attended by the ſeveral degrees of the people, who fit 
on each fide of him, &c. King Deſcript. I. of Man. 
TINKERMEN, Thoſe fiſhermen who deſtroyed the 
young fry on the river Thames, by nets and unlawful en- 
ines, till 2 by the mayor and citizens of London. 
Of which, ſee Szow's Survey of London, p. 18. 
TINPENY, A tribute fo called, uſually paid for the 
liberty of digging in tin mines, from the Sax. Tinnen, 
Stanneus, & Penig. Denar ius, according to Du Freſne-: 


But ſome writers ſay it is a cuſtomary payment to the 


FIT 


fed the money paid the ſheriff. by the ſeveral tithings g 
for that tin is only à contraction of teon, and means the 
number ten. It is mentioned in ſeveral places in the 
Monaſticon.— Non tributa, non tethingpeny, non tin- 


peny, exigat, Mon, Angl. Tom 1. p 4 ö 

TIPST Arc Officers appointed by the Marhal. of 
the King's Bench, to attend upon the judges with a kind 
of rod or af aiptiwith fixer who te into their caftody 


all pri ſoners She committed, or turned over by the 
Judges at their ders, Fc. See Baffon;” Stat. 1. 
2. 3 Sho vor. 1 M r e In 
TITHES, ( Decimæ, from the Sax. Teoſba, i e. tenth,) 
In ſome of our law books are briefly defined to be an 
eccleſtaſtica} inheritance, or property in the church, col- 
lateral to the eſtate of the lands thereof: But in others 
hey are more fully defined to be a certain part of the 


t 
fruit, or lawful increaſe of the earth, beaſts, men's la- 


bours, which in moſt places, and of moſt things, is the 
tenth part, which by the law, hath been given to the 
miniſters of the goſpel, in-;recompence of their attend- 
ing their office. 11 Co. Rep. 13. Dyer 84. 


1. Of the origin of tithes. n. 

2. Of what tithes are in general due ; and where per- 
ſonal tithes are due. Seek Rt ory. 

3. Of what predial tithes are due; and of the tithe of 
agiftment, corn, bay, and wood, '/ Om nn 

4. 97 what mixed mow are due. 9 { 

8. recovering titbhes in a ſummary; way; and 
recovering tithes —— quaters. p F 2 * 

6. Of particular things for. which. tithes are paid, and 
for which not, in alphabetical order, for the eaſt of the 


| reader, 


4 44 
; 


| 1. Of the origin of tithes. . 


bſe that neither tithes nor eccleſiaſtical benefices, 
(which are correlative in their nature) were ever heard 
of for ages in the chriſtian church, or pretended to 
be due to the chriſtian prieſthood ; and, as that biſhop af- 
fims, no mention is made of tithes in the grand codex 
of canons, ending in the year 457, which, next to 
he —2 * the —_ er book in the world; 
f t it thereby a rs, during 
churches and . were maintained by free gifts 
and oblations only. Barlow's Remains, p. 169. Sel- 
den of 3 82. See Watſon's Compleat Incumbent. p. 
{ 3» 47 6. | | ö ö 
And Mr. Selden has ſhewn us, that tithes were not 
introduced here in England, till towards the end of the 
eighth Century, i. e. about the year 785, when pariſhes 
and eccleſiaſtical benefices came to be ſettled, for, as is 
faid, tithes and eccleſiaſtical benefices being correlative, 
the one could not exiſt without the other; for when- 
ever any eccleſiaſtical perſon had any portion of tithes 
ted to him out of certain lands, this naturally con- 

ituted the benefice ; the granting of the tithes of ſuch a 
manor or pariſh, being in fact, a grant of the benefice ; 
as a grant of the benefice did imply a grant of the tithes : 
And thus the relation between patrons and incumbents 
was analogous to that of lord and tenant by the feudal 
law. Selden of Tubes, 86, Sc. 

About the year, 794, ofa, King of Mercia, (the moſt 
potent of all the Saxon Kings of his time in this iſland,) 
made a law, whereby he gave unto the church the tithes 
of all his kingdom, which the hiſtorians tell us was done 
to expiate for the death of Etbelderr, King of the EAI 
Angles, whom in the year preceding he had cauſed baſely 
to be murdered. But that tithes were before paid in 
England by way of offerings, according to the ancient 
uſage and. decrees of the church, appears from the ca- 
nons of Egbert, archbiſhop.of Tort, about the year 750. 
And from an epiſtle of Boniface, archbiſhop of Mentz, 
which he wrote to Cuthbert, archbiſhop of Canterbury a- 
bout the ſame time; and from the ſeventeenth canon 


Chalcuth, i 


111bingman from the ſeveral friburghs, as te 


ngpeny ſigni- 


land, by way of property and-inheritance, and enabled the 


all that time, both 


of the 2 council held for the whole kingdom at 
n the year 787. But this law of offa, was that . 
which firſt. gave the church a civil right in them in this 
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by the coereian of the civil power. Yet it 
ment of Offa reached no further than the kingdom of 
Mercia, over which Off reit until Etbel „about 
ſixty years after, enlarged it for the whole realm of England. | 
Prideaux on Tiibes. 166, 167. Mg Sore Food 
It is ſaid, tithes, oblations, Fc. were originally the vo- 
luntary gifts of chriſtians, and that there was not any canon 
before that of the fourth council of Lateran, Anno. Dom. 
1215. that even ſuppoſed zithes to be due of common right. 
Mil ſon par. 2. fo. 182. | 


2. Of what titbes are in general due ; and where perſonal 
tithes are due. ; | 


Tithes are due either de jure, or by cuſtom : All tithes, 
which are due de jure, ariſe from ſuch fruits of the earth 
as renew annually ; or from the profit that accrues from 
the labour of a man. Hence it follows, that ſuch tithes 
can never be part of, but muſt always be collateral to, 
oy from which they ariſe. 11 Rep. 13, 14. Pridale 
v. Napier. | * 
Nay, tithes due de jure are ſo collateral to every kind 
of land, that if a leaſe is made of the glebe belonging to 
a rectory, with all the profits and advantages thereof ; 
and there is beſides. a covenant, that the rent to be paid 
ſhall be in full ſatisfaction of every kind of exaction, 
and demand, belonging to the rectory; yet, as the glebe 
is not expreſsly diſcharged of tithes, the leſſee ſhall be li- 
able to the payment thereof. 11 Rep. 13, 14. Pridale v. 
apier. 5 Roll. Abr. 655. pl. 1. Cro. Eliz. 162, 261. 
0. Car. 362. : 
No tithe is de jure of the produce of a mine or of a 
uarry ; becauſe this is not a fruit of the earth renewing 
annually ; but is the ſubſtance of the earth, and has per- 
haps been fo for a great number of years. F. N. B. 85 
Bro. Diſm. pl. 18. 2 Inſt. 651. 1 Koll. Abr, 637. Cro. 
Eliz. 277. 2285 ef) ER. 
No tithe is due de jure of any thing (generally) 


' which is part of the ſoil, and does not renew annually; | 


| but may by cuſtom. Vide 2 Vern. 46. 1 Roll. Abr. 637. 
12 — 2 Mad. 77. 1 Mod. 38. 1 Noll. Abr. 642. S. 
| «7s . : , 
No tithes are due de jure of houſes; for tithes are only 
due de jure of ſuch things as renew. from year to year. 
11 Rep. 16. Graum's caſe, But houſes in London are, 
by decree, which was confirmed by an act of parliament, 
made liable to the payment of tithes. 2 ff. 659. 37 
H. 8. c. 2. And before this decree, houſes in London 
were by cuſtom liable to pay tithes ; the quantum to be 
paid being thereby only ſettled, as to ſuch houſes. for 
which there was no cuſtomary payment. 2 nfl. 659. 
Hard. 116. | Gilb. Eg. Rep. 193, 194. There is likewiſe 
in moſt ancient cities, and boroughs, a cuſtom to pay 
tithes for houſes; without which there would be no main- 


tenance in many pariſhes for clergy. 11 Rep. 16. Graun! 
caſe.  Bunb. 102. 7 | 
It was held by three barons of the E uer, Pricr, 


Montague, and Page, cuntrary to the opinion of Bury Chief 
Baron, that two tithes may be due of the ſame thing, one 
dt jure, the other by cuſtom. || Hun. 43. Earl of Scarbo- 
rough v. Hunter. 5 er + b | 
Tithes are of three kinds, perſanal, predial and mix. 
Such tithes as ariſe from the profit of the perſonal labour 
of a man, in the exerciſe of anꝝ art, trade or employment, 
are called per ſana / tithes. 2 inft.. 649. | 
By the ſtat. 2 & 3: Ed. 6. c. 1g. par. 3. Common 
day labourers are exempted from the payment of perſonal 
| 2 No nal tithes are due from ſervan 
- huſbandry ; for by their labour the tithes of many other 


things are increaſed. 1 Roll. Abr. 646. pl. 1. It is no- 


ſettled; by a decree of the houſe of Lords, upon an 


A from a decree of the court of Exchequer, that 
only perſonal tithes are due from the occupier: of a corn 
mill. 1 Eg. Cal. Abr. 366. Neut. v. Chamberlain, 2 Mill. 
Ken. 463. a | e 

The ſtat. 9 Ed. 2. ſtat. 1. c. 505 (as to gpengices of 
milla, ing tithes,) provides, that new mills 
"hall — to the payment of tithes? But, as nothing 
therein is ſaid concerning antient mills there can be 


no doubt, that ſuch antient mills as before the mak- |. 


, 


2 
of" 
* 


perſonal labour. 1 Noll. Abr. 656. 1. pl. 2. Vid 


ts in no tithe for their 


ing of this ſtatute were liable to pay tithes, continued 
er to be liable. 12 Mod. 243. Hart. v. Hale. 3 
2 0 eds 22 

No perſonal tithe is due of the profit which a man re- 

ceives without perſonal labour, or of the profit which one 

man receives from the labour of another. 1 Roll. Ar. 656. 

pl. 1. pl. 2; 2 Inft. 621, 649:” If a man lets a ſhip 10 a 

fiſherman, no perſonal tithe is due of the money received 

for the uſe of ſuch ſhip; becauſe this is a profit without 


| | | Vide x Noll. 
Abr. 656. n. pl. 3. 2 Bulft, 141. 


;. Of what predial tithes are Aur j and of the tithe of 
ll Lu , 1 and wood, * 7 * 


Such tithes, as ariſe immediately from the fruits of the 
earth, as from corn, hay, hemp, hops; and all kinds of 
fruits, ſeeds and herbs, are called predial tithes. 2 Inf. 
649. They are ſo called, becauſe they ariſe immediately 
from the fruits of the farm, or earth. 2 1»ff. 647. By the 
eccleſiaſtical law many things are liable to the payment of 


predial tithes, which by the Common law are not ſo. 2 luft. 
621. 4 Mod. 344. 8 8 | 
The defign a this head, is to ſhew what things are 
liable by the Common law to pay predial tithes. 5 
In doing this, it will appear, that ſome things, which are 
in the general exempted therefrom, become by cuſtom li- 
able to the payment of predial tithes. 1 Roll. Abr. 63. E. 
pl. 2. 1 Roll. Abr. 642. S. pl. J. pl. 8; , 1 
It will alſo appear, that divers things, which are in 
the general liable thereto, are under particular circum- 
ſtances exempted from the payment of ſuch tithes. 1 Rall. 
Abr. 645. pl. 11. Cro. Elia. 475. Freem, 3235. 12 Med. 
235. | | | | 
Ba wherever any fraud is uſed, to bring a thing under 
thoſe eircumſtances, by reaſon of which it would, if it 


had come fairly under them, have been exempted from 


the payment of predial tithes, it is by fuch fraud ren- 
dered liable thereto. Cro. Elix. 475. Freem. 338. 

As it would be tedious, to enumerate all the things 
which are liable to predial tithes, only thoſe ſhall be men- 
tioned, concerning the tithes of which ſome queſtion has 
ariſen ; but, from ſuch as will be mentioned, it may be 
Fay collected of what other things predial tithes are 

ue. "i 
Agiſment. Agiſting, in the ſtrict ſenſe of the word, 
means the depaſturing of a beaſt the property of a ſtrang- 
er: But this word is conſtantly uſed, in the books, 
depaſturing the beaſt of an occupier of land, as well as 
that of a ſtranger. 5 New Abr. 53. An occupier of 
land is not liable to pay tithe for the paſture of horſes, or 
other beaſts, which are uſed in huſbandry in the pariſh, 
in which they are depaſtured : Becauſe the tithe of corn 
is by their labour increaſed. 1 Roll. abr. 646. pl. 2. pl. 
3. Pl. 6. pl. J. Oo. Elz. 446. Ld. Raym. 130. - But 
if horſes or other beaſts are uſed in huſbandry out of the 
pariſh, in which they are depaſtured, an agiſtment githe 
is due for them. 7 Mad. 114. Harrow's eaſe. Ld. 
Ram, 130. r 

It ſeems to be the better opinion, that no tithe is due 
for the paſture of a ſaddle horſe, which an; occupier of 
land keeps, for himſelf or ſervants to ride upon. 1 Roll. 
Ar. 642. pl. 4. C, Jac. 430. Bulft. 171. Huub. 3. 
N o tithe is due for the paſture of milk cattle, which are 
mülked in the pariſh, in which they are depaſtured; be- 
cauſe tithe is paid of the milk of ſuch cattle. 1 Roll. Abr. 


646. pl. 2. Ld. Raym. 130. Cro. Elia. 


Milch cattle, which are reſerved for calving, ſhall pay 
paſture whilſt they are dry: But, if 
they are, afterwards ſold, or milked in another pariſh, an 
agiſtment is due for the time they were dry. Heil. 100. 
Ld. Rm. 130. No tithe is due, from an occupier, of 
land; for the paſture of young cattle, reared to be uſed in 
/ huſbandry, or for the pail. CY, Flix. 476. Sheringh. v. 
Hltetwood. But, if ſuch young beaſts are ſold, before they 
come to ſuch perfection as to be fit for huſbandry, or. before 
oy give milk, an agiſtment tithe muſt be paid for them. 
Heli. 86, \Woumerſton's cle. ]] 

An occupier of land is liable to an agiſtment tithe, for 


all ſuch estkle as he Keeps for ſale. Cro, Elis. 446, 46. 
7 10 8 1 28 1 Fenk. 


1 * 
1 


SN -Þ | | 

Jenk. 28. pl. 6. Cro. Car. 237. Show. P. C. 192. Vide Cre. 
Fac. 430. 1 Roll. Abr. 647. pl. 14. | 

But if any cattle, which have neither been uſed in 
huſbandry, nor for the pail, are, after being kept ſome 
time, killed, to be ſpent in the family of the occupier of 
the land on which they were depaſtured, no tithe is due 
for their paſture. Jenk. 281. pl. 6. Cro. Eliz. 446, 476. 
Cro. Car. 257. It is in general true, that an agiſtment 
tithe is due, for depaſturing any ſort of cattle the property 


af a ſtranger. Cro. Eliz, 216, Cro. Fac. 276. Bund. 1. 


 Freem. 329. No tithe is 


n Equity2g1. Bunb. 3 | 


170. 


ue for the cattle, either of a 
ranger or an occupier, which are depaſtured in grounds, 
that have in the ſame year paid tithe of hay. Bunb, 10, 79. 


Pepb. 142. 2 Roll. Rep. 191. | 


* 


No agiſtment tithe is due for ſuch beaſts, either of a 


ſtranger or an occupier, as are depaſtured on the head 
lands of . fields: Provided that theſe are not wid- 


er than is ſufficient to turn the plough and horſes upon. 
1 Roll. Abr. 646. pl. 19. No 8 * due for ſuch 8 * 
as are depaſtured upon land, that has the ſame year pai 

tithes of corn. Bro. Dijm. 18. 1 Mad. 216. If land, 


which has paid tithe of corn in one year, is left unſown 
the next year, no agiſtment is due for ſuch land; becauſe, | 38 
by this lying freſh, the tithe of the next w_ of corn is 


increaſed. 1 Roll. Abr. 642. pl. 9. But if land, which 


has paid tithe of corn, is ſuffered to lie fallow longer 


than by the courſe of husbandry is uſual, an , 
tithe is due for the beaſts depaſtured upon ſuch land. Shep. 
Abr. 1008. » | | 

As the queſtion, whether an agiſtment tithe is due for 
ſheep, does not ſeem to be quite ſettled, it will not be amiſs 
to refer to the principal caſes, in which this has been agi- 
tated, which are, 1 Roll. Rep. 63. pl. 7. Maſcal v. Price, 
Mich. 12 Jac. 1. 1 Roll. Abr. 642. pl. 8. Popb. 1 77 Cro. 
Car. 20%. 1 Roll. Abr. 647. pl. 13. Bunb. go. Gilb. Rep. 


8 | 
Agiſtment tithe, is a frnal tithe, Wilſon, par. 1. fo. 
Corn. It is laid down in ſome books, that no tithe is 


due of the rakings of corn involuntarily ſcattered. 1 Rell. ] _ 


Abr. 645. pl. 11. Cro. Eliz. 218. Freem. 335. Moor 


278. But, if more of any fort of corn is fraudulently | 


ſcattered, than, if proper care had been taken, would 
have been ſcattered, tithe is due of the rakings of ſuch 


corn. Cro. Eliz. 415. Freem. 335. And it has been 


faid by Holt, Chief Juſtice, that tithe is dueof the rakings 
of all corn, except ſuch as is bound up in ſheaves. 12 


Mod. 228. No tithes are due of the ſtubbles left in corn 


fields, mowing or reaping the corn. 2 luft. 261. 1 


' Roll. Abr. 640. pl. 14. 


Hay, Tithe of hay is to be paid, although beaſts of 


the plough or pail, or ſheep are to be foddered with ſuch 
hay. Cro. Fac. 41, Webb v. Warner. 1 Roll. Abr. 650. | 


pl. 12. 12 Mod. 495. But no tithe is due of hay grown 


upon the headlands of ploughed grounds, provided that 


I. 
a, e 


. and horſes upon. 
id di 


aftermowth hay; becauſe tithe can 
the ſame year from the ſame land. F. N. B. 53. Bro. 
Din. pl. 16. 2 Inf. 262. 11 Rep. 16. Cro. Jac. 42. 


ſuch headlands are not wider then is ſufficient to turn the 
1 Roll. Abr. 646. pl. 19. It is 

h in one old caſe, that if a man cuts down graſs, 
and, while it is in the ſwathes, carries it away and gives 


it to his plough cattle, not having ſufficient ſuſtenance for 
- them — of. 
645. Crawley v. Wells, Mich. ꝙ Car. 1. And in a mo- 


iſe, no tithe is due thereof. 1 Roll. Ar. 


dern eaſe, the court of Exchequer ſeemed to be of opinion, 
that no tithe is due of vetches or clover, cut green, and 
N to cattle in husbandry. Bunb. 279. Hayes v. Douſe, 
il. 3 Geo. 2. But in another caſe, ſome years before 
this laſt caſe, it was held, that the right to tithe of hay 
accrues upon mowing the graſs, and that the ſubſequent 
application of this, while it is in graſs, or when it is made 
into hay, ſhall not, although beaſts of the plough or 1 
are fed with it, take away this right. 12 Med. 498. And 


the doctrine of this laſt caſe coincides with that of an old 


caſe ; in which it was held, that tares cut green, and 'given 


_ to beaſts of the plough, may by ſpecial cuſtom be exempt- | 94 


ed from the payment of tithes ; from whence it follows, 
that ſuch tares are not exempted de jure. 12 440d. 498. 


- Selby v. Bank; Paſeb. 13 W. 3. 


It is laid down in ſome books, that no tithe is due of 
only be due once in 


Co. Eliz. 1. 
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Ld, Raym. 243. But it is held in other books, that tithe 
is due of aftermowth hay. 1 Roll: Abr. 64. pl. 11. Cro. 


Eliz. 660. Crv. Fac. 116. Cro. Car. 403. 12 Mod. 498. 
Bunb. 10. And the principle, upon which the doctrine 
that no tithe is due of aftermowth hay is founded, is de- 
nied in ſome modern caſes. - | tat 
In ſome of theſe it is laid down, that tithes ſhall be 
paid of divers crops grown upon the ſame land in the ſame 
year. Bunb. 19. Benſon v. Watkins, Hil. 3. Geb. 1. Bunb. 
314. Swanſon v. Digby, Hil. 5. Geo. 2. © 1 
In others it is held, wherever there is in the ſame year a 
new increaſe from the ſame thing, tithe is due. Bunb. g. 
Baker v. Sweet, Mich. 8. Geb. 1. Gilb. Rep. in Eg. 231. 
Coleman v. Baker, Paſch. 12 Geo. 1. ; : 
Mood. Tithe of wood is not due of common right, be- 
cauſe wood does not renew annually : But it was, in very 
antient times, paid in many places by cuſtum. 2 Inf. 642. 
12 Mod. 111. Salk. 656. Comb. 404. Bunb. 61. 
A conſtitution was made, in the ſeventeeth year of 
the reign of Edward the Third, by Jobn Stratford, arch- 
biſhop of Canterbury, that tithes ſhall. be paid; within 
this province, of Alva cedua. 2 Inft. 642. Palm. 37, 
| Several petitions having been preſented to the King, 
complaining of the clergy for taking tithe of groſs woad 
and underwood, by virtue of this conſtitution ; at length, a 
ſtatute was made in theſe words: At the complaint of 
the Great men and Commoners, ſhewing by their petition, 
that when they ſell their groſs wood, of the age of 20 or 
40 years, and of a greater age, to merchants, to their own 
profit, and to the aid of the King in his wars, the parſons 
and vicars of Holy church do implead and trouble the ſaid 
merchants, in court chriſtian, for the tithe of the ſaid 
wood, under the denomination of va cedua, by the rea- 
ſon of which they cannot ſell their wood for the real value, 
to the great of themſelves and the realm; it is or- 
dained and eſtabliſhed, that a prohibition in this caſe ſhall 
be granted, and upon the ſame an attachment, as it hath 
4 2 45 9 2. 5 3. eee 
rom the petitions and anſwers, this ſta and 
from books of the beſt authority, it appears arg that 
no tithe of groſs wood was due de jure at the Common 
law ; and that the demand thereof as ſuch by virtue of the 
conſtitution made by the archbiſhop, was an encroachment. 
2 Inſt. 642. :45 Ed. 3. c. 3. Plowd. 470. Bro. Parocb. 
M$. e * | 
After the making of this ſtatute, itions were- 
conſtantly granted to ſuits inſtituted in ſpiritual courts for 
tithes of groſs wood. But two queſtions often aroſe, What 
is groſs wood ? And of what age groſs wood muſt be be- 
fore it is exempted from the payment of tithe? 2 nf. 
643, 644, 64.5. * 11 | | en 
For the putting an end to theſe, it hath been long ſet- 
tled, that = groſs wood is not meant ſmall wood, nor 
large wood, but ſuch wood as is generally, or by the 
cuſtom of a particular-part of the country, uſed as tim- 
ber; and that all ſuch. wood, if of the age of 20 years, 
is exempt from the payment of tithe. 2 Inſt. 642, 643. 
12: Mad 524. Bunb. 127. Oaks, aſhes, 
and elnis, being univer uſed as timber, it has been 
always held, has ſuch trees, if of the age of 20 years, 
are groſs wood. 2 Inft. It. hath been held, upon 
great deliberation, notwithſtanding what is laid down to 
the contrary in Plowd.: 470. that a horn-beam tree, if of 
the age of 20 years, is groſs wood; becauſe this is uſed in 


building and repairing. 2 1/4. 643. It has for the ſame 


reaſon been. held, that an aſpen tree, of the age of 20 years, 


is 2 Did. Wy | 
I are not, in t due of beech, birch, 
hazel, willow, fallow, „ maple, or white-thorn 
trees, or of any fruit trees, of whatſoever age they are: 
Becauſe theſe are not timber. Plowd. 470. Go. Eliz. 477. 
r Cro. Fac. 190. 1 Roll. Abr. 640. pl: 5. pl. 6. Brownl. 
But if the wood of any of theſe trees is uſed in a 
rticular part of the country, where timber is ſcarce, in 
building and repairing, no tithe is due of ſuch wood, if 
of the age of 20 years, in that part of the country. Hob. 
219. Brownl. 94. It is laid down-in ſeveral old books, 
that, if a timber tree, after it is of the age of 20 years, 


| decays ſo as to be unfit to be uſed in buil worn 
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due of the wood of this tree ; -becauſe it was orb piivi- 
leged. 11 Rep. 48. Cro. Eliz. 477. Cro; Fac. 100, 


1 Rell. Abr. 640. pl. 2. be 
But the contrary is laid down in ſome other books. 
In two of theſe it is laid down, that, if the wood of 

A 

ſhall pay tithe, altho' it ſtand till it be 40 years of age. 

Sid. 300. 1 Lev. 189. And in another it is laid down, 

that, if the wood of a timber - tree is old for firing, it is, 

altho* the tree was of the age of 20 years, liable to pay 
tithe. - Bunb. 99. Greenaway v. The Earl of Kent. The 
reporter of this laſt caſe mentions four others, in which 
the ſame had been held; and ſays, that it was in one 
them laid down, that the wood of timber-trees is only 
exempted from the payment of tithe, on the account of 
its being uſed in building. Buck/e v. Yanacre, 

. The doctrine, however, of the old books is confirmed 

a very late caſe in the court of Chancery. A bill be- 
brought for tithe of the loppings of timber trees, 

ch had been fold for firing, it was inſiſted that this 

wood, which would otherwiſe have been exempted from 
the payment of tithes, was liable thereto, becauſe it was 
ſold to be uſed for firing; and the caſes juſt now cited 
were relied upon : But the bill was diſmiſſed ; and by 

Hardwicke Chancellor, in the caſe in 1 Lev. 189. and 

Sid. 300. the wood in queſtion was coppice wood, which 

had been uſually felled for firing ; and ſuch wood, of 

whatever age it is, is always titheable. The caſe of 

Greenaway and the Earl of Kent, is quite a fingular 

one, and is not law; for in the caſe of Bikye and Huxley, 

Hill. 11 Ges. 1. it was agreed, that no tithe is due of the 

wood of a timber tree, which has been once privi 


— 
whi 


from the payment of tithe, altho ſuch wood is ſold to be | d 


2 for firing. MS. Rep. Walton v. Tryon, Mich. 25 
eb. 2. 

It is laid down in divers books, that, if a timber- tree 
of the age of 20 years is lopped, no. tithe ſhall be paid 
of the loppings altho' are not of 20 years growth, 
for that the tree, which is privileged, ſhall privilege the 
loppings. Bro. Diſm. pl.'14. 11 Rep. 4. Cro, Eliz. 4. 

413 175.. 1 Roll. Abr. 640. pl. 3. Wt the doctrine 
laid down in one old book, is, that ſuch loppings of a 
timber- tree, as are of the age of 20 years, ſhall be ex- 
empted from the payment of tithe; and it is added as a 
reaſon, that branches of that age may be uſeful in build- 


ing. Pi 
ever, is the better opinion. | 

In the caſe juſt now cited, it , that the lop- 

ings of the trees, for the tithe of which the bill was 
— were not of 20, years growth: But it alſo ap- 

„that the trees were of the age of 20 years, before 
they had ever been lopped. It was held by Hardwicke, 
Chancellor, that no tithe was due of theſe loppings 
for that, if a tree is once proved from paying tithe, 
the privilege extends to all futnre oppings, of whatſoever | 
age they are. MS. Rep. Walton v. Tryon. 

It has been ſaid, that, altho a tfee has been once Jop- | 
ped before it was of the of 20 years, the future lop- 
pings of ſuch tree, provided theſe are of twenty years 
growth, are not titheable. 1 Roll. Abr. 640. pl. 1. But 
in the caſe already cited, it was laid down by Hardwicke 
Chancellor, that wherever a tree has been lopped be- 
fore it was of the age of 20 years, all future lopping, al- 
tho ever ſo old, are liable to pay tithe. MS. Rep. Walton 
v. Thon. It hath been laid down, that if a tree, which was 
once privileged from paying tithe, is felled, the germins 
that Fe the root of ſuch tree, are alfo privileged. 
11 Rep. 48. Lifford's caſe. But, in the caſe already cited, 
it was ſaid by Hardwicke Chancellor, that all germins, 
which ſpring from the roots of trees that have been felled, 
are titheable. MS. Rep. Walton v. Tryon, | 

The wood of a coppice, which has uſually been felled 
for firing, is liable to pay tithe, altho the ſame is of the 
age of 40 years. 1 Lev. 189. Sid. 300. And in the 
caſe ſo often cited, it was ſaid by Hardwicke Chancellor, 
if when the wood of coppice is felled, ſome trees grow- 


ing therein, which are of the age of 20 years, nd have 
never been lopped, are lopped, and theſe loppings are 
promiſcuouſly nd up in faggots with coppice | 


* 


N 


coppice has been uſually felled for firing, ſuch wood | 


owd. 470. Soby'v. Molins. The former, how- | 


folly in mixing 


eccleſia 


| 


9 
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w6od, tithe muſt be paid of the whole : becauſe it would 
be very difficult, to ſeparate the titheable wood from that 
which is not ſo; and the owner ought to ſuffer for his 
them. MS. Rep. Walton v. Tryon. | 


IS Of what mixed tithes are due. | 


Such tithes as ariſe from beaſts or fowls, which are fed 
with the fruits of the earth, are called mixed tithes. 2 
Al. 649. 1 Roll, Abr. 635. Many things are by the 
ical law liable to pay ſuch tithes, which by the 
Common law are hot. 2 ff. 62 1. 4 Mod: 344. 

The deſign under this head is to ſhew; of what mixed 
tithes are due by the Common law: WIS 

In doing this it will appear, that ſome things, which 
are in the g exempted therefrom, become by cuſ- 
tom liable to the payment of mixed tithes. 1 Roll. Abr. 
635. c. pl. 3. 636: pl. 7. Cro. Car: 339: 1 Ventr. 5. 
It will alſo appear, that divers things, which are in the 
general liable thereto, are under particular circumſtances 
exempted from the payment of mixed tithes: Roll. 
Abr. 645. pl. 14. pl. 16. But, wherever any fraud is 
uſed, to bring a thing under theſe circumſtances, by rea- 
ſon of which, if it had corne fairly under them, it would 
have been exempted from the payment of a mixed tithe; 
it is by ſuch fraud rendered liable thereto, 1 Noll. Abr. 
645. pl. 15, 646. pl. 17. W's 2 3 b 

As it would be tedious, to enumerate all the things, 
which are liable to pay mixed tithes, only thoſe ſhall be 
mentioned concerning. the tithe of which fome queſtion 
has ariſen : But; from ſuch as will be mentioned, it may 


be eaſily collected, of what other things mixed tithes are 
ue. | 11 45 
Tythes are in the general due of the young of all beaſts, 


except ſuch as are feræ nature, But none are due of 
young hounds, apes, or the like, becauſe ſuch beaſts are 
kept only for pleaſure; Bro: Diſm. pl. 20. No tithe 
is due of the young of deer; for theſe are fere nature. 
2 Infl. 651. And for the fame reaſon none is due, but 

'C of young conies. 1 Roll. Abr. 635. C. pl. 3. 
Cro Car. 339. 1 Ventr. 5. | Wy 

The. young of all birds: and fowls, except ſuch as are 
er naluræ, are in the general liable to pay tithes ; un- 
els the eggs of ſuch birds or fowls have before paid 
tithes. 1 Koll. Abr. 642; pl. 6. 2 Wil. Rep. 463. 
But no tithes are due either of the eggs or young of any 
birds or fowls, which are kept only for pleaſures Bro. 
Dim. pl. 20. No tithes are due of the eggs of young of 
partridges or pheaſants, becauſe theſe / are feræ "nature. 
Moor 599. 2 Will. Rep. 463. If a man keeps pheaſants 
in an incloſed wood, whoſe wings are clipped, and from 
their hatches and brings up young ones, no tithe 
is due of theſe young pheaſants, although none was paid 
for their eggs: Becauſe the old ones are_not reclaimed, 
and would go out of the incloſure, if_their wings were 
not clipped. 1 Roll. Abr. 636. pl. 5. 

It was heretofore held, that neither the eggs nor young 
of turkies are tithable ; turkies being fer nature. Moor 
599. Hughes v. Price. But it has been held in a mo- 
dern caſe, that, as turkies are now as-tame as hens or 
other poultry, tithe is due of their eggs or young. 2 
Wl. Rep. 463. Cbarleton v. Brightwell. No tithe is 
due of ſuch young pigeons as are ſpent in the houſe or 
the perſon who; breeds them. 1 Roll. Abr. 644. Z. pl. 
4. N. 6. 1 Ventr. S. 12 Mad. 7. 12 Mod. 47. But 
if any young debe are ſold, tithe is due to them. 
1 Koll. Abr. 644. .. 5, Dl. 5. bo ; 

If a man pays tithe of young lambs at mark's-tide, 
and at midſummer aſſiaes ſhears: the other nine parts of 
the lambs, tithe is due of the wool; For although there is 
but two months between the time of paying tithe lambs, 
which were not ſhorn, and the ſhearingof the reſidue, 
there is in this caſe a new increaſe. | 1 Noll. Abr. 642. 
K. pl. 3. Bunb. 90. If 'a man ſhears his ſheep about 
their necks at Micbaelmas time, to re their fleeces 
from the brambles, no tithe is due of this wool : For it 


appears, that this, which is done before their wool is 


much grown, can never be ſor the ſake of the wool. 
1 Roll. Abr. 645. Pl. 16. If a man, after their wool is 
| | well 


T 


© We 
1 


2 1 


them from vermin, no ti 
Ar. 645. 1. 14. LR Wt 9 00 rl 

If a man, a hitle before ſhearing time, cuts dirty locks | 
of wool from his ſheep to preſerve t from vermin, 
no tithe is due of ſuch wool. 1 Rat. Ar. 646. pl. 17). 
But in either of theſe caſes, if more wool than ought 
to have been cut off is fraudulently cut off, tithe muſt 
be paid of the wool. 1 Roll. Abr. 645. pd. 15. 646. N. 
17. Tithe is due of the wool of ſuch ſheep: as are killed 
to be ſpent in the houſe. 1 Roll. Abr. 646. pl. 18. Dent. 
v. Savin, Paſch. 14. Car. Cont. Litt. Rep. 31. Civil v. 


Fiſh taken in a pond, or in any incloſed river, are 

| liable to pay tithe. 1 Roll. Abr. 636. P. 4. A. 6. 
pl. 5. But no tithe is due, except by , of fiſh taken 
in the ſea, or in any open river, although they are taken 
by a perſon who has a ſeveral fiſhery; becauſe ſuch fiſn 
are feræ nature. E thy » 1 Roll. Abr. 636. pl. 4. 
pl. 6. pl. 7. Cro. Car. 332. 1 Lev. 179. Sid. 278. 
Honey and bees-wax-are both tithable. Fiuzb. N. B. 51. 
1 Roll. Abr. 635. C. pl. 1. Cro. Car. 559. But, where 
the tithe of their honey and wax has been paid, no tithe 
is due of the bees. Cre Car. 404. Anon. No tithe is 
due of the milk ſpent in the houſe of a farmer; provided 
ſuch houſe ſtands in that pariſh in which the cows are 
milked, L. Raym. 129. Scoles v. Lowtber. 


is due of the Wool. 1 Rall. 


5. Of recovering ſmall tithes in a ſummary way; and of 
recovering tithes due from quakers. | | 


By they & 8 V. 3. cap. 6. /. 1. It is, for the more 
eaſy recovery of ſmall tithes, where the ſame do not 
amount to above the y value of forty ſhillings, from 
any one perſon, enacted, * That if any perſon ſhall fail 
in payment for twenty days after demand, the parſon 
may make complaint in writing to two juſtices of 
© the peace, neither being patron, nor intereſted, who 
* after ſummoning the. party, are to hear and determine 
the complaint, give. a reaſonable allowance for the 
5 . an _— not Cn _ 8 
| perſon complained inſt inſiſts on any pre- 
ſcription, — 209% ij modus decrmandi, or other title, 
delivers the ſame in writing to the juſtices, and gives to 
the party complaining ſufficient ſecurity to pay coſts at 
law, if the title is not allowed, the juſtices not to give 
_— on. juſtices _ power any ge oy 
exceeding ten ſhilli to the party proſecuted, if they 
find the — falſe and vexatious. The act not 4 
extend to tithes within the city of London, or in any 
other place, where the ſame are ſettled by any act of 
parliament, An appeal is given to the ſeffions, and no 
proceedings, or judgments, had by virtue of this act, to 
be removed, or ſuperſeded, by any writ of certiorari, or 
other writ w 
be in queſtion. | 
By the 7 & 8 . g. c. 34. par. 4. Where any qua- 
ker ſhall refuſe to pay, or compound, for his or 
ſmall tithes, it ſhall be lawful for the two next juſtices of 
the peace of the ſame county, other than ſuch juſtice of 
the peace as is patron of the church, or chapel, to which 
the tithes belong, or any ways intereſted, upon the com- 
plaint, to convene before them ſuch; quaker, and to ex- 
amine upon oath the truth of the c int, and to aſcer- 
tain what is due from fuch quaker, and by order under 
their hands and ſeals to direct the payment thereof, ſo 
as the ſum ordered do not-exceed ten pounds; and upon 
refuſal of the -quaker to pay, to levy the money. Any 


perſon aggrieved, may appeal to the next general quarter- 


ſeſſions. i 
No proceedings, or judgment, had by virtue of this act, 
ſhall be removed or ſuperſeded by any writ of certiorart, 
or other writ out of his majeſty's courts at #eſtminſter, 
or any other court whatſoever, unleſs the title to ſuch 
tithes ſhall be in queſtion. 7 n 


haffoever, unleſs the title of ſuch tithes ſhall | ty 


T1T 


parſon, vicar, curate, farmer or proprietor of ſuch tithes, 


to preſerve | -' And ſuch juſtices of the peace, upon complaint of any 
| or other perſon who ought to 


ve, receive or collect, 
any ſuch tithes or dues, may proceed in a ſimilar manner 
as directed by the former act,, touching quakers. 'Vide 
the Statutes. 33 | 


6: Of particular things for which tithes are paid, and 
for which not, in alphabetical order, for the eafe of the 
reader. 2 18 * g 
The particalar things for which 1utben are paid, and for 
which not, according to our law, are the following, 
4% Ewa 


* 


Acorns, as the increaſe, are liable to the pay- 
ment of e Mgr 1 where they are 8 
ſold, and reduced to a certain profit; not when they dro 
and the eat them. 2 Inf. 643. Hetl. 24. After-math, 
or after-paſture'pays no tithes, except by cuſtom , being 
remains of what was before /1/b-'d. 2 Inſt. 652. 2 
Danv, Abr. 589. Tit. Diſmes, | Agiſtment of cattle upon 
paſture-land, which hath paid no other i-hes that year, 
pays tithe for the cattle; and if a man breeds or buys 

rren unprofitable cattle and ſells them, he ſhall pay for 
the agiſtmem , but if he depaſtures his land with his 
own ſaddle-horſes, he ſhall pay no /ithes, If ground is 
eat up with unprofitable cattle of a man's own, or others, 
a tenth part of the yearly value of the rent of the land, 
i. e. the ſum of 25. per pound, is payable by the owner 
of the land, or his tenant; though the twentieth -part 
is uſually accepted. 1 Roll. Abr. 646. Hard. 184. A der 


years growth, not being timber. Af is timber, and there- 
fore, if theſe trees are above twenty years growth, they 
are iube free. Aſp or aſpin trees are exempted, if beyond 
that growth, in places where they are uſed for timber. 
2 Cro. 199. 2 Infl. 403. 

Bark of trees is not tilbeable, if the trees whereon pro- 
duced were timber. 11 Rep. 49. Barren land, which 


barren, and manurable without ſome extraordi 

charge, in reſpect of ſuch charge, and for the advance- 
ment of huſbandry, ſuch land being converted to tillage, 
ſhall for the firſt ſeven years after the improvement, be 
diſcharged from litbes, by the act 2 & 3 £9. 6. cap. 13. 
But the barren land during the ſeven years of improve- 
ment, ſhall pay ſuch ſmall i#hes as have been accuſtom- 
ably paid before; and afterwards to pay the full the ac- 
cording to the improvement : And if land is over-run 
with buſhes, or become unprofitable by bad huſbandry, it 
cannot properly be called barren land ; for if it be grub- 
bed, or ploughed and ſowed, it immediately pays bes. 2 
Inſt. 656. Cro. Eliz. 475. Beech trees, where timber is 
ſcarce, and theſe trees are uſed for building, if above twer- 
years growth: to be timber, are privileged from titbes, 
by the ſtat. 45 Ed. 3. c. 3. though this tree is not naturally 
timber, for it is neceſſity makes it ſo. 2 Danv. Abr. 589. 
Bees are titheable for their honey and wax, by the tenth 
meaſure, and tenth pound: It has been a queſtion whe- 
ther the tenth ſwarm can be demanded for 1thes of bees, 
becauſe bees are feræ natur; but when the bees are ga- 
thered into the hives, they are then under cuſtody, and may 
pay 14be by the hive or ſwarm; but the liche is generally 
paid in the tenth part of the honey or wax. 1 Noll. Avr. 
651. 3 Co. 404, 559. Birch wood is 1heable, though 
of above twenty years growth. 2 /nft. 643. Bricks pay 
not 4itbes, for they are made of of the freehold, and 
are of the ſubſtance of the earth, not an annual increaſe. 
1 Cro. 1. Broom ſhall pay tithe; but jt may be diſcharged 
by cuſtom, if burnt in the owner's houſe, or kept for huſ- 
bandry. 2 Danv. Abr. 599. 5 
Calves are litbeable, and the tenth calf is due to the 


fore; but if in one year a perſon! hath not the num- 
ber of ten calves, the parſon is not intitled to /r#bcs in 


By the 1-Geo. 1. ft. 2. cap. 6. par. 2. The like re- kind for that year, without a ſpecial cuſtom for it, 
medy is given ſor the recovery of all tithes and all other 
eocleſiaſtical dues ſtom quakers, as by the ) & 8 V. 3. 
cap. 34, is given Laxitithes 


ws 


to the value of ten pounds. 


" 


though he may take it the next year, throwing both 
years together; and it is a good cuſtom to pay one calf in 
even, where there hath been no more in one year; and where 


= 
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trees pay ſiubes, notwithſtanding they are above twenty 


is ſo of its own nature, pays no titbe; where land is 


| pr when weaned, and he is not obliged to take it 


a man 


& * 


+ 1 
4 Y . 


. } 
a man ſells a calf to pay the tenth of the value, or for 


648. Raym. 217. Cattle (old pay tithe, but not. cattle 
kept-for the plough or, pail, which ſhall, pay no 4ithefor 
their paſture, by reaſon t | 

labour of plough cattle in tilling the ground, by the rabe | 
of corn, and 2:the milk fot thoſe kept for the pail z, yer; if 
ſuch cattle bought-are ſold. before.uled, or if being paſt their 
labour, the cows are barren, and afterwards fatted in order 
to ſell, 1ithes ſhall be paid for them; though if the owner 
kill and ſpend the cattle in his on houſe, no ſitbe is due 
for them, being for his proviſion-to ſupport 2 his la- 
bout about other affairs, for Weh the parſon hath, bel. 
Cattle feeding on large commons, Where the bounds of the 
pariſh, are not certain known, ſhall pay, litbes to the par- 
ſon, of the pariſh where the owner, lives ;; and if fed in 
ſeveral. pariſhes, and they continue above a month in each 
pariſh,” tiubes ſhall be paid S proportionahly, 
1 Koll., Abr, 635, 646,647. Hardr. 35. Chalk and 
chalk- pits are not it h ale; nor is clay or coal, as they 

are part of the freehold, and not annual, to pay tiles. ; 
lnft..651, . Cheeſe pays tube by cuſtom, where 1irhe is * 

paid for the milk; but if the Mik pays a ihe, the cheeſe 

pays none: And it may be A good cuſtom to pay the 

tenth cheeſe made in ſuch a month, for all be milk in 
that year. 1 Roll, Abr. 651. rab e, 


o *4 


Deer are not 1ith:adle, for they are fere nature ; though 

in parks, Sc. they 4 by cuſtom. 2 Inf. 651. 
Dv.s kept in a dove-houſe, if they are not ſpent in the 
owner's houſe axe /::4eable. 1 
Eggs pay tithes when :145 are not paid for the young, 

1 Rall. Abr, G in trees being timber are diſcharged 
from the payment of "77cbes, but not if under twenty years 
growth, 2 Inf. 643, . 
Falluw Graund is not titheable for the paſture in that 
year in which, it lies fallow, unleſs it remain. beyond the 
courſe of huſbandry; becauſe it improves and renders the 
land more fertile by lying freſh. 1 Roll, Abm. 642. Fenn, 
being drained and made manurable, or converted into pa- 
ſture, are ſubject to the payment of zz7bes. 1 Roll. Rep. 
354. Fiſh taken in the ſea. or common; tiven, are 1#the- 
able only by cuſtom, and the fit i de he g in money, 
and not the tenth fiſh ; but ſhin E eg in; 
cloſed, ought to be ſet forth as a e e Kind. . 2 Dany. 
Abr. 583, 584. Fax pays ie every. acre of flax or 


hemp ſown , ſhall pay. yearly 5 , for die and no more. 
11 8 12 W. 3. mo 16, Frelf'ands ſhall pay no 1icbes, 
while in the hands of the King, «though ſuch lands in 
the hands of a. ſubject ſhall pay tithes; and if a fore/t 
ſhall be diſafforeſted, and within a pariſh, it ſhall pay 

tithes, 1 Roll. Abr. 655. - 3 Cro. ga. Woll, as hens, 
_ geeſe, ducks, are to pay bes, either in eggs or the | 
young, according to cuſtom, but not in both: Turkies | 


1 Vent, 5. 


are ſaid to be exempt from tiubes. 2 Danv. r. 583. 9 
L 


Fruit, apples, 


rs, plumbs, cherries, Sc. pay ties in 
kind when t to be ſet out accord» 
ing to the ſtatute. 2 Jnf.. 621. Fruit. trees cut down 
and fold, are not #:theable, if they have paid :1:be fruit 
that year before cut. bid. 652. Furze, if ſold, pay | 

1ithe, not if uſed for fuel in the houſe, or to make pens | 
for Sc. Wood's In. 166. Wy AY, 
Gargens are litbeable as lands, and. therefore\i7h:s in 


kind are due for all herbs, plants, and ſeeds fed in | 


ment. Bid. Graſs mowed is tt 


the parſon to have the right ſhoulder, Sc, t Rolf, Abr, in (warthgFerſubliſtatice's plough CA 
into hayy me7irhe is to . be; paid. 


; 
parſon hath che benefit of e 


1 Strange: 245, 1 Roll: br, 044, 64; 
Mepl: trees, Oc. are regularly tithes 


— 
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or according to cu but for graſs cut 
le only, not made 
Graſs or corn, Sc. 
and 


: * I 


the 


tenth 


* 


8 Zhen fold ſtanding, the buyet halt pay the billes; 
ſold after cut and ſevered, Wie ſeller muſt pay it. 

parſon is not gbliged to take 171he of graſs the day it is 

cut, but may let it lie long enough to make it into hay. 


n 
Hazel Hell, and 

45 e, alt N 20 years growth. 2 Danv. Ar. 589. 
Hay pays a prediaſ gib; the tei th cock is to be ſet one 
and paid, after made into hay, by the cuſtom of moſt 
places, and the panſhioners hall ake the graſs cocks 
into hay for the parſon's li be; butyif they are not o- 
bliged to e the liebe into hay, they may leave it in 
cocks, and the parſon muſt make it, for which purpoſe 
he may come on the ground, Sr. A preſcription: to 
meaſure. out and pay . the tenth acre, or part of gra 
[is in ſien of all 7:cbe hay, may be good: 

1 Wow round is ſo rich, that there are two crops 
e year, the parton by Pere caſtorn 5 
have «1/bt of both. © 1 Roll, Abs, 64.3, 647, 950. '' Heat 


lands are not titheable "if only large enough for turns | 
larger, /irhe may de payable.” 2 


ing the plough ; but if de 8 
Inft.. 653. "Haba e of ground is 1icbeable for barren cattle 
kept- for ſale, 1 £ 
Wood's Inſt. 167. Honey pays a tithe, as under Bert. 
5. are, zitheable, and the tenth part may be ſer our 
after they are picked: There are ſeveral ways of tithing 
hops, dz, by the hills, pole, or pound ; in ſome places 
5 80 ſet korch the tenth pole for bes; but my Lord 
ef Juſt, Roll. tells us, they ought nat to be titbed be- 
fore dried. 1 Koll. Abr. 644. e kept to ſell, and 
n ſold, lie. ſhall be paid for their paſture ; 
ough not where horſes are kept for work hd labour. 


»# 


Ha. 77. Houſzs for dwelling are not pro - tithe- 
= | 9 127 be paid 10 oll iy Iv of titbes 


of the land upon which they are built, and a great many 
cities and boroughs have a cuſtom to pay a modus for 
their houſes ; as it may be reaſonably ſuppoſed that it 
was uſual. to pay ſo much for the land, before the houſes 
were erected on it. 11 Rep. 16. 2 f. bgg. Kids 


| pay: a #ithe as; calves, the tenth is due to the parſon. 


00d 167. 


they are yeaned in one pariſh, and do not tafty there 
thirty days, no tilbe is due to the parſon of that place: 
If there be a cuſtom that the patiſhioner having ſix 


a Waed's In 4 | 


. yield no pr ft to the parſon. 


Lambs are titheab'e in like manner as calves; but if 


+ 


5 


lambs or under, ſhall pay ſo much for every lamb; and 


if he haye above that number, then to pay the ſeventh, 
it is good. 3 Cro. 403. Lead may pay #'be by cuſtom, 
it. 2 Iuſt. 651, By cuſtom only, Lime and Lime- tin: 
are titheable, 1 Roll. Abr. 64242. © 


Maſt of Oak and Beech pays tithes, as under A 
;b, paid for cheeſe, alt 
5. Except cuſtom, over-rules; and it is 


Milk is titheable when no 21/4 
the year round 


e are 


payable by every tenth- meal, not tenth quart or part of 
every meal; it e de brought to No houſe of he 
rſon, Fc. by .cultom, in «which particular this 'Jitbe 


m muſt be fetched by the 
iver, In aces. y tile cheeſe for 
milk,” and; others ſome | ſmall rate according to 
cuſto! 9 So. 2 Dau abr. 596. Mills, 
as i 4 vera ſorts of themy the :1thes are 
different the , zithes of com-mill driven by ind 


or water, #5 in kind, every tenth toll-diſh of 
corn to the parſon of the pariſh ein the mills are 
ſtanding : But ancient 


- 15 5 corn-mills are ſiibe· free, being 
uggeſted u they are very ancient, and never pai 

tit bes, &c. | | = 
for any corn mills, unleſs” by cuſtom, be&gaſe the corn 


ſome p 


. „ 


And it is queſtioned whether tine is due 


hath before 
tiche where due ; The litbes of fulling mills, paper-mills, 
powder-mills, c. are” 
the labour of men, by 


P. ngines 6 chan as mills. 1 4 
ee- | Abr. 656. 2 Ii. 621. pay no ſicbes but "by 


: 


them ; but money is ly paid by cuſtoms 
; y Seel L iy 


as it does in ſome counties; but it doth not without 


„ 
os 

HE 
* 


paid 7izbe ; and it ſeems rather a perſona! 


perſonal, charged in reſpect ta 
cuſtom only; and are regarded” © 


4 


61 


T 


. 


of np an- cir "lands in ſame pariſh;! it may be diſcharged 
* ; of Na 95 ee nd oy 642, 643, 652. Hob. 250. 2 Danv 
W fo trees 5 1 t ben, 5 
5 * Abr. Narren Wed tber, ſes; _ . 
up WM makes rſt. of * ih — 1 8 2 15 is fable to the 4 ymear of rae | 
nv r. * ing in t Rives an herb 1 
of þ trees ace. pf l from pa «+2 Finke br Gon 2 
i . by N 9 N n — l oaks 12 ' Efteemed * rg If wood have 
8 r that. age s ** N they. aue apt for | likewite ber ke Deg: on then, and conſiſt for 
A $43. Offr 115 9 Ge Mts of | the" wolt part of e timber-trees ſhall pri- 
ſonal tithes... a Juſt, 6 59» l ' tithes the other wood Can ng if jc "wood is the © pot 
E f 750 0% rein, rr, eo] it muſt pay yon —— 1 ꝗ — 
h for che fruit they p * g. K , Fs 3 d fg 
e Mbealſe * . 1 no 9 e raid = it! . 
N 5 52 Abr. 60 ls 6 ini. la ihe paid: ww tp 
BS an 1 80 * ec on Feece Iri'ten, or in ſome places one in {even is 


6 br 
e 994 1 Fi 15 
ee . r Young 6h 2 


le, vr to foed 
een Lee IE] 


in the hol 
gh to Pay. he when, Bi 


y n holes. about, 
dove: hot > by. caſtor 
may be % 


ſpen 
„ thou 1 mo * ant 
abr. 583, 5 Fg, are 40 K 1 Did. 
Pri tard are Gr are wud 1 9 17 2 
155 


* Prien ecken y /1ths 
el tithes 
8 rt of Fl El eritance, oY Mat a" 
Sm ang diſtinct from it. 1 Ro 
are hot eb, for they are left far 


FEET the 1 ter 9 of ie rea 


5 Gro. Alis, 568 


dial Fake Og 4 
"TRI = 1 Buns. 67 


Tonk 
ang wool, and there- 
gl fs for ir feeding. If ſheep ure 


hey ur 
collateral Up i 


fors hy, 1h 8 


Dank dM 20 die to pay tithe wool to 
hog parſon ; uk ; 


«© 


. 


rom one 
the. parſon pf 4 * aich to have 17. 
— thirty e s in « pariſh; and If the 
in one and brought into another 85 ſhorn, 
the ſame fithig is to be obſerved. 1 Roll. Ar. be, | 
29. 3 6437. Qubble pay no tithe under aftermath, 
52. 


* ares, vetehes, &c, are litheable ; but if 


2 to another, 
0 rata, where 


are fed 


are cut 


down green, and. given to the cattle of the plough, where 

there is not à (ufficient paſture" in pariſh, no tiche 

Mall be paid for them. 1 Cro. 139. ites are ho yearly 

. and not itbeable, 2 bh. 155 Th under trees, 
has oaks, a and elms, and in Ou ang 5 Ces beech, 
above the age of N 

Ahe by . Common law, beforg N 45 be 


and the raſan of it uſe trees are em- 
. to build. houſes, und . built are not 
fixed to, but part + 
OY 4 ſo long till t . 5 
ing only, no _2i{bes is due for them, wy were 
pow ye. EY and loppings of timbatptrees above 
deen years gro May no titbes, t branch is 
d as Well 8 body of the tree'\ and the Toots 
15 « wrees are exempted as parcel of the inheritance. 
Trees cut for plough-bote, cart-bate, Cc. ſhall not pay 
tubes, although they are no timber; bur all trees not fit 
for timber, and not put to thoſe uſes, pay tithes. 1 Roll. 
Abr. 650, Cro. Elis. 477, 499, Tufts uſed for fuel are 
part of he ail, and zitbe ves.“ 2 Inſt, 651. 
Nude / wood ig t:tbeable, gh the tithe is not of an- 
nual payment; and is fer out while ſtanding, by the 
th acre, pole, or perch, or when cut down, * tenth 
t or billet, as cuſtom direQs xz and if be that ſells 
wood doth not ſet & WE. up tithe, he thine to the 
treble damages by 2 & But if the un- 
det wood is uſed Arig in a houſe of Juſbandry, or to 
burn brick to repair the houſe, or for hedging and fen- 


. 
1 


a titbing-mas ſcems to be 
| Stat, iz 1. 


to the 'parſon. | If there is Under ten pounds of 
Sent "the ſheeringy's reaſdtlable eohſideration ſhall be 
„becnuſe che filbes are due uf common right; and 
K. ly than ten fleeces, they full be divided into ten 
dor an allowance be otherwiſe made. All ſheep 
„and theep which die, pay abe wool ; and neck 
cut off for the 'betjefit of the wool, dut not if it 
ar the ſheep vermin, c. Alſo the wool 
of | bs ſhorn at Aſd/immer, though tire wms paid 
N 5 N ide, is e e I Rol, Abr. 
55 . thin is titheable only" y cuſtom,” it may be 
ried From'h by cuſtom i hut cuſtom to exempt 
2 con, Ge. e be WM becauſe for that 
iu bes are due rr 1. S 1 See 
AModas and Preferiplion.' OB, Ty 1 
Tube e ing. Which 1 not lie in ay pariſh, 
Rep. 2, 44- 
8 N we) Belong to the rector; and dal 
tithes to the a 'CFo. Cur, 20. 
est tithes gre corn, bay, and word ;/ fmall tithes com- 


d all other predia tithes beſides corn and ha 
"us allo HET tithes which are and . 
forne things "may de great or ſmall tibet, in regard of 


the place ; 4 8924 in a are {mall *übes, and in 
fields may be gent bes; and tis ſaid the quantity will 
turn a fina}l u into a great one, if the pariſh is gene- 
rally ſown with it. 1 Kl. 643. 4 ot 578. Weed's 


Inf. 162, 

For more learving en this ms e Abr. tit. 
Tithes, $ Vin. Air, tit. Due, @ a4 @ new treatiſe on 
"Black. Com. 1 J. 


3 laws Ong Tithes. See 
3, 48, 88, 102, by, 437: 


n 4 
"$jrANG) e from the Sax unge, f. e. 
85 ls tment the number or com- 
ny of ten men none ir families, held together in a 
B all bei Was for the peaceable b: ir of 
each other: And of theſe cotupanies there was one chief 
perſon; who was called. zro/bing-man, at this *y riching- 
nan; but the old3difcipline of / lings is — . left 
2 ace, ee tion of 
8 ealy adminiſtration of juſtice, every 
mcd was: _ into = yn or tithings ; and 
in titbing-men were to examine 
and W cauſes between villages and 
neighbours. bat refer greater matters to the then ſu- 
rior courts,” Which had es over the who! 
pong} Kere dag 633. See Block. Com. 1 


rt 
e Are now «kindof; conſtables, 
e hes, and (worn in cheir offices in the court- 
times dy juſtices of peace, c. There 
rege a tithbing-man in the ſame town with a con- 
fable, who is as it were a deputy to execute the office in 
the conſtables abſence ; but there are ſome things which 
| a conſtable bas power to do, that 4:/bing-men and head- 
cannot- intermeddle with. Dalt. 3. When 
there is no conflable of a pariſh,” the office and authority of 
one under another — 
Car. 2. cap. 12. See Confladle, 
' Black. G . 114 406. 
T1TEE, ue) ih when 8 man bach lawful cauſe of 
. 


* 


* » 4 8 * * " 
- * 
F 1 . 
Fo * =. == 


nes alſo the means whereby à man comes to lands or 
tenements, as by feoffment, fing, laſt will and. teſtament, 
&«. * e e includeth à rieb; but is the 0. 
eneral word: right is 4 iiale, though every tit 
* not ſuch a rae 10 b an action lies; fo that 
uitulus e n cauſa pyſſidendi.guod u- 
A man 


maans of holding the lands. Co. Lit. 44s. ma 
may plead in treſpaſs, c. . without particularly ſetting 
forth his title, where his juſtification. is Bp, to the 
_title of the land; ſo if da areſto be recovered, and 
the izle of the land is not in queſtion; and in actions 
on real: centracts, where the Rlaltiff ſhews enough to 
entitle him to the action, Cc. 0e Nep. 
13. Cre. Car, 551. 3 Nel, "abr. 325. But in treſpaſs 
for cutting corn on lands, the party muſt 
arb a al 82 8 or on 8 
will be ju ill ; for t wing that he is poſſe 
thereof, is not ſufficient wi a * becauſe the pro- 
+ perty "ſhall be intended to i in the owner of the foil. 
2 Sand. 401. 3 Salk, 361. When a perſon will re- 
cover any thing from another, he muſt make out and 
prove a better imtle than the other hath ; or it will not be 
Las ta deſtroy his title, Sc Hob. 103 It is not al- 
lowed for the party to forſake his own lille, and fly upon 
the other's: for he muſt recover by his on ſtrength, 
not the other's weakneſs. /d. 104. If by the record 
it a that the plaintiff in the cauſe hath no title, he 
| not have judgment. /utw. 1631. The law will 
not permit titles and things in entry, Cc. to be granted 
over; - or ſelling any pretended: rights or 
titles te „ is prohibited by ſtatute as Maintenance. 
32 _ 9. See 20 Vin, Abr. 278—288. and Black. 
om. 2 


TITLE OF ACTS OF PARLIAMENT. Aﬀeer the 
Houſe of Commons hath fiually agreed (on a third reading) 
that a bill paſs, the b to it is then ſealed; which uſed 
to be a 
in the gth year of Hen. g. diſtinct titles were introduced 
for each chapter. . Com. 1 182, 3. 

TITLE TO LANDS, PRETENDED, BUYING OR 
SELLING. By ſtat. 32 H. 8. c. 9. it is provided that uo 
one ſhall ſell or e any pretended right or title to land, 
unle(s the vender hath received the profits thereof for one 
whole year before ſuck grant, or hath been in actual po 


ſeſſion of the land, or of the reverſion or remainder ;-on | 


pain that both purchaſer and vender ſhall each forfeit the 
value of ſuch land to the King and the proſecutor. 
TITLE'TO THE CROWN. in the opinion of Black- 
fone, the grand fundamental maxim upon which the jus 
coronæ, or right of ſucceſſion/to thethrone of theſe king- 
dorms, depends is, That the Crown is, by Common law 
© and conſtitutional cuſtom hereditary; and this in a 
manner peculiar to itſelf 2, But that the right of inhe- 
« ritance may from time to time be changed or limited 
« by act of parliament ; under which limitations the 
Crown ſtill contmnes hereditary.“ Black. Com. 1 


191. which ide, the propoſition being there fully proved | i 


at large. \ i 
TITLE TO THINGS PERSONAL. As to the title to 


noſirum oft, and is the | 


| 


oQ 


ſet forth | 


general one, for all the acts paſſed in the ſeſſion, till 


things rms or the various means of acquiring, or of 
* 


| uch property as may be had therein The me- 
— thods of acquiſition or lois are principally twelve; 1. By 
occupancy. 2. By prerogative. 3. By forfei 


ature. 4. By 
cuſtum. g. By ſucceſf.on. 6. By marriage. 9. ®y 


judgment... 8. By gift. 9. By contract. 10. By bank- 
rupicye . By teſtament. 12. By adminiſtratzon. Black. 


2 400. which Jide. 
TiTLES:QF CLERGYMEN, Sign 


ify ſome certain 


place-where they may exerciſe their functions. A title in 
this ſenſe, is the church to which a prieſt was ordained and 
conſtantly to reſide: And there are many reaſons why a 
church is called ::u/ns; one is, becauſe in former Gays 
the name of the faiut, to whom the church is dechcated, 


was engraved on the as u ſign 


that the ſaint had 


a title to that church ; from whence the church itſelf 


was afterwards denominated fitulus. 


London, 


3 


A a L - . - 
Q 2 
4 
* 8 : +» 
- 3 J * 3 
, 


| admit any perſon into the miniſtry without any title, he 
ſhall maintain bim till he prefers him to ſome eccleſiaſ- 


| tical living; ox if he reſuſes ſo to do, he ſhall be ſuſpend- 


ed from givingiorders for one year. Can. 31 Anciently 
a title of was no more than entering theit names 
in the biſhaps.goll, and then they had not only autho- 
rity, to aſſiſt in the: miniſterial function, but had a right 
to the ſhare of the conimon ſtock or treaſury of t 

church; but ſince à title is an aſſurance of being pre- 
ferred to ſome eccleſiaſtical benefice, a certificate that the 
clerk is provided f ſome church or place, &c. or where 


the biſhop who ordains him, intends ſhortly afterwards to 


admit him to a benefice or curacy then void. Connr. 
Racer | ” es B65 

TITLE OF ENTRY, Is when one ſeiſed of land in fee, 
makes a feoffment thereof on condition, and the condi- 
tion is broken; after which the feoffer hath title to enter 
into the land, and may do fo at his pleaſure, and by 
his entry the freehold ſhall be ſaid to be in him preſently. 
And-it is called Title of entry, becauſe he cannot have 
a writ of right againſt his feoffee upon condition, for his 
right was out of him by the feoffment, which cannot 
be reduced into entry; and the entry muſt be for the 
breach of the condition. _Cowel]. FR 

| NYT KS, An old word for tale-bearers. In 
all realtns the p9pyÞ practice hath had confederacy of falſe, 
forſworn, factious, and traiterous 717iny/ks, untrue to their 
ſovereign, Sc. Letter Seer. State, 28 H. 8. to James 5: 
King of Scotland. © | 

T1BERTON IN DEVON, for, rebuilding the town of, 
5 Geo. 2. cap. 14. „ 28 8 

TOALIA, A towel; and there is a tenure of lands by 
the ſervice of waiting with a towel at the King's coro- 
nation :—Perrus Picote tenet uhm meſuag. Cc. per ſer- 
Jeanttam ſerviendi cum una toala ad coronationem regis. 
Ing. Ann. 12, 13. K. bn. 

TOBACCO, ts not to be planted. in England, on pain 
of farfeiting 40 5. for every rod of ground thus planted , 
but this ſhall not extend to hinder the planting of tobacco 
in phyſick gardens. 12 Car. 2. cap. 34. And juſtices of 
peace have power to iſſue warrants to conſtables, to ſearch 
after and examine whether any z9bacco be ſown. or planted, 
and to deſtroy the fame ; which they are to do under pe- 
nalties, Sc. 22 & 23 Car. 2. cap. 26. The 5 Ges. c. 
#1. continues the ſtatute 22 & 23 Car. 2. And by a l 
act, if any perſon ſhalFgm walnut-tree leaves orother 
leaves, (not bei: g tobacco leaves) or colour ub as to 
ceſemble tabacco; or ſhall ſell the fame mixed Mich tobacco, 
they ſhall forfeit 5 5. per pound: And the like penalty is 
inflicted for exporting ſuch leaves, or engines for cutti 
which may be ſeiſed by the officers of the cuſtorns, c. 
Alſo ſervants employed therein may be committed to gaol, 
or the houſe of correction, for any time not exceeding 
ſix months, Sc. 1 Ges. 1. cap. 46. See Stat. 24 Geo. 2. 
c. 41. No drawback allowed on exportation of tobacco, 
unleſs ſhipped from the port at which it was imported, and 


in the original package if unmanufactured. Importer 
within fourteen days after the delivery of tobacco — | 
purchaſer to give to the officer where it was imported un 
account of the marks, numbers, and weights, Ic. of every 
hogſhead fold, and the ſhip's name, c. the account to be 
ſigned by the importer and 3 No Jabacco nor te- 
— above 24 1b. nor ſnuff above 100 20 be carried 


by land fra any port of importation wii Gent: 
kun de of the port where, Wc: be 


re- 
moval, the proprietor to inſert on the back of the certificate 
the package, nt numbers, weights and ſpecies, c. of 
the goods, amd d be his name, and make oath of 


the truth thereof 3"the-ceruficate to'accompany the goods. 
and to be delivered to the de bete the goods ſhail be 
conveyed, &c. Tobacco, tobaree and inuff, exceeding 
the reſpective weights aforeſaid, ud removing without 
ſuch certificates, with the horſes and carriage ſhall be for- 
emed, and the carrier may be committed to the county 
gaol for one month. See in the ſame act for ſe- 
curing the duties upon. iobaccs. And. Stat. 26 Ger. 2. c. 
13. For other matien, ſee Caffoms, Plantations, Snuff. 
TOBACCO-PIEEELAY,. Not to be exported, 13 & 


14 Car. a. c. 18. K K 6 


421. 32. 
5 "TY 


* 


© 
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4 Erbe har + the jt with ga of rl, aut import's | 


Trop or woot.” Soitains tw 


8 5 e None 1 mention-d in the ws ; 2. cad 32 5 | - it, ot ſorne ce ce 
f 8” - of 8 tum) A meſſu⸗ ge ratll 2 2 or Piece it is claitned. Cro. 3 359 3 Leu. 44. 2 Mod. 14 
=” und where an house f t 'is de⸗ 4 fun za Tue roll in fairs is generally taken upon 1 
"or cuz dantz and 5 it is 2 tale of cattle, 8 e. but in the markets archers 
200 : toftum | 'ohly ; and the lord may lac until fariefactonis made kim: N 
n+ & 25 It is ghrays-to be pai ; x, unleſs chere be a cuſtom 
3 to the contrary.; 1's tollable before the ſale, ex- | 
Bs | or ming; which cuſtom none» 
| im the fair or Dy grant ſince 


2 4 5b 20 3; ſo that bene to have 


ae, whic ee in ec 1 * 5,0 * fair By E 2 oft. _ 
1 "Mic 10. | 5 v3 ; rt thy h is taken ease, 


"TOKE \ Falls 0-5 e cy or . x. cap. 31,” And what 
others Sc. 225 Fo N * 15 W by the Judges 


' TOLFRATION. The dees > hn poſe Wh 8 i hy, 
0 


2 judicially before em: 50 
teſtant diſſenters, where a reaſon- 
ter 1. . * ep 2. i 18. commonly called, able ol! is due, n LA, hte et 
The Toleration. det; ' which erempte all diſſenters in due: and toll is prjuſtly ulurped, "Sc. 2 . 222. If 
ecept papiſts, and ſuch” as deny the 7 from all exceſſive toll be taken in a market-town, by the lord o co 
laws relating to religion, hay 1. take 1 ſent, the franchiſe ſhall be ſeiſed; and if by other 
oaths of allegiance and vpremaey, and e they ſhall <> Hong damages, and ſuffer i impriſonment, 
declaration agaiaſt poperyy/ind repair to &c. Stat: M eim 1. 3 Edt. 1. Owners of markers d 
regation regiſtered in the bh court, | 9 45. * are — int toll-takers, . '1ol} is to be taken, 
ik x 5 always open | 


ions, the doors whereof muſt Aud e 797 Ph. & M. cap. 7. he 
- Fdifſenting teachers are alſo ro®fubſcribe the thirty -nine 8 2 o the market where no toll is, 


articles, Except thoſe relating” to urch government "TI o provide a Natel 2 of braſs, and chain it 
infant baptiſmof ieee ſee” Nonconformiſts. : your. 1 or ſhall forfeie 57. 
TOLI., To bar, „ "_ is _ Mer righ 
c IS 6. cy 3 _ wu 15 PORT- TOLL.- A chere to N 
| Nw 25 58" ON BA Saxon word, and . coming, into a man's port may be good; and — 
than waters, and fairs, ſor it is ſuig ibout any conſideration- 2 Lev. 95. f 
| "It is a reaſtmable ſum o . Lit batt tn 5 | 
en . into a or laleyy 
* tion in itſe eſeripio 
W wel 49g as . from toll; 1. lade in * or to Werren 
of which freedom from zoll the city of Coventry boaſts an n is a good preſe 1 
Ancient charter granted by earl of the Merciansy goods brought into a river, os ' | 
_—_— in the time of ng Edw.: e, who at the im ny 15 Irtenant to a manor, 1 Md 1.4 
_ tunfty ok Sar, "Jos virtuous lady, granted this ogy NT ITERS, who} + cirheth de boxe roll 
Th 5 1 By the ancient law o this land, the buy fr every riven over his nnd 
| rn or cattle in fairs or markets ought to pay =" 4 preſcribe, and diſtrain for ſi 


* 


Car. 2. 


lor of the market, in teft contract They who claim theſe , rant, ought to aver 
by a - for toll was firſt invented that contracts in be, certainty of the ſum r in the grant, &c 
te hand lis openly made before witneſſes ; and privy | Palm. 76. Toll Ire (s a nearer way, he that 


82 held unlawful. But the Kin ſhall y no | has i it is to repair i he receives money for 

We any of his goods; and a 2 may be diſcbarged it. 2 Kl e. We h 
the payment of 20% by the 's grant. Alſo te-| THOROUGHeSFOR ets a town preſcribes to 

nants in ancient demeſne are hoc of tal / throughout have ol! for thy a num wo” beaſts, or for every 4 

the kingdom, for things which ariſe out of their lands, or that goeth hreng there or over Co or a 


* toll of common pair and 3 a cauſeway, or'a bridge, or ſuch like. 

a market, ol mire 2 Gr 7 The King granted to a man to take ſuch 

what eee. — that raſſed over certain bridges with their 

e the : E as was taken there and elſewhere in 775 &c. 
altered ? ol N N pe alm. oF 2 1377-| and it was held void for incertainty. Bridg 

6 Bur 0, i is 2600 if che King to a man | FILURN-TOLL, A paid for beaſts — are driven to 

e, and no fa u Pre ſhall market to be ſaldj"and do return unſold. 6 Rei There 


| 4 fair oO "TJ 
Tar no B's for. tel being a man of & right for | is alſo in-100l, and e gel, mentioned in 
d, is. cutcat; But if any one take where he 0 


4 bought for manurance thereof, &c. not for merchandizes, | maintained at their 8 — a ugh it 

3 Horn; s Mir. lib. 1. 2 Infl. 221. 2 Roll. Abr. Wee Toll doth | for 3 through t "; highway, where man 
4 not of common right belong to a fair ic hath been my law ay KO, r $ for the caſe of travellers 

3 held, that ſome ic is due of common as appears |that way. Terms de Ley 561, 562. Perſons may have this 
4 „ nmr rem page to pa toll, which | zolf by preſcription or grant; but it muſt be for a reaſon- 
1 ves that i it ne < 1 aa ta | able cauſe, which muſt be ſhewn, viz. that they are to re- 


grieved ſhall Enna: GY of 
9 rhe Lg V Ar. 95; 306 3 brar 
. 


weed —— — . | 
2 Infl.220. Cro. Elz. 55g. We 
fair, he may likewiſe grant that 


ee ut the N, Is corn taken for e ae. 
very ſmall ſum. Tolls rake rene: ble, rib 
not grant bn nu $4 . 


* 


TOR 


- TOLL-HEP, A ſill dih or meafurs by which col 4s 


rien in a market, Se. 

TOLL-TRADERS, fee: ante TOLL-TRAVERS./ * 
7 8 7 been TOLL-TRADERS, a V being nee, 
inſtea 
TOLL. TRAVERSE, Is y when a mah pays cer- 
tain 79/1 for paſſing over the oil of another man in a way not 
. 22 Aſſ. 58. by „. 4 42 £1. B. ur 

words ſoli- 


R. in Smith v. §. 5 2 hows 
and zoll-traver/e are uſed prom iſcuouſly. Hr. And ; 


court ſeemed to agree. Mod. 232. in caſe of James v. 
Jobuſon. A man cannot preſcribe to have thorough- toll 
ok men 2 ng through a vill in the high ſtreet Wy me it 
is againſt the common law and common right ; fot 
" = is common to all. 2 Noll. Abr. gas. 26 Aff. 
ee Mi R. between Smith v. 
Ns itatur without essig of a ſpecial oonſi 
deration as the repairing the 
have ſuch toll for paſſi paſſing in je ſtreet, as in the caſe 
aforeſaid, for the cauſe aforeſaid. 2 Roll. Abr. 522 22 
Af. 58. by Thorp. 


A man ova a vil ws to have thorough-toll. af: Sa rack i 


for paſſing through a vill n a place which is not the high 
— for it is more 1 28 — 5 pe there. 
2 Roll. Abr. 523. 22 Afſ. 58. A man may pteſcribe to 
have toll traverſe of men paſſing over 3 oils a way 
which is not a high ſtreet, and the preſeriptiqh ſhall be 


2 Roll. Ar. 522. 22 Af. 58: Bre. Tall. pl. 6. 
cCites 8. C. 
TOLSESTER, (Tolceftram) An * on. or duty paid 
by the tenants of manors to the for liberty to 


8 and ell ale. Cartular. Rading. — Chart. 51. 
en 

FOLSEY, (from the Sax. 701. i. e. — and /ee 
Sedes,) Is the place where merchants meet, Pty or 
town of tra 

TOLT, A writ whereby a cauſe in 4 cour 
baron, is removed into the country court. Old Nat: Br. 

And as this writ removes the-cauſe. to the 2 court; 
65 the writ gone removeth a cauſe from thence into the court 
of Common Pleas, &c. 

TOLTA, Wrong, rapine, extortion, any thing exacted 
or 3 ſed contrary to right and juſtice. Nec ali- 

redetur, nec humicidia, vel incendia, roberias, toltas, 
wn 4 hu modi rpetret enormia. Pat. 48. H. 3. in 


Frag, s Eng. nd. p. 235. 
"TOMBS. — of in churches. See Monument. 
TOMIN, A weight of 12 grains uſed by goldſmiths and 
ſewellers. 
7" FONGUE, CUTTING OUT OR DISABLING. By 
Stat. 5 Hen. 4. c. 5. to remedy à miſchief — then * 
vailed, of - beating, wounding, or robbing à man, and 
then cutting out his tongue, or putting out is eyes, to pre- 
vent fim from woe evidence againſt them, this offence 


is declared to be felony, if done of malice prepenſe. See | 


Black. Com. 47 206, 20%. 

'TONNAGE, Tn eee 
the King for merchandize gatried out, or brought in 
or ſuch Fike veſſels, according to a cfrtain rate upon — 
i, Covell, See Cuftoms, Tunnape. 

' TORCARE, Is a word mentioned in Fleta, 2 lib. c. 95. 
par. 2. viz. Boves ftriliare & torcarg ; Which is to, comb 
and cleaſe his oxen. 

TORRA, (Sax. Jr) A mount or kill; as Glaſtenbury 
Tur. Chart. Abbat. Glaſton, MS. pag 114. 
variety of high hills, i in Derbyſbire are called Tor; we 
netal!y ſome epithet is prefixed, as Mam-Tor, &c. 

' TORT, (from the t. Tortus) Is 8 French word for in- 
jury of wrong; as de Ton tort meſme, in his own, wrong. 
Cre. Rep. fol. 20. White's caſe. Wrong or injury is pro- 
perly lcd tort, becauſe it is wreſted or crooked. Co. on 
Lit. V 158. See 7 wy demeſne, and 20 Vin. Abr. 30g. 
Alfo Black. Com. 3 V. 1 

"TORTEEASOR. Ft Ki orifaiſeur,) A wrong doer, a 


trelj * 15 2 
15 8 Die l and other books, 
and "4. 2 a torch, 


"TORTURE. The Statute law of Eqgland doth very. 


ſeldom, and the Common law doth never, inflict any pu- 


niſhment extending to life or limb, unleſs upon the 
higheſt neceſſity : And the conſtitution is an utter 


|< 


nd the King cannot 


Het it is a /0wn in law. 1 Inf. 115. Under the nantevof- 


of waiting the 

the expres warrant of * * Van, liber 

E — 72 gre chatter c. 29. ) aliguo ade der- 

P 25 a wr, 4 bs Ta fadatiume | parium Juortim- 7 7 

* ers terre Which words, = Au modo deft Br wats” 
; Ft 


ageofUing to Sin Edward Cake, (2 48.) include a 
— not oy of Killing, and maiming; but-alfo of 54 
(46 w 
by colour ef an illegal” - 2 on 


loweſt ſpecies of felony, viz, petit larceny, and in all 
| miſdemeſnors, ſtanding mute is tquivalent to conviction 
But, upon appeals of indidtmients for other felonies or 
the petit treaſon, the priſoner ſhalldot he Hd apon as con- 
victed, fo as to receive judgmerit for the felon 180 ſhall, 
for his obſtinaey, receive th terrible ſentence of þ Penance, or 
Haine forte & dure. 

The rack, of queſtion, to extort a confeſſion from cri- 
minals. is 4 practice of -a different nature; . his being 
oply uſed to compel a man to put hienſelf upon his trial; 
e deing 4 ſpecies of trial in itſelf. And the trial By 
is Utterly unknown to the law of England. Set 
Ruſhw. Cell. i, 638. Black. Cm. 4 V. 520, 321. Ber- 
carea's Eſſay on Crimes and Puniſhments, . 16. Ce. 
And a work intituled, EHu fur PU/age '& les Incon- 
„ wvenſens. de la Torture, dats 1a Procedure Criminelle, par 
* My. S. D. C“ Publiſhed with Ob/ervarions ſur des 
„ Matieres: de Fury prudence Criminelir. Tranſlated from 
the Latin of Paw &,. 

No perſon to be ſubject to torture i in Scotland, 7 Ann. 
& 3 
TOTIES QUOTIES, As often as a thing ſhall happen, 
Se. uſed in deeds and conveyances. 19 ra cap. 

TOTTED. 3 debt to the King, is bythe for 
appuſer or other in the Hrchegner noted for fach 
writing the word ſot to it: 2 which. is paid ſhall be 


court | totteu Tot pane regs lerer. e Ed. 3. Gap. 


9. 1 Rd. 6. 
TOURN, eas an ole See Tar. And 
Black. Cm. 4 7. 270, 404 41 
TOURNAMENTS; Nate eie f requen t vent in forts 
er ages, wherein the combatants fought with t weapons, 


men to the wars. Vide 7 

TOUT 'TEMPUS FIST Rr UNCORE' EST; i. e 
Always was, and is at preſent ready; and is a kind of 
by way of excuſe for him that is ſued for any debt or du 
and | Broke 258. See Black. Com. 3 V. 303: 

TOWAGE, (Towagium, Fr. Tawage) Is the rowing, or 
drawing a ſhip. of barge along the water by another ſhi 
or -boat N Erie her ; or by men or beafts on land: 
is alſo money which is given by bargemen to the owner of 
ground next a river where they tow a barge or other veſſel. 
© (Oppidim, Pilla). A walled place or borough: 

0 um, A place or 
The old þoroughs were firſt of all — and upland 


to ton, Which are not ruled and governed as botoughs, 
are but owns, though incloſed with walls ue . 


e to be in every /0wn a conſtable, orqithing- 

; and it cannot be a own unlefs ir hath or had a 
hed, with celebration. of ſacraments and burials; Fc. 
But if a own is decayed fo that it hath no houſes fr; 


town, or village, boroughs, and tis ſaid, cities are con- 
4 tained ; for every | Dorough ty is a tun. Where a 
8928 * — * 2 in the day- time, the 


ie . rows. And a town- 


Hip is anſwerable for felons goods to the King, which may 
be ſeized by them. 1 N. 2. c. 3. But ſee 31 Ed. 3. cap. 
3. A cuſtom may be e in a tun, Sc. See Black. 
Com, 1 L. 114. 


vict. 3 Jar. 1. c. 5 to deliver a ſchedule of fines, 

&c. to the ſheriff. 22 C 24 Car. 2. c. 22. And a du- 

plicate into the court of —— 1b. How 

able for — 1 or concealing an indictment, &c. hh. 

5 ag eſtreats into the court of Exehequer. 
9. 1. c. 13. 


TRABARIEAX, Wee little — ſo called from their 
being made out of ſingle beams, or pieces of timber cut 
hollow. Florence of Keofer, pag. 618. 

10 U TRABES, 


our; laws are ſtrangers) and of every op-. 
But note—ori-an- indictment for high treaſon, of for the 


and in great companies; the intent of them —— 


 TOWN-CLBRK, Ought een con- | 


+ Y 
9+: 
« 
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: 


CO w 


1 
3 
. 


taken off and repealed by 9 Ann. cap. 8. The King 


or manufacture o 


I 
ſel, with all her furniture, Sc. Stat. 13 Geo. 2. cap. 27. 


| Great Britain. 1 Strange 552+ 2 Strange 188. 11 Kep. 


4436. 2 Strange 739. Hence we ſee how the law fa- 


. 


TRABES in churches, was that we now call branches, 
made uſually. with braſs, but formerly with iron. Cowell. | 
| TAL US, A trace by 8 in their gears draw 
a cart, plough, or waggon. Parocb. Antiq. 549. | 

TRADE, In general ſignification is or merchan- 
dize : Alſo a private art, and way of living. All the 
King's ſubjects were to have a free trade with France, 
Spain, &c. Stat. 3 Jac. 1. cap. 6. But by 1 V. & M. 
cap. 34. all trade with France was prohibited during the 
war, and importing goods was declared a common nu- 
ſance, and the commodities were to- be ſeized and burnt ;, 
the veſſels with their furniture, &c. to be forfeited; and 
landing goods, or aſſiſting therein, incurred a penalty of 
500 J. Though the prohibition of trade to France was 


was enabled to prohibit all trade with Sweden, on the in. 
tended invaſion of this kingdom, by the late King of 
Sweden, 3 Geo. 1. cap. 1. All trade with Spain, durin 
the late war, was prohibited; and no goods of the grow 

f Old Spain, to be imported into Great 
Britain or Ireland, &c. from any place, mixed or unmixed 


with commodities of any other nation, on pain of forfert- 


the goods and treble value; and alſo the ſniip or veſ- 
None of the King's ſubjects may trade to and with a na- 
tion of Inſidels without the King's leave, becauſe of the 
danger of relinquiſhing chriſtianity : And Sir Edward 
Coke. ſaid, That he had ſeen a licence from one of our 
Kings, reciting, That he having a ſpecial truſt and con- 
fidence that ſuch a one, his ſubject, would not decline 
his faith and religion, licenced him to trade with Infi- 
dels, Sc. 3 Nelſ. Abr. 331. As to private trades, at 
Common law, none was prohibited to exerciſe any par- 
ticular trade, wherein he had any ſkill or knowledge; 
and if _he- uſed it unſkilfully, the party grieved might 
have his remedy againſt him by action on the caſe, Sc. 
By the 5 Eli. a man muſt ſerve ſeven years —— 
ſhip before he can ſet up any trade; though it 
reſolved that the ſtatute doth not prohibit the uſe of a 
trade fot a family, but the publick uſe of it in general. 
An indictment on 5 Eliz. c. 4; for exerciſing a trade uſed 
at that 'time in. Great Britain, quaſhed, it ſhould have 
been England, there being then no ſuch kingdom as 


ﬆ If a bond or promiſe reftrains the exerciſe of a trade, 
though it be to a particular place only, if there was no 
conſideration for it, it is void; if there be a conſidera- 
tion, in ſuch caſe it may be good: But if the reſtraint be 
general throughout England, although there be a conſi- 
deration, it will be void. 2 Lill. Abr. 179. Lord Raym. 


vours trade, &c. Vide Black. Com. 1 V. 427. 4. 154, 
160, 167, 412, 417, 421, 424, 427, 432. 

TRADE, Companies of, and their privileges and advan- 

ſee Merchant. | 

TRADESMEN, Actions againſt. There is in law, always 
an implied contract with a common taylor or other work- 
man, that he performs his buſineſs in a workman-like 
manner: in which, if they fail, an action on the caſe lies 
to recover damages for ſuch breach of their general under- 
taking. 11 Rep. 54. 1 Saund. 324. But if I employ a 
perſon to tranſact any of theſe concerns, -whoſe common 


away a criminal into another country. And 
any one convicted of felony, ſhall in open court pray to be 
tranſported, it may be done if the court thinks fit. 31 
Car. 2. cap. 2. The 4 Geo. 1. - 11. was made for 2 
more effectual tranſportation of offenders convict of feloriy, 
or larceny, within the benefit of clergy, Sc. And all 
charges in tranſporting felons, are to be borne by the 
place. for which the court was held, &c. By the 5 Geo. 


th been 


„ * & 

I R 54 \ 
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of a fine levied before juſtices in eyre, Sc. in the Chancery. 


Orig. 669. | : 
RANSCRIPTO RECOGNITIONIS FACT A CO- 


RAM JUSTICIARHS ITINERANTIBUS, &:. Is an 
— * N certify a recognizance taken by juſtices in eyre. 
Orig. 1 


. 
TRANSGRESSIONE, A writ or action of treſpaſs, ac- 


cording to Fitzherbert.” * | 
' TRANSIRE, (from Tran/eo) Is uſed for a warrant from 
the cuſtom-houſe; to let paſs. ' 14 Car. 2. cap. 11. 


TRANSITORY, Is the oppoſite to local: Tranſitory ac- 


tions are thoſe that may be laid in any county, or place; ſuch 


as perſonal action of treſpaſs, &c. See Local. and Black. 
Com. 3 V. 294. f 


9 
TRANSLATION, (Tranſlatio) In a common ſenſe of 


the word ſignifies a verſion out of one language into another; 
but in a more confined acceptation, it denotes the ſetting - 
from one place to another, and the removal of a biſhop to 
another dioceſe, Tc. which is called Tran/lating : And ſuch 
a biſhop writes not anno conſecrationis, but anno tranſlati- 
onis notre, Sc. A biſhop tranſlated, is not conſecrated de 
novo: for a conſecration is like an ordination, tis an indelible 
character, and holds good for ever. 3 Salk. 72. But the biſhop 
is to be a- new elected, c. 1 Falk. 1 37. See Poftulation. 


TRANSPORT ATION, Is the 1 X ſending 
y ſtatute, if 


1. cap. 28. Deer-ſtealers may be tranſported to the plan- 
tations, &c. And if any perſons forcibly hinder officers 
of the cuſtoms, in executing their office, being armed 
with weapons, and eight in company, they ſhall be tran- 
ted, by 6 Geo. 1. So three perſons aſſembled near the 


ſea coaſts, with fire-arms; &c. to run uncuſtomed goods. 
Stat. 9 Geo. 2. c. 35. Directions for trial of offenders 


who return from tranſportation, or do not tranſport them- 
ſelves. 16 Geo. 2. c. 15. Reward for convicting ſuch of- 
fenders. bid. 


Returning from tranſportation, or being ſeen at large 
or 


in Great Britain beſore the expiration of the term, 


which the offender was ſentenced to be tranſported, is a 
capital offence againſt publick juſtice, and is made felony 
without benefit of clergy, by ſtatutes 4 Geo. 1. c. 11. 6 
Geo, 1. c. 23. 8 Geo. 3. c. 15. N 
TRANSPORTATION, of goods and merchandize, is al- 
lowed and not allowed, in many caſes by ſtatute, for the 
advantage of trade. See Merchant, &c. 
TRANSUBSTANTIATION, (Tranſubſtantiatio) Is a 
converting into another ſubſtance : To tranſubſtantrate, i. e. 
Quidpiam in aliam ſubſtantiam converto. Litt. Dit. A decla- 


ration againſt the doctrine of tramſubſtantiation uſed in the 


church of Rome, is required by the Stat. 30 Car 2. cap. 1. 
TRAVELLERS. Innkeepers are to receive travellers, 
and find them lodgings,” victuals, Sc. And on refuſal, a 


fined; or action of the caſe lies againſt them. 2 Hawk. 
225. 


profeſiion and buſineſs it is not, the law implies no ſuch | TRAVERSE, (from the Fr. Traver/er) Is uſed in the law 


general undertaking ; but in order to charge him with da- 


mages, a /pecial agreement is required. Black. Cm. 3. 0 


. 


- 


160, | NY "LEI 
TRAGA, A waggon without wheels ; mentioned in Mon. 
Ang. Tom. 1 pag. 851. * 


TRAlIN-OlIL, ſee Oil. 


TRAIT, Bread of Trait was formerly what we now call 


white · bread. 

TRAIT ORS. Perſons guilty*of high treaſon. All trai- 
tors from the time of conviction, are incapable of making 
teſtaments. Black, Com. 2 V. 499. See Treaſon. 

TRANSCRIPT, Is the copy of any original writing, or 
deed, Fc. where it is written over again, or exemplified. 
Stat. 34 & 35 Hen. 8. cap. 14. 1 

TRANSCRIP TO PEDES FINIS LEVATIMIT TEN- 


for the denying of ſome matter of fact, alledged to be 


done in a declaration or pleadings; upon which the other 


ſide comes and affirms that it was done; and this makes a 


ſingle and good iſſue for the cauſe to proceed to trial: 
And the formal words of a traverſe are in our French 
Sans ceo, in Latin Abſque hoc, and in Engliſh without that, 
that ſuch a thing was done or not, Cc. Kitch. 217. 
Weft. Symb. par. 2. A plea will be ill, which neither 
traverſeth, nor confeſſeth the plaintiff's title, Sc. And 
every matter in fact, alledged by the plaintiff, may be 
traverſed by the defendant, but not matter of law, or 
where it is part matter of law and part matter of fact; 
nor may a record be traverſed which is not to be tried by 
a jury. And if a matter be expreſsly pleaded in the affir- 
mative, which is expreſsly anſwered in the negative, no- 


DO IN CANCELLARIAM, A writ for certifying the foot 


Serre is neceſlary, there being a ſufficient iſſue age” 


reaſonable price being tendered, they may be indicted and 


Sf =. „ 22 wa „ AA ., cc +. ww .7Tct/0 
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ally. where the defendant hath given. a particular anſwer , 


in his plea, to all the material matters contained in the 
declaration, he need not take a traverſe; -for when the 


before, it will not be : No traverſe ought to be ta- 
ken but where the thing traverſed is iſſuable: And where 
one will make a traverſe to a declaration, he ought to 
traverſe that part of it, the doing whereof will make an 
end of the matter, when the point is determined by the 
jury. 2 Roll. Rep. 37. 2 Lill. Ar. 389. 

355» 1 a 
As one traverſe is enough to make a perfect iſſue, a 
traverſe cannot be regularly taken upon a traverſe, if tis 
well taken to the material point, and to the ſub- 
ſtance of the action; but where the 42222 is not 
well taken, nor pertinent to the matter; there to that 
which was ſufficiently confeſſed and avoided before, the 
other party may well take a traverſe after ſuch immaterial 
traverſe taken before: And if ſpecial matter alledged in a 
foreign county in the defendant's plea be falſe, the 2 
tiff may maintain his action, and traverſe that ſpecial 
matter; and in ſuch caſe a traverſe on a #raver/e hath 
been adjudged good. 1 Saund. 32. Poph. tor. 

Theſe rules are to be obſerved in traverſes # 1. The tra- 
verſe of a thing not immediately alledged, vitiates a good 
bar. 2. Nothing muſt be ſraverſed but what is expreſsly 
alledged. 3 Surpluſage in a plea doth not inforce a /ra- 
verſe. 4. It muſt be always made to the ſubſtantial part 
of the title. 5. Where an act may indifferently be in- 
tended to be at one day or another, there the day is not 
traverſable. 6. In action of treſpaſs generally the day 
is not material; though if a matter be to be done upon 
a particular day, there it is material and /raverſable. 2 
Roll. Rep. 37. 1 Noll. Rep. 235. Telv. 122. 2 Lill. 
Ar. 313. If the parties have agreed on the day for a 
thing to be done, the traverſe of the day is material; 
but where they are not agreed on the day, it is other- 
wiſe; and though tis proved to be done on another day, 
'tis ſufficient. Palm. 280. Per Holt Ch. Juſt. Where 
a traverſe goes to the matter of a plea, c. all that went 
before is waved by the traverſe ; and if the traverſe goes 
to the time only, it is not'waved. '2 Salk. 642. In ac- 
tion of treſpaſs, a particular place and time were laid in 
the declaration, and in the plea there was a traverſe as 
to the place, but not as to the time: On averment that 
it was eadem tranſpreſſio, the plea was held . $3 Lov. 
227. 2 Lutw. 1452. Where a plea in juſtification of a 
thing is not local, a traverſe of the place is wrong. 2 
Mod. 20 The ſubſtance and body of a plea muſt be 
traverſed. Hob. 232. But a traverſe that à perſon died 
ſeiſed of land in fee modo & forma as the de nt had 
declared, was adjudged good. Hutt. 123. A lord and 
tenant differ in the ſervices, there the tenure and not the 
ſeiſin ſhall be traverſed ; but if they agree in the ſervices, 
the ſeiſin and not the tenure is traverſable; and it is a 
general rule, that the tenant ſhall never traverſe the ſeiſin 
of the ſervices without admitting the tenure. March 
116. 3 Nel. Abr. 361. That which is not material nor 
traverſable, is not admitted when it is alledged, and not 
traverſed. 2 Salk, 361. But the omitting a traverſe 
where it 1s neceſſary, is matter of ſubſtance. 2 Mod. 60, 
And a traverſe of a debt is ill when a promiſe is the ground 
of the action; which ought to be traverſed, and not the 
debt. Leon, 252. | 

A traverſe ſhould have an inducement to make it re- 
late to the foregoing matter. And 'tis no good plea for 
the plaintiff to reply, that a man is alive who is alledged 
to be dead, without traverfing that he is not dead. 


3 Salk. 357. Qu. It is ſaid that where a traverſe abſque | 


bc comprizes the whole matter generally, it may conclude 
& de hoc pon. ſe "pi patriam , but when it traverſes a 
particular matter, the concluſion ought to be with an aver- 


ment, &c. 1 Salk. 4. 


Traverſe may be in an anſwer in Chancery, replication, c. 


In an action upon a bail bond the arreſt is not !raver/able. 
1 Strange 444. Traverſi of a ſeiſin'in fee is ill, where a 
leſs eſtate would be ſufficient. 


the party confeſſes and avoids, he ought not to traverſe. 


3 Nelſ. Abr. | 


the Monaſticon. Tom. 2. 


2 Strange 818. Where 


* 
F 


* 


TK 


And it may be paſſed over and iſſue taken upon the 
traverſe, 2 Strange 83). See Chancery, and Black. Com. 


3 E. 312. RE XS 
_ TRAVERSE OF AN INDICTMENT OR PRE- 
SENTMENT, Is to take iſſue upon, and contradict or 
deny ſome chief point of it: As in a preſentment againſt a 
perſon for a highway overflowed with water, for default 
of ſcouring a ditch, c. he wax traverſe the matter, that 
there is — — or that the ditch is ſufficiently ſcoured; 
or otherwiſe fraverſi the cauſe, viz. That he hath not the 
land, or he and they whoſe eftate, &c. have not uſed to 


ſcour the ditch. Lamb. Eiren. '521. Book Entr. See Black. 


Com. 4 V. 345. 
TRAVERSE OF AN OFFICE, Is to prove that an in- 
- made of lands or goods by the eſcheator, is de- 
ective and untruly made. No perſon ſhall traverſe an office, 
unleſs he can make to himſelf a good right and title : And 
if one be admitted to traverſe an office, this ad- 
miſſion of the party to the traverſe, doth e r. the 
title to be in him, or elſe he had no cauſe of traver/c 


Vaugh. 64. 2 Lill. Abr. 390, 591. The traverſe of 
inquiſition for the King is to be conſidered as a debt, and 


the proſecutor may carry down the record. 2 Strange 
1208. See Black. Com. 3 V. 260. Keg F 
TRAVERSUM, Signifies a ferry: It is mentioned in 
. 1002. 
TRAWLERMEN, A ind of fiſhermen on the river 
Thames, who uſed unlawful arts and engines to deſtroy fiſh, 
of which ſome were termed Tinkermen, others Hebbermen, 


and Trawlermen, &c. And hence come to trotol or trawl. 


for pikes. Stow's Surv. Lond. pag. 19. 


RAYLBASTON. See Fuſtices of Traylbaſton; and ſee 
copies of ſeveral commiſſions granted to them by 
the Firſt, in Spelman's Gloſſary, verbo Traylbaſton. The 


common people in thoſe days called them Traybafton, quod . 


ſomat, trabe baculum, Edward the Firſt in his thirty-ſe- 


cond year, ſends out a new writ of inquiſition, called 


Trailbaſton, againſt intruders on other men's lands, who, 
to oppreſs the right owner, would make over their lands 
to great men; againſt batterers hired to beat men, break - 
ers of the peace, raviſhers, incendiaries, murderers, fight- 
ers, falſe aſſiſors, and other ſuch malefactors: Which in- 
quiſition was fo ſtrictly executed, and ſuch fines taken,” 


that it brought in exceeding" much treaſure to the King. 
Chron. fol. 111. See Plic emen, fol. LG 
280. And 4 Inft. 186. And in a parliament 1 Nic. 2. 
the commons of England petitioned the King, that no com- 
miſſion of Eyre or Traylbaſton, might be illied during the- 
wars, or for twenty years to come. Rot, Par. 1 
Cowell. | | 
TRAYTOR, (Traditor, Prodit:r) A ſtate offender, 
betrayer, &c. See Treaſon. ; 
AYTEROUS, ( Perfidioſus) Treacherous or full 
difloyalty. Lat. Law. Dit. 
TRAYTEROUS POSITION, Of taking arms by the 
King's authority againſt bis perſon, and thoſe that are com- 


2. 


miſſioned by him, is condemned by the Statute 14 Car. 2. 


cap. 3. 
T. R. E. Tempore Regis Edwardi. Theſe initial letters 
have this continual note of time in the domeſday regiſter, . 


where the valuation of manors is recounted, what it was in 
the time of Edward the Confeſſor , and what ſince the con- 
queſt. As in Oxenfordſcir——manerium de Burceſtre, 
T. R. E. valuit quindecim libras, modo ſexdecim, Cowell. 


— 


TREASON, (From the Fr. Trabir, to betray, and Tra- 
biſon, betraying, contracted into treaſon) is the crime of 


treachery and infidelity to our lawful ſovereign ; the Latin 
word for which uſed in law is proditio. SON 
Treaſon is divided into Fs 
. High Treaſon, aw proditio, 
Petit Treaſon, Proditio parva. 


Mention is alſo made, in ſome of our ſtatutes of ac- 
cumulative and conſtructiue treaſon. High treaſon is de- 
fined to be an offence committed againſt the ſecurity of 


the King and kingdom; and as all treaſons include fe- 
lony, the word proditorie muſt be uſed in the indictment 
for treaſon, to diſtinguiſh it. 3 Pf. 4, 15. The great- 

"neſs 


* * 
* | 


T R E 
nels of this offence of treaſon and ſeverity of the puniſh 
ment thereof, is upon two reaſons, becanſe the ſafety, 
peace and tranquillity of the kingdom, is highly concetn- 
ed in the prefervation of the perſon and ent o 
the King; and therefore the laws have given all poſſible 
ſecurity thereto, under the ſevereſt penalties: And as the 
ſubjects have protection from the King and his laws; fo 
ex are bound by their allegiance to be irue and faithful 
to him. 1 Hales Hiſt. P. C. 50. | 
At Common law there were Theres opinions concern- 
ing high treaſon; and before the ſtatute 25 Ed. 3. Trea- 
on was a very uncertain crime; for the killing of the 
King's brother, or even of his meſſenger, was taken 0 
be included in it; fo when acts tended to diminiſn e 
. dignity of the crown, and where a man Pes popular, 
this was conſtrued to be incroaching roya power, and 
Held to be treaſon ; ſo that by the exceſs of the times, 
any crime by aggravating. the Cl ſtances of it, was. 
heightened into treaſon ; Wherefore this ſtatute was made 
to determine what ſhould-be treaſon ; and ſince the mak+ 
ing thereof, there can be no conſtructive treaſon ;; i.e. Nov 
thing can be conſtrued to be treaſon, which is not literally 
ſpecified in that act; nor may the ſtatute be canſtrued 
by equity, becauſe it is a declarative law, and one denla- 
ration ought not to be the declaration of another; be- 
fides it was made to ſecure the ſuhject in his life, liberty, 
and eſtate, which by admitting conſtructions to be made 
of it, might deſtroy all. 1 Hawk. P. C. 34. 3 Salk. 


358. ' 2 
The ſtatute 25 Ed. 3. cap, 2. (reciting that divers opi- 
nions having wg . = ſhould amount to high trea- 
ſon) enacts and declarcs, That if a doth compaſs 
or imagine the death of, the King, n, or their eldeſt. 
ſon and heir; or if he do violate and deflower the King's 
wife or companion, or his eldeſt daughter unmarried, ar | 
the wife of the King's eldeſt ſon; or if he levy war 
gainſt the King in fis realm, or adhere to his enemies, 
12 them aid and comfort in the realm, or elſewhere, 
and thereof be probably attainted of open deed ; and if a 
man counterfeit the King's Great 'or Privy Seal, or his 


» 
* 
- 


money, or bring falſe money into the kingdom, like io | 


the money of England, to make payment therewith in de- 
ceit of the King and his people; or if he kill the Chan- 


cellor, Treaſurer, or a King's Juſtices in either 
Benen, Juſtices of Az, ages: in their places, do- 
ing their offices; theſe caſes. are to be adjudged treaſon : 


And if any other caſe ha before the juſtices, ſup- 
poſed to be treaſon, they ſhall not „rent to ju t 


till it be declared by the King and parliament whether it | 
onght to be judged treaſon or not. 
his ſtatute. may be conſidered. as one of the greateſt 
balwarks of Eugliſb hberty. _ | 
But to proceed. It was made high treaſon to wiſts or 
defire, by wonds or writing, or to imagine the death of 
the King, Queen, or their heir re or to publiſh, 
that the King was an heretick, ſchiſmatick, infidel, Sc. 
by 26 H. 8. c. 13. And to endeavour to depoſe the King, 
or affirm by writing, that he is an uſurper, tyrant, UW. 
was declared treaſon by the 4 Edw. 6. c. 12. But theſe 
are repealed by 1 Mar. which enacts, That no act, deed 
or offence, ſhall be deemed or adjudged treaſon, but ſuch | 
as are declared and expreſſed to be fo by the 25 Ed. 3. 
concerning treaſons. 1 Mar. Se. 1..c. 1. All treaſons 
were ſettled by the Stat. 25 dw. 3. c. 2. And by 1 
Mar. c. 1. that act was re-inforced and confirmed, and 
made the only ſtandard of treaſomʒ the 1 Mar. takes away 
the, power of the King and parliament to ach udge an 
thing elſe to be treaſon, than what is declared to be ſuc] 
therein : So as no crime is at this day high treaſon, petit 
treaſon, or miſpriſion of treaſon, unleſs it be declared oy 
25 Ed 3. or by ſome ſtatute ſince the 1 Mar. cap. 1. 
other ſtatutes made between thoſe two acts concerning high 
treaſon are abrogated ; but ſince 1 Mar. many offences 
are made high treaſon by ſtatute, which were not ſo be- 
fore; as relating to the Pope, Popiſh Prieſts and Hapiſts, 
the Prctoftant Succeſſion, &c. And to ſay that the King is 
a Papiſt, or that he intends to introduce Popery ; intend- 
ing death or bodily harm, or a reſtraint of the King's per- 
lon; or to. incite. an invaſion, Fc. and ſuch intention 
declared by printing, writing or ſpeaking, the offenders 


T. 


ſhall be adjudged: traitors. 13 Cer. 2. c. 1. It was de 
clared treaſon for perſons to ſend any arms, powdet, maſts, 
20 Sr. to France, duting the late war, by 3 C 4 
1 & M. c. 13. Correſponding with the pretended 
Prince of Malu, or remitting him money, is made high 
trenſon. 13 . 3. c. 3. Atl if any one ſhall maliciouſ- 
ly. by writing or printing, declare that the King is not 
lawful King, or that the Pretender hath any title to the 


erown, he ſhall be guilty of treaſon 4 & 5 Ann. . 2: 
Officers ot ſolchers ef this realm, holding correſpondence 
with any tebel, or to the King, or giving them 


any advice, information by letter, meſſage, Wc. is de- 
clared treaſon by the 2 & 3 Ann. c. 20. And if a ſubject of 
Great-Britain — Ireland ſhall inhft es. a ſoldier, with 
intent to go beyond ſea, to ferve any ign prince ot 
ſtats, he (hall ſuffer and forfeit as in — See 12 
| fan, A, a. c. nde Geo, a. c. 30. 
Thee are chief o our ſtatutes ancient and mo- 
dern, declaring What offehces ſhall he treaſon; and trea- 
vn committed ou of -the rraim may be tried in G. K. as if 
| the, offence had been done in the county of Middleſex , 
; allo they may be inquired of and tried in ſuch county as 
the King thinks fit, Sc. A party within one year after 
' outla r treaſon, may ſurrender himſelf to the Chief 
| Tuſtice of England, and traverſe the inditment ; and 
none {hall he attainted of treaſon but by the teſtimony of 
ta. ale Sc, by du, 35 #. ö. f. 2- 5&6 . 
inge X | 4 * 

Alt trials for high treaſon ſhall be according to the 
courſe of the Common law, and not otherwiſe. 1 & 2 
Ph. & M. cap. 10. And perſons indicted for treaſon, 
are to have a of the indictment five days before trial, 
to adviſe with counſel; and ſhalt be admitted to make a 
full defence by counſel learned in the law, and by lawful 
Wittleſſes, &c. and there muſt; be two witneſſes to the 
ſame overt- act, or two acts of the ſame treaſon produced 
face to face, to make out the treaſon againſt them. 7 W. 


3. Cap. 3. 2 n 1 
If one witneſa in high treaſon be poſitive, and the other 
is only by bearſay; theſe are not two lawful accuſers 
within the ſtatutes ; But two witneſſes are not required 
either upon the indictment or trial of treaſon for counter- 
feiting money, by the proviſo of the ſtatute 1 & 2 P. & 
M. Offenders guilty of high treaſon by being concerned 
in the rebellion in the firſt year of K. Geo. 1. were to be 
tried before ſuch commiſſioners of oyer and terminer and 
gaol-delivery, and in. ſuch county as his Majeſty by any 
commiſſion under the Great Seal ſhould appoint, by law- 
ful men of tit ſame county, as if the fact had been there 
committed: This extended only to perſons actually in 
arms. 1 Ges. 1. c. 33. All are principals in high trea- 
ſon; and on attainder of treaſon, the blood of the crimi- 
nal is corruptedd; he ſhall be drawn, hang'd and quar- 
ter'd ; and forfeit his lands and goods to the King, &c. 

' Treaſon by the Stat. 25 Ed. 3. in compaſſing and ima- 
gining the death of ibe Ring, muſt be manifeſted by ſome 
overt-act ; as by providing arms to do it, conſulting to 
levy war againſt him, writing letters to excite others to 
join in it, aſſembling perſons in order to impriſon or de- 
poſe the King, or to get him into their power, &c. theſe 
acts are ſufficient to prove that one compaſſed or imagined 
the death of the King, and'to make a man guilty of high 
treaſon. 3 7. 6. 12. It has been a very great queſtion | 
whether words ſpoken can amount to high treaſon : But 
it was relalved. in the trial of the regicrd-s, that though: 
a man cannot be indicted of high reaſon for words only; 
yet if he be indicted. for compaſſing the King's death, 
. theſe words may be laid as an ayert-aCt, to prove that 
he compaſſed the death of the King; and to ſupport this 
opinion, the caſe of a perſon was cited who was in- 
difted of tregſon, Anno 9 Car. 1. for that he, being the 
King's ſubject at Liſbon, uſed: theſe words: I will kill the 
, King, (innuendo King Charles) if I may come to bim; and 
afterwards he came into England for that purpoſe; and 
two merchants proving that he ſpoke the words, for that 
bis traiterous intent and the wicked imagination of his 
heart was declared by theſe words, it was held to be 
high rea/on by the Can law, and within the ſta- 
tute of the 25 Ed. 3. cap. 2. Gro. Car. 242. 1 Lev. 
Py. | 


—_ 


. 
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Deliberate 
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Deliberate words, which ſhew a direct 
the King's life, will amount to an overt» 
paſting or ning the King's death; as the 
or imagining the death of the King is. the ireq/an, words 
are the moſt natural way of exprefling the i of: 


againfd; | 
of con- 


the heart, and may be good evidence of it: Awad any: | 


3 


external act, which may be 5 
gination, is an overt-adt; but although 
an overt · act of treaſon, they muſt" be abe 3 certain 


ſitive, as plainly to denote the 1 of the; 
c 


„ een , als wy age 
de Rege, c. 1 a gw | 
Mol. 52. te 


The maxim, that us yords can; amok. feen. 
this. day, i is not generally true; arid: motwi 
objections made againſt words being high 
the fat. 1. M. cap. 1. wherein it it is ſaid, that many not 
honourable per fans, and others of good reputation, had 
then of late for words only ſuffered ſhameful: deaty 
that the ſeverity: of er like dangetous and painful laws 
ſnould be any geo was ena&ted, That no _— 
1. treo ſon by 'w writing, cyphering, tr; ho 

be adjudged treaſon. It appears from the nexy'patt- of 
mble of the ſaid ſtatute, that it is applicable 
ſtarutes in the time of King Hen. 8. which made 
hats words high treaſon, And in the firſt edition uf fale 
Plegs of the Goum it is twice ſaid, that it been ad- 
Judged that words are an over · act; though in 
editron: it is ſaid, that compalling by bare words 3 is not 
an overt- act, &c. 1 Hawk, 41. 

Ever fines the revolution, it has been the 
practice, where 2 perſon, by treaſonabie diſcoxr/es; hes 
manifeſted a deſign to murder or diſpoſe the King, to 
convict him upon ſuch evidence: And Chief Juſtice Hole 
was of opinion, That ex 
convict a man of high rte/ot ; hut if from the tenor of 
his diſcourſe, the jury were (inked he was engaged in a 
deſign againſt the King's life; this was ſufficient os con- 
vict the priſondr. State Trials, Vol 4. pag. 192. 

Words of perſuaſion to kill the King, are overt-aQs 
of compaſiing, his death ; and it hath been adjudged, 
that he who intended by forge to preſeribe laws to the 

and to reſtrain lim of his power, doth intend to 
deprive him of his crown and life ; that if a man be ig- 
norant of the intention of theſe who take up arms a- 
gainſt the King, if he join in hos ee with them, he 
is guilty of ſreaſan; and that the law conſtrueth every 
rebellion to be a plot againſt the King's life, and a de- 
poſing him, a rebel would not ſuffer that King 
to reign and Jive, O will pyniſh him for rebellion. 
Moor 620. a. Salk. 63. 3 Nel/. abr. 368. 

It is ſajd, that words ſpoken. to draw away the affection 
of the people from the King, and to ſtir them up. againſt 
him, tend te bis deach and deſtruction, and are — 
But the 1 imagination ef high /reaſon, without act or word, 
is: not puniſhahle. Nxer 1.28, 1 Rep. Jen. Gent. 88. 
If words are ſet down in writing, and _ privately in 
one's cloſet, they are not an overt- act of treaſon, except 
the words are publiſhed. Kel. 20; But it hath been, 
held, chat i789/oneble matter put in writing, ſeribert eff 
agpre.; and though it ws not pubhſhed, but ſent in a 
box to the King, it ſnewed the intent of the party to be 


Under the. head of compaſſing and imagiriing the 
King's death, intention of treaſon proved by circumſtances, 
is. high: 4764/08 ; The- law takes notice of intentions to 
commit treaſon, 2 8 actions are governed by their 
intentions, (9c. 1 50006 206. For a man 
ta ſay that he w- "King, ter the King's death, hath 

edi:reqſon : And ſo to propheſy when the King | 


mal 5 3 may imply a knowledge of conſpiracy. 
— en. 88. 


There muſt- be a intent; or imagination-to 
kill che King. to 8 treaſen; the killing 
— per unfoltumum, as Sit Mal Tyr rel killed King ul. 

y- the-glanoe of an: arrow in Neto Foreſ, is not itea. 
| _— gf. thong — — law, if a madman killed 

or offered to kill Kang; it was held ta be e 
by the; 2.5; Ea. 3. fl. g. c. 2. by force of the wards cnwpoſnar | 
1iagsat,, he tht is non compos men i and totally depiiyed:| 


high trenſen. 2. Kell. Rep. 88. 


e 


| foe vin Ratute 3 ner e 


— 2 | 


preſs words were not ntcellary to the 


be an overt- act; a conſpiracy 
is no overtesct, unleſs a war is actually levied ; though 


f example,; where great 


R E 


TE 
of; al corapaings and nnagiaations, canngt 
tyeafor;;- hut it maſt 3 madneſs, phe Fer 


Twin of ve, 3 
5. * Regent conſpire her death; 
— * conſpire the King's death, i- 
e. ags are igtaſon: And pg, bo the compuſſing. 
fb of the Buren Je be treefon the 25 Ed g. 
muſt be ——— during the marriage; and it doth 
extend to Wager. 


n Fr 0ed folk 16 , that is living, i beg 
4 ch tho though be wa. nor'the 6 ſon; but it 
apparent to, the Crown be a collamral heir, he 


againſt ſuch, 
collateral: heir, 1724/4" hy this ag. 15 
Alfo  vie/ajing the, Auren Con/art is high l and her 
. eonſenting to it is tren; this doth 
® Dowager Quant: 59 likewiſe es the 
Wife. of tht Prince is 27 only during the coverture. 
3 A. 9. Aud the adeſf daughter of 1be King is ſuch a 
daughter as is eldeſt net married at the time of the view 
tian, which will be treaſon, although there was an e 

daughter 2 her, who died without: iſſue: for now the 

elder alive has a right to the inheritanee of the Crown, 


otly: [| upon failure of iſſue male: And violating the Queen's 


perſen, Sc. was high treaſon at Common law, by reaſoft 
it deſtroyed the certainty ef the King's iſſue, and con- 
e Taiſed comtention about the ſucceſſion. H. B 


latter C. 1 


1 A Aueh Dowager, aſtet the death of ber huſband, is 
not a Queen within the ſtatute; for though ſhe bears the 
title, and hath many prerogatives anſwering the dignity 
of her perſon, yet ſhe. is not the King's wife or comt- 
panien :: And a' Queen divorced from the King 4 vis- 
cli matrimonii, is no Queen within thus act, although 

King be Hing 3 Which was the caſe of Q. Katha- 


rine, after 'W L 
ne ns e 72 


was divorced cauſa 1 Hale's Hit, 
"Ke Common: law. compaliing. the death of 
King's children, and Pa ey Fig it by, oert- act, w 


to de treaſen; though by this ſtatutz it is Teſkrained: whe 
ddl lo an he. he, ? 


125. 
By the Gammon law, levying war againſt the King was 
Ws e Bat, as in caſes of high treaſon, there muſt. 
or compalling to levy war 


IT 


if a war is actually levied; then the conſpirators are all 


traitors, although her are not in arms: And à con- 
ſpiracy to AE War will 15 an evidence of an overt- act to 
maintain an indictment for compaſſing the King's death; 


but if the indietment be for leyying war only, proof m 

be made that a war was levied, to bring the ker 

under this clauſe of the 29 Ed. 3. fl. 5. c. 2. 3 Inf. 8, 9. 

H. P. C. 14; If two or more conſpire to levy war, and 

one of them alone *. forers ; this ſhall be adjudged 

treaſon in all. Dyer 98 

Perſans raiſing bak for any pyblick end or purpoſe, 

KCept; and putting themſelves in a poſture of war, by chuſt 

| leaders, and oppoſing conſtables or guards, &c. is T 

treaſon : Ina wag there was a great riot in London by 

'a there, ſome whereof being impriſoned, the 
— to kilt the Lord Mayor, and releaſe their 

| corrades'; and in order to it, to provide | themſelves 


with armour, by breaking open two houſes 2 


| Tower; they marched with a cloke on a pole, inſtead 


.an.enſigh, towards the Lord Mayor's houſe ; and in _ 
way weeting with oppoſition from the ſheriffa, reſiſted. 
them; this Was held levying of war, and reaſon. Trin. 
37. Ez. Sid 338. 

Thoſe who make an inſurreQtion i in order to redreſs x 
publick grievance, whether it be a real or pretended one, 
are ſaid to levy war againſt the King, although they have 
no direct deſign againſt his perſon; as they are for doing 
that by private authority, which he by publick juſtice 
'ought to do, which manifeſtly tends to a rebellion? For 

— by force endeavour to 
remove certain perſons from the King; or to lay violent 
hands on a privy counſellor, or revenge themſelves againſt 
our f pri for executing; his office,” or to deliver men 
' 


1 expel {oteigners, or to reform the law of | 
religion, 


} Y > 
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religion, to pull down all bawdy-houſes, to throw down 
all incloſures in general, &c. But where a number of 
men riſe to remove a grievance to their private intereſt, 
as to pull down a particular incloſure, they are only rio- 
ters; for there is a difference between a pretence that 
is publick and general, and one that is private or parti- 
. 75 3 Infl, 9. H. P. C. 14. Kel. 75. * awk. 
It was reſolved by all the judges of England in the 
reign of King Hen. 8. that an inſurrection againſt the 
ſtatute of labourers, for raiſing their wages, was a levyi 
of war againſt the King; becauſe it was generally againſt” 
- the King's law, and the offenders took upon them the 
reformation thereof. Read. Statutes, Vol. 5. p 1g. Not 
only ſuch as directly rebel and take up arms againſt the 
King; but alſo thoſe who in a violent manher with- 
ſtand his lawful authority, or attempt to reform fis go- 
vernment, do levy: war againſt him; and therefore to 
hold a fort or caſtle againſt the King's forces, or keep 
together armed men in great numbers againſt the King's 
expreſs command, have beenad judged a levying war, 
and treaſon: But thoſe who join ihenielves'to 'rebels, 
c. for fear of death, and return the firſt opportunity, 
are not guilty bf this offence. 3 Lat. 10. ' Nel. 6. 
A perſon in arms was ſent for by ſome of the council 
from the King, and to give in the names of thoſe that 
were armed with him; but he N. gg. and contmued in 
arms in his houſe, and it was held treaſon: Alſo where 
he went with a troop of captains and others into Lon- 
don, to pray help of the city to ſave his life, and bring 
Him to court to the Queen, though there was no intent 
of hurt to her, was adjudged treaſun; and in them who 
joined with him, though they knew nothing but only a 


difference between him and ſome eourtiers : So if any 


man ſnall attempt to ſtrengthen himſelf fo far, that the 
Prince cannot reſiſt him. Earl ef Eſſess Caſe, Moor 

To ſuccour or adbere to the King's enemies, give them 
confort or relief, or for any perſon to be in council with 
others to levy any ſeditious wars, are high #r8aſon': And 
the. delivery or ſurrender of the King's caſtles or forts, 
by the captains thereof, to the King's enemy; within the 
realm or withoũt, for rewards, &: is an adhering to 
the King's enemies, and treaſon by-25 Ed. 3. fl. f. c. 2. A 
lieutenant of Hreland let ſeveral rebels out of Dublin Cuſtle, 
and diſcharged ſome Iriſb hoſtages which had been given 
- for ſecuring the peace; and for this he was attainted 
of high zreaſen in adherring to the King's enemies. 33 
H. 8. Adhering to the King's enemies out of the 
realm is treaſon, and one who wes beyond ſea having 
ſolicited a foreign Prince to invade the kingdom, was 
held guilty of high reaſon, and triable by the ſtatute 35 
Hen. 8. But adherence out of the realm muſt be al- 
ledged in ſome place in England, 3 Inf. 10. H. P. C. 
14 Dyer 298, 310. If there be war between the King 
of England and France, thoſe Euęliſbnen that live in 
France be fore the war, and continue there after, are not 
meerly upon that account adherents to the King's ene- 
mies, to be guilty of zreaſon, unleſs they actually aſſiſt 
in ſuch war; or at leaſt refuſe to return into England 
upon a privy ſeal, or on proclamation and notice thereof; 
and this refuſal 'is but evidence of an adherence, and 
not ſo in itſelf, -1'Hale's Hi. P. C. 165. It has been 
adjudged, that adhering to the King's enemies is an ad- 
hering againſt him; and that the Exgliſb ſubjects joining 
with rebel ſubjects of the King's allies, and fighting 
with them under the command of an alien enemy 
prince, is freaſon, in adhering to the King's enemies; 
And cruiſing in a ſhip with intent to deſtroy the King's 

Fine, without doing " act of hoſtility, is an overt- 
act of adhering, comforting and aiding ; for where 
an Engliſhman liſts himſelf and marches, this is /rea/on 
without coming to battle, or actual fighting. 2 Salk. 


6 . ade 1 

2 indictment for levying of war, or adhering to the 
King's enemies generally, without ſhewing ſome particu- 
lar inſtarce, is not good; becauſe of theſe words, viz. 
Ard ibererf ſhall” be proveably attainted by overt deed, 
which "follow and are not connected to the treaſan of 
cotnpaſiing the King's death, levying war, and adhering: 


. 8 l * 
* — * 
T . 


to the King's enemies; and as theſe. treaſons are ſeveral 
and diſtinct treaſons, one of them cannot be made an 
qvert· act of another. Ibid. There is no neceſſity expreſsly 
to alledge that adherence was againſt the King; but 


it is faid, that the ſuccouring a rebel fled into another 
realm, is not within the ſtatute 4 for a rebel is not pro- 
| rate enemy, and the ſtatute is ſtrictly taken. 1 

PF 
Suben of the King in open war and rebellion, are 


not the King's enemies, but traitors; and if à ſubject: 


Join with a foreign enemy, and come into England with 
him, if he be taken priſoner, he ſhall not be ranſomed or 
proceeded againſt as an enemy, but as a traitor to the 
King: On the other hand, an enemy coming in open 
hoſtility into Exgland, and taken, ſhall be either exe- 
cuted by martial law, or ranſomed; for he cannot be 
indicted of treaſon, becauſe he never was within the li- 
genes of the King. f i 1 
* By Ee prousabiy, a perſon ought to be convicted 
of the inaſon on direct and manifeſt proofs, and not 
upon preſumptions or inferences; and the word at lainted, 
; neceflanly-implies, that the priſoner be proceeded againſt 
and attdinted according to due courſe of law; where- 
fore if a man be killed in open war againſt the King, or 
be put to: death arbitrarily, or by Martial law, and be 
not attainted of treaſon. according to the Common law, 


he forfeitꝭ nothing; for which cauſe: ſome perſons killed 


in open rebellion againſt the King, have been attainted 
by act of parliament. 161d; 112. 
| I a perſon be indicted of 7rea/on, and will not anſwer, 
or if he anſwers impertinently, judgment ſhall be given 
againſt him as taken pro — fo 

04. On a judgment for high treaſon, error was brought, 
for chat the indictment did not conclude contra ligean- 
ſiam, . Now though all the particular facts of the 
treaſan were fully expreſſed, ſo that it appeared that it 
muſt be contra ligeamiæ ſux debilum, yet the judgment 
was reverſed. 3 Lev. 396. Upon a writ of error to 


reverſe an attainder in Fredſon, becauſe the party con- 


victed was not aſlced what he had to ſay why judgment 
ſnould not be given againſt him, the attainder was re- 
verſed ; for he might have a pardon, or ſome matter to 
move in arreſt of judgment. 2 Salt. 630. 3 Med. 265. 
And the omiſſion of any neceſſary part of the judgment 
for treaſon, is error ſufficient to reverſe an attainder, as 
it is more ſevere and formidable in tregſon than for any 
other crime. 2 Salk, 632. | | | 
As to the counterfeiting tbe King's ſeal, this was trea- 
en by the Common law; and the ſtatute 29 Ed. 3. men- 
tions only the great ſeal and privy ſeal; for the coun- 
terfeiting of the ſign manual or privy ſignet, is not 
treaſon within that act, but by 1 2 P. & M. c. 6. 
Thoſe who aid and conſent to the counterfeiting of the 
King's ſeal are erg guilty with the actors: But an 
intent or compaſſing to counterfeit the great ſeal, if it 
be not actually done, is not treaſon; there muſt be an 
actual counterfeiting, and it is to be like the King's 
great ſeal. 3 ft. 15. S. P. C. 3. H. P. C. 18. And 
this branch of the ſtatute does not extend to the affixing 
the great ſeal to a patent, without a warrant for ſo do- 
ing ; nor to the raſing any thing out of a patent, and ad- 
ding new matter therein; or to the taking off the wax 
impreſſed by the great ſeal from one patent, and fixing 
it to another; yet this, though it be not a counterfeit- 
ing, has been ee a miſpriſion of the higheſt de- 
gree: And a perſon guilty of an act of this nature, with 
relation to a commiſſion for levying money, Sc. had 
Judgment to be drawn and hang d. 2 H. 4. 3 Inf. 16. 
Kel. 80. Till a new great ſeal is made, the old one of 
a late King, being uſed and employed as ſuch, is the 
King's ſeal within the ſtatute ; notwithſtanding its vari- 
ance in the inſcription, portraiture, and other ſubſtan- 
tials : And when an old great ſea} is broken, the coun- 
terfeiting of that ſeal, and applying it to an (inſtrument 
of that date wherein it ſtood, or to any patent, &c. with- 
out date, is /rea/on. 1 Hale's Hiſt. P. C. 1. The ad- 
ding a crown in a counterfeit privy ſignet, which was 
not in the true; and omitting ſome words of the in- 


ſcription,” and inſerting others, done purpoſely to make 
| 2 


the ſpecial manner of adherence muſt be ſet forth : And 


that he is guilty; - Style. 


a little difference, alters oy the caſe, but tis high, /rea- 
l being publihed on « eg ptet 10 by s Bf. 
13 ee c 


At Common law forging of the King's money was treaſon, 
as counter feiting it is 7 25 Ed. 3. ft. 5. c. 2. Forging 
or. counterfeiting foreign money made current Wit by 
proclamation, is likewiſe high reaſon, by 1 Mar. C. 6. 


: 
—_— 
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bettors, and procurers, are within the act; but if the 
killing it upon a ſudden falling out, dr (deere, fe, 
it is not pe/it treaſon; for perſons accuſed of petit urtaſan 
ſhall be adjudged Not gülty, or principal and abceſ- 
2 8 according to the fules of lau itt otlrer caſes; (Ji. 
ne Wo! ar a7 cht 


” ay + 
K ' ary : ©. 


Petit treaſon is committed againſt the head, though not 


And if not current here, it is miſptiſion of 7rea/on, Coun- {againſt the ſupreme bead and if a (ervent- kills His 


terfeiting the King's coin, or impginng or lightening it 
by . By &c, 5 Fran but it ſhall work no cor- 
ruption of blood. 18 El. cap. 1. And as thoſe who 
coin money without. the King's authority are guilty of 
treaſon ; ſo are thoſe that have authority to do it, if they 
make it of greater alloy, or leſs weight than they ought. 
3 Inf. 17. 2 Inf. 37%. H. P. C. 20. If 4: countet- 
feit money, and another vent the ſam for hig-0wn, be- 
nefit, he is not guilty of treaſen; fot it is only a cheat 
and miſdemeanor in him, puniſhable by fine Jand-impri- 
ſonment: But if ove counterfeits the King's money 
though he never yents it, this is a counterfeiting and 
treaſon_ within the ſtatute. And if any man doth coun- 
terfeit the lawyful coin of this kingdom in a great mea- 
ſure, but with ſome variation in the impreſſion, &c. yer 
it is counterfeiting of the King's money; and ſhall not 
evade the ſtatute. 1 Hale Hift. P. C. 214, 213. Trea- 
Jen in making dyes, &c. for coining and colour- 
ing metal, &c. ſee 8& g N, 3. c. 26. and Cin. 
Bringing falſe money into this kingdom, counterfeited like 
the money of England, knowing it to be falſe, is !r2a/on 
by the 25 Ed. 3. In this caſe it muſt be counterfeited, 
according to = likeneſs of Engliſþ money, and is to be 
knowingly brought over from ſome foreign nation, not 
from any place ſubject to the Crown of England; and 
mult be uttered in payment. 3 Hf. 18. 
The killing of the King's chancellor, treaſurer, juſtices of 
either bench, Sc. declared to be fregſon, relates. to no 
other officers of ſtate beſides thoſe expreſsly named; and 
to them only when they are in actual execution of their 
offices, repreſenting the perſon of the King, and it doth 
not extend to any attempt to kill, or wounding them, 
Se. 3 Inf. 18, 38. H. P. C. 1). The places for the 
juſtices to do their offices, are the courts themſelves, 
where they uſually, or by adjournment, fit for diſpatch 
of the buſineſs of their courts. -1 Hales Hi. P. C. 
232. | 5 5 5 * | 
By the fat. 17 Geo, 2. c. 39. it is made high treaſon 
to hold correſpondence with the Pretender's ſons : And 
if they land or attempt to land in his Majeſty's domini- 
ons, they are to be deemed attainted of high, 7724/2. 
By the tat. 20 Ceo. 2. c. 30. any perſon impeached by 
the Commons of high treaſon, whereby any corruption 
of blood, may make his defence by council, not exceed- 
ing two, to be aſſigned him on application at any time 
after articles exhibited. See Miſpriſion. See farther as 
to High Treaſon, Black. Com. 4 U. 73, 421. with reſpect 
to {r:als in high treaſon, 1d. 345, 433. As to Miſpriſion 
of Treaſon, Id. 120. ks | | | 
HIGH-TREASON, At peal of. It was antiently permit- 
ted, that any ſubject might appeal another ſubject of high 
treaſon, either in the courts of Common law (Brit. c. 


22) or in parliament, or (for treaſons committed beyond 


the ſeas) in the court of the high conſtable and marſhal. 
The cognizance of appeals in the latter ſtill continues 
in force; and ſo late as 1631 there was a trial by battle 
awarded in the court of chivalry, on ſuch an appeal of 
treaſon : (By Donald Lord Rea againſt David Ramſey. 
Ruſbiv. Vol. 2. part 2. pag. 112) But the firſt was vir- 
:uclly aboliſhed. by the ſtatutes 5 Ed. g. c. 9. & 25 Ed. 
3. c. 24. (1 Hal. P. C. 349.) and the ſecond (i. e. ap- 
peals in parliament) expre/aly by flat. 1 Hen. 4. C. 14. 
So that the only appeals now in force for ys done 
within the realm, are appeals of Felony and Mayhem. 
Black. Com. 4 V. 210. 5 5 a 
PETTT TREASON, Is where one, out of malice, takes 
away the life of a ſubject, to whom he owes ſpecial obe. 
dience: And it is called petit iregſon in reſpect to high 
treaſon, which is againſt the A. 3. Inft. 20, It ma 
be committed where a ſervant kills his maſter, a wite 


miſtreſs, or the wiſe of his maſter,” ſhe is maſter within 
the letter of the ſtature und it is 7. ut treuſun: But this 
ſtatute is fo ſtrictly conſtrued, that no caſe which hn 
not be . within the meaning of the words of it, 

ſhall be puniſhed by it; and therefore if x ſon kills his 
father, he ſhall not be tried for petit treaſan, except he 
ſerved his father for wages, Ge. in which caſe he ſhall be 
indicted by the name of a ſervant; and yet the offence - 
is more heinous by far in a child than à ſervant. 3 
Ia. 20. H. P. C. 23. it Rep. 34. A (ervant procured. 


another to kill his maſter, who killed bim in the-ſer«d - 


vant's preſence; this was petit treaſon, in the ſervant, 
and murder in the other; if the ſervant had been abſent, 
the crime would not have been petit creaſon, but murder, 
to which he would have been acceſſary: 3 1nft.' 20. Maar 91. 
v. fra. Where a ſetvant intended to kill his maſter: and 
laid in wait for that purpoſe while he was his ſervant; but - 
did not do it till he had been a year but of his ſervice; 
it was adjudged perir reaſon, "B:2P-C 23. A maid 
ſervant and a ſtranger conſpired to rob the miſtreſs, and 
in the night the ſervant opened the door and let in the 
ſtranger into the houſe, O killed her miſtreſs,” ſhe» 
lighting him to ber bed, but neither ſaying nor doing 
any thing, only holding the candle; and this was held 
murder in the ſtranger, and peti: treaſon in the ſervant. 
E 10: qa an hos Fit" 32; 29 
If a wife and a ſtranger kill the huſband, it is petit 
treaſon in the wife, and murder in the ſtranger: And ſo 
it is of an eccleſiaſtick perſon, killing his prelate, Ec. 
Dali 337. If a wife and her ſervant conſpire to kill the 
huſband, and appoint time and place ſor it, but the ſer- 
vant Alone in the abſence bf the wife killeth him ; it 
ſhall be perit treahn ii both: Aid if the wife procure 
a ſervant to kill the huſband, both axe guilty of vtlis 
treaſon; alſo if a ſtranger procures a wife or ſervant. to 
kill the huſband or 'maſter, he may be indicted as ac- 
ceſſary to petit treaſon; | Dyer 128, 332. Compt. 4. 
Where the wife and another who was not her ſcrvant, eon- 
ſpired the death of the huſband, the indictment was that 
the wife proditorie, and the other perſon felonice gave him! 
poiſon, &c. whereof he died; and the wife being acquitted. 
on the indictment, ſhe brought an action againſt her ſon- in- 
law for a malicious proſecution, and tecovered damages; 
but afterwards he brought an appeal of murder againſt her, 
upon which ſhe was convicted in B. R. and carried down 
into the county where the fact was done, and there execut- 
ed. Cro. Car. 331, 382, Md. Ca. 217 3 Net/. Abr. 372. 
On divorce from the huſband for adultery, a woman is a 
wife within the ſtatute to be guilty of a againſt 
her huſband ; for they may cokabit again: But where a 
man marries a ſecond” wife, the former being alive, fe is 
not within this law. 1 Hal. Hit. b. C. 381. = 
If a clergyman be ordained by the biſhop of A. and 
he kills that biſhop, it is petit treaſan, for he hath profeſs - 
ſed canonical obedience to him: And where a parſon hath. 
benefices in two dioceſes, if he kill the biſhop of either, 
it is pelit tre ſon; but in caſe he kill a biſhop out of the 
dioceſe where he is beneficed, it & only murder. 1 
Hale's Hi. P. C. 381. A parſon kills the metropolitan 
of his province, this will be petit treaſon, though he be 
not his immediate ſuperior. /5id. In pelit — 3 it is 
faid that there muſt be two witneſſes to the indictment; 
and need not be to the trial of it, for it is not within the 
ſtatute 5 V. 3. c. 3. 2 Hawk. P. C. 288. All peri: trea- 
ſon implies murder, and it is the higheſt degree thereof: 
And an attempt by a wife to kill her haſband ; piracy 
by a ſubje&, Sc. were petit treaſon hy the Common law. 
e 159%% 3 events 7 3 
This kind of traaſon gives forfeiture of lands by 
eſcheat to the lord of the fee, Sc. and a man is drawn 
and hanged for it; and a woman burned. 1 ft. 37. 


her huſband, or a ſecular or religious perſon killeth his 
prelate or ſuperior. 25 Ed. 3. 6. 2. And aiders, a- 


One apprehended by an officer may ſurrender within the 
| "0 | _ 99 0 g —— 7 
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r.. 5 — 24; 
Commitment for — 48 1 be general, without exp 
ſing the ular Cj 1 Strange 2 

On the ſubje& treajon, hoo fans, 5 nh 

7 pen See farther to as to petit jreaſon, 

An (Theſaurus) Significs riches and 

and as the King's tredſure is the honour and wy a 
. this reaſon mines of gold and ſilver 
TREASURER: (The/aararius) Is an officer to @ 2 
_ Ireaſure of another is committed tobe Kept, and ne 
poſed-of : The chief of theſe with us is the, Lord Treaſure 
e England, anty. is a lord by his office; and eng of th 
6 of che kingdom. This great officer, | ns. 
place — bene-placite, and i _ aber by cke eee 
95 a whlte ſtaff to him ner and im former t 
- he received his office by wy che golden keys ol 
| treafury : He is alfo treaſurer of the Exchequer, ;by; eres; 
patent. fand by 3s Edw. 3. Stat. 1. c. 12 WIT 
error the lord chancellor and loxd tregſurer ſhall, ca 
the record and proceſs of the Exchequer lo be brought 5 wa 
fore them, who are judges ; but the uri in te be dire@ted-f 
" the treaſurer and barons, wh have the kenping.of & 
u, . f the Ki T ana = 10 
th er, 1s ing 8 £ ined in - 
er; lie has the check of aſt 3 
ecting the cuſtums und royal reventes; all —_— 
of the — in all ports of England. are in I 
difpofition ; | eſcheatork in every coumy are nomi 
by him; and he makes leaſes of all de lands belonging, 
to the ctown, ,. 

But the high and important poſt of lord een 
has of late years, like ſome other great offices, . been 
eſtetmed too great 4 taſk for one perſon, and been 
nerally executed by [commiſſioners And 7 more 
longing to this offoe, $145. 20 Edu. 3, ©. 6. Per 


dtv. 4. c. 1. Egeo, 4. c. 31 H. 
41 1 Zw. Ki. kg 1 bg 104. . Rathen 
Cm. 3 V. 44,56. Hany one Kill the ng 1 


neee 

. e there is a treaſurer . 

wn N who is of the privy oo, and wi Wo 
lier, Sc. has great power. Stat. em. 2. C 1. 


A 15cafurer of the navy or war. 35 wm e. Treaſurer, | 
f the King's chamber: 33 H. . e. A treaſurer of 
tbe wardrobe. 25 Ed. 3. c. 21. are trea/urers-| 


of corporations, & c. 

TREASURER IN'CATHEDRAL, Rc us Anj| 
officer RG I was to take care of the veſtments, 
plate, jewels, rehicks, and other irea/ure r to the 
re Larne and at the time of the reformation, the office 
was extinguiſhed as needleſs in moſt 3 churches, but 
it is ſtill remaining in thoſe of Satiſbury, London, &c. 

TREASURER OF THE COUNTY,, Is he that keeps 
the county fact: There ate two of them in each. qounty,;| 

by the major part of the juſtices of the SEE, 
at Saree ſeſſions; they muſt have 100 INE or. 


J. in perſonal ate, and ſhall not continue 
N a year; derbe ene yearl at 
or within ten days after to their fi 
— 2 The county ſtock, of which this ology bath de 
keeping, is raiſed b by rating every pariſh, yearly; and is 
diſpoſed: to charitabe uſes, for the relief " maimed. 


ſolckers and mariners, priſoners in the county gaols, pay- 

the ſalaries of governors of houſes of correction, and. 
"role ing poor alms-houſes, S. And; the duty of thoſe. 
trenſureta, with the manner. of raiſimg the the ſtock, Sc. is, 
particularly inthe ſtatutes of 43. El. c. 2 7 Jac: 1. c. 4. 
. 5 wn. c. 32. 6 Ges. 1. c. 


" FREASURE-TROVE, ( Theſaur us inventus) i vhs 
any money is found hid in the earth, e 
ground, and no man knows to whom it bel Ds 
| — 1 thereof belongs to the King, or the; 

y ſpecial grant or preſeription: Bur if 

may any ways. be "mig it doth nat belo 
ſuch owner: 
2 to the finder; dut 1 the hy nr 


King by his prerogative, or ſome 
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or lord of che liberty, but 
law, 7 eaſure-trove is 
of England gives it to 
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6 Go I. <1.” And Us hundro . for Gu 
mages. 9 Geo. x. c. 22. 7 Gev. 2. c. 3 
See Timber, 20 Yin. Abr. e nd "Blbek 9 
. 
tictm) Fine wheat mentioned in the ſta- 


rend. TREMESIUM; T The 
ſeaſdh or tittie of ſowing ſummer corn, about Mareb, 
the third th to which the word ＋ rag and corn 


| iſowed i in March is by the French called Tremes and Tremois: 


e was the ſeaſon ſor ſummer- corn, barley, oats, 

ſed to the ſeaſon for winter- corn, wheat, 

Hiptrnogium, and is thus diſtinguiſhed in 
Su.. : MS: .. 

ere A word uſed for granary, in Mon. 


| "HE (From the Fr. Trancher, to cut) 
. er as in the. patent rolls mention is 
aide of n penſion granted by the King to 4. B. uni tren- 
chiatorum #oftrorum, &&c. 
A, A trench, or dike newly cut. Preamb. 
33. 
e Fr. 1 that 
continued thirty days, or 0 maſſes; 
from the Ital. Tem, — rr 


TREPGET. 7. | 
hion, 


i 
33 It is mentioned in 


1 $2. 
* TRESAYLE, The nume of a vt, ts bo ſacd; on-0u- 
8 on the death of the grandfather's 
her now obſolete See Black, Com. 4 Y. 186. 
wr of) Is any tranſpreſſion of the 


Thaw: under „or miſpriſion of either: + 
ic ts t0ſt cratfnthy fed or char wroogrer damage, which 


SS © bahaeal, or to the 
King 


T4 RTE? 


King in his foreſt, Sc. In which fignification it is of 
two ſorts : Treſpaſs general, otherwiſe called treſpaſs" vi 
& armis, and treſpaſs ſpecial, or upon the caſe. Bro. 
7 1 Bract. lib. 4. 1 
reſpaſs ſuppoſes a wrong to be done with force; and 
treſpaſſes againſt the perſon of a man are of ſeveral kinds, 
v menacing or threatening to hurt him; aſſault- 
ing or ſetting upon one, to beat him; battery being the 
actual beating of another; maiming of a perſon ſo that he 
loſes the uſe of his limbs; by impriſonment, or reſtrain- 
ing him of his lawful liberty, Cc. Tre/paſſes againſt a 
man's property may be committed in divers caſes ;as a- 
gainſt his wife, children, or ſervants, or his houſe and 
goods, c. and againſt his land, by carrying away deeds 
and evidences concerning it, cutting the trees, or ſpoiling 


the graſs therein, Sc. F. N. B. 86, 87. Finch — | 


201. 2 Roll. Abr. 545. | | 
Action of treſpa/s lies where a man makes an entry 
on the lands of another, and does damage: And tre/- 
paſs vi & armis, may, be __ by him that hath the 
poſſeſhon of goods, or of a houſe; or land, if he be 
diſturbed in his poſſeſſion : for the diſturbance beſides the 
private damage, is alſo a breach of the publick peace. 
1 Inft, 57. 2 Roll. Abr. 572. 2 Lill. Ar. 596. There 
is this difference between an action of treſpaſs vi & armis, 
and treſpaſs on the caſe : The one lies where the original 
act was a wrong in itſelf, and the other where an in- 
Jury is conſequential to a lawful act; as for inſtance, it 
is lawful for a man to make a dam on his own ground; 
but if by making it, the water overflows his neigh- 
bour's land, an action on the caſe lies againſt him. Mod. 
Caf. in L. & E. 215. 1 Strange 634. Entry into a 
houſe againſt a man's will is treſpaſs; but a man may 
lawfully come into the houſe of another perſon, to de- 
mand or pay money; and if treſpaſs be brought he may 
lead it ſpecially. 2 Lill. Abr. Treſpaſs lies generally 
or breaking a man's cloſe ; for chaſing cattle, whereby 
they die or are injured; taking away pales, and breaking 
of fences, or of doors or windows of a houſe ; for driv- 
ing a cart and horſes over the ground of another, where 
there is no. way for it ; Fiſhing in another perſon's pond, 
and for breaking the pond ; for eating tHe corn of another 
with cattle, and digging in any man's coal mines, and 
carrying away coals ; for — away ſo much of the 
plaintiff 's money; tearing a bond, Sc. 1 Bro. 338. 1 
Saund. 220. 2 Cro. 463. Latch. 144. And where a per- 
ſon has only the crop and veſture, or paſture of land, he 

may maintain opel. Moor 456. | 
Treſpaſs lies for an accidental hurt, as if whilſt a man 
is 5 a Fun it goes off and wounds another. 1 
Strange 596. But a man ſhall not be anſwerable crimi- 
nally, by way of indictment, for a caſual damage done 
to another. 1 Strange 190. Treſpaſs lies for ſetting the 
end of a bridge on another man's ſoil, though it be a 
highway. 2 Strange 1004. And for erecting a ſtall in a 
market, without agreeing for — Ibid: 1238. And 
againſt an officer of the cuſtoms for a GR ſeizure, 
though upon probable cauſe. bid. 820. ying hold 
of a horſe is no treſpaſs, without particular damage. bid. 


B72. 

i treſpaſs for taking goods, the plaintiff muſt alledge 
a property in himſelf ; becauſe in ſuch caſe there may be 
two intendments, one that they were the defendant's 
own goods, and then the taking is lawful ; and the other 
that they were the goods of the plaintiff, when'the taking 


rent, it ſhall always be moſt ſtrong againſt the plaintiff. 
2 Lev. 20. Yelv. 36. | 
If the defendant makes the place where the rre/pa/s was 


done material by his plea, he muſt ſhew it with great cer- 


tainty ; but if it be a zreſpaſs quare clauſum fregit in B. 
and the defendant pleads 42.4 the place where is his free- 
hold, which is the common bar in this caſe, ſo juſtifies 
as in his freehold, c. if iſſue be taken thereon, the 
defendant may give in evidence any cloſe in which he 
hath a freehold ; though if the plaintiff had replied and 
. given the cloſe a name, defendant muſt have a freehold 
in that very cloſe. 2 Salk 453. Carthew's 5 176. 

A plaintiff may make a new aſſignment” of the place 


where, &c, and then the defendant may vary from his | 


firſt juſtification : As for hong 
aſſigned to be done generally in | 
the taking damage feaſant; and the plaintiff in his re- 


plication made a new aſſignment, upon which the defen- 


dant juſtified for a heriot; and it was adjudged good. Moor | 
540. ö Nel/. Abr. 38 1. The defendant in his plea may put 

the plaintiff to the new aſſignment; and every new aſ- 
ſignment is a new declaration, to which the defendant is to 


give a new anſwer, and he may not traverſe it, but muſt 


either plead or demur; yet where treſpaſſes are alledged to 
be done in ſeveral places, and the defendant to ſome, 
and agrees to the places wherein the plaintiff alledged the 
treſpaſſes to be done, there the plaintiff may anſwer that 


part of the plea by a traverſe, and ſnew a new aſſignment 


as to the reſt. Cro. Ela. 492. 812. | 


committed in lands which lie in ſeveral towns or vills, 
if they are in one and the ſame county; for elſe they can- 
not receive one trial, as they are local cauſes of action 
triable in the county where done. 2 Lill. abr. 595. A 
man may have one action of :reſpaſs for ſeveral :re/paſſes : 


And if divers actions of tre/pa/s are brought for one and 


the ſame cauſe, the defendant may get them joined into 
one, if brought to vex him; but the-tre/paſſes muſt not 
be of ſeveral natures, which may not be tried in one ac- 
tion. Mich, 24 Car. B. R. All perſons that are ac- 
ceſſary to any treſpaſs, may be charged as principals ; 
and treſpaſſes continued may be laid with a continuando 
diver fis diebus & vicibus; But things muſt lie in conti- 
nuance, and not terminate in themſelves, or it will not” 
be good: And where a treſpaſs is alledged with a con- 
tinuance, that cannot be continued, the Evidence ought 
only to be to the firſt act. 2 Salk. 638, 639. . 
The beſt way to declare for ſuch — which lie in 
continuance, is for the plaintiff to ſet forth in his decla- 
ration, that the defendant between ſuch a day and ſuch a 
day, cut ſeveral trees, Sc. and not lay a continuando 
tranſgreſſiones from ſuch a day to ſuch a day; and upon 
ſuch declaration, the plaintiff may give in evidence a 
cutting on any day within thoſe days. 3 Salk. 360. 
When a treſpaſs is done before the day mentioned in the 
declaration, it is good enough; becauſe being once a 
treſpaſs, it is always a treſpaſs. Cro. Eliz. 32. The day 
is not material, whether laid before or after the time 
when the tre/pa/s was committed, if it is laid before the 
action brought. | 3 
In all treſpaſſes there ought to be a voluntary act, and 
alſo a damage; and in detinue and trover, where the 
thing itſelf is in demand, it ſhould be particularly named; 
if treſpaſs be laid in a declaration for the taking of goods, 
without expreſſing the quantity and quality of them, or 
the value, &c. it is bad upon a ral demurrer; tho 
as to the omiſhon of the value, it hath been held to be 
good after verdict. Latch. 13. Style 110, 230. Lutu. 
1384. Sid. 39. ; 0 
If the defendant in treſpaſs quare clauſum fregit, diſclaim 
any title to the land, and the zre/paſs is involuntary or 
by negli he may be admitted to plead a diſclaimer 
and tender of amends before the action brought, Sc. 
And if it be found for the defendant, the plaintiff ſhall 
be barred. 21 Fac. c. 16. | | 
Where a defendant juſtifies for a treſpa/s, he muſt 


confeſs it, or it will be ill: And the defendant ſhall ne- 


ver be excuſed in treſpaſs, unleſs upon an inevitable ne- 


ters into the ground of another, the party- muſt be requir- 
ed to go out before hands may be laid on him; for 
every impoſition of hands is an aſſault which cannot be 
Juſtified upon the account of a force or breaking a cloſe 
in law, without a requeſt to be gone; but it is other- 
wiſe where there is an actual force. 2 Salk. 644. 

For any the leaſt beating of a man's wife the huſband 
and wife together may bring action of zre/pa/s - And if it 
be ſuch a beating, as he thereby loſes her company, 
or ſervice, he alone -may have his action. 3 Rep. 113. 
10 Rep. 130. But he muſt declare per quod /ervitium 
an, 1. e. that he thereby loſt her ſervice, or company, 


10 * e Treſpaſ 


One action of zreſpaſs may be brought for a treſpaſ- 


ceſlity, Sc. 3 Nelf. Abr. 379. In a treſpaſs guare clauſum 


will be wrongful ; but wherever the conſtruction is indiffe- fregit, where there is only a force in law; as if one en- d 
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ing; his ſervant; | the 


never- get; judgrient,. becauſe he tid: not declare per 
IIS CHA bis eater canoe, 
tion er © 
unleſs; it be ſo great that he: laſts pap | 
1 


Lee 10 the # | 
Nep. 111. Aftion may de br [uo wer | 
away: a man's ſervant; — the king away of a 


1 75 ge ond. h. C e les nt for the father for 
and carrying away any of His children, except for 


taking 
taking of a ſon or daughter who ia heir. Cro. Eliz. 769. 


A man committed ad 6 in Szutbwar k 


EE, — 


doubt 


3 


298. Kelw. 119, 129. 
e though bath no 


bat not again him 
— right or title to 
land only, by deſcent, leaſe, Sc. may not treſpaſs, 
before entry made. thereon. . Plowd. 434, 546. Kalw. 
16g. — ns 


have action for a tre 


brought by the lord of a manor, for tre/pa/s done in the 


highway, by a tenant's: beaſts breaking out of his cloſe | 
is the wal and it was adjudged it would not lie. 1% 


Buſt 1.5 
ne bound. to fence is claſs inſt B. and he | 
nſt C. 190%" omg 5p and neither of them incloſe a 
inſt one. another, ſo that che beaſts of C. for want of 
incloſure_ go out of the ground to that of B. and thence 
to A's ground: In * caſe A. ſhall have ire/pa/s againſt 
C. for he is bound onl to fence againſt B. and every one 
ought. to k g ba cane a vl i pn ground not in- 
2 _ 2 here there is incloſure. Dyer || 

N 1 445 

One drives my cattle; into another man's land, I may 
go on the land and fetch them aut; yet 1 am | 
treſpaſſer to the owner of the d, and he may have 
his attion agaioſt- ma for it, and 1 muſt take my counter- 
remedy againſt him that drove them in. 21 . J. 27. 1 
Rep. 54. If another man have a horſe, or other goods in 
A and he enter to take it awaꝝ, with- 
out my leave, action of tre/pa/s lies againſt him: But if 1 
drive the cattle or.carry the goods of another into my land, 


8 come upon the land and take them, and no action 


wh og 188. 436. 

2 urt my beaſts, in ground belonging to me, 
or ſome other perſon, he is liable to this action: 

the 15 of the land wherein, cattle, are doing this tr 
paſs, may gently. by himſelf. or his dogs, them 
— We Gn, Hill. 16 Fac. B. R. Bro. 
Treſp. 424. . 8 FLY maliciouſly 
maim or. hurt > ade oy — plantation of 
trees or nga e we — 1 6 2 treble 
damages in a n treſpaſs. 22 N. 2. 6. 
But in action of treſpaſs, if the jury give = Fo s. kee 
ges, the plaintiff ſhall have no more coſts than tt | 


- 


peſs done on the land before his leaſe | 
was, endedi Bro. Treſp. 456. An action of treſpaſs was | 


ſuming bite a Kraut 1130. And on an ifſus 


der 405. in treſpaſs, on motion full coſts have allow- 
8 was made on the freehold, Ec. Skin. 100. 
225 

A court, which is nat a court of retord, cannot hold 
ples; of treſpaſs Vi & Arms. F. N. B. 85. Writs of 
| rreſpaſs lie either to the ſheriff to determine the matter in 
the county- court, or returnable in B. R. or C. B And 
the words Vi & Armis ſhall be in the Yeoh writs, 


| | the caſe, thoſe wr muſt not be inſerted, it 8 


in B. R. Sc. F. N. B. 86, 190. Treſpaſs 
Armis clauſum fregi, was brought, wherein go A 


laid damage to the value of 205. and the defendant de- 


— for that cauſe, alledging that H. R. could have 

izance at Common law, or by the ſtatute of 
Glouce er, to hold plea in an action w the damages 
are under 30 4. But it was adjudged, that ire/pa/s quare 
vi & arms will lie in this court, be the what 
they will. 3 Med. 275. 

At Common laws ee #7 S Armis, if che de- 
N was convicted, he was to be fined and impriſon- 
this ed; but in other tre/paſſes only amerced. Jenk. Cent. 
— In action of 2re/pa/ <p two perſons for 

ing. aney goods, ee e 
| and the other juſtifies under a licence from the — 
and has a verdict ; this goes to the whole, and j 
ſhall be arreſted as to the other defendant. 2 La. 
1372, 1374. The proceſs; in writ of treſpaſi in an — 
ment and diffranges, and upon a return of a nibil by the 
ſheriff, a capras, qe and pluries ſhall iſſue ; and then 


193, 203. See Aftionon the Caſe, and Traverſe, 


o the —— rs 


ive abuſe-of an aui bo- 


179 88 or licence in 


The reaſon of thy dire, "Are eee 
ſitive abuſe of an authority or licence in fact, and that of 
a poſitive abuſe of an authority or licence in law, is in 
one book ſaid to be, that the abuſe in the latter caſe is 
| deemed a treſpaſs with force ab initio. - Becauſe the law 
intends from the ſubſequent tortious act, that there was 
from the inning a deſign to be guiley thereof. 8 Rep. 
146. The fix carpenters cafe. 


| tended in the former caſe, from the ſubſequent tortious 

act, tar her was From the ee ing a of being 

' guilty thereof. Perhaps the difference between the two 

| caſes may be better accounted for in the following man- 

ner. In che one, Where: the law has given an authori 
or licence, it ſeems reaſonable, that the ſame law 

| in order to ſecure the perſons, who are without their di. 
rect aſſent. made the objects thereof, from all poſitive 


is by no means concluſive ; For it 8 in- 


| abuſes of ſuch authority or licence, whenever either of 


; theſe is poſitively abuſed, make the ſame vdid from the 
beginning; and leave the abuſer thereof in the ſame ſi- 
tuation, as if he had ated: without any authority or li- 
cence. And this agrees 
lis nemini facit — But in the other caſe, where 
A | men, who was under — iving an autho- 
[0 ICence to any per t proper-to give 
one © of theſe. to a certgin/ perſon, who is afterwards 

of a poſitive abuſe thereof; there is no reaſon that 


e under the authority or licence by him ſo volun- 
Nr dren ac y.2 9 har ane OP 


—_— com e 198, 83 | 


but not in the others: Though in writs of treſpaſs upon 


exigent and prochſs of out- lawry, G. New Nat. Br. 


But this reaſon, which equally applies to both caſes, | 


perfectly with the maxim Aclus 


> law: ſhould: interpoſe ; and make all that has been 


Cs bd ad 


F'Y 


S HA WA nm ad a 


8. OM 20 


his own folly to place a confidence in a man, who was not county, it 
ne "5 New Abe. 1 %ũ . * commiſſion, &c 
The interpoſition of the law in ſuch caſe. would, more- } If a ſubject of E 
over; be ary io the maxim, e non | by an og 
dormientibus ſervit ler. 5 New Abr. 156: For more marſhal ; or 
arning on this fubje#, ſee 20 Vin. Abr. New Abr. it. . 3. If any man die here in one county, of a wo 
re] And Black. Com. 2 V. 208, 209, As to the received in another j he ſhall be tried by @ jury of the. 
iow of Treſpaſs, vi et armis Id. 3, 120, 121, 123. As county where his death was: In appeal in fuch caſe, it 
to Cs in Treſpaſs, Id. 401. And gs to Ajon of Tre/* [is to be there brought, and trial be by both counties: 
paſi upon the Cafe, I. 132. See alſo Adion on the Caſe. | Star. ** 6. cap. 24. 3 H. J. c. 12. And if one be 
TRESPASSANTS, Fr.) Is uſed by Britten, cap. 29: | wounded on the fea, ar out of Eng/and; and die of the 


for 


aſſengers. i . 
RESPASSER, Is one who commit 4 WN in 
though the T a. Row 
to diftrain on 21 yet 3 Fade kin e 
-wpitriti : x Freſpaſs, the law wi im a #reſpaſſer 
anitio, Rep. 146. But where — 3 4 for any irregularity 
in taking a diſtreſs, Ic. ſhall not be treſpaſſars ab initio ; { 
as they make ſatisfaction for any ſpecial damage, vide 
Stat. 11 Geo. 2. c. 19. and Diftreſs. With reſpect to 
Treſp ab initio, ſee Black. Com. 3 V. 13. 
ESTORNARE, To turn or divert another way as 


treftornare viam, to turn the read. Cowell. Chart King 


_ AlÞo 'tis taken 12 the manner and order of proceed- 
1 8¹ in the hearing and determining of matters in dif- 
e being diverſly uſed, aceording to the nature of 
the thing to be tried. Did. 

And there are many kinds of #rials ; as of matters of 
fact, which ſhall be ried by a jury; matters of law that 
are triable by the court; and matters of record tried by 
the records themſelves (as whether the defendant be an 


attorney, or not. 1 Strange 76, 532.) | 
| Alſo be things hall be tried by the biſhop's certifi- 
cate ; and ſome by inſpection, Se. 2 Lill. Abr. 602. 

A lord r upon an indictment of treaſon 
or felony, fhall be tried without any oath by his peers 
pon their honour and allegiance ; but in appeal at the 
ire of any ſubject, they ſhall be tried per bonds & legales 
homines, If ancient demeſne be pleaded of a manor, and 
denied, this ſhall be tried by we. 2777 of 2 
Baſtardy, excommengement, is of marriage, an 
other eccleſiaſtical — ſhall be tried by the biſhop's 
- certificate. Of the ancient manner of trial by combat and 
Cor. cap. 1, 2, 3. and twelve men. Triatio eft exatiiſſimg 
litis n Judice per duadecim virale ſacramentum, 
exagitatio. | 


be tried otherwiſe : | 
or execution, are tried by reference, c. But other mat- 


ters ſubſequent to the judgment, by an audita quere/a. | 
Camber , 


Comber. 8, 14. f county where the iſſue is. And alſo in any action, or 
In . caſes, it is uſual to aſk the criminal how | 


he will be tried; which was formerly a very ſignificant 

eftion, though it is not ſo now, beca N 
d wok were trials by battle, by ardeal, and by 17's ANC 
when the offender anſwered the queſtion, By God and bis 
cauntry, it ſhewed that he made choice to be tried by a 
Jury : But noy there is no other way of rig! of crimi- 
nals. Blount's Di#, | 

It is ordained by Magna Chara, that no perſon ſhall 
be coi on any accuſation without trial by lawful 
judgment of his peers, or by the law. 9 Hen. 3. cap. 
29- And the moſt rule has been, that every 
trial ſhall be out of that town, precinct, Fc. within 
which the matter of fact 4r;able is alledged, or the neareſt 
thereunto, for the bettet cogniſance of the fact commit- 
ted ; and not to have things tried in foreign caynties, 
where the jury are ſtrangers to the parties, to the wit- 
neſles, and the point in iſſue, 1 If. 125. But when 
an indictment is found againſt a perſon in the proper 


it affiſe, ſee Combat and Aſfiſe, See allo Slaundf. PI. 


ſame here; or ſhall be wounded in England, and die on 
the ſea, or at any place abrodd; an indiftment may be 
3 

oke, c. happened, an 0 pre in Ie tri ö 
r the h were there done, 

„ ODOT OS 
; An ſue being joined in_B. E. of 1 mart ah in 
Ireland , this ſhall be ſent into Ireland to be tried, and 
after trial he remanded : Qu. Though if an iſſue be thus 
Joined of a thing in Hales, the record ſhall not be ſent 


of England adjoining thereto, © 1 Danv. Abr. 248. 


there to be tried ; but it ſhall be tried in the next county 


be tried where the action is laid; and for b 

the plaintiff may enter a ſuggeſtion on the roll, tha 

a place in ſuch a county is next adjacent; and it may be 
tried in B. R. by a jury from that place, according to 


If a foreign iſſue which is local, ſhould b. er it may 
t purpo © 
tiuch 


the laws of that country; which may be given in evi- 


dence : Adjudged in action of debt for rent, upon a leaſe 
made in London of lands in Jamaica "I it Hf held, 
that where the leſſor declares upon the privity of eftate, 
the action muſt be brought where the lands are but ti 
otherwiſe when the action is founded on the privity 0 
contract, the one being local, and the other tranſitory, as 
in this caſe, 2 Salk. 661. 3 8 
Seiſing a houſe in 3 Eaft-Indies is not triable here. 
1 Srrange 646. In covenant the action was laid in Lon- 
dop, and iſſue joined upon a feoffment in Oxfordſbire, of 
lands in that county, and the cauſe was #ricd in London 3 


after verdict it was objetted that the rial ought to ha 


been in Oxfordfoire, but reſolved that by the Stat. 15. 
Car. 2. it was well tried in the county where the action 
was brought : But though the words of that ſtatute are, 


that it el be good, if ere by ue county where the 
action is laid, it hath been adjudged, that muſt be un- 
derſtood of a #ria} by the county where the matter in iſſue 


doth ariſe , 0 b e it mg 8 the whole law 
concerning trials by juries. 3 Falk. 264 

In the Bil of a nt 81 E Fi be becher 
ſuch grant was A4 or not, the Viſne ſhall be from that 
place where that is alledged ; fo upon dimißt. But 'tis 
otherwiſe of a feoffment or leaſe for life, when livery is 
made; for there it ſhould be tried where the land lieth. 


Tenk. Cent. 338. In ejectment the venue ought to come 
ö | always from t 

Jothing that is triable by an iſſue, can be directed to | the 
Irregularities in ſuing out a judgment 


place where the lands lie, and not from 
the place where the demiſe is laid to be made: But ths 

fault is helped after a verdict. Aud. Ca. 265. And by the 
ſtatute 4 & 5. Ann. c. 16. the venire for the 1rial of any iſ- 
ſue in a civil cauſe, ſhall be awarded of the body = 


information upon a penal ſtatute. 24 Geo. 2. c. 18. 

Qn nl oh grown to iſſue, ic | 
in London or Middle/ex, and the defendant live not forty 
miles from London, eight days notice of irial is to be given: 
and if the defendant lives that diſtance or further, he 
muſt have fourteen days notice from the plaintiff, before 
he tries his cauſe ; but eight days notice of rial is 
at the aſſiſes, let the defendant live where he will, ex- 
cept on an old iſſue; where a cauſe hath remained 
four terms without proſecution ; in which caſe a term's 


notice is ta be given: Upon dye notice of trial, the de- 


fendant muſt generally 
pals againſt him by e 


tiff proceeds not to trial after 


to trial, or judgment will 


notice, and there is 


no countermand, the defendants. ſhall haye coſts for at- 
tendance, &c. or the defendant may give a rule to try 
the cauſe by proviſo, and on notice given the plaintiff may 
9 — himſelf 2 the 
on, 


bring it to #7141, that he may dil 


7 


they are to be tried 


t and where the plain- 


r 5 n AF" » 
98.) Cade ct Ee iS Oo We BY as 


tb IN 2 


TD" a 
2 Van 
„ 5 1 


509, 63. 23 Hen, 8. cap. 15. 


* 
4 
8 o 
N * 
- 
* 
= 
* 
4 * 
3 
5 
33 "= 
5 
=" 
 - 
* 
2 >. 
= 
"R 
_— 
* 
'A 2 
2 
9 
2 * 
7 
=» 
* 2 
3 
"3 
bh * 
13 
3 
1 
1 
8 
* 
* 
12 
J 2 
2 
1 
Þ. 
"*x 
* 
— 
22 
<= 
+ 
4 
$ 
5 
= 
& 
2 
— 
5 
* 
is 
_ 
3 
* 
3 
"Td 
Up 
5 
= 
\ > 
* 2 
3 
1 
4:4 
ty 
FI 
+ 
a5) 
BE 
: 


nn 


dion, and herein he may recover coſts. 2 Lill. Abr. 
A late ſtatute ordains, where any iſſue is joined in 
the courts at V gtminſter, 81 if. the plaintiff neglects 
bringing it to be ried, accoldling to the uſual practi 
the judges on motion made, and due notice given, ſhall ; 
pak the like judgrneat for the defendant in the action, as 
in cafe of a nonſuit, and award him coſts ; unleſs a judge 
find cauſe to allow further time for the trial And no 
cauſe ſhall be tried before any juſtice of aſſiſe or niſ prius, 


or at the ſittings in London or #eftminfter, without ten 


days notice at leaſt, if the defendant lives above wy 
miles from the ſaid cities; and when any party gives ſuc 
notice of rial, if he does not countermand it in writing 


= ſix days before, he ſhall pay colts to the defendant, &c. 
Stat. 14 Geo. 2. 6. 17. 2 5 a” 5 


If a cauſe to be ried, be not entered in the judge's 
book, two days before the time of trial, a ne recipiatur 
may be entered, that it be not ſet down to be tried that 
time; but this will not be admitted in fittings after, the 
0 

Io proceed to trial, in the courts at Weftminſter, when the 

eclaration is drawn, and the appearance of the defen- 
dant made, it muſt be delivered to the defendant's at- 
torney ; then it is to be entered upon. the roll and doc- 
quetted ; then a rule muſt be given for the defendant to 

lead by ſuch a day, or the plantiff to have judgment: 

he defendant having pleaded, a 7 * the iſſue is to 
be made out and delivered to the defendant's attorney, 
Siving him notice of tria !; in order to which, the venire 
acias muſt be had and returned by the ſheriff, and then 
is ſued out the habeas corpora, to bring in the jury, the 
record is made up, and the parties go to trial. Bur if the 
defendant neglects to plead, and lets it go by default, on 


entering a judgment, a writ of enquiry of damages, 


unleſs in debt, is to be awarded, of the execution whereof 
the defendant's attorney ſhall have notice ; which being 
executed, and the damage inſerted in a ſchedule annexed 
to the writ returned by 95 ſneriff, a rule is to be given 
upon it, and coſts are taxed ; laſtly, it is carried to the 
clerk of the . who on giving him the number 
roll and term, when the judgment was entered, he will 
make out a writ of execution, either a capias ad ſutiſ- 
Faciend. or fieri facias, Sc. for the damages and 

Sc. Practiſ. Aitorn. Edit. 1 pag. 99. 8 

At the affſes, when a cauſe comes on to trial, firſt a 


| Kerne, of the jury is to be returned by the ſheriff, and 
then 


record muſt be delivered to the judge's marſhal ; 
and the record being put into the hands of the marſhal, 
briefs prepared for the counſel, and all parties ready, the 
marſhal delivers the record to the judge, and the cner 
calls over the jury: The jury are now to be ballotted and 
ſworn, and bid to ſtand together and hear their charge : 
after which, the junior couſniſel for the plaintiff, (if the iſ- 
ſue lies on him, otherwiſe the defendants counſel) opens 
the pleadings, the ſenior counſel ſtates the caſe. The 


evidence is gwen, If plaintiff begins, the defendant's 


counſel ſtates his caſe, and if he has any evidence to pro- 
duce, the ſame is given; the plaintiff's counſel then re- 


lies, making obſervations on the defendant's evidence, Sc. 


The judge then ſums up the whole of the evidence, and 
gives it in charge to the jury to act impartially. If the 
Jury can't page, agree on their verdict, and are de- 
firous of going out of court, to conſult privately among 
themſelves, a bailiff being ſworn to keep them without 
meat, drink, Sc. till they are agreed, they depart from 
the bar ; and when they are all agreed, they return to 
ive in their verdict : Then the plaintiff is called, and if 
do not appear, a nonſuit be recorded; but if he 
appears, the clerk aſks the jury who they find for, and 
what damages, if they find for the plaintiff. The jury 
naming the ſum, and what coſts, he enters it on the bac 
of the panel, and repeats it to the jury, which finiſhes 
the trial : And after the trial is over, the aſſociate deli- 
vers to the party recovering the record with the 4iſtringas, 
and the names of the jury annexed, on the back of which 
he indorſes the ſubſtance of the verdict, and the coſts given 
by the jury; and then upon the back of the record is in- 
groſſed the peſtea, which is delivered to the clerk of the 
rules, and he makes out a few days rule for judgment; 


8 

| and when the rule is out, if judgment be not arreſted, fur- 
5 ee ay taxed, and the judgment is fit to be en- 
But in trials at the aſſiſes, the record and diftringas are 
| uſually kept by the aſſociate till the next term, when he is 
to be called upon for the pofea, and you proceed to have 


it marked, make out a rule, and 

judgment being entered, execution is 

and writs of Ca. /a. 4: i i Se. | | 

| If a trial be had the laſt day of term, or at the fittings 
after the term, or the aſſiſes, judgment cannot be given 

thereon, till the firſt or fourth day of the next term. 

a defendant is not prepared to 7ry his cauſe, upon petition 

and affidavit of the reaſons, the judge will order the cauſe 

to be ſtayed till another day the ſame aſſiſes; or in London 

ill the next term, on payment of coſts :\ And in caſe at 


a trial, the court ſees that one of the parties is 


gn ) udgment ; and 
eupon awarded, 


| they may in their diſcretion, put off the rial to another 
time, until ſuch party is better prepared. 2 Lill. 609. 
Se ey „ Re 6 PN 

If the matters conteſted are of great value, or the 
title in queſtion is difficult or intricate, on motion the 


of the parties; though it is not uſual to grant: #rials at bar 
the ſame term moved for: And theſe trials*are appointed 
by the ſtature of Vein, 2. where the cauſe requires mag- 
nam examinationem ; alſo officers of the court, and barri- 
ſters at law, may inſiſt upon a trial at bar; after which, 
a new trial is not to be granted, 2 Salt. 648, 651, 653. 
The court will grant a trial at bar ſor the importance 
of the conſequence. 1 Strange 52. And where the whole 
eſtate is of value, though againſt ſeveral defendants, Id. 
479. And in cafe of a great miſdemeanor. 46:4, 644. 
No rule for a trial at bar before iſſue is joined, bid. 696. 
The crown is not intitled to a trial at bar of courſe where 


can be granted in a cauſe ariſing in London, for the citi- 
zens are not to be brought out of the city. 4/bid. 856. 
It hath been laid down'as a rule, that after a trial at bar, 
no new trial ſhall be had in any caſe, except it appear 
that there hath been ſome corruption in the jury, Car- 
thew 50%. Sed vide 1 Strange 584. 2 Strange 1105. 
„„ Gs nn ly in < 1 
New trials may be granted generally in ſeveral ca 
viz. where the defendant had not ſufficient notice given 
him of the former trial, if exceſſive damages are given; 
a verdict. is againſt evidence; there was any fraud, c. 
But a new trial ought not to be allowed for want of evi- 
dence at the former /ri-/, which the party might then 
have produced : And it hath been denied, where the de- 
fendant forgot to bring a ſettlement at the trial; fo like- 
wiſe where very large damages were given, on the reporc 
and opinion of the judge who tried the cauſe, that he be- 
lieved the jury gave a verdict according to their conſcien- 
ces: And no new trial ſhall be granted for two ſmall da- 
mages; unleſs where action of covenant is brought for a 
45g certain, and the jury give damages under the ſame, 
1 g 
The reaſon of granting new trials upon verdicts againſt 
evidence at the altes is uſe the ride arg ſubordinate 
to the courts; and ſuch new #r:als have been anciently 
granted, as appears from this ; that it is a good challenge. 
to a juryman to ſay that he hath been a juror before in 
. * | F | 4 
Adju that a new trial cannot be granted, in an in- 
N ooiare 2 Salk. 647, 648, 649, * 3 Nelſ Abr. 
414, 417. New trial not granted after a verdict for the 
defendant in a quo warranty, 1 Strange 101. Or in 2 
| qui tam. 2 Strange 899, 1238. Nor where the party 
might have had evidence on the firſt trial. 1 Strange 
691. New trial cannot be had a ſecond time for exceſſive 
damages. bid. 692. Nor where one of the defendants 
was rightly acquitted. © 2 Strange 814. Defendant con- 
victed of forgery muſt appear perſonally when he moves 
for a new trial. Ibid. 908. No new trial for ſmalineſs 
of damages. . /bid. 1051. Nor where there is evidence 
on both ſides. bid. 1142. A new trial denied, where 


the jury find a matter left to them againſt the ſtrength of 
| | B ods. evidence. 


. ” 


through ſome caſualty, and not by any fault of his own, 


judges will order a trial at bar, for the better ſatisfaction 


there is a proſecutor. 2 Sirange 816. No trial at bar 


4 
* 
4 5 


at the ti 


mall then ſay no 


G 

evidence. Lid. 1105. Inferior. cotirts cannot grant a 
new trial. + 1 Strange 113. After! a motion in arreſt of 
judgment, che party ſhall not move for a new tria ; hut 
after motion for a new tria he may move in arreſt of judg- 
ment. 2 Salt. 647 A new trial is never granted in 
2 where the defendant is acquitted, if ſome 
cComvichon, à new trial may be granted. upon cauſe; ſo if 
a rial on f 
where appeal 


: 


4 


I the iſſue tried in any cauſe is hot joined, it is not a 
E wy except it be an ide in Chancery. in the petit 
1 27 which is to be ſent; from thence to be: tried in 

| aried before a judge, who hath intereſt in the 
queſtion; and if a, cauſe. is tried by. ny u, 


wrong couny, or there be any error in the proceſs a 


the jurors, A it is directed to a wrong officer, Ac. it is a. 
miſetrial; likewiſe where amatter f record is tried by a 
matter of record 


jury, it will be a mi/-:riab; but i 
be mixed matter of fact, trial by jury is 
124. 
Iſſue, 
25 
trial, Id. 3 V. 

TRIALS IN 


% privs, * 


proſecutor and others bound over to eee being 
ordered to attend, the grand jury confider of the bill; an 

on examination, of the eitnellcs either they find the bill of 
N N 5 5 it in ignoramus: If 


he cner ſays to him, 


thou, art thou Guilty of this felony, Sc. whereof thou 


ſoner anſwers, Not Guilty; whereupon the clerk of the 
eace lays, Culprit, How wilt thou be tried? And the of- 
Ender anſwers, By God and my country : When' the pri- 
ſoner has pleaded Not Guilty, (which is the common 
plea) it is to be recorded; and then the petty jury are 
called upon the panel, and a full jury appearing, the 
. © priſongs.15 told they are to paſs upon his life and death, 
and that he may-chall any of them before they are 
ſworn; for not being indifferent, but. partial, or other de- 
fe, Sc. Then the jury are ſworn well and truly to try 
the pier: and to bring in a true verdict ; Phis being 
done, the indictment is recited, and the jury are ac- 
quainted with the particular crimes of which the priſoner 
ands indicted ; and the. clerk of the ſays, To 
which indictment he hath pleaded Not Guilty, and for 
his trial hath put himſelf upon God and his country, 
which country you are: ſo that you (the jury) are to 
inquire whether he be guilty of the felony, Sc. whereof 
he ſtands indicted, or not ? If you find him Guilty, you 
are to make enquiry into what goods and chattels he had 
that the ſaid felony, &c. was committed, or 
ut any time fince : And if you find him Not Guilty, you 
mall inquire whether he did fly for it; and if he fled for 
Ss what goods, Sc. he had at the time of his flight; but 
Je 
2 more. Then the clerk of the 
. [wears the witneſſes to give true evidence; to ſpeak the 
whole truth, and nothing but the truth; and when, the 
evidence 1s given to the gury concerning the priſoner, the 
jury (if they go out of the court to conſider of their 
verdict,) are to be kept in a room, by a ſworn bailiff 
appointed, without meat, drink, fire or candle, and with- 
out any perſons ſpeaking to them, till they bring in their 
verdict. All things being given in charge, the 
do their room, and conſider of the matter; when they 
all agreed, and returned within or near the bar, the pri- 
ſoner is brought forth, and the jury are called over; who 
all appearing, and the priſoner ſet to the bar, the clerk 
of the peace ſays to them, Look upon the priſoner, you 


F 2 felony, Sc. of which he ſtands indicted, or Not 
Guilty ? If the jury ſay. Not Guilty, it is recorded, and the 


» 


* 


indictment be by a wrong venue; and in caſes 
may be brought. 227 #1. 606, 6 3. 


Hill. 22 Car. At. is a miſetriai for a thing to be 
ing in 
L ſcience can contrive againſt 4 gd in favour of 


right, liberty, life and reputation 2 An the 


jury find the 
ill, the priſoner is brought to the bar of the court; and 
1 im, A. B. hold up thy hand, Thou 
ſtandeſt indicted by the name of 4. B. for ſuch a felony, 
c. (reciting the crime laid in the indictment How ſayeſt | 
ſtandeſt indicted, or Not Guilty ? To which the pri- 


P 


1 


| 


Aerial is helped by the ſtatute of Jeofailes.. See 
we x farther. as to a Black. |. 
3% 330. 4 F. $86, 407. and with reſpect to new | 


87. 4 355, 47. 5 | 
CRIMINAL CASES. . Firſt the bill of 
indictment againſt an offender is prepared; and the party 


you find him Not Guilty, and that he did not fly, you | 


jury go | 
are 


of the jury; How ſay you, Is A. B. Guilty of 
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4 Manor. 


King's * and conveyances of lands, theſe 
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priſoner taken Way; if they ſay Guilty, be is bid ts 
down upon his knees, Tees A clerk of the peace 
lays, My maſters of the jury; hearken to yolir verdict as 
the court hath recorded it ; You y . B. is guilty of the 
felovy, Ce. whereof dead ind ed: To which they 
ariſwer Yes: Then proclamation is made for all perſo 
to keep, blence, on which the priſoner is ſet to the bar, 
and ſentence paſſed upon him; after which an order or 
warrant is made for his execution. . 
This is the manner of . common eri- 
minals: eourt is to be of counſel with the priſoner, 
and ought to adviſe him for his good, not taking advan- 
tage too ſtrictly againſt. him Med. Tut. Edit. 3. pag. 


492, 40g. T Hawk. P. C. g Co. Rep. g. And a great 


author obſerves, that through the punctuality required by 
law in the trial of cauſes, there is as mi as art and con- 


at e greateſt crimi- 
which they cannot be de 


= 


nals here, have privileges 


of, See Forttſcue's Laud. Leg. Angl..59, 60.., 
TROY and Tacbuche lick m, ) A tumbgel, 
or cucki | 


ng Bog. Cowell. See Trebuchet. n Des! 
NNALE, Is the ſame with Trental. 1 Ed. 6. 
TRICESIMA, An ancient cuſtom in, a borough in the 
county of Hereford, ſo called, becaule thirty burgeſſes Jo 
1 d. rent for their houſes to the biſhop, who is lord of the 
Meer H.. ĩ 6 nt 
TRDIN CMO TE, The court held for a iriding or 
triibing. Chart. King Hen +. N * * 
_ TRIENNIAL ELECTIONS. The utmoſt extent of 
time that the ſame parliament was allowed to fit, by the 
ſtat. 6 W. & M. c. 2. was three years; after the expiration 
of which, reckoning from the return of the firſt ſummons, 
the parliament was to have no longer continuance. But, 
by the ſtat. 1 Geo. 1. f. 2. c 38. * term was prolonged 
to ſeven years. See Parliament, and Black, Com. 1 V. 453. 
N er * u! 


189, 430, 432, 433. | 
TRIGINTALE ſee Trental. 


TRIHING or TRITHING, . (Sax. Trithinga) Contains 
the third part of a county, or three or four hundreds: Alſo 
it was a court held within that circuit, of the nature of the 
court-leet, but inferior to the county - court. Cambd.. 102. 
Magn, Chart. cap. 36. The Ridings in Yorkſhire are 
corruptly called by that name, from T7:idings or Triubings - 
And thoſe who anciently governed. thoſe Tritbings, were 
termed Trithing-R-ves, before whom were brought all 
cauſes which could not be decided in the hundreds; for 
from the hundred-court ſuits might be removed to the 
Tithing, and thence to the county- court. Spe/m. See 
Lath-reve. | 8 

TRILION, A word uſed by merchants in accounts, to 
58 that the word million is thrice mentioned. Merch. 

TRIMILCHI, The Engliſh Saxons denominated the 
month of May Trimilchi ; becauſe they milked their catt! 
three times every day in that month. Beda. 

TRINITY, 4 rinitas) The number of three perſons in 
the Godhead or Deity ; and denying any one of the per- 
fons in the Trinity to be God, is ſubject to divers pe- 
nalties and incapacities by the ſtat. 9 & 10 V. 3. c. 32. 
See Religion. : . | 

TRINITY-HOUSE,Fk kind of college at Depsford, 
belonging to a company or corporation of ſeamen, ; who 
have authority by the King's charter to take knowledge of 


* 


Ht 


thoſe that deſtroy ſea-marks.; allo to redreſs the faults of 
fatlors, and divers other things belonging to navigation. 
8 Eliz. c. 13. By a late ſtatute, pilots of ſhips coming 
up the Thames, are to be examined and approved by the 
Mafter and Wardens of Trinity-Hauſe, Mc. 3 Geo. 1. c. 
13. 88e G2, , 2000. 
g TRINK, A fiſhing net, or engine to catch fiſh. 2 Hen. 

„ s. | 0 

TRINOBANTES, The inhabitants of Middleſex, Eſſex, 
Hertfordſhire, &c. "2 

TRINODA NECESSITAS, Signified a /breefold neceſſary 
tax, to which all lands wet liable in the Saxon times, i. e. for 
repairing of bridges; thie maintaining of caſtles or garri- 
ſons ; and for expeditions to repel invaſions : And in the 
things 


© Broke 122. | As > in cet 
” 'TRIORS, LORDS. On the trial of a peer, in parlia- 
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1 things were excepted in the immunities, from other fer | 


expeditions, "pont's &| 


whether a challenge made 
of them, be juſt or not. 


to the panel 


o 


ment, a precept was former iſſued to ſummon only | 


- eighteen ot twenty, ſelected from the body of the peers: 
then the number came to be indefinite; and the cuſtom | 
was, for the Lord High Steward to ſummon as many as 
he thought proper (but of late years not leſs than twenty- 
three) and that thoſe lords only ſhould ſit upon the trial, th 


which threw @ monſtrous weight of powes into the hands 
great officer ; of ſelecting only 
7 ſhould moſt ap- 
upon all trials of 
peers for treaſon or miſpriſion, 
mmoned at 
leaſt twenty days before ſuch trial, to appear and vote 
therein; and e lord appearing ſhall vote in the trial of 


'mmacy, and ſubſeribing the declaration againft popery. 
See Black. Com. 4 V. th 260. | . * | 

TRIORS OF JURORS. rs may be challenged 
proper affetium, for ſuſpicion of bias or partiality. This 


ſuch peer, firſt taking the oaths of allegiance 00 ſupre- 


may be Either a principal challenge or o the favour. A 


principal challenge is ſuch, where the cauſe aſſigned carries 
with it prima Fete evident marks of ſuſpicion, either of 
malice or favour : as, that a juror is of kin to either party 
within the ninth degree; that he has been arbitrator, has 
an intereſt in the cauſe, c. See Challenge. Challenges 
to the favour, are where the party hath no principal chal- 
lenge ; but objects only ſome probable circumſtances of 
ſuſpicion, as acquaintance and the like; the validity of 
which muſt be left to the determination of #riors, whoſe 
office it is to decide whether the juror be favourable or 
unfavourable. The triors, in caſe the firſt man called be 
challenged, are two indifferent perſons, named by the 
court; and, if try one man and find him indi 1 


he ſhall be ſworn; and then he and the two triors ſhall try 


the next ; and when another is found indifferent and ſworn, 
the two triors ſhall be ſuperſeded, and the two firſt ſworn 
on the Jury ſhall try the next. Cv. Lit. 158. and ſee 
Black. Com. 3 V. 262, 3 

TRIPODIUM, Leg. H. t. cap. 64. In quibus vero caufis 
triplicem ladam haberet, ferat judicium tripodii, i. e. 60 


ſolid, The meaning is, that as for a ſmall offence, or for 


a trivial cauſe, the compoſition was twenty ſhillings; ſo 
for a great offence, which was to be purged triplict /ada, 


the compoſition was to be three times twenty ſhillings, viz. 


. Cowell. | 
TRIRODA TERRA, A quantity of land, containing 
three rods or perches. MS. Eliam Aſbmole Ar. 

- TRISTEGA, Was the uppermoſt room in the houſe, 
a garret or room three ſtories high. Tis mentioned in 
Matt. Paris, anno * 3 

TRISTIS, (From the Fr. T. ait, i. e. Truſt) Is an immu- 
nity, whereby a man is freed attendance on the lord 
of a foreſt when he is = - geo with oy ws 

and by this privilege, he not be compelled to a 
3 follow the chaſe, or ſtand at any place appointed, 
which otherwiſe he is obliged to, on pain of amerciament. 
Manwood, par. 1. pag. 86. 


TRISTRA, A poſt or ſtation, in hunting. Cowe?). _ 
TRITHING HING-REEVE, The third part of 
a county, -or more hundreds or wapentakes, were 


called a !riding or trithing ; ſuch ſort of portions are the 
laths in Kent, the rapes in Suſſex, and the ridings in York- 
ure, and thoſe who governed theſe trithings, were there- 
upon called #rithing-reves before whom were brought all 
cauſes that could not be determined in the w es or 
hundreds. See Spelman of the ancient government of En- 
gland. p. 52, See Tithing and Black 
TRIU 


1 116. 


Comm. | 6r publick mart; by 4 common one or beam; which for 


8 
che who have a 
right to ſit and vote in parliament ſhall be fu 


1 


. 


* 


„A trithing-man, or conſtable of tree 


bundreds. . _ ne : , 
TRONAGE, (Tronagium a cuſtomary duty or to 
weighing of wool: According to Fleta, trona 122 


HH R Þ 


70 weigh with; mentioned in ihe Rat. Auge. 2. Ep. 25. 


" 4+ 


And rronage'wis uſed for the weighing wool in a 


the tronage of 'wool'in Landon, was fixed at Leaiden-Hall. 
Fleta, lib. 2. Cc. 12. The mayor and commonalty of 
London, are ordained keepers of the beams and weights for 


"weighing merchants eommodities, with power to a 


clerks, and porters, Ofc; of the great beam an bulunce; 
which weighing of goods and Wares is called 7ronage - 
And no ſtratiger ſhall buy any goods in Londen, before 
they are weighed at the King's beam, on pain of forfeiture. 
Chart. King Hen. 8, r 

TRONATOR, (From Trome,”4. e. Stateru) An officer 
in the city of London, who weighs the wool brought thi- 


* TROPE, ane) A rherotical way of ſpecch. Lil. 


ITROPER, (Troperium) Is a book of altefnate turns or 
reſponſes in ſinging maſs; . called Eiber ſeuentiarum, by 
Lindewode, Hoved. Hiſt. p. 298 3. 

"TROPHY-MONEY, Significs money earth fed and 
collected in the feveral counties of =D towards 

roviding harneſs and maintenance for 

t. 15 Car, 2. 1 Geo. 1. See Mili. 

TROVER, (From the Fr. Trowver, i. e. inv.nite) Is an 
action which a man hath againſt one, that having found 
any of his goods, refuſeth to deliver them upon demand: 
Or if another hath in his —.— my goods, by delivery 
to him, or otherwiſe, and he ſells or makes uſe of them 
without my conſent, this is a conver ion for which trover 
lies; fo if he doth not actually convert them, but doth 
not deliver them to me on demand. 2 Litl, Mr. 618. It 
is called Trover and Converfion, and is a ſpecial action of 
the caſe, brought to recover the damages to the value of 
the goods, &c. In this action, the plaintiff furmiſeth that 
he loft ſuch and ſuch goods, and that the defendant hath 
found them, and converted them to his own uſe at ſuch 
a place; but the loſing is but a mere ſuggeſtion, and not 
material: For if the plaintiff defivered, the goods to the 
defendant; or if the defendant take the s in his pre- 
ſence, &c. this action lies againſt him, if there be a con- 
verſion ; which is the point of the action, and therefore 
muſt be particularly alledged : If a man finds 8, he 
may take poſſeſſion of them, and no action lies; but he 
ought not to abuſe or uſe them, for therein lies the of- 
fence: And where a man finds my goods, and refuſeth to 
deliver upon demand, it is a converſion in law; but 
if he anſwers that he knows not whether 1 am the true 
owner or not, and therefore denies to deliver them; this 
is no converſion if he keeps them from me. 1 Dany. 
Abr. 21, 22, 23. [A perſon ids the goods of another, 
and uſes or wilfully abuſes them; as if it be paper, and he 
put it into water, or the like, this action of tro ver lies 
age him : But not for any negligence in the keepin 
of them ; as whete one finds another's garment, and fut 


fers it to be moth-eaten, Ec. here no action will lie. 1 


Cro. 219. b | ; 
If in trover, an actual converſion cannot be proved, then 
rene? is to be had of a demand made, before the action 
ught, of the thing for which the action is com- 
menced, and that the thing demanded was not delivered : 
in this caſe, though an actual converſion may not be 
proved, a demand, and refuſing to deliver the things de- 
manded, is a ſufficient evidence to the jury that he con- 
verted the fame, till it appears to the contrary. 10 Rep. 
56, 491. 2 Lill. 619. 
Where a defendant comes to the 
denial is a converſion , but if he had the goods, Cc. by 
delivery, there denial is no converſion, but evidence of a 
converſion: And in both caſes, the defendant hath a law- 
ful poſſeſſion, either by finding or by delivery ; and where 
the poſſeſſion is lawful, the plaintiff muſt ſhew a demand 
and a refuſal, to make a converſion : if the poſ- 
ſeſſion was tortious, as if the defendant takes away the 
plaintiff's hat, the very taking is a ſufficient proof of the 
converſion, without proving a demand and refuſal. Sid. 
264, 


hath a right to demand them, is à converſion , and af- 


ter a demand and refuſal, if the defendant tender the 


MO 


ion by finding, 


Salk. 368. 8 
By Aol, Chief” Tufftice, the denial of goods to him, who 
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Soda, and the plantiff refuſe to receive them, that will 
go on in mitigation of damages; not to the right of che 
achion of '4rpver, for the plaintiff may have that til}. 
Mod. Caſe 212. 3. Nelſ. gur. 424 155 An action of 
trover and eonve may be brought for goods, although 
the goods came into poſſeſſion of the plaintiff before 
action is brought , whieh doth not purge the wrong, qr 
— ſatisfaction for that which was done to the plainti 
detaining the goods: If a man takes my horſe 
rides him, and afterwards delivers him to me, frover lies 
againſt him; for this is a converſion, and the re- de- 


2 is no bar to the action. 1 Danv. Abr. 21. 4 Lill. 
18. gt % | „ » Hitt 109. NT 
If goods are delivered to one to deliver over to ano- 


ther, and he to whom they were firſt delivered do after- 
wards refuſe to deliver them over, and converts them to 
E own uſe; he is liable to action of rover not only hy 
im who firſt delivered Sem but alſo by him to whom 
27 were to be delivered: And a plaintiff may chuſe 
to have his action of 4rover againſt the firſt. finder of 
own: or any other who them afterwards by fale, 

3 . I 4 183. If a common carrier 
| s delivered to him to carry to a. certain place, 
ons a ſtranger takes them out of his poſſeſſion, and con- 
verts the goods to his own. uſe ; action of trover and 
converſion lies for the carrier againſt him. t Mod: 


31. | F F . 
Trever doth lie againſt a common carrier for negli- 
gence in loſing goods; though it doth not for an actual 
wrong: And if are ſtolen from a carrier, he may 
not be charged in /rover and converſion ; but action 
upon the cafe on the cuſtom of the realm, c. 2 Salk. 
655. It has been held, that where goods are ſtolen, and 
before proſecution of the offender by indictment the party 
robbed brings action of trover, it lies not; for ſo felonies 
might be compounded : but where 4. ſteals the goods or 
money of B. and is convicted, and hath his clergy, 
the proſecution of B. If he brings rover and ES 
for the money, and on not guilty pleaded this ſpecial 
matter is found, the plaintiff ſhall recover, 1 Hale's Hip. 


P. C. 546, | * | 
facias the ſheriff takes 2 in exe- 
ranger takes 


If upon a eri 
cution, and before the ſale of them, a 

them away and converts them to his own uſe ; the ſheriff 
may have an action of trover and converſion, as he had 
a lawful poſſeſſion, and is anſwerable for them. 2 Saund. 
47. And an executor may have rover for the goods of 
the teſtator ; the law gives him a property, which draw- 
eth the poſſeſſion to it, though there be not an actual 
poſſeſſion. Latch. 214. There muſt be a right or pro- 
perty in the goods, or a lawful poſſeſſion, &c. which is 
to be proved by the plaintiff in rover, before the rom 
came to the defendant's hands: And if a man finds his 
goods loſt in the hands of another, if he bought them 
in open fair or market; this alters the property, and he 
cannot recover them. 1 I. 498. 1 Danv. 23. 
judged that rover lay for the finder of a jewel, againſt 
a goldſmith who defrauded him of it. Jhid. 505. Draw- 
ing out part of a veſſel, and filling it up with water, 
is converſion of all the liquor. Ibid 576. A recovery 
in rover veſts the property of the goods in the defendant. 
2 Strange 1078. In 1rover, the plaintiff may® declare 
upon a devenerunt ad manus 
inventionem devenerunts And the plea on the defendant's 
part is commonly not guilty, on which the ſpecial mat- 
ter may be given in evidence, to prove the plaintiff 
hath no cauſe of action; or to intitle the defendant to 
the thing in controverſy.  '2 Bult. 313. Wocd n Infi. 
540. Vide alſo, 2 . 654. Yelv. 198. Cro. Car. 


27. 2 Lill. 622. 1 ; 

In #rover for a bond, the plaintiff need not ſhew the 
date; for the bond being loſt or converted, he may not 
know the date; and if he ſhould ſet out the date, and 
miſtake it, he would fail in his action. Cro. Car. 262. If 
the defendant find the bond, and receive the money, ac- 
tion of account heth againſt the receiver, and not zrover. 
Cro. Eliz; 723. By 3 

The place of converfion muſt be ly mentioned in 
trover, or it will be naught. Cro. Eliz. 78, 79. And yet 


nerally ; or ſpecially per | 


county, the action brought for theſe _ 
in e Þ 5 the e was, 
county, as it is only a tranſitory action 5 
the place of trover, nor converſion, are tra- 
ſable. Paſcb.,23 Car. B. R. If there be trover, before 
marriage of a female plaintiff, and conwrfion after- 
n | - Opens and wife may join, and it will be 
| „ 7 107. ; . | 

Trover lies ag 12 baron and feme, ſetting forth that 
they converted the goods to the uſe of the huſband ; for 
the feme may be a t and convert them to the 
huſband's uſe, or the uſe of the ſtranger, but not to her 
own uſe ; and if the converſion be laid 2d uſum of her- 
ſelf and huſband, or ad aum proprium, &c. it will not 
be good. Cyo. Car. 494. In trouver the plaintiff may lay 
a converſion here, and prove it in Vreland; it is other- 
wiſe in treſpaſs quare clauſum fregit, for there the party 
cannot prove the treſpaſs but where it lies, nor lay it in 
57 5 place but where it is. Stile 331. 1 Mod. Entr. 

ung | 


0 . or detiniie, at the plaintiff's election, 
may be brought for detained ; for it is but juſtice 
that the party ſhould 


be had, or elſe damages to the 
and converſion of them. 2 Lill, Abr. 618. And treſ- 
pals or trover, lies for the ſame thing; though they 
cannot be brought in one declaration : And the allega- 
tion of the converſion of the goods in treſpaſs, is for 
n of the damages, Sc. Cro. Jac. 50. Lutw. 
1526. ee , an 
Detinue doth not lie for money numbered? but trover 
and converſion hes for it: For though in the fitiding and 
converting generally, the ;motiey of one perſon cannot be 
diſtinguiſhed from that of another, all money being alike z 
yet the proof that the plaintiff. loſt, and defendant con- 
verted ſo much, maintains the action, if the- verdi& finds 
it,  Jenk. Cent. 208. Where money is given to a per- 
ſon to keep, though it be not in bags, action of trover 
will lie ; becauſe 55 action is not to recover the money 
but damages. Poph. gi. 3 Salk. 365. In caſe a maſ- 
ter delivers corn to his ſervant to ſell, who does ſo and 
converts the money, the maſter may bring trover againſt 
the ſervant. 2 Bull. 307. 1 Rolls Rep. 59. 
There is no proper plea in action of trouer, where it 
lies, but the general iſſue not guilty; on which the de- 
fendant may give in evidence that the goods and money 
were not the plaintiff's. Bro. 109. Trover lieth not 
for any part of a freehold ; but if doors fixed are removed 
and converted, it will lie. Hood's Inft. 540. In trover, 
the defendant may not wage his faw, as he may in de- 
inue ; wherefore it often takes place of that action. See 


tin 
Detinue and Black. Cm. 3 C. 151. 4 J. 356. | w 
TROY-WEIGHT, ( Pondus Troje) A weight of 
twelve ounces to the pound, having its name from Troyes a 
city in Champaign, whence it firſt came to be uſed here. 
TRUCE, (Treuga A league or ceſſation of arms; and 
anciently there were keepers of zruces appointed; as 
King Edw. 3. conſtituted by commiſſion two keepers of 
the truce between him and the King of Scots, with this 
clauſe, Nos volentes * prædictam tum ad nos 
| pertinet obſervari, &c. Rot. Scot.” 10 Edw. 3. Vide 
| Conſervators of the Truce. 5 4b 
Stat. 2. Hen. 5. Stat. 1.4, 6. Breaking of truce. 
and ſafe - conducts, or abetting and receiving the truce- 
breakers, was declared to be high-treaſon, againſt the 
crown and dignity of the King; and conſervators of 
truce and ſafe conducts were appointed in every port, 
Sc. See the Stat. and 14 H. 6. c. 8. 20H. 6. c. 11. 
29 H. 6. c. 2. and 31 H. 6. c. 4. Allo 14 Edw. 4. c. 4. 
But Blackſtone ſuppoſes 2 H. 5. repealed by the general 
ſtatutes of dw. 6. and Q_Mary for aboliſhingſhew crea- 
ted treaſons, though Sir Matt. Hale ſees to queſtion it, 
as to treaſons committed on the ſea. 1 Hal. P. C. 267. 


ba ve his goods detained if they ma 
nde for the detainin 


But (according to Blackflone) the Stat. of 31. H. 6. re- 
mains in full force to this day. Black. Com. 4 V. 6g, 


70. 1 | 

TRUG-CORN, (Truga frumenti) Is a meaſure of 
:orn ; and at Leominſter, at this day the vicar hath frag- 
corn allowed him. for officiating at ſome chapels of caſe 


where the #rover of goods is in one county, and the con- 


within that pariſh. Liber Niger Heref. 


 TRUNCUS © 


- | Jations of pious people; « ; 
there we 9 ac ſevetal ſtars and images, like the 
boxes which fince the 


Edmund, MS. \ ©. 
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” #RUNCUS, A trunk fer in thurches, th feceite the ob- 


the teformation have been placed near 
the doors g churches for receiving all voluntary contri- 


butions fof the poor: And the cuſtontary free-will offer, 
ings that were dropt into thoſe trunks, made up a 


rendered their condition better than in latter times —Vica- 
rigs babebil oblariones quaſcungut ad truncos um in dicto ect 
clefia_de, Et. quam alibi infra parochiam ipfius #ctlefiat fac. 
tas. Ordin. Vie: Lancaſt: Arno 1430. 
_ 'TRUSSA, A truſs or bundle of corn; mentioned à. 
cons the ee {ris Gone by remanes, Corte 5 
TRUST, (Fiducia, confidentia,) Is a confidence which one 
man REL On as enerally nfed in law, 
it is a night to receive the profits o land, and” to diſpoſe 
of the land itſelf (in many caſes) for particular pur- 
poſes, as directe by the lawful owner, or pointed out 
by ſettlement, Cc. or that deed or ' conveyance which 
created the truſt, A truſt is but a new name given to an 
uſe,—If a perſon in whom a truſt is repoſed, breaks or doth 
the remedy is by bill in Chancery, the 
Common law generally taking n notice of truſts. '2 
Lill. Abr. 624. A truſt and uſe were all one at Common 
law, till the Sar. 2 H. 8. which diſtinguiſbes them: 
The method of making conveyances by way of truſt, was 
invented to evade the ſtatute of uſes; and theſe convey- 
ances are not ſo much fayoured in law, as plain and direct 
conveyances of eſtates... Paſch. 23 Car. B. R. | 
_.. Truſts and legal eſtates are to be governed by the ſame 
rules; and this is a maxim which has univerſally 
vailed. It is ſo in the rules of deſcent, as in gavelkind, 
and borough Engliſh lands; there is a poſſeſſio fratris of 
a truſt, as well as of a legal eſtate, The like rules in 
limitations, and alſo of barring entails of truſts, as of 
legal eſtates ; per the maſter of the rolls, who ſaid he 
thought there was no exception out of this general rule, 
nor is there any reaſon that there ſhould ; and that it 
would be impoſſible to fix boundaries, and ſhew how 
far, and no farther, it ought to go; and that perhaps in 
early times the neceſſity of keeping thereto was not ſeen, 
or thoroughly conſidered. 2 P. Vn Rep. 645. Sut- 
ton v. Sutton. : r N 
Declarations and creations of truſt, of lands, tene- 
ments or hereditaments, are to be in writing, ſigned by 
the party empowered to declare ſuch :ruf, &c. 29 Car. 
a2 Ct 
vided, that this ſhall not extend to reſulling truſts, or truſts 
ariſing by implication or conſtruction of law; which ſhall 
be of like force as before that act. 4 C 5 Ann. c. 16. And 
there is a ſtatute by which infants ſeized of eftates in 
fee in truſt, may make conveyances of ſuch eſtates, by 
order of the Chancery. J Ann. c. 19. If a man buys land in 
another perſon's name, and pays the money for the land, 
this will be a truſt for him that paid the money, though 
there be no deed declaring the truſt; becauſe the ſtatute of 
fraud extends not to truſts raiſed by the — rg of law: 
And a bare declaration by parol, on a deed aſſigned, may 
prevent any reſulting rute to the affignor. 2 ent. Rep. 
361. 2 Vern. 294. | s b | 
ing a conveyance from alÞ6ther, that is a reaſon of making 
the grantee conſidered as a #ruftee + But the Statute 29 Car. 
2. c. 3, relates only to equitable truſts and intereſts, and not 
an uſe, which is a legal eſtate. 1 P. Williams 113. 
There are only two. kinds of truſts by operation of /aw ; 
either where the deed or conveyance has been taken in the 
name of one man, and the purchaſe-money paid by ano- 
ther; or here the owner of an eftate has made a volun- 
tary conveyance of it, and declared the truſt with regard 
to one part to be for another perſon, but hath been ſilent 


S % 


not perform the ſame, 


as to the other part; in which caſe he himſelf ought to 


not be endowed. 


have ihe benefit of that, it being plainly his intent, 
Barnarddiſt. 388. There ſhall be a tenancy by the curteſy, 
Sc. of a ut eſtate ; but of ſuch an eſtate a woman ſhall 
| 1 P. Williams 109. Talbots Caf. 139. 
See 2 P. Williams 147. A fine and recovery of Ceftui que 
iruſt ſhall bar and transfer a truſt, as it ſhould an eſtate at 


law, if it were upon a conſideration. - Chanc, Rep. 49. 


In the explanation of this ſtatute, it is pro- 


Where there has been fraud in gain- | 
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| In equity lt. are ſo regarded, that no aQ'of a, truſfee 


will prejudice the cęſtui que truſt; for though a purthaſer, 
for valuable e without notice, map ot ve 
his title atiy ways, impeached, yet n muſt make 
pod the tra: But if he purchaſes, having/notive, then 

is the truſſee himſelf, and "ſhall be accountable.” Abr. 


good C/. Fg. 384. Where irufters in a ſettlement, join with 
part of the endowment of vicars, and thereby oftentimes „e e 


tenant for life in any conveyunce, to defeat a remainder, 
before it cores ## ee ; this s a plain breach of ; and 
thoſe who claim under ſuch deed, having notice of the ruff, 
will be liable to make good the eſtates. 2 Salt. 680. Yet 
incaſe a ſruſles joins with cefal gue truſt in tail, in a 
deed to bar the entail; as it is no more than what he may 
be compelled to, it is no breach of his 22ſt. 1 Chon, Caf. 


49, 213. I 4-9 | COT £1 ” 424.4 

© It has been decreed, that a truſt for a ſon; Qc. ſhall 
paſs with the lands into hands ſoever they come, 
and cannot be defeated by any ict of the father or /rufes. 
And though a huſband. and wife, have no children in 
many years, and they and the truftces agree to ſell the 
land ſettled, Sc. it will not be permitted in Chancery. 
Abr, Caf. E $91. 1 Vern, 181. A termor grants his 
lands in eu for himſelf for life, and to his wiſe for lf, 
and after to his children for their lives, and then to A. B. 
This ruf to AH. B. is good; though if it hath been to the 
heirs of their bodies, it would be otherwiſe: And a remote 
truſt of a term, which tends to a perpetuity, has been 
decreed a void limitation. 'Chane. Rep. 230, 239. 

I a huſband makes a leaſe for years, in tri for his 
wife. he may ſell it, and it will bind her: But when a tr 
is firſt created for a wife bonn ide, he cannot fell it, unleſs 
ſhe join in a fine. Vid. 30), zog. It hath been adjudged, 
where a term is ſettled in #raft for a jointure on a wife, 
ar in purſuance of marriage articles, or if the term of the 
wife be aſſigned by her before marriage ; the huſband can 
neither charge nor ſell it, &c. though if the aſſignment is 
made after marriage in truſt for the wife, it is then volun- 
tary and fraudulent. 1bid 225. in | 

A iruft to pay portions, legacies, Ec. out of the rents 
and profits of the lands, at the day prefixed, gives the 
truſtees power to ſell ; if the annual profits will not do it 
within that time, then they may ſell the land, being 
within the intention of the tra. And they cannot ſell to 
raiſe the money except it be to be paid at a certain 
time. Ibid. 196. A iruftee for ſale of lands for pay- 
ment of debts, paying debts to the value of the land, 
thereby becomes a purchaſer himſelf. 1hid. 199. Where 
a truſtee for paying portions, pays one child his full 
ſhare, and the /ruft eſtate decays, he ſhall not be allowed 
ſuch payment. 2 Chan. Ca. 132, If one deviſes lands to 
truſtees until his debts are paid, with remainder over, and 
the #ruftees miſapply the profits, they ſhall hold the land 
only till they might have paid the debts, if the rents had 
been duly 'apphed ; and after that the land is to be diſ- 
charged, and the truſtees are only anſwerable. 1 P. Wil- 
liams 519. And a perſon having granted a leaſe of land 
to truſtees, in truſt to pay all the debts which he ſhould 
owe at his death, in a juſt proportion, without any pre- 
ference ; it was here declared, that the ſimple contract 
debts became as debts due by mortgage, and ſhould carry - 
intereſt. Did. 229. g | 

Truſt of a fee- ſimple eſtate, or fee-tail, is forfeited by 
treaſon, but not by felony ; for ſuch forfeiture is by way 
of eſcheat, and an eſcheat cannot be but where there is 
a defect of a tenant ; and here is a tenant.” Hard. 495. 
See Jenk. Cent. 248. A truſt for a term is forfeited to the 
* br caſe of treaſon or felony ; and the truſtees in equi- 
ty ſhall be compelled to aſſign to the King, Cro. Jac. 
.513.. If a band be taken in another's name, or a leaſe 
be made to another in u for a perſon, who is afterwards 
convicted of treaſon or felony, they are as much liable to 
be forfeited as a bond or leaſe made in his own name, or in 
his poſſeſſion. 2 Hawk. 450. Execution may be ſued, 
and lands held in 479 delivered, where any perſon is 
ſeiſed or poſſeſſed in ruſt for another; by the ſtatute of 
frauds. 29 Car. 2. c. 3. „ | 

Truſtees being obliged to join in receipts, ore is not 

able for money received by the other : In the caſe 
of executors it is otherwiſe. 1 Salk. 318. 2 Vern, 


Rep. 5i5. A truſtee robbed by his own ſervant, ſhall be 
| . SETS, diſcharged 


a N -_ tf 
* * 


diſcharged of it on aceount; though great negligence 
may charge him with more than he hath received, in the 
truſt 2 Chan. Ca, 2. 1 Vern. 144. There is a breach 


of 2 in ſervants, going away with their maſter's goods 
delivered them, Sc. | 


Of a reſulting truft, or truft by implication of law. 


It was ruled by lord chancellor Cuper, that the ſta- 
tute of frauds, ſecl. 8. which ſays, That all convey- 
ances, where truſts and confidences ſhall ariſe or re- 
ſult by implication of law, ſhall be as if that act had 
never been made, muſt relate to truſts and equitable in- 
tereſts, and cannot relate to any uſe which is a legal eſtate. 
Mich. 1909: in the caſe of Lamplugh v. Lamplugb, 1 P. 
Wms. 112. | 

No rule is more certain than that if a man makes a 
conveyance in truſt for ſuch perſons, and ſuch effargs as 
he ſhall appoint, and makes no appointment, the reſult- 
ing truſt muſt be to him and his heirs. The truſt in 
equity muſt follow the rules of law in the caſe of an uſe, 
and that it would be ſo in the caſe of an uſe is un- 
doubtedly true, and that was Sir Edward Cleer's caſe in 


6 Rep. per Lord Chancellor. Fitz-Gth, 223. Fitſgerald y 


v. Ld. Faulconbridge. 

Wherever there is a conſideration there can be no re- 
ſulting truſt. But if a leaſe be made for years without 
a conſideration, there will be a reſulting truſt to the 
leflor. | ; 

Where a daughter's portion was charged upon the fa- 
ther's land, ſhe, at the requeſt of her father, had releaſed 
her intereſt in the land, to the intent that he might be 
enabled to make a clear ſettlement thereof upon the ſon. 
It was declared by the lord keeper, that if this was 
done by the daughter without any cbnſideration, there 
would be a reſulting truſt in the father, whereby he 
ſhould be chargeable to the daughter for ſo much mo- 
ney. Freem. 305. Lady Hyrell's caſe. 

But where a truſtee purchaſes lands out of the profits 
of the truſt eſtate, and takes the conveyance in his own 
name; tho' probably, if he cannot make other fatisfac- 
tion for the miſapplication, theſe lands may be ſequeſter- 
ed, yet they cannot be declared to be a truſt for cui que 
uſe, no more than if A. borrows money of B. for it is 
not a truſt in writing; and a reſulting truſt it cannot 
be, becauſe that would be to contradict the deed by pa- 
rol proof, directly againſt the ſtatute of frauds. But if 
this purchaſe had been recited to have been made with 
the profits of the truſt eſtate, this appearing in writing 
might ground a reſulting truſt. On appeal to the houſe 
of lords, this decree was affirmed. Chan. Prec. 84. pl. 

Kirk v. Webb. 

So where a teſtator impowered the executor to lay out 
the perſonal eſtate in land, and ſettled it on A. and his 
heirs: And the executor being about to purchaſe told 
A's mother of it, and aſked her conſent, but took the 
conveyance in his own name, and no truſt in writing 
was declared, but it was proved that he at ſeveral times 
declared it muſt be ſold to make A ſatisfaction; yet the 
court (though inclined to decree a conveyance to A. the 


| 
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TUN, (Sax,) In the end of words ſignifies a Ton, or 
dwelling- place. | 

© TUN, (Lat. Tunellum) A veſſel of wine and off, being 
four hogſheads, 1 R. 3. c. 12. A tun of timber is a 
meaſure of forty ſolid feet, cut to a ſquare, 12 Car. 2. 
c. 14. And a tun is twenty hundred weight of coals, &c. 
by Stat. 9. & 10 8 * 


M. 3. c. 13. 
TUNNAGE, cage Is a cuſtom or impoſt 


granted to the crown for merchandize imported or ex- 
rted, payable after a certain rate for every tun thereof. 
tat. 12 Hen. 4. c. 3. 6 Hen. 8. c. 14. 1 Ed. 6. c. 13. 
12 Car. 2. c. 4. See Cuſtoms. | | 
TUN-GREVE, (Sax. Tungeræ va, i. e. ville prepoſitus,) 
A reeve or bailiff, qui in villis (& que dicimus maneriis ) 
domini perſonam ſuſtinet, ejuſque vice omnia diſponit & mo- 
deratur. Spelman. 
TURBAGIUM, The liberty of digging turfs. Mon. 


* 1. Pp. 632. 
URBARY, ¶Turbaria from Turba, an obſolete Latin 
word for turf) Is a right to dig turfs on a common or 
in another man's ground. MKitch. 94. Allo it is taken 
for the place where tur are digged: And turbus hath 
been uſed for the turfs; and turbarius for the turbary. 

TURBETS, May be imported as they might have 
been before 10 11 3. 1 Geo. 1. Stat. 2. c. 18. 

TURKEY COMPANY of merchants, having divers 
factories abroad, and which carry on great trade to Tur- 
key. fee created in the time of Queen El:iZabeth. See 

rchant. | 

TURKINS, A kind of ſky-coloured cloth, mentioned 
in Stat, 1. R. 2. c. 8. | 

TURN, or TOURN, Is the _ leet through all the 
country; of which the ſheriff is judge, and this court is 
incident to his office; wherefore it is called theſberif*s 
tourn: And it had its name originally from the ſheriff's 
taking a turn or circuit about his ſhire,. and holding this 
court in ſeveral places; for the word turn properly taken, 
doth not ſignify the court of the ſheriff, Yor his peram- 
bulation. Crompt. Juriſd. 230. 4 Inſt. 260. 2 Hawk. 
P. C. 55. The turn is a court of record; and by the 
Comrhon law, every ſheriff ought to make his turn or 
circuit throughout all the hundreds in his county in 
order to hold a court in every hundred for redteſſing 
common grievances, and preſervation of the peace ; and 
this court might be holden at any place within the hun- 
dred, and as often as the ſheriff thought fit: But this 
having been found to give the ſheriff too great power 
of oppreſſing the people, by holding his court at ſuch 
times and places at which they could not conveniently 
attend, and thereby increaſe the number of his amerce- 
ments; by the Stat. of Magna Charta, cap. 35, It was 
enacted, That no ſheriff ſhall make his urn through a 
hundred but twice in a year, vz. once after Faſter, and 
once after the feaſt of St. Michal; and at the place 
accuſtomed: Alſo a ſubſequent ſtatute ordained, That 
every ſheriff ſhall make his urn yearly, one time within 
the month after Eater, and another time within the 
month after Michaelmas; and if they hold them in any 


other manner, thef ſhall loſe their ury for that time. 37 


4 


executor being dead inſolvent) declared it could not, be- 
cauſe there was no expreſs proof of the application of 
truſt money. Ch. Prec. 168. pl. 139. For more learn. 


* 


Ed. 3. cap. I5. f 
Since theſe ſtatutes, the ſheriff is indictable for hold- 
ing this court at another time, than what is therein li- 


the 
ing on this ſubject, ſee 21 Vin. Abr. tit. Truſt, and 5 New 
Abr. tit. Uſes and Truſts. See farther as to Truſts, Black, 
Com. 2. V. 327 3 V. 487. 439. : 
TRUSTEES OF PAPISTS, Are difabled to make 
preſentations to churches. Szat. 12 Ann. c. 14. 

TUB, A meaſure containing ſixty pounds weight of 


tea; and from fifty- ſix to eighty- ſix pounds of canpbire, 


&c. Merch. Dicl. 
TUB. MAN, IN THE EXCHEQUER, In the court of 
exchequer two of the moſt experienced barriſters, called the 


mitted, or at an unuſual place: And it has been held, 
that an indictment found at a ſheriffs turn, appearing to 
have been holden at another time, is void. Dall. Sher. 
390, 391. Dyer 151. 38 Hen. 6. | 

At common law the ſheriff might proceed to hear and 
determine any offence within his juriſdiction, being in- 
dicted before him, and requiring a trial, Ill ſheriff 
were reſtrained from holding pleas of the crown by 
Magna Charta, cap. 17. But that ſtatute doth not re- 
ſtrain the ſheriff's urn, from taking indictments ozypre- 


ſentments, or awarding proceſs thereon, tho the power 


Poſt-man, and the Tub-man, (from the places in which they 


7 of awarding ſuch proceſs being abuſed, was taken frag 
fit) have a precedence in motions. Black, Com. 4 V. 28. n. 


all the ſheriffs (except thoſe of London) by the 1 Hd. J. ' 


. TUMBRELL, (Trumbellum, Turbichetum,) Is an en- c. 2. and lodged in the juſtices of peace at their Mons, _— 
gine of puniſhment, which ought to be in every liberty | who are to award proceſs on fuch indictments delivered $24 

chat hath. view of frank-pledge, for the correction of | to them by the ſheriff, as if they had been taken before | _ 
ſcolds and unquiet women. Kitcbin, fol. 13. See Cafti- | themſelves, Sc. 2 Hawk. 57, 70, 71. Wh | 
gatory, Cactig lei. | 11 A 7 
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The ſheriff's power in this court is ſtill the ſame as 
anciently it was, in all caſes hot within the ſtatutes above 
mentioned ; he continues a judge of record, and may in- 
quire in his turn of treaſons and felonies, by the Com- 
mon law; as well as the loweſt offences againſt the 
King, ſuch as purpreſtures, ſeizures of treaſure trove, of 


waifs, eſtrays, goods wrecked, &c. All common nui- 
ſances and annoyances, and other ſuch like offences; as 
ſelling corrupt victuals, breaking the aſſiſe of beer and 
ale, or keeping falſe weights or meaſures, are here ing 
dictable; alſo all common diſturbers of the peace, bar- 
retors, and common oppreſſors; and all dangerous and 
ſuſpicious perſons, Sc. And the ſheriff in his turn may 
impoſe a fine on all ſuch as are guilty of contempts in 
the face of the court; and upon a ſuitor to the court 


making default, or refuſing to be ſworn on the jury; 


or on a bailiff not making a panel; on a tithingman ne- 
glecting to make his preſentment; or a perſon choſe con- 
ſtable refuſing to be ſworn, &c. And he may amerce 
for offences; which fines and amerciaments are leviable 
and recoverable by diſtreſs, Sc. bid. 58, 60, 67. But 
notwithſtanding this it has been obſerved, that great part 
of the buſineſs of the turn and leet, hath for ſeveral years 
- paſt, through the negligence of ſheriffs and ſtewards, de- 
volved on the quarter ſeſſions. Wood's Inſt. See County- 
Court, and Court-Leet. | 
TURNIPS. 
c. 26. /. 13. | ij 
TURNO VICECOMIT.UM, Is a writ that lieth for 
thoſe that are called to the ſberif's turn out of their own 
hundred. Reg. Orig. 173. | 
TURNPIKES. There are fatutes continually made 
for erecting turnpikes for repairing ways; empowering 
Juſtices of peace and other commiſſioners to appoint ſur- 
veyors of the roads to amend the ſame ; and alſo collectors 
of the toll at the places where the turnpiłes are ſet up. 
Now by the fat. 7 Geo. 3. c. 40. all the laws relative to 
the turnpike roads are reduced into one law. The ſub- 
ſtance of that act is as follows: | 
By Se#. 1. Five or more truſtees for turnpike roads, at 
a general meeting, are impowered to erect weighing en- 
in 
4 tolls) for every hundred weight which every narrow 
four wheel'd carriage, with the loading, ſhall weighabove 
60 C. weight. So for all broad four wheet'd carriages 
weighing above ſix tuns; and allo for all carts, or two 
wheeled carriages, with broad wheels, weighing above 
three tons;—to be w—_ as the other tolls, and applied 
in repair of the roa 12 75 Y 
2. Not to extend to waggons, Sc. having axle- 
trees of ſuch different lengths, that the diſtance from 
wheel to wheel (of the narrower pair) be not more than 
four feet two inches; and that the diſtance from wheel 
to wheel of the other pair be ſuch that the fore and hind 
wheels roll only one ſingle path of ſixteen inches wide 
at the leaſt, on each ſide, and having the fellies of the 
' breadth of nine inches at the bottom; but that the ſame 
ſhall paſs on any turnpike road, and through any toll 
gate within 100 miles from London, on paying only fo 
much of the tolls as ſhall not exceed one half of the full 
toll payable for waggons, Sc. having the fellies of the 
brefath of nine inches from ſide to fide, or for the beaſts 
of draught drawing the ſame, and not rolling a path of 
ſixteen inches. | 
3. Not to extend to carriages employed in huſbandry. 
4. Truſtees are impowered to order the fellies of car- 
riages to be gaged. | 
5. No compoſition for tolls to be made in reſpect of 
nortow wheeled carriages. | 
6. Penalty of l. on fraudulently unloading goods at 
or before the ſame come to atly gate or weighing engine; 
or laying on goods after having paſſed the fame ;—the 
driver to be committed for one month: And collectors 
._ neglecting their duty are to be diſcharged, or forfeit 5/. 
"he option of omen. . 
J. No waggon, Se. ſhall paſs along any turnpike r 
Ds. 20 mies from London or Hebel, — ape 
en of the breadth of nine inches at the bottom, unleſs 


the ſame be made in ſuch manner, that no pair of wheels 


. (except ſuch as roll a ſurface of ſixteen inches) be wider 


Penalties on ſtealing turnips, 23 Geo. 2. 


— 


for weighing carriages; and to take 205. (additi- 
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than four feet fix inches from inſide to inſide; and that 
the diſtance from the centre of the fore to the centre of 
the hind wheel of ſuch waggon, c. (not being uſed for 
carriage of timber only) be not above nine feet; on for- 
feiture of 3. by the owners. Officers are required to 
meaſure ſuch carriages : 51. penalty on obſtructing 
them, c. 172 
8. No broad wheeled waggon, c. to be drawn with 
more than eight horſes; nor two wheeled carriages with 
more than five; — in pairs. Narrow four wheeled car- 
riages not to be drawn with more than four horſes, Q. 
nor two wheeled carriages with more than three 
on forfeiture of 200. and the ſupernumerary horſes. v. 
ſect. 13. b. 

9. Rs penalty on fraudulently taking off any 
horſe, or altering the diſtance of the wheels, before com- 
ing to any gate, &c. F FT 

And a driver travelling with more horſes the ſame 
day, than he ſhall have paſſed through any gate with, 
ſhall be deemed guilty of a fraud. ] 

11, Provided that where it is neceſſary, truſtees may 
allow waggons, &c. with broad wheels to be drawn up 
hills by ten horſes, and narrow wheeled carriages by fix. 
be extent of the hills to be ſpecified in the order of 
allowance, which is to be certified to the general quar- 
ter ſeſſions : And the order, if approved, is to be con- 
firmed, and filed; otherwiſe to be vacated; and after 
ſuch confirmation and filing, no perſon ſhall be liable to 
any penalty for uſing ſuch number of horſes, as ſhall be 
on” Provide Cle that if th wa ge 

12. Provided a t if it appear, that an on, 
Sc. could not by reaſon of deep ſnow or "vary — 
with the reſpective 3 and by the number of horſes 
allowed; then it ſhall be lawful to ſtop all proceedings 
for recovery of ay penalty which may have been in- 
curred by drawing with more horſes than allowed. 

13. Narrow wheeled carriages not to be drawn by hor- 
ſes in pairs; except four hecled carriages loaden with 
fiſh, rabbits, poultry, calves alive or ſlaughtered, or 
lambs only. | | | 

14. No carriage to be fraudulently turned out of a turn- 
Pike road, to avoid the tolls, on forfeiture of one of the 
horſes, (not being the ſhaft horſe) with all his gears and 
accoutrements, to the uſe of any perſon who ſhall ſeize 
and diſtrain the ſame. _ : 

16. Driver of any waggon, &c. with wheels not duly 
conſtructed; or drawn by more horſes than authorized, 
may be apprehended by any perſon, taken before a juſ- 
tice; and on conviction forfeits 5. 

17. Drag irons to be flat at the ſole, and of the breadth 
of *% fellies, on forfeiture of 405. | 

18. The owner's real name and place of abode, to be 
painted on the z:l;, or moſt conſpicuous part of each wag- 
gon, Sc.; alſo the words COMMON STAGE WAG- 
GON or CART, as the caſe may be. Travelling with- 
out the owner's name and place of abode; or with a 
fictitious name thereon, forfeits 5/, And without the 
woRDs required, 40s. | 

23. The ack not to extend to © any chaiſe marine, 
coach, landau, berlin, chariot, chaiſe, calaſh, or 
„ hearſe; or to any caravan, or covered carriage, of 


any nobleman or gentleman for his private uſe; or to 


„ ſuch ammunition or artillery as ſhall be for his Ma- 
* jeſty's ſervice; or to any cart or carriage drawn 
„by one horſe, or two oxen, and no more; or to any 
“carriage, having the ſole or bottom of the fellies of 
„ the wheels thereof of the breadth+ of nine inches, 
“ which ſhall be laden with one ſtone, block of marble, 
<« one piece of metal, or one piece of timber.” 

24. But perſons fraudulently taking the benefit of any 
exemption, forfeit not exceeding 51. nor. leſs than 405. 

28. Forty ſhillings penalty on ſurveyors ſuffering any 
obſtruction to remain on the roads. | 

30. Direction poſts to be ſet up where ſeveral high- 
ways meet; and where the highways are ſubje& to deep 
or dangerous floods; and for guiding travellers in the 
ſafeſt tract. Mile ſtones alſo to be ſet up ;—Expences 
to be defrayed out of the tolls. —Surveyors neglecting 
their duty herein, forfeit 205. 
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31. Penalty not exceeding 5. nor leſs than 16s. on | 


pulling up or deſtroying poſts or banks to be ſet up on 
the ſides of the roads, 4 ſecurity thereof, or the pa- 
rapets of bridges; or defacing mile-ſtones, or direction 
poſts ; or the offender may be committed and kept to 
bard labour, not exceeding a month, nor leſs than ſeven 
days, and whipt. 

37. Nuiſances on the road may be proſecuted at the 
expence of the revenues of the turnpike : But proſecuti- 
ons are reſtrained, unleſs on offender's confeſſion, or 
proof by witneſſes. 

48. Any ſeizure or diſtreſs made for any forfeiture 
incurred, unleſs by warrant, is to be delivered over to 
the conſtable till proof made of the offence before ſome 
juſtice ; and if not made within fix days after ſuch de- 

ivery, the diſtreſs to be returned to the owner ; and the 

ſeizer to pay expences of keeping; but on conviction, 
an order to be made for delivering the diſtreſs to the 
ſeizer.— Seizer not duly proſecuting ſuch ſeizure for- 
feits 40s. 

49. All convictions to be on confeſſion ; or oath of 
one or more witneſſes :—Inhabitants competent witneſſ- 
es :—Any juſtice (tho? a truſtee) may act. 

51. Penalties, &c. (not otherwiſe directed) are to be 
levied by diſtreſs and ſale; one half to the informer, the 
other to the ſurveyor, towards repairs: For want of diſ- 
treſs, c. offender to be committed, not exceeding three 
months; unleſs the penalty, Sc. be ſooner paid. 
53. Proſecutors or informers at liberty to ſue, either 
as the act directs; or by action of debt for pecuniary pe- 
nalties; or by action of trover for any beaſt of draught, 
or other goods, in which the forfeiture ſhall be ſuffi- 
cient evidence of property to plaintiff, he need not prove 
any ſeizure or demand; and ſhall have full coſts :—But 
ten days notice in writing, to be given to the party of- 
fending, previous to the commencement of ſuch action: 
— The ſame to be brought within one month after the 
offence. 

54. Diſtreſs for money to be levied by virtue of the 
act, ſhall not be deemed unlawful, nor the party making 
it be deemed a treſpaſſer, for default of form in the pro- 
ceedings ʒ nor ſhall the party diſtraining be deemed a treſ- 
paſſer ab initio, on aggount of any ſubſequent irregularity. 

55. But no plaintiff ſhall recover in any action for 
ſach irregularity, if tender of ſufficient amends has been 
made before action brought: And if no tender has been 
made, defendant may pay money into court before iſſue 
joined. 

y 56. Appeal to the General Quarter Seſſions, given. 

60. Action againſt any perſon for any thing done in 
purſuance of the act, to be commenced within three 
months after the fact committed: To be local. De- 
fendant may plead the general iſſue, and give the ſpe- 
cial matter in evidence: If the action is brought after 
the time limited, or made tranſitory, the jury ſhall find 
for defendant ; who in all caſes ſhall have treble coſts. 

By this act the principal parts of all the former turn- 
Pike acts are repealed. See Highways. | 
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TURN, (Fr. Tourney) Mentioned in the Stat. 
ORS, The ſtatute relating to, 13 & 14 Car. 2. 


4 


4 


8. c. 13. See Tournament. 
TUT 


c. 4. Vide Schoolmaſter. 

TWAITE, Signifies a wood grubbed up, and con- 
verted to arable land. Co. Litt. 4. 

TWANIGHT GESTE, (He/pes Duarum Noclium) 
Was a gueſt at an inn agecond Night , and if he did wy 
injury to any perſon, he was to anſwer for it himſelf, 
and not his hoſt, as in caſe of a third Night's Aunbinde. 
Sax. Lex. 

TWELTHINDI (Sax.) The higheſt rank of men, 
in the Saxon government, who were valued at 1200 
ſhillings ; and if an injury were done to ſuch perſons, | 
ſatisfaction was to be made according to their worth. 
* King Alfred, cap. 1 2, 13, Sc. and of King H. 1. c. 16. 

WELVE MEN, (Duodecim bomines legales) Is a num- 
ber of twelve perſons or upwards, by whom and whoſe 
oath as to matter of fact all trials paſs, both in civil and 
criminal cauſes, through all courts of the Common law 
in this realm : They are otherwiſe called the jury or 
inqueſt. See Jury. 
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TWO WITNESSES, ] ben neceſſary. In all caſes of 
high treaſon, petit treaſon, and miſpriſion of treaſon; 
by Statutes 1 Edw. 6. c. 12. 5 & 6 Ewd. 6. c. 11. and 
I "4 2 Ph. & Mar. c. 10. Two lawful witneſſes are re- 
quired to convict a priſoner ; except in caſes of coining, 
and counterfeiting the ſeals ; or unleſs the party ſhall 
willingly, and without violence, confeſs the ſame. Such 
confeſſion, by Stat. J M. 3. c. 3. muſt be in open court. 
—See the Statutes and 1 Hal. P. C. 297. Stat. Tr. 2 V. 
144. Fofter 235. Black Com. 3 V. 350. And fee alfo 
Suppletory Oath. | 

TWYHINDI (Sax.) Were the lower order of Saxons, 
, valued at 2005. as to pecuniary mulcts inflicted for 
crimes, c. Leg. Aﬀred. c. 12. 

TYHTLAN, an accuſation, impeachment, or charge, 
of any treſpaſs or offenge, Leg. Ethelred, c. 2. | 

TYLWITH, Grit. derived from Tyle, i. e. locus ubi 
fetit domus, vel locus ædiſicandæ domui aptus, or from tylath, 
tzabs, tig Signifies a place whereon to build a houſe, 
or a beam in the building: And it is applied to familia, 
a tribe or family branching forth of another, which in 
the old Engliſh heraldry is called ſecond or third houſes ; ſo 
| that in . the great paternal ſtock brancheth itſelf into; 
þ ſeveral tylwiths or houſes, they carry no ſecond or young- 
er houſe farther; and the uſe of theſe ylwiths was to 
ſhew not only the originals of families, as to the pedi- 
gree, but the ſeveral diſtinctions ard diſtances of birth, 
that in caſe any line ſhould make a failure, the next in 
any degree may claim their intereſt according to the rule 
of deſcent, Sc. | 

TYNMOUTH. There is a cuſtomary deſcent of 
lands in the honour of Tynmouth, that if any tenant hath 
iſſue two or more daughters, and die ſeiſed in fee, the 
land ſhall go to the eldeſt daughter for life only, and 
after to the couſins of the male-line ; and for default 
thereof to eſcheat. 2 Keb. 111, 114. 

TYPE, (Typus) A figure, example, or likeneſs of a 
thing. Lit. Dit. = 

TYPOGRAPHIA, The trade of printing. Did. 

TVT HES, (Decimæ.) See Tithes. 


V. 
2 
1 Vacant, free, that is at leiſure; alſo 
void. Litt. Dit. | 
VACARIA, A void place, or waſte. ground. 
Dedimus omnia dominica noſtra vacariis, 8 foreſts, &c. 
Mem. in Scacc. Mich. 9 Edw. 1. 35 
VACAT, See Judgment, and 21 Vin. Ar. 536. 
VACATING RECORDS. Imbezzling or vacating 
records, or falſifying certain other proceedings in a court 
of judicature, is a felonious offence againſt publick juſtice. 
See the Statutes 8 H. 6. c. 12. 21 Fac. I. c. 26. 4 W. 
S M. c. 4. and Black. Com. 4 V. 128. FA 
VACATION, (Vacatio) Is all the time between the 
end of one term and the beginning of another ; and it 
begins the laſt day of every term as ſoon as the court 
riſes. The time from the death of a biſhop, or other 
ſpiritual perſon, till the biſhoprick or dignity is ſupplied 
with another, is alſo called vacation. Stat Weſtm. 1. 
@ 21. 14 Edw. 3. c. 4. See Black. Com. 3 V. 276. 
VACATURA, An avoidance of an eccleſiaſtical bene- 
ficez as prima vacatura, the firſt voidance, c. 
VACCARY, (Yaccaria) Is a houſe or place to keep 
cows in ; a dairy-houſe, or cow paſture. Feta, lib. 2. 


VACCARIUS, The cow- herd, who looks after the 
common herd of cows. Did. 2 
VADIARE DUELLUM, To wage a Combat, where 
two contending Parties on a challenge give and take a 

mutual pledge of fighting. Cowell, 

VADIUM PONERE, Is to take ſecurity, . or 
pledges for the appearance of a defendant in a court of 
juſtice. — Precipimus tibi, c. quod ponas per vadium & 
ſalues plegios Jobannem de B. Sc. Reg. Orig. 

VADIUM MORTUUM, A mortgage or pawn of 
lands ſo engaged to the creditor, that he hath a rig o 
the mean profits for the uſe of his debt. Clanvil. lib. 10. 
cap. 8, See Black, Com. 2 V. 157. 
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DUN VIVUM, omg pledge, as when a 
man borrovs a ſum of anot e e him 5 4 
as of gp H per aunum, to hold until the Tents and profits 
ſhall repay the fam bargowed, Black, Ct 3 J. 15). 
a 1 GABOND, (/agabundus) One that Wanders abo, 
and has no certain dwelling; an idle fellow : And rogues, 
 -vagabonds, and ſturdy beggars, are mentioned in divers 
ſtatutes, . See Vagrants, and Black, Com, 4 V. 170. 
+ VAGRANTS, (Yagrantes) By the, ſtatute 17 Geo. 2. c. 
5. They, who threaten to run away and leave their wives 
or children to the pariſh; or unlawfully return to a pariſh 
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A 
an offepd again. g de like manner, he ſhall: be deemed 
to be guilty of felony and tranſported for any time not 
exceeding ſeven years. 8 
Any perſon may apprehend and carry before a juſtice 
any. perſons going 7 from door to door, or placing 


themſelves in ſtreets,” highways or paſlages to beg alms 
in the pariſhes where they dwell, and the juſtices may 


order the oyerſeers of the poor to pay ſuch perſon 55. for 


every offender, which on refuſal of payment may be 
levied on the overſeers goods, Any perſon may appre- 
hend an offender againſt this ach and carry him before 


from whence they have been legally removed; or, not | a juſtice. FEC 
having where with to maintain chemſel ves, live idle, and 5 A conſtable refuſing or neglecting to uſe his endeavour 
refuſe to work for the uſual wages Fand all perſons going | to apprehend any offender ſhall forfeit not exceeding gl. 


from door to door, or placing themſelves in ſtreets, Ec. 
to beg in the pariſhes where they. dwell, ſhall be deemed 
idle and diſorderly perſons. zal eren s about as 
patent gatherers, or gatherers of alms, Under pretence of 
- Joſſes by fire, Sc. or as collectors for priſqns, Cc. 
fencers and bearwards; all common players oFinterludes, 
and perſons who for hire, gain, or rẽward act, repręſent, 
or perform, or cauſe to 
perfo f - | | 
- $r2gedy, comedy, opera, play, farce or other entertainment 
pl the ſtage, or any part therein, not being authoriſed by 
law, all minſtrels, jugglers; all perſons pretending to 
be gypſies, or wandering in the habit or form of Egyp- | 
tians, or pretending to have” ſkill in een, pal- 
meſtry, or other crafty ſeience, or to tell fortunes, or uſing 
any ſubtle craft to deceive and impoſe on a perſon,; or play- 
ing or betting at any unlawful games or plays; and all 
perſons, who run away and leave their wives and chil- 
dren, whereby they become chargeable to any pariſh ; all 
pedlars not duly licenſed ; all-perſons wandering abroad 
and lodging in ale-houſes, barns,  outhouſes or in the 
open air, not giving a good account of themſelves; and 
all perſons wandering abroad, and begging, pretending 
E ſoldiers, mariners, or pretending to go to work in 
harveſt, not having proper certificates; and all other 
perſons wandering r and begging; and all perſons 
going from door to door, or placing themſelves in ſtreets, 
c. to beg in the pariſhes where they dwell, and being 
apprehended for the ſame, ſhall reſiſt or eſcape, ſhall be | 
deemed rogues and vagabonds. 
All end-gatherers offending againſt the Stat. 13 Geo. 1. 
c. 23. being convicted; all perſons apprehended as rogues 
and vagabonds, and eſcaping, or refuſing to go before a 
. Juſtice, or to be examined upon 3 uch juſtice, 
or refuſing to be n veyed by paſs; or giving a falſe ac- 
count of themſelves after warning of the puniſhment; and 
all rogues or vagabonds breaking or eſcaping out of any 
houſe of correction; and all perſogs. who having been 
puniſhed as rogues and vagabonds ſhall again commit any 
of the {aid offences, and offendegs againſt this act having 
children with them, (and ſuch children being put out 
apprentices or ſervants purſuant to this act) being again 
found. with the ſame children, ſhall be deemed incorri- 
gible rogues. n F 
: The puniſhment of idle and diſorderly perſons is com- 
mitment to the houſe of correction, there to be kept to 
hard laboui not exceeding a month. Rogues and vaga- 
g are to be publickly whipt or ſent to the houſe 
correction until the next ſeſſions, or any leſs time, and 
after ſuch whĩipping or commitment may be paſſed to 
their laſt legal ſettlement or place of birth, or if under 
fourteep, and have a father or mother living to the 
place of abode of ſuch father and mother. And if 
committed until the next ſeſſions and adjudged a rogue 
or Vagabond, the juſtices may order him to be kept in 
te houſe of correction 3 labour nogexceeding fix 


mn 


months. 1 | 819 
A perſon adjudged at the ſeſſions an mcorrigible rogue 
may be kept in the houſe of correction to hard labour, 
not exceeding two years, nor leſs than ſix months, and 
during the confinement be corrected by whipping, at ſuch 
times and places as the juſtices ſhall think fir, and may 
then be paſſed as aforeſaid ; And if a male, and above 
tus age of twelve years, the juſtices before his diſcharge 
may, ſend him to be employed in the King's ſeryice, 
either hy ſea or land. If before the explration of his 
confinergept he ſhall eſcape from the houſe of correction, 


acted, Sc. any nterlude; | 
|: To preyent . 


nor leſs than 105. to the uſe of the poor, to be levied by 
diſtreſs, And any other perſon charged hy a quſtice of 
peace to apprehend ſuch offender, refuſing fo to do, ſhall 
forfeit 105. A juſtice may order the high conſtable to pay 
to any perſon, whether a conſtable or not, who ſhall ap- 
prehend any ſuch offender, 105. for every offender, The 
juſtices are four times in the year at leaſt, to cauſe a ge- 
aug privy ſearch, to be made in one night, for the. ap- 
prehending rogues and vagabonds. 

in paſling rogues, vagabonds and 
ineorrigible-rogues; the jultice is to deliver to the officer 

a note directing how they are to be conveyed, whether in 
a gart, by horſe, or on foot. The conſtable is to con- 
vey ſuch perſon in ſuch manner and time as by the paſs 


is directed, the next direct way to the place where 


ſuch perſon is ordered to be ſent, if in the ſame county, 
Sc. but if in another county, Sr. he ſhall deliver the 
perſon to the proper officer of the fixſt town in the next 
county, c. in the direct way to the place where ſuch per- 
ſon is to be conveyed, together with the paſs and duplicate 
of examination, taking his receipt for the ſame z and ſuch 
officer is immediately to apply to a Juſtice of peace in 
the ſame county, who is to make a like note, and deliver 
it to the officer, who is to convey the perſon to the firſt 
pariſh, e. in the next county; and fo in like manner 
from one county to another, till they come to the place 
where ſuch perſon is ſent : And if the officer who ſhall re- 
ceive ſuch perſon there, ſhall think the examination to be 
falſe, he may carry the perſon — a juſtice of peace, 
who, if he ſee cauſe, may commit ſuch perſon to the houſe 
of correction, till the next ſeſſions, where the juſtices, if 
they ſee cauſe, may deal withſuch perſon as an incorrigi- 
ble rogue, but he ſhall not be removed but by order of 
two juſtices. . 4 
If the vagrant upon ſearch be found to have effects 
ſufficient to pay all or part of the expence of paſſing him, 
the juſtice may order the ſame to be ſold and employed 
for that purpoſe, The juſtices at ſeſſions may direct 
what rates and allowances ſhall be made for pafling tuch 
rogues, vagabonds, &c, and make orders for the more re- 
—— proceeding therein. The high conſtable is to pay to 
the petty conſtable or other offices the rates fo: allowed, 
on pranly of forfeiting double the ſum, to be levied by 
diſtreſs. add 788 £4 
When a vagrant is to be paſſed to Ireland, the Ie of Man, 
Jerſey, Guernſey, or Scilly, the maſter of any ſhip bound to 
thoſe places ſhall, on a warrant from a juſtice of peace, 
and being paid ſuch allowance ag the juſtice ſhall think 
proper, receive ſuch vagrant and convey him to ſuch place, 
and give a receipt for the uqgrant and money on the back 
of the warrant, on penalty of 5g. to the poor, to be levied 
by diſtreſs; but not to be obliged to take above one va- 
grant for every twenty tons burthen of his (hip. The 
pariſh to which any vagnant ſhall be paſſed may employ 
him in work till he ſhall betake himſelf to ſome ſetvice, 
and if he ſhall refuſe to work or go to ſervice, he may 
be {ent to the houſe of correction. 3 
By the Stat. 25 Geo. 2. 6; 36. It ſhall be lau ful for 
any two or more juſtices, in caſe any perſon appre- 
hended, upon any general privy ſearch, or by virtue of 
any ſpecial warrant, ſhall be charged before them with be- 
ing a rogue and vagabond, or an idle and diſorderly per- 
ſon, or with ſuſpicion of felony (although no direct proof 
be then made thereof) to etamine ſuch perſon upon oath, 
not only to the pariſh or place where he was laſt legally 
ſettled, but alſo as to his means of livelihood, the „ 
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of which examination ſhall be put into writing, and be 
ſubſcribed by the Perſons ſo examined, and the ſaid Juſtice 
ſhall likewiſe ſign the ſame, and tranſmit it to the next ſeſſi- 
ons of the peace to be there filed and kept on record: And 
if ſuch perſon ſhall not make it appear to ſuch juſtices, that 
he has a lawful way of getting hiivelihood: or ſhall not 
procure ſome reſponſible houſekeeper to appear to his cha- 
racter, and to give ſecurity for his appearance before ſuch 
juſtices, at ſome day to be fixed (if the fame ſhall be re- 
quired) to commit ſuch perſon to ſome priſon or houſe of 
correction, for any time not exceeding ſix days, and in the 
mean time to order the overſeers of the poor where ſuch 
perſon ſhall be apprehended, to inſert an advertiſement 
in ſome publick paper, deſcribing ſuch ſuſpicious perſon, 
and any things which ſhall be fond upon him, and which 
he ſhal be flſpected not to have honeſtly come by, and 
mentioning the place to which he is committed, and the 
time and place when and where ſuch perſon is to be again 
brought before them to be re-examined; and if no ac- 
cuſation ſhall then be laid againſt him, then ſuch perſon 
ſhall be diſcharged. See Rogue, Lunatic. For the me- 
thad of conveying vagrants, ſee 26 Geo. 2. c. 34. See 
alſo Black. Com. 4 V. 170. | 
VALET, VALECT, or VADELET, (Valettus vel 
Valecta) Was anciently a name ſpecially denoting youn 
gentlemen, though of great deſcent or quality; but af. 
terwards attributed to thoſe of lower rank, and now a 
ſervitor, or gentleman of the chamber. Cam. Selden's Tit. 
Hon. Bradl. lib. 3. In the accounts of the Inner Temple, 
it is uſed for a bencher's clerk or ſervant ; and the but- 
lers of the houſe corruptly call them Yarlers. 


N The value or price of any thing. See 
ue. | 
VALESHERIA, Signifies the kindred of the ſlain, one 


on the father's ſide, and another on the fide of the mother, 
to prove that a man was a Yelſbman.» It is mentioned 
in Stat. Walliæ, 12 Edu. 1. c. 4. | 

VALOR MARITAGII, Under the- ancient tenures, 
while an infant was in ward, the guardian had the power 
of tendering him or her a ſuitable match without _ 
ragement or inequality : Which if the infants refuſed, 
they forfeited the value of the marriage, valorem marita- 
Fit, to their guardian ; that is ſo much as a jury would 
aſſeſs, or any one would bona fide give to the guardian 
for ſuch an alliance: And if the infants married them- 
ſelves without the guardians conſent, they forfeited 
double the value, duplicem valorem maritagii. This was 
one of the greateſt hardſhips of our ancient tenures— 
But, the tenures being taken away, the law is aboliſhed, 
See Black. Com. 2 l o. 

VALUABLE CONSIDERATION, Is, in a deed, &. 
money, marriage, labor, Fc. See Black. Com. 2 V. 297. 

VALVASO The firſt name of dignity, next be- 
neath a peer, was anciently that of vidames, vice domini, 
or valvaſors, who are mentioned by our ancient lawyers, 
as viri magnæ dignitatis ; and Sir Edward Coke ſpeaks 
highly of them, Yet they are now quite out of uſe; and 
our legal antiquarians are not agreed upon even their 
original or ancient office, See Black. Com. 1 V. 403. and 
Vavaſor. 

VALUE, (Palentia, Valor) Is a known word; and the 
value of thoſe things as to which offences are committed, 
is uſually compriſed in indictments; which ſeems neceſ- 
ſary in theft to make a difference from petit larceny, and in 
treſpaſs to aggravate the fault, c. But in other caſes a 
diſtinction has been made between value and price. If a 
plaintiff declares in an action of treſpaſs for the taking 
away of live cattle, or one particular thing, he ought to 
ſay that the defendant took them away, pretii ſo much; 
if the declaration be for taking of things without life, it 
muſt be alledged ad valentiam, &c. ſo that live cattle are 
to be prized at ſuch a price, as the owner of them did 
eſteem them to be worth; and dead things to be reckoned 
at the value of the market which may be certainly known. 
Of coin not current it ſhall be pretii; but of common 
coin current, it fhall be neither ſaid pretii nor ad valen- 
tiam, for the value and price thereof is certain: The 
difference between pretii and ad valentiam may proceed 
from the rule in the regifter of worits, which ſhews it to be 
according to the ancient forms uſed in the law. Vel. 


FTE | 
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| Sym. par. 2. 2 Lill. Abr. 629. A jewel it is ſaid is not 
— in law, but only 3 to the valuation of 
the owner of it, and is very uncertain : But there ſeems 
to be a certain value for diamonds among the merehant 
Jewellers, according to their weight and luſtre, Sc. Fill. 
21 Car. B. R. 2 Lill. 628. A man cannot ſay that another 
owes him ſo much, when the value of the thing owing is 
uncertain; for which reaſon actions in theſe caſes are al- 
ways brought in the detinet, and the declaration ad va- 
lentiam, &c. 1 Lutw. 484. See money. | 

VALUE OF LAND, May be intended ſuch as it was 
anciently, and not adjudged according to its improved va- 
lue. 2 Leon. 117. Lutw. 1304. Vide Purchaſe. 

VALUE OF MARRIAGE, (Valore maritagii) Was 
a writ that lay for the lord, having offered marriage to 
an infant without diſparagement, if the man refuſed to 
take the lord's offer, and married another woman, to 
recover the value of the marriage. Reg. Orig. 164. This 
is alſo called forfeiture of marriage, forisfattura maritagii. 
See the ſtatute 12 Car. II. cap. 24. 

VANG, (Sax.) He vanged for me at the vant, i. e. 
ſtood for me at the font. Blount. f 

VANNUS, A Vane, Venti Index; and vannus, a fan 
to winnow corn with. Lit. Dit. , 

VANTARIUS, (Precurſor) As vantarius regis, the King's 
fore-footman. —— Richardus R. Miles ten. terras per ſer- 
jeantiam eſſe vantarium regis, Sc. Rot. de finibus. Term, 
Mich. 2 Edw. II. | ** 

VARIANCE, (Pariantia, from the Fr. Varier, i. e. A 
terare) ſignifies any alteration of a thing formerly laid in 
a plea, or where the declaration in a cauſe differs from 
the writ, or from the deed upon which it is grounded, Sc. 
3 Lill. Mr. 629. If there is a variance between the de- 
claration and the writ, it is error; and the writ ſhall 
abate. And if there appear to be a material variance be- 
tween the matter pleaded and the manner of the pleading 
it, this is not a good plea; for the manner and matter of 
pleading ought to agree in ſubſtance, or there will be no 
certainty in it. Co. Jac. 479. 2 Lill. 629. But when the 
pleading is good in ſubſtance, a ſmall variance ſhall not 
hurt. 3 Mod. 227. If the record of Mi Prius agrees with 
the declaration delivered, a variation from the iſſue is not 
material. 2 Strange 1131. Where the original writ varies 
from the declaration, it is not remedied by any ſtatute of 
Jeofails. 5 Rep. 37. Though verdict in ejectment was 
for a meſſuage next the meſſuage of A. B. andithe judg- 
ment for a meſſuage next another meſſuage in the occu- 
pation of A. B. This is no material variance but is amend- 
able by the St. 16 & 17 Car. 2. cap. 8. which enacts, 
That all omiſſions, variances, &c. not being againſt the 
right of the matter of the ſuit, ſhall be amended. Raym. 
398. 3 Salk. 368. The original writ in C B. concluded 
ad damnum 40l. and the declaration was ad damnuntaool. 
The jury gave 121. damages; and on a writ of error 
brought, this variance was aſſigned; it was held that this 
had been a good objection in the origihal action on a de- 
murrer to the declaration; but it is not fo after verdict; 
not being matter in point of judgment, eſpecially as the 
jury found only 12. damages; but if the verdict had 
found more damages than what was mentioned- in the 
writ, though leſs than what was ſet forth in the declara- 
tion, it had been ill, becauſe there was no writ to wat- 
rant ſuch damages. 2 Cro. 629. 1 Bulft. 49. 

If a defendant pleads a variance between the writ and 
declaration, he is to crave oyer of the writ before he ſhall 
have any advantage of the variance, becauſe the writ and 
declaration are not upon the ſame roll; and therefore if 
the defendant plead to it without demanding oyer, 
on demurrer judgment may be for him to anſwer over, 
Sc. 2 Salk; 658. If in the imparlance roll the declara- 
tion is in debt, and in the plea-roll it is in treſpaſs; this 
is ſuch a variance, that if the plaintiff hath judgment 
it ſhall be reverſed. 3 Bull. 229. When a contract 
is intire, an action of debt @annot be brought for part 
of the money, without ſhewing how the other is ſatisfi- 
ed; if it be, this variance from the true debt will make 
it ill, 3 Nelf. Abr. 440. | 329 

In writ of error in the Exchequer chamber to remove a 
record out of B. R of a certain treſpaſs the huſband and 
wife had done, the record certified was of a treſpaſs 
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| done by the woman alone; and for this variance the 


Wit was abated, and the record judged not removed. 


Sid. 269. 3 Salk. 369. If a leaſe be alledged to be made 
by two perſons, and it appears on evidence they were te- 
nants in common, and fo ſeveral leaſes; it is a material 
variance : But on its appearing that the two leflors were 
coparceners, it will be otherwiſe, for it is there a leaſe 
of them both. 2 Roll. Ar. 719. | 

On variauce in the-perſons or number of acres, Cc. 
between a fine and an indenture to lead the uſes; if the 
party avers, there was not any other conſideration, or 


new agreement, but that the fine was levied according 


riance fatal in the name of a corporation. 


barren. 
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to the uſes and intents mentioned in the indenture, it is 
good. 5 Rep. 25. Variance of the ſum in a judgment, 
not cured by a remittit. 2 Strange 1171. A flight va- 
2 Strange 787. 
Variance in the chriſtian name of an earl immaterial. 1 
Strange 316. Segrave and Seagrave no material variance 
upon an iſſue of nul tiel record. 2 Strange 889. Variance 
in names, Sc. how ſupplied by averment, that a man is 
the ſame perſon, and inqueſt of office, Sc. fee Auerment, 
and Pardon. Vide Amendment and Cam. Dig. tit. Verdict. 
. VASSAL, (Yaſallus) In our ancient cuſtoms ſignified 
a tenant or feudatory; or perſon who vowed fidelity and 
homage to a lord, on account of ſome land, Ec, held of 
him in fee; alſo a ſlave or ſervant, and eſpecially a do- 
meſtick of a prince. Du Cange. Vaſſallus is ſaid to be 
quaſi inferior ſocius, as the vaſſal is inferior to his maſter, 
and muſt ſerve him; and yet he is in a manner his com- 
panion, becauſe each of them is obliged to the other. 
Skene. See Black. Com. 2 V. 5g. s ; 
 VASSALAGE, Signifies the ſtate of a vaſſal, or ſervitud 
and dependency on a ſuperior lord: Liege vaſſalage be- 
longed only to the Ang." | 

VASSALERIA, Was the tenure of holding of vaſſals. 
Copel. | 

VASTO, Is a writ that lies againſt tenants for term of 
life or years, committing #afte. F. N. B. 55. Reg. 
Orig. 72. See Waſte. oo 
_ VASTUM, A Vaſte or common lying open to the 
cattle of all tenants who have a right of commoning, 
Paroch. Antig. 171. : 

VASTUM FORESTAE ver BOSCI, That part of a 
foreſt or wood, wherein the trees and underwood 
were ſo deſtroyed, that it lay in a manner waſte and 

Paroch. Antig. p. 351. / 

VAVASOR, Is one who was in dignity next to a ba- 
ron. Cambd. Brit. 109, —— Sunt & ali Potentes Regni, 
qui dicuntur barones, hoc eft, robur belli: et gli ſunt qui di- 
cuntur Vavaſores, Viri Magne Dignitatis, Sc. Bradt. lib. 
1. cap. 8. Spelm. Gloſſ. See Falvaſors. 

VAVASORY, avaſoria) The lands that a Vavaſor 
held. Brad. lib. 2. . | 

UBIQUITY OF 'THE KING. The legal ubiquity 
of the King is a conſequence of his prerogative. His 
Majeſty, in the eye of the law, is always prelent in all his 
courts, though he cannot perſonally diſtribute juſtice, 
His judges are the mirror by which the King's image is re- 
flected. It is the regal and not the royal perſon, 
that is always preſent in court, always ready to undertake 
proſecutions, or pronounce judgment, for the benefit and 
protection of the ſubject. And from this ubiquity it fol- 
lows, that the King can never be nonſuit; for a nonſuit 
is the deſertion of the ſuitor action by the non-appearance 
of the plaintiff in court. For the ſame reaſon alſo, in 
the forms of legal proceedings, the King is nat faid to 


appear by bis attorney, as other men do; for he always 


appears in contemplation of law in his own proper per- 
ſon. Black. Om. 1 V. 270. 

VEAL MONEY, The tenants within the manor of 
Bradford, in the county of Wilts, pay a yearly rent by 
this name to their lord, in lieu of veal paid formerly in 
kind. BBlount s Ten. | 

VECTIGAL JUDICI Is applied to money or 
fines paid to the King, to defray the charge he is at in 
maintaining the courts of juſtice, and protection of the 


people. 3 Salk. 33. | | 

* VEJOURS, Pires, from the Fr. Veior, i. e. Cernere) 
Are ſuch perſons as are ſent by the court, to take a view 
of any place in queſtion, for the bettet deciſion of the 
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| moe thereto. And it is uſed for thoſe that are appoint= 
ta view an offence; as a man murdered, a wornan 
raviſhed, Sc. Old Nat. Br. 112. Bratt. lib. 85. 
VELTRAIA, (Mimnifterium be Veltraria,) The office 
of dog-leader or'a courſer. Rot. Pip. 5 Steph. 
. VELTRAIAS, Om who leads greyhounds, which 
dogs in Ge are called Welters, in Italy, Veltres, &c. 
And lands are held per ſervitium inveniend. unum veltrari- 
um. Canes ducere, &c. Blount's Tenures, pag. . 
VELUM QUADRAGESIMALE, A veil or piece of 


hangings drawn before the altar in Lent, as a token of 
mourning and ſorrow. — Item ad, quodlibet altare, c. 


| Velum quadrageſimale, Velum Nuptiake, Palla Mortuoram, 


Sc. Synod. Exon. Anno 1217. 
VENARIA, Are thoſe beaſts which are caught in the 
woods by hunting. Leg. Canut. c. 198. 
VENATIO, la the ſtatute of Charta de Forefta ſignifies 
Veniſon, in Fr. Venaiſon It is called Yenaz/on, of the 
means whereby the beaſts are taken, quoniam ex venatione 
captuntur, and being hunted are moſt wholfome : And 


they are gotten in hunting. 4 ſt. 316. 

It is ſometimes taken for the exerciſe of hunting. 
. VENDITIONI EXPONAS, Is a judicial writ, direct- 
ed to the ſheriff, commanding him to ſell goods which he 
hath formerly taken intohis hands, for the ſatisfying a Judg- 
ment given in the King's court. Reg. Judic. 33. Stat. 14. 
Car. 2. cap. 21. The ſheriff upon a ſieri facias takes Sin 
execution, and returns that he hath ſo done, cannot 
find Buyers; or if he delay to deliver them to the party, 
Sc. then the writ venditioni exponas ſhall iſſue to the ſhe- 
riff to make ſale of the goods, and bring in the money. 
13 H. J. 1. Dyer 363. 
to the ſheriff till he hath in part executed a writ of exe- 
cution, he may afterwards be authoriſed to go through 
with it by a Venditioni exponas; as he may alſo in the 
like caſe after a writ of error. Dyer 98. Cro. Elix. 597. 
1 Roll. Abr. 894. 1 
VENDITOR REGH, The King's ſaleſman; being the 
perſon who expoſed to ſale goods and chattels ſeized or 
diſtrained to anſwer any debt due to the King: This 
office was granted by King Edw. 1. to Philip de Lardiner, 
in the couty of Y7ork : Ita quod ipſe vel certus ſuus attor- 
natus ibit ad mandatum vice-comitts de loco in locum infra 
com. pred. ſumptibus ſuis ad predie? venditiones faciendas, 
S capiat de unaquaque venditione pro 'feodo ſus xxxii den. 
But the office was ſeized into the King's hands for the 
abuſe thereof. Anno 2 Edu. 2. 
VENDOR AND VENDEE. Vendor is a perſon who 
ſells any thing, and vendee the perſon to whom it is fold. 
Where a man ſells a thing to another, it is implied that 
the vendor ſhall make affurance by bill of ſale to the ven- 
dee, but not unleſs it be demanded; per Finch Chancel- 
lor, 2 Chan. caſes 5. Mich. 32. Car. 2: Legate v. Hock- 
wood, See 21 Vin. Abr. tit. Vendor and Yendee. 

VENELLA, Is a narrow or ſtrait way : It is mentioned 
in the Monaft. 1 tom. pag. 408. * - 

VENIA, Is uſed for a kneeling or low proſtration on 
the ground, by penitents. / alive 196. 

VENIRE FACIAS, A writ judicial awarded to the 
ſneriff to cauſe a jury of the neighbourhood to appear, 
when a cauſe is brought to iſſue, to try the ſame; and if 


go a habeas corpora, and after a diſręſs until they appear. 
Old Nat, Br. 157. But where a venire omits part of the 
iſſue to be tried, or any of the parties; if a juror is 
named in the habeas corpora, by a name different from 
that in the venire; or a juror returned on ſuch a panel 
is omitted in the habeas corpora; or a venire or diſtringas 
are iſſued without any award on the roll to warrant them; 
it will be ill, and it is ſaid to be a diſcontinuance. 2 
Hawk. P. C. 298, 299. A venire facias ought to be de 
aliquo vicineto; and venire de vicineto ciuitatis, is good 
without naming of the pariſh within the city out of 
which the jurors are ſummoned. 2 Lill. 633, 636. 


Though it hath been held, that the vemre factas may be 
of a town, pariſh, manor, or any place known, called a 

lieu conus; but not of a city or county. Crs: Eliz. 260. 
And yet where a venue cannot come from a vill, ham- 
let, Sc. there it might be de corpore comatus, to pre- 


vent 


they are termed beaſts of venary (not venery) becauſe 


If a Superſedeas be not delivered 


the jury come not at the day of this writ, then there ſhall 
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vent failure of juſtice, before the ſtatute 4 U 2 c. 16. 
By which act a venire facia may be from body of 
the county, Sc. In an information againſt a county for 
not repairing a bridge, it was held, that the attorney 
general might take a venire to any adjacent county; and 
that it might be de corpore of the whole, or de vicineto of 
ſome particular place therein next adjoining. Trin. 3 
Ann. 3 Salk. 381. | 

The plaintiffin afumpſit declared upon a promiſe made 
at Maidflone in Kent; and upon non aſſumpſit pleaded, the 
venire facias was de vicineto ville & parachiæ de Maid- 

„and a trial was had: But it was refolved to be an 
inſufficient trial, becauſe the venire ought to be of a lar- 
ger precinct than the plaintiff himſelf had alledged in his 
declaration. Teld 104. And it will be error if the 
venire be ſhort; as a defendant in treſpaſs preſcribed for 
a foot-way leading from Hinton ſo far as the foot-way of 
Horn-Cafile, &c. Iſſue was taken upon this preſcription, 
and the venire facias awarded de vicineto de Hinton only, 
when it ſhould have been of Hinton and Horn-Caftke ; and 
the judgment was reverſed. Moor 357, 412. So if in 
ejectment lands are laid in A. B. and C. and tried for 
the plaintiff by a viſus out of A. only; this is inſuffici- 
ent. 5 Rep. 36. Though in action of treſpaſs, &c. for 
reſcuing a diſtreſs for rent, ſetting forth that the plain- 
tiff made a leaſe of lands to the defendant, lying in three 
ſeveral places; the plaintiff Having a verdict, it was 
moved in arreſt of Judgment, that the trial was infuffi- 
cient, becauſe the venire was from one place, when it 
ought to be from all three places where the lands lie; 
but adjudged, that this action being brought againſt a 
wrong doer, and not upon the leaſe itſelf, the venue may 
be laid in that very place where the wrong was done. 
Lutw. 213. but ſee 4 Ann. c. 16. 7 6 

One venire facias is ſufficient to try ſeveral iſſues, be- 

tween the ſame parties, and in the ſame county. 2 Cre. 
550. And where an action was brought _ two, 
they both joined iſſue, and one died; and after the ve- 
nire facias was awarded to try the iſſue between both, 
which was done; and held to be no error, though it 
iſſued againſt a dead perſon, becauſe one of the defen- 
dants was living. Cro. Car. 308. 3 Nel. Abr. 
If a venire facias is returned by the coroner for defect of 
the ſheriff, Sc. when it ought to be returned by the 
ſheriff, the trial is wrong, and not remedied by any 
ſtatute of jeofails. 5 Rep. 36. In all caſes, where there 
is to be a ſpecial jury, the venire muſt be Special: If 
the matter to be tried be within divers places, and one 
and the ſame country, the venire facias ſhall be general; 
and if in ſeveral counties, it ſhall be ſpecial. 2 Lill. 
Abr. 635. 

If a matter of law be depending in court undeter- 
mined, and an iſſue alſo joined in the eauſe, there is to 
be a ſpecial venire awarded, tam ad iriandum exitum, 

ad inquirendum de Damnis, Sc. as well to try the 
iſſue, as to find the damages both upon the iſſue and the 
matter put in judgment of the court. bid. 636. The 
plaintiff's attorney ought to give a copy of the jury 
returned upon a venire facias, to the defendant's attor- 
ney, before the trial; and it is to be filed. Paſch. 24. 
Car. B. R. At a trial of fi prius, the plaintiff changed 
the venire facias and panels, and had a jury the defendant 
knew not of; and ruled, - that the defendant cannot be 
aided, if the firſt uenire was not filed: And a difference was 
taken when the firſt venire was not filed, that he cannot 
be aided, becauſe he may reſort to the ſheriff, and have 
a view of the panel, to be prepared for his challenges, 
but if the firſt venire was filed, then the defendant ſhall 
have a new trial. Þ 
A venire facias after filed, cannot be altered without 
conſent of parties: Though where a verdict in a cauſe 


is imperfect, ſo that judgment cannot be given upon it, 


there ſhall be a new venire facias to try the cauſe, and 
find a new verdict. 2 Lill. 634, 635. And if a plain- 
tiff be nonſuit on a miſtake in the mf privs record, and 
the paper book and roll are right; the nonſuit may be 
ſet aſide, and a venire facias de novo awarded, and the 
iſſue tried, Sc. Cro. Fac. 669. A venire facias may 
be amended by the iſſue roll, when that is right, in ſome 
caſes. 3 Nelſ. 446. Venire now little more than form. 
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| Fanire facias, Is alſo the common proceſs upon any 
Preſentment, being in nature of a ſummons for the party 
to appear; and is a proper proceſs to be firſt awarded on 
an indictment for any crime, under the degree of treaſon, 
felony, or maihem, except in ſuch caſes wherein other 
proceſs'is directed by ſtatute: And if it appears by the 
return to ſuch venire, that the party has lands in the 
county whereby he may be diſtrained, the diſtreſs infi- 
nite ſhall be awarded till he do appear; and he ſhall 
forfeit on every default, ſo much as the ſheriff returns 
upon him in iſſues: But if a nibil be returned, a capias, 
alias, and pluries, ſhall iſſue, Cc. 2 Hawk. 283. The 
venire facias ad reſpondendum may be without a day cer- 
tain, becauſe by an appearance the fault in this proceſs 
is cured; but a venire facias ad triand. cxitum muſt be re- 
turnable on a day certain, &c, 3 Salk. 31. 
VENIRE FACIAS TOT MATRONAS, Is mention- 
ed in Lambard's Eiren. lib. 4. See Ventr. inſpiciendb. 
VENITARE, Is the book of Ecclefiafticus; ſo called be- 
cauſe of the Venite Exultemus Domino Jubilate Deo, Sc. 
writin the hymn- bock or pfalter as it is appointed to be 
ſung, Sc. It often occurs in the hiſtory of our Eng liſb 
ſynods; and is called Venitarium. Mon. Ang. Tom. 3. 


pag. 432. | 

VENTER, Signifies the belly; but it is alſo uſed for 
the children by a woman of one marriage: There is in law 
a firſt and ſecond venter, &c. where a man _ children 
by ſeveral wives; and how they ſhall take in diſcents of 
lands, vide Diſcent. 

VENTRE INSPICIENDO, Is a writ to ſearch a woman 
that ſaith ſhe is with child, and thereby withholdeth lands 
from the the next heir: The trial whereof is by a jury of 
women. Reg. Orig. 227. The law hath provided this 
writ for the benefit of right heirs, contra partus ſuppoſi- 
titias; and it is ſued out of Chancery, and returnable in 
the Common-pleas, Sc. And if a man having lands in 
fee-ſimple, or fee-tail, dieth, and his wife ſoon after 
marries again, and feigns herſelf with-child by her for- 
mer huſband, in this caſe, though ſhe be married, the 
writ de ventre inſpiciends doth lie for the heir againſt 
her. 2 Lill. Abr. 631. Thomas de Aldham of Surry, bro- 
ther of Adam de Aldbam, Anno 4 Hen. g. claimed his bro- 
ther's eſtate; But Joan, widow of the faid Adam pleaded 
ſhe was with- child; whereupon the faid Thomas obtained 
the writ venire inſpiciendo, directed to the ſheriff— Quod 
aſſumptis tecum diſcretis & legalibus militibus & diſcretis & 

alibus mulieribus de comitatu tuo in propria perſona accedas 
ad ipſam Joannam, & ipſam a prædiclis mulieribus coram 
præſatis militibus videri facias, & diligemer traclari per 
ubera & ventrem, & inquiſitionem factam certificari facias 
ſub figillb tuo & figillo — — juſticiariis noftris 
apud Weſtm. Sc. And in Eaſter term 39 El. this writ 
was ſued out of the Chancery into C. B. at the proſecu- 
tion of Ferciual Willoughby, who had married the eldeſt 
of the five daughters of Sir Francis Willoughby, who 
died without any ſon, but left a wife named Dorothy, 
that at the time of his death pretended herſelf to be with- 
child by Sir Francs; which if it were a fon, all the five 
ſiſters would thereby loſe the inheritance deſcended unto' 
them; which writ was directed to the ſheriffs of London, 
and they were commanded to cauſe the ſaid Dorotby to 
be viewed by 12 knights, and ſearchedþby 12 women, in 
the, preſence of the 12 knights, et dd traclandum per 
ubera & ad ventrem inſpiciendum, whether ſhe were with 
child, and to certify the fame to the court of Common- 
Pleas, and Fra ſhe were with-child, to certify for how long 
in their judgments, et quando fit paritura; upon which 
the ſheriffs ds _— vr fo be ſearched. and 
returned that ſhe was twenty weeks gone with child, and 
that within twenty weeks more fuit paritura: There- 
upon another writ iſſued out of C. B. requiring the 
ſheriffs ſafely to keep her in ſuch a houſe, and that the 
doors ſhould be well guarded; and that-every day they 
ſhould cauſe her to be viewed by ſome of the women 
named in the writ, and when ſhe ſhould be delivered, 
that ſome of them ſhould be with her to view her birth, 
whether it be male or female, to the intent that there 
ſhould be no falſity : And upon this writ the ſheriffs re- 
turn'd, That they had cauſed her accordingly to be _ 
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and view'd, and that ſuch a day ſhe was delivered of a 
daughter. Cyo. Eliz. 566. . 

In Moor 52 3. pl. 692. it is ſaid the ſheriffs of London, 
with a jury of women, whereof two were mid wives, came 
to the lady's houſe, and into her ehamber, and ſent to 
her the women, ſworn by the ſheriffs before, to ſearch, 
try, and ſpeak the truth whether ſhe was with child or 
not. The men all went out, and the women ſearched 
the lady, and gave their verdict that ſhe was with 
child ; whereupon the ſheriffs returned the writ accord- 
ingly. . | | 
| 4 the 22d year of K. James 1. the widow of one 
Duncomb married within a week after the death of her 
Rrſt huſband, and his couſin and heir brought the writ 

ventre inſpiciendo directed to the ſheriff of L. who re- 
turned that he had cauſed her to be ſearched by ſuch 
matrons who found her with child, et quod paritura fuit 
within ſuch a time; and thereon it was prayed, that the 
ſheriff might take her into his cuſtody, and keep her till 
ſhe was delivered, but becauſe ſhe ought to live with her 
huſband, they would not take her from him; but he 
was ordered to enter into a recognizance not to remove 
her from his dwelling-houſe, and a writ was awarded 
to the ſheriff to cauſe her to be inſpected every day by 
two of the women which he had returned had ſearched 
her, and that three of them ſhould be preſent at her 
delivery, Sc. Cro..Jac. 685. , Theſe two laſt caſes are 
notable precedents of the form of proſecuting theſe writs : 
And where women condemned for crimes, who plead 
their bellies, pretending to be with child, are to be 
viewed, and tried by a jury of matrons, ſee Reprieve, 
and 1 Black. Com. 456. | 5 
VENUE, (Vieinetum, or Viſnetum) Is taken for a neigh- 
bouring place, locus quem vicini Babitant It is the place 
from whence a: jury are to come for trial of cauſes, F. 
N. B. x15. In actions of treſpaſs and ejectment, the 
venue is to be from the vill or hamlet where the lands 
in queſtion do lie: And in all real actions, the venue muſt 
be laid in that county where the thing is for which the 
action is brought. 2 Lill. Abr. 634, 635. But the judges 
may in all tranſitory actions, alter the venue from the 
place where by the law it otherwiſe ſhould be, if they be- 
lieve through any juſt cauſe, there cannot be an indif- 
ferent trial in the county the venue was firſt laid in; 
though if a defendant will move to change the venue, 
he muſt make affidavit that the cauſe of action (if any 
be) did ariſe in the county where he would have the ve- 
nue to be, or elſewhere, and not in the county where the 
plaintiff hath laid his action: And if upon a motion the 
court orders the venue to he altered, the plaintiff is to 
alter his declaration, ad lay his action in the other 
county, Sc. Mich. 22 Car. B. R. Motion to change a 
venue muſt be within eight days after the declaration de- 
livered; but this rule is not ſtrictly obſerved : It is never 
granted after the rules for pleading are out; and it is 

a rule not to change a venue where 3 evidence 
ariſes in two counties to ſupport the action, if the plain- 
tiff will be bound to give ſome material evidence in the 
county where he laid his action. 2 Salk. 668, 669. If 
the defendant is a barriſter or attorney, on motion the 
venue ſhall be changed into Middleſex; and where an at- 
torney is plaintiff, and lays his action in Middleſex, there 
the venue ſhall dnttnue. Bid. Where an attorney is 
defendant he may change the venue into Middleſex. 2 
Strange 1049. But not where there is another defen- 
dant joined with him. 1 Strange 610. A barriſter may 
lay the venue in Middleſex. 2 Strange 822. The want 

of; a venue is only curable by ſuch a plea which admits 
the fact, for the trial whereof it was required to lay a 
venue. 3 Salk. 38 1. Vide Venire facias. 

It is a general rule that the county in the margin of a 
declaration will help the venue laid in the body of it, but 
will not hurt it. See 1 Barnes's Notes, 345. 

It is to be obſerved however, that in all real actions 
the venue ought to be laid in that county where the 
thing is for which the action is brought; for being lo- 
cal, it is only triable there; whereas matters which are 
tranſitory may be tried in any county. 2 Lill. Abr. 
782. 
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Wich reſpect to criminal caſes it is ordained by the 
ſtatute 21. Fac. 1. cap. 4. that all informations on pen: 1 
ſtatutes ſhall be laid in the counties where the offences 
were committed, See the ſtatute 21. Jac. c. 4. and ſee 
5 New. Abr. 327, 329. See Black. Com. 3 V. 294, 484. 
VERDEROR, (Zyrdarius, from the Fr. Verdeur, 1. e. 
Cuftos Nemorts) Is an officer in the King's foreſt, whoſe 
office is properly to look to the vert, and ſee it well 
maintained; and he is ſworn to keep the aſſiſes of the 
foreſt, and view, receive, and inrol the attachments, and 
preſentments of treſpaſſes of vert and veniſon, Sc. Man- 
wood par. 1. pag. 332. | 
VERDICT (Yerediftum, quaſi dictum Veritatis) Is the an- 
{wer of a jury given to the court, concerning the matter 
of fact in any cauſe committed to their trial; wherein 
every one of the twelve jurors muſt agree, or it cannot 
be a verdi#t: And the jurors are to try the fact, and the 
Judges to adjudge according to the law that ariſeth upon 
it. 1 Inst. 226. 
| Verdifts are either general or ſpecial. A general ver- 
dict is that which is brought into the court in like ge- 
neral terms to the general iſſue; as if a defendant pleads 
Not guilty, or nul tort. then the iſſue is general, whe- 
ther he be guilty, or the fact be a wrong or not; which 
being committed to the jury, they upon conſideration of 
the evidence, ſay for the plaintiff, that the defendant 


wrong, Sc. A ſpecial verdic is where they find the 
matter at large, according to the evidence given, that 
ſuch a thing is done by the defendant; and declaring 
the courſe of the fact, as in their opinions it is proved, 
pray the judgment of the court as to what the law is in 


ſuch a caſe. S. P. C. 1 Inſt. 2259. And a fa may be 


found /pectally, viz. Where a perſon is indicted of mur- 
der; the jury may bring him in guilty of manſlaughter, 
&c. Or they may leave the matter to the judges, in 
which caſes ſometimes it is referred. to the Lord Chief 
Juſtice of B. R. and all the judges, to determine it; 
wherein *tis ſaid a recorder of London who tried a pri- 
ſoner hath given his opinion; and the King himſelf, 
to whom the matter was reported. (Sed qu.) 3 Lev. 255. 
2 Nelſ. Abr. y. 

There are likewiſe publick and privy verdids : Publick, 
when given in open court; and privy, when given 
out of the court, before any of the judges thereof; 
and is called privy, being to be kept ſecret from 
the parties till affirmed in court. 1 If. 2275. But a 
privy verdic is in ſtrictneſs no verdi; for it is only a 
favour which 1s allowed by the court to the jury for 
their eaſe: The jury may vary from it, and when come 
into court give a contrary verdi; but this muſt be be- 
fore the privy verdict is recorded. 5 Mod. 381. 1 Inf. 
No privy verdict can be given in criminal matters, 
which concern life, as felony, Sc. but it muſt be openly 
in court; becauſe thejury are commanded to look upon 
the priſoner, when they give their verdici, and fo the 
priſoner is to be there preſent ; But in criminal cauſes, 
where the defendant is not to be perſonally preſent at the 
time of the verdi#, and in informations, a privy verdict 
may be given. Raym. 191. 1 Ventr. 97. 

A ſpecial verdi may be given in criminal or civil 
caſes; and where the court directs the jury to find a ſpe- 
cial verdi in a civil cauſe, one of the counſel on each 
ſide agree upon notes for it, and draw them up and ſet 
their hands to them; and then they are to be delivered 
to the jury in convenient time, or the court will take a 

eneral verdi: If at the prayer of the plaintiff or de- 
1 a ſpecial verdict is ordered to be found, the 
party praying it is to proſecute the ſpecial ver- 
dict, that the matter in law may be determined; and 


the defendant refuſes to ſubſcribe the ſpecial verdiel, 
the party deſiring it ſhall draw it up and enter it ex 


parte. 2 Lill. Abr. 645, 653. Where the parties diſ- 


agree, or the ſpecial verdi# is drawn contrary to the 
notes agreed upon, the court on motion will rectify it; 
and the court may amend a ſpecial verdi, . to bring the 
ſpecial matter in queſtion ; Though if a matter of * 


is guilty of a wrong, or for the defendant, that it is no 


if either party delay to join in drawing it up, 
and pay his part of the charges, or if the counſel for 
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left out in the notes of the ſpecial — by coun | 


ſel, this cannot be amended afterwards. Bid. 64 

The plaintiff and defendant are both of them to ap- 
pear in court to hear a ſpecial verdict, and the j ry is 
to be called and to have a ſpecial verditt read unto them 
by the ſecondary; and upon the reading of it, if there 
be any miſtake in the drawing it up, the counſel on 
either ſide may except againſt it; and when the counſel 
are agreed, then the ſ demands of the jury, 
ä pwn Dor to find it fo, and if they anſwer they 
do, the verdict is found; and it is to be afterwards en- 
tered, Sc. Paſch. 23 Car. B. R 2 Lill. 646. A ſpecial 
verdict, though 
ſpecial verdił till allowed by the court. Did, 
In all caſes and all actions, the jury may give a ge- 
neral or ſpecial verdi; and the court is to re- 
ceive it, if pertinent to the point in iſſue; and if the 
jury doubt, they may refer themſelves to the court, but 
are not bound fo to do. 3 Salk. 373- Though the 

intiff and defendant in a — co _— have oo 

find a ſpecial verdi, yet ma a 

moldy but this is not uſual, And if the jury will take 
upon them to find, againſt the directions of the court, 
any thing in matter of law, the court will receive the 
verdift; but if they give a falſe verdi2, they are liable 
to attaint. Paſch. 23 Car. | 

The ancient courſe of laying a fine on jurors, barely 
for giving a verdi contrary to the directions of the 
court, is condemned as illegal, and diſuſed; And it is 
the ſame if the verdi be given againſt evidence; for the 
jury may give it againſt evidence, if they know the facts 
themſelves. Kel. 50, 58. If jurors eat or drink any 


thing at the charge of him for whom give their 
verdict, before they NES or if by caſting of lots 
they find for the plainti 


or defendant ; if any writin 
letter, c. be delivered by the plaintiff, or in his behalf 
to the jury, concerning the matter in iſſue, after the jury 
are gone from the bar, and the verdi is found for the 
pn z or _ of the 1 * — — - ſo- 
icitors, ſpeak any thing to the jury e on their 
— — relates = _ as br "tis a _ 
cauſe, or I ou wi r ſuch a perſon; or if any 
witneſs be rm by the jury, after gone from the bar, 
and he repeats his evidence again, &c. In theſe caſes 
the verdi ſhall be void and ſet aſide; But though where 
the jury eat and drink at the charge of the plaintiff, and 
the verdi being found for him, it is void; it is not ſo 
if given for the defendant: And if the plaintiff, after the 
Jury are gone from the bar, deliver any writing to any of 
the jurors, although the verd;# ſhall be void if given 
the plaintiff; it is otherwiſe if given for the defendant, 
and fic e converſe, &c. Alſo if the jury have eat or drank 
after went from the bar, and before they gave their 
verdict, this ought to be ſhewn before the verdict is given. 
1 Inf. 22). 1 Ventr. 125. 2 Lev. 140. Moor 17. 3 
W . 
A juryman withdrawing from his fellows, or keepin 
them from giving their verdict, without givin 
reaſon for it ſhall be fined; but if he differ from them 
in judgment, he ſhall not: And although jurymen are 
puniſhable for miſdemeanors, every miſdemeanor of the 


jury before they give their verdi?, is not a ſufficient 
cauſe to make void the verdicl. 53. 2 Lill. Abr. 
647. If one of the jury, that found a verdici, were out- 


lawed at the time of the verdi?, it is not good: And 
where a verdiłt is given by thirteen jurors, it is ſaid to 
de a void verdi4; becauſe no attaint will lie. 2 Lill. 
644, 650. If there be eleven jurors agreed, and but one 
diſſenting, the verdi#? ſhall not be taken, nor the refuſer 
fined, c. Though it's ſaid anciently it was not neceſ- 
fary, that all the twelve ſhould agree in civil cauſes. 2 
s Hift. P. C. 297. ; 

In capital caſes, a verdi muſt be actually given; and 
if the jury don't all agree upon it, they may be carried 
in carts after the judges, round the circuit till they agree; 
and in ſuch caſe they may give their verdict in another 


county. 1 If. 227, 281. 1 Vent. gy. The court may 
ſet aſide a verdict that convicts a mancon toevidence 
in a criminal cauſe; but they cannot ſet aſide a verdict 


which acquits him, Mod's Inſt. 648, If the jury ac- 


reed to by the counſel, Sc. is not a 
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quit a perſonof an indictment of fel inſt evidences. 
the court, before the verdict is recorded, uy order them 


to go out again and re- conſider the mat 
been thought hard, and of late years is not fo frequently 
practiſed as formerly: There are inſtances where defen- 
dants, acquitted of crimes contrary to evidence, have 
been bound to the good behaviour. 2 Hawk. P C 

In eaſe a jury aequits a man upon trial againſt full evi- 
dence, and being ſent back to conſider better of it, are 
peremptory in and ſtand to their verdict, the court muſt 
take it, but may reſpite judgment upon the acquital : 
And here the king may have an attaint. And if the 
Jury will by verdict convict a perſon againſt or without 
evidence, and againſt the opinion of the court, * 
may reprieve him before judgment, and certify for 
pardon. 2 Hale's Hift. P. C. 310. 

When a verdift in a civil action is given againſt evi- 
dence, it ſhall be ſet aſide, and a new trial had, Cc. 
If the fact upon which the court was to judge, be not 
found by the verdif?, a new venire facias may be granted. 
1 Roll. Abr. 693. A verdift being given where no iſſue 
is joined, there can be no judgment upon it; but a re- 
Pleader is to be had. Mod. Ca. 4. And if a verdit be 
ambiguous, inſufficient, repugnant, imperfect, or uncer- 
tain, judgment ſhall not upon it. 1 Saund. 154, 155: 

Verditts muſt in all things directly anſwer the the, or 
they will not be good, and if a verdia finds only part 
of the iſſue, it may be ill for the whole. 374- 
But there is a difference between actions founded on a 
wrong, and on a contract; for where tis founded on a 
wrong, as on atreſpaſs, or eſcape, &c. 'tis maintainable if 
any part of it is found: So in debt for rent, a leſs ſum 
than demanded may be found by the verdict, becauſe it 
may be apportioned ; but where an action is founded on 
a contract, there tis entire, and otherwiſe. 2 Cro, 380. 
If ſeveral perſons are indicted, or jointly charged in an 
information, a verdi? may find ſome of the defendants 
guilty, and not others. And if the ſubſtance of an iſſue 

found, or ſo much as will ſerve the plaintiff's turn, al- 
though not directly according to the iſſue, the verdi# is 
good. 1 Lev. 142. Hob. 53. 1 Mod. 4. According 
to Ghn, = aft. if * _ Fas 1 4 5ool. the 
jury may find part paid agai e plaintiff, and part 
unpaid int the defendant, and fo divide the verdi#. 
Trin. 1658. 2 Lill. Abr. 649. If the jury find the iſſue 
and more, it is good for the iſſue, and void for the reſidue: 
And where Jury find a point in iſſue, and a ſuper- 
fluous matter over-and above, that ſhall not vitiate the 
verdick. 2 Lev. 253, Yet if a man brings an action of 
debt, and declares for 20l. and the jury upon nil debet 
pleaded, find that the defendant owed 4ol this verdict is 
ill; for the plaintiff cannot recover more than he de- 
mands; and in this caſe he may not recover what he de- 
mands, . becauſe the court cannot ſever their judgment 
from the verdick. 3 Salt. 376. 

A plaintiff failing to prove his iſſue, the verdici 
to be found for the defendant, and the court will give 
Judgment for the defendant, where it appears that the 
plaintiff hath recovered by verdi# without cauſe of ac- 
tion. 2 Lill. 644, 651. A verdict found againſt a re- 
cord, which is of a higher nature than any verdi, is not 
good : But where a verdi may be any ways conſtrued to 
ION it ſhall be ſo taken, and not to make it 
void. Bid. Upon a general iſſue, a verdi# which is 
con to another record, may be allowed ; but not 
where the verdi found is againſt the ſame record upon 
which it is given. Dyer 300. A verdi againſt the 
confeſſion of the party, is void : But it has been held, 
that the verdi may be your in the disjunctive, though 
it be not formal ; but if it find a thing merely out of 
the iſſue, tis not good. Jenk. Cent. 257. Hob. 53, 
54. And where the jury begin with a direct verdict, 
and end with ſpecial matter, &c. that ſhall make the 
verdit: Allo i begin with any ſpecial matter, and 
after make a general concluſion upon it, contrary to Jaw 
the judges will judge of the verdi, according to the 
ſpecial matter. bid. 53. 

No verdi# will make that good, which is not fo by law, 
of which the court is to judge ; judgment is to be given 
on verdifts, that ſtand with law; and what both parties 
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3% VERECUNDIUM, » pecial , Kay Ir injury done! 
to an Sammer of wvelkind, 1 
NE. ( Virgata ) Eos compaſs 8 55 i Kipg' s court. , 


| «which botinds'the juriſdiction of the Lord Steward of the 


Houſhold ; and that 15 to have been cy eve iniles About. 
Stat. 13. R. 2. = 3. Britton 68. F. N. B. 24. There 
is alſo a verge of land; which is an uncertain quantity di- 
rectell by the cuſtom of the country, from 1 15 fo zo acre 
as appears under Tard. Land. 28 £4. 1. And the wor 
one has another fi da 8 of a ſtick, or od, where- 
one is admitte tenant to a copyhold eſtate: Dlg | 
Nat = 17. As to Verge « of the court, ſee Black, Go, | | 


n 0 OF LAND, ( Vir gata terræ) Mentioned 10 
28 Ed. 1. Statute of Ser 7; ard. land. | 
VERGERS (Virgatores) Are ſuch as 20 White wands 
before the juſtices of either bench. Wh th, A cap. 18h 
Otherwiſe called portatares A SET 51 
VERIUICE. See Ving. : 3 FRO 
"VERONICA, A word mentioned W 1 bee 
taving: its origitta from this, That as dur Saviour, w 
led towards the e oſs, the ſikeneſs of his face Was forme 
on his handkerchief" in a miraculous manner which) is ſtil 
preſerved i in St. Peter's church at Rome, and called Verd. 
mica. Mat. Pariſ. Anno 1216. pag. 514. Blomp. 121. ou, 
VERT, (Fr. Verd, i. e. Viridis, otherwiſe Called Green- 
bue) In the foreſt laws ſignifies every thin that beareth. a 
reen leaf within a foreſt, that ma cover a deer; \but 
eſpecially great and thick coverts. Of vert there are divets 
kinds; ſome that bear fruit, which may ſerve. Ir food, 
as cheſnut⸗ trees, ſervice- trecs, nut- trees, crab- trees, Se. 
And for the ſhelter of the game, ſome are called haut- 
boys, ſerving both for food and brow ze; alſo for the de- 
fence of them, as oaks, beeches, Oc. and for thelter and 


| 


and how td be made. 23 H. 8.0 See 


X E 8 
Aaenge ſueh as:afhes, poplars, maples, alder, G. 

ſub- boys, ſome for browze and food of the game; — 
buſhes and other vegetables, ſome are for food a ſheer, 
-28 the haythorn, black-thorn, e. And ſome for hiding 
-and. ſhelter, ſuch as. brakes, gorſe, heath, Sr. But herbs 
and weeds, although they be. green, our legal vert ex- 
tendeth not to them, 4 daga. Manwod divides 
vert into: ouvert: uert anc nethex- vert z the oven. vert is 
| |.cbat which the law books term haut - boys ; and: nether- 
/,, what they call. ſub- boys ; And into Special vert, 
ich js all trees growing within the fareſt chat bear 
ifryit to feed deer; ;. called. ſpecial, becauſe the deſtroying 
it. is more: grievouſſy puniſhed : than of any other vert 
Manw. par. & pag. g3. And vers is Jametjmes; v. for 
that. power wks ch a man hath by the King's gratis — 
e E foreſt. See 2 Black. Cm. 3 
5 ene, „ er oc Hoed f the lai 
1 e em Ni dn yi 
„a VER 8 AND: VERY/TBNANT\. onus B. 
 Tenens ); hat they that are 2 lord 
one o another. Stele, In ghe taking: ef 
ales x 295 Is go be 4 vg lord and dem tenant; dd men 
8 not S ee until he both ggtorned-yo-the lord by 
ſome. ſervice, Sc. OA. Nat At. 19 th: ci Wii vun 
VESSELS, for bees, ale} and ſope, Sei their contents 
45.78 187*E 414 
VEST (Peſtire). To N55 with, to . paſleſſar of, 
'to place in-poſſeiov. »» Plenan paſofitnon Erne ue, Na 
— 2515 ſellinam Hare, infeudare, faith. kom (12205 
STA. The! veſts us HO or dear n ine ground. 

has Gohl. .coptin,/p2 455. E m N 
VESTED, If an, eftate in 8 Ii n 
pefore cn. y hen a. chil ian born ihe ge: in fenginder 
is welle Bf 2 Brom 2.19.-: remainder muſt: veſt in 
the (grantee d . — the continuance; of the particular 
Eſtate, gr en . ' Blowd> 28. 1. 
Fe. | —— 2 ng, which vide ante & pf. 
A 3 LEGACY, ce Gee. Legacy, and Block: 


8-n inn t * 2442 196 35 Nr 

"VESTR A.place. adjoining to a church, where the 
veſtments — miniſter are kept; alſo a meetingatſuch 
1 Avrghlom aut e the biſhop and prieſts ſt together 
de rie to. conf! of the affairs of the church; in re- 
a blancepf which ancient cuſtom the miniſters chyrch- 
dens and chief men of moſt;pariſhes; do at ikis day 
make a pariſh, very. By cuſtom there may be ſelect 
pelt, or a certain number of perſons choſen to have the 
government of the pariſh, make rates, and take the ac- 
.counts of church-wardens, Sc. 2 Strange 728. And when 
Tates are mats the pariſhioners muſt have notice of a 
v0 held for that jag nal and. Shen all that are abſent 
ſhall, be concluded by a majority of..thoſe chat are pre- 


7 who in b of. lay are the whole pariſh, 
gods Inft. go. And if a pariſhioner be ſhut out of the 
Ve try room by the clerk of the .veſry ;.and he makes it 
appear that he hath a right to'come into the room; and 
to be preſent ; 88355 vote in the veſiry, Sc. action of the caſe 
Ties, as a ren Mod. Cx. in L. & E. ga, 354. 
Veftrymen in — are a ſelect number of the chief 
pariſhioners in every pariſh within the city and.ſuburbs, 
who yearly chooſe officers for the pariſh, and take care of 
its concernments, &c. by ſtatute 15 Car. 2. c g. On 
erecting pariſhes for the new churches to be built in or 
near London and Ii. /eftminſter, the commiſſioners for build- 
g the churches are impowered to name a ſuffie ient num- 

er of the inhabitants of each ney/ 2 to be r- 
al an their deaths or remo the majority of the 

1ſhioners to chooſe, others, Sc. "Ara the pariſh officers, 
with the ugſtry, 1 incipal inhabitants of the new pariſhes, 
are in Eaſter week to. aſſeſs the rates for the poor, c. 9 
Ann. 6.22. 22 of Pariſhes, arg to, be confulted- by pa- 
riſh offcers, and to give their aſſent. on hiring of houſes 
for the better 779 aud maintaining of the, poon 9 
Geo, 1. c. J. The right of zhgurning a ugh'y, uM in the 
pariſh, at large, 2 al 1045. 

A veſtry was called ta conſidet about buildings a work- 
houſe, where it was agreed to, and to borrow, 2 2 for 
that purpoſe; and that whoever, ſhould be bound for it 
1 ould be indemnified by the pariſh: This order was con- 
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An order of — — g the money, 
Sub upon appeal to the'quafter- Jeb 8 BY torne new. Pa- 
riſbioners was quaſhed. Bwväüs Ted Un“ tie bond; and 
paid the money, and then a broy ht a. pill Flt, And 
Fee maſtorof”ohe Res GEE PA in- 
tereſt} and coſts at law; and in this 11 TT 8 
defendants tho vicar/chafchwartens, and oyſters: 
Poor, call a veſtry to mae u rate fot or pay e 
inhabitants refuſe payment, the pla F Pe at Jibe 
| to apply: to the court: And ſaid; that 5 ASA 
the court might not ell evitpeÞ aſe 5 Arc'nt 0 
parties to pay tlie rate; aslbrder teban eke 
ties to pay the rates; ad becatiſe thed Toh t 
in a fair anſwer, their boſtẽ were decteed tõ be 
the ſame rate; but ſaid, that if thoſe 8 
10 the quarter- ſeſſtofls had been before Alle cürt, 2 
-ſhould have paid alt che eoſts 2 m, l 
17 3 Bluckhury ve ef aD See . 
4468. % bene 22 07 azowt d 01 — c PR Fs 
VESTURK; oAletop of Sraſs br Sim Said meftibn sf 
malle df prima veſtura, arid erunda v Obi Cartulat. 
Abbe Str Edmund, NS- fel. 182. The Word was 0 
uſed for a veſt, veſtule, livery,” delivety, $6 an A. eh 
ance of ome ſet portion of the prodiids/F'the\catth?7*ns| 
corn, graſz, wood, &c. for part of the ferry of” Mn 5 
to ſome; officer, ſervanttors Jahbourer, förrchefr Hye 
veſt. So foreſters had a certain allowanee bf timb 480 
under wood Nearly out of the boreſt for cher wn u u 
_Paroch;*Antiq. p. G St — — 72 
VESTURE, (Zefura)- nifies a Bards Me 
Jaw it is metaphoricalſy —— to Pe or Tein. 
Stat. Weſt: a. cap. 5. And 3 ſignificatiof dis dorrowed | 
:of the Feudiſts; with hom inveſlinura itnports à delive 
of. poſſeſſion, and vgſfuta.poſſeſſſon itſelf**> poten. Pefture 
-of an acre. of land is tlie profit of it*and-it* on 'be- en- 
quired how. much the-vefures of an fcre* df > ground 4s| | 
-worth, and how much the land; So. 4 Ea. 15 AA 3.1 
Buy grant of veſtura terræ, the ſoil will paſs:; and ot: | 
ture being the profit of land, tis generally all dhe to haye 
that, as the land itſelf. 1 Ven. 393. 2 Roll. Abr. 2," 
- - VETITUM NAMIUM, 1ewhere the baff of a lord! 
diſtrains beaſts or goods of another, and the lord forbids |" 
his bailiff to deliver them when the'ſhbriff comes to make 
replevin: The word namium ſignifying a talkin, or diſtreſs, ! 
and vefitumt forbidden: and the owner"6fgthe cattle may 
demand ſatisfaction for the injury; jens called Placi- im 
tum de vetito namiu-· Divers lords of hundreds and Spurt 
baron, had power to hold plea ur Verf Jane Matilda 
de Morton clamat in maverio<d Nl, 4% law. Bays, Cc. 
Placito de Namio vetito, firie Breu Domini Regis, Er. 
2 Inſt. 140. Record. in Thefair Scice.' See Vaan, and 
Black. Com. 3 V. 148. 
— VIA MILITARIS 2 ven li e, 7 
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At firſt a vicar was a meer curateſto the unproptiator 
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VICARIO DELIBERANDO OCCASIONE CUJUS- 
DAM RECOGNITIONIS, &c. Is an ancient writ that 
lies for a gray perſon — upon forfeiture of 
a iſance, Sc. menti in Reg. Orig. 14. 
VIGE-ADMIRAL, An under admiral at ſea; or ad- 
miral on the coaſts, c. | 2 
VICE-ADMIRALTY COURTS. There are vice- 
admiralty. courts, in America, and our other plantations. 
From thoſe courts appeals may be brought before the 
courts of admiralty in Exgland, as being a branch of 
the admiral's juriſdiction, h they may alſo be 
brought before the King in council. But in caſe of prize 
veſſels, taken-in time of war, in any part of the world, 
and condemned in any courts of admiralty, or vice-ad- 
miralty, as lawful prize, the appeal lies to certain com- 
miſſioners of appeals conſiſting chiefly of the privy coun- 
cil and not to judges delegates. And this by virtue of 
divers treaties with foreign nations, Sc. Black. Com. 


3 J. 69. which vide. 
t officer next under 


VICE-CHAMBERLAIN, A grea 
the bord chamberlain : And in his abſence hath the rule 
and controul of all officers appertaining to that part of 
his majeſty's houſhold, which is called the chamber above 
ſtairs. 13K. 2. c. 1. 

VI NSTABLE OF ENGLAND, An officer 
whoſe office is ſet forth in Pat. 22. Edw. 4. — 

VICE-CONSUL, The ſame as Vicecomes or ſheriff. 

Ed. Con, cap. 12. 

CE-DOMINUS, The fame with viceromes.—Vice- 
dominus dictus eft præfectus provincie. Leg. Hen. 1. c. J. 
Selden's Tit. Hon. par. 2. Ingulphus. 

VICE-DOMINUS EPISCOFT, Is the vicar-general, 
or commiſſary of a biſhop. © Blount. 

VICE-G , A deputy or lieutenant. Stat. 31 
Hen. 8. c. 10. : = 

VICE-MARSHAL, Is mentioned with vice-conflable. 
Pryn's Animad. on 4 Inſt. 71. [ 

'VICE-ROY, (Pro. Rex.) The King's lord lieutenant 
oyer a kingdom. Litt. 

VICE- „An officer under the lord trea- 
ſurer in the reign of Hen. J. See Under-treaſurer of England. 

VICINAGE, (Fr. Voiſinage, Vicinetum) Neighbour 
or near dwelling, Chart. c. 14. See Vine. 

There is common becauſe of vicinage, or neighbour- 
hood, where the inhabitants of two townſhips which lie 
contiguous, have uſually intercommoned with one ano- 
ther; the beaſts of the one ſtraying mutually into the 
others fields, without any tion from either. See 
Black. Com. 2 V. 33. 

VICIS ET VENELLIS MUNDANDIS, Is a writ 
which lieth againſt a mayor or bailiff of a town, &c. for 
the clean keeping of their ſtreets. Reg. Orig. 267. 

VICOUNT, or VISCOUNT, (Vicecomes) Signifies as 
much as ſheriff: Between which two words, there ſeems 
to be no other difference, but that the one comes from 
the Normans, the other from our anceſtors the Sax- 
ons, of which, ſee more in Sheriff Viſcount alſo ſig- 
nifies a degree of nobility next to an earl, which Camd. 
(Brian. pag. 110.) ſays, is an old name of office, but a 
new one of dignity, never heard of amongſt us, till Henry 
the ſixth's days, who in his eighteenth year in parliament 
created John lord Beaumont, viſcount Beaumont, but far 

more ancient in other countries, Caſſan. de gloria mundi, 
par. g. confider 55. See Sheriff and Selden's Titles of bo- 
nur, fol. 761. 

V5 UNI, or VICONTIEL, Is an adjective from 
vi ſcount, and ſignifieth any thing that belongeth to the 

iff; as writs vicontiel are ſuch writs as are triable in 

the county or ſheriff's court, of which kind there are 
divers writs of nuiſance,” Sc. mentioned by Fitzberbert. 
Old Nat. Br. 109. F. N. B. 184. Yicontiels are certain 
farms, for which the ſheriff pays a rent to the King, and 
he makes what profit he can of them: And wicontiel 
rents uſually come under the title of firma comitatus; 
and the ſheriff hath a particular roll of them given in 
to him, which he delivers back with his accounts. 23 
& 34H. 8. c. 16. 3 Edw. 6. 4. 22 Car. 2. c. 6. 

VICOUNTIEL DICTION, Is that juriſdiction 
which belongs to the officers of a county , as to ſheriffs, 
coroners, eſcheators, &c. "ZEND 

VICOUNTIEL, or VICONTIEL RENTS, mention- 
ed 22 Car, 2, cap. 6. See Vicountiel, The vicontiel rents 
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uſually came under the title of Firma comitatus, which 
were written generally /ub nomine vicecom. without ex- 
preſſion of the particulars. The ſheriff had a particular 
roll of the vicontiel rents given in to him, which roll he 
delivered back with the accounts. See Hale fberiff”s 
ICT As (Viftus) Suſtenance, and thi neceſſary 
to live by, as meat and proviſions : — are tho 
that ſell vifuals; and we call now all common alehouſe- 
| Keepers by the name of vicluallers. Yifuallers ſhall ſell 

their victuals at reaſonable prices, or forfeit double va- 


with their victuals to London, ſhall be under the govern- 
ance of the lord mayor and aldermen ; and fell their 
viftuals at prices appointed by juſtices, &c. 23 & 31 
Edu. 3.c. 6, J. R. 1 3 R. 2. No perſon during the time 
that he is a mayor, or in office in any town, ſhall ſell vic- 
tuals, on pain of forfeiture, Sc. But if a viclualler be 
choſen mayor, whereby he is to keep the aflize by ſta- 
tute, two Jiſcreer perſons of the ſame place who are not 
viftuallers, are to be ſworn to aſſize bread, wine, and 
viftuals, during the time that he is in office; and then, 
after the price aſſeſſed by ſuch perſons, it ſhall be law- 


3 Hen. 8. c. 8. If any one offend againſt theſe ſtatutes, 
the party grieved may ſue a writ directed to the juſtices 
of aſſe, commanding them to ſend for the parties, and 
to do right ; or an attachment may be had againſt the 
mayor, officer, Sc. to appear in B. R Selling of cor- 
rupt vifuals, or expoſing them to ſale, is puniſhable 

ſtatute 1 R. 3. c. 1. And in ſome manors they ch 

yearly two ſurveyors of victuali, to ſee that no unwhole- 
ſome wittuals be fold, and deſtroy ſuch as are cor- 


poulterers, cooks, &c. conſpire and agree together not 
to ſell their vicduals but at — they ſhall for- 
feit for the firſt offence 101. for the ſecond 201. for the 
third 40 J ſtat. 2 & 3 Edw. 6. c. 15. The rates of 
viduals in all places, except corporations, ſhall be aſ- 
ſeſſed by the King's juſtices, &c. And wifuals are 
not to be tranſported, by 25 H. 8. c. 2. See Fre- 
| / 


5. [£0 
VIDAME, Was the ſame as Vice-Dominus, the biſhop's 
__ in temporal matters, See Yaluaſor. | 
VIDELICET, A videlicet in a deed may make a ſepa- 
ration, as well as an babendum : And if there be a ſeveral 
babend. of an annuity of 201. to one, and fo to four 
others ; it be to the ſame effect, though it fays 
habendum 1001. to them, to be equally divided, (viz.) 
20 L. to one, and ſo the reſt, Sc. 5 Mod. Rep. 29. 
VIDUITATIS PROFESSIO, The making a ſolemn 
2 to live a ſole and chaſte widow; which was 
eretoſore a cuſtom in England. Dugd. Warwickſh. p. 


313. He, 5 
VIDDAUS, Mentioned i the 15 Hen, 6. cap. g. See 
Cimus, 

VI ET ARMIS, Are words uſed in indictments, Ec. 
to expreſs the charge of a forcible and violent commit- 
ting any crime or treſpaſs : But on appeal of death, on a 
killing with a weapon, the words vi & armis are not ne- 
ceſſary, becauſe they are implied; fo in an indictment 
of, forcible . to have been made manu 
forti, Sc. 2 pk. P. C. 179. 1 Hawk. 1 50, 220. 
And where the omiſſion of vi & armis, &c. is helped in 
indictments, vide the Stat. 4 & 5 Ann. c. 16. 

VIEW, (Fr. Yeue, i. e. Viſus) Is generally where a real 
action is brought, and the tenant doth not know cer- 
tainly what is in demand ; in ſuch caſe he may pray 
that the jury may view it. Briton, cap. 45. F. N. B. 
198. This wew is for a jury to ſee the land or thing 
claimed, and in controverſy ; and lies in ejectment, 
waſte, aſlizes of novel difſeifin, where at leaſt {ix of the 
recognitors, muſt have the view before the aflizes. 2 Lill. 
Abr. 655. Stat. 13 Ed. 1. c. 48. 12 Edw. 2. And 
though formerly there could not have been a view in a 
perſonal action, but upon withdrawing of a juror after 
they were ſworn, and conſent of the parties by a rule of 
court; now by the a for the amendment of the law, it 
may be granted in any action brought in the courts at 
I miner, where neceſlary the better to underſtand the 
evidence upon the trial; in which caſe the courts may 


order ſpecial writs of diffringas or habeas corpora to the 
ſheriff 


lue: And vicdual lers, filhmongers, poulterers, &c-coming 


ful for mayor to ſell wiuals, &c. 6 R. 2. c. 9. 


rupt. 1 Mad. 202. If any viauallers, butchers, brewers, © 
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ſheriff, requiring him to have ſix of the jurors, or a 
greater number of them, at the place in queſtion, ſome 
convenient time before the trial; who ſhall have the 
matter ſhewn to them by two perſons named in the writ 
of diſtringas, and appointed by the court; and the ſaid 
ſheriff executing the writ is ſpecially to return the view 
made accordingly, &c. 4 & 5 Ann. cap. 16. Upon a 
view, the thing in queſtion is only to be ſhewn to the 
Jury and no evidence can be given on either fide. 2 
Lill. 656. But where, in action of waſte, ſeveral places 
are aſſigned, and the jury hath not the view of ſome of 
them, they may find no waſte done in that part which 
they did not view : 'In waſte for waſting of wood, if the 
jury view the wood without entering into it, it is good; 
alſo waſte being aſſigned in every room of an houſe, the 
view of the houſe generally is ſufficient. 1 Leon. 259, 
2617. If a rent or common is demanded, the land out of 
which it iſſues muſt be put in view. x Leon. 56, And 
if a view be denied, where it ought to be granted, or 
granted where it ought not to be, Sc. it is error. 2 Lev. 
217. 

y Hat. 3 Geo. 2. c. 28. (the balloting act) ,. 14. it 
is provided, That where a view ſhall be allowed, ſix 
of the jurors named in the panel, or more ſhall have the 
view, and ſhall be the firſt ſworn, (or ſuch of them as 
appear,) before any drawing,” But as the having a view 
was not, by either of theſe ſtatutes, made a matter of 
courſe, though ſuch a practice had prevailed, and had 
been abuſed to the purpoſes of delay, the court thought 
it their duty to take care, that their ordering a view 
ſhould not obſtruct juſtice, and prevent the cauſe from 
being tried: And they reſolved not to order one any 
more, without a full examination into the propriety and 
neceſſity of it. For they were all clearly of opinion that 
the act of parliament meant that a view ſnould not be 
granted, unleſs the court was fatisfied that it was pro- 
Per and neceſſary : And they thought it better that a 
cauſe ſhould be tried upon a view had by any fix, or by 
fewer than ſix, or even without view, than be de- 
layed for a greater length of time: Accordingly, they 
added a clauſe to the uſual rules for views, purportin 
that the party praying a view conſented, © That in caſe 
no view ſhould be had; or if a view ſhould be had by any 
of the jurors whomſoever' (tho' not being fix of the firſt 
twelve,) yet the trial ſhould proceed, and no objection be 
made on account thereof, or for want of a proper return,” 
Since which, motions for views are become motions of 
courſe, with ſuch additional conſent annexed to them. 
Bur. Rep. 256. 


See the form of the uſual rule, and alſo of the modern 


addition, both in cauſes to be tried by ſpecial juries and 
thoſe to be tried by common juries, reſpectively, recited | 
verbatim, in Bur. Rep. 257, 258. See Aſſſe, Vejours or 

Viewers, &c. and Black. Com. 3 V. 298, p58. | 

VIEW OF FRANK-PLEDGE, (Yes Franct plegit) 
Signifies the office which the ſheriff in his county cours 
performs in looking to the King's peace, and ſeeing that 
every man be in ſome pledge, Sc. Or it is a power of 
bolding a court-leet, in which court formerly all perſons 
at the age of fourteen were bound with their ſureties or 
pledges for their truth to the King, and the ſteward was 
to certify on view. Brad, lib, 2, And there 1s a writ to 
exempt a perſon from coming to the view of frank. pledge, 
who is not reſident within the hundred ; as men are bound 
to this view by reaſon of their habitation only, and not 
of lands held where they dwell not; Which writ is called 
Viſus Franci Plegit. Reg, Orig. 175. See Frank Pledge, and 
Black. Com. 4. V. 270. 

VIGIL, (/igilia) Is the eve, or next day before any 
ſolemn feaſt ; becauſe then Chriſtians were wont to watch, 
faſt, and pray in their churches. Stat. 2 & 3 Ed. 6. c. 19. 

VI LAICA REMOVENDA, A writ that lies where 
two parſons contend for a church, and one of them en- 
ters into it with a great number of laymen, and holds out 
the other vi & arms; then he that is holden out ſhall 
have this writ directed to the ſheriff, that he remove t 
force : But the ſheriff ought not to remove the incum- 
bent out of the church, whether he is there by right or 
wrong, but only the force. F. N. B. 54. 3 inſt. 161. and 
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ſee g R. 2. c. 2. And the writ vi laica remevenda ought not 
to be granted, until the biſnop of the dioceſe, where ſuch 
church is, hath certified into the chancery ſuch reſiſting 
and force, &c. though it is ſaid in the new natura brevium, 
it lieth upon a ſurmiſe made by the incumbent, or by him 
that is grieved, without any ſuch certificate of the biſhop. 
New Nat. Br. 121. A reſtitution was awarded to one 
who was put out of poſſeſſion by the ſheriff upon a vi laica 
amovenda. Cro. Eliz. 466. '5 Mod. 44.3. _ 
VILL, or VILLAGE (Villa) Is ſometimes taken for 
a manor, and ſometimes for a pariſn or part of it: But 
a vill is moſt commonly the out- part of a pariſh, con- 
fiſting of a few . houſes, as it were ſeparate from it 
Villa eft ex pluribus manſionibus, vic inata, 
& collata, ex pluribus vicinis. 1 Inſt. 115. Hleta men- 
tions the difference between a manſion, a village, and a 
manor, viz. a manſion may be of one or more houſes, 
but it muſt be but one dwelling- place, and none near 
it; for if other houſes are contiguous, it is a village; 
and a manor may conſiſt of ſeveral villages, or one alone. 
Fleta, lib. 6. cap. 51, And according to Forteſcue, the 
boundaries of villages are not by houſes or ſtreets, but 
by a circuit of ground, within which there may be ham 
lets, woods, and waſte ground, Sc. Forteſe. de Laud. 
Leg. Ang. cap. 24. When a place is named generally, 
in legal proceedings, it is intended to be a vill, becauſe 
as to Civil purpoſes the kingdom was firſt divided into 
vills ; and it is never intended a pariſh, that being an ec- 
cleſiaſtical diviſion of the kingdom to ſpiritual purpoſes, 
though in many places, the law takes notice of pariſhes 
as to civil purpoſes. 1 Mad. 250. 3 Nelf. Abr. 8). If 
no vill, Sc. is alledged, where a meſſuage and lands lie, 
no trial can be had concerning it : But fome counties in 
the north of England, and in Wales have no wills but pa- 
riſnes; where in both real and perſonal actions, a jury of 
the pariſh will ſerve. Tenk. Cent. 328, 33. A vill and a 
pariſh by intendment ſhall be all one; and in proceſs of 
appeal, a pariſh may be intended a vill. Cro. Fac. 263. 
3 Salk. 380. If a venue be laid in Gray's-Inn, which is no 
pariſh or vill; the defendant may plead there is no ſuch 
vill as Gray Inn, or it ſhall be intended a vill after ver- 
dict, Sc. 3 Salk. 381, Two houſes in an extraparochi- 
al place are not enough to denominate a vill. 2 Strange 
1004, 1071. See Pariſh, and Venire facias. See Black. 
Cm. 1 V. 114. 4 
VILLA REGIA, A title given to thoſe, country vil- 
lages, where the Kings of England had a royal ſeat, and 
held the mano in their own demeſue, having there com- 
monly a free chapel, not ſubject to eccleſiaſtical juriſdic- 
tion. Paroch. Antiq. 53. | 
VILLAIN, VILLEIN, (Villanus, Fr. Vilain, i. e. Vi- 
lis) Signifies a man of ſervile or baſe condition, a bond- 
man, or ſervant. Of theſe bondmen or villains there 
were two ſorts in England; one termed a villain in groſs, 
who was immediately bound to the perſon of the lord, 
and his heirs; The other, a villain regardant to a manor, 
being bound to his lord as a member belonging and an- 
nexed to a manor, whereof the lord was owner. And he 
was properly a pure villain, of whom the lord took re- 
demption to marry his daughter, and to make him free; 
and whom the lord might put out of his landÞand tene- 
ments, goods and chattels at his will, and chaſtiſe, but 
not maim him: For if he maimed his villain, he might 
have appeal of maihem againſt the lord ; as he could bring 
appeal of the death of an anceſtor againſt his lord, or ap- 
peal of rape done to his wife. Brac. lib. 1. cap. 6. Old 
Nat. Br. 8. Terms de Ley. * 
Some were villains by title or preſ@iption, that is to 
ſay, that all their blood had been villains xegardant to the 
manor of the lord time out of mind: And ſome were 
made willains by their confeſſion in a court of record, Sc. 
Though the lord might make a manumiſſion to his villain, 
and thereby infranchiſe him: And if the villain brought 
any action againſt his lord, other than an appeal of mai- 


hem, Sc. and the lord, without proteſtation, made 
anſwer to it; by this the villain was made free. Terms 
de Ley 576. Villain eflate was contradiſtinguiſhed to free 
eſtate, by the ſtatute 8 Hen. 6. c. 11. And the villani 
were ſach as dwelt in villages, and e that ſervile 

S e 5 condition, 


4 


nures ſeem to be ſprung from villenage. F. | 
And the ſlavery of this cuſtom hath been long ago taken 


- Precepium f other 
and was tied to the performance of certain ſervices agreed 


VI 


had mocked his father Nor to ſcorn, was puniſhed in his 

ſon Canaan with penalty of bondage, bid. 455. i 
Villenage cometh of villain, and was a baſe tenure of 

lands or tenements, whereby-the tenant was bound to do 


all ſuch ſervices as the lord commanded, or were fit for 
a villain to perform: The diviſion of villenage, by Bratton, . 


was into purum villenagium à quo præſtatur ſervitium in- 
certum & indeterminatum, & villenagium ſocagium; which 


was to carry the lord's dung into his fields, to plough 


his ground at certain days, ſow and reap his corn, c. 


and even to empty his jakes, as the inhabitants of ſome 


* 


condition, that they were uſually ſold with the farm to 
; which they reſpectively belonged: fo that they were a 
kind of ſlaves, and uſed as ſuch: And villenqge or bon- 
da ge, it is ſaid, had beginning among the Hebrews, and 
its original of Canaan the ſon of Cham, who, becauſe he 


ö 


upon between the lord and tepgnt; and was to carry the 


lord's dung into his field, to plaugh his ground at cer- 
tain days, to reap his corn, plaſh is hedges, &c. as the 
inhabitants of Bickton were bound to do for thoſe of 
 Cluncaftle in Shropſhire, which was afterwards turned into 
a rent, now. called Bickton filver, and the ſervice excuſed. 
There were likewiſe villani ſockmanni, which were thoſe 


" who held their land in ſoccage, and there were villani 


places were bound to do, though afterwards turned into a 


rent, and that villaindus ſervice excuſed. Every one that 


held in willenage, was not a villain or bondman ; for te- 


nure in villenage could make no freeman villain, unleſs 
it were continued time out of mind ; nor could free land 
make a villain free. Brat. lib. 2. c. 8. Copybold te- 
. 28. 


off; ſor we have hardly heard of any caſe in villenage 


4 perly any villains now; and the title and tenure of vil- 


enage are aboliſhed by the ſtat. of Car. 2. See Neff. 
See farther as to Villein, generally, Black. Com. 2 V. g2. 
4 V. 413. As to Villein in groſs, id. 2 V. 93. Yillein re- 
gardant, Id. D. Villein ſervices, Id. V. 61. Villein 
ſocage, Id. 2. V. 08. © 
VILLAIN ESTATE or CONDITION, Contradiſtin- 
guiſhed to free eſtate. Stat. 8. H. 6. 11. They were 
called villains from villa, becauſe they dwelt in villages 
they were alſo called pagenſes and ruſtici, a ruribus que 
excoluerunt ; and they were of that ſervile condition, that 
they were uſually ſold with the farm to which they re- 
ſpectively belonged; ſo that they were ſlaves and uſed 
as ſuch, and kinder uſage made them inſolens Cowell. 
.  VILLANIS REGIS SUBTRACTIS REDUCENDIS, 
Is a writ that lay for the bringi 
bond's-men, that had been carried away by others, out 
of his manors whereto belonged. | Reg. Orig. fo. 87. 
_ VILLANOUS JUDGMENT, (Villanum Judicium) 
that which the reproach of villany and ſhame upon 


hi againſt whom it is given, as a conſpixator, Sc. And 


the judgment in ſuch a caſe ſhall be the ancient 


judgment in attaint, viz. That the offender ſhall not be 
of any credit afterwards ; nor ſhall it be Jawful for him 
to approach the King's court; and his lands and goods 
ſhall be ſeized into the 8 5 bands; his trees rooted | 


up, and body impriſoned, Staundf. P. C 15h. Lamb: 
Eiren. 63. Stat. 4. H. g. And the puniſhment at this da 


—_— for perjury, may partake of the name of vil. 


lanous judgment; as it hath ſomewhat more in it than 
corporal, or pecuniary pain, i. e. the diſerediting the 


teſtimony of the offender for ever. See Black. Com, 4 V. 


136. 
from ſcablliſed ſheep. + 31 Edw. 3. cap 8 

VII ENAGE, (7: um) ö 

ſervile kind of tenure belonging to land or tenements, 
whereby the tenant was bound to do all ſuch ſervices 
as the lord commanded, or were fit for a villain to do. 


Ubi ſcini non poterit deſpere quale ſervitium fieri debet mane. 


For every one that 
bondman : Vi 
tis, habita tamen a 
erint in villano. ſocdgio de dominico domini regis. Bract. lib. 
1. cap. 6. num 1. The diviſion of villenage was into 
villenage by blood, and villenage by tenure. Tenure in vil. 
lenage could make no freeman uillain unleſs it were con- 


in villenage, was not a villain or 
rium vel ſervitium nibil detrabit liberta- 


tinued time out of mind, nor even free land mae a vil. 


Jain free. Bracion, lib. 2. cap. 8. num. g. divides, it into 
purum villenagium, a quo præſtatur ſervitium incer tum & 
indeterminatum, ubi ſciri non poterit veſpere, quale ſervitium- 
fieri debet | 


; thg, other. he calls vilanum;ſoccagium, 


* alt Os 


rom will in, Signifies a 


e utrum tales ſunt villani & tenu- 


viz. ubt quis facere tenetur quicqud' &- 


fince Crouche's caſe in Dyer's Rep. There are not pro- 


back of the King's 


* 


VILLEIN. FLEEEES, Are bad flexes of wool, ſhorn 


adventitii, who were thoſe-who held land by performing 
certain ſervices expreſſed in their deeds. Bradl. lib. 2. 
cap. 8. See Socage tenure, and Black. Com. 2 V. go, 92, 


8. - | 3 
5 VINAGIUM, (Tributum a vino) A payment of a cer- 
tain quantity of wine inſtead of rent, to the chief lord 
for a vineyard. Mon. Ang. on: ; _ <4... 

VINCULO MATRIMONY, Divorce a. If 'a mar- 
riage is imꝑroper through ſome cauſe which exiſted pre- 
vious to-the _— and was ſuch a one as rendered 
the marriage unlawful ab initio, as conſanguinity, corporal 
imbecility, or the like; in this caſe the law looks upon 
the marriage to have been always null and void, becaufe 

contracted in fraudem legis, and decrees not only a ſe- 
paration from bed and board, but # vinculo matrimonii, 
itſelf. Black. Com. 3 V. 904. See Divorce. 

VINEGAR and VERJUICE. Duties on vinegar by 
former acts taken off, and a new duty impoſed, 106 11 
M,. 3. c. 21. /. 8, Sc. What to be deemed vinegar or 
liquors preparing for vinegar, 10 & 11 W. 3. c. 21. 
. 11. Thirty four gallons to be deemed a barrel of vi- 
negar, 10 & 11 V. 3. c. 21. /7 15. Informations againft 
vinegar makers for a falſe miſentry, &c. to be laid 
within three months, 12 & 13, 3. c. 11. / 19, Vi- 
negar made for pickles for ſale to pay duties, 8 Ann. c. 
7./. 4 Vinegar made by the manufacturers of white 
lead exempt from duties, 8 Ann. c. ) , 5.  Verjuice 
bought or made for ſale how chargeable with duties, 
& 8 W. 3. c. 30. . 28. Every hogſhead to pay 4 
8 Ann. c. J. 1. Additional duty of 84. per ton on 
French vinegar imported, 3 Geo. 3. c. 12. And on all 


| other vinegar imported, 4 J per ton, ibid. | | 
VINEYARDS, The owners of vineyards may make 


wine of Britiſh grapes only growing there, free from any 
duty. Stat. 10. Geo. 2. c. 17. 


INNET, A flower or border which printers uſe to 
ornament printed leaves of books ; mentioned in the 
Stat. 14 Car. 2. cap. 3: e 

VINTNERS. The vintners company of London were 
incorporated 7 Fac. 1. with certain privileges for ſelling 
wine in the eſty, 7 all freemen within the ſame, Sc. 
2 Keb. 372. See i A 


ine. ö 
VIOLATING THE QUEEN, Sc. If a man do vio-- 


late the King's companion (7. e the Queen) or the King's 
eldeſt daughter-unmarried, or the wife of the King's el- 


derſtood carnal knowledge, as well without force as with 
it: And this is high treaſon in both parties, if both be 
conſenting. Cuntra, as to violating a Queen or Princeſs 
 Dowager. Black. Com. 4 81. LOO nnn 
- VIOLENCE, (Violentia) All violence is unlawful: If a 
man aſſault another with an intention of beating him 
only, and he dieth, it is felony. And where a perſon 
knocks another on the head whdiobroking his hedges, 
Se. this will be murder, becauſe it is a violent act be- 
vond the provocation. Ke. Rep. 64, 131. There is a 
vialence in committing riots, Sc. NN 
VIOLENT PRESUMPTION: This is many times 
equal to full proof; for there thoſe circumſtances ap- 
pear which neceſſarily attend the fact. See Black.” Com. 
37.37 
tle uſe, as 
own. peculiar circumſtan cee. 5 

VIRGA, A rod or white ſtaff, ſuch as ſheriffs, bailifts, 
Se. carry as a badge or enſign of their office. Cel. 
VIRGATA TERRE, A yard land, ex 24 acris con- 


flat; quatuor virgatæ bidam faciunt, & quinque hide feodum 
litis. Kennet's Gloſ. e eas 7 
-VIRGE; Tenant by. A: ſpecies of copyhe 
ſuch as are faid to hold by the virge, or tod. In fact 
copyholders and cuſtomary tenants differ not ſo much in 
nature as in name, for though called by different names, 
| rn uns yet 


deſt fon and heir, it is high treaſon.— By violation is un- 


1. The enumerating of caſes, would be of lit- 
every caſe muſt be governed according to its 


opyholders, 4 K 


5 


= 
os 
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| in ſubſtance and kind of tenure Their 
s are holden in one general kind, that is, by cuſ- 


ee la 


tom and continuance” of time. See Calthorpe 
| bolds, .51, 54, and Black, Com. 2 V. 147, 148. 


choice of a verderor in the foreſt. Reg. Orig. 177. } 
 VIRIDIS ROBA, A coat of many colours; for in the 
old books viridis is uſed for uarius. Bradt. lib. 3. 

_ VIRILIA, The privy members of a man; to cut off 
which was felony by the Comon law, though the party 
conſented to it, Bra#. hb. 3 n | 
VIS; (Lat.) Is any kind of force, violence, or diſtur- 
bance relating to a man's perſon, or his goods, right in 
lands, Se. Force. 3 i * 

VISCOUNT, (Virecbnet) A degree of nobility next 


do an earl. See Vicount. They are now made by pa- 


tent, as an earl; but their number is ſmall in this 
kingdom, in compariſon with the other degrees of peer- 

e. Vide Black. Com. 1 JV. 399. 

VISITATION, (Yiftatio) Is that office which is per- 
formed by the biſhop of every dioceſe once every three 
years, or by the archdeacon once a year, by viſiting the 
churches and their rectors throughout the whole dioceſe; 
Ut populus illorum cure commiſſus ſalubriter a paſtoribus & 
ordine gubernetur : Et ne quid detrimenti capiat ecclefia, Fc. 
Reform. Leg. Eccl. pag. 124. And when a viſitation is 
made by the archbiſhop, all acts of the biſhop are ſuſ- 
pended by inhibition, Sc. A commiſlary, at his court of 
viſitation, cannot cite lay pariſhioners, unleſs it be church- 
wardens and ſideſmen; and to thoſe he may give his 
articles, and inquire by them. Ney 123. 3 Salk. 370. 
Proxies and Procurations are paid by the parſons _— 
churches are viſited, Sc. Did. PONDS 

VISITATION BOOKS OF HERALDS. The ori- 
ginal viſitation books of heralds, compiled when pro- 
- greſſes were ſolemnly and regularly made into every part 
of the kingdom, to enquire into the ſtate of families, 
and to regiſter ſuch marriages and deſcents as were. ve- 

rified to them upon oath, are allowed to be good evi- 
dence of pedigrees. Comb. 63. Black. Com. 3 V. 105, 

VISITOR, Is an inſpector of the government of a 
corporation, Sc. The ordinary is viſitor of ſpiritual cor- 
porations; but corporations inſtituted for private cha- 

rity, if they are lay, are viſitable by the founder, or. whom 

he ſhall appoint, and from the ſentence of ſuch wy/itor 
there lies no appeal. Salk. 381. By implication of 
law, the founder and fis heirs are viſtars of lay foun- 
dations, if no particular perſon is appointed by him to 
ſee that the charity is not perverted, id. And where 
founders are viſitors of hoſpitals, Sc. The appointment 
of a biſhop without his chriſtian name to be a viſitor, 
extends to his ſucceſſors. 2 Strange 913. The wor 
in his citation muſt purſue his authority. Did. He may 
puniſh one man for acts done by N with others. 
id. Offences N. 177 the ſtatutes of a college are not 
pardoned by an act of grace. Mid. 912. See Stat. 39 
liz. c. 5. 43 Eliz. c. 4. See farther as to viſitor gene- 
rally Black. Com. 1 V. 479 of Civil Corporations. Id. 1 V. 
481 of Colleges. Id. 1 U. 482 of Hoſpitals, id. i. 

"VISITOR OF MANNERS, In ancient time was wont 
to be the name of the Regarder's office in the foreſt. 
Manwoed,, par. 1. pag. 199. We 

VISNE, (Yiſnetum) Sigpifies a neighbouring place, or 
place neat at hand, 19 R. 2. cap. 6. See Venue, 
* VISUS, View, or inſpection; as wood is to be taken 
per viſum foreftaris, Sc. Hoved. 784. 4 

VITA TUSTITLE ET LEGIS, A ſheriff of the coun- 
ty is ſaid to be the 1165 of juſtice, as no ſuit begins, and 
no proceſs is ſerved büt by him; and after ſuits are 
ended, he hath the making execution, which is the Ve 
of he law. Co. Litt. : | 

VIVARY, (/Yroarium) A place by land or water, where 
living creatures are kept: And in law it is moſt com- 
rabaly uſed for a park, Warren, piſcary, Sc. 2 inſt. 


188 e Wynn 2 der 
VIVA VOCE, Is where a witneſs is examined per oH. 


ally in open court. See Depoſition. 24 
2 VW VADIO, Eſtate in. When a man borrows a 


ſum of another, and grants him an eſtate, until the rents 
and profits ſhall repay the ſum borrowed ; he is then 


on Copy- | 
VIRIDARIO ELIGENDO, Is a writ Fg lies fot the | 


„ 
laid to have an eſtate in vivo vadio, See Vadium Vivum, 
and. Black, Com. wt * eee 
ULCUS, A hulk of a ſhip of burden. Leg. Ethelred. 
3 when there 1s want of meaſure in a caſk, 
ULNAGE, The {ame with Alnage. Vide Alage. - 
| ULNA TERREA, Is the ſtandard ell of iron, kept in 


| the Exchequer for the rule of meaſure, Mon, Angl. Tom. 2. 


CS: AGE egg relsi es al pu | 
 UMPIRAGE, Is where there is but one arbitrator of 
matters ſubmitted to award; and is uſually when the 
parties ſubmit themſelves to the arbitrament of certain 
perſons; and if they cannot agree, or are not ready to 
deliver their award in wh 13g 97 ſuch. a time, then 
to the judgment of another as umpire : And this is often 
the effect of bonds of ſubmiſſion to arbitration. .x Roll. 
Sr. 261, 262. See Arbitration. | "108 
UMPIRE, (Arbiter) One choſen by compromiſe to 
deal indifferently between both parties. Lit. See Ar- 
bitrament. Award. | gp 
UNA CUM OMNIBUS ALI IS, In the grant of a 
deed, is a new addition of other things than were grant- 
A wa and hath its own concluſion attending it. 
175. | | 
UNANIMITY OF JURIES. The neceſſity of a to- 
tal unanimity of the jurors, on every trial, ſeems to be 
peculiar to our own conſtitution. See Black. Com. 3 VJ. 
6. 1 | TIS 
* UNCEASESATH : This is an obſolete word, men- 
tioned in Leg. Ine, cap. 37. viz. He, who kills a thief, 
may make oath that he killed him in flying for the fact, 
S parentibus ipſius occifi Juret unceaſcſath, that is, that his 
kindred will not- revenge his death : From the Saxon 
ceas, litis, and un, which is a negative particle, and ſig- 
nifies without, and ath, which is oath, i. e. to ſwear that 
there ſhall be no contention about it. Cowell, 
UNCERTAINTY OF THE LAW. On this ſubject 
we will ſtats what is faid, by one of our beſt authors, 
in his own words. 8 
The uncertainty of legal proceedings is a notion 
ſo generally adopted, and has ſo long been the ſtanding 
theme of wit and good humour, that he who ſhould at- 
tempt to refute it, would be looked upon as a man, who 
was either incapable of diſcernment himſelf, or elſe 
meant to impoſe upon others — yet it may not be amiſs, 
before we enter into the ſeveral modes whereby certainty 
is meant to be obtained in our courts of juſtice, to in- 
quire a little wherein the uncertainty, ſo frequently 
complained of, conſiſts, and to what cauſes it owes its 
original. It has ſometimes been ſaid to owe its 
original to the number of our municipal conſtitutions, and 
the multitude of our judicial deciſions; which occaſion, 
it is alledged, abundance of rules, that militate and 
thwart with each other, as the ſentiments or caprice of 
ſucceſſive legiſlatures and judges have happancy to vary. 
Ahe fact of multiplicity is allowed, and that thereby 
the reſearches of the ſtudent are rendered more difficult 
and laborious :.. But that, with proper induſtry, the re- 


| Cult of thoſe inquiries will be doubt, and - indeciſion, is 


a conſequence that cannot be admitted. People are apt 
to be angry at the want of ſimplicity in our laws ; T 

miſtake variety for confuſion, and complicated caſes for 
contradictory, —— They being us the examples of ar- 
bitrary governments, of Bal Muſcovy and Fruſſia; 
of wild and uncultivated nations, the ſayages of Africa 


« 4 


and America; or of narrow domeſtic republics in antient 


Greece and modern Switzerland; and unreaſonably re- 
quire the ſame paucity of laws, the ſame conciſeneſs of 
practice, in a nation of freemen, a polite and commer- 
cial people, and a populous extent of territory. — In an 


| arbitrary, deſpotic government, where the lands are at 


the diſpoſal of the prince, the rules of ſucceſſion, or the 
mode. of enjoyment, muſt depend upon his will and plea- 
ſure.—Hence there can be but few legal determinations 
relating to the property, the deſcent, or the conveyance 
of real eſtates ; and the ſame holds in a ſtronger degree 
with regard to goods and chattels, and the contracts re- 
lating thereto. Under a tyrannical ſway, trade muſt be 
continually in jeopardy, and of conſequence can never 
be N This therefore puts an end to on 


| 1 : 
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N 
of an infinite number of rules, Which the Engliþ mer- 
chant daily occurs to for adjuſting commercial differ- 
ences. — Marriages are there uſually contracted with 
faves; or at leaſt women are treated as ſuch: No laws 
can be therefore expected to regulate the rights of dower, 
jointures and marriage ſettlements. Few. allo are the 
rſons, who can claim the privileges of any laws; the 
ulk of thoſe nations, viz. the commonalty, boors, or 
peaſants, being merely villeins and bondmen.—Thoſe 
are therefore left to the private coertion of their laws, 
are eſteemed (in the contemplation of theſe boaſted le- 
giſlators) incapable of either right or injury, and of 
cConſequence are intitled to no redreſs. We may ſee, in 
theſe atbitrary ſtates how large a field of legal conteſt is 
already rooted up and deſtroyed.— Again, were we a 
poor and naked people, as the ſavages of America are, 
| © «Phe to ſcience, to commerce and the arts as well of 
convenience, as of luxury, we might perhaps be content, 
as ſome of them are ſaid to be, to refer all diſputes to 
the next man we met upon the road, and ſo put a-ſhort 
end to every controverſy. For in a ſtate of nature there 
is no room for municipal laws; and the nearer any na- 
tion approaches to that ſtate, the fewer they will have. 
occaſion for. When the people of Rome were little bet- 
ter than ſturdy ſhepherds, or herdſmen, all their laws 
were coil in ten or twelve tables; but as luxury, 
politeneſs and dominion increaſed, the civil law increaſ- 
ed.in the fame proportion, and ſwelled to that amazing 
bulk which it now occupies, though ſucceſſively pruned 
and retrenched by the emperors Theodofius and Juſtinian. 
In like manner we may laſtly obſerve, that in petty 
Mates, and narrow territories, much fewer laws will ſut- 
fice than in large ones, becauſe there are fewer objects 
upon which the laws can operate. The regulations of 
a private family are ſhort and well known ; thoſe of a 
prince's hauſhold are neceffarily more various and dif- 
Fuſe. —The cauſes therefore of the multiplicity of the 
Engliſb laws are, the extent of the country which they 
govern ; the commerce and refinement of its inhabi- 
tants*; but above all tbe LIBERTY and PROPERTY of the 
ſichject. "Theſe will naturally produce an infinite fund 
of diſputes ; which muſt be terminated in a judicial way: 
And it is effential to a free people, that theſe determi- 
nations be publiſhed and adhered to; that their pro- 
perty may be as certain and fixed as the very conftitution 
of their ſtate, For though in many other countries 
every thing is left in the breaſt of the judge to de- 
termine, yet with us he is only to declare and pronounce, 
not to make or new-model, the law. - Hence a mul- 
titude of deciſions, or caſes adjudged; will ariſe ; for 
ſeldom will it happen that any one rule will exactly ſuit 
with many cafes. —And in proportion as the deciſions of 
the courts of judicature are multiplied, the lay will be 
loaded with decrees, that may ſometimes (though rarely) 
interfere with each other : Either becauſe ſucceeding 
judges may not be apprized of the prior adjudication ; or 
becauſe they may think differently from their prede- 
ceſſors; or ante the ſame arguments did not occur 
formerly as at preſent; or in fine, becauſe of the na- 
tural imbecility and imperfection that attends all hu- 
man proceedings. But, wherever this happens to be the 
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caſe in any material point, the legiſlature is ready, and | hood 


from time to time, both may, and frequently does, in- 
tervene to remove the doubt; and upon due delibera- | 
tion had, determines by à declaratory ftatute how the 
law fhall be held for the future. Whatever inftances 
therefore of contradiction or uncertainty, may have been 
gleaned from our records, or reports, muſt be imputed 
to the defects of human laws in general, and are not 
owing to any particular ill conſtruction ef the En _ 
ſyſtem.' Indded the reverſe is moſt ſtrictly true. T e 
Engliſb law is leſs embarraſſed with inconſiſtent reſolutions ; 
and doubtful queſtions, than any other known ſyſtem of 
the ſame extent and the ſame duration. I may inſtance 
in the civil law: The text whereof, as collected by Ju/- 
tinian and his agents, is extremely voluminous and dif-1 
fuſe; but the idle comments, obſcure gloſſes, and jar- 
ring interpretations grafted thereupon by the learned 
Ju 
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(and not, like our books of Dunz judicial determi- 
of a 


nations. of the court) are all uthority ſufficient to 
be vouched and relied on; which muſt needs breed 
great diſtraction and confuſion in their tribunals. The 


lame may be ſaid of the Canon law; though the text 


thereof is not of half the antiquity with the Common 
law of England; and though the 166 th antient any ſyſ- 
tem of laws is, the more it is liable to be perplexed 
with the multitude of judicial decrees. When therefore 
a body of laws, of fo high antiquity as the Zngliſb,'is in 


and foreſight in ſuch as laid the foundations, and great 
care and circumſpection, in ſuch as have built the ſuper- 
ſtructure: But is not (it will be aſked) the multitude of 
law-ſuits which we daily ſee and experience, an argu- 
ment againſt the clearneſs and certainty of the law it- 
elf ? by no means: For among the various diſputes 
and controverſies, which are daily to be met-with in the 
courſe of legal proceedings, it is obvious to obſerve how 


of law. An action ſhall ſeldom be heard, of to deter- 
ſcent be controverted. But the dubious points, which 


are uſually Pans in our courts, ariſe chiefly from 
the difficulty there is of aſcertaining the intentions of is- 
dividuals, in their ſolemn diſpoſitions of property; in 
their contracts, conveyances and teſtaments. It is an 
object indeed of the utmoſt importance in this free and 
commercial country, to lay as few reſtraints as poflible 
upon the transfer of poſſeſſions from hand to hand, or 
their various deſignations, marked out by the prudence, 
convenience, or neceſſities, or even by the caprice of 
their owners : Yet to inveſtigate the intention of the 
owner is frequently matter of difficulty among heaps of 
entangled conveyances or wills of a various obſcurity. 
| The law rarely heſitates in declaring its own meaning: 
But the judges are . puzzled to find out th 
meaning of others. Thus the powers, the intereſt, the 
privileges, and properties of a tenant for life, and a te- 
nant in tail, are clearly diſtinguiſhed and preciſely ſet- 
tled by law: But, what words in a will ſhall conſtitute 
this or that eſtate, has imac ya; been diſputed for more 
than two centuries paſt; and will continue to be diſputed 
as long as the careleſſneſs, the ignorance, or ſingularity 
of teſtators ſhall continue to cloathe their intentions in 
dark or new fangled expreſſions, 

But, notwithſtanding ſo vaſt an acceſſion of legal 
controverſies, ariſing from ſo fertile a fund as the ig- 
norance and wilfulneſs of individuals, theſe will bear no 
compariſon in point of number to thoſe which are founded 
upon the 1 and diſingenuity of the parties: By 
either their ſuggeſting complaints that are falſe in fact, 
and thereupon bringing groundleſs actions; or by their 
denying ſuch facts as are true, in ſetting up unwarrantable 
defences, ex fatto oritur jus : If therefore, the fat be 
peryerted or miſrepreſented, the law which ariſes from 
thence will unavoidably be unjuſt or partial. And, in 
order to prevent this, it is neceſſary to ſet right the fact, 
and eſtabliſh the truth contended for, by appealing to 
ſome mode of probation or trial, which the law of the 
country has ordained for a criterion of truth and falſe- 


« Theſe modes of probation or trial form in every ci- 
vilized country the great object of judicial deciſions, 
And experience will abundantly ſhew, that above a hun- 
-dred of our law-ſuits ariſe from di/puted fats, for one 
where the law is doubted of. About twenty days in the 
year are ſufficient, in YYefhminfler-Hall, to ſettle (upon 
ſolemn argument) every demurrer or other ſpecial point 
of law that ariſes throughout the nation: But two months 
are annually ſpent in deciding the truth of facts, before 
fix diſtin& tribunals, in the ſeveral circuits of England; 
exeluſive of Middleſex and London, which afford a ſupply 


of canſes much more than equivalent to any two of the 
largeſt circuits.“  Blackflone's Com. 3 V. 325, &c. 

We may here with Blackfong obſerve, that trial is the 
examination of the matter of fact in iſſue; of which 
there are many different ſpecies, according to the dif- 
ference of the ſybjeQ, or thing to be tried. For the 


uriſts, are literally without number. And theſe gloſſes 
which are mere private opinions of ſcholaſtic dofory | 
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law of England ſo induſtrioully endeavours to joveſtigute 
* tru 


general ſo clear and perſpicuous, it argues deep wiſdom 


very few ariſe from obſcurity in the rules or maxims 


mine a queſtion of inheritance, unleſs the fact of the de- 
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truth at any rate, that it will not. confine it ſelf to one, 
or to a few manners of trial ; but varies its examina - 


tion of facts according to the nature of the facts them- 
ſelves : This being the one invariable principle purſued, 
that as well the beſt method of trial, as the beſt evidence 
upon that trial, which the nature of the caſe affords, and: 


UNGILDA. AKER : This is mentioned in Brompton, 
Leg. Etbelred, pax. 3gs, and it ſignifies almoſt the ſame 
as wngeld, viz, where a man was killed attempting any 
felony, he was to lye in the field unburied, and no pe- 
cuniary compenſation was to be paid for his death : 
From the Sax. un, without, gilda, ſolutio, and dcera, ager, 5 


no other, ſhall be admitted in the Eugliſß courts of | Cell 


ice. x | 
NB. The ſpecies of trial in civil caſes are /cven. 
By Record; by In/peftion or Examination ; by Certificate ; 
ye, es; by Wager of Battle; by Wager of Law; 
and by Jug. | | | 
UNCIA TERRE, UNCIA AGRI. Theſe phraſes often 
occur in the charters of the Britiſh Kings, and ſignify 
ſome meaſure or quantity of land. It was the quantity 
of 12 modii and each modius poſſibly 100 foot ſquare. 
Mon. Ang. tom 3. p. 198. 
UNCORE PRIST, Is a plea of a defendant in nature of 
a plea in bar, where being ſued for a debt due on bond at 
a day paſt, to fave the forfeiture of the bond, he ſays that 
e tendered the money at the day and place, and that 
ere was none there to receive it; and that he is alſo till 
ready to pay the ſame. This will fave the defendant 
from the penalty of his obligation; and if the plaintiff 
now refuſeth to receive the money, but takes iſſue upon 
the tender, and it is found againſt him, he loſeth his 
money for ever. 7 Ed 6. 6. 9 Rep. 70. Fact. At- 
torn. Edit. % pag. 82, 83. See Black. Cm. 3 V. 


02. | 
5 UNCUTH, A Saxon word, ſignifying as much as 
incognitus, i. e. unknown; and is uſed in the old Saxon 
laws for him that cometh to an inn gueſtwiſe, and lies 
there but one night. Brac. lib. 3. 3 
UNDE NIHIL HABE T, A writ of dower, for which 
ſee Dote unde nibil habet. 
UNDER-CHAMBERLAIN OF THE EX CHE. 
Is an officer there that cleaves the tallies, writ- 
ten by the clerk of the tallies, and reads the fame, that 
the clerk of the pell, and comptrollers thereof, may ſee 
their entries be true. He alſo makes ſearches for all 
records in the treaſury, and hath the cuſtody of Dome/- 
day-book. There are two officers there of this name. 
Cowell. Vide Exc ; 
UNDER-ESCHEATOR, (Sub-Eſcheator) Mentioned 


Z g. c. See Eſcheator. 
BER-SHERIFF, (Sub-Vicecomes.) See Sheriff, 21 


Fin. ie 98, 900 Black. Com. rH: 345: | 
UNDERTAKERS, Are ſuch as the King's Purveyors 
employed as their deputies : And thoſe that undertake 
any great work; as draining of fens, Sc. Stat. 2 & 


12 Car. 2. c. 24. Al 


P. S M.c.6. 43 E. c. 11. a 
22 that undertake funerals, are particularly ſo cal- 


UNDER- TREASURER OF ENGLAND, (Vice The- 
ſaurarius Angliz) An officer firſt created in the time of 
King Hen. 1th, but ſome think he was of a more antient 
original: His buſineſs was to cheſt up the King's trea- 
ſure at the end of every term, to note the content of 
money in each cheſt, and ſee it carried into the King's 
treaſury for the eaſe of the lord treaſurer, as being a 
thing too mean for him, but fit to be performed by a 
man of great truſt and ſecrecy : And in the vacancy of 
the lord treaſurer's office, he did all things in the receipt, 
Sc. This officer is mentioned in ſeveral ſtatutes ; and 
named treaſurer of the exchequer till the reign of Queen 
El. when he was termed under-treaſurer of England: 
39 Eliz. cap. 9. | F 

| UNDER OOD, Stealing f. Stealing underwood, 
Sc. is puniſhable criminally, by whipping, ſmall fines, 
impriſonment, c. See 4.3 Elix. c. J. 15 Gar. 2. c. 2. 
23 Geo, 4. c. 26. and 11 Geb. 2. c. 35. | 5.5% 

UN DEU, ET UN ROY, Was the learned Judge 
Littleton's motto. 

UNDRES, A word uſed for 3 perſons under 
age; not capable to bear arms, Sc. Hieta, lib. 1. c. g. 

D, One that hath no quiet or peace. Sax. 

UNGELD, A. perſon out of the protection of the law, 
ſo that if he were murdered, no geld or fine ſhould be 
Paid, or compoſition made by him that killed him. Ley. 


| 


| 


pairs, 


UNIFORMITY, (Uniformitas) One form of publick 
prayers and adminiſtration of ſacrament, and other rites 
and ceremonies of the church of England, preſcribed by 
ſtatutes, to which all muſt ſubmit. 1 Ex. c. 2. 14 Car. 
2. c. 4. But ſee Dyſſenters. 

UNION, (Unis) Is a combining and conſolidating of 
two churches into one: Alſo it is when one church is made 
ſubject to another, and one man is rector of both; and 
where a conventual church is made a cathedral. Lynde- 
wode. In the firſt ſignification, if two churches were 
ſo mean, that the tythes would not afford a competent pro- 
viſion for each incumbent, the ordinary, patron, and 
incumbents might wnite them at Common law, before an 
ſtatute was made for that purpoſe; and in ſuch caſe it 
was agreed which patron ſhould preſent firſt, Sc. for 
though by the union, the incumbency of one church was 
loſt, yet the patronage remained, and each patron might 
have a quare impedit upon a diſturbance to preſent in his 
turn. 3 Nelſ. Abr. 480. The my patron, and in- 
cumbent- may unite churches, without licence from the 
King, by the ſtatute of 3) H. 8. The licence of the 
King is not n to an union, as tis to the appropria- 
tion of advowſons; for an appropriation cannot be made 
by them without the King's licence ; becauſe that is a 
mortmain, and the patronage of the advowſon is loſt, 
and by conſequence all tenths for firſt fruits. Dyer 259. 
Moor 409, 661. 

By aſſent of the ordinary, patron, and incumbent, two 
churches lying not above a mile diſtant one from the 
other, and whereof the value of the one is not above ſix 
pounds a year in the King's books of firſt fruits, may 
be united into one. Stat. 37. H. 8. c. 21. And b 
another ſtatute, in cities and corporation towns, it ſhall 
be lawful for the biſhop, patrons, and mayors, or chief 
magiſtrates of the place, &c. to unite churches therein; 
but where the income of the churches united exceeds 
1007. a year, the major part of the pariſhioners are to 
conſent to the fame ; and after the union made, the pa- 
trons of the churches unitef ſhall preſent by turns, to that 
church only which ſhall be preſentative, in ſuch order 
as agreed; and notwithſtanding the union, and each of 
the pariſhes united ſhall continue diſtinct as to rates, 
charges, Sc. though the tythes are to be paid to the 
incumbent of the united church. 17 Car. 2. c. 3. A 
e of churches of greater yearly value than 
mentioned in the ſtatute 37 H. f. was held good at Com- 
mon law; and by the Gia law, the ordinary with 
conſent of the patron, might make an union of churches, 


union wher 


of what value foever : So by ſtatute, with the aſſent of 
the King. Dyer 259.. 2 r. 778. And when 
two parochial churches were thus e the reparations 


continued ſeveral as before; and therefore the inhabi- 
tants of the pariſh where any ſuch church was demoliſn- 
ed, were not obliged to contribute to the repairs of the 
remaining church to which it was united. Hob. 67. And 
this joned the ſtatute 4 & 5 NM. & M by which it 
is ordained, That where my Churches have been united, 
by virtue of the ſtatute 17 Car. 2. and one of them is de- 
moliſhed ; when the other church ſhall be out of repair, 
the pariſhioners of the pariſn whoſe. church is down, 
ſhall pay in proportion towards the charge of ſuch re- 
c. Stat. 4 & NM & M. . 12. 
UNION OF ENGLAND AND „When 
and how brought about, and the laws relating to it, fee 
Sutlend mod ee LIT RT. 3 
UNIT VOF POSSESSION, (Unitas Poſſeſſionis) Is where 
jointly in his own hands; as if g; man take a leaſe of 
lands _ another at a certain rent, and 1 2 be 3 g 
the fee-ſimple, this is an unity of poſſeſſion, by whic Ay 
leaſe be benny Gadd of part 
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a man hath a right to two eſtates, and holds them toge. 


before he 
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an advowſon, on the church becoming void, was e 


ed by the leſſot, and inſtituted and inducted; and it was 
held, that this was. a ſurrender of his leaſe ; for they 
cannot ſtand. together in one perſon, and by the unity 

« poſſeſſion one of them is extinguiſned. Hutt. 105. No 
unity will extinguiſh or ſuſpend tithes; but notwithſtand- 

ing any unity they remain, &c. 11 Rep. 14. 2 Lill. 
658. Unity of poſſeſſion extinguiſheth all privileges not 
expreſsly neceffaty ; but not a way to 4 cloſe, or water 
to a mill, Sc. becauſe they are thus neceſſary. A way 
of eaſe is deſtroyed by unity of poſſeſſion; and a rent, or 
eaſement, do not exiſt during the unity, wherefore they 
are gone. Laich. 153, 154. 1 Vent. 95. Tin. J W. 

See Black. Com. 2 V. 180. D 

© UNIVERSITY, Wniverfitas) Is à place where all 
kinds of literature are univerſally taught: It is likewiſe 

uſed by civilians for any corporation, or body politick. 

The umverſities with us are taken for thoſe two bodies 
which are the nurſeries of learning and liberal ſciences 
in this kingdom, viz. Oxford and Cambridge, endowed 
with great privileges. And by the 13 Ele. it is enacted, 
That each of the univerſities Thall be incorporated by a 
certain name, though they were ancient corporations be- 
fore; and that all letters patent and charters granted to 
the univerſities, ſhall be good and effectual in law: That 
the chancellor, maſters, and ſcholars of either of the ſaid 
univerſities, ſhall enjoy all manors, lands, liberties, 
franchiſes, and privileges, and all other things which 
the ſaid corporated bodies have enjoyed, or of right 
ought to enjoy, according to the intent of the ſaid letters 
patent ; and all letters patent, and liberties, franchiſes, 
Sc. ſhall be eſtabliſhed and confirmed, any law, uſage, 
Sc. to the contrary notwithſtanding. The univerſities 
have the keeping of the aſſize of bread and beer, and 
are to puniſh offences concerning it: Alſo they have the 
aſſize of wine and ale, &c. And the chancellor, his com- 
miſſary, and deputy, are juſtices of peace for the vill of 
Oxon, county of Oxon, and Berks, by virtue of their of- 
fices; ſee the Stat. 31 H. 3. 31 Ed. 1. J Ede 2& 
3 P. & M and the chart. 29 Ed. 3. 14 H. 8. Sc. By 
letters patent, Anno 11 Car. 1. granted to the univerſity 
of Oxford, the old privileges are explained, and larger 
granted: And the privilege of the untverfity is allowed 
to ſcholars, and ſervants, Sc. 14 Car. 2. c. 4. Perſons 
acting theatrical performances within the preeincts of 
either univerſity, or five miles thereof, ſhall be deemed 
vagrants.; and the chancellor, &c. may commit them to 
the houſe of correction, or common goal for one month. 
. . ˙ 6c 

Their courts are called the chancellor's courts. The 
chancellors are uſually peers of the realm, And are ap- 
pointed over the whole uni verſity. But the courts are 
kept by their vice-chancellors their aſſiſtants or deputies; 
the cauſes are managed by advocates or proctors. Id. Ib. 

By chatter of 14 H. 8. © IO VE 

"Theſe cdurts have juriſdiQiod in all cauſes eceleſſaſti- 
cal and ciyil (except mayhem, felony and freehold) 
where a ſcholar, ſervant or miniſter of the univerſity 
is one of the parties, in ſuit. Id. Ibid. and Cro. Car. 33 
Wilcocks v. Bradnell. But Tee. the petition againſt the 
grant of H. 4. in Pryn's Animad p. 368, 369. 

Their proceedings are ip a ſummary way according to 
the practice of the civil law ; and in their ſentences they 
follow the juſtice and equity of the civil law, or the 
laws, ſtatutes, {privileges, Þbertics and cuſtoms of the 
thiverſtjes; of the laws of the land at the diſcretion of 
the chancellor. Cro, 'Car, 73. MHilcotks v. Bradnell. 
4 17 . Thomas Wilcocks's caſe; Hard. 508. Caſtle 
V. ch 1d. "jg 8 . 

Ik there is an erroneous ſentence in the chancellor's 
court af the univerſiy of Oxford, an appeal Hes to the 
congregation, - thence to the convocation, and from 
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©” owner of the lend. Terms de ch. A leffee for years af] Al hits ariſing any where in, Taw or equity againſt a 


{holar, ſetvant or miniſter of the univerſity, depending 
before the juſtices of the King's bench, Common pleas 
and others there mentioned, and before any other judge, 
tho" the matter concern the King: If an indebitatus af- 
Janipft is brought by guo minus in the exchequer againſt a 
{cholar or other privileged perſon, the univerſity ſhall 
have conuſance, for the court of exchequer is included 
in the general words. Cro, Car. J 3. Wilcocks v. Bradnell. 
Hard. Sog. Caſte v. Litchfield. | Et. 
If a debtor and accountant to the King ſues a ſcholar 
by bill in equity in the exchequer, or if an attorney ſues a 
{cholar by writ of privilege, it is ſaid that the univerſities 
ſhall not have conuſance, for a general grant ſhall not 
take away the ſpecial privilege of any court. Hard. 189. 
| Hilkins v. Shalcroft, Litt. Rep. $04 Oxford Letter pa- 
tent. S. P. 3 Leon. 149. The lord Anderſon's caſe. 2 
Danv. Abr. 164. | | 
But in the caſes where privilege is allowable, a ſcho- 
lar, Sc. cannot waive 5 and have a prohibi- 
tion in the courts of er, for the univerſity by 
right has the conuſance of the plea, where one is a privi- 
leged perſon ; and a ſtranger is forced to ſue a privi- 
leged perſon in their courts by reafon of that right veſted 
in them. Ov. Car. 73. ks v. Bradell. Heil. 28. 
Thomas Wilcocks's cate. 
But a ſcholar ought to be reſident in the univerſity at 
the time of the fait commenced ; and no other ought to 
be joined in the action with him, for in ſuch caſe heſhall 
not have privilege. Hetl. 28. Thomas Wilcotks's Caſe. 
Tho? it is ſaid that ſervants of the univerſity are pri- 
vileged, yet it has been held, that a bailiff of a college 
was not capable of privilege. Brownl. 74. Currel. v. 
Paſt. Neither is a townſman intitled to privilege, to 
exempt him from an office in the town, if he keeps a 
ſhop and follows a trade, tho' he is matriculated as 
ſervant to a ſcholar. 2 Yen, 106. The city of Oxford's 


caſe. ' 

It is to be obſerved, that tho' mayhem, felony and 
freehold appear as above, to be the only cauſes excepted 
in their charter; yet it has been held that in actions for 
the recovery of the poſſeſſion of a term, without claini- 
ing title to the freehold, they ſhall have no privilege, be- 
cauſe the freehold may come in queſtion. © Cro. 22 87, 
we Hayley's caſe. Litt. Rep. 252. Cripd's and Webb's 

. S | 

It hath been diſputed how far the words of the grant 
intitled them to privilege in matters of equity. And the 
general principle of conſtruction ſeems to be, that where 
chattels only are concerned, or where damages only are 
to be given, there their privilege is allowable, but where 
the ſuit is for the thing itfelf, there their privilege can- 
not be allowed. Vide 2 Vent. 362. 55 
Tue franchiſes of the univerſſties are confirmed by the 
Stat. 13 Elz. c. 29. Where =? fellow, Sc. reſigus for 
reward, the perſon for whom it is given made incapable, 
Se. 31 Elez. c. 6.7. 3 The univerſities and royal 
1 8 excepted out of the ſtatute of charitable uſes, 
43 El c. 4. % 2. The preſentation of benefices be- 
longing to papiſts given to the two univerſities, 13 Jac. 


1 1. c. 5. /. 18, 19. 1 W.& Mc. 26. 12 Hun. c, 14. 


Univerſities may file a bill in equity to diſcoyer truſts, 
12 Ann. ft. 2. c. 14. /. 4. Pending gquare impedit, a rule 
may be made for examining patton and clerk. 12 Ann. 
J. 3. e. 85585 Te 25 8 pp incl 
Collegians fefuſing to take the. oaths, King may no- 
minate perſons. to ſucceed, 1 Geo. . c. 10, N — 
damus lies to admit King's nominee, 1 G#, f. c. 13. 
F, 12. Vitecehaneellor of Cambridge may act as juſtice 
of the county without the landed qualification, J Gev. 2. 
out of the mortmain act, 9 Ce. 2, C. 36. / 4. Colleges 
poſſeſſed of more advow ſons than a moiety of the fellows, 


c. 10. The univerſities and royal colleges "excepted = 


-- thence to the King in chancery, who nominates judges. | not to purchaſe more, 9 Geo. 2. c, 36. 85. 
_ delegates to hear If appeal; the appeal is of the aul Grains made by papiſts ecefatiical liviogs veſted 
._ » nature in Cambridge Wood's löst 549... 2 Lad. Raym, | in the univerſnics, void, 11 Ge. 4 f. 1½% 5» 
; 13, 46. The King v The Chancellor, Sa Cambridge. See 5 New Ar. and 22 Vin, Dy. bit S 2 
JJ 1 of _ See courts of the Univerſities, and Black, On, 1 F471. 
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UNKNOWN "PERSONS, laren from. An in- 
dictment will lie, for ſtealing the goods of a perſon un- 
known. 1 Hal. P. C. $12. Black. Com. 4 V. 236. 
VULAGE, A San word, denoting an unjuſt law; 
in which it is uſed in Leg. Hen. 1 cab. 34. . 

UNLAWFUL ASSEMBLY, (Ilicita Congregatio) The 
meetidg of three perſons or more together, by force, to 
commit ſome unlawful act. Lamb. Vide Aſembh. 
UNNATURAL, (Preternaturalis) That which is not 
of or by nature: And what is unnatural to man gene- 
rally, muſt be the ſame to all men, and at all times ; 
but what is unnatural to this or that perſon, is to hitn 
only, and but for the time 'tis ſo. Argument on ince/- 
tubus matriages. Yaugh. 22 


"UNQUES PRIST, Ales ready to perform a thing : | 


Uſed in pleading to an action, which if the plaintiff can- 
not prove to the contrary, he ſhall recover no damages. 


_ Kitch. 24 + | 
VOCIFERATIO, An out-cry, or hue and cry. Leg. 


Hen. 1. 5 | ah 

VOIDANCE, (Yatatio) Is a want of an incumbent 
upon an eccleſiaſtical benefice. Vide Avoidance. 

VOID AND VOIDABLE. In the law ſome things 
are abſolutely void and ſome are votdable. A thing is 
void which is done againſt law at the very time of the 
doing of it, and it ſhall bind no perſon : But a thing 
which is only voidable, and not void, although it be what 
he that did it ought not to have done, yet when it is 
done, the doer cannot avoid the ſame ; though by ſome 
act in law it may be made void by his heir, &c. 2 Lill. 


Abr. 653. Where a grant is void at the commence- 


ment, no act afterwards can make it good: If a leaſe is 
abſolutely void, acceptance of rent will not affirm it; 
it is otherwiſe when a leaſe is only voidable, there it will 
make it good. 3 Rep. 64. A leaſe for life. which is 
voidable only, muſt be made void by re-entry, Sc. bid. 
It is generally held that covenants made in a wid leaſe 
or deed, are alſo void. Yelv. 18. See Owen 136. 

A deed of exchatige, entered into by an infant, or one 
non ſane memoriæ, is not void; but may be æuoided by 
the infant, when arrived at age, or by the heir of him 
who is non ſat tmemorie. Perk. 28 1. But it hath been 
adjudged, that a bond of an infant, or of one n compos, 
is void, becauſe” the law hath not appointed any thing to 
be done to avoid ſuch bonds; for the party cannot plead 
non eft faclum, as the cauſe of nullity doth not appear up- 
on the face of the deed. 2 Salk. 6 5. 3 Nel/. Abr. 486. 
Where the condition of a bond is void, in part by fatute, 
it may be void totally; though it is otherwiſe if void in 
part by the Common law, for there it ſhall be good for the 
refidue. Moor 856. 1 Brownl. 64. A deed being void- 
able, is to be avoided by ſpecial pleading, and where an 
act of parliament fays, that a deed, Sc. ſhall be void, 
it is intended that it ſhall — 1 pleading, fo as it is v91d- 
able, but not actually vacated. 5 Rep. 119. A judg- 
ment given by perſons who had no good commiſſion to 
do it, is wid without writ of error: But an erroneous 
attainder is not void, but voidable by writ of error, Sc. 
2 Hatok. P. C. 21. | 

VOIRE, A Hen Gord ſigvifying truly. Law F. Dia, 

VOIRE DIRE, (Fr. Veritatem dicere) Is when it is pray- 

ed upon a ttial at law, that a witneſs may be ſworn upon 
4 voire dire; which is, that he ſhall on his oath ſpeak the 
truth, whether he ſhall get or loſe by the matter in contro- 
verſy ; and if it appears that he is unconcerned, his teſtimo- 
my is allowed, otherwiſe not. Blount. On a voire dire, a 
witneſs may be examined by the court, if he be not a 
party intereſted in the cauſe, as well as the perſon for 
whom he is à witneſs; and this has been often done, 
where a buſy evidence, not otherwiſe to be excepted 
againſt, is ſuſpected of partiality. Terms de Ley, 581, 


writs of protection and letters patent; of protections ſome 
are cum clauſula volumus, 13 R. 2. c. 16. Co. Lit. 199. 
"VOLUNTARY, As applied to a deed, is where any con- 
veyance is made without a conſideration, either of money, 
or marriage, Sc. And remainders limited in ſettlements, 
to a an's right heirs, Sc. are deemed voluntary in equi-, 


* 
= 


ty, and the perſons claimed under them called volunteers, 
, Gif. Ly 388. 3 Salk. 174. See Fraud. So an 
eſeape may be voluntary. See Eſcape, and Black. Com. 
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3 V. 4 4 V- 1360. So may oaths, ſee Oath, and 


: Black. Com. 4 L. 137, So may waſte, ſee Walle, and 
| Black. Com. 2 1 n ig 
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VOLUNTAS, .Is when a tenant by leaſe holds lands 
at the will of the leſſor; or a copyholder holdeth his 
lands at the will of the lord, by copy of court roll, ac- 
cording to the cuſtom of the manor, c. 3 
VOTUM, A vow or promiſe, uſed by Fleta for nuptia ; 
ſo dies votorum, is the wedding-day. Feta, lib. 4. 
VOUCHE, (Fr. in Latin Yoco) Signifies to call one to 
warrant lands, Sc. 
VOUCHEE. The perſon who is vouched, in a writ 
of right, ſee Voucher, and Black. Com. 2 V, 358, xviii. 
VOUCHER, ls a word of art, when the tenant in writ 
of right calls another into the court, who is bound to 
him to warranty ; and 1s either to defend the right againſt 
the demandant or yield him other lands to the value, 
Sc. And it extends to lands or tenements of freehold 
or inheritance, and not to any chattel real, perſonal or 
mixed: He that woucheth is called the voucher, (vocans) 
and he that is vouched, is called the voucher, (warrantatus) 
and the proceſs whereby the wouchee is called, is a um- 
moneas ad warrantixandum; on whit writ if the ſheriff 
return that the party hath nothing whereby he may be 
ſurnmoned, then goes out another writ called /equator ſub 
ſuo periculo, Sc. Co. Lit. 101. There is alſo a foreign 
voucher, when the tenant being impleaded within a par- 
ticular juriſdiction, as in London, voucheth one to warran- 
ty in ſome other county out ofthe juriſdiction of that 
court, and prays that he may be ſummoned, Sc. 2 Rep. 
70, On a ſuit in England, a voucber doth not lie in Ire- 
7 But it lies in Wales, and the tenant ſhall be ſum- 
moned in the next county to it. A vouchee by entering 
into warranty, becomes tenant in law of the lands; and 
when the demandant counts againſt him, he may plead a 
releaſe, Sc. Tenk. Cent. 41, 100. In a writ - entry 


writs of right and ' poſſeſſion, it is a counterp] 
that 1085 the vouchee nor his 9 ever Nan 
of the land. Stat. 3 Egw, 1. c. 40. And the demandant 
may aver a vouchee to be dead, and that there is no ſuch 
perſon, where the tenant voucheth a perſon deceaſed, to 
warranty. 14 Edu. 3. c. 18. Single, double, and treble 
' voucher. See Recovery. And vide Warranty. 
VOUCHER, Is alſo uſed for a leiger- boo, or book of 
accounts, wherein are entered the acquittances or war- 
rants for the accountant's diſcharge. . iat. 19 Car, 2. 
| cap. 1. | | Cie | 
VO, Vocem non habere, A phraſe made uſe of by 
: Bratton, ſignifying an infamous perſon, one who is not 
to be admitted to be a witneſs. Bra#. lib. 2. 
| UPHOLSTERS, . None ſhall put to fale any beds, 
bolſters, Fc. except ſuch as are ſtuffed with one ſort of 
dry pulled feathers, or clean down; and not mixed with 
| ſcalded feathers, fen-down, thiſtle-down, ſand, Cc. on pain 
| to forfeit the ſame, or the value : And they are to ſtuff 
' quilts, mattraſſes, and cuſhions, with clean wool, and 
flocks ; without uſing horſe-hair, Cc. therein, under the 
| like forfeiture, + Stat. 11 H. J. c. 19, and g; 6 Edw. 6. 
e. 23. 1 N | 5 oF 
UPLAND; High ground, or terra firma, as it is called 
by e marſhy and low ground. Ingulpb. 
USA, Is the river n; which river was termed is from 
the goddeſs of that name ; for it was cuſtomary among 
the Fagans to dedicate hills, woods, and rivers, to fa- 
| vourite goddeſſes, and to call them after their names; and 
the Britons having the greateſt reverence for Ceres and 
' Priſerpina, who Sas alſo called %, did for that reaſon 
name the river n, And ſhe being the goddeſs of the 
' Night, from thence they: computed days by nights ; as 


|: Seven Night, Sc. Blount. _. 
. VOLUMUS, Is the firſt word of a clauſe in the King's USAC 


E, Differs from, cuſtom, and preſcription : No man 
may . claim a rent, common, or, other inhefitance by 
F ; though he may by preſcription, 6 Rep. 65. See 
Freſcription. EL 
. WSANGE; A. calendar , month, as from May 20, to 
June 20, and. double uſance, is two ſuch months; wordg 
uſed in Bills of Exchange. Merch. Dic. 

. (Ujus).Is an application of law, the rofit or be- 


repoſed in a man for the holding of lands, That he to 
WV hoſe 
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in the degrees, none ſhall vouch out of the line: And in 
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U S E 
whoſe uſe the truſt is made ſhall take the profits thereof, 

WW a. Symb. par. 1. 1 Inft. 212. dee 
An iſhe is only a truſt or confidence which one man puts 
in another; and therefore it is not a thing iſſuing out of 
the land, but collateral to it, and annexed to the privity 


is made ſhall have the profits ; and that the tenant of the 
land ſhall make an eſtate as he ſhall direct: But the 
ceflui que uſe hath neither jus in re or ad rem, his only 
remedy being in Chancery to compel the ceſtui que truſt 
to execute the uſe. 3 Nelſ. Abr. 487. See mfra. 
The limitation of an u/e, was at the Common law but 
a matter of equity: But now feoffinents to uſes, Ec, have 
the ſame acceptation as deeds at Common law and u/es 
limited by any conveyance, are governed and directed 
according to the rules of the law. 2 Lill. Abr. 5s There 
were two inventors of uſes ; fear in the time of trouble 
and civil war, for the ſaving of inheri from forfei- 
ture; and fraud in time of peace, to defeat debts, eſ- 
cheats, c. And it is ſaid the original of uſes was the ſta- 
tute of Mortmain, which cramped the clergy ſo much that 
they were forced to take ſhelter under the Jaity, and 
— 4 uſe of them yo purchaſe lands in truſt for them 
and to their uſe - "Afterwards the wars between the 
houſes of York and Lancafter coming on, truſts'and uſes 
increaſed more than ever; and although the Common 
law could take no cogniſance of them, yet there were 
always, until King Henry $th's reign, clergymen chan- 
cellors, who were ready,upon all ons to decree the 
performance of the crulfhnd uſe 2 Lill. 662, 663. 

It hath been obſerved by ſome writers, that there were 
no ſuch things as uſes at rand: law ; the reaſon was, 
becauſe the feoffee was always taken as the owner of the 

land; and it was very inconvenient and abſurd that there 
ſhould be two ſeveral fees, and the owners of the ſame 
land fimul & ſemel; therefore by the Common law the 
| feoffees to w/es were the very tenants, Cc. But the ſta- 

tute of uſes hath united the eſtate to the uſe, ſo that now 


the feoffees to uſes have no eſtate or intereſt at all, but in 


reſpe& of the contin eſtate and »/es limited in the 
deed. 3 Salh 386. Becauſe in time many deceits were 
invented, by ſettling the poſſeſſion in one man, and the 
ve in another, inſomuch that the poſſeſſion and the uſe 
were divided, which opened a gap for frauds : To avoid 
theſe inconveniencies, the ſtature of 27 H. 8. c. 10. gives 
the poſſeſſion to him who has the u/e, and as before the 


ſtatute the poſſeſſion ruled the uſe, ſo now the yſe governs 


the poſſeſſion; for this reaſon in conveyances, it is ſet 
down in the habendum to whoſe uſe. He favs are convey- 
ed, and whatever eſtate a man hath in the uſe, the ſame 
he hatlin the poſſeſſion at this day. 1 Rep. 121. 2 Leon. 


25. 
The Stat. 2) H. 8. 


by reaſon of any bargain and ſale, feoffment, fine, reco- 
very, contract, agreement, or will, c. he to whoſe . 
the lands are ſettled in fee - ſimple, fee - tail, for life, or 
otherwiſe, ſhall be eſteemed. in poſſeſſion of the land to 
all intents and purpoſes : And where one is ſeiſed of 
lands to the uſe or intent that another ſhall have an yearly 
rent out of the ſame, ceftui que uſe ſhall be deemed in poſ- 
ſeſſion and ſeiſin of the ſaid rent, and of like eſtates as in 
the uſe; Sc. And if there arb any uſes, limited in a new 
manner, they are void. 1 ReW129, 138. 
But there are uſes that are not executed by this ſtatute ; 
as if lands are granted to others in truſt, that the feof- 
fees ſhall take the profits, and deliver them to the feof- 


for and his heirs; alſo leaſes for purge lands in uſe, 


(which leaſes had their being before, and are granted 
over in uſe and truſt) where the leſſee is podle 

his term, and not ſeiſed of any frechold, Sc. and there 
ſtill remains an 2e of goods and chattels perſonal, which 
is properly, a Chancery truſt, wherein the uſe and poſſeſſion 
are divided; though in other caſes the ſtatute executes 
agreements as the Chancery would have done before. 
Wood's Inft. 256, 257. 2 55 
All lands of inheritance, liberties, franchiſes, viſible 
or loca! may be conveyed by way of u/e : But inheritances 
perſonal, which have no relation to lands or local here- 
ditaments, cannot be conveyed by way of uſe. And ſome 
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cap 10. enaQts, That where any 
are or ſhall be ſeiſed of lands, to the ue of any other, 


ſed only of | 


ariſe, it hath | 
of a freehold; that they cannot be raiſed out of a chat- 
tel, nor out of an 1, or a bare right or power, nor out 

1 of an intended purpoſe, c. Moor 50g. 1 Leon 
of eſtate between them, (viz) That he to whom the /e 3 N. | 


into 


121. 


eſtate. adly, 


S K 


queſtions having been made, out of what an «ſe ſhall 


been held, That »/cs ſhall be raiſed only out 


148. 
Salk. 386. | bats 1 
In uſes there ought to be privity of eſtate to ere the 
uſe upon: And there are four things required to the ex- 
ecution of a »/e within the ſtatute, viz. There muſt be a 
perſon ſeiſed; but the King or a corporation, an alien, 
Sc. cannot be ſeiſed to the w/e of another: There is to 
be a ceſtui que uſe in being; for the words of the act are, 
Stand and be ſeiſed to the »/e of any perſon or perſons : 
There muſt be a uſe in eſſe, in poſſe , remainder, or 
reverſion ; and the eſtate of the  feoffees, &c. out of 
which the es ariſe, is to be veſted or transferred to ceftur 


| que uſe; and if any of theſe fail, the 2/ will not be exe - : 


cuted. 1 Rep. 126. 1 Iift. 19. 2 Oo. 50, 401. 
Uſes are in eſſe, either in poſſeſſion, - remainder, or re- 
verſion; or in contingency, which by poſſibility may fall 
en or in reverſion, &c, Contingent uſes in poſſe, 
may be created _ they are not executed by the ſta- 
tute, but remain at Common law: But when they come 
in eſſe, then the ſtatute executes them; and before that, 
they may be deſtroyed, diſcontinued, or ſuſpended... 1 


135. 
A uſe is alſo expreſs, or implied; expreſs, as when a 
feoffment is made of land to A, B. of his heirs, to the 
uſe of C. D. and the heirs of his body, &c. Implied, 
where the /e is not declared between the parties, but is 
left to the conſtruction of the law: And Wa man ſeiſed 
of lands makes a feoffment in fee without any conſidera- 
tion, and it is not declared to whoſe ue, by implication 
of law it ſhall be to the »/e of the feoffor, &c. 

It hath been adjudged, that if by feoffent, or leaſe 
and releaſe, a man conveys any particular eſtate mediate 
or immediate to another perſon, there the reſidue of the 
eſtate ſhall by implication remain to the uſe of the party 
ut avg : But where no eſtate is 27 to another, the 
whole conveyance is to no purpoſe, if the party be con- 
ſtrued to have the N in him; indeed + a fine 
or recovery perſons may have their particular eſtates in 
other reſpects, as barring upon nonclaims, Sc. 1 > | 

2 Roll, Abr. 781, 182. 2 Salk. 678. 3 Sa 


iſt, By 
jon of the 
Without tranſmutation of the eſtate, by 


keeping the land in a man's own hands, and making the 
eſſion be to the uſe of another: Thoſe uſes that ariſe 
by tranſmutation of eſtate, are by feoffment, fine, reco- 
very, &c. And thoſe which ariſe without tranſmutation, 
being by bargain and ſale inrolled, and covenant to 
ſtand ſeized to uſes.” 1 Plowd. 301. 1 Ii. 271. 
Conveyances to uſes are of three forts; a covenant to 
ſtand ſeiſed ; a feoffment, fine, or recovery to uſes ; and 
a bargain and fale ; by which laſt a contingent uſe cannot 
be ſupported, though by the two firſt .it may; and there 


387. | | 
An uſe may be raiſed two manner of way: 
tranſmutation, or departing with the po 


is a difference between a feoffment to uſes, and a cove- 


nant to ſtand ſeiſed, becauſe the feoffer departs with his 
whole eſtate, but the covenantor departs with no more 


than what is actually veſted in the ceftui que uſe. 2 Sid. 


64, 129. In bargains and ſales, and covenants to ſtand 


 ſeiſed, ſome conſideration is neceſſary to make thoſe deeds 


operate to uſes ; the conſideration of money in a bargain 


and fale, and natural affection, blood, affinity, marria 
Sc. in the covenant to ſtand ſeiſed: And * . 
good to a man's wife or family without any conſidera- 


ey may be 


tion; but not to others. Plowd. 301. Dyer 169. 3 
Lev. 306. The conſideration, or a reſervation of 12 d. a 


penny, or a pepper-corn, are ſufficient conſiderations to 
raiſe an uſe. 


2 Mod. 251. 3 Salk. 387. | 
If a man covenants in conſideration of marriage, or of 


3 


a ſum of money paid to him, that the covenantee ſhall 


have ſuch lands; the ſameſhall change the uſe immediate- 
ly, for theſe are good conſiderations either to change or 


raiſe uſes. Dyer 6. But if a perſon covenants to make 
an eſtate to certain perſons to certain-uſes, in conſidera- 
tion of marriage; no uſe ariſes 


cas ctr 


by ſuch bare covenant, 
accordingly : S0 where upon 


US E 

marriage there is a covenant to levy a fine, except the 
fine be levied ; bur if a fine be levied, it ſhall be to the 
nes. Dali. 112. 3 Lev. 306. Cre. Ex. 401. 
An whe ariſes when declared by eſtate executed, which 

needs no confideration : A fine itfelf, without any conſi- 

- deration, doth raife uſes, where a marriage is intended; 
but in other conveyances, the conſideration of marriage 
will not raiſe an uſe, if the marriage take not effect; be- 
cauſe the conſideration muſt be executed before the u/e- 
ſhall arife. 1 Leon. 138. 

A conſideration of money given by one, may extend to 
all the eftates ; but if it be of blood, Sc. it is ſingular, 
and will raiſe the yſe of that only to which it goeth : 
Though if I covenant with B. in confideration of the 
marriage of my fon with his daughter, to be ſeiſed to the 
uſe of a ſtranger for life, and after to my ſon and his wife 
in tail; here the / ſhall ariſe to the ſtranger, to bear 

up the remainder, which is not good without a particu- 
lar eſtate. Plowd. 30). Dyer 194. 11 Rep. 24. Yet 
if ſuch covenant be to ſtand eie to the w/e of myſelf 
for life, and after to C. a ſtranger for the term of twenty 

rs, and after that to my fon in tail; in this cafe the 
uſe limited to C. is void, and my ſon after my death 
ſhall have the land. 1 Rep. 155. 

A. covenanted for natural affe dds, to be ſeiſed to the 

e of himſelf for life, and after his death that the land 

uld deſcend or remain to his couſin B. in fee; reſolved 
by all the judges, that no uſe is raiſed to B. by reaſon of 
the disjunctive, deſcend or remain. Jenk. Cent. 267. 
An uſe cannot be raiſed by any covenant, proviſo, or bar- 
ul and fale, upon a general confideration, without 
| = averment : And although he that hath the fee- 

imple of land, may make what uſes he will of it in fee, 
for life or years; yet tenant in tail may not. 4. Shep. 
Abr. 180. 2 Cro. 400, 401. On a covenant to ſtand 
ſeiſed in conſideration of natural love and affection, one 
named in the deed may aver himſelf to be a relation. 2 
Strange 934. Uſes may be made to a man and the wife 
he ſhall marry, or to his firſt, ſecond, or third wife, c. 
And if parties to a deed declare, that one of them ſhall 
make a feoffment, or levy a fine to the uſe and intent 
that one ſhall hold the land for life, and after his death 
another in tail, and after that a third in fee-ſimple, &c. 
the eſtate ſettleth according to the u/es declared by the 
deed. 1 Rep. 13, 121. | 

A deviſe 2 be to an uſe, and be fo executed: A 
man makes a feoffment to the u/e of his will, he hath 
the uſe in the mean time; and when the feoffor by 
will limits the eftate purſuant. to his power, the eſtate 
takes effect by the feoffment, and the oe is directed by 
the will. Latw. 823. 6 Rep. 11, 18. If uſes are ſet- 
tled upon condition, the condition muſt firſt be perform- 
ed; and a future 2e may well ariſe upon the non- per- 
formance of a condition. 2 Lill. Abr. 668. 4 

There may be a future ſpring ing uſe, without a pre- 
cedent eſtate made to ſupport if, as a man covenants to 
ftand feifed after his death to the u of his kinſman and 
his heirs, the eftate in the mean time is in him; for it 
cannat pals out of him during his life, and therefore in 
caſe of covenant he bath ſuch ellate 1 Rep. 154. 2 Leu. j. 

An uſe is conſtrued, as favourably as may be, to com- 
ply with the intent of the party: Intention is the foun- 
dation of uſes, but it ought to be out of the words of 
the deed, to be agreeable to law, and collected and taken 
from the intire deed. 1 Iod. 98. Lutw. 100, 790. 
If che meaning of the party doth appear, that he in- 
tended to pals his eſtate by way of rang an uſe; there 
the words give, grant, &c. ſhall enure as a covendnt to 
ſtand ſeiſed: Bar where it doth not appear, that he in- 
tended to paſs it by way of %, but by conveyance at 
Common law, no »/e is raiſed. March 50. Lands being 
once ſold and ſettled to uſes,, the party that makes the 
uſt may not create any farther u/es Where the eſtate 


out of which” an uſe atiſeth is gone, the-uſe is gone li 6 


wife ;, and uſes may be made void by releaſe, or power 
of revocation. Dyer 186. 1 N. 2.37. Deeds of, gift of 
bed Sc. made in truſt to tlie e of the grantor, . ſhall 

void. 3 Hen. J. c. 4. And no 4 will prevent dow- 
er of a woman after her hu band s death, Sc. See 
Covenant to ftanu feiſed. Giltert's Law of Uſes, Lord Ba- 


ng 


| and Black. Com. 2 V. 


US U 
| . | 
SUPERSTITIOUS USES. By ſtatute, a deviſe of 
lands or goods to ſuperſtitious uſes, is where it is to find 
or maintain a chaplain or prieft to pray for the ſouls of 
the dead, or lamp in a chapel, a ſtipendiary prieſt, &c. 
Theſe, and ſuch like, are declared to be ſuperſtitious uſes ; 
and the lands and goods fo deviſed are forfeited to the 
King. 1 Eqw. 6. r. 14. But a man deviſed lands to 
truſtees and"their heirs, to find a prieſt, to pray for his 
ſou], ſo long as the laws of the land would permit; and 
if the laws would not permit it, then to apply the pro- 
fits to the poor, with power to convert the profits to 
either of the ſaid es; adjudged this was not a deviſe to 
any ſuperſtitious uſes, 3 Nelſ. Abr. 259. And where 
certain profits ariling out of lands are given to ſuper/ti- 
tious uſes, the King fall haye only ſo much of the yearly 
profits, which were to be applied to the ſuperſtitious uſes; 
though when the land itſelf is given by the teſtator 
declaring that the profits, without ſaying how much, ſhall 
be employed for ſuch uſes, in this caſe the King ſhall 
have the land itſelf. Moor 129. If a ſum certain is given 


fiitious uſe, all is forfeited to the King; yet if land, Sc. is 
given to find an obit, or anniverſary, and for another good 
e; and there is no certainty how much ſhall be employed 
to the geen; uſe, the gift to the good »/e ſhall pre- 
ſerve the whole from forfeiture: 4 Rep. 104. 2 Roll. 205. 
It has been held, where a ſuperſtilious uſe was void, fo that 
the King could not have it; that it was not fo far void, as 
to reſult to the heir at law; and therefore the King may 
apply it to charity. 1 Salk. 163. See the Stat. 23 H. 8. 
under Mortmain , and the 1 Geo. 1. Title Forfeiture. 

USER DE ACTION, Is the purſuing or bringing an 
action, in the proper county, Sc. Broke 64. {4 
f USHER, (Er. Huiſſier, a door-keeper) Is an officer in 
the King's houſe, as of the privy chamber, c. And there 
are uſbers of the courts of Chancery and Exchequer. 

USUCAPTION, (Uſucap#io) Signifies the enjoying by 
continuance of time; a long poſſeſſion, or preſcription. 
Terms de Ley. 0 | a 

USUFRUCT UART, (Uſufruftuarius) One that hath 
the uſe and reaps the profit of a thing. 


whereby any man is obliged to pay more intereſt for 
money than the law allows. See @/ury. | 

USURPATION, (U/urpatio) Is the uſing that which is 
another's, an_interruption. or diſturbing a man in his 
right and poſſeſſion, &c. And uſurpations in the Civil and 
Canon law are called intruſions ; and ſuch intruders hav- 
ing 1 any right ſhall ſubmit, or be excommunicated 
and deprived, Sc. by Boniface's Conflit. Gibſ. Codex 817. 
The »furpation of a church benefice is, when one that hath 
no right, preſenteth to the church, and his clerk is ad- 
mitted and inſtituted into it, and hath quiet poſſeſſion fix 
months after inſtitution before a quare impedit brought: 
It muſt commence upon a preſentation, not a collation; 
becauſe by a collation the church is not full, but the right 
patron may bring his writ at any time to remove the uſur- 
per. 1 hf 227. 6 Rep 30.. And by iſurpation, the fee 
of an advowſon may b | 
upon Which the u/urpation is made: And the true 1 
cannot remove the incumbent to regain the poſſeſſion, 


to for recovery of the inheritance. 6 Rep. 49. | 
It has been formerly held, that upon an u/urpation, 
the uſurper gains a fee-ſimple in the advowſon; in like 
manner as he who enters into land during a vacation, 
and claims the ſame as his inheritance by wrong: But 
as the dying ſeiſed of lands in that caſe, will not take 
away the entry of the I 2 — 8 N 
1 on, on a Vacancy, take away his right of preſen- 
2 I the church Pecs Weid. 2 Co. Iſt. 360. 


17 Edu. 3. c. 855 At 1 pro the patron in fee 
was put out o poſſeſſion by ah. a/urpation, and to reco- 
ver the ad vowſon itfelf by a writ of right; but he hath 
no remedy fos, the pete eden bac vice, nor if agot 

avoidance happen, unleſs he Brivg his writ of IAght of 
advowſon, and re- continue the advowſott: If the patron 


11 F his 


con's Lam Trabis. E New Abr. and 22 Vin. Abr. Tit. Uſes, 
32 


to a prieſt, and other goods which depend upon the ſuper- 


USURIOUS CONTRACT, Is any bargain or contract, 


e gained, as well as the avoidance 


without a writ of tight of advowſon, which he is driven 


Had the advowſon in fail, or for life, this" turn and ale 


x 


— 


9 


his whole ad vow ſon was gone. 3 Salk. 388. An uſunpa- 


tion upon a leſſee for years, gains the fee-{imple, and 


puts the true patron out of pòſſeſſion; and though by the 


Stat. I/eftm. 2. he in reverſion after the determination of 
the leaſe for years, may have a quare impedit when the 
church is void, or may preſent; and if his clerk is inſti- 
tuted and inducted, then he is remitted to his former 
title; yet till that is done, the »y/urper hath the fee, and 
the writ of right of advowſon lies agginſt him. Hutt. 66. 


| 


3 Salk. 389. Upon the Srat. 1 Eliz, if an Surpation be + 


on a biſhop, it ſhall bind him; but his ſucceſſor may 
preſent to the next avoidance, or bring a quare impedit, 
although he is out of poſſeſſion : All y/urpations ſhall bind 


the biſhop who ſuffers them, not their ſucceſſors. 1 Le- 


en. 80. 2 Cro. 673. | 
No ene can uſurp upon the King; but an u/urpation 


may diſpoſſeſs him of his preſentation ;; ſo as he ſhall be 


obliged to bring a gquare mpedit ; though it will not fo 
diveſt his eſtate in an advowſon, as to bind his inheritance, 
and puts him to a writ of right. 3 Saſk. 389. One co- 
parcener or joint-tenant, c. cannot v/urp upon the other: 
But where there are two patrons of churches united, if 
one preſents in the other's turn, it is an uſurpation; for 
they are not as coparceners, who are privy in blood, 
Dyer 259. 17 Edw. 3. If one preſents to a church in 
time of war, the preſentment ſhall not put the rightful 
patron out of poſſeſſion : And a preſentation which is 


void in law, as in caſe of ſimony, or to a church that is 


full, Sc. makes no u/urpation. 2 Rep. 93. Wood's Inſt. 
160. Alſo by a late ſtatute, no u/urpation on any avoid- 
ance, ſhall diſplace the eſtate or intereſt of any perſon 


intitled to an advowſon ; or hinder him to preſent upon 


the next avoidance, or to maintain a quare impedit to 
recover poſſeſſion, Sc. J Ann. c. 18. This ſtatute hath 
quite altered the law concerning u/urpations of churches, 
Mallor. Q. Imped. 146. See Black. Com. 3 V. 242. 

. USURPATION OF FRANCHISES AND LIBER- 


IIES, Is when: a ſubject unjuſtly uſes any royal fran- 


chiſes, Ic. And it is ſaid to be an v/urpation upon the 
King, who ſhall have the writ of quo warrants againſt the 
uſurpers. 
 USURY, (U/ura) Is money given for the u/e of money; 
and is particularly defined to be the gain of any thing by 
contract above the principal, or that which was lent, ex- 
acted in conſideration of han thereof, whether it be of mo- 


ney, or any other thing. 3 Inſt. 151. Some make v/ury 


to be the profit exacted for a loan made to a perſon in 


want and diſtreſs; but properly it conſiſts in extorting an 


unreaſonable rate for money, beyond what is allowed by 
atute. The letting money out at intereſ, or upon jury, 
was againſt the Common law; and in former times, if 
any one after his death had been found to be a gur, all 
his goods and chattels were forfeited to the King, Se. 
And according to ſeveral ancient ſtatutes, all y/ury is un- 


law ful; but at this time neither the Common or Statute 


law, abſolutely prohibit wſury. 3 In}. 151, 152. 
Though exceſſive ur is liable to forfeiture of treble 

value of the money taken by ſtatute ; and if judgment 

cannot be given on the ſtatute, if it be found that a per- 


| ſon took money for forbearance by corrupt agreement, 


judgment may be given againſt him at Common law, 
which is fine and impriſonment. 3 Salk. 391. 
Reaſonable intereſt may be taken for the uſe of mo- 
ney at this day : The Stat. 2 Hen. 8. cap. g. allowed 
101. per cent, for money lent on mortgages, Fc. The 
13 El. c. 8. ordained 81. per cent. 
I. c. 17. the like intereſt. The 12 Car. 2. c. 13. 
lowered the intereſt to 61, per cent. 
cap. 46. to 51. per centum per annum. But it is ſaid, that 


the Stat. 13 Elia. and 21 Fac. 1. allowed not w/ury, but 


puniſh the excels of it; and the 12 Ann. is called the 
Statute againſt Exceſſive Uſury. | BI. Tv, 


By the Stat. 12 Ann. c. 16. no perſon ſhall» take di- 
realy or indirectly, for loan of any money, or any thing, 


above the value of 5]. forthe forbearance of 1001. for a 
year, and ſo proportionably for a greater or leſs ſum 
ang all bonds, contracts, and aſſurances made for pay- 
ent of any principal ſum to be lent on fury, above the 
rate of 51. per cent. ſhall be void: And whoever ſhall 


Uke, accept of Feecive by way of corrupt bargain, loan, 


See Quo Warrants, and Black. Com. 3 V. 262. 


And the 21 Jac. 
And the 12 Ann. 


| 


— 


. 


"— 


VS V 
Sc. a greater intereſt, ſhall forfeit treble the value of 
the money lent; and ſeriveners, ſolicitors, and drivers of 
bargains, are not to take above 5s. for procuring the 
loan of 100 J. for a year, on pain of forfeiting 20 L. c. 
It hath been adjudged on this ſtatute, that a contract 


for 6 J. per cent. made before the ſtatute, is not within 


the meaning of it; and therefore that it was ſtill lawful 
to receive ſuch intereſt, in reſpect of any. ſuch contract: 
And if a man, when intereſt was at 6/7. per cent. lent 
money at that rate, and after the ſtatute comes and ſinks 
the intereſt to 5 J. per cent. if he continues the old in- 
tereſt on that bond, the bond ſhall not be void as /- 
rious ; but it is faid the party ſhall be liable to forfeit 
treble value. 1 Hawk. 246. 1 Med. 6 
of higher intereſt than is allowed by the ſtatute, by virtue 
of an agreement ſubſequent to the firſt contract, doth 
not avoid an aſſurance fairly made; and a bond made 
to ſecure a juſt debt, payable with lawful intereſt, ſhall 
not be avoided by a corrupt u/urious agreement between 
others, to which the obligee was no ways privy.; Nor 
ſhall miſtakes in drawing writings make void a fair 
agreement. Did. | Wo 

If the original contract be not »/urious, nothing done 
afterwards can make it ſo; And a counter-bond to fave 
one harmleſs againſt a bond made upon a corrupt agree- 
ment, will not be void by the ſtatutes. But if the ori- 
ginal agreement be corrupt between all the parties, an 
ſo within the ſtatute, no colour will exempt it from the 
danger of the ſtatutes againſt u/ury. 1 Brownl. 73. 2 And. 
428. 4 Shep. Abr. 170. A fine levied, or judgment ſuffered 
as a ſecurity for money, in purſuance of an ꝝſurious con- 
tract, may be ayoided by an averment of the corrupt 
agreement ; as well as any common ſpecialty, or pa- 
rol contract : And it is not material, whether the pay- 
ment of the principal and the w/urious intereſt, be ſe- 
cured by the ſame, or by different conveyances; for all 
writings whatſoever for the ſtrengthening ſuch a con- 
tract are void; alſo a contract, reſerving to the lender a 
greater advantage than allowed, is »/urious, if the whole 
is reſerved by way of intereſt, or in part only under 
that name, and in part by way of rent for a houſe, let 
at a rate plainly exceeding the known value ; ſo where 
part is taken before the end of the time, that the bor- 
rower hath not the profit of the whole principal mo- 
ney, Sc. 1 Hawk. P. C. 248. 3 Nel. Abr. 50g. 5 

By Holt chief juſtice, if A. owes H. 100. who de- 
mands his money, and A. acquaints him, that he hath 
not the money ready, but is deſirous to pay it, if B. 
can procure it to be lent by any other perſon; and there- 
upon B. having preſent occaſion for his money, contracts 
with C. that if he will lend A. 1001, he will give him 
10 l. on which C. lends the money, and the debt is paid 
to B. this is a good and lawful contract, and not u/u- 
rious between B. and C. Carthew's Rep. 252. It is not 
uſury, if there be not a corrupt agreement, for more 
than the ſtatute intereſt ; and the defendant ſhall not be 
puniſhed, * unleſs he receive ſome part of the money in 
affirmance of the #/urious agreement. 3 Salk. 390. 

There can be no w/ury, without a loan; and = court 
bath diſtinguiſhed between a bargain and a loan. 1 Lutw. 
273. Sid. 27. If a man lend another 100 J. for two 
years, to pay for the loan 30 J. and if he pays the prin- 
cipal at the year's end, he ſhall pay nothing for intereſt; 
this is not iſury, becauſe the party may pay it at the year's 
end, and ſo diſcharge himſelf. Cro, Zac. gog. 5 Rep. 69. 


| And it is the ſame where a perſon by ſpecial agreement, 
is to pay double the ſum borrowed, Sc. by way of pe- 
nalty, for non-payment of the principal debt; the penal- 
ty being in lieu of damages, and the borrower 5 4 


t re- 
pay the principal at the time agreed, and avoid the pe- 


galty. 2 Int. 99. 2 Roll. Abr. 801. 


A man ſurrenders a copyhold eſta te to another upon 


4 


- cohdition that if he pays 807. at a certain day, then the 


4 
: 


* 
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ſurrender to be void; and after it is agreed between them 


that the money ſhall not be paid, but that the ſurren- 
deror ſhall forfeit, Sc. In conſideration whereof, the 
ſurtendetee ptomiſes to pay to the ſurrenderor ona certain 
day 60 J. or 6 L. per annum from the ſaid day pro uſu & 
intereſſe of the faid 601. till that Turn. is paid: This 6“ 
ſhall be taken to be intereffe dannorum, and nor fuer 
| WY e Wr. r ny an 


The receipt 


r 


„ e tb cad 


U S. U 


and but limited as a penalty for non-payment of the 60, 
as a nomine pane, Sc. 2 Roll. Rep. 469. 1 Danv. Abr. 44. 
On a loan of 100. or other ſum of money for a year, the 
lender may agree to take his intereſt half-yearly, or 
quarterly; or to receive the profits of a manor or lands, 
Sc. and be no uſury, though ſuch profits are rendered 
every day. Co. Jac. 26, | 8 
If a grant of rent, or leaſe for 20l. a year of land which 
is worth 100. per annum be made for one hundred 
pounds, it is not ſurious; if there be not an agreement, 
that this grant or leaſe ſhall be void, upon payment of 
the principal and arrears, Sc. Tenk. Cent. 249. But if 
two men ſpeak together, and one deſires the other to lend 
him an hundred pounds, and for the loan of it, he will 
give more than legal intereſt ; and to evade the ſtatute, 
he grants to him 3ol. per Annum out of his land for ten 
years, or makes a leaſe for one hundred years to him, and 
the leſſee regrants it upon condition that he ſhall pay gol. 
yearly for the ten years: In this caſe it is ur, though 
the lender never have his own hundred pounds again. 1 
Cro. 27. See 1 Leon. 119. | 
A man granted a large rent for years, for a ſmall ſum 
of money: The ſtatute of y/ury was pleaded ; and it was 
adjudged, that if it had been laid to be upon a loan of 
money it had been w/urious; though it is otherwiſe if it 
e a contract for an annuity. 4 Shep. Abr. 170. If one 
hath a rent-charge of zol. a year, and another aſketh 
what he ſhall give for it, and they agree for 100l. this 
is a plain contract for the rent-charge, and no u/ury, 3 
Nelſ. 510. The grant of an annuity for lives, not only 
exceeding the rate allowed for intereſt, but alſo the pro- 
portion for contracts of this kind, in conſideration of a 
certain ſum of money, is not within the ſtatutes againſt 
4ſury ; and ſo of a grant of an annuity, on condition, Cc. 
Cro. Fac. 253. 2 Lev. . See 1 Sid. 182. Where in- 
tereſt exceeds gl. per cent. per annum on a bond, if poſſi- 
bly the principal and intereſt are in hazard, upon 4 con- 
tingency, or. caſualty ; or if there is a hazard that one 
may have leſs than his principal, as when a bond is to 
pay money upon the return of a ſhip from ſea, &, theſe 
are not wſury. 2 Cro. 208, 508. 1 Cre. 27. Show. 8. 
Though where B. lends to D. three hundred pounds on 
bond, upon an adventure during the life of E. for ſuch a 
time; if therefore D. pays to B. twenty pounds in three 
months, and at the end of {ix months, the principal ſum, 
with a further premium, at the rate of 6d. per pound a 


month; or if before the times mentioned E. dies, then the 


bond to be vad: This differing from the hazard in a 
bottomry bond, was adjudged an u/urious contract, Carthew 
67, 68. Cmberb. 125. ; 122 
One hundred pounds is lent to have 1200. at the year's 
end, upon a caſualty ; if the caſualty goes to the inte- 
reſt only, and not the principal, it is t: The diffe- 
rence in the books is, that where the principal and inte- 
reſt are both in danger of being loſt, there the contract 
for extraordinary intereſt is not uſurious; but when the 
rincipal is well ſecured, it is otherwiſe, 3 Salk. 391. 
Di ſcounting notes beyond legal intereſt held y/urious. 2 
Strange 1243. A perſon ſecures. the intereſt and princi- 
pal, + it be at the will of the party who is to pay, it is no 
uſury. 2 Oo. 509. And a lender accepting a voluntary 
gratuity from the borrower, on payment of the principal 


and intereſt ; or receiving the intereſt before due, Sc. 


without any corrupt agreement, .ſhall not be within, the 
NatutesCgainſt »/ury. 2. Cro. 677. 3 Co. 501. Allo if one 
tes an iſſurious bond, and tenders the whole money; yet 
j 


the party will take only legal intereſt, he ſhall not for- 


feit the treble value by Statute.” 4 Leon. 43. Judgment 


on an indictment for »/ury was arreſted, becauſe it only | 
laid a corrupt agreement, without any loan, or taking | 


exceſſive intereſt in purſuance. of it. 2 Strange 816. 


On an information upon the ſtatute of w/ury,/ he who 


borrows the money, may be a witnels, after he hath paid 
the money. Raym. 191. ] ; 
the repayment of the money, becauſe. till that is proved 
he is no witneſs at all. 1 Strange 633. In action for u/ury, 
a corrupt agreement muſt be ſet forth: It is not ſufficient 


to plead the ſtatute, and ſay that for the lending of 20%. | 


the defendant took more than 5. per cent. without ſet- 


ting forth a corrupt agreement or contratt. Lutw. 466, 


ut cannot be a witneſs to prove 


2 Lill 672. 3 Nelſ. 514. In caſe of gu, &c. an ob- 
ligor is admitted to aver againſt the condition of a bond, 
or againſt the bond itſelf, for neceflity's fake. Paſch. 6. 
W.& M. B. K 

As to pleading the ſtatute of aſury, vide Om. Dię. 5 
Tit. Neader. Allo ſee farther on this ſubject, 5 New Abr. 
and 22 Vin. Abr. Tit. Uſury. See as to wſury Black. Com. 
2 V. 455. 4 1 11, 156+ : 

UTAS, O#ava, Is the eighth day following any term 
or feaſt, as the utas of St. Michael, &c. And any day 
between the feaſt and the Oclave is faid to be within the 
utas The uſe of this is in the return of writs; as ap- 
pears by the Stat. 51. H. 3. 5 5 

UTENSIL, Is any thing neceſſary for % and occu- 
pation ; houſhold ſtuff. Cell. ; 

UTERINUS BRATER, A brother by the mother's 
fide. Frater fratri nterino non ſuccedit in bereditate pater- 
na. Forteſc. de Laud. LL. Angl. 5. * 

UTFANGTHEF, (Fur extra captus, ſcilicet, extra 
dominium, vel j uriſdictionem,) Is an ancient privilege or 
royalty granted to a lord of a manor by the King, which 
gives him power to puniſh a thief dwelling out of his li- 
berty, and committing theft without the tame, if he be 
taken within his fee. Braclon, lib. 2. traft. 2. cap. 3g. 
ſays thus, Utfangthef dicitur extraneus latro, ventens ali- 
unde de terra aliena, & qui captus fuit in terra ipfius qui 
tales habet libertates. See Outfangthef. 

UTLAGATO CAPIENDO QUANDO UTLAGA- 
TUR IN UNO COMITATU. ET POSTEA FUGIT 
IN ALIUM, Is a writ, the nature whereof is ſufficiently 
expreſſed by the name. See Reg. Orig. fol. 133. 
_ UTLEGH, (Utblagus,) An outlaw, ſignifies Bannitum 
extra legum. Fleta, lib. 1. cap. 47. See Outlaw. . 

UTLAWRY, (Utlagaria, vel Utlagatio) See Outlatry. 

UTLEPE (Sa.) Signifies an eſcape of a felon out of 
priſon. Fleta, lib. 1. c. 47. | | | 

UTRUM, A Writ now of little uſe. Terms de Ley. 
See Aſiſe de utrum. - | £ 

UTTER BARRISTERS, (Juris conſulti) a barri- 
ſters at law, newly called, who plead without the bar, 
Sc. Vide Barriſter. FEE 
UTTERING FALSE MONEY. By1 & 2 P. 
M. c. 11. If any perſon. bring into the realm falſe or 
counterfeit foreign money, being current here, knowing 
the ſame to be falſe, and ſhall utter the ſame in payment, 
they ſhall be deemed offenders in high-treaſon, See Black.” 
Com. 4. J. 99. By 15 & 16 Geo. 2. c. 28. If any perſon 
ſhall tender in payment any counterfeit coin, knowing it 
ſo to be, he ſhall for the firſt offence be impriſoned fix! 
months and find ſureties for his good behaviour ſ months 
more; for the ſecond offence ſhall be impriſoned and find 
ſureties for two years; and for the third offence ſhall be 
guilty of felony without benefit of clergy. See the Stat. 
and Black. Com. 4 V. 99. N a 

VULGARIS PURGATIO. The moſt ancient ſpecies 
of trial, was that by ordeal, which was peculiarly diſtin- 
guiſhed by the appellation of Judicium Dei; and ſome- 
times vulgaris purgatio to diſtinguiſh it from the canoni- 
cal purgation, which was by the oath of the party. See 
Black. Com. 4 V. 336. | 8 2 5 ; 

' VULTIVA, A wound in the face Pzltrvam 50 fol.” 
componat. Leg. Sax. 88 8 

VULTUS DE LUCA, The image of our crucified 

Saviour kept at Lucca in the church of the Holy Croſs: 
And Will. 1. called the Conqueror, often ſwore per ſanc- 

tum vultum de Luca. Eadmer. lib. 1. Malmfb: lib. 4. 

|  UXORIUM, A mulct or fine paid for not marrying, 

| Litt. Dif, 7 of WY ba. | 


W. 


7 ADE, (ade) To wade:or ford over à river.” 
| ii nel 40 ff HP | 
' > WAFTORS, (#aftores) Are conductors of veſſels at 


ſea; King Edw. 4. conſtituted certain officers with naval” 
power, whom he ſtiled cuſodes, condufores, and waftores, 
7 our fiſhing veſſels on the coaſts of «Norfolk and 


_ 


— 
- * 


to 
Su . Pat. 22 Edw. 4. 1 


WAGE, 
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| WAGE, (Vadiare, from Fr. Gage) Signifies the giving 
of ſecurity for performance of any thing; as to wage or 
gage deliverance, to wage low, &c. G. Lit. 294. 
WAGER OF BATTEL. A ſpecies of trial of great 
antiquity, but much diſuſed ; though ſtill in force if the 


parties chuſe to abide by it. This mode of trial was 


uſed in the court-martial, or court of chivalry and ho- 
ur: In appeals of felony ; and on iſſues joined in writs 
of right. See Black. Com. 3 V. 337, 339. iii. 4 V. 340, 
411, 414. 40 ' . | | 
WAGER. OF LAW, (Padiare Legem) Is where an ac- 
tion of deht is brought againſt a man upon a ſimple con- 
tract between the parties, without deed or record; and 
the defendant ſwears in court in the preſence of his pur- 
tors, that he oweth the plaintiff nothing in manner and 
orm as he hath declared: And the gealon of waging of 
law is, becauſe the defendant may pay the plaintiff his 
debt in pgivate, or before witneſſes who may be all dead, 
gnd therefore the law allows him to'wage his law in his 
diſcharge ; and his oath ſhall rather be accepted to diſ- 
charge himſelf, than the law will ſuffer him to be charged 
upon the bare allegation of the plaintiff. 2 Bit. 45. Wa- 
ger of laty is uſed in actions of debt without ſpecialty ; and 
alſo in action of detinue, for goods or chattels lent or left 
with the defendant, who may ſwear on a book, and cer- 
tain perſons with him, that he detaineth not the goods in 
manner as the plaintiff has declared, and his compurga- 
tors are to be ſix, eight, or twelve of his neighbours, as 
the court ſhall him. Terms de Ley. 

The manner of waging law is thus: He that is to do 
it, muſt bring ſix eompurgators with him into court, and 
Kand at the end of the bar towards the right-hand of 
the chief juſtice; and the fecondary aſks him whether 
he will wage bis law # If he anſwer that he will, the 
Judge admoniſheth him to be well adviſed, and tells him 
the danger of taking a falſe oath; and if he ſtill perſiſts, 


the ſecondary ſays, and he that wages bis law repeats 
after him: Hear this, ye juſtices, That I A. B. do not owe 
10 C. D. abe ſum of, &c. nor any thereof, in manner 


and form as the ſaid C. D. hath declared againſt me : Sy help 
me God. "Though before he takes the oath, the plain- 
tiff is called by the crier thrice; and if he do not ap- 
Pear he becomes nonſui ted, and then the defendant 
quit without taking his oath; and if he appear, and the 
defendant ſwears that he owes the plaintiff nothing, and 
the compurgators do give it upon oath that believe 
he ſwears true, the plaintiff is barred for ever; for when 
3 has w . 
againſt the plaintiff: 1 aintiff do not appear 
to hear the defendant perform his law, fo 2 
ſuit; he is not barred, but may bring a new action. 1 Ivf. 
155. 2 Lill. Abr. 614. . 

In an action of debt on a by-law, the defendant waged 
law; a day being given on the roll for him to coms and 
make his la wu, he was ſet at the right corner of the bar, and 
the ſecondary aſked him if he was ready to wage his law; 
who. anſwering that he was, he laid his hand on the 
book, and then the plaintiff was called: Then the 
Judges. admomiſhed him and his compurgators not to 
ſwear raſhly; and thereupon he made oath, that he did 
not owe the money modo. & forma, as the plaintiff had 
declared; and then his compurgators, wha-were ſtand- 
ing behind: him, were called, and each of them laying 
his right-hand- upon the book, made oath that they be- 
neved what the defendant had ſworn was true. 2 Pens. 
171. 2 Salk. 682. The defendant cannot wage bis law: 
in any action, but perſonal actions, where the cauſe is ſe- 
cret; and waper of law has been denied on hearing the 
caſe, and the defendant been adviſed to plead to iſſue, 
Sc. Alſo this wager of law being, it is ſaid, abuſed by 
the iniquity of the times, the law was forced to find ano- 
ther way to do juſtice, and that was by turning actions 
of debt on:fample contract, Sc. into ation upon the caſe 
by indebitat u ꝗſſumpſit, which hath ouſted the defendant 
of his ley-gager. 2 Lill. 658, 676. See Black. Com. 3 V. 
341. 


V. 407, 41). | c 
WAGERING POLICIES. By Stat; 19. Geo. 2. c. 3. 


All inſurances, infereſt or no intereſt, or without farther 


proof of intereſt, than the policy igfglf, or by way of gam- 
ing or wagering, or without t of ſalvage to the in- 
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ſurer, ſhall be totally null and void, except upon priva- 
teers, or ſhips in the Spaniſb and Portugueſe trade. See the 
Statute * 


WAGERS. By ſtatute, all wagers laid upon a con- 
tingency relating to the late war with France, and all ſe- 
curities, Sc. therefore, were declared to be void; and 
perſons concerned to forfeit double the ſums laid. ) Ann. 


cap. 17. 

WICEs Is what is agreed upon by a maſter to be 
paid to a ſervant, or any other perſon which he hires to 
do buſineſs for him. 2 Lill. Abr. 677. The wages of ſer- 
vants, labourers, Sc. is to be adele by juftices. 5 El. 


cap. 4. 1 Jac. 1. cap. 6. And juſtices of peace may or- 

der payment of wages for huſbandry, &c. but not in other 
caſes. Mod. Caf. 204, 205. The flatute of labourers 
wages extends to covenant ſervants in huſbandry ; though 
an order of juſtices was quaſhed in B. R. becauſe made 
upon the ſervant's oath, without other evidence, 2 Ld. 
Raym. 1305. See Servants. Wages of ſeamen, vide Star. 
4 & 5 Ann. 1 Geo. 1. c. 25. For the better adjuſting and 
more eaſy recovery of the wages of certain ſervants, ſee 
Stat. 20. Geo. 2. c. 19. 27 Geo. 2. c. 6. 

WAGES OF MEMBERS OF PARLIAMENT. The 
rate of theſe wages eſtabliſhed in the reign of Edw. 3. 
was four — a day for a knight of the ſhire, and 
two ſhillings a day for a citizen or burgeſs. \ 

WAGGONS and WAGGONERS, fee Carts, High- 
ways, Turnpikes. | 

WAIES, (From the Sax. Fafian, Fr. Choſe guarve, Lat. 
Bona Wauiata) Are goods which are ſtolen and warved, or 
left by the felon, on his being purſued, for fear of bei 
apprehended; which are forfeited to the King or to 
of the manor. Ach. 81. If a felon in purſuit warves 
the goods, or having them in his cuſtody, and thinking 
that purſuit was made, for his own eaſe and more ſpee 
flight, flies away and leaves the goods behind him; then 
the King's officer or the bailiff of the lord of the manor, 
within whoſe juriſdiction are left, who hath the 
franchiſe of ware, may ſeize the goods to the King's or 
lord uſe, and keep them; except the owner makes freſh 
purſuit after the felon, and ſue an appeal of robbery with- 
in a year and a day, or give evidence againſt him where- 
by he is attainted, Sc. In which caſe, the owner ſhall 
have reſtitution of his goods ſo ſtolen ard warved. 21 
H. 8. cap. 11. 5 Rep. 109. Gocds warved by a felon, 
in his flight from thoſe who purſue him, ſhall be forfeit- 

ed: And tho waff is generally ſpoken of goods ſtolen ; 
yet if a man be purfued with bue and cry as a felon, and 
he flies _ —_— _ goods, _ will be forfeited 
as goods ſtolen ; but they are pr upitroe's goods, 
tas not forfeited till it be found before — . or 
otherwiſe of record, that he fled for the felony. 3 Hawk. 
450. 5 Rep. The law makes a forfeiture of goods 
waived, as a puniſhment to the owner of the goods, for 
not bringing the felon to juſtice : But if the thief had 
not the goods in his poſſeſſion when he fled, there is no 
| forfeiture, If a felon ſteals goods and hides them, and 
| afterwards flies, theſe goods are not forfeited; fo where 
he leaves ſtolen goods any where, with an intent to fetch 
them at another time, they are not warved; and in theſe 


cafes the oner may take his s where he finds them, 
without freſh fart, Sc. Cro, EIN. 694. 5 Rep. 10g. Moor 
783. Naß and firays are faid to be nullius in bonis; and 


therefore they belong to the lord of the franchife where 
found. Britton, cap. 17. We read of placita corone & 
| wajf, in the manor of „ &cc. in com. Salop. See 22 
Vin. Abr. 408—410. n: 

ne (Plauftrum) A cart, waggon, or plough to till 


WAINARLE, i e. That may be plowed, or manured; 
land tillable. Gurt. fine dat. | 
'WAINAGE, (Wainaginm) According to Sir Edw. 
Coke, ſignifies the contenement of a- villain; or the fur- 
niture of his cart or wan, 2 F. 28. And the villain 
of any other, if he fall into our mercy, ſhalt be amerced 


Eg . Maga. Chart. c. 14. Wainage has 
e r tillage. Mon. Ang. ow! 2. Pa. 612. 
rere 


| forſkke ; but is ſpecially applied to a woman, who for any 


crim 


⁊ & remainder over, there re 
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crime, for which a man may be outlaived, is termed 


FWarve. Reg. Orig. 132. | 
- WAIVER, Signifies the paſſing by of a thing, or a re- 


fuſal to accept it: Sometimes it is applied to an eſtate, or | 


ſomething conveyed to a man, and ſometimes to a plea, 
Sc. And a waiver or diſagreement as to goods and chat- 
tels, in caſe of a gift, will be effectual. Lt. Se. 910. 
If a jointure of lands be made to a woman after marriage, 
ſhe may waive this after her huſband's death. 3 Rep. 
27. And an infant, or if he die, his heirs may by wai- 
ver avoid an eſtate made to him during his minority. 1 
Inft. 23, 348. But where a particular eſtate is given with 
arly he that hath it may not 
watve it, to the damage of him in remainder : Thou 
it is otherwiſe where one hath a reverſion ; for that ſhall 
not be hurt by ſuch Waruer. 4 Sbep. Abr. 192. After 
ſpecial iſſue joined in any action; the parties cannot warue 
it, without motion of court. 1 Keb. 225. Aſſignment of 
Error by attorney on an outlawry, ordered to be waived, 
and the party to aſſign in perſon, after demurrer for this 
cauſe. See 2 Keb. 15. | f 
WAKE, The eve- feaſt of the dedication of churches , 
which in many country places, is obſerved with feaſting 
and rural diverſions, &c. Paroch. Antig. 609, 

WAKEMAN, (Quaſi watchman) the chief magiſtrate 
of the town of Rippon in Yorkſbire, is ſo called. Camd. 

WALES, (Wallia) Is part of England on the weſt ſide 
formerly divided into three provinces, North-H/ ales, South- 
Wales, and Wefi-W ales, and inhabited by the off-ſpri 
of the ancient Britons, chaſed thither by the Saxons, call 
in to aſliſt them againſt the Nis and Scots. Lamb. Stat. 
Wallia, 12 Edw. 1. England and Wales were originally 
but one, pation, and ſo they continued till the time of 
the ” conqueſt : but when the Romans came, thoſe 
Britons who would not ſubmit to their yoke, betock 
themſelves to the mountains of Wales, from whence they 
came again ſoon after the Romans were drove away by 
their difſentions here: After this came the Saxons, and 
gave them another diſturbance, and then the kingdom 
was divided into an heptarchy; and then alſo began the 
Welſb to be diſtinguiſhed from the Engliſh : Let it is 
obſervable, that though Wales had princes of their own, 
the King of England had ſuperiority over them, for to 
him they paid homage. Camd. 67. 2 Mod. 11. 

The Stat. 28 Edw.. 3. c. 2. annexed the marches of 
Wales perpetually to the crown of —— ſo as not to 
be of the principality of Wales. And by the 27 Hen. 8. 
c. 26. ab was incorporated to and united with En- 

land; and all perſons born in Wales ſhall enjoy the like 
Tiberties as thoſe born in England, and lands deſcend there 
according to the Engliyb laws : The laws of England 
are to be executed in Wales; and the King to have a 
Chancery and Exchequer at Brecknock and Denbigh : Offi- 
cers of law and miniſters ſhall keep courts in the En- 
gliſb tongue; and the Welſb laws and cuſtoms to be in- 
quired into by commiſſion, and ſuch of them as ſhall be 
thought fit continued ; but the laws and cuſtoms of 
North Wales are ſaved. By 34 & 35 Hen. 8. cap. 26. 
A diviſion of Wales was made into twelve counties; and 
a preſident and council ſhall remain in Wales and the 
marches thereof, with officers, Sc. Two juſtices are to 
be aſſigned to hold a ſeſſion twice every year, and deter- 
mine pleas of the crown, and aſſiſes, and all other ac- 
tions; and juſtices of peace ſhall be appointed as in En- 
gland, Sc. The 18 Eliz. cap. 8. enacts, That the King may 
appoint two other perſons learned in the laws, to be 
judges in each of the Welſb circuits, which had but one 
Juſtice before; or grant commiſſions of aſſociation, 
Sc. 
An office for inrollments was erected, and the fee: 
and proceedings regulated in paſling fines and — 
ries in Wales, by 2) Elz. cap. 9. Perſons living in 
Wales, may give and diſpoſe of their goods and chat- 
tels by will, in like -manner as may be done within 


* 


any part of the province of Canterbury, or elſewhere. 


& 8W. z. c. 38. Jurors returned to iſſues in 
ales are to have 61 a year of freehold or copyhold, 
above repriſes : And none ſhall be held to bail in 
Wales, unleſs affidavit be made that the cauſe of action is 
201. or upwards. 11 C 12 V. g. cap. 9. In actions 
where the debt, Sc. amounts not to 10 l. in the court of 


W A P 


great ſeſſions in Wales, the plaintiff ſhall ſie out à wiit 
on proceſs, and ſerve the defendant with a copy eight 
days 8 holding of the ſaid court, c. who ſhall ap- 
pear At the return, or before the third court; or the plain- 
tiff may enter an appearance, and proceed. 6 Geo. 2. c. 14. 
Murders and felonies in any part of Wales may be tried 
in the next Exgliſb county. 1 Strange 543. A certiorari 
lies to Wales on indictments for miſdemeanors. 1 Strange 
704. A habeas corpus — be granted of courſe to re- 
move a priſoner from Wales to an Engliſb county. 2 
Strange 945. A prohibition granted to the great ſeſſions 
to ſtay a ſuit on a ſulpmna ſerved out of the juriſdiction. 
1 Strange 630. Of proceſs into Wales, judgments, and 
courts there, Sc. See 3 Nel. Abr. 519, 520, 522. and 
Courts of Wales. Prince of Wales, vide Prince. 
WALESHERIA, The learned Spelnian ſays ſignifies 
Walliz pars But by others it is interpreted parentela 
hominis interfecli; the ſame with valeſberia. 5 
WALISCUS, (i. e. Servts) A ſervant, or any miniſte- 
rial officer. Leg. Ine, c. 34. F | 
WALKERS, Are forefters within a certain ſpace of 
ground, aſſigned to their care in foreſts, Sc. Crompt, 
Juriſd. 148. ‚ | 
WALL, SEA-WALL, A bank of earth. See Water- 
age. 
2 WALSINGHAM, The demeſne lands in Halfngham 
may be let by copy, and ſhall be copyholds. 35 Hen. 8. 


c. 13. | 
+ WALTHAM BLACKS. * In the reign of K. Geo. t. 
there ſprung up a ſet of deſperate villains called Wal- 
tham Blacks, headed by one whom they tiled K. Jobn; 
who blacking their faces, and uſing other diſguiſes, rob- 
bed foreſts, parks, and warrens, deftroyed cattle, levied 
money on their neighbours, by threats and menaces to 
fire their houſes, and committed divers other violences 
and outrages to the great terror of the people; but they 
were ſuppreſſed, and declared felons, by Stat. ꝙ Geo. 1. 
c. 22. | | a 
WANDERING SOLDIERS AND MARINERS. 
Such, or perſons pretending ſo to be, wandering about, 
and not having a teſtimonial from a juſtice of peace, Sc. 
guilty of felony, per Stat. 39 Elix. c. 11. which vide. 
WANG, (Sax.) We uſe for the cheek, or jaw where- 
in the teeth are ſet : Hence ' Chaucer called the cheek- 
teeth or grinders, Hangs or -teeth ; which is record- 
ed in this old way of ſcaling writings : 1 


And in witneſs that this- is ſooth, 
I bite the wax with my wang-tooth. 


- WANGA, An iron inſtrument with teeth. Conſuetud. 
Dom. de Farend. MS. 18. © ö 
WANLASS, or driving the wanlaſs, is to drive deer 
to a faxd, that the lord may have a ſhoot ; which is one 
of our ancient cuſtomary tenures of lands. Blount's Ten. 
140. | - 
"WANT. Whether a man inextreme want of food or 
clothing, may juſtify ſtealing either, to relieve his pre- 
ſent neceſſity; hath occaſioned great ſpeculation among 
the writers of general law. Some of our own lawyers' 
have held that he might. Britton, c. 10. Mirr. c. 4. 
. 16. But it is now antiquated, the law of England 
admitting no ſuch excuſe at preſent.” 1 Hal, P. C 54. 
Black. Com. 4 V. 31. And we may add, very properly, 
as a judge may reſpite, and a merciful King pardon. 
The ancient doctrine, if now in force, would open a 


door to many villanies. 0 

WAPEN TAKE, (From the Sax. Heapen, i. e. Armatura 
Tac, tafius) Is all one with what we call a hundred; 
ſpecially uſed in the north countries beyond the river 
Trent. Bract. lib. 3. Lamb. The words ſeem to be of Daniſb 
original, and to be fo called for this reaſon ; when firſt 
this kingdom, or part thereof, wasdivided into wapentakes, 
he who was the chief of the wapentake or hundred, and 
whom we now call a high conſtable, as ſoon as he entered 
upon his office, appeared in a field on a certain day on 
horſeback with a pike in his hand, and all the chief men 
of the hundred met him there with their lances, and touch- 
ed his pike; which was a fign that they were firmly unit- 
ed to each other, by the touching their weapons. den. 
| Fleta, lib. 2, But Sir Thomas Smith ſays, that antiently 
11 G muſters 
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muſters were made of the armour and weapons of the ſe- 
veral inhabitants of every wapemtake; and from thoſe 
that could not find ſufficient pledges for Rs good 
abearing, their weapons were taken away, and given to 
others ; from whence he derives this word. Rep. 2 
lib. 2. cap. 16. Camd. Brit. 159. 2 I. 99. Stat, 3. Hen. 
5. c. 2. 9 Hen. 6. cap. 10. 15 Hen, 6. cap. . Wapen- 
tak boc eft quictancia de ſetlis & bundredis quod dicitur 
Wapentake. MS. in Bibl. Cotton. 3 

. WAPPING, An ad was made for the partition of 
Wapping marſh. Stat. 35 Hen. 8. c. 9. And perſons 
ſheltering themſelves from debts, and obſtructing the 
execution of writs in Happing, Stepney, &c, to be guilty | 
of felony, by 11 Geo. 1. c. 22. - 

WAR (Bellum) A fighting between two Kings, prin- 
ces or parties, in vindication of their juſt rights; alſo the 
ſtate of war, or all the time it laſts. By our law, when 
the courts of juſtice are open, ſo that the King's judges 
diſtribute juſtice to all, and protect men from wrong and 
violence, it is ſaid to be a time of peace But when by 
- Invaſion, rebellion, Sc. the peaceable courſe of juſtice is 
ſtopt, then it is adjudged to be a time of war And this 
| ſhall be tried by the records and judges, whether juſtice 


at ſuch a time had her equal courſe of praceeding or not. | 


For time of war gives previlege to them that are in war, 
and all others within the kingdom. 1 Inf. 249. In the 
crvil wars of K. Char. 1. jt was computed that there were 
not fewer than 200,000 foot and 50,000 horſe in arms 
on both ſides; which was an extraordinary - hoſt, con- 
ſidering it compoſed of Britons, ſufficient to have ſhaken 
Europe, though it was otherwiſe fatally employed. And 
in ancient times, when the Kings of England were to be 
ſerved with ſoldiers in their wars, a knight or ſquire that 
had revchues, farmers and tenants, would covenant with 
the King by indenture inrolled in the Exchequer, to fur- 
niſh him with ſuch a number of military men ; and thoſe 
men were to ſerve under him, whom they knew and ho- 
noured, and with whom they muſt live at their return. 
1 Int. 71. This was an excellent inſtitution ; but we 
have had many ſtatutes which have altered this method 
of recruiting the army, by introducing the liſting of ſol- 
diers, and retaining them by virtue of money paid and 
advanced, Sc. The ftatute 25 Edu. g. enacted, That 
none ſhould be conſtrained: to find men of arms but by 
tenure of land, or. grant-in parliament. - And what per- 
ſons are obliged to attend upon the King, when he goes 
in perſon himſelf to the wars, &c. Vide 11 H. J. c. 18. 
See Law of arms, and Soldiers. See Black. Com: 1 V. 2.57. 
WARA, A certain quantity or meaſure of . 
Mon. Ang. Tom. 1. p. 172. 
WARD, (Cyfodia) Is variouſly uſed in our old books: 
A ward in London is a diſtrict or diviſion of the city, 
committed to the ſpecial charge of one of the aldermen; 
and'in London there are twenty-ſix wards, according to 
the number of the mayor and aldermen, of which every 
one has his ward for his proper guard and juriſdiction. 
Stow's Surv. A foreſt is divided into wards. ' Minwood, 
par. 1. p. 97: And a priſon is called a ward. Laſtly, 
The heir of the King's tenant, that held in capite, was 
termed a Ward, during his nonage : But this wardſhip 
is taken away by the Stat. 12 Car. 2. c. 24. 
WARDA, The cuſtody of a town or caſtle, which 
the inhabitants were bound to keep at their own charge. 
Mon. Ang. Tom. 1. p. 372. tas | 
EN ws eg (Wardagium) Seems to be the ſame with 
ardpeny. 
WARDEN, (Gardianus, Fr. Gardin) Is he that hath 
the keeping or charge of any perſons or things by office; 
as the wardens of the fellowſhips or companies in London. 
14 H. 8. c. 2. Wardens of the marches of Wales, &c. 14 
H. 7. cap. 8. Wardens of the peace. 2 Edu. 3. c. 3. War- 
dens of the tables of the King's exchange. 2 Edw. g. c. 7. 
Harden of the armour in the Tower. 1 Ed. 4. c. 1. Har- 
dens of the rolls of the Chancery. 1 Ed. 4. c. 3. Warden 
of the King's writs and records of his court of Common 
Bench. Mid. Harden of the lands for repairing Rocheſ- 
ter bridge. 18 Eli. c. . Warden of the ſtannaries. 14 Car. 
2. c. 3: Warden and minor Canons of St. Paul's church. 
22 & 23 Car. 2. Warden of the Fleet priſon. 8 C 9 
W. z. c. 27, Sc. See Guardian. | > fab 
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WARDMOT E, M ardmotus) Is a court kept in every 
ward in London; ordinarily called the Mardmote - court : 
And the wardmote inqueſt hath power every year to in- 
quire into and preſent all defaults concerning the watch, 
and conſtables doing their duty; that engines, Cc. are 


provided againſt fire; perſons felling ale and beer be 
honeſt, and ſuffer no diſorders, nor permit gaming, Sc. 
that they ſell in lawful meaſures; and ſearches to be 
made for vagrants, beggars, and idle perſons, Sc. who 
ſhall be puniſhed. Chart. K. Hen. 2. Lex Lond. 185. 
- WARDPENY, Money paid and contributed to watch 
and ward. Domeſday. | 
WARDWIT, Is to be quit of 
ing of wards, Terms de Ley. 
ARDS, Was a court firſt erected in the reign of K. 
Hen. 8. and afterwards augmented by him with the office 
of Liveries ; wherefore it was ſtiled the Court of Wardens 
and Liveries, no diſcharged by the 12 Car. 2. c. 24. 
WARD-STAFF, The conſtable or watchman's Ha. 
And the manor of Eangbourn in Eſſex is held by the ſer- 
vice of the ward-faff, and watching the ſame in an ex- 
traordinary manner, when it is brought to the town of 
Aibridge. Camd. 8 
WARECTARE, To plough up land deſigned for 
| wheat in the ſpring, in order to let it lie fallow for bet- 
tet improvement; which in Kent is called Summer-land : 
| Hence warectabilis campus, a fallow field; campus ad wa- 
rectam, terra warectata, Sc. | ' 
WARES, Certain wares not to be brought into this 
realm from abroad, to be fold or exchanged here, on pain 
or-forfeiture. See Stat. 5 Elin. cap. 7. 
WARGUS, A baniſhed rogue. 2 Hen. 1. c. 8g. 
garniture, furniture, 


giving money for keep- 


WARNISTURA, Is uſed for 
proviſion, Sc. Pat. 9 Hen. 3. 
WARNOT H. It is an ancient cuſtom, if any tenant 
holding of the caſtle of Dover failed in paying his rent at 
| the day, that he ſhould forfeit double, and for the ſecond 
failure treble: And the lands fo held are called Terris 
cultis & terris de Warnoth. Mon. Angl. Tom, 2. p. 589. 
| WARRANT, A precept under hand and ſeal to ſome 
| officer to bring an offender before the perſon granting it: 
And warrants of commitment ate iſſued by the privy 
council, a ſecretary of ſtate, or a juſtice of peace, Ec. 
where there hath been a private information, or a witneſs 
has depoſed againſt an offender. Y/o0d's Inſt. 614. Any 
one under the degree of nobility, may be arreſted for a 
' miſdemeanor, or any thing done againſt the peace of the 
kingdom, by. warrant from a juſtice of peace; though if 
the perſon be a peer of the realm, and he muſt be appre- 
| hended for a breach of the peace by proceſs out of B. R. 
c. Dalt. Fuſl.-263. A conſtable ought not to execute a 
| juſtice's warrant, where the warrant is unjawful, or the 
| juſtice hath no juriſdiction; if he doth, he may be pu- 
niſhed. Plowd. 394. But if any perſon abuſe by throw- 
ing in the dirt, Sc. or refuſe to execute a lawful war- 
rant; it is a contempt of the King's proceſs, for which 
the offender may be indicted and fined. Compt. 149. 
See Conſtable, Juſtices of Peace. For the apprehending 
perſons in any county, upon warrants granted by juſtices 
of any other county. See Stat. 24 Geo. 2. c. 55, For 
warrants of diſtreſs, ſee Stat. 27 Geo. 2. c. 20. 
WARRANT OF ATTORNEY, Is an authority and 
power given by a client to his attorney, to appear and 
plead for him; or to ſuffer judgment to paſs againſt him 
by confeſſing the action, by Nil dicit, non ſum mformatus, 
Sc. And although a warrant of attorney given by a man 
in cuſtody to confeſs a judgment, no attorney being pre- 
ſent, is void as to the entry of a judgment; yet it may be 
a good warrant to appear and file common bail. 2 Lill. 
. 682. A warrant of attorney Which warrants the ac- 
45 of courſe put in by the attornies for the plaintiff 
and defendant; ſo that it differs from a letter of attorney 
which paſſes ordinarily under the hand and ſeal: of him 
that makes it, and is made before witneſſes, S. Tho' 
a warrant of attorney to ſuffer a common. recovery by the 
tenant, is acknowledged before ſuch perſons as a com- 
miſſion for the doing thereof directs. Heft's Symb, par. 2. 
A warrant of attorney filed of any term pendente Life is 
ſufficient. 1 Strange 526. 2 Strange 807. Vide: Stat, 4 


& 5 Ann. c. 16. | 
WARRANTIA 


WARRAN TIA CHART, Is a writ that lieth | 


where a man is infeoffed of lands with warranty, and 
then he is ſued or impleaded. And if the feoffee be im- 
pleaded in fjiſe, or other action, in which he cannot 
vouch or call to warranty, he ſhall have this writ againſt 
the feoffer, or his heirs, to compel them to warrant the 
land unto him; and if the land be recovered from him, 
he ſhall recover as much lands in value againſt the war- 
rantor, Sc. But the warrantia charte ought to be brought 
by the feoffee depending thefirſt writ againſt him, or he 
hath loſt his advantage. F. N. B. 134. Terms de Ley 
372, 588. And if a perſon doth infeoff another of lands 
by deed with warranty, and the feoffee make a feoffment 
over, and taketh back an eſtate in fee, the warranty is 
determined; and he ſhall not have the writ warrantia 
chartæ, becauſe he is in of another eftate : Alſo where 
one makes a feoffment in fee with warranty againſt him 
and his heirs, the feoffee ſhall not have a warrantia charte 
upon this warranty againſt the feoffor or his heirs, if he be 
impleaded by them; but the nature of it is to rebut 
againſt the feoffor and his heirs. Dalt. 48. 2 Lill. Abr. 684. 

This writ may be ſued forth before a man is impleaded 
in any action, but the writ doth ſuppoſe that he is im- 
pleaded ; and if the defendant appear and fay, that he is 
not impleaded, by that plea he confeffeth the warranty, 
and the plaintiff ſhall have judgment, c. and the party 
ſhall recover in value of the lands againft the vouchee, 
which he had at the time of the purchaſe of his warran- 
tia chartæ; and therefore it be good policy to bring 
it againſt him before he is ſued, to bind the lands as he 
had at that time; for if he have aliened his lands before 
the voucher, he ſhall render nothing in value. New Nat. 
Br. 298, 299. If a man recover his warranty in war. 
rantia charte, and after he is impleaded; he ought to 
give notice to him againſt whom he had recovered, of the 
action, and pray him to ſhew what plea he will plead, to 
defend the land, Sc. And where ene upon a warranty 
doth vouch and recover in value, if he is then impleaded 
of the land recovered, he may not vouch again, for the 
warranty was once executed. 23 Ed. 3. 12. In a war- 
ranty to the feoffee in land, made by the feoffor ; upon 
voucher if ſpecial matter be ſhewed by the vouchee, when 
he entered into the warranty, viz. That the land at the 
time of the feoffment was worth only 1001, and now 
at the time of the voucher it is worth 200 J by the in- 
duſtry of the feoffee ; the plaintiff in a warrantia charte, 
Sc. ſhall recover only the value as it was at the time of 
the ſale. YJenk. Cent. 35. If the yonchee can ſhew 
cauſe why he ſhould not warrant, that muſt be tried, &c. 

WARRANTIA DIEL, Is an ancient writ lying where 
one having a day aſſigned perſonally to appear in court 
to any action, is in the mean time 2 in the King's 
ſervice, ſo that he cannot come at the day appointed: 
And it is directed to the juſtices to this end, that they 
neither taxe nor record him in default for that time. 
Reg. Orig. 18. E N. B. 17. SceltEſſoin. | 

WARRANTY, (Warrantia) Is a promiſe or covenant 
by deed made by the bargainor, for himſelf and his 


heirs, to warrant or ſecure the bargainee and his heirs, 


againſt all men for the enjoying of the thing granted. 
Brat. lib. 2. & 5. Weff's Symb. par. vr. 

A warranty is real or perfonal, real, when it concerns 
lands and tenements, granted in fee, or for life, &c. 
And real warranties are either in deed, as by the word 
warrantizo or warrant exprelly ; or in law, by the word 
dedi, (5c. And a deed of gift and exchange, have a 
warranty in law implied. Lit. 697. Sir Edward Coke 
defines a real warranty to be a covenant real annexed to 
lands, whereby a man and his heirs are bound to warrant 
the ſame to ſome other and his heirs ; and that they ſhall 
quietly hold and enjoy the lands, and upon wont or 
by writ of warrantia charte, to yield other lands and 
tenements to the value of thoſe that ſhall be evicted by 
elder title : And warranty, being a covenant real, bmd- 
eth to yield lands in recompence. 1 Inf, 265, 384. 

Warranty is alſo of three ſorts, viz, Warranty li- 
neal, warranty collateral, and warranty that commences 
by diſſeifin : Warranty lineal is where a man ſeiſed in fee 
makes a feoffnent, and binds himſelf and his heirs by the 
deed to warranty, and hath iſſue a ſon and dies, and the 


388. 
| of a corporation, he 
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0 ranty deſcends to his fon and heir; for if no deed 
with warranty had been made, then the right of the 
lands ſhould have deſcended to the fon as heir to his fa- 
ther, and he would have conveyed the deſcent from father 
to ſon : This warranty binds the right of fee-ſimple ; but 
not the right of an eſtate- tail, unleſs the lineal warranty 


be with aſſets in fee-ſimple. Lit. 697, 103. 1 ft. 


0. 

Collateral warranty is When the party, upon whom the 
warranty deſcends, cannot convey the title which he hath 
in the land from him that made the warranty, or ſhew 
that he is his heir, &c. As if tenantin tail diſcontinues 
the tail, or alienates the land, and then dieth, leaving 
iſſue, and the uncle of the iſſue releaſes to the diſconti- 
nuee with warranty, and dies without iſſue; this is a col- 
lateral warranty to the iſſue in tail, and bindeth his right, 
without aſſets, it deſcending upon him, and he can't make 
a title to the intail from his uncle. Litt. 504. 1 If. 
373» 376. 


arranty by diffi, is where one that hath no right 


to the freehold of another, entereth and conveyeth it away 


with warranty; which ſhall not bind or bar the perſon 
diſſeiſed, or the right heir that ought to have the land: 
And if where tenant for life, remainder in tail, leaſes for 
years with agreement with the leſſee, that he ſhall make 
a feoffment of the land, and then he will releaſe with 
warranty, which is done accordingly, adjudged that this 
collateral warranty; commencing by diſſeiſin, ſhall not 
bind the heir in tail, upon whom it deſcended. Lye. 
1 # F Ii. 366, 367. Oo. Car. 483. Accomp. Conv. 
1 Fol. 56. | | 

He, Thar makes a warranty, may make it as large, or 
as ſtrait as he pleaſes; as for himſelf and his heirs, and 
what heirs, Sc. And if the warranty be made for life, 
or in tail, tis good, and ſhall bind for ſo long only. 1 
Inſt. 387. 1 And. 262, 305. But no warranty can en- 
large an eſtate granted; for if the leſſor by deed doth 
releaſe to his leſſee for life, and warrant the land to him 
and his heirs, it ſhall not make his eſtate greater. 1 Iuſt. 


389. And where one binds him and his heirs to war- 


ranty; by this they are not bound to warrant new titles, 


or any right that commences after warranty made, but 


fuch as were in efſe at that time. BridgM 17. If one 
make an eſtate, and grant to warrant the land, but doth 
nor ſay for how long; it ſhall be taken for ſo long as 
the eſtate to which the warranty is knit doth laſt : A man 
grants to warrant lands to another, and ſays not againſt 
what perſons ; here it will be held a general warranty 
againſt all men. 1 Rep. 1. | 

A. warranty may be annexed to eſtates of inheritance 
or freehold, and that not only to houſes and lands, but 
alſo rents, advowſons, commons, Sc. which iſſue out of 
lands or tenernents, 1 I. 366, 389. And to every 
good warranty in deed, to make it binding; the perſon 
that doth warrant muſt be a perſon able; it is neceſſary 
that there be ſome eſtate to which the warranty is an- 
nexed, to ſupport it; that the warranty deſcend upon 
him who is heir of the whole blood by the Common law, 


— 


to him that made it, and not upon another; and that 
the heir claim by the ſame 


right as the anceſtor ; that it 
take effect in the life-time of ſuch anceſtor ; and he be 
bound thereby ; and the eſtate of freehold, which is to 


| be. barred, be put to a right before, or at the time of the 


warranty ; and 


at he to whom the warranty deſcends, 
have then but gh 


t to the land. 1 Int. 369, 370, 384, 
10 Rep. 96, 9755 If one be a ſucceſſor only in caſe 
all not be bound by the warranty 

of his natural anceſtor; and he that comes into land mere- 
ly by act of law, as the lord by eſcheat, Sc. ſhall never 
take advantage of a warranty; but it is otherwiſe where 
the eſtate ariſes dane uſe, or Fo oper re- 
covery, which is the act of the party. 1 If. 370. 3 
Rep. 62. Though if the eſtate . is — 
to be ſpent, the warranty is gone: So if a feoffment 
with warranty be made to two or more, and they be- 
ing joint-tenants, do after by deed make partition. 
But where one enfeoffs two men 2 god theit heirs, and 
a feoffment is made in fee by one of them; the other may 
notwithſtanding have the benefit of the warranty. 10 


r. 96. 6 Rep. 12. 1 Infl; 385. Two perſons make | 
a 
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a feoffment with warranty, the ſurvivor ſhall not be charg- 
ed alone, without the heir of the other ; and if both die, 
the heirs of both ſhall be equally bound. 2 Rep. 1 

All warranties before the Statute of Gloucefler, which 
deſcended to thoſe who were heirs to the warrantors, were 
bars to the ſame heirs to demand any of the lands; ex- 
cept the warranty began by diſſeiſin; That ſtatute hath 
ordained, that the warranty of the father ſhall be no bar 
to his ſon for the lands which come by the heritage of the 
mother; nor the warranty of the mother be binding to 
the ſon for the lands which come 55 heritage of the fa- 
ther; but neither the ſtatute 11 H. J. cap. 20. or any 
other ſtatute hath provided any remedy againſt a collateral 
warranty; therefore ſuch warranty is yet in force, and 
ſhall be a bar to the iſſue in tail. Litt. Terms de Ley 370, 
371. But by the 4.& 5 Ann. c. 16. for amendment of the law, 
warranties made by tenant for life, of any lands, coming 
or deſcending on him in reverſion or remainder, ſhall be 
void ; and all collateral warranties made of ary lands, 
Sc. by any anceſtor, who hath not an eſtate of inheri- 
tance in poſſeſſion therein, ſhall be alſo void againſt the 
heir. | 

If lands are held of a man and his heirs, by certain 
ſervice, without any clauſe of warranty, they are bound 
to warranty But when the deed is dedi & conceſſi, Cc. 
to be holden of the chief lord of the fee, or of others, 
and not the feoffors and their heirs, reſerving no ſervice, 
and without the aforeſaid clauſe ; here the heirs of the 
feoffor ſhall not be bound to warranty. Stat. 4 Edw. 1. 
A warranty according to law is intire, and extends to all 
the lands, and is a bar to every perſon on whom it de- 
ſcends ; and where ſeveral have a right, jointly or ſeve- 
rally, every one of them are bated : Though there is 
this difference as to warranties ; where the entry is gone, 
and only a right of action is left, there a warranty de- 
ſcending upon the heir at law, ſhall bind : And where 
there is a right of entry, it ſhall not bind. 8 Rep. 

2 Lill. Abr. 684. And if any perſon make a deed wit 
warranty, by which his heir ſhould be barred, and after 
the warrantor is attainted of felony ; his heir ſhall not be 
bound by ſuch warranty, for it cannot deſcend upon him, 
the blood being corrupted. Litt. 

If a water deſcend upon an infant, it ſhall not 
bind him, in caſe his entry into the lands be lawful; but 
he muſt take care not to ſuffer a deſcent after his full 
age, before he hath made his re-entry. 1 Rep. 140. 
Poph. * Warranty may be added to any conveyance 
of lands, tenements, or hereditaments; as upon fines, 
feoffments, gifts, releaſe and confirmation, Sc. And the 
ancient form of a warranty is in this manner. Et 
ego prefatus A. B. & beredes mei prædict. meſſuag. & decem 
acras terre cum pertinentiis ſuis, prefato D. hæredibus & 
aſſignatis ſuis contra omnes gentes warrantizabimus in perpe- 
tuum per præſentes, &c. | 


Warranty of goes ſold, A man offers plate to ſale with | 


a warranty, and afterwards ſells it to the ſame perſon for 
leſs money, the warranty does not extend to this fale. 
1 Strange 414. Vide Aon on th#®Caſe, and Sale. 
WARREN, (Warenna, from Germ. Wabren, i. e. Cu/- 
todire, or the Fr. Garenne) Is a franchiſe or place privi- 
leged, by preſcription or grant from the King, for the 
keeping of beaſts and fowls of the warren ; which are 
hares and conies, partridges, 2 1 5 and ſome add 
quails, woodcocks, and water-fowl, Sc. Terms de Ley 
589. 1 Ii. 233. A perſon may haves warren in ano- 
ther's land, for one may alien the land, and reſerve the 
franchiſe : But none can make a warren, and appropriate 
thoſe creatures that are feræ nature, without licence from 
the King, or where a warren is claimed by preſcription. 
8 Rep. 108. 11 Rep. 87, A warren may lie open; and 
there is no neceſſity of incloſing it, as there is of a park. 
4 Inft. 318, If any perſon offend in a free warren, he is 
puniſhable by the Common law, and by Stat. 21 Ed. g. 
And if any one enter wrongfully into any warren, and 
chaſe, take or kill any conies, without the conſent of the 
owner, he ſhall forfeit treble damages, and ſuffer three 
months impriſonment, Cc. by 22 C 23 Car. 2. c. 25. 
When conies are on the oil of the party, he hath a pro- 


perty in them by reaſon of the poſſeſſion, and action lies 


for killing them; but if they run out of the warren, and 
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eat up a neighbour's corn, the owner of the land may 
kill them, and no action will lie. 5s Rep. 104. 1 Cro: 
548. In waſte, Sc. againſt a leſſee of a warren, the waſte 


held, that this action did not lie, becauſe a man cannot 
have the inheritance of conies ; and action may be brought 
againſt him who makes holes in the land, but not againſt 
him that ſtops. them, by reaſon the land is made better 
by it. Owen 66. 3 Nell. Abr. 530. 


aſſigned was for ſtopping coney-boroughs ; and it was 


WARSCOT, Was a contribution uſually made to- 


wards armour, in the time of the Saxons. Leg, Canut. 


WARTH, A cuſtoma ment for caſtle-guard. 
Blount's Ten. 60 ws _ 


© WASH, A ſhallow part of a river, or arm of the ſea ; 


as the waſbes in Lincolnſhire, Sc. Knight 1346. 
WAISSAILE, (Sax.) A feſtival ſong, heretofore ſung 
from door to door about the time of the Epiphany. 


WASTE, (Yaftum,) Hath divers ſignifications : Firſt, 


It is a ſpoil made either in houſes, woods, lands, Sc. by 
the tenant for life or years, to the prejudice of the heir, 
or of him in the reverſion or remainder. Kitchin, folio. 


168. Whereupon the writ of -waſte is brought, for 


the recovery of the thing waſted, and treble damages. 


Waſte of the foreſt is moſt properly where a man cuts 


down his own woods within the foreſt, without licence of 
the King, or Lord Chief Juſtice in Eyre. See Manwood, 
part 2. cap. 8. num. 4 & 5. Secondly, Yaſte is taken 
for thoſe lands which are not in any man's occupation, 
but lie common; which. ſeem to be ſo called becauſe 
the lord cannot make ſuch profit of them as of his other 
lands, by reaſon of that uſe which others have of it in 
paſſing to and fro; upon this none may build, cut down 
trees, dig, c. without the lord's licence. Thirdly, 


Year, day and waſte, Annus, dies & vaſtum, is a puniſfi- 


ment or forfeiture N to petit treaſon or felony, 
whereof ſee Staundf. Pl. Cor. lib. 3. cap. 30. And ſee 
Year, Day and Waſte, Cowell. 

Waſte is the committing any ſpoil or deſtruction in 
houſes, lands, c. by tenants, to. the damage of the heir, 
or of him in reverſion or remainder : —— the 
writ or action of waſte is brought for the recovery of the 


thing waſted, and damages for the waſte done. 5 New 


Abr. 459. | 


1. Of the ſeveral kinds of waſte, and of the Stat, of 
Marlebridge, with obſervations thereon, 

2. Hhat afts ſball be deemed waſte. | 

3. What waſte ſball be deemed excuſable and juſtifiable. 

4. Who may bring an action of waſte, and againſt whom 
it may be brought. wank, Ft 1. 

5. In what caſes general waſte may be reſtrained by in- 
junction in equity. | 

6. What relief may be given in equity in caſes of waſte. 

7. Of the proceſs, &c. in waſte. | 


Marlebridge, with ob/ervations thereon. 

There are two kinds of waſte, viz. voluntary or actual, 
and negligent or permiſſive. Voluntary waſte may be done 
by pulling down or proſtrating houſes, or cutting down 


1. Of the ſrueral kinds of waſte, and of the Stat. of 


timber- trees: neghgent waſte may be by ſuffering a 


houſe to be uncovered, whereby the ſpars or rafters, 
planches or other timber of the houſe are rotten. 1 nf. 


53. 4. Vide Dyer 38. pl. 35. Owen 92. Dyer 281. 


. | . 
The ſtatute of Marlebridge, 52 Hen. 3. c. 23. ſeft. 2. 
enacts, that Farmers, during their terms, ſhall not make 
waſte, ſale, nor exile, of houſes, woods and men, nor of any 
thing belonging to the tenements that they have to farm, 
without ſpecial licence had by writing of covenant, ma- 
king mention that they may do it; which thing if they 
do, and thereof be convict, they ſhall yield full damage, 
and ſhall be puniſhed by amerciament grievouſly.” 
This act provideth r 


life, or leſſee for years, and it is the firſt ſtatute that gave 
remedy in thoſe caſes: For the rule of the regiſter is, 
that there are five manner of writs for waſte, v:z. two at 
the Common law, as for waſte done by tenant in dower, 
or by the guardian; and three by ſtatute or ſpecial law, 


y for waſte done by leſſee for 


* oy 
o | 1 
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as againſt tenant for life, tenant for year, and tenant by 
the curteſy. 2 Iuſt. 145. This ſtatute is a penal law, 
and yet becauſe it is a remedial law, it has been inter- 
preted by equity. Arg. 10 Mod. 281. Infcaſeof Ham- 
mond v. Webb. | 

| Farmers) Here farmers do comprehend all ſuch as hold 
by leaſe for life or lives, or for years, by deed'or without 
deed. 2 Inft. 145. It has been reſolved likewiſe that 
it ſhould extend to ſtrangers. Arg. 10 Mod. 281. In 
caſe of Hammond v. Webb. Altho' the Regiſter ſays 
ſciend that per ſtatutum de Marlebridge, cap. 23. data 
fuit quedam probibitio vaſti verſus tenentem annorum, 


alſo, but this act extended riot to tenant by the curteſy, 
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| ter for it, and it is for the profit and eaſe of the occupiers 
of it. 2 Le. 174. pl. 210, | 
Likewiſe converting a meadow into a hop-garden, is 
not waſte, for it is employed to a greater profit, and it 

may be meadow again; per I indbam and Rhodes J. But 


greater labour and charges. 2 Le. 174. pl. 210. But 
converting a meadow into an orchard, is waſte, tho' it be 
to the greater profit of the occupier: Per Periam. 1d. 
ibid. If a leſſee ploughs the land ſtored with conies, this 
is no waſte; unleſs it be a warren by charter or preſcrip- 
tion. 2 Roll. Ar. 815. So'if a leſſee of land deſtroys 


ren by charter or preſcription, it ſeems is not waſte; for 


which is true; yet the ſtat. extends to farmers for life ho coney-boroughs in the land, it not being a free war- 


for he is not a farmer, but if a leaſe be made for life or 
years, he is a farmer tho' no rent be reſerved. 2 Inf. 


145. | 

San not make waſte) By theſe words they are prohi- 
bited to ſuſſen waſte, for it has been reſolved that this act 
extends to waſte omittendo, tho' the word is faciant, which 
literally imports active waſte. Arg. 10 Mod. 28 1. In 
caſe of Hammond v. Webb. 

Nor of any thing] Houſes, woods, and men were be- 
fore particularly named, and theſe words do comprehend 
lands and meadows belonging to the farm. 2 it. 146. 
Alſo theſe general words have a further ſignification, and 
therefore, if there had been a farmer for life, or years, 
of a manor, and a tenancy had eſcheated, this tenancy 
ſo eſcheated did belong to the tenement, that he held in 
farm, and therefore this extended to it; and the leſſor 
ſhall have a writ generally, and ſuppoſe a leaſe made of 
the lands eſcheated by the leſſor, and maintain it by the 
ſpecial matter. 2 nf. 146. | EEE 

Special licence by writing | This grant ought to be by 
deed, for all waſte tends to the diſinheritance of the le. 
ſor, and therefore no man can claim to be diſhpuniſhable 
of waſte without deed. 2 ft. 146. Likewiſe this ſpe- 
cial grant is intended to be ab/que tmpetitione vaſti ; with- 
out impeachment of waſte, 2 Inf. 146. l 
Veld full damage] And this muſt be underſtood ſuch 

a prohibition of waſte upon this ſtatute as lay againſt a 
tenant in dower at the common law, and ſingle damages 
were given by this ſtatute againſt leſſee for life, and leſſee 
for years. 2 Inſt. 146. | 

But waſte may be committed not only in houſes and 
lands, but in gardens, orchards, timber-trees, dove- 
houſes, warrens, parks, fiſh-ponds, and other ſubjects 
of property, as will be ſnewn. 1 nf, 53. a. 


2. What alls ſhall be deemed waſte. 


It has been laid down as a general principle, that the 
law will not allow that to be waſte, which is not any 
way prejudicial to the inheritance. Hetl. 38. Barret v. 
Barret. Nevertheleſs it has been held, that a leſſee 'or 
tenant cannot change the nature of the thing demiſed : 
tho' in ſome caſes, the alteration may be for the greater 
profit of the leſſor. Thus if a leſſee converts a corn-mill 
into a fulling mill, it is waſte, altho' the converſion be 
for the leſſor's advantage. Cro. Jac. 182. Crvit. Lond. 
v. Greyme. Alſo converting a brewhouſe of 1201. per 

ann. into other houſes let for 200 J. a year, is waſte ; be- 

cCauſe of the alteration of the nature of the thing, and of 
the evidence. 1 Lev.. 309. Cole v. Green. 

We will now conſider what ſhall be deemed waſte with 
reſpect to particular ſubjects of property. 

Maſte in lands. If the tenant converts arable into wood, 
or & con verſo, it is waſte, for it did not only change the 
courſe of huſbandry, but alſo the proof of evidence. Ho- 
bart's Rep. caſe 296. p. 234. But if a leſſee ſuffers arable 
land to lie freſh, and not manured, ſo that the land 
grows full of thorns, Sc. this is not waſte, but ill huſ- 
bandry. 2 Roll. Abr. 814. Likewiſe, the converſion of 
meadow into arable is waſte, for it not only changes the 
courſe of huſbandry, but the proof of his evidence. 1 
Inſt. 53. b. But if meadow be ſometimes arable, and 
ſometimes meadow, and ſometimes paſture, there the 
plowing of it is not waſte. 2 Roll. Abr. 815. Neither 
18 the diviſion of a great meadow into many parcels, by 


a man can have no property in them, but only a poſſef- 
lion. Id. Did. Ow. 66. Moyle v. Mehl. | 
It is waſte to ſuffer a wall of the ſea to be in decay, 
ſo as by the flowing and reflowing of the ſea the meadow 
or marſh is ſurrounded, whereby the fame becomes un- 
profitable. - But if it be ſurrounded ſuddenly by the rage 
and violence of the ſea, occaſioned by wind, tempeſt, or 
the like, without any default in the tenaht, this is not 
waſte, Yet if the tenant repair not the banks or walls 
againſt rivers or other waters, whereby the meadows or 
marches be ſurunded and become ruſhy and unprofita- 
ble, this is waſte, 1 nf. 53 b. 'So a fortiori, if arable 
land be ſurrounded by ſuch default; for the ſurrounding 
waſhes away the aw 4 and other manurance from the 
land. 2 Roll. Abr. 816. | * 

Waſte in trees and woods. Trees are parcel of the in- 
heritance, and therefore, if a leſſee aſſigneth his term, and 
excepts the timber-trees, it is void; for he not ex- 
cept that which doth not belong to him by law. 5 Rep. 
12. Saunders's caſe, The leſſor, after he has made a leaſe 
for life or years, may by deed grant the trees, or reaſon- 
able eſtovers out of them; to another, and his heirs and 
the ſame ſhall take effect after the death of the leſſee. 
But ſuch a gift to a ſtranger is void duringſcbe eſtate for 
life, becauſe of the particular prejudice which might be 
done to the leſſee. 11 Rep. 48. Liford's caſe. The 
leſſee hath but a particular intereſt in the trees, but the 
general intereſt of the trees doth remain in the leſſor: for 
the leſſee ſhall have the waſte and fruit of the trees, and 
the ſhadow for his cattle, Sc. But the intereſt of the 
body of the tree is in the leſſor, as parcel of his inheri- 
tance, Therefore if trees are overthrown, by the leſſee 
or any other, or by wind or tempeſt, or by any ot 
means disjoined from the inheritance, the leſſor ſhall have 
them in reſpect of his general ownerſhip. 11 Rep. 81. 
Bowles's caſe.” © + 

With reſpect to timber-trees, ſuch as oak, aſh,” elm, 
(which are timber*trees in all places) waſte may be com- 
mitted in them, either by cutting them down, or lopping 
of them, or doing any act wherey the timber may decay. 
Alſo in countries where timber is ſcarce, and ch or 
the like are converted to building for the habi of 
man, they are alſo accountd timber. 1 At. gab a. 54. 
5. Thus, waſte may be committed in cutting of beeches 


country it is the beſt timber. 2 Roll. Abr. 8 14. 

So waſte may be committed in cutting of birches in 
Berkſbire, becauſe they are the principal trees there for 
the moſt part. Did. If the tenant cut down timber-trees, 
or ſuch as are accounted timber, as is aforeſai@, this is 
waſte ; and if he ſuffer the young germins to be deſtroyed, 
this is a deſtruction. So it is, if the tenant cut down un- 
derwood (as he may by law), .y& if he ſuffer the young 
germins to be deſtroyed, or if he ſtub up the fame, this 
is deſtruction. 1 nfl. 58. a. If leſſee or his ſervapts ſuf- 
fer a wood to be open, by which beaſts entex and eat the 

mins, tho* they grow again, et it is waffe; for after 
uch eating they never will be great trees, but ſhrubs. 2 
Roll. Abr. $15. If a termor cuts down underwood of 
hazel, willows, maple, or oak, which is ſeafonable, it 
is not waſte. 2 Roll. Abr. 8 17. If aſhes are ſeaſonable 
wood to cut from ten years, it is not waſte to cut them 
down for the houſe-bots. Ibid. 


But if the aſhes are groſs of the age of nine years, and 
able for great timber, it is waſte to cut them down. 14. 


making of ditches, waſte ; for the meadows may be bet- 
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' Periam ſaid thaſit be a greater profit, yet it is alſo with. 


in Buckinghamſhire, becauſe there by the cuſtom of the 
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wood. Id. ibid. But 1 
it ſhallbe waſte to cut them down. Id. 


WAS 3 


Ik oaks are ſeaſonable, and have been uſed to be cut 
always at the age of twenty years, it is not waſte to cut 
them at ſuch age, or under, for in ſome countries, where 
there is a great plenty, oaks of ſuch age are but ſeaſonable 
the age of twenty one- years, 


ood: ſeaſonablg, and therefore 
| 925 Cutting down 


of willows, beech, birch, aſp, maple, or the like, ſtand- 
ing in the defence and ſafeguard of the houſe, is deſtruc- 
tion. If there be a quick ſet fence of white thorn, if the 
tenant ſtub it up, or ſuffer it to be deſtroyed, this is 
alſo deſtruction: And for all theſe and the like deſtryc- 
tions an action of waſte ligth. 1 If. 53. 4. The cut- 
ting of horn beams, hazels, willows, fallows, thoug 
A years growth, is no waſte, becauſe theſe trees 
would never be timber. Per Meade Juſt. Godb. 4. 
I. 6. "x" | ad be | 
4 If the leſſee covenant, that he will leave the wood at 
the end of the term as he found it; if the leſſee cut 
down the trees, the leſſor ſhall preſently have an action 
of covenant :+ For it is not poſlible for him to leave the 
trees at the em of the term. So that the impoſſibility 
of performing the covenant ſhall give a preſent action on 
a future covenant. But it is otherwiſe in the caſe of a 
houſe ; for there, though the leſſee commit waſte, yet he 
may repair the waſte done, before the term expires. 5 
Rep. 21. Mayne's'caſe, _ _ WT) "E 
The cutting.down of trees is juſtifiable for houſe-bote, 
hay-boteÞ# plow-bote, and fire-bote. 1 ft. 53. b. Hob. 
Rep. 'c. 296. Br. Waſte, 1 30. By the common law 
leflee ſhall have them, though the deed does not expreſs 
it; but he takes more than is neceſſary he ſhall be 
puniſhed in waſte. Bro. . afte, pl. 30. The tenant may 
take ſufficient wood to repair the walls, pales, fences, 
hedges and ditches as he found them, but he cannot make 
new. 1 Inſt. 33. b. Cutting of dead wood is no waſte, 
1 Inf}. 53, But converting trees into coals for fuel, where 


oaks cannot be ſaid to b 


tere is ſaffent dead wood, is waſte. Id. ibid. 


Wafte in digging for gravel, mines, &c. If the tenant 
digs for gravel, lime, 45 brick, earth or ſtone, hid in 
the giaund, or for mines of metal or coal, or the like, not 


being open at the time of the leaſe, it is waſte. 1 If.. 


83. B. If a man hath land in which there is a mine of coals, 
or the like, and maketh a leaſe of the land, (without 
mentioning any mines) for life or for years, the leſſee, for 


ſuch mines as were open at the time of the leaſe made, 


y dig and take the profits thereof. But he cannot 
g for any new mine that was not open at the time of 


the leaſe made, for that would be adjudged waſte. 1 If. 


54. 5. Likewiſe, if there be open mines in the land, and 
the owner leaſes it to another, with the mines in it, he may 
dig in the open mines, but not in the cloſe mines; but 
otherwiſe it would be if there was not any open mine 


there; for then the leſſa might dig for mines, otherwiſe 


the grant would take no effect. Id. ibid. If leſſee 
dig K- lone out of the land, it is waſte. And, digging 
r ſtanes, unleſs in a quarry, is waſte, though the leſſee 
| it up again. 2 Roll. Abr. 816. Ow. 66. Moyle v. 
Moyle. Likewiſe, if he have a leaſe of land, in which there 
was a coal mines but not open at the time of the leaſe; 
if the leſſee open it, and aſſigns his intereſt, it is ſtill 
waſte in the aſſignee; but where thenleaſe is of lands, and 
all mines in it, chere he may dig in it. 5 Rep. 12. 4. b. 
Saunderð caſe. | 
But if leſſee of land, with mines of coals, iron, and 
ſtone, digs the coals, iron, and ſtones, ſo much as is ne- 
ceſſary for him to uſe Without ſelling, it is not waſte. 2 
Roll. Abr. 816. If a leſſee digs earth, and carries it 
out of the land, action of waſte lies. Id. ibid. If a 
leſſee digs for gravel or clay, for repartion of the houſe, 
not being Open at the, time of the leaſe, it is not waſte, 
any ms than the ciltting of trees for reparation, 1 
nſt. 53. B. | 
ip 5 in gardens, orchards, fiſh-ponds, dove-houſes, parks, 
&c. If the tenant cut down or deſtroy any fruit-trees 
growing in the garden or orchard, it is waſte; But if 
ſuch trees grow upon any of the ground, which the te- 
nant holdeth out of the garden or orchard, it is no waſte. 
1 Inſt, 53. a. Breaking a hedge alſo is no waſte. Id. 
ibid. Likewiſe deſtruction of ſaffron heads in a gar- 


— — 


den, is not veſt 
2. If the tenaili6 of a dove-houſe, warren, park, vivary, 
Eſtangues, ox ſuch like, takes ſo many that ſo much ſtore 
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Bro. Waſte, pL 143. cites 10 H 7. Gs 


is not left is he found at the time of the demiſe, it 


is waſte. 1 I. 53. a. Hob. Rep. c. 296. Likewiſe if 
the leſſee of a pigeon-houſe ſtops the holes, that the 
pigeons cannot build, it is waſte. 1 If. 53.4, So 
likewiſe, ſuffering the pales of a park to decay, where 
by the deer are diſperſed; is waſte. Id ibid. Alſo, if 
the leſſee of a hop- ground plow it up and ſow grain 
there, it is waſte. Ow. 66. Meyle v. Meyle. The 


breaking a weare is waſte, and ſo of the banks of a fiſh- 


+ pond, fo that the water and fiſh run out. Ow. 66. Meyle 


V. — A * 2 

Vaſte with reſpeft to bouſes, Waſte. may be done in 
houſes, by pulling them down or proſtrating them, or by 
ſuffering the ſame to be uncovered, whereby the ſpars or 
rafters, planches or other timber of the houſe. are rot- 
ten. 1 Inf. 53. a: Default of coverture gf an houſe is 
waſte, though the timber be ſtanding. - 2 Noll. Abr. 
815. But ib the houſe be uncovered, when the tenant 
cometh in, it is no waſte in the tenant to ſuffer the ſame 
to fall down. 1 Juſt. 53. a, Though there be no tim- 
ber growing upon the ground, yet the tenant at his peril 


muſt keep the houſes from waſting. 1 l. 83. 4. If 


a leſſee raſes the houſe, and builds a new houſe, if it 
be not ſo long and wide as the other, it is waſte. 2 
Roll. Abr. $15. So if he rebuilds it more large than it 
was before, it is waſte; for it will be more charge for 
the leſſor to repair it. 1 Ii. 83. 4. 
But if a leſſee of land makes a new houſe upon the land 
where there Was not any before, this is not waſte; for it 
is for the benefit of the leſſor. 2 Roll. Abr. 8x5. But 
according to lord Coke, if the tenant build a new houſe, 
it is waſte; and if he ſuffer it to be waſted, it is a new 


waſte. Yet if the houſe be proſtrated by enemies or the 


like, without default of the tenant, or was ruinous at- 
his coming in, and. fall down, the tenant may build the 
ſame again with ſuch materials as remain, and with the 


other timber, which he may take growing on the ground, 


for his habitation; byt he muſt not make the houſe lar- 
ger than it was. 2 Roll. Abr. 818. 1 Luft. 53. a. If 
the houſe be uncovered by tempeſt, the tenant muſt in 
convenient time repair it. 1 nf. 53.4. If a leſſee 
flings down a- wall between a parlour and a chamber, 
by which he makes a parlour more large, it is waſte, 
it cannot be intended for the benefit of the leſſor, nor is 
it in the power of the leſſee to tranſpoſe the houſe. 
2 Roll. Abr. 815. So if he pulls down a partition be- 
tween chamber and chamber, it is waſte. Bro. JYafte, 
143. Or if a leſſee pulls down a hall or parlour, and 

makes a ſtable of it, it is waſte, 2 Roll. Abr. 815. 
If a leſſee pulls down a garret over head, and makes it 
all one and the fame thing, it is waſte. Id ibid. If 
a leſſee permits a chamber fore in decaſu pro defectu 
plauſtrationis, per quod groſſum maberemium devenit putri- 
dum, & camera alla turpiſſima & fediſſima devenit, action 
of waſte lies for it. Id. ibid. So if a leſſee permits the 
wall to be in decay for default of daubing, per quod ma- 


| beremium devenit putridum, action of waſte lies. Id. ibid. 


Breaking of a pale or of a wall uncovered, is not waſte. 
Bro. I aſte, pl, 94. But breaking of a wall covered 
with thatch, and of a pale of timber covered, is waſte. 
Id. ibid. Burning the houſe, by negligence or miſchance, 
is waſte. 1 Ill. 53. a. But by the 6 Ann. c. 31. No 
action is to be proſecuted againſt any perſon in whoſe 
houſe or chamber, any fire accidentially begins, If the 
tenant do or ſuffer waſte to be done in his houſes, 
et if he repair them before any action brought, there 
ieth no action of waſte againſt him, but he cant ot plead, 
quod non fecit vaſlum, but the ſpecial matter. 1 ft. 53. 


a. 
Maſte in things annexed to the freehold, The removing 
a poſt in a houſe is waſte. 42 Edw. 3.6. So the re- 


moving of a door. Id. ibid. 1 Int. 83. So the re- 
moving of a window. 42 Edw. 3. 6. The digging 
up a furnace annexed to the frank-tenement, and telling 
it, is waſte, Bro. Waſte, pl. 143. The removing of a 
bench is waſte, though annexed by the tenant * 

% 


— * * 
y . . * 

2 £7 * Fr 447 adds +. to ara EC. 
» * * 8 4 Mn TX I 
- * 2 — 2 * 2 * 4 
- HS * 
1 3 
» 


” £ * + 
3 Ee 
v 


8 . ** 
Q A 


Bro. Waſte, pl. 143. 1 Inſt. 53. 4. If wainſcot an- 
nexed to the houſe to be taken away, it is waſte, 14. ibid 
Of tables dormant and fixed in the land, and not to 
the walls by termor, and taken off within his term, 
waſte does not lie; for the houſe is not impaired by it. 
Per Kingsmill J. and Grevil Serj. Bro. Maſte, pl. 104. 


Beating down a wooden wall, or ſuffering a brick wall | 


to fall, is no waſte, unleſs it be expreſsly alledged, that 
walls were coped or cavered. Dyer 108. 6. pl. 31. 
Earl of Bedford v. Smith. If waſte be affigned in pulling 
up a plank floor and mangers of a ſtable, plamtiff mult 
ne that the ſame were fixed. Id. ibid. If leſſee 
erects a partition, he cannot break it down without be- 
ing liable to an action of waſte, for he has joined it 
do the frank tenement. Mo. 178. Cooke's caſe.  Shelv 
are parcel of the houſe, and not to be taken away ; an 
though it is not ſhewed that the ſhelves were fixed, it 
ought to be intended that they were fixed.- Per Coke Chief 
Juſtice. 2 Bult. 118, Lady St. John v. Piott. Pave- 
ment is a ſtructure, forthey uſe lime to finiſh it. 1d. ibid. 
If the tenant ſuffers the groundſels to waſte, in his de- 
fault of defence or removing the water off them, or 
of dirt or dung or other nuiſance which lies or hangs 
upon it, the tenant ſhall be charged, for he is bound to 
keep it in as good caſe as he took it. Ow. 43. Strick- 
leborne v. Hatchman. | | 


3. What waſte ball be deemed ;excuſeable, and juſifabl 


It may be obſerved in general, that waſte-which en- 
ſues from the act of Goals excuſable: Thus if a houſe 
falls by tempeſt, the tenant ſhall be exquſed in action of 
waſte ; bat if it be. uncovered by tempeſt, and ſtands, 
there, if the tenant has ſufficient timber to repair it, and 
does not, the leſſor, if the leaſe be made on condition of 


re-entry for waſte, may re-enter, but not immediately 


upon the tempeſt, for it is no waſte till the tenant ſuffers 
it to be ſo long unrepaired, that the timber be rotten, 
and then it is waſte. Per Hull. Br. Cond. pl. 40. 
Likewiſe, if a houſe be abated by lightaing, or thrown 
down by a great wind, it is not waſte. 1 Inf. 53. a. 
So if apple-trees are torn up by a great wind, if leſſee 
afterwards cuts them, it is not waſte. Bro. Waſte, pl. 
If the banks are well repaired by the leſſee, and the 
water notwithſtanding ſubverts them, and ſurrounds his 
meadow,. by which it is become ruſhy, it is not waſte. 
2 Roll. Abr. 280. Contra, 20 H. 6. c. 1. bB. The leſſor 
cannot give trees during the tenant's leaſe. But if he 
grants them to a ſtranger, and commands the tenant 
to cut, and deliver them, who does it, this ſhall excuſe 
him in an action of waſte, And yet the tenant was not 
bound by law to obey and execute this command. Bro. 
Done, Sc. 13. Tenant in tail may commit waſte in 
houſes as well as in all other parts of the eſtate, not- 
_ withſtanding any reſtraint to the 
can be ſhewn, where a tenant in til has been reſtraine 
from commiting mew injunction of the court of Chan- 
cery. Caf. Temp. Ld. Talb. 16. Glenorchy v. Boſville. 
If tenant in tail grants all his eſtate, his grantee is 
diſpuniſhable of waſte; ſo ſuch grantee's grantee is alſo 
diſpuniſhable; Per Clerk J. 3 Le. 121. pl. 173. Anon. 
If a man deviſes land to two in tail, and after the one 
deviſee dies without iſſue, by which the reverſion in fee 


of one moiety reverts to the heirof the donor; but the 


other deviſee is tenant for life of the whole, and after he 
' commits waſte, action of waſte lies againſt him by the 
heir of the donor for the one moiety. New Abr. 469. 
But action of waſte does not lie againſt tenant in tail 
after poſſibility, for the greatneſs of the eſtate of inheri- 
tance which was once in him; and alſo, as ſome ſay, 
becauſe the eſtate was not within the ſtatute at the crea- 
tion. 11 Rep. 80. a. Lewis v. Bowkes. 
If lands are given to the huſband and wife, and to the 
heirs of the _—_ of the huſband, the remainder to the 


huſband and wife, and to the heirs of their two bodies 


tten, and the huſband dies without iſſue: The wife 
ſhall not be tenant in tail after poſſibility ; for the re- 
mainder in ſpecial tail was utterly void, for that it could 
never take effect. For fo long as the huſband ſhould 
have iſſue, it ſhould inherit by — of the general tail; 


rary, and no des him. Dy. 19. pl. 115. If leſſor excepts 
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| and if the huſband die without iſſue, then the ſpecial tail 
cannot take effect, inaſmuch as the iſſue which ſhould in- 
herit in ſpecial tail; muſt be begotten by the huſband, and 
ſo the general, which is larger and ꝑreater, hath fruſtrated 
the ſpecial which is leſſer; and the wife, in that caſe, 
ſhall be puniſhed for waſte. 1 If. 28 5. I 
It has been agreed, that tenant for years may cut 
| wood; but it has been doubted, if tenant at will may; 
but it ſeems, that as long as tenant at will is not coun- 
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pl. 114. Where a man leaſes a wood which conſiſts only 
of great trees, the leſſee calſhot cut them. Hobart's Rep. 
| Caf. 296. Nevertheleſs, if the leſſee cuts trees for repa- 
ration, and ſells them, and after buys them again, and 


| employs them in reparation, yet it is waſte by the ſale. 


1 Infl. 53. B. So if leſſee cuts trees, and ſells them for 
| money, though with the money he repairs the houſe, yet 
it is waſte. Id. ibid. As to the cutting of- timber-trees 
for repairs by leſſee, there is no difference whether the 
leſſor or leſſee covenants to repair the houſes; for in ei- 
ther caſe it is not waſte, if leſſee guts them. Mo. 23. 
pl. 80. Anon. a” | 
If a houſe be proſtrated by enemies-of the King, or 
ſuch like, without default of the leſſee, the leſſee may 


may cut other timber upon the land to rebuild it, but 
he muſt not make the houſe largey than it was. 1 Iuſt. 

3. 4. So if the houſe was ruinous at the time of the 
leaſe, and fell within the term, this is not waſte in the te- 
nant. 1 Int. 53. a. Bro. Waſte, pl. 130. But the leſſee 
ſhall not cut trees to make a new houſe where there was 
not any at the time of the leaſe. Hobart's Rep. Caſ. 
296. So if a leſſee ſuffers a houſe to fall for default of 
covering, which is waſte, he cannot cut trees to repair 
the houſe. Br. Waſte, pl. 39. And in general, if the 
tenant ſuffer the houſe to be waſted, he cannot juſtify the 
felling of timber to repair it. « ft. 53. B. If a houſe 
be ruinous at the time of the leaſe, though the leſſee is 
not bound to repair it, yet he may cut trees to repair it, 
1 Iuſt. 54. B. The tenant may likewiſe dig for gravel or 
clay for the reparation of the houſe, though the ſoil was not 
open when the tenant came in; and it is Juſtifiable as 
well as cutting of trees, 1 /nft. 53. b. So with regard to 


the leſſor, the leſſeermay take trees in time of the heir to 
make a new ſtable, if it be o- neceſſity. Bro. Haſte, pl. 
67. But if the ſtable falls in default of the leſſee, in 
time of the leſſor, he cannot in time of the heir cut 
trees to make a new ſtable. Br. Haſte, pl. 6. 
Cutting wood to burn, where the tenant has ſufficient 
hedge wood is waſte, F. N. B. 59. (M.) Where leſ⸗ 
ſee for years has power to take hedge-bote by aſſignment, 


tive does not take away the power bow, bes law gives 

is trees in his 
leaſe, the leſſee ſhall not have fire-bote, hay-bote, Sc. which 
he ſhould have otherwiſe; and the property of the trees 
is in the leſſor himſelf. 4 Le. 162. pl. 269. Sir Richard 
Lewkner's caſe. Yet it has been ſaid, that the leſſee for 
years, the trees being excepted, has liberty to take the 
ſhrouds and lopping for fire-bote; but if he cuts any 
tree it ſhall be waſte, as well for the lopping as for the 
body of the tr Noy 29. Rich v. Makepeace. © If a te- 
nant that has Hre-bote to his houſe in another man's 
land, cuts wood for that intent to make his bote-wood, and 
the owner of the land takes it away, an action of trover 
and converſion lies againſt him by the tenant of the land 
who hath ſuch fire-bote. Clayt. 40. pl. 6g. Coram Berk- 
ley Anon. See Dyer 36#pl. 38. Clayt. 47. pl. $1. 1 
Lev. 171. Cutting of dead wood is no waſte. F. N. B. 59. 
M) | | | 
If a man leaſes lands with general words of all mines 
of coals, where there is not any mifie of coals open at 
the tinge of the demiſe, and after the leſſee opens a mine, 


puncheons, corfes, roll-ſcoops, and other utenſils in and 
about the mine, though without them he could not dig 
and get the coals out of the mine: And this is like a 
new houſe built after the demiſe, for the reparation of 


been 


| which he cannot take timber upon the land; and it had 


termanded he may cut ſeaſonable wood, Sc. Bro. Waſte, 


rebuild it again with the ſame materials that remain, and 


a ſtable, if it fall without default of the leſſee in time of 


yet he may take it without aſſignment ; for the affirma- 


he cannot juſtify the cutting of timber-trees for making 
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reported. | wat EEE 14 | 
a. Who may bring an aftion of waſte, and again ubm 
it may be brought. | 
By Stat, 13 Edw. 1. tap. 28. the action of waſte is 
given to one tenant in comm againſt another. 


Where there are tenants in common for life, the one 
ſhall not have treſpaſs of trees cut againſt the other, but 


| ſhall have waſte pro indiviſo, though they are only tenants 


for term of life,” Sc. but the one may have treſpaſs of 
corn cut againſt the other. Br. Waſte, pl. 79. Nu. If one 
coparcener before partition makes feo t to another, 
and one of them does waſte in the trees, waſte lies. 11 
Rep. 49. a. Lifford's caſe. Likewiſe, if two joint - tenants 
do waſte, and after the one enters into religion, waſte 
lies againſt the other alone. 2 Roll. Abr. 828. 

By the 20 Edw. 1. Stat. 2. An action of waſte is main- 
tainable by the heir for waſte done in the time of his an- 
ceſtor, as well as for waſte done in his own time:: 

This action muſt be brought by him that hath the im- 
mediate eſtate and inheritance in fee- ſimple or fee - tail, but 
ſometimes another may join with him; 1 It. 53: 4. 
285. a. It is ſaid, that the reverſion muſt continue in the 
ſame ſtate that it Was at the time of the waſte done, and 
not granted over; for tho the reverſioner taketh the eſtate 
back again, the action is gone, becauſe the eſtate did not 
continue: But in ſome f zecial- caſes an action of waſte 
ſhall lie; tho”: the leſſor had nothing in the reverſion at 


the time of the waſte done: for if a biſhop makes a leaſe 


for life or years and dies, and the leſſee, the fee bein 
void, doth waſte, the ſucceſſor ſhall have an action o 
waſte. This is allow though the ſtatute of 20 Edw. 1. 
ſpeaks of thoſe that are inheritors. 1 Int, 53. b. 356. a. 
2 Roll. Abr. 825. 8 

A tenant for life cannot have this action, but a par- 
ſon, Sc. may have an action of waſte, and the writ 
ſhall ſay, Ad enhæredationem ecclefie,. for it is the dowry of 
the church If a tenant doth waſte, and he in reverſion 
dieth, the heir ſhall not have an action of waſte for 
waſte done in the life of the anceſtor: for he cannot fa 
that the waſte was done to his diſinheriſon, neither ſha 
a biſhop, maſter of an hoſpital, parſon, &c. have an ac- 
tion of waſte done in the time of their predeceſſors. 1 
Inſt. 241. a. 1 Inft. 53.b. 356. a. If a leaſe is made to 
A. for life, the remainder to B. for life, remainder to C. 
in fee; no action of waſte lieth againſt the firſt leſſee 


during the eſtate in the mean remainder, for then his 
eſtate would he deſtroyed. Otherwiſe if B. had a mean 


remainder for years, for that would be no impediment, 
the recovery not deſtroying the term of years. 5 Rep. 
76, 7 Inft. 54. 4. 4 | 

If leſſee for years commit waſte, and the years do 
expire, yet the leſſor ſhall have an action of waſte for 
treble damages, tho' he cannot recover the place waſted, 
but if the leſſor accepteth of a ſurrender of a leaſe after 
the waſte done, he ſhall not have his action of waſte. 
It is ſaid that if a tenant repairs beforg action brought, 
he in reverſion cannot have an action & waſte; but he 
cannot plead that he did no waſte, therefore he muſt 
plead the ſpecial matter. 1 Ii. 283. a. 285. a. 
306. 5 Rep. 119. 2 Cro. 658. Likewiſe, by 11 H. 6. 
c. 5. where tenants for life, or for another's life, or for 
years, grant over their eſtates, and take their profits to 
their own uſe, and commit waſte, they in reverſion may 
have an action of waſte againſt them. 2 Inf. 302. 
He in the remainder as well as in the reverſion may 
bring this action, and every aſſignee of the firſt leſſee, 
mediate or immediate, is within this act, 5 Rep. 77. 


t has been ſaid, that there are five writs of waſte, 
two at the Common law, as for waſte done by tenant in 
dower, or by guardian; three by ſtatute, as againſt te- 
nant for life, tenant for years, and tenant by the cur- 
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| was puniſhable for waſte by the Common law, for that 

the law created his eſtate as well as that of the tenant in 
dower, and thergfore the law gives like remedy againſt 
them. 1 U. 54. a 2 Inſt. 145, 299, 3ot, 305. But 
on this ſubject the authorities in the books are very con- 
tradictory, as the reader will perceive by attending to 


| the note ſubjoining to the following clauſe of the ſtatute 


of Gloucefler,, 6 Ed. 1 cap. 5. which: enacts, that A 
man from henceforth ſhall thave a writ of waſte in the 
Chancery againſt him thatholdeth'by the law of England, 
or otherwiſe for term of life, or for term of years, or a 
woman in dower.“ | 
No action of waſte lay before the ſtatute of Gloucefeer, 
but againſt tenant in dower and guardian, and by the 
tute, action of waſte is given againſt the tenant by the 


years. Br. Waſte, pl. 88. Lord Coke ſays, a reaſon is 
required, (that ſeeing as well the eſtate of the tenant by 


| the curteſy, as the tenant in dower ate created by act in 


law,) wherefore the prohibition of waſte did not lie as 
well againſt tenant by the curteſy as the tenant in dow- 
er, at the Common law; and the reaſon he aſſigus is 
this, for that by having iſſue the ſtate of the tenant by 
the curteſy, is originally created, and yet after that he 
ſhall do homage ale in the life of the wife, which proves 
a larger eſtate; and ſeeing that at the creation of his e- 
ſtate he might do waſte, the prohibition of waſte lay not 
againſt him after his wife's deceaſe ; but in the cafe of 
tenant in dower, ſhe is puniſhable of waſte at the firſt 
creation of her eſtate.” 2 og. 145. But 2 Ift. 299. 
ſays,” that at the Common law, waſte was puniſhable in 
three perſons, (viz.) tenant in dower, tenant by the curte- 
iy, and the guardian, but not againſt tenant for life or 
tenant for years; and the reaſon of the diverſity w 
for that the law created their eſtates and intereſt; an 
therefore the law gave remedy againſt them; but tenant 
for life and for years came in by demiſe and leaſe of the 
owner of the land, Cc. and therefore he might in his de- 
miſe provide againſt the doing of waſte by his leſſee 
and if hedid not, it was his negligence and default. 

Shall bave a writ of waſte] Neither this act, nor the 
ſtatute of Marlebridge, doth create new kind of waſtes, 
but gives new remedies for old waſtes ; and what is waſte, 
and what is not, muſt be determined by the Common law. 
2 Inſt. 300, gor. - ; | 

Aainſt bim] If two are joint-tenants for years or for life 
and one of them does waſte, this is the waſte of cer 

both as the place waſted, notwithſtanding the words of 
the act are, (bim that holds). 2 Inf. 202. 

Holds by the lat of England) Here tenant by the curte- 
ſy is named for two cauſes. 1ſt, For that albeit the 
common opinion was, that an action of waſte did lie a- 
gainſt him, yet ſome doubted of the ſame in reſpect to 
this word, (zenet) in the writ, for that the tenant by the 


curteſy did not holdÞf the heir, but of the lord Para- 
mount; and after this act, the writ of waſte grounded 
thereupon doth recite this ſtatute; adly, for that greater 
penalties were inflicted by this act than were at the Com- 
mon law. 2 nf. 301. EN EE | 
Or otherwiſe for term of life, or for term of years] A leſ- 
ſee for his own life, or for another man's life, is within 
the words and meaning of this law, and in this point 
this act introduces that which was not at the Common 
law. 2 ft. 301. If feme leſſee for life takes huſband, 
the huſband does waſte, the wife dies, the huſband ſhall 
not be puniſhed by this law; for the words of this act 
be (a man that holds, Sc. for life) and the huſband 
held not for life; for he was ſeized but in right of his 
wife, and the eſtate was in his wife. 2 It. 201. He 
that hath an eſtate for life by conveyance at Common 
law, or by limitation of uſe, is a tenant within the ſta- 
tute. 2 Inſt. 302. Tenant for years of a moiety, 3d or 
4th part, pro indiviſo, is within this act; and ſo it is of a 
tenant by the curteſy, or other tenant for life of a moiety, 
Sc. 2 Inſt. 302. | 
Or a woman in dower] This is to be underſtood of all 
the five kinds of dowers whereof Littleton ſpeaks, viz. 
dower at Common law, dower by the cuſtom, dower ad 
oftium eccleſiæ, dower ex aſſenſu patris, and dower de la 


teſy. It has been ſaid however that tenant by the curteſy 


222 beale; and againſt all theſe the action of waſte did 


lie 


urteſy, tenant for term of life, and tenant for term f 


* 


WA 8 


beanie Common law.. 2 Ly geg, IFrenant in dowes 
be of a manor, and a copyholder therenf commits wafte, 


an action of waſte lies againſt tenant in dower. | 
303. Action of waſte lies-againſt an ogcupant for life; 
becdtiſe he has the eſtate af the-leſlee for life; and holds 
for life, as the ſtatute mentions; 6 1 
and chapter of Worceſter, If a leſſee fop life be attainted 
of trealon, by which the leaſe: is forfeited! to the King, 
who grants it over to J S. and he afterwards does waſte, 
though he comes en le poſt, yet action of waſte lies againſt 
him 2 Noll. Abr. 846. So if a man diſſeiſes the tenant 
for life, and does. waſte, yet action of waſte lies againſt 
the tenant for term of lite; for he may 3 
over againſt the diſſeiſor. Br: Haſte, pl. 138. Likewi 
if an eſtate be made to 4. and his hei rs, during the life 
of B. A dies, the heir of A. ſhall be puniſhed' in an 
action of waſte. 1 Ji. 54. 4: b 

But an action of waſte does not lie againſt tenant by 
ſtatute merchant, elegit or ſtaple, becauſe it is not an 
eſtate for life or years, and the ſtatute mentions thoſe 
who hold in any manner for life or years. Contra; Fitzh; 
Nat. 58 H. and there ſaid; that in the regiſter there is a 
writ againſt him. 6 Rep. 37. Some books give the reaſon 
of it to be, becauſe the conuſor, if he commits waſte, 
may have a venire facias ad computandum, and the waſte 
ſhall: be recovered in the debt. Fitz. Nat. 58. 5. (K) 
If a man makes a leaſe for years, and puts out the leſ- 
ſee, and makes a leaſe for life, and the leſſee for years 
enters upon the leſſee for life, and does waſte, the-leſſee 
for life ſhall. not be puniſhed for ft. 2 . 303; IP 
leſſce for years makes a leaſe of one moiety to A. and 
of the other moety to B. and A. does waſte; the action 
ſhall be againſt both; for the waſte of the one is the 
waſte of the other. Brotunl. 238. Amn. 

An action of waſte lies againſt a deviſee, and the writ 
may ſuppoſo it ex Igatione, for it is within equity of the 
ſtatute. B. Waſte, pl. 132. If an eſtate of land to 
be made to baron and feme, to hold to them during the 
coverture, Sc. if they waſte, the feoffor ſhall have 
writ of waſte againſt them. Liz: ſea. 381, If feme 
leſſee for life marries, and the huſband does waſte, action 
lies againſt both. 2 Roll. Abr. 82. And if in the 
above caſe, the huſband dies, action of waſte lies againſt 
the feme-for the waſte he committed: IA. id. 

But if tenant in dower marries, and the huſband does 
waſte and dies, the feme ſhall not be puniſſied for this. 
14. Ibid. Likewiſe, if baron and feme are leſſees for life, 
and baron does waſte, and dies, the feme ſhall bepuniſh- 
ed in waſte, if ſhe agrees to the eſtate, Id. Did. 1 Inſt 
54. Kel. 113. But if ſue waives the eſtate, ſhe ſhall 
not be charged. 2 Noll. Abr. 829. $6: upon leaſe for 

ears made to the baron and feme, waſte: lies againſt 
Loch. IA. Did. And if baron and feme ak joiht Een 
for years, and baron does waſte, and dies; action of waſte 


2 Lui. 


lies for this againſt the feme. 14 Ibid; Upon leaſe for 
life, to baron and feme, waſte lies againſt both. Id. 


Did. Likewiſe, if feme commits waſte, and then mar- 
ries, the action ſhall be brought againſt both. Id. Ibid. 
And the writ may be Quod fecerunt vaſum, or Quad uxor, 
dum ſola ſuit, fecit vaſtum. Br: Waſte, pl. 88. 

If baron, ſeiſed for life of his wife in right of his wife, 
does waſte, and after the feme dies, no action of waſte 
lies againſt the baron in the tenuit, becauſe he was ſeiſed 
only in right of his · wife, and the frank- tenement was in 
the feme. 1 Ia. 54. 5 Rep. 75. b. But if the baron, 
poſſeſſed for years in right of the feme; does waſte; and 
after the feme dies, action of waſte lies againſt the ba- 
ron, becauſe the law gives the term to him. 1 Ii. 54. 
See Godb. 4, 5, pl: 6. Ow. 49. * * 


6. In-what caſes in general, waſte. may be reflrained- by 
| injunttion in equity. 


ww va & 0 


tiofl. % New Abr. 493. MSS. Rep. Marquis of Pers 
v. Dorall, Canc. : 


Rep. 44. b. Dian | 


Darpel v. 


-If there be leſſee for life; remainder for life, the rever 
ſion or remainder in fee, and the leſſee in p64eſivn waſte 
the lands, though he is not puniſhable for waſte by the 
Common' law, by reaſon of the mean remajnder' for life; 
yet he ſhall be reftrained in Chancery, for this is a par- 
, * miſchief,” Mr.” 554. 8. P. 1 Pers, 23. 
But if ſuch leſſee has in his leaſe an expreſs clauſe of 
without impeachment of waſte, he ſhall not he injoined in 
equity. 1 Fern. 29. ey | 

If A. is tenant for life, remainder to B. for life, 
remainder to firſt and other ſons of B. in tail male, re- 
mainder to B. in tail, Sc. and B. (before the birth of 
any ſon) brings a bill againſt A. to ſtay waſte, and 4. 
demurs to this Bill, becauſe the plaintiff had no right to 
the trees, and no one that had the inheritance was party; 
yet the demurrer will be over- ruled, becauſe waſte is to 
| the damage of the publick, and B. is to take care of the 
| inheritance for his children, if he has any, and has a par- 
| ticular intereſt himſelf, in caſe he comes to the eſtate. 
meſs, 1 Eq. Caſ. Ab: 400. See Ibid: Cook 


— —— —— ut Ol Se 


v. Whaley, and Carew v. Carew. | 

Ir ſeems to be a general principle, that tenant in tail, 
after poſſibility, ſtall be reſtrained in equity from doing 
waſte by injunction, &c. becauſe the court will never 
ſee a man diſinherited ; per Chan. Finch. And he tock 
a diverſity where a man is not puniſhable for waſte, and 
where he hatH rigtit to do waſte; and cited Uvedale's' 
| caſe, 24 Car. 1. Ruled by lord Roll; to warrant that diſ- 
tinction. 2 Show, 69. ph 53: Abrabal v. Bubb. | 
A. deviſed' lands, on which timber was growing, to 
his wife for life, remainder to H. in fee, paying ſeveral 
legacies- within a limited* time, and in default of pay. 
ment, the remainder to C he paying the legacies ; and 
on a bill'brought by B. the court gave him leave to cut 
timber for the payment of the legacies, though it was 
oppoſed by the tenant for life and the deviſee over, he 
making ſatis faction to the widow for breaking the 
ground by carriage, waſte, Sc. 2 Yern. 152: Clanton 
v. Claxton, See ib. 218. Aſfimoale v. Le | 

A leaſe without impeachment of waſte 
ſtraint from the tenant of 2 it; and he may in ſuch 
caſe pull up, or cut down wood or timber, or dig mines, 
Se. at his pleaſure, and not be liable to anf aQion.. 
Plsud. 135. But though the tenant may let the houſes 
be out of repair, and cut down trees, and convert them 
to his own uſe; yet where a tenant in fee-ſimple made a 
leaſe for years without im of waſte, it was 


mpeachment was 
adjudged'that the leſſor had ſtill ſuch property, that if he 


cut and catried away the trees, the leſſee could only 
recover — in action for the treſpaſs, and not for 
the trees: Alſo it hath been held, that tenant for life, 


es | without impeachment of waſte, if he cuts down trees, is 


exempt from an action of 'waſte, Fe. 11 Rep. 82. 


1. Ii. 220. 2 Inft. 146. 6 Rep. 63. Dyer 184. And 


if the words are, to hold without impeachment of 
waſte, or any writ or action of waſte, the leſſor may 
ſeize the trees, if the leſſee cuts them down, or bring 
troyer for them, Mood 'Inft. 574. 

In many caſes, like wiſe, the court of chancery will 
reſtrain waſte though the leaſe, Sc. be made without 


impeachment of waſte. For, the clauſe of without im. 
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peachment f waſte, never was extended to allow the de- 
ſtruction of the eſtate itſelf, but only to excuſe for per- 
miſſive waſte, and therefore ſuch a clauſe would not 
give leave to fell or cut down trees o ntal or ſhel- 
tering of a hSaſe; much leſs to deſtroy, dt demoliſh a 
houſe itſelf,. See 5 New: Ar. 495. MSS. Rep. in Chan. 
1744. Packington v. Packinton, and 2 Freem. Rep. 53. 
Abraham v. Bubb; Where A. on the marriage of his 
eldeſt ſon, in Conſideration of 10,000), 1 ſettled 
(inter alia) Raby caſtle on himſelf for life, without im- 


peachment of waſte, remainder on hig ſon for life, and - 


to his firſt and other ſons in tail mal@}, afterwards hav- 
ing taken ſome diſpleaſure to his ſon, he got 200 workmen 
together, and of a ſudden ſtrip 
iron, 3 nd boards, f zoo 
And the *court, on the ſon's filing his bill, granted an 
injunction to ſtay committing waſte in pulling down the 
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es off all re- 


the caſtle of the lead. 
e. to the value of zool. 


caſtle, 
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MAAS. 
caſtle, and upon hearing the cauſe, not only the injunc- 
tion to continue, but that the caſtle ſhould be 
and put in the ſame condition it was in; and 
purpoſe.a commiſſion was to iſſue to aſcertain what ought 
10 be repaired, and a maſter to ſee it done at the charge 
and expence of the father, and the ſon to have his coſts. 
2 Vern. 738, 139. 1 Salk. 161. S. C. Jane v. Ld. Ber- 
nard. Vide 1 F. Vill. 27). 


6. What relief may be given in equity, in caſes of waſte. 
A bill was brought to reſtrain tenant in dower 
getting peat z Lord Chancellor diſmiſſed it with coſts, as 
it appeared to be vexatious; the peat ſhe ſold not being 
above the value of 109. Hot. en 2 JM 
diggin t is in many p e ordin e; and 

0 ds only fruit that can riſe from nay; 4 T 
do not carry away the ſoil, for they dig off the turf, then 
take away. the peat, and lay the turf down _ And 
the tenant for life.can no more dig peat to ſell, than cut 
down timber to ſell ; and the Chancellor ſaid, if he was 
to give any relief, he muſt direct an iſſue ; but that the 
cauſe was of too frivolous a nature to maintain the ex- 
pence. ' $ New Abr. 496. MSS. Rep. Wilſon v. Bragg. 
1742. Vide 2 Vern, 392. Hanſon v. Derby. 
A. tenant for life, remainder to truſtees to preſerve, 
Sc. remainder to C. the plaintiff in tail, remainder over, 
with power to A. with conſent of truſtees, to fell timber, 
and the money ariſing to be veſted in land, c. to the 
ſame uſes, Sc. A. felled timber to the value of 20001. 
without conſent of truſtees, who never intermeddled ; and 
A. had ſuffered ſome of the houſes to go out of repair, 
C. by bill prayed an account and injunction. The maſter 
of the rolls ſaid, that the timber might be conſidered un- 
der two denominations, to wit, ſuch as was thriving and 
not fit to be felled; and ſuch as was unthriving, and 
what a prudent man and good huſband would fell, &c. 
and ordered the maſter to take an account, &c. and the 
value of the former, which was waſte, and therefore be- 
longs to the plaintiff, who is next in remainder of the 
inheritance, 1s to go to the plaintiff, and the value of the 
other is to be lad out according to the ſettlement, &c. 
but as to repairs, the court never interpoſes in caſe of 
permiſſive waſte, either to prohibit or give ſatisfaction, 
as it does in caſe of wilful waſte; and where the court 
hath juriſdiction of the principal, vz. the prohibiting, 
it does in conſequence give relief for waſte done, either 
by way of account, as for timber felled, or by obliging 
the party to rebuild, Sc. as in caſe of houſes, &c. — 
mentioned Lord Bernard's caſe as to Raby Caſtle. 2 Vern. 
538. But as to repairs, it was objected, that the plaintiff 
here had no remedy at law by reaſon of the demeſne eſ- 
rate for life to the truſtees, between plaintiff's remainder 
in tail, and the defendant's eſtate for life, and that there- 
fore equity ought to _ e, Sc. and that it was a point 
of conſcience. Sed non allocatur. 5 New Abr. 496. MSS, 
Nep. Mich. vac. 1133. Caſtlemain v. Lord Craven. 

A lord of a manor may bring a bill for an account of 
oar dug, al Grober cut by the defendant's teſtator. Thus, 

A cuſtomary tenant of lands, in which was a copper 
mine, that never had been opened, « po the ſame, and 

dug out and fold great quantities of oar, and died; and 
his heir continued digging and diſpoſing of great quanti- 
- ties out of the ſame mine. The lord of the manor brought 
a bill in equity againſt the executor and heir, praying an 
account of the ſaid oar; and alledged that theſe cuſto 
tenants were as copyhold tenants, and that the free- 
bold was in the plaintiff as lord of the manor and owner 
of the ſoil ; and that the manner of paſling the premiſ- 
ſes, was, by ſurrender into the hands of the lord, to the 
uſe of the ſurrenderee. It was inſiſted for the defendants, 
that 1t did not appear, that the admittance in this caſe 
was, to hold ad voluntatem domini ſecundum conſuetudinem, 
&c. without which words, it was inſiſted, that there 
could be no copſhold, as had been adjudged in Lord 
Ch. J. Holt's time. And Lord Chan. Cowper ſaid it would 
be a reproach to equity to ſay, that where a man has ta- 
ken another's property, as oar, or timber, and diſpoſed 
of it in his life-time, and dies, there ſhould be no remedy. 
P. Will. Rep. 406. pl. 112. Biſhop of Wincheſter v. 
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2 Vide Fin. Rep. 135. Willi v. Sir Ed. Stradling. 

2 Vern. 2 ph 247. | 

One ſeiſed in fee of lands in which there were mines, 
all of-them unopened, by a deed conveyed thoſe lands, 
and all mines, waters, trees, Sc. to truſtees and their 
heirs, to the uſe of the grantor for life, (who ſoon after 
died) remainder to the uſe of A. for life, remainder to 
B. for life, remainder to his firſt, Sc. ſon in tail male 
ſucceſſively, - remainder to his two ſiſters C. and D. and 
the heirs of their bodies, remainder to the grantor in fee. 
A. and B. had no ſons, and C. one of the ſiſters died with- 
out iſſue, by which the heir of the grantor as to one 
moiety of the 1 had the firſt eſtate of inheritance: 
A. having cut down timber and fold it, and threatened 
to open the mines; the heir of the grantor, being ſeiſed 
of one moiety ut ſupra, by the death of one of the ſiſters 
without iſſue, brought his bill for an account of the 
moiety of the timber, and to ſtay As opening of any 
mine: And it was adjudged the right to this timber be- 
longs to thoſe, who, at the time of its being ſevered from 
the freehold, were ſeiſed of the firſt eſtate of inheritance, 
and the 2 becomes veſted in them. 2 P. Will. 
240. field v. Bewit | 


J 


A bill was brought againſt the executors of a jointreſs, 
to have a ſatisfaction out of aſſets for permiſſive waſte 
upon the jointure of the teſtakrix, &c. But by _ 
J. the bill muſt be diſmiſſed, for here is no covenant that 
the jointreſs ſhall keep the jointure in good repair ; and 
in the common caſe, without ſome particular circum- 
ſtances, there is no femedy in law or equity for permiſ- 
five waſte after the death of the particular tenant. Vin. 
Sr. tit. Waſte, p. 523. cites MSS. Rep. 1 Geo. 1. in 
mc. Turner v. Buck. * 7 
It has been ſaid in equity, that remainder- man for life 
ſhall, in waſte, recover damages in proportion to the 


wrong done to the inheritance, and not in proportion 


only to his o- eſtate for life. 1 Vern. 158. Brown 
v. Brown, 

A. being tenant for ninety-nine years, if he ſhould fo 
long live, with truſtees to preſerve remainder to his firſt 
and other ſons in tail, remainder to B. in tail. A. and 
B. before iſſue born of A. fell timber. The eldeſt ſon 
of A. afterwards bring his bill, for an account and ſa- 
tisfaction of the timber againſt B. Per Lord Chan, Plain- 
tiff has no remedy at /aw either in his own name, or in 
the name of his truſtees. A. if he had not conſented to 
it, ſhould have brought treſpaſs; for tenant for years is 
conſidered as a fiduciary for remainder-man or his leſſor. 
If A. had had an eſtate for life, and no limitation to truſ- 
tees, the plaintiff could have had no remedy ; becauſe 
tenant for life might have barred, or ſurrendered the 
whole eſtate to the remainder-man : But here the free- 
hold was in the truſtees ; and the poſſeſſion of leſſor for 

ears is in law the poſſeſſion of the owner of the freehold. 
he truſtees however could not here have maintained 
waſte, becauſe the Common law gave no action of waſte, 
but to the owner of the inheritance ; and the ſtatute of 
Glouceſter gives the writ to the ſame perſon ; but the truſ- 
tees are in no other condition than remainder-man for 
life. Truſtees may bring a bill in equity to ſtay waſte, 
before the contingent remainder comes in eſe, If the 
truſtees had brough ſuch a bill, the court, as to trees 
actually cut, would have obliged them to have made ſa- 
tisfaction in money, to have been ſecured to attend the 
contingent uſes, Where there is tenant for life or years 
ſubject to waſte, and timber is blown down, the owner 
of the firſt remainder in tail veſted, ſhall have it; for the 
Common law conſiders an eſtate in contingence as 
no eſtate : and when the tree 1s ſevered the property veſts 
in ſomebody. If there be tenant for life, remainder for 
es remainder in fee, remainder- man can have no action 
or waſte, becauſe plaintiff muſt recover the place waſted, 
which would be injuſtice to the remainder over; but ſuch 
a remainder-man of the inheritance after the intervening 
eſtate may have trover for the trees, and if remainder- 
man for life dies in the life of remainder-man in fee, he 
may bring waſte.—Though an action is a proper re- 
medy, yet it has never been determined that a bill for an 
account 
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account cannot be maintained aſterwards: And though 
a recovery was ſuſſeted after waſte done, it was to the 
uſe of plaintiff and his heirs, which is no new uſe, and 
ought not to bar waſte in equity. It is true, action of 
waſte dies with the perſon, but tho*-waſte will not lie at 
law, as the perſon committing it is dead, yet be may have 


relief in this court. It has been held in all caſes of fraud, 


the remedy never dies with the perſon; but relief may be 
had againſt the executor out of aſſets; and this court will 
follow the aſſets of the party liable to the demand; and 
coll uſion in this court is the ſame as fraud. Decreed a 
Satisfattion to be made 10 t { Plain for the value of the tim- 
ber, as he is now tenantin fee of the eſtate; but would not 

ive any intereſt, as that would be carrying it-too far. 5 

ew Abr. 499. Garth v. Cotton. See as to waſte generally, 


Black, Com. 2 V. 281. 3 J. 323. How prevented in equity, - 


Id. 3 V. 438. Impeachment of waſte, Id. 2 V. 283. to 
waſte of lands, Id. 2 V. 14, 91. and as to the writ of 1wafte, 
Id. 3 V. 227. For more learning on this ſubject, ſee 5 New 
Ar. and 22 Vin. Abr. tit. Waſte. 18 | 


* "Of abi droge; bv wah; 


The proceſs incident to action of waſte, is firſt a writ 
of ſummons made by the curſitor of the county where the 
land lies, and on the return of this writ the defendant may 


eſſoin, and the plaintiff adjourn, Sc. Then a pone is to be 


made out by the filazer of the 2 on the return of 
which a diſtringas iſſues for the defendant to appear, and 
upon his appearing the _ declares, and the defen- 
dant pleads, Sc. Or if the defendant makes default, a 
writ of enquiry goes to the ſheriff to enquire by the oath 
of twelve jurors what damage the plaintiff hath ſuſtained, 
and then the party hath judgment to recover the treble of 


it; alſo after judgment entered, a writ ſeiſin is award- | 


ed to the ſheriff to give poſſeſſion to the plaintiff of the 
place waſted, Comp. Attorn. 250, 251, 258, 259. And 
a plaintiff ſhall have coſt in all actions o waſte where 
the damages found do not exceed twenty nobles, which 
he could not by the Common law. Stat. 8 & g W. 3. c. 
11. A common writ of waſte is of this form. GEORGE 
the Third, &c. To the ſheriff of S. Greeting: If A. B. ſhall 
ſecure you, &c. then ' ſummon by good ſunmoners C. D. 
that he be before our juſtices, &c. to ſbew 10 5 whereas by 
the common council of this kingdom of England, it is provid- 
ed, that it ſhall not be lawful for any man to commit waſte, 
ſpoil, or deftruflion in lands, houſes, woods, or gardens "to 
bim demiſed for term of life or years; the ſaid C. in a bouſe, 
lands and woods at W. which be holds for the term of bis 
life, of the demiſe of the ſaid A. hath made waſte, ſpoil, and 
deſtruclion, to the difinberiting of him the ſaid A. and againſt 
the form of the 772 aforeſaid, &c. See Supra. — 
WASTEL-BOWL, (From the Sax. Vaſbeal, i. e. 
Health be to you) A large ſilver cup or bowl, wherein 
the Saxons, at theit. entertainments, drank a health to one 
another in the phraſe of waſs-beal: And this waftel or 
waſ5-heal bowl, was ſet at the upper end of the table in 
religious houſes for the uſe of the Abbot, who began the 


health or poculum charitatis to ſtrangers, or to his frater- | 


nity. Hence cakes and fine white bread, which were 
uſually ſopped in the waftel bowl, were called aſel 
Bread, Matt. Pariſ. 141. | r 
WASTORS, Were a kind of thieves fo called; men- 
tioned among robbers, draw-latches, c. Stat. 4 Hen. 


. 2. 
2 WATCH, is to ſtand ſentry or attend as a guard, Sc. 
And watching is properly for the apprehending of _ 
in the night, as warding is for the day; and for default 
of watch and ward the townſhip may be puniſhed. In 
all towns, Cc. between the day of Aſcenſion and Michael- 
mas-day, night-watches are to be kept, in every city 
with {1x men at every gate; and ſix or four in towns; 
and every borough ſhall have twelve men to watch or 


according to the number of the inhabitants of the place, 


from ſun-ſetting to ſun- riſing; who are to arreſt ſtrangers 
ſuſpected, and may make hue and cry after them, and 
juſtify the detaining them until the morning: And watches 
ſhall be kept on the ſea coaſts, as they have been wont to 
be. Stat. 13 Ed. 1. c. 4. 5 Hen. 4. c. 3. Every juſtice of 
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| peace may cauſe theſe #jght-watches to be duly kept; which 
18 to be compoſed of men of able bodies, and ſufficiently 
weaponed ; And none but inhabitants in the fatne town 
are compellable to watch, who are bound to keep it in 
turn, or to find other ſufficient perſons for them, or on re- 
fuſal, are indictable, Sc. G. Lit. 40. Cro. Eliz. 204. By 
a late ſtatute the watch of St. James's pariſh and Hanover- 
Square are tegulated ; the veſtry to chuſe a ſufficient num: 
ber of watchmen, and one beadle for each ward, and a 
point ſtands, and what wages or allowances ſhall be made 
—— a — ma _ ders for — better government, 
, The watc Ll apprehiend all rogues, vagabonds, 
and other diſturbers of the peace, ad liver thern | 
the conſtable of the night, in order to be carried before 
Juſtice, Sc. Veſtries may aſſeſs houſes to defray the charge 
of watchmen and beadles, not exceeding 4d. in the pound 
of yearly value, and collectors to account, Sc. Stat. 8 
Geo. 2. c. 15. The like 7 acts, for regulating the 
nightly watch in the pariſſſes of St. Martin in the Fields, 
St. Paul Covent-Garden,” St. Margaret, and St. ohm the 
Evangeliſt, and St. Anne, within _ ; of Ys 
minfter ; alſo conſtables ſhalſ®twicer oftner every night, 
go about their pariſhes,' and with the warchmen uſe en- 
deavours to prevent fires, murders, and robberies, c. 


and to that end*apprehgnd' malefactors, ſuſpected per- 
ſons, Sc. en The cb of 
the pariſh, of St. Andrew Holborn in the ggvinty of Mid- 
dleſex, to be undet the ſame regulati T Stat. 10 Geo, 
2. c. 25, Watchmen in the city of Lorton ſee Conflables 
of London | 


Perſons aggrieved by aſſeſſments for watch and ward 
7 to the Mayor, Sc. 11 Geo, 1. c. 18. / 19. 
ATCHES, made by artificers, are to have the makers 
names, Sr. under the penalty of 20 l. Stat. 9 & 10 . 
n 2 N 
: WATER, In which are included navigable rivers and 
ſtreams, the ſtatutes relating to. Vide Rrvers. 
— WATER-BAILIFF, An officer in port-towns, for the 
ſearching of ſhips. Alſo in the city of London, there is a 
water-bailiff who hath the ſuperviſing and ſearch of fiſh 
brought thither; and the gathering of the toll ariſing 
from the Thames: And he attends on the Lord Mayor, 
having the principal care of marſhalling the gueſts at his 
table ;-and arreſts men for debt, or other perſonal or cri- 
minal matters'up6n the river of Thames. 28 H. 6. c. 5. 
. .* WATER-COURSE, A water-courſe does not begin 
by preſcription, nor yet by aſſent, but begins ex jure na- 
ture, having taken this courſe naturally, and cannot be 
diverted. Per M billack J. 3. Bulſt, 340. in caſe of Surry 
v. Piggot.” ha 
Action on the caſe lies for diverting a water-courſe to 
ry prejudice. See Aclion on the caſe, and Het. 32. Skin. 
316, 389. '5 Med. 206. and 22 Vin. Abn 525, 528. 
WATER-GAGE, A ſea wall or bank, to reſtrain the 
rrent and overflow ing of the water : And it ſignifies an 
inſtrument to guage or meaſure the quantity or deepneſs 
of any waters.” 
WAT ER-GANG, (Watergangium) Is a Saxon word 
for a trench or. courſe to carry a ſtream of water; ſuch 
as are commonly made to drain water out of marſhes. Or- 
uin. Nariſc. de . Chart. H. 3. 
- WATER-GAVEL, Was a rent paid for fiſhing in, or 
other benefit received from ſome river. Chart. 15 H. 3. 
WATER-MEASURE, is greater than FF inche/ter- 


| meaſure, and uſed for felling of coals in the pool, &c. 


mentioned in the Stat. 22 Car. 2. c. 11. | 
WATERMEN. The Lord Mayor and court of alder- 
men in London, have a grefit power in the goverment of 
the Company 7 Watermen, and appointing the fares for ply- 
ing on the ; and the juſtices of peace for Middle- 
ſex, and other adjoining counties, have likewiſe authority 
to hear and determine offences, Sc. Watermens names 
are to be regiſtered; and their boats be twelve foot and 
a half long, and four foot and half broad, or be liable to 
forfeiture: And matermen taking more than according to 
the fares aſſeſſed, ſhall forfeit 405. and ſuffer half a year's 
impriſonment ; and refuſing to carry perſons for their 
fare, be impriſoned for twelve months: Alſo none ſhall 
ply on the river, but ſuch as have been apprentices to 


watermen 


TE river; A 


as Ha 1 Fain Se. 0%; 


: The ſecond is called ſkenild-ftreet,- ſo: cal 


* ES: 
W A T 


watermen for ſeven y 8 n 


16. 29 Car. 2. c. J. eee ne — 
eras are made a c: ny, Tk oy 
dermen! 75 . — ——.— 
to three of the beſt light cove — 7 de 


nd men 10 le a 9 9 e A: fray 
for preſerving, goed government; and. the, rulers and, a 
ſiſtauts be make rules, to be obſerved Ip penalties, 


© &c. The rulers on thein court- days, f. 


point 
on 2 car 2 — 


Watermen to, p 52 = 5 


. And no ap- 


prentice ſhall take upon him — of, any boat, till he 
is K En Pane age, if a walgrman 's on; and ſeventeen, 
if a e s he hath, worked: with ſome able 


Waterman ber- ud e under the penalty of tos. And 
if any. perſon. not having, ſerved 5 = years to a water 


man, &c. row any boat on the ſaid river, for hire, he 


hey forfeit; ip But. gankener boats dung. boats, fiſh- 


pan | ghters welker q, are except: 
— ties fler 1d be levied, by ee for want of | a 
which mo Lor K vor, or. a 2 pod a ay, commit 


the offenders to he houſe of, correction o_ any time-not 


exceeding a month, nor leſs than 14 days, & Sc. Stat, 2 

Geo. 2. c. 26. Watermen. uſing boats, Cc. upon the 
Thames, are not to take any apprentice under 14. years 
old, who ſhall be. bound for ſeven years, and inrolled in 
the bock of the watermens company, on pain of 101. 
And no more than two apprentices to be taken, at one 
time, when the firſt hath ſeryed four years, under the like 
penalty. No tilt boat, rowbarge, c. ſnall take in above 
thirty-ſeven paſſengers, and three, more by the way; nor 
any other hoat above eight paſſengers, and two by, the 
way, on forfeiture. of 51. for the firſt offence, and 104. 
for the ſecond, &c. And in caſe any perſon he drown: 


ed, where a greater number. is taken in, the, waterman to 


be guilty of felony, and tranſported: Alſo tilt boats uſed 
between London Bridge and Graueſend ſhall. be 15 tung, 
and not under, and the other boats, 3 tuns. And rulers 
of the company of watermen are to appoint two officers, 
one at Rillingſgatę at high water, and another at me; 
end, to ring a bell for the tilt-boats, Sc. to put off; and 

they not immediately proceeding. in their voyage with 
two ſufficient men, ſhall forfeit 5 l. leviable on their boats, 
tackle, Sc. Perſons navigating. flat bottomed boats or 
1294 not ſubject to the penaſties of the act 10 75 7 

The 5 of watermen aſſeſſed by the . 
3 are from London Bridge to Limebouſe, Ratcliff- 


\ croſs, Sc. Oars 15. Skullers 6d. Wapping 


3 
therbith church ſtairs, c. Oars 6d. and Kellers 34 
From either ſide of the water above the Bridę * to 


| beth and Lau- ball, oars 1 3. ſkullers 6d. All the ſtairs 


8 London Bridge and Weſtminſter, oars- 6d. and 
ullers 3 d. 

WATER-ORDEAL, Aw ag.of purgation uſed by the 
Saxons. See Ordeal, and Black; Com. 4 V. 336. 

WATERSCAPE, (from the Sax. Waeter, Agua, & 
Schap, duct us) an aqueduct, or paſſage for tvater. 

WATLING-STREET, Is one of thoſe four ways 
which the Romans are ſaid to have made here, and called 
them Conſulares, Pretorias, Militares & Publicas. This 
Fireet is otherwiſe called MWerlam. rect. Et frata:quam: fil 
Meibe regis ab 22 mari uſque ad occidentale per Angliam 
firaverunt. R. Hov. f. 248. a. n. 10 This freet leads 
from Dover to London, St. Albans, Dunſtable, Towerceſter, 


Albenſlon, and the Severn, near the Mrekin in Sbropſbire, 


extending itſelf to Angleſey in Wales. Anno 39 El. c. a. 

lac ab Tenis, 
ſtretching from Southampton over the ziver Jie, at New- 
Bridge; thence by Cambden and Litchfield ; then it palleth | 


the the river Derwent by Derby, ſo to-Bol/cover caſtle, 2 8 | 
e | nant or agreement-(whence to wedd, wedding, a added 


ends at Tinnum. The third was called The Foſſe, be- 
cauſe in Orgs places it was never perfected, but lies as a 


2 


* 


; 


« 


: v 4 . . „ 


large ditch, W N 
bor 7, your Sw in he ea, and fer — 


Emi 2 * os reet, beginning at St. David's in 
. —— o Sauthampton. See the laws of 
ward the ain — en eby thaſe-four: pb s had 
the prinlege. of Pay: See Hollinſbed's wol. 1, 


cap, 255 and. Haury of Huntingion, lib. 1. in m. And 
17 Mill 1 c. go there are three ways mentioned; 


emild-Arect. is ene which was called Jeni/d from 


= Leni, and ftreat, which ſignifies a way. See an old de- 

ſcription, of theſe ways,.-r —_— Rubert of Glouceſter. 

9. | Pups Awigegf of Warw. p. 6. Co 

AVESO N, Is uſed for ſuch gopds as after ſhipwreck 

NI upon the waves. Chart. 18 Hen. 
etſon. 

WAN-CHANDLERS. Juſtices 0 of Pere ſhall exa- 
mine the goodneſs of wax-candles ; and chandlers are to 
take but 34, a pound for the candles Sc, more than the 
common Price of the wa on of forfeiture, and to 
be fined by the juſtices, Sc. tat. 11 H. 6. c. 12. Man- 
chandlers mixing. with their war, tallow or other deceitful 
ſtuff, ſhall forfeit the candles; and they are to have 
ſtamps or marks,-which ſhall. not be counterfeited, under 
penalties, Sc. 23 Elia c. 8; 

WANSCOT, (Cragium) A duty anciently paid twice 
28 towards the charge of wax- candles in churches. —— 

ibutum quod in eccleſiis Aan ddbalur ad /ubminiſiravionem ceræ 


5 luminarium. Spelm. | 
or road, Litt. And 


WAL, ( Vis) A. paſſage, 
where a man has a way to h cloſe; he cannot go further 


without: a, preſcription ; but it is held if he go to a — 
5 bridge, it TAY: be-otherwiſe. 1 Ld, Raym. 75: 


See-farther, Black; Ch. 2. V. 35. And as to diſturbance 
2 {cs Anon on tx Caſe, and Black. Om 3 V. 


ATS AND MEANS, Committee of, When the Com- 
mons: of Great. Britain, in parliament aſſembled, have 
voted a ſupply. to his Majeſty, and ſettled the quantum of 
that ſupply, they uſually, reſolve themſelves into what is 
called a committee of ways and means, to conſider of ways 
and means to raiſe that ſupply ſo vated. See Black, Com. 
1 V, 207, 308. 

- WEALD, or WAID,. In the de of names of 
places, ſignifies ſity yo pear pad, From Sax: Weald, 
i. e. a wood: And the parts of the counties of Kent 
and-Suſſex, are called te e ealds; tho miſprinted wildes 
in the ſtatute 14. Car 2. c. | 

4 From * Sax. Heal, i. e. Strages, & 
Rok Spoliatto).;Is the robbing of a dead man in his grave, 
Leg. Etbelred c. 21. 

WEAR, A great dam made a · croſs a river, accommo- 
dated for the taking of fiſh, or to convey a ſtream to a 
mill. And all ters for the taking of fiſh, are to he put 
den, except on the ſea-coaſts, by the ſtatutes. g H. 3. c. 


þ 23. and 28 Ed. 3:6, 4. Alſo commiſſions ſhall be grant- 


ed. to juſtices, to keep the waters, ſarvey wears and mills, 
and to inquire of and correct abuſes; and where: it is 
found by them that any new wears are made, or others 
altered to the. nuſance of the publick, the ſheriff by 
| feire facias is to give the perſon making them notice-of 
it; and if- he do. not amend the ſame in three months, 
E 100. marks, Sc. Stat. 1 8 4 Hoa. 12 


WEAVERS, Perſons uſing the-trade-of a weaver, ſhall 
not keep a tucking or fulling-mill, or uſe. dying, Se. 
Or -have-abeve. two looms i in a houſe, in any corporation 
or market-town, on pain of forfeitingy205. à weck: And 
ſhall ſerve an apprenticeſhip of ſeven years to a weaver 
28 or ſoall forfeit aol. &c. Stat. 2 & 3 P. & 

. M 

WED. (0 A-covenant or; agreement; whence. ta 
' avedd, a-wedded huſband,. wedded bond-ſlave, Cowell. 

+ WEDBEDRIP, the cuſt ſervice. which inferior 
tenants paid-te-their lord in cutting down their corn, or 
; harveſt duties. From the Sax. ¶ ed, a cove- 


huſband, a wedded- bondſlaye, Ee.) and Biddan, to pray 


ond ſe 10 Lincoln, The fourth wacall 


{ 
F 
{ 
1 
0 
0 
2 
1 


or 4cfire, and-rippan to reap or mow. As a covenant of 
the tenant to reap for the lord at the time of his bidding | 


or commapding. Paroch. Antiq. 401. 
weeks make a month, Sc. And the week was originally 

vided into ſeven days, according to the — of the 
even planets, Skene. 


WEIGIHI, Vaga) Is a weigh of cheeſe or 46001, contains | 


ing two hundred and fifty- ſæ pounds; and in Eſſex the 
weigh of cheeſe is three hundred pounds. A weigh of 


barley or malt is fix quarters, or forty-eight buſhels: And 


we read of a weigh of ſalt, Sc. 9 H. 6. c. 8. 
buyers and ſellers, of goods and merchandize, for reduc- 
ing the quantity and price to a certainty, that there may 
be the leſs room for deceit and impoſition. There are 
two forts of weights in uſe with us, viz. Troy weight and 
Averdupoize © Troy-weight contains twelve ounces to the 
pound, and no more; by which are weighed gold, ſilver, 
pearl, jewels, medicines, ſilk, wheat - bread, Sc. and Aver- 
dup3is contains ſixteen ounces in the pound, by which 
grocery wares, copper, iron, lead, fleſh, cheeſe, butter, 
tallow, hemp, wool, Sc. are weighed : and here twelve 
pounds over are allowed to every hundred, fo as one hun- 
dred and twelve pounds make the hundred weight. Dall. 
248. In the compoſition of Troy-weight, twenty penny 
weights make an ounce, twenty-four grains a penny- 
weight, twenty mites a grain, twenty- four droits a mite, 
twenty perits a droit, and twenty-four blanks a perit : 
And the Troy-weight is ſaid to be 205. ſterling in the 
pound; and the Averdupois weight 25 5. ſterling. 4 Shep. 
Ar. 194. Fleta mentions a weight, called a Trone- 
weight, being the ſame with what we now call Troy- 
weight ; and according to the ſame author, all our weights 
have their compoſition from the penny ferling, which 
ought to weigh thirty-two wheat-corns of the middle 
ſort ; twenty of which pence make an ounce, and twelve 
ſuch ounces a pound ; but fifteen ounces make the mer- 
chants pound. Fleta lib. 2. c. 12. By Magna Charta, 
9 H. 3. c. 25. 14 Ed. 3. c. 12. 25 Ed. 3. c. 10. 27 
Ed. 3. Sc. There is to be but one weight, &c, through- 
out the kingdom; but this is to be underſtood of the 
ſame ſpecies of goods, otherwiſe the Troy and Averdupois 
weights would not be permitted, ' Every city, borough 
and town, ſhall have a common balance, with common 
weights ſealed on pain of 10/1. in the city 34. the bo- 
tough, and 405. the town. 8 H. 6. c. 5. 
jes and market-towns are injoined to have common ba- 


ances, weights and meaſures, by 11 H. J. c. 4. And | 


by this ſtatute, weights are to be marked by the chief 
officers of places, and ſealed, Sc. Refuſing or delaying 
to do it, is liable to a penalty of 40s. And allowing 
weights not agreeable to the ſtandard, incurs a forfeiture 
of 51. Ge. 
a —— to view all weights and meaſures, and burn and 
deſtroy thoſe which are defective; alſo fine the offend- 
ers, Sc. And two juſtices of peace have power to hear 
and determine the 1 of mayors. See the ſtatutes 
47 Car. 1. c. 19. 22 Car. 2. c. 8. Sc. and vide Meaſure, 

WEIGHTS OF AUNCEL, mentioned in ſtat. 14 Ed. 
3. fl. 1. c. 12. See Auncel-weight. | 

WEND, Vendus, i. e. Perambulatio, from the Sax. 
Wendam) Signifies a certain quantity or circuit of ground. 
Rental. Regal Maner. de Wye, page 31. 

WERE, (Sax. Wera) Is the ſum paid in ancient time 
for killing a man, when ſuch crimes were puniſhed with 
pecuniary mulcts, not death: Or it is pretium redemptio- 
nis of the offender. Leg. Edw. Conf. c. 11 

WERELADA, (From the Sax. Were, i. e. Pretium 
Capitis Hominis Occiſi, & Ladian purgare) Was where a 
man was ſlain, and the price at which he was valued not 
paid to his relations; but the party denied the fact; 
when he was to purge himſelf by the oaths of ſeveral 
perſons, according to his degree and quality, which was 
called Werelada. Leg. H. 1. c. 12. 

WERGILD, WEREGILD, (Wergildus) The price of 
homicide ; paid partly to the King 2 the loſs of a ſub- 


je, partly to the lord whoſe vaſſal he was, and partly 
to the next of kin of the perſon ſlain, 
Black. Com. 4 V. 188, 308, 406. 


LL. H. 1. See 


Chavell, Te 
WEEK, (Septimana) Seven days of time; four of which 


2 


Stat. 22 Geo. 2. c. 49. 


But only ci- 


And the mayors and ſuch officers are once 


| 4V. 227. 


W H O 


WEST-SAXONLAGE; Was the law of the f 
Saxons. See Merchenlage, and Black. Com. 1 V. 65. 4 L. 405. 
WESTMINSTER, (#ftmonafterium, Sax. H/ eft-myn- 


fer, i. e, Occidentale Monaſterium) The ancient ſeat of our 


Kings; and is nowgthe well known place where the High 
Court of Parliament, and courts of judicature ſit: It 
had great privileges granted by Pope Nicholas ; among 
others, Ut amplius in perpetuum Regiz conflitunionis locus Ft 
atque repoſitorium regalium ne. 4 Inſt. 255. By the 

| A free market is to be erected 
for the fale of fiſh in the city af Veſiminſter. 


| --/WESTMONY AND ISELAND, Fiſhing vellels not 
WEIGHTS, (Pondera) and Meaſures, Are uſed between 


to proceed thither till the xoth of March;x 5 Cur. 4. c. 13. 
5 3 And Sturgeon, vide Regal Fiſhes, and Black. 
2 #2233 il EF 
WHAL .E-FISHING, In the northern ſeas; Sc. See 
Greenland. Tar r | | 
WHARF, (I kara) A broad plain place, near ſome 
creek or haven, to goods and wares on that are 
brought to or from the waters: 12 Car: 2. c. 4. ; 
WHARFAGE, i barfagium) Is money paid for land- 


ing of goods at a wharf, or for ſhipping and tak inggoods 


into a boat or barge from then& : It is mentioned in the 
ſtatutes 17 H. g. c. 26. and 22 Car. 2. c. 17: | 
WHARFS. By ſtatutes 1 Elia. c. 11. and 13 & 14 


Car. 2. c. 11. ſet. 14. the crown is enabled by commit- 


ſion to aſcertain ne limits of all ports; and to aſſign pro- 


per wharfs and quays in each port, for the excluſive land- 


ing and loading of merchandize. Vide the Statutes. 
WHARFINGER, Is he that owns or keeps a wharf. 
12 Gar. 2. and 22 Car. 2. And wharfingers commonly 
keep boats or lighters of their own, for the carrying out 
and bringing in of goods, in which if a loſs or damage 
happens, they may in ſome caſes be made anſwerable. 
Lex. Mercat. 1 33. | | 
WHEELAGE, (Rotagium) Tributum eft quod rotarum 
_ penditur ; hoc eft, pro plauſtris & carris tranſagptibus. 
Spelta a, 2ncf > 5 | N 
WHERLICOTES, The ancient Britiſb chariotg, that 


were uſed by perſons of quality before the invention of 


coaches. Stow's Surv, Lond. page 70. _ 

., WHINIARD, A ſword from the Sax. Jinn, i, e. to get, 

and Are honour ; becauſe honour is gained by the ſword. 
WHIPPING, A puniſhment inflicted for many of the 


7 offences. 
WVHITE-ASHES. None ſhall ſhip, lade, or convey 
away any white-aſhes, to parts beyond ſea, under the 
penalty of 6s. 8d. a buſhel. Stat. 2 C 3 Edu. 6. cap. 6. 
WHITEHART-SILVER, Is a mul& on certain lands 


in or near the foreſt of //bitebart, paid yearly into they, 


Exchequer impoſed by King Henry 3. upon Thomas de la 
Linde, for killing a He white bart which that King 
before had ſpared in hunting. Camb. Brit. 1 50. 
WHITE-MEATS, Are milk, butter, cheeſe, eggs, 
and any compoſition of them, which before the refor- 
mation were forbid in Lent as well as fleſh, till K. Hen. 8. 
publiſhed a proclamation allowing the eating of white- 
meats in Lent. Anno 1 54.3. 
WHITE-RENT, A duty or rent payable by the fin- 
ners in Devonſbire to the Duke of Cornwall. See Quit-Rent. 
WHITE-RENTS. Payments or chief rents reſerved 
in filver or white-money, called white-rents or blanch- 
farms, reditus albi; in contradiſtinction to rents reſerved 
in work, grain, Sc. Black. Com. 2 V. 42. 
WHITE-SPURS, A kind of eſquires called by this 
name. > 
WHITSONTIDE, The. feaft of Pentecofte, being the 
fiftieth day after Eaſter And is fo called, faith Blount, 
becauſe thoſe who were newly - baptized came to the 
church between Zafter and Pentecofte in white garments. 
Blount's Dit. 
WHITSON-FARTHINGS, Mentioned in letters pa- 
tent of K. Hen. 8. to the Dean of Worceſter, ee Penteco/tals. 
WHITE STRAITS, A kind of coarſe cloth in Devon- 


hire, about a yard and half a quarter broad, raw, men- 


tioned in Stat. 5 H. gc. 2. 
WHOLE-BLOOD. A kinſman of the whole blood 

is he that is derived, not only from the ſame anceſtor, 

but from the ſame couple of anceſtors. Sze Black. Com. 


i1K WIC, 


. 


WII 


WIC, A place on the ſea- ſnore, on the back of a 
river. 1 In. 4; Bat it more properly ſignifies a town, 
village, or dwelling- place; and it is often in the Saxon 
language made a termination to the name of the town, 
which had a complete name without ity as Lunden wic, i. e. 
London ton; fo Ipſwich is written in ſome old charters 
Ville de Gippo ico, which is the ſame thing, for Gipps 18 
the name, and Gipps Nic is Grpps Town. 

WICA, a country houſe or farm, and there are many 
ſuch houſes now called the Wick and the Wie. Cartular. 
Abbat. Glaſton. pag. 29. 1 

WICHENCRIF, A Suren word for witchcraft, which 
oocurs in the laws of K. Canut, cap. 27. MEA 

WIDOW, (Viaua, Relicla) A married woman bereft of 
her huſband, left all alone. Lin. The widowof a free- 
man of London, may uſe her huſband's trade, ſo long as 


the continues a widow. art. K. Cha. I. 
——— In London the widow, of a 


freeman, is, by the cuſtom of the city, intitled to her 
apparel, and 4 furniture of her bel uumber, called 
the Widow's Chamber. 4 

WOW OF THE KING, (Vidua J Was ſhe / 
that after her huſband'$ death, being the King's tenant 
in capite, could not marry again without the King's con- 
ſent. Staundf. Prerog. cap. 4. Stat. 11. Edw. 2. and 32. 
H. 8. cap. 46. 1 8 

WIDOW HOOD, (Yiduitas) The flute and condition 
of a widow.— Sciant quod ego Margeria de R. in yiduitate 
& legitima poteftate mea, remifi, relexavi, Sc. Dat. apud, 
cc. Ann. 9 Hen. 4. : 
WIFE, (Uxor) Is a woman married; and after marriage 
the will of the wife, in judgment of law, is ſubject to the 
will of the huſband; and it is ſaid a wife hath no will, 
fed fulget radiis mariti. Plowd. 344. 4 Rep. A wye 


J 
p 


| 
| 
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cannot contract for any thing; or bring actions, c. 


without her huſband. See Baron and Feme. Wife granted 


to angher, vide Dower. 8 f 
WIGREVE, (From the Sax. Wig. i. e. Slva, and Greve, 
Prepgfitus) The overſeer of a wood. Spelm. 


WIGHT»ISLAND, Was anciently called Guith by the 
Britains; whence it had many other names, as Ida, 
Wotha, &c. Law. Lat. Diel. See Stat. 4. Hen. 7. c. 


16. 
WILD-FOWL, Are not to be deſtroyed by nets or 
otherwiſe, nor their eggs taken, under divers penalties 
Stat. 25. Hen. 8. c. 11. 1 Fac. 1. c. 17. 9 Ann. c. 25. 
ide Game. AC | h 
WILL, Defef. of. An involuntary act, as it hath no 
claim to merit, ſo neither can it induce any guilt : The 
4Eoncurrence of the will, when it hath its choice either 
to do, or to avoid, the fact in queſtion, being the only 
thing that renders human actions either praiſe-worthy 
or culpable. See Black. Com. 4. V. 20, 21. But note, treſ- 
paſs will lie for an accidental hurt. 


WILL, Efates at. An eſtate at will is where lands or 
by one man to another, to have and to 


tenements are let 
hold at the will of the leſſor; and the tenant by virtue 
of this leaſe obtains poſſeſſion. Every eſtate at will is 
at the will of both parties, landlord and tenant, fo that 
either of them may determine his will, and quit his con- 
nections with the other at his own pleaſure, Note, if 
tenant at will ſows his lands, and the landlord before 
the corn is xeaped, puts him out, yet the tenant ſhall 


have the emblements and free ingreſs, egreſs and re- 
greſs, to cut and carry away the profits. Black. Com. 
2 V. 14 146. 


WILL OF THE LORD. Though in general copy- 
holders are ſtill ſaid to hold their eſtates at the will of 
the lord, yet it is ſuch a will as is agreeable to the cuſtom 
of the manor : which cuſtoms are preſerved and evidenced 
by the rolls of the ſeveral courts baron in which they are 
entered or kept on foot by the conſtant immemorial 
uſage of the ſeveral manors in which the lands lie. See 
Black. Com. 2 V. 95, 147. 17 

WILL, vitious. In all temporal juriſdictions an overt. 
act, or ſome open evidence of an intended crime, is ne- 
ceſſary, in order to demonſtrate the depravity of the 
will, before the man is liable to prffiſhment. And, as 
a vitious will without. a vitious act is no civil crime, fo, 
on the other hand, an unwarrantable act, without a vis 
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cious will is no crime at all. So that to conſtitute « 
crime againſt human laws, there muſt be, firſt, a vi- 
tious will; and, ſecondly, an unlawful act conſequent 
upon ſuch vitious will. See Black. Cm 4 V. 20, 21. 

WILL, or LAST WILL AND TESTAMENT, (J7% 
tamentum, ultima voluntas) Is a ſolemn act or inſtrument, 
whereby a perſon declares his mind and intention, as to 
the diſpoſal of his lands, goods or effects, and what he 
would have done after his death. C. Lit. 111. 


1. Of wills generally, and the technical terms, &c. 
2. A ho are capable of making a will or teſtament. 
3. What are the requifutes, 10 conſtitute a good will 
4: Of wills to paſs lands and tenements. 
g. In what language a will may be written, and of the 
cir es of figning, ſealing, atteflation and publicu- 
6. Of re-publiſhing of a vill, what ſball amount to a 
re-publication, and where a re- publication ſhall make a deviſe 


7. What ſball be a ſufficient proof of a will, and in what 
1 deviſees, legatees and creditors may be admitted to prove 
a will. | | # 

8. Of nuncupative wills, * 

5 97 nature and effect of a will or teflament and of a 
d and ho wills ſpall be conſtrued. | 

10. Of revoking a will, and where a will ſhall be ſet afide 

for fraud. | 


” 


1. Of wills generally, and the technical terms, &c. 


The Common law calls that a ui when lands or te- 
nements are given; and where it concerns goods and 
chattles alone, it is termed a teſfament : In a will of 8 
there muſt be an executor appointed, but rot of lands 
only without goods; an executor having nothing to 
do with the freehold. 1 F. 111. If lands are given 
by will, it is called a deviſe; and goods and chattles a 
legacy : And there is this diverſity between lands and 
* gu by a will, that when lands are deviſed in 

or for life, the deviſee ſhall enter without the ap- 
pointment of others: In caſe of goods and chattles there 
muſt. pe the aſſent of the executor, &c, Swinb. 24. If 
lands are given and deviſed by will, the will ought to be 
proved in the Chancery; and of goods it muſt be in the 
ſpiritual court: A will both of lands and goods, ma 4 
proved in the ſpiritual court. Bid. A will hath 
force till after the teſtator's deceaſe; but then without 
any further grant, livery, Sc. it gives and transfers eſtates, 
and alters the property of lands and goods, as effectual- 
ly as any deed or conveyance executed in a man's life- 
time; and hereby deſcents may be prevented, eſtates in 
fee · ſinple, fee-tail, for life or years, Sc. be made: . 
And he chat takes land by deviſe, is in nature of a pur- 
chaſer. Litt. 165. A deviſee is in by a& executed in the 
deviſor's life-time, 2 it be not conſummated till his 
death. Roll. Rep. therefore a deviſe ſhall take ef- 
fe, before a deſcent: But an heir may be in the land 
by deſcent, notwithſtanding a deviſe made to him; and 
to give a thing by will to ſuch a perſon to whom the law 
gives it, is as if it had not been given. 2 And. 11. Moor, 
. Ca. 496. Styles, 149. | 

He who makes the teſtament, is called the teſtator; and 
when a man dies without a will, he is ſaid to die inteſtate, 
Shep. Abr. part. 4. voc. Teſtament. A teſtamentary ſche- 
dule without witneſſes, or an executor, has been de- 
clared a will. 2 Lord Raym. 1282. Powell v. Breresford. 
There are two forts of wills or teſtaments: Firſt, in 
writing, which is, where the mind of the teſtator, in his 
life-time, by himſelf, or ſome other by his appointment, 
is put in writing: Or, ſecondly, by word, or without 
writing, which is, where a man is fick, and for fear 
that death, or want of memory or ſpeech, ſhould ſur- 
prize him, that he ſhould be prevented, if he ſtaid the 
writingof his teſtament, deſires his neighbours and friends 
to bear witneſs of his laſt will, and then declares the 
ſame preſently, by word, before them: And this is cal- 
led a nuncupative or nuncupatory will or teſtament; and 


| this being after thedeath proved by witneſſes, and put in 


writing 
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writing by the pe as great force for any other 
thing, but land, as when 

teſtator, it is put in writing. 1 fl. 111. Perk. , 416. 
Hood, part. 1. 18) A codicil is alſo in writing or by 
word, as a will or teſtament is. The civilians have 
other diviſions of wills and teſtaments, folemn and un- 
ſolemn, privileged and unprivileged, whereof the Com- 
mon law makes no mention. 14. ibid. 


. Who are capable of making a will or en. 


An infant, until he be at the age of 21 years, can 
make no will of his lands by ſtatute 32 H. 8: c. 1. 
But by ſpecial cuſtom in ſome places, where land is deviſe- 

able by cuſtom, he may deviſe it ſooner; and of his 
goods and chattels, if be be a boy he may make a. will 
at fourteen years of age, and not before; and if a maid; 
at twelve years of age, and not before: And then they 
may do it without and againſt the conſent of their tutor, 
father, or guardian. 32 H. 8. c. 1. 34 H. 8. c. 5, Swinb. 
part 11. feel. 2. | 

If he or ſhe hath attained to the laſt day of 14 or 12 

years, the teſtament by him or her in the very laſt day 
of their ſeveral ages aforeſaid, is as good and lawful, 
as if the ſame day were already then expired, bid. Like- 
wiſe, if after they have accompliſhed theſe years of 14 
or 12, he or ſhe do expreſsly approve the teſtament made 
in their minority, the fame by the new will and decla- 
ration is made ſtrong and effectual. Swinb. part 1 1. ſec. 
2. And yet ſome ſay an infant cannot make a will of his 
goods and chattles until he be of 18 years age. 1 Inf. 
89. b. It has however been agreed in equity, that a fe- 
male may make a will at 12 years of age of a perſonal 
eſtate, and a male at 17 years of age or 15, if he be a 
perſon of diſcretion. 2 Fern. 469. | 

A feme covert cannot make a will of her lands and 
goods, except it be in ſome ſpecial caſes: For of her 
Jands ſhe can make no will with or without her huſband's 
conſent, ſtat. 32 C 33. H. 8. 4 Rep. 51. Bro. Teſta 
ment, 13. But of the goods and chattels ſhe has, as ex- 
ecutrix to any other, ſhe may make an executor with- 
out her huſband's conſent; for if ſhe does not ſo, the 
adminiſtration of them muſt be granted to the next a- 

kin to the deceaſed teſtator, and ſhall not go to the huſ- 
band. 12 H. J. c. 24 Perk. ſefl. 3023. Fitz. Exec. 


. 
4 


But now even of them ſhe can make no deviſe with 


or without her huſband's leave, for they are not deviſea- 
ble; and if ſhe deviſes them, the deviſe is void. Pld. 


26. 

; Of the things due to the wife, whereof ſhe was not 
poſſeſſed during the oe as things in action, and the 
like, ſhe may make her will, at leaſt ſhe may make her 
huſband executor of her paraphernalia, viz. her neceſſary 
wearing apparel, being that which is fit for one of her 
rank. Some ſay, ſhe may make a will without h 
huſband's leave, others doubt of this; however all oor, 
that ſhe, and not his executor, ſhall have this after her 
huſband's death; and that the huſband cannot give it 
away from her, and of the goods and chattels her huſ- 
band has either by her or otherwiſe, ſhe may not make 
a will without the licence and conſent of her huſband 
firſt had ſo to do: But with leave and conſent ſhe may 
make a will of goods, and make him her executor 
ſhe will. And it is faid alſo, that if ſhe does make a will 
of his goods in truth without his leave and conſent, and 
after her death he ſuffers the will to be proved, and de- 
livers the goods accordingly, in this caſe the teſtament 
is - And yet if the huſband gives the wife leave to 
make a will of his goods, and ſhe does fo, he may revoke 
the ſame at anytime in her life-time, or after her death, 
before the will is proved. But a woman after a contract 
with any man, before a marriage, may make a will as 
well as any other, and is not at all diſabled heygeby. 12 
H. J. 24. 18 Edw. 4. 11. Perk. ſet. cor. Fitz. Exec. 
28, 109. Bro. Teſla. 11. Likewiſe, a wife, whoſe huſ- 
band is baniſhed by act of parliament for life, may make 
a will as a feme ſole. 2 Vern. 104. 

A mad or lunatick perſon, during the time of his in- 
ſanity of mind, cannot make a will of lands or goods; 
but ſuch a one as hath his lucida intervalla, clear or calm 


at the firſt in the life of the 


if 


not 
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intermiſſions, may, during the time of ſuch quietneſs 
and freedom of mind, make his will, and it will be good; 
Swinb. 11. J. 3. So an ideot, i. e. ſuch an one as 
eannot number twenty, or tell what age he is, or the like; 
cannot make a will or diſpoſe of his lands or goods; 
and although he make a wiſe, reaſonable, and ſenſible 
will, yet it is void: But ſuch a one as is of a mean un- 
derſtanding only, that has graſſum caput, and is of the 
middle fort,, between a wiſe man and a fool, is not pro- 
hibited to make a will. d. part 11. / 4. An old man 
kewiſe, who, by * of his great age, is childiſh 
again, or ſo forgetful that he forgots his own name; 
cannot make a will, for a will made by ſuch an one 
is void. M. ibid. par 1 1. ,. 1. 6. Rep. 23. Marguy 
of incbeſer's caſe. So alſo it ſeems a drunken m 


|-who is ſo exceſſively drunk that he is deprived of the uſe 


of his reaſon and underſtandi 


during that time may 
make a will, for it is requiſite that when the teſtator 
makes his will, he ſnould be of ſound and perfect memo- 
ry, i. e. that he have a competent memory and under- 
ſtanding to diſpoſe of his eſtate with Swinb. 
part 11. / 1. and ſe.6. . * 5 | 
A man who is both deaf and dumb, and is fo by 
nature, cannot make a will; but a man who is fo 
by, accident, may by writing or ſigns make a will. Id. 
part 11. / 146 10. And fo alſo may a man that is 
blind. Id. part 1. , 1 & 11. But an alien enemy, 
perſong convicted and attainted, and recuſants convict, 
cannot make a teſtament of lands or goods. Hood's Inft. 
335. Neither may the head, or any of the members of 
a corporation, make a will of the lands or goods they 
have in common, for they ſhall go in ſucceſſion. Fitz. 
Abr. Tefl. 1. Perk. 498.. | 

A traitor attainted, from the time of the treaſon com- 
mitted, can make no will of his lands or goods, for they 


are forfeited to the King: But after the time he has a 


pardon from the King for his offence, he may make a will 
of his lands and goods to another man. Swimb. - part 11. 
J. 12. 5 & 6 Edw. 6.c. 11. / 9. A man who is at- 
tained or convicted of felony cannot make a teſtament 
of his lands or | way for they are forfeited ; but if a 
man be only indicted, and dies before the attainder, his 
will is for his lands and goods both; and if he be 
indicted, and will not anfwer upon his arraignment, but 
ſtands mute, &c. in this his lands are not forfeited, 
and therefore he may make a will of them. Swinb: part 
11./. 13. NM. B. If a man kill himſelf, his will as to 
his goods and chattels is void, but as to his lands is good. 
Plowd. 261. Hales v. Pettit. * 

A man likewiſe, who is outlawed in a perſonal action, 
cannot make a will of his goods and chattels, ſo long as 
the outlawry continues in force, but of lands he may 
make a will. Swinb. part 11. / 21. But note, that 
however the wills of traitors, aliens, felons, and out- 
lawed perſons are void as to the King or lord that has 
right to the lands or s by forfeiture or otherwiſe , 
yet the will is good againſt the teſtator himſelf, and all 
gthers but 9 — only. Hood, Come 1 V. Shep. 
Abr. part 4. voc. Teflament, And note alſo; by the civil 
law the wills of divers others, as excummunicate perſons, 
hereticks, uſurers, inceſtuous perſons, ſodomites, libel- 
lers, and the like, are void; but by our law the wills of 
ſuch perſons, at leaft as to their lands, are by the 
ſtatutes that enable men to deviſe their lands. Id. 
thid. | 
In ſhort, all perſons whatſoever, male or female, old 
or young, lay or ſpiritual, at any time before their 
death, whilft they are able to ſpeak ſo diſtinctly, or write 
ſo plainly, that another may underſtand them, and per- 
ceive that they underſtand themſelves, make wills 
of their lands, goods and chattels, and that although they 
have ſworn to the contrary; and none are reſtrained of 
this liberty, but ſuch as are before named. 44. ibid. 


* : 
3. What are the requiſites to conflitute a good will, 
To conſtitute a good will it is neceſſary, 


1. That the teſtator be a perſon legally capable 
making a will. 


of 


| 2. The 
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>. The ſecond thing required to the making of a good 
teſtament, is, that there be a perſon to take, and one 
that is capable; for in all gifts by deviſe, or otherwiſe, 
that are good, there muſt be a donee in «/e, and not 
paſſe only, and one that ſhall-have capacity to take the 
thing given, when it is to veſt, or the gift ſhall be void. 
Shep. Abr. part 4. J. 1 3. voc. T7 13 
And hence it is, that where the deviſee of lands or 8, 
or an executor of a will, doth die before the deviſor, or 
him that makes the will, the deviſe and will is void, and 
that neither the heir or - executgg ſhall have the thing 
deviſed. - Id. ibid. Plowd. 345. Brett. v. Rigden. A 
deviſe to the wife for life, and after to the children ung 
| Preferred, is good. 1 Aug. 60. Ammer v. Luddington. 
ut a deviſe by a man to his heir and his heirs, is void. 
2 And. 11. Garmyn v. Arſtate. . 5 
One deviſed his leaſe of lands to B. his eldeſt ſon, ex- 
cept the ſum of 1400. to be paid out for portions for his 
daughters, and made B. his executor; and held a good 
deviſe to them after this manner, and that the daughters 
might ſue n in the A court, or court of 
equity. Shep.. part 4. p. 1 3. voc. T0 . | 
if — deviſe to the En in tall and if he die without 
iſſue, to the next of his name; the daughter after mar- 
ried cannot have it, for ſhe is not of his name. 0. 
Eliz. 5432. Bon v. Smith. One ſeized of a manor and 
lands, deviſeth the ſame to his ſon, and after, by another 
part of his will, deviſeth part of the ſame to anggher of 
his ſons; theſe deviſes are good, and they ſhall be joint- 
tenants. 3 Leo. 11. bed | 
3. That the teſtator, at the time of making his will, 
have animum teſtandi, i. e. a mind or ſerious intention to 
make ſuch a will, | Þ 2. SS 
For it is the tnind, not the words of the teſtator that 
gives life to the will: Since if a man raſhly, unad viſedly, 
incidently, jeſtingly or boaſtingly, and not | ſeriouſly, 
writes or ſays, that ſuch a one ſhall be his executor, or 
have all his goods, or that he will give to ſuch a one 
ſuch a thing; this is no will, nor to be regarded. And 
the mind of the teſtator herein is to be diſcovered by 
circumſtances; for if at the time he be ſick, or ſets him- 
ſelf ſeriouſly to make his will, or requires witneſſes to 


bear witneſs of it; it ſhall be deemed in earneſt; but 


if it be by way of diſcourſe only, or ſomewhat he will 
do hereafter, or the like, it ſhall be taken for nothing. 

Swinb. part 1. J 3. me St Rt 

4. That the mind of the teſtator in making his will 
be free, and not moved by fear, fraud, or flattery. 

For when the teſtator is moved to make his teſtament 
by fear, or circumvented by fraud, or overcome by ſome 
immoderate flattery, the ſame is void, or at leaſt voidable 
by exception : And therefore, if a man, by occaſion of 
ſome preſent fear or violence, or threatning of future evil, 
does at the ſame time, or afterwards by the ſame motive, 
make a will, it is void, not only as to him that puts him 
in fear, but as to all others, altho' the teſtator confirms 
it with an oath; but if the cauſe of fear he ſome vain 
matter, or, being weighty, is removed, and the teſtator 
afterwards, when the fear is paſt, confirms the teſtament, 
in this caſe, perhaps, the will may be good. And if a 
man, by occaſion of ſome fraud or deceit, be moved to 
make a will, if the deceit be ſuch as may move a prudent 
man or woman, and if the end be evil alſo, the will is 
void, or voidable at the leaſt ; but if the deceit be light 
and ſmall, or if it be to a good end, as where a man is 
about to give all his eſtate to ſome lewd' perſon, from 
his wife and children, and they perſuade the teſta- 
tor that the lewd fellow is dead, or the like, and 
thereby procure him to give his eſtate to them, this is a 
good will. And one may, by honeſt interceſſions, and 
modeſt perſuaſions, procure another, to make himſelf or 
a ſtranger executor to him, or the like, and this will not 
hurt the will; alſe a man may uſe fair and flattering 
ſpeeches to move the teſtator to make his will, gnd to 
give his eſtate unto himſelf or ſome friend of his; except 
it be in caſe where the flatterer firſt threatens him, or 
puts him in fear, or to his flattery joins fraud and deceit; 
or where the teſtator is a perſonof weak judgment, or un- 
der the government of the flatterer, or in danger from 


him; as when the phyſician ſhall perſuade his patient un- | 
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det his hand to make his will, and give his eſtate to 
himſelf; or the wife attending on her huſband in his 
ſickneſs ſhall neglect him, and in the mean time flatter 
him to give her all: Or where the perſuader is importu- 
nate, and will have no denial: Or where there is ano- 


ther teſtament made before; for in all theſe caſes, the will 


will be in danger to be avoided. If I'be much privy to 
another man's mind, and he tells me often in his health 
how he intends to ſettle his eſtate, and he being ſick, I, 
of my own head, drawa will according to his mind, -be- 
fore declared to me, and bring it to him, and aſk him 
whether this ſhall be his will or no; and he conſiders of 
it, and then delivers it back to me, and ſays, yes; this 
is a good will. But if otherwiſe, ſome friends of a ſick 
man, of theit on heads, ſhall make a will, and bring it 


to a man in extremity of ſickneſs, and read it to him, and 


aſk him, whether this ſhall be his will, and he ſays, yes, 
yes: Or if a man be in great extremity, and his friends 
preſs him much, and ſo wreſt words from him; eſpecially 
if it be in advantage of them, or ſome friends of theirs; 


in theſe caſes the wills are very ſuſpicious. /d ibid. part 


11. 25. and part 7. ſea. 2, 3, & 4. | 
; g. That the will be made in the form preſcribed by 
AW. , | #5 ** 


4. Of wills to paſs lands and t | 


By the Common law, no lands or tenements (except 
by particular cuſtom) were deviſeable by any laſt will or 


teſtament, neither could they be transferred from one to 


another, but by ſolemn livery of ſeiſin, matter of record 


or ſufficient writing. Becauſe it was preſumed, that the 


teſtator would do that in extremis, that he would not 
do in his health ; that it proceeded from the diſtemper 
of his mind by the anguiſh of his diſeaſe, or by ſiniſter 
perſuaſion to which in his ſickneſs he was more ſubject. 
1 Inſt. 111. b. 1 Roll, Abr. 608. 

The true reaſon ſeems to be from the nature of the 
feudal tenure, and the relation that was. firſt eſtabliſhed 
betwixt the lord and his tenant. - For though donations 


after length of time were made to the tenant- and his 


heirs, or the heirs male or female of his body, under 
certain duties and ſervices, expreſsly reſerved, or which 
the law created; and though the word heirs, Sc. be words 
of limitation, and appropriated to meaſure out the 
length or continuance of the eſtate :-yet they were always 


underſtood, the heirs of the preſent tenant, who being lia- 


ble to the ſame ſervices when they came into the tenancy, 
the lord was to have the tuition and education of ſuch 
heirs, in caſe they happen, by reaſon of their minority 
to be incapable of performing the ſervices, that ſo he 
might, by his care and diſcipline, ſecure to himſelf te- 
nants always capable thereof, either in their own perſons, 
if they happen to be males, or by proper marriages with 
his tenants if they proved to be females; and therefore by 
M act of the tenants could he diſpoſe of the feud, ſo as to 
defeat the lord of the advantages of his ſeigniory ; and 
hence it-was, that a tenant could not deviſe it even to his 
own heir, ſo as to make him a purchaſer thereof; for 
then he coming in, not by the donation of the lord, but 
the diſpoſition of the tenant, though he remained liable 
to the naked ſervices, yet the lord loſt the advantages of 
wardſhip, marriages, Sc. which were annexed only to 
thoſe who came in upon the terms of his own donation by 
deſcent.” 1 Eg. Caf. Abr. 401. 

The Stat. 32. H. 8. cap. 1. uſually called the ſtatute 
of wills, enacts, That every perſon having manors, 
lands, Sc. ſhall have power to give, diſpoſe, will, and 
deviſe by will, in writing or otherwiſe, by act executed 


in his life-time, all his ſaid manors, Sc any law, ſtatute, 


Sc. to the contrary notwithſtanding,” | 

There have been ſeveral reſolutions concerning wills 
made pages to this ſtatute ſince the making thereof: 
But as the Stat. 29 Car. 2. c. 3. (vide infra) is now the 
proper pattern to follow, having altered the forms, by 
requiring more ceremony and greater exactneſs, it will 
be ſufficient barely to mention ſome of the caſes on this 
ſtatute of 32 H. 8. viz. That the lands muſt be /ua, and 
therefore lands purchaſed after a will is made will not pals. 
Vide Plow. 344.. A deviſe of an authority to executors to 


ſell 
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ſell is within this act. Nor 341. A man beyond ſea 
wrote a letter, in which he declared his will to be, that 
his lands ſhould go in ſuch a manner; and adjudged a good 
will. Moor 144. So if a man had ordered one to make his 
will, and thereby to deviſe Whiteacre to A. and his heirs, 
and Blackacre to C. and his heirs, and he had written the 
deviſe to A. but before the deviſe to Q was wrote, the 
deviſor died, yet as to A. this had been a good deviſe: 
3 Co. 31. b. So a will was held good where a lawyer 
took only ſhort notes, with deſign to reduce it into form, 
which he afterwards did, but the deviſor died before it 
was read to him. 1 And. A will wrote without the 
appointment of the teſtator, if read to him, and approved 
by him, was held good; ſigning and ſealing was not ne- 
ceſſary. Co. Elx. 100. Dyer 12.4. 2 Leon. 35. As to 
ſigning ſee infra. 4 um £2 | 

By the ſtatute of frauds and perjuries, 29 Car. 2. c. 3. 
. 5. All deviſes and bequeſts of any lands or tenements 
deviſeable by the ſtatute of wills, or by any particular 
cuſtom, ſhall be in writing, and ſigned by the party de- 
— the ſame, or ſome other perſon in his preſence, 
and by his expreſs directions, and ſhall be atteſted and 
ſubſcribed in the preſence of the ſaid deviſor by three or 
four credible witneſſes, or elſe they ſhall be utterly void 
and of none effect. L 7 iS , 

And by ſeal. 6. No deviſe in writing of lands, tene- 
ments or hereditaments, or any clauſe thereof, ſhall be re- 
vocable other than by ſome other will or codicil in writing, 
or other writing declaring the ſame, or by burning, can- 
celling, tearing, or obliterating the ſame by the teſtator 
himſelf, or in his preſence; and by his directions and con- 
ſent : But all ſuch deviſes and bequeſts ſhall remain in 


force until the ſame be burnt, Sc. in manner aforeſaid, 


or unleſs the ſame be altered by ſome other will or codi- 
cil in writing, or other writing of the deviſor, ſigned in 
preſence of three witneſſes, declaring the ſame.” 
Therefore if a will be of lands or tenements, it muſt 
be in writing, and it muſt be committed to writing at 


the time of the making thereof; and it is not ſufficient 


that it be put in writing after the death of the teſtator, 
being firſt made by word of mouth only, for then it is 
but nuncupative ſtill. See Wood, part 1. 798. Dyer 72. 
Plowd. 345. 


g. In what language 4 will may be written, and of the 
circumſtances of figning, ſealing, atteſtation, and publi- 
cation. 1 5 


It is not material in what matter or ſtuff, whether in 
paper or parchment, nor in what language, whether in 
Latin, French, Dutch, or any other tongue, or in what 
hand or letters, whether in ſecretary hand, roman hand, 
or court hand, or in any other hand, a will be written, 
ſo that it be fair and legible, that it be read and under- 
ſtood; neither is it material whether the ſame be written 
at large or by notes or characters uſual or unuſual, as 
XX. for twenty, or when the figure 1 is uſed inſtead of 
the letter A. if it be uſual in the teſtator's writing, or the 


like; | for the will is good notwithſtanding. So alſo, if 


ſome words be omitted, or improper ſentence uſed, when 
the intent and meaning is apparent; as where a' man 
fays, I make my wife of this my laſt will and teſtament, 
leaving out the word executrix, Jet the will is good; and 
this ſhall be underſtood. But if it be ſo done as it cannot 
be read, or by reading, the mind of the teſtator cannot be 
known, then the will is void and of no force, in like man- 
ner as a nuncupative will is when the words ſpoken are 
ſo ambiguous, obſcure, and uncertain, that thereby the 
meaning of the teſtator cannot be known or underſtood, 
Swinb. part 4. ſect. 28. 

The clauſes of the 29 Car. 2. c. 3. above recited, having 
rendered the circumſtances of ſigning, Sc. neceſſary, it 
is next to be inquired, when, in legal conſtruction, theſe 
requiſites ſhall be deemed to have been complied with 
which may be beſt collected by an attention to the fol- 
ling caſes. | | 

has been held, that ſealing of a will, is a ſigning with- 
in the ſtatute of frauds and perjuries. 2 Str. 364. Marne- 


| ford v. Warneford. But a 
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will in writing need not be 
ſealed. Perk. 477. Seng aghs Fr 8 s 
Where the teſtator owns his hand before the witneſſes 
who ſubſcribe the will in the teſtator's preſence; the will is 
good, though all the witneſſes did not ſee the teſtator ſign; 
and it is obſervable that the ſtatute of frauds does not ſay 
that the teſtator ſhall ſign his will in the preſence of three 
witneſſes; but requires theſe three things, firſt; That the 
will ſhould be in writing! Secondly, That it'is ſigned 
by the teſtator. And thirdly, That it ſhould be ſubſcrib- 
ed by three witneſſes in the preſence of the teſtator. 3 
P. Will. 254. Stonehouſe & u v. Evelyn, Nevertheleſs 
a will has been held to have been well Executed, though 
it was not mentioned in the atteſtation to have been ſign- 
ed in the preſence of the teſtator. 2 Str. 1109. Croft 
v. Pawlet, If a will be atteſted by three witneſſes, who- 
ſeverally ſigned their names, not being preſent together, 
yet each ſigning being in the preſence of the teſtator; 
_ it a good will within the ſtatute. 2 Chan. Caſes 109. 
non”. 1 . 
But if a man ſubſcribes his will in the preſence of two 
witneſſes, and they ſubſcribe it in his preſence, and after 
makes a codicil in writing, reciting that he had made a 
former will and confirmed the ſame, (except what was 
excepted by the codicil) and declares that the codicil ſhall 
be taken as part of his will, and publiſhes it in the preſence 
of one of the witneſſes to the firſt will and another new 
witneſs, this is not a good will, for there were not three 
ſubſcribing witneſſes in the preſence of the teſtator ard 
one of the witneſſes to the codicil never ſaw the will. Ad- 
judged, though it was objected, the will and codicil made 
but one will, and the circumſtance of three witneſſes want- 
ing, the will was perfected by the codicil. 3 Mad. 263. 
Lea v. Lib. Sed qu. So if a man makes a will in ſeveral 
pieces of paper, and there are three witnefles to the laſt 
paper, and none of them ever ſaw the firſt, this is not a 
good will. 3 Med. 263. v. infra. FO 
A will of lands was originally executed in the preſence 
of two witneſſes only, and at the diſtance of four years 
afterwards, the teſtator re-executed his will, by drawing a 
pen on the old ſtrokes, in the preſence of one other perſon, 
who likewiſe ſubſcribed his name as a witneſs to it. Upon 
an ejectment brought by the heir at law, and on a ſpecial 
verdict, it was determined by the court, that this will 
was properly executed, and atteſted, under the ſtatute 
of frauds and perjuries. 5 New Abr. 50 9. MSS. Rep. « 
Jones v. Dale, B. R. Hill. 16 Geo. 2. | 
It was determined by lord chancellor, that a will ig 
well proved, tho' the witneſſes did not ſee the teſtator ſign 
his name; if he declares it to be his hand- writing to them, 
and they atteſt it in his preſence, and in the preſence of 
each other. 5 New Abr. 509. MSS. Rep. Grayſon v. 
in Chan. 2.5, 26 Geo. 2. o | 
A will was atteſted by three witneſſes, in the preſence 
of the teſtator and of each other, but the teſtator did not 
write his name or put his ſeal in their preſence, but 
pointed to the paper, and faid, that was his will, and he 
had writ it, and that his name, William Ellis ſub(cribed, 
was his writing and name; and Jaid his hand on the 
ſeal, and ſaid, that was his ſeal. Determined by Lord 
Hardwicke, aſſiſted by Lord Ch. J. Willes, Strange maſter 
of the Rolls and the Ch. Baron, on a queſtion in this 
cauſe, whether this will ſo executed, was good as a re- 
vocation of a former will, under the ſixth ſection of the 
ſtatute of frauds? And held clearly that it was; it not 
being doubted but that it was good, as an original will 
according to the authorities determined on this head, 
that the owning it to be his hand-writing was ſufficient. 
5 New Abr. 509. MSS. Rep. Ellis v. Smith, Hill. & Mich. 
27 Geo. 2. f 
The teſtator deſired the witneſſes to go into another 
room, ſeven yards diſtance, to atteſt his will, in which 


there was a window broken, through which the teſtator 


might ſee them. And it was held, that this will was ac- 
cording to the ſtatute of frauds ; for tho? the ſtatute re- 
quires atteſting in his preſence, to prevent obtruding an- 
other will in the place of the true one, yet it is enough 
if the teſtator might ſee, It is not neceſſary that he ſhould 
actually ſee them ſigning; for, at that rate, if a man 
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ſhould but turn his back, or look off, it would vitiate the 
will: And the ſigning was in the view of the teſtator ; he 
might have ſeen it, and that is enough. So if the teſtator, 
being ſick, ſhould be in bed and the curtiin drawn. 2 Salk, 
688. Shires v. Glaſeock, | 
But where one deviſed lands to I. S. and his heirs, and 
duly ſubſcribed his will in the preſence of three witneſſes, 
who, for the eaſe of the teſtator, went down ſtairs into 
another xoom, and atteſted the will there, which was out 
of the preſence of the teſtator; and the heir at law was 
prevailed on to join in a leaſe and releaſe of the deviſed 
remiſſes, in truſt for the deviſee ; the will and the re- 
ſeaſe were both ſet aſide, for the releaſe reciting that the 
will was duly executed, was /ugge/ito falſi, and the conceal- 
ing from the heir, that it was not duly executed, was 
ſuppreſſio veri; either of which circumſtances are good 
reaſons for ſetting aſide a releaſe or conveyance. 1 F. 
ill. 239. Broderick v. Broderick. 


If the teſtator writes the will with his own hand, tho' 


he does not ſubſcribe his name, but ſeals and publiſhes it, 
and three witneſſes ſubſcribe their names in his preſence, 
it is a good will; for his name being wrote in the will it is 
a ſufficient ſigning : And the ſtatute does not direct, whe- 
ther it ſhall be at the top, bottom, c. and by three judges 
againſt one, ſealing is a ſigning within the act. And note, 
it is not ſaid in the act, that the ſigning ſhall be in the 
preſence of the three witneſſes at the ſame time. 3 Lev. 
1. Lemayne v. Stanley. See Comyn's Rep. 197. Peate v. 
Ougley. 2 Raym. 1282. _ 

A. by will in writing, atteſted by three witneſſes, de- 
viſed a copyhold eſtate to his wife: And afterwards the 
teſtator, on the day of his death, directed his nephew to 
obliterate ſome deviſes, but ſaid N as to the copy- 
hold deviſed to his wife, and then cauſed a memorandum 
to be written, that he examined, peruſed, and approved 
of the will as ſo obliterated and altered by his nephew, 
in his preſence, but did not republiſh it in the preſence 


of three witneſſes, but directed his nephew to have it 


wrote out fair; but before it was brought back he be- 
came delirious; and this was held a good will as to the 
copyhold. 2 Vern. 498. Burkit v. Burkitt. 

It has been determined, that a truſt of an inheritance 
muſt be deviſed in the ſame manner as a legal eſtate. Vide 
2 Will. Rep. 258.—Wagſtaff v. Wagſtaff. 

J. S. poſſeſſed of a term of five hundred years in Black- 
acre, afterwards purchaſes the fee- ſimple in B's name, 
and deviſes Blackacre by will, all of his own hand-writing, 

C in fee; but the will was neither dated, ſubſcribed, or 
Melted. Decreed per his honour, that as this was a 
term which would have attended the inheritance, and in 
equity have gone to the heir, and not to the executor, in 
which reſpect it was to be conſidered as ach of the inhe- 
ritance; ſo the will which was not atteſted by three wit- 
neſſes, as the law required it to be, when land was to paſs, 
ſhould not carry this term. 2 Will. Rep. 236. Whitchurch 
v. Whitchurch. Ws 

An ejectment by the heir at law, the queſtion for the 
opinion of the court was, whether it ſhould be left to a 
jury to determine, whether the witneſſes to a will (being 
all dead) ſet their names in the preſence of the teſtator, 
and this merely upon circumſtances, without any poſitive 

proof? Per. Cur. This is a matter fit to be left to a jury, 
which is all that is referred to the court. The witneſſes, 
by the ſtatute of frauds, ought to ſet their names as wit- 
neſſes in the preſence of the teſtator; but it is not re- 
quired by the ſtatute that this ſhould be taken notice of in 
the ſubſcription to the will: And whether inſerted or not, 
it mult be proved: If inſerted, it does not conclude but it 
may be proved contra, and the verdict may find contra; 
then if not concluſive when inſerted, the omiſſion does 
not conclude it was not ſo, and therefore muſt be proved 
by the beſt proof the nature of the thing will admit. In 
cale the witneſſes be dead, there cannot probably be any 
exprels proof, ſince at the execution of wills few are pre- 
ſent but the deviſor and witneſſes , then, as in other caſes, 
the proof muſt be circumſtantial, and here are circum- 
ſtances. Firſt, three witneſſes have ſet their names, and it 
muſt be intended they did it regularly. Secondly, one wit- 
neſs was an attorney of good character, and may be pre- 


9 


WI IL 


ſumed to underſtand what ought to be done, rather than 
the contrary. And there may be circumſtances to induce 
a jury to believe, that the witneſſes ſet their hands in the 
preſence of the teſtator, rather than the contrary ; and it 
ene of fact, was proper to be left to them; as 
whether the livery was given on a feoffment, when no li- 
very is indorſed; whether a deed was executed when only 
a counterpart. was produced, c. And the court was of 
opinion, that the plaintiff ought to be nonſuited.. Comyn's 
Rep. 531. Hands v. James. See alſo Vin. Abr. tit. Deviſe. 
(NV. g.) Ca. 4. p. 128. Croft on Dem. of Dalby v. Patolet, 

A will ſhall not be read in proof of a witneſt's hand, 
unleſs there be poſitive proof that he is dead.  Comyns's 
Rep. 614. Biſbop v. Burton. mar \7d! 
If a copyholder, after admittance, ſurrenders the lands 
to the uſe of his laſt will, and by his will gives them to 
A. but the will is not atteſted by any witneſſes; yet A. 
is well intitled to the lands. Per Lord Chan. Barnard. 
Rep. in Chan. 11, 12, Tuffnell v. Page. 

N. B. It was conſidered as ſufficient to declare the uſes 
of the ſurrender, _ - 

A ſurrender was made of a copyhold eſtate to truſtees, 
to the uſe: of the will; which was made with only two 
witneſſes to it, It was admitted, that a will of a copy- 
hold eſtate does not require three witneſſes. Select Ca. 
in Chan. 42. Appleyard v. Wood. 

A will made beyond ſea, of lands in England, muſt be 

atteſted by three witneſſes. 2 Will. Rep. 293. See Vin. 

Abr. tit. Deviſe, (N. a.) ca. 16. Pp. 119. and (N. 10.) ca. 
P. 128. i | 

: if a teſtator ſigns his will, but delivers it as his act 

and deed; yet this will be a ſufficient publication. Vin. 

Abr. tit. Deviſe, (N..7.) ca. 13. f. . 5 

An uncle having deviſed his eſtate from His nephew and 
heir at law, a younger brother of the heir at law, at the 
uncle's funeral, ſnatched the will out of the hands of the 
executor, and tore it in many ſmall pieces, but moſt of 
them, and particularly ſuch part wherein was the deviſe 
of the land, were picked up and ſtitched together again : 
And on a bill to have the will eſtabliſhed, it was decreed 
that the deviſee ſhould hold againſt the heir, and he to 
convey to him, altho' there was no direct proof made 
that the heir directed thi tearing of the will. 2 Vern, 441. 
Haynes v. Haynes. 


6. Of re. publiſbing a will; and what ſhall amount td à re. pub. 
lication, and where a re publication. ſball make a deviſe good. 


If a man deviſes certain lands, and after aliens the land 
to a ſtranger, and re-purchaſes; and after ſhews his in- 
tent, that the ſaid will ſhall be his will: This is a new 
publication, and the land ſhall paſs by the deviſe. 1 Vern. 
330. Hall. v. Dunch. 

So the teſtator's ſaying his will was in a box in his 
ſtudy, amounted to a new publication. 2 Vern. 20g. Cot- 
ton v. Cotton. 

If a man ſeiſed of lands, deviſes all the lands to J. S. 
and after wards purchaſes the manor of D. and afterwards 
writes his will that J. D. ſhall be his executor; yet this is 
_ any new publication, to make the land paſs. 1 Roll, 

r. 618. 

But if after the purchaſe of the manor of D. he deli- 
vers the firſt will as his will, and ſays, that it ſhall be his 
will, without putting any words thereto; yet this is a new 
publication to make the lands newly purchaſed paſs. 1d. 
ibid. 1 Salk. 237. 

So if a man ſeiſed of lands in D. deviſes to another, by 
his will in writing, all his lands in D. and after purchaſes 
other lands in D. and after one J. S. comes to him, and 
requeſts him to give him the buying of the lands laſt 
purchaſed ; and he anſwers him, that he will not, but that 
his intent was, that thoſe lands ſhould go to the executors 
(the deviſee being made executor by the will) as his other 
lands ſhould; and after the deviſor cauſes a codicil to be 
written, in which there is a deviſe of ſeveral perſonal 
things, as corn and implements of houſhold, and annexes 
it to his firſt will; and after dies without other publica- 
tion; yet this ſhall be a ſufficient publication to make 
the lands newly purchaſed to paſs by the will, for there 


need 
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need no other words in the will than there were before; 
and his intent appears, that it ſhould be his will, by the 


annexing the codicil. 1 Rall. Abr. 618. | 
But if a man has iſſue two daughters A. and B. and 
he deviſes lands to A. and to the heirs of her body, and 


for want of iſſue to f. and A. dies in the life-time of the | 


teſtator, leaving iſſue ; tho” after the teſtator annexes a 


codicil to his will, and thereby diſpoſes of ſome part of if 


his perſonal eſtate ; yet this will not amount to a repub- 
lication of the will, nor give any title to the iſſue of A. 
though the teſtator had Ecla in his will, that B. had 
married againſt his conſent, and that what he had given 
her, was in full of her portion, and in bar of any further 
part of his real eſtate. 1 Abr. Eg. Caſes 409. 2 Vern, 722. 
Hutton v. Simpſon. 9 | - | 
It has been ſaid, that if a codicil be executed after mak- | 
ings will and purchaling lands, it will amount to a re- 
publication, and paſs the land purchaſed after making 
the will, and that it was ſo determined by all the judges 
in the caſe of Acherley and Vernon; which ſee infra, ſed Q. 
Unleſs it a 2 he had 1 eſtate under conſidera- 
tion. 5 New Abr. 516. . Rep. Gibſon v. Rogers, in 
9 23 Geo. ys 2 r 

. having given a legacy inter alia to his ſon Jaſeph; 
Jaſepb Lied” x he 2 had another Je. — 
then by a codicil to his will, confirming his will, he took 
notice, that ſince the laſt, it had pleaſed God to give him 
another ſon, and gave him a ſmaller legacy. Determined, 
that this was a republication of his will, and amounted 
to a ſubſtituting 775 in the place of the firſt; and gave 
him the firſt legacy as well as the ſecond, MSS. Rep. 
Perkins v. Micklethwaite. See Cro. Elez. 422. 1 Lev. 243. 
1 Vent. 341. 2 Jones 135. 408. 
J. S. after making his will, and deviſing his real and 
perſonal eſtate, to truſtees, for 22 purpoſes, pur- 
chaſes ſeveral fee- farm rents, aſſart rents, and other lands 
and tenements, and then by a codicil he recites, that he 
made a will, dated 17th Jan. 1111, and then ſays, 
© [ hereby ratify and confirm the ſaid will, except in 
the alterations hereafter mentioned. The portion to my 
niece L. ſhall be made up 6000 J. and what I have given 
to my ſiſter and niece, ſnall be accepted by them in ſa- 
tisfaction of all they may claim out of my real and per- 
ſonal eſtate, and on condition they releaſe all right, &c. 
to my executors and truſtees in my will named; and 
thus having provided for my ſiſter and niece, I deviſe all 
the lands by me purchaſed ſince my will, to my truſtees 
and executors in my will named, to the ſame uſes, and 
ſubject to the ſame truſts to which I have mentioned to 
deviſe the manor of H. and the bulk of my eſtate; and 
I revoke that part of my will, whereby I appoint A. B. 
and C. three of my truſtees, in my will, and 1 deſire 
K. and N. to be two of my truſtees, and deviſe my ſaid 
real eſtate to them accordingly.” Lord Macclesfield, 2oth 
Nov. 172g. decreed, that the will was confirmed by the 
codicil; that 7. S. ſigning and publiſhing his codicil in 
the preſence of three witneſſes, was a re- publication of 
his will, and both together made but one will; and by 
the ſaid will and codicil, his fee-farm rents, aſſart rents, 
and lands, contracted to be purchaſed, and all his real 
and perſonal eſtate (except the copyhold purchaſed before 
his will, did well paſs. On appeal to the lords, the de- 
cree was affirmed. Comyns's Rep. 381. Acherley v. Ver- 
non, 
It was determined upon the opinion of all the judges, 
that if a will be made, and afterwards another will, with- 
out cancelling the former; and then by an act ſubſequent 
to both, the rſt will be confirmed, the limitations in 
that will fo confirmed, will take place: Alſo that if 
there are two inconſiſtent wills of the ſame date, neither 
of which can be proved to be laſt executed; they are 
both void by the Common law for uncertainty, and will 
let in the heir at law: Alſo, that atthough the wills are 
dated the ſame day, the limitations may take place if 
they are conſiſtent in both, to the diſinheriſon of the 
heir at law: And upon this opinion, the order appealed 
from, which was a diſmiſſion of. the plaintiff's bill in the 
court of Exchequer in Ireland, was confirmed in favour 
of Lord Angleſey by the houſe of lords. 5 New Abr. 519. 
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MSS. Rep. Phips v. Angleſea in Dom. prov.) June 1 fl. See 
the priged m. ends 


7. What ſhalt be u ſufficient pay of a willy and in ubor cafe; 
deviſees, legatees and creditors may be admitted to privoe a will. 


A written will, when it is written with the teſtator's 
own hand, proves itſelf, and therefore needs notthe 
help. of witneſſes to prove it; and for this cauſe, if a 
man's will be found written fair and perfect, with his 
own hand, after his death, although it be not ſubſcribed 
with his name, ſealed with his ſeal, or have any witneſſes 
to it, if jt be known or can be proved to be his hand, it 
is held to be a good teſtament, and a ſufficient proo 
itſelf; but if it be ſealed with his ſeal, and ſubſori 
with the name of the teſtator, and can be proved by wit- 
neſſes, it is more authentick 5; and when it is found 
amongſt the choiceſt evidences of the teſtator, or faſt 
locked up in a ſafe place, it is the more eſteemed; for 
if it be written in another hand, and the teſtator's hand 
and ſeal, or one of them, not to it, although it be found 


of it further by witneſſes 1n that caſe, and if a writing be 
found under the teſtator's own hand, yet if it be but a 
ſeribling writing, written copywiſe, with a great diſtance 
between every line, without any date, in ſtrange charac- 
ters, with many interlineations, and lying amongſt his 
void papers, or the like: This will not be eſteemed a 
ſufficient will, nor a good proof of it, but it ſhall be ac- 
counted rather a draught or image of the teſtator's will, 
for a direction to him after to make his will by; and yet, 
if it can be proved that the teſtator did declare himſelf 
that this ſhould be his will, this will be a good will, ard 
a good proof of it.  Swinb. part 4. ſecl. 28. and part 7. 
ſe. 13, This as to perſonal. * 

If it be proved, that the teſtator ſaid his teſtament was 
in ſuch a ſchedule, in the hands of J S. and J. S. pro- 
duces a writing, depoſing it to be the ſame, this is a ſuf- 
ficient proof: qu. But if he ſays withal, it is written with 
his own hand, then it ſeems ſome other proof, as by com- 
paring hands, or the like, that it is his hand wherein it 
is written, will be expected. Id. ibid. If the witneſſes 


. will prove the writing produced to be the laſt will of the 


teſtator, or that he ſaid it was, or it ſhould be his laft 
will, or that it was the fame writing that was ſhewn to 
them, and whereunto they are witneſſes, although they 
never heard it read, or ſet their hands to it, it is a ſuffici- 
ent proof. Id. ib. | 

Where there is no queſtion or oppoſition. moved or had 
about or againſt a will, there the oath of the executor alone 
is eſteemed a ſufficient proof of it; and in that caſe regu- 
larly no other proof is required; and where more — is 
neceſſary, it is in the diſcretion of the ordinary what proof 
to admit and allow: And thoſe witneſſes, for number, 
nature and quality, or ſuch other proof that he deems 
and accepts for ſufficient, is ſufficient; and®the will fo 
proved by ſuch witneſſes, or ſuch other proof, is ſuffici- 
ently proved. 5 New Abr. 519. This as to perſonal. 

All perſons, male and female, rich and poor, are eſteem- 
ed competent witneſſes to prove a will, ſave only ſuch as 
are infamous, as perjured perſons, and the like; ſuch as 
want underſtanding and judgment, as children, infants, 
and the like; and ſuch as are preſumed to bear affecti- 
on, as kindred, tenants, ſervants, &c. Swinb. par. 4. ſet. 
24. Qu. as to the latter ſort. 

But an intereſted witneſs, ſuch as a legatee, Sc. was 
not (before the ſtat. 25 Geo. 2. c. 6.) a credible witneſs. 
5 New Abr. 519. MSS. Rep. Anfly v. Dowfing. Mich. 
1746. B. R. | a 

Witneſſes have been examined to prove the teſtator's 
intent. 2 Ld. Raym. 1326. Cie & al v. Gibbons & 
aP. The probate of a will cannot be controverted at 
Common law. ' Ld. Raym. 262. Sir Richard Raine's caſe. 
A recital of a will in a hold admittance is evidence 

inſt any but the heir. Id. 9735. According to Holt 
S. J. the regiſter's book is good evidence to prove a will 
concerning lands. 1 Ld. Raym. 731. St. Leger v. Adams. 
One of the ſubſcribing witneſſes to the atteſtation of 
a will, having an annuity deviſed to his wife, was held 


nat 


in ſuch a place as before, yet ſome proof will be expected 


* 
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not to be a credible wiineſs within the ſtatute. 2 Sir. 
1253. © Holdfaft on dem. of Anfly v. Dowfing, Parol evi- 
dence is not admitted to contradict the words of a will. 
1d. 1261. Lowficld v. Stonebam, and \Caf. Temp. Talbot, 
Brown-:v,. Selom, 240. A proof of a will cannot be 


made againſt a man by confeſſion of his own witneſs. 1 


Ld: Raym. 
ſued for a 8 he 
not live in that dioceſe. 847. 


ride. 0239 
| Dcviſces, legatees, and creditors, are now made 
petent witneſſes to wills, for by the act of the 25 


730 Hyke v. Cuucb. An executor may be 


Edg worth v. Smal- 


. 


8 the will, tho' he does 


com- 
Gev. | 
2. c. 6. for avoiding and putting an end to certain doubts ö 
queſtions, relating to the atteſtation of wills and co- 
s. concerning real eſtates, in that part of Great Bri- 
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dicil atteſted accerding to this act, ſhould or might take 
effect, ſhall be deemed to be à poſſeſſion within the intent 
of the clauſe herein laſt contained. This act ſhall ex- 
tend to ſuch of the Briiiſb colonies in America, where t 
29 Car. 2. is by act of aſſe ly made, or by uſage re- 
ceived'as'a lay; or where by det of aſſembly or uſage, 
the atteſtation and ſubſcription of a witneſs or witnele 

| are made neceſſary to deviſes of lands, c. And 
have the fame force and effect in the conſtruction of, or 
for the avoiding'of doubts upon the ſaid acts of afſembly, 
and laws of the ſaid colonies, as the fame ought to have 
in the conſtruction of, or for the avoiding doubts, upon 
the faid act in England. Provided always, that as to the 
caſes ariſing in any of the aid colonies, no ſuch deviſe, 
legacy, or bequeſt aforeſaid, ſhall be made null and void 


tain called Eng and in his Majeſty's colonies and by virtue of this act, unleſs the will or codicil whereby 
plantations in America, it is enacted, That if any perſon | ſuch deviſe, c. ſhall be given, ſhall be made after Marc! 
ſhall atteſt the execution of any will or codicil, which 11785. 23 15 Ih „ 
ſhall be made after the 24th of Jun, 1752, to whom any In the caſe of Myndbam v. Chenoynd, in B. R. Bur. Rep. 


beneficial deviſe, legacy, eſtate, intereſt, gift or appoint- 
ment of, or affecting any real or perſonal eſtate, (other 


than except charges on lands, tenements or hereditaments, 


for payment of any debt or debts which ſhall- be thereb 
iven or made,) ſuch deviſe; Sc. or appointment, ſhal 
far only as concerns ſuch perſons atteſting the execution 
of ſuch will or codicil, or any perſon claiming under him, 
be utterly null and void; and ſuch perſon ſhall be admitted 
as a witneſs to the execution of ſuch will or codicil, with- 
in the intent of the act of 29 Cur. a2. notwithſtanding ſuch 
deviſe, Cc. 5 0 , 
And it is alſo enacted, That in caſe by any will or co- 
dicil made or to be made, any lands, tenements, or here- 
ditaments are or ſhall be charged with debts; and an) 
creditor whoſe debt is ſo charged, hath atteſted, or ſhall 
atteſþ, the execution of ſuch will or codicil, ſuch creditor 
ſhall-be-admitted as a witneſs to the execution of ſuch 
will or codicil, within the intent of the ſaid act. Thar if 


any perſon hath atteſted the execution of any will already . 


made, or ſhall atteſt the execution of any will, Sc. made 
on or before the 24 June, 14 52, to whom any legacy is or 
ſhall be thereby given, whether charged upon lands, tene- 
ments or hereditaments, or not; and ſuch perſon, before 
he ſhall give his teſtimony concerning the execution of 
ſuch will, Sc. ſhall have been paid, or have accepted or re- 
leaſed, or ſhall have refuſed to accept ſuch legacy or bequeſt 
upon tender made thereof; ſuch perſon ſhall be admitted 
as a witneſs to the execution of ſuch will, Sc. within the 
intent of. the ſaid act. Provided that in caſe of tender 
and refuſal, ſuch legatee ſhall in no wiſe be intitled to 
- ſuch legacy, _ 1 
This act not to extend to the caſe of any heir at law, 
of any deviſee in a prior will or codicil of the ſame teſ- 
tator, executed and atteſted accordin g to the act of 29 
Car. 2. or any perſon claiming under them reſpectively, 
who has been in quiet poſſeſſion for two years next preced- 
ing the 616 ef May 1751; as to ſuch lands, tenements, or 
hereditaments, whereof he has been in quiet poſſeſſion as 
, aforeſaid. This act not to extend to any will or codicil, 
the validity 'or due execution whereof hath been con- 
teſted in law or equity by the heir of ſuch deviſor, or de- 
viſee, in any ſuch prior will or codicil ſo conteſted, or any 
part thereof, or for obtaining any other judgment or de- 
cree for the lands, c. mentioned to be deviſed, in any 
other judgment, or decree relative thereto, on or before 
the ſaid 6b of May 1751, and which has been already 
determined in favour of ſuch heir at law, or deviſee in 
ſuch prior will or codicil, or any perſon claiming-under 
them reſpectively, or which is ſtill depending, and has 
been proſecuted with due diligence; but the validity of 
every ſuch will or codicil, and the competency of the 
the witneſſes thereto, ſhall be adjudged and determined 
in the ſame manner as if this act had never been made. 
No poſſeſſion of any heir at law, or deviſee in ſuch prior 
will or codicil as aforeſaid, or of any perſon claiming 
under them reſpectively, which is conſiſtent with, or may 
be warranted by or under any will or codicil atteſted ac- 
cording to the intent of this act, or where the eſtate de- 
ſcended or might have deſcended to ſuch heir at law, till 
a future or executory deviſe by virtue of any will or co- 


414 to 431. Ona will of land, dated 14 May 1450. and a 
codicil of the ſame date, an objection was made, © that 
the ſubſcribing witneſſes to the will were not, at the time 
of their atteſtation, credible witneſſes,” the witneſſes being 
creditors. But in that caſe, it was reſolved they were cre- 
dible witneſſes. E "us 
In another caſe, which afterwards came before the 
court of Common Pleas for determination (the preſent 
Lord Camden Chief Juſtice,) vx. the caſe of Doe on the de- 
miſe of Hindſon v. Kerſey, the principles laid down in the 
former caſe were controverted. 
ln the latter caſe, there was a deviſe to certain poor per- 
ſons of the pariſh of 4. Some of the pariſhioners were 
witneſſes; and adjudged they were not credible, for that 
a deviſe to the poor of any place, being in eaſe of the 
poor rate, the pariſhioners were intereſled. Theſe two 
laſt caſes, and the arguments at length, as delivered, in 
the reſpeCtive caſes, by Lord Mansfield and Lord Camden, 
are publiſhed together, in a quario pamphlet, to which 
— _ as being too'long to ſtate fully, in a work of 
18 / : 


8. Of nuncupative wills. 


By the ſtat. 29 Car. 2. c. 3. J 19. For the preventing 
fraudulent practices, it is enacted, That no nuncupative 
will ſnall be good where the eſtate thereby bequeathed 
ſhall exceed the value of 30 pounds, that is not proved by 

the oaths of three witneſſes, at the leaſt, that were preſent 

at the making thereof, and bid by the teſtator to bear 
witneſs that ſuch was his will, or to that effect.“ And by 
ſtat. 4 Ann. c. 16. / 14. it is declared, That all ſuch 
witneſſes, as are and on to be allowed to be good wit- 
neſſes upon trial at law by the laws and cuſtoms of this 
realm, ſhall be deemed good witneſſes to prove any nun- 
cupative will, or any thing relating thereto, Nor unleſs 
fach nuncupative will were made 1n the time of the laſt 
ſickneſs of the deceaſed, and in the habitation where he 
or ſhe has been reſident for ten days next before making 
of ſuch will, except where ſuch perſon was ſurpriſed or 
taken ſick, being from his own home, and died before he 
returned. That after ſix months paſſed after the ſpeaking 
of the teſtamentary words, no teftimony ſhall be received 
to prove any will nuncupative, except the ſaid teſtimony, 
or the ſubſtance thereof, were committed to writing with- 
in ſix days after the making of the ſaid will. That no let- 
ters teſtamentary, or probate of any nuncupative will, ſhall 
paſs the ſeal of any court, till fourteen days, at the leaſt, 
after the deceaſe of the teſtator be fully expired, nor ſhall 
any nuncupative will be atany time received to be proved, 
unleſs proceſs have firſt jſſued to call in the widow, or the 
next of kindred to the deceaſed, to the end they may con- 
teſt the ſame, if they pleaſe. That no will in writing con- 

.cerning any goods or chattels, or perſonal eſtate, ſhall be 
repealed ; nor ſhall any clauſe, deviſe, or bequeſt therein, 

be altered or changed by any words, or will by word of 
mouth only, except the ſame be in the life of the teſta- 
tor committed to writing, and after the writing thereof 

read to the teſtator, and allowed by him, and proved to 


_ y 


Pro- 


be ſo done by three witneſſes at the leaft.” 
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Provided that any ſoldier in * military ſervice 
or any mariner or ſeaman being at may diſpoſe of 
bis Wvesbies wages, pf — elta 4 A before the 
making of this act. 8 
A being ill, deſired B. to make her will, who wrote 
down only names and initial letters to this effect, viz. 
to Tho. Weſt. 2001. to Jo. Dau. 1001. to Rob. Cro. col. 
to ſelf, 10 l. and to ſeveral other perſons in like manner, 
to above 4001. which being more than her eſtate, B. 
made an alteration in the ſecond column, by ſubtract- 
ing part of the ſums of the legatees, as ſet down in the 
ſecond column, and then told A. the ſenſe of the pro- 
poſed deviſes: There were two perſons in the room that 
did not hear any thing that paſſed between A and B. 
but only heard the teſtatrix at laſt pronounce, that 
all was well. B. went to a ſcrivener to have the de- 
viſe drawn out at length and in form, and before ſhe 
returned the teſtatrix died: The judge below pronounced 
for this will; but upon the appeal to the delegates, it was 
reverſed; and in this caſe it was agreed, that if the will 
had been written in words at length, ſo as they had car- 
ried a ſenſe and meaning in themſelves, it had been a 
will; for that there was one witneſs that wrote 
it, and two that heard the teſtatrix pronounce, that it 
was well: Which would have been intended to have 
amounted'to a ſecond witneſs, in regard it appeared on 
all hands, by ſeveral witneſſes, that the teſtatrix did 
then ſeriouſly diſpoſe herſelf to make her will; and for 
that was quoted the caſe of one Pepper, where a perſon dif- 
poſed herſelf to make her will, and dictated it to a per- 
ſon Who wrote it down; and another, not called in as 
a witneſs, lay behind the hanging, outof curioſity ; and 
yet ſuch will was allowed to be good, being proved by 
theſe two witneſſes : But they diſtinguiſhed this caſe be- 
cauſe the will was not ſubſtantive, but was to take its 
ſenſe from the interpretation of the witneſs; and fo there 
would be innuendo upon innuendo, which made purely 
a nuncupative will: And as ſuch not being atteſted 
the number of witneſſes appointed by the ſtatute of 
frauds and perjuries, the will and legacies were void. 
1 Abr. Eq. Caſ. 403. | | 0 
Dr. Shallmer, by will in writing, gave 200 J. to the 
pariſh of St. Cement Danes, and after Prew the reader 
coming to pray with him, his wife put him in mind to 
give 200 J. more towards the charges of building their 
church, at which, tho' Dr. Shallmer was at firſt diſturbed, 
yet after, he ſaid he would give it, and bid Prew take 
notice of it: And the next day he bid Prew remember 
of what he had faid to him the day before, and died that 
day. Within three or four days after, the doctor's wife 
uts down a memorandum in writing of the faid laſt de- 
viſe, and fo did her maid. Prew died about a month 
after, and amongſt his papers was found a memorandum 
of his own writing, dated three weeks after the doctor's 
death, of what the doctor ſaid to him about the 2007. 
and purporting that he had put it in writing the ſame 
day it was ſpoken: But the writing which was men- 
tioned to be made the ſame day it was ſpoken did not ap- 
pear, and theſe three memorandums did not expreſsly 
agree, About a year after, on application by the pa- 
Tiſh to the commiſſioners of charitable uſes, and produ- 
cing theſe memorandums and proof by Mrs. Shallmer and 
her maid, they decreed the 200/. but on the exceptions 
taken by the executors, the decree was diſcharged of 
this 2001. and Lord Chancellor held it not good, be- 
cauſe it was not proved by the oath of three witneſſes ; 
for tho? Mrs. Shallmer and her maid had made proof, yet 
Prew was dead; and the ſtatute in that branch requires 
not only three to be preſent, but that the proof ſhall be 
by the oath of three witneſſes. 1 Abr. Eg. Caf. 404. 

A daughter depoſits 1801. in the hands of her mo- 
ther (the defendant), and afterwards makes her will in 
writing, and thereby deviſes ſeveral legacies, and makes 
her mother executrix, but takes no manner of notice of 
this 180 J afterwards, by word of mouth, ſhe deſires her 
mother to give this 180/. to the plaintiff, if ſhe thought 
fir, and then ſoon after died: The mother proved the 
will, and this bill was brought againſt her, to have the 
180 l paid. The mother, by her anſwer, admits ſhe had 
ſuch a ſumin her hands; and that her daughter did make 


| facha requeſt @ her, but that fic leſt it to he? election, 
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whether * give it to the plaintiff or not, by the 
very form of ii deviſe: And inſiſted, that ſhe did not 


think fit to give it to the plaintiff. And in this cafe it 


was agreed, that this was not as a nuncupative will, be- 
ing above 30 J. and not reduced into writing within ſix 


days after the ſpeaking, as the ſtatute requires. 2dly, _ 


That if the defendant had inſiſted on the ſtatute of frauds 
and perjuries, the court could not have relieved the plain- 
tiff as upon a truſt: But in this caſe the defendant hav- 
ing by anſwer confeſſed the truſt, there was no danger of 
perjury from variety of proof, which was the miſchief 


the ſtatute intended to provide againſt; and therefore the .- 


court took it to be in nature of a truſt, and decreed for 
the plaintiff; Tho' the defendant expreſsly ſwore, ſhe did 
not think fit to give it to the plaintiff, and that the teſta- 


trix had left her at liberty. But this decree was againſt - 


the opinion of ſeveral at thee bar, who thought it too 
hard on the election left in the mother: But the court 
principally relied on the caſe of King/man v. King/man, 
where a man deviſed away an eſtate of 2000l per ann. 
and upwards, from his ſon and heir to a bargeman. And 
by his will deviſed 20 J. per ann. to his ſon, with this 
clauſe, that if he behaved himſelf well, and gave no 


trouble or diſturbance concerning his will, that he might - 


make it up 891. if he thought fit. And the court decreed 
the 80 J. per ann. to the fon. | But note, the 80/7. per 
ann. in the caſe of Kingſman, v. Kingſman ſeems to have 
been decreed purely upon the circumſtances and hardſhips 


of the caſe: But in the preſent caſe there were no ſuch . N 
circumſtances or ingredients of hardſhip on the plaintiff: 


But quere, for it ſeems to be a truſt in the hands of the 
mother. Id. ibid. Gil. Eg. Rep. 146. Jones v. Nabbs. 


9. Of the nature and effect of a will or teflament, and of 
a codicil; and bow wills ſhall be conflrued. 


A will or teſtament is of that nature, that it differs 
much from other acts and deeds that men do and execute 
in their life-time: For although it be made, ſealed, and 
publiſhed in ever ſo ſolemn a manner, yet it has no life, 
no virtue in it, until the teſtator's death: For it is a 
maxim in law, Omne teſtamentum morte conſummatum eſt, 
& voluntas eft ambulatoria uſque ad extremum vitæ exitum ; 
it is therefore reſembled until death to the interlocutory 
ſentence, and after death to the definitive ſentence of a 
judge; and hence it is ſaid, Sed legum ſervanda fides, ſu- 
prema voluntas quod mandat fierique jubet parere neceſſe eſt. 
1 Infl. 112. 4 Rep. 61. B. Forſe v. Hembling's caſe. 

And for this reaſon a man may alter or make void his 


will at his pleaſure; and he may make as many new 
wills and teſtaments as he pleaſes, and there is no * | 


_ a man of this liberty. Shep. Abr. part 4. p. 9. 
eſt.” * R | 
And the latter teſtament always revokes andoverthrows 
the former : But otherwiſe it is of a codicil, for a man 
may make as many of theſe as he will, and make no teſta- 
ment at all ; Or if he makes a teſtament, he may after- 
wards make as many codicils as hg will, and one of them 
will not - overthrow the other; for in the firſt caſe they 
muſt be all annexed to the letters of adminiſtration, and 
the adminiſtrator muſt perform them ; and in the latter 
caſe they muſt be all annexed to the teſtament, and the 
executor . muſt take care to perform them. Lt, 168. 
Swinb. p. 1. ſet. 5. Br. Teſtament 20. | 

A teſtament therefore is ſaid to have three degrees. 
iſt, An inception, which is the making of it. 2dly, A 


progreſſion, which is the publication of it. 2dly, A con- | 


ſummation, which is the death of the teſtator. Shep. 
Abr. part 4. p. g. Voc. Teff.. 2 5 - 
In grants thetefore the firſt is of the greateſt force, but 
in teſtaments the laſt is of greateſt force. 1 Ii. 112. b. 
But when la teſtament is perfect by the death of the 
party, it as effectually gives and transfers eſtates, and 


alters the progerty of lands and goods, as acts executed 


by deed in the life-time of the parties: For hereby de- 
ſcents of lands are prevented. And a man may make 
eſtates in fee- ſimple, or fee- tail, for life or years, of lands, 
teſtaments, rents, reverſions or ſervices, as effectually as 
by deed; and theſe eſtates alſo will be good without any 

II M livery 


_— 
: v 3 
« — 4 
& A s AL 2 
121 _ *ID\ 
CRIT, 3-45 


8 * 
* * 
= = 


. 
4 
-4 
= 
- YN 
"3 
2 14 
: 

* 


7 Far T1 


livery, of ſcifin.gr attomment, and herelly alſo rents and 
pov er to deſtrain for them, may be reſerved, conditions 
created and annexed to eftates or thingWMeviſed. Shep. 
Abr. part 4. P. 10. Voc. Jg, And therefore they, that 
take y deviſes of land, ar e aid to take in the nature of 
purchaſers. .. And therefore. if à tenant in tail makes a 
feoffment to the uſe of himſelf in fee, and after deviſes the 
ſame to his wiſe in fee, and dies, the ſon is not remitted 
23 the father dies ſeiſed, for the deviſe prevents the 
eſcent. | 


It is to be obſerved, that where the words of a will 


have a plain ſenſe, and no doubt is in any matter within 


or without⸗the words, touching the matter of the deviſe, 
there the words of the will ſhall always be taken to be 

the intent of the deviſor, and his intent to be what the 
words ſay. 2 And. 17. Lowen v. Bedd. - That all the 


| 2 1 f * : . 
words of a will are to be carried to anſwer: the intent of 


the deviſor; but this is to be underſtood in caſes where 
the intent of the party may be known by the words that 
are in the will. 2 And. 10, 11, 134. That if there are 
inconſiſtent and contradictory words in a will, ſome 
words muſt be rejected to 
teſtator gave the intereſt of a ſum of 6000 l. to 
Comfortle, his daughter, for her life, and after her de- 
ceaſe gave the money between Charles Comforth her huſ- 
band, and their children? And in another part of the 
will he ſaid, and in caſe there be no ſuch child or chil- 
dren, 1 give it to Charles Comfortle and ſuch children. 
Lord Chancellor rejected theſe latter words, as they 
were abſurd and contradictory. 5 New Abr. 525. 
MS. Rep. Boon v. Comfortle, Paſc. 24 Geo. 2. in Chan. 
A. having a wife and no children, made his will, and 


ſaid, leſt it ſhould pleaſe God that he ſhould not return, 


he gave and deviſed a real and perſonal eſtate, or to that 
effect. He returns, has children and dies, without alter- 


ing his will; at being a legatee, and there be- 


ing a direction in the will, for the ſale of the real eſtate 


| 


e it ſenſe. Thus where a 


to pay his legacy; Lord Chancellor was of opinion, that 


the diſpoſition was merely contingent, and that no part 
of the will was to take effect but on the contingency of 
his return. 5 New Abr. 525. MSS. Rep. Parſons v. Le- 
nw, Hill. 22 Geo. 2. in an. 8 
That a will muſt have a favourable interpretation, and 
as near to the mind and intent of the teſtator as may be, 
and yet ſo withal as his intent may ſtand with the rules 
of law, and not be repugnant, thereto; it being a rule 
or maxim of law, Quad ultima voluntas teftatoris perim- 
plenda eft, ſecundum veram intentionem ; and that, ſed le- 
gum ſervanda fides, ſuprema voluntas quod mandat fierique 
jubet parere neceſſe eſt. In deeds the rule of conſtruction 
is, that the intention muſt be directed by the words, but 
in wills, the words muſt follow the intent of the deviſor; 
and ſuch a conſtruction is to be made of them, as to 
make uſe of all the words, and not of part, and fo as 
they may ſtand together, and have no contrariety in them. 
Shep. Abr. part 10. Voc. Teftament. Bridg. 105. Standiſh 
v. Short. 
That ſuch a ſenſe ſhall be made of a deviſe, that it may 
be for the prgfit of the deviſee, and not to his prejudice. 
Shep. Abr. 11. p. 11. Voc. Tefl. That general and 
doubtful words in a will, ſnall not alter an expreſs de- 
viſe before, nor carry any thing contrary to the apparent 
intent. Id. ibid. That the clauſes and ſentences of a 


vill ſhall be ſeverally tranſpoſed to ſerve the meaning of 


it. And conſtruction ſhall be made of the words to ſa- 
tisfy the intent, and they ſhall be put in ſuch order as 


the intent may be fulfilled. Id. ibid. That no ſenſe may 
be framed upon the words of a will, wherein the teſtator's 


meaning cannot be found. Id. ibid. That to give a 
thing to ſuch a perſon to whom the law gives it, is as 
if it had not been given; and ſo a dewye of a man's 
land to his heirs is void. Styles 148, 149. That a con- 
ſtruction of a will muſt be gathered out of the words of 
the will, and not by any averment. Shep. Abr. part 11. 
p. 11. Voc. Tef#. 
That though a parol averment ſhall not be admitted to 


explain a will, ſo as to expound it contrary to the im- 


port of the words, yet when the words will. bear it, a 
parol averment may be admitted, As, for inſtance, to 


aſcertain a perſon, but 1n no caſe to alter the eſtate, 1 | 
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Shep. | That one part of a will ſhall Be expounded by another: 


as where a man leaves an eſtate to another and his heirs, 
and afterwards mentions to have given him an eſtate tail, 

| heirs ſball be taken to mean heirs of the body, and the 
| deviſee ſhall take only an eftate tail. 2 Heem 260. Bam- 
field v. Popham, See . farther. on this ſubject, the caſes of 
Strong, Clerk, v. Teatt, Jeſſee of: Mervyn, & ab. Rur. 


Rep. 91 2— 924.— Doe ex. v. Laming, Bur, Rep. 
1110—1113.—Bagſbawv, x». 0 Sal. I Vezey,142, 
Kc. before Lord Hardwicke on an appeal from the 


I bs 25 | +. N 
| * caſe in ſhort was, Benjamin Aſbion by will of 7 
September, 17125, deviſed all his manors, lands, Sc. (0 
five truſtees, in truſt, int. al. as to one moiety to Hen- 
jamin Bagſhaw for his natura life without impeachment 
of waſte, and after determination of that eſtate to the 
truſtees to. preſerve contingent uſes, but to permit Ben- 
JaminBayſbaw to receive the rents for his natural life, 
and after his deceaſe, then to the uſe and behoof of the 
heirs of the body of ſaid Benjamin Bagſhaw lawfully be- 
N to be begotten, and in default of ſuch iſſue, 
en, c. N L j . | 

Benjamin Bagſbaw ſuffered a common recovery of his 
moiety: At the rolls, his honour declared, that Benjamin 
Bag ſhaw. took an eftate-tail, and decreed accordingly. 
n the appeal the caſe was reduced by the chancellor, 

to two general queſtions, viz. | 
1. Whether the eſtate deviſed to Benjamin Bagſhaw 
was a legal eſtate, that is an uſe executed by the ſtatute 

of uſes, or a mere truſt in equity? | 
2. Suppoling it to be a mere truſt in equity, whether 
it was an eſtate- tail, or an eſtate for his life only, with 
contingent remainders over to all the iſſue of his body 
reſpeCtively? | 


* 


As to the firſt queſtion, Lord Hardwicke was of opi- 


nion, that it was a truſt in equity. | 

As to the ſecond queſtion, hislordſhip obſerved, it would 
depend on the conſtruction of the words, heirs of the 
body of Benjamin Bagſhaw, lawfully begotten or to be be- 
gotten,” as they ſtood in the will. If they were to be 
2 00 as words of limitation, then he 2 _ in tail, 
and his recovery was in equity; if words of purchaſe, 
men he was Bo 1er lie on wt his recovery was 
void. 

And his lordſhip was of opinion, that he was tenant 
for life only, and therefore his recovery was void. And 
his judgment was io reverſe ſo much of the decree made 
at the rolls, as declared that Benjamin Bradſbaw took an 
eſtate-tail by the will, Sc. See the reaſonings at large 
in Yezey.—It is a caſe of great conſequence, and treated 
in a very maſterly manner by the chancellor. 


10. Of e 4 yr 4 a will ſhall be ſet afide 


By Stat. 29 Car. 2. cap. 3. it is enacted, © that no de- 
vile in writing of lands, tenements, or hereditaments, or 
any clauſe thereof ſhall be revokable, otherwiſe than by 
ſome other will or codicil ig writing, or other writing, 
declaring the ſame, or by burning, cancelling, tearing or 
obliterating the ſame, by the teſtator himſelf, or in his pre- 
ſence, and by his directions and conſent, but ſhall con- 
tinue, Sc. unleſs altered by ſome other will or codicil in 
writing, or other writing of the deviſor, ſigned in the 
preſence of three or more credible * witneſſes, declaring 
the ſame: And by the ſame act, no will in writing, 
concerning perſonal eſtates, ſhall be repealed, nor any 
clauſe. or bequeſt therein altered by words, or will by 
word of mouth only, except the ſame be, in the life of 
the teſtator, committed to writing, and read to, and al- 
ge by him, and proved to be done by three wit- 
neſles,” | | 
But where a man, by will in writing, deviſed the re- 
ſidue of his perſonal eſtate to his wife, and after, ſhe dy- 
ing, he, by a nuncupative codicil, bequeathed to J. S. all 
that he hath given to his wife, it was reſolved good; for, 
by the death of the wife, the deviſe of the reſidue was 


totally void; and the codicil was no alteration of the 


former 
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as where the deviſor expreſly declares his mind, that his 
- will ſhould be revoked, or implied, as where the eſtate or 
thing deviſed is altered afier making of the will. 2 Aby. 
Eq. Caf.. 269. Sir Richard Templeman's caſe. Mich. 4 

Lord ;Hardwicke Lord Chancellor: The general prin- 
ciple is, that at the time of the deviſe the deviſor muſt 
have a diſpoſing capacity, and an eſtate in the land de- 
viſed; and the eſtate muſt remain in the ſame plight 
and condition until his death: For the leaſt alteration, by 
an act of his, makes it a different eſtate, and ſhews a dit 
ferent intention, and therefore is an actual revocation. 

Thus if one ſeiſed in fee deviſes, then infeoffs another to 
the uſe of himſelf in fee, tho' it is the old uſe that re- 
mains, yet it is a revocation, tho' it is his own feoff- 
ment. So of a bargain and ſale without inrolment. So 
if a man, thinking himſelf tenant in fee, deviſes, and then 
apprehending himſelf to be only tenant in tail, ſuffers a 
recovery, with intent to confirm his will, it is a revo- 
cation. As to mortgages, they are exceptions out of the 
rule. At law a mortgage for years, and in equity a 
mortgage in fee, are revocations pro tanto only; and the 
reaſon is, that a mortgage is only a 8 and tho” it 
be a conveyance of a real eſtate, yet in this court it is 
a chattel intereſt only, and goes to the executor, and it 
gives no dower. In the caſe wherein theſe leading prin- 
Ciples were eſtabliſhed, after the teſtator had deviſed all 
the manors, lands, tenements, and hereditaments, he by 
a deed conveyed an adyowſon which he was ſeiſed of at 
the time of making his will, to and to the uſe of truſ- 
tees and their heirs; in truſt to preſent the church when 
void to a particular perſon, if qualified, on the terms 
preſcribed therein: And if ſuch a perſon ſhould be j 
capable, then to preſent ſuch clerk as 4. ſhould nomi- 
nate; and in default of nomination by bim, as the 
. truſtees ſhould think fit, The perſon intended was pre- 
ſented; and on a bill brought by the heir at law of 'the 
teſtator, to have a legal conveyance of the reſidue of the 
advowſon, the queſtion was, Whether this deed, being 
only a truſt for a particular purpoſe, as it was alledged, 
was a total or partial revocation? And determined by 
Lord Chancellor, after arguing as above, that it was a 
total revocation ; it being a grant of the legal intereſt ; 
and the truſt was a real and beneficial intereſt given 
by it to the truſtees, that of nominating themſelves 
in default of As nominating: And he decreed, a con- 
veyance to be made according to the prayer of the bill. 
5 New Abr. 524. cites MS. Rep. Sparrow v. Hardcaftle 
in Canc. Paſc. 17 Geo. 2. 

I. S. ſeiſed of a leaſe for lives, deviſes it; and afterwards 
L S. ſurrenders the old leaſe, and take a new one to 
him and his heirs for 3 lives. Decreed by Lord Chancellor 
King, that this renewal of the leaſe was a revocation of 
the will, as to this particular. 3 P. Will. Rep. 166. 170 
Mar wood v. Turner. 4 
So were a teſtator deviſed, by his will, a leaſehold eſtate 
under Magdalen en Oxon.. and after the making of 
this will, before his death, renewed his leaſe, by ſurren- 
dering the old one, and taking a new leaſe. Determined 
by Lord Chancellor, that this was a revocation of his 
will. And tho' the teſtator, after the renewal, looking 
amongſt his papers, had faid, this is my will, that was 
held to be no republication. 5 New Abr. 527. cites 
MS. Rep. 2 v. Miller, in Cunc. Trin. 1743. 

If the latter part of the will is inconſiſtent with the 
former part of it, it ſuperſedes and revokes it. Per Rey- 
nold Ch. B. and Comyns and Thompſon, in Scacc.” 
Fitzgibbons 195. Attorney General v. Governor and Co. of 
Chelſea water-works. $2 

It was agreed to be the conſtant rule of this court, that 
where a legacy was given to a child, who afterwards upon 
marriage, or otherwiſe, hath the like or greater ſum, it 
ſhould be intended in ſatisfaction of the legacy, unleſs the 
teſtator ſhould declare his intent otherwiſe; and it was 
ſaid the words of ratifying and confirming do not alter 
the caſe, tho they amount to a new publication, TY 
only words of form, and declaring nothing of the 
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v. Hurt. 


Defendant's 


n W , A 
teſtator by his will gave his four daugh- 


ters 600. a- piece, and afterwards married his eldeſt 
daughter to the plaintiff, and gave her 500 J. portion; 


after that he makes a codicil, and gives 100. a: piete to 
his unmarried daughters, and thereby ratifies and con- 
firms his will, and dies. Plaintiff preferred his bill for the 
legacy of 600 k given to his wife by the ſaid will. And 
his honour held, that the portion, given by the teſtator 
in his life-time, ſhould be intended in ſatisfaction of the 
legacy. I. ihid. See farther, Prec. in Chan. 184. 
M ard v. Lant. Vin” Abr. tit. Deuiſt. (R. 2.) C 16. P. 
140. - Parkes v. Bamb. Prec. in Chan. 263. Hiſkins v. 
Hoſtins. Vin Abr, tit. Deviſe(P) CM 10 P. 136. Prec. 
n Chan. 298. Bird v. Hooper. 

A man makeghis will dul executed and atteſted ac- 
cording to the ſtatute of frauds and perjuries, and at the 
ſame time, in like manner, executes a duplicate thereof; 
ſometime after, the teſtator having a mind to change one 
of his truſtees, orders his will to be wrote over again, 
without any variation whatſoever from the fiiſt, fave 
only in the name of that truſtee. , And when it was ſo 
wrote over, he executes it in the preſence of three wit- 
neſſes, and the three witneſſes ſubſeribed their names, 
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but not in his preſence. After this the teſtator cancels - 


the duplicate, by tearing off the ſeal, and then dies. 
And the queſtion was, Whether this ſecond will, not be- 
ing good as a will to paſs lands, ſhould” yet be a revo- 


cation of the firft, and if it ſhould not, .yhether the 
8 Win 


cancelling the other ſhould be a revoc | | 
the ſtatute of frauds and perjuries. And it was"decreed, 
that neither the making of the ſecond, nor the gancelling 
the firſt, was a revocation thereof; tho” in the ſegond 
there was an expreſs clauſe, that he did thereby revoke 
all former and other wills; wherein my Lord Chancellor 
took this diſtinction, that the ſecond was not intended 
barely a revocation of the firſt, ſo as to ſignify his inten- 
tion of dying inteſtate, or without any will; but it was 
intended as an effectual will to paſs the lands to the per- 
ſons, and in the manner thereby deviſed : And therefore 
if it was not good as a will to that purpoſe, it was no 


revocation of the firſt, but as ĩt was ſuppoſed to be va- 


lid as a will for paſſing the lands by the ſecond : And if 
a man by his will deviſes lands to AH. and after makes a 
ſecond will, and thereby deviſes the lands to B. if this 
ſecond will benot good, as a will to paſs the lands to B, 
it ſhall be no revocation of the deviſe in the firſt to A. 
for it is plain, A. was to loſe only what B. was to gain; 
and if B. gains nothing by the ſecond, A. ſhall loſe no- 
thing that was given him by the firſt: But if a man 
executes a ſecond will, which appears to have no other 
intention than to revoke the firſt, and to die inteſtate, 
tho” this ſecond be not in all circumſtances duly executed 


as a will whereby to paſs lands, yet it will operate to a 


revocation of the firſt: And as to the cancelling or 
tearing of the firſt will, that is no revocation of it in 
this caſe, becauſe that was no ſelf-ſubliſting independent 
act, but done to accompany, or in a way of affirmation 
of the ſecond: It was done from an opinion, that the 
ſecond had effectually revoked the firſt, and therefore 


he tears the firſt as of no uſe ; But the firſt was not ef- 


feAually revoked by the ſecond : And the act of tearing 
the firſt will, will not deſtroy it neither: For though a 
man may, by the ſtatute of frauds, as effectually deſtroy 
his will, by tearing or cancelling it, as by making a ſe- 
cond , yet if he does make a fecond, and intends that as 
a revocation of the firſt, if it be ſufficient for that pur- 
poſe, as in the principal caſe, the tearing and cancelling 
being only in conſequence of his opinion, that he made 
good ſecond will, it ſhall not deſtroy the firſt, but it 
ought to be ſet up again in equity. 1 Abr. Eg. Cafes 
407. See as to part, Cont. 10 Mod. 233. Yin, Abr. lit. 
Deviſe, (R. 3.) p. 141. , 


But if a man cancels or revokes either the duplicate or 


original will, this is an effectual voiding of both, the 


being both but one will, and therefore muſt ſtand or fol 
together. 2 Vern, 742. Onions v. Hrer. þ 6 

A man makes his will in writing, and thereby deviſes 
all his real and perſonal eſtate to his wife, her heirs and 


executors, 
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by implication, it muſt be a neceſſary implication: And 

the act muſt be wholly inconſiſtent with the deviſe. 2 
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| Pern. 495 Lamb. v. Parker.” 2 Freem. 284. 8. C. 
So if A. deviſes lands to truſtees to pay his debts, and 


242 


alterations in his will, ſends for a ſcrivener, and gave 
directions to prepare a draught of inſtructions for another 
will, which the ſcrivener does accordingly, and the teſta- 
tor read it over and approved of it very well, and ſets his 
hand to it: and being at a tavern, think ing he had now 
made a new will, he pulls out of his pocket che firſt will 
and tears off the ſeal from ihe firſt eight which the 
ſerivinex ſeeing, aſked: him what he Was doing; why 
fays he, I am cancelling my firſt will. Pray ſays the 
ſcrivener hold your hand, the other will is not ae 
it will: not paſs your real eſtate for want of being execut- 
ed purſuant to the ſtatute of frauds and perjuries. I am 
ſorry for that, ſays he, and immediately deſiſted from 
tearing off any more of the ſeals; and in ſome ſhort time 
dies without having done any thing further to perfect the 
ſecond; will, or to cancel the firſ . 
Lord Chancellor held, that the ſubſequent will could 
be ng revocation as to the real eſtate, not being executed 
according tq the ſtatute of frauds and perjuries: And that 
as to the tegring off the ſeals from the firſt eight ſheets, 
8 — ot e animo cancellandi, was no revocation; 
and that che feal remaining whole to the laſt ſheet was 
ſufficient and in ſtrictneſs it was not neceſſary that all 
thegſheets ſhould be ſealed. Abr. Eg. Caf. 409. Hyde v. 
Hyde. 3 Chan. Rep. 155. S. C. See Vin. Abr. tit. De- 
viſe (R. 4.) Ca. 3. Pp. 142. Townſend v. Pearce. 5 
If A. deviſes lands to B. and his prick and afterwards 
mortgages the ſame lands to J. S. for years, or in fee, 


though a mortgage in fee be a total revocation at law, yet 
in equity it ſhall be a revocation pro tanto only. 1 Vern. 
329, 342, 97, 141, 182. 1 Salk. 158. S. P. So if 


a man ſeiſed in fee deviſes to J. S. in fee or for life, 
+ and afterwards makes a leaſe to J. D. for years, this, 
even at law, ſhall not be a revocation, but during the 
years; for his intent does not appear further than du- 
ring the term for years. 1 Roll. Ar. 616. Montague. v. Jef- 
feries. So if a huſband, poſſeſſed of a term for 40 years, de- 
viſes it to his wife, ald after leaſes the land to another 
for twenty years, and dies; this leaſe is not any revoca- 
tion of the whole eſtate; but only during the twenty 
years, and the wife ſhall have the reſidue of the deviſe. 
Jd. ibid. Wilcox's caſe. | 
But if A. deviſes lands to B. and his heirs, and twelve 
years after leaſes the ſame lands to B. for ſixty years, to 
commence after his death, and delivers the deed to a 
ſtranger, to the uſe of B. who does not deliver it to B. 
till after the death of A. This is a revocation of the whole 
eſtate, for bath eſtates are not conſiſtent nor can veſt in 
B. at the ſame time, and it was plainly the intention of 
the deviſor, that B. ſhould have the leſs eſtate only. And 
it was ſo adjudged, though objected, that it was the in- 
tention of A that B. ſhould have his liberty to take by 
the leaſe or deviſe, B. not having agreed to the leaſe in 
the lifetime af 1 Abr. Eg. Caf. 410. But if the leaſe 
made to the deviſee had been to begin either in præſenti 
or futuro, in the life of the deviſor, it had not been a re- 
vocation, for inaſmuch as the leaſe might have deter- 
mined in his life, it was conſiſtent with his will. Cro. 
Fac. 49. Coke v. Bullock. So where A. by will deviſed 
to his younger ſon a certain meſſuage for ninety nine 
years, if three lives lived fo long, yielding and paying 
to his ſiſter the plaintiff 20 l. per ann. until twelve years 
old, and thence 40 J. per ann. for life: And afterwards 
the ſaid A for 300 l. fine, demiſed the ſaid meſſuage to J. 
S. for ninety-nine years, if three lives lived fo long, 
yielding and paying g0 l. per ann. to A. the teſtator, his 
eirs and aſſigns; and though it was held at the Rolls to 
be a revocation, yet on an appeal to my Lord-Keeper, 
he decreed it to be no revocation, and that the daughter 


- 
Y 


ſhould be paid her annuity; and he faid,' that the rule | 


then to pay his wife 2001. per ann. for her life; and the 
teſtator living ſeveral years after, his debts increaſed from 

20001, to 10,000]. for 80001, whereof his ſaid truſtees 
were bound, and afterwards. the teſtator, by deed and 
fine, conveys his lands to his ſaid truſtees, to ſell or pay 
his debts, and the ſurplus to him and his heirs, and tho! 
the wife joined with him in the fine and conveyance, yet 
this ſhall be no revocation of the wife's 2001. per ann. 
and ſhe ſhall have the 200 N. per ann. out of the ſurplus 
money after the debts are paid. 2 Yern, 241. Vernon v. 
Jones. 2 Freem. 111. 8. C. See the caſe of Clinton and 
Wynn. 1 Abr. Eg. Caſ. 411. 2 Freem. 102. 1 Abr. Eg. 
Caſ. 412. Pollen v. Huſbant. | 55 

A. having iſſue four daughters, and no male iſſue, de- 
viſes lands to truſtees, in truſt to permit his daughter S. 
to receive the rents and profits until her marriage or 
death, and in caſe ſhe married with the conſent of two 
of the truſtees and her mother, then to convey the pre- 
miſſes to her and her heirs: But if ſhedied before marriage, 
or married without ſuch conſent, then to convey to other 
rſons: Afterwards S. married in the life-time of her 

ather, and with his conſent, and he ſettled part of thoſe 
lands on her and her huſband, and died. And it was 
held, that this ſettlement was no revocation of the will, 
as to the deviſe of the other lands. 2 Vern. 720. Clarke 

v. Berkley. See Vin. Abr. tit. Deviſe, Ca. 11 p. 154. 
Clarke and Ux. v. Lucas & ab. 1 Vern, 23. 1 Abr. 5 
Caf.' 413. | Brown v. Thompſon. = 

If A. by his will deviſes all the reſidue of his perſonal 
eſtate to B. and C. and makes them executors ; and after, 
byza codicil, cancels and revokes every legacy, thing, and 
paet relating to B. and revokes his being executor; C. 
ſhall have the whole. A revocation, with a new gift, 
ſhall have the ſame effect as if it had been expreſsly given; 
and whether it be by codicil or obliteration, it is the 
ſame. 5 New Abr. 535. MSS. Rep. Humphries v. Tay- 
lor, in Chan. Hil. 25 Geo. 2. 

Though marriage and the having of children has been 
deemed a revocation of a will, yet it is only a preſump- 
tive revocation; for if it appears by any expreſſion, or 
other means, to be the intent of the deviſor, that his 
will ſnould continue in force, the marriage will be no 
revocation of it. 1 Ld. Raym. 441. Lugg. v. Lupg. Vide 
Vin. Abr. tit. Deviſe, () Ca. 2. Pa. v. Hawkins. 
Ib. (K. 6.) Ca. 25. p. 147. Barnardiſton v. Carter. 

If lands are deviſed to one in fee, and afterwards mort- 
gaged to the ſame deviſee, it is a revocation in toto, being 
inconſiſtent with the deviſe; though it was agreed, if the 
mortgage had been to a ſtranger, it had been a revoca- 
cation quoad the mortgage only. Decreed per Lord Mac- 
clesfield Prec. in Chanc. 514. Hackneſs v. Bayley, Vide 
1 P. Will. 68 1. Hartop v. Whitmore, and Vin. Abr. (T. 
2.) Ca. 10. 2 P. Wms. 328. Rider v. Wager. 

J. S. on his marriage with Fs daughter, ſettled 5700 l. 
per annum on her ; he afterwards furrendered ſome copy- 
hold eſtates to the uſe of his will which he made, and gave 
the copyhold to his wife. Afterwards J S. on the death 
of his wife's father, became intitled to 15001. in right of 
his wife; then J. S. levied a fine, and made a new ſet- 
tlement, and increaſed her jointure 300 l. per annum, 
but never altered his will. And per Lord Chancellor, The 
ſettlement is a revocation of the will, for ſuch lands as 
are comprized in it; but the copyhold is not, and there- 
fore paſſes by the will. Select Caſes in Chan. 48 Lannoy 
v. Lannoy; See Select Caſes in Chan. 63. Vin. Abr. tit. 
Deviſe, (R. 6.) Ca. 30. p. 148. Luther v. Kirby. | 

By marriage articles it was agreed, that the wife's 
lands, 0 was ſeiſed in tail, ſnould be conveyed 
to the huſband in fee ; they married, the huſband made 


his will and deviſed theſe lands; then the huſband and 


wife ſuffered a recovery of theſe lands, to ſuch uſes, and 
for ſuch eſtates, as they ſhould jointly appoint, and 


in default of ſuch appointment, to the uſe of the huſ- 
band and his heirs. She died without appointing. Per 


Hu 
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Hardwicke Chanc. This amounts to a revocation of the 
will. And in this cafe the following rules were laid down. 
If a man ſeiſed in fee deviſes, and then makes a 
conveyance” by. fine, feoffment, or recovery, and takes 
back 4 ne eſtate, it is certainly a revocation; and fo if 
he takes back the old uſe unaltered, from a preſumption 


that he could not have made ſuch a conveyance, without 


an intention to alter his will: But if after making his 
will he had made a leaſe, or charged it with a ſum of 
money, Sc. it would only have been a revocation 
tanto. The rules are the ſame in the deviſe of a real, 
and of a. perſonal eſtate,” with regard to charges made 
after wards: But if a man, having an equitable eſtate in 
fee, deviſes it, and then takes a conveyance of the legal 
eſtate, it is no revocation. The equitable eſtate will 
not paſs by will, but the heir at law by deſcent of the 
ng may become a truſtee for. the deviſee, who 
may call for a conveyance of the eſtate, If a man con- 
tracts by articles for the purchaſe of lands, and before 
a conveyance deviſes the lands and dies; the deviſee ſhall 
have the lands, and call for a conveyance from the ven- 
dor. If a man, ſeiſed of a legal eſtate, makes his will, 
and then conveys the legal eſtate to another in truſt for 
himſelf, it is a revocation. If in this caſe the huſband 
had only taken the legal eſtate, by the recovery to exe- 
cute it into the equitable eſtate, it would have been no 
revocation ; but new uſes are appointed, and tho' the wife 
died without making any appointment, that will not al- 
ter the caſe, for here he took the fee by the recover 
differently qualified, ſubject to different conditions, d 
ferently conveyed. But if two parceners make partition, 
levy a fine, and declare the uſe, that will not be a revo- 
cation, becauſe it is to effectuate the partition. 5 New 
Abr. 638.  MSS. Rep. + Parſons v. Freeman. In 25 Gen. 
2. Vide Hitzgib. Rep. 20). > 088976 2 
Though a covenant or articles do not at law revoke a 
will, yet if entered into for a valuable conſideration, 
amounting in equity to a conveyance, they muſt conſe- 
quently be an equitable revocation of a will, or of any 
writing in nature thereof. A woman's marriage is alone 
a revocation of her will. 2 P. Will. Rep. 624. Cotter 


See S. P. reſolved in the caſe of Sir Bernbam 


v. Layer. 
Ryder v. Sir Charles Mager. Ibid. 332: See 4 Rep. 61. 
} "Tenant in tail, — to himkclf in fee, deviſes his 
lands to A. and then ſuffers a recovery to the uſe of him- 
ſelf in fee, and dies without iſſue male; this is a revoca- 
tion of the will. 3 P. Will. Rep. 163. Mar wood v. Tur 
ner. See Vin. Abr. lit. Deviſe, (R. 2.) Ca. 11. p. 140. 
Hyde v. Maſon. 5 New Abr. 541. MSS. Rep. —.— 
Us,, & al. v. Spillet & al. Id. ib. Weld v. Afton, &c. 
As to ſetting aſide wills for fraud, Fekyl Lord Commiſ- 
ſioner took a difference between a will and a deed — 
upon a weak man, and upon a miſrepreſentation or fraud; 
for if a will be gained from ſuch by falſe miſrepreſenta- 
tion, this is not a ſufficient reaſon to ſet it aſide in equity; 
as was determined in the Duke of Næucaſle s will, be- 
twixt Lord Tbanet and Lord Clare, and in the caſe of 
Bodvil and Roberts : But where a deed which is not re- 
vokable as a will is, is ſo gained from ſuch a perſon, and 
without any valuable confi eration, the ſame ought to 
be ſet aſide in equity. 2 F. Will. Rep. 270. James v. | 
Greaves. \ A will obtained in extremis, and upon impor- 


tunity of teſtator's wife, his hand being guided in the one 


writing of his name, has been ſet aſide Vin. Abr. tit. 
Deviſe, (L. 2.) Ca 7. p. 16). Moneypenny.v. Brom. A 
will likewiſe concerning land may be good at law, as 
being well executed, and yet be ſet aſide for fraud. 
1 5 Will. 28, 289. 60% v. Tracy. See in. Abratit. 
Deviſe, (Z. a Ca. 11 167. Branſty v. Keridgr, &cc. 
2 B. Will. 286.  Stepben/on-v. Carline. 
Where a bill is brought to prove a will of lands, the 
ſanity of the teſtator muſt be proved; hut it ãs otherwiſe 
in caſe of a deed of truſt to ſell for n debts. 3 
P. Will. Rep. 93. Harris v. Ingledem NM B. A will 
having relation only to the teſtator's death, and not to the 
mak ing, (for till his death he is maſter ef his oun will,) 
therefore. the will of a papiſt in eland; was held to be 
avoided by a ſubſequent ſtatute made fin that kingdom, 
which enacta, that the lands of papiſts there ſhall not be 
deviſeable, hut deſcend in gavelk ind. Vin. Abr. tit. De. 
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been id, that wills (of perſonal ates only) though 
gained by fraud, if proved in the ſpiritual Ra; are 5 


Maſſe. 1 P. Will. 388. v. Beale. : 
So where an executor proved a will of a perſonal el: 


creed, that the executor had no rene in equity; but 
ought to have proved the will, with a ſpecial reſervation 
as to that legacy. 1 Fill 388. Plume v. Beale: Bu 


and proved in the ſpiritual court, are not to be contro- 
verted in equity, yet if the party claiming under ſuch 


Vern. 16. Nelſon y. Oldfield. It has been determined 
likewiſe, that th courts of equity can hold plea concern- 
ing a legacy, and Wkewiſe concerning the deviſe of the 
refiduum, which is but a legacy : And they may in no- 
torious caſes decree a legatee, who has obtained a legat 


of the legatee. 1 Str. 653. Marriot v. Marriot. But it has 
been decreed jn the Houſe of Lords, that a will of areal 
eſtate could not be ſet aſide in a court of equity for fraud 


vel non, being matter proper for a jury to inquire into. 
1 Abr. Eg. Caſes' 406. Branſby v. Kerridge 2 2 
As to the forms of wills, of various forts, ſee the 3d 
vol. of Hood's Body of Conveyanting. ' © 
WIN, (Sax.) In the beginning or ending of the names 
of places; ſignifies that ſome battle was fought; and vic- 
tory gained there. . | * r 
be deemed as two diſtinct hundreds. 9 10 , 3. c. 40. 
WINCHES, A kind of engines to J barges againſt 
the ſtream of a river. 21 Fac. 1. cap. 3 A 
- WINCHESTER MEASURE. A ſtandard 3 
kept at M ĩnchſter: and we find in the laws of King 
gar, near a century before the conqueſt, an injunction 
that one meaſure, which was kept at & incbeſler, ſhould 
be obſerved throughout the realm. See Black. Cm 
n ses u 
WIN DAS, or WINDLASS, Corruptly -wanla/5, is a 
term for hunting of deer in foreſts to a ſtand, Sc. See 
WIND. MILL, A man may not erect a wind- mill with- 
in any foreſt, becauſe it frights deer, and draws com- 
pany to the diſquiet of the game. ] Jones Rep. 293. 
WINDOW TAX. By the ſtatut@® 20 Geo. 2. c. 2. 
42. 21 Geo. 2. c. 10. A yearly duty is laid on every 
dwelling-houſe inhabited of 25. having 10, 11, 12, 13, 
or 14 windows 6 d. per window, having 13, 16, 1), 18, 
or 19 windows, 9 d. per window, having 20 or more 
windows 1 J. per window, beſides the 2's; Every kit- 
chen, ſcullery, buttery, pantry, larder, waſh- houſe, laun- 
dry, bake - houſe, brew - houſe, and lodging- room belong- 
ing to, or occupied with any dwelling-houſe, whether 
within or not, or contiguous or disjoined from ſuch 
dwelling-houſe, ſhall be deemed part of ſuch dwelling- 
houſe. When two or more windows are fixed in one 
frame, if there be a diviſion between them of twelve 


and ſo if they extend to give light into more v 

Sky-lighits, and lights in garrets, ſtaircaſes, cellars 
and e chargeable, An inhabitant of any cham- 
ber in any of the inns of court or Chancery ſhall be 
chargeable fot every window in his chamber, But not to 
the 25. on aHouſe-keeper:/ The regulation of this act 
is under the direction 


by! diſtreſs, and if no ſufficient diſtreſs, the patty is to be 
ſent to goal without bail or mainpriſe till payment. See 
Stat. 25 Ger- 17. $o 
the windowstax in Scotland; 


Jer are ta maintain the great bridge 
tolls for carriages, cattle, He paſſing over it, and barges 
going under the ſame. uf 9 Ge 2. C. 15. 

Eaſter and Michaelmas ; and none ſhall ſell\wine but at a 
reaſonable price, by Stat. 4 Edw. 3. c. 22. The Lord 


viſe, Cl. 6.) Ca. J. p. 273. Burk v. Morgan. It has 


11 N utt, 


to be controverted if ag” 2 Fern. 8, g. © Archer V. 


tate, wherein one of the legacies was forged ; it was de- 


though wills (of perſonal eſtates only) gained by fraud, | 


will comes for any aid in equity he ſhalt not have it. 2 


by fraud, to be a truſtee for another: As if the drawer 
of the will ſhould inſert his own name inſtead of the name 


or impoſition; but muſt firſt be tried at law on deviſaevit * 


NG | 
WINCHELSEA, The hundred of Mincbelſes whete td 


inches breadth, they ſhall be charged as diſtinct i don | 
s than 


the commiſſioners of the land- 
tax. On default of payment, this duty is to be levied 


the more effectual levying 
g Nenn f a 4 
WINDSOR: The mayor and-bailiffs; Ec, of Jind- 
chere, and receive 


VINE, (Lum) ls to be tried twice a year, viz, at 


Chancellor hath authority to ſer the prices of wines 1 4 | 
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but, barrel, Ce. - Perſons, ſelling at greater; prices ſhall 
forfeit 401. 80 no perſons, may fell wine by retail, but 


«a? 


* cap. 14. 7 


| price; Anc the L 
2 Sc. fr the prices of all wines, they were to cauſe 
em 


The King may grant commullions to-6 
canſe To ons to retail wine; ant they K 
l of office ge 


88 and of the company of Vininert in London, 


fe. were ſaved by this ſtatute, 42 Car, 2. 14 . nd 
revenue of wine licences is granted 9 — ing, his 


ſuch as are licenſed by juſtices, of peace, &c. 28 H. 8. 
re Ew. 6. 25 5. By ſtatute, Canary wine, 
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. "WIFE, A Savon word, uſed for puniſhment ; a pain; 
penalty, mul&, Sc. And 4witefree is a term of privilege 
or immunity from fines and amercetments. Sax; Dif. 
From hence come the words Blooadwite, Letherwite, &c. 

- WITENA-GEMOT, or WIT A-GEMOT, (Sax. 
 Conventus ſapientum) Was a convention or aſſembly of 
great men to adviſe and aſſiſt the King, anſwerable to 
our parliament, in the time of the Saxons ; or, rather 
an aſſembly of the whole nation. See Diets, and'Squire's 
Anglo-Saxon-Government 165, Sc. $f OED | 
MrENs, Were the chief of the Saxon Lords or 

 Thanes, their nobles and wiſe men. Sax. Dif, 
WITERDEN.. A taxation of the Ft Saxons, im- 


poſed by the publick- council of the kingdom. Chart. 
Ethelwolf. Reg. Anno 88g. by 81 51. 
WIT WING FROM ALLEGIANCE. - By 3 


Fac. 1. c. 4. if any natural born ſubject be withdrawn 
from his allegiance, and reconciled to the Pope or ſee of 
Rome, ot any other prince or ſtate, both he and all ſuch 
1 reconciliation ſniall incur the guilt of 
8 | | | 1 

WITHERNAM, (From the Sax. Huber, i. e. altera, 
| or; a8 ſome ſay; contra & Nam, captio) Is where a diſtreſs 
is driven out of the county, and the ſheriff upon a reple- 
vin cannot make deli verance to the party diſtrained : In 
this cafe the writ of withernam is directed to the ſheriff, 
for the 2 as many of bis beaſts or goods, who did 
thus/unlawfully diftrain, into his keeping till the party 

xe deliverance of the firſt diſtreſs, Sc. It is a taking 
or reprifal of other cattle or goods, in lieu of thoſe that 


| were formerly unjuſtly taken and enſloined, or otherwiſe 


withholden. F. N. B. 68, 69. 2 Iaſt. 140. Stat. Weſt. 2. 
13 Euw. 1. c. 2. This writ is granted on the return of 
the ſheriff upon the alias and plurics in replevin, that the 
cattle, Sc. are enſloined, by reaſon whereof he gannot 


is a duty of x25. per barrel) maſt be licenſed by two J replevin them; and it appears by our books, that the 


wire, and gold and ſilvet . „to What duties 
liable. 41. A M. c. 8. J. 2. Braſs wire how etempt 


n n . 8. II. ee : 228949 2 FG $1.9 2908 : 
* _ _-, WIRE-DRAWERS./--It-i4 evaded by ſtatute, that | 
ſilver wire, drawn; for making and ſilver tlitead, ſhall 

contain certit quantities to tiit pound eight, on pa 

5s. g. end . Hegg. The 

* yer 6 ver thread, is to hold eleven 

ounces and fifteen penny weiglit, and all ſilver to be 


gilt and uſed in the e e eleven 
*- ounces and eight penny weight of fine ſil 


equu 
ITCHCRAET, U 
Jac. 1. cap. 14. repealed by-9 Geo. 2. U g. 
ration, and Black. Cm. 4 
£1 5 T7 $54, 
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ſheriff may award-withernam on replevin — — 
if it be found by inqueſt in the county, that the cattle 
were eſloined according to the bailift's return, c. Tho 
upon the withernam awarded in the county court, if the 
bailiff doth return that the other party hath not any 
thing; there ſhall be an altar and plurtes, and ſo infinite, 
and no other remedy there: But on a wirhernam returned 
in the King's Bench, or Common. Pleas; if the ſheriff return 
that the party hath not any thing c. a capias ſhall iſſue 
againſt him, and exigent and'vutlawry. ' New Nat. Br. 
166. In . = Sc. the meriff returns averia dlongata 
fant by efendant ; thereupon a writ of ubernam is 
awarded ; and if he return ii, the plaintiff pfoceeds to 
outlawry by aha und pluries cap, in witherntm, and ſo to 
exigent : And there is ſome di where thedefend- 
ant appeareth upon the return of the pluries capias, and 
when he ſtays longer; and a s on the return of the 

igent and not before; for in the firſt ca ſe his cattle ſhall 
net be taken in tirberham, but he mut find pledges to 
make delivetaure / or be committed; and in tie laſt eaſe, 
he ſhall not only find pledges! for making deliverance, 
but ſhall he fined, und his Cattle may be taten in er- 
nam In both cuſes che plaintiff rnay deelare for the un- 
juſt taking, and yet detaining of his: carte, and ſo go to 
trial upon the” right; and if tis fohd for bim) then he 
ſnall recover tie value of the eattle witch coſts and da- 
mages, or may have the cattle again by a rcrorn. babendd 
directed to tie ſheriff; but if it hᷣs found for the defend 
ant, he ſtll keep be cattle, und Rave coſts dee 
for the unzuft profedutſon. r Brown? 180 3 Ne 7 


er replevin may have a writ of withernan: 
agsinſt the plaintifff &s if che defendant bath a return 
awarded for him, und he ſueth u writ de retorn. Babendo, 
arid te ſheriff rerurty upon the pfuries, quod be elon- 
gata Bu, be ſhall; Have a ti. far; againft the pledges 
which theplaaniff put in to proſeeute, Gt. and if th 
have notüg then de ſhall have u capins ud wwioberna 
OO Raine id, And che cattie taken in wi- 
tlernam are to bei'afvoalenttth; i, e to the valietof the 
cattle that! were gutt taken dm detained; for it ig to be 
underſtood not on of the number of the cattle hut ac- 
sording to the Worth ant value btherwiſe le that brings 


thi ple and witberum, wilt be depriv of s ſatis- 
| ; 9 


anti 1 nere x4. s 


plaintiff of all his damages, coſts and expences. 
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Where 485 have been taken 
in —— by a rule of court delivered 
back and r to the owner, on his payment to the 


2 
Cattle taken in zbiternam may be milked; or worked wh. 
ſonably; becauſe they are delivered to the party as his 
_ own cattle, Ce. Contra of cattle diſtrained. 1 Leon. 302: 
This word <oithernam alſo ſignifies repriſals taken at ſea 
by letters of mart ſhips. '-See Replevin. 
WITHERSAKE, An apoſtate, or Lexfidious renega- 
do. Leg. Canut. cap. 2 
WITNESS, (Tei) Is one that givesevidencei in a cauſe; 
an indefferent perſon to each party, ſworn to ſpeak the 
truth, the whole truth, and nothing but the truth : And 
if he will be againer or loſer b by he ſuit, he ſhall not bee 
ſworn as a witneſs. 2 Lill. Abr. 300. If a witneſs to 
bond beuomes adminiſtrator of the obligee, his hand may 
be proved. 1 Strange 34. If a witne/s becomes intereſted, 
= io taken before cannot be read. id. 101, qu. 
whoſe deed is forged, is no witneſs on an indift- | mages 
_ or the forgery. 2 Strange 728. Party ſuppoſed 
to be defrauded, allowed a witneſs in perjury. Did. 1229. 
The proprietor of A wy allowed a witnęſ on an indict- 
ment for tearin 3 r Stramgr 595. Giver of a note no 
witneſs on an i i&ment for perjury, in m__ agree- 
mentTelating to it, 2 Strange 10 oy: t inezett- 
8 at 


ment no witneſs, on an indictment the oral, 

Jbid: 1104. The creditor of a bankrupt is no witzeſs to 

2 him a gameſter. 1 Strange 50%. A crediſhr al- 
ed to prove the debtor not intitled to his diſcharge, 
on the mint act. Ibid. 650. The vendor witneſs to a 

title, where there is no covenant for . Ibid. 445. 

-qu. Wife of prochein amy a witneſs. Ibid. 506. Prochem | 
an no 4w neſs. wrong 1026. A ian on record, 

no 4vitneſs. 1 Strange 506. Wife 3 admitted 
to prove het huſband's death. Ib. 568 ife witneſs 
againſt her huſband, on an indictment for an aſſault on 
berſelf. Ibid 633. The wife of one defendant cannot 
be a-witzeſs for the other, on an indictment againſt two. 
2 Strange 1095. Sheriff's bailiff no witngs to prove an 
attempt to arteſt. 1 Strange 650. In an action againſt! 
the maſter for the negligence of his ſervant; the ſervant! 
having a releaſe from the defendant, is a nt wit- 


-nefs. 2 Strange 1083. A goldſmith's ſervant, 3 


pays money, is a witneſs 1 in an action for it again. 
Strange 64). 

A witneſs to a deed becoming adeniniftrator, Ser his 
hand may be proved. Stram 34. If a witneſs beoumes | 
intereſted, his bom. i taken before cannot be read. 
- Stran. 101, qu. pe. ht the cauſe does not in- 
capaciare for a wi Stran 2 Party whoſe: deed 
is for no witneſs. Stren. ou not ad- 
mitted to prove his on act of bankruptcy. Str. 828. 
If the witneſs to a deed bebomes infamous, he is oonſider- 
<d as dead. Stran. B34. Quaker no witneſs in an appeal 
of murder. Stram 836. This is, on his affirmation ;. 
but if a quaker will take an oach, he may be a wimeſz in 


any criminal p ing. Affddavit of one OR of the tenant of ſome manors to the lord, for the liber 4 
forgery not to be read to ſupport a Stran. | pick up dead or broken wood. cual. Bub = Buri 
+ 8. Party ſuppoſed to be defrauded, a a wit- | -MS. 142. | EXP 
eas x6 5 A bord proved. dy co- WOOD:-GELD, "Ob es APTN hah ood 

obli Stran. 3 2 withio the foreſt, or rather money paid = þ ; 

I d being ſerved with « abpans does not at- the foreſtersg-or it ſignifies to be free from pa os 
tend, the court will grant an attachment againſt him. | _— for taking wood in any foreſt. . Nie #57. 
1 Strange 510. 2 Strange Fro. Bar he to haue 'S 

_ reaſbnable” notice of 1 Strange510. To be ee that have 
i 8 perſonally. 2 . 10g. —— - their charge particularly to look to the Kipg's woods 
— to him. Mid. 1180. 1 | hers, 5446. 2 


See ulld farther as to wirneſſes, Suk e 2 369 
Witneſſes for priſoners, 1d. 4 4 352, 434; Tampering 
With witneſſes, Id. 4. V. 126. " witneſles,' 
IN. 3 V 369. 4 J 355. Wicnelſes do deeds, Id. 2 Vl 
| 83. itneſſes to wille, Ad. 2 / 0 Trial by wit⸗ 
5 1d. 


* 336. Where two fene are necelley, | 
. | 


| We GENTE. See meme, and 
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2200 (Sax.) Signifies a a or open champaign' 
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in Glouceſterſbire, &c. 
WOLFESHEAD, or WOLFERHEFOD, Ger) put 


the time of the Saxons ; who if 8 could not he taken 
alive to be brought to juſtice, ht be flain, and 1 
heads brought to the King; for they were no more 


Leg. Edu. Conf. Brafi. lib. 3. 
WOMEN, Lans relating to. a be- 
ing a ſexton, and of voting at an 2 for one. 


WON 
r 


word for field Tres acras terræ 


WOOD. If any perſon purpoſely burn any pile of * 

or bark an «fr trees, c. the owner may recover-treble da- 

t in treſpaſs. Stat. 3) Hen 6. c. 6. None 

may deſtroy any woods, by turning them into tillage or 
ure, Sc. if two acres or more in quantity, on pain 


wood or coppice in common, the lord may incloſe a fourth 
part, Sc. 35 H. 8. c. 1). 13 EAX. c. 25. If coppice 
wwoad is felled at or under twenty - four years growth, there 
muſt be left twelve ſtandils of oaks in every acre, or the 
like number of aſh, elm, &c. on pain of forfeiting 33. 

6 d. for every ſtandil wanting; and they are not to be 


cut down rl ten inches ſquare within three. foot 
ground, or until ſo many years after left, ugflet the 
nalty of 6s. 84. Cr. Stat. 35 H. 8. cap. 1 Au 


| or coppices felled at fourteen years growth, ſhalbbe pre- 


ſerved from deſtruction for eight years; and no cattle be 
put into the ground from the time of felling, till five 
years afterwards, by 13 Eli cap. 25. The ſtatues 

Elrz. cap. J. and 15 Car. 2. cap. 2. | prorice: again 
a ordaining recompence to be, made, and in- 
flicting a forfeſture of 101. Sc. Burning woods, or un- 
derwood, is made felony: And perſons maliciouſly cut- 
ting or ſpoiling timber-trees, fruit. trees, c. are to be 
ſent to the houſe of correction for three and 
1 Ged. 1. c. 48. Alſo where 


once a month, by 
| deftrdy trees, 2 or break hedges, the 
| owners ſtiall have ſatisfaction from the inhabitants of the 


place, as for dikes overthtown'in the ngbe, provided by 
13 Ea. 1. under approvement : r 
victed in ſix months, Sc. 6 Geo. 1 cap. 16. It has been 
Ran plants a tree upon his on ground, 
and in growing its roots extend into che land of B. ad- 
joining, they are tenants in common of this tree: But if 
all the root gras in the ground of A. though the boughs 
.overſhadow Bs land, yet the branches follow the root, 
end the property. of the whole: is in A. 1 Sa Hoes 
737. 

WOOD-CORN, A cermin quantity af grain pid by 


WOODMATE, is he old name of that court of the. 
Foreft which is nom called the Court of Attacbments; and 
was wont tobe held at the will of the chief officers of the 


foreſt, 4 any gertain time, till nee the ſtatute 1.4 
ack: de oo. Manwood, Cap. aa. pag 20 
W unf. E 


year in the foteſt of Qu in Shropſbirr, for ee, 
1 matters of wad andagiftments there. | 


— 


W Wool and yarn may be fold in 
| + exdfock on'marker and für days, a8 c. 21. See 


E WOOD WARP, 


| ground, 3 n gos, in the ili, ciſſroli | 


Le Was the condition of ſuch. as were outlawedvin . | : 


counted of than a H head, à beaſt ſo hurtful to man. ad 


* 4 
x S 4 
— 4 - 
* 


Strange 1114. A baſtard is within the ſtatute of H. & 
M. againſt taking away young women. Ibid. 1161. See 
Baron and Feme, eb. Me &c. | 


ere, i. e. in Campis e eee | 


406. an acre: And no perſonſhall ſuffer his ſwine to 90 f 
in a word. unringed, under penalties. Where there is 
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coufts in lookin after the woods, and vert and veniſon, F uf 2901, intended to be packed 
- and pfeſenting e Feldti to the ſame, c. And | kind of bundle; after it is cleanſed as required by ſtatute, | 2 
*- , woudwards —ꝗ— not walk — andiſhafts, but with to avoid deceits by a inlocks of refuſe 4v0o/, and | 8 
: foreſt bills. Comp. Juriſ. aol. Mann,, par. 1. 189: "thrums, to gain weight : They muſt be ſworn to perform 3 
21 ths king Bang a flaple Commodity of the greateſt valuein | this office. truly, between the owner and the 400] buyer 
| 7 the employment of our poor at home, and | or merchant, by Stat. 8. Hem 6. d 22. 23 Hen fl. c. 17. 
. bo. 8 oft bencfcial trade abroad, depending in & great | Perſons winding and felling deceit 40001, ſhall for forfeit fe for 2 
meaſure it; there have been di ders good laws made to | every fleece 6d. And if woool-packers do not make good | BET 
5 3 reel me entirely to 6urſelyes,-and.to prevent its | and due packing, without putting any locks, pelt woc, 
_ . © [being tranſported to other nations. The Stat. 2) Ed. 3. ſand, earth, dirt, &c. in fleeces, action of treſpaſs and 
declared it felony to tranſport woo): But the felony was | deceit lies againſt them, Ac. Stat. Ibid. | 
repealed by. 38 Ed. 3. can 6. By the 12 Car. 2. cap. 42. WORCESTER. A market for hops to be held the V 
If any perſon ſhall export any 40008, , yarn, Se. he ſhall, | [hey of of the poor of the city of Y/arcefter ; and the 2 
forfeit the ſame, and for every pound wei s 35. liberty of holding the ſaid market, and all tolls uſually . 
And the owners of the ſtip in which it ranſport- had by the mayor, aldermen and citizens, ſhall be veſted | 4 
ed, being privy to the offence, ſhall forfeit all their in- in ſuch guardians, for the uſes expreſſed in the act 28& - — 
tereſt i * faid ſhip; alſo the maſters and mariners aſſiſt- 3 Ann. c. 8. Stat. 4 Geo. 2. c. 2g. | 
ing, all their goods; and any perſons may ſeize 


fold by ans into a — "2 . 
” 


ſach wool; | © WORCESTERS, and worfted cloths, are mentioned in 


and ſhall be intitied to one moiety, - and the to the n 7E 4. 14& 15 h 5 
other moiety of forfeitures, c. The 13 . Ca Hen. Sc. See Abr. Stat os 

2. cap. 18, made the. tranſportation of 2000] _ WORDS, Which ma be taken or interpetered by law 

again; though this being 


£ thought too ſevere, the 7 & 
98 FW. 2. cap. 28. eee . and 
ordains that wool beyond ſea ſhall incur a 
forfeiture of the velle and treble value; and perſons 
er and aſſiſting to ſuffer three years impriſoment. 
By the ſtat. 9 10, 3. cap. 40. the former laws are 
explained, and a further proviſion is made againſt tran- 
ſporting woc; by obliging entries to be made of woo! | ink 


in a general or common ſenſe, ought not to receive a — 

ed or unuſual conſtruction: And ambigious words are to be 

conſtrueq ſo as to make them ſtand with law and equity; 

and not ts be wreſted to do wrong. - A Latin word in 

a pleading, which ſignifies divers thin ings, as well uſed to 

ol ſs that thing intended to be expreſſed by it: In rm | 3 

in adeclaration, are made good and certain * 
„vhere notice is taken of the meaning => 1 

* and ggool not to be carried near the ſea-coafts, but | and words which are in themſelves uncertain, may be made 1 

_ .» i riſing and ſun-ſetting, Sc. Unlawful ex- certain by ſubſequent or following words. The different — 5 

* of M where judgment is obtained againſt them, placing of the ſame words may cauſe them to have a dif- 1 

f are to pay the lum recovered within three months; or be t ſenſe, and conſtruction: A word which is written 
liable to 5 080 for ſeven years as felons. 4 Geo. | ſhort or abbreviated, is not good without a daſh to diſtin- 
1 cap. he Admralty- ſhall appoint three ſixth | guiſh it: And. ſenſeleſs words are void and idle; though * 

rate ſhips, and eight floops to cruiſe on the caſts, and ſhall not hurt where it is good without them. 


earch and _ veſſels _ r of wool of the 
kingdom of Feland, to be exported to foreign parts 
which with the (hips ſhall be forfeited, Sg. Star. 5 Geo. 
2. 4%. Af, All woollen manufactures -are to be ſhi 

from Dublin, and certain other ports in {reland, ſped 


712. 8888 8 Hab. 313. Vide: Scilicet. 

WORDS: Defarhatory that are actionable, and crimi- 
nal, making libels, and high treaſon , words how expound 
See the Heads. 


;ſhall worde in deeds that are-needleſs, impeach a clauſe 
certain and perfect without ſuch words. 2 Lill. Abr. 11, 


portkd here into 8 and ports named, and none ed in wills, Sc. 
others; and be brou m thence hither in ſhips built |- WOR DS, TREASONABLE. It ſeerns clearly to be a- 

in Great-Britain or _— and duly - on oath. greed, that the Common law, and the ſtatute of Edward 

1 Geb g. cab. 21. Wok fells, 85 ſhall be packed up 3. words ſpoken amount only to a high miſdemeanor, and 

in leather, or canvas marked, and not in any box, Ac. no treaſon. See Black. m 4 V. 80 

on pain of forfeiting 35. for 70g pound: Alſo no co.“ + WORK-HOUSES. Themoſt conſiderable work-bouſe in 
wverlets, waddings, or beds, Sc. ſtuffed wich combed the city of London, is that in Biſbop/gate-freet ; wherein ſome 

awaol, may be ex — nah} under the like penalties as for ex- hundreds of idle perſons are conſtantly employed in beat- 


ee of Wan. Stat. Did. Perſons that by way of ing hemp, Sc. and a —— 4 children maintain- 
ance, undertake to carry woolen goons abroad, (hall, 


ed and educated. Stat. 1 14 Car. 2. And in the 

- forfeit 300 J. And if they give a bri reward to any . of Bri RE — tr erected for the better 
officer to connive at . are liable to employin maintaining the poor, governed by a cor- + 
beo forfeiture; and perſons Sb kruding the officer, or I poration, 2 188g. So in the cities of Mor- A 


ing armed, Sc. reſcuing any goods, ſhall be tran- 

. | ſported as felons, for ſeven: years. . ce 
2. 4 8. | 

' WOOL-DRIVERS, Are ſuch as buy sel in the coun-| 

try of thie ſheep owners, and carry it on horſeback-to the 


e ito market towns, 3 3 P. 


- WOOLFERHEFOD: See Ve lt. 
- -WOOL-KEY, Its ground, wharf and is, in. inch | 
gh of AlLſai , Barking, in Landes, veſted: in truſ 


tees for hie get y, Nr Fei and een os 8. G. 
ſo called in the manor > theo in the county 
re 


1. c. 

. WOOLEN MANUFACTURES, CTURES,. Combination - of || of Hereford: And in ſome — nants 2 called 
weavers, wookcombers, c. meobibi@d; 12 8 1. % 34 |]. H#orthies. + Conſuetud. ace, 
29 G. 2. c. 33. Extended to combers of Jepſch wal. Bucks, 18 3 

Frameworkeknitters and ſtocking-makers, 14 C. 1. c. 34. VRECK, Cat 8 Fr, Wreck de Mer fome- 
1. 8. and to other manufacturers, by 22 G. 40 c. 27. 0 2. Unnes writH/reche Werec, & Seup-werpe, quali Sea-up-werp, ' 
Regulations for the payment of wages, 13 G. 15 c. 46. II. e. Siaclus Maris)Signifies in Out law ſuch gonds as, after 
56,9. 29 C. 2. c. 23. 30 G. 2. c. 18. Puniſhment of*]. a/bip-wreck, are caſt upon the land by the ſea, and left 
-endgatherers, 13 G. 1. C. 23. L 8. Having in cuſtod chere within ſome county ; for th are not wrecks.ſo long 54 
cloth ſtolen from the rack, f to dry, firſt firſt al. as they remain at ſea, in the iQion of the Admiralty. © 
fence treble value, third tranſportation, 16 C. 2. yy * 

WOOL-STAPLE, Mentioned in far. 51 H. 3. 

he That city town where wool was n 


['S? 115 
Fc} Id HET; 


er, Glouceſter, and Canterby . er e | 
Geo. 1. and 1 Ges. 2. Parochial — — ; 
| WORMLAK. {em off ibidem, apud, Sc. de Wormtak, 
vi ſol viti den; ſoluend. 1 8. Martini. In- 
guific. i Hane 22 Rich. 2. 
WORT, or WORTH; (om dhe Sax. Weorth) A 
9 or country farm. Matt. M im. g 
THEST: OF BLO@D. An expreſſion of the 

lawyers ſignifying; the preference Sen. in dennn to 
ſons before Nr 

WORTHINE OF; LAND, 1s a, certain quantity of 


2. net. 


. 2 Inft. 16). Where a ſhip periſheth on the ſea and no 
man eſcapes alive out of it, this is called wreck; And the 
| uf Sar ee iu yr ae mares. | 
22.5 10 yy | belong | 


12 2 2 LR AK + OF ALB 


£52 : . 
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the maior, . 5Rep 


| EE 


_—_— 5 e eee af: 
found; and in that caſe, che property bein in no man, it up 


. ngdence belongs to the King, as lord 
Se Grect lib, a. cab. B. And . 
e * . cap. 4: it is enacted, t t when a man 
or au lei e e ſcapes alive ontofa ſhip caſt away, 
n 3 the A of the pads gay y be known, the ſhip | 
* Mall not be wreck ; but the ſame ſhall be kept a 
ear and Y by the ſheriff, do be teſtored'to any perſon 
t can prove a property in the goods within that tine; 
2 if. wars comes, then the ſame ſhall be forfeited as 
ICE and, day ſhall. be accounted from the 
% v9» and ech the owner of the goods dies within the 
- year, his executors or adminiſtratars make þ 
And whey the goods are bona per itura, the ſheriff may ſel 
them within the year; ſo as he diſpoſes of them to the — 
advantage, _ accounts for them, (5c. 2lnft,. * — 
106, A 214. If « man have a grant 
and goods — wrecked upon his lands, and another — 
| them away before —— he . — action of treſpaſs 
1 Ec. For before * ized, there is no p pan, 
Wl an N Hawk Þ.C 08 
2 goods mvrecked are "af by perſons 55.2 no au- 
55 ; the owner may have his aGion againſt them; or 
* We doers are unknown, he may have a com- 
* 1 to enguire, Cc. 2 lil. 166. Goods joſt 
or piracy, Ce. and not by wreek, if they at- 
- terwari come to land ſhall be reſtored to the owner. 
27 Kd. 3. c g. Where a ſhip is ready to ſink, and all 
1 - the men therein, for the preſeryation of their lives, quit 
| ſhip, and afterwards ſhe periſhes; if any of the raen are 
©, ©, ſaved and come to land, the goods are not loſt: A ſhip 
| OS None: the men therein for 
. the e of their lives forſook the ſhip, which 
us taken by the enemy, and ſpoiled of her goods and 
tackle, and then tarned to ſea; after this by ſtreſs of 
weather - ſhe was caſt on land, where it happened 5 
men ſafely arrived; and it was reſolved that this 
no wrerk. 2 uſt. 167 If a 1preck happens by any fault 
ct negligenge in the of mariners,. the maſter muſt 
make =» loſsz” but if the ſame was occaſioned 
tempeſt, enemies, c. he ſhall be 83 — makiog 
holes in ſhips, doing bY, yr tending to the 
. Jo thereof, hy 54m, oye ng Which act re- 
aſſiſtance for preſervi 
3, = F on the coaſts and officers 


the narrow 


8 


— — any ſuch ſhip 
BD vg Lon — — 
. 7 goods from ſuch ſhips; 
able to pay treble = perſons giving aſſiſtance, 
"ſhall be n re ng reward for Aal. 
vage, g 12 d See Nit, Mariners ſbip- 
wrecked how relieved bad, by Stat. 2 C 9 Cen a. See 

Stat. 26 Geo. 2. C. 19. For enforcing the laws againft per- 
"ſons, who-ſhall ſte or detuin i wrec kal eaten 

. the relief of perſona ſuffering lofles thereby: Whereby 

is enacted (amangſtother things)That perſons hen mac hr 

. plundering, ſealing, Sc. fbrp-wrecked/gaols, ec; or of” 

obſtructing the eſcape of ati perſon from a wreck, or of 

putting out falſe lights to bring any ſhip: or veſſel into 
danger, ſhall ſuffer death. Vide Mariner. - | 

WRECKFREE, Is to be exempt from the forfeiture 
l ſhip-wrecked goods and veſſels; which K Eduu. 1. by 
charter granted to the Barons of the 2 Ports. Placit. 
temp. Edw. 1. 

5 (Breve in Sax gu, 2 e 2 
is ing's precept, in writing unde rung aut of 
ſome cui to tha ſherif, or — and er 
e = 


* 


4 cordi 


y the Stat. of | 


by | ration ſpecial. 


e hits . 770 * 

| preſſed, which is to be diſcuſſed in the proper burt ac £7 
ug to la. Old, Nat. Nr. 4, Shep. Abr. 245. Of writs ©. 

2 — 9 in e rept ſome writs 12 2 


— 


the 1 3A 


r ſealed 
e are of 


3; and ſome 
* oe * as and in hee” caſes 0 
the party, &c. x 2 2 tuft Rep. 20. 
The writs in ee fer : "rs 
 Offginal writs * og in the > lon for” » 
the ſurmonig t to appear, and are granted be- 
| fore the ſait is inthe ſame ; and judicial writs 

iſſue out of t one re phe the original i is returned, after 
che ſuit is be The ogiginals bear date in the name f 
the King; Cjudicia writs bear teſte in the name of the 


| chiefju ices Andi it is obſerved; that a urit without a tele” -» 
is not good, for the time may be material w hem it was taken : 
our, and it is proved by the ele; and if it be out of the 
Common law it muff bear date ſame day in term, 
| | (not being Sunday) but in Chancery writs may be iſſued i in 
vacation as well as te ; -as that court is alwa 
open; alſo there are to be fifteen days between the teſte 
and return gf all wyits, where the fuir' is by original; 
but by ſtatute delays in actions by reaſon of fiftech days FÞ 
between the teſte and return of writs in perſonal ations, 
and. ejectmenttʒ are rgnedied. ' F. N. B. gr, 7: : Inft. EP 
40. Into. 33). 1 Car. 2. cap. 2. | 
Writs in actions are likewiſe real ; — we po. 
ſeſſion of lands, called J#7its of Entry, or of right touch- 
ing the property, Sc. Perſonal, relating to goods, — | 
18 = ap oh . „ for — 
of the thing, a mages. 2 And writs ma 
be poſſe 1 — ; eee 
the ſei and poſſeſſion of i go anceſtor: And there are 
certain writs of prevention or anticipatian ; and of reluu- 
tion, c. But the moſt common writs.in daily uſe, are 
in debt, ——ů >a paſs, action upon the caſe, aceom 
and covenant, Sc. which with others muſt be. n htls 
directed, or they will be naught.” F. N B. 8 1 
237. And in all urig cars is to be taken, that _ 
laid and formed according to the cauſe or ground of them,” ©, 
and ſo purſued in the proceſs thereof: ough the writ © 
2 . general; and the count or decl . 
18, eb, 241. After the action is 
fixed on, for a wrong done, or right detained, ſuch a 
writ muſt be taken out as is ſuitable to the action; ſor 
the writ is different from the action: though they wg * 
often confounded: The writ is to be unded upon 
action, and is the means to bring 28 to = 
| right. Wood's Infl. 5 
|. The King's writs — F ndestes to the to jet an 
itis regular! true, that no man ſhall be pyniſhed r ſuing 
of writs in the King's: counts, be it of right or wrong: 
But writs ' may be abated in ſeveral caſes, Sc. ng. 
An original wr# defective in form is abstable; but no 
abatement of the writ is admitted after jud t in e 
Bar the writ being allowed by the pleadings and S 
' ceedings ; and 2 that did not purſue the exact form a 
of ing regiſter, has been held good.” 2 Lill. Abr. 717. 
Hab. 51. 3 Nelſ. Abr. g) fg. Writs dichal if erroneous, - 
may be 5 ofiginah-orits are not amendable, if 
the error be by —_— of the party who gave inftruc- 
tions; yet a 2 may be takewour, where it | is 
not amendable. al.” 
Writs may be renew 


3 


— 


—. term, until a defendant. 
is arreſted, but in B. R. if the latitat be not-renewed in 
five terms, a new urit is, to be taken out, and the 
. may not renew the old one. The ſheriff's bai- 
liffs cannot exeMte 1 rh 

his warrant; and if in a writ ſeveral perſons are includ- 
ed, (for four defendants may be in one writ) there muſt 

| be ſeveral warrants from the ſheriff to execute the ſame. 
Comp: -Attorn, All writs are to be returned and filed in 
2 Io to avoid; pofi-terminums ; and it is very upfafe _ 
| to keep ur its unfiled, becauſe the filing them is the war- *, 


I 28 eren Ard A where” 2 vr is iſſued 5 12 
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cial, and/athers reme. 
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irefted to the ſheriff, without 
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- WUDEHETH, (From the Sax. lud, i. e. Sylud) a 

felling of wood, 41 ; | | bs RY . 
WYDRAUGHT, A watgr-patlage, gutter, or water- 


ing place; often mentioned in old leaſes of houſes, in the 
covenants for repairs, Sc. x | 


"FR 0 
out directed to the ſheriff, when it comes to his hands, | 
though the plaintiff requires the writ back again, the 
ſheriff muſt return and file it in the court where return- | ,. 
able; unleſs the plaintiff procure a writ of ſuperſedeas. 2 
Lill. Abr. 120. 1 lies againſt ſheriffs, c. for 
Or 


* 


. 4; : S 


not executing a writ, or for doing it oppreſſively, by 
force, exiiting money thereon, or not doing it effectu- 


ally, thro' any corrupt practice. Vide 8 Rep. 86. The 


court of B. R. cannot give judgment of a writ but where 


7 
** 


it is before them; and has deferred to quaſh it, becauſe 

the defendant was. not preſent in court. 1 Ld. Raym. 

618, 623. See Arreſts, Variance, co. | 
WRIT OF ASSITANCE, Is a tvrit ſhoe out of the 


Exchequer, to authoriſe any perſon to taRega conſtable, | 


or other publick officer, io ſeize. goods or merchandize 
prohibited and uncuſtomed, Sc. And there is a writ of 


this name iſſued out of the Changery, to give poſſeſſion of | 


land. Stat. 14 Car. 2. cap. 1. 


* 


WRIT OF DELIVERY, In what caſes grantable, 13 


& 14 Car. 2. c. 11. 30. IF 
.. WRIT OF.ENTRY.. See Entry. f 


WRIT OF INQUIRY OF DANMAOEs, Is a judicial 


writ, that iſſues out to the ſheriff upon a judgment by de- 


2 fault, in action of the caſe, — — treſpaſs, trover, c. 


commanding him to ſummon d jury to inquire what da- 
mages the plaintiff hath ſuſtained occafione præmiſſorum; 
and when this is returned with the inquiſition, the rule 
for judgment is given upon it; and if nothing be ſaid to 
the contrary, judgment is thereupgn entered. 2 Lill. Abr. 


721. This writ lies on a mbil dictt, non ſum informatus, or 


* 


a demurrer; but not upon a verdict, and it is executed 
before the ſheriff, or his deputy, at which time both 
parties have the liberty of being heard before the ſheriff, 
by their counſel or attornies, and evidence may be given 
on both ſides : It is the duty of the jury diligently to in- 
quire what damages have been ſuſtained by the plaintiff, 
and this cannot be without evidence given them; and if 
where an indebitat. aſſumpſit is brought for 1001. for goods 
ſold, and the defendant lets this go by default; if the 
plaintiff at the executing the vrit of inquiry, give no evi- 
dence to the jury of —— goods ſold or delivered to the 
defendant: In this caſe, the jury muſt find ſome da- 
mages, becauſe the defendant hath confeſſed the action, 
and admitted that there is damage; but there not being 
any proved, they ought to find only a penny, or ſome 
ſuch ſmall matter. 2 Lill. Abr. J21, 722. 

If a writ of inquiry be executed without giving due 
notice thereof to the defendant, it ſhall be quaſhed. 2 
Lill. 52x. In action of covenant, judgment was given 
for the plaintiff in the Common Pleas by default, and a 
writ of inquiry of damages executed, and final judg- 
ment for the plaintiff And on a urit of error brought | 
in B. R. amongſt other exceptions, one was, that no day 
was given on the vit of inquiry, and therefore it might be 
a diſcontinuance; but the court reſolved, that they never 
give a day in C. B. on this writ, nor is it neceſſary, be- 
cauſe nothing is done but to aſcertain the damages. 1 
Ld. Raym. 388. A writ of inquiry was ordered to be 
executed before the Lord Chief Juſtice, the action being 
laid for very large damages: And ſuch writ hath been 
ſet aſide where the jury gave too little damages; and a 
new writ of inquiry ordered by rule of court, on payment 
of coſts, Sc. Mod. Caf. in L. and E. 213, 240. A judg- 
ment ſhall not be ſet aſide, after a 4vrit of inquiry exe- 
cuted, unleſs in particular caſes. 

WRIT OF REBELLION, A urit out of the Chancery, 
or Exchequer, againſt a perſon in contempt, for not appear- 
ing in thoſe courts, Sc. See Commiſſion of Rebellion. 

WRITER OF TALLIES (Scriptor talliarum) Is an 
officer in the Exchequer, being clerk to the auditor of the 
receipt, who writes upon the zallies, the whole letters 
of the tellers bills. Cowell, | 

WRITING, (Scriptum) A ſimple writing or declarati- 
on, not in the manner of a deed, made to a certain per- 


ſon, Sc. ſhall be good in law. Hob. 312. 


* 


WRONG, (juria) Signifies any damage or injury, 
being in law canſtruction that which is contrary to right. 
Co. Lit. Vide Tort. Ig 9 . 

WRONGLANDS, Seem to be ill grown trees that 
will never prove timber; ſuch as wrong the ground they | 


grow in. Arch. 169. 


_— 


; bus, Sc. 


Sc. 31 Ed. 3. c. 2. 


| . Fr oils Wykam dents 
Mon. Ang. tom. 2. p. 154. See Wic and 


WYKE, WYKA, — 


Wica. | 
-WYTE, Pana, Mulfla — Saxones duo mulclurum ge- 
nera flatuere, i. e. Weram, & Wytam. Vide ite. 


X. 


X ANTUS, Is uſed for Santtus 5 Xanta Dei lex Nt que _- 
$45; 1 


mortuos vivere daret. 


XENIA, Dicuntur munuſcula, que a proufiriilibins refto- 35 
ribus provinciarum efferebantur - Vox eft in privilegiorum 


chartis non inſueta; ubi quietus eſſe a Xeniis immunes no- 


tat ab bujuſmodi muneribus alnſque donis regi vel regine 


praftandis, quando ipſi per prædia privilegiatorum tranſierint. 
Chart. Dom. Semplingham. Concedo ut omnia mongſteria 
& ecclefie regni mei a publicis vecligalibus, operibus & one- 
ribus abſolvantur : —— Nec munuſcula prebeants regi vel 
principibus, niſi voluntaria. Spelm. Gloſſ. Nulla autem perk. 
ſona, - parva vel magna, ab hominibus & l rra radingenſis 
monaſterii exigat, non equitationem five expeditionem* non 
ſummagia, non vetligalia, non navigia, non opera, non tri- 
buta, non Xenia, Sc. Mem. Scacc. Anno 20 Edw. g. 

- XENODOCHIUM, Is interpreted an inn, allowed by 
publick licence for the entertainment of ſtrangers, and 
other gueſts: Alſo an . hoſpital, In quo valetudinarii & 
ſenes, 1. e. Infirm,, recipiuntur & aluntur. Vocab. utriuſ- 
que Juris n | | 

XEROPHAGIA, A kind of Chriſtian faſt ; the eating 
of dry meat. Litt, Did. ; N 
XYLOPOLA, A woodmonger, or dealer in wood. Lit. 

. XYSTICUS, Is a wreſtler, or champion: And xyfus 
was a covered place or theatre, where men uſed wreſt- 
ling and other exerciſes in the winter, Mid. 


a, 4 
** AND NAY,—Quod homines deRippon fint creden- 


lis, Ec. 


P. 173. > 
YARD, Is a well known meaſure,” three feet in 
length; by which cloth, linen, Sc. are meaſured : It 


Charta Athelſtan. Reg. Mon. Angl. tom. k. 


was ordained by King Hen. 1. from the length of his 


own arm. Baker's Chron”, | | f 
'YARDLAND, (Virgata Terre) Is a quantity of land, 
different according to the place or country; as at Vim- 
bleton in Surrey, it is but fifteen acres, in other counties 
it is twenty, in ſome twenty-four, and in others thirty, 
and forty acres. Brad. lib. 2. c. 10. | 
YARDS BELONGING TO THE NAVY. Perſons 
making diſturbance, or counterfeiting the hands of ſign- 
ing or vouching officers in yards, how puniſhed. 1 Geo. 
2. c. 25. ſeft. 6. 2 | 
YARMOUTH. There is an act for regulating the 
time of bringing in and ſelling berrings, at the fair of 
Great Yarmouth, fixing the prices and quantity by the laſt, 


YARN. No perſon ſhall buy yarn or wool, but he that 
makes cloth of it: And none may tranſport yarn beyond 
the ſea, by Stat. 8. H. 6. c. 5. 33 H. 8. c. 16. 

YAUGH, A Zatcht, or little bark; alſo a fly-boat, 
pinnace, Sc. In Lat. called Celox, 5 celeritudine, — its 
ſwiftneſs. Litt. Di#. | | 5 

YEONOMUS, Oeconomus; an advocate, patron, or 
defender. Vit. Abbat. S. Albani. 

YEAR, (Annus) In the full extent of the word, contains 


a ſyſtem or cycle of ſeveral months uſually twelve; and is 


the time wherein the ſun goes round his compaſs through 
the twelve ſigns, viz. three hundred and ſixty-five days, 
and about fix hours: A year is twelve months, as divi- 
ded by Julius Gefar : And the church begins the year on 
the firſt day of January, called Neu- year g- day; but = 

| 3 | | civil 


di per ſuum ya, & per ſuum nay in omnibus quere- - 


- 


LO * 
» P + 


* 


e 
Eivil account formerly, not till March the 25th. It ap- 
pears by ancient grants and charters, that our anceſtors 
began the year, at Chriflmas, which was obſerved here till 
the time of . illiam J. commonly called the Conqueror ; 
but afterwards, for ſome time the year of our Lord was 
ſeldom mentioned in grants, only the year of the reign of 
the King.” Mon. Ang. tom. 1. p. 62. "0 
There is a year of the world, and a year of Chrift - 
And beſides the annus ſolaris : the lunar year, being the 
time in which any of the celeſtial bodies finiſh their 
courſe ; and thirty days, by which the Ægyptians rec- 
koned. Year is alſo taken for time in general; and the 


e of man. Litt. By the Stat. 24 Geo. 2. c. 23. It is enact- 
3 That the firſt day of January next following the laſt 


day of December 1751, ſhall be the firſt day of the year | 


1752. And that the firſt day.of January next after the firſt 
day of January 1752, (hall be the firſt day of the yea# 
1753. And fo on, the firſt day of January in every year, 
ſhall be the firſt day of the year. And that after the firſt 
day of January 1752, the ſeveral days of each month ſhall 
go on in the ſame order; and the feaſt of Zafter and other 
moveable feaſts thereon depending, ſhall be aſcertained 
according to the fame method they then were until the 
ſecond day of September 1752, and that the natural day 
next followibg the ſaid ſecond day of September, ſhall be 
reckoned the fourteenth day of September,” omitting for 
that time only the eleven intermediate days. And that 
the ſeveral natural days which ſhall ſucceed the ſaid four- 
teenth day of September, ſhall be reckoned in numerical 
order according to the order and ſucceſſion of days now 
uſed in the preſent calendar. All writings, Sc. after the 
firſt of January 1752, to be dated according to the new 
ſtile. After 2 September 1752. Hilary and Michaelmas terms, 
and all courts to be held on the ſame nominal days and 
times they then were. The ſeveral years 1800, 1900, 
2100, 2200, 2.300, or any other hundredth year, (except 
every four hundredth year, of which the year 2000 ſhall 
be the firſt) ſhall not be deemed Biſſextile or Leap Year, 
but common years conſiſt only of 365 days. The years 
2000, 2400, 2800, and-every other four hundredth' year 
from-the year 2000 incluſive, and all other years, which 
are now-eſteemed Biſſoxtile or Leap Years, ſhall for the fu- 
ture be eſteemed Biſſextile or Leap Years conſiſting of 
366 days. | 
A calendar, and certain tables and rules for the fixing 
the true time for the celebration of the feaſt of Eaſter, 
and the finding of the times of the full moons on which 
the ſame depends, are anneted to this act, which ſhall be 
prefixed to all future editions of the Common-Prayer 
k. Courts of Seſſion and Exchequer in Scotland, and 
markets, fairs, and marts to be held upon the ſame na- 
tural days they ſhould. have been holden on, if this act had 
not been made, The natural days and times for the open- 
ing and incloſing of commons of paſture, not altered by this 
act. The natural days and times of payment of rents, 
- annuities, ſums of money or intereſt, or of the delivery 
of goods, commencement or expiration of leaſes, Sc. 
Or of attaining the age of 21 years, Sc. not altered by 
this act. See 25 Geo. 2. c. 30. 26 Geo. 2. c. 9. 34. 
FEAR AND DAY, (Annus & Dies) Is a time that 
determines a right, or works a preſcription in many caſes 
by law; as in caſe of an eſtray, if the owner challenge 
it not within that time, it belongs to the lord; fo of a 
wreck, Sc. A year and a day is given to proſecute ap- 
peals ; and for actions in a writ, of right, &. after entry 
or claim, tõ avoid a fine: And if a perſon wounded die 
in a year and day, it makes the offender guilty of murder, 


Sc. 3 Inſt. 53. 6 Rep. 107. See ag to year and day 


in Appeals of Death. Appeal, and Black, Com. 4 . 311, 
329. In Continual Claims, See Claim, Entry, Fine, and 
Black, Com. 3 V. 115: In Copybold Forfeiture, ſee Copy- 
hold, and Black. Com. 2 V. 284. In Eftrays, ſee Eftray, 
and Black. Com. 1 V. 297. In Fines, ſee Fine, and Black. 
Com. 2 V. 254. In Murder, ſee Appeal, Homicide, Mur- 
der, and Black. Com. 4 197. In Wreck, fee Wreck, 
and Black. Com, 1 V. 292. | 

YEAR; DAY AND WASTE, (Annus, Dies, & Vas 
tum) Is a part of the King's prerogative, whereby he hath 


22 


the profits of lands and tenements for a year and a day of 


thoſe that are attainted of petit treaſon or felony, whoſo- 


* 


_ 4 


tion of the crime, Ut 


rad 
JS 


"4 ©. - 
p 1 LEY 
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ever is lord of the manor whereto the lands or tenements 


do belong; and the King may cauſe wafe to be made 


on the tenements, by deſtroying the houſes, ploughing 


up the meadows and paſtures, rooting up the woods, | 


c. except the lord of the fee agree with him for the 
redemption of ſuch, waſte ; afterwards reſtoring it to the 
lord of the Fee. Staundf. Prærog. 155 ; 

Stat. 9. H. 3. cap. 22. We 
of them that be convict of felony but one year and one 


day, and-then thoſe lands ſhall be delivered to the lords 


of the fee.“ | 3 

This appears by Glarvill to be due to the King by 
his ancient prerogative, 2 Hf. 36. cites Glangill 7. cap. 
17. fol. 59: Ae, Om 

This chapter of Magna Charter doth expreſs that which 
doth belong to the King, viz. the year and the day, an 
omits the waſte as not belonging to him; and this is 
notably explained by our ancient books with an uniform 
conſent. 2 Inſt. 36. cites Bratton, bib. 3. fol. 129. C 137. 
and Britton, cap. 5. fol. 14. and Fleta, lib. 1. cap. 28. and 
Mirror, cap. 5. J. 2. The mirror, ſpeaking of this chap- 
ter, ſaith, Le point des terres aux felons tener per un an, 
eft de ſufie, car per la ou le roy ne duiſt aver que le gaſt de 
droit, ou Pan in noſme de ſine þ Taker le fief de ] eftrip- 
ment preignont les minifters Ie roy ambideux. Upon all 
which it appears, that the King originally was to have no 
benefit in this caſe upon the attainder of felony, where 
the free land was holden of a ſubject, but only in deteſta- 
pena ad paucos, metus ad omnes 
perveniat; is proſtrate the houſes, to extirpate the gar- 
dens, to eradicate his wood and to'plow-up the meadows 
of the felon ; for ſaving vhiercet and pro bono publico, 
the lords, of whom the lands were holden, were content- 
ed to yield the lands to the King for a year and a day; 
and therefore not only the waſte was juſtly omitted out 
of this chapter of Magna Charta, but thereby it is enact- 
ed, that after the year and day the land ſhall berendered 
to the lord of the fee, after which no waſte can be done. 
2 Infl. 33. Serearit Hawkins ſays it ſeems agreed, that 
by the law, upon an attainder of felony, the 
King had a right utterly to waſte the lands holden of any 
but himſelf, whereof the perſon attainfed was ſei ſed of an 
eſtate of inheritance, either in his own oF in his wife's 
right. And it is ſaid by ſome, that the King hath both 
this right, and alſo a Tight to hold ſuch lands for a year 
and a day. But it is holden by others, that the right to 


hold over the lands for a year and a day was given to the 


King in lieu of the waſte, and it ſeems implied in Magna 
Charta, cap. 22. which ſaying, that the King ſhall not 
hold over the lands of thoſe convicted of felony but for 
one year and a day, and making no mention of the 
waſte, it ſee lainly to intimate, that at the time of 


the making that ſtatute the King was thought to have no 


other right but only to the year and day, 2 Hawk. Pl. C. 
449. cap. 49. . 8. ibid. in mat; ſays it ſeems _— 
8 Edw. 3. -Fitz-Trav. 489. Preſcription 50. That the 
King was intitled to the waſte, as well as to the year and 
day ſince that ſtatute. 9 

And where the treatiſe of prerogativa regis, made in 
17 Edw. 2. ſays, Et poſiquam dominus rex babuerit annum, 
diem, & vaſtum, tunc reddatur tenementum illud capitali 
domino feodi illus, niſi prius faciat finem pro anno, die & 
vaſto ; which is ſo to be expounded, that foraſmuch as it 
appears in the faid old books, that the officers and mini- 
ſters did demang both for the waſte and for year and day, 
that came in lieu thereof, therefore this treatiſe named 
both, not that both were due, but that a reaſonable fine 
might be paid for all that which the King might law fully 
claim. But if this act of 17 Ed. 2. be againſt this branch 
of Magna Charta, then it is repealed by the act of 42 Edw. 
3. c. 1. 2 Ii. 37. 2 Hawk. PI. C. 449, cap. 49. / 
8. ſays, that the ſtatute de prerogativa regis, made in 17 


Ed. 2. having declared the King's right to the year and 


day, and alſo to the waſte, it ſeems to have been the more 
general opinion ſince that time, that he hath a right to 
both. Indeed if this ſtatute had been againſt the expreſs 
purview of Magna Charta, it would have been clearly 
repealed by thoſe many ſubſequent ſtatutes, which repeal 


all ſtatutes contrary to. Magna Charta; but being not con- 
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trary tothe expreſs words of it, but only to what is ar 
ene cmd feen it, it may well be argued th ö 
it is {fill in force. 2 Hawk. Pl. C. 449 cap. 49. /. 8. 

Hereby it alſo appears how neceſſary the reading gnci- 
ent authors is for underſtanding of ancient ſtatutes. And 
out of theſe old books you may obſerve, that when any 
thing is given to the King in lieu, or ſatisfaction of any 
ancient right of his crown, when once he is in poſſeſſion 
of the new recampence, and the ſame in charge, his of- 
ficers and miniſters will many times demand the old alſo, 
which may turn to great prejudice, if it be not duly and 
diſcreetly prevented. 2 {nſt. 37. 

If there be lord, meſne, and tenant, and the meſne 
is attainteũ of felony, the lord paramount ſhall have the 
meſnalty, preſently ; for this prerogative Kory to the 
King, extends only to the land, which might be waſted, 
in lieu whereof the year and day was granted. 2 Int. 37. 
And this is to be underſtood when a tenant in fee ſimple 

is attainted : for when tenant in tail, or tenant for 
life is attainted, there the King ſhall have the profits of 
the lands during the life of the tenant in tail, or of the 
tenant for life. 2 inf. 37. | 
- That be conviti) Here convict, in a large ſenſe, is 
taken for attincti: For the nature and trug ſenſe of both 
theſe words, ſee the firſt part of the /nſiyutes; and like- 
wiſe for this word felony there. 2 ft. 37. 8 

Of felany] Muſt be underſtood of all manner df felonies 
puniſhed by death, and not of petit larceny, which not- 
withſtanding is felony. 2 Iuſt. 38. If lord and tenant 
are, and the tenant is attainted of felony, and the King 
has annum, diem  yaſium, yet if the lord enters without 
due procels, and the writ ſued to the eſcheator, the land 
ſhall be re-ſciſed, and he ſhall anſwer for the meſne iſſues 
and profits. Br. Re-ſeiſer, pl. 36. cites Ed. 2. and Fitz. 
Traverſe, 4.8. 

The ſtatute de prerogativa Regis, cap. 15. wills, that if 
a felon has land, tunc Rex ſtatim illam babeat, & habeat inde 
annum & vaſtum & terra deſtruetur, Sc. & tunc reddatur 
capitali domino, Sc. Quere, if this word (Aatim) ſhäll 

be otherwiſe intended but after office found. Hr. Corone, 

. 209. 

4 Tenant by copy of court-roll by the verge in ancient 
demeſne committed felony, and was attainted of it, and 
annum, diem & vaſftlum was awarded for the King; and 
the reaſon ſeems to be, inaſmuch as frank-tenants in an- 
cient demeſne have no other evidence but copies of court- 
rolls; for otherwiſe it ſeems to be of a mere copyholder 
out of ancient demeſne for other frank tenement. Br. 
Tenant per copie, &c. pl. 22. cites 3 Ed. 3. 
A man was outlawed of felony, and aliened his land to 
J. N. on which ſcire facias iſſued againſt him, who came 
and would have traverſed the felony ; and the court doubt- 
ed if he might traverſe it, by reaſon that he's a ſtranger to 
the record; but per Pigat by J Ed. 4. c. 2. he cannot tra- 
verſe it in caſe of felony, being a ſtranger ta the record; 
colltra in caſe of treſpaſs; on which it was prayed for the 
King, that year, day, and waſte be adjudged for the King 
immediately, and ſo it was immediately from that day till 
a year and a day next after; quod nota. Quere, if the King 
may take the year and the day at what time he pleaſes, it 
ſeems he cannot. Br. Corone, pl. 205. cites 49 A. 2. 

The King ſhall have the firſt year and day and waſte 
of the land of him who is attainted of felony, which 
comes after the attainder, and whoſoever takes the profits 
this year ſhall anſwer the profits to the King ; per Filzber- 
bert. But it ſeems that this is to be underſtood after office 
found, or that the inqueſt which attaints him finds alſo 
what lands he had at the time of the felony committed, 
ox after. And in the caſe above of 49 Af. 2. the outlawry 
of felony was 18 Ed. 3. and writ iſſued to the coroners 
to inquire of his goods, lands and tenements, 48 Ed. 3. 
which returned that he had land, and aliened to J. N. 
after the outlawry; and upon this ire facias iſſued 
againſt J. N. who came and would have traverſed the 
felony; and the year and day was awarded to the King 
with the waſte. And fo it ſeems that the King cannot take 
it, unleſs after office, which was thirty years after, as there. 
But Quære if, upon the office found, he who receives the 
profits the firſt year after the felony ſhall not be charged ; 
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it ſeems he ſhall per Fitz. above: Pure the experience 
thereof in B. R. Br. Corone, pl. 207. cites F. N. B. fol. 


144. e 
EAR. BOOKS Reports in a regular ſeries from the 
reign of King Edw. 2. incluſiye, to the time of Hen. 8. 


which were taken by the prothonotaries, or chief ſcribes 


of the court, at the expence of the crown, and publiſed 
annually, whence they are known under the denomination 
of the year-books. Black. Com. 1 V. 51, 72. 2 

YEARS, - Eſtates far. An eſtate for years is a contract, 
for the poſſeſſion of lands or tenements, for ſore determi- 
nate period: and it happens where a man letteth them to 
anothef, for the term of a certain number of years, agreed 
between the leſſor and leſſee, and the leſſee enters thereon. 
If the leaſe be but for half a year, or a quarter, or any 
leſs time, this leſſee is reſpected as a tenant for years, 
and is ſtiled fo in ſome legal proceedings: See Leaſe and 
Black. Com. 2 V. 140. | | 

YEMAN, ar YEOMAN, or YOMAN, A derivative 
of the Saxon, geman, i. e. communis. Theſe Camd, in his Brit. 
pag. 105. placeth next in order to gentlemen, calling 
them ingenuos, whoſe opiniòn the ſtatute affirms, anno 6 
Rich. 2. cap. 4. and 20 Rich. 2. cap. 2. Sir Thomas Smith 
in his Republ. Anglorum, lib. 1. c. 23. calls him a yeoman, 

whom our law calls legalem bominem, which (ſays he) is 
in the Zngljb a free-born man, that may diſpend of his 
own free-land in yearly revenues to the ſum of forty ſhil- 
lings fterling. Verſtegan, in his Reftitution of decayed Intel- 
higence, cap. 10. writes, That gemen among the ancient 

eutonicks, and gemein among the modern, ſignifies as 

much as common, and the letter g being turned into y, 
is written emen, which therefore ſignifies a commoner. 
Yeoman allo ſignifies an officer in the King's houſe, in the 
middle place between the — and the groom, as 
yeaman of the chandry, yeoman of the ſcullery, 33 H. 8. cap. 
12. yeomay of the crown, 3 E. 4, 5. e word youngmen 
is uſed for yeomen, in the ſtatute 33 H. 8. cap. 10.. Cowell. 
See Black. Com. 1 V. 406. 

YEME, Is an ancient corruption of hieme, winter. IB. id. 

YEVEN, or YEOVEN, (as we uſe at the end of in- 
dentures and other inſtruments, Yeoven, te day and year 
firſt above written) Is derived from the Saxon, ceorian, i. e. 
dare, and is the ſame with given. So Dictum de Renelworth 
concludes with——Yeoven, and proclatmed in the caſtle of 
— the day before the calends of Nov. anno 1256. 

etl. 

YEW, Is derived from the Greek tere, to hurt, and 
probably becauſe before the invention of guns our an- 
ceſtors made bows with this wood, with which they annoy'd 
their enemies, and therefore they took care to plant the 
trees in the church-yards, where they might be often ſeen 
and preſerved by the people. Minſbeu. 

YIELDING AND PAYING, ( Redgendo & Solvendo) 
' Comes from the Sax. Geldan & Gildan; and in Domeſday, 
Guldare is frequently uſed for Solvere, Reddere, the Sax. 
G. being often turned into 7. 

YINGMAN, Mentioned in the laws of King Hex. 1. 
c. 15. Spelman thinks may be a miſtake for — . 
or as we now ſay Engliſbman But perhaps the yingmen 
were rather youngmen, printed for yeomen and yemen, in 
Stat. 33 H. 8. cap. 10. | | 

YOKELET, (Sax. Jocelet) Is a little farm, Gc. in ſome 
parts of Kent, ſo called from its requiring but a yoke of 
oxen to till it. Sax. Dict. 

YORK AND YORKSHIRE. Perſens inhabiting, or 
thoſe who have any goods within the province of 7 9rk, may 
by will diſpoſe of all their perſonal eſtate, Sc. 4 5 
M cap. 2. And a regiſtry of deeds, conveyances, and 
wills, Sc. of lands, is ordained in the 7/eft- Riding of Zork- 
ſhire, by 2 Ann. c. 4. And ſo in the Eoft ard North-Ridings, 


county of York, by conſent of lords of manors, & c. to be 
incloſed; a ſixth part for the benefit of poor clergymen, 
Sc. 12 Ann. St. 1. c. 4. Tork market is regulated for {ale 
of butter, Sc. which ſhall be viewed, ſearched and weigh- 
ed before ſold, by Stat. 8 Geo. 1. Yorkfoire cloths are to be 
of certain lengths and breadths, under the penalty of 205. 
leviable by juſtices of peace, Sc. And narrow. woollen 
cloths ſhall have the names of the maker, Ante ad 

Aarcacr 


by ſubſequent acts. Large waſtes in the I eſt-Riding of the 
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ſearcher ſtamped thereon; and not be ſtretche@vove a 
| yard in length, &c. under divers penalties. Sei Sat. . 
Ann. c. 13. 1 Geo. 1. r. 15. 11 Ges. I. c. 24. Geo. 2. 
e. 92 11 Geo. 2. c. 28. and 14 Geo: 2. c. 35. 
* YORK, Cuſtom of.z In the city of Labs d Pro- 
vince of York, the effects of an inteſtate after pament of 
his debts, are in general divided, according to thancient 
univerſal doctrine of the pars rationabilis. If the deceit. 
leaves a widow and children, his ſubſtance, deducting the 
widow's apparel and furniture of her bed-chamber, which 
in. London is called the widow's chamber, is divided into 
three parts; one of which belongs to the widow, another 
to the children, and the third to the adminiſtrator : if 
only a widow, or only children, they ſhall reſpectively, 
in either caſe, take one moiety, and the adminiſtrator the 
other; if neither widow not child, the adminiſtrator ſhall 
have the whole. And this portion or dead man's part 
the adminiſtrator was wont to apply to his own uſe, till 
the Stat. 1 Fac. 2. c. 17. declared that the ſame ſhould be 
ſubje& to the ſtatutes of diſtribution. So that if a man 
dies worth 1800 J. leaving a widow and two children, the 
eſtate ſhall be divided into eighteen parts; whereof the 
widow ſhall have eight, fix by the cuſtom, and two by the 
ſtatute; and each of the children five, three by the cuſ- 
tom, and two by the ſtatute : if he-leaves a widow and one 
child, they ſhall each have a moiety of the whole, or nine 
ſuch eighteenth parts, ſix by the cuſtom, and three by 
the ſtatute; if he leaves a widow and no child, the wi- 
dow ſhall have three-fourths of the whole, two by the 
cuſtom, and one by the ſtatute ; and the remaining fourth 
ſhall go by the ſtatute to the next of kin, If the wife be 
prey or-by a jointure befofe marriage, in bar of her 
cuſtomary part, it puts her in a ſtate of nonentity, with 
regard to the cuſtom only; but ſhe ſhall' be intitled to 
her ſhare of the dead man's part, under the ſtatute of 
diſtributions, -unleſs barred by ſpecial agreement. And 
if any of the children are advanced by the father ir. his 
- life-time, with any ſum of money, (not amounting to 
their full proportionable part) 
tion into hotchpot with the reſt of the brothers and liſters, 
(bug not with the widow,) before they are intitled to an 
bent under the cuſtom: but if they are fully advanced, 
the cuſtom intitles them to no farther dividend. Black. 
Com. 2 V. 518, 519. In the province of York, the heir 
at Common law, who inherits any lands in fee or in tail, 
is excluded from any filial portion, or reaſonable part. 
Black. Com. 2 V. 519. 
YORK-BUILDINGS COMPANY. A corporation 
or company erected by ſtatute for railing Thames-water, 
in York-Buildings ; and this company having bought the 
forfeited eſtates in Scotland on the rebellion anno 1 Geo. 1. to 
enable them to make good their Ro to the go- 
vernment, they were empowered to diſpoſe of rent- charges, 
grant annuities, &c. and any perſon may purchaſe an- 
nuities of the ſaid company. 7 Geo. 1. cap. 20. 
YPSIVREMETA, In Latin Altitonans, ſignifies God ; 
the thunderer. | 
YVERNAGIUM, (from the French Hyvernee, that is, 
the winter ſeaſon) Was anciently uſed for the winter ſeed- 
neſs, or ſeaſon for ſowing of corn. Cowell. See Hyber- 
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YULE. * the North of England, 
ple call the Feaſt of the Nativity of our 
of Yule, which is the proper Scotch word for Chiimas; 
and the ſports uſed at Chriſtmas here, called Chriſtmas 
Gambols, in Scotland they term Yule Games. A ſtatute 
was made not long fince;tor the repeal of a repealing act 
paſſed in the parliament of Scotland, intitled an a& for 
diſcharging the Tule-vacance. 1 Geo. 1. c. 8. 
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ABOLUS, ©. Diatols, a EY | 

ters, viz. Edgar. in Leg. Monach. wa Of , 
deric. Vitalis 460, &c. 1 8 


ZABULUM, (Latin, Sabulum) Groſs ſand or gravel, 
Nuingue plauſtratas zabuli, for five wain-loads of ſand. 
Computus temp. H. 6. Cowell, © | Wo 
CHINE, A foreign coin of gold. Merch. Dia. 
 . ZALA, i. e. Incendium; from whence we derive the 
Engliſh word zeal. | 

ANCHA, A kind of veſture or garment. Lt. | 

5 er A meaſure containing ſix Engliſh .. 
uſhels. 
ZAYOBIN, Sattin, or fine filk ; mentioned in Mon. 

. Tom. 3. p. 177. 

EALOT, (Zelotes) Is for the moſt part taken in pe- 
jorem ſenſum, lo that we term one-that is a ſeparatiſt or 
OY from the church of England, a Zealot or Fana- 
tick. 

S ZERETH, An Hebrew meaſure of nine inches. Lite, 

i. 9 

ZETA, A room kept warm like a ſtove; a withdraw- 
ing chamber with pipes conveyed along in the' walls, to 
receive from below either the cool air in the ſummer, or 
the heat of fire, &c. in winter: It is called by our Eng- 
liſh hiſtorians a dining-room, or parlour, Oſborn vita 8. 
Elp Angl. par. 2. p. 127. 
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begi apud Wharton. | 
ZIGARUS, A ſtrolling thief, or giply. Liz. 
ZODIACK, (Zadiacus) A circle in the heavens, con- 
taining the twelve ſigns through which the ſun paſſes 
every year. Litt. | | 
ZUCHE; Zucbeus, Stips ficcus & aridus) A. withered 
or dry ſtock of a tree — Rex, &c. Quia accepimus per in- 
guiſitionem, quod non eſt ad dampnum ſeu præjudicium noſtrum 
aut aliorum, fi concedimus dilecto valecto noftro Richard. de 
S. omnes Zucheos aridos, qui Anglice vocantur Stovenes 
infra Haiam de Back wood, infra Foreſtam noſtram de Shire- 
wood, &c. Placit. Foreſt. in Com. Nott. de Anno 8 H. 3. 
This ſeems to have been the writ of ad quod damnum iſſued, 
on granting of zuches or dead wood in a foreſt, &c. Auxi- 
lium faciend. Burgenſibus Salop. de veteribus Zuchis, & de 
mortuo boſco, &c. Clauſ. 4 Hen. 3. m. 10. Rex conceſſit 
Thomæ de C. omnes Zucheos aridos, vocat. Stubbs, arbo- 
rum ſucciſarum in foreſta de G. ibidem capiend. per viſum 
cuſtodis foreſte ultra Trentam. Pat. 22 Ed. 3. © 
ZYGOSTATA, Is a clerk of the market, to ſee 
to weights, &c. Litt. Di. | 
ZY THUM, A drink made of corn, uſed by the old 


Gauls; ſo called from the ſeetbing or boiling it, when 
Hder had its name, © TM 8 D 
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